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(Dec.  10.) 


1862. 
(Dec.  1.) 


1868. 
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Goodvear's  India  Rubber  Glove,  9. 

Goodyear  Rubber  Co.  -       •  635 

Smith  Davis,  Mellon  «.  -       •       •  829 

Stillwell  and  Bierce,  9,  Phelps  -  1035 
Manufacturing   and   Gas    Co.,   Elkins, 

Kirk©. 827 

Marchand  9.  Livandais  (127  U.  8.  776)  824 

Marmelstein.  Dale  «.-••-  329 

Marrow  9.  Brinkley  (129  U.  8.  178)         •  654 
Marsh  9.  Nichols,  Shepard  &  Co.  (128 

U.  8.  605)     ....  538 

Marshall  9.  United  States  (127  U.  8.  786)  829 
Marshall    Silver    Mining    Co.,    United 

Stetesv. 734 

Maiye  9.  Baltimore  and  O.  R  Co.  (127  U. 

8.  117) 94 

Massachusetts  Hospital  L.  Ins.  Co.,  Sar- 
gent©.       326 

May.  LeCluire  ©.    ...  820 


Cases  Repobtbd. 


Mayhew  &  Co.,  Camden  «.      -       -       -  608 

Means  t;.  Dowd  (128  U.  8.  273,  583)     429,  678 
Mechanics  Nat  Bank,  People's  Bank  v, 

830,831 

Meissner  v.  Brun  (128  U.  8.  474)  -       -  496 
Mellon  V,  Smith  Davis  Mfg.  Co.  (127  U. 

S.  786) 829 

J^Iempbis  &  Little  Rock  R  Co.  «.  Dow 

(127  U.  8.  786.  787)      -        826.  830 

Menendez  v.  Holt  (128  U.  8.  514)  -       -  526 

Mercantile  Nat.  Bank,  Whitbeck  «.         -  118 
Merchants  Nat.  Bank,  Leather  Mfrs.  Nat. 

Bank  9.  -  •  •  •  842 
Merritt,  Lawrence  v.  -  -  -  •  91 
Metcalf ,  Wade  ©.--•-  .  661 
V.  Watertown  (128  XJ.  8.  586)  -  548 
Metcalfe  r.  The  Alaska  (130  U.  8.  201)  923 
M.  £.  Church,  Missionary  Soc,  Wood- 
man V. 330 

Mexican  National  Const.  Co.  v.  Fry  (127 

U.  8.  787      -        -        -       -  880 

V.  Reusens  (127  U.  8.  787)     -       -  329 

Meyers,  Price  v. 326 

Michigan  Insurance  Bank  v,  Eldred  (130 

U.  8.  693)        ....  1080 

Milan,  Town  of,  Kelley  c.     •        -        -  77 
Milford  Five  Cent.  Sav.  Inst.,  Trustees  of 

Dublin  Twp.  v.        -       -        -  533 
Mill  Co.,  Cleveland  Rolling,  Texas  &  St 

L.  R.  Co.  and  iu'kansas  o.  •  326 

Miller,  Anderson  o. 635 

Davies  v, 982 

Herrman  v, 186 

United  States,  exrel.,v.  Black  •  854 
V.  Victor  (127  U.  8.  572)        -       .  201 
Mining  &  Mfg.  Co.,  Schraeder  o.  Packer  760 
Mining  &  Milling  Co.,  Garfield,  Ham- 
mer V. 964 

Mining  Co.,  Baxter  Mountain  Gold,  «. 

Patterson                 -       -       -  831 
Belden,  Arkansas  Valley  Smelting 

C/O.  «. 246 

Copper  Queen,  «.  Arizona  Prince 

Copper  Co.      -       -       -       -  831 
Glacier  Mountain  Silver  «.  Willis 

172,  327 

Iron  Silver,  United  States  v.      -  571 

Marshall  Silver,  United  States  o.  734 

Parley's  Park  Silver,  v.  Kerr        -  906 

Minneapolis  &  St.  L.  R  Co.  v,  Beckwith 

(129  U.  8.  26)       -               -  585 
c.  Herrick  (127  U.  8.  210)      -       -  109 
Missionary  Soc.  of  M.  E.  Church,  Wood- 
man «. 330 

Missouri  Pac.  R  Co.  v.  Mackey  (127  U. 

S.  205) 107 

Moebs,  Falk  v. 266 

Moore  v.  Crawford  (180  U.  8. 122)  •       -  878 

Shotwellc. 827 

More  c.  Steinbach  (127  U.  S.  70)     -       •  51 

Morgan  v.  Eggers  (127  U.  S.  63)  •       •  56 
Morley  Sewing  Machine  Co.  «.  Lancaster 

(129U.  8.  263)         ...  715 

Morris  V.  GUmer  (129  U.  8.  815)  •       •  690 
Mosher  v.  St  Louis,  I.  >L  &  8.  R  Co. 

(127U.  8.  390)        -    .    -       -  249 
Mosler  Safe  &  Lock  Co.  «.  Mosler,  Bah- 

mann  &  Co.  a27  U.  8.  854)  182 

Murdock,  bistrict  of  Columbia  v.    -       •  332 

Murray  v.  Pardee  a27  U.  8.  787)         -  825 

Myers,  Callaghan  «.         ....  547 
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N. 


Nailor  v.  Nailor  (127  U.  8.  787)    - 
Nashville,  Chatanooga  and  St  L.  R.  Co, 

V.  Stale  (Ala.)  (128  U.  8.  96) 
National  Lafayette  and  Bank  of  Com- 
merce, Bissell  V,   ' 
National  Pump  Cylinder  Co.,  Simmons 

Hardware  Co. «.      -       - 
National  Security  Bank  «.  Butler  (129  U, 

8.  223)  -       -        - 
Navigation  and  Imp.  Co.,  Southern  In 

land.  Union  Trust  Co.  «• 
Nelson  v.  Green  (130  U.  8.  104)   - 

Kain  ©.----• 
Nevin,  Roach  «.-•••• 

Walston  ©.•••• 
New  Jersey,  Williamson  ©.  - 
Newman,  Farmers  Loan  &  T.  Co.  9, 
New  Mexico  &  Arizona  R.  Co.,  Ely  9. 

V.  Hobson  (127  U.  8.  795)      - 
New  Orleans  «.  Louisiana  Construction 

Co.  (129  U.  8.  45) 
New  York  and  Colorado  Mining  Syndi 
cate  and  Co.  v.  Fraser  (130  U 
8.  611)      .... 
Nichols,  Jones  v.  • 

Stevens  «.-.-• 
Nichols,  Shepard  &  Co.,  Marsh  «. 
Nickel  Co.,  United,  Central  Pac.  R  Co. «, 
Nickerson  v.  Nickerson  (127  U.  8.  668) 
Noble  u.  Hammond  (129  U.  8.  65)  - 
Northeastern  R  Co.,  Dunlap  «.    - 
Northern  Cent.  R.  Co.,  Kane  «,       • 
Northern  R  CJo.,  California  «.     -       • 
Northwestern  Fuel  Co.,  Brock  v.    • 
Norton  v.  Brownsville  (129  U.  8.  479) 
V.  Brownsville  (129  U.  8.  505) 
u.  Dyersburg  (127  U.  8. 160) 
Noyes  v.  Mantle  (127  U.  8.  848)      • 


831 

852 

825 

826 

682 

1048 
872 
328 
544 
544 
915 
808 
688 
331 

607 


1031 
332 
914 
588 
331 
314 
621 

1058 
839 
150 
905 
774 
784 
85 
168 


O. 


O'Connor,  Pacific  Postal  Tel.  Cable  Co.  v. 
Ore  &  Iron  Co.,  Chateaugay,  Ex  parte 
Oregonian  R  Co.,  Oregon  R  &  Nav. 

Co. «. 

Oregon  R.  &  Nav.  Co.  v,  Oregonian  R. 

Co.  (180  U.  8. 1)  .       •       • 


P. 


Pacific  Postal  Tel.  Cable  CJo.  v.  O'Con- 
nor (128  U.  8.  394)  - 

Packer,  Schraeder  l^lining  &  Mfg.  Co.  m 

Page  V.  United  States  (127  U.  8.  67)     - 

Palmer,  United  States  v.  - 

Pardee,  Murray  v,        .... 

Park  V.  United  States  (127  U.  8.  788)      • 

Parker  v.  Dacres  (130  U.  8.  43)    - 

Parks,  Redfield  «. 

Parley's  Park  Silver  Mining  Co.  v.  Kerr 
(180  U.  8.  256)     -       -       - 

Pattee  Plow  Co.  0.  Kingman  &  Co.  (129 
U.  8.  294)        .... 

Patterson,  Baxter  Mountain  Gold  Min. 

Co.  «. 

f>.  Gerardi  (127  U.  8.  788)      • 

Pearson,  Kidd  «.  • 


488 
508 

837 

837 


488 
760 
65 
442 
825 
828 
848 
1053 

906 

700 

831 
827 
846 


Cases  Rbpobtbd. 


PdlcaD  Ins.  Co.  of  N.  O.,  State  (Wis.)  v.  289 

Pennsylirania,  Clark «.         -       -       •  487 

Powell  u. 268 

Walker©. 261 

Western  Union  TeL  Co.  o.    •       •  846 
Pttmsylyania  R.  Co.  «.  Janewav  (127  XT. 

8.788) 881 

People  of  N.  T.  Jaehne  «.       -       -       •  898 

Utah,  Calton  u.   -       -       -       •  870 
Ftople's  Bank  v.  Mechanics  Nat.  Bank 

(127  U.  8.  788)         -       -    830,  881 
Ptoria  &  P.  U.  R  Co.  v.  Chicago,  P.  & 

8.  R.  Co.  (127  U.  S.  200)        -  110 

Perkins,  Robertson  «.-•••  686 

Pterrine,  Henline  v. 826 

Perry  r.  Equitable  Co-Operative  Foun- 
dry Co.  (127  U.  8.  788)       -  828 
United  States «.      -       -       -       -  99 
Peters  «.  Active  Mfg.  Co.  (129  U.  8.  680)  788 
ft  Active  Mfg.  Co.  (130  U.  8.  626)  1067 
9.  Hanson  (129  U.  8.  641)  -       -  742 
Phelps,  Stillweli  and  Bierce  Mfg.  Co.  «.  1086 
Pbenix  Ins.  Co.,  LiYerpool&  Great  West- 
em  Steam  Co. «.  -       •       -  788 
Pickard  «.  EastTenn.,  Ya.  &  Oa.  R.  Co.  « 

(180  U.  8.  687)        -       -       -  1061 

Pfle,  United  States  «.--••  904 

Pinkerton  v.  Ledouz  (129  U.  8.  846)       •  706 

Plimpton  V,  Winslow  (127  U.  8.  796)  -  828 

Plow  Co.,  Pattee,  «.  Kingman  &  Co.      •  700 

Weir,  V.  Tumbull       -       -       -  880 

Plow  Works,  St  Paul,  v.  Starlinic  -       -  261 
PoDak  ft  Brush  Electric  Asso.  (128  U.  8. 

447) 474 

Ponce,  Stachelberg  ft       -       •       -       -  669 

Port  of  Mobile,  Ldoup  «.     •       •       •  811 

Porter  ft  White  (127  U.  8.  285)       -       -  112 

PoweU,  Cnigin  ft         ....  666 

ft  Peonsylvania  (127  U.  8.  678)     •  268 

Power  ft  Baker  (127  U.  8.  789)    -       -  827 

Presbyterian  Church,  Probst  ft       •       -  642 

Price  ft  Meyers  (127  U.  8.  789)    •       -  826 

Pride,  Loriflard  ft 881 

Probst  ft  Presbyterian  Church  (129  U.  8. 

182) 642 

Providence  &  8.  Steamship  Co.  ft  Clare 

(127  U.  8.  46)  -       -       .       -  199 

Purdy  ft  Town  of  Lansing  (128  U.  Q.  667)  681 


Q. 

Quarles  ft  Simrall  (127  U.  8.  789) 
Quimby  ft  Boyd  (128  U.  6.  488) 


R 


882 
•    602 


Railroad   Co.,  Arkansas   Cent.,  Credit 

Co.  ft     -       -       -       -  448 

Baltimore  &  O.,  Maiye  ft      •       •  94 

Shepherd  ft  .       -       .       •  970 
Baltimore  &  Potomac,  ft  District  of 

Columbia-       -       •       -  326 

ft  Hopkins   -       •       -       •  908 

California  Pac,.  California  ft        •  160 

Central  Pac,  (California  ft         •  150 

ft  Santa  CHara  (^ounty    •       •  829 

ft  United  Nickel  Co.       •       •  881 

Chicago  &  Evanston,  Hill  ft      -  65t 

Chicago,  B.  &  E.  C.  ft  Hutchinson  832 

Chicago,  M.  &  St.  P.,  ft  United 

States    -       •       -       -  180 


Railroad  Co.,  Chicago,  P.  &  S.,  Peoria 

A;  P.  U.  R.  Co.  ft 
Eastern,  ft  United  States    - 
East  Tennessee,  Ya.  &  Ga.,  Jones  v 

Pickard  ft    -       - 
Grand  Rapids  &  I.,  ft  Liles  • 
Kansas  &  Gulf  Short  Line,  Bar 

kerft     .... 
Ejinsas  Pac,  ft  Lewis 


Memphis  &  Little  Rock,  ft  Dow  826,  880 

Ifinneapolis  &  St  L.,  ft  Beckwith  585 

ft  Herrick       -       -       -       -  109 

Missouri  Pac.,  ft  Mackey    -       •  107 
Nashville,  Chatanooga  &  St  L.,  ft 

State  (Ala.)       -       •       •  862 

New  Mexico  &  Arizona,  Ely  «.  •  688 

V.  Hobson        -       •       •       -  831 

Northern,  California  ft       •       •   *  160 

Northern  Cent,  Kane  ft        •       •  339 

Northeastern,  Dunlap  ft    •       •  1068 
Oregonian,   Oregon   R    &  Nav. 

Co.  ft      -       •       -               -  837 

Pennsylvania^c.  Janeway  -       -  961 
Peoria  &  P.  U.,  ft  Chicago,  P.  & 

8.  R  Co.  -       -       -       -  110 

St.  Louis,  L  M.  &  8.,  Mosher  ft  249 

South  Carolina,  Lsman  ft      •       •  612 

Southern  Pac.,  California  «.       •  150 

«.  Los  Angeles        ...  880 

V.  McCusker        •       -       •  829 

ft  Santa  Clara  County    •       -329 

Texas  A  Pacific,  Friedlander  ft  991 

ft  Toothman   ....  880 

Texas  &  St.  L.  and  Arkansas,  ft 

Cleveland  Rolling  MiU  Ck>.  826 

Union  Pacific  ft  Dyche         -       •  825 

ft  McAlpine         ...  673 

R  R  ^k  Banking  Co.,  Georgia,  ft  Smith  877 

Railway  and   improvement  .Co.,  Eaw 

Valley,  Ruling  ft        -          -  1046 
Railway  &  Nav.  Co.,  Oregon,  ft  Oregon 

ian  R  Co.       •       -       •       -  837 

Ralston  ft  Turpin  (129  U.  8.  663)        -  747 
Ratterman  ft  Western  Union  TeL  (Jo 

(127  U.  8.  411)        -       -       -  229 

Redfield  ft  Parks  (130  U.  8.  623)  -  '     -  1053 
Refrigerating  Co.,  Bate,  ft  Hammond  & 

Co.  -       • 
Reisinger,  United  States  ft 
Reusens,  Mexican  National  Const.  Ca  « 
Reynes  ft  Dumont  (130  U.  8.  864) 


110 
780 
478 
1051 
826 

881 
825 


Richardson  ft  Day  (127  U.  8.  789)  • 

ft  Green  (180  U.  8.  104)     - 
Richmond  &  D.  Extension  Ca,  Wood 

stock  Iron  Co.  ft     •       •       -  819 

Ridings  ft  Johnson  (128  U.  8.  21^     -  401 

Roach  ft  Nevin  (128  U.  8.  57^       -       •  644 

Ro Bards  ft  Lamb  (127  U.  8.  M)          -  60 

Bobbins  ft  Clark  (127  U.  8.  622)     -       -  292 

•'  Bobbins  ft  RolUns  "  (127  U.  S.  622)  292 

Robertson  ft  Downing  (127  U.  8.  607)    -  269 

ft  Perkins  (129  TJ.  S.  233)    -       -  686 

ft  Salomon  (180  U.  S.  412)    •       •  995 

ft  Sichel  (127  U.  8.  507)     .       •  203 

Robinson  ft  Fair  (128  U.  8.  53)       •       •  416 

ft  Wall  (127  U.  8.  789)       -       -  831 

Rollins,  Boiird  of  Lake  Co.  Comrs.  ft    *  1060 

Root,  Fomcrook  ft       -       -       -       -  97 

Rose,  United  States,  ex  rd.,  ft  Black      -  354 

Rosenbaum,  Woods  ft          ...  829 

Rosen wasser  ft  Berry  (129  U.  8.  47)       -  628 

Rubber  Co.,  Goodyear,  Goody  car's  India 

Rubber  Glove  Mfg.  Co.  ft  -  685 
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645 
480 
329 
934 
328 
872 


Cabeb  Rbportbix 


Ruckcr  V.  Wbccler  (127  U.  S. 
Ruckman  v,  Cory  (129  U.  S.  SSI 
Rude  V.  Westcott  (130  U.  S.  152) 
Rumsey  v.  Buck  (127  U.  S.  795)  - 
Russ,  Telfner «.       •       -       • 
Ryder  v.  Holt  (128  U.  S.  625)      • 


8. 


-  1031 
728* 

•    888 
826 

-  832 
629 


Safe  A  Lock  Co.,  Hosier,  v.  Hosier, Bah- 

maDD  &  Co.    .       .       .       •  182 

St.  Louis,  I.  H.  &  S.  R  Co.,  Hosher  «.  249 
St  Louis  Smelting  and  ReAuing  Co.,  An- 

drus  V,          ....  1954 

St.  Louis  Wooden  Ware  Works,  Duff  t.  829 
St.  Paul  Plow  Works  «.  Starling  (127  U. 

S.  870) 251 

St  Romes  v.  Levee  Steam  Cotton  Press 

Co.  (127  U.  S.  614)             .  289 

Salomon,  Robertson «.  -  •  -  -  995 
Santa  Clara  County,  Central  Pac.    R. 

Co.  c.   -       .        -       -       -  829 

Southern  Pac.  R.  Co.  «.        -       •  829 

Sargent  v.  Burgess  (129  U.  S.  19)  •  604 
«.  Hassachusetts  Hospital  L.  Ins. 

Co.  (127  U.  8.  789)  -  -  826 
Savings  and  Trust  Co.,  Freedroan's,  v. 

Shepherd         •       -       •       -  168 

Schillinger.  Hurlbut  9.  -  •  •  1011 
Schraeder  Hining  <&  Hfg.  Co.  «.  Packer 

(129U.S.  688)     ...  760 

Searls,  Ballard  v. 846 

Seasongood,  Central  Trust  Co.  «.        -  985 

Segrist  c.  Crahtree  (127  U.  S.  778)  -       -  823 

Seibert  9.  United  States  (129  U.  S.  192)  645 

Sewall  u.  Haymaker  (127  U.  8.  719)       -  299 

Shaugbnessy,  Syonott  0.  •  •  .  1088 
Shepherd  «.  Baltimore  &  O.  R.  Co.  (180 

U.  S.  426)    -       -       -       -  970 

Freedman's  Savings  &  Trust  Co. «.  163 

c.  Thompson  (127  U.  8.  494)      •  168 

Sbields  v.  Hanbury  (128  U.  S.  584)       -  565 

Shipley,  Holland  «.•-•.  185 

Shotwell  9.  Hoore  (129  U.  8.  590)       •  827 

Shreveport  t>.  CJole  (129  U.  8.  86)     -       -  589 

Sichel,  Robertson  9.      .       .       .       .  2O8 

Sickles  «.  Green  (130  U.  S.  104)      -       -  872 

Sill  «.  Solberg  (127  U.  8.  795)  -  -  330 
Simmons  Hardware  Co. «.  National  Pump 

Cylinder  Co.  (127  U.  8.  790)  -  826 

Simpson,  McEenna  0.  •       -       •       .  771 

Simrall,  Quarles  v. 832 

Slauson,  Town  of  Andes «.        -         -  989 

Sliney  f>.  United  States  (137  U.  8.  790)   -  826 

Sloteman,  Hack  9.       .       .       .       .  327 

Small.  Blackblock  v.  •  •  •  •  70 
Smelting  &  Refining  Co.,  St.  Louis,  An- 

drus  t.  ....  1054 
Smelting  Co.,  Arkansas  Valley,  v,  Belden 

Hin.  Co.         ....  246 

Smith  «.  Adams  (130  U.  8.  167)  -       •  895 

Allen  V. 782 

«.  Bourbon  County  (127  U.  8.  105)  73 

(Georgia  R  R.  &  Banking  Co.  v.  877 

Smith  Davis  Hfg.  Co.,  Hellon  «.    -       -  829 

Solberg,  Sill  v. 830 

South  Carolina  R.  Co.,  Inman  9.  •  .  612 
Southern  Inland  Nav.  and  Improvement 

Co.,  Union  Trust  Co.  «.      -  1048 

Southern  Pac.  R.  Co.,  California  v,       -  150 

c.  Los  Angeles  (127  U.  8.  790)  830 

c.  McCusker  (127  U.  S.  790)      -  829 
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Southern  Pac.  R.   Co.    «»    Santa  Clara 

County  (127  U.  8.  790)  -       -  829 
Spalding  «.  Watertown  (130  U.  8.  827, 

834)  ...       956,959 

Spencer,  Graham  v.         -       •       •       •  826 

V.  HcMaster  a27  U.  8.  791)       -  827 

Spicer,  Could  v, 826 

Stachelberg  9.  Ponce  (128  U.  8.  686)    -  569 

StarUng,  St.  Paul  Plow  Works  f>.           -  251 
State  (Ala.),  Nashville,  Chattanooga  & 

St.  L.  R.  Co.  ©.    .       -       -  868 

(Ean.),  Baldwin  9.  ...  640 
(La.),  United  States  t.  -  -66 
(Ho.j,  ex  rd.  Baltimore  A  O.  Telcg. 

Co.,  Bell  Telephone  Co.  v,  828 

(Tex.).  Asher  9.      -       -       -       -  868 

(W.  Va.)  Dent  9.  -  628 
(Wis.)  9.  Pelican  Ins.  Co.  of  N.  O. 

(127  U.  8.  265)     -       -       .  289 
Steam  Co.,  Liverpool  &  Great  Western, 

9.  Insurance  Co.  of  N.  A.  -  800 

9.  Phenix  Ins.  Co.  -       -       -       -  788 
Steamship   Co.,    Boston   &    Savannah, 

Butler  9.       ....  1017 

Providence  &  8.,  9.  Chire     •       •  199 

Steiftbach,  Hore9.         •       •       -       •  61 

Stevens  9.  Nichols  (ISO  U.  8.  230)    -       -  .914 
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[70]  A.  P.  MORE  BT  AL.,  Appti., 

V, 

RUDOLPH   STEINBACH  bt  al. 
(8ee  8.  C.  Beporter^  ed.  70-%.) 

CaUfcmia  land  claim —dedHon  of  board— U, 
B.  patent — Mexican  grant — lotos  of  eon- 
quered  oounirj^ — Oode  cf  QaXifomia, 

n.  Tbe  Act  of  CoDflTees  of  March  8, 1861,  no  ascer- 
tain and  setUe  tbe  private  land  clainis  in  the  State  of 
OaUfomia,**  9  Stat,  at  L.  681,  created  a  board  of  com- 
missionerB  to  which  all  persons  claiming  land  by 
virtue  of  any  right  or  title  derived  from  the  Span- 
ish or  Mexican  government  were  required  to  prer 
sent  their  claims  for  examination  and  detenxuna- 
tion  within  two  years  from  its  date,  with  such 
dooomentary  evidence  and  testimony  of  witnesses 
as  they  relied  upon  to  support  their  claims;  and  pro- 
vided, in  substance,  that  u  upon  examination  they 
were  found  by  the  board,  ana  by  the  courts  of  the 
United  States,  to  which  an  appeal  could  be  taken. 
to  bo  valid,  the  cla^os  should  be  confLrmed 
and  surveyed,  and  patents  issued  therefor  to  the 
dalmantB,  but  that  all  lands  the  claims  to  which 
were  not  presented  to  the  board  within  that  period 
should  be  considered  as  a  part  of  the  public  domain 
of  tbe  United  States.  Htm: 

(a)  That  this  provision  requiring  the  presen- 
tation of  their  dairos  was  obligatory  on  claimants, 
and  that  they  were  bound  by  toe  Judgment  of  the 
board,  if  confirmed  by  the  courts  of  the  United 
States  on  appeal,  and  by  the  survey  and  location  of 
the  claim  by  the  ofBcers  of  the  Land  Department, 
following  the  final  decree  of  confirmation. 

(b)  That  the  patent  of  the  United  States,  issued 
after  the  claim  was  surveyed  and  located,  is  conclu- 
sive, both  ss  to  the  validity  of  the  title  of  the  claim- 
ant and  the  extent  and  boundaries  of  his  claim,  as 
asrainst  aU  parties  not  claiming  by  superior  title, 
such  as  would  enable  them  to  contest  toe  action  of 
tbe  government  respecting  the  property. 

2.  In  order  that  a  perfect  title  to  land  might 
vest  under  a  grant  from  the  Mexican  Govern- 
ment, a  d^very  of  possession  by  its  officers  was 
necessary.  The  proceeding  was  termed  a  Judicial 
delivery  of  posBession. 

8.  Tbe  authority  and  Jurisdiction  of  Mexican  of- 
ficials in  Calif  omiia  terminated  on  the  7th  of  July, 
IMS.  No  alcalde  appointed  or  elected  subse- 
quent to  that  date  was  empowered  to  give  Judicial 
possession  of  land  grantedby  the  previous  govern- 
ment. 

4.  The  doctrine  that  the  laws  of  a  conquered  or 
ceded  countiT,  exoept  so  far  as  affected  by  the  po- 
Utloal  institutions  of  the  new  government,  remain 
in  force,  after  conquest  or  ceemon.  untfi  changed  by 
it.  does  not  apply  to  laws  authorizing  the  alienation 
of  any  portions  of  the  public  dosoain,  or  to  officers 
^larged  under  the  former  government  with  that 
power.  Ko  proceedings  affecting  the  rights  of  the 
new  government  over  publio  property  oould  be 

*Head  notes  by  Jfh  J^isties  IUld, 
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taken,  exoept  in  puisuanoe  to  its  authority  on  the 
subject 

6.  Under  the  Oode  of  Oivil  Procedure  of  Oalif  or- 
nia  a  plaintiff  asserting  title  to  lands,  though  out  of 
possession,  mav  maintain  an  action  to  determine 
an  adverse  daun,  estate,  or  interest  in  the  prem- 
ises. 

[No.  176.1 
Subtnitted  Feb.  9, 1388,    Decide  April  16, 1888. 

APPEAL  from  a  decree  of  the  Circuit  Ck)urt 
of  the  United  States  for  the  District  of  Cal- 
ifornia, determining,  in  favor  of  plaintiffs, 
adverse  claims  to  lands  in  California.  Af- 
firmed. 

Statement  b^  Mr,  Justice  Field:  j.. . . 

This  is  a  suit  in  equity  to  determine  the  ad-  ■ '  ^  J 
verse  claims  of  the  defendants  below,  appellants 
here,  to  certain  lands  in  the  County  of  Ventura, 
in  the  State  of  California.  One  of  the  plaintiffs, 
Rudolph  Steinbach,  is  an  alien,  and  a  subject  of 
the  Emperor  of  Germany.  The  other  plain- 
tiff, Horace  W.  Carpentier,  is  a  citizen  of  tbe 
State  of  New  York.  The  defendants  are  all 
citizens  of  the  State  of  California.  In  their 
complaint  the  plaintiffs  allege  that  they  are  the 
owners  in  fee  of  the  premises,  which  are  fully 
described;  that  tbe  defendants  claim  an  estate 
therein  adverse  to  them;  that  such  claim  is 
wholly  unfounded  and  invalid  in  law  or  equity; 
and  that  its  assertion  depreciates  the  value  of 
their  title  and  property,  and  prevents  them 
from  using  or  selling  the  property,  and  other- 
wise harasses  and  annovs  them  in  its  posses- 
sion and  ownership.  They  therefore  pray  that 
the  defendants  may  be  required  to  set  forth  tbe 
grounds  and  nature  of  their  claims  and  preten- 
sions, that  the  court  may  determine  each  of 
them;  and  that  it  may  be  adjudged  that  tbcy 
are  unfounded  in  law  and  equity,  and  that  the 
plaintiffs  are  the  owners  of  the  premises,  and 
entitled  to  their  possession,  and  may  have  a 
writ  of  assistance  for  tbe  possession  of  such 
portions  as  may  be  found  to  be  in  the  occupa- 
tion of  the  defendants;  and  for  such  other  and 
further  relief  as  may  be  Just. 

In  their  answer  the  defendants  disclaim  all 
interest  in  a  portion  of  the  premises,  and  deny 
that  the  plaintiffs  have  any  estate  in  pie  residue. 
As  to  such  residue,  they  adroit  that  they  claim 
an  estate  in  fee  simple  therein,  and  aver  that 
the  defendant  A.  P.  More  is  now^  and   his 
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mntors  have  been  aince  1848,  the  owners 
thereof  in  fee  by  virtue  of  a  grant  made  April 
28,  1840,  by  Alvarado,  then  Qoveinor  of  the 
Department  of  California  under  the  Mexican 
Govemment;  that  the  grant  was  approved  by 
the  Departmental  Assembly  on  the  2oth  of  Ma^, 
1840;  and  that  thereafter,  on  the  1st  of  Apnl, 
1848,  Micheltorena,  then  Governor  of  the  De- 
partment, ratified  and  confirmed  the  grant;  and 
that,  on  the  17th  and  18th  of  November,  1847,  the 
grant  was  duly  surveyed,  and  the  grantee  placed 
m  possession  bv  the  first  alcalde  of  the  district, 
in  presence  of  the  neighboring  proprietors,  who 
consented  to  the  lines  thus  established. 

The  answer  further  alleges  that  the  grant 
was  adjudged  to  be  valid,  and  confirmed,  under 
the  Act  of  Confess  of  March  8,  1851,  '*to  as- 
certain and  settle  the  private  land  claims  in  the 
State  of  California,"  9  Sut.  at  L.  631;  and  that 
the  defendant  A.  P.  More,  on  the  4th  of  March, 
1858,  succeeded  by  proper  convevances  to  all 
the  interests  of  the  grantee  in  the  premises, 
and  stiU  remains  the  owner  thereof,  except  as 
to  a  portion  not  in  dispute  here,  whidi  he 
has  alienated,  and  as  to  portions  which  are 
described  as  belonging  to  the  other  defendants, 
all  of  whom  assert  title  to  the  parcels  held  by 
them  imder  conveyances  from  him. 

A  replication  being  filed,  proofs  were  taken, 
from  which  it  appears  that  the  plaintiffs 
claimed  under  a  patent  of  the  United  States, 
issued  to  one  Manuel  Antonio  Rodrigues  de 
Poll,  bearing  date  on  the  24th  of  August.  1874. 
It  is  conceded  that  whatever  title  was  acquired 
by  Poll  under  the  patent  had  passed  by  proper 
mesne  conveyances  to  them.  The  patent  re- 
cites the  proceedings  taken  by  Poll  before  the 
land  commissioners  under  the  Act  of  March 
8,  1851;  the  filing  of  his  petition  in  March,1852, 
asking  for  the  confirmation  of  his  title  to  a 
tract  of  land  known  as  the  Mission  of  San 
Buenaventura,  his  claim  being  founded  upon 
a  sale  made  on  the  8th  of  June,  1846,  by  the 
then  Governor  of  the  Department  of  California; 
the  decree  of  confirmation  rendered  by  the 
board  of  commissioners  in  May,  1855;  the  af- 
firmation of  said  decree  by  the  District  Court 
of  the  United  States  for  the  Southern  District 
of  California,  in  April,  1861,  to  the  extent  of 
eleven  square  leagues,  and  by  the  Supreme 
Court  of  the  United  States,  as  shown  by  its 
mandate  issued  in  December,  1868;  and  the 
subsequent  depositing  in  the  General  Land  Of- 
fice of  a  plat  of  the  survey  of  the  claim  con- 
firmed, authenticated  by  the  signature  of  the 
Surveyor-Gtoeral  of  the  United  States  for  Cal- 
ifornia, the  descriptive  notes  and  plat  of  the 
survey  being  set  forth  in  full. 

The  land  of  which  the  plaintiffs  claim  to  be 
the  owners  is  embraced  in  this  patent,  and 
upon  its  efficacy  in  transferring  the  title  they 
rely. 

The  defendants,  as  stated  in  their  answer, 
claim  under  a  cprant  made  by  Governor  Alva- 
rado  to  Manuel  Jimeno  on  the  28th  of  April, 
1840,  which  was  confirmed  under  the  Act  of 
Congress  of  March  8, 1851,  to  ascertain  and 
settle  private  land  claims  in  California.  It  ap- 
peared in  evidence— a  fact  not  averred  in  the 
answer — that  the  claim  thus  confirmed  was  sub- 
sequently surveyed  as  required  by  that  Act,  and 
on  the  22d  of  April,  1872,  a  patent  of  the 
United  Stages  therefor  was  issued  to  the  daim- 
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ants,  Davidson  and  others,  who  had  acquired 
by  proper  conveyances  whatever  risHbts  Manuel 
Jimeno  possessed  under  the  grant.  The  defend- 
ants afterwards  succeeded  to  the  rights  and 
title  of  these  claimants. 

The  patent  to  Davidson  and  others  recites 
the  various  proceedings  taken  by  them  for  the 
confirmation  of  the  oaim  to  the  land  covered 
by  the  grant  to  Manuel  Jimeno,  issued  by 
Gfovemor  Alvarado  on  the  28th  of  April,  18^, 
and  approved  in  a  subsequent  instrument  by 
Governor  Micheltorena  on  the  1st  of  April,  184B, 
which  ^wo  instruments  are  described  as  sepa- 
rate grants;  the  confirmation  of  the  claim  oy 
the  board  of  land  commissioners  on  the  22d  of 
May,  1855;  and  that,  an  appeal  having  been 
taken  to  the  District  Court,  of  the  United  States 
for  the  Southern  District  of  California,  the  At- 
tomey-€toeral  of  the  United  States  gave  notice 
that  It  was  not  the  intention  of  the  United 
States  to  prosecute  it,  and  thereupon,  at  its 
December  Term,  1857,  it  was  dismissed  by  the 
i  court 

The  patent  also  recites  the  subsequent  pro- 
ceeding taken  for  the  location  and  survey  of 
the  claim,  by  which  it  appears  that  two  sur- 
veys were  made,  both  of  which  were  brought 
before  the  District  Court  of  the  United  States 
under  the  Act  of  1860,  and  that  the  one  made 
under  instructions  of  the  United  States  Sur- 
veyor-General in  December,  1860,  and  ap- 
proved by  him  in  February,  1861,  was  adopted 
by  the  court  "as  the  correct  and  true  location 
of  the  lands  confirmed."  The  descriptive 
notes  of  the  survey  approved  are  set  forth  in 
thepatent,  with  a  plat  of  the  lands. 

This  patent  does  not  embrace  the  premises 
to  which  adverse  claims  are  asserted  by  the  de- 
fendants. Their  contention  is  that  the  grant, 
followed  by  the  judicial  possession  given  by 
the  alcalde  of  the  vicinity  in  1847,  vested  in 
the  grantee  a  perfect  title  to  the  lands  within 
such  judicial  possession,  which  does  embrace 
these  lands;  and  that  their  rieht  to  such  lands 
is  not  lost  by  reason  of  the  fact  that  they  are 
not  included  in  the  subsequent  survey^oi  the 
claim  under  the  Act  of  1851,  and  the  patent 
of  the  United  States.  The  court  below  held 
against  their  contention;  and  adjudged  that 
the  plaintiffs  were  owners  in  fee  of  the  de- 
scribed premises,  and  that  the  adverse  claims 
of  the  defendants  to  an  estate  or  interest  there- 
in were  unfounded  in  law  or  equity;  and  gave 
a  decree,  as  prayed,  for  the  plaintiffs.  From 
this  decree  me  defendants  have  appealed  to 
this  court. 

Messrs,  Geor^  Floornoy  and  4ohn  B« 
Ml&ooii*  for  appellants: 

In  the  Act  of  1851  the  words  "third  per- 
sons" are  those  whose  title  accrued  before  the 
duty  of  the  United  States  Government  and  its 
rights  under  the  treaty  attached. 

Teschemacher  v.  Thompson,  18  Cal.  27;  Beard 
V.  Federy,  70  U.  a  8  WaU.  498  (18:  93);  Meader 
V.  Norton,  78  U.  S.  11  WaU.  457  (20: 187). 

It  also  appears  from  the  face  of  the  patent 
that  it  issued  on  a  sale  of  mission  lands  made 
by  Pico  June  8,  1846;  and  no  authority  is 
shown  in  Pico  to  sell;  and  this  court  will  take 
notice  that  said  sale  was  void. 

U.  8.  V.  Workman,  68  U.  S.  1  Wnll.  746 
07:  705);  U.  8,  v.  Jones,  Id.  766  (17:  712). 

It  also  appears  from  the  face  of  the  patent 
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that  it  was  founded  on  a  Mexican  title;  and  as 
an>e11ant8  claim  under  a  Mexican  title,  a  pat- 
ent from  the  United  States  is  inadmissible  as 
between  sach  claimants. 

U.  8.  T.  Wliite,  64  U.  8.  28  How.  249  (16: 
560). 

If  the  sale  to  Jose  Amaz  was  void,  the  pat- 
ent issued  thereon  is  void. 

EunUr  v.  U.  8.  80  U.  8.  6  Pet.  188  (8:  92). 

The  appellants'  title  to  the  land  described  in 
the  answer  was  complete  and  perfect  in  all  re- 
spects, prior  to  the  cession  of  California  to  the 
United  States. 

Minium  v.  Brower,  24  Cal.  645;  SchmiU  y. 
Qwtanari,  48  CaL  617;  Malarin  y.  27.  8.  68  U. 
8.  1  Wall.  282  (17:  59^;  U.  8.  y.  Castro, 
5  Sawy.  628;  Baneho  Carte  de  Madera  del 
Presidw,  Copp's  Pub.  Land  Laws,  582. 

Pablo  de  la  Querra  had  jurisdiction  to  make 
the  suryey. 

Cofuu  y.  Baiein,  8  CaL  448;  White  y.  Moses. 
21  CaL  84;  Merryman  y.  Bourne,  76  U.  8.  9 
Wall.  602  (19:  686);  Palmer  v.  Low,  2  8awy. 
250;  Pico  y.  U.  8.  1  Hoffm.  L.  C.  279. 

The  laws  of  a  conquered  or  ceded  country 
remain  in  force  until  altered  by  the  new  soy- 
ereign. 

Mitchel  y.  U.  8.  84  U.  8.  9  Pet.  749  (9:  297). 

If  we  have  shown  a  perfect  title  from  Mex- 
ico in  Jimeno  prior  to  the  treaty  of  cession, 
the  United  States  must  protect  it.  The  treaty 
of  cession  stipulated  for  such  protection. 

Beard  y.  Fedcry,  10  JJ.  8.  8  WaU.  490  (18:92). 

A  United  States  patent  on  a  Mexican  grant 
is  a  quitclaim  deed  fi-om  the  government,  and 
docs  not  enlarge  or  abridge  pftexisting  titles. 

U.  8,  V.  Arredondo,  81  U.  8.  6  Pet.  736  (8: 
564);  New  Orleans  y.  Be  Armas,  84  U.  8.  9 
Pet  224  (9:  109);  Langdeau  y.  Banes,  88  U.  8. 
21  Wall  521  (22:  606);  Nelson  v.  Moon,  8  Mc- 
Lean, 819;  Louisiana  Survey  Act,  1881,  §  6,  4 
U.  8.  Stat.  atL.  492;  Private  Land  Claims 
Act,  g  18, 9  U.  8.  Stat,  at  L.  630. 

The  appellants  are  not  estopped  by  a  quit- 
claim deed  uuder  which  they  do  not  claim. 

Bigelow,  Estop.  274;  Eidder  y.  Blaisdell,  45 
Me.  461. 

But  if  the  Pico  sale,  upon  which  the  De 
Poll  patent  issued,  is  yalia,  and  the  Juridical 
surv^  of  November,  1847,  is  void,  the  re- 
spondents are  estopped  from  now  obiecting  to 
the  lines  then  established  and  agreed  upon  by 
Anguisola,  in  cliarge  of  the  Mission. 

California  Code  Civil  Procedure.  §  1968, 
sobd.  15;  8tinson  y.  Hawkins,  18  Fed.  Rep. 
883;  8UnDe  y.  17.  A  86  U.  8.  19  WaU.  18  (22: 
144);  Bronson  y.  ChappeU,  79  U.  8.  12  WaU. 
68l'(20:486);  Bigelow,  Estop.  8d  ed.  526;  Spring 
y.  Hewston,  52  CaL  442;  Carpentier  v.  Thirston, 
24  Cal.  281 ;  AlvUo  y.  U.  8. 75  U.  8.  8  Wall.  387 
(19:  805);  Higuera  y.  U,  8.  72  U.  8.  5  WaU. 
827  (18:  469);  Fossat  y.  U.  A  69  U.  8.  2  Wall. 
715  (17:  751). 

Mr,  E«  8.  Pillsbory,  for  appellees: 

Can  a  grantee  of  an  imperfect  Mexican  grant 
present  his  claim  to  the  board  of  land  commis- 
sioners, procure  a  decree  of  confirmation,  a 
patent  of  the  United  States  to  be  issued  upon 
that  survey,  accept  the  said  patent,  and  then, 
years  afterwards,  turn  around  and  claim  that 
the  decree  of  confirmation,  the  final  survey 
and  the  patent  did  not  embrace  aU  the  land 
which  he  should  have  had  under  the  grant, 
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and  thereupon  claim,  as  against  another  pat- 
entee of  the  United  States,  the  pretended  ex- 
cess alleged  to  have  been  excluded  from  the 
decree  of  confirmation,  the  final  survey  and  tbo 
patent?  It  is  impossible  to  answer  this  ques- 
tion more  conclusively  than  by  asking  it.  Its 
simple  statement  is  the  strongest  argument 
that  can  be  made  in  favor  of  the  appellees. 
This  question  has  been  answered  in  tne  neg- 
ative 

Cassidy  y.  Carr,  48  Cal.  339;  Boyle  y.  Hinds, 
2  Sawy.  627;  Mintum  v.  Brower,  24  Cal.  664; 
TesehemacJiery.  Thompson,  18  Cal.  25,  26;  Leese 
y.  Clark,  20  Cal.  423,  m;  8,  C.  18  Cal.  571,  572; 
U,  8.  V.  ffalleck,  68  U.  8.  1  WaU.  455, 456  (17: 
668);  U.  8.  y.  Billings,  69  U.  8.  2  WaU.  448 
(17: 849);  Higuera  y.  U.  8.  72  U.  8.  5  WaU.  827 
(18: 469);  Beard  y.  Federy,  70  U.  8.  8  Wall  489, 
m,  498  (18:91-93). 

Beard  y,  Federy,  is  aflirmed  in  8t,  Louis  SmeU 
ting&Bef,  Co.y.  Kemp,  104  U.  8.  641  (26:876), 
a  case  which  states,  with  great  power,  the  con- 
clusive effect  to  be  attributed  to  patents  of  the 
United  States. 

See  also  Moore  v.  Wilkinson,  18  Cal.  478;  Boggs 
y.  Merced  Min.  Co,  14  CaL  279;  affirmed  in  Steel 
y.  St,  Louis  Smelting  d  Ref.  Co,  106  U.  8.  454 
(27: 229);  U.  8,  y.  Sepulteda,  68  U.  8.  1  WaU, 
104  (17: 569);  Manning  y.  San  Jacinto  Tin  Co. 
9  Fed,  Rep.  726;  MaxweHi  Land-Grant  Case, 
121  U.  8.  825  (30:949);  8,  C.  on  rehearing,  123 
U.  8.  865  (30: 1211);  U.  8.  y.  Hancock,  30  Fed. 
Rep.  851. 

The  question  as  to  whether  the  survey  in 
fact  conforms  to  the  claim  confirmed,  or  not, 
is  one  to  be  determined  by  the  department,  and 
not  by  the  courts. 

U,  8.Y.  Flint,  4  Sawy.  61;  Beard  y.  Federy, 
70  U.  8.  8  Wall.  492,  498  (18: 92,  93);  U,  8,  v. 
Sepulveda,  68  U.  S.  1  WaU.  108,  109  (17: 570). 

The  decision  approving  the  survey  was  a 
judgment,  and  coiud  only  be  reviewed  in  the 
same  manner  and  under  like  proceedings  as 
other  Judgments  might  be. 

Manning  v.  8an  Jacinto  Tin  Co,  9  Fed.  Rep. 
734. 

The  authority  and  Jurisdiction  of  Mexican 
officers  in  California  are  regarded  as  terminat- 
ing on  the  7th  of  July,  1846. 

U,  8,  y.  Torba,  68  U.  S.  1  WaU.  412,  423 
17: 635, 637);  Stearns  v.  U,  8. 73  U.  S.  6  WaU. 
89  (18: 843);  Homsby  v.  U.  8.  77  U.  8. 10  Wall. 
289  (19: 904). 

It  is  certain  that  no  such  authority  existed 
after  the  overthrow  of  the  Mexican  Govern- 
ment. 

Fremont  y.  U.  8.  58  U.  8.  17  How.  563  (15: 
248). 

Measurement  and  se^egation  from  the  pub- 
lic domaia  were  official  acts,  and  could  only 
be  made  by  the  officers  of  the  Mexican  Govern- 
ment acting  as  such. 

Boggs  v.  Merced  Min.  Co,  14  Cal.  279. 

They  were  essential  to  complete  investiture 
of  title. 

U,  8,  y.  Castro,  5  Sawy.  628;  Malarin  v.  U. 
8,  68  U.  8.  1  WaU.  289  (17: 595). 

The  appellants  voluntarily  submitted  to  the 
jurisdiction  of  the  tribunals  appointed  by  the 
United  States.  This  precludes  Uiem  from  now 
attacking  that  jurisdiction. 

Cassidy  v.  Carr,  48  Cal.  339;  Boyle  y.  Hinds^ 
2  Sawy.  527;  Mintum  v.  Brower,  24  Cal.  664. 
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The  phrase  "third  persons/'  in  the  Act  of 
1851,reiers  only  to  those  who  had  perfect — and 
therefore  paramount — titles  under  the  Mexican 
Qovernment,  and  who  in  no  wise  claimed  un- 
der or  were  in  privity  with  the  United  States. 

Mintum  v.  Brower,  24  Cal.  668;  Leese  v. 
Clark,  18  Cal.  573;  De  ArgueOo  v.  Greer,- 26 
Cal.  616;  Beard  v.  Federp,  70  U.  8. 8  Wall  498 
(18:93). 

The  doctrine  as  to  the  validity  of  the  Land 
Department's  acts,  when  it  has  jurisdiction, 
goes  so  far  that  if,  in  any  circumstances,  un- 
der existing  law,  a  patent  would  be  held  valid, 
it  will  be  presumed  that  such  circumstance  ex- 
isted. 

St.  Louis  Smelting  A  JRtf.  Go.  y.  Kemp,  104 
U.  8.  646  (26: 878). 

In  an  action  to  determine  adverse  claims  to 
real  property  in  the  State  of  California,  posses- 
sion IS  of  no  importance,  since  the  adoption  of 
the  Codes  in  1878. 

People  T,  Center,  66  Cal.  561;  Pierce  y.  Fetter, 
58  Cat.  18;  Stoddart  v.  Bwye,  Id.  895. 

This  state  statute,  as  so  construed  by  the 
highest  state  court,  will  be  enforced  in  the  fed- 
cral  coui'ts 

Hottand\.  ChcUlen,  110  U.  8.  15  (28:52); 
Beynolde  v.  OrawfordsviHe  First  Nat,  Bank, 
112  U.  S.  411  (28: 736);  Chapman  v.  Bretoer, 
114  U.  8.  171  (29: 88). 

The  commissioners  had  Jurisdiction  to  de- 
termine what  land  was  embraced  in  De  Poll's 
claim. 

Steinbaek  v.  Perkine,  58  CaL  86,  8a 

The  patent  is  conclusive. 

Gallagher  y.  Biley.  49  Cal.  478;  De  Arguello 
v.  Greer,  26  Cal.  616;  De  Bernal  v.  Lynch,  36 
Cal.  185;  Shartzery,  Love,  40  Cal.  93;  Greer  y, 
Mezee,  65  U.  8.  24  How.  268(16:661);  Ca/rey 
V.  Brmn,  58  Cal.  180;  Chipley  v.  Farrie,  45 
Cal.  538,  539;  San  Diego  v.  AUieon,  46  Cal. 
162;  Beed  v.  Tbarra,  50  CaL  465. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  question  presented  for  determination  in 
this  case  relates  to  the  effect  of  proceedings 
taken  under  the  Act  of  March  3,  1851,  to  as- 
certain and  settle  private  land  claims  in  Cali- 
fornia, upon  the  claims  of  parties  holding  con- 
cessions of  lands  in  that  State  under  the 
Spanish  or  the  Mexican  Gk)vernment.  By 
the  cession  of  California  to  the  United  Slates, 
the  rights  of  the  inhabitants  to  their  property 
were  not  affected.  They  remained  as  before. 
Political  jurisdiction  and  sovereignty  over  the 
territory  and  public  property  alone  passed  to  the 
United  States.  U,  S,  v.  Percheman,  32  U.  S. 
7  Pet.  51.  87  [8: 604,  617].  Previous  to  the 
cession  numerous  grants  of  land  in  California 
had  been  made  by  the  Spanish  and  Mexican 
Governments  to  pnvate  parties.  Some  of  these 
were  of  tracts  with  defined  boundaries;  some 
were  for  specific  quantities  of  land  to  be  se- 
lected from  areas  containing  a  much  larger 
quantity;  and  others  were  of  lands  known 
only  by  particular  names,  without  any  desig- 
nated boundaries.  To  ascertain  what  rights 
had  thus  passed,  and  to  carry  out  the  obliga- 
tion which  the  Ck)vemment  of  the  United 
States  had  assumed,  to  protect  all  rights  of 
property  of  those  who  remained  citizens  of  the 
country.  Congress  passed  the  Act  of  March  3, 
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1851.  By  it  a  board  of  oommiarioneia  was 
created,  to  which  all  persons  claiming  land  by 
virtue  of  any  right  or  title  derived  from  the 
Mexican  or  Spanish  Crovemments  could  pre- 
sent their  claims  and  have  them  examined  and 
their  validity  determined;  and  the  daimants 
could  appear  by  counsel  and  produce  docu- 
mentary evidence  and  witnesses  in  smpport  of 
their  claims.  The  Act  reguued  all  persons 
thus  claiming  lands  in  California  to  present 
their  claims  to  the  boaixl  within  two  years 
from  its  date,  and  declared  in  substance  that 
if,  upon  examination,  they  were  found  by  the 
board,  and  by  the  courts  of  the  United  States 
to  which  an  appeal  was  allowed,  to  be  valid, 
the  claims  should  be  confirmed  and  surveyed, 
and  patents  issued  therefor  to  the  claimants. 
But  the  Act  also  declared  that  all  lauds  the 
claims  to  which  were  not  presented  to  the  board 
within  that  period  should  be  considered  as 
part  of  the  public  domain  of  the  United  States. 
In  Beard  v.  Federy,  70  U.  8.  8  Wall  490  [18: 
92],  this  court,  whilst  stating  that  it  was  un- 
necessary  to  express  any  opinion  as  to  the  valid- 
ity of  the  legislation  in  respect  to  perfect  titles 
acquired  under  the  former  government,  held 
that  it  was  not  subject  to  any  constitutional 
objection  so  far  as  it  applied  to  ^nts  of  an 
imperfect  character,  which  requured  further 
action  of  the  political  department  to  render 
them  perfect.  The  grant  to  Manuel  Jimeno, 
under  which  the  defendants  claim,  was  one  of 
an  imperfect  character.  Upon  the  cession  of 
the  country  there  remained  a  further  proceed- 
ing to  be  had  with  respect  to  that  grant  before 
an  indefeasible  title  could  vest  in  the  grantee. 
A  formal  transfer  of  the  property  to  the 
grantee  by  officers  of  the  government  was 
necessary.  The  proceeding  was  termed  a  ju- 
dicial delivery  of  possession.  Until  it  was 
bad  the  grant  was  an  imperfect  one.  As  pre- 
liminary to,  or  as  a  part  of,  the  official  delivery, 
the  boundaries  of  the  land  were  to  be  estao- 
lished,  after  summoning  the  neighboring 
proprietors  as  witnesses  to  the  proceeding. 
Malarin  v.  U,  S.  68  U.  S.  1  Wall.  282,  289  [17: 
594,  595].  No  such  official  delivery  of  posses- 
sion was  had  under  the  former  government  to 
the  grantee,  Jimeno,  though  the  grant  to  him 
contains  these  conditions:  "  He  shall  petition 
the  proper  judge  to  be  put  in  judicial  posses- 
sion by  him  in  virtue  of  this  document,  by 
whom  the  boundaries  shall  be  marked  out,  on 
the  limits  of  which  he  shall  place  the  proper 
landmarks.  The  land  now  granted  is  of  the 
extent  of  four  square  leases,  more  or  less,  as 
shown  by  the  map  which  accompanies  the 
esped  iente.  The  judge  who  shall  give  him  pos- 
session shall  have  it  measured  in  conformity 
with  the  evidence,  the  surplus  that  results  re- 
maining in  the  Nation  for  its  proper  use." 

The  authority  and  jurisdiction  of  Mexican 
officials  terminated  on  the  7th  of  July,  1846. 
On  that  day  the  forces  of  the  United  States  took 
possession  of  Monterey,  the  capital  of  California, 
and  soon  afterwards  occupied  the  principal  por- 
tions of  the  country;  and  the  military  occupa> 
tion  continued  until  after  the  treaty  of  peaoe. 
The  political  department  of  the  government  des* 
ignated  that  day  as  the  period  when  the  con- 
quest of  California  was  complete  and  the  au- 
thority of  the  officials  of  Mexico  ceased.  In  this 
matter  the  judiciary  follows  the  political  depart- 
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dent  XT.  8  t.  Torba,  68  U.  8.  1  Wall  412, 
423  [17:635,  637];  U.  8.  v.  Pico,  64  U.  B.  28 
How.  821,  326  [16:  464,  466];  Bmuiby  t.  U.  8. 
77  U.  8. 10  Wall.  224, 230  [19:000.  9041.  After 
tbat  date  do  alcaldes  elected  by  the  citizens  had 
«ny  jurisdiction  to  deliver  jadicial  possession. 
This  was  distinctly  held  in  the  case  of  Fremont 
▼.  United  States,  58  U.  8.  17  How.  542,  568 
[15:  241,  248].  In  answer  to  the  objection  there 
taken,  that  there  was  no  survey  or  judicial  pos- 
session of  the  land  fi;ranted  to  Alvarado,  under 
whom  Fremont  claimed,  the  court  said:  "The 
alcalde  had  no  ri^ht  to  survey  the  land  or  de- 
liver judicial  possession,  except  by  the  permis- 
sion of  the  American  authorities.  He  could  do 
nothing  that  would  in  any  degree  affect  the 
rights  of  the  United  States  to  the  public  prop- 
erty; and  the  United  States  could  not  justly 
claim  the  forfeiture  of  the  land  for  a  breach  of 
these  conditions,  without  showing  that  there 
were  officers  in  Califomla,  under  the  military 
government,  who  were  authorized  by  a  law  of 
Conn-ess  to  make  this  survey  and  deliver  ju- 
didu  possession  to  the  grantee.  It  is  certain 
that  no  such  authority  existed  after  the  over- 
throw of  the  Mexican  (Government" 
[81]  The  doctrine  invoked  by  the  defendants,  that 
the  laws  of  a  conquered  or  ceded  country,  ex- 
cept so  far  as  they  may  affect  the  political  in- 
stitutions of  the  new  sovereign,  remain  in  force 
after  the  conquest  or  cession  until  changed  by 
him,  does  not  aid  their  defense.  That  doctrine 
has  no  application  to  laws  authorizing  the  aliena- 
tion of  any  portions  of  Uie  public  domain,  or  to 
officers  charged  under  the  former  government 
with  that  power.  No  proceedings  Meeting  the 
rights  of  the  new  soverdgn  over  public  prop- 
eity  can  be  taken  except  In  pursuance  of  his 
authority  on  the  sublect.  The  cases  in  the  Su- 
preme Court  of  California  and  in  this  court, 
which  reco§:nize  as  valid  grants  of  lots  in  the 
pueblo  or  citv  of  San  Francisco  by  alcaldes  ap- 
pointed or  elected  after  the  occupation  of  the 
country  by  the  forces  of  the  United  States,  do 
not  militate  against  this  view.  Those  officers 
were  agents  of  the  pueblo  or  city,  and  acted  un- 
der its  authority  in  the  distribution  of  its 
municipal  lands.  They  did  not  assume  to 
alienate  or  affect  the  title  to  lands  which  was  in 
the  United  States.  Welch  v  8uUivan,  8  Cal. 
165;  White  v.  Moaee,  21  Cal.  84;  Merryman  v 
Bourru,  76  U.  8.  9  Wall.  592  [19:683]. 

It  follows  from  what  is  thus  said  that  it  would 
be  a  sufficient  answer  to  the  contention  of  the 
defendants,  that  the  grant  under  which  they 
claim  to  have  ac^red  a  perfect  title  conferred 
none.  The  grantees  were  not  invested  with 
such  title,  ana  could  not  be  without  an  official 
delivery  of  possession  under  the  Mexican  Gov- 
ernment; and  such  delivery  was  not  bad,  and 
could  not  be  had  after  the  cession  of  the  coun- 
try, except  by  American  authorities  acting  un- 
der a  law  of  'Congress.  But  independently  of 
this  consideration,  and  assuming  that  the  title 
under  the  grant  was  perfect,  the  obligation  of 
the  grantee  was  none  the  less  to  present  his 
claim  to  the  board  of  land  commissioners  for 
examination.  The  ascertainment  of  existing 
claims  was  a  matter  of  vital  importance  to  the 
government  in  the  execution  o  f  its  policy  respect- 
ing the  public  latids;  and  Congress  might  well 
declare  that  a  failure  to  present  a  claim  should 
M  deemed  an  abandonment  of  it,  and  that  the 
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lands  covered  by  it  should  be  considered  a  part 
of  the  public  domain.  Certain  it  is  that  a 
claimant  presenting  his  claim  to  the  board  for 
examination  and  confirmation,  in  order  that  he 
might  subsequently  acquire  a  patent  from  the 
government,  is  bound  by  the  adjudication  of 
uie  board.  After  submitting  his  claim  to  its 
examination  and  judgment,  he  cannot  after* 
wards  be  heard  to  say  that  in  adjudicating  upon 
his  title  the  board  erred,  or  that  the  Land  De- 
partment in  determining  the  boundaries  of  his 
claim  erred,  in  order  that  he  may  claim,outside 
of  the  survey  and  patent,  other  lands  which  he 
considers  covered  by  his  gmnt.  He  cannot  re- 
pudiate a  jurisdiction  to  which  he  has  appealed; 
and  the  estoppel  extends  to  parties  claimmg  un- 
der him.  BoyU  v.  Hinds,  2  Sawy.  527;  Camdy 
V.  Carr,  48  Cal.  339. 

In  determining  claims  under  Mexican  grants 
the  board  of  land  commissioners  was  required, 
by  the  Act  under  which  it  was  created,  to  be 
governed  by  the  Treaty  of  Guadalupe  Hidal- 
go; the  law  of  nations;  the  laws,  usages  and 
customs  of  the  government  from  which  the 
claim  was  derived:  the  principles  of  equity; 
and  the  decisions  or  the  Supreme  Court  of  the 
United  States,  so  far  as  they  were  applicable. 
And  in  United  States  v.  FossaU,  62  U.  S.  21 
How.  445,  449  [16: 186,  187].  this  court,  in  con- 
sidering what  was  involved  in  the  inquiry  into 
the  validity  of  a  claim  to  land  imder  that  Act, 
said:  "It  is  obvious  that  the  answer  to  this 
question  must  depend,  in  a  ffreat  measure, 
upon  the  state  and  condition  of  the  evidence. 
It  may  present  questions  of  the  genuineness 
and  authenticity  of  the  title,  and  whether  the 
evidence  is  forced  or  fraudulent;  or,  it  may 
involve  an  inquiry  into  the  authority  of  the 
officer  to  make  a  grant,  or  whether  he  was  in 
the  exercise  of  the  faculties  of  his  office  when 
it  was  made;  or,  it  may  disclose  questions  of 
the  capacity  of  the  srantee  to  take,  or  whether 
the  claim  has  been  aoandoned  or  is  a  subsisting 
title,  or  has  been  forfdted  for  a  breach  of  con- 
ditions. Questions  of  each  kind  here  men- 
tioned have  been  considered  by  the  court  in 
cases  arising  under  this  law.  Bui,  in  addition 
to  these  questions  upon  the  vitality  of  the  title, 
there  may  arise  questions  of  extent,  quan- 
tity, location,  boundary,  and  legal  operation, 
tbat  are  equally  essential  in  determining  the 
validity  of^the  claim.  In  affirming  a  claim  to 
land  under  a  Spanish  or  Mexican  grant  to  be 
valid  within  the  law  of  nations,  the  stipula- 
tions of  the  Treaty  of  Guadalupe  Qidalgo,  and 
the  usages  of  those  governments,  we  imply 
something  more  than  that  certain  papers  are 
genuine,  legal  and  translative  of  property. 
We  affirm  that  the  ownership  and  possession  of 
land  of  definite  boundaries  rightfully  attach  to 
the  grantee.** 

Trust  relations  respecting  the  property  be- 
tween the  patentee  and  others  may  be  enforced 
equally  with  such  relations  between  him  and 
others  respecting  any  other  property;  but  until 
the  patent  is  set  aside  or  modified  by  proceed- 
ings taken  at  the  instance  of  the  government, 
all  the  questions  necessarily  involved  in  the  de- 
termination of  a  claim  to  land  under  a  Spanish 
or  Mexican  grant,  and  in  establishing  its  boun- 
daries, are  concluded  by  it  in  all  courts  and 
proceedini^,  except  as  against  parties  claiming 
by  superior  title,  such  as  would  enable  them  to 
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teslsl  mccenfuHy  any  action  of  Qie  eo' 
ment  Id  dispodiiK  of  tbe  propertj.    liie 

flrmation  takes  effect,  by  relation,  as  of  [be  date 
of  the  flrat  proceeding  commenced  before  the 
land  com  mission  era;  and  an  aiJudicatioD  that 
at  tliat  dale  it  was  valid  is  also  an  adjudication 
tbal  it  was  valid  at  the  date  it  nas  made.  And 
tbe  patent  wbicb  follows  the  confirmation  and 
approved  survey,  and  is  a  matter  of  record,  is 
Itself  evidence  of  the  regularity  of  preliminary 
proceedings.  Aa  vaa  said  in  S^rd  v.  federy, 
70  U.  S.  8  Wall.  478,  492  [18:  88,  92],  "by  it 
the  government  deelares  that  the  claim  aascrt- 
ed  nas  valid  under  the  laws  of  Me:tlco:  that  it 
VDS  entitled  to  recognition  and  protection  by 
the  stipulations  of  the  treaty,  and  might  have 
been  located  under  the  formei^governmcnt,  and 
is  eorreclly  located  now,  so  as  to  embrace  the 
premises  as  they  are  surveyed  and  described. 


Is  equally  conclusive  against  parties  claiming 
under  the  government  by  title  subsequent.  It 
is  in  this  effect  of  tbe  patent  as  a  record  of  the 
government  that  its  security  and  protection 
chiefly  lie." 

It  remains  to  consider  two  other  poaitic 
taken  by  the  appellants:  first,  that  the  sale  .. 
Poll  of  the  ex  mission  of  San  Buenaventura 
t84]  was  illegal  and  void,  and  henee  that  no  title 
pas.'ictl  to  tbe  patentee  on  its  confirmation;  sec- 
ond, the  want  of  any  allegation  In  the  com- 
plaint, or  any  evidence  in  tne  proofs,  that  tbe 
plaintifTs  were  in  possession  of  the  premises 
when  this  suit  was  commenced.  In  support  of 
the  first  position  the  appellants  dte  United  Btabt 
V.  Workman.  88  U.  S.  1  Wall.  743  [17:  705], 
In  that  case  it  was  held  that  the  Departmental 
Assembly  of  California  had  no  power  to  au- 
thorize the  govemorto  alienate  any  public  landi 
of  the  department,  and  that  its  own  power 
was  restricted  to  that  conferred  by  the  laws  of 
Colonlr^Ation,  which  was  simply  to  approve  or 
disapprove  of  the  granta  made  by  tbe  Qover- 
Dor  under  those  laws.  But  It  does  not  follow 
that  there  were  not  exceptional  ciroumstances 
with  reference  to  the  sale  to  Poll,  which  au- 
thorized tbe  Qovemor  to  make  it.  We  are 
bound  to  suppose  that  such  was  the  case,  in  the 
absence  of  any  evidence  to  the  contrary,  from 
the  fact  that  the  validity  of  his  claim  under  it 
was  confirmed  by  the  board  of  land  commis- 
sioners, by  tbe  District  Court  of  the  United 
States,  and  bythls  courton  appeal.  Theques- 
tion  of  its  validity  was  thereby  forever  closed, 
except  as  against  those  who  might  be  able  to 
show  a  prior  and  better  title  to  the  premises. 
Tbe  defendants  show  no  title  whatever;  but,  on 
the  contrary,  the  grant  under  which  Ihey  as- 
sert.tllle  has  been,  by  the  adjudication  of  lie 
board  of  land  commissioners  and  by  the  sur- 
vey and  patent,  confined  to  other  land.  Sec- 
ond, as  to  the  want  of  any  alleication  in  the 
complaint  of  possession  by  the  plaintiffs,  or  any 
evidence  of  tnat  fact  in  the  proofs,  it  is  suffi- 
cient to  say  that,  by  section  7^  of  the  Code  of 
Civil  Procedure  oi  California,  a  plaintiff  as- 
serting title  to  lands,  though  outof  possession, 
may  maintain  an  action  to  determine  an  ad- 
verse claim,  esfate,  or  interest  in  the  premises. 
People  V.  Center.  66  Cal.  551.  A  statute  of 
Nebraska,  authorizing  a  similar  suit  by  a  plain- 
tiff outof  possession,  was  before  this  court  for 
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consideration  in  Holland  v.  GkalUn,  110  U,  S. 
15  [28;  63],  and  the  jurisdiction  of  a  court  ot 
equity  to  grant  the  relief  prayed  in  such  casa 
was  Bustnined,  See  also  lieynoldt  v.  Oow- 
fordititle  Firit  Wat.  Bank,  llS  U.  a  405,  411 
[38;  7S3.  7B6];  Oliapmati  v.  Braeer.  114  U.  8. 
158,  170,  171  [29;  63,  M7,  88];  U.  S.  v.  Wittan. 
118  U.  8.  86, 89  [30:  110.  113];  Frott  v.  Spitley.  [851 
131  U.  B.  552,  687  [30;  1010.  1012]. 

We  tee  no  grrar  tfi  the  decree  of  the  eovrt  ft* 
low,  and  it  it  aeeordingly  affinned. 


DATTON  8.  MORQAN  bt  ai-.  Flfft.  in  Err         [63] 
FREDERICK  EGQERS. 
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[No.  200.1 
Argued  Apras.ms.    Deddtd  April  18,  1S8S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana,  to  revleir 
..  judgment  in  ejectment  for  the  plalntiSs. 
A^lrmed. 

Statement  by  Mr.  Jaitiet  HB.rlB.ni 

This  is  an  action  of  ejectment    The  com- 

Elalut,  framed  in  accordance  with  the  local 
iw,  described  the  premises  sought  to  be  !» 
covered  aa  follows:  "All  of  the  north  part  ol 
'  )l  two,  in  section  tbirty-aii,  township  thlrtv- 
.irbt  oonh  of  range  ten  west  of  the  second 
pnncipal  meridian,  which  lies  west  of  the  track 
of  tbe  Lake  Shore  &  Michigan  Soutbero 
Railroad,  and  north  of  a  line  parallel  with  tha 
north  line  of  said  lot  two,  and  seven  hundred 
and  fltty-tbree  feel  south  therefrom."  The 
answer  contains  a  denial  of  each  allegation  in 
the  complaint. 

On  the  30th  'of  January,  1B83,  daring  tbe      [641 
November  Term  of  the  court  below,  the  fol- 
lowing proceedings  were  had; 

"Come  the  parties  by  counsel,  and  by  agree- 

nl  this  cause  Is  aubmitled  to  tbe  court  for 

trial;  and  the  court,  having  henrd  the  evidence 


md  shall  have  and  recover  of  defendant  the 
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possession  of  so  much  of  said  lot  two  as  lies 
9oath  of  the  soath  line  of  lot  Dumber  one,  as 
indicated  by  a  fence  constructed  and  main- 
tained by  the  defendant  as  and  on  said  south 
Hne, — said  fence  running  from  the  state  line 
easterly  to  Lake  Michigan, — and  assess  the  dam- 
ages at  $1.00  and  costs,  taxed  at  $ ,  which 

the  plaintiffs  shall  recover  of  defendant 

"All  of  which  is  finally  ordered,  adjudged, 
and  decreed." 

During  the  same  term,  February  5,  1888, 
the  plaintiffs  moved  that  the  decision  and  find- 
ing be  set  aside  and  annuUed,  and  a  new  trial 
granted,  for  the  following  reasons:  1.  They 
were  contrary  to  the  law  and  the  evidence.  2. 
The  plaintiffs  were  surprised  by  a  case  falsely 
made  by  the  defendant  at  the  trial,  which  they 
bad  no  reason  to  expect,  and  therefore  did  not 
come  prepared  to  answer  at  the  trial,  namely, 
by  his  claim,  supported  only  by  the  testimony 
of  his  son,  that  Jaoob  Forsvth  and  the  sur- 
veyor. Wait,  pointed  out  ana  agreed  upon  the 
line  occupied  Dv  the  fence  of  (fofendant  men- 
tioned in  said  decision  as  the  true  line  of  said 
'Eg^efs  land;  by  his  claim,  supported  by  his 
te8tm[iony  alone,  that  (George  W.  Clarke  agreed 
with  him  that  the  line  occupied  bv  said  fence 
was  the  line  between  his  and  said  Clarke's  land; 
by  his  claim,  supported  by  his  own  testimony 
and  that  of  his  son  only,  that  a  fence  had  been 
maintained  on  the  line  occupied  by  the  fence, 
in  said  decision  mentioned,  for  more  than 
twentj  years  last  past;  and  by  his  claim,  sup- 
ported by  the  testimony  of  his  son  only,  that 
for  twenty  years  past  he  had  occupied  sJl  the 
land  as  far  south  as  said  fence.  8.  The  court 
admitted  evidence  for  the  defendant  a^nst 
the  objection  of  plaintiffs,  and  the  decision  of 
the  court  was  based  on  such  irrelevant  evidence. 

On  the  6th  of  March,  1883,  the  following 
<mier  was  made:  "Came  the  parties  by  coun- 
sel, and  the  court,  being  fully  advised,  now 
overrules  plaintiffs'  motton  for  a  new  trial;  to 
which  plaintiffB  except,  and  the  court  allows 
plaintiiis  thirty  davs  in  which  to  file  bill  of  ex- 
ceptions." No  bul  of  exceptions,  showing 
what  occurred  at  the  trial,  was  filed. 

On  the  2dd  of  April,  1884,  the  phiintiffs 
moved  the  court,  upon  written  grounds  filed, 
to  amend  and  reform  the  judgment  of  January 
20,  1883,  so  that  it  "shall  conform  to  the  com- 

Slaint  in  said  cause,  and  to  the  finding  or  ver- 
ict  of  the  court  rendered  upon  the  trial  in 
said  cause." 

At  a  subsequent  term  of  the  court,  June  27, 
1884,  the  motion  to  amend  and  reform  the  judg- 
ment of  the  court  was  overruled.  To  that  nu- 
ing  the  plaintiffs  excepted,  and  took  a  bill  of 
exceptions  embodying  onlv  the  motion  to 
amend  and  reform  the  judgment,  the  order 
overruling  that  motion,  and  the  opinion  of  the 
court  thereon.  The  court,  among  other  things, 
said:  "It  was  competent  for  the  court,  under 
the  issue,  to  find  to  what  extent  the  defendant 
was  guilty,  or  had  held  unlawful  possession  of 
the  premises  described;  and  if,  under  the  evi- 
dence, it  appeared  that  a  fence  had  become  or 
was  the  boundary  of  such  occupation,  it  was 
proper  that  the  fact  should  be  stated  in  the 
finmng  and  judgment  of  the  court  The  find- 
ing and  jud^ent  in  this  instance  are  not  sepa- 
rate and  distinct,  as  perhaps  it  would  have  been 
better  to  have  had  them.    The  meaning,  how- 
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ever,  is  clear.  It  is  as  if  the  entry  read  in  thia 
way:  And  the  court,  havine  heard  the  evidence, 
etc.,  finds  and  orders  ana  adjudprcs  that  the 
plaintiffs  are  entitled  to,  and  shall  have  and  re- 
cover of  the  defendants,  etc." 

The  errors  assigned  upon  the  record  are  that 
the  ludgment  does  not  pursue  the  issue  and 
finding  thereon  rendered  and  entered  of  record 
as  the  law  directs  and  requires,  and  that  th» 
court  erred  in  refusing  to  amend  and  reform 
the  judgment 

Ifr.  Edward  Roby*  for  plaintiffs  in  error: 

The  federal  statutes  on  practice  of  the  circuit 
courts  are  binding  on  the  federal  courts,  and 
cannot  be  disreg^ed. 

Louisiana  Mut,  Ina,  Oo,  v.  Tweed,  74  U.  8.  T 
Wall.  44, 51  (19:  65,  66). 

Lawful  authority  to  act  in  lieu  of  the  jury 
must  be  presumed  when  it  appears  that  the 
iurv  was  waived. 

Grignon  v.  Astor,  48  U.  8.  2  How.  819  (11. 
288);  Tilton  v.  Chfleld,  98  U.  8. 165  (23:858). 

But  if  the  error  appears  on  the  face  of  the 
record,  the  judgment  entered  will  be  reversed. 

Guild  V.  Frontin,  59  U.  8.  18  How.  185  (15: 
290). 

Notwithstanding  there  is  no  submission  in^ 
writing,  this  court  may,  according  to  the  course 
of  the  common  law,  review  the  record  on  writ 
of  error,  and  determine  whether  the  judgment 
pursues  the  finding. 

Band  v.  DuiUn,  112  U.  8.  606-609  (28:886, 
887);  Oampbell  v.  Boyreau,  62  U.  S.  21  How. 
223, 226  (16:96);  Flanders  v.  Ticeed,  76  U.  8.  9- 
Wall.  425  (19:678);  Paine  v.  Central  Vermont 
R  R.  Oo.  118  U.  8.  158  (80:195);  Allen  v.  8t. 
Louis  Bank,  120  U.  8.  80  (80:575);  Alexandria 
Canal  Co,  v.  Bwann,  46  U.  8. 6  How.  88  (12:60), 
TorkdbaR,R  Co. v. Myers, 69 XJ.B.  19 Bow 
246, 252  (15:880, 882). 

A  finding  by  the  court  not  made  at  the  re- 
quest of  either  or  any  of  the  parties  is  not  a. 
special  finding. 

NorthcuU  V.  Buckles,  60  Ind.  577, 579;  Caress 
V.  Foster,  62  Ind.  145, 158, 154. 

Where  the  Circuit  Court  of  the  United  Statea 
adopts  the  process  pointed  out  by  a  state  law, 
there  must  oe  no  essential  variance. 

MeCraeken  v.  Haytoard,  48  U.  8. 2  How.  608 
(11:897). 

The  forms  and  effects  of  findings  and  verdicts 
are  as  prescribed  by  the  local  law. 

Pensaeola  lee  Co.  v.  Perry,  120  U.  8.  818  (80: 
663). 

At  common  law  the  verdict  was  alwaysplain- 
ly  entered,  as  in  Rastell's  Entries,  253;  Coke'a 
Entries,  184-216;  Runnington,  Eject.  232,  233, 
478,479,510;  Co.Litt.227,  a.b;  Aston's  Entries, 
808;  Harris's  Entries,  341,  856;  Mallorv's  En- 
tries, 43,  44;  Lilly's  Entries,  618;  4  Co.  Inst  87. 

Judgment  can  be  given  only  on  what  has 
gone  hetore  in  the  record. 

Co.  Lift.  89,  a;  Cunningham,  Law  Diet  title 
Judgment;  Tonilin,  Law  Diet,  title  Judgment 
and  Beeord, 

Record  is  a  memorial  of  the  proceedings  and 
acts  of  a  court  of  justice. 

Co.  Inst  260,  a;  1  Bl.  Com.  69;  8  Bl.  Com.24. 

What  the  law  requires  to  be  done  and  to  ap- 
pear of  record  can  only  be  done  and  made  to- 
appear  by  the  record  itself,  or  an  exemplifica- 
tion of  the  record. 
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mioU  V.  Peirtol,  26  U.  S.  1  Pet.  340(7:170).    1 

A  verdict  is  simply  the  aDSwer  of  a  jury  to 
the  court  on  the  issues  of  fact  committea  to 
their  examination;  a  judgment  is  the  conclu- 
sion that  flows  from  the  fiiw  and  the  verdict 

Stennett  v.  8eoU,  7  Ark.  281. 

Whether  the  case  is  tried  by  a  jury,  or,  by 
coDsent  of  the  parties,  tne  judge  is  substituted 
for  the  jury,  the  finding  is  a  verdict,  to  be  re- 
corded as  such,  and  to  have  the  same  force  and 
effect  in  either  case;  and  the  record  will  be  ex- 
amined and  tried  in  this  court  according  to  the 
rules  of  the  common  law. 

Upon  records  like  the  one  before  us  these 
rules  have  been  applied,  both  before — Merean- 
tiU  Mut,  Ins.  Co.  v.  Folsom,  86  U.  8. 18  Wall. 
237-254  (21:  827-885>— and  since  the  statutes 
authorizing  exceptions  to  be  saved  to  the  ruling 
of  the  judge  during  the  trial  where  a  jury  Is 
^vaived. 

Oraig  y.  Mimuri,  29  U.  8. 4  Pet.  410  (7:908); 
Weerns  v.  GetrrgeM^*  8. 18  How.  190 (14:108); 
Graham  v.  Bayne,  69  U.  8. 18  How.  60(15:265); 
Guild  V.  Jfhmtin,  Id.  185  (15:290);  Lauinana 
Mut.  Inn.  Co,  V.  Tweed,  74  U.  8.  7  WaU.  44  (19: 
65);  Bassett  v.  U,  8. 76  U.  8. 9  Wall.  88  (19:548); 
Iforris  v.  Jackson,  Id.  125  (19:608);  C(^in  v. 
P/icmix  Ins.  Co.  Id.  461  (19:789);  Coddington  v. 
Richardson,  Tl  U.  8.  10  Wall  516  (19:981); 
Veneres  v.  Campbeli,  78  U.  8. 11  Wall.  198  (20: 
110);  Miller  v.  Brooklyn  L.  Ins.  Co.  79  U.  8. 12 
Wall.  285  (20:898);  Birst  v.  Morris,  81 U.  8. 14 
WaU.  484  (20:722);  Richmond  v.  Smith,  82  U.  8. 
15  Wall  429  (21:200);  Dickinson  v.  Planters 
Bank,^\}.  8.  lOWaOl  250(91:278);  Mercantile 
Mut,  Ins.  Co.  V.  Folsom,  85  U.  8. 18  WaU.  287 
<21 :827);  OhioY.Marcy,  Id.  652  (21:818);  Btynng- 
field  F.  d  M.Ins.  Co.  v.  8ea,^XJ.  8.  21  W^ 
158  (22:511);  ^tna  Ins.  Co.  v.  Boon,  95  U.  8. 
117  (24:395);  Boogher  v.  New  York  L.  Ins.  Co. 
103  U.  8. 90  (26:810);  V.  8.  v.  Harru,  106  U.  8. 
634  (27:292);  Band  v.  DusUn,  112  U.  8. 604  (28: 
635);  Mariinton  v.  Fairbanks.ld.  670  (28:862); 
Allen  Y.  St.  Louis  Bank,  120  U.  8. 80  (30:575). 

The  court  must  enter  a  judgment  on  the  ver- 
dict, or  set  it  aside  and  grant  a  new  triaL 

MitcheU  v.  Geisendorf',  44  Ind.  360. 

Jud^ent  cannot  be  entered  until  the  verdict 
or  decision  upon  the  issue  has  been  pronounced 
find  PGCordfiu^ 

GUbert,  Eject.  92-114;  Runnington,  Eject. 
401;  Adams,  Eject  828;  Tyler,  Eject.  582;  8 
Bl.  Com.  395;  3  Chittv,  Bl.  App.  12. 

The  making  up  of  the  judgment,  and  writing 
the  same  out  upon  the  record,  are  both  acts  of 
the  clerk,  and  never  the  act  of  the  court. 

Gilbert,  Eiect  92;  Vin.  Abr.  title  Amendment 
(I),  16, 22;  Bac.  Abr.  title  Amendment  and  Jeo- 
fails; Mason  v.  Fox,  Cro.  Jac.  682;  Usher  v. 
Dansey,  4  Maule  &  8.  94;  Bees  v.  Morgan,  3  T. 
R  349;  8h(yrtY.  Coffin,^  Burr.  2730:  Bank  of  Ken- 
tucky V.  Wister,  27 U.  8. 2  Pet.  818(7:437);  8.  C. 
1»U.  8.  3  Pet.  431  (7:731);  Woodward  y.  Brown, 
58  U.  8. 18  Pet  1  (10:31);  Stockton  v.  Bishop, 
45  U.  8.  4  How.  155, 168(11:918,928);  Fits  v. 
Doe,  1  Blackl  127;  Smith  v.  Myers,  5  Blackf. 
1228:  McManus  v.  Richardson,  8  Blackf.  100; 
MiUer  v.  Royce,  60  Ind.  189;  State  v.  Cross,  6 
Ind.  887:  Sherman  v.  Nixon.Zl  Ind.  154;  Jenk- 
ins y.  Long,^  Ind.  460;  BaUs  v.  Brown^  57 
Ind.  282;  LMa  v.  Griffith,  Id.  829;  Silner  y. 
Butterfidd,  2  Ind.  24. 

In  courts  of  the  United  8tate8  the  distinction 
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between  cases  at  law  and  in  equity  is  rigidly 
deserved 

Const,  art.3,  §  2;  Amendment  VII.;  Rev. Stat 
|§  753, 648,  914, 861,  862;  U.  8.  v.  WUs-n,  118 
TJ.  8.  86  (30:110);  McConihay  v.  WHght,  121 
U.  8. 201  (30:932);  Basey  v.  Gallagher,  87  U.  8. 
20  Wall.  670  (22:452);  Thompson  v.  Central  Ohio 
R.  R.  Go.  73  U.  8.  6  WaU.  134(18:765);  Bennett 
V.  Buiterworth,  52  U.  8. 11  How.  669  (18:859); 
Northern  Pac  R  R.  Co.  v.  Paine,  119  U.  8. 661 
(30:513). 

A  record  can  only  be  tried  by  itself,  by  bare 
inspectioo. 

Com.  Dig.  title  Rean-d,  B,  E,  F. ;  Co.  Litt 
117  b,  260;  Croswell  v.  Byrnes,  9  Johns.  287; 
Young  v.  Thompson,  14  lU.  380, 381 ;  3  Bl.  Com. 
24;  Waldron  v.  Green,  4  Wend.  409;  Re  Negus, 
10  Wend.  40;  McKnight  v.  Dunlap,  4  Barb.  36. 

Where  mandamus  is  the  proper  remedy,  er- 
ror wiU  not  lie. 

Knickerbocker  Ins.  Co.  v.  Comstock,  83  U.  8. 
16  Wall  258  (21:493). 

This  court  nas  decided  that,  on  this  record, 
the  remedy  is  by  writ  of  error. 

Be  parte  Morgan,  114  U.  8. 174  (29:135). 

There  was  no  averment  of  damages  in  tha 
declaration;  no  issue  on  their  amount. 

Mansur  v.  Streight,  1  West.  Rep.  299,  103 
Ind.  358;  Lamed  Y.  Hudson,  67  N.  Y.  151;  Har- 
rison V.  Nixon,  34  U.  8.  9  Pet  503(9:308);  Gra- 
ham Y.  Bayne,69  U.  8.  18  How.  61,  62  (15: 
266). 

The  claim  for  mesne  profits,  and  for  damages 
for  withholding  possession,  are  separate  and 
distinct  causes  of  action  which  must  be  pleaded 
if  any  recovery  therefor  is^desired. 

Lamed  v.  Jaudson,  and  Mansur  y,  Streight, 
9upra. 

The  insertion,  in  the  judgment,  of  the  words 

as  indicated  by  a  fence  constructed,"  etc.* 
was  improper. 

AppUgate  v.  Doe,  2  Ind.  169,  170:  Voltz  y. 
Newbert,  17  Ind.  190, 191;  Doe  v.  E[all,  2  Ind. 
24;  Farrow  v.  Farrow,  2  J.  J.  Marsh.  888;  Simp- 
son V.  Shannon,  5  Litt.  324;  Doe  v.  Wilson,  2 
Starkie,  477:  CoUingham  v.  King,  1  Burr.  623; 
Connor  v.  West,  6  Burr.  2672. 

In  this  case  the  judgment  only  requires  to  be 
amended,  according  to  certain  and  long  estab- 
lished principles. 

Woodward  v.  Brown,  Z^TJ.  8. 18 Pet  1, 2 (10: 
81);  Bank  of  Kentucky  Y.  Ashley,  27  U.  8.  2  Pot 
827  (7:440):  Miller  v.  Royce,  60  Ind.  189;  State 
Y.  Cross,  6  Ind.  887;  Sherman  v.  Nixon,  37  Ind. 
154;  3  Bl.  Com.  407-410;  Smith  v.  Fuller,  2 
8trange,  786;  Flindell  v.  Fairman,  11  Price, 
410,  411. 

The  court  had  nothing  to  do  with  the  loca- 
tion of  the  bouudary. 

Tongue  v.  Nutwell,  17  Md.  228,  229;  Farrow 
V.  Farrow,  2  J.  J.  Marsh.  388;  Games  v.  Stiles, 
39  U.  8. 14  Pet  833  (10:481). 

The  verdict  must  respond  to  the  issue  joined, 
between  the  parties  to  the  action. 

Patterson  v.  U.  8.  15  U.  S.  2  Wheat  221  (4: 
224);  Garland  v.  Davis,  45  U.  8.  4  How.  131 
(11:907);  MiddUton  v.  Quigley,  12  N.  J.  L.  352; 
Holmes  v.  Wood,  6  Mass.  1;  Kilboum  v.  Water- 
ous,  Kirby  (Conn.),  424;  Fenunck  v.  Logan,  1 
Mo.  401;  Moody  v.  Keener,  7  Port.  (Ak.)  218; 
Sawyer  v.  FitU,  4  8tew.  &  P.  365;  Vines  v. 
Brownriof,  2  Dev.  L.  637. 

A  verofct  which  is  recorded  for  part  of  the 
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land  sued  for,  and  which  says  nothing  as  to  the 
rest,  is  void.    Twice  adjudged. 

Co.Litt.  227,  a;WUeY,Hine,  1  Greene  (Iowa), 
d2;  Auncelmev,  Auneelme,  Cro.  Jac  81;  Com. 
Dig.  UUe  Pleader  (8)  19;  Miller  ▼.  Trets,  1 
Ld.  Ravm.  824;  iiec  v.  Bdyee,  2  Ld.  Raym. 
1518;  Wood  v.  MeOuire,  17  Ga.  861;  Pattereon  v. 
U,  8. 15  U.  S.  2  Wheat.  225  (4:225);  Prentice  v. 
Zane,  49  U.  S.  8  How.  484  (12:1166);  Graham 
T.  Bayne,  59  U.  8.  18  How.  60  (15:265);  Ex 
parte  French,  91  U.  8.  428  (28:249);  Fort  8eoU 
T.  Eickman,  112  U.  8. 150, 165  (28:  686,  641); 
Oratee  ▼.  Morley,  8  Lev.  55. 

A  general  yeraict  for  the  plaintiff  entitles 
him  tojudgment  for  the  entire  premises. 

Ifc£ie  V.  Wilson,  87  N.  C.  800:  BurlOe  v. 
Ingham  Circuit  Judge,  42  Mich.  518;  Chapman 
T.  Holding,  60  Ala.  522;  Farrow  v.  Farrow,  2 
J.  J.  Marsh.  888;  Buckley  y.  Cunningham,  4 
Bibh,  285;  Bamner  y.  Eddins,  8  8tew.  (Ala.) 
192,  197;  Kerehner  v.  Kershner,  86  Md.  835, 
886;  Betz  Y.  MuUin,  62  Ala.  865;  Cannon  v. 
Datiee,  88  Ark.  56. 

Indiana  reports  are  full  of  such  amendments 
nunc  pro  tune, 

Jerudne  v.  Long,  28  Ind.  460;  Balee  v.  Brown, 
57  Ind.  282;  IxUta  v.  Griffith,  Id.  329;  JBur^w 
▼.  J5Zatr,  12  Ind.  871;  Bilner  v.  Butterfield,  2 
Ind.  24;  /tte  y.  Doe,  1  Blackf.  127;  5mt<^  v. 
Myere,  5  Blackf.  228;  McManue  v.  Bichardton, 
S  Blackf.  100. 

Mesirs.  A.  C,  Harris  and  Wm«  H.  CaUdns 
for  defendant  in  error: 

A  judgment  will  not  be  reversed  because  of 
the  use  of  untechnical  or  improper  words. 

Lyles  V.  McClure,  1  Bail.  L.  (S.  C.)7;  Mink- 
hart  V.  Hankler,  19  111.  47;  Preem.  Judg.  1st 
ed.  §§  47,  50,  51. 

A  new  trial  of  right  being  a  statutory  rem- 
edy, the  right  granted  is  no  broader  tiian  the 
statute. 

Butler  University  v.  Canard,  94  Ind.  858. 

Under  the  general  issue  it  was  not  necessary 
to  prove  the  defendant's  possession.  The  an- 
awer  admitted  this. 

Carver  v.  Carver,  97  Ind.  519. 

It  is  too  late  to  attack  the  judgment  now. 

BueU  V.  Shuman,  28  Ind.  &4;  Rardin  v. 
WalpoU,  88  Ind.  146.  150;  Smith  v.  Dodds,  85 
Ind.  452;  Leary  v.  State,  89  Ind.  860;  Brick  v. 
SeoU,  47  Ind.  299,  800. 

The  motion  to  correct  the  judgment  was 
clearly  an  afterthought  and  is  unsupported  by 
any  practice. 

Lake  Brie  d  W.  B.  Co,  v.  Acres,  7  West.  Rep. 
88,  108  Ind.  548;  Henry  v  Stevens,  Id.  281  (6 
West  Rep.  577;  First  Nat.  Bank  v.  Boot,  5  West. 
Bep.  286,  107  Ind,  224,  228;  Louiscille,  N.  A, 
di  U,  B.  Co,  V.  Schmidt,  8  West.  Rep.  648,  106 
Ind.  73;  Leeds  y.  Bichmond,  102  Ind.  872;  Hold- 
erman  v.  MiUer,  Id.  856:  Overv,  Schiffling,  Id. 
191;  Breptmermnn  v.  Jennings,  101  Jtod.  258; 
Logansport  v.  UJtl,  99  Ind.  531 ;  Cottrdl  v.  jEtna 
L.  Ins.  Co,  97 Ind.  U\;Westem  Union  Tel.  Co. 
T.  Reed,  96 Ind.  195;  MescaU  v.  Tully,  91  Ind.  96. 

Twenty  years  a  bar. 

Bowen  v.  Preston,  48  Ind.  367;  Vanduyn  v. 
Hepner,  45  Ind.  596;  Wright  v.  Tidien&r,  2 
West  Rep.  209,  104  Ind.  185;  State  v.  iVto- 
mmih  Sav.  Bank,  4  West  Rep.  536,  106  Ind. 
486. 

The  plaintiff  suing  for  the  possession  of  real 
estate  may  recover  for  any  part  of  it  or  interest 
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therein,  whether  a  divided  or  undivided  in- 
terest 

Carver  v.  Carver,  97  Ind.  497-605;  Steeple  v. 
Downing,  60  Ind.  478-508;  POrker  v.  SmaU,  58 
Ind.  849;  ClemenU  v.  Bobinson,  54  Ind.  599. 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court: 

More  than  a  year  elapsed  after  the  refusal  of 
the  court  to  erant  a  new  trial  before  the  motion 
to  amend  ana  reform  the  judgment  was  made. 
If  the  court  had  authority  to  entertain  that  mo- 
tion after  the  expiration  of  the  term  at  which 
the  judCTient  was  entered,  it  was  properly  de- 
nied. By  the  local  statute  applicable  to  the 
case  the  plaintiffs  were  entitled  to  recover 
against  the  defendants,  or  either  of  them,  the 
whole  of  the  premises  in  controversy,  or  any 
part  thereof,  or  any  interest  therein,  according 
to  the  rights  of  the  parties.  Rev.  8tat  Ind. 
1881,  §  1060;  Rev.  Stat.  U.  8.  §  914.  The 
plaintiffs  contend  that  there  was,  in  effect,  a 
general  finding  for  them,  as  to  all  the  land  in 
dispute,  and  that  the  judgment  should  have 
been  in  their  favor  for  the  whole  of  the  prem- 
ises described  in  the  complaint.  But  the  rec< 
ord,  fairly  interpreted,  does  not  show  any  such 
finding.  The  order  of  January  20,  1883,  em- 
braces both  a  finding  and  a  judgment.  But 
they  are  not,  for  that  reason,  nullities.  O^BeiUy 
v.  Cdm^U,  116  U.  8.  418, 420  [29:6691.  That 
order  plainly  indicates  a  general  finding  for 
the  plaintiffs  onl^  as  to  a  part  of  the  land  in 
controversy;  that  is,  as  to  the  part  described  in 
the  order.  The  judgment  is  for  the  recovery 
only  of  the  possession  of  the  premises  so  de- 
scribed. Such  a  judgment  was  proper  if  the 
plaintiffs  failed  to  show  title  to  tne  remaining 
part  of  the  premises  in  dispute.  As  there  was 
no  special  finding  of  facts  bearing  upon  the 
question  of  title,  we  must  assume  that  the  evi- 
aence  authorized  the  finding  as  to  the  par- 
ticular premises  awarded  to  the  plaintiffs.  They 
cannot  complain  that  judgment  was  not  ren- 
dered in  their  favor  for  the  part  not  shown  to 
belong  to  them. 

It  was  said  ^in  argument  that  the  jud^ent 
was  for  land  not  enobraced  in  the  description 
given  in  the  complaint;  that  the  plaintiffs  sot 
a  judgment  for  umd  not  sued  for.  But  tnis 
cannot  be  made  to  distinctly  appear  from  a 
comparison  of  the  description  in  the  complaint, 
with  the  description  in  the  judgment,  of  the 
premises  recovered. 

If  the  description  In  the  judgment,  of  the 
land  recovered,  was  not  sufficiently  full  or  ac- 
curate, it  was  in  the  power  of  the  plaintiffs,  at 
the  time  the  finding  was  made,  or  during  the 
same  term,  to  procure  such  a  reformation  of 
the  judgment  as  would  have  been  proper.  In- 
stead of  pursuing  that  course,  they  preferred 
to  claim — contrary  to  what,  it  seems  to  us,  was 
the  manifest  purpose  of  the  court^ — that  there 
was  a  general  finding,  without  qualification,  in 
their  t^half,  which  should  have  been  followed 
by  a  judgment  for  the  whole  land.  As,  how- 
ever, the  finding  was,  in  fact  and  legal  effect, 
for  only  a  pact  of  the  premises  in  dispute,  and 
as  we  are  bound  to  assume,  from  the  record, 
that  that  part  is  embraced  in  the  description 
given  in  the  complaint,  the  judgment  must  beetf* 
firmed.    It  is  so  ordered. 
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[59]         SAKAH  0.  R0BARD8,  PQT.  in  Err., 

ALFRED  W.LAMB. 

(See  &  a  Beporter*!  ed.  66-es.) 

2Rs90uri  9taiut&— special  administrator—noUce 
of  detUemerU-^eanMtutionality  qfikUute, 

L  The  statute  of  Hlssouri  which  authorizes  a 
fpeoial  administrator,  who  has  charge  of  the  estate 
<d  a  testator  pending  a  contest  as  to  the  Talidity  of 
his  will,  to  have  a  final  settlement  of  his  accounts 
without  ffivlng  notice  to  distributees,  which  settle- 
ment in  the  absence  of  fraud  is  deemed  conclusive 
as  against  such  distributees,  is  not  ropuniant  to  the 
clause  of  the  Constitution  of  the  United  States  for- 
bidding a  State  to  deprive  any  person  of  his  prop- 
erty without  due  process  of  law. 

8.  In  matters  involved  in  the  accounts  of  such 
special  administrator,  the  executor  or  administra- 
tor with  the  will  annexed  represents  all  claiming 
under  the  wiU,  and  can  exunine  sueh  accounts, 
and,  if  not  satisfactory,  contest  their  oorrectness. 

8.  When  a  special  aaministrator  ceases  to  act  as 
such,  he  must  account,  for  the  property  and  estate 
in  his  hands,  to  the  executor  or  administrator  with 
the  will  annexed,  who  acts  for  all  interested  in  the 
distribution  of  the  estate. 

L  As.  therefore,  the  regular  representative  of  the 
estate  has  an  opportunity  to  contest  the  flbal 
settlement  of  the  special  administrator,  it  cannot 
be  said  that  the  absence  of  notice  to  the  distribu- 
tees amounts  to  a  deprivation  of  their  rights  of 
property  without  due  process  of  law. 

[No.  1088.] 
Submitted  March  SO,  1888     Decided  April  16, 

1888. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri,  to  review  a  judgment  of  that 
court  affirming  the  judgment  of  the  Court  of 
Common  Pleas  of  Uiat  State  in  favor  of  defend- 
ant, on  demurrer,  in  an  action  to  set  aside  a  final 
Bettlement  of  an  administrator  pendente  lite. 

Moti<m  to  dismiss  for  want  of  jurisdiction. 
Jiidgfnent  affirmed. 

Reported  below,  4  West  Rep.  689, 80  Mo. 
808. 

Statement  by  Mr,  Justice  Harljui^ 
By  the  statutes  of  Missouri  relating  to  the 
granting  of  letters  testamentary  and  or  admin- 
utration,  it  is  provided:  "  If  4he  validity  of  a 
will  be  contested,  or  the  executor  be  a  minor  or 
absent  from  the  State,  letters  of  administration 
shall  be  granted,  during  the  time  of  such  con- 
test, minority  or  absence,  to  some  other  per- 
son [other  or  different  from  the  one  charged 
with  the  execution  of  the  will.  Lamb  v.  BSm, 
56  Mo.  4821,  who  shall  take  charge  of  the  prop- 
erty and  aaminister  the  same  according  to  law, 
under  the  direction  of  the  court,  and  account 
for  and  pay  and  deliver  all  the  money  and  prop- 
erty of  the  estate  to  the  executor  or  regular  ad- 
ministrator, when  qualified  to  act."  Qeu.  Stat. 
Mo.  chap.  120,  g  18;  Rev.  Stat.  Mo.  chap.  1, 
art.  1,  §  14. 

The  present  suit  was  brought  in  behalf  of 
distributees  to  falsify  a  final  settlement,  made 
in  one  of  the  probate  courts  of  Missouri,  of  the 
accounts  of  a  special  administrator,  who  was 
appointed,  imder  the  authority  of  the  above 
statute,  to  take  charge  of  and  administer  the 
property  of  a  testator  pending  a  contest  as  to 
the  validity  of  his  will.  The  plaintiff  claims 
that  at  that  settlement  the  distributees  were  not 
represented,  and  did  not  liave  actual  or  con- 
structive notice  thereof.  After  the  contest 
•8  to  the  will  ended,  the  probate  court  passed 

«0 


an  order  as  to  the  balance  in  the  hands  of  the 

rial  administrator,  directing  him  to  turn 
same  over  to  the  executors  of  the  estate, 
and  providing  for  the  discharge  of  himself  and 
sureties,  upon  his  filing  in  that  court  the  receipt 
of  the  executors  for  such  balance.  The  execu- 
tors having  their  receipt  for  all  the  property 
held  by  him,  as  shown  by  his  final  settlement, 
and  the  same  having  be^  filed,  an  order  was 
passed  by  the  probate  court  for  the  final  dis- 
charge of  the  special  administrator. 

The  Supreme  Court  of  Missouri  held,  in  the 
present  case,  that  while  the  laws  of  that  State 
(Gen.Stat.chap.124,  i^^  16-19;  Rev.  Stat.  1879, 
§§  288-241)  required  notice  by  publication  of 
the  final  settlement  of  executors  and  adminis- 
trators, notice  was  not  required  in  respect  to 
settlements  of  special  administrators  in  whose 
hands  the  property  of  a  testator  is  placed  pend- 
ing a  contest  as  to  the  validity  of  his  will.  Its 
language  was: 

"As  was  said  in  Lamb  y,  Eekn,  66  Mo.  488, 
such  special  administrators  occupy  more  nearly 
the  position  of  a  receiver,  who  acts  under  ttie 
direction  of  the  court,  than  they  do  the  position 
of  a  general  administrator.  The  special  ad- 
ministrator is  appointed  for  temporary  pur- 
poses only  (Hatokinsy.  Gunningham.Ql  Mo.415); 
and  when  the  contest  as  to  the  will  is  over,  and 
Uie  nomiuated  executor  qualifies,  his  functions 
are  at  an  end,  and  he  must  settle  his  accounts, 
and  turn  over  the  propert3r  in  his  hands  to  the 
regular  executor  or  administrator.  This  ac- 
counting is  his  final  accounting,  it  is  true;  but 
it  is  not  a  final  settlement  of  the  estate,  contem- 
plated when  notice  is  required  to  be  given. 
There  is  no  need  of  any  notice,  for  there  is  then 
a  regular  representative  of  the  estate  with  whom 
the  settlement  is  made  under  the  direction  of  the 
probate  court.  The  statute  which  provides  for 
notice  on  final  settlements,  therefore,  has  no  ap- 
plication to  settlements  made  by  an  adminis> 
trator  pendente  lite,  and  notice  is  not  required. 

"  As  to  section  47,  chapter  120,  which  pro- 
vides  that  if  any  administrator  die,  resign,  or 
his  letters  be  revoked,  he  or  his  legal  represent- 
atives shall  account  to  the  successor,  etc.,  it  is 
sufficient  to  say  the  section  has  no  application 
to  this  case,  for  here  the  special  administrator 
neither  resigned  nor  were  his  letters  revoked, 
but  his  powers  ceased  by  operation  of  law  and 
the  express  terms  of  the  appointments  We  do 
not  intimate  that  in  these  cases  notice  of  the 
settlement  must  be  gi^en^  though,when  an  ad- 
ministrator desires  to  resign,  notice  of  his  inten- 
tion to  make  application  to  that  end  must  be 
given. 

''  It  follows  that  the  judgment  of  the  pro- 
bate court  discharging  the  special  administrator 
is  final  and  condusive,even  as  against  the  plain- 
tiff, for  there  is  no  saving  clause  as  to  minora 
or  married  women.  The  petition  does  not  seek 
relief  on  the  ground  of  fraud."  BoBarde  v. 
Lamb  [4  West.  Rep.  689],  89  Mo.  808. 

Mr.  Qeorge  G.  Vest*  for  defendant  in 
error,  in  support  of  motion  to  dismiss  for  want 
of  jurisdiction: 

No  federal  question  was  presented  to  and  de- 
cided by  the  Supreme  Court  of  Missouri.  No 
such  question  was  necessary  to  the  decision  and 
judgment  made,  and  none  such  was  passed 
upon  by  that  court;   hence  this  court  has  no 
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jurisdiction  to  review  the  Judgment  of  the  Su- 
preme Court  of  Missouri. 

Detroit  City  B.  Co,  ▼.  Onthard,  114  U.  8. 
138  (29:118);  Choutaiu  v.  Qibson,  111  U.  S.  200 
<28:400);  Mxirdock  v.  Memphis,  87  U.  8.  20  WalL 
COO  (22:429);  Brown  v.  Colorado,  106  U.  8.  97 
<27:138);  McAfanus  v.  (ySuUivan,  91  U.  S.  578 
<28:d90);  Brawn  v.  AtweU,  92  U.  8.  829  (23:512); 
Bimmerman  v.  Nebraska,  116  U.  8.  54  (29:535). 

The  opinion  of  the  court  in  the  record  herein 
chows  that  its  judgment  was  based  upon  stat- 
ute law  of  the  State,  against  which  no  constitu- 
tional objection  was  raised  hj  the  plaintifiF,  and 
therefore  the  judgment  was  not  against  any 
constitutional  right  presented  to  the  court. 

Adams  County  y.  Burlington  dt  M,  B,  B.  B, 
Co.  112  U.  8.126, 127  (28: 679,  680):  Chapman  v. 
Cre^ne,  128  U.  8.  540  {ante,  285);  Brooks  y.  Mis- 
souri, 124  U.  8.  894  UinU,  454). 

It  is  not  contended  that  the  state  law  so  con- 
«traed  is  in  violation  of  the  (Ilonstitution  of  the 
United  States. 

New  York  L,  Ins,  Co,  v.  Bendren,  92  U.  8. 
286  (23:709);  Bugger  v.  Bocock,  104  U.  8.  596 
(26:846);  Ban  Francisco  v.  Scott,  111  U.  8.  769 
(28:593):  Orame  v.  Virginia  MuU  Assur.  Soc, 
112  U.  8.  274  (28.-716);  Citisentt  Bank  v.  Board 
of  Liquidation,  98  U.  8.  140  (25:114). 

But  if  the  court  should  determine  that  a  fed- 
eral question  is  involved,  under  the  rule  in  Mur- 
dock  V.  Memphis,  supra,  the  judgment  should 
be  affirmed. 

Mr,  James  Carrt  for  plaintiff  in  error,  in 
opposition: 

There  is  a  federal  question  presented  by  the 
record,  and  this  court  has  jurisdiction,  under 
section  709  of  the  Revised  Statutes,  to  decide 
said  question. 

There  was  no  privity  between  the  plaintiff 
as  residuary  legatee  and  devisee  under  the  will 
of  John  B.  Heun,  and  the  defendant  as  admin- 
istrator pendente  lite;  nor  between  the  plaintiff 
as  such  lee;atee  and  devisee,  and  the  executors 
of  said  will.  Hence  the  plaint  iff  was  not  bound 
by  the  defendant's  ex  parte  settlement,in  the  ab- 
sence of  a  legal  notice,  actual  or  constructive. 

Bigelow,  Estop.  4th  ed.  189;  Bobertson  v. 
Wright,\l  Gratt.584;  Hopkins  v.  MeCann,  19  111. 
118;  Bussell  v.  Place,  94  U.  8. 606  (24:  214);  Ed- 
monds V.  Crenshaw,  89  U.  8. 14  Pet.  166 aO:  402); 
Payne  v.  Hook,  74  U.  8.  7  Wall.  425  (19:260); 
Deneale  v.  Btump,  88  U.  8.  8  Pet.  528  (8:1088); 
Stone  V.  Wood,  16  El.  177;  Qamett  v.  Macon, 
t  Call,  808. 

Notice,  actual  or  constructive,  must  be  given 
in  every  action  or  proceeding  in  personam,  in 
order  that  the  court  may  acquire  jurisdiction 
over  the  party,  and  thus  make  its  judgment 
binding  and  conclusive. 

Wtbeterv,  Beid,  62  U.S.  11  How.  487  (18: 761); 
Walden  v.  Craig,9&  U.  8. 14  Pet.  154  (10:  897); 
HoUingsworth  v.  Barbour,  29  U.  8.  4  Pet.  475 
<7:926);  TJiateher  v.  PoweU,  19  U.  8.  6  Wheat. 
119  (5:221). 

Even  in  a  proceedhig  in  rem  no  judgment 
or  decree  if  binding  -vnthout  notice. 

Tlu  Mary,  18  U.  8.  9  Cranch,  126  (8:  678). 

The  validity  of  the  statute  in  regard  to  the 
duties  of  an  administrator  pendente  lite  has 
been  drawn  in  question  in  this  case,  on  the 
gnmnd  that  it  has  not  provided  for  his  giv- 
mg  notice  of  his  final  settlement,  and  for  Siat 
reason  it  is  repugnant  to  the  first  section  of 
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the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States. 

Des  Moines  Nav.  4k  B,B  Co,  v.  Iowa  Home- 
stead Co,  128  U.  8.  552  (ante,  202). 

It  is  admitted  that  if  the  plaintiff  had  been 
notified,  she  would  be  estopped  from  after- 
wards controverting  the  legality  of  said  com- 
missions. 

Hagar  v.  Beclamation  Diet.  Ill  U.  S.  701 
(28:569);  Chicago  L,  Ins,  Co.  v.  Needles,  113  U. 
8.  574;  (28:1084);  Kennard  v.  Louisiana,  92 
U.  8.  4S0  (23:478);  Fester  v.  Kansas,  112  U. 
8.  201  (28:629). 

When  a  party  has  a  ri^ht  secured  by  fed- 
eral law,  his  right  cannot  be  denied  by  silcnco 
or  evasion. 

Chapman  v.  Crane,  128  U.  8.  540  {ante, 
285). 

The  federal  question  lies  in  front  of  this 
case,  and  it  must  be  decided  before  the  equity 
in  this  case  can  be  reached. 

Chapman  v.  Crane,  supra. 

It  is  one  of  the  highest  duties  of  this  court  to 
see  that  the  constitutional  right  of  the  plaintiff 
to  due  process  of  law  in  protecting  her  property 
is  Drescrved. 

Hale  V.  Finch,  104  U.  8.  261  (26:732);  Broo/i- 
WnCdN,  B,  B,  Co,  v.  National  Bank  of  the 
Bepymc,  102  U.  S.  14  (26:61). 

The  defendant  not  having  given  any  notice 
of  his  final  settlement,  it  is  subject  to  correction 
if  illegal  or  erroneous. 

Picot  V.  BiddU,  85  Mo.  29;  SheeU  v.  Kirtley, 
62  Mo.  417;  StaU  v.  Boeper,  82  Mo.  57;  North 
V.  Priest,  81  Mo.  561;  Baker  v.  Bunkle,  41  Mo. 
891. 

The  allowance  of  the  illegal  commissions 
charged  in  the  plaintiff's  bill  is  a  constructive 
fraud. 

Oldham  v.  TriffMe,  15  Mo.  225;  Clark  v. 
Henry,  9  Mo.  889;  Clyee  v.  Anderson,  49  Mo. 
87;  Smiley  v.  SmOey,  80  Mo.  44. 

An  administrator  is  a  trustee. 

HouU  V.  S/iepherd,  79  Mo.  141;  Merritt  w. 
Merritt,  62  Mo.  150. 

The  federal  question  stands  in  front  of  the 
equity  question  and  completely  bars  the  en- 
trance to  it. 

Murdock  v.  Memphis,  87  U.  8.  20  Wall.  690 
(22:  429);  BaUimore  db  0,  BBCo.y,  Mary- 
land, Id.  648  (22:  446). 

The  defendant  was  only  entitled  to  five  per 
cent  commission. 

Hawkins  v.  Cunningham,  67  Mo.  415. 

The  following  cases  show  what  constitutes 
due  process  of  law,  and  what^oes  not. 

Hagar  v.  Reclamation  Diet,  111  U.  8.  701 
(28:569);  Davidson  v.  New  Orleans,  96  U.  a  97 
(24:616);  Foster  v.  Kansas,  112  U.  8.  201  (28: 
629);  Kennard  v.  Louisiana,  92  U.  8.  480  (28: 
478);  Slaughter  House  Cases,  88  U.  8. 16  Wall. 
86  (21:894);  P^noyer  v.  Neff,  95  U.  8. 714  (24: 
565);  Boewell  v.  OtU,  50  U.  S.  9  How.  836  (18: 
164);  Wa>ster  v.  BHd,  52  U.  8. 11  How.  487 
(18:761);  Nations  v.  Johnson,  65  U.  S.  24  How. 
195  (16:628);  Murray  v.  HoboJcen  L.  A  L  Co.  59 
U.  8.  18  How.  272  (16:872). 

Under  the  system  of  code  pleading  in  Mis- 
souri there  is  but  one  form  of  action;  that  is, 
by  petition. 

Gton.  Stat.  Mo.  chap.  165,  p.  658,  §  8;  chap. 
161,  p.  651.  §  1;  Tyler  v.  Magwire,  84  U.  8.  17 
Wall.  285-288;  (21:584.  585);  ifm*  v.  Simmons, 

61 


61-58 


Supreme  Court  of  the  United  States. 


Oct.  Tebm^ 


[62] 


£51] 


82  Mo.  269;  Pier  v.  Eeinriehoffen,  52  Mo.  833; 
State  V.  Carroll,  68  Mo.  156. 

The  petition  in  this  case  complies  fully  with 
the  requirements  of  the  Code  of  Missouri  in 
setting  out  the  facts  constituting  a  cause  of  ac- 
tion. 

Bliss.  Code  PL  2d  ed.  821;  Hess  v.  Tour^,  59 
Ind.  879;  Smith  v.  SiTM,  77  Mo.  269;  Sharkey 
V.  McDermott,  8  West  Rep.  787,  91  Mo.  647; 
Bmiley  v.  Smiley,  80  Mo.  44. 

Mr.  Jttstice  Harlan  delivered  the  opinion 
of  the  court: 

The  only  question,  among  those  presented, 
of  which  this  court  can  take  cognizance,  is 
whether  the  statute  of  Missouri  which  author- 
izes a  special  administrator,  having  charge  of 
the  estate  of  a  testator  pending  a  contest  as  to 
the  validity  of  his  will,  to  have  a  final  settle- 
ment of  his  accounts  without  giving  notice  to 
distributees, — and  which  settlement,  in  the  ab- 
sence of  fraud,  is  deemed  conclusive  as  against 
such  distributees, — is  repugnant  to  the  clause  of 
the  Constitution  of  the  United  States  forbidding 
a  State  to  deprive  any  person  of  his  property 
without  due  process  of  law.  We  have  no  dif- 
ficulty in  answering  this  question  in  the  nega- 
tive. Without  stating  ah  the  grounds  upon 
which  this  conclusion  might  be  rested,  it  is 
sufficient  to  say  that,  in  matters  involved  in  the 
accounts  of  such  special  administrator,  the  ex- 
ecutor or  administrator  with  the  will  annexed 
represents  all  claiming  under  the.wilL  The 
regular  representative  of  the  estate,  before  pass- 
ing his  receipt  to  the  special  administrator,  has 
an  opportunity  to  examine  this  settlement,  and, 
if  it  is  not  satisfactory,  to  contest  its  correctness 
by  some  appropriate  proceeding.  When  an  ex- 
ecutor or  auministrator  with  the  wUl  annexed 
proposes  to  make  a  final  settlement  of  his  own 
accounts,  he  is  required  to  give  notice  to  cred- 
itors and  distributees;  for  there  are  no  other  rep- 
resentatives of  the  estate.  But  when  a  special 
administrator  ceases  to  act  as  sudi, — that  is, 
when  his  functions  cease  by  operation  of  law, — 
he  must  account  for  the  property  and  estate  in 
his  hands  to  the  executor  or  administrator  with 
the  will  annexed,  who,  in  receiving  what  had 
been  temporarily  in  the  charge  of  the  former, 
acts  for  all  interested  in  the  distribution  of  the 
estate.  As,  therefore,  the  regular  representa- 
tive of  the  e  ''te  has  an  opportunity  to  contest 
the  final  settlement  of  the  special  administrator 
before  giving  him  an  acquittance,  it  cannot  be 
said  that  the  absence  of  notice  to  the  distributees 
of  such  settlement  amounts  to  a  deprivation  of 
their  rights  of  property  without  due  process  of 
law. 

The  judgment  w  affirmed. 


UNITED  STATES,  Appt, 

V, 

WILLIAM  G.WELD  et  al.,  Surviving  Part- 
ners of  William  F.  Weld  and  Company. 

(See  8.  C.  Reporter's  ed.  61-68.) 

Jurisdiction  cf  court  ofdaime — suit  dependent 
on  treaty — section  1069,  Rev,  Stat, — expenses 
of  Geneva  Arbitration, 

1.  A  suit  aerainst  the  TJnited  States  to  recover  an 
tmsatisfled  part  of  a  Jud^rment,  rendered  in  favor  of 
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Slaintiffs  in  the  Court  of  Oommlasloners  of  Alabama 
laJms,  which  had  been  flleffally  withheld  from 
them  by  the  Secretary  of  the  Tr^ury  of  the  Unl^ 
ted  States  and  the  accounting  officers  of  that  De- 
partment, Is  not  a  case  growing  out  of  and  depend* 
ent  upon  the  Treaty  of  Washington  between  the 
United  States  and  Great  Britain:  and  the  court  of 
claims  is  not  prohibited  from  taking  jurisdictloA 
of  It. 

2.  The  claimants  do  not  seek  to  recover  upon 
any  obligation  created  by  that  Treaty  but  upon  the 
speoiflc  appropriation  made  In  the  Act  of  June  ^ 
1886.  The  claim,  therefore,  is  founded  upon  a  law 
of  Congress,  within  the  meaning  of  section  1050, 
Revised  Statutes,  and  is  one  of  which  the  court  ox 
claims  has  Jurisdiction. 

8.  The  dependency  of  the  claim  upon  the  Trcoty  is 
too  remote  to  come  within  the  section  of  the  statute, 
which  contemplates  a  direct  connection  between 
the  Treaty  ana  the  claim,  in  order  to  exclude  the 
latter  from  the  jurisdiction  of  the  court  of  claims. 

4.  The  accounting  officers  of  the  Treasury  De- 
partment were  in  error  in  charging  to  and  deduct- 
ing from  the  fund  the  expenses  of  the  Tribunal  of 
Arbitration  at  Geneva.  The  payment  of  those  ex- 
penses had  already  been  proviaed  for  by  the  Act 
of  December  2t,  1871,  and  were  not  chargeable  to 
this  fund. 

[No.   1366.] 
Submitted  March  20,  1888.    Bedded  April  16, 

1888, 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  in  favor  of  claimants  in  a  suit  tore- 
cover  an  unsatisfied  part  of  a  judgment  ren- 
dered in  the  Court  of  Commissioners  of  Ala- 
bama Claims,  that  had  been  improperly  with- 
held from  claimants  by  the  Treasury  Depart- 
ment.   Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

Messrs,  A.  H.  Garland*  Atty-Oen.,  and 
Robert  A.  Howard,  Asst.  Atty-Oen,,  for 
appellant: 

This  claim  is  excluded  from  the  jurisdiction 
of  the  court  of  claims  by  section  1066,  Revised 
Statutes,  because  it  is  a  claim  growing  out  of 
and  dependent  upon  treaty  stipulations. 

Meade  v.  U,  S,  76  U.  8.  9  WaU.  691(19:687); 
Great  Western  Ins.  Go.  v.  U.  Si  112  U.  8.  193. 
197  (28:  687,  688);  AUing  v.  U.  S.  114  U.  8. 
562  (29:  272). 

*   Section  1066,  Revised   Statutes,  is  not  re- 
pealed by  the  Act  of  March  8,  1887. 

Henderson's  Tobacco,  78  U.  8.  11  Wall.  652, 
657  (20:  236.  237);  Damess  v.  Fairbaim,  44  U. 
8.  3  How.  636.  646  (11:  760.  765);  Jackson  v. 
StaU,  12  Ga.  1;  Peojie  v.  DuHck,  20  Cal.  94; 
Gommomcealth  v.  Carpenter,  100  Mass.  204; 
Disiilled  Spirits,  78  U.  8.  11  Wall.  856  (20: 
167);  U.  S.  V.  Freeman,  44  U.  S.  3  How.  556 
(11:  724);  Townsend  v.  UtUe,  109  U.  8.  504, 
512  (27:  1012,  1015). 

The  Government  cannot  be  sued  without  its 
consent  in  courts  of  its  own  creation. 

V.  S.  V.  Clarke,  33  U.  8.  8  Pet.  436,  444  (8: 
1001.  1004);  Gary  v.  Curtis,  44  U.  8.  3  How. 
286.  245  (11:  576,  581);  Beers  v.  Arkansas,  61 
U.  8.  20  How.  527  (16:  991);  U.  8,  v.  Lee,  10« 
U.  8.  196  (27: 171). 

Messrs,  Sanmel  Shellabarn^ert  and  Jere- 
miah M.  Wilson,  for  appellees: 

Section  1066,  Revised  Statutes,  is  superseded 
and  repealed. 

Wakefield  v.  Phelps,  37  N.  H.  296;  Farr  v. 
Brackett,  30  Vt.  344;  Giddings  v.  Cox,  81  Vt 
607  State  v.  Conkling,  19  Cal.  501;  U.  S,  v. 
Claflin,  97  U.  8.  651  (24:  1084);  Nbrris  v. 
Crocker,  54  U.  S.  13  How.  429  (14:  210);  Kifig 
V.  CorneU,  106  U.  8.  396  (27:  60). 

Legal  signification  of  the  words,  "grov^ing 
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oat  of,  or  dependent  on,  any  treaty  stipula- 
tion.- 

DaiwM  T.  (T:  A  15  Ot  CI.  64;  Ex  parte 
Aiocha,  84  U.  8. 17  Wall.  488  (21:  096);  AUing 
▼.  U.  6,  114  U.  8.  562  (29:  272);  Great  Wast- 
ern  ln$,  Co.  v.  U.  8.  112  U.  8.  198  (28:  687); 
Bv^on^ee  ▼.  Tne  Queen,  L.  R  1  Q.  R  Div. 
487;  8.  a  L.  R  2  Q.  B.  Div.  69;  Great  West- 
ern Ins.  Co.  V.  U.  8.  19  Ot.  CL  211;  Bumand 
▼.  Bodoeanaehi,  L.  R  6  0.  P.  Div.  424;  8.  C. 
6  Q.  B.  Div.  6«8,  L.  R  7  App.  Cas.  888. 

The  court  of  claims  has  Jurisdiction  under  sec- 
lion  1059,  Revised  Statutes,  providing  that  the 
court  of  claims  sbfdl  have  jurisdiction  to  hear 
and  determine  all  claims  founded  upon  any  law 
of  Gongress, 

HuJSu  v.  U.  8.  16  Ct.  CI.  562;  Blount  v.  U. 
A  21  Ct  OL  274;  Bupnan  v.  IT.  8,  17  Ot  CI. 
66;  Mordeeai  v.  U.  8. 19  Ct  CI.  11;  George  v. 
IT,  8.  18  Ct  a.  482:  Wrap  v.  U.  8.  19  Ct  CI. 
154;  Chesapeake  AO,BH.  Co,  v.  V,  8. 19  Ct. 
OL  800;  8.a  20  Ct  CL  49;  NaehviUe,  C.  A  St. 
L.  B.  Co.  V.  C  8. 19  Ct  a.  476;  8.  0.  118  U. 
a  261  (28:  971). 

Where  a  claim  is  valid,  and  is  recoverable  in 
this  court  under  the  first  clause  of  section  1059, 
the  rejection  of  the  claim  by  the  accounting 
officers  has  no  effect  upon  the  right  of  action. 

Thomae  v.  U.  8. 16  Ct.  CL  522;  Brown  v. 
17.  /S:  6  Ot  CL  171;  MeKnight  v.  U.  8.  18  Ct 
01.  292,  affirmed  on  appeal,  98  TJ.  8.  179  (25: 
115);  Beai  EitaU  8av.  Bank  v.  Ul  8.  16  Ct 
OL  850,  affirmed  on  appeal;  Bamett  v.  C  8. 
16  Ct  OL  621,  aiflrm^  on  appeal;  Rev.  Stat. 
88  246,  247. 

Mr,  Jtutiee  Lamar  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  court  of  claims. 
The  suit  was  brought  in  that  court  by  the  ap- 
pellees, who  were  plaintiffs  below,  to  recover 
from  the  United  States  the  sum  of  f5,806.71, 
which  sum  they  alleged  was  an  tinsatisfied 
part  of  a  judgment  recovered  by  them  in  the 
Court  of  Commissioners  of  Alabama  Claims 
Uiat  had  been  improperly  sod  illegally  withheld 
from  them  by  the  Secretary  of  the  Treasury  of 
the  United  States  and  the  accounting  officers 
of  that  Department 

The  petition  was  filed  October  4, 1887,  and 
aets  forth  that  on  the  24th  of  October,  1888, 
the  appellees  recovered  a  judgment  in  the 
Court  of  Commissioners  of  Alabama  Claims, 
including  interest,  for  the  sum  of  $846,982.46, 
the  case  in  which  the  said  judgment  was  ren- 
dered being  one  of  the  second  class,  of  which 
the  said  court  was  given  jurisdiction  by  the  Act 
of  Congress  approved  June  5, 1882, 22  Stat,  at  L. 
98,  entitled  "An  Act  Reestablishing  the  Court 
of  Commissioners  of  Alabama  Claims  and  for 
the  Distribution  of  Unappropriated  Moneys  of 
the  Geneva  Award;"  that  the  aggregate  amount 
of  Judgments  of  the  second  class  rendered  by 
•aid  court  under  the  said  Act  of  June  5,  1882, 
including  interest,  was  $16,292,607.26,  and  of 
judgments  of  the  first  class,  including  interest, 
was  $8,850,947.51 ;  that  under  and  in  pursuance 
of  the  provisions  of  the  Act  approved  June  2, 
1886,  entitled  "  An  Act  to  Provide  for  Clos- 
fag  up  the  Business  and  Paying  the  Expenses 
of  the  Court  of  Commissioners  of  Alabama 
Claims,  and  for  Other  Purposes,"  after  crediting 
to  the  amount  of  the  said  Geneva  Award  fund 
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named  in  section  5  of  said  Act,  to  wit,  $10, 
089,00196,  the  amounts  authorized  by  sai(f 
Act,  charging  it  with  the  amounts  in  said  Act 
directed  and  specified,  and  deducting  from  it 
the  amount  of  the  judgments  on  claims  of  the 
first  class,  to  wit,  $8,850,947.51,  as  aforesaid^ 
there  remained  to  satisfy  pro  rata  the  judg- 
ments on  claims  of  the  second  class  the  sum  of 
$5,988,668.82;  that  instead  of  distributing  said 
last  named  sum  pro  rata  among  the  judgment 
creditors  of  the  second  class,  as  tbey  were  te- 
quired  to  do  under  the  said  Act  of  June  2, 1886, 
the  Secretaiy  of  the  Treasury  and  the  account- 
ing officers  of  his  Department  wrongfully  and 
in  violation  of  said  statute  first  deducted  there> 
from  the  sum  of  $249,168.48,  which  sum  was 
claimed  by  them  to  be  available,  under  the  Act, 
for  the  purpose  of  reimbursing  the  United 
States  for  the  expenses  of  the  Tribunal  of  Ar- 
bitration at  Geneva, — which  expenditures  had 
been  already  paid  by  the  United  States  imder 
and  in  pursuance  of  an  Act  of  Coneress  ap- 
proved December  21, 1871,  entitled  ^An  Act 
to  Make  Appropriations  for  Expenses  That 
May  Be  Incurred  under  Articles  1  to  9,  Inclu- 
sive, of  the  Said  Treaty  Between  the  United 
States  and  Great  Britain,  Concluded  at  Wash- 
ington, Mav  8, 1871,"  17  Stat  at  L.  24,— and 
only  distributed  among  said  judgment  credi- 
tors the  sum  of  $5,789,^.41;  that  by  reason  of 
such  deduction  the  said  claimants  have  beeh  de- 
prived of  their  proportionate  share  of  the  said 
sum  of  $249,168.41,  to  wit  the  sum  of  $5,306. 
71;  and  that  no  assignment  or  transfer  of  said 
claim,  or  any  part  thereof  or  interest  therein, 
has  been  made  by  claimants,  and  that  they  are 
justly  entitled  to  the  said  sum  of  $5,306.71, 
after  allowing  all  just  credits  and  set-ofCs,— for 
which  said  sum  they  demand  judgment. 

The  answer  of  the  United  States  consisted  of 
a  general  denial  of  all  the  material  allegations 
in  claimants'  petition,  and,  the  case  having  been 
heard  before  the  court  of  claims,  the  court, 
upon  the  evidence,  found  the  facts  to  be  sub- 
stantially as  follows: 

1.  October  24,  1883,  the  plaintiffs  recovered 
judgment  in  the  Court  of  CommissionerB  ot 
Alabama  Claims  for  $229,687.63.  together  with 
interest,  aggregating  the  sum  of  $346,982.46, 
such  iudgment  beine  one  of  the  second  class 
named  in  the  Act  of  Congress,  entitled  "An 
Act  Re-establishing  the  Court  of  Commis- 
sioners of  Alabama  Claims,  and  for  the  Distri- 
bution of  the  Unappropriated  Monevs  of  the 
Geneva  Award,  Approved  June  5,  1882,"  22 
Stat  at  L.  98,  and  duly  certified  and  transmit- 
ted to  the  Secretary  of  the  Treasury  as  provided 
by  said  Act 

2.  The  agcregate  amount  of  iudgments  of 
the  second  cUss  rendered  by  saia  court  re-es- 
tablished by  said  Act.  including  interest,  was 
$16,292,607.26;  and  the  aggregate  amount  of 
judgments  of  the  first  class,  including  interest, 
was  $8,350,947.51. 

8.  The  Secretary  of  State,  in  pursuance  of 
the  provisions  of  the  foiuth  section  of  the  Act 
of  June  2, 1886,  entitled  '*  An  Act  to  Provide 
for  Closing  up  the  Business  and  Paying  the 
Expenses  of  the  Court  of  Commissioners  of 
Alabama  Claims,  and  for  Other  Purposes,"  24 
Stat  at  L.  77,  found  and  estimated  the  value  of 
the  furniture  named  in  said  section  to  be  $800, 
and  the  same  was  credited  to  the  fund  to  be 
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distributed  under  said  Act;  and  the  Secretary 
of  State,  with  the  assistance  of  the  clerk  of  said 
court,  under  the  provisions  of  said  section  4  of 
said  Act,  estimated  the  cost  and  expenses 
therein  mentioned  at  $15,000,  and  the  same  was 
'barged  to  said  fund. 

{64]  4.  u  nder  the  provisions  of  section  4  of  said 

Act  of  1886  the  accounting  officers  of  the 
Treasury,  for  the  purpose  of  making  distribu- 
tion of  the  balance  of  the  Gteneva  Award  fund 
to  the  judgment  creditors,  as  therein  required, 
stated  the  account,  allowing  the  proper  credits 
and  charging  the  fund  with  the  amounts  di- 
rected and  specified  therein,  including  therein 
as  chargeable  to  said  fund,  and  deducting  there- 
from, the ' '  expenses  of  the  Tribunal  of  Arbitra- 
tion at  Qeneva."— $249,168.41. 

5.  The  claimants  were  paid  their  proportion 
of  said  balance  as  so  stated  by  the  accounting 
officers,  being  85.22760549  per  cent  of  tiieir  said 
jud^ent,  but  have  received  no  part  of  that 
portion  of  said  fund  which  was  so  retained  to 
reimburse  the  expenses  of  the  Tribunal  of  Ar- 
bitration at  Geneva,  $249,168.40.  If  said  last 
named  sum  is  not  legally  chargeable  to  said 
fund,  the  claimants'  proportion  thereof  would 
be  $5,806.53,  which  the  defendants  have  not 
paid  and  which  they  refuse  to  pay. 

The  court  thereupon  decided,  as  a  conclusion 
of  law,  that  the  claimants  were  entitled  to  re- 
•cover  the  sum  of  $5,806.58,  and  rendered  judg- 
ment accordingly. 

The  main  question  in  this  case  is  a  jurisdic- 
tional one.  On  behalf  of  the  United  States  it 
is  claimed  that  this  is  a  case  growing  out  of, 
and  dependent  upon,  the  Treaty  of  Washing- 
ton, concluded  May  8,  1871,  between  the 
United  States  and  Great  Britain,  and  pro- 
claimed July  4,  1871,  17  Stat,  at  L.  863;  and 
that  therefore,  by  the  express  provisions  of  sec- 
tion 1066,  Revised  Statutes  of  the  United  States, 
the  court  of  claims  was  prohibited  from  taking 
jurisdiction  of  it.  On  behalf  of  the  appellees 
it  is  contended  that  this  case  is  not  emoraced 
within  the  class  of  cases  of  which  the  court  of 
•claims  is  prohibited  by  section  1066,  Revised 
Statutes,  from  taking  jurisdiction.  But  if  that 
contention  cannot  he  sustained,  then  it  is  in- 
sisted by  appellees  that  said  section  1066  has 
been  repealed  by  the  Act  of  Congress  approved 
March  8,  1887,  24  Stat,  at  L.  S06,  and  is  no 
longer  law. 

There  is  no  dispute,  apparently,  as  to  the 
correctness  of  the  finding  of  the  court  below  on 

£56]        the  facts  in  the  case;  nmtber  is  there  any  very 

Eat  contention  as  to  the  correctness  of  the 
gment  below,  if  it  be  found  that  that  court 
I  jurisdiction. 

To  sustain  the  view  of  the  case  contended  for 
on  behalf  of  the  United  States,  much  reliance 
isplaced  on  the  decisions  of  this  court  in  Oreat 
Western  Inturanee  Company  y.  United  States, 
112  U.  S.  193  [28:687],  and  Ailing  v.  United 
JStates,  114  Id.  562  [29:272].  We  are  of  opin- 
ion, however,  that  a  very  broad  distinction  ex- 
ists between  those  cases  and  this  one.  In  the 
first  case  cited ,  by  the  allegations  of  the  petition 
itself,  the  claim  was  declared  to  grow  directly 
out  of  the  Treaty,  and  was  thus  clearly  de- 
pendent upon  it.  The  petition  based  the  right 
of  recovery  on  the  provisions  of  the  Treaty 
itself.  No  statute  was  invoked,  noi  was  it 
charged  that  the  United  States  was  directly  and 


primarily  liable  on  the  daim.  In  the  language 
of  the  court  below,  which  we  approve:  "&i 
that  case  the  claimant  corporation  was  not 
seeking  to  recover  under  any  law  of  Congress, 
but  was  attempting  to  enforce  an  alleged  im- 
plied assumpsit  on  the  part  of  the  United  States, 
growing  out  of  and  dependent  upon  the  Treaty 
of  Washington,  notwithstanding  the  laws  of 
Congress,  which  expressly  excluded  its  claim 
from  consideration,  and  from  payment  out  of 
the  fund  in  controversy.  Insteaa  of  founding 
its  claim  on  any  law  of  Congress,  as  do  the 
present  claimants,  the  company  invoked  the 
jurisdiction  of  this  court  to  set  aside  and  annul 
the  statute  provisions." 

The  AUing  Case  is,  in  principle,  the  same  as 
the  Oreat  Western  Insurance  Case,  In  that 
case  the  claim  on  which  the  suit  was  based  was 
aUeg^  in  the  petition  to  be  founded  on  a  treaty 
stipulation.  It  had  been  submitted  to  the  com- 
mission authorized  and  created  in  accordance 
with  the  provisions  of  the  Treaty  of  July  4, 
1868,  between  the  United  States  and  Mexico  (15 
Stat,  at  L.  569),  for  the  adjustment  of  claims  of 
the  citizens  of  the  respective  countries  against 
the  government  of  the  other  for  injuries  to  per- 
sons and  property;  and  the  award  of  that  com- 
mission was  that  the  Mexican  Government 
should  pay  to  the  United  States,  on  account  of 
the  claim,  a  specific  sum  of  money,  out  of  which 
the  United  States  might  retain  a  certain  amount 
on  account  of  certain  duties  originallv  paid  by 
claimants,  but  subsequently  refunded  to  them 
by  the  United  States.  The  claimants,  having 
received  the  sum  specifically  awarded  to  them 
by  the  commission,  and  having  been  refused 
the  sum  retained  by  the  United  States  on  ac- 
count of  the  duties  aforesaid,  by  the  Secretary 
of  the  Treasury,  brought  an  action  in  ihe  court 
of  claims  to  recover  the  amount  of  said  duties. 
This  court  held  that  the  court  of  claims  had  no 
jurisdiction  to  entertain  such  a  suit,  and  ordered 
the  dismissal  of  the  petition,  because  the  claim 
was  founded  on  and  grew  out  of  the  Treaty 
with  Mexico,  and  was  tnerefore  clearly  within 
the  provisions  of  section  1066,  United  States 
Revised  Statutes.  The  reason  of  the  ruling  by 
this  court  in  that  decision  is  plain.  The  claim 
there  in  controversy  was  expressly  recognized 
as  a  specific  claim  by  the  commission  oiganized 
under  the  provisions  of  the  Treaty  with  Mexioo, 
and  was  therefore  dependent  upon  the  treaty 
and  grew  directly  out  of  it. 

In  this  case  the  reverse  is  true.  The  Treaty 
of  Washington  did  not  recognize  this  claim  as 
a  specific  claim.  The  award  of  $15,500,000, 
directed  to  be  paid  by  Great  Britain,  was  to  the 
United  States  as  a  nation.  The  text  of  the 
Trea^  itself  speaks  of  the  * 'claims  on  the  part  of 
the  United  States,"  and  in  article  7  the  gross 
sum  was  "to  be  paid  by  Great  Britain  to  the 
United  States."  It  is  not  necessarv  to  discuss 
whether,  in  the  absence  of  any  action  by  Con- 
gress as  to  the  distribution  of  this  fund,  there 
could  have  been  any  le^l  or  equitable  right  in 
any  person  or  corporation  to  any  portion  of  it. 
The  fact  that  the  Congress  of  the  United  States 
undertook  to  dispose  of  this  fund,  and  to  ad- 
minister upon  it,  in  accordance  with  its  own 
conceptions  of  justice  and  equality,  precludes, 
at  least  for  the  purposes  of  this  decision,  iudi- 
cial  inquiry  into  such  questions.  The  claim- 
ants had  to  rely  upon  the  justice  of  the  €k>T- 
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cmment^  in  some  of  its  departments,  for  com- 
pensation in  satisfaction  of  their  respective 
claims:  and  this  compensation  the  various  Acts 
of  Gonj^ress  heretofore  mentioned  provided. 
The  claimant  in  this  case  does  not  seek  to  re- 
cover upon  anysupposed  obligation  created  by 

the  Treaty  of  Washinarton,  but  upon  the  spe- 

[8T]  dflc  appropriation  made  in  the  Act  of  June  2, 
1886.  It  was  under  this  Act  that  a  means  of 
8ati3f action  of  this  claim  was  provided.  The 
claim  may  therefore  be  said  to  be  "  founded 
upon  a  law  of  Congress,"  wiUiin  the  meaning  of 
Rev.  Stat,  g  1059,  and  therefore  clearly  one  of 
which  the  court  of  claims  could  take  jurisdic- 
tion. 

It  may  be  said,  in  opposition  to  this  view  of 
the  case,  that,  had  tnere  been  no  Treaty  of 
Washington,  there  would  have  been  no  fund  of 
#15.500,000  to  distribute;  the  Act  of  June  5, 
1882,  would  never  have  been  passed;  and  there- 
fore that  the  Treaty  is  the  basis  of  all  k*  sub- 
sequent legislation,  and  conseauently  the  basis 
of  this  cMm, — in  other  woras,  that  therefore 
this  claim  is  ^'dependent  upon  and  grows  out 
of  the  Treaty  of  Washington. 

We  are  of  opinion,  however,  that  such  a  de- 
pendency upon  or  growing  out  qf  is  too  remote 
to  come  within  the  meaning  of  Rev.    Stat 

5  1066.  In  our  view  of  the  case,  the  statute 
contemplates  a  direct  and  proximate  connection 
between  the  Treaty  and  the  claim,  in  order  to 
bring  such  claim  within  the  class  excluded 
from  the  jurisdiction  of  the  court  of  daims  by 
Rev.  Stat  §  1066.  In  order  to  make  the  claim 
one  arising  out  of  a  treaty  within  the  meaning 
of  Rev.  Stat  §  1066,  the  right  itedf,  which  the 
petition  makes  to  be  the  foundation  of  the 
claim,  must  have  its  origin— derive  its  life  and 
existence— from  some  treaty  stipulation.  This 
ruling  is  analogous  to  that  of  the  ancient  and 
univmal  rule  relating  to  damages  in  common- 
law  actions,  namely,  that  a  wrongdoer  shall  be 
held  responsible  only  for  the  proximate,  and  not 
for  the  remote,  consequences  of  his  actions. 

This  disposition  of  this  question  renders  it 
unnecessary  to  consider  whether  section  1066 
bas  been  repealed  bv  the  subsequent  Act  of 
€k>ngre8s,  approved  March  8, 1887,  eupra^  since, 
if  there  has  been  such  repeal,  it  is  admitted,  on 
all  hands,  that  the  court  of  claims  would  have 
lorisdiction  of  the  case. 

On  the  merits  of  the  case,  we  think  there 
can  be  no  doubt  that  the  accountinff  officers  of 
the  Treasury  Department  were  in  error  in 
charging  to  and  deducting  from  the  fund  the 
expenses  of  the  Tribunal  of  Arbitration  at  Ge- 
neva. The  payment  of  those  expenses  had  al- 
(S8]  ready  been  provided  for  by  Congress  by  the 
Act  of  December  21, 1871, 17  Stat  at  L.  24,  and 
were  never  chargeable  to  this  fund. 

In  the  language  of  the  court  below:  "Section 

6  of  the  Act  of  June  2, 1886,  eupra,  fixes  the 
amount  of  the  f imd,  and  specifies  exactlv  what 
•hall  be  deducted  from  it  and  provides  that  the 
balance  shall  be  distributed  to  the  judgment 
creditors.  The  item  thus  deducted  was  not 
among  those  thus  specified." 

We  are  cf  the  opinion  that  ffis  otaimants  are 
tntitled  to  their  share  of  the  amount  thus  im- 
properly deducted,  and  tne  decision  of  the  Court 
<^  Ukume  ie  t/iertfore  c^rmad. 
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UNITED  STATEa 

(See  S.  a  Repori»r*8  ed.  er-Oft.) 
Section  51,  Bev.  Stat.-^tacancy  in  Oongreu. 

L  The  proper  construotlon  of  section  SI  of  the 
Bevlsed Statutes,  in  regard  toa  vacancy  In  Oon- 
flrresB,  is  that  the  predecessor  of  the  person  elected 
CO  fill  a  vacancy  must  be  a  person  who  was  the  pre- 
decessor In  the  same  Congress. 

2L  One  whose  credentitus  showed  that  he  was 
rcflrularly  elected  a  member  of  Oonflrress,  and  who 
was  sworo  In  and  took  his  seat,  and  served,  and 
drew  the  salary,  was— althoojrh  his  seat  was  con- 
tested, and  suDsequentl^  he  was  declared  by  Con- 
gress not  to  have  been  elected,  and  his  seat  was  de- 
clared vacant— the  predecessor  of  the  person 
elected  to  fill  the  vaoanqv  in  the  same  Oongreas 
within  the  meaning  of  saia  section. 

[No.  1887.] 
Submitted  April  2, 1888,  Deeded  ApHl  16, 1388. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims  dismissing  a  petition  of  claimant 
for  pay  as  a  member  of  Congress.    Affirmed. 
The  facts  fully  appear  in  the  opinion. 
Mr,  Allan  Rotnerford  for  appellant. 
Mr,  A.  H.  Garland,  Atty-Gen,,  and  He- 
ber  J.  May»  Aeet.  Atty-Gen.,  for  appellee. 

Mr.  Jutitiee  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  by  the  claimant  from  a 
judgment  of  the  court  of  claims,  dismiasing 
his  petition,  on  the  following  facts  found  by 
that  court:  An  election  was  held  on  the  4th 
of  November,  1884,  in  the  Second  Congres- 
sional District  of  Rhode  Island,  for  the  purpose 
of  electing  by  the  people  a  representative  in  \%S\ 
the  For^-ninth  Congress,  for  that  district. 
William  A.  Pirce  was  declared  by  the  proper 
authority  to  have  been  elected,  received  a  cer- 
tificate of  election  from  the  Governor  of  the 
State,  and  was  sworn  in  and  took  his  seat  in 
the  Congress  of  the  United  States  on  the  4th  of 
March,  1885.  His  election  was  contested  by 
Charles  H.  Page.  On  the  25th  of  January, 
1887,  the  House  of  Representatives  of  the  49Ui 
Congress  agreed  to  the  following  resolution, 
to  wit:  "Resolved,  that  William  A.  Phrce  was 
not  elected  a  member  of  the  House  of  Repre- 
sentatives of  the  Forty-ninth  Congress  from 
the  Second  Congressional  District  of  Rhode 
Island,  and  that  the  seat  be  declared  vacant." 
An  election  was  thereafter  held  in  Rhode 
Island  to  f  11  such  vacancy,  and,  on  the  25th  of 
February,  18^7,  Charles  H.  Page  presented  to 
the  House  of  Representatives  a  certificate  froifl 
the  Governor  of  Rhode  Island,  setting  forth 
that  he  was,  on  the  21st  of  February,  1887» 
regularly  elected  a  representative  from  that 
State  in  the  Forty-ninth  Congress,  to  fill  the 
vacancy  caused  by  the  action  of  the  House  of 
Representatives  in  declaring  the  seat  of  Wil- 
liam A.  Pirce  vacant.  Thereupon  Page  was 
sworn  in  and  took  his  seat  Firce  occupied 
the  seat  from  March  4,  1885,  to  January'  25, 
1887,  was  recognized  as  the  sitting  member, 
voted,  served  on  committees,  and  drow  the 
salaiy  for  that  time,  amounting  to  $9,468.18, 
and  also  received  mileage  in  the  sum  of  $344. 
Page  occupied  the  seat  from  February  25, 
1887,  to  March  8, 1887,  was  recognized  as  the 
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sittlDg  member  for  that  time,  voted,  served  on 
committees,  and  drew  the  salary  from  Janu- 
s' 25,  1887,  to  March  8,  1887,  amounting  to 
$^1.82,  and  also  received  mileage  in  the  sum 
of  $175.20. 

Page,  by  his  petition  to  the  court  of  claims, 
claimed  that  he  was  entiUed  to  the  full  pay  of 
$5,000  a  year  for  the  two  years  from  March  8, 
1885,  to  March  8,  1887,  and  that  therefore  he 
was  entitled  to  the  further  payment  of  $9,468.- 
18.  The  contention  of  Page  is  that,  on  the 
facts  found,  Pirce,  not  having  been  elected  a 
member  of  the  Forty-ninth  Congress,  was 
never  such  member;  that,  therefore  he  was 
not  the  predecessor  of  Page  within  the  mean- 
ing of  section  51  of  the  Revised  Statutes;  and 
that  the  member  of  the  House  of  Representa- 
168]  tives  from  the  Second  Congressional  District 
of  Rhode  Island  in  the  Forty-eighth  Congress 
was  such  predecessor. 

Section  51  of  the  Revised  Statutes  provides 
as  follows:  "Whenever  a  vacancy  occurs  in 
either  House  of  Congress,  by  death  or  other- 
wise, of  any  member  or  delegate  elected  or  ap- 
pointed thereto,  after  the  commencement  of 
the  Congress  to  which  he  has  been  elected  or 
appoint^,  the  person  dected  or  appointed  to 
fill  it  shall  be  compensated  and  paid  from  the 
time  that  the  compensation  of  ms  predecessor 
ceased."  The  argument  made  is  that,  under 
this  section,  no  person  could  have  been  the 
predecessor  of  Page  unless. he  was  a  member 
elected  for  the  Forty-ninth  Congress;  and 
that  Pirce  was  declared  by  the  House  of  Rep- 
resentatives not  to  have  been  elected  svLch 
member.  But,  although  Pirce  may  not  have 
been  so  elected,  it  does  not  follow  tnat  he  was 
not  the  predecessor  of  Page  within  the  mean- 
ing of  section  51,  or  that  the  representative  in 
the  48th  Congress  was  such  preoecessor. 

The  proper  construction  of  section  51  is  that 
the  predecessor  of  the  person  elected  to  fill  a 
vacancy  must  be  a  person  who  was  the  prede- 
cessor m  the  same  Congress.  If  no  such  per- 
son is  to  be  found,  because  no  such  person 
was  duly  elected,  Page  had  no  predecessor  in 
the  sense  of  section  51,  and  that  section  does 
not  apply  to  his  case.  But  we  think  that, 
under  the  proper  construction  of  section  51, 
Pirce  was  the  predecessor  of  Page  as  to  com- 
pensation or  salary.  His  credeDtials  showed 
that  he  was  regularly  elected;  he  must  have 
been  placed  on  the  roll  of  Representatives-elect, 
under  section  81  of  the  Revised  Statutes;  he 
was  sworn  in,  took  his  seat,  voted,  served  on 
committees,  and  drew  the  salary  and  the  mile- 
age. Under  sections  38  and  89  be  was  entitled 
to  his  salary,  because  his  credentials,  in  due 
form  of  law,  had  been  duly  filed  with  the 
clerk,  under  section  81,  and  because  he  took 
the  required  oath.  Section  51  refers  only  to  a 
vacancy  occurring  after  the  commencement  of 
a  particular  Confess,  and  in  the  membership 
of  that  Congress;  and  the  reference  to  a  "pre- 
decessor" is  plainly  intended  to  apply  only  to 
a  predecessor  in  that  Congress.  If  there  was 
any  such  predecessor  of  Page,  it  was  Pirce.  If 
there  was  no  predecessor  of  Page  in  that  Con- 
gress, section  51  does  not  apply  to  the  case. 

The  judgment  <^  ih$  Court  cf  CtaitM  i%  of- 
firmed* 


UNITED  STATES,  Appt,, 

STATE  OF  LOUISIANA. 

(See  8.  0.  Beporter^s  ed.  188-102.) 

Proceede  qfewamp  lande  not  a  trust  fund-^Aet 
of  I860— fine  per  cent  fund-Statute  cf  lAmi- 
tatione, 

L  The  proceeds  of  the  swamp  lands  granted  by 
the  Act  of  1850  are  not  subject  to  a  property  truBt« 
either  in  the  hands  of  the  united  States  or  in  those 
of  the  State,  in  such  sense  that  the  claim  of  the 
United  States  upon  the  State,  for  the  overdue 
coupons  OQ  the  Indian  trust  bonds  issued  by  th» 
State,  cannot  be  set  oft  against  the  claim  of  the  State 
to  the  swamp  land  fund. 

2.  Under  the  Act  of  1860  the  swamp  lands  are  to 
be  conveyed  to  the  State  as  an  absolute  gift,  with 
a  direction  that  their  proceeds  shall  be  applied,  as 
far  as  necessary,  to  reclaiming  the  lands.  There  ia 
nothing  to  prevent  the  application,  by  the  State,  of 
the  swamp  land  land  to  general  purposes. 

8.  The  five  i>6r  cent  fund  provided  for  in  the  Act 
of  1811  is  not  of  such  a  character  that  the  debt  due 
to  the  United  States  by  the  State  of  Louisiana  for 
the  overdue  coupons  on  the  Indian  trust  bonds 
cannot  be  set  off  against  the  fund  which  is  in  the 
hands  of  the  United  States. 

4.  The  limitation  of  six  years  in  section  1009  of  the 
Revised  Statutes  applies  to  a  claim  of  the  State  for 
moneys  due  to  it  from  the  five  per  cent  fund. 

[No.  1888.1 
Submitted  April  f  ,  1888,  Decided  ApHl  83, 1888. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims  awarding  to  the  State  of  Louisiana 
a  claim,  under  the  Act  of  February  20,  181 1» 
chapter  21, 2  Stat  at  L.  641,  to  the  nve  percent 
fund,  and  a  claim,  under  tlie  Act  of  September 
28,  1850.  chapter  84,  9  Stat  at  L.  519,  and  the 
Act  of  March  2,  1856,  chapter  147, 10  Stat  at 
L.  684,  to  the  swamp  land  fund.    Revereed, 

Reported  below,  22  Ct.  CI.  85.  284. 

The  facts  are  f ullv  stated  in  the  opinion. 

Meeere.  A.  H«  Crarland*  Atty-Oen,,  and 
Heber  J.  Mayt  Aeat,  Aity-Oen,,  for  appel- 
lant: 

The  chief  question  in  this  case  is  as  to  the 
character  of  the  respective  funds  upon  which 
the  clsim  of  the  State  of  Louisiana  is  based. 
Are  they,  respectively,  trust  funds?  This  ques- 
tion was  anrued,  but  was  passed  over  without 
notice,  in  United  States  v.  Louisiana,  128  U.  S. 
82  {ante,  69). 

The  grant  is  an  absolute  gift,  coupled  with 
the  provision  that  so  much  thereof  as  may  be 
necessary  shall  be  used  for  the  purpose  named. 

Wright  y.  Boeeberry,  121  U.  8.488(80:1039). 

The  funds  are  not  trust  funds,  and  the  Gov- 
ernment not  a  trustee. 

Bice  V   U.  S,  122  U.  8.  611  (80:798). 

The  net  proceeds  of  these  lands  are  in  the 
treasury  like  any  other  money,  and  not  as  a 
specific  fund. 

American  Emigrant  Oo,  v.  Wright  County^ 
97  U.  8.  889  (24:912);  American  Emigrant  Co. 
V.  Adams  County,  100  U.  8.  66  (25:565). 

The  question  of  Jurisdiction  under  the  Stat- 
ute of  Limitations  was  passed  upon  in  U,  8.  t» 
Louisiana,  128  U.  8.  82  (anU,  69);Louisiana  y. 
U.  8,  22  Ct.  CI.  284. 

Messrs.  William  E.  Earle  and  James  L. 
Push,  Jr.,  for  appellee: 

The  Statute  of  Limitations  does  not  have  any 
application  to  t))e  demand  arising  upon  the 
Swamp  Land  Acts. 

127  IT.  S. 
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WH(^  ▼.  Eimberry,  121 U.  8.  488,  601  (80: 
1039,  1043);  17.  8.  t.  lAmitiana,  128  U.  8.  87 
{ofUe,  72);  .Rikatf  t.  Ul  /SL  122  U.  S.  611  (80:798X 

TluB  statute  does  not  begin  to  run  until  no- 
lloe  of  the  diaavowal  of  the  trust. 

The  CkMumissioner  of  the  Qeneral  Land  Of- 
floe  has  by  law  exdusive  Jurisdiction  in  all 
matters  appertainhig  to  the  sunreving  and  sale 
of  the  pubuc  lands  of  the  United  States,  and 
power  to  audit  and  settle  all  public  accounts 
relating  to  the  public  lands. 

See  Bcddmn  y.  Stark,  107  U.  S.  485  (27: 526); 
Margum  t.  F^Mie,  101  U.  S.  478  (25:800); 
Shi^  Y.  Cowan,  91  U.  S.  881  (28:424). 

A  trustee  is  a  person  in  whom  some  estate, 
faterest,  or  i>ower  in  or  affecting  property  of  any 
description  is  vested  for  the  benefit  of  another. 

Perry,  Trusts. 

No  particular  form  of  words  isrequiwd-to 
creates  trust 

4  Kent,  806. 

The  repudiation  of  the  trust  must  be  dear 
and  unequivocal;  the  knowledge  of  the  repudi- 
ation must  be  brought  home  to  the  party  to  be 
affected  by  it. 

U,  8.  y.  Taplcr,  104  U.  S.  222  (26:728),  and 
cases  dted.-  See  also  Speidel  y.  Benriet,  120 
U.  S.  880  (80:  718). 

This  was  not  a  donation  in  the  sense  of  a 
gift  or  gratuity. 

Long  Y.  Brawn,  4  Ala.  629. 

States  and  municipalities  may  be  trustees. 

licDonoffh  T.  Mwrdoek,  66  U.  S.  15  How.  867 
a4: 782). 

The  Acts  of  Congress  granting  the  swamp 
lands  to  the  States,  and  providing  for  the  pay- 
ment of  the  indemnities,  expressly  and  specin- 
caDy  provide  that  they  shall  be  applied  to  pur- 
poees  designated  with  certainty,  and  for  uses 
which  are  particularly  and  definitely  limited. 
These  conditions  in  the  grant,  and  the  contract 
thereby  created,,  constitute  an  express  trust. 

American  Emiarant  Co,  v.  Wright  County, 
97  U.  8.  889(24.-912);  American  Emigrant  Go, 
T.  Adam$  County,  100  U.  8.  66  (25:565);  MiU9 
OowUff  v.  BurUngton  db  M.  B,  R,  R.  Co,  107 
U.  S.  664  (27:681). 

It  is  a  personal  trust  in  the  public  faith  of  the 
Stote. 

DunJdin  Countf/  v.  Dunklin  Coun^  Diet. 
Ct,  28  Mo.  456;  Cooper  v.  Boberte,  59  U.  S.  18 
How.  178  (15:888). 

Mr.  Juetice  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  by  the  United  States  from 
a  Judgment  of  the  court  of  daims,  awarding 
to  the  State  of  Louisiana  the  sum  of  |43,572.71. 

There  are  daims  of  two  kinds  involved  in  the 
suit.  The  first  daim  arkes  under  the  Act  of 
February  20, 1811,  chap.  21,  2  Stat,  at  L.  641, 
which  authorized  the  inhabitants  of  Louisiana 
to  form  a  Constitution  and  a  State  (Government. 
The  6th  section  of  that  Act  provided  as  fol- 
lows: *'That  five  per  centum  of  the  net  pro- 
ceeds of  the  sales  of  the  lands  of  the  United 
States,  after  the  first  day  of  January,  shall  be 
^>plicd  to  laying  out  and  constructing  public 
ffoads  and  levees  in  the  said  State,  as  the  Legis- 
lature thereof  mav  direct" 

The  second  claim  arises  under  sections  1,  2, 

[1881    "'^  ^  o^  ^®  ^^^  ^  September  28, 1860,  chap. 

84, 9  Stat,  at  L.  619,  andsections  1  and  2  of  the 
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Act  of  March  2. 1866,  chap.  147, 10  S'at.  at  L. 
684.  Sections  1,  2,  and  4  of  the  Act  of  1850 
read  as  follows:  "That,  to  enable  the  State  of 
Arkansas  to  construct  the  necessary  levees  and 
drains  to  reclaim  the  swamp  and  overflowed 
lands  therein,  the  whole  of  those  swainp  and 
overflowed  lands,  made  unfit  thereby  for  culti- 
vation, which  shall  remidn  unsold  at  the  pas- 
sage of  this  Act,  shall  be,  and  the  same  are 
herebv,  granted  to  said  State.  Sec.  2.  That  it 
shall  be  the  duty  of  the  Secretary  of  the  Inte- 
rior, as  soon  as  may  be  practicable  after  the 
passage  of  this  Act,  to  make  out  an  accurate 
list  and  plats  of  the  lands  described  as  aforesaid, 
and  transmit  the  same  to  the  Gk>vernor  of  the 
State  of  Arkansas,  and,  at  the  request  of  said 
Governor,  cause  a  patent  to  be  issued  to  the 
State  therefor;  and  on  that  patent  the  fee-sim- 
ple to  said  lands  shidl  vest  in  the  said  State  of 
Arkansas,  subject  to  the  disposal  of  the  Legis- 
lature thereof:  Provided,  nowewr.  That  the 
Eroceeds  of  said  lands,  whether  from  sale  or 
V  direct  appropriation  in  kind,  shall  be  ap- 
plied exdusivelv,  as  far  as  necessary,  to  the 
purpose  of  reclaiming  said  lands  by  means  of 
the  levees  and  drams  aforesaid.'^  "Sec  4. 
That  the  provisions  of  this  Act  be  extended  to, 
and  their  benefits  be  conferred  upon,  each  of 
the  other  States  of  the  Union  in  which  such 
swamp  and  overflowed  lands,  known  and  des- 
ignated as  aforesaid,  may  be  situated."  Sec- 
tion 1  of  the  Act  of  1855  provided  that  the 
President  should  cause  patents  to  be  issued  to 
purchasers  or  locators  who  had  made  entries  of 
public  lands  claimed  as  swamp  lands,  prior  to 
the  issue  of  patents  to  the  State,  as  provided  for 
by  section  2  of  the  Act  of  1850,  except  in  cer- 
tain specified  cases.  Section  2  of  the  same  Act 
provided  as  follows:  *^That  upon  due  proof,  by 
the  authorized  agent  of  the  State  or  States,  be- 
fore the  Commusioner  of  the  General  Land 
Office,  that  any  of  the  lands .  purchased  were 
swamp  lands,  within  the  true  intent  and  mean- 
ing of  the  Act  aforesaid,  the  purchase  monev 
shall  be  paid  over  to  the  said  State  or  States.  ' 

The  State  alleged,  in  its  petitions  in  the  court 
of  claims  (for  there  were  two  suits,  which  were 
consolidated),  that  the  moneys  due  to  it  under 
the  Act  of  1811,  instead  of  being  paid  over  to 
it  by  tiie  United  States,  had  been  unlawfully 
credited  upon  certain  bonds  alleged  to  have 
been  issued  by  the  State,  and  claimed  to  be  held 
by  the  United  States  as  an  investment  of  cer- 
tain Indian  trust  funds;  that,  as  to  the  Acts 
of  1850  and  1855,  moneys  were  due  to  the  State 
thereunder,  which  had  been  legaUy  ascertained 
and  certified,  but,  instead  of  being  paid  over  to 
the  State,  had  beien  credited  on  bonds  of  the 
same  kiwi;  and  that  the  sums  referred  to  as 
being  ascertained  and  found  due  to  the  State 
were  trust  funds,  to  be  devoted  to  spedfic  pur- 
poses, under  the  provisions  of  the  Acts  gnmt- 
ing  them  to  the  btate. 

The  United  States,  in  addition  to  a  general 
traverse,  put  in  a  spedal  plea  of  set-offTalleg- 
ing  that  the  State  was  indebted  to  ttie  Unitra 
States  in  the  amount  of  interest  which  had  ac- 
crued on  bonds  issued  by  the  State  and  held  by 
the  United  States. 

The  court  of  claims  found  as  facts:  (1)  that» 
of  the  five  per  cent  fund  accruing  to  the  State 
undet  the  Act  of  1811,  there  remans  due  from 
the  United  States  to  the  State,  as  credited  on 
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the  books  of  the  Treasu^  Department,  the  fol- 
lowing sums:  May  8.  1879,  $18,602.71;  June  8, 
1882,  $68.47;  February  7.  1884,  $22,778.61; 
making  a  total  of  $86,489.69;  and  that,  of  the 
swamp  Jaud  fund  accruing  to  the  State  under 
the  Acts  of  1850  and  1865,  there  remains  due 
from  the  United  States  to  the  State,  as  credited 
on  the  books  of  the  Treasury  Department,  the 
following  sums:  May  26,  1886,  $8,808.02;  Sep- 
tember 9,  1886,  $1,110;  May  2, 1887,  $1,730.41; 
May  4, 1887,  $489.59;  making  a  total  of  $7,188.- 
02;  (2)  that  the  First  Comptroller  of  the  Treas- 
ury, at  the  dates  stated  in  finding  1,  admitted 
and  certified  the  above  sums  to  be  due  to  the 
State  on  account  of  the  five  per  cent  fund  and  the 
indemnity  for  swamp  lands  purchased  by  in- 
dividuals within  the  State,  but  directed  those 
amounts  to  be  credited  on  moneys  due  the 
United  States,  as  stated  in  finding  8;  and  that 
it  does  not  appear  that  the  state  authorities  had 
knowledge  of  this  proceeding;  0)  that  the 
United  States  own  coiipon  bonds  issued  by  the 
State,  amounting  to  $87,000,  payable  in  1894, 
known  as  the  Indian  Trust  bonds,  and  also  hold 
and  own  overdue  coupons  attached  to  those 
bonds,  representing  the  interest  from  May  1, 
1874,  to  November  1,  1887,  amounting  to  $81,- 
080.  The  court  gave  a  judgment  in  favor  of 
the  claimant  for  the  total  of  me  two  amounts  of 
$86,489.69  and  $7,183.02,  namely,  $48,572.71. 

Tbe  contention  of  the  United  States  in  the 
court  of  claims  was  that,  under  section  1069  of 
the  Revised  Statutes,  which  provides  that  every 
claim  against  the  United  States,  cognizable  by 
that  court,  shall  be  forever  barred  unless  the 
petition  setting  forth  a  statement  thereof  is 
filed  in  the  court  within  six  years  after  the  claim 
first  accrues,  the  court  had  no  Jurisdiction  in  re- 
spect to  the  sum  of  $18,602.71,  credited  on  the 
books  of  the  Treasury  Department  on  the  8th 
of  May,  1879,  as  a  part  of  the  five  per  cent  fund, 
because  the  first  of  the  two  petitions  was  not 
filed  until  February  1,  1887.  Deducting  this 
sum  of  $18,602.71  from  the  $48,572.71  would 
leave  the  sum  of  $29,970;  and  it  was  contended 
by  the  United  States  that  the  claim  for  this  sum 
was  more  than  covered  by  the  set-off  of  the 
$81,080  due  by  the  State  on  the  coupons  on  the 
Indian  Trust  bonds. 

The  court  of  claims  held  that  the  two  funds 
in  question,  in  the  treasury  of  the  United  States, 
were  trust  moneys,  to  be  held  for  special  pur- 
poses, at  first  by  the  United  States,  and  by  the 
State  after  a  transfer  to  it;  that  the  trust  had 
not  been  disavowed  or  annulled  by  Congress; 
that  it  became  the  dutv  of  the  executive  officers 
of  the  United  States,  m  charge  of  the  fimds,  to 
hand  them  over  to  the  State  as  a  succeeding 
trustee;  that  the  credit  given  to  the  Stale  in  the 
Treasury  Department,  on  its  indebtedness  to 
the  United  States,  for  the  amount  of  the  cou- 
pons on  the  Indian  Trust  bonds,  was  without 
authority  of  law;  that,  consequently,  the  funds 
were  free  from  liability  to  the  set-oft;  and  that 
the  claim  of  the  State  to  the  $18,602.71  was 
not  barred  by  section  1069  of  the  Revised  Stat- 
utes. 

The  provisions  of  the  swamp  land  Act  of  1860 
have  been  before  this  court  in  several  cases. 
In  American  Emigrant  Co,  v.  Wright  County, 
97  U.  8.  889  [24:  9121,  at  October  Term,  1877, 
the  State  of  Iowa  had,  by  statute,  granted  the 
swamp  lands  to  the  counties  of  uie  State  in 
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which  they  might  be  found,  with  an  injunction 
that  the  lands  and  their  proceeds  should  be  ap-  [1861 
propriated  to  reclaiming  the  swamp  lands;  and 
if,  when  this  was  accomplished,  anything  was 
idtt,  to  building  roads  and  bridges  over  the 
same;  and  lastly,  the  reminder  to  be  used  in 
building  roads  and  bridges  in  other  parts  of  the 
county.  By  subsequent  legislation  of  the 
State,  the  counties  were  autnoriaed  to  depart 
from  this  injunction,  and  to  use  the  lands  for 
public  buildmgs  and  internal  improvements; 
but  the  assent  of  the  majority  of  the  voters  of 
the  county  to  such  purpose  was  required.  The 
State  also  authorized  the  sale  of  all  the  lands  to 
any  person  or  corporation  by  a  written  con- 
tract, to  be  in  like  manner  submitted  to  the 
vote  of  the  county;  but  the  sale  was  to  be  sub- 
ject to  the  proviso  that  the  vendee  should  take 
the  hmds  subject  to  all  the  provisions  of  the 
Act  of  Congress  of  1850.  Wright  County,  with 
the  assent  of  a  majority  of  the  voters  of  the 
county,  having  contracted  in  writing  with  the 
Emigrant  Company  to  sell  to  it  all  the  swamp 
lands  in  the  county,  and  the  claim  of  the  county 
for  indemnity  against  the  United  States  for 
swamp  lands  which  had  been  sold  by  the 
United  States,  and  having  executed  a  deed  of  a 
quantity  of  the  lands  to  the  company,  the 
county  filed  a  bill  in  equiU^  to  set  aside  the  con- 
tract and  deed,  and  obtained  a  decree  to  that 
effect  in  the  circuit  court.  In  the  opinion  of 
this  court,  delivered  by  Mr,  Juitice  Miller,  the 
proposition  urged  by  the  plaintiff  in  the  suit 
was  conddered,  namely,  that  the  contract  was 
void  on  its  face  because  it  contemplated  a  di- 
version of  the  fund  in  violation  of  the  original 
grant.  As  regarded  that  proposition,  the  court 
said:  "It  is  not  necessary  to  decide  it  in  this 
case,  and  we  do  not  decide  that  the  contract  is, 
for  that  reason  alone,  void.  But  we  are  of 
opinion  that  any  purchaser  of  these  lands  from 
tbe  county,  or  of  ^e  claim  of  tbe  county  to 
indemnity,  must  be  held  to  know  that  in  the 
hands  of  the  county  they  were  impressed  with 
an  important  public  trust;  and  that,  in  examin- 
ing into  the  fairness  and  honesty  of  such  a 
purchase,  this  consideration  constitutes  an  im- 
portant element  of  the  decision."  The  court 
then  proceeded,  in  its  opinion,  to  hold  that 
the  contract  must  be  rescinded,  because  of 
what  amounted  to  fraud  in  the  manner  in  which 
it  was  procured,  namely:  that  the  officers  and  [187] 
citizens  of  the  county  were  ignorant  of  the 
nature  and  value  of  what  they  were  selling; 
that  the  vendee  was  well  informed  in  regard  to 
both,  and  withheld  such  information  unfairly 
from  the  officers  of  the  county;  and  that  there 
was  a  provision  in  the  contract  "for  a  diversion 
of  the  fund  to  other  purposes,  a  gross  inade- 
quacy of  consideration,  and  a  succ^sful  specu- 
lation at  the  expense  of  the  rights  of  the  public." 
Questions  ansing  under  the  same  Act  of  Con- 
gress of  1850,  and  the  same  legislation  of  Iowa, 
came  before  this  court  again,  at  October  Term, 
1879,  in  Emigrant  Co,  v.  Adams  County,  100  U. 
S.61  [26:668].  In  that  case  the  County  of  Adams 
had  made  a  contract  with  the  Emigrant  Com- 
pany to  convey  to  it  the  count^s  swamp  lands, 
and  claim  for  indenmity  against  the  United 
States  on  account  of  swamp  lands  which  had 
been  sold  by  the  United  States;  and  had  given 
a  deed  in  pursuance  of  the  contract  It  af  tei- 
wards  filed  a  bill  to  rescind  the  contract  and 
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the  deed .  and  obtained  in  the  drcnit  court  a  de- 
cree to  tnat  effect,  which  this  court  reversed. 
The  case  was  twice  argued  here.  In  the  opin- 
ion of  the  court,  deliyered  by  Mr,  Justice  Brad- 
ley, it  was  stated  that  there  was  no  sufficient 
proof  that  the  contract  was  procured  by  false 
and  braodulent  representations.  It  was  also 
said  of  the  Act  of  1850,  that  by  it  the  lands 
''were  granted  to  the  several  States  in  which 
they  lie,  for  a  purpose  expressed  on  the  face  of 
the  Act;  and  that  purpose  was  'to  enable  the 
State  to  construct  the  necessary  levees  and 
drains  to  reclaim  them.' "  The  opinion  added : 
"Our  first  view  was  that  this  trust  was  so  ex- 
ploit and  controlling  as  to  invalidate  the  scheme 
finally  devised  bv  the  Legislature  of  Iowa  for 
the  disposal  of  Uie  land,  and  under  which  the 
contract  in  question  was  made.  But,  on  more 
mature  reflection,  after  hearing  additional  ar- 
gument, we  are  satisfied  that  such  a  result  did 
not  necessarily  follow."  The  opinion  then  re- 
ferred to  the  Act  passed  by  the  Legislature  of 
Iowa  in  1868,  by  which  it  was  declared  that  it 
tboold  be  competent  and  lawful  for  the  coun- 
ties owning  swamp  and  overflowed  lands  to  de- 
vote the  same,  or  the  proceeds  thereof,  either 
in  whole  or  te  part,  to  the  erection  of  public 
£188]  buildings  for  the  purpose  of  education,  for  the 
buildinff  of  bridges,  roads,  and  highways,  and 
for  buildine  institutions  of  learning,  or  for  mak- 
ing railroads  through  the  county  or  counties  to 
which  such  lands  tnelonged.  The  opinion  then 
proceeded :  "The  contract  in  dispute  was  made 
under  this  law,  and  our  first  impression  was 
that  it  introduced  a  scheme  subversive  of  the 
trust  imposed  upon  the  State  by  the  Act  of 
Congress;  that  its  effect  was  to  devote  the  lands 
and  proceeds  thereof  to  purposes  different  from 
those  which  the  original  grant  was  intended  to 
secure;  that  it  threw  off,  or  endeavored  to 
throw  off,  all  public  responsibili^  in  relation  to 
the  trust;  ana  hence  that  the  scheme  itself  and 
the  contract  based  upon  it  were  void.  But  a 
reconsideration  of  the  subject  has  brought  us  to 
a  contrary  conclusion.  The  argument  against 
the  validity  of  the  scheme  is  that  it  effects  a  di- 
version of  the  proceeds  of  the  lands  from  the 
objects  and  purposes  of  the  congrrasional  grant 
These  were  declared  to  be  to  enable  the  State  to 
reclaim  the  lands  by  means  of  levees  and  drains. 
The  proviso  of  the  second  section  of  the  Act  of 
Congress  declared  that  the  proceeds  of  the 
lands,  whether  from  sale  or  direct  appropria- 
tion in  kind,  should  be  applied  exclusively,  as 
far  as  necessary,  to  these  purposes.  This  Ian- 
euage  implies  that  the  State  was  to  have  the 
full  power  of  disposition  of  the  lands;  and  only 
gives  direction  as  to  the  application  of  the  pro- 
ceeds, and  of  this  application  onl v  '  as  far  as  ne- 
cessary' to  secure  the  obiect  specified.  It  is  very 
questionable  whether  the  security  for  the  ap- 
plication of  the  proceeds  thus  pointed  out  does 
not  rest  upon  the  good  faith  of  the  State,  and 
whether  the  State  ma^  not  exercise  its  discre- 
tion in  that  behalf  without  being  liable  to  be 
called  to  account,  and  without  affecting  the 
titles  to  the  lands  disposed  of.  At  all  events,  it 
would  seem  that  Congress  alone  has  the  power 
to  enforce  the  conditions  of  the  grant,  either  by 
a  revocation  thereof,  or  other  suitable  action, 
in  a  dear  case  of  violation  of  the  conditions. 
And,  as  the  application  of  the  proceeds  to  the 
named  objects  is  only  prescribed  'as  far  as 
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necessanr,'  room  Is  left  for  the  exercise,  by  the 
State,  of  a  large  discretion  as  to  the  extent  of  the 
necessity.  In  the  present  case  it  is  not  shown 
by  alle^tions  in  the  bill,  or  otherwise  (if  such  X180] 
a  showing  would  be  admissible),  that  any  neces- 
sity existed  for  devoting  the  proceeds  of  the 
lands  in  question  to  the  purposes  of  drainage. 
No  case  is  shown  as  the  basis  of  any  complaint, 
even  on  the  part  of  the  Gkneral  Government, 
much  less  on  the  part  of  the  County  of  Adams, 
which  voluntarilv  entered  into  the  arrange- 
ment complained,  of.  Our  conclusion,  there- 
fore, is  that  this  objection  to  the  validitv  of  the 
contract  cannot  prevail."  The  opinion  then 
overruled  the  other  ^rounds  urged  in  favor  of 
the  plaintiff,  reversed  the  decree  below,  and  di- 
rected a  decree  to  be  entered  dismissing  the  bill 
without  prejudice  to  the  right  of  the  county  to 
bring  an  action  at  law  for  any  breach  of  the 
terms  of  the  contract. 

The  provisions  of  the  Swamp  Land  Act  of 
1850,  and  of  the  Iowa  statutes  in  regard  to  the 
swamp  lands,  were  again  considered  by  this 
court  in  Mitta  Ckninty  v.  Burlington  dbM.  R,  B. 
B.  Go.  107  U.  S.  557  [27:578]  at  October  Term. 
1882,  the  opinion  of  the  court  being  delivered 
by  Mr.  Justice  Bradley.  In  that  case  refer- 
ence was  made  to  American  Emigrant  Co.  v. 
Wright  County,  supra,  and  it  was  said  that  the 
contract  there  "was  declared  to  be  void  for  ac- 
tual fraud  of  the  grossest  character,"  and  that 
the  question  as  to  whether  the  disposition  of 
the  lands  operated  as  a  diversion  of  the  fund, 
in  violation  of  the  original  grant,  was  not  fully 
considered.  The  opinion  also  referred  to  the 
case  of  American  Emigrant  Co,  v.  Adams  Coun- 
ty, supra,  and  quoted  a  large  part  of  the  ex- 
tract above  given  from  the  opinion  in  that  case, 
and  then  added:  "Upon  further  consideration 
of  the  whole  subject,  wo  are  convinced  that  the 
suggestion  then  made,  that  the  application  of 
the  proceeds  of  these  lands  to  the  purposes  of 
the  grant  rests  upon  the  good  faith  of  the  State, 
and  that  the  State  may  exercise  its  discretion  as 
to  the  disposal  of  them,  is  the  only  correct  view. 
It  is  a  matter  between  two  sovereign  powers, 
and  one  which  private  parties  cannot  bring  into 
discussion.  Swamp  and  overflowed  lands  are 
of  little  value  to  the  government  of  United 
States,  whose  principal  interest  in  them  is  to 
dispose  of  them  for  purposes  of  revenue; 
whereas,  the  State  (Governments,  being  con- 
cerned in  their  settlement  and  improvement,  in 
the  opening  up  of  roads  and  other  public  works 
through  them,  iii  the  promotion  of  the  public  [190} 
health  by  systems  of  drainage  and  embank- 
ment, are  far  more  deeply  interested  in  having 
the  disposal  and  management  of  them.  For 
these  reasons,  it  was  a  wise  measure  on  the  part 
of  Congress  to  cede  these  lands  to  the  States  in 
which  they  lay,  subject  to  the  disposal  of  their 
respective  Le^slatures;  and,  although  it  is 
specially  provided  that  the  proceeds  of  such 
lands  shall  be  applied,  'as  far  as  necessary,'  to 
their  reclamation  by  means  of  levees  and 
drains,  this  is  a  duty  which  was  imposed  upon 
and  assumed  by  the  States,  alone,  when  they 
accepted  the  grant;  and  whether  faithfully  per- 
formed or  not  is  a  question  between  the  United 
States  and  the  States;  and  is  neither  a  trust  fol- 
lowing the  lands  nor  a  duty  which  private  par- 
ties can  enforce  as  against  the  State." 

These  views  were  confirmed  in  the  case  of 
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Eagar  y.  BeelamaU(m  DUtriet,  111  U.  8.  701, 
718  [28: 569, 674]  at  October  Term,  1888,  where 
it  was  said  of  the  Swamp  Land  Act  of  1850 
that  the  appropriation  of  the  proceeds  of  the 
sale  of  the  lands  rested  solely  in  the  good  faith 
of  the  State;  and  that  its  discretion  in  disposing 
of  them  was  not  controlled  by  the  condition 
mentioned  in  the  Act,  as  neither  a  contract  nor 
a  tnist  following  the  lands  was  thereby  created. 
Inthe  case  01  L&uiHanay.  United  Statei,  22 
Ct  CI.  284,  the  State  of  Louisiana  sued  the 
United  States  for  claims  arising  under  the  fiye 
per  cent  Act  of  1811,  and  under  the  Swamp 
Land  Acts  of  1850  and  1855,  and  had  a  judg- 
ment for  both  claims,  amounting  to  $71,885.^ 
which  was  aflOirmed  by  this  court,  in  United 
Btates  Y.  Louisiana,  128  U.  S.  82  [ante,  60]. 
In  that  case  the  United  States  interposed  the 
defense  of  the  Umitation  of  six  years  as  to  the 
swamp  land  claim.  The  court  of  claims  held 
that  the  action  of  the  Commissioner  of  the  Qen- 
eral  Land  Office,  under  section  2  of  the  Act  of 
1855,  in  determining,  on  proof  by  the  agent  of 
the  State,  that  any  of  the  swamp  lana  had, 
within  the  meaning  of  the  Act,  been  sold  by 
the  United  States,  so  as  to  bring  into  force  the 
requirement  that  the  purchase  money  should 
be  paid  over  to  the  State,  was  necessary  to  a 
right  of  action  for  the  money  on  the  part  of  the 
State;  and  that,  as  such  action  in  that  case  did 
not  occur  more  than  six  years  before  the  bring- 
ing of  the  suit,  the  limitation  prescribed  by  sec- 
tion 1069  of  the  Revised  Statutes  did  not  ap- 


ply. A  set-off  or  counterclaim  was  interposed 
in  that  case  by  the  United  States,  they  alleging 
that  the  amount  due  by  citizens  of  the  State  oi 


Louisiana  to  the  United  States  for  the  direct 
tax  levied  by  the  Act  of  August  5, 1861 ,  12  Stat. 
atL.  292,  was  a  proper  subject  of  set-off  against 
the  claim  of  the  State  in  the  suit  This  con- 
tention of  the  United  States  was  overruled  by 
the  court  of  claims,  on  the  ground  that  the 
State  had  never  assumed  the  payment  of  the  tax 
assessed  under  the  Act  of  1861.  On  the  ap- 
peal to  this  court  by  the  United  States,  123  U. 
».  82  [ante,  69],  it  was  said,  in  the  opinion  of 
the  court,  delivered  by  Mr,  Justice  Field,  that 
the  Statute  of  Limitations  did  not  seem  to  have 
any  application  to  the  demand  arising  upon  the 
Swamp  Land  Acts;  and  that,  as  the  Commis- 
sioner of  the  General  Land  Office  had  not  found 
and  certified  the  amount  due  to  the  State  from 
the  sales  of  swamp  lands  until  the  80th  of  June, 
1885,  and  the  suit  was  commenced  in  Septem- 
ber, 1886,  the  limitation  of  the  statute  did  not 
apply  to  the  case.  It  was  further  held  that  the 
State  was  not  liable  for  the  taxes  assessed  un- 
der the  Act  of  August  5, 1861,  against  the  real 
property  of  private  individuals  in  the  State, 
and  that  the  court  of  claims  had  Jurisdiction  of 
the  action.  Therefore  the  Judgment  was  af- 
firmed. 

In  accordance  with  the  views  of  this  court 
in  the  cases  above  cited,  it  must  be  held  that 
the  proceeds  of  the  swamp  lands  are  not  sub- 
ject to  a  property  trust,  either  in  the  hands  of 
the  United  States  or  in  those  of  the  State,  in 
such  sense  that  the  claim  of  the  United  States 
upon  the  State  for  the  overdue  coupons  on  the 
Indian  Trust  bonds,  involved  in  the  present 
case,  cannot  be  set  off  against  the  claim  of  the 
State  to  the  swamp  land  fund. 

Under  the  Act  of  1850  the  swamp  lands  are 
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to  be  conveyed  to  the  State  as  an  absolute  gifl^ 
with  a  direction  that  their  proceeds  shall  be  ap- 
plied exclusively,  as  j^  as  neoessary,  to  the 
purpose  of  reclaiming  the  landa  The  judg- 
ment of  the  State  as  to  the  neoeasity  is  para- 
mount, and  any  application  of  the  proceeds  by 
the  State  to  any  other  object  is  to  be  taken  as 
the  declaration  of  its  iuagment  that  the  ap-  [108] 
plication  of  the  proceeds  to  the  reclamation  of 
the  lands  is  not  necessary.  By  the  2d  section 
of  the  Act  of  1855  it  is  proyided  that  the  pur- 
chase money  received  by  the  United  States  for 
the  swamp  lands  sold  by  them  shall  be  paid 
over  to  the  State.  There  is  nothing  in  these 
provisions  of  the  character  of  a  property  trust, 
and  nothing  to  prevent  the  application,  by  the 
State,  of  the  swamp  land  funa  to  general  pur- 
poses. If  the  power  exists  anywhere  to  enforce 
any  provisions  attached  to  the  grant,  it  resides 
in  Congress,  and  not  in  the  court. 

The  same  views  apply  to  the  provision  as  to 
the  five  per  cent  fund,  in  the  Act  of  1811,  that  it 
shall  be  applied  to  laying  out  and  constructing 
public  roads  and  levees  in  the  State,  "as  the 
Legislature  thereof  may  direct;"  and,  as  to  both 
the  five  per  cent  fund  and  the  swamp  land  fund, 
we  are  of  opinion  that  neither  of  them  is  of 
such  a  character  that  the  debt  due  to  the  United 
States  by  the  State  of  Louisiana,  for  the  over- 
due coupons  (m  the  Indian  Trust  bonds,  can- 
not be  set  off  against  the  fund  which  is  in  the 
hands  of  the  United  States.  This  being  so.  it 
follows  that  the  limitation  of  section  1060  of 
the  Revised  Statutes  is  a  bar  against  the  recov-  . 
ery  of  the  item  of  $18,602.71  of  the  five  per 
cent  fund,  credited  May  8,  1879,  and  that  the 
amount  dt  the  set-off  of  $81,080,  for  coupons 
falling  due  up  to  November  1, 1887,  on  the 
Indian  Trust  Donds,  is  a  valid  set-off  against 
the  remaining  $29,970,  and  is  more  than  sufi^ 
cient  to  extinguish  that  item. 

It  results  from  these  vietos  that  thejudgmerU 
of  the  Court  of  Claims  must  be  reversed,  and  the 
case  be  remanded  to  tliat  court,  unth  a  direction 
to  enter  a  Judgment  in  fawr  of  the  United 
States. 


EMMA  J.  6LACEL0CK  bt  al.,  Appts.^    rg^^ 

JACOB  SMALL  bt  al. 

(See  &  a  Bepori»r*8  ed.  96-106.) 

Jurisdietionof  circuit  court-^LcUon  by  assignm 
— decree  dismissing  suit. 

1.  The  Clrouit  Oonrt  of  the  United  States  has  no 
liurifldiotfon  of  a  suit  which  is  substantiallj  by  aotd 
for  the  benefit  of>  one  of  the  defendants,  named 
therein,  who  was  at  the  time  of  the  oommenoe- 
ment  of  the  suit,  and  has  since  continued  to  be,  a 
citizen  of  the  same  State  with  another  defendfuit 
therein,  avainst  whom  the  substantial  relief  in  the 
action  is  claimed. 

2.  An  action  to  recover  amotmt  of  a  bond,  and 
for  a  foreclosure  of  the  mortgage  given  to  secure 
it,  and  a  sale  of  the  mortoaged  premises,  is  not 
within  the  jurisdiction  of  the  circuit  court,  when 
brought  by  an  assignee  of  the  bond,  in  a  case  in 
which  the  assignor  could  not  prosecute  such  a 
suit 

8.  Where  the  circuit  oourt  ought  to  have  dis- 
missed a  suit  for  want  of  Jurisdiction,  and  not  upon 
the  merits,  its  decree  dismissing  it  on  the  merits 
will  be  reversed,  and  the  case  remanded,with  direo- 
tiona  to  dismiss  the  suit  for  want  of  juriadlcttoo. 

[No.  148.] 
Argued  April  10, 11, 1888.    Decided  April  SS. 
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APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
SouUi  Carolina,  dismissing,  on  the  merits,  a 
Miit  to  annul  the  payment  In  Confederate 
Treasury  notes  of  a  bond,  and  to  reestablish 
the  bond  and  the  accompanying  mortgage,  and 
for  payment  of  the  bond  and  mortgage,  and  sale 
of  the  mortgaged  premises.  Beveried,  and  ease 
remanded,  mtU  direetioM  to  dUmiu  ihemUtfor 
^oant  of  jurudietion. 

The  facts  are  fully  stated  in  the  opinion. 

Mestn.  B.  H.  Rntled^^e  and  Jamei  Lovmdet 
for  appelkmts: 

Sinall  knew  he  was  dealing  with  a  trustee. 

Magwood  v.  B.  B.  Bank,  0  S.  C.  891;  Shaw 
T.  Spencer,  100  Mass.  882:  Lowry  y.  Oommer- 
dal  ib  F.  Bank,  Taney,  C.  C.  Dec.  880,  888, 
384,  886;  HughuY.  U.S.  71  U.  8.  4  Wall  282 
(18: 808). 

He  knew  that  this  money  was  not  legal  ten- 
der, eyen  under  the  Constitution  of  the  Con- 
federate States.    He  knew  it  was  below  par. 

Ward  y.  Smith,  74  U.  S.  7  Wall.  461  (19:209); 
Bam  Y.  Lockhart,  84  U.  S.  17  Wall.  681  (21: 
«60). 

The  entire  transaction  is  an  absolute  nul- 


^. 


Tickman  y.  Jones,  76  U.  B.  9  Wall.  201  (19: 
4(68);  Dewing  y.  Perdicaries,  96  U.  S.  196,  196 
(24:  656);  MeBumeg  y.  Carson,  99  U.  S.  670 
(25:881);  FreU  y.  Stover,  89  U.  S.  22  Wall  207 
1:771);  Glasgow  y.  Lipse,  117  U.  8.  888  (29: 

(tatutes  of  Limitations  do  not  apply  to  pro- 
ceedings in  equity. 

SuUtvan  y.  Portland  it  K  B  B.  Go.  H  JJ. 
S.  811  (24: 826);  Brown  y.  Buena  Vista  County, 
95  U.  8.  161  (24: 428). 

The  rule  that  the  Statute  of  Limitations  runs 
in  fayor  of  a  direct  trustee  from  the  date  when 
he  did  some  act  which  broke  the  trust  relation, 
of  which  the  cestui  que  trust  had  notice,  does 
not  apply. 

Story,  £q.  Jur.  1620  a;  Biddle  y.  Biddle,  5 
Rich.  £q.  81;  Brockington  y.  Camlin,  4  Strob. 
Eq.  \^i  Moore  y.  Porcher,  Bail  Eq.  196;  PH- 
tus  y.  Clawson,  4  Rich.  Eq.  101 ;  Speidel  y.  Her^ 
rid,  120  U.  8.  886  (80: 719). 

In  order  that  acquiescence  and  release  or  con- 
firmation may  be  a  good  defense,  the  eatui  que 
trust  must  be  sui  juris,  and  noi  feme  covert  or 
infant,  must  be  fully  acquainted  with  all  the 
facts,  and  must  be  also  apprised  of  the  law,  or 
bow  those  facts  would  be  dealt  wiUi  if  brought 
before  a  court  of  equity. 

Lewin,  Tr.  778;  Hill,  Tr.  882;  GockereU  y. 
Cholmdey,  1  Russ.  &  AI.  426;  S.O.  8  Russ.  674. 

A  party  is  not  estopped  by  silence,  unless  it 
has  misled  another  to  his  hurt 

Philadelphia,  W.  d:B.  R.B  Co.  y.  Dubois,  79 
U.  S.  12  Wall.  64(20:269);  Lowndes  v.  Chisholtn, 
2  McCord,  Ch.  468;  Snell  y.  Atlantic  F.  d  M, 
Ins.  Co.  98  U.  S.  90.  91  (26: 64,  65);  Hopkins  v. 
Magyck,  1  HiU,  Eq.  251;  Manh  v.  Whitmare,  88 
TJ.  S.  21  Wall.  181  (22: 482);  DunUyp  v.  B(M,  6 
U.  8.  2  CJranch,  180  (2:  246);  Upton  y.  THbil- 
ooek,  91  U.  8. 46  (22: 208);  CampbeU  y.  Holt,  115 
U.  8. 620  i29: 488). 

When  the  suit  is  brought  for  a  tortious  tak- 
ing or  wrongful  detention  of  the  chattel,  then 
the  remedy  accrues  to  the  person  who  has  the 
ri^t  of  property  or  of  possession  at  the  time. 
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Deshler  y.  Dodge,  67  U.  8.  16  Hqw.  681  (14: 
1088). 

The  assignee  of  a  chose  in  action  may  main- 
tain a  suit  m  the  circuit  court  to  recoyer  posses* 
sion  of  ttie  specific  thing,  or  damages  for  its 
wrongful  caption  or  detention,  thou^gh  the  court 
would  haye  no  jurisdiction  of  the  suit  if  brought 
by  assignors. 

Bushnell  y.  Kennedy,  76  U.  8.  9  Wall.  391 
(19: 788). 

Having  obtained  rightful  jurisdiction  of  the 
parties  and  the  subject  matter  of  the  action  for 
one  purpose,  Uie  court  will  make  its  jurisdic- 
tion effectual  for  complete  relief. 

Ober  V.  Gallagher,  93  U.  S.  206j;28: 881);  Tay^ 
toe  y.  Merchants  F.  Ins.  Co.  60  iF.  8.  9  How. 
890  (18: 187);  Ward  v.  Todd,  108  U.  8.  829  (26: 
840);  Story,  Eq.  §  64  a;  Quattlebaum  y.  Biack, 
24  8.  C.  65. 

Jurisdiction  is  not  ousted  by  the  fact  that  one 
defendant,  who  has  a  like  and  several  interest 
with  the  plaintiffs,  is  a  citizen  of  the  same 
State  wito  the  defendant  a^nst  whom  the 
plaintiffs  make  their  contention. 

Meyer  v.  Delaware  B.  B  Const.  Co.  100  U.  8. 
467  (26:598);  Barney  v.  Baltimore,  78  U.  S.  6 
Wall.  282  (18: 826);  Williams  y.  Nottawa.  104 
U.  8. 210(26: 719);  Peninsular  Iron  Co.  v.  Stone, 
121  U.  8. 682  (80: 1020);  Grover  dt  B.  S.  M.  Co. 
y.  Florence  S.  2L  Co.  86U.  8. 18  Wall  568(21: 
914). 

The  foreclosure  proceedings  will  be  ancillary 
to  the  original  suit;  and  such  proceedinsrs  are 
maintainable  without  reference  to  the  citizen- 
ship or  residence  of  the  parties.    . 

KrippendorfY.  Hyde,  110  U.  8. 276  (28: 146); 
Christmas  v.  Bussell,  81  U.  8.  14  WaU.  82  (20: 
763);  Jones  v.  Andrews,  77  U.  8. 10  Wall.  881 
(19:936);  Pa<j(/te  B  B.  Co.  v.  Missouri  Pac.  B 
Co.  Ill  U.  8. 522  (28:  ^^)\  Dewey  v.  West  Fair- 
mount  Gas  Coal  Co.  128  U.  8.  888  {anU,  181). 

Wherever  a  person  acts  or  is  restrained  from 
acting  by  misdirection  of  law,  which  misleads 
him  into  the  belief  thai  he  has  no  rights  what- 
ever in  the  premises,  such  omission  to  act  can- 
not be  charged  against  him,  on  a  question  of 
laches,  for  Uie  purpose  of  preventing  him  from 
asserting  his  rights  when  he  discovers  the  mis- 
take, so  as  to  bar  relief  in  equity.  In  case  of 
mistake  of  fact  there  is  no  doubt. 

1  Story,  Eq.  Jur.  BigeloVs  ed.  1886,  §  140, 
note  18,  p.  154;  Dunlop  v.  Ball,  6  U.  8.  2 
Cranch,  180  (2: 24^;  Marsh  v.  Whitmare,  88  U. 
S.  21  Wall.  178  (22: 482). 

Messrs.  James  Simoiui  and  Samnel 
Lord,  for  appellees: 

If  one  of  the  parties  on  one  side  of  the  suit 
is  a  citizen  of  the  same  State  with  one  or  more 
of  the  parties  on  the  other  side,  the  federal 
courts  have  no  jurisdiction. 

Strawbridge  y.  Curtis,  7  U.  8.  8  Cranch,  267 
CJ:435);  New  Orleans  y.  Winter,  14  U.  8.  1 
Wheat.  91  (4:44);  Susquehanna  A  W.  V.  B.B. 
<fc  Coal  Co.  V.  Blatchford,  78 U.  8. 11  Wall.  178 
(20: 179);  Walden  y.  Skinner,  101  U.  8.  589  ^: 
967);  Fami  v.  Tesson,  66  U.  8.  1  Black,  809 
(17: 67). 

Where  a  pc^y  claims  in  the  federal  court 
through  an  assignment  of  a  chose  in  action,  he 
must  allege  that  the  assignor^  at  the  time  suit 
was  brought,  was  a  citizen  of  a  different  8tate 
from  that  of  defendant. 
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Bradley  ▼.  Bhine,  75  U.  8.  8  WaU.  898  (19: 
467)  and  cases  cited;  Morgan  y.  Oay,  86  CT.  8. 
19  Wall.  81  (22:100);  Susquehanna  db  W.V,B.  B. 
di  Coal  Co.  V.  Blatehford,  78  U.  8. 11  Wall.  172 
(20:  179);  Q/rhin  v.  Elaekhawk  County,  105  U. 
8.659(26:1186). 

The  bill  does  not  state  the  citizenship  of 
Blacklock,  the  assignor,  and  that  he  could  have 
maintained  the  suit 

Turner  v.  Bank  of  North  America^  4  U.  8.  4 
Ball.  11  (1:719);  Marshall  y.  Baltimore  A  0. 
B.  B.  Co.  57  U.  S.  16  How.  840,  841  h4: 964); 
Dred  Scott  v.  Samtftn-d,  60  U.  S.  19  How.  398 
(15: 691);  BradUy  v.  Bhine,  75  U.  8.  8  WaU. 
898  (19: 467);  Peninsular  Iron  Co.  v.  Stone,  121 
U.  8.  681  (80: 1020);  Biruf  Iron  Bridge  d  Mfg. 
Co.  V.  Otoe  County,  120  U.  8. 225  (80: 628);  Pep- 
per y.  Fordyce,  119  U.  8.  469  (30: 485);  Bdrs  v. 
Preston,  111  U.  8. 262  (28: 419);  OraceY.  Amer- 
ican Cent  Ins.  Co.  109  U.  8.  278  (27: 982). 

8mall  never  made  any  of  the  payments  in 
Confederate  money,  but  in  his  check  on  the 
state  bank,  where  he  had  never  deposited  any 
Confederate  money  up  to  the  time  of  giving 
these  checks. 

Glasgow  v.  Lipse,  117  U.  8.  885  (29:908); 
Donnelly  y.  District  of  Columbia,  119  U.  8. 889 
(80: 465). 

See,  as  to  payments  in  bank  bills  when  cur- 
rent, Legal  Tender  Case,  110  U.  8.  445  (28: 
218). 

The  claim  made  by  this  bill  is  a  stale  claim. 

Smith  V.  Clay,  8  Bro.  Ch.  689.  n;  Piatt  v. 
Vattier.U  U.  S.  9  Pet.  415,  416  (9: 177);  Bad- 
ger V.  Badger,  69  U.  8.  2  Wall.  98  (17: 838); 
Maxwell  Y.  Kennedy,  49  U.  8.  8  How.  210  (12: 
1051);  Bowman  v.  Wathen,  42  U.  S.  1  How. 
189  (11:  97.  98);  Sullivan  y.  Portland  A  K.  B. 
B.  Co.  94  U.  8.  811  (24:826);  HaU  v.  Tmw,  102 
U.  8.  467  (26:219);  Burke  v.  Sfnith,  88  U.  8.  16 
Wall.  401  (21:865);  Qodden  v.  KimmeU,  99 
U.  8. 201,  210,  212  (25;  431, 484.  485);  Hunt  v. 
Bfnith,  8  Rich.  Eq,  465;  Hume  v.  Beale,  84  U. 
B.  17  Wall.  336  (21: 602);  Hoyt  v.  Sprague,  108 
U.S.  686  (26: 594). 

The  claim  is  barred  by  the  Statute  of  Limi- 
tations. 

Van  Bhyn  v.  Vincent,  1  McCord,  Ch.  810; 
Prescott  V.  Huhbell,  1  Hill,  Eq.  212;  EUglebergtr 
v.  Kibiler,  Id.  118;  Farr  v.  Farr,  Id.  887;  Turn- 
buU  V.  Gadsden,  2  Strobh.  Eq.  18;  Beck  v. 
Gearson,  8  Rich.  Eq.  180;  Lott  v.  De  Graffenried, 
10  Rich.  Eq.  850;  Kihler  v.  McBwain,  16  8.  C. 
655. 

[07]  Mr.  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity,  filed  on  the  8th  of 
October,  1879,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  South  Carolina, 
by  Emma  Jane  Blacklock  and  Mary  Black- 
lock,  citizens  of  Georgia,  against  Jacob  Small, 
a  citizen  of  South  Carolina,  Alexander  Robert- 
son, a  citizen  of  North  Carolina,  and  Helen 
Robertson  Blacklock,  a  citizen  oi  South  Caro- 
lina. 

The  substance  of  the  allegations  of  the  bill 
is  that,  on  the  20th  of  March,  1860,  John  F. 
Blacklock,  the  father  of  the  plaintiffs,  owning 
a  house  and  lot  in  the  city  of  Charleston,  in 
the  State  of  South  Carolina,  sold  and  conveyed 
it  to  the  defendant  Small,  who,  on  the  same 
day,  gave  back  to  Blacklock  a  bond  and  mort- 
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gage,— the  mortgage  covering  the  bouse  and  lot» 
and  bein^  given  to  secure  the  payment  on  the 
bond  of  the  sum  of  $10,600,  by  three  equal  and 
successive  annual  installments,  the  first  one 
payable  on  the  20th  of  March,  1861,  with  in- 
terest from  the  date  of  the  bond  and  mortgage, 
payable  annually;  that  the  purchase  money  of 
the  house  and  lot  was  $16,000,  of  which  $5,400 
was  paid  in  cash  at  the  time;  that  Blacklock, 
the  mortgage,  after  receiving  from  Small,  on 
the  19th  of  March,  1861,  $742 for  one  year's  in-  [Og] 
terest,  at  7  per  cent,  on  the  bond,  indorsed  on 
it  the  following  assignment: 

* 'For  value  receivea  I  hereby  assign,  transfer, 
and  set  over  all  my  right,  title,and  interest  in  this 
bond  to  Alexander  Kobfiilson.  in  trust  lor  chil- 
dren of  J.  F.  Blacklock.    J.  F.  Blacklock." 

That  the  assignee  was  the  defendant  Robert- 
son, and  the  "children  of  J.  F.  ttlacklock  were 
the  plaintiffs  and  the  defendant  Helen  RobertsoD 
Blacklock;  that  Small  pretended  to  pay  the  bond 
by  making  payments  to  Robertson  as  follows .  on 
the  19th  of  October,  1861,  $8,600  on  account  of 
principal  and  $147  for  Interest;  on  the  4th  of 
April,  1862,  $2,000  on  account  of  principal  and 
$490for  interest;  and  on  the  lOth  of  Apru,  1862, 
the  balance  of  the  principal  and  interest,  making 
such  payments  in  the  treasury  notes  of  the  Con- 
federate States;  that  upon  the  receipt  thereof 
Robertson  satisfied  the  mortgage  and  delivered 
up  the  bond  to  Small;  that,  at  the  time  of  the 
creation  of  the  trust  in  the  hands  of  Robertson, 
the  children  of  Blacklock  were  infants;  that  in 
May,  1861,  Blacklock  went  with  the  children 
to  England,  and  remained  there  until  the  close 
of  the  war;  that  Robertson,  In  receiving  sucb 
payments  in  the  treasury  notes  of  the  Confed- 
erate States,  violated  his  duty  and  was  guilty 
of  a  breach  of  trust;  that  Small,  inattemptme 
to  pay  the  debt  in  an  illegal  currency,  with  full 
notice  of  the  trust,  had  not  paid  the  debt;  that 
the  satisfaction  of  the  mortgage  was  void,  and 
its  lien  was  still  subsisting;  and  that  Small  was 
still  liable  for  the  amount  due  on  the  bond, 
with  interest. 

The  prayer  of  the  biU  is  that  the  payment  of 
the  bond  in  Confederate  treasury  notes  may  be 
disallowed:  that  the  satisfaction  of  the  mort- 
gage may  be  annulled,  and  the  mortgage  be  re- 
established and  declared  a  subsisting  lien  on 
the  land;  that  Small  may  be  ordered  to  deliver 
up  the  bond  and  mortgage  to  the  plaintiffs;  and 
that  the  plaintiffs  may  nave  a  decree  for  the 
payment  to  them  by  Small  of  the  amount  due» 
and  for  a  sale  of  the  mortgaged  premises. 

Small  appeared  in  the  suit  and  interposed  a 
plea  that  the  court  had  no  jurisdiction  of  the 
cause,  because  the  plaintiffs  as  well  as  himself 
were  citizens  of  South  Carolina  when  the  bill 
was  filed.  On  issue  Joined  on  this  plea,  it  was  [00| 
overruled,  and  Small  put  in  an  answer  to  the  ^ 

bill,  as  did  also  Robertson. 

The  defendant  Helen  Robertson  Blacklock 
put  in  an  answer,  admittingthe  allegations  of 
the  bill,  and  averring  that  Kobertson  held  the 
bond  and  mortgage  as  a  trustee  for  herself 
and  her  sisters,  m  whom  was  the  real  and  ac- 
tual interest  therein:  that  the  attempted  pay- 
ment by  Small  was  without  legal  effect;  that 
the  bond  and  mortgage  were  still  the  property 
of  the  defendant  and  her  sisters;  and  that  she 
Joins  in  the  prayer  of  the  bill  that  the  pretended 
payments  of  the  bond,  by  Small  to  Robertson, 
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and  the  aiitisfactioii  entered  on  the  mortgage, 
be  declared  null  and  void;  that  the  bond  and 
mortgage  be  declared  valid  and  subsistlog  ob- 
ligations of  Small  to  Robertson,  as  the  trustee 
ofa  trust  for  the  benefit  of  the  defendant  and 
her  sisters;  and  that  Small  be  decreed  to  pay 
the  defendant  and  the  plaintiffs  the  amount  of 
money  secured  by  the  bond  and  mortgage. 

Under  replications  to  the  answers,  proofs 
were  taken  by  the  several  parties.  The  case 
was  heard  on  its  merits,  and  a  decree  was  made 
dismissing  the  bill,  wita  costs.  From  this  de- 
cree the  pudntiffs  and  the  defendant  Helen  Rob- 
ertson Blacklock  have  appealed  to  this  court. 
[108]  It  appears  by  the  proofs  in  the  record  that 
John  F.  Blacklock,  the  assignor  of  the  bond, 
was,  at  the  time  of  the  assignment,  a  citizen  of 
South  Carolina,  and  continued  to  be  such  until 
this  suit  was  commenced,  and  that  the  defend- 
ant Small  was,  when  this  suit  was  commenced, 
a  citizen  of  South  Carolina.  Under  these  cir- 
cumstacces  the  provision  of  the  first  section  of 
the  Act  of  Con^^ss  of  March  8, 1875,  chap. 
187»  18  Stat  at  L.  470,  applies  to  this  case. 
That  provision  is  as  follows:  "Nor  shall  any 
circuit  or  district  court  have  cognizance  of  any 
suit  founded  on  contract  in  favor  of  an  assignee, 
unless  a  suit  might  have  been  prosecuted  in 
•such  court  to  recover  thereon  if  no  assignment 
had  been  made,  except  in  cases  of  promissory 
notes  negotiable  by  the  law  merchant,  and  bills 
of  exchange." 

The  present  suit  ia  a  suit  against  Small, 
founded  on  contract,  namely,  bis  bond  and 
mortgage  in  favor  of  the  plaintiffs,  who  claim 
only  under  the  assifi^ament  made  by  their  father, 
John  F.  Blacklock,  to  the  defendant  Robert* 
son.  John  F.  Blacklock  could  not  have  pros- 
ecuted this  suit  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  South  Caro- 
lina, to  recover  on  the  bond  and  mortgage 
acainst  Small,  if  he  had  made  no  assignment 
of  the  bond  to  Robertson;  for  the  reason  that 
he  and  Small  were  not  citizens  of  different 
States  when  the  suit  was  commenced,  but  were 
both  of  them  at  that  time  citizens  of  South 
Carolina. 

In  answer  to  this  objection  it  is  contended 
by  the  appellants  that  this  suit  is  not  to  be  re- 
garded as  a  suit  founded  on  the  contract  of 
Small,  to  recover  thereon,  but  is  to  be  regarded 
as  a  suit  for  the  delivery  of  the  bond  ana  mort- 
gagee by  Small  to  the  plaintiffs,  founded  on 
their  wrongful  detention,  and  that  the  rest  of 
the  relief  prayed  by  the  bill  is  ancillary  and  in- 
cidental; and  the  cases  of  Deshler  v.  Jiodge,  57 
U.  S.  16  How.  822  [14: 1084],  and  Bushnell  v. 
Kennedy,  76  U.  S.  9  Wall.  887  [19:786],  are  cited 
as  authorities;  but  they  do  not  apply. 

The  case  of  Deshler  v.  Dodge  was  an  action 
of  replevin,  brought  by  a  citizen  of  New  York 
[104]  afainst  a  citizen  of  Ohio,  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ohio, 
to  recover  possession  of  a  package  of  bank 
bills.  The  title  of  the  plaintiff  to  the  contents 
of  the  package  was  derived  by  assignment  from 
corporations  of  Ohio.  This  courtneld  that  the 
action  could  be  maintained,  although  the  as- 
signors could  not  have  brought  the  suit,  and 
that  the  suit  was  not  one  to  recover  the  contents 
of  a  chose  in  action,  within  the  meaning  of  sec- 
tion 11  of  the  Judiciary  Act  of  September  24, 
1789. 
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In  Bushnell  v.  Kmnedif  it  was  said,  though 
not  determined,  because  not  necessary  to  tluit 
case,  that  the  provision  of  the  11th  section  of 
the  Judiciary  Act  of  1789  did  not  apply  to  a 
naked  right  of  action  founded  on  a  wrongf ul^ 
act  or  a  neglect  of  duty,  to  which  the  law  at- 
tached damages. 

In  the  present  case,  the  bill  ia  clearly  one  for 
a  decree  against  Small  for  the  amount  of  the 
bond,  and  for  a  foreclosure  of  the  mortgage 
and  a  sale  of  the  mortgiged  premises. 

There  is  another  dmSculty  in  the  case,  on 
the  question  of  jurisdiction.  The  bond  was  a 
unit;  the  mortgage  was  a  unit;  and  the  assign- 
ment of  the  bond  by  Blacklock  to  Robertson 
in  trust  for  the  children  of  Blacklock  was  a 
unit.  The  bond  cannot  be  enforced  against 
Small,  nor  can  the  mortgaged  premises  be  sold, 
in  favor  of  the  two  plaintiffs  alone.  The  re- 
lief asked  in  the  suit  must  necessarily  be  for 
the  benefit  of  the  defendant  Helen  Robertson 
Blacklock,  as  well  as  for  the  benefit  of  the 
plaintiffs,  jespecially  as,  by  her  answer,  she 
ranges  herself  on  the  side  of  the  plaintiffs  aa 
against  Small,  Joins  in  the  prater  of  the  bill, 
and  asks  that  the  payment  of  the  bond  and 
the  satisfaction  of  the  mortgage  be  declared 
void,  and  that  the  bond  and  mortgage  be  de- 
clared valid  in  the  hands  of  Robertson  as  trus- 
tee for  the  benefit  of  herself  and  the  plaintiffs, 
and  that  Small  be  decreed  to  pay  to  herself 
and  the  plaintiffs  the  amount  of  money  secured 
by  the  bond  and  mortgage,  with  interest.  The 
suit  is  therefore  shown  to  be  one  substantially 
by  and  for  the  benefit  of  Helen  Robertson 
Blacklock,  and  the  proofs  show  that,  at  the 
time  of  the  commencement  of  the  suit,  she  was, 
and  has  since  then  always  continued  to  be,  a 
citizen  of  South  Carolina,  of  which  State  Small 
was  and  is  a  citizen.  Apree  v.  WmoaU,  112  U. 
8.  178  [28:698];  Thauer  v.  Life  Aseo.  112  U.  8. 
717  [28:8641;  New  Jereeu  OaU.  B.  B.  Co.  v. 
MiUs,  118  U.  S.  249  |^:949];  LouuviUe  dt  2f. 
R,  /?.  Co.  V.  Ide,  114  U.  S.  62  [29:68], 

The  circuit  court  ought  therefore  to  have 
dismissed  the  bill  for  want  of  Jurisdiction,  and 
not  upon  the  merits.  For  this  error  its  d^ree 
is  reversed,  toith  costs  in  this  court  against  the 
appellants,  because  the  reversal  takes  place  on 
account  of  their  fault  in  invoking  the  Juris- 
diction of  the  circuit  court  when  they  had  no 
right  to  resort  to  M.-^Mansfield,  C.  it  L.  M.  R. 
Co,  V.  Stoan,  111  U.  S.  879.  888.  889  [28:462, 
466], — and  the  case  is  remanded  to  the  Cireuit 
Court,  ioith  a  direction  to  dismiss  the  biU  for 
vant  of  jurisdiction,  without  costs  of  that  court. 


FRANKLIN  0.  SMITH,  Appt., 

V. 

BOARD  OF  COUNTY  COMMISSIONERS 
OF  BOURBON  COUNTY,  KANSAS, 
AND  BOURBON  COUNTY,  KANSAS. 

(See  &  0.  Beporter*8  ed.  105118.) 

Action  to  subject  county  bonds  to  the  payment  of 
a  judgment — mandamus — decree-— legal  right 
—jurisdiction — circuit  court—decree  of  dtj- 
missal. 

1.    In  an  aotioo  by  a  iudffment  creditor  of  a  rafl- 
road  company,  to  require  toe  company  to  assiaa  to 
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«oinp]aiiiant  Its  claim  serainst  the  county  for  bonds 
of  the  county,  and  to  require  the  county  to  sign 
and  deliver  to  the  complainant  such  bonds  in  pay- 
ment of  the  judgment,— Held,  that  the  only  remedy 
which  the  company  had  against  the  county  to  com- 
pel the  Issuing  and  deliyering  of  the  bonds  was  by 
mandamus, 

z.  Held,  also,  that  complainant  can  have  no  neater 
rights  against  the  county  than  the  raHroad  com- 
pany has,  and  that  relief  by  mandamus  cannot  be 
granted  in  equity,  but  only  at  law. 

8.  Hddn  aiso,  that  a  decree  might  be  Justified 
against  the  raOroad  company  for  an  assignment  of 
Its  right  to  the  bonds,  and  requiring  the  railroad 
company  to  permit  the  use  of  its  name  for  their 
recovery  by  th<»  appropriate  proceeding  at  law. 

4.  The  riffht  to  proceed  against  the  county  is  a 
purely  legal  right  and  can  only  be  prosecuted  at 
law,  notwithstanding  the  equitable  nature  of  the 
<iomplainant*s  rights  as  agamst  the  railroad  com- 
pany. 

5.  To  fltve  a  court  of  equity  Jurisdiction,  the 
nature  or  the  relief  asked  must  be  equitable,  even 
when  the  suit  is  based  on  an  equitable  titie. 

6.  Section  718,  Revised  Statutes,  construed  in 
oonnection  with  sections  1  and  2  of  the  Act  of  1875. 
operates  to  prevent  the  issuing,  by  the  United 
States  Circuit  Court,  of  a  writ  of  manaamus,  except 
in  aid  of  a  jurisdiction  previously  acquired  by  that 
court;  and  therefore  no  application  could  be  en- 
tertained in  that  court  for  a  mandamus  against  the 
eouutyat  the  suit  of  the  railroad  company. 

7.  where  the  relief  sought  cannot  be  granted  in 
equity,  and  the  circuitoourt  is  without  jurisdiction 
to  grant  the  relief,  it  cannot  decide  the  case  on  its 
merits;  and  a  decrees  dismissing  the  bill  irenerally, 
will  be  modified  so  that  the  dismissal  shall  be  witn- 
out  prejudice  to  complainants  rights  to  proceed  at 
law 

[No.  198.] 
Submitted  Feb.  17,1838.  Decided  April  £8, 1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Kausas,  dismissing  a  suit  to  subject  to  the  satis- 
faction of  a  jud^ent  against  a  railroad  com- 
pauy  an  alleged  indebtedness  of  a  county  to  the 
judgment  debtor.  Decree  modified,  eocuto  die- 
miss  the  mit  without  pr^diee  as  against  the 
county,  and  retaining  the  suit,  if  complainant 
elects,  and  shmos  title  to  relirf  against  the  rail 
road  company  alone. 

Statement  by  Mr.  Justice  Matthews: 
This  is  a  bill  in  equity  filed  Januaiy  28, 
1880,  in  the  nature  of  a  creditor's  bill.  The 
appellant  was  the  complainant  below,  and  in 
December,  1879,  recovered  a  judgment  at  law 
in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Kansas  for  $267,118.19,  besides 
costs,  against  the  Fort  Scott,  Humboldt  and 
Western  Railroad  Company,  on  which  judg- 
ment an  execution  has  been  issued  and  returned 
unsatisfied,  the  defendant  corporation  being 
insolvent  The  object  of  the  present  bill  is  to 
subject  to  the  satisfaction  of  tnis  judgment  an 
alleged  indebtedness  of  Bourbon  County,  Kan- 
4sas,  to  the  judgment  debtor,  the  Fort  Scott, 
Humboldt  and  Western  Railroad  Company. 
That  indebtedness  consists  in  a  supposed  legal 
obliffation  on  the  part  of  the  Boiuid  dF  Com- 
tnissioners  of  Bourbon  County  to  issue  and  de- 
liyer  to  the  Fort  Scott,  Humboldt  and  Western 
Railroad  Company  municipal  bonds  of  the 
County  in  payment  of  a  subscription  of  stock 
in  the  sum  of  $150,000.  The  obligation  to 
issue  and  deliver  these  bonds  is  aueged  to 
arise  upon  the  following  facts: 

On  July  23, 1869,  the  Board  of  Commission- 
ers of  Bourbon  County  made  an  order,  sub- 
mitting a  proposition  to  the  voten  of  the 
county  for  the  subscrip^n  of  stock  and  the 
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issuing  of  bonds  of  said  County  in  the  sum  of 
$150,000.  to  secure  the  construction  of  a  rail- 
road from  Fort  Scott  westwardly,  north  of  the 
Marmaton  River,  in  the  general  direction  of 
Humboldt,  in  Allen  County. 

This  order  directed  "that  there  be  subscribed, 
in  the  name  and  for  the  benefit  of  the  County 
of  Bourbon,  in  the  State  of  Kansas,  $150,000 
to  the  capital  stock  of  any  railroad  company 
now  orsanized,  or  that  shall  be  organized  here- 
after, tioat  shall  construct  a  railr^Eid  commen- 
cing at  the  city  of  Fort  Scott,  in  the  county 
and  State  aforesaid,  running  from  thence  west, 
north  of  the  Marmaton  River,  upon  the  most 
practical  route  in  the  geneial  direction  of  Hum- 
boldt, Allen  County,  E[ansas;  and  that  the 
bonds  of  said  County  be  issued  to  said  com- 
pany for  the  payment  of  said  subscription,  said 
bonds  to  be  payable  within  thirty  years  from 
the  date  thereof,  and  bearing  interest  payable 
semi-annually  at  the  rate  of  seven  per  centum 
per  annum;  Provided,  That  said  bonds  shall  [107] 
not  be  issued  until  the  question  shall  have  been 
submitted  to  a  vote  of  the  qualified  electors  of 
the  county  of  Bourbon  aforesaid,  and  shall 
have  received  a  majority  of  the  votes  cast  up- 
on said  proposition  in  }avor  thereof,  in  pur- 
suance of  the  provisions  of  the  statutes  in  such 
cases  made  and  provided;  and  that  said  ques- 
tion shall  be  suomitted  to  said  electors  at  a 
special  election  on  Tuesday,  the  24th  day  of 
August,  A.  D.  1869.  At  said  election  the  votes 
shaU  be  cast  'for  railroad  bonds'  and  'against 
railroad  bonds,'  and  if  it  shall  appear,  upon  a 
canvass  of  the  votes  cast  at  said  election,  by 
proper  officers,  according  to  law.  that  a  majority 
of  tne  votes  cast  upon  said  election  are  in  favor 
of  said  subscription,  then  the  said  order  shall 
be  carried  into  practical  operation  by  the  issu- 
ing of  said  bonds  to  the  said  company  whenever 
the  County  Commissioners  of  Bourbon  County 
are  satisfied  that  the  bonds  herein  provided  for, 
with  the  other  resources  of  the  sdd  company, 
shall  be  sufficient  and  adequate  to  complete  the 
construction  of  the  roadbed,  ready  for  the  iron, 
from  the  city  of  Fort  Scott  to  the  west  line  of 
Bourbon  County,"  etc. 

There  was  no  record  of  the  notice  of  the 
election  preserved  or  filed  in  the  clerk's  office; 
but  as  a  fact  the  proof  showed  that  the  notice 
of  the  election  was  first  ffiven  on  July  28, 1869, 
by  publication  in  the  Fort  Scott  Monitor,  a 
weekly  newspaper  published  at  Fort  Scott  in 
said  county,  and  for  three  successive  weeks 
thereafter,  the  last  publication  being  on  Au- 
gust 18th,  and  the  dection  on  the  24th  dav  of 
August  On  August  27th  the  vote  was  duly 
canvassed  by  the  Board  of  CommissionerB,  and 
was  ascertained  to  be  in  favor  of  the  subscrip- 
tion and  issuing  of  bonds  by  a  majority  of  over 
700.  In  October,  1870,  more  than  a  year  after 
the  bonds  were  voted,  the  Fort  Scott  and  Allen 
County  Railroad  Company  was  organized,  un- 
der the  general  laws  of  the  State  oiKansas,  for 
the  purpose  of  building  a  railroad  from  Fort 
S<x>tt  westwardly,  on  the  north  of  the  Marma- 
ton River,  in  theraieral  direction  named  in  the 
order  under  whioi  the  election  was  held.  The 
cori)orators  and  directors  of  this  railroad  were 
composed  largely  of  citizens  of  Bourbon 
County. 

Soon  after  the  organization  of  said  railroad    [108] 
company  the  Commiusionen  of  Bourbon  Ooun- 
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tj  appointed  Joseph  S.  Emmert  agent  for  the 
County  to  suhecri be  for  and  in  th€  name  of  the 
Ooun^  $150,000  of  stock  in  said  company, 
under  the  authority  of  the  election  held  August 
24,  1869,  with  the  proviso  that  the  company 
complete  its  roadbed,  ready  for  the  iron,  from 
Fort  Scott  to  the  western  line  of  the  county, 
by  the  1st  day  of  Jul  v.  1872.  This  agent  sub- 
scribed to  the  capital  stock  of  the  company  in 
the  amount  above  stated  in  the  name  of  the 
County,  as  authorized  by  said  order  of  appoint- 
ment; and  the  said  1,5(J0  shares  of  stock  were, 
at  various  meetings  of  the  stockholders  of  the 
company,  represented  and  voted,  either  by  the 
chairman  of  the  county  board  or  by  some  other 
person  authorized  thereto.  On  June  6,  1871, 
Franklin  C.  Smith,  the  complainant,  made  a 
contract  with  the  railroad  company  to  grade 
the  roadbed  from  Fort  Scott  to  Humboldt, 
about  23  miles,  and  to  construct  all  necessary 
bridges,  culverts,  etc,  for  which  he  was  to  be 
paid  in  part  by  $125,000  of  the  bonds  of  Bour- 
E)on  County  to  be  issued  in  payment  of  itd  sub- 
scription. Before  making  the  contract  he  had 
assurances  from  two  of  the  countv  commission- 
ers that  the  bonds  had  been  legally  and  regu- 
larly voted,  and  that  they  would  be  issued  on 
the  completion  of  his  contract.    On  July  28, 

1871,  on  application  of  the  railroad  company, 
the  Board  of  County  Commissioners  oidered 
the  bonds  to  be  prepared  and  signed  by  the 
chairman,  and  deposited  in  the  safe  of  the 
treasurer's  office  to  await  further  order,  which 
was  accordingly  done.  The  roadbed  was  com- 
pleted ready  lor  the  iron,  in  substantial  compli- 
ance with  the  terms  of  the  subscription,  by  the 
time  named,  to  wit,  July  1,  1872.    In  ^une, 

1872,  after  the  work  was  done,  the  railroad 
company  demanded  the  bonds  of  the  county 
board,  which  demand  was  not  granted.  In 
August  following,  another  demand  was  made 
by  the  railroad  company,  which  was  refused. 
The  commissioners  then  ordered  the  tK)nds  to 
be  destroyed,  which  was  in  fact  done.  The 
County  Commissioners  made  no  objection  to 
the  delivery  of  the  bonds  on  the  ground  that 
the  resources  of  the  company,  together  with 
these  bonds,  were  not  sufficient  to  construct  the 
roadbed.  The  name  of  the  railroad  company, 
after  its  organization,  was  changed  to  the  Fort 
Scott,  Humboldt  and  Western  Railroad  Com- 
pany. The  company  never  filed  any  profile  or 
map  of  its  route  in  the  clerk's  office  of  the 
County,  nor  did  it  secure  or  pay  for  the  right 
of  way  along  its  line,  with  the  exception  of 
about  ei^ht  miles. 

The  circuit  court  dismissed  the  bill,  holding 
that  the  County  Commissioners  were  under  no 
legal  obligation  to  issue  the  bonds  to  the  rail- 
road company,  and  were  not  indebted  to  the 
railroad  company  by  reason  of  its  failure  to 
issue  them,  because  (1)  the  order  of  submission 
under  which  the  election  was  had  was  illegal 
and  void,  for  the  reason  that  no  railroad  com- 
pany was  named  in  the  order,  nor  was  the 
company  at  that  time  in  existence;  (2)  the  no- 
tice of  the  election  was  insufficient  and  illegal, 
because  it  was  not  given  thirty  days  before 
the  election;  (3)  the  County  was  not  estopped 
to  deny  its  obligation  by  the  proceedings  of  the 
Board  of  Commissioners,  or  the  representations 
and  assurances  of  the  individual  members. 

i«7  r.  8. 


The  correctness  of  this  conclusion  is  questioned 
by  the  present  appeal. 

Mesirs,  A*  L.  Williams*  Rossinfl^ton  & 
Smith,  and  H.  E*  Lon^«  for  appellant: 

The  County  Commissioners  navinff  deter- 
mined that  an  election  had  been  carried  in  favor 
of  the  subscription,  their  decision  is  final  and 
conclusive. 

State  V.  Alien,  5  Boin.  218;  Knox  County  y. 
AspinwaU,  62  U.  S.  21  How.  539  (16:208);  Bi$- 
sea  V.  Jeffersonmlle,  65  U.  S.  24  How.  287 
(16:664);  Hadley  v.  Mayor  of  Jf.  F.  83  N.  Y. 
608;  People  v.  Oreene  County,  12  Barb.  217;  Bell 
V.  Pike,  58  N.  H.  473;  Arherry  v.  BeaurB,  6 
Tex.  457;  OgletbyY.  Sigman,  58  Miss.  508;  Peo- 
ple V.  Sekeneciady  County,  86  Barb.  408;  Shelby 
County  a,  V.  Cumberland  A  0,  R.  R.  Co,  8 
Bush.  209;  Douglas  County  v.  BoUes,  94  U.  8. 
104  (24: 46). 

The  location  of  the  road  is  not  a  condition 
precedent  to  submitting  the  question  of  sub- 
scription to  a  vote  of  the  qualified  electors  of 
the  coimty,  and  it  was  not  necessary  to  insert 
the  name  of  the  company  constructing  the 
road. 

.  Johnson  County  v.  Thayer,  94  U.  S.  631  (24: 
138);  Cass  County  y.  Johnston,  95  U.  8.  360  (24: 
4\&);BaviessY.  Suidekoper,  9S\J,  S.  98(25: 112); 
Block  V.  Bourbon  County,  99  U.  S.  686  (25: 
491). 

Every  act  required  to  be  done  by  the  County 
and  the  railroad  and  the  complainant  has  been 
fully  performed,  except  the  mere  execution  and 
delivery  of  the  bonds.  The  complainant  did 
the  work  upon  the  assurance  that  the  bonds 
would  be  executed  and  delivered  when  the 
work  was  completed;  and  the  County  is  now 
estopped  from  claiming  that  the  vote  was  not 
legal,  and  from  making  the  other  defenses  set 
up.  Complainant  was  ignorant  of  any  irregu- 
larity, and  expended  large  sums  of  money  and 
a  large  amount  of  labor  in  completing  the  road. 
He  acted  in  good  faith,  and  in  fact  lost  all  the 
property  he  had  in  this  transaction. 
'  Peopie  V.  Logan  County,  63  111.  874;  Bigelow, 
Estop.  464;  People  v.  Cline,  63  111.  398;  Logan 
County  V.  Lincoln,  81  111.  156;  Chicago  v.  Chi- 
cago S  W.  L  R.  R,  Co,  105  III.  73;  Cook  County 
V.  Harms,  108  111.  151;  Meister  v.  Birney,  24 
Mich.  435;  Orissler  v.  Powers,  81  N.  Y.  57; 
Andrews  v.  .j^na  L,  Ins,  Co,  85  N.  Y.  334;  Bis- 
sell  V.  JeffersomiUe,  65  U.  S.  24  How.  299 
(16:672);  Zdbriskie  v.  Cleveland,  CdCR  R.  Oo.^ 
64  U.  S.  23  How.  400  (16: 497);  Meyer  v.  Musta- 
tine,  68  U.  8.  1  Wall.  884  (17: 564);  Pendleton 
County  V.  Amy,  80  U.  S.  18  Wall.  298  (20:579); 
Anderson  County  y.  Real,  118  U.  S.  227  (28:966); 
Block  V.  Bourbon  County,  99  U.  8. 686(25:491); 
Moran  v.  Miami  County,  67  U.  S.  2  Black,  722 
(17:342);  Randolph  County  v.  Post,  98  U.  S.  502 

fJ:9o7);  Shelby  County  Ct.  Y.Cnmbalanddi  0, 
R,  Co.  8  Bush,  209:  EvanstiU^,  L  &  C,  8.  L, 
R,  R,  Co,  V.  Bvansville,  15  Ind.  395;  Knox 
County  V.  AspintoaU,  62  U.  8.  21  How.  539 
(16:208);  Bnttain  v.  Kinnaird,  1  Brod.  &  Bing. 
432;  BetU  v.  Bagley,  12  Pick.  572;  Martin  v. 
Mott,  25  U.  8.  12  Wheat.  19  (6:687);  Vander- 
heyden  v.  Yonng,  11  Johns.  150;  BirdsallY. 
Phillips,  17  Wend.  465;  Eit  parte  Watkins,  28 
U.  8.  8  Pet.  193  (7:650);  People  v.  RochesUr,  21 
Barb.  656. 
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That  the  board  iDdoned  upon  the  bonds  that 
the  conditions  upon  which  they  were  issued  bad 
been  complied  with,  was  conclusive  upon  the 
munidpafity. 

Coloma  y.Eave$,  92  17.  8.  484  (23:679);  J?i«i7^ 
Mdi  Twp.  T.  Long,  Id.  642  (28:752). 

Mr,  E.  M.  Hulett*  for  appellees: 

The  prop(^tion  submittea  to  the  voters  was 
not  to  authorize  the  subscription  of  stock  to  any 
railroad  company  in  existence  or  organized; 
therefore  any  subscription  made  in  pursuance 
of  such  election  was  void  for  lack  of  power  on 
the  part  of  the  C]k>mmissioners. 

Lewis  Y.Bourbon  County,  12  Kan.  186-202, 
and  cases  there  cited;  Buoiy  t.  Shain,  54  Mo. 
207. 

Notice  must  be  given,  is  required  by  statute, 
to  empower  municipal  officers  to  contract  for 
stock,  and  the  Countv  will  not  be  estopped 
from  -pleading  insufficient  notice. 

PeoplsY,  Jackson  County,  92  HI.  441, 468;  464; 
Wneyy.SiUiman,(i2  HI.  170; Dill.  Mun.  Corp. 
8d  ed.  §  197;  Detroit,  B.  R.  &  L  B.  B.  Co.  v. 
Bearss,  89  Ind.  008,  604. 

Though  subscription  was  actually  made,  it 
does  not  affect  the  fact  that  notice  was  insi^- 
cient. 

People  V.  Santa  Anna,  67  HI.  57;  Law  v. 
People,  87  Dl.  885. 

^or  can  third  parties  acquire  greater  rights 
than  the  corporation. 

Lamoille  Valley  B.  B.  Co.  v.  Fhirfleld,  61  Vt. 
257;  People  v.  Cldtown,S8m.  202. 

Statutory  notice  is  requisite  to  the  validity 
of  the  bonds  issued. 

McClure  v.  O^ord  Twp.  94  U.  8.  429 
(24:129). 

The  cases  of  MeClure  v.  O^ord  Twp.  and 
Crow  V.  Cxford  Twp.  119  U.  8.  215  (80:888), 
are  decisive  of  this  case,  if  adhered  to. 

Mr,  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

The  prayer  of  the  bill  is  for  a  decree,  in  the 
first  place,  against  the  ]Port  Scott,  Humboldt, 
and  Western  Kailroad  Company,  which  is  a  de- 
fendant, ordering  it  to  assign  to  the  complainant 
its  claim  against  the  County  of  Bourbon,  and, 
in  the  second  place,  for  a  decree  against  Bour- 
bon County  and  its  Board  of  County  Commis- 
sioners, ordering  the  latter  to  sign  and  issue  in 
due  form  the  bonds  of  said  County  in  the  sum 
of  $150,000,  payable  in  thirty  years  from  the 
date  thereof,  with  semi-annual  interest  coupons 
attached,  in  accordance  with  the  terms  of  the 
subscription  to  the  capital  stock  of  the  railroad 
company,  and  deliver  the  same  to  the  com- 
plainant to  be  credited  at  tJieir  face  value  upon 
his  judgment  against  the  railroad  company; 
and  for  general  relief. 

The  relief  prayed  for  does  not  include  a  decree 
1 1 10]  aeainst  the  County  of  Bourbon  for  the  payment 
01  money,  and  there  is  no  foundation  for  such  a 
prayer  in  the  allegations  of  the  bill.  It  does 
not  charge  that  the  County  is  indebted  in  any 
sum  of  money  presently  payable  by  virtue  of 
its  subscription  to  the  capital  stock  of  the  rail- 
road company.  The  legal  obligation  arising  on 
that  subscription  is  purely  statutoiTf  if  the  sub- 
scription itself  be  valid  and  binding;  and  the 
statutory  obligation  is  satisfied  by  the  issue  and 
delivery  to  the  railroad  company  of  the  bonds 
of  the  County  In  pavment  oi  the  subscription. 
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On  the  suppofi^tion  that  the  subscription  creates 
a  legal  obligation  for  its  payment  in  bonds,  the 
refusal  of  the  Commissioners  of  the  County  to 
issue  and  deliver  the  bonds,  however  wrongful, 
is  not  a  breach  of  .the  obligation  of  the  Countv 
which  would  give  rise  to  an  action  against  ft 
for  the  recovery  of  damages.  The  OTeachof 
obligation  in  such  a  case  would  consist  simply 
in  the  refusal  on  the  part  of  the  Commissioners 
of  the  County  to  perform  a  ministerial  duty, 
the  only  remedy  for  which  would  be  a  pro- 
ceeding at  law  in  the  name  of  the  railroad  com- 
pany bv  a  writ  of  mandamus.  That  writ,  if 
granted  in  a  direct  proceeding  therefor  by  a 
proper  Judgment,  would  be  directed  against  the 
oflScersof  the  County,  and  would  command  the 
performance  of  the  specific  duty  which  they 
had  refused  to  perform,  and  would  give  to  the 
compan  V  the  precise  and  specific  reliSf  to  which 
it  would  be  entitled. 

The  complainant  in  the  present  case  has  and 
can  have  no  other  or  greater  rights  against  the 
County  of  Bourbon  or  Its  officers  than  are  vested 
in  the  railroad  company.  The  object  of  the 
bill  is  to  subject  to  the  satisfaction  of  the  com- 
plainant's ludgment  against  the  railroad  com- 
pany the  lights  of  the  latter  against  the  County 
of  Bourbon  and  its  officers.  The  proceeding 
for  that  purpose  cannot  change  these  rights, 
nor  convert  a  right  to  require  the  delivery  of 
the  bonds  into  a  claim:  for  damages  for  their 
nondelivery. 

It  is  clear  that  such  relief  as  is  alone  suitable 
and  adequate  to  the  case  cannot  be  granted  in 
equity.  If  the  proceeding  were  in  the  name  [ill] 
and  on  behalf  of  the  railroad  company  itself.  It 
would,  as  we  have  already  stated,  be  at  law  in 
mandamus.  That  the  complainant  claims  to 
be  equitably  entitled  to  be  substituted  for  the 
railroad  companv  in  its  rights  against  Bourbon 
County  may  entitle  it  to  a  decree  against  the 
railroad  company  for  an  assignment  of  its 
claim,  so  as  to  confer  upon  the  complainant  the 
right  to  use  the  name  of  the  railroad  company 
in  a  proceeding  against  the  County  and  its 
Commissioners;  but  it  does  not  enlarge  the 
rights  of  the  railroad  company  asrainst  the 
County  and  its  officers,  nor  change  the  remedy 
so  as  to  enable  a  court  of  equity  to  entertain 
proceedings  in  mandamus.  Tht  bill  might 
justify  a  decree  against  the  railroad  company 
for  an  assignment  of  its  right  to  the  bonds  and 
requiring  the  railroad  company  to  permit  the 
use  of  its  name  for  their  recovery  by  the  appro- 
priate proceeding  at  law.  The  right  to  proceed 
against  the  County  and  its  Commissioners  re- 
mains still  a  purely  legal  right,  and  can  only  be 
prosecuted  at  law,  notwithstanding  the  equi- 
table nature  of  the  complainant's  rights  as 
against  the  railroad  company. 

As  was  said  in  Hayward  v.  Andrews,  106  U. 
8.  672.  675  [27:271,  2721:  "  If  the  assignee  of 
the  chose  in  action  is  unable  to  assert  in  a  court 
of  law  the  legal  right  of  the  assignor,  which  in 
equity  is  vested  in  him,  then  the  jurisdiction  of 
a  court  of  chancery  mav  be  invoked,  because  it 
is  the  proper  forum  for  the  enforcement  of 
equitable  interests,  and  because  there  is  no  ad- 
eciuate  remedy  at  law;  but  when,  on  the  other 
hand,  the  equitable  title  is  not  involved  in  the 
litigation,  and  the  remedy  is  sought  merely  for 
the  purpose  of  enforcing  the  legal  right  of  his 
assignor,  there  is  no  ground  for  ap  "^^'^^  to 
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eqol  tj  becnose,  hj  an  action  at  kn  in  the  aame 
of  the  assiroor,  the  disputed  right  may  be  pet- 

fertljvindicatcd  and  the  wmngdone  by  the  de- 
nial of  it  fully  redressed.  To  hold  otherwise 
would  be  toeularge  the  jiiriadiclion  of  courts  of 
equity  loan  extent  thelimils  of  nhlcb  could  not 
berecopoiicd,  and  that  in  cases  where  the  only 
mailer  in  controversy  would  be  purely  legal 
rights."  "TogiTeacourt  of  equitj  jurisdiction," 
i»  was  said  by  Jlfr.Juitd'M  Woods,  aellTerl  tig  (he 
opinioa  of  the  court  in  Pkiueli  t.  Oregg,  118  0. 
a650,  554[2S:9S8,994],  "the nature  of  tbe  re- 
lief asked  must  be  ciiui  table,  even  when  the  suit 
ta  based  on  an  equitable  title."  This  rule  was 
applied  in  Neie  York  Guaranty  it  I.  Companj/ 
T.  Memphu  Water  Company.  107  U.  8.  208  [37: 
484],  where  it  was  said  that  It  was  entitled  to 
fpccial  consideration  from  the  conrta  o(  the 
United  States. 

It  follows  from  this  view  tbat  the  distinction 
tn  the  jurisdiction  of  the  courts  of  the  TToiled 
States  between  proceedings  at  law  and  In  equity 
would  limit  the  relief  of  tbe  complainant  under 
the  present  bill  to  a  decree  against  the  milroad 
ctnopany  Investing  the  complainant  with  its 
rights  and  the  use  of  Its  name  in  a  proceeding 
to  enforce  by  mandamu*  the  issue  and  delireir 
of  the  bonds  alleged  to  be  wrongfully  wlthhela. 

The  neceaaiiy  for  ttius  limiting  Ibe  relief  be- 
comes more  stringent  as  well  as  obvious  from 
trother  coDsiderslion.  In  the  esse  of  Jtoien- 
fiauffl  v.  Bauer,  ISO  U.  S.  450  r30;748],  It  wai 
decided  by  tbU  cotut,  upon  much  deliberation, 
thai  secrion  718  of  the  Revised  Statutes,  giving 
power  to  a  circuit  court  to  Issue  all  writs,  not 
ipeciflcallj  provided  for  by  statute,  which 
nmy  be  necessary  for  the  exercise  of  its  juris- 
diction and  agreeable  to  the  usages  and  prin- 
dples  of  law,  construed  to  connection  with  sec- 
tions 1  and  2  of  the  Act  of  187B,  operates  to 
prevent  the  Issuing  by  the  circuit  court  of  a 
writ  of  tnandamui  except  In  aid  of  a  Jurisdic- 
tion previously  acquired  by  that  court.  It  is 
perfectly  clear,  under  the  dectalons  of  this 
court,  that  no  application  could  be  entertained 
in  the  circuit  court  for  a  writ  of  mandamvi  di- 
rected against  tlie  County  Commissioners  of 
Bourbon  County  at  the  suit  and  In  the  nameof 
the  milroad  company  itself.  The  co\irt  would 
be  without  JurlBdiction,  and  certainly  that  lack 
of  juriedieiion  cannot  be  supplied  by  convert- 
ing tbe  proccedinglntoahlHin  equity,  whether 
the  proceedEoE  he  in  the  name  of  the  railroad 
company  for  its  own  use,  or  In  the  nameof  the 
railroad  company  for  the  use  of  the  complnin- 
BDt,  its  assignee,  or  in  tbe  name  of  the  assignee 
himself.  The  objection  is  one  of  substance, 
and  not  merely  of  form.  It  cannot  be  waived, 
and  it  cannot  l«  ignored. 

It  follows  from  this  view  that,  so  far  as  the 
bill  sought  tbe  relief  prayed  for  against  Bour- 
bon County  and  its  Commissioners,  the  circuit 
court  was  without  jurisdiction.  In  point  of 
fact,  however,  it  assuraed  jurisdiction,  and  de- 
tided  the  case  on  Its  merite.  This,  in  our  opin- 
ion. It  had  ROBulhoritv  todo.  For  that  reason 
and  to  that  extent  the  decree  of  the  circuit  court 
dismissing  the  bill  genernlty  must  be  modtSed 
M  as  to  dismiss  the  bill  as  against  the  County  of 
Bonrbon  and  the  County  Commissioners  of  that 
County,  without  prejudice  to  the  right  of  the 
coroplainant,  on  obtaining  a  proper  assignment 
and  authority  from  the  raiiroaa  company,  to 
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proceed  at  law,  in  Ita  name,  to  obtain  the  Issue 
and  delivery  of  the  bonds  described  in  the  bill 
of  complaint;  and  retaining  the  bill,  if  thecom- 
plalnant  elects  end  shovrs  itself  entitled,  as  to 
the  Fort  Bcott,  Humboldt  and  Western  llail- 
road  Company,  for  relief  against  it  alone,  for 
an  assignment  of  its  right  to  tbe  issue  and  de- 
livery of  the  bonds  of  the  County,  and  to  tbe 
use  of  its  name  tn  a  proceeding  agahist  the 
County  and  its  Commissioners  for  the  enforce- 
ment  of  such  right. 
It  it  aeeoTdi)igls  to  ordered. 


ALBERT  IKELLEY  AMD  LAWEENCE  D.     1*39] 
ALEXANDER,  Pfffi.  in  Err. 

MAYOR  AND  ALDERMEN  OP  THB 
TOWN  OF  MILAN. 

(See  8.  C.  Beporter'B  ed.  199-iao.) 

Foteer  ofmunieipal  corporation  to  iime  bondt^- 
Tenncmee  laa—Act  of  lS71~Act  of  lS7t— 
Content  decree,  effect  of—mayor't  anOiority. 


\.  A  municipal  oorporatlon.  In  CFrder  to  become  k 
Btoakbolder  In  a  nlbaad  oorporaUon,  must  have 

"■- *- do  10  ainreaaly  oouterrcd  upon  It  by 

— K  and  tfio  power  to  su' '*"  ' — 

does  not  canywltb  It  the] 


e  iSislature;  and  tfio  power  to  subacrlbe  tar 

leb  atoek  does  not  canywltb  It  the  power  to  Is- 

'  ■   ■  "A  Iwmili  tn  nAVTHQut  Of   the  BUbSOTlp- 

a  auoh  bonds  Is  also 


t;  SeotloDSlllS-tielotUteTentieMeeCode.Blvlnr 
,ower  to  a  muolcdpal  oorporatton  to  subscribe  for 
stock  In  railroads,  ilo  not  autborlia  tbe  Issue  of  no- 


FN  ERROR  to  the  Circuit  Court  oftheDnlled 
1  States  for  the  Western  District  of  Tennessee, 
to  review  a  judgment  for  the  defendant  in  an 
action  to  recover  coupons  of  municipal  bond& 
4fflrm<d. 
Reported  below,  31  Fed.  Hep.  843. 


Onmmlaa.  plaintiffs  in  error: 

Where  lx)nds  recite  that  they  are  issued  un- 
der a  valid  law  authorizing  the  issue  thereof, 
the  law  presumes  that  ail  prerequisite  facts 
have  been  complied  with.  A  bona  ^ftde  pur- 
chaser Is  authorized  to  rely  on  the  recitals,  and 
be  cannot  be  affected  by  any  Irregularities  in 
tbe  Issue. 

numioldt  Tvip.  y.  Long,  93  D.  S.  642(23:7B3); 
Marc]/  V.  Otietga  Tup.  Id.  887  (28:748);  Jf-uflra 
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CoufUyy.  BoMngham Sav,  Bank,  Id.  081  (28: 
68t);  Walnut  v.  Wads,  108  U.  8. 088  (26:526). 

A  recital  in  the  bonds  that  they  are  issuea  in 
compliance  with  law  estops  the  municipality 
from  asserting  the  contrary. 

Oreoon  v.  Jennings,  110  U.  8.  95  (80:880). 

Plaintiff  became  Uie  holder  for  value. 

Pana  y.  Bowler,  107  U.  8.  529  (27:424);  Bar- 
ter r.Kemochan,  108  U.  8.  562  (26:411). 
^  The  bona  fide  holder  has  a  right  to  assume 
that  such  tbmgs  did  exist,  if  certifi^ed  on  the 
face  of  the  bonds. 

Lynde  v.  Winnebago  County,  88  U.  6.  16 
Wail.  6  (21:272);  •A>An«m  Oountyy.  January , 
94  U.  8. 202  (24:110);  Coloma  v.  Eaves,  92  d.  8. 
484  (28:579);  Douglas  County  y,  BoOes,  94  U.  8. 
104  (24:46);  Warrtn  County  y.  Marcy,  97  U.  8. 
96  (24:977):  American  L,  Ins.  Co,y,  Bruce,  105 
U.  8.  828  (26:1121). 

A  bona  flde  holder  of  negotiable  paper  for 
value  before  maturity  takes  It  freed  from  all 
infirmities  in  its  origin,  unless  it  is  absolutely 
void  for  want  of  power  in  the  maker. 

Cromwell  v.  Sac  County,  96  U.  8.  51  (24:681). 

The  cases  in  this  court  which  are  erroneously 
supposed  to  contradict  the  rulings  referred  to 
will  be  found,  on  examination,  to  involve  the 
issue  of  bonds  wholly  without  authority  and 
against  positive  law. 

Anthony  Y.  Jasper  County,101JJ.S.e&^  (25: 
1006);  Dixon  County  v.  Field,  111  U.  8.  88  (28: 
860);  Buchanan  v.  Litchfield,  102  U.  8. 278  (26: 
188);  NoHhemNaU  Banky,  Porter  Twp.  110  U. 
8.  608  (28:268);  JUarey  v.  Oswego  Twp.  92  U.  8. 
687  (28:748);  Wilson  v.  Salamanca,  99  U.  8.  499 
(25:880);  Bock  Creek  v.  Strong,  96  U.  8.  271 
(24:815). 

The  provisions  touching  time  and  interest 
were  obviously  directory  and  not  of  the  essence 
of  the  power. 

Marion  County  v.  Clark,  94  U.  8.  278  (24: 
59);  Eaet  Lincoln  v.  Davenport,  Id.  801  (24: 
822). 

The  acceptance  and  holding  of  a  stock  certi- 
ficate, the  issue  and  deliveiy  of  bonds  therefor, 
and  payment  of  interest  for  a  time,  cure  de- 
fects in  all  matters  of  form,  and  a  bona  fide 
taker  nuiy  assume  that  everythiug  necessary  to 
their  validity  has  been  done. 

Johnson  County  v.  January,  94  U.  8.  202  (24: 
110);  Douglas  County  v.  Bolles,  Id.  104  (24:46); 
Chuincy  v.  Warfield,  25  111.  817;  JoAn^wv.  Stark 
County,  24  111.  75;  Meyer  y.Muscatine,  68  U.  8. 
1  Wall.  884  (17:564);  F/tMgy,  Palmyra,  88  Mo. 
440;  Calhoun  County  Y.Oalbraith,  99  U.  8. 214 
(26:410). 

The  Court  of  Chancery  of  Tennessee,  having 
lurisdiction  of  the  persons  and  subject  matter 
involved,  made  a  decree  adjudging  the  validity 
of  the  bonds  as  issued:  and  as  the  present  hold- 
er purchased  them  for  value  thereafter,  they 
will  not  be  declared  void  by  this  court. 

Cooley,  Const  Lim.  52;  Adams  v.  Memphis 
dL.  RB.  B.  Co.  2  Cold w.  645;  Louisville  £  N. 
B.  B.  Co.  V.  State,  8  Heisk.  780;  McCallie  v. 
Chattanooga,  8  Head.  817;  Seibertv.  Pittsburg, 
68  U.  8.  1  Wall.  272(17:558). 

If  a  contract,  when  made,  was  valid  under 
the  constitution  and  laws  of  a  State  as  they  had 
been  previously  expounded  by  its  iudicial  tribu- 
nals, and  as  they  were  understood  at  the  time, 
no  subsequent  action  by  the  Legislature  or  the 
Judiciary  will  establish  its  invalidity. 
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Okott  V.  Fond  du  Lac  County,  88X1.  8.  16 
Wall.  678  (21:te2);  OhioL.  Ins.  AF.  Co.  v.  De- 
boU,  57  U.  8.  16  How.  416,  482  (14:997.  1008); 
Eenoshay.  Lamson,  76  U.  8.  9  Wall.  477,  485 
(19:726);  Douglass  v.  Pike  County,  101  U.  8.  677 
(25: 968);  Taylor  y.  Tpnlanti,  105  U.  8.  60  (26; 
1008);  Ifew  Buffalo  Twp.  v.  Cambria  Iron  Co. 
Id.  78  (26:1024). 

The  decree  rendered  in  the  chancery  court  is 
conclusive  upon  the  rights  of  the  parties. 

Oiffordy.  Thorn,  9  N.  J.  Eq.  728;  Oreen  v. 
Hamilton,  16  Md.  829;  Jcvrvis  v.  Driggs,  69  N. 
Y.  143;  Newton  v.  Hook,  48  N.  Y.  676;  Qate^ 
V.  Preston,  41  N.  Y.  118;  White  v.  MerHtt,  7  N. 
Y.  855;  Cromwell  y.  Sac  County,  94  U.  8.  856, 
867  (24:199). 

A  consent  decree  bars  any  other  suit  between 
the  parties  on  the  cause  of  action  stated. 

Commonwealth  v.  Bowan,  8  Dana,  895;  Jarboa 
V.  Smith,  10  B.  Mon.  257;  Dillard  v.  Harris^ 
2  Tenn.  Ch.  198;  Mayo  v.  Harding,  8  Tenn.Ch. 
287;  Greenlaw  v.  Bemahan,  4  Bneed  (Tenn.) 
871:  Winchester  v.  Winchester,  1  Head,  500; 
Hopper  V.  Fisher,  2  Head,  258;  McOavock  v. 
BeU,  8Coldw.  518;  KendeUy.  Titus,  9  Heisk. 
788;  Jones  v.  WiUiamson,  5  Coldw.  871;  Wil- 
liams  V.  Neil,  4  Heisk.  279. 

Mr.  Sparrel  Hill*  for  defendant  in  error: 

Municipal  corporations  have  no  implied  pow- 
ers to  become  stockholders  in  railroad  compa- 
nies, but  this  power  must  be  expressly  conferred 
by  legislative  grant. 

The  power  to  subscribe  for  stock  does  not 
carry  with  it  the  power  to  issue  negotiable 
bonas  in  payment  of  its  stock  subscription. 

Milan  v.  Tennessee  Cent.  B.  B.  Co.  11  Lea, 
830;  Oreen  v.  Dyersbwrg,  2  Flip.  477;  People 
V.  MitcheU,  45  Barb.  208;  Marsh  y.  Fulion 
County,  77  U.  8.  10  Wall  676  (19:1040);  WelU 
V.  Pontotoc  County,  102  U.  8.  626  (26:  122); 
Claiborne  County  v.  Brooks,  111  U.  8.  400  (28: 
470). 

TheoflScersof  a  municipal  corporation  are 
special  agents,  possessing  only  powers  specially 
delegated;  and  every  act  in  excess  of  the  power 
specially  delegated  is  void. 

1  Dill.  3Iun.  Corp.  §  89;  Floyd  Acceptances^ 
74  U.  8.  7  Wall.  676  (19: 173);  8outh.  L.  Rev. 
January.  1872,  d.  17;  Mechanics  Bank  v.  New 
York  dN  H  B.  B  Co.,  18  N.  Y.  682;  Marsh 
y.  Fulton  County,  supra. 

When  a  municipal  corporation  is  authorized 
to  subscribe  for  a  stock  in  a  railroad  company, 
no  power  to  issue  negotiable  bonds  in  payment 
of  the  subscription  exists  without  a  special 
grant  of  this  power. 

Mi/an  v.  Tennesee  Cent.  B.  B.  Co.  11  Lea. 
829;  Nashville  v.  Bay,  86  U.  8. 19  Wall.  468 
(22: 164);  WeOs  v.  Pbntotoe  County,  102  U.  8. 
625  (26:122);  Claiborne  County  y.  Brooks,  supra. 

8tatutes  purporting  to  confer  upon  munici- 
pal corporations  the  power  to  issue  bonds  like 
these  in  controversy  in  this  case  must  be  strict- 
ly construed  and  pursued. 

Oreen  v.  Dyershurg,  2  Flip.  477;  Milan  v. 
Tennessee  Cent. B.B. Co.  11  Lesk,  9S0;  Marshy. 
Fulton  County,  77  U.  8. 10  WalL  676(19:1040); 
1  DHL  Mun.  Corp.  g  89. 

The  decree  relied  upon  as  res  judicata  is  noX 
binding  as  such.  The  Mayor  had  no  authority 
to  consent  to  it    The  decree  was  collusive. 

Manhattan  L.  Ins.Co.  v.  Broughton,  109  U. 
8.  125  (27:880). 
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8ach  a  decree  it  wantlDg  in  the  elemeDts 
oecesBaiy  to  give  it  effect  as  rmjudieata. 

Freem.  Judg.  $  250;  Wells.  Bes  Adjudicata, 
S  65;  Wbart.  £y.  §  706  and  notes;  ±lick»  v. 
G^ifun  1  Leg.  R  560;  JXUard  v.  ^orm,  2 
Tenn.  Gh.  196;  Qwayne  t.  Z^«m,  67  Pa.  486; 
Bartfidd  y.  8imm<mi,  12  Heisk.  255;  G^a^  v. 
Pkirpar*.  106  U.  8.  698  (27:268). 

Such  a  decree  is  not  bindiDg  as  an  estoppel 

Plarkhunt  y.  Bumiwr,  28  Vt.  588;  Spencer  y. 
Vigmaua,  20  Oal.  442;  MitcluU  v.  ^t lUs^n*,  5 
Fa.  217,  220;  BiddU  y.  Boifctfr,  18  CaL  295; 
Fieem.  Judg.  §  250. 

The  purchaser  is  charged  with  notice  of  the 
laws  of  the  State  granting  power  to  make  the 
bonds  they  find  on  the  nuirket 

Northern  Nat.  Bank  y.  Porter  TSep.  110  U.  S. 
618  (28:262);  Dix(m  CouiUy  v.  Field,  111  U.  S. 
88  (28:860). 

The  power  to  issue  the  bonds  does  not  de- 
pend upon  the  recitals.  The  recital  of  power 
does  not  confer  power. 

Dixon  Oaunty^Y.  FiM  and  Northern  Sat. 
Bank  y.  Porter  Twp.  eupra. 

Mr.  Jutitiee  Blatehford  deliyered  the  opin- 
ion  of  the  court: 

This  is  an  action  at  law,  brought  in  the  Cir- 
cuit Ck>uTt  of  the  United  States  for  the  West- 
em  District  of  Tennessee,  by  Albert  Kelley 
and  Lawrence  D.  Alexander,  copartners  under 
the  firm  name  of  Kelley  &  Alexander,  citizens 
of  New  York,  against  the  Mayor  and  Alder- 
men of  Milan,  a  municipal  corporation  or- 
ganized under  the  laws  of  Tennessee,  to  re- 
coyer  the  sum  of  $5,040,  being  the  smount  of 
144  coup>ons,  for  $85  each,  cut  from  twelve 
bonds  purporting  to  have  been  issued  by  the 
defendant,  bearing  date  July  1, 1878,  each  for 
the  payment  of  the  sum  of  $1,000,  payable  to 

or  bearer,  on  the  let  of  July.  1898;  24  of 

which  coupons  matured  on  the  1st  of  July, 
1876,  24  on  the  1st  of  July,  1877.  24  on  the  1st 
[140]  of  July,  1878,  24  on  the  Ist  of  July,  1879,  24 
cm  the  1st  of  July,  1880,  and  24  on  the  1st  of 
July,  1881.  Interest  was  claimed  on  each 
coupon  from  its  maturity. 

^ch  of  the  bonds  was  in  the  following  form, 
sli  bdng  alike  except  as  to  the  numbers: 

No.  1.  State  of  Tennessee,  Town  of  Milan. 

$1,000. 

Be  H  known  that  the  Town  of  Milan,  by 
its  Mayor  and  Aldermen,  in  consideration  of 
the  location  of  the  Mississippi  Central  Railroad 
by  said  town,  the  citizens  thereof,  in  pursu- 
ance of  the  laws  of  Tennessee  authorizing  the 
same,  having  agreed  to  issue  bonds,  payable 
on  twenty  years'^  time,  to  the  amount  of  twelve 
thousand  dollars,  with  annual  interest  at  seven 
percent,  with  coupons  attached,  in  bonds  of 
one  thousand  dollars  each; 

And  whereas  the  people  of  Milan  voted 
the  same  by  a  majority  and  in  the  form  re- 

anired  by  law,  tbe  vote  being  in  piursuance  of 
ue  nodce,  and  in  all  respects  according  to 
the  laws  of  Tennessee,  said  bonds  to  be  payable 
to  the  Mississippi  (Central  Railroad,  under 
kase  and  control  of  the  Southern  Railroad 
Association: 

Now  be  it  known  that  the  Town  of  Milan. 
l^  its  >Iayor  and  Aldermen,  in  pursuance  of 
the  authority  given  by  the  people  thereof,  and 
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in  obedience  to  the  duty  rijquired  of  them, 
issues  and  delivers  this  bond,  being  one  of 
twdve;  and  said  Town  of  Milan  hereby  ac- 
knowledges itself  to  owe  and  be  indebted  to 

or  bearer  in  the  sum  of  one  thousand 

dollars,  which  sum  said  Town  of  Milan  biuda 
itself  to  pay,  in  lawful  money  of  the  United 
States,  to  the  Mississippi  Central  Railroad 
Company,  or  to  the  onier  of  the  Southern 
Railroad  Association,  or  bearer,  in  the  city  of 
New  York,  on  or  before  the  first  day  of  July, 
in  the  year  of  our  Lord  one  thousand  ei;rht 
hundred  and  ninety-three,  with  interest  at  the 
rate  of  seven  per  cent  per  annum,  payable  an- 
nually on  the  first  day  of  July  of  each  year, 
on  presentation  of  the  proper  coupons,  hereto 
annexed. 

And  the  Town  of  Milan,  hy  its  Mayor  and 
Aldermen,  hereby  pledges  the  legal  responsi- 
bility and  the  faith  of  said  Town  lor  the  pay- 
ment of  said  coupons  and  bond  according  to 
the  terms  and  effect  hereof. 

In  testimony  whereof  the  Mayor  and  Alder- 
men of  the  Town  of  Milan  have  caused  the 
signature  of  the  Mayor  to  be  hereto  set,  and 
the  seal  of  the  corporation  to  be  aflixed,  this 
first  day  of  July,  1878,  a.  d.  A.  Jordan, 

[l.  a.]  Mayor  of  the  Town  of  Milan. 

The  declaration  aUeged  that  the  twelve 
bonds  constituted  the  entire  number  of  the 
issue  by  the  defendant,  and  that  the  plaintiffs 
owned  the  bonds  and  coupons,  by  the  purchase 
of  them  in  good  faith.  The  defendant,  for 
plea,  averred  that  it  did  not  make  the  bonds  or 
the  coupons,  nor  was  any  person  authorized 
to  make  the  same  for  it,  and  that  the  coupons 
were  not  its  act  and  deed.  The  plaiutiiTs,  for 
replication  to  the  plea,  averred  that  theretofore^ 
in  tbe  Chancery  Court  for  the  County  of  Gib- 
son, in  Tennessee,  tbe  defendant  instituted  suit 
against  the  payee  of  the  bonds,  and  certain 
otl)er  persons,  holders  thereof,  by  tiling  its 
bill  in  said  chancery  court  against  the  Missis- 
sippi Central  Railroad  Company,  H.  S.  Mc- 
Comb,  and  others,  alleging  that  the  bonds  were 
invalid,  and  praying  to  have  tbe  same  so  ad- 
Judged,  and  to  be  surrendered  to  the  defend- 
ant and  canceled;  that  thereafter,  in  January, 
1875,  in  said  chancery  court,  a  final  decree  was 
rendered  adjudging  that  the  bonds  and  cou- 
pons were  valid  obligations  against  the  Town 
of  MDan;  and  that  therefore  the  matter  was 
res  adjudicata.  The  defendant  put  in  a  re- 
Joinder  to  the  rei^ication,  averring  that  tbe  de- 
cree referred  to  was  procured  by  combination 
and  fraud  between  the  vice-president  of  the 
New  Orleans,  St  Louis  and  Chicago  Railroad 
Company,  and  tbe  agents  and  attorneys  of  the 
defendant,  by  which  a  decision  of  the  court  in 
the  cause,  upon  the  matters  involved,  was  pre- 
vented, and  the  decree  was  consented  to  for  tbe 
purpose  of  givinjB^  it  effect  as  res  a^judicata 
upon  points  in  litigation  not  honestly  con- 
tested; that  the  decree  was  not  the  Juagment 
of  the  court  on  tie  issues  involved,  but  was 
founded  upon  the  tmauthorized  consent  of 
certain  agents  and  attorneys  of  the  defendant, 
who  bad  no  power  to  give  such  consent  or  to 
bind  the  defendant  in  the  premises;  that  the 
court  had  no  power  to  bind  the  defendant  by 
the  decree;  that  the  decree  was  not  rendered 
in  favor  of  a  party  to  the  record,  but  in  the 
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interest  of  a  straDeer  thereto;  and  that  the 
plain tiflfs  were  not  S^na  fide  holders,  without 
notice,  of  the  bonds  or  the  coupons.  The 
plaintiffs  demurred  to  the  rejoinder,  aUeging 
various  causes  of  demurrer.  The  demurrer 
was  overruled,  and  the  plaintiffs  then  took 
issue  iipon  the  rejoinder. 

The  case  was  then  tried  by  the  court,  on  due 
waiver,  in  writing,  of*  a  iuiy.  At  the  trial,  the 
coupons  sued  on,  and  the  odhds  from  which 
they  were  detached,  were  offered  in  evidence 
by  the  plaintiffs,  the  genuineness  of  the  signa* 
tures  being  admitted.  Each  coupon  was  in  the 
following  form: 

Toum  of  Milan, 

$85.  Warrant  for  thirty-five  dollars,  be- 
ing for  six  months'  interest,  payable  on  the 
first  day  of  July,  1880,  in  the  city  of  New 
York,  on  bond  No.  — .  A.  Jordan, 

Mayor  of  the  Town  of  Milan,  Tenn, 

The  defendant  objected  to  the  admissibility 
of  the  coupons  and  bonds,  on  the  grounds  that 
they  were  signed,  sealed,  and  delivered  by  the 
constituted  authorities  of  Milan  without  any 
legislative  power  having  been  given  to  them, 
or  to  the  defendant  or  its  agents,  to  sign,  seal, 
deliver,  or  issue  the  coupons  or  the  bonds. 
The  court,  being  of  opinion  that  such  objection 
was  well  taken,  sustained  it.  and  excluded  the 
coupons  and  the  bonds;  and  the  plaintiffs  ex- 
cepted. 

There  was  a  stipulation  of  facts  made  by  the 
parties,  which  is  set  forth  in  the  bill  of  excep- 
tions, stipulating  (1)  that  the  bonds  in  question 
were  issued  by  uie  defendant  in  payment  of  a 
stock  subscription  made  by  it  to  the  Missis- 
sippi Central  Kailroad  Company,  the'subscrip' 
tion  being  for  the  sum  of  $12,000;  (2)  that,  at 
the  time  of  making  the  subscription,  the  rail- 
road company  was  about  to  extend  its  line 
from  Jackson,  Tennessee,  to  Cairo,  IlHnois,  and 
the  subscription  was  to  aid  in  making  such  ex- 
tension and  to  secure  its  location  through  the 
defendant's  town;  (8)  that  such  extension  was 
completed  in  1878,  the  same  running  through 
the  town  limits  of  the  defendant,  as  it  stipulated 
for,  and  the  extension  had  been  operated  ever 
since  that  time. 

The  following  facts  also  appeared  by  the  stipu- 
lation: On  the  10th  of  July,  1874,  A.  Jordan  and 
six  other  persons,  residents  and  taxpayers  of  the 
town,  instituted  proceedings  in  the  Chancery 
Court  at  Humboldt,  in  GibSon  Coun^,  Tennes- 
see, against  the  Mississippi  Central  Railroad 
Company  and  others,  for  the  purpose  of  avoid- 
ing the  liability  of  the  Town  upon  the  bonds, 
the  complainants  constituting  the  Board  of 
Mayor  and  Aldermen  of  the  town.  The  bill 
alleged  that  in  the  record  of  proceedings  of 
the  board,  of  the  date  of  May  11, 1872,  there  was 
the  following  entry :  **The  boanl  was  convened 
by  order  of  the  Mayor.  Present:  A.  Jordan, 
mayor;  W.  M.  McCall,  M.  B.  Harris,  J.  H. 
Dickinson,  J.  M.  Douglas,  W.  E.  Reeves,  W. 
H.  Algea,  aldermen.  On  motion  it  was  or- 
•dered  that  12  bonds  of  $1,000  each,  with  cou- 
pons attached,  payable  ^  years  after  issuance, 
bearing  interest  at  7  per  cent  per  annum,  be  is- 
sued by  the  corporation  of  the  Town  of  Milan, 
Tenn.,  to  the  Missi^ppi  Central  Railroad  Com- 
pany, upon  the  following  conditions,  namely: 
that  the  Mississippi  Central  Railroad  Company 
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be  extended  from  Jackson,  Tenii.,  to  the  town 
of  Milan,  and  intersect  or  cross  the  Memphis 
and  Louisville  Railroad  at  the  point  agreed 
upon  by  Col.  Read,  chief  en^neer  of  the  Mis- 
sissippi Central  Railroad,  and  the  committee  on 
behalf  of  the  corporate  authorities  of  the  town 
of  Milan,  near  S.  P.  Clark's  residence.— the  in- 
terest on  said  bonds  to  be  paid  annually  ,^-and 
that  the  town  marshal  open  and  hold  an  elec- 
tion on  the  12th  day  of  June,  1872,  within  the 
corporate  limits  of  said  town,  for  a  ratification 
or  rejection  of  said  proposition;"  that  in  such 
recora  were  entered  the  following  proceedings 
as  having  taken  place  at  a  meeting  of  said  boani 
on  the  17th  of  June,  1872:  *'The  board  met 
pursuant  to  adjournment  Present:  A.  Jordan, 
mayor;  W.  M.  McCall,  M,  B.  Harris,  J.  M. 
Douglas,  W.  H.  Algea,  and  W.  £.  Reeves,  alder- 
men. The  minutes  of  the  former  meeting  were 
then  read  and  adopted.  The  election  was  held 
on  the  12th  day  of  June,  1872,  for  the  ratifica*  [144] 
tion  or  rejection  of  the  action  of  the  Board  oi 
Mayor  and  Aldermen  of  the  Town  of  Milan, 
in  regard  to  the  issuance  of  the  $12,000  in 
bonds  to  the  Mississippi  Central  Railroad  Com- 
pany upon  certain  conditions.  The  returns  of 
said  election  show  a  vote  of  117  for  subscription, 
and  2  no  subscription."  "  W.  M.  McCall  and 
W.  H.  Algea  were  appointed  a  committee  to 
correspond  with  Judge  Milton  Brown,  of  Jack- 
son, Tenn.,  in  re^^ud  to  the  proposition  of  Milan 
corporation  in  regard  to  issuing  the  $12,000  in 
bonds  to  the  Mississippi  Central  Railroad  Com- 
pany;" that  the  foregoing  entries  constitute  all 
the  proceedings  in  re^uni  to  the  subscription, 
of  the  $12,000  in  bonds,  and  in  regard  to  the 
election  held  for  ratifying  or  rejecting  the  ac- 
tion of  the  board  in  directing  the  issue  of  the 
bonds;  that  there  was  nothing  to  show  the 
nuinner  in  which  the  election  was  held,  or  by 
whom  the  returns  were  made,  or  that  the  re- 
quired number  of  votes  was  polled  in  favor  of 
the  proposition,  as  required  by  law;  that  the  or- 
der of  the  board  directing  the  issue  of  the  bonds 
was  without  authority,  (1)  because  the  order 
was  adopted  and  the  election  ordered  without 
any  application,  in  writing  or  otherwise,  to  the 
board  for  the  purpose,  as  required  by  section 
1144  of  the  Coae  of  Tennessee;  (2)  because  the 
election  was  ordered  to  be  held,  and  was  held, 
by  the  town  marahal  or  constable,  and  not  by 
the  sheriff  of  the  county  of  Gibson,  as  required 
by  section  1148  of  the  Code;  (8)  because  the 
marshal ,  after  the  polls  were  opened,  and  before 
they  were  closed,  suffered  the  box  in  which  the 
votes  were  deposited  to  be  removed  from  the 
place  in  the  town  fixed  for  receiving  bal- 
lots, to  various  other  places  in  the  town,  and 
put  into  the  ballot-box  votes  offered  at  such 
places  not  fixed  by  law  as  a  place  of  voting,  and 
without  authority:  and  (4)  because,  at  the  time, 
the  entire  line  of  the  contemplated  road  in 
which  the  stock  was  to  be  taken  had  not  been 
surveyed  by  a  competent  engineer  and  substan- 
tially located  by  designating  the  termini  and 
approximating  the  general  direction  of  the  road, 
and  no  estimate  of  the  grading,  embankment, 
and  masonry  had  been  made  oy  any  one  au- 
thorized to  make  it,  and  no  such  estimate  as 
was  required  by  section  1145  of  the  Code  bad 
ever  been  filed;  that,  at  the  time  of  ordering 
and  holding  such  election,  the  population  of  [1451 
Milan  was  less  than   1,000  inhabitants,  and 
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therefore  it  was  not  authorized  by  law  to  take 
stock  in  railroads,  issue  bonds,  or  levy  a  tax 
for  tlieir  payment;  that  on  the  28d  of  June, 
1878,  the  said  board  made  the  following  order: 
••On  motion  of  W.  M.  McCall,  the  Mayor 
was  instructed  to  issue  twelve  bonds  to  the 
sidd  Mississippi  Central  Railroad  Company,  of 
the  denomination  of  $1,000  each,  with  interest 
from  date  of  issuance  at  the  rate  of  7  per  cent 
per  annum;"  that  thereupon  said  Mayor  pre- 
pared twelve  bonds,  designated  as  the  '*  Bonds 
cf  the  Town  of  Milan,"  of  $1,000  each,  payable 
to  the  Mississippi  Central  Railroad  Company, 
or  bearer,  twenty  years  from  the  date  of  issue, 
and  dated  July  1,  1878,  bearini^  7  per  cent  in- 
terest per  annum,  to  which  bonds  were  attached 
coupons  for  the  payment  of  such  interest  on 
the  1st  of  July  of  each  year  the  bonds  had  to 
run,  each  one  of  the  bonds  and  coupons  being 
d^ed  by  A.  Jordan,  mayor  and  recorder,  and 
bSng  made  payable  in  the  citr  of  New  York; 
that  on  the  4th  of  August,  1888,  the  bonds  and 
coupons  were  delivered  to  the  Mississippi  Cen- 
tral Railroad  Company,  Uirough  one  Hall,  its 
treasurer  and  cashier;  that  the  bonds,  with  the 
coupons,  one  year's  interest  being  due  on  July 
1, 1874,  were  still  in  the  possession  of  Hall,  or 
some  other  ofllcer  or  agent  of  the  company,  and 
the  company  was  attempting  to  collect  the  in- 
terest due  on  the  bonds;  that  the  Town  was  not 
bound  to  pay  the  bonds,  their  issue  being  made 
contrary  to  law,  but,  if  the  company  should 
sell  them  to  innocent  purchasers,  the  Town 
would  be  bound  in  law  to  pay  them;  that  the 
oflScers  of  the  company  would  sell  and  assign 
the  bonds,  with  a  view  to  make  the  Town  lia- 
ble, if  they  had  not  already  done  so  in  part; 
and  that  they  were  attempting  to  negotiate 
them,  and  would  do  so  unless  restrained  by  in- 
junction. The  bill  prayed  that  the  company 
and  its  officers  be  enjoined  perpetually  from 
transferring  or  disposing  of  the  bonds  and  cou- 
pons, and  from  collectmg  the  same;  and  that 
Uiey  be  delivered  up  and  canceled. 

On  the  10th  of  July,  1874  (the  same  day  on 
which  the  YAW  was  filed),  a  temporary  in junc- 

fmMgn  *^^°» '°  accordance  with  its  prayer,  was  issued. 

l***J  The  defendants  thereafter  filed  a  demurrer  to 
tlie  bill,  and,  on  the  0th  of  January,  1875,  the 
following  final  decree  was  entered  in  the  suit; 

A.  Jordan,  W.  I.  House,  J.  Q.  Boyd,  M.  L. 
Baird,  W.  Y.  Williamson,  S.  F.  Rankin,  et 
aU„  Mayor  and  Aldermen  of  the  Town  of 
Milan, 

«t. 

The  Mississippi  Central  Railroad  Company, 

H.  8.  McComb,  and  James  Hall. 

Be  it  remembered  that  this  cause,  this  0th 
of  January,  1875,  came  on  to  be  heard  and  was 
beard  before  Hon.  John  Somers,  chancellor,  &c. : 
and.  It  appearing  that  this  suit  had  been  settlca 
by  the  following  aereement,  to  wit:  **  Where- 
as the  Board  of  Mayor  and  Aldermen  of  the 
Town  of  Milan,  in  Gibson  County,  Tennessee, 
having  filed  a  bill  in  the  Chancery  Court  at 
Humboldt,  against  the  Mississippi  Central  Rail- 
road Company,  to  enjoin  the  collection  of  cer- 
tain bonds  issued  by  the  Town  of  Milan  to  ^d 
in  the  construction  of  said  road,  to  wit,  twelve 
bonds  of  $1,000  each,  with  coupons  attached, 
and  said  suit  is  now  pending  in  said  court:  and 
whereas  it  is  agreed  by  and  between  said  cor- 
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poration  of  the  Town  of  Milan  and  the  New 
Orleans,  8t.  Louis  and  Chicago  Railroad  Com- 
pany, into  which  said  Mississippi  Central  R  R. 
Ck>.  has  been  merged  by  contract  of  consolida- 
tion between  said  last  named  company  and  the 
New  Orleans,  Jackson  and  Great  Northern  R 
R.  Co.,  that  said  suit  be  compromised  as  fol- 
lows, to  wit:  The  said  New  Orleans,  St.  Louis 
and  Chicago  R  R  Co.  is  to  issue  to  the  Town 
of  Milan  certificates  of  stock  in  the  sum  of 
$500  each,  dollar  for  dollar,  for  said  bonds,  and 
the  said  Town  of  Milan  on  their  part  agrees, 
on  receipt  of  said  stock,  to  let  a  decree  be  en- 
tered in  said  cause  in  favor  of  the  validity  of 
said  bonds,  which  are  to  be  redelivered,  with 
the  seal  of  the  Town  affixed;  and  the  costs  of 
said  suit  to  be  paid  by  the  said  New  Orleans, 
St  Louis  and  Chicago  R  R  Co. 

"In  testimony  whereof  we  herewith  sign  our 
names  and  affix  our  official  seal,  this  December 
18, 1874.  A.  Jordan,  Mayor. 

A.  M.  West, 
gd  Viee  PreHdent  N.  0.  8t,Loui§ 

AaB.R  a>." 

In  pursuance  of  this  agreement,  and  by 
consent  of  the  parties,  it  is  ordered,  adjudged 
and  decreed  that  the  New  Orleans,  St.  Louis 
and  Chicago  R.  R  Co.  shall  issue  to  the  Town 
of  Milan  certificates  of  stock  in  said  company, 
in  sums  of  $500  each,  dollar  for  dollar,  for  said 
twelve  bonds  of  $1,000  each,  referred  to  in  the 
biD;  and  it  is  further  ordered,  adjudged  and 
decreed  that  on  the  presentation  of  these  cer- 
tificates of  stock  the  Town  of  Milan  shall  have 
the  corporate  seal  of  said  Town  affixed  to  each 
of  said  twelve  bonds,  and  delivered  to  H.  8. 
McComb,  to  whom  they  rightfully  belong,  or 
his  authorized  agent,  and  said  bonds  and  cou- 
pons attached  are  declared  to  be  valid  and  bind- 
ing on  said  Town  and  its  authorities.  It  is,  by 
consent,  further  ordered,  adjudged  and  de- 
creed that  the  injunction  be  dissolved,  the  de- 
murrer herein  filed  be  and  the  same  is  herel^ 
overruled,  and  this  decree  is  declared  a  final 
settlement  of  the  right  of  the  parties;  the  New 
Orleans,  St.  Louis  and  Chicago  Railroad  Com- 
pany to  pay  the  costs,  and  this  case  only  re- 
tained on  the  docket  so  far  as  is  necessary  to 
enforce  the  final  execution  of  this  decree. 

It  was  further  agreed  by  said  stipulation 
that  the  records  of  the  Town  were  destroyed 
by  fire  in  1870;  that  no  census  authorized  by 
law,  of  the  town,  had  been  taken  before  1880, 
when  the  population  was  ascertained  to  be  1,600; 
that  the  railroad  was  not  completed  to  the 
town  until  after  July,  1878;  that,  after  the 
final  decree  in  the  chancery  court,  the  plaintiflto 
became  the  owners  of  the  bonds  and  the  cou- 
pons attached,  purchasing  the  same  for  value 
and  before  they  were  due;  and  that,  in  the 
proposition  submitted  to  the  voters  of  the  town, 
the  question  of  subscribing  $12,000  to  the  stock 
of  the  railroad  company,  payable  in  the  bonds, 
"was  also  submitted  m  one  question  and  at 
one  and  the  same  time,  and  was  so  approved 
by  the  requisite  majority." 

The  bill  of  exceptions  states  that  the  plaint- 
iffs offered  in  evidence  the  above  named  record 
of  the  Chancery  Court  at  Humboldt,  found  in 
the  stipulation;  that  the  defendant,  waiving  all 
other  objections,  objected  to  the  same  because 
the  record  showed  upon  its  face  that  it  was  not 
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binding  in  law  upon  the  Town  as  a  matter  of 
adjudication,  and  therefore  did  not  sustain 
the  replication  to  the  plea;  that  the  court  sus- 
tained the  objection,  and  the  plaintiff  excepted; 
and  that  the  court  found,  as  one  of  the  facts  to 
support  its  judgment,  that,  at  the  time  the 
bonds  and  coupons  were  issued,  the  town  did 
not  contain  1,000  inhabitants. 

The  coiurt  found  that  the  facts  and  the  law 
were  with  the  defendant,  and  rendered  a  judg- 
ment in  its  favor  for  the  costs  of  the  suit,  to 
review  which  the  plaintiffs  have  brought  a 
writ  of  error.  The  opinion  of  the  circuit  court 
is  reported  in  21  Fed.  Rep.  842. 

Two  questions  arise  for  consideration  in  this 
case:  (1)  as  to  the  statutory  authority  for  the 
issue  of  the  bonds;  (2)  as  to  the  effect  of  the  de- 
cree of  January  9, 1875,  in  the  suit  in  the  state 
court  of  chancery. 

The  bonds  in  question  were  issued  in  pay- 
ment of  a  subscription  made  by  the  Town  to 
the  stock  of  the  Mississippi  Central  Railroad 
Company.  On  their  face  they  do  not  recite 
any  such  subscription  to  stock,  but  recite,  as 
the  consideration  for  the  bonds,  the  "location 
of  the  Mississippi  Central  RailrcM^  by  said 
Town."  It  is  well  settled  that  a  municipal  cor- 
poration, in  order  to  exercise  the  power  of  be- 
coming a  stockholder  in  a  railroad  corporation, 
must  have  such  power  expressly  conferred  up- 
on it  by  a  grant  from  the  Legislature;  and  that 
even  the  power  to  subscribe  for  such  stock 
does  not  carry  with  it  the  power  to  issue  nego- 
tiable bonds  in  payment  of  the  subscription, 
unless  the  power  to  issue  such  bonds  is  ex- 
pressly or  by  reasonable  implication  conferred 
by  statute.  Such  is  the  law  as  recognized  by 
the  Supreme  Court  of  Tennessee  in  the  case  of 
Pulaski  V.  CHlfMre,  decided  in  1880,  and  pub- 
lished in  21  Fed.  Rep.  870,  and  in  Milan  v. 
Tenneme  Central  B,  R.  Co.  11  Lea,  880,  de- 
cided in  1888.  Such  is  also  the  law  as  estab- 
iisbed  by  this  court.  liarih  v.  Fulton  County, 
77  U.  8. 10  WalL  676  ]l9: 10401;  Wells  v.  Pon- 
totoc County,  102  U.  b.  625  [26: 122]:  Ottawa 
T.  Carey,  108  U.  8.  110,  123  [27:  m,  6751; 
Daviess  County  v.  Dickinson,  117  U.  S.  657,  663 
[29: 1026,  10281. 

The  grant  of  authority  to  a  municipal  cor- 
poration to  subscribe  for  the  stock  of  a  railroad 
company  does  not  carry  with  it  the  power  to 
issue  negotiable  bonds  to  pay  for  the  subscrip- 
tion, or  anythin]^  more  than  the  power  to  raise 
money  by  taxation  to  pay  the  amount  of  the 
subscripuon.  If,  in  the  statute  granting  the 
power  to  subscribe  for  the  stock,  no  manner  of 
paying  the  subscription  is  provided  for,  it  can- 
not be  paid  by  issuing  negotiable  bonds.  The 
practice  in  Tennessee,  as  shown  by  its  statute 
lx>oks,  has  been  to  authorize  expressly  the  issu- 
ing of  negotiable  bonds  by  municipal  corpora- 
tions to  pay  for  subscriptions  to  stock,  in  all 
cases  where  it  was  desired  to  confer  upon  such 
corporations  the  power  to  issue  such  bonds. 

By  a  statute  passed  in  1852,  and  carried  into 
the  Code  of  Tennessee  of  1857-8  (sections  1142 
-1161),  in  force  when  the  bonds  in  this  case 
were  issued,  any  county,  incorporated  town,  or 
city  was  authorized  (section  1142)  to  subscribe 
for  stock,  to  a  specified  amount  of  its  taxable 
property,  "  in  railroads  running  to  or  contigu- 
ous thereto,"  upon  certain  specified  terms  and 
conditions.  An  election  was  to  be  held  (sec- 
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tion  1143)  when  ordered  (section  1144)  in  » 
specified  manner,  after  the  entire  line  of  the 
road  (section  1145)  had  been  surveyed,  and  a 
certain  estimate  of  the  grading,  embankment, 
and  masonry  had  been  made,  and  after  a  speci- 
fied notice  of  the  election  (section  1146)  had 
been  given.  The  statute  (section  1147)  pre- 
scribed the  form  of  the  vote,  and  provided 
(section  1148)  that  the  subscription  should  be 
made  if  a  majority  of  the  votes  cast  should  be 
in  favor  of  it.  Sections  1150, 1154, 1156. 1156, 
1157.  1160, 1161,  provided  as  follows: 

**  1150.  As  soon  as  the  stock  is  subscribed,  it 
is  the  duty  of  the  county  court,  or  corporate 
authorities,  to  levy  a  tax  upon  the  taxable 
property,  privileges  and  persons,  liable  by  law 
to  taxation  within  the  county  or  corporation 
limits,  sufficient  to  meet  the  installments  of 
subscription  as  made,  and  the  cost  and  ex- 
penses of  collection,  which  tax  shall  be  levied 
and  collected  like  other  taxes." 

*'  1154.  Not  more  than  thirty-three  and  one- 
third  per  cent  of  the  stock  subscribed  as  above 
can  be  collected  in  anv  one  year. 

"  1155.  The  tax-collector,  as  fast  as  he  makes 
collections,  shall  pay  the  amounts  over  to  the 
company. 

"  1156.  He  shall  also,  as  he  receives  the  tax, 
give  to  each  taxpayer  a  certificate  in  such  form 
as  the  railroad  company  may  prescribe,  show- 
ing the  amount  of  such  tax  paid  by  him,  of 
which  he  shall  retain  a  duplicate  to  be  delivered 
to  the  president  of  the  railroad  C4'>mpany;  and 
such  certificate  is  negotiable  by  delivery  or  as- 
signment, and,  with  a  deduction  of  its  propor- 
tion of  the  cost  of  collection,  is  receivable  io 
payment  of  either  freight  or  passage  on  the 
railroad  in  which  the  subscription  is  taken, 
after  the  expiration  of  one  year  from  the  com- 
pletion of  such  road. 

"1157.  The  holder  of  such  certificates,  to  the 
amount  of  one  share  or  more  of  the  stock  of 
such  railroad  company,  is  entitled  to  demand 
and  receive  from  the  company,  in  lieu  thereof, 
a  certificate  of  stock  in  the  capital  stock  of  such 
company,  which  will  give  him  all  the  privileges 
of  any  other  stockholder." 

"1160.  For  the  purpose  of  meeting  unex- 
pected contingencies,  the  county  or  corporation 
authorities  may  anticipate  the  collection  of  the 
railroad  tax  by  the  issuance  of  warrants,  bear- 
ing six  per  cent  interest,  and  payable  at  such 
times  as  may  be  desired  by  the  railroad  com- 
pany, the  warrants  to  be  received  as  payment 
of  so  much  stock. 

"  1161.  In  such  a  case  a  sufficiency  of  the 
railroad  tax  shall  be  paid  into  the  county  treas- 
uryto  meet  the  warrants  as  they  fall  due." 

These  provisions  of  the  statute  do  not  con- 
template or  authorize  the  issue  of  ne^tiable 
bonus.  They  provide  distinctly  for  the  levying 
of  a  tax  to  meet  the  installments  of  the  suf 
scription.  Section  1160,  in  authorizing  the  is- 
suing of  warrants  made  payable  at  sudi  timea 
as  may  be  desired  by  the  railroad  company,  and 
to  be  received  by  it  in  payment  for  the  stock, 
only  contemplates  that  the  warrants  shall  be 
issued  in  anticipation  of  the  collection  of  the 
tax,  which,  under  the  provisions  of  section 
1154,  may  be  entirely  collected  in  three  years, 
but  cannot  be  collected  more  rapidly  than  one 
third  in  each  year;  and  there  is  no  impllcatioa 
that  any  warrants  are  to  be  issued  except  to 
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•ntidpate  the  collection  of  a  tax,  after  such  tax 
Is  levied  under  the  provisions  of  section  1160; 
and  such  levy  is  to  be  made  as  soon  as  the  stock 
is  subecribea  for,  and  is  to  be  the  levy  of  a  tax 
sufficient  to  meet  the  installments  of  subscrip- 
tion as  made,  and  Uie  costs  and  expenses  of 
collection,  subject  to  the  provision  of  section 
1164,  that,  although  the  levy  of  the  tax  is  made, 
not  more  than  one  third  of  the  stock  subscrip- 
tion can  be  collected  in  any  one  year.  It  is 
solely  to  anticipate  the  collection  of  the  tax, 
when  it  is  collectible  by  virtue  of  the  terms  of 
the  levy,  that  the  warrants  are  authorized,  by 
section  1160,  to  be  issued;  and  there  is  nothing 
in  the  statute  which  contemplates  that  the  war- 
rants shall  be  made  payable  at  any  time  later 
than  the  time  fixed  for  the  collection  of  the  in^ 
stallments  of  the  tax.  These  provisions  ex- 
clude the  power  of  issuing  such  negotiable 
bonds  as  were  issued  in  this  case. 

It  is  contended  by  the  plaintiffs  that  express 
authority  for  issuing  the  bonds  in  question  is  to 
be  found  in  an  Act  of  the  Legislature  of  Ten- 
nessee, approved  January  28, 1871,  being  chap- 

[153]  ter  60  of  the  AcU  of  1870-71.  In  1870  a  new 
€k)n8titution  was  adopted  in  Tennessee,  section 
29  of  article  2  of  which  reads  as  follows: 

"  Sec.  29.  The  General  Assembly  shall  have 
power  to  authorize  the  several  counties  and  in- 
corporated towns  in  this  State  to  impose  taxes 
for  county  and  corporation  purposes  respect- 
ively, in  such  manner  as  shall  be  prescribed  by 
law;  and  all  property  shall  be  taxed  accordiog 
to  its  value,  upon  the  principles  established  in 
n^ard  to  state  taxation.  But  the  credit  of  no 
county,  city,  or  town  shall  be  given  or  loaned 
to  or  in  aid  of  any  person,  company,  associa- 
tion, or  corporation,  except  upon  an  election  to 
be  first  held  by  the  qualified  voters  of  such 
county,  city,  or  town,  and  the  assent  of  three 
fourths  of  the  votes  cast  at  said  election.  Nor 
shall  any  county,  dty,  or  town  become  a 
stockholaer  with  others  in  any  companv,  asso- 
ciation, or  corporation,  except  upon  a  like  elec- 
tion and  the  assent  of  a  like  maiority.  But  tiie 
Counties  of  Grainger,,  Hawkins,  Hancock, 
Union,'  Campbell,  Scott,  Morgan,  Grundy, 
Sumner,  Smith,  Fentress,  Van  Buren,  White, 
Putnam,  Overton,  Jackson,  Cumberland,  An- 
derson, Henderson,  Wayne,  Marshall,  Cocke, 
Coffee,  Macon,  and  the  new  county  herein  au- 
thorized to  be  estaUished  out  of  fractions  of 
Sumner,  Macon,  and  Smith  Counties,  and 
Boane,  shall  be  excepted  out  of  the  pro\i8ions 
of  thia  section  so  fur  that  the  assent  of  a  ma- 
jority of  the  qualified  voters  of  either  of  said 
counties  voting  on  the  question  shall  be  sufil- 
dent,  when  the  credit  of  such  county  is  given 
or  loaned  to  any  person,  assodation,  or  corpo- 
ration: Prandta,  That  the  exception  of  the 
counties  above  named  shall  not  be  in  force 
beyond  the  year  one  thousand  dght  hundred 
and  eighty,  and  after  that  period  mey  shall  be 
subiect  to  the  three-fourths  ma](udlnr  applicable 
to  the  other  counties  of  the  State. ''^ 

The  Act  approved  January  28, 1871,  was  en- 
titled "An  Act  to  Enforce  Artide  2,  Section 
29.  of  the  Constitution,  to  Authorize  the  Several 
Counties  and  Incorporated  Towns  in  this  State 
to  Impose  Taxes  for  County  and  Corporation 
Purposes."  It  read  as  follows: 
"Sec  1.  Beit ena^ed by  the  General  Aeeem- 
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counties  and  incorporated  towns  in  this  State 
may,  and  are  hereby  authorized  to  impose  taxes 
for  couDty  and  corporation  purposes,  respect- 
ively, in  the  following  manner  and  upon  the 
foUowinff  conditions: 

"  1.  That  all  taxable  property  shall  be  taxed 
aocordine  to  its  vi^ue,  upon  the  prindples  es- 
tablisheo'^in  regard  to  state  taxation. 

"2.  The  credit  of  no  county,  city,  or  town 
shall  be  given  or  loaned  to  or  in  aid  of  any 
person,  company,  association,  or  corporation, 
except,  first,  upon  the  consent  of  a  majority  of 
the  justices  of  the  peace  of  the  county,  at  a 
quarterly  term  of  the  county  court  of  such 
county,  or  a  majority  of  the  board  of  mayor 
and  aldermen,  as  the  case  may  be,  of  such  dty 
or  town,  and  upon  an  dection  afterwards  held 
by  the  qualified  voters  of  said  county,  dtv,  or 
town,  and  the  assent  of  three  fourths  of  the 
votes  cast  at  said  election.  The  said  county 
court,  or  board  of  mayor  and  aldermen,  as  the 
case  may  be,  shall  spread  upon  their  records 
the  proposition  and  the  amount  to  be  voted 
upon  by  the  people,  and  shall  have  full  power 
to  hold  and  conduct  such  elections  according  to 
the  laws  regulating  dections  in  this  State;  and 
if  the  assent  of  three  fourths  of  the  voters  of 
such  county,  city,  or  town  is  had,  then  the 
county  court  or  board  of  mayor  and  aldermen, 
as  the  case  may  be,  shall  have  full  power  to 
make  and  execute  all  necessary  orders,  bonds 
and  payments,  in  order  to  carry  out  such  loan 
or  creoit  voted  for  as  prescribed  in  this  Act; 
nor  shall  any  county,  city,  or  town  become  a 
stockholder  with  others  in  any  companv,  asso- 
ciation or  corporation,  except  upon  a  like  elec- 
tion, and  the  assent  of  a  like  majority,  as  pre- 
scribed in  this  Act." 

Section  2  of  the  Act  enacts  the  constitutional 
exception  as  to  the  specified  counties. 

This  Act  was  manifestly  passed  for  the  object 
stated  in  its  title,  to  carry  into  effect  the  pro- 
visions of  section  29  of  article  2  of  the  Constitu- 
tion of  1870,  and  to  prescribe  the  manner  and 
the  conditions,  in  conformity  with  the  provi- 
sions of  that  section,  in  and  upon  which  the 
several  counties  and  incorporated  towns  in  the 
State  should  have  the  right  to  impose  taxes  for 
coimty  and  corporation  purposes.  The  second 
clause  of  the  first  section  of  the  Act  only  pro- 
vides, in  the  language  of  the  Constitution,  that 
"the  credit  of  no  county,  dty,  or  town  shall  be 
given  or  loaned  to  or  in  aid  of  any  person,  com- 
pany, association,  or  corporation,  except"  upon 
the  assent  of  three  fourths  of  the  votes  cast  at 
an  dection  hdd  by  the  oualifled  voters  of  the 
county,  city,  or  town.  The  dause  then  goes 
on  to  provide,  in  the  exact  language  of  the  Con- 
stitution, as  follows:  "Nor  shall  any  county, 
dty,  or  town  become  a  stockholder  with  others 
in  any  company,  anodation,  or  corporation, 
except  upon  a  like  dection  and  the  assent  of  a 
like  majority." 

The  enactments  In  that  clause  are  entirely  in- 
hibitory and  negative  in  their  character.  They 
do  not  oonfer  any  authority  for  the  giving  or 
loaning  of  credit  upon  any  munidpality,  nor 
confer  the  riffht  upon  any  munidpality  to  be- 
come a  stoduiolder  with  others  in  any  oorpo- 
ration;  but  they  only  prescribe  the  condition 
that  no  credit  diall  be  ^ven  or  loaned,  and  no 
ownership  of  stock  be  created,  unless  the  pre- 
scribed election  be  first  held^  and  the  assent  of 

88 


il55 


189-100 


SUFBBMB  COUBT  09  THB  TJhTTBD  BTATBS. 


Cot.  Tjkim^ 


156] 


three  fourths  of  the  TOtes  cast  at  it  be  first 
giveD.  But  the  authority  to  give  or  loan  credit, 
and  to  become  a  stockholder,  under  the  con- 
ditions prescribed  in  the  Act  of  1871,  must  be 
found  in  an  independent  grant  of  authority,  in 
some  other  statutory  proton,  either  general 
or  special.  These  were  the  views  taken  by  the 
Supreme  Court  of  Tennessee  in  tiie  case  of 
Pulaski  y.  Oilmore,  before  cited.  See,  also, 
Milan  v.  Tennesdee  Cent,  R,  E,  Co.  n^a. 

It  is  further  contended  that  authority  to  issue 
the  bonds  was  given  by  an  Act  of  the  Legisla- 
ture of  Tennessee,  approved  March  23, 1870, 
chapter  20  of  the  Acts  of  1872,  entitled,  "An 
Act  to  Authorize  the  Mayor  and  City  Council, 
or  Mayor  and  Board  of  Aldermen,  of  any  Incor- 
porated City  or  Town  in  the  State  of  Tennessee 
having  a  Population  of  from  One  Thousand 
and  upwards  to  Twenty  Thousand  Inhabitants, 
to  Issue  Bonds  of  Said  City  or  Town  to  the 
Amount  of  Fifteen  Thousand  Dollars."  That 
Act  is  as  follows: 

' *Sec.  I.  Beit  enacted  by  the  General  Assembly 
of  the  State  of  Tennessee,  That  the  Mayor  and 
City  Council,  or  the  Board  of  Mayor  and  Alder- 
men, of  any  incorporated  city  or  town  in  the 
State  of  Tennessee  having  a  population  of  from 
OTH  thousand  to  twenty  thousand  are  hereby 
authorized  in  their  corporate  capacity  to  issue 
the  bonds  of  the  said  city  or  town,  signed  by 
the  Mayor  and  countersigned  by  the  Recorder 
of  said  city  or  town,  with  coupons  for  interest 
attached,  to  an  amount  not  exceeding  Fifteen 
Thousand  Dollars.  The  Bonds  herein  provided 
for  may  be  executed  of  denominations  from 
Twenty-five  to  Five  Hundred  Dollars,  at  dis- 
cretion of  said  Mayor  and  City  Council  or 
Mayor  and  Aldermen,  and  to  mature  at  such 
times  as  may  be  fixed  bv  said  Mayor  and  City 
Coimcil  or  Mayor  and  Aldermen,  from  one  to 
twenty  years  after  date,  and  bearing  interest  at 
the  rate  of  eight  per  cent  per  annum,  payable 
aemi-annuaUy;  the  past-due  coupons  on  which 
bonds  shall  oe  receivable  for  taxes  and  all 
other  dues  to  the  corporation  issuing  the  same: 
Provided,  That  the  bonds  issued  under  the  pro- 
visions of  this  Act  shall  be  alone  for  the  pur- 
pose of  paying  outstanding  liabilities  against 
the  city  or  corporation  issuing  them,  and  shall 
not  in  any  case  exceed  the  unsettled  and  ma- 
tured liabilities  or  debts  of  such  city  or  corpo- 
ration at  tlie  time  of  issuance  thereof ;  but  in  no 
event  shall  the  bonds  be  issued  without  the 
consent  of  three  fourths  of  the  qualified  voters 
voting  at  an  election  to  be  held  for  that  pur- 
pose under  the  supervision  of  said  Mayor  and 
City  Council  or  Board  of  Aldermen. 

"Sec.  2.  Be  it  further  enacted.  That  the  said 
Mayor  and  City  Council  or  Mayor  and  Alder- 
men of  said  city  or  town  are  hereby  authorized 
to  issue  at  par  such  coupon  bonds  as  are  pro- 
vided for  in  this  Act,  to  the  holders  of  bona 
fide  claims  against  said  city  or  town,  in  liquid- 
ation and  discharge  of  such  claims  and  interest 
thereon,  and  to  such  others  as  are  willing  to 
take  them  at  par,  not  to  exceed  in  amount  said 
sum  of  fifteen  thousand  doUars:  Provided,  That 
in  no  case  shall  said  Mayor  and  said  City 
Council  or  Mayor  and  Aldermen  of  said  city  or 
town,  as  the  agent  for  that  purpose,  sell  under 
their  par  value  any  of  the  bonds  the  issuance 
of  which  is  authorized  by  this  Act:  Provided 
further,  That  the  proposed  rate  of  interest  the 
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bonds  are  to  bear  shall  be  spedfled  and  sub-    [1572 
mitted  to  the  vote  of  the  inhabitants  of  sudi 
corporations,  at  the  time  the  election  is  held  in 
regard  to  the  issuance  of  the  bonds." 

By  the  express  provision  of  section  1  of  this 
Act,  the  bonds  to  be  issued  under  it  are  to  "be 
alone  for  the  purpose  of  paying  outstanding 
liabilities  against  the  dty  or  corporation  issuing 
them;"  anofit  is  provided  that  they  "shall  not 
in  an^  case  exce^  the  unsettled  und  matured 
liabihties  or  debts  of  such  dty  or  oorporadoa 
at  the  time  of  issuance  thereof;"  and,  by  sec- 
tion 2,  they  are  to  be  issued  "to  the  holders  of 
bona  fide  claims  against  said  dty  or  town,  in 
liquidation  and  discharge  of  such  claims  and 
interest  thereon,  and  to  such  others  as  are  will- 
ingto  take  them  at  par." 

We  are  of  opinion  that  this  statute  has  no 
application  to  the  present  case.  Its  object  was 
manifestly  to  enable  certain  incorporated  dtics 
and  towns  to  fund  their  matured  debts,  by 
issuing  bonds  of  the  character  spedfied  in  the 
Act.  The  debts  for  which  they  were  to  be 
issued  were  not  only  to  be  unsettled  debts,  but 
matured  debts,  and  the  bonds  were  not  to  be 
issued  in  any  event  without  the  consent  of  three 
fourths  of  the  qualified  voters  voting  at  an 
election  to  be  held  for  the  purpose.  When  the 
dection  in  the  present  case  was  held,  no  debt 
created  by  any  subscription  to  any  stodL  had 
yet  been  incuned;  and  it  is  expressly  stipulated, 
m  the  agreed  statement  of  facts,  that  the  ques- 
tion of  subscribing  $12,000  to  the  stock  of  the 
company,  and  the  question  of  paying  such  sub- 
scription in  bonds,  were  submitted  to  the  voters 
as  a  single  question,  at  one  and  the  same  time, 
and  were  approved  by  the  same  vote.  Indeed, 
from  the  record  of  the  proceedings  of  the 
Board  of  Mayor  and  Aldermen  of  we  Town, 
there  does  not  appear  to  have  been  any  sub- 
mission to  the  voters  of  the  question  of  sub- 
scribing to  the  stock  of  the  railroad  company, 
or  of  issuing  the  bonds  in  payment  for  any  such 
subscription,  but  only  the  question  of  whether 
the  bonds  should  be  issued  by  the  Town  to  the 
company  as  a  donation  or  subscription  of  1ix>nds; 
and  the  bonds  themselves,  on  their  face,  carry 
out  only  tbe  same  idea.  Still,  it  is  agreed  that 
the  bonds  were  issued  in  payment  of  a  "stock 
subscription"  made  by  the  Town  to  the  railroad 
company.  But,  even  in  that  view,  the  liability  [158} 
on  the  subscription  to  the  stock  was  not  such  a 
matured  liability  or  debt  of  the  Town,  at  the 
time  the  election  was  held,  as  the  Act  of  1872 
refers  to.  The  vote  of  the  people  was,  at  most, 
a  vote  to  subscribe  for  the  stock.  The  terms 
of  the  vote  appear  to  have  been  "For  subscrip- 
tion," or  "No  subscription."  The  vote  to  sub- 
scribe for  the  stock  and  the  vote  to  issue  bonds 
were  one  and  the  same  vote,  comprehended  in 
the  words  "For  subscription."  In  order  to 
make  the  liability  for  the  subscription  a  "ma- 
tured" liability  of  the  Town,  it  was  necessary 
that  the  subscription  should  be  actually  made 
in  pursuance  of  the  vote,  and  that  the  terms  for 
paying  the  money  in  discharge  of  it  should  be 
determined,  and  that  an  elecUon  should  be 
thereafter  held  to  vote  in  regard  to  issi  anf^  bonds 
for  the  liability  as  a  matured  liability,  and  in 
view  of  all  Qxe  terms  and  drcumstanccs  of 
such  liability.  No  such  election  was  held  after 
any  liability  for  the  subscription  became  a  ma* 
tured  liability. 
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Id  regard  to  the  effect  of  the  decree  of  the 
chancery  court  of  January  0,  1875,  it  Is  to  be 
said  that  it  was  made  in  a  suit  by  the  town 
authorities  to  enjoin  perpetually  the  collection 
of  the  bonds,  on  the  ground  that  they  were 
issued  without  authority  of  law.  By  the  decree 
it  was  ordered,  by  consent  of  the  parties,  that 
the  preliminary  injunction  should  be  dissolved 
and  the  demurrer  be  OYerruled.  This  left  the 
bill  to  stand  as  it  was  originallv  filed.  The 
decree  sets  forth  that  the  suit  had  been  settled 
by  an  afi^recment,  a  copy  of  which  is  embodied 
in  the  decree.  That  agreement  refers  to  the 
bonds  as  having  been  issued  by  the  Town  "to 
aid  in  the  construction  of  said  road/'  that  is, 
the  road  of  the  Mississippi  Central  Railroad 
Company.  It  does  not  refer  to  the  bonds  as 
having  been  issued  in  payment  of  a  subscrip- 
tion to  the  stock  of  the  company.  It  then  sets 
fc^th  that  it  has  been  agreed  by  the  Town  and 
the  New  Orleans,  St  Louis  and  Chicago  Rail- 
road Company  (into  which  the  Mississippi 
Centra]  Railrcad  Company  had  been  merged 
by  contract  of  consolioation  between  the  last 
named  company  and  the  New  Orleans,  Jack- 
son and  Great  Northern  Railroad  Company) 
[169]  that  the  suit  should  be  compromised  bv  the 
issue,  by  the  New  Orleans,  St.  Louis  and  Chi- 
cago Railroad  Company,  to  the  Town,  of  cer- 
ti&ates  of  stock,  in  the  sum  of  $500  each,  dol- 
lar for  dollar,  for  the  $12,000  of  bonds,  the 
Town  a^irrecing,  on  the  receipt  of  the  stock,  to 
let  a  decree  be  entered  in  the  cause  in  favor  of 
the  validity  of  the  bonds,  which  were  to  be  re- 
delivered, with  the  seal  of  the  Town  affixed; 
and  the  costs  of  the  suit  were  to  be  paid  bv  the 
New  Orleans,  St.  Louis  and  Chicago  Railroad 
Company. 

The  substance  of  this  is,  that  on  the  bill,  it 
standine  good,  with  the  demurrer  to  be  over- 
ruled, the  plaintiffs  agree,  notwittistanding  the 
averments  of  the  bill,  that  the  bonds  are  valid. 
The  decree  then  states  that,  in  pursuance  of  that 
agreement  and  by  consent  of  the  parties,  it  is 
decreed  that  the  New  Orleans,  St.  Louis  and 
Chicago  Railroad  Company  shall  issue  to  the 
Town  the  certificates  of  stock  in  the  company 
referred  to  in  the  agreement;  that,  on  the  pre- 
sentation of  those  certificates,  the  Town  shall 
have  its  corporate  seal  affixed  to  each  of  the 
twelve  bonds;  and  that  the  bonds  and  their 
coupons  are  declared  to  be  valid  and  binding 
on  the  Town  and  its  authorities. 

This  was  no  adjudication  by  tbe  court  of  the 
▼alidity  of  the  bonds  on  the  submission  to  it, 
as  a  iudicial  tribunal,  of  the  question  of  such 
validity.  The  declaration  of  the  validly  of  the 
bonds,  contained  in  the  decree,  was  made  solely 
In  pursuance  of  the  consent  to  that  effect  con- 
tained in  the  agreement  signed  by  the  Mavor  of 
the  Town  and  the  officer  of  the  New  Orleans, 
St.  Louis  and  Chica^ro  Railroad  Company. 
The  act  of  the  Ma;^or,  in  signing  that  aereement, 
cculd  give  no  validity  to  the  bonds,  if  tbeyhad 
none  at  the  time  the  agreement  was  made.  The 
want  of  authority  to  Issue  Uiem  extended  to  a 
want  of  authority  to  declare  them  valid.  The 
Mayor  had  no  such  authority.  The  decree  of 
the  court  was  based  solely  upon  the  declaration 
of  the  Mavor,  in  the  agreement,  that  the  bonds 
were  valid;  and  that  declaration  was  of  no  more 
effect  than  the  declaration  of  the  Mayor,  in  the 
bill  in  chancery,  that  the  bonds  were  invalid. 
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The  adjudication  in  the  decree  cannot,  under 
the  circumstances,  be  set  up  as  a  Judicial  de- 
termination of  the  validity  of  the  bonds.  Bus- 
aeU  V.  Piaee,  94  U.  S.  606  [24:214];  Manhattan 
L,  luB.  Co.  V.  BroughUm,  109  U.  S.  121,  125 
[27:878,8801.  This  was  not  the  case  of  a  sub- 
mission to  the  court  of  a  question  for  its  deci- 
sion on  the  merits,  but  it  was  a  consent  in  ad- 
vance to  a  particular  decision,  bv  a  person  who 
had  no  right  to  bind  the  Town  by  such  a  con- 
sent, because  it  gave  life  to  invalia  bonds;  and 
the  authorities  of  the  Town  had  no  more  power 
to  do  so  than  they  had  to  issue  the  bonds  origi- 
nally. 

There  is  nothing^  inconsistent  with  this  view 
\si  Nashville,  0.  dSL  L.  B.  Co,  v.  United  Slates, 
118  U.  S.  261  [28:971],  where  it  was  held  that 
a  decree  in  equity,  by  consent  of  parties,  and 
upon  a  compromise  between  them,  was  a  bar 
to  a  subsequent  suit  upon  a  claim  therein  set 
forth  as  among  the  matters  compromised  and 
settled,  although  not  in  fact  Uti^ted  in  the  suit 
in  which  the  decree  was  rendered.  In  that 
case  both  parties  had  full  power  to  make  the 
compromise  involved. 

The  judgment  of  the  Circuit  Court  ie  qf- 
firmed. 


EXTEIN  NORTON,  Plff.  in  Err., 

V, 

MAYOR  AND  ALDERMEN  OF  THE 
TOWN  OF  DYERSBURO,  TENNES- 
SEE. 

(See  8.  a  Beporter*s  ed.  160-170.) 

Town  bonde— Tennessee  Statutes— power  to  issue 
bonds — liability  of  town. 

1.  In  an  action  to  recover  upon  town  bonds  and 
coupons.— Held,  that  the  Tennessee  Act  oflJanuary 
28, 1871,  did  not  give  authority  for  the  issue  of  the 
bonds. 

2.  Held  further,  that  the  Acts  of  that  State,  of  De- 
cember 10, 1871.  February  26, 1809,  and  February  8, 
1870,  did  not  authorize  the  Issue  of  bonds  payable  in 
ten  years. 

8.  The  grant  of  power  to  a  municipal  corporation 
to  subeonbe  for  the  stoclc  of  a  railroad  company 
does  not  carry  with  it  the  implied  authority  to  ifr* 
sue  negotiable  bonds  therefor;  express  legislative 
authonty  to  issue  bonds  like  those  involved  in  the 
present  suit  is  necessary. 

4.  In  a  suit  brought  solely  for  a  recovery  upon 
the  bonds  and  coupons,  no  question  crowing  out 
of  the  liability  of  the  town  for^e  suDSoriptiou  to 
the  stock  can  be  inquired  into. 

[No.  207.] 
Arguid  April  S,  1888.   Decided  April  iS, 1888. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennes- 
see, to  review  a  judgment  for  defendant  in  an 
action  to  recover  upon  town  bonds  and  cou- 
pons.   Affirmed. 

The  facts  are  fullystated  by  the  court 

Messrs.  D.  H«  jPoston*  W.  K.  Boston, 
Parks  d  Draper,  and  Smith  db  Collier,  for 
plaintiff  in  error: 

Where  a  suit  is  brought  on  negotiable  bonds 
by  a  bona  fide  holder  for  fuU  value,  some  sub- 
stantial defense  must  be  set  up,  to  escape  liabil- 
ity. 

Clay  County  y.  Society  for  8avings,tO^  U.  8. 
579  (26:856);  Pine  Orow  v.  Talcott,  86  U.  8.  19 
WaU.  678  (22:283). 

Under  both  Constitations,  subscriptions  In 
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aid  of  railroads  was  a  corporate  purpose,  and 
counties  and  towns  had  the  right  to  lend  aid 
and  credit,  and  levy  taxes  to  pay  the  same. 

I^icholY.  NatihtiUe,^  Humph.  2!i2;  Louis- 
mile  d  If.  B,  R,  Co.  v.  Davidson  Oountv  Ct.  1 
Bneed  (TennX  666;  Memphis  v.  Memphis  Qa- 
yoso  Qas  Co,  9  Heisk.  537;  Winston  v.  Tennes- 
see db  Pac,  H.  E,  Co,  1  Baxt  66. 

Upon  questions  of  commercial  securities 
federal  courts  are  not  bound  by  state  decisions. 

Gates  V.  First  Nat.  Bank,  100  U.  8.  246 
(25:588);  Pine  Orove  v.  Talcott,  supra. 

Authority  to  subscribe  stock  in  a  railroad 
"as  fully  as  an  indiyiduai/'  ^iven  to  a  city, 
was  implied  authority  to  take  stock  on  a 
credit  and  issue  negotiable  bonds  in  payment 

Seibert  v.  Pittsburg,  68  U.  8.  1  Wall  272- 
274  (17:563);  Cominontcealth  v.  Pittsburgh,  41 
Pa.  278. 

Authority  "to  borrow  money  for  any  object 
in  its  discretion"  is  construed  as  authority  to 
borrow  money,  and  issue  negotiable  bonus  to 
pay  for  it. 

Meyer  v.  Muscatine,  68  U.  8.  1  Wall.  887 
(17:564);  2  Morawetz,  Corp.  §  350;  Police  Jury 
T.  BHOon,  82  U.  8.  15  Wall.  572  (21:254). 

Where  a  municipal  corporation  has  the  im- 
plied power  to  borrow  money  or  lend  credit,  it 
has  the  implied  power  to  execute  all  proper 
bonds,  notes  or  other  negotiable  securities  to 
accomplish  these  purposes. 

Hull  V.  Marshall  County,  12  Iowa,  142; 
Qause  v.  Clarksmlle,  5  Dili.  167,  168;  Mills 
Y,  Oleason,  11  Wis.  4.70;  Bank  of  ChiUicothav. 
Chillicothe,  7  Ohio  (Pt.  2)  81;  Commonwealth 
V.  Pittsburgh,  84  Pa.  496;  Qrijftn  v.  Inman,  57 
Cte.  370;  Black  v.  Cohen,  52  Ga.  621;  Ketchum 
V,  Buffalo,  14  N.  Y.  356. 

This  implied  power  is  thoroughly  indoctri- 
nated into  the  laws  and  decisions  of  the  State  of 
Tennessee. 

Union  Bank  v.  Jacobs,  6  Humph.  615;  NichcH 
T.  Nashville,  9  Humph.  264;  Adams  v.  Memphis 
dsL.  B.  R.  B.  Co,  2  Coldw.  645;  Moss  v.  liar- 
peth  Academy,  7  Heisk.  288;  State  v.  Anderson 
County,  8  Baxt.  249. 

In  any  event  this  court  should  hold  the  de- 
fendant as  upon  non-negotiable  bonds  or  notes, 
treating  the  Issuance  of  negotiable  bonds  as  an 
excess  of  authority  only,  and  not  invtdidating 
the  loan  with  interest  as  agreed  upon. 

Nashville  v.  i2ay,  86  U.  B.  19  Wall.  475,  477, 
478  (22:168, 169);  Williams  v.  DuckBiver  Vai- 
ley  B.B.Co.d  Baxt.  488. 

Messrs.  Sparrel  Hill  and  T.  B.  Turleyt 
for  defendant  in  error: 

Counties  and  municipal  corporations  must 
have  legislaUve  authority  for  the  issuance  of 
bonds. 

South  Ottawa  t.  Perkins,  94  U.  8.  260  (24: 
164);  Pendleton  County  v  Amy,  80  U.  8.  18 
Wall  297  (20:579):  KenieoU  v.  Wayne  County, 
83  U.  8. 16  Wall.  452  (21:819);  St.  Joseph  Twp. 
V.  Bogers,  Id.  644  (21:328);  Coloma  v  Eates,  92 
U.  8.  484  (28:579);  Mars/iall  v.  Fulton  County, 
77  U.  8.  10  WalL  676  (19:1040);  Police  Jury  v. 
Bntton,  82  U.  8.  16  Wall.  566  (21:251);  Nash- 
title  V.  Bay,  86  U.  8.  19  Wall.  468  (22:  164); 
Milan  v.  Tennessee  Cent.  B  R  Co.  11  Lea,  329; 
Pulaski  V.  Qihnore,  21  Fed.  Rep.  870. 

For  the  general  distinction  between  a  loan 
of  credit  and  subscription  for  stock,  see  the  fol- 
lowing cases: 
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People  V.  Salem,  20  Hich.  452;  Stewart  ▼. 
Polk  County,  80  Iowa.  9;  AUen  v.  Jay,  60  Me. 
124;  Walker  v.  Cincinnati,  21  Ohio  St.  14; 
Louisville  db  N.  B.  B,  Co.  v,  Davidson  County, 
Ct.  1  8need  (Tenn.),  687. 

The  bonds  were  unauthorized.  Illegal  and 
void  for  want  of  authority  to  issue  them. 

Woodruff  Y.  Okolona,  67  Miss.  806,  808;  Bett 
v.  MobiU  dO.  B.  B.  Co.  71  U.  8.  4  WalL  598 
(18:  838);  Starin  v.  Genoa,  28  N.  Y.  464; 
JonesboroT.  Cairo  db  Si.  L.  R,  B.  Co.  110  U.  8. 
192  (28:116). 

The  power  to  subscribe  for  stock  does  not 
carry  by  implication  the  power  to  execute 
bonds. 

Dan.  Neg.  Inst,  g  1588. 

This  court  will  follow  the  latest  construction 
given  by  the  highest  court  of  Tennessee  of  the 
laws  and  Constitution  of  that  8tate. 

Tayl(n'  v.  Tpsilanti,  105  U.  8.  71  (26: 1012): 
Milan  v.  Tennessee  Cent.  R.R,Oo.  and  Pulaski 
y.  Oilmore^  supra. 

The  power  to  issue  bonds  ought  not  to  be  im* 
plied  from  the  power  to  make  contracts  and  in* 
cur  indebtedness. 

Claiborne  County  v.  Brooks,  111  U.  S.  400 
(28:470). 

Whether  the  defendant  is  under  a  legal  ob- 
ligation to  make  restitution  of  such  sums  as 
were  actually  received  by  its  authorized  agents 
or  officers  upon  the  sale  of  the  bonds,  is  not  a 
question  arising  in  the  present  action,  which  is 
only  for  the  recovery  of  the  stipulated  interest 
upon  such  bonds. 

South  Ottawa  v.  P&rkins,  94 IT.  8.260(24:154). 

Mr.  Justice  Blatehford  d^vered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law,  brought  in  the  Cir> 
cuit  Court  of  the  United  8tate8  for  the  West- 
em  District  of  Tennessee,  by  Extein  Norton, 
a  citizen  of  New  York,  against  the  Mayor  and 
Aldermen  of  the  Town  of  Dyersburg,  a  mu- 
nicipal corporation  created  by  the  State  of  Ten- 
nessee, to  recover  sundry  sums  of  money,  as 
due  for  the  principal  of  86  bonds  for  iSOO 
each,  and  68  bonds  for  $260  each,  and  6d 
bonds  for  $100  each,  all  due  May  10,  1888, 
and  on  sundry  coupons  cut  from  such  bonds, 
due  at  various  times  between  the  date  of  the 
bonds  and  their  maturity. 

The  bonds  and  coupons  were  in  the  following 
form: 

«•  Bond  No.—.  $250. 

"The  Mayor  and  Aldermen  of  the  Town 
of  Dyersburg,  in  the  State  of  Tennessee,  a 
corporation  duly  chartered  by  Act  of  the  Gen- 
eral Assembly  of  the  State  of  Tennessee,  by 
the  qualified  voters  of  said  Town,  under  the 
provisions  of  an  Act  of  Legislature  empower- 
ing them  so  to  do,  by  this  bond  promise  to  pay 
to  the  bearer  hereof,  ten  years  after  the  date 
hereof,  the  sum  of  two  hundred  and  fifty  dol- 
lars, with  interest  at  seven  per  centum  per  an- 
num from  this  date,  payable  semi-annual ly,  at 
the  city  hall  in  Dyersburg,  on  presentation  of 
the  coupons  hereto  attached,  to  aid  in  the  con- 
struction of  the  Paducah  and  Memphis  Rail- 
road; upon  the  express  condition,  however, 
that  the  said  railroad  shall  be  constructed  to 
the  Town  of  Dyersburc.  Tennessee,  and  buve 
a  depot  of  said  railroad  located  witljiL  half  a 
mile  of  the  court  house  in  said  town. 

1«7  U.  S. 
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•*In  testimony  whereof  Ihe  Mayor  and  Alder- 
men of  the  Town  of  Dyersburg,  Tennessee,  have 
caused  this  bond  and  the  coupons  attached  to  be 
aigced  by  the  Mayorof  said  Town,  and  counter- 
signed by  the  Recorder,  on  thislOth  day  of  May, 

1873 

**nseel,  Mayor  and  Aldermeo,  Dyersburg,  TeniLl 
•*Couniersfened:  C.  P.  CIbhIl,  Mayor. 

"W.  C.  Doyle,  Recorder.'' 

"  $8.75.  $8.76. 

"  The  Mayor  and  Aldermen  of  Dyersburg, 
Tenn.,  will   pay   the   bearer   on   the  —  day 

of ,  18—,   eight   dollars  and  seventy-five 

cents,  being  the  semi-annual  interest  due  on 
Paducah  and  Memohis  Railroad  Bond  No,—. 

**(3.  P.  Clark,  Mayor, 
••W.  C.  Doyle,  Eecarder.** 

The  defendant  pleaded  nil  debet  and  non  est 
factum.  The  cause  was  tried  by  the  court,  on 
the  written  waiver  of  a  Jury,  and  it  found  the 
Issues  of  law  and  fact  with  the  defendant,  and 
rendered  a  judgment  for  it,  to  review  which  the 
plaintiff  has  brought  a  writ  of  error.  There  was 
an  aCTeed  statement  of  facts,  which  is  embodied 
in  a  bill  of  exceptioos,  and  there  is  a  finding  of 
£act8  and  of  conclusions  of  law,  also  contained 
ttkerein.  From  this,  the  following  facts  appear: 

The  plaintiff  bought  the  bonds  and  coupons 
tiefore  maturity,  for  full  value,  and  without 
any  knowledge  or  notice  of  any  defect,  infirm- 
ity, equity,  or  condition  against  the  liability  of 
the  Town  therefor,  unless,  as  matter  of  law, 
the  face  of  the  bonds  charges  him  with  notice. 
The  bonds  and  coupons  were  signed,  sealed 
and  delivered  by  the  properly  authorized 
municipal  oflSoers  of  the  defendant;  but  the 
want  01  authority  so  to  do  is  controverted,  the 
<lefendant  insisting  that  no  proper  legislative  or 
other  authority  existed  for  making  the  sub- 
jcription  and  issuing  the  bonds  that  were  made 
and  issued,  the  plea  of  non  e%t  factum  only  go- 
ing to  that  extent.  The  Mississippi  River  Rail- 
road Company,  to  which  it  is  claimed  the  sub- 
acription  was  originally  authorized  to  be  made 
by  the  defendant,  was  afterwards  consolidated 
with  and  became  a  part  of  the  Paducah  and 
Memphis  Railroad  Company.  That  company 
mortgaged  its  properties  and  franchises,  the 
mortgage  was  foreclosed,  and  the  purchaser  at 
the  sale  reorganized,  under  the  statute  of  Ten- 
nessee, 08  the  Chesapeake,  Ohio  and  South- 
western Railroad  Company,  by  which  the 
road  was  built  and  finally  completed  on  Janu- 
ary 1,  1882,  and  is  now  operate  as  a  railroad 
its  entire  length.  The  bed  and  track  are  now, 
and  were  at  the  date  of  bringing  of  the  suit, 
folly  built  and  eouipped  and  operated  through 
the  County  of  Dyer,  in  which  the  county 
Town  of  Dyersburg  is  situated,  and  the  last 
named  company  had  built  a  depot  building  with- 
in half  a  mile  of  the  court  house  in  the  Town 
of  Dyersburg  before  this  action  was  brought. 

The  proceedings  of  the  Board  of  Mayor  and 
Aldermen  of  the  Town,  relative  to  the  sub- 
•cription  in  controversy,  are  contained  in  a 
paper — Exhibit  "B"  to  the  stipulation — which 
Is  net  forth  in  the  margin.* 
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The  question  of  the  subscription  referred  to 
in  the  foregoing  proceeding  was  left,  under 
proper  notices,  to  the  decision  of  the  qualified 
voters  of  the  Town  of  Dyersburg,  andthe  sub- 
scription was  cnrried  by  a  vote  largely  in  ex- 
cess of  the  requisite  constitutional  majority. 
At  the  date  of  the  subscnplion  the  Town  was 
without  railroad  facilities,  and  the  object  of  the 
subscription  was  to  aid  the  building  of  the  pro- 
posed line  near  the  Town.  Tbe  railroad  has 
been  buUt,  but  no  part  of  the  subscription  has 
been  paid  except  the  first  installment  of  inter- 
est, which  was  paid. . 

The  bill  of  exceptions  states  as  follows:  "The 
court  found  as  facts!  1st,  that  an  ordinance 
was  regularly  and  legally  adopted  June  5, 1872, 
bv  the  Board  of  Mayor  and  Aldermen  of  the 
Town  of  Dyersburg,  ordering  an  election  to  be 
held  by  the  qualifiSl  voters  of  said  Town,  to 
determine  whether  tbe  said  Town  should  sub- 
BCTibe  for  $50,000  of  the  capital  stock  of  tlie 
Paducah  and  Memphis  Railroad  Company,  to 
be  paid  for  by  said  Town  by  issuing  to  said 
raiux>ad  company  its  negotiaole  bonds  to  that 
amount,  bearing  interest  at  7  percent,  and  pay- 
able at  10  years  from  date;  that  on  July  6, 
1872,  said  proposition  was  voicd  on  by  the  qual- 
ified voters  of  said  Town,  after  30  davs'  notice  [169J 
of  such  election  had  been  duly  publisLed  in  the 
newspapers  of  said  Town,  when  said  proiJosi- 
tion  was  carried  by  a  vote  of  126  for  the  sub- 
scription to  2  a^inst  it;  that  at  a  meeting 
of  the  Board  of  Mayor  and  Aldermen  of  said 
Town,  held  on  July  6, 1872,  the  returns  of  said 
election  were  duly  and  properly  canvassed  by 
said  board,  which,  by  ordinance  then  duly 
passed,  declared  the  suoscription,  on  the  terms 
of  the  ordinance  of  June  5, 1872,  was  properly 
and  legally  carried,  in  said  election,  by  tbe  vote 
as  before  stated,  and  instructed  the  ISlayor  to 
subscribe  said  sum  of  $50,000  to  the  stock  of 
the  said  railroad  company,  upon  tbe  terms  and 
conditions  of  said  ordinance;  that,  acting  pur- 
suant to  that  authority,  the  Mayor  of  said  I'o w  n, 
on  May  10,  1878,  subscribed,  for  and  in  the 
name  of  said  Town,  said  sum  to  the  capital 
stock  of  said  company,  received  certificate  of 
stock  therefor,  issued  and  delivered  the  coupon 
bonds  of  said  Town  for  said  amount  to  said 
railroad  company,  including  those  here  in  this 
suit;  that,  when  said  coupon  bonds  were  so  ex- 
ecuted, issued  and  delivered  by  said  Mayor  to 
said  railroad  company,  tbe  said  company  had 
laid  the  track  of  said  road  to  the  uorthem  and 
southern  line  of  Dyer  County,  and  commenced 
work  on  said  railway  within  the  limits  of  said 
County  of  Dyer;  that  plaintiff  bought  the  bonda 
and  coupons  sued  on  herein  in  due  course  o^ 
trade,  for  full  value,  before  maturity,  and  with« 
out  any  knowledge  or  notice  of  any  defect,  in- 
firmity, equity,  or  condition  against  the  liabil- 
ity of  said  Town,  except  so  far  as  appears  on 
the  face  of  said  bonds;  that,  before  the  bring- 
ing of  this  suit,  the  said  railroad  had  been  con- 
structed and  was  beine  operated  irs  entire 
length  from  Paducah,  KcDtucky,  to  Memphis, 
Tennessee,  and  was  constructed  to  said  Town 
of  Dyersburg,  Tennessee,  and  had  a  depot  lo- 


•**  Memphis,  Tenn.,  July  18,  •TZ. 
^At  k  meethicr  of  tbe  board  of  directors  of  the 
Paducah  and  Memphis  Railroad  Gorapany  held  this 
day,— proaentjL.  8.  Trimble,  Vfce-Preeident;  Jno. 
Overton.  Jr.,  w.  F.  Norton,  t>.  M.  Henninflr.  and  A. 
T.  Lacy;  L.  8.  Trimble,  Vloe-Preeideiit^  in  the  chair. 

127  U.  & 


**The  minutes  of  the  meeting  of  May  Ist  were 
read  and  approved. 
**  Juo.  Overton,  Jr.,  offered  a  resolution  as  fol« 

lows ! 

"  Wbereas,  0.  P.  Clark,  Mayor  of  the  Town  of 
Dyersburg,  in  the  Oounty  of  Dyer,  in  the  State  of 

$7 
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cated  within  half  a  mile  of  the  court  bouse  in 
Bald  Town,  the  aame  bavinx  been  done  t)V  the 
Chesapeake,  Ohio  and  Sontowestem  R.  R.  Co. 

on  or  about  the  —  day  of ,  oa  aet  forlh 

In  the  agreed  statement  of  facts  filed  heTcin. 
The  court  ruled  that  no  leglBlative  authoritj 
whatever  existed  for  the  IssuaDce  by  said  de- 

Tetmeewe.  by  his  enlieanptloii  in  wtiUncr,  has  lub- 
■crlbed  In  bebaU  of  the  Tovn  of  DyeisburcF  the 
■um  of  Uttj  thousand  dollars  to  the  capital  stook 
of  the  Faduoob  and  Hemphlg  Kailroad  Company, 
irUoh  said  subaorlpdon  Is  in  the  words  and  figures 
lollowbis,  to  wit : 

"  Mayors  OfOoe,  DjenbiirB,  Jiilv  Mi,  1912. 
"Dear  Slci   I  be«  leavs  to   submit  herewith  a 
oqpf  of  tbepTooeedlnxiof  the  Boaid  ot  Mayor  and 
ATdennea  of  the  Town  of  Dreisburs.  authorlslns 
—  -  'o  subscribe  tHi,DaOM  (Sttr  thousand  doUanl 

,..,  — w  ..  ...^  Paducah  and  Uempbis 

inter -'^    - 

■bondTof  Tne  Town  of  DreisburtrrBea'riDs  ss 
per  oent  Interest,  payable  soml-annuallr.  Id  i 
BiiBnoe  of  the  autborlt;  thus  oonfcrred  upon  n 

herewith  teniler  and  propose  to  — ' " '■*  ' 

to  the  capitai  stook  or  yr 

propoaea,  and  will  promt  -  .     - 
To  WD,  If  Hccoptcd,  a*  soon  as  the  te 
Uons  allow  It. 

"  I  hare  the  hoaor  to  be,  sir,  very  reapeetfuUy, 
Ik.  O.  p.  Clark,  Mai/or  of  Dvsnburg- 

-*  To  the  PreddsDt  of  the  Paducab  sod  Memphis 


'•SoiB,atertfore,bettmobKd,'—^.. — . 

hereby.  In  behalf  of  the  Paduoah  and  Hemphts 
Railroad  Company,  aooept  said  subscription,  made 
by  raid  town  of  Dyersbunt,  through  said  O.  P. 
Clark,  upon  [he  terms  therein  ezpreeaed. 

''Resofved,  £.  That  the  record  ol  the  proceedings 
of  the  Board  of  Mayor  and  Aldermen  at  said  Town 
of  Dyersburg,  accompoDying  said  Subscription,  t>e 
entered  upon  the  minutes  of  this  meeting,  and  the 
■ame  Is  accordingly  done,  as  f  oUows: 
"SiATK  orTMHimeti,  iVnon  of  DyertbuTg: 

"lie  tt  remembered,  that,  at  a  meethig  of  the 
Board  of  Mayor  and  Aidermen  of  the  Town  of  Dy- 
ersburg,  held  at  the  oourt  bouse  (wUhIa  said  town! 
on  the  5th  day  of  June— present,  bis  honor.  Mayor 
Clark,  and  even  one  Of  the  aldermen  of  said  town: 
In  the  year  f8TS  the  foUowing  ordlnanoe  was 
adopted  by  unanimous  rote  of  said  board,  to  wit: 
The  President  of  the  Paduoah  and  Hem^ls  Bail- 
road  Company,  by  attorney,  haspresentedamcmo- 
rlal  to  tfae  board  of  inaror  and  aldermen,  piaylog 
the  board  to  order  an  election  to  be  held  to  allow 
tbe  qualiaed  vo(«iS  of  the  oorporutlon  of  Dyere- 
burg  to  determine  by  ballot  wbttber  they  arewUl- 
iDK  to  authorize  the  mayor  and  aldermen  to  make  a 
BubeorlptioD  ot  tbaooo  (o  the  oapilal  stoak  of  said 
company,  to  be  paid  In  the  bonds  of  said  corpora' 
tlOD,  Bald  bonds  to  be  duo  and  payable  In  too  reara 
from  the  date  thereof,  the  Interest  thereon  to  be 
paid  seml-aonuallyat  the  rate  of  eeieo  percent  per 
annum,  tor  the  purpose  of  assisting  In  preparing 
the  roaiUicd  of  Bold  railroad  company  throuj^h  the 
county  of  Dyer;  and  said  memoriaJ  was  accom- 
panieil  by  a  statement  of  the  cost  of  the  work 
thruugh  Dyer  County. 

"And  whereas,  heretofore,  to  wit,  on  tbe  9th  day 
of  Aufruat-.  11^.  upon  appIlcallDo  Of  the  Prealdent 
of  the  MlBwfsippl  Blver  Tiallway  Company  to  tbe 
board,  under  and  by  virtue  otnhlDh  there  was  sub- 
mitted to  the  quolued  voters  of  said  Corporation. 
on  the  l»h  day  ot  September,  ISTl,  the  quntlon  as 
to  their  willingness  to    rota    a   siibacrlption    of 

aDOO  to  the  oapltal  stock  of  said  Mississippi  RIcer 
Jwaf   Company;   and  whereas.   In  Hi-CDrdancc 


d  In: 


ofsaidsubecrlptlonby  a  legal  majority:  aod  nhcre- 
as  Bald  Bubscrtptton  so  made  was  held  to  be  llleital 
on  acoouut  of  (la  exceeding  tbe  amount  allowed  by 
the  existing  laws  to  be  voted,  and  was  never  ac- 
cepted by  said  railway  eompanyi 

''And  whereas,  afterwards,  to  wit,  OP '>«  1^'b  dnv 
of  December,  IBTl.  by  the  Legishiture 


fendaot  of  the  bonds  and  coupons  sued  on  In 
Ibis  case.  To  which  finding  and  ruling  plain- 
tiS  then  and  there  dulj  excepted.  The  plain- 
tiff requested  the  court  to  rule  that,  under  tho 
facts  found,  tbe  defendant  was  authorized  to 
execute,  issue,  and  deliver  to  said  railroad  com- 
panj'  the  said  bonds,   which  rciue'^t  wn*  re- 

tue  ot  the  laws  of  the  aiates  <jiii?uiicBai.-t:uuu  iluu- 
tuoky,  the  Paduoah  and  Oulf  Railroad  Oompany 
and  said  MlaslaBlppl  River  Railway  Company  have 
been  conBotldated  Into  one  oompany,  under  the 
name  and  style  of  the  Faducah  and  Memphis  Rail- 
road Compaiiy: 

"Therefore,  on  motion,  tbe  following  ordlnaoo* 
was  unanimously  adopted,  to  wit: 

"Seo.  1.  Be  It  ordained  by  the  Board  of  Mayor 
and  Aldermen  of  the  Town  ot  Dyersburg.  Btate  of 
Tennessee,  that  there  shall  be  submitted  to  the 
quallfled  voteis  of  tbe  town  of  Dyersburg  the 
proposition  to  subMSribe  llfQr  dO)  thousaud  dollars. 
In  tbe  bonds  of  said  town,  to  tbe  oapltal  stock  of  the 
Paducah  and  Memphis  Kallraad  company,  on  Hie 
following  terms  and  oondltlons,  vis.:  when  tbe  said 
railroad  oompany  has  laid  the  track  of  aaid  road  to 
tbe  nortbem  and  souUiern  line  of  Dyer  County  and 
commenced  work  on  lald  railway  within  the  limits 
of  Dyei  County,  then  the  mi^or  shall  Issue  to  said 
railway  company  coupon  bonds  of  the  Town  of 

""Btsbutx,  tothe *  -*  — '■*  — ' ■-■' — 

..  -Icb  is  flity  thous 

bonds  shall  be  known  ai 


said  board  be  jevled  at  any  aubscauo. 
oalled  meeting,  and  the  ooupons  of  ss 
be  receivable  In  the  payment  ot 


if  Issuanoe,  bear- 

I  shall  be  Issued  Id 
I  the  neoeosary  In- 

xrulngupon  said 
o  create  a  slnklnir 
til  be  the  duty  ot 
a  of  said  Town,  at 
the  Qret  day  of 
specific  tax  upon 

Sduo  within  the 
__  If  (be  Board  of 
ly  cause,  fail  attbeaald 
then " 


the  same  may  by 


"See.  a.  Tfaissv 


IngnntU  ratlBed  by  a  majority  of  three  fourUis  of 
^  Totee  of  the  lenllr  quallfled  voters  of  said  town 
voting  In  an  eleodon  bdd  to  teat  their  sense  on  the 
question.  The  mayor  shall  make  publicatioo  In 
both  the  Dyer  County  Progress  and  Neale's  Stats 
Qazette,  by  proclamatloD,  of  an  election  to  be  hold 
tor  that  purpose,  with  thirty  days' notice,ands!iBll 
also  make  pubUcation  of  this  ordinance  In  connoo- 
tloo  with  said  election  notice.  Those  who  lavor 
said  subscripMon  at  said  election  shall  ptaceoo  their 
biillot  'For  subscription'  and  thOBe  who  oppose 
shall  place  on  their  bollolB  the  words  'Mo  aubsorlp- 
"Seo.  *.  The  above  subscription  Is  made  on  the 
—  ■■'-'  —  -■—- the  Paducah  and  Memphis  Railway 


L'  B.  The  acceptance  by  tl 
lyofaoyr— - 


railroad  company  of  any  portion  of  tbe 
In  authorizecTtD  be  Itnuod  shall  blod  bs 


1  ofHcen  of  said 


ytheV; 


forth  in  all  the  so 

"1  certify  that  the 
perfect  cop-  "'  •' — 


crlptlon,  ai 


iroccedlngs  of  the  klayor  and 


.  of  this  ordlnanoe. 
[ulngis  a  fulljtni 

Sroceedlngs  ( "  " 
irofthe  subscription 
Paducah  and  Memphis  Bnllrond  Company,  as 
same  appears  on  the  minutes  of  the  board  on 
'•'■  day  of  June.  IHTS.  now  In  my  custodj 
Dyersburg,  July  8, 1072. 


;.  Samps: . 

Saturday,  July  0,  IST^  ' 
The  Board  of  Mayor  and  Aldcnueo  met  at  tho 

irC  house  this  evening  at  cflndle-Uelit. 
Present;  Mayor  Clark.  Aldermen  Dc  Berry,  Mo- 
llaler,  Hlilcr,  Falnor,  and  aampson. 
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foied  bv  the  court,  to  which  plaintiff  tbeu  and 
there  clulr  excepted.  The  court  ihereupoD 
rendered  judcDietit  In  faTor  of  dereudant,  sup- 

Kriing  lis  Judgment  by  reading  the  Mmeopin- 
)  filed  in  the  case  of  Orten  t.  DynrAuTg,  3 
nip.  477,  and  directing,  by  consent  of  coun- 
ael,  that  the  said  opinion  be  filed  as  Its  opinion 
in  this  caae,  ond  eent  up  with  the  transcript  of 
the  record,  as  required  by  the  rules  of  the  Su- 
preme Court," 

It  is  insisted  by  the  plaiiiUft  in  error  that 
there  was  express  legislBtlTe  authority  for  the 
laaue  of  these  bonds.     The  first  Btatute  relied 


"  Tlio  mayor  reporw .  ._  .. 

thMtlie  peopleof  ttaotnwnoIDyorsbiirB.by 
of  IM  vOtM  Tor  BObBtriptlon'  to  2  votes  fu.  uu 
rilncrfption,'  have  autJiorizcyl  the  mnror  and  al- 
dermen to  »ut«crlbe  SGO.OJO  to  tlio  capital  atook  of 
the  Paducah  and  UempbU  Ballioad  Company,  oo 
tbe  temu  and  ooodltloQi  of  the  ordinance  of  Jime 

6tti.ien. 

"In  puimianeo  of  the  ordlnanee  pBcaed  by  this 
board  on  the  Bill  dar  of  June,  ISIZ.  which  has  been 
duly  ratified  by  the  legn]  majority  of  the  qiuUitled 
voter*  of  the  town  of  Dyeraburg  at  tbo  election  to- 
day, on  motion  It  laordued,  by  unanimous  consent. 
Uiac  the  mayor  be  autboritad  to  subscribe  uo,00O 
atonoa  to  the  capital  stock  of  the  Paducah  and 
Hempbb  Ballroaa  Company,  on  the  termsand  con- 
dlUona  of  aald  ordlnanoe^ 

**  A  true  copy  from  the  mlnuMe. 


Authorize  the  Several  Counties  and  Incorpo- 
rated Towns  Id  this  Stale  to  Impose  Taxes  for 
County  and  Corporation  Purposes."  Thisstat- 
ute  baa  been  fuliv  considered  by  us  to  the 
case  of  KtiUs  v.  Milan,  [a«te],  just  decided, 
and  shown  to  hare  conferred  no  such  author- 
ity. 

The  Act  approved  DecemberlB,  1871,  chapter 
193  of  the  Acts  of  IS71,  entitled  "An  Actio 
Legalize  and  AuihoriM  SubBcriplIon  by  In- 
corporated Cities  and  Towns  for  the  Benefit  of 
Railroad  Companies  Created  by  Law,"  applies 
only  to  cases  where  an  incorporated  town  or 
clly  had  subscribed  to  the  capital  stock  of  a 
railroad  company  prior  to  the  passage  of  that 
Act.  The  subscription  in  the  present  case  was 
not  made  until  May  10,  1S78,  the  election  hav- 

Jno.  Overton,  Jr.,  oSored  the  foUowlng  leaolu- 
Obligation  intba  words  and  flgure 


F.  Q.  Sampson,  ReeoTder." 
>n,  having:  been  duly  seo- 
I,  adopted.    Itwas  ordeiod 


16  power  of  attorney  from  C.  P.  Clark,  Mayor 

.,  jiaburg.  to  Isaac  ¥.  Child,  ot  Dyenburg,  Ten- 

nessee,  t>e  spread  upon  the  reoorda  of  the  oompaay. 


?_2L"; 


Said  power  of  attorney  1«  In  words  and  flgui 
foUowB,  towlt; 

"  miereas,  I  am  fully  authorised  and  empowered, 
by  Om  action  of  the  boani  of  maror  aod  aldermen 
of  the  town  of  DyeiGbunt.  Dyer  County.  Tennessee, 
as  welt  as  by  thevote  otthe  people  of  tho  town  isti- 
fjlDK  that  action,  to  subscnbe  fifty  thousand  dol- 
lan  In  the  bonds  of  the  town  of  Dyenburvt payable 
Id  ten  years  from  date  of  issuance,  and  beerintr 
•even  per  cent  intereet,  payable  seml-annuiilly, 
from  date  of  lasuance),  to  the  capttal  stock  of  the 
Paducah  and  Hemphb  BallToafi  Company;  and 
whereas  it  Is  not  convenient  for  me  to  ^  to 
KcmphU  now,  and  attend  to  said  buslnea  In  per- 
•un,  I  have  therefore  nominated,  and  do  hereby 
appoint  and  oonatltute,  Isaac  F.  Child,  of  Dyers- 
burs.  Tenneasee,  my  true  and  lawful  agent,  proxy, 
and  attorney  In  fact  to  do  and  perform  whatever 
acts  and  tUuj  It  may  be  proper  and  necessary  for 
me  to  do  to  eitaot  and  peRect  ntd  snbaorlptlon.  on 
the  term*  contained  m  my  proolamatlon  dated 
June  5th,  ISTI,  hereby  raiiiylna  and  conflrmInK 
whatever  my  said  attorney  shall  lawfully  do  in  the 
prrralsee.  as  If  I  did  the  sjmemyself . 

"July  Hh,  ISTS.  C  P.  Clark, 

Mayor  Of  DyeraburQ,  TEtincMee. 
"State  of  Tennessee,  Z>uerCauTiIv; 

"Petsonnlly  appeared  before  me,  TV.  M.  Watkina. 
clerk  of  the  oounty  court  of  said  county.  C.  P. 
Clark,  mayor  of  the  town  of  Dyet^burg.  Tenn.,  who 
acknowlodged  the  execution  of  thewlthiu  Inslru- 
mentfor  thepurposesthorelncootulned.  Ifurtber 
certify  that  r  a " '  -""  - 


t,  affixed  at  DycrsburB,.Tulj'  1( 
(m'  1  W.  M.  T'uiKins.  (.in-K, 

By  Zack  Watklna,  D  C. 


"  Rantvtil,  Thatthe  presldentoftbiBcompany  be 
authorized  and  Instructed  to  call  upon  the  town  of 
Dyersburp  tor  the  bonds  subscribed  to  the  capital 
nock  of  the  paducah  and  Memphis  Railroad  Cui 


UOIVVlE. 


saldcorporation,  l>earlnB  interest  at  the  ri , 

per  centum  per  annum,  payable  semi-annually;  aod 
that  said  bonds  will  be  Issued  In  aocurdanoa  wr*" 

Bttld  town,  dated  J ,  . 

the -Dyer  County  Proenafl' and' _ 

tette,'  newspapers  published  la  the  town  ot  Dyera- 
buTWi  and  thatsBld  bonds  will  be  prepiirud  as  soon 
as  pructlL'alile  nCter  being  voted,  and  will  be  deliv- 
ered to  said  company  to  accordance  with  the  term* 
of  said  proclamation. 

"Wo  tuKheracrree  that  there  will  be  subacrlbed 
to  the  capital  stock  of  said  Fuducah  and  Memphis 
Railroad  Company  the  sum  of  flriy  thousand  dol- 
lars of  private  Individual  sutMorlpUoo,  by  good  and 
solvent  subscribers,  upon  condition  that  saJd  road 
te  built  and  bas  adeputlocated  within  one  half  mile 
of  the  court  house  at  Dyeratiurg.  and  payable  as 
follows;  Twenty-Bve  per  cent  of  the  amounts  ol 

ibscrlptlon.  pava' 

cledtothenorthc  _.    

01  BiM  county,  and  work  thereon  Is  commenced 
Dyer  County,  tho  balance  subjuotto  calls  of  ten] 


h  da*  of  July,  1872. 


T^E.^l{lchardBao^  Tom  W.  K<:al.^no.  B.  Klfflog- 
_    _        toon.  E   -' 
rrctlih,  A.M.~Btevens.~C.  P~cE!rk,'W;  r 


Luu,  a.  L.  Fowlky,  F.  G.  Sampaiin,  C.  t.  Coker,  * . 
M.  WalkiOB,  W.  TB.  De  Berry,  V  E  Wilson,  B.  C. 
Buncis,  W.  C.  Doyle,  Wat.  Sampson,  S.  R  Uitta,  I. 


O.  Suttg.  J.  E.RoberlB,E.  S.Thurmond.  B.  R.Wat- 
son, Jno.  L.  Webb.  Alf  Stevens,  Jno,  Sawyer. 

"  ITif rc/orc,  rMoIved,  That  this  company  aocepts 
the  said  obligation  and  its  stipubitlniui.  as  the  con- 
sideration for  biilldlngand  locating  the  mad  to  and 
by  the  Town  of  Dyorsburg  and  for  buildtog  a  d»- 

Bot  thereon  within  half  a  mile  of  the  court  bouse 
1  Dyersburg;  and,  In  reliance  of  said  obligation, 
the  hoard  agrees  to  ao  build  and  looat«  the  road 
and  so  to  locate  ihe  deT>ot. 

"  £.  That  the  S^.SS-i  of  prirata  subscriptions  this 
day  tendered  and  received  in  pursuance  of  thai 

Sortlon  of  Che  at>ovc  obligation  which  provides  tor 
IB  lame,  la  accepted  upon  the  guaranty  ot  Its  sol- 
veacy  by  the  alKJve  named  ohllgeee." 

*'  Which  said  resolution,  ha  dug  been  scoondwl, 
was,  upon  motloa.  adopted." 
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iDg  been  held  on  July  6,  1872;  and  the  entire 
Act  relates  only  to  the  validity  and  the  legality 
of  the  subscription  to  stock,  and  in  no  manner 
touches  the  question  of  the  issue  of  bonds. 

It  is  also  contended  that  express  authority  to 
issue  the  bonds  in  question  was  granted  by  sec- 
tion 20  of  an  Act  passed  February  26.  1869, 
chapter  59  of  the  Acts  of  1868-69,  which  sec- 
tion is  as  follows:  '^  Sec.  20.  Be  %t  further  en^ 
acted.  That  it  shall  be  lawful  for  the  Town  of 
!I73]  Dyersburflf  to  make  a  corporate  subscription  to 
the  capital  stock  of  the  ^ussissippi  Blyer  Rail- 
road Company,  not  to  exceed  fifty  /thousand 
dollars  in  amount,  payable  in  not /exceeding 
four  years,  by  annual  assessments,  levied  by  the 
Board  of  Trustees  of  said  Town,  and  collected 
as  other  moneys  are;  and  bonds  qt  the  Town 
may  be  issued,  in  anticipation  of  such  collec- 
tions, collected  for  town  purposes:  Fromded, 
however.  That  before  the  Board  of  Trustees  or 
Aldermen  of  said  Town  shall  make  any  such 
subscription,  the  question  shall  have  been 
first  submitted  to  the  qualified  voters  of  said 
Town,  and  shall  have  received  a  majority  of 
the  votes  cast  therefor,  after  twenty  days'  notice 
of  the  time  and  place  of  holding  said  election, 
and  of  the  amount  proposed  to  be  subscribed." 

Reliance  is  also  placed  upon  section  18  of  an 
Act  passed  February  8,  1870,  chapter  55  of  the 
Acts  of  1869-70,  which  section  is  as  follows: 
•'Sec.  18.  Be  it  further  enacted.  That  stock 
which  has  been  subscribed,  or  majr  hereafter 
be  subscribed,  by  any  county,  city,  or  incorpora- 
tion, to  said  railroad  companies,mav  be  payable 
in  six  annual  payments:  and  it  shall  be  lawful 
for  county  courts  and  the  corporate  authorities 
of  any  city  or  town  making  such  subscription 
to  issue  «A(^r<  bonds,  bearing  interest  at  the  rate 
of  six  per  cent  per  annum,  to  said  railroad  com- 
panies, in  anticipation  of  the  collection  of  an- 
nual levies,  if  thereby  the  construction  of  the 
xoads  can  be  facilitated." 

As  to  the  Act  of  1869,  the  subscription  to 
the  stock,  not  to  exceed  $50,000,  was  made 
payable,  by  section  20,  in  not  exceeding  four 
years,  by  annual  assessments  of  taxes.  The 
•express  limitation  was  to  the  four  years,  but 
authority  was  given  to  issue  the  bonds  of  the 
Town  m  anticipation  of  the  collection  of 
taxes.  Of  course,  under  this  provision,  the 
bonds  were  to  be  paid  by  the  four  annual  col- 
lections of  the  taxes  levied  by  the  four  annual 
assessments.  That  was  the  fund  provided  for 
their  payment  No  authority  was  given  for 
the  issue  of  bonds  other  than  such  as  were  to 
be  paid  one  fourth  in  one  year,  one  fourth  in 
two  years,  one  fourth  in  three  years,  and  one 
fourth  in  four  years;  and  no  authority  was 
given  for  the  issue  of  any  bond  payable  m  ten 
years. 
;174]  As  to  section  18  of  the  Act  of  1870,  it  gave 
no  power  to  the  Town  of  Dyersburg  beyoud 
that  conferred  by  the  Act  of  1869,  to  subscribe 
for  stock  or  to  issue  bonds.  The  only  possible 
effect  it  could  have  as  to  that  Town  was  to 
modify  section  20  of  the  Act  of  1869,  so  as  to 
make  the  subscription  to  stock  payable  in  six 
annual  payments,  instead  of  four  annual  pay- 
ments, and  to  authorize  the  issue  of  bonds  m 
anticipation  of  the  collection  of  the  annual  tax 
levies,  the  bonds  to  be  payable  in  not  exceeding 
six  annual  installments,  instead  of  four;  but 
each  set  of  bonds  to  be  still  payable  by  an  an- 


nual tax  levy,  and  to  fall  due  annually  for  six 
years,  at  the  time  of  the  maturity  of  the  levy 
lor  each  year. 

That  these  statutory  provisions  did  not  au- 
thorize the  issue  of  bonds  payable  in  ten  years 
is  entirely  clear.  Pulaski  v.  Oilmore,  decided 
by  the  Supreme  Oourt  of  Tennessee,  and  pub- 
lished in  21  Fed.  Bep.  870;  Miian  v.  Tenjiesaee 
Cent,  R  Co.  11  Lea,  829. 

The  cases  of  LouievUle  di  If,  R  B,  Co.  v. 
Davidson  County  Court,  1  Sneed,  ^8,  and 
8tate  V.  Anderson  County,  8  Baxt.  249,  do  not 
sustain  the  position  of  the  plaintiff  in  error. 
While,  in  each  of  those  cases,  the  statute  pro- 
vided that  not  more  than  one  third  of  the 
amount  of  the  subscription  should  be  collected 
in  any  one  year,  it  did  not  prohibit  its  distribu* 
tion  into  more  numerous  installmeuts,  each  of 
less  amount.  Here  the  Acts  in  question  pro- 
hibited any  extension  of  time  beyond  four  or 
six  years,  and  the  vote  of  the  Town  distinctly 
varied  the  terms  fixed  by  the  statute. 

It  is  also  contended  by  the  plaintiff  in  error 
that  the  grant  of  power  to  subscribe  for  the 
stock  carried  with  it  the  implied  authority  to 
issue  negotiable  bonds  therefor.  None  of  the 
cases  cited  by  the  plaintiff  in  error,  decided 
outside  of  the  State  of  Tennessee,  establish  such 
doctrine.  The  cases  cited  in  Tennessee —  Union 
Bank  v.  Jacobs,  6  Humph.  515;  JVichol  v.  JVoM- 
ville,  9  Humph.  252;  Adams  v.  Memphis  d  L, 
B,  B,  B.  Co.  2  Ooldw.  645;  Moss  v.  Harpeth 
Academy,  7Heisk.  283;  Stater,  Anderson  Coun- 
ty,  8  Baxt.  249 ,  and  Williams  v.  Duck  Biter  Vol- 
Uy  B.  B,  Co,  9  Baxt.  488— do  not  maintain  the 
doctrine  contended  for. 

In  the  case  in  6  Humphreys,  it  was  held  that  [175] 
a  railroad  company,  a  private  corporation, 
could  contract  a  debt  for  a  corporate  purpose, 
and  give  a  negotiable  promissory  note  theiefor. 
In  the  case  in  9  Humphreys,  there  was  express 
legislative  authority  to  subscribe  for  stock  and 
issue  bonds,  and  the  point  decided  was  that  a 
subscription  by  a  municipality  to  railroad  stock 
was  a  county  or  corporation  purpose,  within 
the  provision  of  the  Constitution  empowering 
the  Legislature  to  authorize  counties  and  towns 
to  impose  taxes  for  county  and  corporation  pur- 
poses. The  case  in  2  Coldwell  was  considered 
by  this  court  in  Nashville  v.  Bay,  86  U.  S.  19 
Wall.  468,  479  [22: 164,  169],  and  it  was  there 
sudd  that  the  doctrines  propounded  in  the  opin- 
ion in  2  Coldwell,  with  reference  to  the  implied 
powers  of  munidpal  corporations,  were  not  nec- 
essary to  the  decision  of  that  case.  In  the  case 
in  7  Heiskell,  the  question  was  as  to  the  power 
of  a  private  corporation  to  borrow  money.  In 
the  case  in  8  Baxter  there  was  express  author- 
ity to  issue  the  bonds,  and  the  question  of  im- 
plied power  did  not  arise,  as  was  said  by  thif 
court  in  Claiborne  County  y.  Brooks,  111  U.  8, 
400,  411  [28:  470,  474].  In  the  case  in  9  Bax- 
ter the  question  now  under  consideration  does 
not  appear  to  have  been  raised  or  discussed, 
the  only  question  involved  being  whether  the 
original  subscription  to  the  stock  of  the  railroad 
company  was  valid. 

On  the  contrary,  the  decision  of  the  Supreme 
Court  of  Tennessee,  in  the  case  of  Pulaski  v. 
Oilmore  QXi^  Milan  v.  Tennessee  Cent,  R  R  Co.^ 
above  cited,  was,  distinctly,  that  express  legisla- 
tive authority  to  issue  bonds  like  those  involved 
in  the  present  suit  was  necessary.    In  barmouy 
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with  this  view  is  the  fact  of  the  Dumeroos.  in- 
stances in  which  the  Legislature  of  Tennessee, 
after  ji^nting  authority  to  municipalities  to 
subscribe  for  stock  in  railroad  companies,  has 
also  expressly  granted  the  power  to  issue  bonds 
therefor. 

The  Yiews  of  this  court  on  the  subject  of  the 
implied  power  to  issue  municiMil  bonds  were 
fuUy  expressed  in  the  cases  of  Weili  v.  Pontotoc 
County,  102  U.  8.  625  £26: 122].  and  Olaiborne 
County  T.  Brooks,  111  U.  8.  400  [28:  470J.  In 
the  first  of  those  cases  it  was  held  that  the  mere 
authority  given  to  a  municipality  to  subscribe 
for  stock  in  a  railroad  company  did  not  carry 
with  it  the  implied  power  to  issue  bonds  there- 
for, especially  where,  as  in  the  present  case, 
special  provisions  were  made  for  paying  the 
subscription  by  taxation. 

Our  views  as  to  the  proper  construction  of 
the  general  laws  of  Tennessee  (Code  of  Tenn. 
1142, 1161)  have  been  fully  expressed  io  the 


case  of  KeUey  y,  Milan  [ante,      1  just  decided. 

It  is  further  contended  for  toe  plaintiff  in 
error  that  this  court  should,  in  auy  event,  hold 
the  Town  liable  as  upon  non-negotiable  bonds 
or  notes,  treating  the  issue  of  the  negotiable 
bonds  as  an  excess  of  authority  only,  and  not 
invalidating  the  loan,  with  interest,  as  agreed 
upon.  It  is  a  sufficient  answer  to  this  proposi- 
tion to  say  that  this  suit  is  brought  solely  for  a 
recovery  upon  the  bonds  and  coupons,  and  no 
question  growing  out  of  the  liahililv  (tf  the 
Town  for  the  subscription  to  the  stock  can  be 
inquired  into  in  this  suit. 

Thejtidgment  of  the  Cirouit  Court  ie  afflrmed. 


[113]    BENJAMIN  LAWRENCE  bt  al.,  Ttfe,  in 

Err., 

V. 

EDWIN  A.  MEKRITT,   Late  CoUector  of 
the  Port  of  New  Yobk. 

(See  B.  a  Beporter*s  ed.  lld-ll&) 

DtUy  on  paper— tieeue  paper. 

1.  The  words  **  printing  paper,  unsized,  used  for 
books  and  newspapers  exoluslvely,**  in  section 
SB04,  Bevised  Statutes,  do  not  include  what  Is 
called  **  tissue  paper;**  butsuob  paper  falls  withio 
the  olasB  of  manufactures  of  paper  not  otherwise 
provided  for,  and  is  chargeable  with  a  duty  of  86 
per  cent  ad  fxilorsfii. 

8.  The  use  of  tissue  pap»r  for  making  letter- 
pi'ess  copies  of  j  letters  or  written  matter  does  not 
make  it  ^  prinung  paper.** 

[iK.  218.] 
Argued  April  10, 1888.  Bedded  April  iS,  1888. 

F\  ERROR  to  tiie  arcuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
Tork,  to  review  a  Judgment  for  defendant  in 
•D  action  for  the  recovery  of  an  alleged  excess 
of  duties  paid  on  what  is  called  **  tissue  paper." 
AJlJrmed. 

The  facts  are  f ullv  stated  in  the  opinion. 

Mr.  Edwin  B.  Smith,  for  plaintiffs  in  er- 
tor: 

The  statutory  language  has  not  any  occult 
and  technical  meaning. 

MaiUard  v.  Latorenee,  57  U.  8. 16  How.  261 
<14: 980). 

Desi^ation  of  articles  by  special  description 
we  designations  of  quality  and  material. 

Barber  v.  BcfM,  107  U.  8. 621  (27: 492). 

If  7  U.  8. 


Where  the  Legislature  desf^ates  articles  by 
special  description,  as  contradistinguished  from 
a  designation  by  a  commerdal  name,  the  prop- 
er inquirv  is  as  to  their  qualities  and  characteris- 
tics, with  a  view  to  ascertain  if  tbey  come 
within  tbe  description. 

Beimer  v.  8e7teu,  4  Blatchf.  828;  Marvel,  v. 
Merntt,  116  U.  8.  12  (20: 550);  FUk  v  Arthur, 
108  U.  8.  483  (26: 521);  Solomon  v.  Arthur,  102 
U.  8.  211  (26:147);  Qretnleafy.  Qoodnch,  101 
U.  8.  278  (25:  845);  Stoan  v.  Arthur,  108  U.  8. 
598  (26: 526);  Newman  v.  Arthur,  109  U.  8. 
188  (27: 885). 

The  opinion  of  commercial  experts  cannot 
be  put  in  tbe  place  of  that  of  the  jury  upou  a 
question  which  was  as  well  understood  by  the 
community  at  large  as  by  merchants  and  im- 
porters. 

Sehmieder  v.  Barney,  118  U.  8.  648  (28: 1181); 
Arthur  V  Moller,  97  U.  8.  867,  868  (24: 1047). 

Music  to  be  bound  up  is  a  book. 

Clayton  v.  Stone,  2  Paine,  882;  WhiU  v.  Oe- 
Toeh,  2  Bam.  Si  Aid.  800. 

8o  manuscript  notes  of  a  physician  (Willie 
Y.Curtois,  1  Beav.  189);  patterns  to  cut  dresses 
by  {Drury  v  Ehoing,  1  Bond,  540). 

This  was  not  a  manufacture  of  paper;  it  was 
the  article  itself. 

Hartranft  v.  Wiegmann,  121  U.  8.  615  (80: 
1014);  U.  S.  V.  Flotte,  9  U.  8.  5  Cranch,  284 
(8:102);  Fraiee  v.  MoJUt,  20  Blatchf.  267; 
Smith  V.  Fidd,  105  U.  8.  58  (26: 1007). 

The  *'  and  "  in  the  phrase  "  books  and  news- 
papers "is  not  to  be  taken  "  coniunctively," 
but  dlstributivdy,  so  as  to  cover  all  substances 
within  the  description,  and  is  not  to  be  con- 
fined to  those  which  combine  both  characters. 

Marvel  v.  Merritt,  116  U.  8. 12(29:650);  iV^r- 
tery.  State,  58  Ala.  66;  Statev.  McCoy,  2 Speers, 
L.  716;  Streetery.  People,  69  III.  595;  Miller  ▼. 
StaU,  8  Ohio  8t  475;  StaU  v.  Myere,  10  Iowa, 
448;  SiaU  v.  Smith,  46  Iowa.  672,  678;  Foeter 
V.  Commonwealth,  8  Watts  &  8.  80;  Barker  v. 
Bety,  19  Vt.  182;  Boome  v.  PhiUips,  24  N.  Y. 
470;  Boag  v.  Lewie,  1  U.  C.  Q.  B.  857;  Com- 
monwealth V.  QriMn,  105  Mass.  185;  People  v. 
Sweeteer,  1  Dak.  814. 

Mr.  G.  A.  Jenks,  SoUcitor-Oen.^  for  de- 
fendant in  error: 

The  commercial  designation  of  an  article 
among  traders  and  importers,  when  such  de- 
nomination is  clearly  established,  fixes  its  cliar- 
acter  for  the  purposes  of  the  tariff  laws. 

Art/iur  Y.  IMey,  96  U.  8. 112  (24:  766). 

Mr.  Juetice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York. 

The  plaintiffs  in  error,  Benjamin  and  Phineas 
Lawrence,  brought  suit  in  the  court  below 
agaiust  Edwin  A.  Merritt,  the  former  Collector 
of  tbe  Port  of  New  York,  for  the  recovery  of 
an  alleged  excess  of  duties  levied  by  him  and 
paid  by  them  upon  an  importation  of  what  is 
called  '*  tissue  paper."  Schedule  M  of  section 
2504  of  the  Revised  Statutes  provides  for  the 
imposition  of  the  following  auties:  "Paper, 
sized  or  glued,  suitable  onlv  for  printing  paper, 
twenty-five  per  centum  ad  valorem;  printing, 
unsized,  used  for  books  and  newspapers  ex- 
clusively,   twenty  per  centum  ad  valorem: 
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maDufactured  of,  or  of  which  paper  is  a  com- 
ponent material,  not  otherwise  prorided  for, 
thirty-five  per  centum  ad  vcUorem;  sheathing 
paper,  ten  per  centum  ad  valorem. 

The  Collector  classified  the  paper  under  the 
following  clause  on  the  same  page: 

"  Paper  hangings  and  paper  for  screens  or 
firehoards;  paper,  antiauanan,  demy,  draw- 
ing, elephant,  loolBcap,  imperial  letter,  and  all 
other  paper  not  otherwise  provided  for,  thirty- 
five  per  centum  ad  valorem," 

The  plaintifEs  thereupon  protested  that  the 
paper  which  they  had  imported,  instead  of  be- 
iDs  assessed  as  it  was  by  the  Collector  under 
this  latter  clause,  at  85  per  cent  ad  valorem, 
should  have  been  assessed  under  the  former 
clause  as  "  paper  *  *  *  printing,  unsized,  used 
for  books  and  newspapers  exclusively,"  at  20 
per  cent  ad  valorem.  From  the  testimonv  it 
appears  that  it  was  what  is  generally  called 
"  tissue  paper,"  and  was  mainly  if  not  exclu- 
sively us&cl  for  making  letterpress  copies  of 
letters  or  written  matter.  This  is  a  well  known 
process,  by  which,  after  a  letter  has  been  writ- 
ten on  ordinary  paper,  it  is  placed  between  the 
leaves  of  a  book  filled  with  this  kind  of  paper, 
the  pages  upon  which  the  com^  is  desired  being 
usually  dampened  somewhat  for  that  purpose, 
after  wliich  such  book  is  subject  to  great  press- 
ure by  means  of  a  hand  or  other  press.  One 
[116]  or  more  impressions  may  thus  be  made  of  the 
written  matter  upon  the  leaves  of  this  tissue 
paper. 

The  Judge  of  the  circuit  court,  in  roeaking 
of  the  character  of  this  paper,  said  to  the  jurv: 
*'  I  do  not  think  that  the  words  used  in  the 
statute  have  any  technical  meaning.  You 
must  take  the  statute  as  you  find  it,  and  a  com- 
mon sense  view  of  the  case,  and  say  whether  or 
not  this  pa{>er  which  has  been  produced  here 
is  paper  which  is  used  exclusively  for  books 
and  newspapers;  and  whether  the  lawmakers 
intended,  when  they  used  this  language,  that 
such  paper  as  has  been  described  to  you  should 
come  in  and  pay  dutv  under  that  clause  of  the 
statute  which  provides  for  paper  used  exclu- 
sively for  books  and  newspapers." 

He  also  said  that  if  they  found  that  it  was 
not  printing  paper  used  exclusively  for  books 
and  newspapers,  and  should  not  come  under 
this  clause,  then  their  verdict  should  be  for  the 
defendant.  At  the  request  of  the  attornev  for 
the  defendant  he  also  charged  the  jury  that  if 
they  found,  upon  the  evidence,  that  the  phrase 
"  printing  paper,"  as  used  in  the  trade,  has  a 
technical  signification,  and  if  the  plaintiffs'  im- 
portation in  this  case  does  not  come  within 
that  signification,  they  should  find  a  verdict  for 
the  defendant. 

The  verdict  and  the  judgment  were  for  the 
defendant. 

We  are  of  opinion  that  the  charge  of  the  court 
was  correct,  and  that  the  verdict  and  judgment 
which  followed  it  are  without  error.  It  is  very 
obvious  from  the  face  of  the  statute  that "  print- 
ing paper,  unsized,  used  for  books  and  news- 
papers exclusiveljr,"  does  not  include  the  kind 
of  paper  in  question  in  this  case,  and  that  it 
therefore  falls  within  the  class  of  manufactures 
of  paper  not  otherwise  provided  for,  so  that  it 
was  properly  chargeable  with  a  duty  of  85  per 
centum  ad  valorem. 

An  ingenious  argument  is  made  by  plaintifCs* 
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counsel  to  show  that  the  process  of  transferring 
the  writing  made  upon  SheeiA  of  the  ordinary 
writing  paper  used  for  that  purpose,  by  caus- 
ing the  ink  with  which  it  was  written  to  soak 
or  penetrate  through  one  or  more  thicknesses 
of  the  kind  of  tissue  paper  which  this  is  said  to 
be,  after  the  same  have  been  properly  damp- 
ened, is  printing  within  the  meaning  of  the 
statute,  and  therefore  this  paper,  bemg  used 
for  that  purpose,  is  "printing  paper."  We 
however  think  it  is  perfectly  clear  that  this 
process  is  not  printing,  and  that  the  use  of  this 
kind  of  paper,  which  is  in  controversy  here, 
for  that  purpose,  does  not  m^ke  it  "  printing 
paper." 

The  words  of  the  statute, "  paper,  sized  or 
glued,  suitable  only  for  printing  paper,"  and 
**  printing,  unsized,  used  for  books  and  news- 
papers, exclusively,"  evidently  have  reference 
to  the  various  kinds  of  papers  which  are 
used  for  printing  by  means  of  type  or  plates, 
which  make  an  impression  only  upon  the  face 
of  the  jpaper  presented  to  them,  and  not  to 
these  kuidB  of  tissue  paper,  so  characterized  on 
account  of  their  thinness,  used  for  the  purpose 
of  transferring  writing  by  the  penetration  or 
soaking  through  of  the  liquid  used  therefor,  so 
that  the  copy  fo  read  upon  the  side  of  the  paper 
opposite  to  that  presented  in  the  original  writ- 
ing. The  words  of  the  statute  cannot  compre- 
hend this  species  of  tissue  paper,  which  is 
merely  used  for  the  multiplication  or  copyine 
of  letters  or  other  writings.  Not  being  in  eluded 
within  the  true  meaning  of  these  phrases  above 
quoted,  it  must,  then,  belong  to  that  other  and 
larger  class  of  "  all  other  paper  not  otherwise 
provided  for."  This  is  taxable  at  the  rate  of 
85  per  centum  ad  valorem,  the  amount  which 
was  actually  levied  and  collected  in  this  case. 

We  think  the  charge  of  the  circuit  judge  on 
this  subject,  in  connection  with  the  testimony, 
was  sound,  and  that  it  cannot  be  made  much 
clearer  by  amplification. 

The  Judgment  cf  the  Circuit  Court  is  t/ter&' 
fore  affirmed. 


ANDREW  GLEASON,  At^U 

V. 

DISTRICT  OP  COLUMBIA* 

(See  8. 0.  Reporter's  ed.  18»-18d.) 

Certificates  of  board  of  public  works — negligence 

of  owner. 

L  An  owner  of  certificates  of  the  Board  of  Pub- 
lic Works  of  the  District  of  Coiumbia,  who  placea 
them  in  the  hands  of  a  third  person,  with  an  un- 
limited indorsement  and  as  collateral  security,  and 
who  srives  insulficirait  notice  to  the  board  of  his  in- 
terest in  them,  cannot  afterwards  recover  their 
amount  of  the  District  of  Columbia,  where  they 
had  been  previously j>ald  to  the  parties  presenting 
them  to  the  Board  ox  Audit,  by  certiflcates  of  that 
boud,  which  were  ezohanged  by  the  hMders  for 
bonds  of  the  District. 

2.  The  statute  authorizing  the  Board  of  Audit 
gave  notice  to  claimant  that  he  must  himself  i^ 
pear  before  that  tribunal  to  assert  his  rights  as 
asalnst  the  holder  of  the  oertifloates,  or  take  some 
other  steps  to  prevent  their  pajrment,  and,  if  he  did 
not,  that  his  ohdm  against  the  District  might  be 
lost.  As  he  failed  to  appear  before  the  board,  he 
lost  his  oertifloates  by  his  own  negUgenoe. 

[Na  216.1 
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APPEAL  from  a  Judgment  of  the  Court  of 
Claims,  dismissiiiR  a  suit  brought  upon 
certificates  of  the  Boara  of  Public  Works  of  the 
District  of  Columbia.    Affirmed, 

Reported  below  in  19  Ct  CI.  480. 

The  facts  are  fully  stated  in  the  opinion. 

Moan,  Eppa  Unnton  and  V.  B«  Ed- 
•r»rds«  for  appellant: 

These  certincates  were  held  in  Oawdrey  y. 
Vandenburgh,  101  U.  8.  574  (25:  924),  to  be 
Don-negotiable. 

They  passed  by  assignment  to  the  several  as- 
signees subject  to  all  the  equities  of  the  origi- 
nal owner  or  payee. 

Connecticut  Oen.  L.  In$,  Co.  t.  Eldrege,  102 
U.  S.  545  (26: 245). 

Payment  of  a  negotiable  security  after  notice 
does  not  protect  as  to  amount  paid  after  no- 
tice. 

Drcuer  v.  Missavri  A 1,  R.  Const.  Co.  98  U. 
8.  92  (23:  815). 

Meatra,  A.  H,  Garland,  Atty,  Oen,,  Bobert 
A,  Eoicard,  Aut,  Atty,  Oen.  and  F*  P. 
Deweest  Aaet,  Atty.,  for  appellee: 

Claimant  presented  no  claim  for  payment  to 
the  Board  oiAudit  of  the  certihcates  in  contro- 
versy. 

Adama  t.  Diat.  of  Columbia,  17  Ct  Qi.  861. 

If  he  did  not  api)ear  and  object  to  the  pay- 
ment of  the  certincates  to  other  parties,  when 
he  might  and  ought  to  have  done  so,  he  is 
guilty ^of  laches,  and  m^t  bo  held  to  have  al- 
lowed their  payment  in  that  manner  without 
objection.  In  either  case  he  has  no  cause  of 
action. 

Seuchatel  Company's  Caae,  16  Ct.  CL  600. 

If  one  of  two  parties  must  lose  through  such 
a  pa^  ment,  it  must  be  the  one  whose  act  au- 
thorized it  to  be  made,  and  not  the  one  who,on 
the  face  of  the  transactiou,  appears  to  have  been 
innocent  of  any  wrong. 

LaugtUin  v.  Diat,  of  Columbia,  1 16  U.  8. 489 
(29:  702). 

Payment  by  the  District  to  the  person  so  in- 
vested with  apparent  authority,  wiUiout  notice 
of  a  want  of  actual  authority,  will  discharge 
(he  debt. 

Cowdrey  v.  Vandenburgh,  101  U.  8.  572  (25: 
923);  Looney  v.  Diat,  of  Columbia,  118  U.  8. 
25S  (28: 974;)  Adama  v.  Diat.  of  Columbia,  17 
Ct  CL  851. 

[134]  Mr,  Juatiee  BUller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  court  of  claims  by 
(be  claimant,  Andrew  Oleason,  who  brought 
suit  in  that  court  against  the  District  of  Co- 
lumbia, founding  his  demand  upon  certain  cer- 
tificates of  the  Board  of  Public  Works,  which 
were  delivered  to  him,  showing  an  indebted- 
ness due  on  account  of  work  done  for  the  de- 
fendant, the  District  of  Columbia. 

It  appears  that  Gleason  borrowed  money 
from  one  Rudolph  Blumenburgh,  to  whom  he 
ffave  his  note  for  $80,000,  due  In  sixty  days,on 
the  18th  of  January,  1874,  depositing  as  col- 
lateral security  the  certificates  already  men- 
tioned, which  he  indorsed  in  blank.  Before 
the  maturitv  of  that  note  Blumenburgh  ab- 
Boondcd.  These  certificates  afterwards  turned 
up,  were  presented  to  the  Board  of  Audit  for 
adjudication,  and  were  allowed  by  it  to  the  full 
amount  expressed  on  their  face;  certificates  of 
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the  Board  of  Audit  being  issued  for  them  to  the 
parties  presenting  them,  while  the  original  cer- 
tificates of  the  Board  of  Public  Works  were 
canceled.  The  holders  of  these  certificates  of 
the  Board  of  Audit  afterwards  received  bonds 
of  the  District  of  Columbia,  called  8.65  bonds,  [135] 
in  exchange  therefor. 

The  Court  of  Claims  finds  that  when  Gleason 
discovered  that  Blumenburgh  had  absconded 
with  his  certificates  of  the  Board  of  Public 
Works,  he  saw  Magruder,  treasurer  of  that 
board,  and  notified  him  that  Blumenburgh  had 
these  certificates,  protested  against  the  pay- 
ment of  them,  and  also  notifieaMr.  Shephera, 
who  was  president  of  the  Board  of  I^iblic 
Works.  It  is  a  fair  inference  from  this  find* 
ingthat  this  notification  was  given  in  a  conver- 
sation, and  was  not  in  writing.  The  opinion 
of  the  Court  of  Claims  speaks  of  it  as  a  verbal 
notification. 

On  the  20th  of  June,  1874,  Congress  passed 
an  Act,  18  Stat,  at  L.  116,  abolishing  the  Board 
of  Public  Works,  and  creating  a  commission  to 
exercise  all  the  power  and  authority  thereto- 
fore lawf  uUv  vested  in  the  Governor  or  Board 
of  Public  Works  of  the  District,  with  certain 
limitations.  By  the  6th  section  of  that  Act  the 
First  and  Second  Comptrollers  of  the  Treasury 
of  the  United  States  were  constituted  a  board 
of  audit  "to  examine  and  audit  for  settlement," 
among  other  things,  '  'the  debt  purporting  to  be 
evidenced  and  ascertained  by  certincates  of  the 
auditor  of  the  Board  of  Public  Works."  In  this 
class  of  debts  were,  of  course,  included  the  cer- 
tificates issued  to  (gleason  and  by  him  indorsed 
to  Blumenbureh.  The  character  of  this  board 
and  its  functions  are  commented  on  in  the 
case  of  Laughlin  y.  District  of  Columbia,  116 
U.  8.  485  [29: 701]. 

On  the  18th  day  of  October,1874,  four  months 
after  the  passace  of  this  biU,  after  the  creation 
of  the  Board  of  Audit  and  after  the  powers  of 
government  in  the  District  of  Columbia  had 
been  transferred  to  the  Commissioners,  Gleason 
filed  his  bill  in  equity  in  the  Supreme  Court  of 
the  District  against  the  Commissioners,  the 
Board  of  Audit,  the  Comptroller  of  the  District 
of  Columbia,  and  the  Sinking  Fund  Commis- 
sioners of  the  District,  alleging  that  he  was  the 
owner  of  the  certificates  now  the  subject  of  con- 
troversy. A  restraining  order  was  made  en- 
joining the  issuing  of  certificates^  and  Blumen- 
burgh from  receivmg  them,  but  on  the  5th  day 
of  November  afterwards  this  restraining  order 
was,  at  the  instance  of  the  members  of  the  [186] 
Board  of  Audit,  and  on  general  demurrer,  dis- 
solved so  far  as  it  affectS  the  members  of  that 
board.  There  is  no  finding,  nor  any  evidence 
in  the  record,  as  to  what  became  of  that  suit, 
so  far  as  it  related  to  the  Commissionei's  and 
ComptroUer  of  the  District,  the  Sinking  Fund 
Commissioners,  and  Blumenburgh. 

/lb  the  finding  shows  that  3. 65  bonds,  negoti- 
able on  their  face,  were  issued  for  the  entire 
amount  of  the  certificates  of  the  Board  of 
Audit,  it  is  dear  that  if  Gleason  recovers  in 
this  action  the  District  of  Columbia  will  have 
to  pay  twice  the  amount  of  his  recovery.  We 
think  it  equallv  clear,  imder  the  facts  of  the 
case,  that  the  fault  in  the  matter  lies  with  Mr. 
Gleason.  He  placed  his  original  certificates, 
which  were  issued  by  the  Board  of  Public 
Works,  in  the  hands  of  Blumenburgh  with  an 
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uslimited  indorsement,  when  he  might  have 
made  a  statement  that  they  were  held  as  securi- 
ty for  the  sum  which  he  had  borrowed.  He 
knew,  as  the  Ck>urt  of  Claims  finds  to  be  the 
fact,  that  this  class  of  securities  was  bought  and 
Bold  in  ttie  open  market  bv  the  monev^  men 
of  the  District  of  Columbia,  and  that  they  were 
treated  and  considered  as  negotiable  instru- 
ments. Although  this  court  has  decided  that 
the^  were  not  in  the  full  sense  of  that  term  ne- 

fotiable  as  commercial  paper,  vet  Gleason  must 
ave  known  that  he  was  placing  them  in  the 
hands  of  Blumenburgh  in  a  manner  and  in  a 
condition  which  would  enable  him  to  perpe- 
trate a  fraud,  either  upon  Qleason  himself,  or 
upon  some  other  person  to  whom  he  might  sell 
them.  When  he  discovered  that  Blumenburgh 
had  absconded,  and  tbat  his  certificates  comd 
not  be  found,  the  steps  which  he  took  to  pro- 
tect himself  or  the  District  of  Columbia  were 
very  inefficient  as  compared  with  what  he  might 
have  taken,  since  he  merely  eave  a  verbal  no- 
tice of  the  facts  to  Shepherd  and  Magruder, 
the  president  and  treasurer^espectiyely,  of  the 
Board  of  Public  Works.  He  made  no  repre- 
sentations in  writing,  giyinj^  an  accurate  and 
full  description  of  the  certificates,  as  he  might 
have  done.  He  migtit  also,  while  the  Board  of 
Public  Works  was  an  existing  body,  have 
brought  his  suit  against  them  of  the  same  char- 
acter as  the  one  he  afterwards  brought  against 
£187]  the  Commissioners  and  the  Board  of  Audit. 
This  he  did  not  do,  but,  on  the  contrary,  when 
he  finallv  initiated  le^l  proceedings,  the  p&r- 
ties  to  wnom  he  had  given  the  notice  were  no 
longer  officers  of  the  District  of  Columbia,  nor 
is  there  any  evidence  tbat  the  statement  or  warn- 
ing which  he  gave  to  Shepherd  and  Magruder 
ever  came  to  the  knowledge  of  the  Commis- 
sioners, or  was  brought  to  the  attention  of  the 
other  proper  officers  of  the  District,  who  might 
have  been  bound  in  a  decree  in  the  case. 

As  to  the  Board  of  Audit,  it  is  very  dear 
that  the  Supreme  Court  of  the  District  could 
not  rightfully,  at  the  instance  of  Gleason,  en- 
join it  from  the  proceeding  to  perform  the  very 
duty  which  was  appropriate  to  that  condition 
of  aSffairs  then  existing,  namely:  to  audit  the 
claims  represented  by  these  certificates,  to  de- 
termine whether  the  District  of  Columbia  was 
responsible  for  them,  and,  if  so,  to  whom  it 
was  responsible.  The  Board  of  Audit,  in  ac- 
cordance with  the  statute  under  which  it  was 
created,  gave  public  notice  that  it  would  hear 
and  examine  into  all  these  claims.  Mr.  Glea- 
son seems  to  have  contented  himself  with  the 
very  imperfect  notice  which  he  had  given  to 
the  persons  representing  the  District  Govern- 
ment. He  did  not  appear  before  the  Board  of 
Audit  at  any  time:  he  does  not  seem  to  have  in- 
quired whether  these  certificates  were  presented 
before  them,  or  to  have  made  any  effort  to  as- 
certain whether  tbey  would  consider  them,  or 
when  their  examination  would  be  imdertaken. 
He  offered  no  evidence  of  his  interest  in  or  his 
right  to  the  certificates.  Tbey  came  before 
that  board,  as  it  is  fair  to  presume,  with  the 
indorsements  and  transfers  upon  them,  so  that 
prima  facte  a  case  was  made  out  entitling  the 
parties  who  presented  them  to  receive  the  cer- 
tificates of  the  board  for  their  amount 

In  thus  standing  aloof,  and  supposing,  if  he 
did  so  suppose,  that  the  Board  of  Audit  would 


hunt  up  ^e  evidence  of  the  fiact  that  he  had  an 
interest  in  the  certificates,  and  take  upon  itself 
the  business  of  presenting  a  case  against  the 
certificates  as  they  came  before  it,  of  which 
claim  it  knew  nothing  and  had  no  evidence, 
and  which  Gleason  himself  did  not  come  for- 
ward to  establish,  he  wasguiltv  of  the  grossest 
negligence, — a  negligence  which  must  now  pre-  [1881 
vent  him  from  recovering  against  the  Dismct 
of  Columbia  the  amount  of  uose  coiiflcate8,or 
any  part  of  them.  Throughout  the  whole 
transaction  he  has  shown  a  want  of  diligence 
and  care;  first,  hy  placing  in  the  possession  of 
Blumenburgh,  with  an  unlimited  indorsement, 
these  instruments  for  which  be  received  an 
advance  of  the  amount  of  money  agreed  upon 
between  them;  and,second,  by  the  imperfect  no- 
tices that  he  gave  when  he  found  that  Blumen- 
burgh had  absconded  with  his  certificates. 
The  efforts  he  then  made  to  protect  himself  or 
the  District  of  Columbia  were  wholly  ineffldentf 
and  not  such  as  the  case  required  of  him. 
Verbal  notice  in  a  conversation  with  the  presi- 
dent and  treasurer  of  the  Board  of  Public 
Works,  even  if  that  body  had  continued  in  ex- 
istence, was  not  such  notice  as  the  case  de- 
manded. His  entire  neglect,  also,  to  make  any 
appearance  before  the  Board  of  Audit,  or  to  as- 
sert any  daim  before  that  body,  established  es- 
peciallv  for  the  purpose  of  adjudicating  upon 
such  claims  as  his  against  the  Board  of  Public 
Works;  and  his  knowledge  of  the  fact  that  he 
had  himself  placed  in  the  hands  of  others  the 
means  of  asserUng  the  claim  which  he  now 
brings  against  the  District  of  Columbia, — ^are 
all  evidence  of  sudi  laches  and  neglect  as  in  our 
judgment  precludes  his  right  to  recover  in  this 
action. 

The  principle  on  which  this  case  was  dedded 
in  the  Court  of  Claims  was,  we  think,  estab- 
lished by  the  judgment  of  this  court  in  Laugh- 
lin  V.  I)i9triot  of  Columbia,  alreadv  dted. 
There  the  court  said:  '*The  statute  authorizing 
the  Board  (of  Audit)  gave  notice  to  Laughlin 
(who  was  in  a  similar  condition  to  Gleason) 
that  he  must  himsdf  appear  before  that  tri- 
bunal to  assert  his  rights  as  against  the 
holder  of  his  certificates,  or  take  some  other 
steps  to  prevent  their  payment,  and,  if 
he  did  not,  that  his  claim  against  the  Dis- 
trict miffht  be  lost.  The  board,  even  if  his 
letter  baa  been  brought  to  its  attention,  would 
not  have  been  compelled  to  give  him  any  other 
notice  to  appear  than  that  which  he  already 
had.  As  he  failed  to  appear  at  all,  there  was 
nothing  for  the  board  to  do  but  toactupcHi  the 
evidence  which  was  before  it,  and  decide  ac- 
cordingly." 

Thatisprecisely  what  was  done  in  the  ores-  [139] 
ent  case.     We  think  the  judgment  of  the  Court 
of  Claimein  the  matter  was  eorreci,  and  it  ie  ac- 
cordingly affimned. 


MORTON  MARTE,  Successor  to  S.  Brown 
Allkn,  Auditor  of  Public  Accounts  of  the 
Statb  of  Yibgikia,  AppU^ 
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1.  Ohftpter  119  of  the  laws  of  Yirslnia  of  1881- 
188S,  In  regard  to  taxation  of  railroads,  has  no  ap- 
plication to  the  rolUnsr  stock  owned  by  the  Balo- 
mora  and  Ohio  Railroad  Company,  a  corporation 

by  It  In  the  operation  of 


of  Maryland,  empl< 

ottier  railroads  InVlrfllnla,  and  sucn  uompai  _ 

not  liable  to  taxation  for  such  property  under  said 


Inla,  and  such  Company  Is 
»r  such  property  under  sa^  ~ 
That  Act  applies  to  Virginia  corporations. 
1  For  purposes  of  taxation,  the  situs  of  the  per- 
■onaJ  property  of  a  railroad  company  may  be  fixed 
In  whatever  locality  the  property  may  be  brought 
and  used  by  Its  owner,  by  the  law  of  the  place  where 
It  is  found. 

[No.  228.] 
Affffud  April  le,  1888,  Bedded  April  £3, 1888. 

APPBAJj  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Yii|;inia,  enjoining  the  sale  of  engines 
md  cars  of  the  Baltimore  and  Ohio  Bai&oad 
Company  for  a  tax.    Affirmed. 

O^ioD  below,  wh,  nom.  Baltimore  dt  0, 
B.  Co,  V.  Alien,  22  Fed.  Rep.  876. 

The  facts  are  fuUy  stated  in  the  opinion. 

Mr.  B.  A.  Ayers,  Atty-Qen.  <^  Vtrginia, 
for  appellant 

MeearM.  John  K.  Cowen*  Hn^h  W.  Shef- 
for,  and  Bugh  L.  Bond^  Jr.,  for  appellee: 

Id  the  abseaceof  legislation  to  the  contrary, 
the  ntuM  for  taxation  of  the  personal  property 
of  a  corporation  is  at  its  domidl,  which  ib  the 
State  of  its  creation,  and.  within  that  State,  in 
the  town  where  it  has  its  principal  ofSce  or 
place  of  business. 

Burr.  Tax.  186;  Orange  d  A.  R  B.  Co.  t. 
Alexandria,  17  Gratt.  176;  Philadelphia,  W.  db 
B.  B.  B.  do.  ▼.  Appeal  Tax  Court,  50  Md.  416; 
Appeal  Tax  Court  t.  PuUman  Palace  Ca/r  Co. 
50  Md.  452;  Appeal  Tax  Court  r.  Northern 
Cent.  B.  Co.  50  Md.  417;  8t.  Louie  v.  Wiggine 
Ferry  Co.  78  U.  8.  11  Wall.  425  (20:192); 
Baye  T.  Padfic  Mail  Steamehip  Co.  58  U.  S.  17 
How.  506  (15:254);  POe^fia  B.  R  Co.  y.  Caee 
CbtnUiy,  581^.81, 82. 

Mr,  Juetiee  Matthews  delivered  the  opinion 
of  the  court: 

This  is  a  bill  in  equity  filed  by  the  Baltimore 
and  Ohio  Bailroad  Company  asfainst  the  taxing 
officer  of  the  State  of  YirginlEt,  for  the  pur* 
pose  of  enjoining  him  from  selling  certain  en- 
fftnes  and  cars,  the  property  of  the  complainant, 
for  the  payment  of  a  tax  alleged  to  have  been 
illegally  assessed  thereon.  There  was  a  decree 
in  the  circuit  court  granting  the  relief  prayed 
for,  from  which  this  appeal  is  prosecuted. 

The  material  facts  in  the  case  are  these:  The 
Baltimore  and  Ohio  Bailroad  Company  is  a 
corporation  organized  under  the  laws  of  Maiy- 
land,  and  a  dUzen  thereof,  by  virtue  of  whose 
charter  Its  rolling  stock  is  exempt  from  taxa- 
tion. The  line  of  its  road  does  not  at  any 
point  lie  in  the  State  of  Virginia.  It,  how- 
ever, connects  with  certain  roads  belonging  to 
corporations  incorporated  by  various  Acts  of 
the  Legislature  of  Yirginla,  to  wit:  the  Win- 
diester  and  Potomac  Railroad,  the  Winchester 
and  Strasburg  Bailroad,  and  the  Strasburg  and 
Harrisonburg  Railroad,  the  last  named  beiog  a 
part  of  the  old  Manassas  Q^p  Railroad;  and, 
during  a  portion  of  the  time  embraced  in  the 
period  for  which  the  taxes  in  question  were 
levied,  it  worked  the  Valley  Railroad  from  Ear- 
[118]  xisooburg  to  Staunton.  AjI  of  these  roads  were 
operated  by  the  Baltimore  and  Ohio  Railroad 
Company  1^  virtue  of  leases  or  contracts,  which 
Company  for  that  purpose  furnished  and  used  i 
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its  own  rolling  stock,  consisting  of  engines  and 
cars.  None  of  the  Virginia  corporations  own- 
ing either  of  these  roads  was  the  owner  of  anv 
rolling  stock.  The  manner  in  which  this  roll- 
ing stock  was  employed  for  this  purpose  is- 
thus  described:  "There  is  no  such  rolling^ 
stock  assigned  permanently  to  the  four  lines- 
above  named,  or  either  of  tnem,  in  the  State  of 
Virginia.  Ine  trains  in  which  the  rolling 
stock  is  used  on  the  four  lines  above  named 
now  start  from  Lexington,  Virginia,  and  pss 
through  the  State  of  Virginia,  over  the  four 
lines  of  railroad  above  named,  into  the  State  of 
VTest  Virginia,  and  thence  into  the  State  of 
Maryland  to  ttie  Citv  of  Baltimore,  or,  if  any  of 
the  cars  are  destined  to  western  points,  thence 
from  Harper's  Ferry  to  the  West;  but  the  trains 
in  which  the  cars  are  hauled  are  run  solid  from 
Lexington,  Virginia  (and  formerly,  before  the- 
road  was  completed  to  Lexington,  from  Staun* 
ton,  Virpnia),  to  Baltimore.  None  of  the  roll- 
ing stock  is  assigned  permanently  to  service  in 
the  State  of  Virginia,  nor  is  any  of  the  rolling 
stock  set  apart  to  the  four  lines  in  that  State,  or 
to  the  four  Valley  lines  above  mentioned,  at  all; 
but  such  rolling  stock  is  used  Interchangeably 
upon  the  msin  line  and  branches  of  the  Baltl* 
more  and  Ohio  Redlroad  in  the  States  of  Mary- 
land and  Virginia,  and,  indeed,  also  upon  the 
divisions  of  tne  Baltimore  and  Ohio  Kailroad 
in  Pennsylvania,  and  in  States  west  of  the  Ohio 
River,  just  as  the  necessities  of  the  service  of 
the  Company  require.  Sometimes  this  rolling 
stock  will  be  found  on  the  main  line,  some- 
times on  the  Pittsburg  division,  and  sometimes 
on  the  trans-Ohio  divisions,  and  there  is  none 
of  it  that  ia  permanently  set  apart  for  use  upon 
the  four  valley  lines  in  Virginia  above  de- 
scribed." 

The  several  Virginia  corporations  owninjg 
these  four  railroacb,  respectively,  made  their 
annual  reports  to  the  auditor  of  public  accounts 
as  requir^  bv  law,  and  were  by  the  board  of 
public  works  auly  assessed  on  their  roadways, 
tracks,  depots,  and  other  real  estate  owned  by 
them.  No  tax  was  assessed  or  levied  as  against 
them  on  account  of  any  rolling  stock,  because 
they  were  not  reported  to  be  the  owners  of  any. 
In  the  month  of  June,  1888,  the  Auditor  of 
Public  Accounts  for  the  State  of  Virginia  as- 
sessed the  Baltimore  and  Ohio  Railroad  Com- 
pany for  taxes  on  its  rolling  stock  used  on  these 
roads  for  the  years  from  1870  to  1881,  inclusive, 
amounting  in  the  aggregate,  for  eleven  years,  to 
Uie  sum  of  $22,249.25,  and  placed  the  assess- 
ment In  the  hands  of  the  treasurer  of  Augusta 
County,  Virginia,  for  collection.  This  officer 
was  proceeding  to  collect  these  taxes  by  a  dis- 
traint of  the  rolling  stock  in  question,  the  prop- 
erty of  the  complamant,  when  his  proceedings 
were  arrested  by  the  injunction  of  the  circmt 
cotut,  afterward  made  perpetual  by  its  final 
decree. 

The  Act  of  the  General  Assembly  of  the 
State  of  Virginia,  under  which  the  assessment 
and  collection  of  these  taxes  are  sought  to  bo 
justified,  is  contained  in  section  20,  chapter  110, 
of  the  Acts  of  the  Virginia  Legislature,  session 
of  1881,  1882,  being  part  of  the  taxing  laws  of 
the  State  originally  enacted  in  1870  and  1871, 
and  continued ,  with  amendments,  to  the  present 
time.  The  material  part  of  the  Act  applicable- 
to  this  case  is  as  follows: 
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10.  Every  railroad  and  canal  company  not 
exempted  from  taxation  byyirtue  of  its  charter 
shall  report  annually,  on  the  first  day  of  June, 
to  the  auditor  of  public  accounts,  all  of  its  real 
anil  personal  property  of  every  description  as 
of  the  first  day  of  February  of  each  year, 
showing  particularly  in  what  countv  or  cor- 
poration such  property  is  located,  ana  classify- 
ing the  same  imder  the  following  heads: 

"First.  Roadway  and  track,  or  canal  bed. 

"  Second.  Depots,  depot  grounds  and  lots, 
station  buildings  and  fixtures,  and  machine 
shops. 

*'  Third.  Real  estate  not  included  in  other 
classes. 

"Fourth.  Rolling  stock,  including  passen- 
ger, freight,  cattle  or  stock,  baggage,  mail, 
express,  sleeping  i>alace,  and  all  other  cars 
owned  by  or  belonging  to  the  company;  boats, 
machinery,  and  equipments;  houses  and  ap- 
purtenances occupied  by  lock-gate  keepers  and 
other  employees. 

"Fifth.  Stores. 

"Sixth.  Telegraph  lines. 
CI 20]        "  Seventh.  Miscellaneous  property. 

"Every  such  company  shall  also  report,  on 
or  before  the  first  day  of  June  of  each  year,  the 
gross  and  net  receipts  of  the  road  or  canal  for 
the  twelve  months  preceding  the  first  day  of 
February  of  each  year,  and  in  all  cases  the  re- 
port shall  be  so  made  as  to  give  the  data  on 
which  the  same  is  made.  If  such  rpad  or 
canal  is  onlv  in  part  within  the  Commonwealth, 
the  report  shall  show  what  part  is  within  the 
Commonwealth  and  what  proportion  the  same 
bears  to  the  entire  length  of  the  road  or  canal, 
and  shall  apportion  the  receipts  accordingly. 
The  report  herein  required  shall  be  verified  by 
the  oath-  of  the  president  or  other  proper  officer. 
Upon  the  receipt  of  every  such  report  it  shall 
be  the  duty  of  the  auditor  of  public  accounts 
to  lay  the  same  before  the  board  of  public 
works,  who  shall,  after  thirty  days*  notice  pre- 
viously given  to  the  president,  treasurer,  or  oth- 
er proper  officer,  proceed  to  ascertain  and  as- 
sess the  value  oi  the  property  so  reported, 
upon  the  best  and  most  reliable  information 
that  can  be  procured,  and  to  this  end  shall  be 
authorized  and  empowered  to  send  for  persons 
and  papers  should  it  be  deemed  necessary.  A 
certified  copy  of  the  assessment,  when  made, 
shall  be  immediately  forwarded  by  the  secre- 
tary of  the  board  to  the  president  or  other 
proper  officer  of  every  railroad  or  canal  com- 
pany so  assessed,  whose  duty  it  ^all  be  to  pay 
into  the  treasury  of  the  State,  within  sixty 
days  after  the  receipt  thereof,  the  tax  which 
may  be  imposed  thereon  by  law.  A  company 
failing  to  make  such  report,  or  to  pay  the 
tax  ossessed  upon  its  property,  shall  be  imme- 
diately assessed,  under  the  direction  of  tiie  au- 
ditor of  public  accounts,  by  any  person  appoint 
<Ki  by  him  for  the  purpose,  rating  their  real  es- 
tate and  rolling  stock  at  twenty  thousand  dol- 
lars per  mile;  and  a  tax  shall  at  once  be  levied 
on  such  value  at  the  annual  rate  levied  upon 
the  value  of  the  other  property  for  the  year. 
Such  tax  80  levied,  as  well  as  the  sum  required 
to  be  paid  upon  the  report  hereinbefore  men* 
tionea,  if  the  same  be  not  paid  at  the  time  pro- 
vided herein,  shall  be  collected  by  the  treasurer 
of  some  county  in  which  such,  company  owns 
property,  to  whom  the  auditor  may  deliver  the 
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assessment  or  a  copy  thereof.  The  treasurer 
mav  distrain  and  sell  anv  personal  property  of  [121] 
such  company,  and  shall  pay  the  taxes  into  the 
treasury  within  three  months  from  the  time  of 
the  assessment,  or  a  copy  as  aforesaid  may  be 
delivered  to  him.  The  compensation  of  such 
treasurer  to  be  the  same  as  he  receives  for  col- 
lecting other  taxes  in  his  county  or  corpora- 
tion." 

It  is  admitted  that  this  is  the  only  legislation 
of  the  State  of  Vir2:inia  under  which  the  tax  in 
question  can  be  justified;  if  it  does  not  warrant 
the  proceedings,  there  is  no  statute  which  does. 
The  single  question  presented  in  the  case  is 
whether  the  Baltimore  and  Ohio  Railroad  Com- 
pany, as  to  the  property  on  account  of  which 
it  is  sought  to  be  taxed,  is  liable  to  taxation  un- 
der the  provisions  of  this  Act. 

It  is  not  denied,  as  it  cannot  be,  that  the  State 
of  Virginia  has  rightful  power  to  levy  and  col- 
lect a  tax  upon  such  property,  used  and  found 
within  its  territorial  limits  as  this  property  was 
used  and  found,  if,andwhenever,it  may  choose, 
by  apt  legislation,  to  exert  its  authority  over 
the  subject.  It  is  quite  true,  as  the  situs  of  the 
Baltimore  and  Ohio  Railroad  Company  is  in 
the  State  of  Maryland,  that  also,  upon  general 
principles,  it  is  the  situs  of  all  its  personal  prop- 
erty; but  for  purposes  of  taxation,  as  well  as 
for  other  purposes,  that  situs  may  be  fixed  in 
whatever  locality  the  property  maybe  brought 
and  used  by  its  owner,  by  the  law  of  the  place 
where  it  is  found.  If  the  Baltimore  and  Ohio 
Railroad  Company  is  permitted  by  the  State  of 
Virginia  to  bring  into  its  territory  and  there 
habitually  to  use  and  employ  a  portion  of  its 
movable  personal  property,  and  the  Railroad 
Company  diooses  so  to  do,  it  would  certainly 
be  competent  and  legitimate  for  the  State  to  im* 
pose  upon  such  property,  thus  used  and  em- 
ployed, its  fair  share  of  the  burdens  of  taxa- 
tion imposed  upon  other  similar  property  used 
in  the  like  way  by  its  own  citizens.  And  such 
a  tax  might  be  properly  assessed  and  collected 
in  cases  like  the  present,  where  the  specific  and 
individual  items  of  property  so  used  and  em- 
ployed were  not  continuously  the  same,  but 
were  constantly  changing,  according  to  the  ex- 
igencies of  the  business.  In  such  cases  the  tax 
might  be  fixed  by  an  appraisement  and  valua- 
tion of  the  average  amount  of  the  property  [IM] 
thus  habitually  used,  and  collected  by  distraint 
upon  any  portion  that  might  at  any  time  be 
found.  Of  course  the  lawfulness  of  a  tax 
upon  vehicles  of  transportation  used  by  com- 
mon carriers  might  have  to  be  considered  in 
particular  instances  with  reference  to  its  opera- 
tioD  as  a  regulation  of  commerce  among  the 
States,  but  the  mere  fact  that  they  were  em- 
ployed as  vehicles  of  transportation  in  the  in- 
terchange of  interstate  commerce  would  not 
render  uieir  taxation  invalid.  Ko  question  on 
that  account  arises  in  this  case. 

But  looking  at  the  statute  under  which  the 
proceeding  in  question  has  been  taken  for  the 
taxation  of  this  property,  we  think  it  qtiite 
dear  Uiat  it  has  no  application  to  the  rolling 
stock  owned  by  the  Baltimore  and  Ohio  Rail- 
road Company,  employed  by  it,  in  the  manner 
described,  in  the  operation  of  other  railroads  in 
Virginia.  The  terms  of  the  Act,  indeed,  in- 
clude *  *  every  railroad  and  canal  company  not 
exempted  from  taxation  by  virtue  of  its  char- 
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ter,"  but  that  langn^^^e,  according  to  a  general 
rule  of  interpreti^v »      must  be  confined  to  cor- 

E>rations  deriving  .-eir  authority  from  the 
w8  of  Virginia.  It  is  apparent,  also,  from 
the  other  expressions  contained  in  the  law,  as 
well  as  its  whole  purview,  that  it  was  intended 
to  apply  only  to  such  domestic  corporations,  as, 
in  tibe  case  of  railroad  companies,  were  the 
owneia  of  railroads  and  the  property  usually 
appurtenant  thereto,  lyine  and  being  within 
the  State.  According  to  the  description  of  the 
Act,  the  railroad  company  is  supposed  to  own 
a  roadway  and  track,  and  depots,  depot 
grounds,  station  buildings  and  fixtures,  and 
machine  shops,  together  with  real  estate,  roll- 
ing stock,  and  telegraph  lines.  Every  such 
company  is  required  to  report  its  gross  and  net 
lece^ts,  and  a  specific  provision  is  made  that  if 
Its  road  is  only  in  part  within  the  Conunon- 
wealth,  the  report  shfiil  show  what  part  is  so, 
and  what  proportion  the  same  bears  to  its  en- 
tire length,  apportioning  the  receipts  accord- 
ingly. In  case  of  a  failure  of  the  company  to 
make  such  a  report,  or  to  pay  the  tax  assessed 
upon  its  property,  it  is  provided  that  it  shall  be 
immediately  assessed  under  the  direction  of  the 
auditor  of  public  accounts  by  some  person  ap- 
pointed by  him  for  that  purpose,  ratmg  its  real 
rUSl  estate  and  rolling  stock  at  $20,000  per  mile,  on 
which  a  tax  shall  be  levied  at  the  annual  rate 
levied  upon  the  value  of  other  property  for  the 
year.  None  of  these  provisions  are  applicable 
to  the  case  of  the  Baltimore  and  Ohio  Railroad 
Company  in  respect  to  its  ownership  of  the 
rolling  stock  in  question. 

It  follows  from  this  that  it  was  not  liable  for 
the  payment  of  the  taxes  the  collection  of 
whi<£was  enjoined  by  the  decree  of  the  circuit 

court. 
T/iat  decree  U  accordingly  affirmed. 
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iSee  8.  a  Beporter*8  ed.  176-181.) 

Letter$  patent— patentable  novdty, 

L  In  an  action  for  the  inf  rinffement  of  letters  pa- 
teot  granted  to  James  Fomcrook  June  28, 1881,  for 
an  improvement  in  honey  frames,— Held,  that,  upon 
4lie  evidenoe,  the  manufacture  of  honey  frames  by 
b^jHiijiy  and  onitinflr  the  ends  of  a  blank  consisting 
of  a  single  piece,  as  described  in  this  patent,waa  not, 
at  the  date  of  the  alleged  Invention,  a  patentable 
novelty. 

2.  HwU  that  the  comb  foundation  or  attachment 
made  by  the  putting,  by  the  user,  of  pieces  of  wax 
on  the  section,  as  used  by  defendant,  is  not  a 
meobanioal  equiralent  in  the  blank  for  the  longitu- 
dinal grooye  mentioned  in  the  specification  of 
plaintiff^  patent. 
^^  [No.  225.] 

Argued  AprU  IS,  1888.      Decided  April  28, 

1888. 

APPEAL  from  a  decree  of  the  Oircult  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Ohio,  dismissing  a  suit  brought  by  the 
appellant  for  the  infringement  of  letters  patent. 
Afirmed, 
Opinion  bdow.  21  Fed.  Rep.  828. 
The  facts  are  fully  stated  in  the  opinion. 

M7  U.  S.       U.  a,  Book  82. 


Mr,  Winiam  P.  Wells  for  appelhmt: 

Novelty  is  not  negatived  by  any  printed  pub- 
lication,  unless  the  information  contained  there- 
in is  full  enough  and  precise  enough  to  enable 
any  person  skilled  in  the  art  to  which  it  relates 
to  miake  the  thing  covered  by  the  patent  sought 
to  be  anticipated. 

8eynumr  v.  Oritame,  78  U.  S.  11  Wall  516 
(20:88);  DovmUm  y.  Teager  MiUing  Co.  108  U. 
S.  466  (27:789). 

As  to  what  constitutes  invention  is  a  question 
of  fact  in  every  case. 

Poppenhueen  v.  FaUee,  6  Blatchf.  49. 

Want  of  invention  cannot  be  predicated  of  a 
device  or  process  which  first  reached  the  par- 
ticular result. 

Webster  Loom  Oo.  v.  Higgine,  105  U.  S.  601 
(26:1181). 

The  question  of  sufficiency  of  invention  is 
Whether  the  alleged  patentable  subject  possesses 
the  statute  requisites  of  noveltv  and  uulity. 

MeOormiek  v.  Seymour,  2  ]^latchf.  240,  248; 
Atlantic  Works  v.  Brady,  107  U.  S.  192  (27:488); 
PhiUips  V.  Detroit,  m  U.  S.  604  (28:682); 
Smith  V.  Ooodyear  Dental  Vulcanite  Oo.  98  U. 
S.  495  (28:954). 

A  suggestion  made  to  a  patentee  will  not  ren- 
der his  patent  invalid,  unless  it  enables  him  to 
construct  the  thing  patented  without  the  exer- 
cise of  inventive  thought  on  his  part. 

AldenY.  Deu>ey,  1  Story,  886;  Pitta  v.  Ball, 
2  Blatchf.  284;  Agawam  Co.  v.  Jordan,  74  U. 
S.  7  Wall.  602  (19:181);  Union  Paper  Collar  Oo. 
V.  Van  Deusen,  90  U.  S.  28  Wall.  562  (28:188). 

The  grant  of  letters  patent  is  prima  fade  evi* 
dence  that  the  patentee  is  the  first  inventor. 

Smith  V.  Ooodyear  Dental  Vulcanite  Co.  98 
IJ.  S.  486  (28:  952);  Lehnbeuter  v.  HoUhaue,  105 
U.  8.  94  (26: 989). 

The  burden  of  proof  to  make  good  this  de- 
fense is  upon  the  party  setting  it  up. 

Coffin  V.  Ogden,  86  U.  8.  18  Wall  120, 124 
(21:^1,  828);  CantreU  v.  WaJUck,  117  U.  S.  695 
(29:1019). 

In  oixier  to  defeat  appellant's  patent,  public 
use,  for  more  than  two  years  before  application, 
of  defendant's  own  invention,by  persons  named, 
must  be  alleged  and  proved. 

Consolidated  Fruit  Jar  Co.  v.  Wright,  94  tJ. 
8.  94  (24:68);  Egbert  v.  Lippmann,  104  U.  S. 
888  (26:755);  HaU  v.  Macneale,  107  U.  S.  90 
(27:867). 

Actual  abandonment  is  the  result  of  intention. 
Such  intention  must  be  proved.  Itisnotdiown 
bv  a  mere  sale 

Pitts  V.  Hail,  2  Blatchf.  288;  McCormick  v. 
Seymour,  Id.  256;  Russell  db  E.  Mfg.  Co.  v. 
MaUory,  10  Blatchf.  141, 151. 

No  substitution  of  an  equivalent  for  any  ele- 
ment or  ingredient  of  a  combination  covered  by 
any  claim  of  a  patent  can  avert  a  charge  of  in- 
fringement of  that  daim. 

OiU  V.  Wdls,  89  U.  8.  22  Wall.  1  (22:699); 
Imhaeuseir  v.  Bucrk,  101  U.  8.  656  (25:945). 

Two  inventions  are  substantially  alike  when 
they  perform  substantially  the  same  thing  in 
sul>8tantially  the  same  way. 

Union  Paper  Bag  Maehtne  Oo.  v.  Murphy,  97 
U.  S.  120  (24:985);  Cantrell  v.  WaUiek,  supra. 

By  the  manufacture  and  sale  of  parts  of  a 
patented  invention,  where  it  is  intended  that  the 

e~  urchaser  shall  supply  the  omitted  parts,  there 
\  an  infringement. 
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Bichardsan  t.  IfayM,  2  Ban.  &  Ard.  898; 
Wallace  v.  Holmes,  5  Fish.  Pat.  Cas.  87. 

There  are  two  classes  of  combinatioiis  recog- 
nized bv  the  patent  laws,  which  are  properly 
the  subject  of  a  patent. 

Lee  y.  Blandy.  2  Fish.  Pat  Gas.  08. 

A  combination  patent  is  one  in  which  all  the 
elements  enter  into  it  so  as  to  qualify  every 
other. 

Hailei  v.  Van  W<yrmer,  87  U.  S.  20  Wall.  368 
m:248);  Pickenng  v.  McGvUough,  104  U.  S. 
810  (26:749);  Beck^ndarfer  v.  Fabtr,  92  U.  8. 
867  (28:728);  Webster  Loom  Co,  t.  Higgins,  105 
U.  8.  591  (26:1181);  Qage  v.  Eenring,  107  U.  8. 
640  (27:601). 

Messrs,  iil.  D.  Legrg^ett  and  Joseph  A. 
Osborne*  for  appellee: 

None  of  the  features  found  in  appellant's  de- 
vice perform  any  different  functions  from  what 
they  did  in  earlier  honey  frames,  and  none  of 
them  perform  any  joint  function. 

It  is  a  mere  aggregation  of  devices,  and  can- 
not be  consider^ an  invention. 

Curt  Pat  §  111  c;  Walker,  Pat  §  82;  Hailes 
V.  VanW<yrmer,  87  U.  S.  20  Wall.  858,  854, 868 
(22:  241,  248);  Reckendorfer  v.  Faber,  92  U.  8. 
847, 857  (28: 719.  728);  Pickenng  v.  McCuUough, 
104  U.  8.  810,  818  (26:  749.  751). 

The  most  liberal  construction  the  court  can 
give  the  patent  is  that  it  is  for  a  combination. 

Curt.  Pat.  §  249;  JV^eilson  v.  Bdrford,  1  Web. 
Pat.  Cas.  817. 

The  patentee,  by  the  restricted  form  of  his 
claim,  made  the  groove  a  material  part  of  his 
device,  and  the  court  cannot  declare  that  it  is 
immaterial. 

U.  8.  Rev.  Stat  §  4888;  Union  Water-Meter 
Co,  V.  Desper,  101 U.  8. 332, 887  (25:1024, 1026); 
Gage  v.  Herring,  107  U.  8.  640,  648  (27:601, 
604.) 

[  1 77]  Mr,  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
em  District  of  Ohio,  by  James  Fomcrook 
against  Amos  L  Root,  for  the  infringement  of 
letters  patent  of  the  United  States  No.  248,- 
674,  ffranted  to  the  plaintiff,  June  28, 1881,  for 
an  "unprovement  in  sectional  honey  frames," 
on  an  application  filed  May  18,  1879. 

The  specification,  claim,  and  drawings  of 
the  patent  are  as  follows: 

"Be  it  known  that  I,  James  Fomcrook,  of 
Watertown,  in  the  County  of  Jefferson  and 
State  of  Wisconsin,  have  invented  certain  new 
and  useful  improvements  in  sectional  honey 
frames,  and  I  ao  hereby  declare  the  following 
to  be  a  full,  clear,  and  exact  description  of  the 
invention,  such  as  will  enable  others  skilled  in 
the  art  to  which  it  appertains  to  make  and  use 
the  same,  reference  being  had  to  the  accom- 
panying drawings,  and  to  letters  of  reference 
marked  thereon,  which  form  a  part  of  this 
specification.  This  invention  relates  to  an  im- 
provement in  sectional  honey  frames,  the  ob- 
icct  being  to  so  construct  them  that  they  shall 
be  stronger  and  in  a  more  portable  form  than 
the  frames  now  used  for  such  purposes;  and 
the  invention  consists  essentially  in  forming 
the  frames  from  a  single  blank  or  piece  of  ma- 
terial having  all  the  necessary  grooves  and  re- 
cesses required  to  form  a  complete  frame  cut 

•8 


in  it,  the  ends  of  the  blank  being  notched  or 
dentated,  and  angular  grooves  cut  across  il  at 
those  points  which  are  to  form  the  comers. 
These  blanks,  after  beins:  thus  prepared,  may 
be  packed  solidly  in  boxes,  or  otherwise,  for 
transportation,  and,  when  required  for  use,  are 
bent  mto  the  square  forms,  and  their  ends  unit- 
ed at  one  of  the  comers,  bv  means  of  the  in- 
terlocking notches  or  teeth,  thus  forming  a 
complete  frame  ready  for  use.  In  the  draw- 
ings. Fig.  1  is  a  plan  of  one  of  the  blanks, 
showing  the  various  recesses  and  grooves  with 
which  It  Is  supplied.  Fig.  2  is  an  edge  view 
of  the  blank,  and  shows  tne  form  and  depth  of 
the  angular  grooves  which  form  the  corners  of 
the  frame.  Fig.  3  shows  the  blank  bent  into 
a  square  form,  with  the  ends  united,  making  a 
complete  frame  ready  for  use.  Fig.  4  shows  a 
modification  of  the  groove,  or  miter,  c.  Fig.  2. 
The  blanks  for  these  frames  are  preferably 
formed  from  some  light,  tasteless,  and  compa- 
ratively tough  wood,  which  will  bend  at  the 
comers  without  steaming  or  boiling,  such  as 
basswood  or  whitewood,  the  material  being 
produced  hy  cutting  it  from  the  lo^  in  the 
form  of  a  thick  veneer,  or  by  sawing  into  thin 
stuff  and  then  planing  both  surfaces.  The 
blanks  A  are  then  cut  from  this  material,  of 
the  proper  width  and  length,  the  ends  dentated^ 
as  shown  at  a  a,  by  means  of  a  series  of  circu- 
lar saws  placed  close  together  upon  an  arbor  or 
other  suitable  tool,  so  that  they  will  interlock 
when  brought  together.  The  recesses  b  b  are 
then  formed  in  its  edges,  at  such  points  in  ita 
length  as  will  bring  them  at  the  top  and  bot- 
tom of  the  frames  when  set  up  in  the  hive. 
These  recesses  form  openings  which  allow 
space  for  the  passage  of  the  bees  between  the 
frame,  and  for  the  ventilation  of  this  part  of 
the  hive.  Three  triangular  grooves,  ce  e,  arfr 
then  cut  across  the  blank  at  such  points  in  ita 
length  as  wUl  divide  it  into  four  nearly  equal 
parts,  each  of  which  forms  one  side  of  the 
frame  after  the  blank  is  bent  into  a  quadran- 
gular shape.  These  triangular  grooves  are  cut 
nearly  through  the  blank,  sufficient  wood  only- 
being  left  to  hold  the  parts  firmly  together. 
As  the  sides  of  the  grooves  e  are  inclined  to- 
wanl  each  other  at  a  right  angle,  it  followa 
that,  when  the  blank  is  bent  into  the  form  of  a 
frame,  these  grooves  make  perfectly  fitting  in- 
terjoints  at  three  of  its  corners,  the  fourth  cor- 
ner being  that  at  which  the  ends  of  the  blank 
are  unitS  to  each  other  by  means  of  the  in- 
terlocking teeth  formed  thereon.  In  one  of 
these  spaces,  between  two  of  the  grooves  c, 
and  preferably  that  which  will  form  the  top  of 
the  frame  when  placed  in  the  hive,  is  formed  a 
longitudinal  groove,  d,  for  the  guide-strip, 
which  makes  a  secure  point  of  attachment  for 
the  comb,  when  the  bees  begin  to  build  in  the 
frames  set  side  by  side  in  the  hive,  with  the 
parts  of  the  frame  containing  the  recesses  b  b 
at  top.  These  frames  meet  a  want  long  felt 
by  beekeepers,  as  those  in  common  use  are 
either  dovetailed  or  nailed  together  at  the  cor- 
ners, and,  if  set  up  at  the  manufactory,  form  a 
large  bulk  for  transportation,  and  are  very  lia- 
ble to  breakage  in  handling;  but,  if  sold  to  the 
user  in  pieces,  to  be  put  together  by  him,  the 
numerous  joints  to  be  made  cause  loss  of  lime 
and  produce  a  very  fragile  aiticle  when  fin« 
ished,  which  loses  its  rectangular  shape  with 
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Uie  aligbteflt  rough  usage,  as  the  Joints  at  the 
comers  lack  the  necessary  8trena[th  and  rigidity 
to  hold  them  in  shape.  My  irame  will  be 
found  to  possess  none  of  the  above  named  de- 
fects, as  it  is  intended  for  transportation  in 
solid  packages  before  being  set  up,  and,  when 
set  up,  possess  great  strength  and  rigidity,  pre- 
serving its  form  without  difficulty  during  all 
the  rough  handling  to  which  such  frames  are 
frequently  subjected.  Having  thus  described 
my  invention,  1  claim  as  new,  and  desire  to  se- 
cure by  letters  patent,  the  following:  As  a 
new  article  of  manufacture,  a  blank  for  honey 
frames  formed  of  a  single  piece  of  wood,  hav- 
ing transverse  angular  erooves  e,  longitudinal 
groove  cf,  and  recesses  &,  all  arranged  in  the 
mannpr  shown  and  described." 


[  180]  The  answer  sets  up  as  defenses  noninfringe- 
ment and  want  of  novelty.  After  issue  Joined, 
proofs  were  taken  on  both  sides,  and  the  cir- 
cuit court,  on  a  hearing,  dismissed  the  bill. 
Its  decision  is  reported  in  21  Fed.  Rep.  828. 

The  plaintiff  does  not  carry  his  invention 
further  back  than  the  summer  or  late  spring  of 
1877.  The  answer  sets  up  that  the  same  in- 
vention as  that  patented  was  known  to  Alex- 
ander Fiddes,  who  resides  at  Centralis,  in  the 
State  of  Illinois,  as  early  as  May  or  June, 
1873. 

The  circuit  court,  in  its  decision,  said  that 
if  the  patentee  was  entitled  to  claim  the  blank 
for  honey  frames  as  a  new  and  useful  device, 
it  was  because  it  is  a  constituent  of  the  frame 
or  section  into  which  it  is  formed  by  bending, 
DO  matter  who  bends  it,  whether  the  maker  or 
purchaser  for  use;  and  that,  if  the  state  of  the 
art  at  the  date  of  the  alleged  invention  was 
such  that  the  patentee  could  not  claim  as  his 
invention  the  honey  frame  or  section  when 
formed  by  bending  and  uniting  the  ends  of 
such  a  frame,  he,  for  the  same  reason,  could 
not  claim  as  his  invention  such  a  blank  for  the 
purpose  of  forming  it  into  a  frame  or  a  section. 
The  opinion  then  proceeded:  "The  question, 
therefore,  is  whether,  upon  the  evidfence,  at 
the  date  of  the  alleged  mvention,  tJie  manu- 
facture of  honey  frames  or  sections,  by  bend- 
ing and  uniting  the  ends  of  a  blank  consisting 
of  a  single  piece,  substantially  as  described  in 
this  patent,  was  a  patentable  novelty.  Upon 
a  careful  comparison  and  consideration  of  all 
the  evidence  Uiis  question  must  be  answered  in 
the  negative.  Alexander  Fiddes  testifies  to 
makinj^  and  using  honey  sections  formed  from 
a  single  piece,  grooved,  bent,  and  united  at  the 
ends,  as  early  lis  1872  and  1878,  some  of  which 
he  sold  to  others  for  use;  and  if  those  now 
made  by  the  complainant  under  his  patent  are 
superior  in  any  respect  to  the  first  specimens  of 
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the  manufacture,  it  is  merely  in  point  of  finish 
and  workmanship.  There  is  no  difference 
whatever  in  principle,  and  the  early  examples 
were  complete  ana  practical  frames,  actually 
used  and  perfectly  serving  the  purpose,  so  that 
they  cannot  be  considered  as  rude  and  imper- 
fect experiments  subsequently  developed  mto 
a  successful  manufacture."  We  concur  in 
these  views  of  the  circuit  court. 

In  addition  to  this,  the  claim  of  the  patent  is 
as  follows:  **As  a  new  article  of  manufacture, 
a  blank  for  honey  frames,  formed  of  a  single 
piece   of  wood,    having   transverse   angular 

frooves  e,  longitudinal  groove  d,  and  recesses 
,  all  arrangi^  in  the  manner  shown  and  de- 
scribed." The  description  in  the  specification 
states  that  "the  invention  consists,  essentially, 
in  forming  the  frame  from  a  single  blank  or 
piece  of  material  havio^  all  the  necessary 
grooves  and  recesses  required  to  form  a  com- 

Slete  frame  cut  in  it"  It  also  says  that  "in  the 
rawings  Fig.  1  is  a  plan  of  one  of  the  blanks, 
showing  the  various  recesses  and  grooves  with 
which  It  is  supplied."  One  of  those  grooves  is 
the  longitudinal  groove  d.  The  description 
further  says:  "In  one  of  these  spaces,  between 
two  of  the  grooves  c,  is  formed  a  longitudinal 
groove,  d,  for  the  guide  strip,  which  makes  a 
secure  point  of  attachment  for  the  comb  when 
the  bees  begin  to  build  in  the  frames,  set  side 
by  side  in  the  hive,  with  the  parts  of  the  frame 
containing  the  recesses  65  at  the  top."  Thus 
the  longitudinal  groove  d  is  made  by  the  pa- 
tentee a  necessary  element  in  the  structure. 
The  defendant's  structure  has  no  longitudin^ 
groove,  and  no  substitute  or  equivalent  for  it 
Fay  V.  C<yrdesman,  109  U.  8.  40jH27:  9791;  Tale 
Lock  Mfg.  Co,  V.  Sargent,  117  U.  S.  378  [29: 
950];  Bryfoos  v.  Wiese,  124  U.  S.  82  [anU,  362], 

It  is  urged  by  the  plaintiff  that  it  is  shown 
that  the  defendant's  section  is  to  be  used  with 
the  comb  foundation  or  attachment  made  by 
the  putting,  by  the  user,  of  pieces  of  wax  on  the 
section.  But  this  is  not  a  mechanical  equiva- 
lent in  the  blank  for  the  longitudinal  groove, 
any  more  than,  in  Gage  v.  Herring,  107  U.  S. 
640, 648  [27: 601,  604],  the  person  who  shoveled 
or  swept  up,  by  manual  labor,  the  meal  depos- 
ited upon  the  fioor  of  the  dust-room,  was  a 
mechanical  equivalent,  in  the  sense  of  the  pa- 
tent law,  for  the  automatic  conveyer-shaft  in 
the  dust-room. 

Ths  dteru  of  the  Oircuit  Court  %$  affirmed. 
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UNITED  STATES,  Appt. 

JOSEPH  0.  IRWIN  BT  AL. 
SAME,  Appt, 

V, 

CHARLES  A.  PERRY  bt  ax.. 

(See  B.  a  Reporter*s  ed.  125-133.) 
Act  of  July  8, 1886— amount  cf  claim. 

L  The  Act  of  Oongrees  of  July  8,  1886,  referring 
oertatn  claims  to  the  oourt  of  claims  for  adjudica- 
tion, authorizes  thnt  court  toffive  a  final  Judgmeat 
BAiiinst  the  United  States. 

2.  The  reference  made  by  such  statute  is  limited 
to  a  Judcrment  for  property  taken  and  impressed 
into  the  servioe,  and  (or  property  sold  to  the  Gov* 
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emment;  and  does  not  embmoe  allowanoes  for  loss- 
es consequent  upon  the  refusal  of  Colonel  Johnston 
to  permit  plainulia*  trains  to  proceed  upon  their 

filume7,  arisin^r  from  the  mere  delay  and  deten- 
on  oooaaionea  thereby. 

[Nob.  1884, 1885.] 
Bubmitied  AprU  $,  1888.    Bedded  April  £3, 

1888. 

APPEALS  from  Judgments  of  the  Court  of 
Claims  in  favor  of  claimants,  for  property 
taken  and  impressed  l^y  the  United  States,  and 
for  damages  for  the  detention  and  delay  of 
claimants'  trains.  Beveraed,  and  remanded  for 
more  definite  and  specific  findings. 

The  facts  are  fully  stated  in  me  opinion. 

Mewre,  A.  H.  Harland*  AUy-Oen.,  and 
Robert  A«  Howard*  As$t,  AUy-Qen.,  for 
appellant. 

Mesere.  Wm.  E.  Earle  and  James  L« 
Pu^^h,  Jr«9  for  appellees. 

[126]      Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

Congress  passed  an  Act,  approved  July  8, 
1886,  entitled  "An  Act  Referring  to  the  Ciourt 
of  Claims  the  Claims  for  Property  Seized  by 
General  Johnson  on  the  Utah  Expedition,  for 
Examination  and  Report."  which  enacts  "that 
the  claims  of  Joseph  C.  Irwin  and  Company, 
and  C.  A.  Perry  and  Company,  freighters,  for 
property  claimed  to  have  been  taken  and  im- 
pressed into  the  service  of  Uie  United  States  in 
the  year  1857,  by  orders  of  Colonel  Albert  Sid- 
ney Johnston,  in  command  of  the  Utah  expe- 
diUon,  as  well  as  for  property  alleged  to  have 
been  sold  to  the  Government,  be,  and  the  same 
are  hereby,  referred,  with  all  the  papers  relat- 
ing thereto,  to  the  court  of  claims,  for  adjudica- 
tion, according  to  law,  on  the  proofs  hereto- 
fore presented,  and  such  other  proofs  as  may 
be  adduced,  and  report  the  same  to  Congress.^' 

In  pursuance  of  this  Act  the  parties  named 
therein  filed  their  respective  petitions  in  the 
court  of  claims,  stating  the  grounds  and  par- 
ticulars of  their  demands  for  judgment.  Judg- 
ments were  rendered  therein  in  the  ordinary 
form  in  the  case  of  J.  C.  Irwin  and  Company 
for  the  recovery  of  the  sum  of  $21,600,  and  in 
the  case  of  Charles  A.  Perry  and  Company  for 
the  sum  of  $44,025.  From  these  judgments  the 
United  States  prosecutes  the  present  appeals. 

The  facts  in  the  two  cases  as  found  by  the 
court  of  claims  are  substantially  the  same.  The 
firm  of  J.  C.  Irwin  and  Company,  at  the  time 
of  the  occurrences  hereinafter  set  forth,  were 
engaged  in  freighting  across  the  plains  by  means 
of  wagon  trains,  ana  in  June,  1857,  were  under 
contract  totransport  from  Atchison,  Kansas,  to 
Salt  Lake  Citv,seventy-fi  ve  wagon  loads  of  mer- 
chandise, and  late  in  the  summer  of  that  year 
started  their  trains  on  that  journey.  Charles 
A.  Perry  and  Company,  in  August,  1857,  were 
doing  a  general  merchandise  business  at  Salt 
Lake  Ci^,  and  in  that  month  started  three  ox 
trains,  two  of  twentv  wagons  each,  and  one  of 
eighteen  wagons,  with  five  wagons  drawn  by 
mules,  from  Fort  Leavenworth,  fi[ansas,  to  Salt 
Lake  City.  All  the  trains  of  both  parties 
reached  Rocky  Ridge  early  in  October,  1857, 
and  were  progressing  successfully  on  thedr  jour- 
ney. The  animals  were  in  good  condition,  and 
making  from  eighteen  to  twenty  miles  per  day. 
At  this  point  they  were  met  by  Unitea  States 
troops,  under  command  of  Lieutenant-Colonel 
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Smith,  who  ordered  the  trains  to  proceed  no 
further  without  his  permission.  Lieutenant- 
Colonel  Smith  was  under  command  of  Col- 
onel Albert  Sidney  Johnston.  The  latter,  on 
joining  the  command,i8sued  an  order  addressed 
to  the  parties  in  interest,  as  follows: 

"Headquarters  Army  of  Utah, 
••South  Pass,  October  19,  1857. 
"Sir, — ^The  colonel  commanding  directs  me 
to  inform  you,  in  reply  to  your  letter  of  to-day, 
that  no  goods  or  supplies  of  any  kind  will  be 
permitted  to  pass  this  Army,  for  Salt  Lake  City 
or  other  points  occupied  by  the  Mormons,  so 
long  as  they  maintain  a  hostile  attitude  to  the 
Qovemment  of  the  United  States." 

On  the  24th  of  October  an  order  was  issued, 
prescribing  the  order  of  the  march,  and  desig- 
nating the  position  to  be  maintained  on  the 
march  and  in  the  camp  l^  the  plaintiffs  trains. 
Plaintiff  did  not  seek  or  desire  military  protec- 
tion, and  requested  Colonel  Johnston  to  be  al- 
lowed to  proceed  on  their  journey,  as  they  were 
not,  in  their  opinion,  in  danger  from  the  Mor- 
mons. This  request  was  aenied.  Plaintiffs 
were  required  to  have  their  teams  yoked  and 
ready  by  ten  in  the  momine,  and  they  often 
had  to  stand  for  two  hours  m  consequence  of 
delay  in  the  general  movement.  The  teams 
always  got  into  camp  late,  and  consequently 
were  grazed  at  great  disadvantage.  They  were 
also  hmited  to  a  defined  and  restricted  space  [1281 
assigned  them,  and  were  not  permitted  by  the 
military  authorities  to  go  beyond  this  space. 
The  animals  belonging  to  the  army  arrivea  first 
at  camp,  and  were  i)08ted  on  the  best  grass. 
As  a  necessary  result  freighters'  teams  were  in- 
sufiaciently  fed.  Plaintiffs'  animals  were  often 
used  to  aid  in  hauling  the  government  trains, 
and  thus  did  extra  work  on  insufficient  food. 
The  orders  requiring  plaintiff's  trains  to  move 
with  the  army  column  necessarily  impeded 
their  progress,  and  held  them  back  until  the 
bad  weather  set  in.  For  these  reasons  the  plain- 
tiffs' stock  became  greatly  reduced  in  flesh, and 
many  died  from  overwork  and  starvation. 
Plaintiffs'  trains  were  loaded  with  goods  and 
merchandise  notoriously  intended  for  trade 
with  the  Mormon  inhabitants  of  the  Territory 
of  Utah,  who  were  then  in  avowed  rebellion 
and  in  threatened  war  with  the  Government 
of  the  United  States;  but  plaintiffs  were  igno- 
rant of  this  state  of  affairs  upon  starting,  and 
until  arrival  at  Rocky  Ridge.  It  is  also  found 
bv  the  court  of  claims  that  R.  H.  and  James 
Porter  were  also  freighters  like  the  plaintiffs, 
and  were  detained  at  the  same  time  under  sub- 
stantially the  same  circumstances  as  those 
already  set  forth.  An  Act  for  their  relief, 
passed  February  18, 1887,  24  Stat,  at  L.  900, 
appropriated  the  sum  of  $10,000,  less  the  sum 
of  $750  theretofore  paid  them,  'in  full  for  all 
claims  for  damages  or  compensation  for  prop- 
erty imprctted  by  order  of  Colonel  Johnston, in 
command  of  the  United  States  troops  en  route 
for  Utah  in  1857." 

Two  questions  were  presented  on  the  part  of 
the  United  States  on  the  trial  of  the  cases  in  the 
court  of  claims,  and  are  renewed  in  argument 
here.  They  are:  (1)  that  the  Act  of  Congress 
of  July  8, 1886,  referring  these  claims  to  the 
court  of  claims,  does  not  authorize  a  final  judg* 
ment  against  the  United  States,  but  only  sucn 
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findings  as,  being  reported  to  Cougreaa,  shall 
serve  as  the  basis,  in  its  discretion,  for  future 
l^islative  action;  and  (2)  that,  supposing  the 
judgnDients  of  the  court  of  claims,  unaor  the  Act, 
to  be  final,  they  are  erroneous  because  founded 
on  allowances  for  consequential  damages  to  the 
property  of  the  plainti£Es,  by  reason  of  deten- 
tion and  delay,  not  within  the  limitation  pre- 
[1291  scribed  by  the  Act  of  Congress,  which  author- 
ized judgment  only  for  property  taken  and 
impr^sed  into  the  service  of  the  United  States. 
m  support  of  the  f  rst  proposition  it  is 
argued  l^  the  attorney-general  that  the  direc- 
tion contained  in  the  Act  addressed  to  the  court 
of  claims  to  "report  the  same  to  Congress," 
taken  in  connection  with  the  title,  ^  which  de- 
scribes it  as  "An  Act  Referring  to  the  Court  of 
Claims  the  Claims  for  Property  Seized  by  Gen- 
eral Johnston  on  the  Utah  Expedition,  for  Ezr^ 
amination  and  Report,"  sufficiently  indicates 
the  intention  of  Congress  that  the  conclusions 
of  the  court  of  claims  should  not  be  final,  but 
subject  to  revision  at  the  discretion  of  Congress. 
But,  in  our  opinion,  the  controlling  woras  of 
the  Act  are  those  which  declare  that  the  claims 
of  the  parties  are  thereby  referred  to  the  court 
of  claims  **for  adjudication  according  to  law." 
The  force  of  this  phrase  cannot  be  satisfied  by 
anything  less  than  a  formal,  regular,  and  final 
judgment  of  the  judicial  tribunal  to  which  the 
matter  is  submitted,  acting  upon  the  acfaaowl- 
edged  x>rinciples  of  law  applicable  to  the  cir- 
cumstances of  the  case.  All  such  judgments 
were  required  bv  existing  law  to  be  reported 
to  Congress;  and  the  addition  of  words  to  the 
same  eftect  in  this  statute,  while  being  perhaps 
onnecessary,  does  not  change  the  character  of 
tiie  Judgments  to  be  reportea. 

On  the  second  question,  however,  we  are  of 
the  opinion  that  the  court  of  claims  has  erred. 
The  reference  made  by  the  statute  is  limited  by 
its  express  language  to  a  judgment  "for  prop- 
erty claimed  to  have  been  taken  and  impressed 
into  the  service  of  the  United  States  in  the  year 
1857  by  orders  of  Colonel  Albert  Sidney  John- 
ston, in  conimand  of  the  Utah  expedition,  as 
well  as  for  property  allej^  to  have  been  sold 
to  the  Government."  Of  course,  there  would 
be  no  doubt  as  to  the  legality  of  so  much  of 
the  claims  as  arise  ui>on  sales,  proven  to  have 
been  made  by  the  plaintiffs  to  the  Government, 
of  their  property  for  its  use;  but  in  point  of  fact 
no  such  sales  are  found  to  have  been  made.  So 
far  as  the  judgments  embrace  allowances  for 
losses  consequent  upon  the  refusal  of  Colonel 
Johnston  to  permit  the  plaintiffs'  trains  to  pro- 
ceed upon  their  journey,  arising  from  the  mere 
[180]  detention  and  delay  occasioned  thereby,  they 
go  beyond  the  intention  of  the  Act  of  Congress. 
It  was  the  clear  dictate  of  military  duty  on  the 
part  of  Colonel  Johnston  to  prevent  informa- 
tion and  supplies  from  goin^  forward  to  the 
public  enemy.  To  effect  ibis,  he  issued  his 
order  "that  no  goods  or  supplies  of  any  kind 
will  be  permittee!  to  pass  this  army  for  Salt 
Lake  City,  or  other  points  occupied  by  the 
Mormons,  so  long  as  they  maintain  a  hostile 
attitude  to  the  Government  of  the  United 
States."  There  is  nothing  in  the  terms  of  this 
order  to  require  the  plaintiffs  to  keep  with  the 
troops;  they  were  only  forbidden  to  pass  them 
in  advance.  They  might  have  remained  at 
Rocky  Ridge,  or  they  might  have  retraced  their 
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steps  and  returned.  This  perhaps  would  also 
have  involved  loss  in  breaking  up  their  venture, 
and  perhai)8  damage  to  the  property  constitut- 
ing the  trains;  butlt  would  not  have  been  tak- 
ing and  impressing  the  property  into  the  service 
of  the  United  States.  Bo  far  as  appears  from 
the  finding  of  facts,  it  was  the  choice  of  the 
plaintiffs  to  remain  with  Colonel  Johnston's 
column  and  proceed  with  it,  In  making  this- 
choice  they  elected  to  submit  to  the  necessary 
military  orders  i^overnine  the  march  and  the 
camp,  and  to  any  inconveniences  and  losses  ne- 
cessarily resulting  therefrom.  The  case  in  that 
respect  does  not  differ  from  what  it  would  be 
on  the  supposition  of  their  having  been  ordered 
and  compelled  to  remain  at  Rocky  Ridge  or  to 
return.  jSven  if  it  be  a  just  inference  of  fact 
that  the  plaintiffs  were  under  compulsion  in 
keeping  with  the  column  of  Colonel  Johnston, 
it  by  no  means  follows  from  that  alone  that  their 
property  was  taken  and  impressed  into  the  ser- 
vice  of  the  United  States  in  the  sense  of  die 
Act  of  Congress  of  July  8,  1886.  However 
proper  it  might  have  been  for  the  Legislature  to 
have  provided  indemnity  for  the  losses  occur- 
ring by  reason  simply  of  the  detention  thus  oc- 
casioned, we  cannot  think  it  was  the  intention 
of  the  Act  to  go  beyond  payment  for  property 
actually  used  and  employedby  the  Government 
in  its  service.  To  require  the  plaintiffs'  trains 
to  remain  with  the  military  force,  in  order  to  en- 
sure the  success  of  the  expedition  \)j  preventing 
the  enemy  from  obtaining  information  and  sup- 
plies, cannot  be  constru^  as  a  seizure  and  im- 
pressment of  their  property  into  the  public 
service. 

In  opposition  to  this  conclusion  we  are  refer-  {131] 
red  to  the  opinion  of  Mr.  Bates  while  attorney 
general  (10  Ops.  Atty-Gen.  21),  upon  the  case 
of  the  Porters,  mentioned  in  &e  statement  of 
facts  found  by  the  court  of  claims.  It  seems 
their  claim  was  embraced,  with  those  of  the 
plaintiffs  in  these  cases,  in  the  original  draft  of 
the  Act  of  July  8, 1886,  as  it  pass^  the  Senate, 
but,  before  final  passage, was  struck  out  because 
their  claim  was  pending  before  the  Treasury 
Department.  The  accounting  officers  of  the 
treasury  allowed  their  claim,  presumably  upon 
the  strength  of  the  opinion  of  the  attorney- 
general,  who  held  that  they  were  entitled  to  an 
aUowance  and  payment  under  the  provisions 
of  the  Act  of  March  8, 1849,  providing  for  the 
payment  for  horses  and  other  property  lost  or 
destroyed  in  the  military  service  m  the  United 
States.  The  attorney-general,  it  ia  true,  ex- 
pressed the  opinion  that  the  order  of  Colonel 
Johnston  reduced  the  train  of  the  claimants  to 
military  control,  and  thereby  subiected  it  to  the 
losses  proved,  for  the  purpose  of  depriving  the 
Mormons  of  any  benefit  from  it,  and  was  there- 
fore an  impressment  into  the  military  service 
within  the  meaning  of  the  Act  of  March  8, 1849. 
But  it  is  evident  that  he  did  not  rest  his  recom- 
mendation for  the  i)ayment  of  the  claimants  on 
that  consideration,  for  the  opinion  proceeds  as 
follows:  "But  whatever  may  have  been  the  legal 
result  of  the  order  of  General  Johnston,  the  fact 
is  well  proved  that  the  property  of  the  claim 
ants  was  afterwards  actually  reduced  to  mili- 
tary service.  The  loss  of  the  army  cattle  com* 
pelled  a  resort  to  those  of  the  trains,  and  several 
witnesses,  servants  of  the  Government  and  of 
the  claimants,  state  that  the  cattle  of  Messra. 
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Porter  were  used  indiscriminately  with  the 
army  cattle  to  haul  the  army  waffons.  In  this 
Bervice  many  of  them  died  ana  many  were 
abandoned,  exhausted  from  overwork  and  want 
of  forage:  many  were  killed  and  eaten  by  the 
army,  and  for  these  I  understand  the  claimants 
have  been  already  paid  under  this  law.  I  am 
unable  to  see  any  distinction  between  the  cattle 
that  were  eaten  and  those  that  were  worked  in 
the  army  trains  and  lost,  for  both  were  cer- 
tainly impressed  within  the  meaning  of  the 
statute.  Kor  do  I*  see  how  any  distinction  can 
be  made  between  the  cattle  tmit  actually  died 
when  in  the  army  trains  and  those  that  may 
have  been  lost  between  South  Pass  and  Fort 
Scott;  for,  when  they  had  been  once  used  with 
the  army  cattle  to  haul  the  trains,  they  were 
actually  employed  in  the  service  of  the  United 
States,  bein^  under  military  control  and  liable 
to  be  applied  to  that  work  when  needed.  It  is 
too  rigid  a  construction  to  say  that  'actual  ser- 
vice* means  only  the  time  employed  in  labor. 
Possession  and  the  power  to  use  the  animal. 
Judge  Black  says  in  Oldham's  Gaffe  (Man's  Op. 
No.  59),  is  the  test  of  employment  within  the 
meaning  of  the  statute,  and  these  Qeneral 
Johnston  undoubtedly  had." 

The  amount  found  due  to  the  Porters  by  the 
accounting  officers  of  the  treasury  was  appro- 
priated by  Congress  by  the  Act  of  February  7, 
1B87,  heretofore  referred  to.  The  facte  relied 
upon  by  the  attorney-general,  as  justifying  the 
payment  in  their  case,  of  actual  service  in  the 
employment  of  the  United  States,  do  not  ap- 
pear in  the  present  cases. 

Neither  does  the  conclusion  of  the  court  of 
claims  derive  support  from  anything  said  or 
decided  by  this  court  in  the  case  of  MitcMl 
V.  Harmony,  64  U.  S.  18  How.  115  [14:  75]. 
There  the  plaintiff  was  forced,  against  his  will, 
to  accompany  the  American  troops  with  his 
wagons,  ovules,  and  goods  in  a  hazardous  ex- 
pedition, and  for  the  purpose  of  strengthening 
their  military  force.  His  wagons  and  mules 
were  used  in  the  public  service  in  the  battle  of 
Sacramento,  ana  on  the  march  afterwards; 
when  the  place  was  evacuated  they  were  left 
behind  unavoidably,  as  nearly  all  of  his  mules 
had  been  lost  in  the  march  and  batUe;  and 
when  the  Mexican  authorities  regained  posses- 
sion of  the  place,  his  goods  were  seized  and  con- 
fiscated and  totally  lost  to  him.  The  jury 
found,  from  the  evidence,  that  there  was  an 
actual  seizure  of  the  plaintiff's  property  by  the 
officer;  and.  in  speaking  to  that  point,  the  court 
Bays,  p.  186  [84] :  "We  do  not  see  any  evi- 
dence in  the  record  from  which  the  jury  could 
have  found  otherwise.  From  the  moment  they 
were  taken  possession  of  at  San  Elisario.  they 
were  under  the  control  of  Colonel  Doniphan, 
and  held  subject  to  his  order.  They  were  no 
longer  in  the  possession  or  control  of  the  plain- 
tiff, and  the  loss  which  happened  was  the  im- 
mediate and  necessary  consequence  of  the 
coereion  which  compelled  him  to  accompany 
the  troops.  It  is  true  tiie  plaintiff  remained 
with  his  goods,  and  took  care  of  them  so  far 
as  he  could  during  the  march,  but  whatever 
he  did  in  that  respect  was  by  the  orders  or  per- 
mission of  the  military  authorities.  He  had  no 
independent  control  over  them." 

As  it  appears  from  the  findings  of  the  court 
of  claims  that  "plaintiffs'  animals  were  often 
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used  to  aid  in  hauling  ^oyemment  trains,  and 
thus  did  extra  work  on  Insufficient  food,"  there 
is  perhaps  ground  for  a  recovery  to  some 
extent,  under  the  terms  of  the  Act,  for  property 
taken  and  impressed  into  the  service  of  the 
United  States;  but  we  are  unable,  from  the 
findings,  to  determine  the  amount  properly  al- 
lowable on  that  account  It  becomes  neces- 
sary, therefore,  to  reverse  the  judgments  in 
both  cases,  and  remand  them  to  the  court  of 
claims  for  more  definite  and  specific  findings; 
and  inasmuch  as  we  have  determined  that  Sie 
facte  as  found  by  the  court  of  clidms  in  the 
present  record  do  not  enable  us  to  detennine 
what  property  of  the  plaintiffs  was  taken  and 
impressed  into  the  service  of  the  United  States 
by  Colonel  Johnston,  the  cases  may  be  opened 
for  further  proofs  on  that  point. 

TItejudgmenU  are  therefore  reversed,  and  ih$ 
causes  remanded  to  tike  Court  of  Claims  forfur^ 
ther  jnvceedings  in  accordance  with  this  opinion; 
and  it  is  so  ordered. 


ATTERSON  W.  RUCKER,  Plff,  in  Err.. 

JEROME  B.  WHEELER. 

(See  8.  C.  Beporter^s  od.  86-06). 
Charge  to  jurysxpression  of  opinion, 

1.  A  Judffe  of  a  court  of  the  United  States,  in  sub* 
mlttinflr  a  case  to  the  jury,  may,  in  his  dificretion, 
express  his  opinion  upon  the  facto ;  and  when  no 
rule  of  law  is  incorrectly  stated,  and  all  matters  of 
fact  are  ultimately  submitted  to  the  determination 
of  the  jury,  such  expression  of  opinion  is  not  re- 
viewable on  writ  of  error. 

2.  Heldy  also,  in  this  case,  that  the  Judge^s  charge 
to  the  jury  fairly  submitted  to  the  jury  the  queetion 
as  to  the  existence  of  the  agreement  upon  which 
the  plaintiff  relied;  and  that  there  was  no  error  in 
the  charge. 

[No.  1306.1 
Bubmitt^Jan,  9, 1888.  Decided  April  16,1888. 

rr  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Colorado,  to  re- 
view a  judgment  in  favor  of  defendant  in  a 
suit  to  recover  for  the  servicer  of  plaintiff. 
Affirmed, 

Statement  by  Mr,  Justice  Harlan: 
The  cause  of  action  set  out  in  the  first  count 
of  the  complaint  is  that  the  defendant  in  er- 
ror, who  was  the  defendant  below,  agreed  witJi 
the  plaintiff  in  error  that  if  the  latter  assisted 
the  former  and  his  agents  in  purchasing  the  in- 
terest of  Julia  Webber  in  the  Emma  l^e  min- 
ing claim  at  a  price  not  exceeding  $40,000,  he 
should  receive  for  his  services  the  sum  of 
(10,000,  but  only  $6,000  if  the  defendant  was 
compelled  to  pay  more  than  $40,000  for  said 
interest  The  complaint  alleges  that,  in  conse- 
quence of  services  rendered  by  the  plaintiff  un- 
der that  agreement,  the  defendant  was,  on  the 
22d  of  November,  1884,  enabled  to  buy  said  in- 
terest at  a  sum  exceeding  $40,000,  whereby  the 
latter  became  indebted  to  plaintiff  in  the  sum 
of  $5,000. 

The  defendant  in  his  answer  denies  that  he 
made  any  such  agreement  as  that  alleged,  or 
that  he  was  enabled  to  purchase  the  interest  of 
Julia  Webber  by  reason  of  any  services  ren- 
dered by  tiie  plaintiff. 
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The  second  count  of  the  complaint  sets  forth 
the  following  cause  of  action: 
186]  On  the  29tn  of  November,  1882.  one  Henry 

Webber  was  the  owner  of  an  undivided  {}  of 
ttie  Emma  lode  mining  claim  in  Colorado;  one 
Archie, C.  Fisk  being  the  owner  of  {{.  and 
Charles  F.  Abbev  the  owner  of  the  remaining 
1%.  In  1888  FlsK  commenced  proceedings  un- 
der the  statutes  of  the  United  States  in  adver- 
tising the  interest  of  Webber '  'out  of  said  claim" 
en  account  of  alleged  nonpatent  of  assess- 
ment work  done  by  Fisk  on  said  claim  in  1882. 
After  the  period  of  the  publication  of  said  ad- 
vertisement, Fisk  asserted  ownership  of  ^  of 
«aid  mining  claim. 

On  the  20th  of  November,  1883^  Fisk  leased 
to  Abbey  said  1*.  Webber,  desirmg  to  seciire 
possession  of  said  claim,  procured  from  Abbey, 
r^ovember  26,  1888,  a  lease  in  the  name  of  Ne- 
vitt,  his  brother-in-law,  of  aa  undivid«i  W, 
the  latter  being  the  nominal  and  Webber  tne 
real  owner  of  Vae  lease.  On  the  18th  of  April, 
1884,  the  defendant,  Wheeler,  by  conveyances. 
had  become  the  owner  of  all  the  mterest  claimed 
by  Fisk.  During  the  same  mouth  Webber 
commenced  suit  a^inst  the  grantor  of  Wheel- 
er, and  the  administrator  and  heirs  at  law  of 
Abbev,  to  recover  his  interest  of  fit  in  said 
premises. 

On  the  28th  of  April,  1884,  Webber  gave 
to  the  plaintilT.  Rucker,  a  quitclaim  deed  in 
and  to  an  undivided  onetweuth  interest  Cf^)  in 
said  mining  claim,  as  his  compensation  for  le- 
gal services  rendered  and  to  be  rendered  in  the 
prosecution  of  said  action.  In  the  same  year 
Vheeler  and  the  administrator  and  heirs  at  law 
of  Abbey  commenced  an  action  against  Nevitt 
for  the  possession  of  said  premises,  and  to  re- 
strain him  and  his  agents  from  working  and 
mining  the  same. 

At  the  time  the  quitclaim  deed  was  made  to 
Rucker  it  wasagre^  between  him  and  Webber 
that  Backer's  interest  would  not  bo  subject  to 
the  burden  of  the  lease  made  by  Abbey  to  Ne- 
Titt  In  consideration  of  that  deed  and  agree- 
ment the  plaintiff  entered  upon  the  perform- 
ance of  the  legal  services  necessary  to  establish 
Webber's  title  to  said  interest  of  fg. 

On  the  26th  of  September,  1884— the  defend- 
ant being  then  the  owner  of  both  the  Abbey 
and  Fisk  interests  in  said  claim — the  plaintiff, 

for  and  on  behalf  of  Webber,  and  actmg  nom- 

[ST]  Inally  for  Webber,  together  with  the  defend- 
ant's attorney,  prepared  a  written  agreement, 
which  was  signed  and  executed  by  Webber. 
Nevitt,  and  the  defendant.  It  had  for  its  ob- 
lect  the  compromise  of  the  pending  litigation 
between  the  parties.  That  agreement  was  as 
foDows: 

'*Thi8  agreement,  made  and  entered  into  on 
fhis  26th  day  of  September,  a.  d.  1884.  by  and 
between  J.  B.  Wheeler  of  the  first  part,  and 
C.  E.  Nevitt  of  the  second  part,  and  Henry 
Webber: 

'*Witne89eth^  That  whereas  the  said  party 
4>f  the  first  part  is  the  owner  of  certain  inter- 
«st8  in  the  Emma  mine,  situate  in  Pitkin 
County,  State  of  Colorado,  and  a  suit  Is  now 
pending  in  the  district  court  of  said  county  on 
oehalf  of  said  Webber  against  saia  barty  of  the 
llrat  part  and  others  for  a  one-third  (i)  interest 
in  said  mine;  and  whereas  another  suit  is 
pending  in  said  court  in  behalf  of  the  said  J.  B. 
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Wheeler  and  others,  against  the  said  second 
party,  to  recover  possession  of  said  mine,  and 
the  said  second  party  hi  his  defense  thereto 
claims  to  hold  a  lease  of  said  mine  expiring 
on  the  20th  day  of  November,  1884,  in  which 
said  suit  the  aistrict  judge  of  said  court  has 
made  an  order  allowing  the  passession  of  said 
property  to  remain  in  the  hands  of  said  second 
party  during  the  period  of  said  lease;  two 
thii-ds  (J)  of  the  proceeds  thereof  to  be  paid  to 
John  Hulbert,  receiver,  to  be  held  by  him  to 
await  the  determination  of  said  suit  or  the  fur- 
ther order  of  the  court,  less  a  royalty  of  fifteen 
(15)  per  cent;  and  whereas  said  party  of  the 
second  p&Tt  has  been  for  some  time  in  the  pos- 
session of  said  mine,  and  has  extracted  a  large 
quantity  of  ore,  a  greater  portion  of  which  is 
now  on  hand  undisposed  of;  and  whereas,  said 
second  party  being  desirous  of  compromising 
and  settling  said  actions, — it  is  agreed,  in  con- 
sideration of  the  premises,  the  said  first  party 
will,  upon  the  ensealing  of  these  presents, 
make,  execute,  and  deliver  a  sufficient  deed  of 
quitclaim  to  said  Webber,  his  grantees  or  as- 
signs, for  an  undivided  one-fourth  (^)  interest 
in  said  mine;  and  said  Webber,  on  receipt  of 
said  deed,  agrees  to  release,  waive,  and  does 
hereby  release  and  waive,  unto  said  party  of 
the  first  part,  all  claims  which  he  may  have  to 
any  further  or  other  interest  in  said  property, 

"And  the  suit  aforesaid  between  the  said 
parties  to  be  dismissed  upon  each  party  paving 
their  own  costs  therein.  That  the  suit  afore- 
said between  said  first  party  and  said  second 
party  shall  likewise  be  dismissed  upon  the  same 
terms,  and  the  said  second  party  hereby  re- 
leases and  waives  to  said  first  piuty  all  right 
and  title  as  to  said  lease,  save  and  except  a  one- 
Uiird  (i)  interest  therein,  and  at  the  end  of  said 
term  to  release  and  surrender  the  whole  there- 
of, and  possession  thereunder,peaceab^  to  said 
owners,  their  grantees  or  assigns. 

"It  is  further  agreed  that  the  proceeds  of  the 
ore  now  on  hand,  after  payment  of  the  cost  of 
production  and  after  the  payment  of  the  costs 
of  haulingand  treatment,  shall  be  divided  as 
follows:  The  said  party  of  the  second  part  to 
receive  one  third  (i)  thereof,  less  a  royalty  of 
fifteen  per  cent  on  said  one-third  interest,  ac- 
cording to  the  terms  set  forth  in  his  said  lease; 
and  the  said  party  of  the  first  part  to  receive 
three  fourths  (f )  of  the  remaining  two  thirds  (f  ); 
and  the  said  Webber,  his  grantees  or  assies, 
one  fourth  (i)  of  the  said  remaining  two  thirds 
(f );  and  during  the  remainder  of  the  term  of  said 
lease,  namely,  up  to  and  inclusive  of  the  20th 
day  of  November,  a.  d.  1884,  the  proceeds  of 
the  mine  to  be  divided  in  the  same  manner 
and  in  the  same  proportions  aforesaid;  such  di- 
vision also  to  apply  to  and  include  the  said  roy- 
alty to  be  paid  oy  the  second  party  as  aforesaid. 

"And  it  is  mutually  agreed  by  and  between 
the  parties  hereto  that  during  the  remainder  of 
the  term  of  said  lease  the  said  mine  shall  be 
under  the  superintendence  of  Joseph  Ruse, 
who  shall  operate,  work,  and  develop  the  said 
property  for  the  mutual  interest  of  all  the  par- 
ues  hereto,  and  with  a  view  to  developing  and 
preserving  the  said  property  as  a  worsable 
mine,  as  well  as  the  production  of  ore  there- 
from; said  work  to  oe  done  by  said  Joseph 
Ruse  in  as  economical  a  manner  as  possible, 
and  to  limit  the  production  therefrom  so  as  to 
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oorrespond  to  the  expense  incident  to  minine, 
and  Uie  price  for  wbicb  said  ore  can  be  sold, 
and  any  failure  upon  tbe  part  of  said  Jo8ei>b 
Buse  to  comply  witb  Uie  conditions  berein 
mentioned  shall  be  tbe  cause  for  tbe  removal 
from  sudi  position  of  superintendent. 

'*Tbe  said  Josepb  Ruse,  during  bis  continu- 
r891  ^^^  ^  superintendent,  shall  be  under  tbe  ad- 
''  Tisory  control  of  said  first  party.    And  the  said 

second  party  and  the  said  Webber  shall  have 
the  right  at  all  times  to  make  suggestions  in 
the  matter  of  the  authority  of  tbe  ssdd  par^^  of 
tbe  first  part  respecting  the  management  of  the 
said  mine. 

"In  witness  whereof  we  hereto  set  our  hands 
and  seals  on  the  day  and  year  first  herein  above 
written. 

"J.  B.  Wheeler,  [seal 
"C.  B.  Nevitt  seal. 
••Henry  Webber,  [seal. 

At  the  time  this  agreement  was  executed,  the 
defendant,  the  complaint  alleges,  "knew  that 
said  Nevitt  was  representing  the  said  Webber, 
and  that  said  lease  was  in  fact  owned  by  the 
said  Webber,  and  that  plaintiff  was  entitled  to 
•Af  of  tbe  proceeds  of  said  mine  out  of  the  ^ 
thereof  awarded  to  said  Webber  under  and  m 
virtue  of  said  agreement;  that  in  pursuance  of 
said  agreement  the  management  and  control  of 
tbe  working  of  said  mine  was  given  over  to 
the  said  defendant,  who  recovered  the  proceeds 
thereof,  and  placed  tbe  same  in  his  banking 
house  to  tbe  coredit  of  tbe  mine." 

On  the  21st  of  October,  1884,  tbe  defendant 
purchased  said  leasehold  interest  from  Nevitt, 
who  was  acting  for  Webber  as  aforesaid,  and 
took  an  assi^ment  thereof  to  himself;  that  by 
virtue  of  said  purchase  be  became  entitled  to 
{{  more  of  the  ore  then  on  hand,  and  f}  of 
that  produced  thereafter  and  until  November 
21,1884. 

On  the  17th  of  November,  1884,  Henry  Web- 
ber sold  his  interest  ){,  to  his  wife,  who.  No- 
vember 22, 1884,  sold  and  conveyed  to  the  de- 
fendant. Up  to  tbe  time  of  Mrs.  Webber's 
sale  to  the  defendant  a  large  sum  of  money 
was  realized  from  tbe  sale  of  tbe  ore,  and 
there  was  on  hand,  imsold,  a  large  quantity 
taken  from  the  mine  subsequent  to  September 
26, 1884,  the  monev  thus  realized  being  in  de- 
fendant's bank  to  tne  credit  of  tbe  mine.  The 
plaintiff  claims  that  at  the  time  tbe  defendant 
purchased  said  leasehold  interest  there  was  due 
to  him,  on  account  of  bis  ^  out  of  the  ^  of 
the  proceeds  of  the  mine  accorded  to  Webber 
f901  and  bis  grantees  and  assigns  by  the  agreement 
*"  of  September  26,  a  balance  of  (2,262.80;  that 
on  tbe  same  basis  there  was  due  him  $2,630.66 
at  the  time  of  defendant's  purchase  of  Tdn, 
Webber's  interest;  which  simis  the  defendant 
placed  to  his  own  account  and  converted  to 
his  own  use. 

The  complaint  further  alleges: 

"That,  at  the  time  of  the  purchase  of  said 
leasehold  interest,  and  at  the  time  of  the  pur- 
chase of  said  Julia  Webber's  title  by  the  de- 
fendant, the  said  defendant  well  knew  that  the 
plaintiff  and  the  said  Henry  Webber  had 
agreed,  at  tbe  time  of  the  plaintiff  obtaining  his 
title  aforesaid,  that  plaintiff's  interest  was  not 
subject  to  the  burden  of  said  lease,  and  that  he 
the  said  plaintiff  was  to  receive  out  of  tbe  in- 
terest of  tbe  said  Webber,  as  the  grantee  of 
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said  Webber,  his  full  one-twelfth  share  and 
interest  in  the  ore  produced  and  to  be  produced 
from  said  mine,  and  be  well  knew  that  by  vir> 
tue  of  the  terms  of  said  agreement  of  the  26th 
day  of  September,  1884,  plaintiff  was  entitled 
to  his  five  sixtieths  of  tbe  proceeds  of  all  ores 
extracted  from  said  mine  out  of  tbe  ten  six- 
tieths aforesaid  accorded  to  the  said  Webbei 
by  virtue  of  said  agreement. 

"That  by  virtue  of  the  sale  made  by  said 
Henry  Webber  to  tbe  said  Julia  Webber  no 
part  of  tbe  proceeds  of  said  mine  theretofore 
produced  were  sold  to  said  Julia  Webber;  and 
that  when  said  Julia  Webber  received  said 
conveyance  she  also  knew  that  plaintiff's  five 
sixtieths  interest  in  the  proceeds  of  the  ore 
theretofore  extracted  from  said  mine  was  to 
come  out  of  tbe  ten  sixtieths  thereof  accorded 
to  said  Henry  Webber  under  and  by  virtue  of 
said  agreement  on  the  26th  of  September,  1884; 
and  that  she  also  knew  and  understood  that, 
by  virtue  of  said  ^neement  made  between  the 
plaintiff  and  said  Heniy  Webber  at  the  time  of 
his  conveyance  to  said  plaintiff,  that  his,  said 

Slaintiff's,  interest  was  not  subject  to  the  bur- 
en  of  said  leasehold  interest,  and  that  said 
leasehold  interest  was  owned  and  controlled  by 
said  Henry  Webber." 

Such  is  tbe  case  made  by  tbe  complaint. 

The  defendant  in  his  answer  admits  many  of 
the  allegations  of  the  complaint,  but  denies 
that  at  me  time  of  the  making  of  tbe  deed  to 
him  by  Webber,  or  at  any  other  time,  it  was 
agreed  between  them  that  the  plaintiff's  interest 
would  not  be  subject  to  tbe  burden  of  tbe  lease 
made  by  Abbey  to  Nevitt,  or  that  he,  defend- 
ant, knew,  either  at  tbe  time  of  tbe  signing 
ana  execution  of  the  agreement  of  September, 
26,  1884,  or  at  any  other  time,  that  Nevitt  was 
representingWebber,  or  that  said  lease  was 
owned  by  Webber,  or  that  tbe  plaintiff  was 
entitled  to  ^  of  the  proceeds  of  the  mine  out 
of  the  ^}  awarded  to  Webber  under  said  agree- 
ment. 

He  admits  that,  up  to  tbe  time  of  the  sale  to 
him  by  Julia  Webber  of  the  interest  previous- 
ly held  by  her  husband,  "there  had  been  a 
large  sum  of  money  realized  from  the  sale  of 
ore  taken  from  the  said  mine,  together  with  a 
large  amount  unsold,"  and  that  "the  moneys 
belonging  to  said  interests  were  by  him  pur« 
chased  with  the  said  interests,  and  that  he  con- 
sequently realized  the  amount  thereof."  But 
be  denies  that  any  part  or  portion  of  tbe  said 
proceeds  of  ores  belonging  to  plaintiff  wero 
ever  withheld  from  him.  He  denies  that  at 
the  time  of  his  purchase  from  Julia  Webber 
that  he  ever  knew,  or  that  Henry  Webber  and 
plaintiff  ever  agreed,  at  the  time  the  latter  got 
his  title,  "that  plaintiff's  interest  was  not  sub- 
ject to  the  burcfen  of  said  lease,  or  that  plaint- 
iff was  to  receive  out  of  the  hiterest  of  said 
Webber,  as  the  grantee  of  said  Webber,  his 
full  ^  ahsixe  or  interest  of  the  ore  produced  or 
to  be  produced  from  said  mine.  He  denies 
that  "he  well  knew,  or  knew  at  all,  either  by 
virtue  of  tbe  terms  of  said  agreement  of  the 
26tb  of  September,  18B4,  or  at  any  other  time, 
that  the  plaintiff  was  entitled  to  ^  or  any  other 
amount  of  the  proceeds  of  ores  extracted  from 
said  mine,  out  of  the  JJ  accorded  to  said  Web- 
ber by  virtue  of  said  agreement,  or  any  other 
sum;  but,  on  the  contrary,  alleges  that  tne  said 

127  U.  S» 


[911 


1887 


RnoKBR  T.  Whxbudu 


85-Oe 


pUintlif  was  to  recefye  bis  proportion,  to  wit, 
/^.  of  the  proceeds  of  «U  of  said  ores,  less  the 
proportioD  which  the  A  interest  should  bear 
of  tne  burden  of  the  said  lease  upon  the  said  i 
interest  in  said  mine."  He  denies  that  Julia 
Webbor  knew  or  understood  that  by  virtue  of 
the  agreement  of  September  36, 1884,  or  of  any 
agreement,  the  plaintiff's  interest  was  not  sub- 
Jo:^  to  Uie  burden  of  the  said  leasehold  interest, 
or  that  said  interest  was  owned  or  controlled 
by  said  Henry  Webber. 

Mr.  Attersoa  W.  Rneker  in  pro,  per., 
forplaintiff  in  error: 

Tne  deed  under  which  plaintiff  claims  is 
much  more  than  a  mere  quitclaim  deed. 

Sibley  v.  BuUU.iO  Iowa,  429:  Wilson  ▼.  Iriih, 
88  Iowa,  260;  Cutler  v.  Jam«ff,64  Wis.  178;  S.  0. 
64  Am.  Rep.  608;  Toudiaird  v.  Orou>,20  Cal  160. 

It  contains  words  of  present  grant. 

Ghavman  y.  OUmeU,  18  Ala.  60;  &  C.  48 
Am.  Dec  41  and  note. 

Such  a  deed  passes  the  fee. 

Brown  v.  Banner  Coal  dk  OilOo.Vt  HI.  214; 
8,  C.Vt  Am.  Kep.  105;  Oreen  Bay  A  M.  Canal 
Co.  T.  Heioett,  66  Wis.  96;  8.  C.  42  Am.  Rep. 
701;  Fbz  ▼.  HaU,  74  Mo.  816;  .a  C,  41  Am.  Rep. 
ti6;  BoOand Y.  Roger$,9S  Aik.  261;  Hanks  y. 
tbUom^n  Lea,  666;  Tremmeir.  KleibdtU,  6  Mo. 
App.  549;  PlaU  y.  Brown,  80  Ck>nn.  880;  Kerr 
y.  Freeman,  88  Miss.  292. 

Under  our  legislation  a  mere  quitclaim  deed 
conveys  aQ  the  Interest,  legal  or  equitable,  held 
by  the  grantor. 

BraSury  v.  Davie,  6  Col.  266. 

At  tbe  time  of  executing  the  deed,  the  gran- 
tor had  an  equitable  title,  which  was  confirmed 
by  the  subsequent  deed  of  defendant. 

Irvine  y.  Irvine,  76  U.  8.  9  Wall.  617  (19: 
800);  Froet  v.  JT  E.  Mieeionary  Society,  66 
Hich.  62;  Welch  v.  Duttan,!^  HL  466;  Touehard 
T.  Crow,  20  OaL  160;  Farmere  Loan  A  TrruA 
Oo,  y.  MeKinney,  6  McLean,  1. 

TiUe  derived  from  such  subsequent  deed 
would  pass,  by  relation,  as  of  tbe  date  of  the 
deed  to  plaintiff. 

Landee  v.  Brant,  61  TJ.  8. 10  How.  870  (18: 
469);  Welch^Y,  Button,  79  111.  466;  Fiwieh  v. 
£!peneer,  62  U.  8.  21  How.  228  (16: 97). 

A  deed  is  to  be  construed  most  strongly 
■gainst  tbe  grantor. 

Grtibb  v.  Orubb,  101  Pa.  11;  Monmouth  v. 
PUmpton,n  Me.666;  Zittle  y.  Tre;^,68  Md.190. 

If  two  causes  of  action  are  improperly  blend- 
ed in  one  count,  the  objection,  not  having  been 
taken  by  a  motion  to  require  the  plaintiff  to 
elect  upon  which  he  would  proceed,  is  waived. 

Otie  y.  Mechanice  Bank,  86  Mo.  128;  Base  v. 
Qmetoek,  86  How.  Pr.  882;  8.  C,  88  N.  Y.  21. 

Meeere.  T«  K.  Pattereon  and  C.  S« 
Thowt  for  defendant  in  error: 

One  who  takes  simply  by  a  quitclaim  deed 
k  not  a  bona  fide  purchaser  without  notice. 

HaeUnge  v.  Nieeen,  81  FM.  Rep.  600;  Oliver 
y.  PiaU,  44  U.  8. 8  How.  410  (11:657);  May  v. 
U  Claire,  78  U.  8. 11  Wall.  282  (20: 68);  Villa 
Y.  Rodriguez,  79  U.  8.  12  Wall.  338  (20:410); 
Dickereon  v.  Colgroee,  100  U.  8.  678  (85: 618). 

We  concede  that  a  quitclaim  deed  is  as  effec- 
tual to  pass  tiie  title  to  real  estate  as  any  other, 
if  accepted  without  notice  of  prior  rights. 

Bradbury  v.  Davie,  5  CoL  269;  MeConnel  v. 
Seed,  6  DL  117;  Morgan  y.  Clayton,  61  HI.  86. 
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Plaintiff  should  obtain  no  advantage  which 
his  dient  could  not  share. 

Heffren  v.  Jayne,  88  Ind.  468;  MeCormiek  v. 
Malin,  6  Blackf.  609;  Kieling  v.  8haw,  88  (DaL 
425;  Ford  v.  Harrington,  16  N.  Y.  288. 

The  grantee  of  real  estate  takes  title,  subject 
only  to  such  incumbrances  or  equities  as  appear 
of  record,  to  claims  of  persons  in  possession, 
and  to  such  equities  of  which  he,  at  or  before 
his  purchase,  had  actual  notice. 

Ridgeway  Stove  Co.  v.  Way,  2  New  Eng.  Rep. 
868, 141  Mass.  567;  Whitneld  v.  Riddle,  78  Ala. 
99;  Jonee  v.  Hudson,  28  8.  C.  494;  Edgell  v.  Ha^ 
gens,  68  Iowa,  228;  Word  v.  Bae,  66  Tex.  696; 
Rubelman  y.  Rummel,  72  Iowa,  40;  Fargason 
v.  Bdrington,  4  a  W.  Rep.  768. 

Mr.  Justice  HarlaA  delivered  the  opinion     [^^1 
of  the  court: 

1.  We  perceive  no  error  in  the  court's  charge 
to  the  Juiy  upon  the  cause  of  action  set  out  In 
the  first  count  of  the  complaint,  namely,  as  to 
whether  any  such  agreement  as  that  alleged 
was  ever  made  between  the  plaintiff  and  the 
defendant 

The  court  properly  said: 

"On  the  cause  of  action  as  stated  here,  in 
order  to  show  anj  right  upon  the  part  of  the 
plaintiff  to  commission,  for  which  he  sues,  io^ 
making  the  sale,  the  proof  must  be  of  a  sale 
made  to  the  defendant,  or  an  agreement  for  a 
sale  to  be  made  to  the  defendant, —not  a  sale  to 
Judkins  and  Devereux,  not  a  sale  to  Judkins 
and  the  defendant,  because  that  is  a  very  dif- 
ferent matter  from  a  sale  to  the  defendant 
alone.  If  Judkins  was  to  be  interested  in  the 
purchase,  he  would  also  Join  in  the  payment  of 
the  commission;  that  ia  to  say,  Judkins  and 
Devereux,  if  they  purchased, — ^Devereux  acting 
on  his  own  behalf, — Judkins  and  the  defendant, 
if  they  purchased  Jointly,  would  pay  it  If 
some  other  man  was  brought  into  the  purchase, 
— some  one  not  named  at  that  time  or  referred 
to  in  any  way, — ^then  it  would  be  that  other 
man  and  Judkins  who  would  pay  the  plaintiff 
the  commission;  furthermore,  it  does  not  ap- 
pear—in fact  the  evidence  tends  toprove  that 
Devereux  had  no  authority  from  Wheeler  at 
that  time  to  make  any  purchase  of  this  prop- 
erty or  any  other;  and,  of  course,  an  agree- 
ment l^  Devereux  on  behalf  of  the  defendant 
to  purchase  this  property  would  not  be  bind« 
ing  on  the  defendant  unless  afterwards,  with 
fim  knowledge  of  the  situation  and  circum- 
stances, and  (X  what  had  been  done  by  Dever- 
eux in  his  behalf,  he  should  ratify  and  confirm  [93  j 
what  had  been  done  by  Devereux.  I  do  not 
see  that  this  evidence  proves,  taking  all  that  is 
said  about  it  by  these  witnesses,  a  contract  on 
behalf  of  the  defendant  to  purchase  this  proper- 
ty through  the  plaintiff.  I  say  now,  generally, 
upon  thn  brandi  of  the  case  tnat  it  must  appear 
to  you,  from  the  evidence, that  there  is  an  agree- 
ment between  the  plaintiff  and  defendant,  Mr. 
Rucker  and  Mr.  Wheeler,  to  the  effect  that  Bfr. 
Rucker  was  to  secure  this  property  for  him« 
and  that  he  was  to  pay  him  for  that  service. 
The  agreement  which  appears  to  be  stated  by 
Judkins  and  by  Devereux  is  not  of  this  char- 
acter; that  is,  that  was  an  agreement  that  Jud- 
kins would  purchase  with  somebody  else,  and 
of  course  Juokius  would  be  cbargeable  with  the 
commisBion  if  it  was  carried  out" 
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It  is  insisted  by  the  plaiDtifl  that  the  court 
went  too  far  in  its  expressions  of  opinion  upon 
the  evidence  bearing  upon  this  issue,  and  that 
^liat  was  said  had  practically  the  effect  of  tak- 
ing the  case  from  the  jury.  It  is  no  longer  an 
^open  question  that  a  judge  of  a  court  of  the 
United  States,  in  submitting  a  case  to  the  jury, 
may,  in  his  discretion ,  express  his  opinion  upon 
the  facts;  and  that,  "when  no  rule  of  law  is  in- 
correctly stated,  and  all  matters  of  fact  are 
ultimately  submitted  to  the  determination  of 
the  jury/'  such  expression  of  opinion  is  not 
reviewable  on  writ  of  error.  VtekMmrg  dt  M, 
R.  Co.  V.  Putnam,  118  U.  S.  545,  668  [SO:  267, 
2581;  St.  Louis,  I.  M.  dbS.  E.  do.  v.  Vickers,  122 
U.  S.  360  [80:11611;  U.  8.  v.  PhUaddphia  & 
R.  R.  Go.  128  U.  8.  114  [81: 188].  Whether 
the  parties  made  such  an  agreement  for  com- 
pensation to  the  plaintiff  as  that  alleged  was 
the  only  issue  made  by  the  first  count  of  the 
eomplamt;  and  that  was  a  question  of  fact  to 
be  determined  by  the  jury.  Their  right  to  de- 
termine it  was  distinctly  reco^ized  in  that 
part  of  the  charge  which  immediately  followed 
the  court's  expression  of  opinion  as  to  certain 
portions  of  the  evidence,  namely:  "If  you 
can  find  anything  in  the  evidence  to  support 
the  conclusion  that  the  defendant  maae  an 
amement  with  plaintiff  to  pay  this  commis- 
sion, and  that  the  property  was  afterwards 
purchased  by  him  in  pursuance  of  that  agree- 
ment, then  the  plaintiff  is  entitled  to  recover; 
otherwise  he  is  not  entitled  to  recover."  In- 
[04]  deed,  we  are  not  sure  but  that  the  court  might 
properly  have  given  a  peremptory  instruction  in 
favor  of  the  defendant  upon  this  branch  of  the 
case. 

2.  In  reference  to  the  cause  of  action  set  out 
in  the  second  count  of  the  complaint,  it  is 
manifest  that  the  plaintiff  bases  his  right  to  re- 
cover upon  the  agreement  alleged  to  have  b^n 
made  between  him  and  Henry  Webber,  at  the 
time  the  latter  executed  the  quitclaim  deed  of 
April  28.  1884,  to  the  effect  that  plaintiff's  in- 
terest would  not  be  subject  to  the  burden  of  the 
lease  made  by  Abbey  to  Nevitt;  of  which  agree- 
ment, it  is  further  alleged,  Julia  Webber  had 
knowledge  when  she  purdiased  from  her  hus- 
band, and  defendant  had  knowledge  at  the  time 
lie  purchased  from  her. 

Upon  this  part  of  the  case  the  court  said  to 
the  jury: 

"  Now,  the  position  of  the  plaintiff  is  that 
he  comes  in  under  the  designauon  of  a  grantee 
or  assignee  of  Webber  for  one  half  of  the 
amount  reserved  to  Webber  by  this  agreement 
— ^that  is,  Aths;  this  agreement  reserves  to 
Webber  JrSths;  and  the  position  of  the  plaintiff 
is  tbat^he  must  be  redded  as  an  assignee  and 
grantee  of  Webber,  m  virtue  of  his  d^  of  the 
preceding  April  for  half  of  that  amount  which 
was  reserved  to  Webber.  He  has  brought  this 
suit  to  recover  that.  Now,  as  I  said  before,  in 
the  deed  there  is  nothing  about  that,  and  the 
question  is.  What  was  me  intention  of  the 
parties  at  the  time  this  deed  was  made?    The 

Elaintiff  testifies  that  it  was  his  intention  that 
e  should  have  the  interest  accruing  under  this 
lease  as  it  went  along,  and  was  not  to  be  post- 
poned to  the  lease.  I  understand  Mr.  Webber 
to  deny  that  proposition.  Some  comments 
have  occurred  between  counsel  as  to  the  mean- 
ing of  Mr.  Webber's  testimony, — whether  he 
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has  denied  it  or  not.  Mr.  Webber  could,  if  he 
chose  to,  by  the  terms  of  the  agreement,  re- 
serve this  entire  interest  to  himseli-— that  is,  all 
that  was  accruing  under  the  lease— if  it  was 
his  intention  to  keep  it  to  himself,  and  there 
was  no  agreement  of  the  parties  in  respect  to 
it;  the  deed  constitutes  no  agreement.  He 
could  reserve  it  to  himself,  and  if  he  did  re- 
serve it  to  himself,  if  nothing  was  said  about 
it  at  that  time,  in  the  absence  of  any  agree- 
ment between  them  that  it  should  go  to  the 
plaintiff,  then  it  would  go  to  Webber;  and  [06] 
under  these  circumstances  It  remained  in  him 
up  to  the  time  that  he  made  the  sale  to  the  de- 
fendant in  this  case.  After  the  agreement  of 
September  26,  and  some  time  in  October,  Nevitt 
sold,  as  you  remember,  through  the  negotia- 
tions of  Mr.  Judkins,  to  Idr.  Devereux  or  to 
the  defendant  directly, — I  don't  remember  much 
about  tiiat  transaction, — and  subsequently  Mrs. 
Webber,  in  a  conveyance  which  she  made  to 
the  defendant,  assumed  to  convey  all  right  and 
interest  accruing  to  her  under  the  lease.  Upon 
that  point  the  question  is  whether  there  was 
any  agreement  between  the  parties  that  the 
plaintiff's  right  and  interest  under  this  deed 
should  become  effectual  at  once  upon  the  execu- 
tion of  the  deed,  and  that  he  should  be  entitled 
to  whatever  shoidd  come  under  the  lease  to 
Webber— that  is,  to  his  part  of  it,  ^th,  ^(^ths, 
of  the  whole  amount — ^and  if  Nevitt  was  tak- 
ing  the  whole  proceeds  of  the  mine,  and  I  be- 
lieve he  was — at  least  it  seems  that  he  did  so,  or 
assumed  the  right  to  do  so,  after  the  mine  be- 
came fruitful,  and  that  was  only  in  August,  I 
think,  of  the  same  year — there  were  no  pro- 
ceeds of  the  mine,.nothing  that  could  be  divided 
amongst  them— among  the  several  parties — 
until  that  time,  and  nothing  was  in  fact  divided 
until  after  this  agreement  of  the  26th  of  Sep- 
tember was  made.  So  that  the  question  must 
be  whether  there  was  an  agreement  between 
the  plaintiff  and  defendant,  or  between  the 
plaintiff  and  Webber,  that  he  should  be  entitled 
to  these  proceeds  from  the  time  of  the  convey- 
ance to  him;  that  is  a  question  of  fact  for  your 
consideration.  If  you  find  that  there  was  such 
an  agreement;  that  the  parties  understood  and 
intended  that  Mr.  Rucker  should  be  entitled  to 
whatever  should  arise  under  the  lease  accord- 
ing to  the  proportion  and  interest  conveyed  to 
him  by  this  deed,  from  and  after  the  time  of  the 
deed  until  the  end  of  the  lease, — then  my  un- 
derstanding is  that  he  is  entitled  to  recover  the 
sum  specified  in  this  stipulation  between  the 
parties.  They  have  agreed  upon  the  amount 
in  the  absence  of  such  an  agreement,  then  ha 
is  not  entitled  to  recover." 

There  was  no  error  in  this  char^  It  con- 
tained all  that  need  have  been  said.  It  f^ly 
submitted  to  the  jury  the  question  as  to  tlie 
existence  or  nonexistence  of  the  agreement 
upon  which  the  plaintiff  relied.  That  the  [96] 
plaintiff  did  rely  upon  that  agreement  is  per- 
fectly clear,  not  only  from  the  complaint,  but 
from  his  second  request  for  instructions,  as  fol- 
lows: *'  2.  The  court  is  asked  to  instruct  the 
jury  that  if  they  believe,  from  the  evidence,  that 
the  lease  of  a  portion  of  the  lode,  though  made 
nominally  to  Nevitt,  was  in  fact  ownedby  Mr. 
Henry  Webber,  and  Uiat  the  same  Webber 
sold  and  conveyed  a  one- twelfth  interest  to  the 
plaintiff  after  the  making  and  delivery  of  the 
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lease;  And  If  tbey  also  believe,  from  t^e  evi- 
dence, tbnt  at  the  time  of  tbe  exccutioo  of  the 
deal  from  Webber  to  plainttfT  it  was  mutually 
agreed  betn-eea  Webber  and  ptaintiS  tbxt  this 
-ooe  twelfth  should  be  exempt  from  tbe  opera- 
tion of  said  lease,— then  plsiutiS  ia  entitled  to 
(he  proceeds  of  the  one  twelfth,  an4npDn  these 
facts  they  shoitld  find  for  tbe  pIointifF  to  the 
•mount  fixed  b;  the  gtipulation  of  tbe  parties 
read  to  the  jurf,  and  interest  at  the  rate  of  lea 
per  cent  per  year  from  August  24,  1685,  tbe 
date  tbe  suit  was  brought- 

The  juij  haviDK  found,  under  appropriate 
inslructiona  as  to  the  le^l  rights  of  the  parties, 
tbat  there  was  no  sucb  a^reemeut,  and  tbe 
parties  having  stipulated  that  uotbin^  was  due 
to  the  plaintiB  if  tbe  iDterest  he  acquired  from 
Hmn  Webber  was  aubject  to  ihe  burden  of 
tbe  NeriU  lease,  tbe  Judgment  ia  i^mad. 


[205]     HISSOCBI  PACIFIC  RAILWAY  COM- 
PANY, Plf.  it\  Err,, 


PATRICK  MACKEY. 
(Bee  B.  a  Beporten'  eO.  SOUULl 


IN  ERROR  to  th«  Supreme  Court  of  the 
Stale  of  EansoB,  to  review  a  judgment  for 
damages  to  an  employee  of  a  railroad  companj 
bj  the  negligence  of  a  co-emplofce  of  tbe  same 
com  pan  J ,    Affirmed. 

The  facta  are  staled  In  the  opinion. 

Mturt.  John  F.  DiUon  and  Win^tfv  8. 
Pierce.  Jr.,  for  plaintiff  In  error; 

The  Statute  of  1874  operates  to  deprive  rail- 
toad  companies  of  property  without  due  pro- 
cess of  law,  and  is  legislation  of  an  unequal, 
partial  and  disorl  mi  eating  character. 

Date  V.  SantO'  Pae.  R.  Co.  8  Kan.M3;  Union 
Foe.  a.  Co.  T.  MiUiken.  Id.  647. 

Tbe  statute  creates  a  new  liabilltr-  No  micb 
liability  is  imposed  by  the  State  upon  any  per- 
•OD,  individual  or  corporation,  other  than  rail- 
way ccHnpenica.  No  such  liabiJity  exists  at 
common  law. 

R.B.Tax  CoMft.  IS  Fed.-Rep.  133;  Be  Ah 
Ftmg.  8  Sawy.  144,  157. 

Corporations  are  persons  within  the  meaning 
«f  racn  constitutional  provisions. 

Santa  Clara  County  v.  Southern  Pae.  Jt.  B. 
&.  lieu.  B.  396  [30;118);  Santo/ P".  a  T.  De-\ 
teavg,  «  n.  S.  5  Crancb,  86  (S:44);  MarthaB  v.  | 
187  U.  8. 


Baltimore  *  0.  B.  B.  Co.  57  IT,  S.  16  How.  S29 
(14:958);  Northwetlern  FertiUting  Oo.  t.  Hy^ 
Park,  8  Biss,  481;  Biehmond  F.  A  P.  R.  B.  Go, 
T.  Richmond,  98  U.  S.  529  (24:737), 

Tbe  constitutional  inbibition  includes  legis- 
lative discriminatioD  a^nst  classes  as  well  as 
against  races  and  individuals. 

Civil  Right!  Ca*t»,  109  U.  8,  8  (27:838);  Mi»- 
wuri  V.  Lnoig,  101  U.  8.  231  (35:M9);  Cooley. 
Const.  Lim.  4th  ed.  449;  MittmiH  Pae.  R.  Oo. 
T,  Uuma,  115  U,  3.  613  (29:  488);  BarbUir  y. 
Connolls.  118  U,  8,  27  (38:  928);  Soon  Eing  v. 
Oroicley.16.  703(28:1145). 

The  statute  of  1874  cannot  be  sustained  aa 
an  exercise  of  the  police  power. 

Minoun  Pae.  R.  Co.  r.  Hales,  20  Ean.  85; 
ToUdo,  W.  *  W.  R.  Co.  T.  JaektonviUe.  87  111. 
40;  Pa^le  v.  Jaekian  *  *,  Plank  Boad  Co.  ft 
Mich,  307. 

What  are  reasonable  police  regutationa  aro 
puTelj  judicial  questions, 

1  Rorer,  R,  K.  563 ;  Chicago  AA.RR.O.v. 
PeopU,m  Hi.  11;  Phila.W.  <tB.  R.  B.  Co.t. 
A>wfr», 4  Houat,  50fi;  Sloant.  Paeifie  R.  Co.  61 
Mo,  24;  Ladd  v.  Southern  Cotton  Preae  d  M. 
(S>.  58Tei,  172. 

The  police  regulations  of  corporations  must 
be  confined  to  tbe  enforcement  of  tbe  maxim, 
tie  utere  ttto  tit  lUienum  non  UkIo*. 

Tiedenaan,  Lim.  PoHce  Powers,  S84;  Cooley, 
Const,  Lim,  715  and  note,  719.  724,  723;  Tliarpt 
r.RtitlandtiB.R.R.  Co.  27  Vt.  149;  8  Wood. 
R.  Laws,  1703;  Pierce,  R,  R.  485;  Munn  t.  it 
linoit,  94  U.  8,  124,  125  (34:84);  Ohio  &  M.  B. 
Oo.v.  y:a(!A«y.78Ill.  55:  Zeiglerv.  South  *  JVortA 
Ala.  R.  R.  Co.  68  Ala.  594:  Memphis  diC.B.B, 
Oo.  V.  Lyon,  62  Ala,  71;  (Tnion  Pae.  B.  Go.  t. 
Harrie,  83  Kan.  416;  Deppt  v.  Chicago,  R.  1.  A 
P.B.  B.  Cb,  36  Iowa,  65. 

The  constitutional  validity  of  a  law  is  to  be 
tested,  not  by  what  hasbeen  done  under  it,  but 
what  may,  by  its  authority,  be  done. 
Blxtart  T.  Palmer,  74  N.  Y.  188. 
The  Act  is  unconstitutional  because  it  de- 
nies the  equal  protection  of  the  laws,  as  be- 
tween companies  and  individuals  operating 
railroads, 

LouienHU   A  N.  B.  Oo.  v.  Tennft»ee   B.  B. 
CommiMiort,  19  Fed.  Rep.  679;  Miuouri  v.  Lew- 
" ,  101  V.  8.  81  (26:993). 
Meairt.  Thomaa  P.  Fanlon  end  John  O. 
'omlinson,  for  defendant  in  error: 
The  statute  of  Iowa  ia  aimoat  identical  ta 
terms  with  the  B^nsas  Statute,  and  it  b  held 
by  the  Supreme  Court  of  that  State  not  to  bo 
in  conflict  with  tbe  Fourteenth  Amendment  to 
the  Federal  Constitution. 

Jfe^unicA  v.  Mitmuippi  A  M.  R.  R.  Co.  30 
Iowa,  S38;  BuekUw  v.  Central  loiea  B.  Co.  M 
Iowa,  603. 

Tbe  constitutionality  of  a  stal 
Bouri   was  decided   in   Mitmuri  1 

flumw,  115  U.  8.  612  (29:463);  Barbier  v. 
Connolly,  118  D,  8,27  (28:923);  Soon  Hing  v. 
Croaley,  Id.  700  (28:114,1);  Atdiiton.  T.  &  S. 
F.  R.  a.  Oo.y.  Koehler.ai  Kan,  46.3;  ifiw-uri 
fin;.  B.  Go.  V.  HaUy.  25  Kan,  35;  Mieeouri  Pae. 
B.  Co.  V.  Mackey,  3S  Kan.  298, 

Tbe  const! tutlonalltv  of  an  Act  of  Pennsyl- 

Tania  was  decided  in  Kirby  v.  Pennifiltania  B. 

B.  Oo.  76  Pa.  506;  Boiton,  0.  AM.  B.  B.  Oo.  v. 

StaU.sm.  H,  215. 

As  to  tbe  contention  of  Ibe    counsel    for 
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plaintiff  in  error  that  the  Act  of  1874  of  Kan- 
sas prohibits  railroad  companies  from  setting 
up  as  a  defense  contributory  negligence  on  the 
part  of  the  injured  employ^,  see  ^iuackenbtuh 
V.  Wiseonnn  i  M.  R,  R,  Co.  62  Wis.  411 ;  South- 
western  R.  R,  Co,  v.  Faulk,  24  Ga.  856;  Coosa 
River  Steamboat  Co,  v.  Barclay,  80  Ala.  120; 
TTiarpe  v.  Rutland  d  B,  R.  R.  Co,  27  Vt.  140; 
State  Board  qf  Assessors  v.  Central  R.  R.  Co.  4 
Cent.  Rep.  426, 48  N.  J.  L.  146;  Veazie  v.  Mayo, 
49  Me.  156;  State  y.  Wabash,  St.  L.dhP.  R.  Co. 
88  Mo.  144;  Ohio  db  M.  R.  R.  Co.  y.  McClelland, 
25111.140;  DavisY.  State,  ^lAA,2n^\  Common- 
wealth  V.  Eastern  R.  R.  Co.  108  Mass.  254;  New 
Albany  d  S.  R.  R.  Co.  ▼.  Tilton,  12  Ind.  8; 
Cooley,  Const.  Urn.  5th  ed.  482,  g  890,  p.  717, 
§581. 

This  law  denies  to  no  person  affected  by  it 
"equal  protection  of  the  laws." 

OwenSxnv  &  N.  R,  Co.  y.  Daviess  County,  8 
8.  W.  Rep.  864;  Ohio  d  M.  R.  R.  ▼.  McClel- 
land, 25  Dl.  140. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

In  1882,  the  defendant  below,  the  Missouri 
Pacific  Railway  Company,  a  corporation  cre- 
ated under  the  laws  of  Kansas,  operated  lines 
of  railway  in  the  latter  State.  It  also  had  con- 
trol of  two  track  yards  adjacent  to  the  City  of 
Atchison,  designated  respectively  as  the  upper 
and  lower  yard,  and  it  used  two  switch  engines 
in  moving  cars  from  one  yard  to  the  other.  On 
the  11th  of  February  of  that  year  the  plaintiff 
was  in  the  service  of  the  Company  as  a  fire- 
man on  one  of  these  engines  employed  in  trans- 
ferring cars  from  one  point  to  another  in  the 
upper  yard,  when  it  was  nm  into  by  the  other 
engine,  owing  to  the  negligence  of  the  engineer 
of  the  latter.  B^f  the  collision  the  right  foot 
and  le^  of  the  plaintiff  were  so  crushed  as  to 
necessitate  amputation.  For  the  damages  thus 
sustained  the  present  action  was  brought  in  a 
district  court  of  the  State.  On  the  trial  the  de- 
fendant requested  the  court  to  instruct  the  jury, 
that  if  they  found  from  the  evidence  that  the 
plaintiff  was  injured  through  the  carelessness 
of  a  fellow  servant,  he  could  not  recover; 
which  instruction  was  refused,  and  the  defend- 
ant excepted.  The  court  charged  the  jury  as 
follows: 

''  At  the  common  law  a  master  or  employ^ 
could  not  be  held  liable  for  an  injury  sustained 
by  one  servant  by  reason  of  the  mere  negligence 
01  a  fellow  servant  engaged  in  the  same  com- 
mon employment,  the  negligence  of  the  fellow 
servant  not  being  deemed  in  such  case  the  neg- 
ligence of  the  master;  and  such  was  the  law  of 
this  State  up  to  1874,  but  at  that  time  this  rule 
of  the  common  law  was  abrogated,  so  far  as  it 
related  to  railroad  companies  and  their  em- 
ployes in  this  State,  by  a  statute  which  reads 
as  follows: 

"  *  Every  railroad  company  organized  or  do- 
ing business  in  this  State  shall  be  liable  for  all 
damaj^es  done  to  any  employ^  of  such  com- 
pany m  consequence  of  any  negligence  of  its 
ageuts,  or  by  any  mismanagement  of  its  engi- 
neers or  other  employes,  to  any  person  sus- 
taining such  damage.' 
£2071  ' '  '^^^  enactment  so  far  modifies  and  changes 
the  common  law  that  a  servant  or  employ^  of 
a  railroad  company  may  maintain  an  action  I 
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against  such  railroad  company  for  an  injury  re- 
ceived, while  in  the  line  of  his  employment, 
through  the  negligence  of  a  fellow  servant  or 
employ^  engaged  with  him  in  the  same  com- 
mon work  of  the  master  or  employer,  unless 
such  injured  servant  or  employe  has  nimself 
been  guilty  of  negligence  or  want  of  ordinary 
care  which  lias  dim;tly  contributed  to  produce 
the  injury  complained  of." 

To  this  charge  the  defendant  excepted.  The 
jury  found  a  verdict  for  the  plaintiff  for 
(12,000,  upon  which  judgment  was  entered. 
On  appeal  to  the  Supreme  Court  of  the  State 
the  judgment  was  affirmed;  and  to  review  the 
latter  judgment  the  case  is  brought  here. 

At  the  trial,  and  in  the  Supreme  Court  of  the 
State,  it  was  contended  by  the  defendant,  and 
the  contention  is  renewed  here,  that  the  Law  of 
Kansas  of  1874  is  in  conflict  with  the  14th 
Amendment  of  the  Constitution  of  the  United 
States,  in  that  it  deprives  the  Companv  of  its 
property  without  due  process  of  law,  ana  denies 
to  it  the  equal  protection  of  the  laws. 

In  support  of  the  first  position  the  Company 
calls  the  attention  of  the  court  to  the  rule  of 
law  exempting  from  liability  an  emplover  for 
injuries  to  employes  caused  by  the  negligence 
or  incompetency  of  a  fellow  servant,  which 
prevailed  in  Kansas  and  in  several  other  States 
previous  to  the  Act  of  1874,  unless  he  had  em- 
ployed such  negligent  or  incompetent  servant 
without  reasonable  Inouiry  as  to  his  qualifica- 
tions, or  had  retained  him  after  knowledge  of 
his  negligence  or  incompetency.  The  rule  of 
law  is  conceded  where  the  person  injured,  and 
the  one  by  whose  negligence  or  incompetency 
the  injury  is  caused,  are  fellow  servants  in  the 
same  common  emplovment,  and  acting  under 
the  same  immediate  airection.  Cliicago,  M.  d 
St.  P.  R.  Co.  V.  Ross,  112  U.  8.  877,  ^  [28: 
787,  792].  Assuming  that  this  rule  would  ap- 
ply to  the  case  presented  but  for  the  Law  of 
Kansas  of  1874,  the  contention  of  the  Company, 
as  we  understand  it,  is  that  that  law  imposes 
upon  railroad  companies  a  liability  not  pre- 
viously existing,  in  the  enforcement  of  which 
their  property  may  be  taken;  and  thus  author- 
izes, in  such  cases,  the  taking  of  property  with- 
out due  process  of  law,  in  violation  of  the  14th 
Amendment.  The  plain  answer  to  this  con- 
tention is  that  the  liabilitv  imposed  by  the  law 
of  1874  arises  only  for  injuries  subsequently 
committed;  it  has  no  application  to  past  iniu- 
ries,  and  it  cannot  be  successfully  contended 
that  the  State  may  not  prescribe  the  liabilities 
under  which  corporations  created  by  its  laws 
shall  conduct  their  business  in  the  future, where 
no  limitation  is  placed  upon  its  power  in  tlus 
respect  by  their  charters.  Legislation  to  this 
effect  is  foimd  in  the  statute  books  of  every 
State.  The  hardship  or  iniustice  of  the  Law 
of  Kansas  of  1874.  it  there  be  any,  must  be  re> 
lieved  by   legislative  enactment.    The   only 

?uestion  for  our  examination,  as  the  law  of 
874  is  presented  to  us  in  this  case,  ia  whether 
it  is  in  conflict  with  clauses  of  the  14th  Amend- 
ment. The  supposed  hardship  and  injustice 
consist  in  imputing  liability  to  the  Company, 
where  no  personal  wrong  or  negligence  is 
chargeable  to  it  or  to  its  directors.  But  the 
same  hardship  and  injustice,  if  there  be  any, 
exist  when  the  Company,  without  any  wrong 
or  negligence  on  its  part,  is  charged  for  inju- 
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lies  to  passeDgers.  Whatever  care  and  pre- 
caudoQ  may  iS  taken  in  conducliDg  its  busi- 
ness or  iD  selecting  its  servants,  if  injury  bap- 
pen  to  the  passengers  from  the  negligence  or 
mcompelency  of  the  servants,  responsibility 
therefor  at  once  attaches  to  it.  The  utmost 
rare  on  its  part  will  not  relieve  it  from  liability, 
if  the  passenger  injured  be  himself  free  from 
contributory  negligence.  The  law  of  1874  ex- 
tends this  doctnne,  and  fixes  a  like  liability 
upon  railroad  companies,  where  injuries  are 

[S09]  subsequently  suffered  by  employes,  though  it 
may  be  by  the  negligence  or  incompetency  of 
a  fellow-servant  in  the  same  general  employ- 
ment and  acting  under  the  same  immediate 
direction.  That  its  passage  was  within  the 
competency  of  the  legislature  we  have  no 
doubt 

The  objection  that  the  Law  of  1874  deprives 
the  railroad  companies  of  the  equal  protection 
of  the  laws  is  even  less  tenable  than  the  one 
considered.  It  seems  to  rest  upon  the  theory 
that  legislation  which  is  special  m  its  character 
is  necessarily  within  the  constitutional  inhibi- 
tion; but  nothing  can  be  further  from  the  fact. 
The  greater  part  of  all  legislation  is  special, 
ettber  in  the  objects  sought  to  be  attained  by  it 
or  in  the  extent  of  its  application.  Laws  for 
the  improvement  of  municipalities,  the  opening 
and  widening  of  particular  streets,  the  intro- 
duction of  water  and  gas,  and  other  arrange- 
ments for  the  safety  and  convenience  of  their 
inhabitants,  and  laws  for  the  irrigation  and 
draini^  of  particular  lands,  for  the  construc- 
tion oi  levees  and  the  bridging  of  navigable 
rivers,  are  instances  of  this  kina.  Such  legis- 
lation does  not  infringe  upon  the  clause  of  the 
14tli  Amendment  requiring  equal  protection  of 
the  laws,  because  it  is  special  in  its  character; 
if  in  conflict  at  all  with  that  clause,  it  must  be 
on  other  grounds.  And  when  le^lation  ap- 
plies to  particular  bodies  or  associations,  im- 
posing upon  them  additional  liabilities,  it  is  not 
open  to  the  objection  that  it  denies  to  them  the 
oqual  protection  of  the  laws,  if  all  persons 
brought  under  its  influence  are  treated  alike 
under  the  same  conditions.  A  law  giving  to 
mechanics  a  lien  on  buildings  constructed  or 
repaired  by  them  for  the  amount  of  their  work, 
and  a  law  requiring  railroad  corporations  to 
erect  and  maintain  fences  along  their  roads, 
aeparatiug  them  from  land  of  adjoining  pro- 
prietors so  as  to  keep  cattle  off  their  tracks,  are 
instances  of  this  kind.  Such  legislation  is  not 
obnoxious  to  the  last  clause  of  the  14th  Amend- 
ment, if  all  persons  subject  to  it  are  treated  alike 
under  similar  circumstances  and  conditions  in 
respect  both  of  the  privileges  conferred  and  the 
liabilities  imposed.  It  is  conceded  that  corpo- 
rations are  persons  within  the  meaning  of  the 
Amendment.    Santa  Clara  County  v.  Sautfiern 

(tiq  Pae,  R.  R,  Co.  118 U.  8. 894  [80:  118];  Pembina 
Con. Sitter  Min.  db  M.  0>.y,  Pennsylvania,  125  U. 
8. 181  [81:  650J.  But  the  hazardous  character 
of  the  business  of  operating  a  railway  would 
seem  to  coll  for  special  legislation  wit&  respect 
to  railroad  corporations,  having  for  its  object 
the  protection  of  their  employes  as  well  as  the 
safety  of  the  public.  The  business  of  other 
corporations  is  not  subject  to  similar  dangers  to 
their  employ^,  and  no  objections,  therefore. 
can  be  made  to  the  legislation  on  the  ground 
of  its  making  an  unjust  discrimination.    It 
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meets  a  particular  necessity,  and  all  railroad 
corporations  are,  without  distinction,  made 
subject  to  the  same  liabilities.  As  said  by  the 
court  below,  it  i£  simply  a  question  of  legisla- 
tive discretion  whether  the  same  liabflities 
shall  be  applied  to  cairiers  by  canal  and  stage 
coaches  and  to  persons  and  corporations  using 
steam  in  manufactories.  See  Missouri  Pae,  bI 
Co.  V.  Humes,  115  U.  S.  612, 628  [20:468,  4661; 
Barhier  v.  ConnoUy,  118  U.  S.  27  [28:  9281; 
8o(m  Hing  v.  Ormoley,  Id.  708  [28:1145.] 
Judgment  affirmed. 


MINNEAPOLIS  AND  ST.  LOUIS  RAIIr 
WAT  COMPANY,  Plff.  in  Err.. 

«. 
FRED.  0.  HERRIOK. 

(See  8.  a  Beporter*8  ed.  210-212.) 

lovM  law  as  to  master  and  servant, 

1.  The  law  of  Iowa  l]ni>oeinff  liabilities  upon  rall- 
road  oompanles  for  injuries  to  employ^  in  its  ser- 
vice, thouffh  caused  by  the  neffliffenoe  or  incom- 
petency of  a  fellow  servant,  is  not  in  conflict  with 
the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States. 

2.  Missouri  Pacillo  Bailway  Go.  ▼.  Haokey«  anU^ 
107,  followed. 

[No.  202.] 

ArguedAprU  2,9,1888.    Bedded  April  j^, 

1888, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota,  to  review  a  juds^entin 
favor  of  plaintiff,  for  injuries  sustamed  bv  him 
through  the  negligence  of  defendant's  engineer. 
Affirmed. 

Reported  helow,  81  Minn.  11. 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  C«  K.  Davis,  for  plaintiff  in  error: 

The  Statute  of  Iowa  is  void  as  in  conflict 
with  the  Fourteenth  Amendment  to  the  Consti- 
tution of  the  United  States. 

fiSr  parte  Virginia,  100  U.  8.  889  (26:676); 
Tieman  v.  Rinker,  102  U.  S.  128  (26:108);  WeU 
V.  CalAoun,  26  Fed.  Rep.  866;  Stockton  Laun- 
dry  Case,  26  F^.  Rep.  611;  Virginia  v.  Rives, 
100  U.  S.  818  (25:667);  Santa  Clara  County  v. 
Southern  Pac.  R.  R.  Co,  18  Fed.  Rep.  885;  S, 
C,  118  U.  S.  896  (80:118);  Tick  Wo  v.  Eopkins, 
Id.  856  (80:220>;  Pearson  v.  Portland,  69  Me. 
278;  San  Mateo  County  v.  Southern  Pac.  R  R 
Co,  8  Am.  &  Eng.  R.  R.  Cas.  1;  Northern  Pac. 
R  RCo.r.  Caruind,  6  Mont  146. 

When  the  natural  and  reasonable  effect  of  a 
state  statute  is  to  violate  the  Federal  0>nstitu- 
tion,  it  will  be  void. 

Henderson  v.  Mayor  of  N.  T,  92  U.  S.  269 
(28:548);  Chy  Lung  v.  Freeman,  Id.  275  (28:550); 
Neal  V.  Delaware,  103  U.  8.  870  (26:567);  Soon 
Hing  v.  Crowley,  118  U.  S.  708  (28:114^;  Cooley, 
Const  Lim.  4tii  ed.  719  (marg.  p.  577)  et  seq,\ 
Bank  Tax  Case,  69  U.  S.  2  Wall.  200  (17:798). 

A  corporation  is  a  person,  and,  as  such,  en- 
titled to  the  equal  protection  of  the  laws. 

C,  S,  Bankv,  Deveaux,  9  U.  S.  6  Cranch,  61, 
87  (8:  88, 44);  Society  for  Propagation  of  Oospel 
V.  New  Haven,  21  U.  S.  8  Wheat  464  (5:662). 

Before  the  adoption  of  this  statute  the  com- 
mon-law rule  was  of  general  application  inlowa, 
that  the  principal  is  not  liahle  for  danuige  sua- 
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tained  by  an  employ^by  the  negUgence  of  a  co- 
employe. 

SvUivan  v.  Mi9ti$Hppi  db  M.  ^,  B.  Co.lX 
Iowa,  421. 

This  common-law  rule  is  still  in  force  in  Iowa, 
except  as  provided  by  the  statute  in  question. 

PeterBon  ▼.  WhiteSreast  Coal  dk  Min,  Co,  60 
Iowa,  678. 

This  statute  is  not  an  exercise  of  the  police 
power. 

Tick  Wo  ▼.  Hopkins,  118  U.  8.  866  (80:220); 
Barhier  v.  Connolly,  118  U.  8.  27  (28:928);  Soon 
Etna  V.  Crowley,  supra;  CampbsU  v.  Holt,  116 
U.  8.  680  (29:488). 

Mr,  Edward  J.  Hill,  for  defendant  in 
error: 

The  provisions  of  the  Fourteenth  Amendment 
were  not  intended  to  apply  to  cases  like  the  one 
at  t)ar. 

Slaughter  House  Cases,  88  U.  8.  16  Wall  86 
(21:894);  U,  S,  v.  DewiU,  76  U.  S.  9  Wall.  41 
(19:598)  and  cases  cited;  New  York  v.  Miln, 
86  U.  8.  11  Pel.  102  (9:648);  License  Tax  Cases, 
72  U.  8.  6  Wall.  471  (18:600);  Cooley,  Const. 
Lim.  4th  ed.  498;  U,  8,  v.  Cruikshank,  92  U. 
6.  542-545  (28:588). 

There  is  nothing  in  this  statute  repugnant  to 
such  amendment. 

MeAunieh  v.  Mississippi  db  M,  R  B,  Co,  20 
Iowa,  888;  Deppey.  Chicago,  RL  dhRRCo. 
86  Iowa,  52;  Sc/troeder  v.  Chicago,  R  I,  db,  P. 
R  Co,  41  Iowa,  344;  Potter  v.  Chicago,  B.  L 
dbP,R  Co.4»  Iowa,  899;  Cooley,  Const.  Lim. 
4th  ed.  489;  Thorpe  v.  Butland  db  B,  B,  B.  Co. 
27  Vt.  149;  Laws  Wisconsin,  1875,  chap.  178; 
Ditbemer  v.  Chicago,  M,  db  St.  P,  B.  Co.  47  Wis. 
188;  Laws  Minn.  1887.  chap.  18;  CodeCJa.  1878, 
S  2088;  Qeoraia  B,  B,  db  Bkg.  Co.  v.  Goldwire, 
56  Ga.  196;  Marsh  v.  South  Carolina  R  R  Co, 
Id.  274;  Georgia  B.  R  dbBkg,  Co.  v.  Blwdes,  Id. 
645;  Rev.  Slat.  Mo.  1855.  p.  647;  SdiuUz  v.  Par 
eifia  B,  R  Co.  86  Mo.  18. 

The  whole  doctrine  of  exemption  is  an  ex- 
ception to  the  ancient  general  rule  or  maxim  of 
the  common  law,  *' I&pondeat  superior." 

Chicago  db  N.  W.  R  Co.  v.  Moranda,  98  111. 
802;  English  Factory  Acts/  and  English  Coal 
Mines  Regulation  Act,  1872,  cited  in  2  Thomp. 
Neg.  1007. 

Statutes  imposing  duties  and  liabilities  on 
railroad  companies  and  other  corporations  are 
to  be  found  on  the  statute  boolu  of  almost  every 
State,  and,  if  ^neral  in  their  application  to  aU 
such  corporations,  they  are  valia. 

Johnson  V.  Chicago,  M,  db  St.  P,  B.  Co,  29 
Minn.  429;  Blake  v.  Winona  dbJ^,  P.  B.  R  Co. 
19  Minn.  418;  S.  C.  94  U.  8.  180  (24:99);  Munn 
v.  JUinois,  Id.  118  (24:7'^;  Chicago,  B,dbQ.R 
R  Co.  V.  Iowa,  Id.  155  (24:94);  Peik  v.  Cfacago 
dbN.  W.R  Co.  Id.  164  (24:97). 

Mr,  Juries  Field  delivered  the  opinion  of 
the  court: 

The  defendant  is  a  corporation  created  under 
the  laws  of  Minnesota,  and  in  December,  1881, 
it  operated  a  railroad  extending  from  Minne- 
apolis, in  that  State,  to  Fort  Dodge,  in  Iowa. 
A  law  of  Iowa,  then  in  force,  provides  that 
**  every  corporation  operating  a  railway  shall 
be  liable  for  all  damages  sustained  by  any  per- 
son, including  employes  of  such  corporation, 
in  consequence  of  the  neglect  of  agents,  or  by 
any  mismanagement  of  the  engineers  or  other 
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employes  of  the  corporation,  and  in  consequence 
of  the  willful  wrongs,  whether  of  commission 
or  omission,  of  such  agents,  engineers,  or  other 
employes,  when  such  wrongs  are  in  any  man* 
ner  connected  with  the  use  and  operation  of 
any  railway  on  or  about  which  they  shall  be 
employed;  and  no  contract  which  restricts  such 
liability  shall  be  legal  or  binding." 

On  the  6th  of  December,  1881,  the  plaintiff 
was  employed  by  the  defendant  as  a  brakemao 
on  one  of  its  cars,  and  on  that  day,  in  Webster, 
in  Iowa,  it  became  his  duty  to  make  a  coupling 
of  an  engine  and  a  freif^ht  car.  The  engine 
was  in  charge  of  one  of  its  employ6s,  an  ensi- 
neer,  and,  whilst  the  plaintiff  was  making  the 
coupling,  the  engine  was.b^  the  negligence  and 
mismanagement  of  the  engineer,  dnven  a^nst 
the  car,  causing  severe  and  permanent  injuries 
to  the  plaintiff.  To  recover  damages  for  the 
injuries  thus  sustained,  he  brought  this  action 
in  a  District  Court  of  Minnesota,  relying  upon 
the  law  of  Iowa  quoted  above.  The  aefend- 
ant  in  its  answer  alleged,  and  on  the  trial  con- 
tended, that  this  law  was  abrogated  by  that 
Provision  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  Stales  which  de- 
clares that  no  State  shall  deprive  any  person  of 
property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  iurisdiction  the  equat 
protection  of  the  laws.  The  district  court  held 
the  law  to  be  in  full  force,  and  that  under  it 
the  Railroad  Company  was  responsible  to  the 
plaintiff  for  the  injuries  sustained  by  him 
through  the  negligence  of  the  engineer.  The 
plainuff  accoraingly  recovered  a  verdict  for 
12.000,  upon  which  Judgment  was  entered. 
Upon  appeal  to  the  Slate  Supreme  Court  the 
Judgment  was  affirmed,  and  to  review  that 
judgment  the  case  is  brought  here. 

We  have  just  decided  the  case  of  Missouri 
Pac.  B.  Co,  V.  Mnckey  [ante,  107],  where  sim- 
ilar objections  were  raised  to  a  law  of  Kansas^  [212] 
which  on  the  point  here  involved  is  not  essen* 
tially  different  from  the  law  of  Iowa,  namely, 
in  imposing  liabilities  upon  railroad  companies 
for  injuries  to  employes  in  its  service,  tbouf h 
caused  by  the  negligence  or  incompetency  of  a 
follow  servant;  and  we  held  that  the  law  was 
not  in  conflict  with  the  clauses  referred  to  in 
the  Fourteenth  Amendment. 

On  the  authority  of  that  case  the  judgment  in 
the  present  one  must  be  affirmed;  and  it  is  sa 
ordered. 


PEORIA   AND    PEKIN    UNION    RAIL.   [200] 
WAY  COMPANY,  Appt., 

V. 

CHICAGO,   PEKIN   AND  SOUTHWEST- 
ERN RAILROAD  COMPANY* 

(Bee  8.  0.  Reporter^  ed.  200-205.) 

Receiver's  liability  for  rent  of  railroad. 

In  proooedin5<8  to  oompel  a  receiver  In  a  f orecloa> 
ure  action  to  pay  rent  for  use  of  tracks  and  termi* 
nal  facilities^here  the  amount  of  rent  was  left 
uncertain,— flield  that  a  contract  between  other  paiw 
ties  which  was  oppressive  In  its  terms  was  not  a  toot 
of  the  amount  or  rent  which  the  receiver  should 
pav:  and  that  there  beingrno  evidence  that  the  sum 
paid  by  defendant  was  not  aU  that  the  use  of  prop* 
erty  was  worth,  the  decision  of  the  court  below  to 
dismias  the  prooeedings  was  correct. 
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[No.  810.] 
Argued  April  6, 1888.    Deedkd  April  tS,  1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois,  dismissing  a  petition  to  compel 
receiver  of  defendant  to  pay  certain  sum  for 
lent  of  tracks  and  terminal  facilities.  Affirmed, 

Opimon  below,  18  Fed.  Rep.  484. 

The  facts  are  stated  by  the  court. 

Mutn,  Waffer  Swayne  and  0.  Walter 
Artt,  tot  appellant: 

There  was  an  implied  contract  to  pay  rent. 

The  rent  demanded  is  reasonable 

Central  Trust  Co.  y.  Wabash,  8t.L.dtP.R. 
RGo,29  Fed.  Rep.  559. 

Mr.  Thomas  S.  HoClellandt  for  appellee: 

A  receiver  has  no  power  to  make  any  unport- 
ant  contract  touching  the  management  of  the 
property,  except  by  toe  order  of  the  court. 

Hooper  v.  Winston,  24  HI  ^53;  Atfy.-Gen.  v. 
Viffcnr,  11  Ves.  Jr.  563;  Waters  v.  Taylor,  15 
Yes.  Jr.  25;  Verplanck  y.  Mercantile  Ins.  Co. 
2  Paige,  452;  Re  Van  Allen,  87  Barb.  225;  Be 
Olobelns,  Co,  6  Paige,  102;  Lehigh  Coal  &  Nav. 
Co.  y.  Central  RE.  Co.d5  N.  J.  Eq.  426;  Yea- 
ger  y.  Wallace,  44  Pa. 296;  Grant  y.  Davenport, 
18  Iowa,  179. 

The  compensation  due  the  appellant  for  the 
use  of  its  tracks,  etc. ,  was  the  sum  theretofore 
paid,  as  a  holding  over,  with  consent  of  owner. 

Clapp  V.  ^oble,  84  111.  62;  QoUoway  v.  Kerly, 
9Bradw.  mi.Prickettv.  Bitter,  16  111.  96;  Mc- 
Kinney  v.  Peek,  26  IIL  174;  Otto  y.  Jacksm,  35 

m.  m 

[201]      ^'  ^^^^  Gray  delivered  the  opinion  of 
the  court: 

Pending  a  suit  in  equity  by  the  Farmers 
Loan  and  Trust  Company  a^nst  the  Chicago, 
Pekin  and  Southwestern  Kailroad  CoinpaDy, 
to  forclose  a  mort^a^e  of  its  road,  the  I^ona 
and  Pekin  Union  Railway  Company  filed  this 
intervening  petition  to  compel  the  receiver  of 
the  defendant  company,  appointed  in  that  suit, 
to  pay  to  the  petitioner  the  sum  of  $16,231.55 
for  rent  of  track?  and  terminal  faciJities  at 
Peoria  from  February  1, 1881,  to  March  1, 1882. 
From  the  documents  in  the  record,  and  the 
yery  argumentative  and  somewhat  coullicting 
affidavits  of  Cohr,  the  vice-president  and  gen- 
eral counsel  of  the  petitioner,  and  of  Hinckley, 
formerly  the  president  and  now  the  receiver  of 
the  defendant,  the  material  facts  appear  to  be 
as  follows; 

Peoria  and  Pekin  are  ten  miles  apart,  on  op- 
posite sides  of  the  Illinois  River,  and  connected 
Dy  two  lines  of  railway  tracks,  that  of  the 
^^^  Feoria  and  Springfield  Railroad  Company  on 
[mj  tbe  east  side  of  the  river,  and  that  of  the  Peoria, 
Pekin  and  Jacksonville  Railroad  Company  on 
the  W9t  aide  of  the  river,  and  each  crossing  the 
river  on  a  bridge.  Connecting  with  these  at 
Peoria  or  at  Pekin  are  the  lines  of  four  other 
railroad  companies:  the  Wabash,  St.  Louis  and 
Pacific  Railwav  Company;  the  Indiana,  Bloom 
ington  and  Western  Railwav  Company;  the 
Peoria,  Decatur  and  Eyansville  Railway  Com- 

Sny;  and  the  Peoria  and  Jacksonville  milroad 
impany. 

The  petitioner  was  organized  in  1880,  its 
whole  capital  stock  beine  owned  by  these  four 
oompaniee,  one  quarter  by  each.    On  Febru- 
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ary  1, 1881,  the  petitioner,  having  obtained  a. 
lease  of  the  Peona  and  Springfield  Railroad^ 
and  acquired  by  purchase  the  Peoria,  Pekin  and- 
Jacksonville  Railroad,  and  having  improved 
the  terminal  accommodations  and  facilities  at 
Peoria,  entered  into  a  contract  in  writiux  with 
the  four  companies  aforesaid,  by  which  it  leased- 
to  them  for  nf ^  years  the  tracl^  between  Pekin^ 
and  Peoria,  with  the  use  of  ita  terminal  ac- 
commodations and  facilities  at  Peoria;  and  each- 
of  the  four  companies  agreed  to  pav  a  yearly  rent 
of  $22,500,  and  a  proportionate  share  of  the  ex- 
penses of  maintaining  the  terminal  accommoda- 
tions at  Peoria,  and  of  terminal  services,  accord- 
ing to  the  business  done  by  each;  and  it  was* 
further  agreed  as  follows: 

"EighuL  Any  other  railroad  company, 
whose  road  shall  now  or  hereafter  run  into  said 
City  of  Peoria,  or  that  shall  desire  to  procure  an- 
entrance  into  said  city,  shall  be  allowed  to  ac- 
quire the  same  rights  and  privileges  as  the  said 
several  leasees,  but  no  other,  and  upon  no  lesa 
rental,  upon  entering  into  a  like  contract  here- 
to with  the  party  of  the  first  part,  except  as  ta 
representation  in  the  board  oi  directors  of  the 
party  of  the  first  part  and  ownership  in  its 
capital  stock." 

Before  February  1, 1881,  the  trains  of  the  de- 
fendant company  bad  been  run  over  the  road 
of  the  Peoria  and  Springfield  Railroad  Com- 
pany, at  a  rate  of  compensation  fixed  by  agree- 
ment between  the  receivers  of  those  two  com- 
panies. 

On  February  1,  1881,  Cohr.  in  behalf  of  the 
petitioner,  demanded  of  Reed,  then  the  receiver 
of  the  defendant  company,  that  he  should  en- 
ter into  a  contract  to  pay.  during  his  receiver- 
ship, the  same  rent  and  other  charges  as  the 
four  companies;  and  insisted  that  he  had  no  au- 
thority to  allow  the  use  of  the  petitioner's  tracks 
on  any  other  terms.  Reed  objected  that  the 
terms  demanded  were  exorbitiint  and  oppres- 
sive, and  that  he  had  no  authority  to  assent  to 
them  without  an  order  of  the  court;  and  it  was 
thereupon  agreed  that  the  defendant  company 
should  enjoy  the  use  of  the  tracks  and  the  ter- 
minal facilities,  and  should  pay  the  like  termi- 
nal charges  as  the  four  companies,  and  should 
also  pay  such  rent  from  February^  1,  1881,  as 
should  be  determined  by  Judge  Drummond^ 
upon  an  application  to  be  forthwith  made  by 
Reed,  and  that,  until  such  determination,  the 
defendant  company  should  pay  at  the  same 
rate  as  formerly  paid  to  the  receiver  of  the 
Peoria  and  Sprin^^eld  Railroad  Company,  and 
should  pay  the  residue,  if  any,  when  the  judge- 
should  so  determine. 

Pursuant  to  this  agreement.  Reed  made  an 
application  in  writing  to  Judge  Drummond, 
who,  as  Cohr  testifies,  in  December,  1881,  or 
early  in  1882,  informed  him  that  he  declined  to- 
decide  upon  it,  and  that,  unless  the  defendant 
settled  with  the  petitioner  by  March  1, 18S2,  the 
petitioner  miffht  shut  out  the  defendant  from^ 
Its  tracks.  Upon  notice  to  that  effect.  Reed  de- 
clined to  pay,  and  on  March  1, 1882,  ceased  U> 
use  the  tracks  of  the  petitioner. 

The  defendant  paid  the  i^etitioner  for  the  use- 
of  its  tracks  and  terminal  facilities  from  Feb- 
ruary 1,  1881,  to  March  1,  1882,  at  the  same- 
rate  as  previously  paid  to  the  receiver  of  the- 
Peoria  and  Springfield  Railroad  Company, 
amounting    to    $17,587.83.      The   petitioner 
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claimed  for  the  same  period  the  sum  of  $9,894.- 
^  for  terminal  expenses,  and  the  sum  of  $24,- 
375  for  rent,  and  applied  the  sum  received  from 
tbe  defendant  to  the  payment  in  full  of  the  first 
of  these  claims,  and  m  part  of  the  second,  leav- 
ing $16,281.55,  which  the  petitioner  now 
nought  to  recover. 

The  master,  to  whom  the  petition  was  re- 
ferred, reported  that  there  was  nothing  before 
him  which  enabled  him  "to  report  the  amount 
of  compensation  which  the  petitioner  should 
have,  except  as  the  result  of  the  conditions 
upon  which  the  receiver  continued  to  use  the 
property  after  the  attempted  making  of  a  con- 
tract between  tbe  parties  resulting  in  the  no- 
[204]  ^c®  referred  to;"  but  found  "from  their  rela- 
UoDs,  and  the  implied  understanding  upon  the 
part  of  the  receiver  arising  from  them,"  that  tbe 
sum  claimed  was  due  from  the  defendant  to  the 
petitioner. 

1'be  circuit  court  sustained  exceptions  taken 
by  tbe  defendant  to  the  master's  report,  and  dis- 
missed tbe  petition.  Its  opinion,  which  is  not 
made  part  of  tbe  record,  is  reported  in  18  Fed. 
Bep.  484.  The  petitioner  appealed  to  this 
•court. 

Tbe  only  matter  in  dispute  is  whether  tbe  de- 
fendant is  liable  to  tbe  petitioner,  by  way  of 
Tent,  from  February  1, 1881,  to  March  1,  1882, 
for  anytbiug  more  than  has  already  been  paid. 
There  is  no  more  ground  for  implying  an 
assent  by  the  defendant  to  the  claim  of  tbe 
petitioner,  than  for  implying  an  assent  of 
the  petitioner  to  the  petition  of  the  defend- 
ant. When  the  petitioner  demanded  of  the 
receiver  of  the  defendant  the  like  rent,  as  well 
as  the  like  rate  for  terminal  expenses,  as  was  to 
be  paid  by  the  four  companies,  the  receiver  of 
the  defendant  declined  to  assent  to  the  demand 
without  an  order  of  the  court  whose  officer  he 
was.  Tbe  parties  thereupon  came  to  a  tem- 
porary arrangement,  by  which  the  defendant 
agreed  to  pay  tbe  terminal  expenses  demanded, 
and  the  parties  submitted  the  question  of  rent 
to  the  circuit  Judge  as  an  arbitrator,  and  it  was 
agreed  that  until  bis  determination  the  defend- 
ant should  continue  to  pay  the  same  charges 
ihatitbad  paid  before  February  1,  1881. 

By  the  terms  of  that  agreement,  then,  the 
amount  of  rent  to  be  paid  by  the  defendant 
was  left  uncertain,  and  dependent  upon  tbe 
award  of  tbe  Judge.  Tbe  affidavit  of  the  pe- 
titioner's own  witness  shows  that  the  judge,  af- 
ter some  delay,  declined  to  act  as  an  arbitrator. 
The  judge's  view  upon  the  subiecl  a|)pears  in 
the  opinion  afterwards  delivered  by  him  in  tbe 
circuit  court,  in  which  he  said:  "On  looking 
into  the  question  at  the  time,  the  judge  was  of 
the  opinion  that  the  contract  which  was  de- 
manded of  the  receiver  by  the  Peoria  and  Pe- 
Irin  Union  Company  was  oppressive  in  its 
terms,  and  doubted  whether  tbe  receiver  could 
afford  to  pay  tbe  prices  then  demanded:  but  at 
the  same  time,  admitting  that  the  Peoria  and 
Pekin  Company  was  the  owner  of  tbe  property 

[2051  ^°^  ^^^^  ^^  ^^^  ^^  right  to  prescribe  on  what 
terms  the  receiver  should  do  his  railroad  busi- 
ness between  Pekin  and  Peoria  and  in  the  lat- 
ter city,  stated  that  if  the  receiver  would  not 
accept  the  terms  he  could  not  be  permitted  to 
have  the  use  of  the  property  of  tbe  Peoria  and 
Pekin  Union  Company ."  The  judge,  while  be 
recognized  the  right  of  the  petitioner,  as  owner 
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of  the  property,  to  exclude  the  defendant  from 
its  use,  if  the  defendant  would  not  accept  the 
petitioner's  terms,  in  no  way  intimated  that 
upon  tbe  facts  of  the  case  the  defendant  could 
be  held  to  have  accepted  those  terms. 

There  is  no  evidence  tending  to  show  that  the 
sum  paid  by  tbe  defendant  is  not  all  that  its 
use  of  tbe  property  was  fairly  worth.  The  rent 
which  each  of  tbe  four  companies,  who  owned 
all  thq  stock  of  tbe  petitioner  company,  agreed 
by  express  contract  to  pay  that  company,  af- 
fords no  test  of  what  is  a  reasonable  rent  as  be> 
tween  the  petitioner  and  a  stran^r,  like  this 
defendant,  who  had  no  interest  in  its  stock,  and 
was  no  party  to  that  contract.  As  observed  in 
tbe  opinion  of  the  circuit  court:  "The  Peoria 
and  Pekin  Union  Company  was  reallv  owned 
by  the  other  companies  which  made  tne  agree- 
ment with  it,  and  consequently  they  were  sub- 
stantially owners  of  the  property  of  the  Peoria 
and  Pekin  Company.  It  was  substantially  a 
contract,  therefore,  made  by  one  party  with  it- 
self, which  it  was  insisted  should  be  the  test  of 
payment  by  the  receiver." 

Jkcree  afflrmed. 


RICHARD  H.  PORTER,  Appt,, 

V. 

STEPHEN  V.  WHITE. 

(See  8.  C.  Beporter^s  ed.  235-S15). 

Appecu,  effect  qf-^Uen  of  attorney  on  fund. 

L  An  appellant  in  this  court  who  has  appealed 
from  a  decree  of  the  General  Term  of  tbe  Supreme 
Court  of  the  District  of  Ck>lumbia  Is  only  entitled 
to  relief  in  rosrard  to  that  portion  of  tne  decree 
which  was  appealed  from  the  special  term  to  tbe 
general  term. 

2.  A  power  of  attorney  to  prosecute  a  daim  for 
one  half  of  the  recovery,  on  which  is  indorsed  a  sub* 
Btitution  of  plaintiff  as  the  attorney,  which  substi- 
tution contains  no  assiirnment  of  any  specUic  in* 
terest  in  tbe  claim  and  no  provision  creatioff  any 
Uen  upon  it  ur  its  proceeds,  does  not  give  tbe  plaint- 
iff any  equitable  lien  on  the  fund  by  distinct  appro- 
priation, or  show  any  agreement  that  be  should  be 
paid  out  of  the  fund,  to  such  an  extent  that  he  cau 
compel  an  assignment  to  himself  of  a  part  of  the 
fund,  or  the  execution  to  himself  of  authority  to 
collect  the  same  from  the  Secretary  of  State. 

[No.  221.] 
Argued  April  It,  1888,  Decided  April  90, 1888. 

APPEAL  from  a  decree  of  the  Supreme 
Court  of  tbe  District  of  Columbia  in  Gen- 
eral Term  reversing  a  decree  of  tbe  Special 
Term  that  defendant  pay  certain  moneys  to 
plaintiff  and  assign  to  plaintiff,  by  such  form  of 
conveyance  as  will  be  recognized  by  tbe  State 
Department,  a  portion  of  the  payments  due 
upon  a  Mexican  award.    Affirmed, 

Reported  below,  5  Mackey,  180, 4  Cent.  Rep. 
151, 

The  facts  are  fully  stated  in  tbe  opinion. 

Meters,  S.  S.  Henkle*  J.  J.  Johnson  and 
Wm,  E,  Earle,  for  appellant. 

Mr,  Stephen  V.  White*  appellee,  in  per- 
son. 

Mr,  Justice  Blatohford  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity,  filed  in  the  Supreme 
Court  of  the  District  of  Columbia,  by  Richard 
H.  Porter  against  Stephen  V.  White.  Tbe  case 
arises  as  follows:    On  tbe  4th  of  July,  1868,  a 
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ooDTeDtion  waa  conchided  between  the  Uoited 
SXaies  and  Mexico  (16  Stat,  at  L.  679),  providing 
for  the  adjustment  of  the  claims  of  citizens  of 
either  country  against  the  other,  under  which 
all  daima  on  the  part  of  citizens  of  either  coun- 
try upon  the  other,  arising  from  injuries  to 
their  persons  or  property  by  the  authorities  of 
the  o^er,  which  might  nave  been  presented  to 
either  government  for  its  interposition  with  the 
other  since  the  signature  of  the  Treaty  of 
Quadalupe  Hidalgo,  of  1848,  and  which  yet  re- 
mained unsettled,  aa  well  as  any  other  such 
claims  which  might  be  presented  within  the 
time  specided  in  Ihe  convention  (but  not  cover- 
ing any  claim  arising  out  of  a  transaction  of  a 
date  prior  to  Februaiy  3,  1848),  were  referred 

[S861  to  two  commissioners,  one  to  be  appointed  by 
each  government,  and  the  two  commissioners 
to  appoint  an  umpire  to  act  in  cases  on  which 
the^  might  themselves  difter  in  opinion.  The 
deosion  on  each  claim  was  to  be  given  in  writ- 
ing, and  to  designate  whether  any  sum  which 
might  be  allowed  should  be  payable  in  gold  or 
in  the  currency  of  the  United  States.  It  was 
provided  in  the  oonventioo  that  each  goveru- 
mvnt  engaged  "to  consider  the  decision  of  the 
commissioners  conjointly,  or  of  the  umpire,  as 
the  case  may  be,  as  absolutely  final  and  con- 
clusive upon  each  daim  decid^  upon  by  them 
or  him,  respecttrely,  and  to  give  lull  enect  to 
such  decisions,  without  any  objection,  evasion, 
or  delay  whatsoever. "  It  was  further  provided 
that  the  total  amount  awarded  in  all  the  cases 
decided  in  favor  of  the  citizens  of  one  govern- 
ment should  be  deducted  from  the  total  amount 
awarded  to  the  citizens  of  the  other,  and  the 
balance,  to  the  amount  of  $800,000,  should  be 
^id  at  theC^tyof  Mexico  or  at  the  Oity  of 
Washington,  in  gold  or  its  equivalent,  within 
twelve  months  uom  the  close  of  the  commis- 
sion, to  the  government  in  favor  of  whose  citi- 
zens the  greater  amount  might  have  been 
awarded,  without  interest  or  any  other  deduc- 
tion than  that  specified  in  article  6  of  the  con- 
vention; and  that  the  residue  of  such  balance 
should  be  paid  in  annual  installments,  to  an 
amount  not  exceeding  $800,000,  in  gold  or  its 
equivalent,  in  any  one  year,  until  the  whole 
should  have  been  paid.  Article  6  provided  for 
the  compensation  of  the  commissioners,  the 
umpire,  and  the  secretaries,  and  provided  that 
the  whole  expenses  of  the  commission,  includ- 
ing contingent  expenses,  should  be  defrayed  by 
a  ratable  deduction  on  the  amount  ot  the  sums 
awarded  by  the  commission,  provided  that 
such  deduction  should  not  exceed  5  per  cent  on 
ihe  sums  so  awarded,  and  that  the  deficiency, 
if  any,  should  be  defrayed  hi  moieties  by  the 
two  governments.  By  successive  conventiona 
a^  Btat.  at  L.  861, 18  Stat  at  L.  760,  18  Stat, 
at  L.  888)  the  duration  of  the  commission, 
which  had  been  originally  limited  to  two  years 
and  six  months  from  the  day  of  the  first  meet- 
ing of  the  commissioners,  was  extended  until 
ibe  81st  of  January,  1876;  and  by  a  convention 
concluded  April  29, 1876  (19  Stat,  at  L.  642), 
the  time  for  decision  by  the  umpire  was  exten- 

ded  unUl  the  20th  of  November,  1876. 

(t97]  By  an  Act  of  Congress  passed  June  18, 1878, 
chap.  262,  20  Stat  at  L.  144,  entiUed  "An  Act 
to  Provide  for  the  Distribution  of  the  Awards 
Made  jnder  the  Convention  between  the  United 
States  of  America  and  the  Republic  of  Mexico, 
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Concluded  on  the  Fourth  Day  of  July,  Eigh- 
teen Hundred  and  Sixty-eight, '  it  was  provided 
(sec.  1)  as  follows:  "Tnat  the  Secretary  of  State 
be,  and  he  is  hereby,  authorized  and  required 
to  receive  any  and  all  moneys  which  may  be 
paid  by  the  Mexican  Republic  under  and  in 
pursuance  of  the  conventions  '  between  the 
United  States  and  the  Mexican  Republic  for  the 
adjustment  of  claims,  concluded  July  fourth, 
eighteen  hundred  and  sixty-eight  and  April 
twenty-ninth,  eighteen  hundr^  and  seventy- 
six;  and  whenever,  and  as  of  ten  as,  any  install- 
ments shall  have  been  paid  by  the  Mexican 
Republic  on  accoimt  of  said  awards,  to  distrilv 
ute  tlie  moneys  so  received  in  ratable  i)ropor» 
tions  among  the  corporations,  companies,  or 
private  individuals  respectively  in  wnose  favor 
awards  have  been  made  by  saia  commissioners, 
or  by  the  umpires,  or  to  their  legal  representa* 
tives  or  assigns,  except  as  in  this  Act  otherwise 
limited  or  provided,  according  to  the  propor- 
tion which  their  respective  awards  shall  bear  to 
the  whole  amount  of  such  moneys  then  held  by 
him,  and  to  pay  the  same,  without  other  charge 
or  deduction  than  is  hereinafter  provided,  to 
the  parties  respectively  entitled  thereto.  And, 
in  making  such  distribution  and  payment,  duo 
regard  shall  be  had  to  the  value,  at  the  time  of 
such  distribution,  of  the  respective  currencies 
in  which  the  said  awards  are  made  payable; 
and  the  proportionate  amount  of  any  award  of 
which  by  its  terms  the  United  States  is  entitled 
to  retain  a  part  shall  be  deducted  from  the  pay- 
ment to  be  made  on  such  award,  and  shall  be 
paid  into  the  Treasury  of  the  United  States  aa 
a  part  of  the  unappropriated  mon^  in  the 
treasury."  Sections  8  and  4  of  the  same  Act 
provided  as  follows:  "Sec  8.  That  out  of  the 
payments  and  installments  received  from 
Mexico,  as  aforesaid,  on  account  of  said  awardj^ 
and  out  of  the  moneys  which  shall  be  received 
by  the  Secretary  of  State  under  the  provisions 
of  this  Act,  the  Secretary  of  State  shall,  when 
and  as  the  same  shall  be  received  and  paid,  and 
before  any  payment  to  claimants,  deduct  there* 
from,  ana  retain,  a  sum  not  to  exceed  five  per 
centum  of  said  moneys  awarded  to  citizens  of 
the  United  States,  until  the  aggregate  of  the 
amounts  so  deducted  and  retained  shall  equal 
the  sum  of  one  hundred  and  fourteen  thousand 
nine  hundred  and  forty-eight  dollars  and  seven* 
ty-f  our  cents,  being  the  amount  of  the  expenses 
A  the  commission,  including  oontingent  ex- 
penses, paid  by  the  United  States  in  accordanoo 
with  article  six  of  the  Treaty,  as  ascertained 
and  determined  in  pursuance  of  the  proviBiona 
of  the  said  Treaty;  which  said  sums,  when  and 
as  the  same  are  deducted  and  retained,  shall  be, 
by  the  Secretary  of  State,  transmitted  to  the 
Secretary  of  the  Treasury,  and  passed  to  the 
account  of,  and  be  regarded  as,  unappropriated 
money  in  the  treasury.  Sec.  4.  That  in  the 
payment  of  money,  in  virtue  of  this  Act  to  any 
corporation.coropany,  or  private  individual,  the 
Secretary  of  State  shall  first  deduct  and  retain, 
or  make  reservation  of,  such  sums  of  money, 
if  any,  as  may  be  due  to  the  United  States  from 
any  corporation,  company,  or  private  individ- 
ual in  whose  favor  awards  shall  have  been  made 
under  the  said  convention." 

Among  the  awards  made  by  the  commission 
was  one  to  the  legal  representatives  of  Austin 
M.  Standish,  of  $42,466.80;  one  to  the  legal 
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representatives  of  Monroe  M.  Parsons,  of  $50,- 
8!^.  76;  and  one  to  the  legal  representatives  of 
Aaron  A.  Conrow,  of  |50,497.26, — those  three 

gersons  having  been  citizens  of  the  United 
tates  who  were  unlawfully  killed  in  Mexico, 
in  1865,  by  the  Mexican  authorities.  The 
awards  were  made  in  1874  or  1875.  The  bill 
avers  that,  in  1869  or  1870,  the  plaintiff  was 
authorized  by  powers  of  attorney  from  the 
legal  representative  of  Btandish,  Parsons,  and 
Ck>nrow  to  prosecute  their  claims  for  such  un- 
lawful killing,  before  the  commission;  that  the 
powers  of  attorney  to  the  plaintiff  stipidated 
that  he  should  be  entitled,  as  compensation  for 
his  services  and  expenses  in  the  prosecution  of 
the  claims,  to  one  half  of  wnatever  sums 
might  be  awarded  by  the  commission  to  such 
legal  representatives;  that  be  prosecuted  the 
cases  with  success,  and  paid  or  assumed  to  pay 
all  the  necessary  expenses  thereof;  that,  by 
virtue  of  his  contract,  he  became  entitled  to  the 

239]  one  half  of  the  sums  awarded,  and  the  legal  rep- 
resentatives of  the  parties  recognized  his  right 
to  such  moieties,  and  respectively  claimed  lor 
themselves  only  the  one  half  of  Uie  awards; 
that  there  was  at  the  time  of  the  filing  of  the 
bill,  in  December,  1880,  in  the  custody  of  the 
Secretary  of  State  of  the  United  States,  some- 
thing over  $20,000  applicable  to  the  moieties 
of  the  plaintiff  upon  the  three  awards,  and  the 
SecretuT  was  reieidy  and  willing  to  pay  the 
same  wnenever  it  should  be  determined  who 
was  entitled  thereto;  that  the  plaintiff  had,  in 
1876,  borrowed  from  the  defendant,  $5,000,  and 
given  him,  as  security,  a  lien  upon  the  moiety 
of  the  plaintiff  in  the  Parsons  award,  and  a 
power  of  attorney  to  collect  such  moiety;  that, 
ui  1877,  he  borrowed  from  the  defendant  $2,- 
QOO  more,  and  executed  to  him  an  absolute  as- 
fiignroent  of  the  plaintiff's  moiety  of  the 
8tandish  award,  with  the  agreement  that,  al- 
though such  assignment  was  absolute  in  form, 
it  was  to  be  simply  a  security  for  the  money 
borrowed  and  for  services  to  be  performed  by 
the  defendant  In  collecting  the  moieties  for  the 
plaintiff;  that  the  Secretary  of  State  had  refused 
to  pay  the  plaintiff  his  interest  in  the  awards 
until  the  rights  of  certain  parties  who  had 
filed  claims  with  the  Secretary  upon  the  plaint- 
iff's interest  in  the  fund  should  be  settled;  that 
the  defendant  represented  to  the  plaintiff  that 
he  (the  defendant)  could  procure  the  payment 
of  his  interest  in  the  awards,  if  the  plaintiff 
would  authorize  him  to  do  so,  and  that,  believ- 
ing such  representation,  he  gave  to  the  defend- 
ant "jpower  of  attorney  to  collect  not  only  the 
8tandish  and  Parsons  cases,  which  had  been 
assigned  to  him,  but  gave  him  also  the  said 
Conrow  case,  in  which  the  defendant  had  no  in- 
terest whatever;"  that  the  defendant  was  now 
claiming  that  he  was  the  absolute  owner  of  l^e 
two  moieties  in  the  cases  of  Parsons  and  Stan- 
dish,  while  his  only  real  claim  upon  the  same 
was  on  account  of  his  loan  of  the  $7,500;  that 
the  defendant  also  refused  to  recognize  the 
right  of  the  plaintiff  to  the  moiety  of  the  Con- 
row claim,  falsely  alleging  that 'he  had  pur- 
chased the  plaintiff's  interest  therein  from  one 
Richard  H.  Musser,  who  set  up  a  false  claim  to 
the  one  half  of  the  plaintifrs  moiety  of  the 
Conrow  claim;  that  the  Secretary  had  decided 
that  none  of  the  claimants  had  any  lien  upon 

240  J   the  fund  except  the  plaintiff  and  the  defend- 
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ant,  and  was  ready  and  willing  to  pay  the 
amount  which  was  in  his  control,  applicable  to 
the  three  moieties,  upon  the  joint  receipt  of  the 
plaintiff  and  the  defendant;  and  that,  inasmuch 
as  the  defendant  held  absolute  assignments  for 
the  Parsons  and  Standish  cases,  the  Secretary 
would  not  undertake  to  decide  the  rights  be- 
tween the  plaintiff  and  the  defendant,  but  left 
them  to  settle  their  controversy  by  adjustment, 
or  by  the  determination  of  a  court  of  compe- 
tent jurisdiction. 

The  bUl  waives  an  answer  on  oath,  and  praya 
for  a  decree  that  the  defendant  holds  the  as- 
signment of  the  plaintiff's  moieties  in  the  casea 
of  Standish  and  Parsons  as  security  for  the 
plaintiff's  Indebtedness  to  him  for  money  bor- 
rowed, and  for  no  other  purpose  and  in  no 
other  right;  that  he  may  be  ordered  to  cancel 
the  moieties  or  reassign  them  to  the  plaintiff,  up- 
on the  payment  to  him  by  the  plaintiff  of  the 
amount  of  money,  with  interest,  which  the 
court  may  find  that  the  plaintiff  owes  to  him; 
and  that  he  may  be  decreed  to  empower  the 
plaintiff  to  collect  from  the  Secretary  the 
amount  of  the  installments  in  his  hanos  ap- 
pb'cable  to  all  three  of  the  cases.    The  bill  also 

grays  for  such  other  and  further  relief  as  may 
e  necessary. 

A  demurrer  to  the  bill  was  overruled,  and  the 
defendant  put  in  an  answer.  The  substance  of 
the  answer  is  that,  in  1869  or  1870  the  legal  rep- 
resentatives or  next  of  kin  of  the  three  persons 
referred  to  made  written  executory  contracts 
with  Musser,  whereby  he  undertook  to  furnish 
the  necessary  money  and  do  the  necessary  legal 
work  to  establish  the  claims,  and  the  claimants 
undertook,  on  such  services  and  money  beins 
furnished,  to  pay  him  a  fee  which  shoula 
equal  the  moiety  of  any  award  in  the  premises, 
in  each  case;  that,  in  pursuance  of  such  con- 
tracts, the  claimants  executed  powers  of  attor- 
ney whereby  Musser  was  constituted  attorney 
in  fact,  irrevocable,  with  a  statement  that  the 
power  of  attorney  was  coupled  with  an  inter- 
est: that,  about  that  time,  there  was  a  verbal 
contract  made  between  Musser  and  the  plaint- 
iff, whereby  it  was  agreed  that  the  plaintiff 
should  furnish  the  money  and  Musser  should 
do  the  legal  work,  and  the  two  should  divide 
the  fees  of  Musser  under  the  contract;  that 
the  plaintiff  failed  to  furnish  the  money  to 
carry  on  the  suits,  and  undertook  to  dismiss 
Musser  from  the  cases,  leaving  Musser  with 
the  responsibility  of  furnishing  money  and  do- 
ing the  legal  work;  that,  in  thedischar^of  bis 
duties  under  his  agreements  with  the  claimants, 
Musser  retdned  the  legal  firm  of  Pike  &  John- 
son, and  the  claimants  amed  in  writing  that 
that  firm  should  receive  25  per  cent  of  the  re- 
sulting awards,  to  be  taken  from  Musser'a 
moiety;  that,  on  the  making  of  the  awards,  the 
several  claimants  executed  assignments  to  Mus- 
ser and  Pike  &  Johnson,  for  a  moiety  of  each 
of  the  awards;  and  that,  on  the  12th  of  Febm- 
ary,  1879,  Musser  and  Pike  &  Johnson,  for  the 
consideration  of  $80,000,  sold  and  assigned 
such  moiety  to  the  defendant  in  his  own  nght 
There  are  other  allegations  in  the  answer, 
which  it  is  unnecessary  to  set  forth,  in  the  view 
we  take  of  the  case. 

A  replication  was  put  in  to  the  answer,  and 
proofs  were  taken  on  both  sides.  The  court,  in 
special  term,  in  February  1888,  made  a  de- 
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cree  as  foHowB:  "The  conrt  finds  that  the 
plaiDtifl  is  entitled  to  the  one  full,  equal  half 
of  the  attorney's  fees  in  the  awards  against 
Mexico  by  the  joint  United  States  and  Mexican 
commission  in  the  case  of  Mary  Ann  Onrow, 
referred  to  in  the  bill  and  proceedings  in  .this 
case,  and  the  defendant  is  entitled  to  the  other 
half.  It  app^iring  to  the  court  tliat  the  de- 
fendant Wiute  h^  been  recognized  by  the 
State  Department  as  entitled  to  the  whole  of  the 
said  attorney's  fees  in  said  award,  and  that  he 
has  already  been  paid  by  the  State  I>epar^ 
ment,  from  the  installments  heretofore  paid  by 
Mexico  upon  said  award,  the  following  sums, 
•t  the  times  following,  to  wit:  on  the  oth  day 
of  May,  1881,  $8,896.81;  on  the  11th  day  of 
April,  1883,  $1,806.06:  and  that  there  is  now 
on  band  in  the  State  Department  the  sum  of 
$1,806.06,  applicable  to  said  attorney's  fee  in  said 
Conrow  case,  and  that  there  are  seven  more 
annual  installments  to  be  paid  by  Mexico  upon 
said  award,  it  is,  this  27th  day  of  February, 
1888,  ordered,  adjudged,  and  decreed  that  the 
said  defendant  do,  within  five  days  of  this  date, 
pay  to  the  solicitors  of  said  complainant  Porter 
the  one  half  the  said  sums  by  him  heretofore 
xeoeiyed  upon  said  awards,  with  interest  there- 

IZ42}  ^^  ^  ^®  ^^  ^^  ^  P®'  ^^^^  P^  annum  from 
the  times  of  payment  to  him  as  aforesaid,  to 
wit,  $4,448.41,  with  interest  from  the  6th  day 
:of  May,  1881,  and  $903.03,  with  interest  there- 
on from  the  11th  day  of  April,  1883;  that  said 
defendant  assign  and  transfer  to  the  plaintiff, 
by  such  form  of  conveyance  as  will  be  recog- 
nized  by  the  State  Department,  the  one  equal 
half  of  the  payments  yet  to  be  made  by  Mexico 
upon  said  award  applicable  to  attorney's  fee, 
including  the  amount  now  in  said  Department 
appHcable  to  said  purpose,  and  Uiat  the  defend- 
ant pay  the  costs  of  this  suit  within  ten  days,  or 
that  in  default  thereof,  as  well  as  in  default  or 
the  payment  of  the  amount  found  due  to  the 
•aid  Porter,  execution  do  issue  therefor,  as 
apon  Judgment  at  law." 

This  decree  was  a  decision  in  favor  of  the 
plaintiff  in  regard  to  the  Conrow  award  only. 
It  did  not  ffrant  the  relief  prayed  by  the  bUl  in 
respect  to  the  Parsons  and  Standish  awards,  and 
decreed  nothing  in  favor  of  the  plaintiff  in  re- 
gard to  those  awards.  There  is  nothing  in  the 
record  to  show  that  eitlMT  party  appealed  to  the 
general  term  of  the  court;  but  there  appears  in 
the  record  a  decree  of  the  court  in  general  term, 
made  December  34,  1883,  which  reads  as  fol- 
lows: "This  cause  came  on  to  be  heard  at  this 
term,  and  was  argued  by  counsel:  and  thereup- 
on, on  this  34th  day  of  December,  a.  d.  1888, 
upon  conMderation  thereof,  it  is  found  by  the 
court  that  the  equities  thereof  are  with  the  de- 
fendant, and  that  the  respective  awards  of  S. 
Kearney  Parsons  agidnst  Mexico  and  Mildred 
Standish  against  Mexico  were  not  assigned  and 
delivered  by  the  plaintiff  to  the  defendant  as 
•ecurity  for  the  return  of  money,  and  that  the 
plaintiff  is  not  the  assignee  of  any  portion  of 
the  award  of  Mary  Ann  Conrow  against  Mexico, 
but  that  the  defendant,  Stephen  Y.  White,  is 
the  assignee  in  his  own  right  of  a  moiety  of 
each  of  the  said  three  awards:  wherefore  it  is 
ordered,  adjudged,  and  decreed,  by  the  court, 
that  the  Ji^gment  and  decree  heretofore  en- 
tered in  favor  of  plaintiff  against  the  defendant 
on  Febnuury  37, 1888,  in  the  special  term,  be, 
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and  the  same  is  hereby,  vacated,  annulled,  and 
held  for  naught,  and  tne  bill  herein  is  dismissed; 
and  that  the  defendant,  Stephen  V.  White,  do 
have  and  recover  of  the  plaintiff,  Richard  H,  [243] 
Porter,  his  costs  herein  expended,  taxed  at  $ — ; 
and  that  he  have  execution  therefor  as  in  a  suit 
of  law;  and  to  said  order  the  plaintiff  pravs  an 
appeal  to  the  Supreme  Court  of  the  Uidted 
States,  which  is  allowed." 

Although  the  plaintiff  has  appealed  from  the 
whole  of  the  decree  of  the  court  in  general  term, 
it  is  stated  in  the  brief  of  his  counsel  that  he 
did  not  appeal  from  the  decree  of  the  court  in 
special  term,  and  is  therefore  concluded  bv  the 
f  aOure  of  that  decree  to  award  relief  to  him  in 
respect  to  the  Parsons  and  Standish  claims, 
ana  that  the  dispute  in  this  court  is  limited  to 
his  right  to  one  half  of  the  fees  in  the  Conrow 
case.  Therefore,  although  thedecree  of  the  court 
in  general  term  finds  that  the  awards  in  favor 
of  the  Parsons  and  Standish  claims  were  not 
assigned  and  delivered  by  the  plaintiff  to  the 
defendant  as  security  for  the  return  of  money; 
and  although  that  decree  further  finds  that  the 
defendant  is  the  assignee  in  his  own  right  of  a 
moiety  of  each  of  those  two  awards;  as  well  as 
of  a  moiety  of  the  Conrow  award,  and  although 
the  plaintiff  appeals  generally  from  that  decree, 
no  question  arises  in  this  court  as  to  any  claim 
of  ^e  plaintiff  to  any  share  of  the  Parsons  and 
Standish  awards,  but  the  only  portion  of  the 
decree  of  the  court  in  general  term  drawn  in 
question  is  that  which  oeclares  that  the  plaint- 
iff \b  not  the  assignee  of  any  portion  of  the  Con- 
row award,  but  that  the  defendant  is  the  as- 
signee in  his  own  right  of  a  moiety  of  that 
award. 

The  daim  of  Porter  in  respect  to  the  Conrow 
award  is  based  upon  the  contention  that  he  pro* 
cured  Musser  to  obtain,  for  a  compensation  to 
be  paid  to  him  by  the  plaintiff,  powers  of  attor* 
ney  from  the  legal  representatives  of  the  three 
men  who  had  been  kiIled,to  prosecute  thedaims, 
the  powers  of  attorney  and  contracts  to  con* 
tain  the  plaintiff's  name  as  attomejr  in  fact, 
with  a  power  of  substitution;  that  Alusser  pro- 
cured the  powers  of  attorney,  and  contracts  in 
writing,  in  each  of  the  cases,  for  one  half  of 
the  recovery  as  a  fee,  but  procured  the  name  of 
Musser  to  be  inserted  as  attorney,  instead  of  that 
of  the  plaintiff;  that,  on  the  plaintiff's  complaint 
of  this,  Musser  substituted  the  plaintiff  as  at- 
torney in  each  of  the  three  cases,  by  an  indorse- 
ment on  the  power  of  attorney  itself;  that  the  [2^] 
legal  effect  of  those  substitutions  was  to  make 
the  plaintiff  the  attorney  in  aU  three  of  the 
cases,  instead  of  Musser;  that,  under  these  sub- 
stitutions, the  plaintiff  employed  attorneys  in 
Washington,  who  with  him  prosecuted  the 
cases  to  success,  Musser  aiding  in  taking  testi- 
mony; that  the  plaintiff  paid  Musser  in  full  for 
tJl  his  services;  that  Musser  had  no  interest  in 
the  fees  secured  under  the  contracts  with  the 
claimants;  and  that  Musser  disputed  this,  and^ 
in  1873,  employed  the  firm  of  Pike  &  Johnson, 
after  the  evidence  in  the  cases  had  been  closed . 
and  the  printed  ar£[uments  had  been  filed,  and 
the  cases  were  awaiting  a  hearing. 

It  is  further  urged,  on  the  part  of  the  plaint- 
iff, that  it  is  admitted  in  the  answer  of  the  d^ 
fendant  that  there  was  a  verbal  contract  be* 
tweon  Musser  and  the  plaintiff  that  the  plaintiff 
should  furnish  tlie  money  and  Musser  should  do 
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the  legal  work,  and  that  the  two  should  divide 
the  fees  of  Musser  under  the  contract  with  the 
claimants;  and  much  stress  is  laid  upon  the  de- 
cision of  this  court  in  Pevgh  ▼.  Porter,  112  U. 
8.737  [28:859],  made  January  5, 1885,  after  the 
decree  of  the  court  in  general  term  in  this  suit, 
in  which  it  is  said  that  the  agreement  between 
Husser  and  Porter  was  "that  each  should  have 
an  equal  interest  in  the  prosecution  and  pro- 
ceeds of  the  claims  in  case  of  recovery;"  and 
upon  the  fact  that  White  was  a  party  to  that 
suit. 

But  there  is  no  evidence  in  the  case  that  Por- 
ter had  any  assignment  in  writing  of  any  in- 
terest in  the  Gonrow  award,  or  any  written  in- 
strument creating  any  lien  upon  it,  or  its 
proceeds,  by  way  of  fee  or  otherwise,  from 
either  the  claimants  of  that  award  or  from  Mus- 
ser. The  power  of  attorney  from  the  widow  of 
Conrow  to  Musser,  dated  December  10,  1869, 
-contains  no  assignment  of  khj  specific  interest 
in  the  claim,  and  the  substitution  of  Porter  by 
Musser,  indorsed  on  such  power  of  attorney, 
and  dated  Juljr  4, 1870,  only  states  that  "Rich- 
ard H.  Porter  is  substituted  and  authorized  to 
act  under  the  powers  hereinabove  given." 

Under  these  views,  the  plaintiff  has  failed  to 
establish  any  equitable  lien  on  the  Gonrow  fund, 
by  showing  any  distinct  appropriation  of  apart 
of  that  fund  in  his  favor  by  the  widow  of  Gon- 
row, either  directly  or  indirectly,  or  any  agree- 
ment, direct  or  indirect,  that  the  plaintiff  should 
be  paid  out  of  that  fund.  Wright  v.  BUiton, 
68  U.  8.  1  Wall.  16  {17:555];  IHstY.  Child,  88 
U.  8.  21  Wall.  441,  &7  [22:628];  P^ghy.  hr- 
ter,  112  U.  8.  737,  742  [28:859,  860].  On  the 
contrary,the  evidence  shows  that  the  widow  of 
Gonrow,  recognizing  her  agreement  with  Mus- 
ser that  he  should  have  as  compensation  one 
half  of  the  money  which  should  oe  awarded  to 
her  on  the  claim,  executed,  on  the  28th  of 
March,  1872,  a  written  power  of  attorney  to  the 
firm  of  Pike  &  Johnson,  to  prosecute  her  daim, 
which  power  revoked  all  prior  powers  executed 
by  her  m  that  behalf,  a  like  power  being  exe- 
cuted at  the  same  time  by  the  son  of  the  de- 
ceased Gonrow;  that  Mrs.  Gonrow  at  that  time 
agreed  with  Musser  and  the  firm  of  Pike  A 
Johnson  that  that  firm  and  Musser  should  have, 
between  them,  as  compensation,  the  one  half  of 
whatever  should  be  awarded  to  her  on  the 
claim;  that,  on  the  19th  of  December,  1878,  she 
made  a  written  request  to  the  Secretary  of  State 
to  pay  one  half  of  the  award  to  herself,  one 
fourth  of  it  to  Musser,  and  one  fourth  of  it  to 
the  firm  of  Pike  &  Johnson,  and  that,  on  the  12th 
of  February,  1879,  Musser  and  the  firm  of  Pike 
&  Johnson,  by  a  written  instrument  executed 
by  them,  assigned  to  the  defendant  all  their  in- 
terest in  the  Gonrow  claim,  the  award  on  that 
claim  having  been  made  to  Mrs.  Gonrow. 

It  is  very  clear  that  the  plaintiff  has  no  title 
to  any  relief  aj^inst  the  defendent,  whatever  he 
may  have  aeainst  Musser,  who  is  not  a  party  to 
this  suit.  There  is  nothing  in  the  case  of  Peugh 
T.  Porter  which  can  affect  the  claim  of  titie 
plaintiff  against  the  defendant. 

17ie  decree  o/  the  Court  below  in  Qeneral  Term 
it  affirmed. 


»ie 


THOMAS  P.  BAYARD,  Secretary  of         [£46] 
State,  Pfff.  in  Bnr., 
«. 
UNITED  STATES,  e»  ret.  Stephen  V. 

Whitb. 

(See  S.  a  Reporter's  ed.,  Mft-fOO) 

Mandamus,  when  praper-^whtn  not  iuuMe^ 

"L  The  writ  of  mandamus  is  a  remedy  to  oompel 
the  performanoe  of  a  duty  required  by  law,  whare 
the  party  seeking  relief  has  no  other  leffal  remedy, 
and  the  duty  sought  to  be  enforced  is  clear  and  in- 
disputable. Both  requisitea  must  concur  in  every 
case. 

2.  The  writ  should  not  issue  to  compel  the  Secre- 
tary of  State  to  pay  a  sum  of  money  in  his  hands  to 
one  party,  where  there  is  a  conflioung  claim  made 
to  the  money  by  another  party,  between  which  par- 
ties there  is  a  litigation  in  respect  to  their  righni  in 
the  fund. 

[No.  988.] 

Argued  Oet.ll,  If,  18S7.  Decided  AprUtS,  1S88. 

r\  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Colimibia  to  review  a  Judgment 
awarding  a  writ  of  mandamus,  commanding 
the  Secretary  of  State  to  pay  the  relator  certain 
moneys  on  account  of  certain  awards.  Be- 
wre&d. 

Opinion  below,  7  Cent  Rep.  841,  6  Mackey, 
428. 

The  facts  are  set  forth  in  the  opinion. 

Mr.  William  A,  Blaury.  Aeet,  Atty-Qen,, 
for  plaintiff  in  error: 

No  case  for  a  mandamus  is  made  in  the 
record. 

Marbury  v.  Madison,  6  U.  S.  1  Granch,  187 
(2:60). 

Repeals  by  implication  are  not  favored. 

Chew  Heona  ▼.  U.  8.  112  U.  8.  686  (28:770); 
make  V.  U,  8. 108  U.  8.227^:462);  Red  Bock 
V.  Henry,  106  U.  8.  596(27:^1);  Mismtippi  v. 
Johnson,  71  U.  8. 4  Wall.  476(18:487);  Georgia 
V.  Stanton,  78  U.  8.  6  Wall.  60  (18:721);  Oaines 
▼.  Thompson,  74  U.  8.  7  Wall  847  (19:62V,  U. 
8.  V.  Bayard,  4  Mackey,  810;  U.  8.  ▼.  8chur2, 
102  U.  8.  878  (26:167). 

Messrs.  Stephen  V.  White  and  W.  HaUeU 
PhilHps  for  defendant  in  error. 

Mr.  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

'J  his  is  a  writ  of  error  to  the  Supreme  Court 
of  the  District  of  Columbia,  brought  by 
Thomas  F.  Bayard,  Secretary  of  State  of  the 
United  States,  to  reverse  a  Judgment  rendered 
by  that  court,  in  genend  term,  on  the  7th  of  [247] 
March,  1887,  awarding  to  Stephen  Y.  White  a 
writ  of  mandamus  commanding  the  Secretarv 
to  pay  to  White  certain  sums  of  money,  specin- 
cany  on  hand,  computed  and  set  apart  by  the 
proper  auditing  officer  of  the  State  Depart- 
ment, on  account  of  certain  awards  mentioned 
in  the  petition  for  the  mandamus,  namelv:  on 
account  of  Uie  Conrow  award,  $1,806.00;  on 
account  of  theStandish  award,  $1,619.55;  and 
on  account  of  the  Parsons  award,  $1,817.92. 

The  petition  of  White,  which  was  filed  April 
28,  1886,  sets  forth  that,  under  the  Joint  Con- 
vention between  the  United  States  and  Mexico, 
concluded  July  4,  1868,  15  Stat,  at  L.  679,  such 
proceedings  were  had  that  an  award  was  made 
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to  MaiT  Ann  Conrow  for  $60,497.26,  another 
to  S.  Kearney  Parsons  for  $50,828.76,  and 
another  to  Sarah  Mildred  Standish  for 
$42,486.80;  that,  before  the  payment  of  any 
part  of  the  awards,  White  bec^e  the  assignee 
of  one  half  of  each  of  them;  that  the  Depart- 
ment of  State  had  reco^ized  White  as  such 
asignee,  and  had  paid  to  him  nine  installments 
hitSerto  paid  by  Mexico  and  distributed  by  the 
Secretary  of  State;  that  on  the  31st  of  January, 
1886,  a  tenth  installment  was  paid  by  Mexico 
to  the  defendant  as  Secretary  of  State  of  the 
United  States,  and  he  had  made  a  ratable  dis- 
Mbotion  of  it,  having  paid  other  claimants, 
and  especially  Parsons  and  Conrow  and  Stand- 
ish, the  moieties  which  they  had  not  assigned  to 
White;  that  by  the  first  section  of  the  Act  of 
June  18,  1878,  chapter  262.  20  Stat,  at  L.  144, 
it  was  made  the  duty  of  the  Secretary  to  ratably 
apportion  and  pay  to  the  claimants  or  their  as- 
Dgns  each  installment  of  money  when  received 
from  Mexico;  that  of  the  tenth  installment 
there  was  due  to  White,  on  account  of  the 
Conrow  award,  $1,806.06,  on  account  of  the 
Standish  award,  $1,619.65,  and  on  account  of 
the  Parsons  award,  $1,817.92,  which  sums 
were  specifically  on  hand,  and  the  amounts  had 
been  computed  and  set  apart  by  the  proper  au- 
diting officers  of  the  State  De^rtment,  but  Uie 
defendant  refused  to  pay  to  White  those  sums 
of  money. 

The  material  provisions  of  the  Joint  Conven- 
tion referred  to  and  of  the  Act  of  June  18^878, 
we  set  forth  in  the  case  of  JPorier  v.  White, 
ante,  112. 
1*48]  The  answer  of  the  Secretary  of  State  to  the 
petition  is  as  follows:  "This  respoDdent,  an- 
swering, saith  that  it  is  true  that  awards  were 
made  by  the  commission  establisdied  bv  the 
Treaty  between  the  United  States  and  Mexico 
of  the  4th  of  July,  1868,  for  tlie  amounts  and  in 
favor  of  the  parties  named  in  the  said  petition, 
and  this  respondent  is  advised  that  the  said  re- 
lator, Stephen  Y.  White^  doth  claim  an  inter- 
est in  the  one  half  part  of  each  of  the  said 
awards,  and  this  respondent  doth  admit  that 
the  rights  and  interests  claimed  by  said  White 
as  aforesaid  were  recognized  by  one,  although 
not  recognized  by  another,  of  ue  predecessors 
of  this  respondent,  and  payments  made  to  him 
accordingly;  but  this  respondent  saith  that  he 
finds  it  impossible,  as  the  matter  now  stands,  to 
recojgnize  the  claims  and  pretensions  of  the  said 
White  to  the  moieties  of  the  said  awards,  with- 
out ignoring  the  conflictingclaims  and  preten- 
■ions  of  a  certain  Richard  H.  Porter,  between 
whom  and  the  said  White  litigation  in  respect 
to  the  said  awards  is  now,  and  for  a  long  time 
has  been,  pending.  And  this  respondent  fur- 
ther saith  that  he  hath  always  been,  and  is 
now,  willing  to  pay  whatever  sum  or  sums  may 
be  due  on  the  said  moieties,  out  of  moneys  re- 
ceived, under  the  said  Treaty,  from  the  ^pub- 
lic of  Mexico,  on  an  order  and  acquittance 
dgned  by  all  the  rival  claimants  of  the  said 
moieties,  which  your  respondent  respectfully 
sabmits  is  as  much  as  could  be  done  1^  him 
without  embroiling  the  United  States  in  a  liti- 
gation in  which  it  has  no  interest  whatever. 
And  this  respondent,  further  answering,  saith 
that  the  several  sums  of  money  mentioned  in 
aaid  petition,  and  claimed  to  lie.dae  and  pay- 
able to  the  relator,  arc  held  by  him  subject  to 
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the  order  and  control  of  the  President  of  the 
United  States,  and  are  disposable  by  this  re- 
6i>ondent  at  the  discretion  of  the  President  only, 
and  that,  as  this  respondent  is  advised  and  l>e- 
lieves,  there  is  no  law,  as  hath  been  mistakenly 
supposed  by  the  said  relator,  bv  which  this  re- 
spondent is  invested  with  aut£oritv  over  the 
said  sum  of  money  independent  of  the  Presi- 
dent of  the  United  States;  and,  it  bein^  the 
opinion  of  the  President  that  the  public  inter- 
ests forbid  the  making  of  parents  to  the  said 
relator  in  the  present  condition  of  things,  as 
hereinbefore  set  forth,  this  respondent  submits 
that  he  is  not  subject  to  the  process  of  man- 
damus in  the  premises,  and  he  therefore  pravs 
that  he  may  be  discharged  from  the  said  rule, 
with  his  proper  costs  in  this  behalf  sustained." 

To  this  answer  White  demurred,  assigning, 
in  the  demurrer,  the  following  reasons  ror  the 
insufficiencv  of  the  answer:  "1.  It  does  not 
deny  that  the  relator,  S.  Y.  White,  is  assignee 
of  the  moieties  of  the  awards  in  controversy. 
2.  The  President  did  not  have  any  supervisory 
power  under  the  Act  of  June  18,  1878,  except 
in  the  two  cases  named  in  the  fifth  section  there- 
of, known  as  the  La  Abra  and  the  Weil  cases. 
On  the  hearing  of  the  demurrer,  the  judgment 
above  mentioned  was  entered.  The  opinion  of 
the  general  term  is  reported  in  6  Mackey,  428. 
[7  Cent.  Rep.  841.] 

We  are  of  the  opinion  that  the  demurrer  to 
the  answer  should  have  been  overruled;  that 
the  answer  showed  sufficient  cause  for  a  refusal 
to  issue  Uie  writ;  and  that  the  petition  should 
have  been  dismissed. 

The  answer  sets  forth  that  the  Secretary  of 
State  "finds  it  impossible,  as  the  matter  now 
stands,  to  reco^ize  the  claims  and  pretensions 
of  the  said  White  to  the  moieties  of  the  said 
awards,  without  ijporingthe  confiicting  claims 
and  pretensions  of  a  certain  Richard  H.  Porter, 
between  whom  and  the  said  White  litigation  in 
respect  to  the  said  award  i8now,and  for  a  long 
time  has  been,  pending;"  and  that  he  has  **al' 
ways  been,  and  is  now,willing  to  pay  whatever 
sum  or  sums  may  be  due  on  the  said  moieties, 
out  of  moneys  received,  under  the  said  Treaty, 
from  the  Republic  of  Mexico,  on  an  order  and 
acquittance  signed  by  all  the  rival  claimants  of 
the  said  moieties," — which  he  ''submits  is  as 
much  as  could  be  done  by  him  without  em- 
broiling the  United  States  in  a  litieation  in 
which  It  has  no  interest  w  hatever. "  This  is  ad- 
equate ground  for  a  refusal  on  the  part  of  the 
Secretary  of  State  to  pay  the  money  in  question 
to  White.  The  answer  alleges  that  the  claims 
and  pretensions  of  Porter  to  the  moieties  of  the 
awaras conflict  with  the  claims  and  pretensions 
of  White  to  the  same.  This  is  a  sufficient  aver- 
ment that  Uie  claims  of  Porter  are  of  the  same 
character  and  extent  with  those  of  White.  The 
answer  also  avers  that  litigation  in  respect  to 
such  awards  was  then  penaing  between  White 
and  Porter.  This  allegation  necessarily  im- 
plies that  the  litigation  was  in  respect  to  the 
conflicting  claims  of  the  two  parties  to  the 
moieties  of  the  awards,  inasmuch  as  the  petition 
states  that  White  is  the  assienee  of  one  half 
of  each  of  the  awards.  The  Secretary  of  State, 
in  view  of  such  litigation,  was  not  bound  to  de- 
cide between  such  conflicting  claims,  after  he 
had  notice  of  them  and  that  the^  were  in  liti- 
gation, and  when  his  decision  nught,  perhaps, 
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1)6  a  different  one  from  what  that  of  the  court 
would  be  in  the  litigation.  The  writ  of  man- 
damus is  a  remedy  to  compel  the  performance 
of  a  duty  required  by  law,  where  the  party 
seeking  relief  has  no  other  legal  remedy  and 
the  duty  sought  to  be  enforced  is  clear  and  in- 
^iisputaole.  Knox  County  y.  AspintoaU,  65  U. 
fl.&  How.  877,  883  [16: 785. 788].  Bothrequi- 
idtes  must  concur  in  eyery  case. 

It  is  urged  that  the  answer  to  the  petition,  so 
far  as  it  refers  to  the  conflicting  claims  of  White 
and  Porter  as  a  ground  for  not  recognizing  the 
claim  of  White,  is  insuflScient  as  a  pleading. 
But  DO  such  ground  is  taken  in  the  demurrer 
to  the  answer;  and,  independently  of  this,  we 
think  that  the  answer  was  sufficient 

We  express  no  opinion  as  to  the  yalidity  of  the 
second  ground  of  defense  set  ui>  in  the  answer. 
— ^that  Uie  Secretary  of  State  is  not  inyested 
with  authority  oyer  the  moneys  in  question  in- 
dependently of  the  President,  and  that  it  is  the 
opinion  of  the  President  that  the  public  inter- 
ests forbid  the  making  of  payments  to  White, 
in  the  condition  of  things  set  forth  in  the 
answer. 

T/i£  decree  of  (he  General  Term  is  r evened, 
and  the  eaee  i$  remanded  to  the  court  below,  toilh 
a  direction  to  dirnniu  the  petition  for  tJie  lorit. 


1931      HORATIO  N.  WHTTBECK,  as  Treasurer 
of  CtTTAHoaA  Comrrr,  Omo,  AppL, 

V. 

MBROANTILB    NATIONAL  BANK    OP 
CLEVELAND,  OHIO. 

(Beo  &  a  Beporter*!  ed.  193-SOOU 

Taxation  ef  bank  shares—^hen  illegal— deduc- 
tion of  debts. 

1.  An  Inorease  In  the  assefisment  of  bank  shares 
of  5  per  centum,  made  by  the  State  Board  of  Equali- 
sation for  incorporated  Banks,  of  Ohio«— Tiekt  to  be 
such  a  discrimination  as  is  forbidden  by  section  6219 
of  the  Revised  Statutes  of  the  United  States,  where 
the  tax  on  other  moneyed  capital  and  personal 
property  was  made  upon  an  estimate  of  SO  per  cent 
of  its  cash  value,  and  the  estimate  of  such  stock 
was  also  made  at  the  same  per  cent,  but  was  in- 
creased by  such  state  board  to  66  per  cent. 

2,  Such  state  board  has  only  power  to  diminish  or 
tnorease  the  assessed  value  oi  the  shares  of  stock 
BO  as  to  make  them  equal  among*  themselves,  and 
has  no  power  of  equalization  of  the  same  with  other 
personal  property. 

8.  In  order  to  entitle  shareholders  to  a  deduction 
of  their  indebtedness  from  the  assessed  value  of 
the  shares  of  their  bank  stock,  it  is  not  necessary 
for  them  to  make  a  demand  for  such  indebtedness 
before  the  completion  of  the  assessment,  where  the 
laws  of  the  State  make  no  provision  for  such  de- 
duction. 

[No.  970.1 
Argued  March  tO,  1888.  Dec%ded  April  S3, 1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Ohio,  enjoining  the  collection  of  the 
part  of  a  tax  on  bank  shares  above  the  as- 
sessed valuation  of  60  per  cent,  and  granting 
relief  to  shareholders  of  a  deduction  on  account 
of  their  indebtedness.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  Lawrencet  Clarenee 
BrowB,  David  K.  Watson,  Atty-Oen,  qfOhio, 
and  Fred'k  L.  Geddes,  for  appellant: 

If  a  thing  is  limited  to  be  done  in  a  particu- 
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lar  form  or  manner,  it  ezdades  every  other 
mode. 

Sedg.  Stat  and  Const  L.  81  {s^,. Mercantile 
Bank  v.  N.  T.  121  U.  8.  188  (80;  895);  Hep^ 
bum  y.  Carlisle  School  Directors,  90  U.  8.  28 
WalL  480  (28: 112.) 

The  necessary  result  of  the  action  of  the 
State  Board  of  Equalization  was  not  a  dis- 
crimination prohibited  by  the  Act  of  Confresa. 

Cummings  v.  Merchants  UaL  Bank,  101  U. 
8.  168  (25:908);  8taU  B.  R  Tax  Oases,  92  U. 
8.  575  (28:663):  Pelton  ▼.  Commercial  Nat. 
Bank,  101  U.  8.  143  (25: 901);  Stanley  y.  Al- 
bany County,  121 U.  8.  536  (30: 1000);  Mercan- 
tile Bank  y.  N.  T.  supra;  Williams  v.  Albany 
County,  122  U.  8.  164  (80: 1088);  Davenport 
Ned.  Bank  y.  Davenport  Board  of  ihualization, 
123  U.  8.  88  (81:  94);  German  Nat.  Bank  y. 
KimbaU,  103  U.  8.  732  (26:469.) 

The  statute  does  not  permit  tne  deduction  of 
indebtedness  from  moneyed  capital. 

Evamville  Bank  y.  Britton,  105  U.  8.  322 
(26: 1053);  Exchange  BankY.  Hines,  8  Ohio  St.  L 

To  entitle  a  shareholder  to  a  deduction  of  his 
individual  indebtedness  from  the  value  of  his 
stock,  he  must  make  the  necessary  aflSdavit  and 
demand. 

Williams  v.  Weaver,  100  U.  8.  547  (25: 708); 
HiUs  V.  ExchangeBank,  105  \J.  8. 819  (26: 1052); 
Albany  County  v.  Stanley,  Id.  305  (26: 1044); 
Stanley  v.  Albany  County,  121  U.  8.  535 
(80: 1000.) 

The  county  auditor  had  no  authority  to  cor- 
rect the  tax. 

State  V.  Montgomery  County,  81  Ohio  8t. 
271.  Ins.  Co.  V.  CapeUar,  88  Ohio  St.  560; 
Butler  v.  Hamilton  Coun^,  39  Ohio  St.  168. 

Messrs.  W.  W.  Boynton  and  John  0* 
Hale*  for  appellee: 

The  rate  of  taxation  involves  both  the  valua- 
tion placed  on  the  property  and  the  percentage 
of  assessment  on  that  valuation. 

People  V.  Weaver,  100  U.  8.  539  (25: 705): 
Pdton  V.  Commercial  Nat.  Bank,  101  U.  8. 143 
(25: 901);  Stanly  v.  Albany  County,  121  U.  8. 
542  (80: 1001);  Boyer  v.  B^,  113  U.  a  694 
(28. 1090.) 

The  shares  of  the  appellees  are  valued  higher 
than  other  moneyed  capital  in  the  dty  and 
county  where  the  Bank  is  located. 

Mercantile  Bank  v.  N.  T  121  U.  8.  188-155 
(80: 895-901);  Mrst  Nat.  Bank  v.  Lucas  County 
Treas.  25  Fed.  Rep.  759;  Pelton  v.  Commercial 
Nat.  Bank,  101  U  S.  143(25:901);  Cummings 
V.  MercftanU  Nat.  Bank,  Id.  155  (25:904). 

The  taxation,  without  permitting  the  share- 
holder to  Qeduct  the  amount  of  his  bona  fids 
indebtedness,  is  a  discrimination  forbidden  by 
the  Act  of  Congress. 

Eranmlle  Bank  v.  Britton,  105  U.  8.  322 
(26:1053);  People  v.  Weaver,  100  U.  8.  539 
(25:705);  Cummings  y.  Merchants  Nat.  Bank. 
101  U.  S.  153(25:  903);  Albany  County  v.  Stan- 
ley, 105  U.  S.  305  (26: 1044);  Mercantile  Bank 
V.  N.  T.  121  U.  8. 152-157  (30: 900-902);  Stat^ 
ley  V.  Albany  County,  Id.  54;5  (30: 1001.) 

The  restriction  in  section  5209  is  in  harmony 
with  Ohio  cases. 

Exchange  Bank  v.  Eines,  3  Ohio  St.  15;  Pel- 
ton  t.  Commercial  Nat.  Bank,  supra. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 
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ri94l     '^^^  ^  '^  appeal  from  the  Circuit  Court  of 
^       ^  the  United  States  for  the  Northern  District  of 
Ohio. 

The  Mercantile  National  Bank  of  Cleveland, 
Ohio,  brought  this  suit  against  Horatio  N. 
Whitbeck,  the  appellant  here,  as  Treasurer  of 
Cuyahoga  County,  in  that  State,  in  which  the 
City  of  Clevelana  is  located,  to  restrain  him 
from  the  collection  of  certain  taxes  levied  upon 
the  shares  of  the  capital  stock  of  that  Bank. 
The  substantial  allegations  of  the  bill  are  that, 
upon  the  assessment  of  the  value  of  the  shares 
of  its  capital  stock  for  purposes  of  taxation, 
they  were  estimated  at  sixty -five  cents  on  the 
dollar  of  their  real  value  in  money;  while  all 
other  personal  property  in  the  City  of  Cleve- 
land and  County  of  Cuyahoga,  including  the 
moneyed  capital  in  the  hands  of  individual 
citizens  of  said  city  and  county,  was  estimated 
at  only  sixty  cents  upon  the  same  basis. 

This  occurred  in  the  following  manner:  The 
auditor  of  Cuyahoga  County,  in  accordance 
with  the  rules  and  practice  adopted  for  the 
valuation  of  other  moneyed  capital  of  individ- 
uals, fixed  the  taxable  value  of  these  bai^k 
shares  at  60  per  centum  of  their  true  value  in 
money,  and  certified  and  transmitted  the  same 
Co  the  annual  State  Board  of  Equalization  for 
incorporated  banks.  This  boaid  made  an  or- 
der increasing  the  valuation  to  65  per  centiun, 
which  latter  value  was  certified  back  to  the  au- 
ditor and  by  him  placed  upon  the  tax  duplicate 
for  the  year  1885.  This  was  delivered  to  the 
defendant,  the  Treasurer  of  said  County,  for 
the  collection  of  the  taxes  thereon. 

Another  point  made  by  the  bill  was,  that 
while  the  Statutes  of  Ohio  permit  the  taxpayer 
owning  moneyed  capital  subject  to  taxation  to 
make  a  deduction,  from  the  amount  asse^ed 
[196]  against  him  on  account  of  credits,  of  the 
amount  of  his  bona  ftde  indebtedness,  no  such 
provision  iS  made  in  regard  to  the  indebtedness 
of  any  holder  of  bank  stock.  The  bill  sets  up 
as  affected  by  this  proposition  the  names  of 
certain  shareholders  of  the  plaintiff  bank,  who 
claim  that  they  should  be  allowed  this  deduc- 
tion for  their  mdebtedness  upon  the  taxable 
value  of  their  bank  shares. 

The  case  was  tried  before  the  circuit  and  dis- 
trict jud^,  sitting  together,  and  a  certificate 
of  a  division  of  opinion  was  made,  accom- 
panied by  a  statement  of  the  facts  on  which 
the  difference  arose.    A  decree  was  entered  in 
accordance  with  the  opinion  of   the  circuit 
Judge,  enjoining  the  collection  of  the  amount 
represented  by  tne  difference  between  60  and  65 
per  centum  of  the  actual  value  of  the  stock, 
and  granting  the  relief  asked  for  by  the  share- 
holders who  claimed  a  deduction  on  account  of 
their  indebtedness,  except  as  to  three  of  them. 
As  regards  the  alle/sration  of  a  discrimination 
Against   the  stockholders  on  account  of  the 
shares  held  by  them,  caused  by  the  increase 
in    the   assessment   of   5    per   centum  made 
by  the  State  Board  of  Equalization,  the  matter 
U  not  alto^ther  free  from  difilculty;  but  we 
«re  of  opinion  that  there  is  such  a  discrim- 
ination as  is  forbidden  by  section  5219  of  the 
Bevised  Statutes  of  the  United  States.    It  is 
certainly  true  that  the  tax  upon  personal  prop- 
erty, including  the  moneyed  capital  of  private 
citizens,  in  Cuyahoga  County  is  made  upon  an 
estimate  of  sixty  per  centum  of  its  cash  value 
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in  all  ca8c.s  except  with  regard  to  bank  stocksL 
and  that  in  regard  to  these  the  valuation  is  fixed 
upon  the  same  basis  at  65  per  centum.  It  ia 
probably  the  fact,  as  allegea  by  the  counsel  for 
the  treasurer,  that  the  state  board,  having  these 
stocks  under  consideration,  may  have  made  a 
truer  estimate,  and  may  have  equalized  their 
assessed  value  over  the  entire  State;  but  this 
equalization,  from  the  very  nature  of  the  func- 
tions and  powers  of  that  body,  merely  has  ref- 
erence to  bank  shares  as  among  themselves; 
that  is  to  say,  its  purpose  is  to  make  the  capital 
stock  of  all  incorporated  banks  in  the  State 
equal  in  valuation  for  the  purposes  of  taxation, 
so  far  as  relates  to  their  actual  cash  value. 
This  board  has  no  other  power  than  this;  it  riQAi 
has  no  capacity  to  equalize  the  valuation  of  ^  ^ 
bank  shares  for  taxation  as  compared  with 
other  moneyed  capital  in  the  State.  Such  capi- 
tal may,  therefore,  have  a  valuation  vQry  much 
below  its  real  value,  and  even  very  much 
below  the  conventional  rate  fixed  upon  bank 
stocks  by  the  action  of  this  body,  and  that  re- 
sult almost  necessarily  follows  in  this  case  from 
the  nature  of  the  powers  which  have  been  con- 
ferred upon  it  While  it  has  the  power,  and  it 
is  made  its  duty,  to  take  the  valuation  of  bank 
shares,  as  reported  to  it  by  the  auditor  of  Cuya- 
hoga County,  and  make  a  comparison  between 
it  and  the  reports  of  the  same  character  made 
to  it  by  the  eighty  other  counties  in  the  State,  it 
receives  no  such  report  in  regard  to  any  other 
moneyed  capital.  There  is  no  means  furnished 
it  for  the  purpose  of  making  a  comparison  of 
the  proportion  which  the  assessment  sustains  to 
the  true  value,  as  between  the  banks  and  the 
other  moneyed  capital  of  the  State,  in  the  differ- 
ent counties  thereof.  While  it  is  not  an  absolute 
necessity  that  this  method  should  result  in  a 
discrimination  against  the  national  banks,  it  is 
one  of  the  probabilities,  as  has  happened  in  this 
case,  that  it  may  produce  such  a  result  which 
shall  be  unfavorable  to  those  institutions. 

Section  2804  of  the  Revised  Statutes  of  Ohio 
enacts  that  an  annual  county  board  for  the 
equalization  of  the  real  and  personal  property, 
moneys,  and  credits  in  each  county,  exclusive 
of  cities  of  the  first  and  second  class,  shall  be 
composed  of  the  county  commissioners  and 
county  auditor,  who  shall  meet  at  the  office  of 
the  latter  in  each  county  on  the  Wednesday 
after  the  third  Monday  in  May,  annually,  it 
is  provided  that  this  board  shall  have  power  to 
hear  complaints  and  to  equalize  the  valuation 
of  all  real  and  personal  property,  moneys,  and 
credits  within  the  county.  It  is  under  this 
statute  that  the  assessment  was  made  which  the 
auditor  certified  to  the  State  Board  of  Equali- 
zation. No  complaint  has  been  made  that  this 
assessment  upon  the  capital  shares  of  the  plaint- 
iff bank  was  in  any  wise  unequal  as  regards 
the  assessment  upon  other  moneyed  capital. 

The  organization  and  method  of  proceeding 
of  the  State  Board  of  Eaualization  for  incor-     ri07| 
porated  banks  is  providea  for  in  the  following 
sections  of  the  Revised  Statutes  of  Ohio,  1880: 

"Sec.  2808.  (As  reenacted  March  9,  1883: 
80  Ohio  Laws,  55.)  The  governor,  auditor  of 
State,  atid  attorney-general  shall  constitute  a 
board  for  the  equalization  of  the  shares  of  incor- 
porated banks,  and  for  this  purpose  they  shall 
meet  on  the  third  Tuesday  of  June,  annually,  at 
the  office  of  the  auditor  of  State,and  examine  the 
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returns  of  said  banks  to  the  countv  auditors.and 
the  value  of  said  shares  as  fixed  by  the  county 
auditors,  as  the  same  shall  have  been  reported 
by  tbe  county  auditors  to  the  State  auditor. 

"Sec.  2809.  (As  amended  March  9,  1883;  80 
Obio  Laws, 55.)  Said  board  shall  bear  complaints 
and  equalize  the  value  of  said  sbares  according 
to  the  rules  prescribed  by  this  title  for  valuing 
and  equalizing  the  values  of  real  and  personal 
proi)erty;  and  if  in  the  judgment  of  the  board, 
or  a  majority  of  them,  the  aggregate  value  of 
all  the  bank  property  so  reported  to  said  board 
by  the  county  auditors  is  below  its  true  value 
in  money,  they  may  increase  or  diminish  the 
value  of  said  shares  by  such  a  per  cent  as  will 
equalize  said  shares  to  their  true  value  in 
money;  provided,  that  said  board  shall  not  in- 
crease or  reduce  the  grand  aggregate  value  of 
bank  shares,  as  retui-ned  by  the  several  county 
auditors. by  more  than  twenty  (20)  per  centum.'' 

It  is  obvious  from  these  two  sections  that  the 
only  power  of  this  board  is  to  diminish  or  in- 
crease the  assessed  value  of  the  shares  of  stock 
by  such  a  per  centum  as  will  make  them  equal 
among  themselves,  and  that  there  is  no  power 
of  equalization  so  far  as  other  personal  proper- 
ty is  concerned  or  in  comparison  with  other 
moneyed  capital  in  the  hands  of  individuals. 
The  lan^age  directing  the  board  to  proceed 
•*accordmg  to  the  rules  prescribed  by  this  title 
for  valuing  and  equalizing  the  values  of  real 
and  personal  property"  aoes  not  authorize  a 
comparison  of  the  value  of  bank  shares  with 
that  of  real  and  personal  property,  but  is  only 
intended  to  have  regard  to  the  mode  of  pro- 
cedure, such  as  layinfi^  before  that  body  the  re- 
ports of  the  county  auaitors,hearing  complaints, 
and  equalizing  the  assessments  as  between  the 
[198]  the  shares  of  the  different  banks.  Therefore 
in  the  order  by  which  it  equalized  the  various 
bank  shares  as  among  themselves,  from  all 
over  the  State,  and  certmed  this  increase  of  5  per 
centum  upon  the  assessment  to  the  auditor  of 
Cuyahoga  County,  it  had  no  purpose  to  change 
or  to  equalize  the  assessment  in  its  relation  to 
other  moneyed  capital  of  the  State,  of  the  City 
of  Cleveland,  or  of  the  County  of  Cuyahoga. 

It  is  said,  however,  that  the  standard  of  com- 
parison required  by  the  Act  of  Congress  is  the 
assessment  of  all  the  banks  in  the  State  with  that 
upon  moneyed  capital  all  over  the  State,  and 
that  there  is  no  evidence  presented  in  this  suit 
that  there  was  any  discrimination  against  the 
Bank  if  the  standard  of  comparison  here  sug- 
^sted  is  the  one  which  should  govern.  There 
IS  evidence  that  the  rule  which  was  adopted  by 
tbe  Board  of  Equalization  of  Cuyahoga  Coim^, 
of  fixing  the  assessment  at  60  per  centum  of  the 
cash  value  of  the  property,  prevailed  in  eleven 
other  counties  of  tbe  State.  It  is  also  a  fact  that 
in  regard  to  those  counties  the  discrimination 
against  the  national  banks,  as  compared  with 
other  moneyed  capital,  is  established. 

This  alone  would  be  sufiScient  to  establish  a 
discrimination  as  to  28.6  mills  out  of  the  entire 
rate  of  26  mills  on  the  dollar  of  valuation;  it 
being  found  as  a  matter  of  fact  that  26  mills  was 
the  entire  tax  levied  upon  all  the  property  in 
the  County  of  Cuyahoga  under  this  assessment, 
of  which  the  amount  of  23.6  mills  was  exclu- 
sively devoted  to  county  and  city  purposes,  and 
but  2.4  mills  was  levied  for  state  purposes. 

While  it  might,  perhaps,  be  pUusibly  said 
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that  in  regard  to  taxation  for  state  poiposes,  the 
rule  of  comparison  should  include  the  whole 
State,  it  is  e(]^ually  clear  that  for  the  much 
larger  proportion  of  tax  levied  for  county  and 
city  purposes  the  assessment  upon  the  moneyed 
capital  of  the  citizens  in  such  county  and  city 
should  furnish  the  standard  by  which  the  in- 
equality of  taxation  should  be  determined. 

As  it  has  already  been  shown  that  the  board 
for  the  equalization  of  the  shares  of  incorpo- 
rated banks  had  neither  the  authority  nor  the 
means  to  establish  and  equalize  the  assessment 
of  the  shares  of  all  the  banks  of  the  State  with 
the  other  moneyed  capital  of  the  State,  we  do 
not  very  well  see  how  the  oral  testimony  of  [199] 
witnesses  offered  to  establish  this  uniformity  of 
assessment  could  do  so;  and  if  it  could,  how  it 
was  competent  to  do  it  in  the  face  of  the  fact 
that  the  board  had  no  such  power. 

In  regard  to  the  deduction  of  their  bona  flda 
indebtedness,  claimed  on  tbe  part  of  certain 
owners  of  shares  in  the  plaintiff  bank  from 
the  assessment  levied  upon  such  shares,  tho 
court  finds  that  no  demand  was  made  therefor, 
•'either  by  the  complainant  or  by  any  of  ita 
shareholders,  until  the  17th  day  of  December, 
A.  D.  1885,  a  date  prior  to  the  commencement 
of  this  action,  at  which  time  the  entire  process 
of  the  appraisement  and  equalization  of  tho 
value  of  said  shares  for  taxation  had  been  com- 
pleted, and  the  tax  duplicate  for  said  year  had 
been  delivered  in  accordance  with  law  to  tho 
Treasurer  of  said  County,  for  the  collection  of 
said  taxes;  but  the  laws  of  Ohio  make  no  pro* 
visions  for  the  deduction  of  the  bona  fide  in- 
debtedness  of  any  shareholder  from  the  shares 
of  his  stock,  and  provide  no  means  by  which 
said  deduction  can  be  secured." 

Under  the  decision  in  HilU  v.  Exchange  Bank, 
106  U.  S,  819  [26: 1052],  we  are  of  opinion 
that  the  Bank  was  entitled  to  relief  in  the  cases 
of  all  the  shareholders  named  in  the  bill  (ex- 
cept James  A.  Bamett,  Robert  L.  Chamber- 
lain, and  James  Parmalee),  and  that  the  fact 
that  they  did  not  make  an  earlier  demand  for 
the  deduction  of  their  indebtedness  from  the 
assessed  value  of  the  shares  of  their  bank  stock 
does  not  defeat  their  right  to  have  it  made  by  this 
bill  in  chancery,  for  the  reason  that  the  court 
expressly  finds  that  ''the  laws  of  Ohio  make 
no  provision  for  the  deduction  of  tbe  bona  fide 
indebtedness  of  any  shareholder  from  the  shares 
of  his  stock  and  provide  no  means  by  which 
said  deduction  can  be  secured." 

This  was  precisely  the  case  in  regard  to  HilU 
▼.  Exchange  Bankt'^^n  which  the  court  said: 
"We  are  of  opinion  that,  considering  the  de- 
cision of  the  Court  of  Appeals  of  New  York,  tho 
action  of  the  assessors  in  the  case  of  Williams, 
and  their  own  testimony  in  this  case,  it  is  en- 
tirely clear  that  all  afl^davits  and  demands  for 
deduction  which  could  and  might  have  been 
made  would  have  been  disregarded  and  un- 
availing, and  that  the  assessors  nad  a  fixed  pur- 
pose, generally  known  to  all  persons  interested,  [SOD] 
that  no  deduction  for  debts  would  be  made  in 
tbe  valuation  of  bank  shares  for  taxation.  It 
is,  therefore,  not  now  essential  to  show  such 
an  offer,  when  it  is  established  that  there  were 
debts  to  be  deducted,  and  when  the  matter  ia 
still  in  fieri,  the  tax  being  unpaid." 

In  regard  to  all  of  the  snareholders  claiming 
this  deduction,  except  Bamett,  Chamberlain, 
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tnd  Pannalee,  the  ooart  finds  that  the  allega- 
tions of  the  bill  are  true,  but  that  as  to  them 
they  are  untrue.  It  therefore  granted  relief 
by  the  injunction  as  to  all  of  them  except  these 
three,  as  to  which  it  was  denied.  It  is  to  be 
observed,  however,  that  the  Bank  takes  no  ap- 
peal from  the  part  of  the  decree  denying  relief 
to  these  three  shareholders. 

These  principles  require  the  affirmance  of 
the  decree  of  the  circuit  court;  and  while  there 
will  be  found  in  them  a  sufficient  answer  to 
the  questions  certified  by  the  judges  of  that 
court,  we  do  not  think  it  necessary  to  make  a 
more  specific  answer  to  each  of  them. 

The  decree  U  c^fl/rmed. 


1*^1  UNITED  STATES,  Appt., 

CHARLES  W.  BEEBE  bt  al. 

(See  8.  C.  Beporter*s  ed.  88S-8iB.) 

Iknoer  qf  aUcmey-general—defeMee  cf  Statute 
€f  Limitaticne  and  lathee, 

1.  Tlie  attorney-general  may  iostttute  a  suit  In 
the  name  of  the  United  States  to  set  aside  a  patent 
obtained  from  it  by  fraud  or  mistake. 

i.  In  cases  where  the  Government,  althouflrh  a 
nominal  plaintiff,  has  no  real  interest  in  the  lioga- 
tion,  but  has  allowed  its  name  to  be  used  therein 
for  the  sole  benefit  of  a  private  person,  the  de- 
fenses of  laches  and  the  Statute  of  limitation  are 
available,  the  same  as  in  suits  between  private  in- 
dividuals. 

[No.  180.] 
Argued  Feb.  10, 13, 1888.  Decided  April  30, 1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Arkansas,  sustaining  a  demurrer  and 
dismissing  an  action  to  set  aside  patents  for 
land.    Affirmed. 

Statement  by  Mr.  Juetiee  Lamart 
This  is  a  suit  in  eouity  brought  bv  the  attor- 
ney-general on  behalf  of  the  United  States  to 
aet  aside  and  cancel  certain  patents  issued  in 
favor  of  Roswell  Beebe,  in  1888  and  1880,  for 
about  480  acres  of  land  upon  wliich  tiie  present 
City  of  Littie  Rock,  Arkansas,  is  partly  built. 
Boswell  Beebe  having  died  many^rears  ago, 
this  suit  is  prosecuted  ai^inst  his  heirs  and  le- 
nl  representatives.  It  was  brought  in  the 
United  States  Circuit  Court  for  the  Eastern 
Pistrict  of  Arkansas,  the  bill  having  been  filed 
CO  the  81st  of  January,  1888.  The  ground  up- 
on which  it  is  asked  that  said  patents  may  be 
set  aside  and  canceled  is,  that  at  the  date  of 
their  issue,  and  for  a  long  time  prior  thereto, 
the  United  States  did  not  own  the  land  em- 
braced in  them»  but  that,  on  the  contrary,  said 
land  was  legallv  appropriated  bv  other  persons, 
and  was  therefore  se^gated  from  the  public 
domain:  that  said  Roswell  Beebe  and  others 
fraudulentiy  conspired  together  for  the  purpose 
of  ^curing  said  patents,  and  by  false  represen- 

tations,  pretenses,  and  undue  influence  persuad- 

[S89]  ed  and  "coerced  the  register"  of  the  United 
States  Land  Office  at  Littie  Rock  into  the  be- 
lief that  he  (Beebe)  was  entitled  to  said  patents, 
etc. :  and  that  bv  reason  of  said  premises  said 
patents  are  fraudulent  and  void. 
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The  bill  sets  out  at  considerable  length  and 
with  n^uch  regard  to  details  a  great  array  of 
aU^ed  facts  connected  with  the  issue  of  said  pa- 
tents, the  former  appropriation  of  the  land,  and. 
the  alleged  fraudulent  acts  and  practices  of  said 
Beebe  with  reference  to  said  land.  In  sub- 
stance they  are  as  follows:  That  said  lands- 
were  formerly  a  part  of  the  Quapaw  Indian 
reservation,  but  were  ceded  to  the  United  States 
by  the  Treaty  of  August  24, 1818,  and  thereby 
became  part  of  the  public  domain;  that  after- 
wards, to  wit,  in  1810  and  1820,  they,  with  oth- 
er lands  not  involved  in  this  controversy,  were- 
located  with  what  is  known  as  "New  Madrid 
Certificates"  issued  by  the  lecorder  of  land  ti- 
ties  at  St.  Louis  in  November,  1815,  under  and 
in  accordance  with  the  provisions  of  tiie  Act  of 
Congress  approved  February*  17, 1815,  entitled 
"An  Act  for  the  Relief  of  the  Inhabitanto  of 
the  Late  Coontyof  New  Madrid,  in  the  Mis- 
souri Territory,  Who  Sufitered  by  Earthquakes,'^ 
3  Stat,  at  L.  211;  that  by  virtue  of  said  loca- 
tions all  of  said  lands  were  surveyed,  and  the 
surveys  were  returned  to  the  recorder  on  the 
17th  of  October,  1820,  whereby  said  lands  be- 
came legally  appropriated  by  the  holders  and 
owners  of  said  certificates,  and  thus  severed 
from  the  mass  of  the  public  domain;  that  the 
equitable  titie  to  said  lands  thus  became  vested 
in  the  locators  of  said  certificates  and  their  as- 
signs, and  was  afterwards,  by  proper  assign- 
ments and  conveyances,  transferrea  to  and  oe- 
came  vested  in  one  W.  M.  CHara,  who  subse- 
quentiy  conveyed  the  lands  in  undivided  moi- 
eties to  Nathaniel  Philbrook  and  Chester  Adi- 
ley ;  that  in  1824  said  Philbrook  died  intestate* 
seised  and  possessed  of  an  undivided  half  inter- 
est in  said  lands  held  under  the  title  aforesaid, 
and  the  same  descended  to  his  father,  Eliphalet 
PhUbrook,  a  citizen  of  New  Hampshire  and 
his  sole  heir  at  law,  who,  dying  in  1828,  by 
last  will  and  testament  devised  aU  bis  interest 
in  and  to  said  lands  to  Thomas  H.  Ellison  and 
six  of  his  other  children  and  grandchildren;  that 
said  devisees  and  heirs  of  such  as  are  deceased 
have,  byproper  deeds,  conveyed  said  lands  to 
George  Y  Dietrich,  Jabez  C.  Hurst,  citizens  of 
Galeslmrg,  Illinois,  and  John  F.  Calder,  a  citi- 
zen of  Troy,  New  York,  in  trust  to  ap^  for 
and  obtain  patents  thereto  from  the  United 
States;  that  said  trustees  applied  to  the  United 
States  recorder  of  Und  titles  at  St.  Louis,  Mis- 
souri, for  patent  certificates  in  support  of  said 
original  "New  Madrid"  locations,  and,  on  the 
10th  day  of  September,  1875,  that  officer  issued 
such  certificates  in  the  names  of  the  original 
locators  and  their  legal  representatives  for 
said  lands,  as  he  was  authorized  to  do  by  the  said 
Act  of  February  17, 4815;  that  afterwards  said 
trustees  made  application  for  patents  for  said 
lands  to  the  proper  United  States  authorities, 
but  that  such  patents  were  refused  because  of 
the  existence  of  the  outstanding  patents  issued 
to  said  Beebe  as  aforesaid;  that  from  the  time 
of  said  locations,  surveys,  and  returns  in  181^ 
and  1820,  up  until  the  issuance  of  the  Beebe 
patents  in  1838  and  1839.  the  said  New  Madrid 
locations  were  the  only  titles  to  said  lands,  and 
under  them  the  Town  of  Little  Rock  was  laid 
out  and  built  on  said  lands,  was  dulv  incorpor- 
ated, and  contained  hundreds  of  mhabitant8> 
prior  to  and  at  the  time  when  said  patents  were- 
issued;  that  said  Beebe  patents  were  issued  on 
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certain  preemption  float  claimB,  all  located 
about  the  year  18^,  under  the  proyisions  of  the 
second  section  of  the  Preemption  Act  of  May 
^,  1880,  and  the  Amendatory  Act  of  July  14, 
1882,  4  Stat,  at  L.  420,  608,  but  that  such  pre- 
emption locations  were  fraudulent  and  void, 
because  the  lands  had  already  been  appropri- 
ated by  the  New  Madrid  certificates,  were  at 
that  time  occupied  and  improved  by  actual  set- 
tlers, and  were  consequently  not  subject  to  pre- 
emption; that  said  Beebe  never  procured  the 
consent  of  said  settlers  to  the  location  of  said 
preemption  floats  and  the  issue  of  said  patents, 
as  required  and  provided  by  the  said  preemp- 
tion Acts  and  the  regulations  of  the  General 
Land  Office,  but,  on  the  contrary,  imposed  upon 
the  officers  of  the  Land  Department,  and  in- 
duced them  to  believe  that  he  had  complied 
with  the  law  and  the  regulations  in  every  re- 
spect, when  in  fact  his  every  act  in  procuring 
said  patents  was  done  in  violation  of  law  and 
[841  ]  was  part  of  a  conspiracy  to  defraud  the  United 
States  and  the  holders  under  said  New  Madrid 
locations,  and  that  in  furtherance  of  said  con- 
spiracy said  Beebe  entered  into  a  so-called  bond 
to  convey  to  the  original  holders  and  claimants 
of  said  lands  the  title  which  he  was  to  and  did 
acquire  by  the  issue  of  said  patents  on  said  float 
clauns,  which  he  afterwards  fraudulently  failed 
and  refused  to  do,  all  of  which  was  fraud  on 
the  United  States  and  other  claimants  to,  and 
aettlers  upon,  said  lands;  that  all  defects  of  the 
said  New  Madrid  Act  and  of  the  locations  there- 
under have  been  cured  by  subsequent  Acts  of 
Congress  and  the  opinions  of  the  attorney-gen- 
eral and  decisions  of  the  Department,  ana  by 
decisions  of  the  Supreme  Ourt  of  the  United 
States  construing  the  same;  and  that  said  loca- 
tions of  said  floats  and  the  issuance  of  said  Bee- 
be patents  were  allowed  under  a  misconception 
of  the  law,  procured  by  undue  means  and  in 
violation  of  the  law,  and  the  same  are  null  and 
void,  and  ought  in  equity  and  good  conscience 
to  be  cancelea 

The  defenses  relied  on  in  the  court  below,  by 
way  of  demurrers  and  pleas,  were  (l)the  want 
of  authority  in  the  attorney-general  to  file  a  bill 
for  the  annulment  of  a  patent  in  a  case  like  the 
present;  (2)  that  the  claim  is  barred  by  the  Stat- 
ute of  Limitations;  (8)  that  the  claim  sued  upon 
is  stale;  (4)  that  the  plaintiff  has  no  equity  to 
maintain  this  suit;  and  that  all  this  appears  up- 
on the  face  of  the  bill  itself.  The  demurrer  to 
the  bill  was  sustained,  and  the  bill  dismissed, 
from  which  decree  of  dismissal  an  appeal  on  be- 
half of  the  United  States  brings  this  case  here. 

Mr,  Henrjr  H.  Baker*  for  appellant: 

At  the  time  the  selectioDS,  sales,  and  confir- 
mations were  made,  and  patents  issued  whose 
cancellation  is  asked,  said  lands  were  all  appro- 
priated by  the  location,  surveys,  and  returns 
thereof  with  said  New  Madrid  certificates. 

Stoddard  w.  Chambers,  48  U.  S.  2  How.  284 
<11:  269);  Barry  v.  Oambls,  44  U.  S.  8  How. 
82  (11: 479);  Lessieurv.  Price,  58  U.  S.  12  How. 
59  (18:  893);  Hale  v.  Gaines,  68  U.  S.  22  How. 
144  (16:  264);  Witherspoon  v.  Duncan,  71  U.  8. 
4  Wall.  218  (18:  842);  Beetar  v.  J«/t/<y,  78  U.  S. 
6  Wall.  142  (18:  788);  Bot  Springs  Cases,  92  U. 
S.  698,  718  (28:  690,  696). 

All  patents  and  certificates  for  lands  so  ap- 
propriated are  void. 
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OvnningTiam  v.  Ashley,  55  U.  8.  14  How. 
877  (14:  462)  and  cases  above  cited;  Retcharty. 
Fdps,  78  U.  8.  6  Wall.  160  (18:  840);  Atherton 
V.  Fouler,  96  U.  8.  518  (24:  732). 

The  law  forbids  a  second  patent  until  the  first 
ba  canceled 

BisseU  V.  Penrose,  49  U.  S.  8  How.  817  (12: 
1095);  Dosmll  y.  De  la  Lanzo,  61  U.  8.  20 
How.  29  (15:  824);  Moore  v.  Bobbins,  96  U.  8. 
580  (24: 848);  Wirth  v.  Branson,  98  U.  8.  118 
(25:  86). 

It  is  the  duty  of  the  United  States  to  seek  to 
annul  and  vacate  those  instruments. 

U.8.Y.  Hughes,  52  U.  8.  11  How.  552-568 
(13:  800-816);  U,  8,  v.  Stone,  69  U.  8.  2  WalU 
525  (17:  765);  Hughes  v.  U.  8,  71  U.  8.  4  WalL 
282-286  (18:  803,  804);  4  Ops.  Attys-Ckn.  149. 

The  proper  course  to  be  taken  to  set  aside 
the  fraudulent  patents  and  titles  is  the  course 
now  adopted  by  the  United  States. 

Garland  v.  Wynn,  61  U.  8.  20  How.  6  (15: 
801);  Lytle  v.  Arkansas,  68  U.  8.  22  How.  198 
(16:  806):  Lindsey  v.  Hawes,  67  U.  S.  2  Black, 
559  (17:  2Q7)',Minnesota  v.  Batehelder,  68  U.  a 
1  WaU.  109  (17:  551);  Stark  v.  Starr.  78  U.  8. 
6  Waa  402  (18:  925);  Johnson  v.  liwslry,  80 
U.  S.  18  WalL  72  (20:  485);  Samson  v.  Smiley, 
Id.  91  (20:  489);  Moore  v.  Bobbins,  supra. 

The  decision  of  the  land  ofilces  in  issuing 
a  land  patent  is  not  conclusive. 

Johnson  V.  Tomdey,  supra;  Shepley  v.  Oov>an^ 
91 U.  8.  880  (28:424);  Moore  y.  Bobbins,  supra; 
Marquez  v.  Frisbie,  101  U.  8.  478  (25:  800); 
Steel  V.  St,  Louis  BmeUing  db  Btf.  Co,  106  U. 
8.  454  (27:  229). 

The  United  States  are  not  bound  by  any 
Statutes  of  Limitations  not  imposed  by  ()on* 
gress,  and  laches  cannot  be  imputed  to  the  Got- 
emment. 

U.  S.  V.  Kirkpatrick,  22  U.  8. 9  Wheat.  720 
(6: 199);  Smith  v.  U,  8.  80  U.  8.  5  Pet.  292  (8: 
180);  Burgess  v.  Gray,  67  U.  8.  16  How.  48 
(14:  889);  Gibson  v.  Chouteau,  80  U.  8.  18 
Wall.  92  (20:  584);  Gaussen  v.  U.  8.  97  U.  8. 
584  (24: 1009);  U.  8,  v.  Thompson,  98  U.  8.  486 
(25: 194);  U.  8,  v.  Hoar,  2  Mason,  812;  U,  8. 
V.  Williams,  5  McLean,  188;  Swearingen  v.  U, 
8.  11  Gill.  &  J.  878;  U,  8.  v.  Southern  Colora^ 
do  Coal  db  Town  Co,  5  McCrary,  572. 

Messrs.  U.  H.  Rose  and  8.  W,  WUliamt, 
for  appellees: 

It  does  not  appear  that  the  suit  was  prosecu- 
ted by  the  attomey-ifeneral. 

U.  8.  V.  Flint,  4  Sawy.  88;  U.  8,  v.  Throek- 
morton,  98  U.  8.  70  (25:  96). 

The  attorney-general  has  no  right  to  file  the 
bill. 

U.  8,  V.  Minor,  114  U.  S.  248  (29:  11^; 
Moore  v.  Bobbins,  96  U.  8.  530  (24:  848);  U.  8. 
Sehurz,  102  U.  8.  404  (26:  174);  Silver  v.  Ladd, 
74  U.  8.  7  Wall.  228  (19: 141);  Steel  v.  St.  Louis 
Smelting  db  Bef.  Co.  106  U.  8.  454  (27:  229); 
Mowry  v.  Whitney,  81  U.  8.  14  WalL  440  (20: 
859). 

In  Mahn  v.  Hantood,  112  U.  8.  865(28:  669). 
the  court  said  that  a  patent  can  only  be  avoid- 
ed by  a  direct  proceeaing. 

The  decision  of  the  land  ofilcers  on  a  matter 
within  their  jurisdiction  is  of  the  same  force 
and  efl3cacy  as  a  iudgment  of  a  court. 

Steel  Y,  St.  Louis  Smelting  dbB^.  Co.  106  U.  8. 
447  (27:  226);  Moore  v.  Botinns,  96  U.  S.  582  (24: 
849);  I^e  v.  Bank  of  Kentucky,  5  J.  J.  Marsh. 
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582;  Vance  Y.  Burbanfc,  101  U.  8. 514  (25;  929); 
U.  S.  V.  8ehun,  102  U.  8.  401(26: 173);  Quinby 
T.  Gmlan,  104  U.  S.  428  (20:  802);  Marquez  v. 
FrubU,  101  U.  8.  476  (25:  801);  Lansdcde  v. 
Daniels,  100  U.  8. 118  (25:  589.) 

If  the  heirs  of  Pbilbrook  had  a  valid  daim 
tiiey  might  abandon  it. 
-  House  ▼.  Talbot,  51  Tex.  467;  Thornton  ▼. 
Murray,  60  Tex.  161;  MinterY,  Orommdin,  59 
TJ.  8. 18  How.  87  (16:279);  MacKayY,  Boston, 
86  G.  8. 19  WaU.  680  (22: 214);  Fremont  v.  U.  8. 
58  U.  8.  17  How.  642  (15: 241);  French  ▼.  F^av, 
«8  U.  8.  172  (28:  818);  Qrignon  v.  Astar,  48  U. 
8.  2  How.  819(11:283). 

The  heirs  of  Pbilbrook  are  estopped  from 
setting  up  any  claim  to  the  land. 

DaTdey  y.  Hector,  10  Ark.  212;  8haU  y.  Biscoe, 
18  Ark.  165;  Hornor  y.  Hanks^  22  Ark.  583; 
C/tapman  y.  Chapman,  59  Pa.  214;  Cumber- 
land VaU^  R,  B,  Co.  y.  McLanahan,  Id.  23. 

The  claim  is  barred  by  the  Statute  of  Limi- 
tations and  this  fact  appears  on  the  face  of  the 
bUi. 

Where  this  is  the  case  the  objection  may  be 
made  by  demurrer. 

LansdaU  y.  Smith,  106  U.  S.  891  (27:  219); 
Bradstreet  y.  HunUngton,  80  U.  S.  5  Pet.  446 
(8:  186);  Voorhees  y.  Bank  of  U,  8.  36  U.  8.  10 
Pet.  478(9: 499);  Bryan  y.  Forsyth,  60  U.  8. 19 
How.  834  (15:  674);  Cosby  v.  Buchanan,  90  U. 
8.  28  Wall.  458  (23: 142). 

In  no  courts  have  the  Statutes  of  Limitation 
been  more  favorably  construed  than  in  those 
of  the  United  States. 

BeU  v.  Morrison,  26  U.  S.  1  Pet.  860  (7: 178); 
MeCluny  v.  SiUiman,  28  U.  S.  3  Pet.  278  (7: 
678);  Hawkins  v.  Barney,  80  U.  S.  6  Pet.  466 
(8: 193);  Wright  v.  Madison,  59  U.  S.  18  How. 
67  (15:  288). 

After  such  great  laches,  the  suit  will  not  lie. 

MacKay  v.  Easton,  86  U.  S.  19  Wall.  619 
(22:  211):  Cunningham  v.  Ashley,  66  U.  S.  14 
How.  879  (14:  468);  U,  8,  v.  8taU  Bank,  96  U. 
8.  86  (24:  648J;  U.  8.  v.  Bostieick,  94  U.  S.  66 
(24:  66);  U,  6,  v.  8m4th,  Id.  217  (24: 115);  The 
Siren,  74  U.  S.  7  Wall.  159  (19: 182);  Briggs  v. 
Light-boat,  11  Allen.  185;  U,  8.  v.  Bttford,  28 
U.  S.  3  Pet  12  (7:  585);  HaU  v.  Law,  102  U. 
6.  466  (26:  218);  Qodden  v.  KimmeU,  99  U.  S. 
210  (26:  484);  WiUiams  v.  U.  8.  92  U.  &  461 
(28:  498). 

Jfr.  Justice  Lamar  delivered  the  opinion 
of  the  court: 

The  points  involved  in  the  pleadings  and 
made  before  the  court  below  have  been  pre- 
sented and  urged  with  much  earnestness,  lK)th 
in  the  brief  and  in  the  oral  argument  of  coun- 
sel. 

First.  As  to  the  right  of  the  attorney-general 
to  bring  this  suit. 

The  authority  of  the  attorney -general,  under 
the  Constitution  and  laws  of  the  United  States, 
to  institute  a  suit  in  the  name  of  the  United 
States  to  set  aside  a  patent  alleged  to  have  been 
obtained  by  fraud  or  other  mistake,  whenever 
denied  by  a  specific  pleading  before  this  court, 
has  been  uniformly  maintained.  And  it  may 
now  be  accepted  as  settled  that  the  United 
States  can  properly  proceed  by  bill  in  equity  to 
have  a  judicial  decree  of  nullity  and  an  order 
of  cancellation  of  a  patent  issued  in  mistake 
or  obtained  by  fraud,  where  the  Qovemment 
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has  a  direct  interest,  or  is  under  an  obligation 
respecting  the  relief  invoked.  See  the  opinion 
of  the  court  delivered  by  Mr,  Justice  Miller  in 
United  States  v.  San  Jacinto  Tin  Company,  126 
U.  S.  278  [31:  747],  decided  this  term  of  the 
court. 

Even  if  it  had  not  thus  been  authoritatively 
settled,  it  would  have  been  difficult,  upon  prin- 
ciple, to  reach  any  other  conclusion.  The  pub- 
lic domain  is  hela  by  the  Government  as  part 
of  its  trust.  The  Government  is  charged  with 
the  duty  and  clothed  with  the  power  to  protect 
it  from  trespass  and  unlawful  appropriadon, 
and,  under  certain  circumstances,  to  invest  the 
individual  citizen  with  the  sole  possession  of 
the  title  which  had  till  then  been  common  with 
all  the  people  as  the  beneficiaries  of  the  trust 
If  a  patent  is  wrongfully  issued  to  one  individ- 
ual, which  should  have  been  issued  to  another, 
or  if  two  patents  for  the  same  land  have  been 
issued  to  two  different  individuals,  it  may  prop- 
erly be  left  to  the  individuals«to  settle,  oy  per- 
sonal litigation,  the  question  of  right  in  which 
they  alone  are  interested.  But  if  it  should  come 
to  vthe  knowledge  of  the  Government  that  a  pa- 
tent has  been  naudulentJy  obtained,  and  that 
such  fraudulent  patent,  if  allowed  to  stand, 
would  work  prejudice  to  the  interests  or  rights 
of  the  United  States,  or  prevent  the  Govern- 
ment from  fulfilling  an  obligation  incurred  bv 
it,  either  to  the  public  or  to  an  individual, 
which  personal  litigation  could  not  remedy, 
there  would  be  an  occasion  which  would  make 
it  the  duty  of  the  Government  to  institute  judi- 
cial proceedings  to  vacate  such  patent  r  q  aq  i 

In  the  case  before  us  the  bill  avers  that  the  l^^*'  i 
patents  whose  cancellation  is  asked  for  were 
obtained  by  fraud  and  imposition  on  the  part 
of  the  patentee,  Beebe.  It  asserts  that  there 
exists,  on  the  part  of  the  United  States,  an  ob- 
ligation to  issue  patents  to  the  rightful  owners 
of  the  lands  described  in  the  bul;  that  they 
cannot  perform  this  obligation  until  these  fraud- 
ulent patents  are  annulled;  and  that  they  there- 
fore bring  this  suit  to  annul  these  fraudulent 
instruments  whose  existence  renders  the  Unit- 
ed States  incapable  of  fulfilling  their  said  prior 
obligation. 

The  court  below  held  that,  the  bill  in  this 
case  having  been  filed  on  the  recommendation 
of  the  Secretary  of  the  Interior,  for  the  de- 
clared purpose  of  having  the  questions  which 
were  being  pressed  upon  the  Land  Department, 
in  connecnon  with  the  claims  of  the  Pbilbrook 
heirs  a^nst  the  Qovemment^  determined  by 
the  judicial  department,  which  claims  were 
unsettled  and  important,  the  appeal  to  the 
court  was  proper.  In  this  we  think  the 
learned  judge  is  in  full  accord  with  the  princi- 
ple laid  down  by  Mr.  Justice  Miller  in  the  San 
Jacinto  Case,  and  within  the  following  lan- 
guage of  the  court  in  Hughes  v.  United  States, 
71  U.  8.  4  Wall.  286  [18:  804],  which  was  a 
suit  brought  in  the  name  of  the  United  States 
to  set  aside  a  patent  for  the  benefit  of  a  private 
citizen  entitled  to  the  land  covered  by  said  pa- 
tent Mr,  Justice  Field,  who  delivered  the 
opinion  of  the  court,  speaking  of  the  patent  to 
Hughes,  said:  "Whether  regarded  in  that  as- 
pect or  as  a  void  instrument,  issued  without 
authority,  \i  prima  facie  passed  the  title;  and 
therefore  it  was  the  plain  duty  of  the  United 
States  to  seek  to  vacate  and  annul  the  instru- 
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ment,  to  the  end  that  their  preyious  engagement 
be  fulfilled  hv  the  transfer  of  a  clear  title,— the 
one  hitendea  for  the  purchaser  by  the  Act  of 
Congress. "  Unless,  therefore,  it  appears  on  the 
face  of  the  bill  that  the  claim  set  up  has  no 
equity,  or  that  there  are  valid  defenses  to  the 
suit,  the  jurisdiction  of  the  court  to  entertain 
it  cannot  be  denied. 
[344]  Next,  as  to  the  defense  of  the  Statute  of 
Limitations,  laches,  and  lapse  of  time. 

The  erounds  on  which  Uie  court  below  sus- 
tained the  demurrer  were  (1)  that,  distinct  from 
and  independent  of  the  Statute  of  Limitations 
and  the  laches  of  the  public  ofQcers  of  the  Qoy- 
ernment,  the  lapse  of  time  constitutes  a  good 
defense  to  this  suit,  upon  those  principles  of 
equity  which  would  be  administered  as  between 
two  citizens  litigating  in  this  tribunal;  and  (2) 
that  the  United  States  is  bound  by  the  same  law. 

The  counsel  for  the  complainant  maintain 
that  this  conclusion,  upon  wnich  the  decree  of 
dismissal  rests,  is  erroneous,and  contrary  to  the 
decisions  of  this  court  and  of  every  Circuit  and 
District  Court  in  the  United  States. 

The  principle  that  the  United  States  are  not 
bound  by  any  Statute  of  Limitations,  nor 
barred  by  any  laches  of  their  officers,  however 
gross,  in  a  siut  brought  by  them  as  a  sovereign 
Qovemment  to  enforce  a  public  riffht  or  to 
assert  a  public  interest,  is  establishea  past  all 
controversy  or  doubt.  U,  8,  v.  Nashville,  C, 
d  8t.  L.  R.  Go,  118  U.  S.  125  [80:  88],  and 
cases  there  cited.  But  this  case  stands  upon  a 
different  footing,  and  presents  a  different  ques- 
tion. The  question  is.  Are  these  defenses  avul- 
able  to  the  defendant  in  a  case  where  the  Gov- 
ernment, although  a  nominal  complainant  par- 
ty, has  no  real  interest  in  the  litigation,  but  has 
allowed  its  name  to  be  used  therein  for  4he  sole 
benefit  of  a  private  person? 

It  has  not  been  unusual  for  this  court,  for  the 
purposes  of  Justice,  to  determine  the  real  par- 
ties to  a  suit  by  reference  not  merely  to  the 
names  in  which  it  is  brought,  but  to  the  facts 
of  the  case  as  thev  appear  on  the  record. 
Thus,  in  the  case  decided  at  this  term.  Be  Avers, 
128  U.  S.  492,  498  [81:  225],  the  court  held 
that  the  State  of  Virginia,  though  nt>t  named 
as  a  party  defendant,  was  the  actual  party  in 
the  controversy.  Mr.  Justice  Matthews,  who 
delivered  the  opinion,  said:  "  It  is,  ti\erefore, 
not  conclusive  of  the  principal  question  in  this 
case  that  the  State  of  Virginia  is  not  named 
as  a  party  defendant.  Whether  it  is  the  act- 
ual party  *  ♦  ♦  must  be  determined  by  a  con- 
sideration of  the  nature  of  the  case  as  present- 
ed on  the  whole  record."  So  in  the  cases  of 
New  Hampshire  v.  Louisiana  and  New  York  v. 
Louisiana,  108  U.  8.  76  [27:  656].  the  court 
looked  behind  and  through  the  nominal  parties 
on  the  record  to  ascertain  who  were  the  real 
345]  parties  to  the  suit  Chief  Justice  Waite,  in  de- 
livering the  opinion  of  the  court,  used  the  fol- 
lowing language:  **  No  one  can  look  at  the 
pleadings  and  testimony  in  these  cases  without 
being  satisfied,  beyond  all  doubt,  that  they 
were  in  legal  effect  commenced,  and  are  now 
prosecuted,  solely  by  the  owners  of  the  bonds 
and  coupons.  ♦  *  ♦  The  bill,  although  signed 
by  the  attorney-general,  is  also  s^ned,  and 
was  evidently  drawn,  by  the  same  counsel  who 
prosecuted  the  suits  for  the  bondholders  in 
Louisiana,  and  it  is  manifested  in  many  ways 
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that  both  the  State  and  the  Attomejr-Qeneral 
are  only  nominal  actors  in  the  proceeding.  The 
bondowner,  whoever  he  may  be,  was  the  pro- 
moter and  is  the  manager  of  the  suit.  *  *  * 
And  while  the  suits  are  in  the  names  of  the 
States,  they  are  under  the  actual  control  of  in- 
dividual citizens,  and  are  prosecuted  and  car- 
ried on  altogether  by  and  for  them." 

In  the  case  of  United  States  v.  Nashville,  0. 
db  8t.  L,  Railway  Company,  supra,  in  whidi  it 
was  decided  that  the  Statute  of  Limitations  of 
the  State  of  Tennessee  was  no  defense  to  an 
action  of  the  United  States  upon  certain  nego- 
tiable bonds  held  by  them  for  public  use,  Mr, 
Justice  Qray  is  careful  to  say:  "This  case 
does  not  present  the  question  what  effect  the 
statute  may  bave  in  an  action  on  a  contract  in 
which  the  United  States  have  nothing  but  the 
formal  tiUe,  and  the  whole  interest  belongs  to 
others; "  and  cites  Maryland  v.  Baldwin,  113 
U.  S.  490  [28:  822];  Miller  v.  8taU,  88  AU.  600. 

In  the  former  case  it  was  held  that  a  suit  in 
the  name  of  a  State  for  the  benefit  of  parties 
interested  is  to  be  regarded  as  a  suit  in  the  name 
of  the  party  for  whose  benefit  it  is  brought 
Mr,  JustieeWisil^,  delivering  the  opinion  of  the 
court,  said:  '*  The  name  of  the  State  is  used 
from  necessity  when  a  suit  on  the  bond  is  pros- 
ecuted for  the  benefit  of  a  person  interested, 
and  in  such  cases  the  real  controversv  is  be- 
tween him  and  the  obligors  on  the  bond; "  and 
the  case  was  decided  upon  a  consideration  of 
the  merits  as  if  the  party  interested  was  alone 
named  as  plaintiff.  And  he  cited,  approving- 
ly, the  following  language  in  McNutt  v.  BlanS^ 
A  U.  S.  2  How.  9  [11: 159]:  "  As  the  instru- 
ment of  the  state  law,  his  (the  Governor's)  name 
is  in  the  bond  and  to  the  suit  upon  it;  but  in 
no  just  view  ♦  ♦  *  can  he  be  considered  a  liti- 
gant party.  Both  look  to  things,  not  names; 
to  the  actors  in  controversies  and  suits,  not  to 
the  mere  forms  or  inactive  instruments  used  in 
conducting  them  in  virtue  of  some  positive  law." 

In  Miller  v.  State,  the  other  case  cited  bjr  Mr, 
Justice  Gray,  the  court  said :  "As  laches  is  not 
to  be  imputed  to  the  Government,  the  Statute 
of  Limitations  does  not  apply  to  the  State  un- 
less it  be  clear  from  the  Act  that  it  was  intend- 
ed to  include  the  State.  *  *  *  In  our  opinion, 
the  rule  that  the  Statute  of  Limitations  does  not 
run  against  the  State  has  no  application  to  a 
case  Hkc  the  present,  when  the  State,  though  a 
nominal  party  on  the  record,  has  no  real  inter- 
est in  the  litigation,  but  its  name  is  used  as  a 
means  of  enforcing  the  rights  of  a  third  party 
who  alone  will  enioy  the  benefits  of  a  recovery.* 

In  Moody  v.  Fleming,  4  Ga.  115,  118,  which 
was  a  case  where  a  party  was  applying  for  a 
mandamus  in  the  name  of  the  State,  the  court 
said:  "  It  is  insisted  that  here  the  State  is  a 
party,  moving  the  contest,  and  setting  up  a 
right  to  have  this  survey  certified,  and  that  the 
tenant  will  not  be  protected  by  his  possession, 
because  the  Statute  of  Limitations  does  not 
run  against  the  State.  We  have  decided,  and 
the  decision  is  sustained  by  unbroken  masses  of 
authority , that  the  Statute  of  limitationsdoesnot 
run  against  the  State.  The  answer,  however, 
to  this  argument  is  this:  The  State  of  Georgia 
is  not  the  recU  party  to  the  proceeding.  ♦  ♦^  ♦ 
The  process  iatnthe  name  of  the  State,  but  the 
right  asserted  is  a  private  right;  the  issue  is  be- 
tween two  of  the  dtizens  of  the  State." 
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Applying  these  principleB  to  this  case,  an  in- 
spection of  the  record  shows  that  the  Govern- 
ment, though  in  name  the  complainant,  is  not 
the  real  contestant  party  to  the  title  or  prop- 
erty in  the  land  in  controversy.  It  has  no  in- 
terest in  the  suit,  and  has  nothmg  to  gain  from 
the  relief  prayed  for,  and  nothing  to  lose  if  the 
relief  is  denied.  The  hill  itself  was  filed  in  the 
name  of  the  United  States,  and  signed  by  the 
attorney-general,  on  the  petition  of  private  indi- 
viduals; and  the  right  asserted  is  a  private  right, 
which  might  have  been  asserted  without  the 
iDtervention  of  the  United  States  at  all. 
[9471  In  his  letter  to  the  United  States  District  At- 

torney upon  the  subject,  the  attomev-general 
directs  that  that  officer  shall  sign  his  (the  attor- 
ney-generars)  name  to  the  bill,  when  the  attor- 
neys for  the  petitioners  shall  present  such  a 
bill,  and  file  the  same  in  the  proper  court;  and 
that  after  the  suit  is  commenced  tnese  attorneys 
for  the  petitioners  will  have  the  management 
of  the  case.  Accordingly  the  subsequent  pro- 
ceedings in  the  case  have  been  conducted  ex- 
clusivdy  bv  these  attorneys,  who,  in  the  plead- 
ings, describe  themselves  as  attorue3rs  for  the 
petitioners  and  beneficiaries  of  the  suit. 

We  are  of  the  opinion  that  when  the  Govem- 
ment  is  a  mere  formal  complainant  in  a  suit, 
not  for  the  purpose  of  asserting  any  public 
Ti^t  or  protecting  any  public  interest,  title,  or 
property,  but  merely  to  form  a  conduit  through 
whom  one  private  person  can  conduct  litiga- 
tion against  another  private  person,  a  court  of 
equity  will  not  be  restrained  from  administer- 
ing the  equities  existing  between  the  real  par- 
ties by  any  exemption  of  the  €k)vemmeiit  de- 
fligDea  for  the  protection  of  the  rights  of  the 
United  States  alone.  The  mere  use  of  its  name 
in  a  suit  for  the  benefit  of  a  private  suitor  can- 
not extend  its  immunity  as  a  sovereign  govern- 
ment to  said  private  suitor,  whereby  he  can 
avoid  and  escape  the  scrutiny  of  a  court  of 
equity  into  the  matters  pleadea  against  him  by 
the  other  party,  nor  stop  the  court  from  ex- 
amining into  and  deciding  the  case  according 
to  the  principles  governing  courts  of  equity  in 
like  cases  between  private  litigants. 

These  principles^  so  far  as  they  relate  to  gen- 
eral Statutes  of  Limitation,  the  laches  of  a 
party,  and  the  lapse  of  time,  have  been  ren- 
dered famfliar  to  the  legal  mind  by  the  oft-re- 
peated enunciation  and  enforcement  of  them 
m  the  decisions  of  this  court.  According  to 
these  decisions,  courts  of  equity  in  general  rec- 
ognize and  fi^ve  effect  to  the  Statute  of  Limita- 
tions as  a  defense  to  an  equitable  right,  when 
at  law  it  would  have  been  properly  pleaded  as 
a  bar  to  a  le^  right  They  refuse  to  inter- 
fere to  give  relief  when  there  has  been  gross 
negligence  in  prosecuting  a  claim,  or  where  the 
lapse  of  time  has  been  so  long  as  to  afford  a 
clear  presumption  that  the  witnesses  to  the 
original  transaction  are  dead,  and  the  other 
means  of  proof  have  disappeared. 
(S48]  We  think  the  court  below  justly  and  wisely 

applied  the  principle  to  the  case  under  consid- 
eration in  sustaining  the  demurrer  and  dismiss- 
ing the  bill.  The  nghto  of  the  Fhilbrook  heirs, 
the  real  pnulies  to  tms  case,  which  are  set  up  in 
this  bm,  ori^nated  in  1816.  The  acts  of  Bee- 
be  perpetrating  the  alleged  fraud  were  prior  to 
18^.  The  alleged  illegal  action  of  the  Land 
Department  occurred  m  1889.    More  than  4R 
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years  ago,  the  complainants  in  this  bill  could 
have  instituted  their  action.  The  death  of  Uie 
parties  charged  with  the  fraud,  and  also  of 
most,  if  not  all,  of  the  witnesses  having  per- 
sonal knowledge  of  the  transaction;  the  uct 
that  a  city  has  been  built  upon  the  land  in 
question;  the  occupation  of  large  portions  of  it 
by  hundreds  of  innocent  purchasers,  the  home- 
steads of  many  families  covering  other  por- 
tions of  it;  the  uninterrupted  possession  main- 
tained for  more  than  a  generation,  all  restioe 
upon  faith  in  the  patent  issued  by  the  United 
States  Government,— constitute  reasons  more 
than  sufficient  for  the.  refusal  of  the  court  to 
set  aside  such  patent  at  the  suit  of  a  party  who 
has  so  long  slept  upon  his  alleged  rights. 

Fbr  the  retuons  herein  stated,  the  decree  of  the 
court  below  ie  (nfflrmed. 


LOUIS  D.  Db  SAUSSUKB,  Pif.  in  Brr.,  [2161 

«. 

PETER  C.  GAILLARD,  Treasurer  of 

Charleston  County. 

(See  8.  C.  Beporter*8  ed.  216-234) 

Be/ciew  of  state  judgment— federal  question — 
jurisdiction  of  this  court, 

1.  Who  may  sue  under  a  state  statute,  and  wben« 
and  under  what  oiroumstances,  are  questions  for 
the  exclusive  determination  of  too  state  tribunals, 
whose  Judgment  thereon  is  not  subject  to  review 
by  this  oourt,  unless  the  statute  denies  or  injur- 
iously affects  a  rigrht  dalmed  by  a  party  under  the 
Oonstitution  or  laws  of  the  United  States. 

2.  Where  the  state  court  based  its  judgment,  not 
on  a  law  raising  a  federal  question,  but  on  an  inde- 
pendent ground,  this  court  will  not  take  jurisdic- 
tion of  the  case,  even  though  it  might  think  the 
position  of  the  state  court  an  unsound  one, 

8.  To  give  this  court  jurisdiction  to  review  a  state 
jud.ment,  it  must  appear  affirmatively,  not  only 
that  a  federal  question  was  presented  for  decision 
to  the  state  court,  but  also  that  the  decision  of  such 
question  was  necessary  to  the  determination  of  the 
cause,  and  that  it  was  actually  decided,  or  that  the 
judgment  as  rendeied  could  not  have  been  given 
without  deciding  it. 

JKo.  205.] 
__  ^       .,     88,  Decided  AprU  SO,  1888. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  South  Carolina,  to  review  a  judgment  of 
that  court,  affirming  a  judgment  of  the  Court 
of  Common  Pleas  of  that  State  in  favor  of  de- 
fendant, in  an  action  to  compel  moneys  illegal- 
ly collected  to  be  refunded.  Dismissed  for 
want  of  jurisdiction. 
Reported  below  in  21  S.  0.  660. 

Statement  bv  Mr,  Justice  Matthews: 
The  complaint  in  this  case,  filed  in  the  Court 
of  Common  Pleas  in  the  County  of  Charles- 
ton, South  Carolina,  alleged  that  the  plaintiff  [21T1 
was  the  owner  and  holder  of  three  bonds  of 
the  State  of  South  Carolina,  two,  designated  by 
the  numbers  850  and  851.  for  $500  each,  and 
one,  by  the  number  2290,  for  $1,000;  that 
thereby  the  State  of  South  Carolina  promised 
to  pay  to  the  bearers  the  sums  therein  named 
on  the  1st  day  of  July,  1893,  with  interest  at 
the  rate  of  six  per  cent  per  annum,  payable 
semi-annually,  on  the  1st  day  of  Janua^  or 
July  of  each  year»  on  the  presentation  of  the 
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proper  coupons,  thereto  annexed,  bearing  the 
nguature  of  the  state  treasurer,  said  coupons 
being  receivable  in  payment  of  all  taxes  due 
the  State  during  the  year  in  which  they  mature, 
except  for  the  tax  levied  for  the  public  schools, 
the  words  following  being  indorsed  on  each  of 
the  said  bonds,  viz.:  "The  payment  of  the  in- 
terest and  the  redemption  of  the  principal  of 
this  bond  is  secured  by  the  levy  of  an  annual 
tax  of  two  mills  upon  the  entire  taxable  prop- 
erty of  the  State.  The  faith ,  credit,  and  funds 
of  the  State  are  hereby  solemnly  pledged  for 
the  punctual  payment  of  the  interest,  and  re- 
demption of  the  principal,  of  this  bond,  by  the 
Act  of  (Jeneral  Assembly  approved  DcScember 
22,  1878;"  and  upon  each  of  said  coupons  was 
endorsed  the  following:  '  'State  of  South  Caro- 
lina. Receivable  in  payment  of  all  the  taxes 
except  school  tax;"  that  the  plaintiff  became 
the  holder  for  value  of  the  three  bonds  men- 
tioned in  the  year  1878,  and  of  all  the  coupons 
thereto  annexed,  including  the  coupon  which 
matured  on  each,  respectively,  on  the  1st  day 
of  January,  1882;  that  notwithstanding  the 
contract  of  the  State  expressed  in  the  Act  of 
December,22, 1878,  recited  in  said  consolida- 
tion bonds,  the  General  Assembly  of  South 
Carolina,  by  an  Act  entitled  "An  Act  to  Raise 
Supplies  and  Make  Appropriations  for  the  Fis- 
cal Y^r  Commencing  November  1,  1881,  ap- 
proved February  9,  1882,  has  prohibited  the 
county  treasurers  of  the  State  from  receiving 
the  coupons  of  said  bonds  In  payment  of  the 
taxes  levied  by  the  said  Act,  which  last  men- 
tioned Act  th^  plaintiff  charges  to  be  void  as 
repugnant  to  article  1,  section  10,  of  the  Con- 
stitution of  the  United  States,  forbidding  the 
States  to  pass  any  law  impairing  the  obliga- 
tion of  contracts. 
The  complaint  further  alleges  that  the  de- 
]2 18]  f endant  is  the  County  Treasurer  for  Charleston 
County,  whose  duty  it  is  to  collect  and  receive 
the  taxes  due  to  the  State  of  South  Carolina 
upon  the  property  situate  in  that  county;  that 
the  plaintiff  is  the  owner  of  property  in  said 
county  upon  which  taxes  were  levied  under 
the  provisions  of  the  Act  to  raise  supplies  for 
the  fiscal  year  commencing  November  1,  1881, 
in  the  sum  of  $158.86,  of  which  sum  $29.84 
were  levied  by  the  said  Act  for  the  public 
schools;  that  on  the  18th  day  of  December, 
1882,  the  plaintiff  tendered  to  the  defendant, 
as  county  treasurer,  in  payment  :of  said  taxes, 
$181.97  in  cash,  and  the . remainder,  viz.,  $60, 
in  the  coupons  of  the  said  consolidated  bonds 
Nos.  850,  851  and  2290,  which  matured  on  the 
1st  day  of  January,  ldS2;  that  the  defendant 
wrongfully  and  illegally  refused  to  receive  the 
said  coupons,  and  assigned  as  a  reason  therefor 
that  he  was  forbidden  so  to  do  by  the  provi- 
sions of  the  said  Act;  whereupon  the  plaintiff 
paid  to  the  defendant,  under  protest,  Uie  sum 
of  $191.97  in  legal  tender  notes  of  the  United 
States,  in  pursuance  of  the  provisions  of  an 
Act  of  the  Gteneral  Assembly  of  said  State,  ap- 
proved the  24th  of  Decemoer,  1878,  entitled 
'•An  Act  to  Facilitate  the  Collection  of  Taxes." 
Plaintiff  therefore  demands  Judgment  "  that 
it  be  adjudged  that  the  amount  of  sixty  dollars 
in  United  States  currency,  paid  bv  the  plaintiff 
to  the  defendant  on  the  eignteenth  day  of  De- 
cember, 18829-  was  wrongfully  and  illegally 
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collected  and  ought  to  be  refunded,  and  that  a 
certificate  of  record  thereof  be  issued  accord- 
ingly to  the  plaintiff;  that  he  have  such  further 
reuef  in  the  premises  as  the  nature  of  the  case 
may  require  and  to  the  court  may  teem  meet 
and  proper." 

The  answer  of  the  defendant  sets  forth  the 
history  of  the  legislation  of  the  State  of  South 
Carolina  on  the  subject,  subsequent  to  the  pas- 
sage of  the  Act  of  December  22, 1878,  known 
as  the  Consolidation  Act,  as  follows: 

"  Defendant,  further  answering,  alleges  that, 
subsequent  to  the  passage  of  said  Act,  me  (Gen- 
eral Assembly  of  the  said  State,  by  a  'Joint 
Resolution  toRaise  a  Commission  to  investigate 
the  Indebtedness  of  the  State,'  approved  Jfune 
8, 1877,  provided  a  oonmiission  to  make  a  com- 
plete ana  thorough  investigation  of  the  entire  [S19] 
amount  of  consoudated  bonds  and  certificates 
of  stock  which  had  been  issued  under  the 
"Consolidation  Act'  aforesaid,  and  of  the 
bonds,  coupons  and  certificates  of  stock  which 
had  b(«en  surrendered  to  the  state  treasurer  in 
exchange  for  the  consolidated  bonds  and  certi- 
ficates of  stock  issued  imder  said  Act.  and  to 
report  to  the  General  Assembly  any  illegalitT 
or  nonconformity  to  law  in  the  issue  of  consol- 
idated bonds  ana  certificates  of  stock,  and  the 
grounds  of  the  same,  which  commission  le 
known  as  the '  bond  commission.' 

"That  the  said  commission  made  a  report 
to  the  €feneral  Assembly  of  the  result  of  the 
investigation  made  by  them  under  the  Joint 
resolution  aforesaid,  with  schedules  annexed 
showing  the  different  classes  of  bonds  and  cer- 
tificates of  stock  which  had  been  surrendo^ 
in  exchange  for  consolidated  bonds  and  cer- 
tificates of  stock,  schedule  6  showing  the  con- 
solidated bonds  and  certificates  of  stock  which, 
in  the  Judgment  of  the  said  commission,  were 
not  issued  in  accordance  with  law  and  were 
not  authorized  to  be  consolidated  under  the 

*  CoDsdlidation  Act' 

"And  thereupon  the  General  Assembly,  by  a 

*  Joint  Resolunon  Providing  a  Mode  of  Ascer- 
taining the  Debt  of  the  State  and  of  Liquidating 
the  Same,'  approved  March  22, 1878,  created  a 
special  court,  known  as  the '  Court  of  Claims,' 
to  hear  and  determine  any  case  or  cases  made 
up  or  brought  to  test  the  validity  of  any  of  the 
consolidated  bonds  or  certificates  of  stock,  or  of 
any  of  the  various  classes  of  bonds  or  certifi- 
cates of  stock  mentioned  in  the  said  report  of 
the  'bond  commission'  as  not  issued  in  ac- 
cordance with  law. 

"  It  was  further  provided  by  the  Joint  reso- 
lution aforesaid  that  there  should  be  the  same 
right  of  appeal  from  the  said  '  court  of  claims' 
to  the  Supreme  Court  of  South  Carolina  as  from 
the  circuit  courts  of  the  said  State,  and  with  a 
right  of  appeal,  by  writ  of  error  or  otherwise  as 
provided  by  law,  to  the  Supreme  Court  of  the 
tinited  States. 

"  That  said  special  court  should  have  the 
same  right  to  enter  Judgment,  issue  execution, 
punish  for  contempt,  and  enforce  its  mandates 
as  was  Uien  possessed  bv  the  Circuit  Courts  of 
the  State  of  South  Carolina. 

"That  the  State  should  be  represented  in      [SSO] 
said  special  court  by  the  attorney-general  and 
two  associate  counsel  to  be  selected  by  the 
Joint  vote  of  the  General  Assembly. 
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**  That  the  attorne^-ffeneral  and  hto  associates, 
with  the  consent  of  tioe  oreditOTS  of  the  State, 
or  80  many  of  them  as  shall  be  necessary,  might 
make  ap  a  case  or  cases  to  be  heard  and  deter- 
mined in  said  court,  in  which,  if  practicable, 
the  State  should  bo  the  defendant,  to  test  the 
TaUdity  of  the  said  consolidated  bonds,  cou- 
pons, and  certificates  of  stock  mentioned  in 
achedule  6  of  the  report  of  the  '  bond  commis- 
tion,'  bringing  before  the  court  the  Tarious 
dasses  of  vouchers  which  it  is  stated  in  the 
•aid  report  impair  the  validity  of  the  said  con- 
■didated  bonds,coupons,  or  certificates  of  stock, 
cr  any  of  them. 

"  'Die  said  Jdnt  resolution  further  provided 
for  the  levy  for  the  current  year  of  a  tax  suffi- 
cient to  pay  the  coupons  and  interest  orders 
maturing  on  the  outstanding  consolidated  bonds 
and  certificates  of  stock  during  the  said  fiscal 
year, — the  interest  on  the  consolidated  bonds 
and  certificates  of  stock  mentioned  in  schedule 
5  of  the  report  of  the  *  bond  commission '  as 
subject  to  no  valid  obiection  to  be  paid,— and 
the  payment  of  the  interest  on  the  several 
dasflffl  of  consolidated  bonds  and  certificates 
of  stock  mentioned  in  schedule  0  of  said  re- 
port, whenever  there  should  be  a  final  adjudica- 
tion as  to  the  validity  of  the  several  classes  of 
bonds  and  stocks  in  the  manner  therein  pro- 
vided, and  none  other. 

"  That,  in  pursuance  of  the  provisioDt  of  the 
■aid  joint  resolution,  actions  in  which  the  State 
of  South  Carolina  was  the  defendant  were,  with 
tbe  consent  of  the  attomey-ffeneral  and  his  sb- 
■odates,  brought  in  the  said  'court  of  claims' 
on  coupons  ofthe  bonds  of  the  various  classes 
mentioned  in  schedule  6  of  the  report  of  the 
*  bond  commission.' 

"  That,  after  trial  and  hearing  of  the  said 
causes,  the  said  'court  of  claims'  rendered 
judgment  in  favor  of  the  State. 

"From  the  judgments  of  the  'court  of 
claims,'  in  these  several  cases,  appeals  were 
taken  to  the  Supreme  Court  of  the  State  of 
South  Carolina,  as  provided  in  the  joint  resolu- 
tion establishine  the  said  'court  of  claims.' 

"That  upon  the  hearing  of  the  said  appeals  the 

Supreme  Court  of  the  State  of  South  Carolma, 

at  the  April  Term,  1879,  in  the  cases  entitled 

WaUeer  v.  Bouth  Carolina,  12  S.  0.  200,  and 

Ffolzer  t.  Bovih  GaroUna^  Id.,  decreed  ax^  ad- 


judged: 
"Fiiit. 


That  all  the  bonds  issued  under  the 
'Consolidation  Act'  are  valid  obligations  of 
the  State  of  South  Carolina,  except  as  follows* 

'  '1.  Such  as  were  issued  in  exchange  for  bonds 
issued  under  the  Act  entitled  '  An  Act  to  Au- 
thorize a  Loan  for  the  Relief  of  the  Treasury,' 
approved  February  17, 1869,  or  for  the  coupons 
Of  such  bonds;  the  said  Act  being  repugnant  to 
section  7,  article  IX,  of  the  Constitution  of  the 
State  of  South  Carolina,  in  that  it  purports  to 
create  a  debt  which  was  not '  for  the  purpose  of 
defraying  extraordinary  expenditures,'  and  the 
dtebt  sought  to  be  created  not  being  *  for  some 
single  object,'  and  such  object  not  bcdng  '  dis- 
tinctly specified  therein,'  as  required  by  the 
said  section  and  article  of  the  Constitution. 

'*2.  Such  as  were  issued  in  exchange  for 
the  second  issue  of  bonds  under  an  Act  entitled 
'  An  Act  to  Authorize  a  State  Loan  to  Pay  In- 
terest on  the  Public  Debt,'  and  which  were  in- 
dorsed 'Issued  under  Act  approved  August 
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20. 1868,'  or  tke  coupons  of  such  bonds;  the 
said  bonds  and  coupons  being  absolutelv  void, 
even  in  the  hands  of  bona  Me  holders,  because 
issued  without  any  authority  whatever. 

"8.  Such  as  were  issued  in  exchange  for 
those  conversion  bonds  whidi  were  issued  in 
exchange  for  either  of  the  bonds  or  coupons 
of  the  two  classes  mentioned. 

"Second.  That  if  any  consolidated  bond 
rests  wholly  upon  any  of  the  three  objection- 
able classes  of  bonds  therein  mentioned,  tiien 
it  is  wholly  void;  but  if  it  rests  only  in  pa^ 
upon  such  objectionable  bonds  and  coupons, 
then  it  is  void  only  to  the  extent  which  it  does 
rest  upon  such  objectionable  bonds  or  coupons, 
and  for  the  balance  it  is  a  valid  obligation  of 
the  State. 

"Third.  That  the  burden  of  proof  is  upon 
the  State  to  show  that  any  particular  bond 
which  may  be  brought  into  question  does  rest 
either  in  whole  or  in  part  upon  such  objection- 
able bonds  and  coupons;  and  if  in  part  only, 
then  the  State  must  show  what  part  is  so  af- 
fected. 

"UL  Defendant  further  alleges  that  by  an 
Act  entitled  'An  Act  to  Provide  lor  the  Settle- 
ment of  the  Consolidated  Debt  of  the  State  in 
Accordance  with  the  Decision  of  the  Supreme 
Court  of  the   State  of  South  Carolina,'  ap- 

1>roved  December  28,  1879,  after  reciting  the 
egislation  and  the  decision  of  the  Supreme 
Court  of  the  State  of  South  Carolina  in  relation 
to  the  consolidated  debt  of  the  State,  hereinbe- 
fore set  forth,  and  that  it  is  to  the  interest  of 
the  State  and  her  creditors  fliat  the  principles 
established  in  the  said  dedsion  of  the  supreme 
court  should  be  accepted  as  final,  and  forthwith 
applied  in  the  elimroation  from  the  consoli- 
dated debt  of  the  State  of  all  invalid  material,— 
a  special  commissioner  was  appoiated  to  ascer- 
tain and  establish  the  exact  percentage  and 
amount  of  the  invalidity  of  each  and  every 
consolidated  bond  and  certificate  of  stock  of 
the  state  consolidated  debt,  and  of  the  interest 
thereon,  in  accordance  with  the  principles  laid 
down  in  the  said  dedsion  of  the  Supreme  Court 
of  the  State. 

"And  it  was  therein  further  provided  that 
the  said  special  commissioner  should,  at  least 
once  in  esch  month  during  the  period  of  said 
ascertainment,  make  a  detailed  report  to  the 
state  treasurer,  setting  forth  therein  by  their 
numbers  the  consolidated  bonds,  coupons,  cer- 
tificates of  stock,  and  interest  orders  invest- 
igated by  him  during  the  previous  month;  also, 
whether  the  same,  under  the  decision  of  the 
supreme  court  aforesaid,  be  wholly  valid  or 
only  partiallv  valid,  and,  where  only  partially 
vahd,  in  each  case  be  should  also  set  forth  the 
exact  percentage,  amount,  and  character  of  the 
invaliaity:  that  he  should  continue  to  make 
such  detafled  reports  to  the  state  treasurer  until 
he  should  have  investigated  and  reported  upon 
the  entire  consolidated  debt  of  the  State. 

"It  was  further  therein  provided  that  every 
holder  of  any  consolidated  bond  or  certificate 
of  stock,  or  of  the  interest  thereon  reported  bv 
said  spedal  commissioner  as  partially  invalid, 
shall  have  the  right  to  surrender  to  the  state 
treasurer  for  cancellation  such  bonds,  certifi- 
cates of  stodE,  and  interest;  and  upon  such  sur- 
render and  cancellation  he  shall  be  entitled  to 
receive  from  the  state  treasurer,  who  is  au- 
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Ihorized  and  required  to  Issae  the  same,  a  new 
bond  or  certificate  of  stock  equal  in  amount  to 
the  exact  amount  of  the  valia  portion  of  such 
bond,  certificate  of  stock,  coupon,  or  interest 
order;  such  new  bonds  and  certificates  of  stock 
to  be  in  fldl  respeets  similar  and  of  like  validity 
to,  and  haying  the  same  benefits  and  privileges 
as,  those  provided  for  in  the  'Consolidation  Act,' 
approved  2ad  December,  1878,  saving  and  ex- 
cept that  the  first  coupon  or  interest  to  mature 
thereon  shall  mature  on  the  1st  of  January. 
1879,  and  the  same  rights  and  privileges  are 
likewise  given  to  the  holders  of  detached  cou- 
pons and  interest  orders. 

"And  it  was  further  thereby  declared  'that 
the  bonds  and  stocks  reported  by  the  special 
commissioner  as  valid,  and  the  portions  of  the 
bonds  and  stocks  also  reported  by  him  as  valid, 
but  exchanged  by  their  holders,  as  hereinbefore 
provided,  for  new  consolidated  bonds  or  stocks, 
are  hereby  declared  to  be  valid  and  unques- 
tioned obligations  of  the  State.'  And  the 
bonds  and  stocks  so  declared  to  be  unquestion- 
■able  obligations  of  the  State  are  designated 
■and  known  as  'brown  consols.' 
t  "  That  the  special  commissioner  appointed 
under  the  Act  aforesaid  did  perform  the  duties 
required  of  him  by  said  Act,  and  did  make  to 
the  state  treasurer  from  time  to  time  the  report 
of  his  investigations  until  he  had  investigated 
and  reported  upon  the  entire  consolidated  debt 
of  the  State,  as  required  by  the  said  Act,  which 
reports  of  the  said  special  commissioner  remdn 
In  the  ofiSce  of  the  state  treasurer. 

"That  by  an  Act  entitled  'An  Act  to  Extend 
the  Time  for  Funding  the  Unquestionable  Debt 
of  the  State,'  approved  December  24, 1880,  the 
•comptroller-general  of  the  State  is  rec|uired  to 
-examine  into  the  character  and  material  of  all 
consolidated  bonds  and  certificates  of  stock  of 
the  State  issued  since  the  first  day  of  January, 
1866,  together  with  the  coupons  and  interest 
orders  thereon,  which  may  be  presented  to  him 
for  this  purpose  by  the  holders  thereof,  and  to 
report  to  the  state  treasurer  bow  the  said  bonds, 
certificates  of  stock,  coupons,  and  interest 
orders  are  affected  by  the  decision  of  the  Su- 
preme Cobrt  of  the  State  hereinbefore  stated, 
and  the  exact  percentage  of  invalidity  in  the 
material  reported  upon  as  established  by  the 
said  decision. 

"And  the  state  treasurer  is  authorized  and 
required,  in  lieu  of  the  bonds,  stocks,  coupons, 
and  interest  orders  so  surrendered,  to  issue  con- 
solidated bonds  and  certificates  of  stock  for 
fifty  per  cent  of  the  face  value  of  the  valid 
material  surrendered. 

"That  the  State  has  since  provided  for  the 
levy  of  an  annual  tax  upon  tne  taxable  prop- 
erty of  the  State  and  for  the  payment  bv  the 
state  treasurer,  from  the  proceeds  of  said  tax, 
of  the  interest  on  the  entire  consolidated  debt 
of  the  State,  ascertained  and  reported  by  the 
special  commissioner  aforesaid  to  be  valid, 
in  accordance  with  the  decision  of  the  supreme 
•court  aforesaid,  and  also  upon  such  portions  of 
the  same  as  shall  have  been  ascertained  and  re* 
ported  by  said  special  commissioner  to  be  valid 
and  justly  due  by  the  State,  as  the  same  shall 
appear  from  the  certificates  of  the  said  special 
■commissioner  filed  io  the  office  of  the  state 
treasurer. 
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"That  by  joint  resolution  approved  9th  Feb- 
ruary, 1682,  It  was  resolved  as  follows: 

'*  Whereas  the  consol  bonds  bear  upon  their 
face  the  contract  of  the  State  to  receive  the 
coupons  of  the  same  for  taxes;  and 

"Whereas,  from  the  fact  that  the  green  con* 
sols  outstanding  are  more  or  less  tainted  with 
invalidity,  var^g  with  each  security  (which 
has  been  established  by  the  courts  and  ao- 
QuiQBced  in  by  the  holder),  the  coupons  from 
this  class  of  bonds  cannot  be  received  by  the 
tax  collector,  but  can  only  be  paid  at  the  state 
treasury,  where  access  to  the  registry  permits 
the  amount  of  invalidity  in  each  coupon  to  be 
ascertained :  Now,  therefore,  in  order  to  hasten 
the  process  now  going  on  of  the  conversion  of 
green  consols  into  brown  consols,  which  latter 
represent  the  unquestioned  consol  debt  of  the 
State,  and  the  coupons  from  which  are  now 
being  received  in  payment  for  taxes: 

"Be  it  resolved.  That  on  and  after  the  first 
day  of  January,  eighteen  hundred  and  eighty- 
three,  the  interest  upon  the  green  consol  oonaa 
and  stocks  of  the  State  shall  not  be  paid  at  the 
treasury  until  said  securities  have  been  con* 
verted  into  brown  consol  bonds  and  stocks." 

The  answer  then  proceeds  to  set  forth  the 
particulars  in  which  it  is  claimed  tiiat  the  con- 
solidated bonds  described  in  the  complaint  are 
not  valid  obligations  of  the  State  of  South 
Carolina,  and  further  allegea  "Uiat  the  holders 
of  the  bonds  Nos.  850,851,  and  2290  mentioned 
in  the  complaint  did  not  bring  the  same  before 
the  special  'court  of  claims,'  and  that  they  have 
never  surrendered  the  same  to  the  commissioDer 
or  the  comptroller-general  or  the  state  treasurer 
to  ascertain  and  establish  the  exact  percentage 
and  amount  of  the  invalidity  of  the  said  bonds 
in  accordance  with  the  principles  laid  down  in 
the  decision  of  the  Supreme  Court  of  the  State 
of  South  Carolina  aforesaid,  as  provided  by 
law,  and  have  never  received  new  consolidated 
bonds  or  certificates  of  stock  equal  in  amount 
to  the  valid  portion  of  said  bonds,  as  provided 
by  law,  known  as  'brown  consols.' " 

The  answer  further  alleges  that  the  Act  en- 
titled "An  Act  to  Raise  Supplies  and  Make  Ap- 
propriations for  the  Fiscal  Year  Commencing 
November  1,  1881,"  approved  February  9, 
1882,  "provides  that  all  taxes  assessed  and  pay* 
able  under  the  said  Act  shall  be  paid  in  the  f  ol* 
lowing  kinds  of  funds,  and  no  other:  Gold  and 
silver  coin.  United  States  currency,  national 
bank  notes,  and  coupons  which  shall  become 
payable  during  the  year  1882  on  the  valid 
consolidated  bonds  of  the  State  known  as'brown 
consols:'  Provided,  however,  the  Jury  certifi- 
cates and  the  jMf  diem  of  state  witnesses  in  the 
circuit  courts  shall  be  received  for  county 
taxes,  not  including  school  taxes;"  and  the  de- 
fendant admits,  and  justifies  under  the  terms  of 
said  Act,  his  refusal,  as  County  Treasurer  of 
Charleston  County,  to  receive  the  coupons  ten- 
dered by  the  plaintiff  in  payment  of  taxes. 

The  cause  came  on  for  trial  before  a  jury, 
who,  under  the  instructions  of  the  court  to  that 
effect,  found  a  verdict  for  the  defendant,  on 
which  judgment  was  accordingly  rendered. 
On  appeal  to  the  Supreme  Court  of  the  State 
this  judgment  was  afilrmed.  To  review  that 
judgment  the  present  writ  of  error  has  been 
sued  out 
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limn,  Samud  Lord^  Olarmiee  A,  8ewa/rd 
«Dd  T,  M,  Ifordeeai,  for  plaiDtiff  in  error. 

The  Act  under  which  these  bonds  were  is- 
sued is  constitutional. 

Morton  v.  Comptroller' GeneraL  4  S.  C.  480, 
Bond  Debt  Ca»e»,  12  8.  0.  200;  WhcOey  v. 
GaiUard,  21  8.  C.  560. 

Hedtal,  in  a  municipal  bond,  of  facts  which 
the  corporate  officers  had  authority  by  law  to 
determine  and  to  certify  estops  the  corporation 
from  denying  those  facts;  but  a  recital  therein 
of  facts  which  the  corporate  officer  had  no 
authority  to  determine  does  not  estop  the  cor- 
poration. 

Dixon  Ckmnty  v.  FUld,nX  U.  8.  83(28:860); 
Walnut  ▼.  Wade,  103  U.  8.  694  (26:  580).  Bur 
thanan  v.  Litchfield,  102  U.  B.  289  (26;  189). 

The  existence  of  extraordinary  expenditures, 
and  the  need  for  defraying  them,  were  within 
the  exclusive  knowledge  of  the  Legislature, 
and  within  its  exclusive  judgment  This  judg- 
ment, when  expressed,  is  final. 

Lynde  v.  Winnebago  County,  88  U.  8.  16 
Wall.  18  (21:274);  Marcy  v.  OmDego  Turn,  92  U. 
8.  687  C^:748);  Johnson  County  v.  January, 
94  U.  8.  205  (24:111). 

The  Ck)nsolidation  Act  was  a  compromise 
between  the  State  and  everv  person  holding 
her  bonds  and  certificates,  whereby  each  party 
settled  forever  all  questions  affecting  the  nghts 
of  each  other;  ana  neither  in  equity  nor  law 
could  this  compromise  be  reviewed. 

Louisiana  v.  PiWmry,  105  U.  8.  278  (26:1090); 
Story,  Cont  §449;  8tory,  Eq.  Jur.  129-181, 
and  cases  cited;  Stewart  v.  Stewart,  6  Clark  &  F 
Dll;  Stapilton  v.  Stapilton,  1  Atk.  10;  Omons 
V.  Caunt,  4  Vee.  Jr.  840;  Union  Bank  v. 
Oeary,  80  U.  8.  5  Pet.  99  (8:60);  Barlow  v.  Ocean 
Ins.  Co.  4  Met  270;  Durham  v.  WadXington, 
2  Strobb.  Eq.  258;  Lost  Bond  Cases,  15  8.  C. 
232;  Jasper  County  v.  Ballou,  103  U.  8.  745 
<26:422). 

Mr.  Joseph  H.  Earlet  Atty-Oen.  qf  South 
Carolina,  for  defendant  in  error: 

A  sovereign  State  cannot  be  sued  in  its  own 
courts  except  by  its  consent 

Memp7iis  db  C  R.  R,  Co.  ▼.  Tennessee,  101 U. 
S.  837  (25:960):  South  diIf.Ala.R.R.  Co.  v. 
Mabama,  Id.  835  (25:978). 

Chani;es  in  the  form  oi  action  and  modes  of 
proceeding  do  not  amount  to  an  impairment  of 
the  obligation  of  a  contract,  if  an  adequate  and 
efficacious  remedy  is  left 

Mason  v.  HaiU,  25  U.  8. 12  Wheat  370  (6:660) 
Bronson  v.  Kimie.  42  U.  8. 1  How.  811(11:143); 
Von  Hoffman  v.  (iuincy,  71  U.  8.  4  Wall.  535 
(18:408):  Drehman  v.  Stifle,  75  U.  8.  8  Wall. 
006  (19:508);  Oiinn  v.  Barry,  83  U.  8. 15  Wall. 
611  (21:212);  Walker  ▼.  Whitehead,  83  U.  8.  16 
WalL  314  (21:357);  Terry  ▼.  Anderson,  95  U.  8. 
€28(24:865);  Tennessee  y.  Sneed,  96  U.  8.  69 
<24:610);  Louisiana  v.  Pilsbury,  105  U.  8.  278 
<26:1090). 

The  Act  entitled  "An  Act  to  Facilitate  the 
Collection  of  Taxes^,  approved  Dec.  24,  1878, 
16  Stat  785,  does  not  authorize  the  plaintiff  in 
error  to  bring  this  suit 

The  vouchers  upon  which  the  consolidation 
bonds  above  mentioned  were  based  were  not 
valid  debts  of  the  State. 

Cooley.  Const  Lim.  143,  Fletcher  v.  Peck,  10 
U.  8.  6  Cranch.  128  (8:175). 

The  established  settled  construction  given  by 
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the  highest  court  of  a  State  of  the  laws  and 
Constitution  of  that  State,  must  be  deemed  in 
all  cases  binding  upon  the  courts  of  the  Union. 

ElmendoTfY.  Taylor,  23  U.  8.  10  Wheat 
153(6:289);  Pease  y.  Peck,  59  U.  8.  18  How. 
595  (15:518);  Sumner  v.  Hicks,  67  U.  8.  2 
Black,  532  (17:355);  South  Ottawa  v.  Perkins, 
94  U.  8. 260  (24:154);  Douglass  v.  Pike  County, 
101  U.  8.  677  (25:968);  New  Buffalo  Twp,  v. 
Cambria  Iron  Co.  105  U.  B.  78  (26:1024);  Tay- 
lor ▼.  Ypsilantijldi.  60(26:1008);  Oreen  County 
V.  Conness,  109  17.  8.  104  (27:872);  Louisiana^. 
PiUHmry,  105  U.  8.  294  (26:1095);  DaXlas  County 
▼.  McKenzie,  110  U.  8.  686(28:285). 

The  decision  of  the  Supreme  Court  of  South 
Carolina  upon  these  points  does  not  present  a 
federal  question. 

NewUth  V.  Sheldon,  48U.  8. 7  How.  818  (12: 
927);  Fairfield  v.  Gallatin  County,  100  U.  8. 
47  (25:  544);  RandaU  v.  BrigJiam,  74  U.  S.  7 
WalL  523  (19:285);  South  Ottawa  v.  Perkins^ 
94  U.  8.  261  (24:154);  Posty.  KendaU  County, 
105  U.  8.  667  (26:1204);  Mmwood  Twp.  v. 
Marey,  92  U.  8.  294(23:713);  Adams  County  y. 
Burlington  d  M.  R.  R.  Co.  112  U.  S.  128  (28: 
678);  Brown  v.  AtweU,  92  U.  8.  827  (23: 511); 
Murdock  v.  Memphis,  87  U.  8.  20  WalL  590 
(22:429);  Moorey.  Mississippi,  88  U.  8.  21  Wall. 
636  (22:65^  BoIUm  ▼.  Lersner,  91  U.  8.  594 
(23:366);  Detroit  City  R.  Co.  v.  Guthard,  114 
U.  8. 134  (29:118);  Otis  v.  Oregon  Steamship 
Co.  116  U.  8.  548  (29:719);  JflkjA^v.  Helena,  115 
U.  8.  288  (29:392);  Jenkins  v.  Loewenthal,  110 
U.  8.  222  (28:129). 

Mr.  Justice 'BlmXihewm  delivered  the  opin*  [2261 
ion  of  the  court: 

This  action  is  not  brought  against  the  de- 
fendant in  his  individual  capacity  for  a  trespass 
or  wrong  alleged  to  have  been  committed  by 
him  as  a  natural  person  upon  the  property  or 
personal  rights  of  the  plaintiff;  it  is  brought 
against  him  in  hispfflcial  capacity  as  Treasurer 
01  the  County  of  Charleston,  to  recover  judg- 
ment for  a  sum  of  monev  voluntarily  paid  by 
the  plaintiff,  though  under  protest;  demanded 
and  received  by  the  defendant  in  his  official 
capacity,  contrary,  as  the  plaintiff  alleges,  to 
law.  The  judgment  sought  is  not  a  personal 
judgment  against  the  defendant,  but  for  a  judi- 
cial declaraUon  that  Uie  money  paid  was  wrong- 
fully and  illegally  collected,  and  ought  to  oe 
refunded  in  order  that  a  certificate  of  record 
thereof  may  be  issued  accordingly,  to  the  end 
that  the  amount  might  be  repaid  out  of  the 
state  treasury. 

The  action  is  founded  expressly  on  the  pro- 
visions of  the  Act  of  the  Ckneral  As^mbly  of 
the  State  of  South  Carolina,  approved  Decem- 
ber 24,  1878,  entitled  "An  Act  to  Facilitate  the 
Collection  of  Taxes."  The  first  section  of  that 
Act  provides:  "That  in  all  cases  in  which  anv 
State,  county,  or  other  taxes  are  now  or  shall 
hereafter  be  charged  upon  the  books  of  any 
county  treasurer  oi  the  State  a^inst  any  per- 
son, and  such  treasurer  shall  claim  the  payment 
of  the  taxes  so  charged  or  shall  take  any  step 
or  proceeding  to  collect  the  same,  the  person 
against  whom  sudi  taxes  are  charged  or  against 
whom  such  step  or  proceeding  shall  be  taken 
shall,  if  he  conceives  the  same  to  be  unjust  or 
ille^  for  any  cause,  pay  the  said  taxes  not- 
withstanding, under  protest,  in  such  funds  and 
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moneys  as  the  said  county  treasurer  shall  be 
authorized  to  receive  by  the  Act  of  the  Gteneral 

12271  Assembly  levying  the  same;  and,  upon  such 
payment  behig  made,  the  said  county  treasurer 
shall  pay  the  taxes  so  collected  into  the  state 
treasury,  giving  notice  at  the  time  to  the  comp- 
troller-general that  the  payment  was  made  un- 
der protest;  and  the  person  so  paying  said  taxes 
may  at  any  time  within  thirty  days  after  mak- 
ing such  payment,  but  not  afterwards,  bring  an 
action  against  the  said  county  treasurer  for  the 
recovery  thereof  in  the  court  of  common  pleas 
for  the  county  in  which  such  taxes  are  payable; 
and  if  it  be  determined  in  said  action  that  such 
taxes  were  wrongfully  or  illegally  collected,  for 
any  reason  going  to  the  ments,  then  the  court 
before  whom  the  case  is  tried  shall  certify  of 
record  that  the  same  were  wrongfully  collected 
and  ought  to  be  refunded,  and  thereupon  the 
comptroller-general  shall  issue  his  warrant  for 
the  refunding  of  the  taxes  so  paid,  which  shall 
be  paid  in  preference  to  other  claims  against 
the  treasury:  Provided,  That  the  county  treas- 
urers shall  be  required  to  receive  jury  and  wit- 
ness tickets  for  attendance  upon  the  circuit 
courts  of  the  State  receivable  for  taxes  due  the 
county  in  which  the  said  services  are  rendered." 
The  second  section  of  the  Act  prohibits  any 
other  remedy  **in  any  case  of  the  illegal  or 
wrongful  collection  of  taxes  or  attempt  to  collect 
taxes,  or  attempt  to  collect  taxes  in  funds  or 
moneys  which  the  county  treasurer  shall  be 
authorized  to  receive  under  the  Act  of  tbe  Gen- 
eral Assembly  levying  the  same,  being  other 
than  such  as  the  person  charged  with  said  taxes 
may  tender  or  claim  the  right  to  pay,  than  that 
provided  in  section  1  of  tlus  Act  It  expressly 
provides  that  "no  writ  of  mandamus  shall  he 
granted  or  issued  from  any  court,  or  by  the 
Judge  of  any  court,  directing  or  compelling  the 
reception  for  taxes  of  any  funds,  currency,  or 
bank  bills  not  authorized  to  be  received  for  such 
taxes  by  the  Act  of  the  General  Assembly  levy- 
ing the  same;"  and  directs  that  "no  writ,  order, 
or  process  of  any  kind  whatsoever,  staying  or 
preventing  any  oflBcer  of  the  State  charged  with 
a  duty  in  the  collection  of  taxes  from  taking 
any  step  or  proceeding  in  the  collection  of  any 
tax,  whether  such  tax  is  legally  due  or  not, 
shall  in  any  case  be  granted  by  any  court,  or 
the  judge  of  any  court,  but  in  all  cases  whatso- 
ever the  person  against  whom  any  taxes  shall 

|S28]  stand  charged  upon  the  books  of  the  county 
treasurer  shall  be  required  to  pay  the  same  in 
such  funds  and  moneys  as  the  said  county 
treasurer  shall  be  authorized  to  receive  by  the 
Act  of  the  General  Assembly  levying  the  said 
taxes,  in  manner  and  form  as  above  provided, 
and  thereupon  shall  have  his  remedy  under  the 

g revisions  of  the  first  section  of  this  Act,  and 
1  no  other  manner." 

Tbe  third  section  of  the  Act  is  as  follows: 
"That  in  all  cases  in  which  any  person  against 
whom  any  taxes  stand  charged  upon  the  books 
of  any  county  treasurer  of  tlie  State  has  here- 
tofore tendered  in  payment  of  the  same  any 
funds,  currency,  or  bank  bills,  other  than  such 
as  the  said  treasurer  was  authorized  to  receive 
by  the  Act  of  the  General  Assembly  levying 
said  taxes,  the  said  treasurer  shall  receive  from 
such  person  the  said  taxes  without  penalty  in 
funds  or  moneys  authorized  to  be  received  by 
the  Act  of  the  General  Assembly  levying  the 
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same:  Provided,  That  such  taxes  shall  be  so  paid 
within  sixty  days  from  the  passage  of  this  Act; 
and  any  person  so  paying  the  same  may  do 
so  under  protest,  and  thereupon  shall  be  en- 
titled to  all  the  benefits  of  the  remedy  provided 
in  section  1  of  this  Act." 

The  Supreme  Court  of  South  Carolina,  in 
rendering  the  Judgment  now  under  review  (21 
S.  C.  660),  referred  in  its  opinion  to  the  legis- 
lation of  the  State  on  the  subject  of  its  bonded 
indebtedness,  an  abstract  of  which  is  given  in 
the  pleadings,  beginning  with  the  Joint  Reso- 
lution adopted  June  8, 1877;  and  declared  that 
it  "was  manifestly  designed  to  ascertain  Judi- 
dally,  by  the  rules  and  principles  of  law  which 
regulate  contracts  between  individuals,  what 
was  the  valid  debt  of  the  State,  and  to  make 
ample  provision  for  the  prompt  and  punctual 
payment  of  the  interest  on  the  debt  so  ascer- 
tained. "  After  tracing  the  history  of  this  legis- 
lation, and  of  the  judicial  and  other  proceed- 
ings taken  thereunder,  the  opinion  of  the  Su- 
preme Court  of  South  Carolina  proceeds  as 
follows: 

"In  pursuance  of  these  provisions,  a  very 
large  amount  of  the  original  consolidation 
bonds,  which  were  colored  green  and  are  usu- 
ally designated  as  green  bonds  or  'green  con- 
sols/ were  exchanged  for  the  new  consolidation 
bonds,  colored  brown,  and  are  usually  desig- 
nated as  'brown  bonds'  or  'brown  consols,'  and 
represent  the  valid,  unquestioned  debt  of  the 
State,  the  coupons  on  which  are  received  for 
taxes  or  are  promi)tly  paid  on  presentation. 
But  as  it  was  impossible  to  tell  whether  a  'green 
bond'  represented  in  whole  or  in  part,  and,  if 
so,  what  part,  any  portion  of  the  valid  debt  of 
the  State,without  an  examination  of  the  records 
of  the  office  of  the  treasurer  of  the  State,  where 
the  various  reports  of  the  special  commissioner 
above  mentioned  were  filed,  the  various  county 
treasurers  of  the  State  are  not  allowed  to  receive 
the  coupons  of  the  'green  bonds'  in  pajrmentof 
taxes  until  they  have  been  examined,  and  any 
invalidity  which  they  may  contain  eliminated, 
and  the  valid  portion  converted  into  'brown 
bonds.' 

"It  seems,  therefore,  that  the  scope  and  ef- 
fect of  this  legislation  was  not  to  impair  the 
obligation  of  any  contract  entered  into  by  the 
State  with  its  bondholders,  whereby  the  State 
had  agreed  to  receive  the  coupons  of  certain 
bonds  m  payment  of  taxes,  but  was  simply  to 
provide  a  mode  of  proceeding  by  which  it  could 
be  definitely  and  easily  ascertained  whether  a 
coupon  offered  in  payment  of  taxes  represented 
any  portion  of  the  valid  debt  of  the  State;  for, 
unless  it  did,  there  certainly  was  no  contract 
on  the  part  of  the  State  that  it  should  be  re- 
ceived in  pa3rment  of  taxes."  ♦  ♦  ♦  **It  ce^ 
tainly  cannot  be  pretended  that  because  a  tax- 
payer tenders  in  payment  of  his  taxes  a  coupon 
of  a  bond  purporting  to  be  a  consolidation  bond 
of  the  State,  colored  green,  that  the  State  and 
its  fiscal  officers  are  bound  to  receive  it  without 
question  as  to  whether  it  is  valid  or  invalid; 
and  as  the  State  cannot  be  sued  except  with  ita 
own  consent,  and  then  only  in  the  mode  which 
it  permits,  it  follows  necessarily  that  the  only 
mode  by  which  validity  of  the  coupon  offered 
in  payment  of  taxes  can  be  tested  is  that  which 
has  lleen  prescribed  by  the  State." 

In  answer  to  the  objection  that  the  present 
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Dlaintiil  was  not  a  party  to  any  of  the  actions 
(nstitnted  in  the  court  of  claims  to  test  the 
Tatidity  of  his  bonds,  and  that  he  is  not  bound 
byany adjudication  therein,  the  opinion  says: 

[230]  **rhis  position  might  possibly  be  very  well 
maintained  if  the  defense  here  was  based  sim- 
ply on  the  doctrine  of  res  ac^udicata;  but  that  is 
not  the  ground  upon  which  the  defense  rests. 
The  true  ground  is,  that,  as  the  State  could  not 
be  sued  except  with  its  own  consent,  and  then 
only  in  the  mode  which  it  had  seen  fit  to  pre- 
acnbe,  and  as  the  State  did  prescribe  a  mode  by 
which  it  could  be  sued,  and  the  validity  of  its 
debt  tested  upon  the  same  principle  by  which 
the  contracts  of  individuids  are  tested,  and  hav- 
ing invited  all  persons  having  claims  against  it, 
whose  claims  were  disputed,  to  come  in  and 
assert  and  establish  their  claims,  one  who  has 
failed  to  avail  himself  of  the  opportunity  thus 
offered  cann  ot  afterward,  in  another  proceed- 
ing, not  permitted  by  the  State,  maintain  an  ac- 
tion against  the  State  or  against  any  of  its  ofi9- 
oers  for  refusing  to  do  that  which  the  laws  of 
the  State  forbid." 

The  Supreme  Court  of  South  Carolina  then 
proceeds  to  examine  the  contention  on  the  part 
of  the  plaintiff,  that  the  Act  of  the  24th  of 
December,  1878,  entitled,  "An  Act  to  Facilitate 
the  Collection  of  Taxes"  (16  Stat.  786),  ex- 
pressly authorizes  an  action  against  the  county 
treasurer  when  such  coupons  as  his  have  been 
tendered  for  taxes  and  refused.  Upon  that 
point  its  opinion  is  expressed  as  follows: 

"This  position  is,  we  think,  based  upon  a 
total  misconception  of  the  true  meaning  of 
that  Act  It  certainly  never  was  designed  ta 
afford  an  opportunity  to  a  bondholder  to  re- 
open the  question  as  to  the  validity  of  any 
portion- of  Uie  state  debt,  which  it  was  sup- 
pcHsed  had  been  determined  by  the  decision  of 
this  court  in  the  'Band  Debt  tkueB^*  from  which 
no  intimation  of  appeal  had  been  given.  The 
very  object  of  the  legislation  of  the  State  here- 
inbefore considered  was,  as  we  have  seen,  to 
obtain  a  final  determination  of  the  question  of 
the  validity  of  the  state  debt;  and  certainly  the 
Legislature,  by  an  Act  passed  nearly  a  vear 
before  such  final  determination  was  reached, 
never  intended  to  afford  the  means  of  reopen- 
In^  any  of  the  (questions  thus  finally  deter- 
mined. In  addition  to  this,  the  phraseology  of 
yie  Act  shows  that  it  was  never  designed  to  af- 
ford  a  remedy  to  the  bondholder  in  case  his 

mi]  coupons  were  refused  when  tendered  for  taxes, 
but  was  intended  solely  to  afford  a  remedy  in 
case  bills  of  the  bank  of  the  State  were  refused 
when  tendered  for  taxes.  But  even  if  it  should 
be  conceded  that  the  terms  of  the  Act  to  facili- 
tate the  collection  of  taxes  were  broad  enough 
to  cover  a  case  in  which  coupons  of  bonds  pur- 
porting to  be  bonds  of  the  State  are  refused 
when  tendered  for  taxes,  as  well  as  a  case  in 
which  taxes  are  tendered  and  refused  in  other 
'funds  and  moneys'  than  the  collecting  officers 
are  authorized  by  the  Act  levying  such  taxes  to 
receive,  we  do  not  see  how  these  actions  can 
be  maintained.  Bv  the  express  terms  of  the 
Act  it  must  be  maae  to  appear  that  the  county 
treasurer  has  Illegally  and  wrongfully  refused 
to  receive  payment  of  the  taxes  assessedagainst 
the  plaintiff  m  anything  else  but  gold  and  sil- 
ver coin.  United  States  currency  national 
bank  notes,  and  coupons  which  shall  become 
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payable  during  the  year  1883,  on  the  valid  con- 
soudation  bonds  of  this  State,  known  as  'brown 
bonds,'  as  required  to  do  by  the  7th  section  of 
the  'Act  to  Rdse  Supplies  and  Make  Appropria- 
tions for  the  Fiscal  Year  Commencing  Novem- 
ber 1,  1881,'  approved  February  9,  1882  (17 
Stat  1070).  Practically  this  last  mentioned  Act 
forbids  county  treasurer?  from  receiving  in 
payment  of  taxes  any  coupons  of  bonds  wnich 
nave  not  been  ascertained  m  the  manner  pre- 
scribed by  the  le^lation  hereinbefore  men* 
tioned  to  be  valia  obligations  of  the  State. 
Now,  if,  as  we  have  seen,  the  State  had  the 
right  to  prescribe  the  mode  by  which  the  valid- 
ity of  any  bond  purporting  to  be  an  obliga- 
tion of  the  State  should  be  tested  and  deter- 
mined, and  if,  as  we  have  also  seen,  such  mode 
was  prescribed,  and  the  validity  of  all  the  vari- 
ous classes  of  bonds  purporting"  to  oe  obliga- 
tions of  the  State  was  parsed  upon  and  finally 
determined,  it  would  seem  to  follow  necessari- 
ly that  the  State  had  a  perfect  xi^ht  to  forbid 
its  officers  charged  with  the  collection  of  its 
revenue  from  receiving  in  payment  of  taxes 
any  coupons  or  other  form  of  obligatioL  which 
had  not  only  not  been  adjudged  to  be  a  valid 
obligation  of  the  State,  but  which,  on  the  con- 
trary, had  been  expressly  adjudged  to  be  in* 
valid.  There  certainly  can  be  nothing  illegal 
or  wrongful  in  an  officer  of  the  State  yielding  [232] 
obedience  to  a  law  of  the  State  passea  in  the 
usual  form,  in  pursuance  of  a  juagment  of  its 
highest  judicial  tribunal,  from  which  there 
had  been  no  appeal  to  the  tribunal  of  last  re- 
sort, though  express  provision  had  been  made 
for  such  appeal." 

After  having  thus  decided  that  the  present 
action  was  not  maintainable  under  the  provi- 
sions of  the  Act  of  December  24,  1878,  the 
Supreme  Court  of  South  Carolina  proceeds  to 
review  the  grounds  of  its  prior  decisions  in  the 
Bond  Debt  Ccues,  12  S.  C.  268,  294,  and  restates 
and  reaffirms  the  same,  going  at  lar^e  into  the 
ouestion  of  the  validity  of  the  bonSa  held  by 
the  plaintiff  as  obligations  of  the  State,  adjudff* 
ing  them  to  be  invalid.  The  conclusion  fol- 
lows and  is  declared  that  the  Act  of  the  General 
Assembly  entitled  "An  Act  to  Raise  Supplies 
and  Make  Appropriations  for  the  Fiscal  Tear 
Commencing  November  1,  1881,"  approved 
February  9, 1882,  alleged  by  the  plaintiff  to  be 
void  as  impairing  the  obligation  of  the  State 
contained  In  the  bonds  and  coupons,  is  a  valid 
and  constitutional  law,  and  justified  the  de- 
fendant, as  County '  Treasurer,  in  refusing  to 
receive  the  coupons  in  payment  of  taxes  when 
tendered. 

It  thus  appears  that  in  point  of  fact  the  Su- 
preme Court  of  the  State  of  South  Carolina  in 
Its  opinion  in  this  case  passed  upon  the  federal 
question  sought  to  be  raised  by  the  plaintiff  as 
the  foundation  of  his  case,  and  decided  it  ad- 
versely to  him;  but  the  analysis  of  the  case 
which  we  have  made  shows  clearly  that  the 
decision  of  that  question  was  not  necessary  ^o 
the  judgment,  before  reaching  that  question 
the  supreme  court  had  already  decided  that  the 
action  of  the  plaintiff  could  not  be  sustained, 
according  to  the  meaning  of  the  provisions  of 
the  statute  under  which  it  was  brought.  The 
decision  of  that  point  was  final,  and  was  fatal 
to  the  plaintiff's  right  of  recovery.  That  ques- 
tion is  not  a  federal  question;  it  does  not  arise 
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under  the  Constitution  of  the  United  States,  or 
under  any  law  or  treat^r  made  in  pursuance 
thereof.  It  is  not  a  question,  therefore,  which, 
under  this  writ  of  error,  we  have  a  right  to  re- 
view. We  are  not  authorized  to  inquire  into 
the  grounds  and  reasons  upon  which  the  su- 
preme court  proceeded  in  its  construction  of 
that  statute,  it  is  a  state  statute  conferring 
certain  rights  upon  suitors  choosing  to  avau 
themselves  of  its  provisions  upon  certain  con- 
ditions in  certain  cases.  Who  may  sue  under 
it,  and  when,  and  under  what  circumstances, 
are  questions  for  the  exclusive  determination 
of  the  state  tribunals,  whose  judgment  thereon 
is  not  subject  to  review  by  this  court.  It  was 
competent  for  the  State  of  South  Carolina 
either  to  grant  or  withhold  the  right  to  bring 
suits  against  the  officers  of  the  State  for  the  re- 
covery of  money  alleged  to  have  been  illegally 
exacted  and  wrongfully  paid.  If  ^ranted,  tlie 
action  is  in  substance,  though  not  m  name,  an 
action  against  the  State  itseli,just  as  an  action, 
permittra  by  the  Act  of  Congress  on  the  sub- 
ject, against  a  collector  of  customs  for  the  re- 
covery ot  duties  alleged  to  have  been  illegally 
exacted,  and  paid  under  protest,  is  an  action 
against  the  United  States,  though  nominally 
against  the  collector.  In  such  cases,  as  the 
State  may  withhold  all  remedy,  it  may  attach 
to  the  remedv  it  actually  gives  whatever  con- 
ditions and  limitations  it  chooses;  and  its  own 
interpretation  and  application  of  its  statutes  on 
that  subject,  ffiven  by  its  own  judicial  tribu- 
nals, are  conclusive  upon  the  parties  seeking 
the  benefit  of  them.  No  right  secured  by  the 
Constitution  of  the  United  States  to  any  citizen 
is  affected  bv  them  unless  they  are  framed  or 
administered  so  as,  in  some  particular  case,  to 
deprive  the  party  of  his  property  without  due 
process  of  law  or  to  deprive  him  of  the  e^ual 
protection  of  the  laws.  No  such  question  is  or 
can  be  made  in  reference  to  the  statute  of 
South  Carolina  under  consideration.  It  au- 
thorizes, in  certain  enumerated  cases,  parties 
found  to  be  within  its  terms  to  bring  a  pre- 
scribed action  against  the  State  in  the  name  of 
one  of  its  officers.  According  to  the  decision 
of  its  highest  tribunal,  the  plSntifl  in  this  ac- 
tion is  not  within  the  class  entitled  to  sue.  To 
review  that  judgment  is  not  within  the  prov- 
ince of  this  court,  because  it  does  not  deny  or 
injuriously  affect  any  right  claimed  by  the 
plaintiff  under  the  Constitution  or  laws  of  the 
United  States. 

It  is  a  well  settled  rule,  limiting  the  jurisdic- 
tion of  this  court  in  such  cases,  that  "where 
it  appears  by  the  record  that  the  judgment  of 
the  state  court  might  have  been  oased  either 
upon  a  law  which  would  raise  a  question  of 
repu^ancy  to  the  Constitution,  laws,  or  treat- 
ies of  the  United  States,  or  upon  some  other 
independent  ground,  and  it  appears  that  the 
court  did,  in  fact,  base  its  judgment  on  such 
independent  ground,  and  not  on  the  law  rais- 
ing the  federal  question,  this  court  will  not 
take  jurisdiction  of  the  case,  even  though  it 
might  think  the  position  of  the  State  court  an 
unsound  one."  Klinger  v.  Misaauri,  80  U.  S. 
18  WaU.  257,  263  [20:  685,  637]  per  Mr,  Ju9- 
Uce  Bradley.  And  it  has  been  repeatedly  de- 
cided, under  section  709  of  the  Revised  Stat- 
utes, that,  lO  give  this  court  jurisdiction  of  a 
writ  of  error  to  a  state  court,  it  must  appear 
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affirmatively  not  only  that  a  federal  question 
was  presented  for  decision  to  the  highest  court 
of  the  State,  having  jurisdiction,  but  that  its 
decision  was  necessary  to  the  determination  of 
the  cause,  and  that  it  was  actmdly  decided,  or 
that  the  judgment  as  rendered  could  no^  have 
been  given  without  deciding  it.  Braum  v.  At- 
ma,S%  U.  S.827  [28:  5111:  Citizens  Bank  t. 
Board  of  lAquidaUan,  98  U.  S.  140  [25: 1141; 
Chouteau  v.  Gibion,  111  U.  8.  200  r28:  400l; 
Adams  County  y.  Burlington  d  M,  B.  B,  Co, 
112  U.  S.  123  [28;  6781;  BOroit  CUy  B.  Co.  v. 
Ghithard,  114  U.  S.  1^  [29: 118]:  Mw  Orleans 
Water  Works  Co,  y.  Louisiana  Sugar  Befining 
Co.  125  U.  S.  18  [81:  607]. 

Inasmuch,  therefore,  as  the  judgment  of  the 
Supreme  Court  of  the  State  of  South  CaroliniL 
sought  to  be  brought  in  review  by  this  writ  of 
error,  does  not  involve  an^  question  necessari- 
ly arising  under  the  Constitution  of  the  United 
States  or  the  laws  and  treaties  made  in  pursu- 
ance thereof,  we  must  refuse  to  take  jurisdic- 
tion in  the  case. 

Hie  writ  of  error  is  accordingly  dismissed  for 
wmt  qf  jurisdiction. 


ANNA  E.  CAMERON  et  al.  Appts..       ^^^^^ 

V. 

rASA  HODGES  m  al. 
(See  8. 0.  Reporter's  ed.  82S-e26). 

Jurisdiction  of  circuit  courts — dtiunship  of  par- 
ties—statement —  objection — amendmeiU — re* 
manding  suit, 

1.  It  is  not  suflBoient,  to  olve  jorisdJotion  to  a 
Circuit  Ck>urt  of  the  United  States,  that  the  defend- 
ant in  the  suit  is  a  citiEen  of  the  State,  and  that  none 
ot  the  complainants  were  citizens  of  that  State. 
The  adverse  party  must  be  a  citizen  of  some  other 
named  State,  or  an  alien. 

2.  A  citizen  of  a  Territory,  or  of  the  District  of 
Columbia,  can  neither  brinir  nor  sustain  a  suit  on 
the  groimd  of  citizenship,  In  one  of  the  Circuit 
courts. 

8.  A  distinct  statement  of  the  citizenship  of  the 
parties,  and  of  the  particular  State  in  which  it  It 
claimed,  is  required,  in  order  to  sustain  the  Juris- 
diction of  the  circuit  court 

4.  This  court  will,  on  its  own  motion,  take  the 
objection  of  the  want  of  jurisdiction  In  the  drouit 
court,  especially  as  regpards  citizenship. 

6.  This  court  may  reverse  the  decree  of  the  court 
below  because  it  nad  no  jurisdiction,  but  has  no 

Bower  to  amend  the  record  to  as  to  give  jurisdlc- 
on  to  that  court. 

0.  Where  it  appears  upon  the  face  of  the  affidavit 
or  petitioQ  for  removal  of  a  suit  from  a  state  court 
that  the  suit  has  been  improperly  removed  into  the 
circuit  court,  it  is  the  duty  of  that  court  at  any 
time  to  remand  the  suit  to  the  state  court 

[No.  208.J 
Argued  April  6,  1888.  Decided  April  SO,  1888, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Tennessee  dismissing  a  bill  in  regard  to 
the  title  to  real  estate.    Beversed. 

The  facts  are  stated  Id  the  opinion. 

Messrs.  D.  H.  Poston  and  W.  K.  Poeton, 
for  appelUmts: 

The  bill  being  on  oath,  the  answer  only 
makes  au  issue,  and  one  witness  will  overturn 
it. 

McLardv,  Linnville,  10  Humph.  163,  Trabus 
V.  Turner,  10  Heisk.  447. 
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The  plaiDtlff  may  waiye  an  answer  under 
oath,  and  ihe  answer  will  then  be  entitled  to  no 
more  weight  as  eyidence  than  the  bill. 

Linddey  v.  James,  8  Coldw.  487. 

In  Tennessee  a  party  f  ailinj^  to  testi^  as  to 
matters  shown  to  be  necessarily  within  his  per- 
sonal knowledge  affords  a  presumption  againsft 
him. 

Dunlap  y.  Hayne»,  4  Heisk.  479;  Alley  y. 
ConneU,  8  Head»  578;  LauiwiUe  db  N.  B.  K 
Co,  y.  Garrett,  8  Lea,  488. 

The  ref  osal  of  the  party  to  produce  his  books 
or  papers  raises  a  presumption  adyerse  to  the 

^^m/UmY.  U.B.4RV.  8.  4How. 242(11; 957); 
Ean$on  y.  Euiiaee,  48  IT.  S.  2  How.  658  (11: 
415;  ^  Whart.  By.  §§  1265, 1266. 

The  nonproduction  of  evidence  clearly  with- 
in the  power  of  a  party  creates  a  strong  pre- 
somption  against  him. 

MilUr  y.  J<ma,  82  Ark.  887. 

Meetrs,  W.  O.  We»therford  and  2*.  B. 
Turley,  for  appellees: 

An  assignment  that  points  to  no  specific 
error  is  too  yague  and  indefinite,  and  should 
be  disregarded. 

DeiUck  y.  Wiggins,  82  U.  8.  15  Wall.  589 
pi:  228);  Byan  y.  Koch,  84  U.  8. 17  Wall.  19 
(21:  611). 

The  questions  inyolyed  being  matters  of 
fact,  this  court  will  affirm  the  decree. 

Harrdl  y.  BeaU,  84  U.  S.  17  WaU.  590  (21: 
692);  AMso  y.  U.  8,  75  U.  8.  8  Wall  837  (19: 
805);  Parker  y.  Phetteplaee,  68  U.  8.  1  Wall. 
684  (17:  675);  Lytle  v.  Arkansas,  68  U.  8.  22 
How.  193  (16:  806X 

Acknowledgment  cannot  be  proven  by  parol 
testimony. 

Eaiatt  y.  Peirsol,  26  U.  8. 1  Pet.  888  (7: 169). 

In  Arkansas,  the  executory  and  unacknow- 
ledged contract  of  a  married  woman  to  convey 
her  r^  estate  is  void. 

Woody.  Terry,  80  Ark.  886. 

i^oidable  at  her  election. 

Jiilwee  y.  MiUoee,  44  Ark.  112. 

She  cannot  make  executory  contracts  to  con- 
vey. 

Ohrieman  v.  Partes,  88  Ark.  81;  Wood  v. 
Terry,  supra, 

Wnen  a  written  contract  is  to  be  proven  by 
parol,  the  substance  of  the  agreement  ought  to 
oe  proven  satisfactorily. 

Tayloe  v.  Biggs,  26  tJ.  8.  1  Pet  600  (7:  2T9); 
Findley  r,  Binde,  26  U.  8.  1  Pet.  245  (7: 180); 
VatUer  y.  Binds,  82  U.  8.  7  Pet  266  ^:680); 
Jfidiols  y.  Kingdom  Iron  Ore  Oo,  56  N.  Y.  618; 
Edwards  ▼.  N<nfes,  65  N.  Y.  125. 

Mr,  Justiee  Miller  delivered  the  opinion  of 
the  court:* 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  8tates  for  the  Western  District  of 


The  suit  was  orieinally  brought  in  the  Chan- 
cery Court  of  8belby  County,  held  in  the  City 
of  jfemphis  in  that  8tate,  m  regard  to  a  con- 
troversy which  arose  concerning  the  title  to 
certiup  real  estate  situated  in  the  State  of  Ar- 
kansas. The  principal  defendant,  Asa  Hodges, 
was  a  citizen  of  Arkansas,  and  upon  Uiat 
ground  procured  an  order  in  Uie  chancery  court 
to  remove  the  case  into  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
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Tennessee.    The  allegation  upon  which  tiiis  re- 
moval was  made  is  as  follows: 

"In  the  Chanceiy  Court  of  Shelby  County,      [323] 
Tennessee. 
"Anna  E.  Cameron  etaL  ) 

M.  V  R.  4593. 

)^flft  Hfw^gftfl  pt  al        I 

"To  the  Hon.  W.  W.  McDowell,  Chancellor: 
"Your  petitioner  states  that  he  is,  and  at  the 
time  of  the  institution  of  tiiis  suit  was,  a  citizen 
of  Uie  State  of  Arkansas,  and  not  of  the  State 
of  Tennessee,  and  that  none  of  the  complain- 
ants are  or  were  at  that  time  citizens  of  the 
State  of  Arkansas;  that  said  suit  is  of  a  civil 
nature,  and  the  matters  in  controversy  exceed, 
exclusive  of  costs,  in  value  the  sum  of  five  hun- 
dred dollars;  that  the  controversy  affects  the 
ownership  of  real  estate  in  said  State  of  Arkan- 
sas, and  can  be  wholly  decided  between  com- 
plainants and  this  defendant  Wherefore  he 
prays  an  order  for  the  removal  of  said  cause 
from  this  court  to  the  United  States  Circuit 
Court  for  the  Western  District  of  Tennessee, 
at  Memphis,  and  he  tenders  herewith  the  re- 
quisite bond,  as  required  by  law,  for  the  re- 
moval thereof. 

"Asa  Hodges,  the  petitioner,  being  swom» 

says  the  matters  set  forth  in  the  above  petition 

are  true  as  far  as  stated  on  his  own  knowledge; 

tiie  rest  he  believes  to  be  true.    Asa  Hodges. 

"Sworn  to  this  October  3,  1882. 

"J.  M.  Bradlet,  Deputy  Clerk  and  M," 

While  this  petition  sets  forth  the  citizenship 
of  Hodges  to  be  in  the  State  of  Arkansas,  both 
at  the  commencement  of  the  suit  and  at  the 
time  of  the  application  for  removal,  it  does  not 
state  that  of  any  of  the  complainants,  but 
merely  says  "that  none  of  the  complainants  are 
or  were  at  that  time  citizens  of  said  State  of 
Arkansas;"  nor  have  we  been  able  to  find  in 
the  recoid  any  evidence,  idlegation  or  state- 
ment as  to  the  citizenship  of  any  of  them. 
That  the  defendant  Hodges  was  a  citizen  of 
Arkansas,  in  connection  with  the  fact  that  none 
of  the  comi)lainants  were  citizens  of  that  State, 
is  not  suflScient  to  ^ve  jurisdiction  in  a  Circuit 
Court  of  the  UnitS  States.  Broion  v.  Keens, 
88  U.  8.  8  Pet.  115  [8:  8861. 

The  adverse  party  must  be  a  citizen  of  some 
other  named  State  than  Arkansas,  or  an  alien.  [325] 
AJl  the  complainants  might  be  residents  and 
citizens  of  the  District  of  Columbia,  or  of  any 
Territory,  and  they  might  not  be  citizens  of 
the  State  of  Tennessee  where  the  suit  was 
brought,  or  indeed,  of  any  State  in  the  Union. 
A  citizen  of  a  Territory,  or  of  the  District  of 
Columbia,  can  neither  bring  nor  sustain  a  suit 
on  the  ground  of  citizenship,  in  one  of  the  cir- 
cuit courts.  Barney  v.  Baltimore,  78  U.  8.  6 
Wall  280  [18:  825]. 

This  court  has  always  been  veiy  particular 
in  requiring  a  distinct  statement  of  the  citizen- 
ship of  the  parties,  and  of  the  particular  State 
in  which  it  is  claimed,  in  order  to  sustain  the 
jurisdiction  of  those  courts;  and  inasmuch  as 
the  only  citizenship  specifically  averred  and 
set  out  in  the  case  before  us  is  that  of  the  de- 
fendant Hodges,  at  whose  instance  the  cause 
was  removed,  and  as  that  is  the  only  ground 
upon  which  the  removal  was  placed,  it  seems 
clear  that  the  circuit  court  did  not  have  juris- 
diction of  it,  and  that  the  suit  should  have  been 

1S3 


88e-wr 


SXJFBEICB  COUBT  OF  THB  UNITIfiD  SXATBS. 


Oct.  Tbbx, 


!S6] 


326] 


dismissed  or  remanded  for  that  reason.  Robert- 
son  V.  Cease,  97  IT.  8.  646  [24: 1057].  The  al- 
legation which  was  made  in  that  case,  that 
Oease»  who  was  the  plaintiff,  in  the  action  in 
Uie  Circuit  Court  for  the  Western  District  of 
Texas,  ''resides  in  the  County  of  Mason  and 
State  of  Illinois."  was  held  not  to  be  a  sufficient 
averment  of  his  citizenship  in  Illinois.  See, 
also,  Oodfrey  v.  Terry,  97  U.  S.  171  [24:  944]. 

This  court  has  uniformly  acted  upon  the 
principle  that,  in  order  to  protect  itself  from 
collusive  agreements  between  parties  who  wish 
to  litigate  their  controversies  in  the  federal 
courts,  it  would,  on  its  own  motion,  take  the 
obiection  of  the  want  of  Jurisdiction  in  the  cir- 
cuit court,  especially  as  regards  citizenship. 
Hilton  V.  Dickinson,  108  U.  8.  165  [27:  688] ; 
Morgan  v.  Qay,  86  U.  8. 19  Wall.  81  [22: 100] . 

We  have  considered  the  application  of 
Hodges,  the  defendant  in  error,  to  supply  the 
want  of  averments  in  regard  to  the  citizeuship 
of  the  complainants  in  this  suit.  The  difficul  ty 
here,  however,  does  not  relate  to  the  Jurisdic- 
tion of  this  court, — in  regard  to  wliich  evidence 
by  affidavit  has  sometimes  been  received  where 
the  defect  was  as  to  the  amount  in  controversy, 
and  perhaps  in  relation  to  some  other  point. 
The  jurisdiction  of  this  court  in  the  present 
case  IS  undoubted,  but,  as  the  previous  remarks 
in  this  opinion  shows,  the  circuit  court  never 
had  Jurisdiction  of  it;  and  while  we  may  be 
authorized  to  reverse  the  decree  so  rendered  we 
have  no  power  to  amend  the  record  so  as  to 
c^ive  Jurisdiction  to  that  court  by  proceedings 
here.  The  case  in  this  court  must  be  Uied  up- 
on the  record  made  in  the  circuit  court.  In 
this  instance  there  has  been  a  removal  Ihrom  a 
tribunal  of  a  State  into  a  Circuit  Court  of  the 
United  States,  and  there  is  no  precedent  known 
to  us  which  authorizes  an  amendment  to  be 
made,  even  in  the  circmt  court,  by  which 
grounds  of  Jurisdiction  may  be  made  to  appear 
which  were  not  presented  to  the  state  court  on 
the  motion  for  removal.  In  fact,  under  the 
fifth  section  of  the  Act  of  March  8, 1875,  it  be- 
ing manifest  upon  the  face  of  the  affidavit  or 
petition  for  removal  in  the  present  suit  that  the 
case  had  been  improperly  removed  into  the  cir- 
cuit court,  it  was  the  duty  of  that  court,  at  all 
times  and  at  any  time  during  its  pendency  be- 
fore it,  to  have  remanded  the  case  to  the  tribu- 
nal of  the  State  where  it  originated.  We  can 
do  no  more,  however,  than  to  reverse  the  ac- 
tion of  the  court  below,  from  which  this  appeal 
was  taken,because  it  had  no  Jurisdiction  of  the 
case. 

The  decree  in  this  case  is  retersedfor  teant  of 
Jurisdiction  in  the  Circuit  Court,  and  the  case 
remanded  for  further  proceedings. 


WILLIAM  0.  CULBERTSON,  Flff.  in  Err., 

V. 

THE  H.  WITBECK  COMPANY. 

(See  8.'0.  Beporter^sed.  82a-837.) 

Witnesses  to  deed— acknowledgment — Michigan 
teoord— declaration  of  trust — Michigan  tax 
deed'—evidenee, 

L  A  deedln  Michigan  held  to  be  sufficiently  wit- 
oeased  by  two  persons  where  the  signatures  of  the 
witnenes  follow  a  memonwdum  of  interlineation. 
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2L  An  acknowledsnnent  in  New  Jersey,  where 
the  notary  certiftee  that  he  is  satisfied  that  the  per- 
sons appearing  before  him  are  the  grantors  in  the 
deed,  held  sufficient*  where  it  is  accompanied  by  a 
oertiflcace  of  the  clerk  of  the  county  that  the  ac- 
knowledgment was  taken  according  to  the  laws  of 
that  State. 

8.  A  record  from  the  office  of  the  register  of 
deeds  of  a  ooimty  in  Michigan,  containing  a  oerti- 
fled  copy  of  a  will  executed  and  proved  in  New 
York,  IB  admissible  in  eyldence,  to  show  the  will 
as  probated  in  Michigan,  where  Uie  record  shows 
due  notice  by  publication  and  doe  proof  of  its  ex- 
ecution. 

4.  A  declaration  of  trust,  held  not  admisBible  In 
evidence  to  impeach  the  conveyance  of  the  trustees, 
where  it  appears  that  they  had  power  and  authority 
to  sell  and  convey  the  property,  and  that  the  pro- 
ceeds were  to  be  divided  according  to  the  inmru- 
ment  creating  the  trust. 

6.  A  tax  deed  in  Michigan  is  void  where  it  appears 
that  a  portion  of  the  tax  fOr  which  it  was  given  was 
excessive  and  invalid;  and  such  deed  is  not  admif- 
sible  to  sustain  the  grantee's  title. 

5.  PanH  evidence  of  the  payment  of  part  of  the 
tax  for  illegal  pturposes  is  admiasiblCL  where  ihB 
records  show  that  it  was  raised  for  suon  purpose. 

[No.  217.] 
Argued  April  11, 1888.  De<^tded  April  SO,  1888. 

IN  ERROR  to  the  Circmt  Court  of  the  United 
States  for  the  Western  District  of  Michigan, 
to  review  a  judgment  for  plaintiff  in  an  action 
to  recover  land.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mesers,  D.  H.  BaJl»  A.  T.  Britton,  A.  B. 
Browne  and  Walter  EL  Smith,  for  plaintiff 
in  error: 

The  deed  from  William  A.  Pratt  should  not 
have  been  received  in  evidence. 

Howell,  Stat.  §  6658;  Crane  v.  Reeder,  21 
Mich.  60;  Brown  v.  Cbd:^  11  Mich.  585;  Cl(srk 
V.  Graham,  19  tJ.  S.  6  Wheat.  577  (5:8340 

The  record  of  the  will  of  Edward  0.  Wilder 
should  have  been  excluded. 

HoweU,  Stat  §  5806;  Pope  v.  Outier,  84  Mich. 
152. 

The  deputy  auditor-general  had  power  to  ex- 
ecute conveyances  on  sale  of  lands  for  taxes. 

Wesibrook  v.  Miller,  56  Mich.  148. 

These  deeds  were  prima  fade  evidence^  of 
the  regularity  of  all  proceedings,  to  and  indad- 
ing  the  sale,  and  of  title  in  the  grantee. 

Groesbeck  v.  Seeley,  18  Mich.  829;  Hunt  v. 
Chapin,  42  Mich.  24;  StocMe  v.  Silsbee,  41  Mich. 
615. 

The  record  cannot  be  contradicted. 

Taymouth  v.  Koehler,  85  Mich.  22;  Toung  ▼. 
BuvaU,  109  U.  S.  577  (27:1087). 

Messrs,  B.  J.  Brown  and  Edward  Cahill* 
for  defendant  in  error: 

The  deed  from  William  Pratt  is  an  old  deed, 
and  the  courts  will  sustain  it. 

Carpenter  v.  Dexter,  75  U.  S.  8  Wall  518(19: 
426);  MorseY,  Hewett,  28 Mich.  481. 

Probate  courts  are  courts  of  record,  and  all 
presumptions  will  aid  their  judicial  action. 

Churdi  V.  Eoleomb,  45  Mich.  29;  Alexander 
V.  Bice,  52  Mich.  451. 

The  deed  of  October  29,  1855,  from  William 
A.  Pratt  and  wife  to  Manning  <&  Wright,  was 
an  absolute  conveyance  in  fee. 

Trask  v.  Oreen,  9  Mich.  858;  Maynard  v. 
ffoskins.  Id.  485;  Wears  v.  LinneU,  29  Mich. 

224.  :• 

It  was  not  the  purpose  of  the  statute  (How. 
Stat.  5569)  to  require  resulting  trusts  to  be  de- 
clared in  writing. 

Fisher  v.  FoOes,  22  Mich.  454;  Bumpus  v. 
Bumpus,  53  Mich.  846. 
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Certainty  has  always  been  an  essential  ele- 
ment of  a  valid  trust. 

Whed^  V.  Bmith,  50  U.S.  9  How.  65  (18:44); 
Bames-v.  Barrui,  8  0  ranch,  0.  C.  260. 

A  trustee  conveys  by  virtne  of  the  legal 
estate  vested  in  him,  and  not  by  virtue  of  a 
powef. 

Bank  of  U.  8,  v.  Benning,  4  Cranch,  0.  C. 
81. 

The  plaintiff  could  bring  ejectment. 

EeerU  v.  Beach,  81  Mich.  186;  i>a€t>  v.  Filer, 
40  Mich.  816. 

When  a  sum  of  money  is  voted  in  gross, 
without  specifvin^  the  purpose  for  which  it  is 
raised,  it  may  be  &own,  dehore  the  record,  that 
it  was  in  facft  raised  in  part  for  an  illegal  pur- 
pose. 

Fay  V.  Wood,  8  West.  Rep;  885. 

A  tax  sale  of  lands  for  a  sum  which  includes 
an  illegal  item  of  any  considerable  amount  is 
void. 

Laeey  v.  Dane,  4  Mich.  140;  Ooie  v.  Dean, 
16  Mich.  12;  Edwards  v.  Talicffero,  84  Mich. 
18;  Hammoniree  v.  LoU,  40  Mich.  195;  SiUbee 
V.  StoeJde,  44  Mich.  561. 

Evidence  must  be  produced,by  the  party  ob- 
jecting^, which  will  exclude  any  reasonable  pre- 
sumption of  regularity.  When  this  is  done, 
the  burden  of  proof  is  shifted  to  the  holder  of 
the  tax  deed. 

Laeev  V.Davie,  4  Mich.  157, 168;  Caeer.  Dean, 
16  Mich.  87;  Blackw.  Tax  TiUes,  88,  note  and 
cited. 


[3281     ^-  ^^^9tiee  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  ejectment,  originally 
brought  in  the  Circuit  Court  for  the  County  of 
Marquette,  in  the  State  of  Michigan,  by  the 
H.  Witbeck  Company,  plaintiff,  against  Wil- 
liam C.  Culbertson,  defendant. 

The  object  of  the  suit  was  to  recover  certain 
lands  situated  in  the  County  of  Marquette,  to 
which  the  plaintiff  claimed  title  in  fee.  The 
ease  was  removed  to  the  Circuit  Court  of  the 
United  States,  where  a  trial  was  had  which  re- 
sulted in  a  verdict  in  favor  of  the  plaintiff. 
This,  as  a  matter  of  right,  was  set  aside,  upon 
motion,  under  the  law  of  Michigan,  and  a  new 
trial  granted,  which  also  resulted  in  a  verdict 
and  Judgment  in  favor  of  the  plaintiff.  It  is 
this  which  the  present  writ  of  error  brings  up 
for  review. 

During  the  progress  of  the  trial  the  plaintiff 
established  title  by  various  conveyances,  begin- 
ning with  patents  from  the  United  States,  in 
William  A.  Pratt.  As  a  link  in  the  chain  of 
title  from  Pratt,  the  plaintiff  offered  in  evidence 
the  record  of  a  deed  from  Pratt  and  wife  to 
Still  Manning  and  William  Wright, which  was 
executed  ana  acknowledged  in  the  State  of 
Michigan.  This  was  objected  to  by  the  de 
fendont  upon  the  grouna  that  it  was  attested 
Inr  only  one  witness  as  to  the  signature  of  Wil- 
1mm  A.  Pratt.  The  instrument  was,  however, 
admitted  in  evidence  notwithstanding  the  ob- 
^tion ;  to  which  the  defendant  excepted.  This 
ruling  is  made  the  ground  of  the  first  assign- 
ment of  error. 

TIm  deed  c^ered  in  evidence  was  signed,  ac- 
%DOw]edged  and  recorded  according  to  the  laws 
of  the  State  of  Michigan.  It  is  admitted  that 
there  was  one  witness  to  the  signature  of  Mr. 
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Pratt  and  two  witnesses  to  the  signature  of  Mrs. 
Pratt,  but  it  is  denied  that  there  was  a  second 
witness  to  the  signature  of  the  former.  The 
part  of  the  record  containing  the  testimonium 
IS  as  follows: 

'  'In  witness  whereof  the  said  party  of  the  first      [3S9] 
part  have  hereunto  set  their  hanos  and  seals 
the  day  and  year  first  above  written. 

"  Wm.  a.  Phatt.  Vtl,  a.] 

"  Harbibt  W.  Pratt,     [l.  s.  J 

"  Signed,  sealed  and  delivered  in  presence 
of— 

••  Stephen  Walsh, 

'•  For  William  A.  PratU 
••W.  H.  Rockwell, 
•*  Geo.  Howe, 

"  For  Harriet  W.  Pratt 

••The  word  'half'  in  the  twelfth  line  was 
interlined  before  signing  [on  the  second  page]. 

"Stephen  Walsh. 
"Ebenezer  Warneb." 

Ebenezer  Warner  was  the  justice  of  the 
peace  who  took  the  acknowledgment  of  Pratt 
on  the  29th  day  of  October,  1855,  which  is 
also  the  date  of  the  deed,  and  in  his  certificate 
of  such  acdnowledgmeut  he  says:  "I  certify 
that  I  know  the  person  who  made  the  said  ao- 
knowlednnent  to  be  the  individual  described 
in  and  who  executed  the  within  instrument." 
It  will  also  be  noted  that  he  signs  with  Walsh 
as  a  witness,  and  that  their  signatures  imme- 
diately follow  the  statement  as  to  the  word 
*•  half"  having  been  interlined  before  signing. 

These  circumstances  are  sufficient  to  show 
that  Walsh  and  Warner  were  witnesses  to  the 
signature  of  Mr.  Pratt,  and  the  matter  may  be 
easily  explained  by  supposing  that  HockweU 
and  Howe,  the  two  witnesses  for  Harriet  W. 
Pratt,  inserted  their  names  above  those  of 
Walsh  and  Warner  as  witnesses  for  William 
A.  Pratt.  Under  all  the  circumstances  we 
think  the  court  was  correct  in  admitting  the 
deed  in  evidence.  Carpenter  v.  Dexter,  76  U. 
S.  8  Wall.  513  [19:426]. 

The  second  assignment  of  error  also  rests 
upon  an  alleged  insufficiency  in  the  acknowl- 
eagement  of  another  deed  which  was  offered 
in  evidence  by  the  plaintiff,  from  Still  Man- 
ning and  wife  and  William  Wright  and  wife 
to  £dward  C.  Wilder,  conveying  all  the  lands  [330] 
in  controversy.  To  the  admission  of  this  deed 
defendant's  counsel  objected  '*for  the  reason 
that  it  does  not  appear  on  said  certificate  that 
the  persons  acknowledging  were  the  same  per- 
sons as  those  named  as  grantors  in  said  deed.* 
The  acknowledgment  hi  this  case  was  taken 
in  the  State  of  New  Jersey,  before  William 
A.  Richtcr,  a  master  in  chancery  and  notary 
public,  who  says  in  his  certificate  that  the  par- 
ties, naming  them,  personally  appeared  before 
him,  "who,  I  am  satisfied,  are  the  grantors  in 
the  within  deed  of  conveyance."  This  lan- 
guage is  the  defect  complained  of  by  defendant. 

We  are  inclined  to  the  opinion  that  this  is 
sufficient  evidence  that  the  parties  who  ap- 
peared before  him  were  the  grantors  in  the 
deed.  If  he  was  satisfied  of  that  fsct  the 
court  cannot  now  inquire  into  the  evidence  by 
which  he  reached  that  conclusion.  But  any 
difficulty  on  this  subject  is  removed  by  the 
certificate  of  the  clerk  of  the  county  of  Essex 
in  that  State,  that  said  Richter  was  a  master  in 
chancery  and  a  notary  public  in  and  for  said 
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oonnt^,  and  "tbflt  the  aoDezed  instrument 
[meaning  the  deed]  is  executed,  and  the  proof 
of  acknowledgment  thereto  taken,  in  accord- 
ance with  the  laws  of  the  said  State  of  New 
Jersey."  This  official  statement  that  the  ac- 
knowledgment was  made  according  to  the  laws 
of  the  State  is,  we  think,  sufficient  to  make  it 
valid,  because  the  law  of  Michigan  provides 
(Howell,  Stat.  §  6660)  that  where  such  ac- 
knowledgments  are  taken  out  of  the  Slate, 
the  clerk  certifying  to  the  official  character  of 
the  officer  shall  also  state  "that  the  deed  is  ex- 
ecuted and  acknowledged  according  to  the  laws 
of  such  State." 

The  third  assignment  of  error  is  based  upon 
the  fact  that  the  court  allowed  the  plaintiff  to 
put  in  evidence  a  record,  from  the  office  of  the 
register  of  deeds  of  Marquette  County,  of  the 
will  of  Edward  C.  Wilder.  The  objection  of 
defendant's  counsel  to  the  admission  of  this 
certified  copy  of  the  will,  as  stated  in  the  bill 
of  exceptions,  is  "that  said  record  contained 
no  proof  that  the  Probate  Court  of  the  County 
of  Marquette  obtained  jurisdiction  to  make  the 
order  admitting  said  will  to  probate  in  this 
State,  and  that  it  contains  no  record  of  any 
authentication  or  probate  bv  any  foreign  court 
or  officer."  This  objection  being  overruled,  an 
exception  was  taken  bv  counsel  for  the  defend- 
ant to  the  admission  of  Uie  record. 

The  copy  contained,  after  the  seal  of  Wilder, 
the  testator,  the  usual  attestation  of  two  wit- 
nesses, who  declare  that  the  will  was  signed 
in  the  presence  of  each  of  them,  and  that  it  was 
at  the  same  time  declared  by  him  to  be  his  last 
will  and  testament,  and  that  at  his  request  and 
in  his  presence  they  signed  their  names  as  wit- 
nesses thereto.  The  testator  died  m  New 
York,  and  the  paper  offered  for  probate  in  the 
County  of  Marquette,  in  Michigan,  purported 
to  be  a  copy  of  tlie  will  as  it  had  been  probated 
in  the  former  State.  The  following  papers 
constitute  the  proceedings  in  the  ProlMite  Court 
for  the  Coimty  of  Marquette: 


«< 
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Statb  of  Michioan,  (huntyqf  Marquette,  $s: 

"At  a  session  of  the  Probate  Court  for  the 
Countv  of  Marquette,  holden  at  the  probate 
office  m  the  City  of  Marquette,  on  Monday, 
the  thirty-first  day  of  October,  in  the  year  one 
thousand  eight  hundred  and  eighty-one. 

"Present:  Edward  S.  Hardy ,  judge  of  probate. 
"In  the  Matter  of  the  Estate  of  Edward 
O.  Wilder,  Deceased. 

"This  day  having  been  appointed  by  the 
court  for  hearing  £e  petition  of  James  E. 
Dalliba,  prajpng,  amongst  other  things,  for 
reasons  therein  set  forth,  that  a  certain  instru- 
ment, purporting  to  be  a  copy  of  the  last  will 
and  testament  of  said  deceased,  and  the  pro- 
bate thereof,  duly  authenticated  and  heretcnore 
presented  to  this  court  with  said  petition,  be 
allowed,  filed  and  recorded.  Now  come  into 
court  the  said  petitioner  and  answers,  and,  it 
satisfactorily  appearing,  bv  due  proof  on  file, 
that  a  copy  of  the  order  of  this  court  touching 
the  hearing  of  said  petition,  made  on  the  sev- 
enth day  of  October  last  past,  had  been  duly 
published  as  therein  directed,  whereby  all  par- 
ties interested  in  the  premises  were  duly  noti- 
fied of  said  hearing. 

"And  it  further  satisfactorily  appearing  to 
the  court,  after  a  full  hearing  upon  said  peti- 

186 


tion  and  on  examination  of  the  proofs  and 
allegations  of  the  petitioner,  Uiat  said  deceased 
was,  at  the  time  of  his  death,  a  resident  of  the 
Cinrof  New  York,  in  the  State  of  New  York, 
ana  died  leaving  his  last  will  and  testament, 
which  was  duly  approved  and  allowed  in  the 
surrogate  court  for,  in  and  of  the  Coun^  of 
New  York,  in  the  State  of  New  York,  accord- 
ing to  the  laws  thereof,  and  that  he  was  po»: 
seised  of  estate  situate  in  said  County  of  Mar- 
quette, on  which  ssid  will  operates. 

"And  the  evidence  touchiog  the  premises 
being  materially  considered,  it  satisfactorily 
appears  that  said  copy  of  said  willjought  to  lie 
allowed  in  this  State  as  the  last  will  and  testa- 
ment of  said  deceased. 

"It  is  therefore  ordered,  adjudged  and  de- 
clared by  this  court  that  said  copy  of  said  last 
will  and  testament  of  said  deceased  be  allowed, 
filed,  and  recorded  in  this  court;  and  that  the 
same  shall  have  full  force  and  effect  in  this 
State  as  such  will,  agreeably  to  the  statute  in 
such  case  made  and  provided. 

"And  it  \b  further  ordered  that  the  execit- 
tion  of  said  last  wiU  and  testament  be  com- 
mitted, and  the  administration  of  the  estate  of 
the  said  deceased  be  granted,  to  said  Sophia 
Wilder,  the  executrix  in  said  will  named,  who 
is  ordered  to  give  bond  in  the  penal  sum  of 
one  thousand  aollars,  with  sufficient  sureties, 
as  required  by  the  statute  in  such  case  made 
and  provided;  and  that,  the  same  being  duly 
approved  and  filed,  the  letters  testamentary  de 
issue  in  the  premises. 

"Edwabd  S.  Habdt, 
"Judge  qf  Probate." 

''State  of  Miohiqak,  Oounti/  of  Marquette,  9$: 
"Probate  Court  for  said  County. 

"Be  it  remembered  that  the  annexed  and 
foregoing  instrument,  being  a  duly  authenti- 
cated copy  of  the  last  will  and  testament  of 
Edward  C.  Wilder,  late  of  the  County  of  New 
York,  in  the  State  of  New  York,  deceased, 
which  was  duly  allowed,  filed,  and  recorded  in 
said  court  in  pursuance  of  the  decree  thereof, 
of  which  the  foregoing  is  a  true,  full,  and  cor- 
rect copy. 

"In  testimony  whereof  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  court  at 
the  CiU  of  Marquette,  in  said  county,  this 
thirty-first  day  of  October,  in  the  year  one 
thousand  eight  hundred  and  eighty-one. 

"[seal.]  "Edward  S.  Hardy, 

"Judge  of  Probate," 

We  can  see  no  defect  of  jurisdiction  in  the 
Probate  Court  of  Marquette  County  sufficient 
to  justify  the  rejection  of  this  copy  of  the  will, 
or  to  impeadi  the  action  of  the  probate  judse 
in  ordering  it  to  \|p  recorded.  There  is  in 
the  proce^ngs  the  full  recital  of  the  pro- 
duction of  the  copy  of  the  will,  and  that  the 
order  for  the  hearing  of  the  petition,  made  on 
the  7th  day  of  October,  "had  been  duly  pub- 
lished as  uerein  directed,  whereby  all  parties 
interested  in  the  premises  were  duly  notified  of 
said  hearing."  The  court  further  certilies  that 
the  probate  thereof  was  duly  authenticated 
"and  presented  to  this  court,  — meaning,  evi- 
dently, the  probate  of  the  will  in  the  State  of 
New  York.  The  certificate  further  recites  that 
"it  satisfactorily  appears  to  the  court,  after  a 
full  hearing  upon  said  petition,  and  on  exami- 
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nation  of  the  proofs  and  allegations  of  the  pe- 
titioner, that  said  deceased  was,  at  the  time  of 
his  death,  a  resident  of  the  City  of  New  York, 
in  the  State  of  New  York,  and  died  leaving 
his  last  will  and  testament,  which  was  duly  ap- 
proved and  allowed  in  the  surrogate  court  for, 
m  and  of  the  County  of  New  York,  in  the 
State  of  New  York,  according  to  the  laws 
thereof." 

This,  heing  a  recital  in  the  record  of  the 
Judgment  of  the  court  admitting  the  instru- 
ment to  probate,  cerUfying  that  it  had  been 
fully  proved  by  the  "examination  of  the 
proofs  and  auctions  of  the  petitioner,"  and 
that  it  was  duly  admitted  to  record,  is  suffi- 
cient. Unless  the  necessary  parties  in  such 
cases  could  be  brousht  before  the  court  by 
pablication  there  would  be  in  many  cases  an 
unpoasibilitir  of  doing  it  at  all.  Urigncn  v. 
AmU^,  48  XL  S.  2  How.  819  [11-.283]. 

There  appears  to  be  some  controversy  in  the 
brief  submitted  by  counsel  as  to  the  fact  that 
the  copy  of  the  instrument  offered  in  evidence 
[334]  is  certified  from  the  office  of  the  register  of 
deeds:  but  as  no  such  objection  was  made  upon 
the  trial  of  the  case,  it  is  unnecessary  to  discuss 
it  here. 

The  fourth  assignment  of  error  is  founded 
opon  the  rejection  of  a  deed,  called  a  declara- 
tion of  trust,  made  by  Still  Manning  and  Wil- 
liam Wri|^ht,  which  was  offered  by  the  defend- 
ant. This  instrument  was  signed  and  acknow- 
ledged in  the  month  of  November,  1855,  and 
covered  the  land  now  in  controversy.  The  deed 
from  Manning  and  Wright  to  Wilder,  referred 
to  in  the  second  assignment  of  error,  was  exe- 
cuted in  July^  1860,  nearly  five  years  after  this 
declaration  of  trust.  The  object  of  the  defend- 
ant in  offering  the  latter  was  to  show  that  the 
legal  title  had  passed  out  of  Manning  and 
Wright  and  that  Wilder  did  not  get  the  Utle 
by  the  deed  which  was  made  to  him.  Upon 
the  objection  of  the  plaintiff  to  the  introauc- 
tioD  of  this  deed,  it  was  rejected  by  the  court; 
to  which  rulinff  the  defendant  excepted. 

The  proposition  upon  which  tbe  defendant 
sought  to  introduoe  this  instrument  is  founded 
upon  certain  statutes  of  the  State  of  Michigan, 
oi  a  character  similar  to  those  common  in  oth- 
er States,  found  in  HoweH's  Statutes,  sections 
5568  to  5578,  inclusive.  They  comprise  the  us- 
ual provisions  for  abolfehing  uses  and  trusts, 
and  enact  in  substance  that  the  use  shall  vest 
in  the  eutui  que  trust  as  a  legal  title,  except 
when  otherwise  provided.  Most  of  these  stat- 
utes, however,  have  relation  to  implied  trusts, 
and  it  is  not  necessary  here  to  go  through  all  of 
them,  nor  to  enter  upon  their  critical  di^ussion 
at  this  time.  It  is  sufficient  to  say  that  the 
paper  presented  in  this  case  is  not  a  conveyance 
to  anybody,  but  it  purports  to  declare  in  express 
terms  that  the  piuties  executing  it  hold  the 
property  in  trust  for  themselves  and  two  other 
persons.  It  is  therefore  an  express  trust,  and 
comes  within  tbe  language  of  section  5578, 
which  reads  as  foDows: 

'*5578.  Every  express  trust,  valid  as  such  in 
its  creation,  except  as  herein  otherwise  pro- 
vided, shall  vest  the  whole  estate  in  the  trustees 
in  law  and  in  equity,  subject  only  to  the  exe- 
cution of  the  trust;  and  the  person  for  whose 
benefit  the  trust  was  created  snail  take  no  estate 
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or  interest  in  the  lands,  but  may  enforce  the 
performance  of  the  trust  in  equity." 

This  declaration  of  trust  evidently  contem- 
plated that  the  legal  title  remained  with  the 
trustees,  and  that  they  had  the  power  and  au- 
thority to  sell  and  convey  the  property,  the 
profits  or  proceeds  to  be  divided  according  to 
the  interest  which  was  declared  in  the  instru- 
ment creatine  the  trust  We  think  tbe  legal 
title  remained  in  Manning  and  Wright,  until 
by  the  deed  to  Wilder  they  transferred  to  him 
the  strict  legal  title.  The  deed  was  therefore 
properly  rejected. 

The  next  and  last  assignment  of  error  which 
we  propose  to  consider  relates  to  the  production 
of  various  deeds  conveying  the  lands  in  ques- 
tion to  persons  under  whom  the  defendant 
claims  on  account  of  sales  for  taxes.  These 
deeds  were  offered  in  evidence,  and  rejected  by 
the  court;  to  which  ruling  the  defendant  ex- 
cepted. 

Tbe  principal  ground  upon  which  they  were 
held  to  be  invalid  was  that  the  tax  levy  under 
which  they  were  sold  included  an  illegal  allow- 
ance for  extra  compensation  to  Goodwin  and 
Eddie,  who  were  jud^  of  ttie  state  court 
which  included  within  its  jurisdiction  the 
CountjT  of  Marquette.  It  appeared  that  the 
supervisors  of  that  county  allowed  and  paid  to 
them,  out  of  the  tax  levies,  an  additional  com- 
pensation of  (400  per  annum  in  excess  of  their 
salary.  It  does  not  seem  to  be  controverted 
that,  by  the  law  of  Michigan,  if  this  sum  was 
included  in  the  assessment  and  levy  of  taxes 
on  account  of  which  the  sales  were  made  that 
these  deeds  represent,  the  title  based  upon  them 
is  void.  Both  parties  admit  this  proposition  in 
argument,  and  certain  authorities  reierred  to  in 
tbe  briefs  establish  it  as  tbe  settled  doctrine  of 
that  State.  Lacev  v.  Davis,  i  Mich.  140;  Case 
V.  Dean,  16  Mich.  12;  Edwards  v.  Taliafero, 
84  Mich.  18. 

In  Hammontree  v.  Lott,  40  Mich.  195,  the 
court  said:  "A  tax  deed  is  void  if  a  portion  of 
the  tax  for  which  it  was  given  was  excessive 
and  invalid."  In  the  recent  case  of  Silsbee  v. 
Stockle,  44  Mich.  561,  the  whole  subject  was 
very  elaborately  reviewed  by  Judge  Cooley,  of 
that  court,  and  the  principle  here  stated  fully 
established.  The  strength  of  the  opinion  in 
that  direction  may  be  seen  by  tbe  following 
extract  from  the  syllabus  of  tlie  case: 

"The  statutory  provisions  that  no  sale  for  de- 
linquent taxes  shall  be  held  invalid  unless  it  be 
made  to  appear  that  all  legal  taxes  were  paid 
or  tendered,  and  that  all  taxes  shall  be  presumed 
to  be  legally  assessed  until  the  contrary  is  af- 
firmatively shown  (Comp.  L.  g  1120),  are  un- 
constitutional so  far  as  they  sustain  sales  for 
taxes  which  are  in  part  illegal." 

Counsel  for  plaintiff  in  error  deny  the  suffi- 
ciency of  the  evidence  produced  in  regard  to 
the  increase  of  salary  by  the  county,  above 
what  the  State  allowed  to  the  judge,  or  that 
the  fact  is  established  by  comi)etent  testimony; 
and  it  is  urged  with  much  force  that  this  a^ 
tempt  to  show  now,  some  fifteen  or  twenty 
years  after  the  transaction,  that  the  tax  levy 
for  the  particular  years  in  question,  did  include 
this  increased  compensation,  cannot  be  accom- 
plished by  parol  testimony.  We  think,  how- 
ever, that  there  is  enough  in  the  bill  of  excep- 
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tions  which  is  nol  parol,  but  matter  found  in 
the  records  of  the  ooards  of  supervisors  who 
made  the  tax  levy,  to  establish  the  fact  with- 
out any  parol  tcsumony.  The  records  of  the 
proceedings  of  this  body  for  Marquette  County 
were  read  in  evidence  for  each  of  the  years 
1861, 1865, 1866,  and  1867,  the  same  being  all 
that  appeared  therein  relative  to  the  equaliza- 
iion  or  the  assessment  rolls  of  the  several 
townships  and  the  action  by  which  the  rate  of 
apportionment  of  the  state  and  county  taxes 
for  each  of  those  years  was  fixed.  This  is 
spread  in  full  upon  the  record  in  the  bill  of  ex- 
•ceptions.  It  appears  that  the  aggregate  valua- 
tion of  the  taxable  real  and  personal  property 
of  the  county  in  1861  was  determined  to  be 
^1,285,966.50,  and  we  then  find  this  entry: 

"The  subject  of  additional  compensation  to 
Judae  Goodwin  being  under  consideration,  on 

monon  of It  was  resolved  that  all 

former  action  of  the  board  on  this  subject  be 
rescinded  and  that  the  sum  of  four  hundred 
dollars  be  paid  to  Judge  Gk>odwin  in  orders  on 
the  treasurer  of  this  countv,  upon  his  signing 
a  receipt  in  full  of  all  demands  against  the 
county  on  such  account,  up  to  the  first  day  of 
January,  A.  D.  1862,  such  receipt  to  be  filed 
with  the  clerk  before  such  orders  are  issued." 

Then  immediately  follows  the  rate  of  taxa- 
tion: 
;837]  "On  motion  it  was  resolved  that  a  tax  of  six 

and  one-half  mills  on  the  dollar  be  raised  on 
the  taxable  property  of  Marquette  and  School- 
craft Counties,  for  the  contingent  fund,  to  de- 
fray the  general  expenses  of  ue  county." 

The  only  parol  evidence  introduced  which 
seems  to  have  had  any  influence  upon  the  de 
dsion  of  this  question  was  the  testimony  of  a 
witness  that  Judge  (Goodwin  received  this  $400 
from  the  countv  treasury  at  a  time  when  it  must 
have  been  paid  out  oi  the  levy  made  at  this 
time.  We  think  that  was  competent,  and  that, 
the  date  of  the  receipt  of  the  money  being 
ahown,  the  inference  that  it  was  paid  out  of  the 
tax  levy,  which  we  have  already  recited,  is 
sufficient. 

It  is  also  shown  by  the  records  of  the  board 
of  supervisors,  in  regard  to  the  levies  of  other 
years,  that  for  the  years  1865,  1866,  1867  and 
1868  an  illegal  sum  of  the  same  character, 
being  $350  per  annum,  was  included  in  the  as- 
sessment, and  paid  over  to  Judge  Eddie.  The 
court  left  it  to  the  jury  to  determine,  under  all 
the  evidence  which  was  introduced,  whether, 
in  pursuance  of  such  resolutions,  these  sums 
were  levied  as  a  tax,  and  for  the  purpose,  as 
•claimed  by  the  plaintiff,  of  paying  salaries  to 
these  judges.  Although  he  refers  in  this  con- 
nection to  the  additional  evidence  of  two  wit- 
nesses, Healy  and  Maynard,  as  bavins^  some 
influence  upon  the  determination  of  this  ques- 
tion, it  is  quite  obvious  that  the  proposition  was 
established  of  the  payment  of  additional  com- 
pensation of  these  judges  out  of  an  unlawful 
levy  of  taxes,  so  far  as  the  lands  in  question  are 
concerned.  And  while  the  parol  testimony  was 
not  necessary  to  show  that  the  amount  paid  for 
that  purpose  was  included  in  the  tax  levy  for 
the  years  under  which  these  sales  were  made, 
it  was  competent  to  show  by  oral  testimony 
that  these  judges  actually  received  the  money 
out  of  the  taxes  collected  under  those  assess- 
ments. 
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Theee  are  the  only  aeiignmenU  qf  error  tohith 
fee  are  ealled  to  eonsider;  and  a$  u>e  do  not  find 
thai  there  ioae  error  in  the  mattere  alleged,  the 
judgment  qf  the  Oireuit  Court  ii  affirmed. 


MARTHA  COLTON.  Appt., 
ELLEN  M.  COLTON. 


ABIGAIL  R  COLTON,  Appt.. 

ELLEN  M.  COLTON. 

(See  8. 0.  Reporter's  ed.  80O-aB9. 

Decree,  tohen  not  a  bar — truit,  when  created  ^ 
wvUr—duty  cf  cowrt — teetator^s  intention — m> 
terpr^tation  of  wiU'—teehnieal  language-^ve^ 
certain  truit, 

L  A  deeree  of  a  Probate  Oourt  of  OUifomla  dl^ 
tributiiigto  defendant  the  estate,  real  and  per> 
Bonai,  of  testator,  and  dtocharfllng  her  from  further 
duties  as  exeoatrlx,  which  soows  no  adjudication 
of  her  interests  as  devisee  and  legatee,  or  of  the 
questions  raised  in  these  suits,  is  not  a  bar  to  their 
prosecution. 

8.  A  clause  in  the  win  b7  which  the  testator  ttrsi 
his  wife  aU  his  estate,  real  and  personal,  and  re- 
commends to  her  the  care  and  protection  of  his 
mother  and  sister,  and  requests  her  to  **malce  such 
gift  and  provision  for  them  as  in  her  Judgment  will 
be best,*^— He24>under thedroumstancesox this  case, 
to  give  a  benendal  interest  to  the  mother  and  sis- 
ter, under  the  will,  out  of  the  estate  given  thereby 
to  the  wife,  to  the  extent  of  a  pennaneDt  provision 
for  them  during  their  respective  lives,  suitable  and 
sufficient  for  their  care  and  protection,  having  re- 
gard to  their  condition  and  necessities,  and  to  the 
amount  of  the  fund. 

&  HOd,  further,  thatit  istbedniyof  thecomrt 
to  ascermln  and  declare  what  provision  wUi  be 
suitable  under  the  droumstances,  and  the  details 
for  securing  and  paying  it. 

4.  feldTftirther.  that  the  testator  Intended  to 
charge  bis  estate  in  the  hands  of  his  widow  with  a 
trust,  to  the  extent  mdicated,  in  favor  of  his 
mother  and  sister. 

6w  The  interpretation  of  a  wUi  must  be  made  from 
a  consideration  of  the  whole  instrument,  and  a 
comparison  of  its  various  parts,  iu  the  light  of  the 
situation  and  droumstanoes  wmoh  surrounded  the 
testator  when  the  instrument  was  framed. 

a.  No  technical  language  is  necessary  to  the  oree- 
tlon  of  a  trust.  A  devise  or  bequest  to  one  penon, 
accompanied  by  words  expressing  a  wish  or  recom- 
mendation that  he  will  apply  it  to  the  benefit  of 
others,  may  be  held  to  create  a  trust,  if  it  appear 
that  the  words  were  intended  by  the  testator  to  be 
imperative. 

7.  Held,  further,  that  the  trust  songfat  to  be  estab- 
lished  under  this  wiU  is  not  incapable  of  execution 
by  reason  of  uncertamty,  or  because  it  involves 
the  exercise  of  discretionary  power  on  the  partcl 
the  trustee. 

[Nos.  228,  2291. 
Argued  AprU  IS,  16, 1886.    Decided  April  SO, 

1883. 

APPEALS  from  decrees  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Cal- 
ifornia, dismissing  suits  brought  to  compel  the 
execution  of  a  wm  and  the  making  of  suitable 
provision  for  the  complainants.    Reversed, 
Reported  below  hi  10  Sawy.  825,830. 

Statement  by  Mr.  Justice  Matth«wst 
These  are  two  bills  in  equity,  one  filed  br 
Martha  Colton.  and  the  other  by  Abigail  R. 
Colton,  each  of  whom  is  a  citizen  of  the  State 
of  New  York,  against  Ellen  M.  Colton,  a  citi- 
zen of  California. 
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If  RTtlia  Colton  alleges  in  her  biU  that  she  was 
«  aster  of  David  D.  Colton,  who  died  in  San 
Francisco,  California,  on  October  9,  1878,  and 
that  the  defendant,  Ellen  M.  Colton,  is  his 
widow;  that  on  October  8, 1878.  the  said  David 
D.  Colton  made  and  executed  m  due  form  his 
last  win  and  testament,  a  copy  of  which  is 
made  a  part  of  the  bill,  and  is  set  out  as  fol- 
lows: 

*%  DaTid  D.  Colton,  of  San  Francisco,  make 
this  my  last  will  and  testament  I  declare  that 
all  of  the  estate  of  which  I  shall  die  possessed 
ia  community  property  and  was  acquured  since 
my  marriage  with  my  wife.    I  give  and  be- 

Sueath  to  my  said  wife,  Ellen  M.  Colton,  all  of 
[)e  estate,  r^  and  personal,  of  which  I  shall 
die  seised  or  possessed  or  entitled  to.  I  recom- 
mend to  her  the  care  and  protection  of  my 
mother  and  sister,  and  request  her  to  make 
sach  gift  and  provision  for  them  as  in  her  judir- 
ment  will  be  best.  I  also  request  mv  dear  wife 
to  make  such  provision  for  my  daughter  Helen, 
wife  of  Crittenden  Thornton,  and  Carrie,  as 
flbe  mar  In  her  love  for  them  choose  to  exer- 
cise. I  hereby  appoint  my  said  wife  to  be  the 
executrix  of  this  my  last  will  and  testament, 
and  desire  that  no  bonds  be  required  of  her  for 
the  performance  of  any  of  her  duties  as  such 
executrix.  I  authorize  and  empower  her  to 
sell,  dispose  of,  and  convey  auy  and  all  of  the 
estate  of  which  I  shall  die  seised  and  possessed, 
without  obtaining  the  order  of  the  probate 
court  or  of  any  court,  and  upon  such  terms 
and  in  such  manner,  with  or  without  notice,  as 
to  her  shall  seem  best  If  my  said  wife  shall 
desire  the  assistance  of  anyone  in  the  settle- 
ment of  my  estate,  I  hereby  appoint  my  friend, 
8.  M.  Wilson,  of  San  Francisco,  and  m^  secre- 
tary, Charles  E.  Green,  to  be  joined  with  her 
in  the  said  executorship,  and  authorize  her  to 
call  in  either  or  both  of  the  said  gentlemen  to 
be  her  co-executors;  and  in  case  she  shall  so 
unite  either  or  both  of  them  with  her,  the  sume 
provisions  are  hereby  made  applicable  to  them 
as  I  have  before  made  for  her  in  reference  to 
bonds  and  duties  and  powers." 

The  bUl  further  alleges  that  on  or  about  Oc- 
tober 29,  1878,  "the  defendant  duly  filed  the 
aaid  last  will  and  testament  of  the  said  David 
D.  Colton  in  the  then  Probate  Court  in  and  for 
the  City  and  County  of  San  Francisco,  State 
of  Caliiomia,  and  thereafter  such  proceedings 
were  duly  bad  in  said  probate  court  that  on  or 
about  the  11th  day  of  November,  a.  d.  1878, 
an  order  of  said  probate  court  was  duly  made 
and  entered  appointing  the  defendant  executrix 
of  said  will  and  testament,  and  thereupon  the 
defendant  duly  qualified  as  such  executrix,  and 
letters  testamentary  upon  the  said  last  will  and 
testament  were  duly  granted  and  issued  to  her, 
the  said  defendant,  and  the  said  defendant 
thereupon  entered  upon  and  thereafter  con- 
tinued to  discharge  the  duties  of  such  executrix 
until  about  the  18th  day  of  December,  a.  d. 
1879,  when,  by  an  order  or  decree  of  said  pro- 
bate court,  then  and  there  duly  made  and  en- 
tered, the  whole  estate,  real  and  personal,  of 
the  said  David  D.  Colton  then  remaining  was 
distributed  to  the  said  defendant,  and  she  was 
discharged  from  any  further  duties  as  such 
axacutnx." 

The  bill  then  alleges  that  the  estate  of  David 
D.  Colton  thus  dimbuted  to  the  defendant 
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was  of  the  value  of  about  $1,000,000,  and  that 
the  defendant,  though  often  demanded,  has 
failed,  neglected,  and  refused  to  make  to  the 
plaintiff  any  gift  or  provision  whatever  from 
the  estate  of  said  Da^d  D.  Colton. 

The  bill  also  contains  t^e  following  allega- 
tions: 

*'Your  oratrix  further  shows  that  she  has  no 
estate,  property,  or  income;  that  for  many 
years  she  has  been,  and  still  is,  dependent  upon 
her  mother,  the  said  Abigail  R.  Colton,  for  her 
support  and  maintenance;  that  ever  since  your 
oratrix  was  a  youn^  child  her  said  mother  has 
been  in  feeble  health,  and  has  always  required 
your  oratrix's  aid  and  services,  and  especially 
during  the  lengthened  illness  and  last  sickness 
of  your  oratrix's  said  fatber.  and  ever  since  the 
death  of  your  oratrix's  said  fatber  as  aforesaid, 
her  said  mother  has  been  an  invalid,  and  has 
endured  much  sickness  and  suffering,  and  has 
required  much  medical  attendance,  and  the  al- 
most constant  nursing  and  core  of  your  oratrix. 

"And  your  oratrix  further  shows  that  about 
December,  1869,  your  oratrix's  said  father,  Isaac  [304] 
W.  Colton,  then  residing  in  the  city  of  Kew 
York,  at  the  request  of  your  oratrirs  brother, 
the  said  David  D.  Colton,  then  residing  in  8an 
Francisco  aforesaid,  converted  all  bis  property, 
consisting  of  what  was  then  known  as  five- 
twenty  bonds  of  the  government  of  the  United 
States,  as  was  well  known  to  the  said  David  D., 
in  gold,  amounting  to  the  sum  of  fifteen  thou- 
sand dollars,  and  loaned  the  same  to  the  said 
David  D. ;  and  thereupon  your  oratrix's  fatber 
received  therefor  the  promissory  note  of  the 
said  David  D.  Colton,  dated  at  San  Francisco 
aforesaid,  on  or  about  December  7,  1869,  for 
the  said  sum  of  $15,000,  payable  in  gold,  with 
interest;  that  afterwards,  on  or  about  March  1, 
1878,  the  said  David  D.  Colton  renewed  his 
said  note  by  giving  his  new  note  to  his  fatber, 
the  said  Isaac  W.  Colton,  for  the  same  amount 
and  payable  in  the  same  manner,  and  which 
said  new  note  was  owned  and  held  by  your 
oratrix'  said  father  at  the  time  of  bis  death. 

"And  your  oratrix  further  shows  that  her 
said  father  died  intestate,  and  that  after  his 
death,  and  on  or  about  March  first,  A.  D.  1877. 
the  said  David  D.  Colton,  with  the  consent  of 
vour  oratrix,  took  up  said  last-mentioned  note 
by  giving  his  new  note  therefor,  ijayable  to  his 
anayour  oratrix's  mother,  the  said  Abigail  R. 
Colton,  for  the  said  sum  of  fifteen  thousand 
dollars,  with  interest;  and  thereby  your  oratrix 
surrendered  and  relinquished  all  her  legal  share 
and  interest  in  said  note  so  held  by  her  father 
at  the  time  of  his  death,  as  aforesaid,  as  your 
oratrix's  brother,  the  said  David  D.  Colton  well 
knew." 

The  prayer  of  the  bill  is  that  the  "defendant 
may  be  compelled  to  execute  the  terms  and 
directions  of  the  said  last  wiH  and  testament 
of  the  said  David  D.  Colton,  and  to  make  your 
oratrix  a  suitable  provision  from  the  said  estate 
of  the  said  David  D.  Colton  in  such  amount 
and  in  such  manner  as  to  your  honors  shall 
seem  most  meet  and  proper  in  the  premises." 

Abigail  R  Colton,  complainant  in  the  other 
bill,  is  the  mother  of  Martha  Colton,  and  also 
of  David  D.  Colton  the  testator.  Her  bill  is  in 
substance  the  same  as  that  of  Martha  CoUou, 
and  prays  for  similar  relief,  but  contains  the 
following: 
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[805]  "And  your  oratriz  farther  shows  that  the  said 
defendant  has,  although  often  demanded,  ut- 
terly failed,  neglected,  and  refused  to  make  to 
or  for  your  oratrix  any  gift  or  provision  what- 
ever from  the  estate  of  your  oratrix'  son,  the 
said  David  D.  Colton,  except  as  hereinafter 
mentioned,  that  is  to  say:  On  or  ahout  March 
1, 1880,  the  defendant  sent  to  your  oratrix  the 
sum  of  fifty  dollars;  and  thereafter,  at  divers 
times,  and  at  various  intervals  between  the  day 
last  named  and  about  the  first  day  of  Januaiy, 

1881,  the  defendant  sent  to  your  oratrix  ahout 
five  other  sums  of  fifty  dollars  each,  amotmting 
in  the  whole,  as  above  fl;iven  to  your  oratriz,  to 
the  simi  of  about  three  nundred  doUars;  and  in 
or  about  the  month  of  February,  1881,  the  de- 
fendant sent  to  vour  oratrix  the  further  sum  of 
six  hundred  dollars;  and  in  or  about  November, 

1882,  she  gave  to  vour  oratrix  the  further  sum 
of  six  hundred  aollars;  the  whole  given,  as 
aforesaid,  since  the  death  of  the  said  David  D. 
Ck)lton,  amounting  all  together  to  the  sum  of 
about  fifteen  hundred  dollars  only. 

"Tour  oratrix  further  shows  that  she  is  now 
In  the  seventy-fifth  year  of  her  age,  and  that 
for  many  years  prior  to  the  death  of  her  hus- 
band, the  said  Isaac  W.  Colton,  she  was  in 
feeble  health,  and  ever  since  that  event  she  has 
been  an  invalid,  and  endured  much  sickness 
and  suffering,  and  has  required  much  medical 
attendance,  and  the  almost  constant  nursing 
and  care  of  her  said  daughter,  Martha  Colton, 
who  has  always  resided  with  her,  until  the 
present  time. 

"  That  your  oratrix  is  not  the  owner  of  and 
has  no  interest  in  anv  real  estate,  or  chattels 
real,  except  a  one-half  lot  in  Greenwood  ceme- 
tery, near  the  City  of  New  York,  where  her 
said  husband  is  buried,  and  that,  besides  her 
wearing  apparel,  your  oratrix  has  no  personal 
property  whatever  except  the  sum  of  $15,000, 
which  she  has  had  loaned  out  upon  interest 
ever  since  on  or  about  March  1.  1877,  from 
which  time  the  possession  and  loaning  out  of 
the  said  sum  of  $16,000  by  your  oratrix  were 
well  known  to  the  said  David  D.  Colton,  down 
to  and  at  the  time  of  his  making  his  last  will 
and  testament. 

"  And  your  oratrix  further  shows  that  her 
[306]  entire  income  ever  since  the  death  of  her  son, 
the  said  David  D.  Colton,  has  consisted  solely 
of  the  interest  moneys  arising  from  the  loan  of 
the  aforesaid  fifteen  thousand  dollars,  and  the 
aforesaid  several  sums  of  money  given  by  the 
defendant  to  your  oratrix  as  aforesaid;  and 
ever  since  in  November,  1882,  her  income  has 
consisted  and  does  still  consist  solely  of  said 
interest  moneys  alone. 

"  And  vour  oratrix  further  shows  that,  at  the 
time  of  the  death  of  the  said  David  D.  Colton, 
his  sister,  the  said  Martha  Colton,  was  not  and 
is  not  now  the  owner  of  any  real  estate  or  prop- 
erty, nor  has  she  any  income  whatever;  and 
your  oratrix  has  therefore,  ever  since  the  death 
of  the  said  Martha's  father,  provided,  and  still 
provides,  her,  the  said  Martha,  support  and 
maintenance. 

"That  by  reason  of  your  oratrix's  very  limit- 
ed income  aforesaid,  and  notwithstanding  mat 
economy  in  her  living  and  expenses  and  the 
denying  herself  much  that  would  conduce  to 
her  health  and  comfort,  your  oratrix  is  in  very 
straitened  circumstances. 
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To  each  of  these  bills  the  defendant  de> 
mtured,  and  for  causes  of  demurrer  assigned 
the  following: 

"  First  That  the  said  complainant  hath  not 
by  her  said  bill  made  such  a  case  as  entitles  the 
said  complainant  to  any  relief  in  this  courts 
avouching  any  of  the  matters  therdn  com- 
plained 01,  in  this,  that  no  estate,  trust,  or  in- 
terest exists  in  favor  of  said  complainant  or 
arises  in  her  favor  out  of  the  said  last  will  and 
testament  in  her  bfll  set  forth,  or  any  matter, 
legacv,  or  devise  therein  contained. 

"  Second.  That  this  court  hi^h  no  jurisdic- 
tion of  the  matters  and  things  set  forth  in  said 
complainant's  bill;  nor  hath  it  Jurisdiction  to 
consider  the  same  or  to  grant  the  relief  prayed 
for  or  any  relief  whatever. 

"Third.  That  neither  this  court  nor  any 
other  court  whatever  hath  jurisdiction  to  hear 
and  determine  the  matters  and  things  set 
forth  in  complainant's  said  bill,  or  to  grant  the 
relief  therein  prayed  or  any  other  relief  what- 
ever. 

"  Fourth.  That  it  appears  on  the  face  of  said 
complainant's  bill  that  if  any  cause  of  action 
whatever  exists  by  reason  of  the  matters  and 
things  in  said  bill  set  forth,  that  such  cause  of 
action  Is  founded  upon  a  stale  emiitv  and  claim. 

"  Fifth.  That  it  appears  on  the  face  of  com- 
plainant's said  bill  that  the  said  cause  of  action 
therein  set  forth,  if  anv  such  exists,  accrued 
more  than  four  years  before  the  commence- 
ment of  this  action;  and  that  the  same  is  barred 
upon  the  principle  which  courts  of  equity  fol- 
low in  analogy  to  the  Statute  of  Limitation  at 
law. 

"Sixth.  That  it  appears  upon  the  face  of 
said  complainant's  bdf  that  the  said  pretended 
cause  of  action  therein  set  forth  accrued  more 
than  four  years  before  the  filing  of  her  said 
bill. 

"  Seventh.  That  it  appears  on  the  face  of 
complainant's  said  bill  that  the  matters  and 
thin^  therein  sought  to  be  inquired  of  and  de- 
termined have  long  since  been  inquired  into  and 
determined  against  the  said  complainant  by  the 
Probate  Court  of  the  City  and  County  of  San 
Francisco,  State  of  California." 

The  demurrer  to  each  of  the  bills  was  sus- 
tained, and  they  were  severally  dismissed. 
Colton  V.  Colton,  10  Sawy.  825,  886.  From 
these  decrees  the  present  appeals  are  prose- 
cuted. 

Me99r$,  Sherman  Evarts  and  Wm.  M* 
EvartB,  for  appellants: 

There  is  no  special  language  required  to  ere- 
ate  a  trust. 

King  v.  Denison,  1  Ves.  &  B.  260;2§tory,  Eq. 
Jur.  ^  972;  Sheett^  Estate,  52  Pa.  257;  2  Pom. 
Eq.  Jur.  §  1009;Bisph.  Eq.  §  65;  1  Jarm.  Wills, 
885. 

Whether  or  not  a  trust  is  created  is  a  matter 
of  intention. 

Bmith  V.  Bell,  81  U.  8.  6  Pet  68  (8:822). 

The  wish  of  a  testator,  like  the  request  of  a 
sovereign,  is  equivalent  to  a  command. 

Hill,  Trustees,  116  (78);  1  Perry,  Tr.  8d  ed. 
121;  Burt  v.  Hemm,  66  Pa.  400. 

llie  real  question  is  whether  the  wish  or  de- 
sire or  recommendation  that  is  expressed  by  the 
testator  is  meant  to  govern  the  conduct  ox  the 
party  to  whom  it  is  addressed. 
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WiUianu  y.  Wmiams,  1  Sim.  (N.  6.)  858;  Be 
Ptnnock^s  Estate,  20  Pa.  268;  MaHm  ▼.  Eeigh- 
U^,  2  Yes,  Jr.  681;  Warner  ▼.  Bates,  08  Mass. 
274. 

A  devise  or  bequest  to  one  person,  accompa- 
nied by  words  expressing  a  wisb,  entreaty  or  re- 
commendation tbat  be  will  apply  it  to  tne  ben- 
efit of  otbers,  may  be  beld  to  create  a  trust. 

Foose  y.  Whitmore,  82  N.  Y.  406;  Lawrence  y. 
Cooke,  32  Hun,  126;  Willete  y.  WiUet^,  86  Hun, 
401;  Harrieon  y.  Harrieon,  2  Gratt.  1;  Beed  y. 
Seed,  80  Ind.  818;  Brieke&n  y.  WiUard,  1  N.  H. 
217;  Knox  y.  Knox,  60  Wis.  172;  Heard  y.  8iU, 
26  Oa.  802;  VanAmeey,  Jackson,  86  Yt.  178; 
€/ta»e  y.  Flummer,  17  Md.  165;  Handley  y. 
Wrightmm,  60  Md.  198;  Toleon  y.  Tolson,  10 
out.  &  J.  160;  i2^<?»  y.  Mason,  18  Gratt  641; 
LUtU  y.  Bennett,  5  Jones,  Eq.  166;  LueasY,  Lock- 
hart,  10  Smedes  &M.  466;  Ztn««  y.  Darden,  6 
Fla.  51;  Coekrill  y.  Armstrong,  81  Ark.  680; 
r<^«n^  y.  r<wn^,  68  N.  e.  809;  CMftw  y.  C4ir- 
iisle,  .7  B.  Mon.  18;  Brasher  y.  JfarvA,  16  Obio, 
8t.  108;  jDreMfr  y.  Dresser,  46  Me.  48;  Carpen- 
ter y.  1/fVfer,  8  W.  Ya.  174;  Branson  v.  iCi'/J^,  2 
Hill,  Cb.  488;  Warner  y.  &^,  96  Mass.  274; 
Eees  y.  SingUr,  114  Mass.  66. 

So,  if  tbe  objects  or  persons  intended  to  baye 
tbe  bene6t  of  tbe  recommendation  or  wisb  be 
also  certain. 

KnigM  y.  Knight,  8  Beay.  172. 

Thtte  general  rules  of  construction  are  adopt- 
ed in  tbe  following  cases: 

Harding  y.  Olyn,  1  Atk.  469;  Pierson  y.  Oar- 
net,  2  Bro.  Cb.  88,  226;  Malim  y.  Keighleg,  2 
Yes.  Jr.  629;  8?iaw  y.  Lawless,  1  Lloyd  &  G. 
558;  Tibbifs  y.  Tibbits,  19  Yes.  Jr.  656;  Fblei/  y. 
Arry,  5  Sim.  188;  S.  0.  2  Myl.  &  K.  188;  Cru- 
wys  y.  CWman,  9  Yes.  Jr.  828;  Parsojis  y.  Baker, 
lb  Yes.  Jr.  476;  Pretest  y.  CZarA:^,  2  Madd.  458; 
Ware  v.  Mallard,  16  Jur.  492;  Shovdton  y.  /8%<w- 
€0011,  82  Beay.  148;  Harland  y.  7Vi^^,  1  Bro. 
Cb.  142;  LeMarehant  y.  LeMarchant,  L.  R  18 
Eq.  414;  Cumick  y.  2\/cfeT,  L.  R.  17  Eq.  820. 

An  indefiniteness  in  tbe  subject  does  not 
override  tbe  clear  intention  of  tbe  testator  to 
create  a  trust. 

Be  Penned^ s  Estate,  20  Pa.  268;  HessY,  Sing- 
ler,  114  Mass.  66;  Ea(^  y.  Eade,  6  Madd.  118; 
Wifnne  y.  Hawkins,  1  Bro.  Cb.  179;  Pushman 
y.  FiUiter,  3  Yes.  Jr.  7. 

A  court  of  equity  can  measure  tbe  extent  of 
interest  wbicb  an  adult,  as  well  as  an  infant, 
takes  under  a  trust  for  bis  support,  or  otber  like 
indefinite  expression. 

Broad  y.  Bewin,  1  Buss.  511,  note;  Wetherell 
y.  Wilson,!  Keen, 80;  Woods  v.  Woods,  1  Myl.  & 
C.  401;  Pride  y.  Fooks,  2  Beav.  480;  Jtibber  y. 
Jvbber,  9  Sim.  608;  KUmngUm  y.  Gray,  10  Sim. 
203;  Soames  y.  MarUn,  Id.  287;  Qilbert  y.  Ben- 
neU,  Id.  871;  Alexander  y.  McOuUoek,  1  Cox. 
Cb.  Caa.  891;  Baikes  y.  Ward,  1  Hare,  445; 
Crockett  y.  Crockett,  Id.  451 ;  Hamley  v.  (?»i6er<, 
Jac  354;  Thurston  v.  Essington,  Id.  861,  note; 
ConoUy  y.  Farrell,  8  Beav.  447;  Donovan  y.  Fan 
/>tf  ifarA.  78  N.  Y.  244;  C/mm*  v.  Chase,  2  Allen, 
101. 

A  power  must  always  be  executed  bona  fide 
for  tbe  end  and  purpose  designed. 

Costabadie  y.  CostaJbadie,  6  Hare,  410;  Hamley 
y.  Gilbert,  Jac.  854;  Saunders  y.  Schmaelzle,  49 
Gal.  59;  Hawkins,  Wills,  160;  Haydely.  Hurdc, 
6  Mo.  App.  267;  Wormley  y.  Wormley,  21  U.  8.  8 
Wbeat  421  (5:651);  2  Perry,  Tr.  §§  611, 611  a;  1 
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Perry,  Tr.  §  255;  Oower  y.  Mainwaring,  2  Yea. 
Sr.  87;  Scbouler  Exrs.  &  Adnurs.  §  267;  Ponu 
Eq.  Jur.  §§  168,  991;  Arnold  v.  Oilbert,  6  Barb. 
190;  Power  y.  CassiOy,  79  N.  Y.  602;  Coates  y. 
Woodworth,  18  111.  654;  Jordan  v.  Jordan,  2  Law 
Kepos.  (N.  C.)  409;  t/onea  y.  Dougherty,  10  €k. 
278;  FiY^*  v.  Cterr(?«,  18  Md.  459;  Baikes  y. 
TFarrf,  1  Hare,  445;  Erisman  y.  Lancaster 
County  Poor  Directors,  47  Pa.  509;  Pulpresa  y. 
African  M,  K  Church,  48  Pa.  210;  Carson  v. 
C^r«m,  1  Wins.  Eq.  (N.  C.)  24;  Datey  y.  VTard, 
L.  R.  7  Cb.  Div.  764. 

Tbis  court  bas  jurisdiction  to  enforce  tbe  ex- 
ecution of  tbis  trust. 

Hyde  y.  BUme,  61  U.  8.  20  How.  170-175 
(16:  874,  876);  Payne  v.  Hook,  74  U.  S.  7  Wall. 
m  (19:  260);  .B^^^M  y.  Davis,  109  U.  S.  485 
(27:1006);  Williams  y.  Benedict,  49  U.  S.  8  How. 
107  (12:1007);  ^nA;  <?/  Tennessee  y.  ^Tc^m,  58  U. 
S.  17  How.  160  (16:71);  Tonley  y.  Lavender,  88 
U.  S.  21  Wall.  276  (22:536);  Tay^  y.  Carryl, 
61  U.  S.  20  How.  588  (16:1028);  Freeman  y. 
Howe,  66  U.  S.  24  How.  454  (16:750);  Hook  y. 
Payne,  81  U.  S.  14  Wall  266  (20:889). 

Messrs,  John  A,  Btanly  and  Oeor^^  R*  B. 

m^^est  for  appellee: 

Tbe  decree  of  tbe  probate  court  was  a  com- 
plete and  final  adjudication. 

Anguisola  y.  Amae,  61  Cal.  439;  Be  Qa/r- 
raud^s  Estate,  86  Cal.  279, 280. 

Tbe  decisions  of  tbe  courts  of  a  State,  as  to 
tbe  construction  of  its  own  statutes,  are  binding 
on  tbe  federal  courts. 

Shelby  y.  Ouy,  24  U.  S.  11  Wbeat.  867  (6:496); 
Christy  y.  Pridgeon,  71  U.  S.  4  WaU.  208,  204 
(18: 824,  326);  Johnston  y.  Straus,  26  Fed.  Rep. 
69. 

On  tbe  question  of  tbe  jurisdiction  of  tbe 
courts  of  probate,  see 

Be  Verplanek,  91  N.  Y.  450;  Biggs  y.  Cragg, 
89  N.  Y.  492;  Teed  y.  Morton,  60  N.  Y.  502; 
Bascom  y.  Albertson,  84  N.  Y.  584;  Stagg  y. 
Jackson,  1  N.  Y.  206;  Dundatf  Appeal,  73  Pa. 
474;  Whiteside  v.  Whiteside,  20  Pa.  473;  McQet- 
trieJ^s  Appeal,  98  Pa.  12;  ShoUenberger^s  Appeal, 
21  Pa.  340;  Tryon  y.  Famsworth,  30  Wis.  680- 
581 ;  Brook  v.  CtiappeU,  34  Wis.  411 ,  412;  Scha^- 
nefs  Appeal,  41  Wis.  260. 

No  trust  was  created  by  tbe  will  in  favor  of 
tbe  appellants. 

Sale  V.  Moore,  1  Sim.  534;  Meredith  y.  Henr 
cage.  Id.  542;  Maenab  y.  WJiitbread,  17  Beav. 
299;  Beeves  y.  Baker,  18  Beay.  378  et  seq.;  Fox 
V.  Fox,  27  Beay.  301;  Oreen  y.  Marsden,  1  Drew- 
ry.  646;  Palmer  v.  Simmonds,  2  Drewry,  221, 
225  et  seq.;  Webb  y.  Wools,  2  Sim.  N.  S.  267- 
269;  Eade  v.  Eade,  6  Madd.  118;  Howard  y. 
Ci»rf/«,  109  U.  8.  784  (27:1092). 

Wherever  the  prior  dispositions  of  tbe  prop- 
erty import  absolute  and  uncontrollable  owner- 
ship, courts  of  equity  will  not  create  a  trust. 

2  Story,  Eq.  Jur.  g  1070;  Knight  v.  Knight, 
8  Beav.  148;  Lesesne  y.  WitU,  6  S.  C.  461. 

Mr,  Justice  Matihews  deliyered  tbe  opin« 
ion  of  tbe  court: 

These  appeals  bring  before  us  the  will  of  Da- 
vid D.  Colton  for  construction.  The  question 
is  whether  his  widow,  Ellen  M.  Colton,  by  its 
proyjsions,  takes  the  whole  estate  of  which  he 
died  seised  and  possessed  absolutely  in  her  own 
right,  or  whether  she  takes  it  charged  with  a 
trust  enforceable  in  equity  in  favor  of  ibecom- 
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plainantB,  and,  if  so,  to  what  extent  The  lan- 
guage of  the  will  to  be  construed  is  as  follows: 
^'  I  give  and  bequeath  to  my  said  wife,  Ellen 
H.  Colton,  all  of  the  estate,  real  and  personal, 
[308]  of  which  I  shall  die  seised,  possessed,  or  enti- 
tled to.  I  recommend  to  her  the  care  and  pro- 
tection of  my  mother  and  sister,  and  request 
her  to  make  such  gift  and  provision  for  them 
as  in  her  judgment  will  be  best." 

Before  preceding,  however,  to  a  considera- 
tion of  the  will  itself,  we  are  met  with  the 
objection,  interposed  by  the  counsel  for  the 
appellee,  that  the  matter  of  the  present  con- 
troversy has  already  been  finally  adjudicated. 
The  proposition  is  that  the  decree  of  the  Fto- 
bate  Court  of  the  City  and  Coanty  of  San 
Francisco,  distributing  the  whole  of  tne  estate 
of  the  testator  to  the  appellee,  was  a  complete 
and  final  adjudication  as  to  all  parties  daitning, 
as  heirs,  legatees,  or  devisees,  any  interest, 
legal  or  eqmtable,  in  or  to  the  estate,  and  is 
therefore  a  bar  to  the  present  suit.  It  is  con- 
tended that,  b^  the  law  of  California,  the  pro- 
bate court  having  jurisdiction  over  matters  re- 
lating to  the  setttements  of  estates  of  deceased 
persons,  and,  among  other  matters,  to  distrib- 
ute the  residue  of  the  estate  amon^  the  persons 
who  by  law  are  entitled  thereto,  if  a  trust  is 
attempted  to  be  created  by  will,  that  court 
must  determine  how  far  the  attempt  is  suc- 
cessful, what  is  the  trust,  who  is  the  trustee, 
and  who  are  the  beneficiaries,  and  distribute 
accordingly. 

As  there  is  no  plea  in  bar  of  the  relief  sought 
by  the  bills,  setting  up  any  decree  of  the  prolmte 
court  to  which  the  appellants  were  parties,  and 
by  which  they  could  be  bound,  den^gto  them 
any  interest  under  the  will  of  the  testator,  we 
must  look  to  the  bills  themselves  for  the  only 
allegations  on  that  subject.  All  that  is  said 
on  the  subject  in  them  is  that  the  defendant 
"  continued  to  discharge  the  duties  as  such  ex- 
ecutrix until  about  the  18th  day  of  December, 
A.  D.  1879,  when,  by  an  order  or  decree  of 
said  probate  court,  then  and  there  duly  made 
and  entered,  the  whole  estate,  real  and  person- 
al, of  the  said  David  D.  Col  ton  then  remaining 
was  distributed  to  the  said  defendant,  and  she 
was  discharged  from  any  furUier  duties  as  such 
executrix." 

The  entire  effect  of  this  averment  is  to  show 
that  the  defendant  had  come  into  possession  of 
the  estate  as  devisee  and  legatee,  as  she  was 
clearly  entitled  to,  as  soon  as  the  estate  was 
fully  administered  by  her  as  executrix.  The 
[309]  claims  insisted  on  by  the  complainants  are  not 
against  her  as  executrix,  but  as  devisee  and 
legatee;  and  the  trusts  alleged  to  be  created  by 
the  will  do  notarise  until  the  widow  of  the  tes- 
tator comes  into  possession  of  the  estate  as  de- 
visee and  legatee.  Whatever  jurisdiction,  by 
the  laws  of  California,  its  probate  court  may 
have  been  entitled  to  exerdse  for  the  purpose 
of  construing  the  will  as  between  the  widow 
and  the  present  complainants,  there  is  no  aver- 
ment in  the  pleadings  that  it  was  ever  exer- 
cised. There  is  therefore  no  adjudication  on 
the  subject,  by  the  probate  court,  which  has  de- 
cided the  question  raised  in  these  suits  so  as  to 
operate  as  a  bar  to  their  prosecution. 

The  fundamental  and  controlling  rules  for 
the  construction  of  wills  are  familiar  and  well 
understood.    They  were  well  stated  by  CMtf 
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Jttitice  Marshall  in  deliverlngthe  opinion  of 
this  court  in  Smith  v.  Bell,  81  U.  S.  6  Pet  68 
[8:  822],  as  follows:  "The  first  and  great  rule 
m  the  exposition  of  wills,  to  which  all  other 
rules  must  bend,  is  that  the  intention  of  the 
testator  expressed  in  his  will  shall  prevail,  pro- 
vided it  be  consistent  with  the  rules  of  law. 
{Davie  v.  dtetensA  1  Doug.  822;  [F^rrin  v. 
Blake,]  1  W.  Bl.  672.  This  principle  is  gener- 
ally asserted  in  the  construction  of  every  testa- 
mentary disposition.  It  is  emphatically  the 
will  of  the  person  who  makes  it,  and  is  defined 
to  be  'the  le^  declaration  of  a  man's  inten- 
tions which  he  wills  to  be  performed  after  his 
death.'  2B].  Com.  499.  These  intentions  are 
to  be  coUected  from  his  words,  and  ouffht  to 
be  carried  into  effect  if  they  be  consisted  with 
law.  In  the  construction  of  ambiguous  ex- 
pressions, the  situation  of  the  parties  may  very 
properly  be  taken  into  view.  The  ties  which 
connect  the  testator  with  his  legatees,  the  affec- 
tion subsisting  between  them,  the  motives 
which  may  reasonably  be  supposed  to  operate 
with  him  and  to  influence  him  in  the  disposi- 
tion of  his  property,  are  all  entitled  to  consid- 
eration in  expounaing  doubtful  words  and  as- 
certaining the  meanins  in  which  the  testator 
used  them."  ♦  ♦  ♦  "l^o  rule  is  better  settled 
than  that  the  whole  will  is  to  be  taken  together, 
and  is  to  be  so  construed  as  to  siive  effect,  if  it 
be  possible,  to  the  whole."  ♦  *  ♦  * 'Notwith- 
standing the  reasonableness  and  ^ood  sense  of 
this  general  rule  that  the  intention  shall  pre- 
vail, it  has  been  sometimes  disregarded.  If 
the  testator  attempts  to  effect  that  which  the 
law  forbids,  his  will  must  yield  to  the  rules  of 
law.  But  courts  have  sometimes  gone  fur- 
ther. The  construction  put  upon  words  in  one 
will  has  been  supposed  to  furnish  a  rule  for 
construing  the  same  words  in  other  wills;  and 
Uiereby  to  furnish  some  settled  and  fixed  rules 
of  construction  which  ought  to  be  respected. 
We  cannot  say  that  this  principle  ought  to  be 
totally  disregarded;  it  should  never  be  carried 
so  far  as  to  defeat  the  plain  intent,  if  that  in- 
tent may  be  carried  into  execution  without 
violating  the  rules  of  law.  It  has  been  said 
truly  [OuUiver  v.  PoynU],  8  Wils.  141,  that 
cases  on  wills  may  guide  us  to  general  rules  of 
construction;  but  unless  a  case  cited  be  in  every 
respect  directly  in  point,  and  agree  in  every  cir- 
cumstance, it  will  have  little  or  no  weight  with 
the  court,  who  always  look  upon  the  intention 
of  the  testator  as  the  polar  star  to  direct  them 
in  the  construction  or  wills."  See  Clarke  y. 
Boorman,  85  U  S.  18  Wall.  498,  502  [21:  904, 
9061. 

The  object,  therefore,  of  a  Judicial  interpre- 
tation of  a  will  is  to  ascertain  the  intention  of 
the  testator,  according  to  the  meaning  of  the 
words  he  has  used,  deduced  from  a  considera- 
tion of  the  whole  instrument  and  a  comparison 
of  its  various  parts  in  the  light  of  the  situation 
and  circumstances  which  surrounded  the  tes- 
tator when  the  instrument  was  framed.  These 
rules  of  construction,  indeed,  apply  to  every 
written  instrument,  although  m  deeds  and 
some  other  formal  documents  the  long  usage  of 
the  law  has,  in  certain  cases,  required  the  use 
of  technical  words  and  phrases  to  accomplish 

E articular  effects.    No   technical    language, 
owever,  is  necessary  to  the  creation  of  a  trust^ 
either  by  deed  or  by  wilL    It  is  not  necessary 
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to  use  the  words  "upon  trasT  or  "tnistee,''  if 
the  creation  of  a  trust  is  otherwise  sufQdently 
evident  If  it  appear  to  be  the  intention  of  the 
parties,  from  the  whole  instniment  creating  it, 
that  the  propertj  conveyed  is  to  be  held  or 
dealt  with  for  the  benefit  of  another,  a  court 
of  equity  will  aflSx  to  it  the  character  of  a 
trust,  and  impose  corresponding  duties  upon 
the  [Muty  receiving  the  title,  if  it  be  capable  of 
lawful  ^orcement.  No  general  rule  can  be 
stated  that  will  determine  when  a  conveyance 
will  cany  with  it  the  whole  benefidai  interest, 
ISll]  uid  when  it  wiU  be  construed  to  create  a  trust; 
but  the  intention  is  to  be  gathered  in  each  case 
from  the  general  purpose  and  scope  of  the  in- 
strument. Peny,  Tr.  gg  82, 161, 158;  OrenoeU 
T.  Jcne»,  68  Ala.  420. 

The  question,  upon  the  language  of  the  pres- 
ent vdll,  which  constitutes  the  point  in  dispute 
li  wheUier  the  testator  intended  to  charge  his 
estate  in  the  hands  of  his  widow  with  a  trust 
to  favor  of  his  mother  and  sister,  or  whether 
be  intended  his  widow  to  take  the  estate  free 
from  any  obligation  of  that  character,  at  libi^- 
tj  to  disregard  the  recommendation  and  re- 
quest, and  to  make  provision  for  his  mother 
and  sister  or  not  out  of  property  absolutely  her 
own,  as  she  might  choose. 

It  is  argued  aj^ainst  the  establishment  of  the 
trust  in  favor  of  the  complainants  that  it  is  of 
the  nature  of  those  called  "precatory  trusts," 
founded  originally,  in  the  earlier  decisions  of 
courts  of  equity  in  England  and  in  this  coun- 
tiy,  upon  strained,  artificial,  and  inappropriate 
failerpretations  of  the  language  of  testators, 
wheiebv  their  real  intentions  were  perverted 
and  defeated,  according  to  a  rule  which  is  no 
longer  favored  as  an  existing  doctrine  of  equi- 
ij,  and  which  is  excluded  by  the  expresj  terms 
of  the  Civil  Gode  of  Califomia,  according  to 
which  the  will  in  this  case  must  be  construed. 
That  Code  provides  that  "a  will  is  to  be  con- 
strued according  to  the  intention  of  the  testa- 
tor. Where  his  intention  cannot  have  effect 
to  Us  full  extent,  it  must  have  effect  as  far  as 
possiUe."  S  1817.  "In  case  of  uncertainty 
arising  upon  the  face  of  a  will  as  to  the  appli- 
cation of  any  of  its  provisions,  the  testators  in- 
tention is  to  be  ascertained  from  the  words  of 
the  will,  taking  into  view  the  circumstances 
QDder  which  it  was  made,  exclusive  of  his  oral 
declarations,  g  18ia  "All  the  parts  of  a  will 
aie  to  be  construed  in  relation  to  each  other, 
and  so  as,  if  possible,  to  form  one  consistent 
whole;  but  where  sev^al  parts  are  absolutely 
irreconcilable,  the  latter  must  prevail."  ^  1821. 
"A  dear  and  distinct  devise  or  bequest  cannot 
be  affected  by  any  reasons  assigned  tLdref or, 
or  by  any  other  words  not  equally  clear  and 
distinct,  or  by  inference  or  argument  from 
other  parts  of  the  will,  or  by  the  inaccurate  re- 
cital of  or  reference  to  its  contents  in  another 
[81SJ  part  of  the  wilL"  §  1822.  "The  words  of  a 
will  are  to  be  taken  in  tlieir  ordinary  and 
grammatical  sense,  unless  a  clear  intention  to 
use  them  in  another  sense  can  be  collected,  and 
that  other  can  be  ascertained."  §  1824.  "The 
words  of  a  will  are  to  receive  an  inteipretation 
which  will  give  to  every  expression  some  ef- 
fect, rather  than  one  which  will  render  any  of 
the  expressions  inoperative."  §  1325.  "Tech- 
nical words  are  not  uecessary  to  give  effect  to 
any  species  of  disposition  by  a  wul."    §  ia2a 
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And  by  section  1819  it  is  prodded  that  these 
rules  are  to  be  observed  "unless  an  intention 
to  the  contrary  clearly  appears. "  In  relation  ta 
trusts,  the  Cede  also  provides,  in  respect  to  real 
property,  that  they  must  be  either  in  writing 
or  created  by  operation  of  law  (§  852);  subject 
to  which  condition,  it  is  further  provided  that 
"a  voluntary  trust  is  created  as  to  the  trustor 
and  beneficiary  by  any  words  or  acts  of  the 
trustor  indicaUng  with  reasonable  certainty:  1, 
an  intention  on  the  part  of  the  trustor  to  create 
a  trust;  and,  2,  the  subject,  purpose,  and  bene- 
ficiary of  the  trust."  §  2221.  It  will  be  ob- 
served, however,  that  these  statutory  provi- 
sions of  the  State  of  Califomia  are  merelv  de- 
claratory of  pre-existing  law,  and  are  perfectly 
consistent,  if  not  identical,  with  the  rules  of 
construction  already  noticed  as  of  controlling 
and  universal  application. 

As  to  the  doctrine  of  precatory  trusts,  it  is 
quite  unnecessary  to  trace  its  origin,  or  review 
the  numerous  judicial  decisions  in  England 
and  in  this  country  which  record  its  vtmous 
applications.  If  there  be  a  trust  sufilciently 
expressed  and  capable  of  enforcement  by  a 
court  of  equity,  it  does  not  disparage,  much 
less  defeat  it,  to  call  it  "precatory."  The 
question  of  its  existence,  after  all,  depends 
upon  the  intention  of  the  testator  as  expressed 
by  the  words  he  has  used,  according  to  their 
natural  meaning,  modified  only  by  the  context 
and  the  situation  and  circumstances  of  the  tes- 
tator when  he  used  them.  On  the  one  hand, 
the  words  may  be  merely  those  of  suggestion, 
counsel,  or  advice,  intended  only  to  inQuence, 
and  not  to  take  away,  the  discretion  of  the 
legatee  growing  out  of  his  right  to  use  and  dis- 
pose of  the  property  given  as  bis  own.  On  the 
Qther  hand,  the  language  employed  may  be 
imperative  in  fact,  though  not  in  form,  con- 
veying the  intention  of  the  testator  in  terms 
equivalent  to  a  comman^,  and  leaving  to  the 
legatee  no  discretion  to  defeat  his  wishes,  al- 
though there  may  be  a  discretion  to  accom- 
plish them  by  a  choice  of  methods,  or  even  to 
define  and  limit  the  extent  of  the  interest  con- 
ferred upon  his  beneficiary. 

"All  the  cases  upon  a  subject  like  this." 
said  Lard  Chancellor  Oottenham  in  Sliaw  v. 
Lawless,  5  Clark  &  F.  129,  168,  "must  proceed 
on  a  consideration  of  what  was  the  intention  o^ 
the  testator."  In  IFtV/tams  V.  Williams,  1  Sim. 
(N.  8.)  858,  869,  Vice-Chancellor  Cranwortb 
said:  "The  point  really  to  be  decided  in  all 
these  cases  is  whether,  looking  at  the  whole 
context  of  the  will,  the  testator  has  meant  to 
impose  an  obligation  on  his  legatee  to  carry 
his  express  wishes  into  effect,  or  whether,  hav- 
ing cTpressed  bis  wishes,  he  has  meant  to  leave 
it  to  the  legatee  to  act  on  them  or  not  at  his  dis- 
cretion." And  referring  to  rules  for  ascertain- 
ing this  intention  sought  to  be  deduced  from 
the  numerous  decisions  on  the  subject,  he 
adds:  "I  doubt  if  there  can  exist  any  formula 
for  bringing  to  a  direct  test  the  question 
whether  words  of  request  or  hope,  or  recom- 
mendation are  or  are  not  to  be  construed  as  ob- 
limitory." 

In  Briggs  v.  Fsnny,  8  MacN.  &  G.  546, 1/n^ 
Chancellor  Truro  stated  the  same  rule  with  a 
little  more  particularity.  He  said:  "I  con- 
ceive tbe  rule  of  construction  to  be  that  words 
accompanying  a  gift  or  bequest  expressive  of 
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coDfideDce  or  belief  or  desire  or  hope  that  a 
particular  application  will  be  made  of  sucb  be- 
auest  will  be  deemed  to  import  a  trust  upon 
these  conditions:  (1)  that  they  are  so  used  as  to 
exclude  all  option  or  discretion  in  the  party 
who  is  to  act  as  to  his  acting  according  to  them 
or  not;  (2)  the  subject  must  be  certain;  and  (8) 
the  objects  expressed  must  not  be  too  vague 
or  indefinite  to  be  en  forced."  The  most  recent 
declarations  of  the  English  courts  of  equity  do 
not  modify  this  statement  of  the  law.  Lambe 
V.  Eames,  L.  R.  6  Ch.  App.  Cas.  697;  Be 
Butc/iinson  and  Tenant,  L.  R.  8  Ch.  Div.  540; 
Re  Adams  and  the  Kensington  Vestry,  L.  R. 
27  Ch.  Div.  394. 406. 
The  existingstate  of  the  law  on  this  question 
r3141  ^  received  in  England,  and  generally  followed 
^  ^  in  the  courts  of  the  several  Stat^  of  this 
Union,  is  well  slated  by  Gray,  Ch,  t/.,  in  Eess  v. 
Singlet,  114  Mass.  56,  59,  as  follows:  "It  is  a 
settled  doctrine  of  courts  of  chancery  that  a 
devise  or  bequest  to  one  person,  accompanied 
by  words  expressing  a  wish,  entreaty,  or  re- 
commendation that  he  will  apply  it  to  the  bene- 
fit of  others,  may  be  held  to  create  a  trust,  if 
the  subject  and  the  objects  are  sufficiently  cer- 
tain. Some  of  the  earlier  English  decisions 
had  a  tendency  to  give  to  this  doctrine  the 
weight  of  an  arbitrary  rule  of  construction. 
But  by  the  later  cases  in  this,  as  in  all  other 
questions  of  the  interpretation  of  wills,  the  in- 
tention of  the  testator,  as  gathered  from  the 
whole  will,  controls  the  court;  in  order  to  cre- 
ate a  trust,  it  must  appear  that  the  words  were 
intended  by  the  testator  to  be  imperative;  and 
when  property  is  given  absolutely  and  without 
restriction,  a  trust  is  not  to  be  lightly  imposed, 
upon  mere  words  of  recommendation  and  con- 
fidence." 

In  the  previous  case  of  Warner  v.  Bates,  98 
Mass.  274,  Chief  Justice  Bigelow  vindicated 
the  soundness  and  the  value  of  this  rule  in  the 
following  commentary.  He  said:  "The  crit- 
icisms which  have  been  applied  to  this  rule  by 
text  writers  and  in  judicial  opinions  will  he 
found  to  rest  mainly  on  its  applications  in  par- 
ticular cases,  and  not  to  involve  a  doubt  of 
the  correctness  of  the  rule  itself  as  a  sound 
principle  of  construction.  Indeed,  we  cannot 
understand  the  force  or  validity  of  the  objec- 
tions urged  against  it  if  care  is  taken  to  keep 
it  in  subordination  to  the  primary  and  cardiniU 
rule  that  the  intent  of  the  testator  is  to  govern, 
and  to  apply  it  onlv  where  the  creation  of  a 
trust  will  clearly  subserve  that  intent.  It  may 
sometimes  be  difficult  to  gather  that  intent, 
and  there  is  always  a  tendency  to  construe 
words  as  obligatonr  in  furtherance  of  a  result 
which  accord^  with  a  plain  moral  duty  on  the 
part  of  a  devisee  or  legatee,  and  with  what  it 
may  be  supposed  the  testator  would  do  if  he 
could  control  his  action.  But  difficulties  of 
this  nature,  which  are  inherent  in  the  subject- 
matter,  can  always  be  readily  overcome  bv 
bearing  in  mind,  and  rigidly  applying  in  all 
such  cases,  the  test  that  to  create  a  trust  it  must 
[315]  'Clearly  appear  that  the  testator  intended  to 
govern  and  control  the  conduct  of  the  party  to 
whom  the  language  of  the  will  is  addressed, 
and  did  not  desi^  it  as  an  expression  or  indi- 
cation of  that  which  the  testator  Uiought  vould 
be  a  reasonable  exercise  o^  a  discretion  which 
he  intended  to  repose  in  the  legatee  or  devisee. 
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If  the  objects  of  the  supposed  trust  are  certain 
and  definite;  if  the  property  to  which  it  is  to 
attach  is  clearly  poiotea  out;  if  the  relations 
and  situation  of  the  testator  and  the  supposed 
eestuis  que  trust  are  such  as  to  indicate  a  strong 
interest  and  motive  on  the  part  of  the  testator 
in  making  them  partaken  of  his  bounty;  and 
above  all,  if  the  recommendatory  or  precatory 
clause  is  so  expressed  as  to  warrant  the  infer- 
ence that  it  was  designed  to  be  peremptory  on 
the  donee,  the  just  and  reasonable  interpreta* 
tion  is  that  a  trust  is  created,  which  is  obliga- 
tory and  can  be  enforced  in  equity  against  the 
trustee  by  those  in  whose  behalf  the  beneficial 
use  of  the  gift  was  intended." 

In  the  light  of  this  rule,  as  thus  stated  and 
qualified,  we  proceed  to  ascertain  the  intention, 
of  the  testator  in  this  will  as  to  the  point  in 
controversy.  In  the  first  place,  the  languajse. 
of  the  bequest  to  his  wife  is  undoubtedly  sum* 
dent  to  convey  to  her  at  his  death  the  whole 
estate  absolutely  and  without  conditions.  The 
will  savs:  "I  give  and  bequeath  to  my  said 
wife,  Ellen  M.  Colton,  all  of  the  estate,  real 
and  personal,  of  whidi  I  shall  die  seised  or 
poss^sed  or  entitled  to."  If  this  stood  alone 
there  could  be  no  controversjr  as  to  the  nature 
and  extent  of  her  title.  But  it  does  not  stand 
alone,  and  it  does  not  contain  any  expressions 
whid)  necessarily  antidpate  or  hmit  any  sub- 
sequent provisions  affectmg  it  It  does  not  say 
expressly  that  she  shall  have  the  absolute 
right  to  use,  for  her  own  benefit  exdusively, 
or  the  absolute  right  to  dispose  of,  the  es- 
tate which  he  gives  to  her.  Her  right  to 
use  and  her  power  to  dispose  are  merely 
the  legal  incidents  of  the  title  conveyed  by 
the  clause  considered,  as  unqualified  by  its 
context.  But  the  bequest  to  the  wife  is  imme> 
diately  followed  by  the  clause  which  is  the 
subject  of  the  present  contention.  In  direct 
connection  with  his  gift  to  his  wife  the  testator 
adds:  "I  recommend  to  her  the  care  and  pro- 
tection of  my  mother  and  sister,  and  request 
her  to  make  such  gift  and  provision  for  them 
as  in  her  judgment  will  be  best."  It  may  wdl 
be  admitted  that  the  recommendation  of  the 
testator  to  his  wife  to  care  for  and  protect  his 
mother  and  sister  when  they  should  be  de- 
prived of  the  care  and  protection  which  he 
could  personally  secure  to  them  while  be  lived 
is  not  sufficient  of  itself  to  create  a  trust,  and  a^ 
tach  it  to  the  estate  of  his  widow,  so  as  to  be 
capable  of  enforcement.  It  is  certainly  the  ex- 
pression of  a  strong  desire  on  the  part  of  the 
testator  for  a  continuance  of  care  and  protec- 
tion by  his  legatee  over  bis  mother  and  sister, 
but,  oonsidereid  by  itself,  cannot  be  construed 
as  creating  in  them  an  enforceable  right  to  a 
beneficial  interest  in  the  estate  given  to  his 
widow.    It  is  rather  a  personal  charge  than  a 

?roperty  charce.  But  he  did  not  leave  it  so. 
'he  testator  adds:  "And  requests  her  to  make 
such  gift  and  provision  for  them  as  in  her 
judgment  will  be  best."  It  is  immaterial  in 
the  construction  of  this  language  to  determine 
whether  the  word  "gift"  means  a  donatioD 
from  the  legatee  or  from  the  testator,  for  it  is 
also  to  be  a  '*  provision. "  It  is  this  which  he  re- 
quests his  widow  to  make,  out  of  that  provision 
which  the  testator  made  directly  for  her,  con- 
sisting of  the  whole  of  his  estate,  real  and  per- 
sonaL    The  entire  estate  bequeathed  to  hit 
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widow  Ib  thus  affected  by  this  request  Is  that 
fequest  equivalent  to  a  commaDd,  or  is  it  a 
mere  sotidtation  which  after  his  death  she 
may  reject  and  disregard  without  violating  the 
terms  oi  his  will  and  me  conditions  upon  which 
she  accepted  her  estate  under  it?  Is  there  any- 
thing in  the  langna^  of  the  clause  itself,  in  its 
context,  or  in  the  drcumstances  and  situation 
of  the  testator  when  he  framed  it,  to  indicate 
an  intention  on  his  part  to  confer  upon  his 
widow  the  authority  to  accept  his  property, 
and  at  the  same  time  to  refuse  to  use  it  accora- 
ing  to  his  request?  Undoubtedly  he  gives  to 
her  some  discretion  on  the  subject;  the  rift  and 
provision  which  he  requests  for  his  mother  and 
fliflTter  is  to  be  such  as  In  her  judgment  will  be 
best.  It  is  to  be  such  as  will  be  best  for  them, 
having  regard  to  all  the  circumstances,  both  of 
tbeir  nec^sities  and  the  amount  and  sufficiency 
of  the  estate;  and  this  proportion,  which  is  to 
constitute  what  shall  oe  best,  is  to  be  deter- 
mined by  the  widow  in  the  exercise  of  her  Judg- 
ment. It  is  her  judgment  that  is  to  be  call^ 
into  exercise,  ana  this  excludes  caprice,  whim, 
and  every  merely  arbitrary  award;  but  what- 
ever the  judgment  may  be,  and  whatever  dis- 
cretion is  involved  in  its  exercise,  it  operates 
only  upon  the  nature,  form,  character,  and 
amount  of  the  gift  and  provision  intended  for 
them.  The  fact  of  a  girt  and  provision  is  pre- 
supposed, and  stands  on  its  own  ground.  Her 
judirment  is  not  invoked  as  to  that.  The  onlv 
ambiguity,  in  respect  to  whether  there  shall 
be  a  gift  and  provision  or  not,  resides  in  the 
finale  word  "request."  Does  that  mean  a 
wish  of  the  testator  which  he  intended  to  be 
fulfilled  out  the  means  which  he  had  furnished 
to  make  it  effectual,  or  does  it  mean  a  post- 
humous petition  which  the  testator  understood 
himself  as  addressing  to  the  favor  and  good 
will  of  his  sole  legatee? 

The  situation  at  the  testator  at  the  time  he 
framed  these  provisions  is  to  be  considered. 
He  made  his  will  October  8, 1878;  he  died  the 
next  day.  It  may  be  assumed  that  it  was  made 
in  view  of  impending  dissolution,  in  the  very 
shadow  of  approaching  death.  There  is  room 
enooffh  for  the  supposition  that  by  this  neces- 
sitv  ue  contents  of  his  will  were  required  to  be 
brief;  the  conception  of  the  general  idea  to 
give  everything  to  his  wife  was  simple  and  easily 
expTMsea,  and  capable  of  covering  all  other 
Intended  dispositions.  The  time  and  the  cir^ 
cumstances,  perhaps,  disabled  him  from  sped- 

Sring  satisfactory  details  concerning  a  provi- 
on  for  hia  mother  and  his  sister,  but  he  did 
not  forget  that  he  owed  them  care  and  protec- 
tion. That  care  and  protection,  therefore,  he 
recommended  to  his  wife  as  his  legatee:  but  he 
was  not  satisfied  with  that;  he  wished  that  care 
and  protection  to  be  embodied  in  a  gift  and 
provuion  for  them  out  of  the  estate  which  he 
was  to  leave  to  her.  He  therefore  reouested 
lier  to  make  it,  and  that  request  he  adaressed 
to  his  legatee  and  principal  beneficiary  as  ex- 

Ereesive  of  his  will  that  a  gift  and  provision  for 
ii  mother  and  sister  should  come  out  of  it. 
His  legacy  to  them  was  part  of  his  legacy  to 
her.    AU  other  particulars,  as  to  its  form  and 


[818] 


amount,  be  was  willing  to  leave,  and  did  leave, 
to  be  determined  by  his  widow  in  her  judj 
ment  of  what  would  be  best  for  his  benel 
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claries,  so  as  to  insure  them  that  care  and  pro- 
tection for  which  he  was  providing. 

The  substance  of  the  bequest  was  his  own: 
the  form  of  it,  shaped  only  by  the  declared 
purpose  of  his  bounty,  he  was  wilUnc^  to  leave 
to  tne  judgment  of  nis  wife.  The  alternative 
that  such  discretion  should  assume  the  power 
to  disappoint  his  dispositions  evidently  was  not 

g resent  m  his  thoughts,  as  It  is  not  implied  in 
is  words. 

The  language  of  the  testator  immediately 
succeeding  that  under  consideration  throws 
some  light  on  the  meaning  of  the  words  in  dis- 
pute. He  says:  **  I  also  request  my  dear  wife 
to  make  such  provision  for  my  daughter  Helen» 
.wife  of  Crittenden  Thornton,  and  Carrie,  as 
she  may  in  her  love  for  them  choose  to  exer- 
cise." These  were  the  daughters  of  the  wife 
as  well  as  of  the  testator,  as  is  to  be  inferred 
from  the  fact  that  he  refers  the  whole  subject 
of  any  provision  for  them  to  her  love,  and  the 
provision  which  he  requests  in  their  behalf  is 
to  be,  not  such  /'  as  in  her  Judgment  will  be 
best,"  but  only  such  "as  she  may  in  her  love 
for  tiiem  choose  to  exercise,"  leaving  the  whole 
question  of  a  provision  subject  to  tlie  exercise 
of  the  legatee's  choice,  which  the  testator  was 
quite  willing  to  adopt  as  the  dictate  of  the  lOve 
of  a  mother  for  her  children. 

It  is  also  to  be  assumed  that  the  circum- 
stances and  situation  of  his  mother  and  sister 
were  remembered  by  the  testator  in  the  act  of 
making  his  will;  that  fhey  were  separated  from 
his  personal  care  by  a  wide  distance;  that  his 
mother  was  a  widow,  and  had  nearly  attained 
the  age  of  three  score  years  and  ten;  that  even 
before  the  death  of  his  father  her  health  was 
feeble,  and,  that  since,  she  had  been  an  invalid, 
enduring  much  sickness  and  suffering,  requir- 
ing  constant  medical  attendance,  and  the  nurs- 
ing and  care  of  her  daughter,  who  had  always 
resided  with  her;  that  except  the  lot  in  Green- 
wood cemetery,  where  her  husband  was  buried, 
she  owned  no  real  estate,  and  had  no  income 
except  the  interest  on  $16,000,  which  ^ad  been 
advanced  to  the  testator  himself  by  his  father 
as  a  loan  many  years  previously,  and  on  the 
income  from  which  the  mother  and  daughter 
were  obliged,  with  great  economy  and  self- 
denial,  to  maintain  themselves  in  very  strait- 
ened circumstances.  A  recollection  of  tbeir  [3191 
necessities,  as  well  as  natural  love  and  affec- 
tion, must  have  inspired  that  sentence  of  hia 
will  by  which  the  testator  recommended  to  his 
widow  the  care  and  protection  of  his  mother 
and  sister,  giving  commanding  weight  and 
solemnity  to  the  accompanying  request  **to 
make  such  gift  and  provision  ^r  them  as  in 
her  judgment  will  be  best; "  for  he  also  well 
knew  that  such  a  provision,  sufficient  for  their 
comfort  and  independence,  would  not  sensibly 
diminish  the  abundance  of  the  legacy  to  his 
wife  out  of  which  it  must  issue. 

It  is  an  error  to  suppose  that  the  word  **  re- 
quest" necessarily  imports  an  option  to  refuse, 
and  excludes  the  idea  of  obedience  as  corre- 
sponding duty.  If  a  testator  requests  his  ex- 
ecutor to  pay  a  given  sum  to  a  particular  per- 
son, the  legacy  would  be  complete  and  recov- 
erable. According  to  Its  context  and  manifest 
use,  an  expression  of  desire  or  wish  will  often 
be  equivalent  to  a  positive  direction,  where 
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that  is  the  evident  purpose  and  meaning  of  the 
testator;  as  where  a  testator  desired  that  all  of 
his  just  debts,  and  those  of  a  firm  for  which  he 
was  not  liable,  should  be  paid  as  soon  as  con- 
▼enient  after  his  decease,  it  was  construed  to 
operate  as  a  legacy  in  favor  of  the  creditors  of 
the  latter.  Burt  v.  fferron,  66  Pa.  400.  And 
in  such  a  case  as  the  present  it  would  be  but 
natural  for  the  testator  to  suppose  that  a  re- 
<}uest  which,  in  its  terms,  imphed  no  alterna- 
tive, addressed  to  his  widow  and  principal  leg- 
atee, would  be  understood  and  obeyed  as  strict- 
ly as  though  it  were  couched  in  the  language 
of  direction  and  command.  In  such  a  case, 
according  to  the  phrase  of  Lord  Loughborough 
in  Malim  v.  Kei^ley,  2  Yes.  Jr.  888,  529,  "  fie 
mode  is  only  civility." 

But  it  is  also  arcued  that  the  trust  sought  to 
be  established  unaer  this  will  in  favor  of  the 
complainants  is  incapable  of  execution  byxea- 
aon  of  the  uncertainty  as  to  the  form  and 
extent  of  the  provision  intended,  and  because 
it  involves  the  exercise  of  discretionary  power 
on  the  part  of  the  trustee,  which  a  court  of 
^uity  has  no  rightful  authority  to  control. 
We  luive  seen  that  whatever  discretion  is  given 
by  the  will  to  the  testator's  widow  does  not 
[320]  anect  the  existence  of  the  trust.  That  dis- 
cretion does  not  involve  the  right  to  choose 
whether  a  provision  shall  be  made  or  not;  nor 
Is  there  anything  personal  or  arbitrary  implied 
in  it  It  IS  to  be  the  exercise  of  judgment 
directed  to  the  care  and  protection  of  the  ben- 
eficiaries, by  makiDg  such  a  provision  as  will 
best  secure  that  end.  There  is  nothing  in  this 
left  so  vague  and  indefinite  that  it  cannot,  by 
the  usual  processes  of  law,  be  reduced  to  cer- 
tainty. Courts  of  common  law  constantly  de- 
temune  the  reasonable  value  of  property  sold, 
where  there  is  no  agreement  as  to  price;  and 
the  jud^  and  jury  are  frequently  cdlcd  upon 
to  adjudge  what  are  necessaries  for  an  infant, 
or  reasonable  maintenance  for  a  deserted  wife. 
The  principles  of  eouity  and  the  machinery  of 
its  courts  are  still  better  adapted  to  such  in- 
quiries. In  the  exercise  of  their  discretion 
over  trusts  and  trustees,  it  is  a  fundamental 
maxim  that  no  trust  shall  fail  for  want  of  a 
trustee;  and  where  the  trustee  appointed  ne- 

gleets,  refuses,  or  becomes  incapable  of  execut- 
ig  the  trust,  the  court  itself  in  many  cases  will 
act  as  trustee.  In  Thorp  v.  Otoen,  2  Hare,  607, 
Wigram,  V.  C,  said :  "  Whatever  difficulties 
might  originally  have  been  supposed  to  exist  in 
the  way  of  a  court  of  equity  enforcing  a  trust 
the  extent  of  which  was  ascertained,  ue  cases 
appear  clearly  to  decide  that  a  court  of  equity 
can  measure  the  extent  of  interest  which  an 
adult,  as  well  as  an  infant,  takes  under  a  trust 
for  his  support,  maintenance  and  advancement, 
provision,  or  other  like  indefinite  expression, 
applicable  to  a  fund  larger,  confesseoly,  Uian 
the  party  entitled  to  support,  maintenance  or 
advancement  can  claim,  and  some  interest  in 
which  is  ffiven  to  another  person.'*  And  in 
Folev  V.  Parry,  2  MyL  &  K.  188,  where  the 
words  of  a  will  were  **  and  it  is  my  particular 
wish  and  request  that  my  dear  wife  and  A.  will 
superintend  and  take  care  of  the  education  of 
D.  so  as  to  fit  him  for  any  respectable  profes- 
sion or  employment,"  it  was  held  that  a  charge 
was  created  on  the  interest  taken  by  the  testa- 

146 


tor's  widow  which  could  be  made  effectual  by 
a  court  of  equity. 

It  Is  quite  true  that  where  the  manner  of  ex- 
ecuting a  trust  is  left  to  the  discretion  of  trus- 
tees, and  they  are  willing  to  act,  and  there  is 
no  mala  fides,  the  court  will  not  ordinarily  con- 
trol their  discretion  as  to  the  way  in  which  [3S1] 
they  exercise  the  power;  so  that  if  a  fund  be 
applicable  to  the  maintenance  of  children  at 
the  discretion  of  trustees,  the  court  will  not 
take  upon  itself,  in  the  first  instance,  to  regu- 
late the  maintenance,  but  will  leave  it  to  the 
trustees.  But  the  court  will  interfere  wher- 
ever the  exercise  of  the  discretion  by  the  trus- 
tees is  infected  with  fraud  or  misbehavior,  or 
they  decline  to  undertake  the  duty  of  exercis- 
im;  the  discretion,  or  generally  where  the  dis- 
cretion is  mischievously  and  erroneously  exer- 
cised, as  if  a  trustee  be  authorized  to  iay  out 
money  upon  government,  or  real  or  personal 
secunty,  and  tne  trust  fund  is  outstanding  up- 
on any  hazardous  security.  Lewin,  Trusts,  4th 
Eng.  ed.  chap.  20.  §§  2,  402,  403. 

In  the  case  of  CosieUxidie  v.  Ooitabadis,  f^ 
Hare,  410, 414,  Vice  OhanceUor  Sir  James  Wij;- 
ram  said:  *'  If  the  gift  be  subject  to  the  dis^ 
cretion  of  another  person,  so  long  as  that  per- 
son exercises  a  sound  and  honest  discretion,  I 
am  not  aware  of  any  principle  or  any  author- 
ity upon  which  the  court  should  deprive  the 
party  of  that  discretionary  power.     Where  a 

{)roper  and  honest  discretion  is  exercised,  the 
egatee  takes  all  that  the  testator  gave  or  in- 
tended that  he  should  have;  that  is,  so  much  as 
in  the  honest  and  reasonable  exercise  of  that 
discretion  he  is  entitled  to.  That  is  the  meas- 
ure of  the  legacy."  But  it  is  always  for  the 
court  eventually  to  say,  when  called  upon, 
whether  the  discretion  has  been  either  exer- 
cised at  all,  or  exercised  honestly  and  in  good 
faith.  lU  Hodges,  Datey  v.  Ward,  L,  R.  7  Ch. 
Div.  754.  Plainly,  if  the  trustee  refuses  alto- 
gether to  exercise  the  discretion  with  which 
he  is  invested,  the  trust  must  not  on  that  ac- 
count be  defeated,  unless  by  its  terms  it  is 
made  dependent  upon  the  will  of  the  trustee 
himself. 

On  the  whole,  therefore,  our  conclusion  is 
that  each  of  the  complainants  in  these  bills  is 
entitled  to  tske  a  beneficial  interest  under  the 
will  of  David  D.  Colton,  to  the  extent,  out  of 
the  estate  given  by  him  to  his  wife,  of  a  per- 
manent provision  for  them  during  their  respect- 
ive lives,  suitable  and  sufficient  for  their  care 
and  protection,  having  regard  to  their  condi- 
tion and  necessities  and  the  amount  and  value 
of  the  fund  from  which  it  must  come.  It  will  [322] 
be  the  duty  of  the  court  to  ascertain  after 
proper  inquiry,  and  thereupon  to  determine 
and  declare,  what  provision  will  be  suitable 
and  best  under  the  circumstances,  and  all  par- 
ticulars and  details  for  securing  and  paying  it 

TJu  decrees  of  the  Circuit  Court  a/re  accord' 
ingly  reversed,  and  the  causes  remanded,  toith 
directions  to  overrule  the  demurrers  to  the  sev- 
eral bills,  and  to  take  further  prooeedings  there- 
in not  inconsistent  toith  this  opinion;  and  it  is 
so  ordered. 
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UNITED  STATES,  Flf.  in  Err., 

V. 

JOHN  F.  BROADHEAD  bt  al. 


Itl8] 


SAME  9.  SAME. 

(See  8.  0.  Beporter*8  ed.  ZIZSVL) 

JwriMeUonal  amount—wit  on  bondr—Aet  of 

187S. 

t.  Upon  a  bond  glren  to  appear  in  a  Fnlted  States 
Oourt  to  answer  to  an  indictment,  in  whioli  the 
penalty  la  $5,000,  no  Interest  can  be  recovered;  nor 
ean  any  recovery  be  had  beyond  the  amount  of  the 
penalty,  except  lor  costs. 

2.  Therefore  this  court  has  no  Juxisdictlon  of  a 
•ait  upon  such  bond. 

a  Section  8  of  the  Act  of  Feb.  16, 1876  08  Stat 
at  L.  819,  fixing  the  amount  neceenry  to  give  juris- 
diction to  this  court  of  writs  of  error  from  the  dr- 
duit  court,  at  a  sum  in  excess  of  $6,000,  applies  to 
tiie  United  States,  except  in  cases  enumerated  in 
•action  800.  Bevised  Statutes. 

[Noe.  288,  284] 
ArguodApra  18,1888.    Ikcided  AprilSO,  1888, 

rr  ERROR  to  theCircaitOonrt  of  the  United 
States  for  the  District  of  California,  to  te- 
Tiew  jndgments  in  favor  of  defendants  in 
suits  brought  upon  bonds,  given  by  defendants 
as  princii^  and  sureties,  conditioDed  for  the 
appearance  in  the  District  Court  of  the  United 
States  to  answer  to  indictments.  WriU  cf 
mrordimnitHd. 

The  facts  are  stated  in  the  opinion. 

Mr,  Wm.  A.  Maury,  Aut,  Atty-Oen,,  for 
plaintiff  in  error. 

(No  counsel  for  defendant  In  error.) 

Mr,  Jttstico  Miller  delivered  the  opinion  of 
the  court: 

These  cases  are  suits  brought  upon  two 
bonds  given  by  John  F.  Broadhead  and  his 
sureties,  condinoned  for  his  appearance  in  the 
District  Court  of  the  United  States  for  the 
District  of  California,  to  answer  two  separate 
indictments  for  making^  and  foiging  diecks 
on  the  Assistant  Treasurer  of  the  United  States 
at  San  Francisco.  The  penalty  of  each  of  these 
bonds  was  $5,000,  and,  according  to  well  set- 
tled principles,  no  interest  can  be  recovered  in 
such  a  suit;  nor  can  any  recovery  be  had  be- 
yond the  amount  presdribed  in  these  instru- 
ments, except  for  costs. 

Section  8  of  the  "Act  to  facilitate  the  dis- 
position of  cases  in  the  Supreme  Court  of  the 
United  States,  and  for  other  purposes,"  ap- 
proved February  16, 1875, 18  Stat,  at  L.  815, 
fixing  the  amount  necessary  to  give  Jurisdic- 
tion to  this  court  of  writs  of  error  from  the  circuit 
courta  at  a  sum  in  excess  of  $5,000,  applies  to 
Uie  United  States  as  well  as  to  other  parties,  ex- 
cept in  the  cases  enumerated  in  section  699  of 
the  Revised  Statutes.  None  of  these  exceptions 
^ply  to  the  present  cases. 

It  waa  attempted  in  Uhitod  Btata  v.  HiU, 
128  U.  &  681  (81:  275],  to  esUbliah  the  pro- 
position that  that  cade  was  for  the  enforce- 
ment of  a  revenue  law,  and  therefore  came 
within  the  exceptions  spedfled.  It  was,  how- 
ever, overruled  by  this  court,  and  the  opinion 
in  that  case  forbids  the  idea  that  these  cases 
can  be  treated  aa  an  exception  to  the  general 
mle. 
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As  the  Act  of  1875,  above  cited,  requires 
that  there  shall  be  an  amount  in  controversy, 
exclusive  of  costs,  exceeding  $5,000,  and  as 
no  such  recovery  can  be  had  in  the  cases 
now  under  consideration,  the  writs  ar$  dis- 
missed. 


George  barker,  Admr.  of  HaamY  O.     [213] 
JoNBS,  Deceased,  bt  al.,  Appts., 

WALTER  CRAIG. 

(See  8.  a  **JorM8*  Admr,  v.  Orolflf,**  Reporter^  ed* 

21&^6.) 

Final  decree— what  is  not. 

An  order,  made  upon  demurrer  to  a  bill  in  6haii» 
eery,  setting  forth  the  oiroumstances  under  wbioh 
the  bill  is  to  be  dismissed  or  the  reUeC  granted, 
which  droumstanoes  and  the  sum  therein  required 
to  be  paid  are  matters  yet  to  be  determined,  is  not 
a  final  decree ;  and thlsoourt  has  no  jurisdioaon  of 
an  appeal  therefrom. 

[No.  285.] 
Submitted  April  18,1888.  Deeidod  April  80,1888. 

APPEAL  from  an  order  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Nebraska,  in  a  suit  to  remove  a  doud  upon 
title,  which  order  allowed  an  injunction,  r^ 
straining  the  prosecution  of  an  action  in  eject- 
ment, upon  the  plaintiff  bringing  into  court 
the  amount  of  a  note  and  mortgage  and  the  in- 
terest thereon,  and  of  certain  taxes  and  inter- 
est; but  if  plaintiff  should  fail  to  do  so,  order 
that  the  suit  be  dismissed.     Appeal  dismissed. 

The  facta  are  stated  in  the  opinion. 

Messrs,  George  E.  I*ritcl&ett  and 
Ambrose  db  Munn  for  appellants: 

The  instruments  constituted  a  mortgage. 

MeGann  v.  Marshall,  7  Humph.  121;  Bald- 
win  V.  Jenkins,  28  Miss.  206;  Dmf  v.  IkLn^ 
ham,  2  Johns.  Ch.  182;  8.  0,  15  Johns.  555; 
Jackson  V.  Green,  4.  Johns.  186;  Cooper  v.  Whit» 
ney,  8  Hill,  95  and  other  authorities  cited  in  2 
Lead.  Cas.  Eq.  (Hare  &  W.'s  Notes,)  626; 
Montgomery  v.  Chadwick,  7  Iowa,  114;  Eal' 
lesy  V.  Jackson,  66  111.  189;  ShiUaber  v.  Bobin- 
son,  97  U.  8.  68  (24: 967);  Arrington  v.  Liscom, 
84CaL8Q^. 

Twenty  years  is  a  bar  to  a  bill  to  redeem. 

Dexter  v.  Arnold,  1  Sumo.  109;  Skinner  v. 
Smith,  1  Day,  124;  JarvisY.  Woodruff,  22  Conn. 
548. 

Mr,  W.  J.  Connell*  for  appellee. 

Mr  7t<«^»«0  MiUer  delivered  the  opinion  of  ^^^^1 
the  court: 

The  appellants  here,  Henry  0.  Jones  and 
John  Jort,  brought  their  bill  in  chancery 
against  Walter  Craig,  the  defendant,  in  the 
dircuit  Court  of  the  United  States  for  the 
District  of  Nebraska. 

The  object  of  the  bill  was  to  remove  a  cloud 
upon  the  title  to  certain  lands.  The  defend- 
ant had  brought  an  action  of  ejectment  to  re- 
cover their  possession,  and,  having  Avrimafaeis 
title  of  record  upon  which  he  could  recover, 
this  bill  was  filed  for  thepurpose of  setting  up 
an  equitable  defense.  Tnereupon  a  tempor- 
ary injunction  was  allowed,  restraining  Craiff 
from  proscuting  his  action  of  ejectment  until 
the  chancery  suit  was  decided. 
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The  allegation  of  the  bill  was  that  a  deed 
under  which  the  plaintiff  in  the  ejectment  suit 
asserted  title  was  executed  as  a  mortgage, 
with  a  written  contract  of  defeasance  when  the 
money  loaned  should  be  repaid.  To  this  bill 
a  demurrer  was  filed,  upon  which  the  court 
made  an  order  in  the  following  language: 

"  If  the  plaintiff  will  amend  bill,  and  bring 
into  court  proper  amount  of  money  to  redeem 
and  pay  taxes, — all  of  same  to  liear  interest 
from  time  money  was  due,  and  interest  on  taxes 
from  date  of  payment  at  present  rate  of  inter- 
est,— then  perpetual  injunction  can  be  allowed. 
CJost  of  both  suits  to  abide  further  order." 

Afterwards  the  plaintifiCs  did  filed  an  amend- 
ed bill,  to  which  likewise  there  was  a  general 
demurrer.    Upon  the  hearing  of  that  demur- 
rer the  court  made  the  foUowmg  order; 
"  Henry  0.  Jones  et  aL  ) 

vs,  [  198— H. 

"Walter  Craig.         ) 

"  This  cause  coming  on  to  be  heard  upon 
the  demurrer  of  the  deiendant  to  the  amended 
bill  of  complaint  filed  herein,  and  the  court  be- 
ing fully  advised  in  the  premises,  it  is  ordered 
that  if  within  fifteen  days  the  plaintiff  bring 
into  coiut  the  amount  of  the  note  and  mort- 
gage set  forth  in  the  bill  of  complaint,  with 
interest  thereoQ  from  the  time  the  note  be- 
came due,  with  interest  thereon  at  ten  per  cent 
per  annum  until  November  1.  1879,  and  from 
November  1,  1879,  to  date  of  this  order,  at 
seven  per  cent  per  annum,  together  with  all 
taxes  paid  by  defendant  upon  the  land  de- 
scribea  in  said  bill,with  interest  thereon  at  ten 
per  cent  per  annum,  then  the  defendant  be  re- 
strained from  thefurther prosecution  of  thecause 
in  ejectment  set  forth  in  said  bill  of  complaint, 
and  entitled  Walter  Craig  v.  Henry  0.  J<me8\ 
but  if  the  plaintiff  shall  fail  so  to  do  within 
the  time  mentioned,  the  said  demurrer  to  said 
bill  be  sustained,  and  the  said  bill  of  complaint 
be  dismissed,  and  the  defendant  herein  be  al- 
lowed to  proceed  with  the  prosecution  of  his  said 
action  at  law.  To  the  ruling  and  decision  of 
the  court  the  plaiptiffs  except." 

This  order,  made  upon  the  hearing  of  the 
demurrer  to  a  bill  in  chancery,  is  wnoUy  ir- 
regular. 

This  court,  however,  has  no  jurisdiction  of 
the  case  as  it  stands,  because  the  order  just 
cited  is  not  a  final  decree.  Something  yet  re- 
mains to  be  done  in  order  to  make  it  such,  and 
that  action  depends  upon  whether  or  not  the 
complainants  will  complv  with  the  order  to 
bring  in  the  sum  due  on  the  mortgage.  If  that 
order  is  complied  with,  then  a  decree  should  be 
made,  upon  the  hypothesis  on  which  the  order 
was  made,  in  favor  of  the  complainants  in  the 
bill,  and  quieting  their  title.  If,  however,  the 
motfey  is  not  brought  into  court,  then,  accord- 
ing to  the  theory  of  the  order,  the  bill  of  com- 
plaint should  be  dismissed.  But,  even  assum- 
ing the  right  of  the  court  to  make  the  order,  as 
well  as  its  validity,  the  circumstances  under 
which  the  bill  of  complaint  is  to  be  dismissed 
or  the  relief  granted  to  the  complainants 
named  therein,  and  the  sum  to  be  paid,  are 
matters  which  are  yet  to  be  determined,  which 
may  turn  out  either  one  way  or  the  other,  and 
which,  when  ascertained, wiil  be  the  foundation 
for  a  final  decree.  There  is  no  final  decree  as 
the  matter  now  stands. 
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Tfi€  appeal  i»  tJterefore  dumiued^  and  the 
ease  remanded  to  the  Oireuit  Court  forfurUitf 
proceedings. 


GEORGE  B.  CORNELL,  Appt., 

9, 

PAUL  WEIDNER 
(See  8.  0.  Beporter's  ed.  261-86S.) 

Beisiue  of  patent — when  wid. 

Where  an  original  patent  for  Improvement  lo 
metalllo  bushings  for  the  bungs  of  oasks.  eta.  and 
the  first  relasue,  were  distinctly  limited  to  a 
bushing  having  a  notch  to  aid  in  forcing  it  into 
place,  which  notch  is  an  essential  element  of  the  iib- 
vention,  a  second  reissae,  obtained  nearly  seven 

2 ears  later,  for  a  bushing  without  any  such  notch. 
I  an  unwarrantable  enlargement  of  the  suppoeed 
invention,  and  renders  the  reissue  void,  as  being  for 
a  different  Invention  from  that  claimed  in  the  ori- 
ginal patent  or  In  the  first  reissue. 

[No.  240.] 
Argued  Aprill9, 1888,   Decided  April  80,  I888» 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Michigan,  dismissing  a  bill  for  the  in- 
fringement of  a  second  reissue  of  letters  patent. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  W.  Merriam  and  John  S, 
Whipple,  for  appellant: 

A  plea  in  bar  to  the  whole  bill  must  reduce 
the  issue  to  a  single  point. 

Beams,  Eq.  10;  1  Uan.Ch.  608,  note4:  Rhode 
Island  V.  Massacfiusetls,  89  U.  S.  U  Pet.  261 
(10:447);  Oiant  Powder  Co,  v.  Safety  Nitro  Pow- 
der Co.  19  Fed.  Rep.  518. 

All  other  defenses  except  the  one  made  bj 
the  plea  are  cut  off. 

Walker,  Patents,  §  606;  Pitts  v.  EaU,  2 
Blatchf.  229;  Elandy  v.  Qrifftth,  8  Fish.  Pat. 
Cas.  616. 

The  bill,  so  far  as  it  is  not  contradicted  by 
the  plea,  is  admitted  to  be  true. 

Beams,  Eq.  48;  Story,  Eq.  PI.  §  694, 

The  identity  of  the  invention  set  forth  in  the 
original  and  reissued  patents  is  a  matter  of 
legal  construction,  on  a  comparison  of  the  two 
instruments. 

Seymour  v.  (kbome,  78  U.  8.  11  Wall.  616 
(20:83);  Stevens  v.  Pritehard,  10  Off.  Gaz.  506; 
Kerosene  Lamp  Heater  Co.  v.  LitteU,  13  Oflf. 
Gaz.  1009;  7}ueker  v.  Tucker  2^g,  Co,  4  Cliff. 
897;  AWright  v.  CeUuloid  Harness  Trimming 
Co.  12  Off.  Gaz.  228. 

A  comparison  of  the  two  patents,  for  the 
purpose  of  determining  the  question  of  identity 
of  invention,  requires  an  interpretation  of  the 
original  patent  in  the  light  of  the  state  of  the 
art. 

Eachus  V.  BroomaU,  116  U.  8.  429  (29:419); 
Vance  v.  CampbeU,  66  U.  8. 1  Black,  427  (17:168); 
Oarneau  v.  Ikmer,  102  U.  8.  280  (26:188). 

The  notch  in  the  flange  was  not  an  essential 
feature  of  the  bush  invention,  but  could  be  left 
out,  and  the  essential  characteristics  of  the  in> 
vention  remain  unaltered. 

Carver  v.  Braintree  JUffg,  Co.  2  8tory,  489 
OongBell  Mfg.  Co,  v.  iAark,  13  Off.  Gaz.  275 
Chicago  Fruit  House  Co.  v.  Busch,  2  Biss.  472 
Morey  t.  Lockwood,  76  U.  8. 8  Wall.  280  (19:889) 
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Ikrmy  Hartetter  Bake  Co,  ▼.  JforM,  6  Fish. 
Pbt  Gas.  898. 

Under  the  circuinstanoes  shown  in  this  case, 
there  was  no  unjustifiable  delay  in  applying 
for  reissue  8759. 

aBnay  ▼.  }i<yr9t,  56  U.  8.  15  How.  62. 120, 

121  (14: 601,  626,  627);  Qoge  ▼.  Hening,  107  U. 
a  640(27:601);  Sej/mourY.  McCormiek,eOXJ.  B. 
19  How.  106  Vl5:662);  Oiant  Potodm-  Co.  T. 
SqfOff  Nitro  Bovoder  Go.  19  Fed.  Rep.  612. 

The  patentee  had  a  ri^ht  to  broaden  the  claim 
of  the  origin^  in  the  reissue,  to  make  it  cover 
the  actual  invention. 

CdeU  V.  8Umt,  22  Fed.  Hep.  159;  Beymour  v. 
Manh,  2  Off.  Gaz.  675;  Chieaffo  PHU  Botue 
Co,  ▼.  BumA,  2  Biss.  472;  Miller  ▼.  Bridgport 
Bram  Co.  104  U.  8.  850  (26:788):  Ja»i«»  ▼. 
CampUn,  Id.  856  (26:786);  Briwn  Well  Com, 

122  U.  8.  40,  71  (80:1064,  1074);  La  Baw  ▼. 
JJatokins,  6  OfL  Qaz.  725;  Providence  Bubber 
Po.  V.  Goodyear,  76  U.  8.  9  Wall.  788  (19:566); 
BaUin  v.  Taggert,  58  U.  8. 17  How.  74  (15:87); 
Qong  Bea  Mfg.  Co.  ▼.  CZarifc,  18  Off.  Gaz.  275; 
Orandal  v.  Parker  Carriage  Qoode  Co,  20  Fed. 
Rep.  851;  Cdbum  v.  Schrceder,  22  Off.  €Jaz. 
1588;  Weitem  Union  Tel,  Co.  v.  Baltifnore  A  C. 
Tel.  Co.  25  Fed.  Rep.  82,  85.  86;  Thomas  v. 
Shoe  Machinery  Iffy,  Co.  16  Off.  Gaz.  542; 
Becker  t.  HoiUngs,  22  Fed.  Rep.  827;  Morey  t. 
Loekwood,  eupra;  Brown  v.  Guild,  90  U.  8.  28 
Wall.  181  (28:161);  BenneU  v.  Fowler,  75  U.  8. 
8  WalL  445  (19:481);  Marsh  ▼.  Seymour,  97U.  8. 
848  (24:968);  Dorsey  Harvester  Bake  Co.  ▼. 
Marsh,  6  Fish.  Pat  Gas.  887;  Popperihusen  v. 
Falke,  2  Fish.  Pat.  Gas.  218-220. 

The  presumption  of  the  law  is  in  favor  of  the 
identity  of  the  original  and  reissue. 

Thomas  v.  Shoe  Machinery  Mfg,  Co,  16  OfL 
Gaz.  541;  O^BeiUyv.  Morse,  56  U.  8. 16  How.  112 

g 4:623);  Guidet  v.  Barber,  5  Off.  Gaz.  149; 
antz  V.  Elsas,  6  Off.  Gaz.  118;  U.  S,  ds  Foreign 
Salamander  Felting  Co.  v.  Eaten,  8  Dill.  181; 
La  Baw  ▼.  Bawkins,  6  Off.  Gaz.«725;  Carver  v. 
Braintree  Mfg.  Co.  2  Story,  489;  Allen  v.  Blunt, 
8  8tory,  7^;  Seymour  v.  Csbome,  78  U.  8.  11 
WalL  544.  545  (20: 88.  8^  Smith  ▼.  Goodyea/r 
Dental  Vulcanite  Co.  98  if.  8.  486  (28:952). 

Mr,  George  H«  Lothrop*  for  appellee: 

The  identity  of  the  invention  covered  by  the 
original  and  reissue  is  to  be  determined  by  com- 
parison. 

BaU  V.  Langles,  102  U.  8. 180  (26:105). 

The  reissue  is  for  a  different  invention  from 
the  original  patent  and  first  reissue. 

Giant  Pounier  Co.  v.  California  PowderWorks, 
96  U.  8.  188  (25:82);  Steam  Turbine  AMJg,  Co. 
V.  Ladd,  102  U.  8.  412  (26:185);  Johnson  v. 
Flushing  db  N.  S.  B.  B.  Co.  105  U.  8.  589 
(26:1162);  Coon  v.  Wilson,  118  U.  8. 277  (28:965). 

There  is  no  valid  excuse  for  the  long  delay 
and  this  delay  is  fataL 

MiUer  v.  Bridgeport  Brass  Co.  104  U.  8.  850 
(26:783);  Mahn  v.  Harwood,  112  U.  8.  854  (28: 
665);  Sijoain  Turbine  A  Hfg,  Co.  v.  Ladd,\supra. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court:  . 

This  was  a  bill  in  equity  for  the  infringement 
of  a  second  reissue  of  fetters  patent.  When  the 
facts  are  understood,  the  case  is  clear. 

The  original  patent,  issued  August  29. 1871. 
No.  118.517.  was  for  an  "improvement  in 
metallic  bushings  for  the  bungs  of  casks,  etc., 
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and  in  wrenches  for  <n;)era(Jng  the  same;"  and 
described  the  bushing  thus:  "A  tapering  thimUe 
or  ring  of  metal,  provided  with  a  flange,  b,  at 
its  larger  end,  and  having  a  screw  threml.  c,  on 
its  outer  surface,  which  screw  thread  is  cast  on 
the  bushing  in  the  mould,  and  is  capable  of  im- 
mediate use  without  other  finishing.  The  flange. 
b,  is  rounded  off  at  its  edge,  andls  provided  at 
some  point  in  its  extent  with  a  V-shaped  notch, 
d,  extending  into  the  screw  thread." 

It  then  described  the  wrench  and  its  mode  of 
operation, as  follows:  "E  represents  the  wrench 
l^,  consisting  of  the  slotted  plate  e  and  the 
shank/.  The  metal  of  the  shank,  at  its  Junc- 
tion with  the  plate,  forms  a  downward  V-shaped 
projection,  I,  whose  point  extends  forward  to- 
ward the  centre  of  the  plate  e.  F  represents  a 
tapering  core  of  metal,  adapted  to  fit  the  bung 
bushing,  a,  and  secured  to  tne  plate  e  by  means 
of  the  bolt  A  and  its  nut.  This  core  is  made 
separable  from  the  wrench  bar,  in  order  that, 
bv  providing  a  number  of  cores  of  different 
sizes,  the  same  wrench  may  be  used  for  bush- 
ing of  different  diameters.  Provision  is  also 
made  by  the  slot  k  for  moving  the  bolt  toward 
the  angular  projection  I,  whicn  becomes  neces- 
sary when  a  smaller  core  is  substituted  for  a 
larger  one. 

*'Tbe  wrench  is  applied  by  inserting  the  core 
into  the  opening  through  the  bushing,  and  turn- 
ing  it  untu  the  prolectton  I  falls  into  the  notch 
d.  By  means  of  the  core  the  bushing  is  kept 
steady,  and  is  readily  prevented  from  assuming 
an  oblique  position  in  the  hung  opening;  at  the 
same  time  tne  operator  is  enabled  to  get  a  better 
hold  on  the  bushing  than  by  means  of  the 
wrenches  in  common  use,  which  are  apt  to  slip 
from  their  seats  when  used  on  such  difficult 
work  as  turning  a  rough-cast  screw  into  place." 

The  single  cMm  was  in  these  words:  "What 
we  daim  as  our  invention,  and  desire  to  secure 
by  letters  patent  is: 

*'The  combination,  with  the  notched  bung 
bushinff,  a.  of  the  wrench. consisting  of  the  bar 
E.  havmg  the  slotted  plate  e  and  angular  pro- 
jection I,  and  the  removable  core  F,  substan- 
tially as  specified." 

It  thus  appears  that  the  original  patent  de- 
scribed a  bushing  with  a  V-shapcd  notch  in 
the  flange,  and  a  wrench  made  with  an  angular 

g rejection  to  fit  that  notch,  and  applied  by  tum- 
ig  the  wrench  until  the  projection  fell  into  the 
notch;  and  that  all  that  the  patentee  claimed  as 
his  invention  was  the  combination  of  the  notched 
bushing  with  the  wrench  having  a  projection 
to  fit  it. 

On  August  6^  1872,  the  patent  was  reissued 
in  two  divisions.  No.  5026  (not  in  this  record) 
being  for  the  wrench,  and  No.  5027  being  for 
the  mishing.  describing  it  as  "an  annular  ring  of 
metaL  This  ring  is  made  tapering  on  both  its 
outer  and  inner  sides,  and  is  screw  threaded 
upon  its  outer  side,  by  which  means  the  same 
is  secured  within  the  aperture  in  the  cask. 
This  thread  may  be  formed  by  a  suitable  tool, 
or  may  be  formed  in  the  mould,  as  found  most 
advantageous.  The  larger  end  of  the  said  ring 
is  provided  with  a  flange  B,  the  outer  surface 
or  periphery  of  which  is  made  in  an  ovolo  shape, 
ana  is  provided  with  a  V-shaped  notch  d,  which 
extends  inward  to  a  point  near  the  body  of  the 
ring.  The  object  of  this  notch  is  to  allow  a 
suitable  wrench,  adapted  for  the  purpose,  to 
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eDga£;e  therewith,  whereby  the  said  bushing 
may  be  turned  into  place  without  the  wrench 
slipplnff  from  its  seat,  as  would  be  the  case  with 
a  bushmg  having  a  smooth  surface." 

The  claim  in  that  reissue  was  for  "the  screw- 
threaded  metallic  bung  bushing,  made  tapering 
upon  both  its  outer  and  inner  sides,  and  pro- 
vided with  the  flange  B  having  the  V-shaped 
notch  d,  as  and  for  the  purpose  described." 

The  specification  and  the  claim  of  that  re- 
issue, as  clearly  appears  upon  its  face,  both 
treated  the  notch  in  the  flanee  of  the  bushing  as 
an  essential  element  of  the  Invention.  Of  the 
notch  in  that  reissue  it  may  be  said,  as  this 
court,  in  a  case  decided  at  October  Term,  1877, 
said  of  the  notch  described  in  the  reissue  for  the 
wrench,  that  it  was  "vital  in  the  invention 
covered  by  his  patent.  The  notch  is  the  point 
of  engagement  between  the  bushing  and  Ihe 
wrenoi,  when  the  latter,  6perating  as  a  lever, 

?;ives  the  former  its  circular  motion,  and  thus 
OTces  it  home.  Without  this  arrangement  such 
motion  could  not  be  communicated,  and  the  de- 
sired result  produced.  Hence  its  importance 
in  the  scheme  of  the  invention."  Schumacher 
▼.  CkymeU,  96  U.  8. 549,  655 124: 676,  678]. 

On  June  17, 1879,  a  second" reissue.  No.  8759, 
was  obtained  for  the  bushing,  the  material  parts 
of  the  specification  and  the  daim  of  which  were 
as  follows: 

"Our  invention  relates  to  bushings  for  bar- 
rels; and  consists  of  a  short  metallic  tube  in  ex- 
terior form  in  shape  of  the  frustum  of  a  cone, 
slightly  tapering.  The  outer  surface  is  screw 
threaded,  to  adapt  it  to  be  screwed  forcibly  into 
the  bung  hole  of  the  barrel,  and  to  be  held  se- 
curelv  in  place  by  the  contact  of  the  surfaces. 
The  larger  end  of  this  tube  is  provided  with  an 
annular  fiange  projecting  outwardly,  and  adap- 
ted to  rest,  when  the  bushine  is  screwed  to  its 
place  in  the  hole  of  the  barrel,  snugly  upon  the 
outer  surface  of  the  stave.  The  interior  surface 
of  the  bushing  is  also  made  in  the  form  of  a 
frustum  of  a  cone,  and  tapers  uniformly  from 
the  exterior  or  fianged  to  the  inner  end  of  the 
bushing.  This  surface  is  made  smooth  and  un- 
broken, and  extends  in  such  form  quite  through 
from  one  end  of  the  bushing  to  the  other,  so 
that  the  wooden  or  compressible  plug  or  bung 
to  which  it  is  adapted  may  have  a  ready  and 
unobstructed  entrance,  and  mav  pass,  if  neces- 
sary, beyond  the  inner  end  of  the  bushing,  and 
have  a  uniform  bearing-surface  throughout  the 
entire  length  of  the  bushing." 

"Having  thus  described  our  invention,  what 
we  claim  as  new,  and  desire  to  secure  by  letters 
patent,  is: 

"A  metallic  bushing  for  the  bung  holes  of 
barrels,  made  with  a  fiange  adapted  to  rest  on 
the  outer  suriface  of  the  stave,  and  with  an  ex- 
terior threaded  and  an  interior  smooth  surface, 
both  tapering  from  the  flanged  to  the  interior 
end:  said  inner  surface  being  unbroken  and  un- 
obstructed, and  tapering  uniformly  from  one 
end  of  the  bushine  to  the  other,  as  and  for  the 
purpose  set  forth. 

The  notch  in  the  flange  of  the  bushing  is  not 
mentioned  either  in  the  specification  or  in  the 
claim  of  this  reissue,  although  it  is  shown  in 
the  accompanying  drawings,  substantially  as 
it  was  shown  in  the  drawings  of  the  original 
patent  and  of  the  former  reissue. 

The  original  patent  and  the  first  reissue  hav- 
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ing  been  distinctly  limited  to  a  bushing  having 
a  notch  to  aid  in  forcing  it  into  place,  the  secona  [8651 
reissue,  obtained  nearly  seven  years  later,  fors 
bushinc^  without  any  such  notch,  is  an  unwar- 
rantable enlargement  of  the  supposed  invention, 
which,  according  to  the  now  wen.8ettlcd  law, 
renders  the  reissue  void.  Yale  Lock  Mfg,  Co. 
V.  JamcB,  125  U.  8.  447,  464  [81:  807]  and  cases 
there  cited. 

The  defendant's  plea,  that  the  second  reissue 
was  for  a  different  invention  from  that  described 
or  claimed  either  in  the  original  patent  or  in  the 
first  reissue,  was  therefore  rightly  adjudged 
good  by  the  circuit  court,  and  the  decree  (Ub- 
mimng  the  biU  i$  affirmed. 


PEOPIiE  OP  THE  STATE  OP  CAUPORr 
NIA,  Plffs,  in  Err., 

t>. 

CENTRAL   PACIFIC   RAILROAD   COM- 

PANT. 


SAME,  Plffe,  in  Err,,  v.  SOUTHERN  PA- 
CIFIC RAILROAD  COMPANY. 


SAME,  Mfflf.  in  Err.,  f>.  NORTHERN  RAIL- 
WAY COMPANY- 


SAME,  PW>.  in  Err.,  «.  CALIFORNIA  PA- 
CIPIO  RAILROAD  COMPANY. 


SAME,  PlfflB.  in  Err.,  f>.  CENTRAL'  PA- 
CIFIO  RAILROAD  COMPANY. 


SAME,  Pm.  in  Err.,  f>.  CENTRAL   PA- 
CIFIC  RAILROAD  COMPANY. 

(See  8. 0.  Beporter^s  ed.  1-IS.) 

California  railroad  aseeumente^U.  8.  fran- 
chises not  taxable—power  of  Congress  to  con- 
struct railroads. 

«1.  By  the  Constitation  of  California  two  modes  of 
assessment  for  taxation  are  preeoribed:  one,  by  a 
State  Board  of  Eqnaliiation:  the  other,  by  county 
boards  and  looalafiseasors.  All  property  is  dlreoted 
to  be  assessed  in  the  county,  city,  etc,  in  which  it 
is  situated,  except  that  the  franchiee,  roadway, 
roadbed,  rails,  and  rolling  stock  of  any  railroad 
operated  In  more  than  one  county  are  to  be  aa- 
Bessed  by  the  state  board  and  apportioned  to  the 
several  counties,  etc  By  an  Act  ox  the  Leflrialature 
the  state  board  is  required  to  include  in  their  as- 
sessment steamers  engaged  in  transportinfrpasBeiH 
gers  and  freights  across  waters  which  divide  a  rail- 
road. This  Act  was  held  by  the  Supreme  Court  of 
California,  in  San  Francisco  v.  Central  Pac  R.R.O0. 
63  Gal.  409,  to  be  contrary  to  the  Constitution:  and 
steamboats  were  held  to  oe  assessable  bythe  coun- 
ty board,  and  not  by  the  state  board.  This  court, 
foUowing  that  decision  and  ^at  of  Santa  Clara 
County  V.  Southern  Pac.  R.  R.  Co.  U8  U.  8. 894  [80: 
118],  holds  that  the  assessment  of  the  steamers  of  a 
railroad  company  by  the  state  board  is  in  violation 
of  the  CoDstilution  of  California,  and  void,  and,  be> 
ing  inseparably  blended  with  the  other  property 
assessed,  it  makes  the  whole  assessment  void. 

2.  The  State  Board  of  Equalization  of  California 
having  included  in  their  assessment  all  the  fran- 
chises of  a  railroad  company,  amongst  which  were 
franchisee,  conferred  by  the  United  States,  of  con- 
structing a  railroad  from  the  Pacific  Ocean  across 
the  State  as  well  as  across  the  Territories  of  the 
United  States,  and  of  taking  toll  thereon,— flWd, 
that  the  assessment  of  these  franchises  was  repug- 
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QSnt  to  the  Ooostltutlon  and  laws  of  the  United 
States  and  the  power  glveu  to  Congress  to  reifulate 
commerce  among  the  several  States. 

8.  Franchises  conferred  by  ConfirresB  cannot,  wlth- 
<oat  its  permission,  be  taxed  by  toe  States. 

4.  Ck>nfirresB  has  authority,  in  the  exercise  of  its 
power  to  regulate  commerce  among  the  several 
States,  to  construct,  or  authorize  individuals  or  cor- 
porattons to  construoLrailroads  across  the  States 
4uid  Territories  of  the  United  States. 

[No8. 660, 661, 662, 663, 664, 1167.] 

Argued  Jan,  11,  J£,  IS,  J888.   Decided  April  $0, 

1888. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northcni  District  of  Califor- 
nia,  to  review  judgments  in  favor  of  defend- 
ants. Railroad  Companies,  in  actions  Xo  recover 
taxes.    Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  J.  BI.  wUaoii,  and  George  A. 
^ohnaon*  Atty-Gen.  of  California,  and  8. 
Shellabarffer,  for  plaintins  in  error: 

The  State  has  tne  right  not  only  to  tax  ac- 
cording to  its  discretion, but  also  tociassify  prop- 
erty for  assessment  and  taxation. 

Unum  Pae.  R.  B.  Co.  v.  Peniston,  S5  U.  8. 18 
WalL  6  (21:787);  WilUams  v.  AU>any  County, 
122  U.  S.  163, 164(30:1089);  Kentucky  R.B.  Tax 
Cases,  115  U.  S.  821  (29:414);  State  B.  B.  Tax 
Cases.  93  U.  8. 611  (23-672). 

This  power  of  classification  is  not  one  that  is 
unlimited. 

Cooley,  Const  lim.  175;  Stuc^rt  ▼.  Palmer, 
74  N.  if.  189;  Wilkinson  v.  Leland,  27  U.  8.  2 
Pet  657, 658(7:558);  Terrett  v.  Taylor,  18  U.  8. 
a  Cranch,  48  (3:650);  Von  Hoffman  v.  Quin<^, 
71  U.  S.  4  WaU.  550  (18:408);  Sinking  Fund 
Cases,  99  U.  8. 719  (25:501). 

The  assessment  is  not  an  attempt  to  take  the 
property  of  the  defendant  without  **  due  proo- 
^B  of  law." 

State  B.'b.  Tax  Cases,  92  U.  8.  575  (23:663); 
MeMUlen  ▼.  Anderson,  95  U.  8.  37  (24:335); 
Davidson  v.  I^eto  OrUans,  96  U.  8.  97  (24:616); 
Kentucky  R  R  Tax  Cases,  115  U.  8.  831  (29: 
416). 

There  was  notice  in  the  State  Constitution 
that  this  property  would  be  assessed.  The  Leg- 
islature made  provision  for  such  assessment, 
and  for  hearing. 

Here  is  not  only  notice  to  the  Companv,  but 
an  actual  appearance  by  the  Company  before 
the  board;  this  is  notice,—-"  due  process  of 
law." 

Does  the  Fourteenth  Amendment  affect  this 


Sk^uder  v, WestVirginia,  100  U.  8. 806  (25: 
4KKIi):  Ek  parte  Virginia,  Id.  344  (25:678);  Elk 
T.  Wilkins,  112  U.  S.  94  (28:643);  Ins.  Co.  v.  JVw 
Orleans,  1  Woods,  87;  Santa  Clara  County  v. 
Southern  Pae.  R.  R  Co.  118  U.  8.  896  (30:118); 
Philadelphia  Fire  Asso.  v.  NewTork,  119  U.  8. 
121  (80:347). 

Laws  which  have  received  judicial  sanction 
MB  valid  laws  must  perish  if  the  position  of  the 
<i^en8e  is  sustained. 

Commonwealth  v.Peoi^sSav.  Bank,  5  Allen, 
428;  JUinois  Cent.  B.  R  Co.  v.  McLean  County, 
17  IlL  291;  Monroe  County  Sat.  Bank  v.  Boches- 
4er,  37  N.  Y.  366;  Vickslmrg,  8.  <fc  P.  B.  B.  Co. 
▼.  Dennis,  116  U.  8. 665  (29:770);  Tennessee  v. 
Whitworth,  117  U.  8.  129  (29:830);  Baggks  T. 
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Kimball,  12  Mass.  887;  Boody  v.  Watson,  1  New 
Eng.  Rep.  2, 68  N.  H.  820;  Bamsey  County  ▼. 
ChPMgo,  M.dtSl.P:  B.  Co.  83  Minn.  537;  Aa#- 
sau  Gaslight  Co.  v.  Brooklyn,  89  N.  Y.  409. 

This  case  is  not  distinguishable  from  Thom- 
son V.  UnionPac.  B.  B.  Co.  76  U.  8. 9  WaU.  570 
(19:792);  and  Union  Pae.  B.  B.  Co.  v,  Peniston^ 
85  U.  8. 18  Wall.  5  (21:787);  U.  S.  v.  Union  Pae. 
B.  R  Co.  98  U.  8.  619  (25:156). 

A  railroad  cannot  be  regarded  as  mere  land; 
its  value  depends  upon  the  whole  line  as  a  unit. 

Union  Pae.  B.  Co.  v.  Cheyenne,  113  U.  8. 
617  (28:1099);  San  Mateo  County  v.  Southern 
Pae.  R  B.  Co.  18  Fed.  Rep.  725. 

Railroad  property  should  be  assessed  as  a 
unit. 

Porter  Y.Bockford,  B.  I.  dSt.  L.  B.  R  Co.  76 
ni.  584,  595;  Cineinnati,  JV.  0.  A  T.  P.  B.  B. 
Co.  V.  OommonwaUh,  81  Ey.  492;  1  Desty, 
Tax.  pp.  892,  888;  PoKsific  Hotel  Co.  v.  Lieb,  88 
111.606. 

So  long  as  the  State  does  not  violate  the  Con- 
stitution of  the  United  States,  this  court  can 
afford  no  relief  against  State  taxation. 

KeLly  V.  Pittsburgh,  104  U.  8.  79  (26:658); 
State  R  B.  Tax  Cases,  92  U.  8.  675  (23:603); 
Kennard  v.  Louisiana,  Id.  480  (23.478);  David- 
son V.  New  Orleans,  96  U.  8.  97  (24:616);  Kirt- 
land  V.  Hotchkiss,  100  U.  8.  491  (25:558);  Mis- 
souri V.  Lewis,  101  TJ.  8.  22  (25:989);  German 
Nat.  Bank  v.  Kimball,  103  U.  8.  732  (26:469). 

Defendants  are  not  denied  the  equal  protec- 
tion of  the  laws. 

Central  Pae.  B.  R  Co.  v.  State  Equalization 
Board,  60  Cal.  69;  Post  v.  Kendall  County,  105 
U.  8.  669  (26:1205);  Beckman  v.  Skaggs,  59  Cal. 
541;  Stanley  v.  Albany  County,  121  U.  8.  545» 
650  (30:1002,  1003);  Union  Pae.  B.  R  Co.  v. 
Peniston,B5  U.  8.  18  Wall.  VO  (21:791);  Ken- 
tucky B.  B.  Tax  Cases,  115  U.  8.  836  (28:418); 
Delaware  B.  B.  Tax,  85  U.  8.'18  Wall.  281  (21: 
896);  Chicago,  B.db  Q.  B.  R  Co.  v.  Iowa,  94  U. 
8.  163  (24:95). 

.Apportionment  of  taxation  is  purely  a  legis- 
lative function. 

Miltoaukee  d  M.  B.  B.  Co.  v.  Wauketha  Coun- 
ty, 9  Wis.  431,  note;  Johnson  v.  Roberts,  102  IlL 
655;  People  v.  Brooklyn,  4  N.  Y.  419;  State  v. 
Ogden,  10  La.  Ann.  402;  New  Orleans  v.  Kauf- 
man, 29  La.  Ann.  283;  State  v.  Lathrop,  10  La. 
Ann.  402;  Missouri  Biver  Ft.  S.AG.R  B.  Co. 
V.  Morris,  7  Ean.  210;  Kittanning  Coal  Co.  v. 
Commonwealth,  79  Pa.  104,  105;  Vasser  v. 
George,  47  Miss.  718;  Woodbridge  v.  Detroit,  8 
Mich.  274;  Waring  v.  Savannah,  60  Ga.  97; 
Athens  v.  Long,  54  G&.  830:  Gailin  v.  Tarboro^ 
78  N.  C.  119;  Burr.  Tax.  §  77,  pp.  147-159. 

The  absence  of  a  provision  in  the  State  Con- 
stitution for  an  opportunity  for  parties  to  be 
heard  in  defense  of  their  rights  before  the  State 
Board  of  Equalization  is  not  in  violation  of  the 
Fourteenth  Amendment  to  the  Federal  Consti- 
tution. 

Beers  v.  Peo]^,  88  IlL  488;  HaXlo  v.  Eelmer. 
12  Neb.  93;  Dundy  v.  Bichardson  County,  8 
Neb.  508;  Gillett  v.  Lyon  County  Treasurer, 
30  Ean.  166;  McMiUen  v.  Anderson,  95  U.  8. 
37,  41  (24:335);  Cooley,  Tax.  238,  246. 169-170; 
SiaU  V.  Bunyon,  41  N.  J.  L.  98;  Kelly  t. 
Pittsburgh,  104  U.  8.  79  (26:658);  State  R  R 
Tax  Cases,  92  U.  8.  575  (23:663);  Kennard  v. 
Louisiana,  Id.  480  (23:478);  Davidson  v.  Net» 
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OrUans,  96  U.  8.  97  (24:616);  Kirtland  v. 
Hotchkiu,  100  U.  8.  491  (25:668);  Missouri  ▼. 
Lewis,  101  U.  8.  22  ^:989);  Oerman  Nat. 
Bank  v.  Kimball,  103  U.  8.  782  (26:469). 

The  claim  of  a  federal  fraochise. 

Thomson  v.  Union  Pae,  B.  R  Co.  76  U.  8.  9 
Wall.  687  (19:796);  Huntington  ▼.  Central 
Pae.  R  B.  Co.  2  Sawy.  604;  Union  POe.  B.  B. 
Co.  y.  Peniston,  86  U.  8.  18  WalL  84  (21:792). 

What  is  a  special  law  wilhin  the  meaning  of 
the  constitutional  provision? 

Hingle  v.  State,  24Ind.  84;  Eisridiav.  Ayres, 
12  Pick.  844;  Potter's  Dwarr.  Stat.  63;  Toledo,  L. 
&B.  B.  Co.  V.  Nor  dyke,  27  Ind.  95;  Longworth 
y.  EvanstiUe,  82  Ind.  822;  MeBoberts  y.  Wash- 
hume,  10  Minn.  23;  Von  Phul  v.  Hammer,  29 
Iowa,  222;  State  v.  Squires,  26  Iowa,  840; 
Brown  v.  State,  28  Md.  608;  Statey,  Baltimore 
County,  29  Md.  616;  State  ▼.  Boone  County  Ct. 
60  Mo.  817;  Peoj^  v.  Btywm,  80  Barb.  24;  StaU 
T.  mtcheock,  1  Kan.  178. 

Messrs.  6eor§^e  F.  Edmunds*  William 
M.  Evarts,  Creed  Etaymond  and  Harvey 
S.  Broton,  for  defendant  in  error: 

The  Central  Pacific  Railroad  Company  is  one 
of  the  means  and  instrumentalities  employed 
by  Conn-ess  to  carry  into  operation  the  powers 
granted  to  the  Ckneral  Govemment.  A  tax 
upon  its  franchises  is,  within  the  meaning  of 
all  the  authorities,  a  tax  upon  the  means  and 
instrumentalities  of  the  Qeneral  Govemment. 
Without  the  express  consent  of  Congress  no 
State  can  impose  such  a  tax. 

Union  Pae.  B.  B.  Co.  v.  Myers,  116  U.  S.  1 
(29:319);  U.  S.  v.  Union  Pae.  B.  B.  Co.  91 U.  B. 
79  (28:228);  Wiseman  v.  MeNulty,  25  Cal.  289: 
McCuUoch  y.  Maryland,  17  U.  8.  4  Wheat.  421 
(4:605);  Union  Pae.  B.  B.  Co.  v.  Peniston,  85 
U.  8.  18  WaU.  5,  82  (21:787,792);  Orifom  v. 
Bank  of  U  S.  22  U.  8.  9  Wheat.  738,  862, 863 
(6:204,288,234);  Weston  v.  Charleston,  27  U. 
8.  2  Pet  449,  466  (7:  481,  487):  Bufflngton  v. 
Day,  78  U.  S.  11  Wall.  127  (20: 126);  Wood  v. 
Truckee  Turnpike  Co.  24  Cal.  486;  Thon^as 
V.  Armstrong,  7  Cal.  286;  Munroe  y.  Thomas, 
6  Cal.  470;  Van  Broeklin  v.  Tennessee,  117 
U.  8.  161  (29:846);  Philadelphia  A  S.  Mail 
Steamship  Co.  v.  Pennsylmnia,  122  U.  8.  885 
(80:1201). 

The  (Constitution  and  laws  of  California,  In 
respect  to  the  taxation  of  railway  corporations, 
are  in  violation  of  the  Fourteenth  Amendment 
to  the  National  Constitution,  in  so  far  as  they 
require  the  assessment  of  their  proper^  at  its 
full  money  value,  without  maldng  deduction 
for  mortgages  covering  tlf^  proper^;  thus  im- 
posing upon  defendant  unequal  burdens,  and, 
to  that  extent,  denying  to  it  the  equal  protec- 
tion of  the  law. 

Ah  Kow  V.  Nunan,  5  Sawy.  667;  Virginia 
▼.  Bives,  100  U.  8.  818  (26:669);  Ex  parte  Vir- 
ginia, Id.  889,  846  (26:676.679);  (hmpbell  v. 
Morris,  8  Harris  &  McH.  554;  (hrfidd  v.  Co- 
ryeU,4  Wash.C.C.  Zll;  Ward y. Morris, 4  Harris 
&  McH.  838;  Wiley  ▼.  Parmer,  14  Ala.  682; 
Crandall  v.  State,  10  Conn.  848;  State  Bank  v. 
Cooper,  2  Yerg.  599;  Deviney.  Cook  County,  84 
HL  692:  Citizens  Sav.  d  Loan  Asso.  v.  Topeka, 
87  U.  8.  20  Wall.  662  (22:461);  Wilkinson  v. 
Leland,  27  U.  8.  2  Pet.  627  n':542). 

The  power  to  alter,  amend  or  repeal  is  not 
unlimited;  sheer  oppression  and  wrong  cannot 
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be  inflicted  under  the  guise  of  an  amendmeni 
or  alteration. 

Shields  y.  Ohio,  95  U.  8.  824  (24:359);  Sink- 
ing  Fund  Cases,  99  U.  8.  721  (25:502);  Nem 
Jersey  v.  Yard,  96  U.  8.  104(24:852);  Minery. 
New  York  A  B.B.R  Co.  21  Barb.  518;  Peik 
y.  Chicago  dbN.  W.  B.  Co.  94  U.  8.  175  (24:98)j 
Chicago,  B.  <fc  Q.  B.  B.  Co.  v.  Iowa,  Id.  155 
(24:94);  Dodge  v.  WooUey,  59  U.  8.  18  How.  360 
(15:412);  Sagey.  Dillard,  15  B.  Mon.  340;  Com- 
monwealth  v.  Essex  Co.  18  Gray.  289;  Terrett 
V.  TayUyr,  18  U.  8.  9  Cranch,  48  (8:650}. 

The  assessment  is  void  because  it  mclude» 
property  which  the  8tate  Board  of  Equaliza- 
tion haa  no  Jurisdiction  to  assess. 

San  Francisco  v.  CentraX  Pae.  B.  B.  Co.  6S 
Cal.  467;  Santa  Cla/ra  County  v.  Southern  Pae. 
R  B.  Co.  118  U.  8. 418  (80: 124). 

The  taxing  power  has  limitations  inherent  m 
the  very  subject  itself. 

Cooley,  Const.  Lim.  86,  87;  Citizens  Sat.  cfr 
Loan  Asso.  v.  Topeka,  supra;  Aug.  &  Ames, 
Corp.  %  486;  2  Kent,  881.  882;  1  Potter,  Law 
of  Com  §  217,  p.  192;  People  v.  Brooklyn,  • 
Barb.  214;  Wilkinson  v.  Leland,  27  U.  8.  2 Pet. 
627  (7: 642);  Hatch  v.  Vermont  Cent.  R  B.  Co. 
25  Vt.  49;  Baleigh  AQ.R  R  Co.  y. Davis,  ^ 
Dev.  &  B.  L.  461. 

To  allow  one  person  to  deduct  the  value  of 
a  debt  secured  by  mortgage  upon  his  property, 
and  to  deny  this  right  to  another,  is  the  equiva- 
lent of  taxmg  the  latter  at  a  higher  rate  thaa 
the  former. 

Savings  d  L.  Society  v.  Austin,  46  Cal.  415; 
Burke  v.  Badkm,  67  Cal.  600;  MiUer  y.  HeU- 
bron,  58  Cal.  188;  National  Albany  Exchange 
Bank  y.  Wells,  18  Blatchf .  478;  People  v.  Weaver, 
100  U.  8.548(25:706). 

A  corporation  is  a  person  within  the  meaning 
of  the  Fourteenth  Amendment. 

Santa  Clara  County  y.  Southern  Pae.  B.  B, 
Co.  118  U.  8.  894  (80: 118);  Central  Pae.  B.  R 
Co.  V.  State  Board  of  Eaualieation,  60  Cal.  58; 
Ah  Kow  V.  Nunan,  6  Sawy.  557;  Virginia  ▼. 
Bives,  100  U.  8.  818  (25:  669);  Ex  parte  Virgin^ 
ia.  Id.  889,  846  (25: 676,  679). 

The  citizens  of  each  State  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citiEensof 
the  several  States. 

Campbell  v.  Morris,  8  Harris  &  McH.  554; 
Cbr/feW  V.  CoryeUj  4  Wash.  C.  C.  871;  Ward  v. 
Morris,  4  Harris  &  McH.  888;  Wilof  v.  Parmer^ 
14  Ala.  682;  CrandaU  v.  State,  10  Conn.  848; 
Ward  V.  Flood,  48  Cal.  60. 

An  assessment  is  of  the  very  essence  of  tax* 
ation. 

Burr.  Tax.  194;  Cooley,  Tax.  244,  245:  Hill. 
Tax.  290,  291;  People  v.  Hastings,  29  Cal.  451. 

There  must  be  uniformity  in  the  mode  of  as> 
fiessment 

Knowlion  v.  Bock  County,  9  Wis.  410;  B»^ 
change  Bank  y.  Hines,  8  Ohio  St.  15;  PeoplU  v. 
Whyler,  41  Cal.  851. 

What  is  a  general  law? 

Potter's  Dwarr.  Stat.  62;  Sedg.  Stat.  &  Const 
L.  80;  8mith,Const.  L.  §  795,  p.  918;  Desmond  y. 
Dunn,  66  Cal.  252;  Vaneanty.  Waddel,  2  Yerg. 
268;  Wallv  v.  Kennedy^  Id.  654;  State  Bank  v. 
Cooper,  Id.  699;  Devins  y.Cook  County,  84  HL 
592. 

Congress  may  select  its  means  or  instrumeo- 
talities. 
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McOuUoeh  T.  Maryland,  17  U.  8.  4  Wheat. 
816, 421  (4: 579,  606);  Union  Pac.  R.  B.  Co.  ▼. 
PtniHon,  86  U.  8.  18  WaU.  82  (21: 792). 

The  8tate  cannot  destroy  the  agent  selected. 

Oibom  T.  Bank  of  U.  8,  22  U.  8.  9  Wheat 
738  (6: 204);  Weston  ▼.  OharUsUm,  27  U.  S.  2 
Pet  466  (7: 487). 

Th9  power  to  tax  is  the  power  to  destroy. 

Dobbins  y.  SHe  County,  41  U.  8.  16  Pet  486 
10: 1022);  U.  8,  v.  Union  Pac.  B.  B.  Co.  91 U. 

.  79  (23: 228);  Union  Pac.  B.  B.  Co.  v.  Bonis- 
ton,  85  U.  8.  18  Wall.  6  (21:  787);  Van  Brock- 
Un  y.  Tennessee,  117  U.  8.  161  (29:846);  Pollard 
r.  Hiwan,  44  U.  8.  8  How.  226  (11: 671);  Pensa- 
cola  Td.  Co.  V.  Western  Union  Td.  Co.  96  U. 
8.  6  (24: 708);  San  Francisco  y.  Central  Pac. 
B,B,Co.fiS  Cal.  467;  Santa  Clara  County  v. 
Southern  Pae.  B.  B.  Co.  118  U.  8. 418(80:124). 

Mr.  Justice  Bradley  dellyered  the  opinion 
of  the  court: 

These  cases  are  substantially  simikr  to  those 
of  Santa  Clara  County  y.  Southern  Pac.  B.B 
Ob.  and  the  other  cases  decided  at  the  same 
time,  and  reported  in  118  U.  8.  894  [80: 118]. 
It  will  be  unnecessary,  therefore,  to  set  out  many 
pfoyisions  of  the  Constitution  and  laws  of  the 
united  States  and  of  California,  which  are  in- 
yolyed  in  the  present  cases  in  common  with 
those  referred  to.  The  actions  were  brought 
by  the  State  of  California  in  the  Superior  Court 
for  the  County  of  San  Francisco,  and  were  re- 
l»7  J  moved  hito  the  Circuit  Court  of  the  United 
States,  where  a  jury  was  waiyed  in  each  case 
and  the  causes  were  tried  by  the  court,  whose 
findings  of  fact  and  condusfons  of  law  are  con- 
tained in  the  respectlye  records.  One  of  the 
cases  (No.  660  on  the  docket)  was  brought 
against  the  Central  Pacific  Railroad  Company 
for  the  recoyery  of  the  state  and  county  taxes 
due  upon  the  assessment  of  the  company's 
property  made  by  the  State  Board  of  Equaliza- 
tion for  the  year  1888;  said  assessment  being 
$18,000,000,  and  the  taxes  ambunthig  to  $276,- 
865.10,  60  pNer  cent  of  which  was  tendered  and 
paid,  without  prejudice  to  either  party,  dtter  the 
suit  was  brought  Another  case  (No.  1167) 
is*an  action  against  the  same  Company  for  the 
taxes  of  188C  due  upon  a  like  assessment  of 
$24,000,000.  A  third  (No.  664),  against  the 
same  Company,  is  for  the  taxes  of  1884,  upon 
an  assessment  of  $22,000,000.  No.  661  is  a 
similar  action  against  the  Southern  Pacific 
Railroad  Company  for  the  taxes  of  1888.  No. 
662  is  a  similar  action  against  the  Northern 
Railway  Company  for  the  taxes  of  1888.  No. 
668  is  a  similar  action  against  the  California 
Pacific  Railroad  Company  for  the  taxes  of 
1888.  Tender  and  payment  of  60  per  cent  of 
the  taxes  were  made  in  all  the  cases  except 
1157,  in  which  the  amount  tendered  and  pmd 
was  60  per  cent.  Similar  defenses  were  set  up 
in  these  cases  as  in  the  cases  reported  in  118TJ. 
8.  It  was  claimed,  as  in  those  cases,  that  in 
making  the  assessments  no  deduction  was  made 
for  the  mortfra^  on  the  Companies'  property, 
whilst  such  deouction  was  made  on  the  property 
of  other  citizens,  by  assessing  to  the  mort- 
gagees the  amount  of  the  mortgages  as  an  in- 
terest in  real  estate;  thus  discriminating  against 
the  Company,  and  denying  to  it  the  equal  pro- 
tection of  tlie  laws,  contrary  to  the  Fourteenth 
Amendment  of  the  Constitution.     It  was  also 
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alleged  in  defense  that  the  Board  of  Equaliza- 
tion included  in  the  assessments  a  valuation  of 
rights,  franchises  and  property  which  they  had 
no  authority  to  assess;  as,  for  example,  fran- 
chises granted  to  the  companies  by  the  United 
States,  and  ferryboats,  fences  and  other  prop- 
erty subject  to  be  assessed  bv  the  local  county 
boards  and  not  by  the  state  board;  and  that  the 
assessments  were  for  aggregate  amounts,  not 
showing  on  their  face  wlmt  part  of  the  valuation 
represented  the  property  illegally  included  [281 
therein;  thus  rendering  the  entire  assessment  in 
each  case  void.  It  was  on  this  latter  ground  that 
the  judgments  for  the  defendants  in  the  former 
cases  were  afSrmed.  If  these  defenses,  or  either 
of  them,  are  supported  by  the  facts,  it  is  un- 
necessaiT  for  us  to  decide  the  question  raised  un- 
der the  Fourteenth  Amendment  of  the  Constitu- 
tion. The  questions  arising  under  that  amend- 
ment are  so  numerous  and  embarrassing,  and 
require  such  careful  scrutiny  and  consideration, 
that  great  caution  is  required  in  meeting  and 
disposing  of  them.  By  proceeding  step  by 
step,  and  only  deciding  what  it  is  necessary  to 
decide,  li^ht  will  gradually  open  upon  the 
whole  subject,  and  lead  the  way  to  a  satisfac- 
tory solution  of  the  problems  that  belong  to  it. 
We  prefer  not  to  anticipate  these  problems 
when  they  are  not  necessarily  inyolved. 

The  ground  on  which  it  is  alleged  that  the 
assessments  in  question  were  made  to  include 
property  which  the  state  board  had  no  author- 
ity to  assess,  is  to  be  found  in  article  XIII,  sec- 
tions 9  and  10,  of  the  State  Constitution,  lliose 
sections  are  as  follows: 

"Sec.  9.  A  State  Board  of  Equalization,  con- 
sisting of  one  member  from  each  congressional 
district  in  this  State,  shall  be  elected  by  the 
qualified  electors  of  their  respective  districts 
at  the  general  election  to  be  neld  in  the  year 
one  thousand  eight  hundred  and  seventy- 
nine,  whose  term  of  office,  after  those  first 
elected,  shall  be  four  years,  whose  duty 
it  shall  be  to  equalize  the  valuation  of 
the  taxable  property  in  the  several  counties 
in  the  State  for  the  purposes  of  taxation.  The 
controller  of  State  shall  be  ex-offldo  a  member 
of  the  board.  The  boards  of  supervisors  of 
the  several  counties  of  the  State  shall  constitute 
boards  of  equalization  for  their  respective 
counties,  whose  duty  it  shall  be  to  equalize  the 
valuation  of  the  taxable  property  in  the  county 
for  the  purpose  of  taxation:  Provided,  Such 
state  and  county  Boards  of  Equalization  are 
hereby  authorized  and  empowei^,  under  such 
rules  of  notice  as  the  county  boards  may  pre- 
scribe as  to  Uie  county  assessments,  and  under 
such  rules  of  notice  as  the  state  board  may 
prescribe  as  to  the  action  of  the  state  board,  to 
increase  or  lower  the  entire  assessment  roll,  or  [29] 
any  assessment  contained  therein,  so  as  to 
equalize  the  assessment  of  the  property  con- 
tained in  said  assessment  roll,  and  make  the 
asse5tsment  conform  to  the  true  value  in  money 
of  the  property  contained  in  said  roll. 

"Sec.  ICf.  All  property,  except  as  hereinafter 
in  this  section  provided,  shall  be  assessed  in 
the  county,  city,  city  and  county,  town,  town- 
ship, or  district  in  which  it  is  situated,  in  the 
manner  prescribed  by  law.  The  franchise, 
roadway,  roadbed,  raUs,  and  rolling  stock  of 
all  railroads  operated  in  more  than  one  county 
!  in  this  State  shall  be  assessed  by  the  State  Board 
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of  Equalization  at  their  actual  value,  and  the 
same  shall  he  apportioned  to  the  counties,  cities 
and  counties,  cities,  towns,  townships,  and  dis- 
tricts in  which  such  railroads  are  located,  in 
proportion  to  the  number  of  miles  of  railway 
laid  in  such  counties,  cities  and  counties,  cities, 
iowns,  townships  and  districts." 

The  last  section  shows  explicitly  that,  in  re- 
.gard  to  a  railroad,  the  state  board  has  power  to 
assess  only  five  things, — ^the  franchise,  roadway, 
roadbed,  rails  and  rolling  stock;  the  county 
hoards  are  authorized  to  assess  all  the  rest  of 
the  property.  If  the  state  hoard  includes  in  its 
assessment  any  more  of  the  railroad  property 
than  it  is  authorized  to  do,  the  assessment  will 
he  ^0  tanio  illegal  and  void.  If  the  unlawful 
part  can  be  separated  from  that  which  is  law- 
ful, the  former  may  be  declared  void,  and  the 
latter  may  stand;  but  if  the  different  parta, 
lawful  and  unlawful,  are  blended  together  in 
one  indivisible  assessment,  it  makes  the  entire 
assessment  illegal.  This  is  so  well  settled  that 
it  needs  no  citation  of  authorities  farther  than 
to  refer  to  the  opinion  of  this  court  in  the  for- 
mer cases.  118  U.  S.  [80:1181.  In  the  present 
assessments,  all  parts  of  the  propertv  are 
blended  together  and  are  inseparable.  If  it  be 
true,  therefore,  that  property  not  authorized  to 
be  included  in  the  assessments  is  included 
therein,  the  assessments  must  be  declared  void. 

The  Legislature  of  California,  inpassinj^laws 
for  carrying  out  the  principles  and  methods  of 
taxation  laid  down  in  the  Constitution,  has  de- 
viated from  its  words,  and  has  adopted  some 
provisions  which  would  seem  to  be  a  departure 
X30]  irom  it.  As  the  State  Board  of  Equalization  in 
making  the  assessments  in  question  undertook 
to  follow  the  law,  it  will  be  necessary  to  exam- 
ine it.  B^  section  8628  of  the  Political  Code,  as 
amended  in  1880,  it  was  provided  as  follows: 

"The  franchise,  roadway,  roadbed,  rails, 
and  rolling  stock  of  all  railroads  operated  in 
more  than  one  county  io  this  State  shall  be  as- 
«essed  bv  the  State  Board  of  Equalization  as 
hereinafter  provided  for.  Other  franchises,  if 
granted  by  the  authorities  of  a  county,  city,  or 
<nty  and  county,  must  be  assessed  in  the  county, 
city,  or  city  and  county  within  which  they  were 
ffranted;  if  granted  by^  any  other  authority, 
tney  must  be  assessed  in  the  county  in  which 
the  corporations,  firms,  or  persons  owning  or 
holding  them  have  their  principal  place  of 
business.  All  other  taxable  property  shall  be 
assessed  in  the  county,  city,  city  and  county, 
town,  township,  or  district  in  which  it  is  sit- 
uated. ♦  ♦  *  The  assessor  must,  between  the 
first  Mondays  of  March  and  July  in  each  year, 
ascertain  the  names  of  all  taxable  Inhabitants, 
and  all  property  in  his  county  subiect  to  tax- 
ation, except  such  as  is  required  to  oe  assessed 
by  the  State  Board  of  Equalization,  and  must 
assess  such  property  to  the  person  by  whom  it 
was  owned  or  claimed,  or  in  whose  possession 
or  control  it  was  at  12  o'clock  of  the  first  Mon- 
-day  next  preceding." 

By  section  8665  of  the  same  Code,  as  amended 
by  the  Act  of  March  9,  1883,  it  is,  amongst 
other  things,  provided  as  follows: 

"The  State  Board  of  Equalization  must  meet 
at  the  state  capitol  on  the  first  Mouday  in 
Augfust,  and  continue  in  open  session  from  day 
to  day,  Sundays  excepted,  until  the  third  Mon- 
4ay  in  August    At  such  meeting  the  board 
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must  assess  the  franchise,  roadway,  roadbed, 
rails,  and  rolling  stock  of  all  railroads  operated 
in  more  than  one  county.  Assessment  must  be 
made  to  the  corporation,  person,  or  association 
of  persons  owning  the  same,  and  must  be  made 
upon  the  entire  railway  within  the  State,  and 
must  include  the  right  of  way,  bridges,  cul- 
verts, wharves,  and  moles  upon  which  &e  track 
is  laid,  and  all  steamers  which  are  engaged  in 
transporting  passengers,  freights,  and  passen- 
ger and  freight  cars  across  waters  which  divide  [31] 
the  road.  The  depots,  stations,  shops,  and 
buildings  erected  upon  the  space  covered  by  the 
right  of  way  are  assessed  by  the  assessor  of  the 
county  wherein  they  are  situate.  Within  ten 
days  after  the  third  Monday  of  August  the 
board  must  apportion  the  total  assessment  of 
the  franchise,  roadway,  roadbed,  rails,  and 
rolling  stock  of  each  rail  way  to  the  counties,  or 
cities  and  counties,  in  which  such  railway  is  lo- 
cated, in  proportion  to  the  number  of  miles  of 
railway  laid  in  such  counties  and  cities  and 
counties." 

Here,  It  will  beperoeived,  that  the  Legislature 
undertakes  to  define  what  things  are,  and  what 
are  not,  comprised  within  the  five  categories  of 
railroad  property  assessable  by  the  state  board, 
and  declares  that  they  include  not  only  the  en- 
tire rul way  within  the  State,  the  right  of  way, 
bridges  and  culverts,  but  also  the  "  wharves 
and  moles  upon  which  the  track  is  laid,  and  lUl 
steamers  which  are  engaged  in  transporting 
passengers,  freights,  and  passenger  and  freiffbt 
cars  across  waters  which  divide  the  road." 
This  is  clearly  an  enlargement  of  the  terms  of 
the  Constitution.  Stesrmers,  at  least,  are  not, 
and  have  been  held  by  the  Supreme  Court  of 
California  not  to  be,  embraced  in  the  five  cat- 
egories. 

Now,  one  of  the  grounds  of  defense  setup  by 
the  Central  Pacific  Railroad  Company  in  Nos. 
660  and  1157,  by  the  Northern  Railway  Com- 
pany in  No.  662,  and  by  the  California  Pacific 
Railroad  Company  in  No.  668,  is,  that  the  value 
of  their  steam  ferryboats  was  blended  by  the 
State  Board  of  Equalization  with  the  other 
v^ues  contained  in  the  assessments.  The  Cen- 
tral Pacific  Company,  in  its  answers  (and  the 
others  contain  similar  averments),  says: 

"  The  western  terminus  of  the  said  railroad 
of  defendant  is  in  the  City  of  San  Francisco,  on 
the  west  side  of  the  Bay  of  San  Francisco.  The 
distance  across  said  bay  is  five  miles,  and  the 
whole  thereof  is  part  of  the  navigable  waters  of 
said  bay.  The  cars  of  the  Company  are  trans- 
ported rrom  the  end  of  the  railroad  track  of  said 
road,  on  the  eastern  side  of  said  bay,  to  the  end 
of  the  railroad  track  on  the  western  side  of  said 
bay,  on  steam  ferryboats  belonging  to  the  de- 
fendant, built,  owned,  and  constructed  for  that 
purpose,  and  are  of  great  value.  For  more  [32] 
than  four  years  post  the  defendant  has  been  the 
owner  of  two  steam  ferryboats,  one  of  the  ton- 
nage of  1,566  tons  and  one  of  the  tonnage  of 
1,012  tons,  and  during  the  whole  of  that  time 
has  used  said  boats  for  the  purposes  aforesaid. 
Said  boats  now  are,  and  tor  more  than  four 
years  last  past  have  been,  of  a  class  which  are 
by  law  required  to  be  registered,  aud  now  are, 
and  for  more  than  four  years  last  past  have 
been,  duly  registered  and  enrolled  in  the  City 
and  County  of  San  Francisco,  State  of  Cal- 
ifornia. 
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•'The  State  Board  of  Equalization,  in  making 
said  pretended  assessment  of  the  said  roadway, 
roadbed,  rails,  and  rolling  stock  of  defendant, 
did  willfully  and  designedly  include  in  the  val- 
uation thereof  the  value  of  said  boats;  and  the 
value  of  said  boats  is  blended  in  said  pretended 
assessment  with  the  value  of  said  roadway, 
roadbed,  rails,  and  rolling  stock;  and  there 
is  no  means  by  which  such  value  can  be  sep- 
arated from  the  valuation  placed  by  said  board 
upon  said  roadw^,  roadbed,  rails,  and  rolling 
stock,  or  either  of  them." 

This  allegation  is  sustained  by  the  court 
below  in  its  tindings  of  facts  in  the  cases  re- 
ferred to.  The  finding  in  660,  and  substan- 
tially the  same  in  the  other  cases,  is  as  follows: 

"That  on  the  18th  day  of  August,  1883,  the 
Slate  Board  of  Equalization  of  the  State  of 
California,  pretending  to  act  under  and  by 
virtue  of  the  powers  conferred  upon  it  by  sec- 
tion 10  of  article  XIII  of  the  Constitution  of  the 
State  of  California,  did  make  a  pretended  as- 
sessment, for  the  purposes  of  taxation  for  the 
fiscal  year  of  said  State  then  next  ensuing,  upon 
the  franchise,  roadway,  roadbed,  rails,  and 
rolling  stock  of  said  milroad,  against  defendant 
Said  pretended  assessment  was  not  made  sep- 
arately upon  the  franchise,  roadway,  roadbea, 
rails,  and  rolling  stock,  or  any  properties  of  said 
railroad,  but  aU  of  said  property  was  blended 
together  in  making  said  assessment,  which  as- 
sessment was  then  and  there  so  entered  upon  the 
minutes  of  said  board.  Said  assessment  is  the 
assessment  upon  which  the  several  taxes  men- 
tioned in  the  complaint  herein  are  based,  and 
no  other  assessment  than  the  aforesaid  was  ever 
made  of  said  proper^  or  any  part  thereof  for 
said  fiscal  year,  said  assessment  included  all 
property  and  kinds  of  property  mentioned  in 
section  3665  of  the  Political  Code  of  California, 
as  amended  March  9,  1883,  except  depots,  sta- 
tions, shops,  and  buildings  erected  upon  the 
space  covered  by  the  right  of  way,  which  last- 
mentioned  property  was  assess^,  as  provided 
in  said  section,  by  local  assessors. 

This  is  a  clear  affirmation  of  the  allegation 
of  the  answer.  Section  8665  of  the  Political 
Code,  as  amended  March  9, 1888»  requires  the 
State  Board  of  Equalization  to  include  in  their 
assessment  of  railroad  property  "all  steamers 
which  are  engaged  in  transporting  passengers, 
freights,  and  passenger  and  freight  cars  across 
waters  which  divide  the  road."  It  is  a  matter 
of  public  notoriety — as  much  so  as  the  existence 
of  the  railroad  itself,  or  that  of  the  Sierra 
Nevada,  or  any  other  geographical  feature  on 
the  route— that  the  Railroad  Companies  in  the 
cases  referred  to  have  steam  ferryboats  engaged 
in  the  transportation  of  passengers  and  freight 
across  the  Bay  of  San  Francisco  and  the  straits 
of  Carquinez;  and  that  without  such  means 
of  transportation  those  waters  could  not  be 
crossed. 

The  question  whether  steamers  and  ferry- 
boats  should  be  included  in  the  property  as- 
sessed by  the  State  Board  of  Equalization,  or 
in  that  assessed  by  the  county  board,  was  dis- 
tinctly raised  in  Uie  case  of  San  Francisco  v. 
Central  Pacific  R,  B.  Co.  es  CaL  469,  and  de- 
cided in  favor  of  the  county  board.  That  was 
an  action  brought  by  the  City  and  County  of 
San  Francisco  against  the  Company  to  recover 
taxes  imposed  upon  it  by  virtue  of  an  assess- 
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ment  made  by  the  county  board  upon  the  same 
ferryboats  now  assessed  by  the  state  board. 
The  Company  resisted  the  tax  on  the  ground 
that  these  boats  were  assessable  by  the  state 
board,  and  not  by  the  county  board.  The  Su- 
preme Court  of  California  decided  against  the 
Company.  Its  finding  of  facts  was  as  follows, 
namely:  "That  the  defendant  is  a  corporation 
existing  under  the  law  of  the  United  States, 
and  of  this  State,  ♦  ♦  ♦  owner  of  a  line  of 
railroad  known  as  the  Central  Pacific  Railroad, 
extending  from  a  pohit  in  the  City  of  San 
Francisco  ♦  ♦  ♦  to  Ogden  in  the  Territoiy  of 
Utah;  that  the  length  of  said  road  in  the  City 
and  County  of  San  Francisco  is  four  miles 
from  a  pomt  within  said  city  to  the  eastern 
shore  of  the  southern  arm  ol:  the  Bay  of  San 
Francisco;  that  from  said  point  on  the  eastern 
shore  *  *  *  to  a  point  on  the  western  shore  of 
said  bay,  where  the  railway  of  defendant  again 
commences,  is  about  twelve  miles;  that  across 
said  bay  no  line  of  raOroad  has  been  construct- 
ed; and  freight  and  passengers  carried  upon 
said  road  are  taken  across  said  bay  upon  steam 
ferryboats;  *  ♦  *  that  upon  the  aecks  of  said 
vessels  are  laid  railroad  tracks,  etc."  After 
giving  Judgment  for  the  plaintiff  upon  these 
facts,  the  court  says:  "The  sole  question  pre- 
sented for  decision  herein  is  whether  the  steam* 
era  Thoroughfare  and  Transit,  mentioned  in 
the  above  findings,  are  to  be  assessed  by  the 
assessor  of  the  City  and  County  of  San  Fran- 
cisco or  by  the  State  Board  of  Equalization. 
The  property  to  be  assessed  by  the  board  is  de- 
fined in  the  10th  section  of  article  XIII  of  the 
Constitution  of  1879.  It  is  the  franchise,  road- 
way, roadbed,  rails,  and  rolling  stock  of  all 
raihroads  operated  in  more  than  one  county  in 
the  State.  All  property  other  than  the  above 
mentioned  is  to  be  assessed  by  the  local  asses- 
sors. Are  the  steamers  above  named  embraced 
within  the  category  of  property  named  in  the 
section  above  referred  to  ?  The  relation  of  such 
steamers  to  the  Central  Pacific  Railroad  Com- 
pany is  set  forth  in  the  findings."  The  court 
then  proceeds  to  show  that  the  ferryboats  can- 
not be  included  in  either  of  the  five  categories 
mentioned  in  the  Constitution,  namely,  in 
either  the  franchise,  roadway,  roadbed,  rails  or 
rolling  stock;  and  concludes  as  follows:  "  We 
are  of  opinion  that  the  assessment  of  the  steam- 
ers above  mentioned  pertained  to  the  local 
assessor,  and  was  properly  made  by  the  asses- 
sor of  the  City  and  County  of  San  Francisco." 
This  decision  was  made  in  June,  1883,  and  is  a 
construction  of  the  Constitution  of  California. 
It  follows  that  the  Act  of  March  9,  1883.  as 
reproduced  in  section  8665  of  the  Political 
Code,  departs  from  the  constitutional  provi- 
sion; and  that  the  assessments,  in  following  the 
Act,  are  also  unconstitutional  and  void. 

In  No.  1157,  one  of  the  cases  against  the 
Central  Pacific  Railroad  Company,  being  for 
the  taxes  of  the  year  1884,  the  court  finds  that 
the  State  Board  of  Equalization,  in  making  the 
assessment,  did  knowingly  and  designedly  in- 
clude in  the  valuation  ofthe  roadway  the  value 
of  fences  erected  upon  the  line  between  said 
roadway  and  the  land  of  coterminous  proprie- 
tors. This  brings  that  case  precisely  within 
the  decision  made  in  the  former  cases  reported 
in  118th  United  States  Reports  [30: 118]. 

Another  defense  setup  by  the  Central  Pacific 
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Railroad  Company  in  the  three  cases  against  it, 
namely,  Nos.  660,  664  and  1157,  and  by  the 
Southern  Paciflc  Railroad  Company,  in  No. 
661,  is  that  the  State  Board  of  Equalization  in- 
cluded in  their  assessments  in  said  cases  the 
value  of  the  franchises  conferred  upon  said 
companies  by  the  United  States,  which,  it  is 
contended,  is  repugnant  to  the  Constitution 
and  laws  of  the  United  States,  and  therefore 
void.  Thus,  in  No.  660,  the  Central  Paciflc 
Railroad  Company,  in  its  answer,  after  reciting 
the  various  Acts  of  Congress  conferring  fran- 
chises and  privileges  an(rimi)osing  duties  upon 
the  Companv,  avers  that  it  is  a  federal  corpora- 
tion, and  holds  its  corporate  powers  and  fran- 
chises under  the  Government  of  the  United 
States,  and  that  the  said  government  has  never 
given  to  the  State  of  California  the  right  to  lay 
any  tax  upon  the  franchise,  existence  or  opera- 
tions of  the  Company.  Similar  averments  are 
made  in  the  other  cases,  664,  1157  and  661. 
The  court  finds  in  each  of  these  cases  that  the 
assessment  made  by  the  State  Board  of  Equal- 
ization included  the  full  value  of  all  franchises 
and  corporate  powers  held  and  exercised  bv 
the  defendant.  The  first  questiour  then,  is 
whether  the  defendants  in  these  cases  held  any 
franchises  granted  to  them  by  the  Government 
of  the  United  States.  Of  this  there  can  hardly 
be  a  doubt. 

The  Central  Paciflc  Railroad  Company  was 
constituted  by  the  consolidation  of  two  state 
corporations  of  California,  but  derived  many 
of  Its  franchises  and  privileges  from  the  (Gov- 
ernment of  the  United  States.  The  flndings  of 
the  court  below  on  this  subject  are  as  follows, 
to  wit: 

"That  on  the  28th  day  of  June,  1861.  a  cor- 
poration  was  formed  and  organized,  under  the 
laws  of  the  State  of  California,  under  the  cor- 
porate name  of  the  Central  Paciflc  Railroad 
Companv  of  California.  Said  Corporation  was 
formed  for  the  purpose  of  constructing,  owning 
and  operating  a  line  of  railroad  and  telegraph, 
commencing  at  the  City  of  Sacramento  in 
said  State  and  running  thence  through  the 
Counties  of  Sacramento,  Placer,  Sierra  and 
Nevada  to  the  eastern  boundary  of  said 
State,  in  the  expectation  that  its  proposed 
railroad  would  when  constructed  constitute 
part  of  a  line  of  railroad  extending  from  the 
Missouri  River  to  the  Paciflc  Ocean,  which  line 
it  was  then  supposed  was  about  to  be  con- 
structed under  the  legislative  supervision  and 
authority  of  the  (Government  of  the  United 
States,  and  which  line  of  railroad  was  after- 
wards so  constructed. 

"That  on  or  about  the  1st  day  of  July,  1862, 
the  Government  of  the  United  States  under- 
took to  construct,  or  to  cause  to  be  constructed, 
a  line  of  railroad  from  the  Missouri  River  to  the 
Paciflc  Ocean,  and  to  that  end  Coni^'ess  passed 
an  Act  entitled  'An  Act  to  Aid  in  the  Construc- 
tion of  a  Railroad  from  the  Missouri  River  to 
the  Paciflc  Ocean,  and  to  secure  to  the  Govern- 
ment the  Use  of  the  Same  for  Postal,  Military, 
and  Other  Purposes."  See  12  Stat  at  L.  p. 
489. 

"That  to  facilitate  the  construction  of  said 
road  the  Government  of  the  United  States,  by 
said  Act  of  Congress,  conferred  upon  the  said 
Central  Paciflc  Railroad  Company  of  Califor- 
nia the  same  powers  and  clothea  it  with  the 
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same  privileges  and  immunities  which  it  con- 
ferred upon  and  clothed  the  said  Union  Pacific 
Railroad  Company,  except  that  the  said  Central 
Paciflc  Railroad  (Company  of  California  was  to 
commence  the  construction  of  said  railroad  at 
the  Pacific  Ocean  and  build  east  until  it  met 
the  said  Union  Paciflc  railroad,  building  west. 

"That  on  or  about  the  2d  day  of  July,  1864. 
Congress  passed  an  Act  entitled  'An  Act  to 
Amend  an  Act  Entitled  An  Act  to  Aid  in  the 
Construction  of  a  Railroad  and  Telegraph  Line 
from  the  Missouri  River  to  the  Pacific  Ocean, 
and  to  Secure  to  the  Government  of  the  United 
States  the  Use  of  the  Same  for  Postal,  Mili- 
tary and  Other  Purposes,'  approved  July  1, 
1862.    See  18  U.  S.  Stat,  at  L.  p.  856. 

"That  said  Central  Paciflc  Railroad  0)m- 
pany  of  California  flled  in  the  Department  of 
the  Interior  its  acceptance  of  the  terms  and       [37] 
conditions  of  said  Act  of  Congress  of  July  1, 
1862.  within  the  time  therein  designated. 

"That  on  or  about  the  31st  day  of  October, 
1864.  said  Central  Paciflc  Railroad  Company 
of  California  sold  and  assigned  all  its  rights 
under  the  aforesaid  Acts  to  a  corporation  then 
existing  under  the  laws  of  the  State  of  Califor- 
nia, and  known  as  the  Western  Paciflc  Railroad 
Company,  so  far  as  said  rights  related  to  the 
construction  of  said  railroad  and  telegraph  be- 
tween the  cities  of  San  Josd  and  Sacramento, 
in  said  State  of  California.  Said  assi^ment 
was  ratifled  and  conflrmed  by  Uie  United  States 
by  an  Act  of  Cont^'ess  passed  on  the  8d  day  of 
March,  1865,  entitled  *An  Act  to  Amend  an 
Act  Entitled  An  Act  to  Aid  in  the  Construction 
of  a  Railroad  and  Telegraph  Line  from  the 
Missouri  River  to  the  Paciflc  Ocean,  and  to 
Secure  to  the  (jfovernment  the  Use  of  the  Same 
for  Postal,  Military  and  Other  Purposes.  Ap- 
proved July  1,  1862,  and  to  Amend  an  Act 
Amendatory  Thereof,  Approved  July  2, 1864/ 
See  13  U.  8.  Stat,  at  L..  p.  504. 

"  That  the  said  line  of  railroad  from  the  Pa- 
ciflc Ocean  to  Ogden,  in  Utah  Territory,  was 
completed  and  put  in  operation  in  18^.  and 
has  been  in  operation  from  that  time  until  the 
present,  and  still  is  in  operation,  and  the  whole 
of  the  railroad  mentioned  in  the  said  Acts  of 
Congress  has  long  since  been  completed,  and  is 
now,  in  accordance  with  the  spirit  and  intent 
of  said  Acts  of  Congress,  operated  as  one  con- 
tinuous line  from  the  Missouri  River  to  the  Pa- 
ciflc Ocean,  and  is  so  operated  and  maintained 
for  the  uses  and  purposes  mentioned  in  said 
A.cts 

"  That  in  August,  1870,  acting  under  the 
said  Acts  of  Congress,  said  Central  Paciflc 
Railroad  Company  of  California  and  the  said 
Western  Railroad  Company  formed  themselves 
into  one  corporation  under  the  name  of  the 
Central  Pacifl  c  Railroad  Company.  Said  Com- 
pany is  the  defendant  herein,  and  has,  from 
the  completion  of  said  railroad  as  aforesaid  un- 
til the  present  time,  owned  (except  in  the  respect 
hereinafter  stated)  and  operated  said  railroad 
under  and  by  virtue  of  said  Acts  of  Congress 
and  for  the  uses  and  purposes  therein  men- 
tioned." 

If  we  turn  to  the  Acts  of  Congress  referred      [38] 
to  by  the  court,  we  shall  flnd  that  franchises  of 
the  most  important  character  were  conferred 
on  this  Company.    Originally,  the  Central  Pa- 
ciflc Railroad  Company  of  California  had  only 
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power  to  construct  a  railroad  from  Sacramento 
to  the  eastern  boundary  of  the  State.  Con- 
gress, by  the  Act  of  1862,  authorized  the  Com- 
pany (in  the  words  of  the  Act)  **  to  construct  a 
railroad  and  teleieraph  line  from  the  Pacific 
coast,  at  or  near  San  Francisco  or  the  naviga- 
ble waters  of  the  Sacramento  Riyer,  to  the 
eastern  boundary  of  California,  upon  the  same 
tenns  and  conditions,  in  all  respects,  as  are  con- 
tained in  this  Act  for  the  consiruction  of  said 
taUroad  and  telegraph  line  first  mentioned  [the 
Union  Pacific],  ana  to  meet  and  connect  with 
the  first  mentioned  railroad  and  tele^^raph  line 
on  the  eastern  boundary  of  California.  Sec. 
9.  In  l^e  following  section  it  was  enacted, 
that,  after  the  completion  of  its  road  to  the 
eastern  boundary  of  California,  the  Central 
Pacific  mij^ht  unite  upon  equal  terms  with  the 
Union  Pacific  Railroad  Company  in  construct- 
ing so  much  of  said  railroad  and  telegraph  line 
and  branch  railroads  and  telegraph  lines 
through  the  Territories,  from  the  State  of  Cali- 
fornia to  the  Missouri  Kiver,  as  should  then  re- 
main to  be  constructed,  on  the  same  terms  and 
conditions  as  provided  in  relation  to  the  Union 
Pacific  Railroad  Company.  Thus,  without  re- 
ferring to  the  other  franchises  and  privileges 
conferred  upon  this  company,  the  fundamental 
franchise  was  given,  by  the  Acts  of  1862  and 
the  subsequent  Acts,  to  construct  a  railroad 
from  the  Pacific  Ocean  across  the  State  of  Cali- 
fornia and  the  federal  Territories  until  it  should 
meet  the  Union  Pacific;  which  it  did  meet  at 
Ogden  in  the  Territory  of  Utah.  This  im- 
portant ffrant,  though  in  part  collateral  to,  was 
mdependent  of,  that  made  to  the  Company  by 
tbe  btate  of  California,  and  has  ever  since  been 
possessed  and  enjoyed.  The  present  Company 
has  it  by  transfer  from,  and  consolidation  of, 
the  oiigmal  companies,  by  which  its  existence 
and  capacities  were  constituted.  Such  con- 
solidation was  authorized  by  the  16th  section  of 
the  Act  of  Congress  of  July  1, 1862,  and  the 
16th  section  of  the  Act  of  July  2,  1864,  taken 
in  connection  with  the  second  section  of  the 
Act  of  3iarch  8,  1865,  referred  to  in  the  find- 
ings of  the  court.  The  last  named  Act  rati- 
fied the  transfer  bv  the  Central  Pacific  to  the 
Western  Pacific  of  a  portion  of  its  road  ex- 
tending from  San  Jos6  to  Sacramento,  and  con- 
ferred upon  the  latter  company  all  the  privi- 
leges and  benefits  of  the  several  Acts  of  Con- 
gress relating  thereto,  and  subject  to  all  the 
conditions  thereof.  If,  therefore,  the  Central 
Pacific  Raiht>ad  Company  is  not  a  federal  cor- 
poration, its  most  important  franchises,  includ- 
ing that  of  constructing  a  railroad  from  tbe 
Pacific  Ocean  to  Ogden  city,  were  conferred 
upon  it  by  Confess. 

It  cannot  at  Uie  present  day  be  doubted  that 
Congress,  under  the  power  to  regulate  com- 
merce among  the  several  States,  as  well  as  to 
provide  for  postal  accommodations  and  mili- 
tary exigencies,  had  authority  to  pass  these 
laws.  The  power  to  construct,  or  to  authorize 
individuals  or  corporations  to  constiuct,  na- 
tional highways  and  bridges  from  State  to 
State,  Is  essential  to  the  complete  control  and 
regulation  of  interstate  commerce.  Without 
authority  in  Congress  to  establish  and  maintain 
such  highways  and  bridges,  it  would  be  with- 
out authority  to  regulate  one  of  the  most  im- 
portant adjuncts  of  commerce.    This  power  in 
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former  times  was  exerted  to  a  very  limited  ex- 
tent, tbe  Cumberland  or  National  road  beiug 
the  most  notable  instance.  Its  exertion  was 
but  little  called  for,  as  commerce  was  then 
mostly  conducted  by  water,  and  many  of  our 
statesmen  entertainea  doubts  as  to  the  existence 
of  the  power  to  establi^  ways  of  communica- 
tion by  land.  But  since,  in  consequence  of  the 
expansion  of  the  country,  the  multiplication  of 
its  products,  and  the  invention  of  railroads  and 
locomotion  by  steam,  land  transportation  has 
so  vastly  increased,  a  sounder  consideration  of 
the  subject  has  prevailed  and  led  to  the  con- 
clusion Uiat  Congress  has  plenary  power  over  the 
whole  subject.  Of  course  the  authority  of 
Congress  over  the  Territories  of  the  United 
States,  and  its  power  to  grant  franchises  exer- 
cisable therein,  are,  and  ever  have  been,  un- 
doubted. But  the  wider  power  was  very  freely 
exercised,  and  much  to  the  general  satisfaction, 
in  the  creation  of  the  vast  system  of  railroads 
connecting  the  East  with  the  Pacific,  travers-  r^Qi 
ing  States  as  well  as  Territories,  and  employ-  ''  *' 
ing  the  agency  of  state  as  well  as  federal  cor- 
porations. See  Pacific  R.  It,  Removal  Oase$, 
115  U.  S.  1. 14-18  [29:819,  828-325]. 

Assuming,  then,  that  the  Central  Pacific 
Railroad  Company  has  received  the  important 
franchises  referred  to  by  grant  of  the  United 
States,  the  question  arises  whether  they  are 
legitimate  subjects  of  taxation  by  the  State. 
They  were  granted  to  the  Company  for  national 
purposes  and  to  subserve  national  ends.  It 
seems  very  clear  that  the  State  of  California 
can  neither  take  them  away,  nor  destroy  nor 
abridge  them,  nor  cripple  tJiem  by  onerous 
burdens.  Can  it  tax  them?  It  may  undoubt- 
edly tax  outside  visible  property  of  the  Company 
situated  within  the  State.  Tliat  is  a  different 
thing.  But  may  it  tax  franchises  which  are 
the  grant  of  the  United  States?  In  our  judg- 
ment, it  cannot.  What  is  a  franchise?  Under 
the  English  law  Blackstone  defines  it  as  ''a 
royal  privilege,  or  branch  of  the  kind's  pre- 
rogative, sul^sting  in  the  hands  of  a  subject." 
2  Com.  87.  Generalized,  and  devested  of  the 
special  form  which  it  assumes  under  a  mon- 
archical government  based  on  feudal  traditions, 
a  franchise  is  a  ri^ht,  privilege  or  power,  of 
public  concern,  which  ought  not  to  be  exer- 
cised by  private  individual  at  their  mere  will 
and  pleasure,but  should  be  reserved  for  public 
control  and  administration,  either  by  the  gov- 
ernment directly,  or  by  public  agents  a<Sing 
under  such  conditions  and  regulations  as  the 
government  may  impose  in  the  public  interest 
and  for  the  public  security.  Such  rights  and 
powers  must  exist  under  every  form  of  society. 
They  are  always  educed  by  the  laws  and  cus- 
toms of  the  community.  Under  our  system, 
their  existence  and  disposal  are  under  the  con- 
trol of  the  legislative  department  of  the  gov- 
ernment, and  they  cannot  be  assumed  or  exer- 
cised without  legislative  authority.  No  private 
person  can  establish  a  public  highway,  or  a 
public  ferry  or  railroad,  or  charge  tolls  for  the 
use  of  tlie  same,  without  authority  from  the 
Legislature,  direct  or  derived.  These  are  fran- 
chises. No  private  person  can  take  another's 
property,  even  for  a  public  use,  without  such 
authority;  which  is  the  same  as  to  say  that  the 
right  of  eminent  domain  can  onlybe  exercised 
by  virtue  of  a  legislative  grant    This  is  a  f  ran-     r^i^-i 
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chise.  Ko  peraoDS  can  make  tbemselves  a 
body  corporate  and  politic  without  legislative 
autboritj.  Corporate  capacity  is  a  franchise. 
The  list  might  be  cootinued  iDdefinitely. 

In  yiew  of  this  description  of  the  nature  of 
a  franchise,  how  can  it  be  possible  that  a  fran- 
chise granted  by  Congress  can  be  subject  to 
taxation  by  a  State  without  the  consent  of 
Congress?  Taxation  is  a  burden,  and  may  be 
laid  so  heavily  as  to  destroy  the  thing  taxed, 
or  render  it  ^^ueless.  As  Chief  Justice  Mar- 
shall said  in  MeOuUoch  v.  Maryland,  17  U.  8. 
4 Wheat.  816  [4:579],  "the  power  to  tax  in- 
volves the  power  to  destroy."  Recollecting 
the  fundamental  principle  that  the  Constitu- 
tion, laws  and  treaties  of  the  United  States  are 
the  supreme  law  of  the  land,  it  seems  to  us  al- 
most absurd  to  contend  that  a  power  given  to 
a  person  or  corporation  by  the  United  States 
may  be  subjected  to  taxation  by  a  State.  The 
power  conferred  emanates  from,  and  is  a  por- 
tion of,  the  power  of  the  government  that  con- 
fers it  To  tax  it  is  not  only  derogatory  to  the 
dignity,  but  subversive  of  the  powers^  of  the 
government,  and  repugnant  to  its  paramount 
sovereignty.  It  Is  unnecessary  to  cite  cases  on 
this  subject.  The  principles  laid  down  by  this 
court  in  MeCuUoch  v.  Maryland,  supra;  Os- 
bam  V.  Bank  (f  U.  8.  22  U.  S.  9  Wheat.  788 
[6: 204],  and  Brown  v.  Maryland,  25  U.  8.  12 
Wheat.  419  [6: 6781,  and  in  numerous  cases 
since  which  have  followed  in  their  lead,  abun- 
dantly sustain  the  views  we  have  expressed.  It 
may  be  added  that  these  views  are  not  in  con- 
flict with  the  decisions  of  this  court  in  Thorn- 
9on  V.  Union  Pac.  R.  R  Co,  76  U.  S.  9  Wall  579 
[19: 7921.  and  Ufiion  Pae.  R.  R,  Co,  v.  Peniiton, 
.85  U.  8.  18  Wall.  5  [21:787].  As  explained 
in  the  opinion  of  the  court  m  the  latter  case, 
the  tax  there  was  upon  the  property  of  the 
company,  and  not  upon  its  franchises  or  opera- 
tions.   85  U.  8.  18  Wall  85,  87  [21:793]. 

The  taxation  of  a  corporate  franchise  merely 
as  such,  unless  pmsuant  to  a  stipulation  in  the 
original  charter  of  the  company,  is  the  exercise 
of  an  authority  somewhat  arbitrary  in  its 
character.  It  has  no  limitation  but  the  discre- 
tion of  the  taxing  power.  The  value  of  a  fran- 
chise is  not  measured  like  that  of  property,  but 
may  be  $10,000  or  $1,000,000,  as  the  Legisla- 
ture may  choose.  Or,  without  any  valuation 
of  the  franchise  at  all,  the  tax  may  be  arbi- 
trarily laid.  It  iB  not  an  idle  objection,  there- 
fore, made  by  the  Company  against  the  tax  im- 
posed in  the  present  cases. 

It  only  remains  to  consider  whether  the 
Southern  Pacific  Railroad  Company,  as  well  as 
the  Central  Pacific,  was  invested  with  any 
franchises  derived  from  the  Government  of  the 
United  States.  Of  this  we  think  there  can  be 
no  question.  The  court  below,  in  its  findings 
of  fact  in  the  Southern  Pacific  Case  (No.  661), 
finds  that  the  defendant  is  a  corporation  exist- 
ing under  the  laws  of  California,  except  in  so 
far  as  its  existence,  rights,  privileges,  duties 
and  obligations  have  been  affected  oy  various 
Acts  of  Congress.  It  then  describes  the  course 
of  the  defendant's  road,  which  commences  on 
the  waters  of  the  Pacific  Ocean,  in  the  Cilv  of 
San  Francisco,  and  extends  thence  southerly  to 
Tres  Pinos,  in  the  County  of  San  Benito,  from 
which  place  to  Huron,  a  distance  of  forty  or 
fifty  miles,  a  portion  of  the  road  is  yet  unfin- 
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ished,  and  the  road  of  the  Central  Pacific  Com- 
pany is  temporarily  used  in  its  stead.  From 
Huron  the  route  of  the  road  extends  easterly  to 
Gk>shen,  and  thence  southerly  to  Mojave.  At 
Mojave  it  separates  into  two  main  branches, 
one  extending  in  an  easterly  direction  to  the 
Colorado  River,  near  the  25th  parallel  of  north 
latitude,  where  it  meets  and  connects  with  the 
Atlantic  and  Pacific  Railroad,  leading  to 
Springfield,  in  the  State  of  Missouri;  the  other 
brandi  extends  southerly  to  Los  Angeles  and 
thence  easterly  to  Fort  Tuma,  and  connects 
with  the  Southern  Pacific  Railroad  of  Arizona, 
and  by  means  of  other  roads  forms  a  continuous 
line  to  New  Orleans.  The  findings  then  con- 
tinue to  state  as  follows,  namely: 

"That  on  the  27th  day  of  July,  1866,  the 
Government  of  the  United  States  imdertook  to 
construct  or  cause  to  be  constructed  a  line  of 
railroad  from  a  point  at  or  near  the  town  of 
Springfield,  in  tne  State  of  Missouri,  to  the 
headwaters  of  the  Colorado  Chiquito,  and 
thence  along  the  thirty-fifth  parallel  of  lati- 
tude, as  near  as  might  be  found  suitable  for  a 
railroad  route,  to  Uie  Colorado  River  at  such 
point  as  might  be  selected,  and  thence  by  the 
most  practicable  and  eligible  route  to  the  Pa- 
cific Ocean;  and  to  that  end  Confess  passed  an 
Act  entitled '  An  Act  Granting  Xands  to  Aid 
in  the  Construction  of  a  Railroad  and  Tele- 
graph line  from  the  States  of  Missouri  and 
Arkansas  to  the  Pacific  Ocean,'  which  Act  was 
approved  on  said  27th  day  of  July,  1866.  See 
14  U.  S.  Stat  at  L.  p.  292.  By  said  Act  cer- 
tain persons  therein  named  were  made  and 
erected  into  a  corporation  under  the  name  and 
style  of  the '  Atlantic  and  Pacific  Railroad 
Conapany.* 

'That  to  fadliate  the  construction  of  said 
road  the  (Government  of  the  United  States,  by 
said  Act  of  Congress,  adopted  the  defendant  as 
the  instrument  or  agent  of  the  United  States, 
and  conferred  upon  the  defendant  (the  South- 
em  Pacific  Railroad  Company),  the  same  pow- 
ers and  clothed  defendant  with  the  same  priv- 
ileges and  immunities  which  it  conferred  upon 
ana  clothed  the  Atlantic  and  Pacific  Railroad 
Company  with,  except  that  the  said  defendant 
waste  construct  only  that  portion  of  said  rail- 
road between  the  Colorado  River  and  the  City 
and  County  of  San  Francisco. 

''That  said  Atlantic  and  Pacific  Railroad 
Company  organized  under  said  Act  *  *  * 
and  said  company  and  defendant,  immediately 
after  the  passage  of  said  Act,  accepted  the 
terms  and  conaitions  thereof,  and  have  duly 
complied  therewith. 

'That  said  Atlantic  and  Pacific  Company 
has  fully  completed  the  whole  of  said  road  from 
Springfield  to  the  Colorado  River;  and  defend- 
ant has  constructed  said  road  as  aforesaid  to 
Mojave,  with  the  exception  hereinbefore  set  out 

"That  on  the  third  day  of  March,  1871,  the 
Gfovemment  of  the  United  States  undertook 
to  construct  or  cause  to  be  constructed  a  line 
of  railroad  from  Marshall,  in  the  State  of 
Texas,  to  San  Diego,  in  the  State  of  C^ifor 
nia,  and  from  said  line  of  road  at  the  Colorado 
River  to  constructor  cause  to  be  constructed  a 
line  of  railroad  which  would  connect  the  road 
from  Marshall  to  San  Di^o  with  the  line  of 
road  provided  for  in  the  Act  of  Congress  of 
I  July  27, 1866,  hereinbefore  referred  to,  and  by 
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nmiM  of  nii  connecting  road 
road  fromManhall  to  Sao  Diego  with  the  Citj 
of  Sao  Francisco;  and  to  that  end  Congress 
passed  an  Act  eniitled  '  Ad  Act  to  Incorporate 
the  Texas  Pacific  Railroad  Company  and  to 
Aid  in  the  Construction  of  Its  Road  and  for 
Other  Furposea,'  approTed  March  8,  1870,  and 
fUbaeguently,  on  tbe  second  day  of  May,  1873, 
pamed  an  Act  entitled  'An  Act  Supplementary 
to  an  Act  Entitled  An  Act  to  IncorpotHie  the 
Texas  Pacific  Railroad  Company  and  to  Aid  in 
tiie  Construction  of  lis  Road,  and  for  Other 
Purposes,'  approved  March  8,  1871,  See  16 
U.  S.  Slat.  atX.  B73;  Vol  17  Id.  69. 

"That  ioimedintely  after  thepaasage  of  s^ 
AclofMarcb,  1871,  tlie  Teias  Pacific  Railroad 
Company  was  organized  in  pursuance  thereof, 
and  it  and  defeodBnt  accepted  all  the  terms  and 
conditions  of  each  of  iaid  Acts  of  1871  and 
1873,  and  have  fully  and  in  every  respect  com- 
piled therewidi  and  under  thera,  and  in  com- 
Eliance  with  the  spirit  and  intent  of  said  Acts 
Bve  completed  the  roads  mentioned  in  Uie 
third  finding"  [to  wit,  the  line  of  tbe  defend- 
ant's railroads  herein  before  described]. 

An  examination  of  the  Ada  referred  to  In 
these  findings  shows  that  Congress  antboriied 
the  Southern  Pacific  Railroad  Company  lo  con- 
nect with  the  Atlantic  and  Pacific  Railroad  al 
nicb  point  near  tbe  boundair  line  of  the  State 
of  Caliromia  as  it  should  deem  most  suitable 
for  a  railroad  line  to  San  Francisco;  and,  to 
aid  in  the  construction  of  such  a  railroad  Une, 
Congress  declared  Ibat  tbe  Companv  should 
have  similar  grants  of  land,  and  should  be  re- 
quired to  construct  Its  road  on  the  like  regula- 
Bons,  as  to  time  and  manner,  with  tbe  Atlantic 
and  Paciflc,  Like  powera  were  also  given  lo 
tbe  Southern  Pacific  Railroad  Company  to 
construct  a  line  of  railroad  from  Tenacfiuta 
Pass,  hy  way  of  Los  Angeles,  to  the  Texas  Pa- 
cific road  at  the  Colorado  River  (Fort  Yuma). 
Tbe  Bouthem  Pacific  Railroad  Company  was 
not  authorized  by  Its  original  charier  to  extend 
itsrailroad  to  the  Colorado  River,  as  we  already 
know  by  other  cases  brought  before  us,  and  as 
appears  by  the  Act  of  tbe  State  Legislature 
passed  April  4,  1870,  which  assumed  to  au- 
thoriz«tbe  Company  to  change  the  line  of  its 
railroad  so  as  In  reach  the  eastern  boundary  line 
of  the  State;  thus  duplicating  tbe  power  given 
to  It  by  tbe  Act  of  Congress.  See  tbe  Stale  Act 
qnotedinllSU.  S.  f»9  [80:118],  ThU  state 
legislation  was  probably  procured  to  remove 
all  doubts  with  regard  to  the  Company's  power 
(o  construct  such  roads.  It  la  apparent,  how- 
ever, that  the  franchise  to  do  so  was  fully  con- 
ferred by  Congress,  and  that  franchise  was  ac- 
cepted, and  the  roads  have  lieen  constructed  in 
conformt^  thereto. 

It  coaclunve]^  appeara,  therefore,  that  the 
Soulheni  Padnc  Railroad  Company  did  re- 
ceive from  the  United  States  Qovemment,  and 
still  enjoya,  Important  fntnchlses  connected 
with  Its  railroads. 

It  follows  that  in  each  one  of  tbe  casea  now 
before  us  tbe  assessment  made  t^  tbe  State 
Board  of  Equalization  comprised  tne  value  of 
franchises  or  property  whteh   the  board  was 

Chibited  hy  the  Constitution  of  the  State 
n  Including  therein;  and  that  these  values 
areso  blended  with  the  other  items  of  which 
llie  amtcMment  is  composed  that  theycannot 
U71J.8. 
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be  separated  therefrom.  The  assessments  are, 
therefore,  void.  This  renders  It  unnecessary 
to  express  any  opinion  on  the  application  of 
the  Fourteenth  Amendment,  as  the  result 
would  notbe  different  whatever  view  we  might 
take  on  that  subject. 
Tht  fudgmentt  in  alithteateian  ajjirmed. 


TTNITED  States,  «  r#f.  Ldtzabda  Ah- 

OARICA    DS    I..A   RUA,    BlTX.     Of    JOAQUEf 

Qaroia  de  Aksabica,  Deceased,  P^,  in 
Brr., 

t. 
THOMAS  F.  BATABD,  Secretaiy  of  Stato. 

(See  B.  a  "Anfforlea  v.  Bavard,"  Beporter's  «L 
SSl-Mlj 

VniUii  8tate$  not  liabh  for  interat—Spanith 


[No.  1841.1 
Argued  Jan .  5, 1888.    Decided  April  fO,  1888, 


r[  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  to  review  a  judgmeot  dis- 
missing a  petition  for  a  writ  of  mandamus  to 
1)6  issued  to  the  Secretary  of  State  of  the  United 
Slates  to  pay  petitioner  an  amount  of  interest. 
AMrmtd. 

Reported  below  in  4  Hackey,  810;  1  Cent. 
Rep.  826. 

'Yhz  facts  are  stated  In  the  opinion. 

Matra.  F.  R.  Coudert  and  EdwM-d  K. 
Jones,  for  plaintiff  in  error: 

The  Secretary  of  Slate  is  the  organ  of  the 
President  for  the  administration  of  the  affairs 
of  tbe  department  over  which  he  presides,  and 
the  direction  of  the  President  la  presumed  In  all 
matters  Issuing  therefrom. 

Wikox  V.  Jatktim.  88  U.  S.  18  Pet.  498  (10: 
364);  HA  v,j!7ioiion,41U.  a  16Pct.2fll,3(» 
(10:  B88,  972);  7  Ops.  Altys-Oen.  (Gush.)  468. 

Tbe  acts  of  one  bead  of  adepartment  cannot 
be  undone  hy  his  successor. 

3  Ops.  Attys-Oen.  8;  6  Ops.  Attys-Gen.  6U; 
18  Ops.  Altys-Oao.  887,  466. 

Interest  and  other  fruits  of  money  Iielong  to 
the  person  entitled  to  the  main  fund. 

Broom,  Legal  M*^!!!^,  7th  Am.  ed.  496; 
Ckana  V.  Bobotham,  7elv.  68  b;  Coke,  Litt. 
163a.  8dga;  Finch,  Law,  28;  Shep.  Touch.  89; 
Clark  V.  AitxanOtr.  8  Bcott,  N.  R.  165;  mm* 
V.  AiIfTMr,  S  Ring.  N.  0. 718;  Ftormee  v.  Dray- 
ton, 1  0.  B.  N.  8.  68*;  ftedoe  v.  Hodgton,  10 
H.  L.  Cas.  066;  BvUivaK  v.  Wxnthrop,  1  Sumn. 
1;  Bames  v.  Baundtrt,  67  U.  S.  16  How.  S43 
(14:  1061). 

Relator  la  entitled  to  the  writ  of  mandamos. 

OamegyM  v.  Vane,  26  U,  B.  1  Pet  198,  SIO  (T: 
lOe,  11^,  JudKm  V.  Corwran.  S8  U.  S.  17  How. 

in 
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612  (15:281);  Leteia  v.  BeU,  Id.  616  (15:203);  U. 
S.  V.  JSc/iurz,  102  U.  8.  878  (26: 167);  KendaU 
▼.  U.  8.  87  U.  8. 12  Pet  526  (9: 1182);  Marbury 
V.  MadUan,  6  D.  8.  1  Cranch,  137  (2: 60);  Mo- 
Clung  V.  BiUiman,  19  Q.  8.  6  Wheat.  598  (5: 
840);  U.  8,  V.  Arredondo,  81  U.  8.  6  Pet.  729 
(8: 561);  Gaines  v.  Tliompson,  74  U.  8.  7  Wall 
849  (19: 64). 

Mr,  Wm.  A*  Maary»  Asit  Atty-Oen,,  tot 
defendant  in  error: 

There  is  no  duty  here  which  is  enforceable 
by  suit. 

Great  Western  Ins.  Co,  v.  U.  8, 19  Ct.  CJl.  217; 
A  0,  112  U.  8.  193  (28: 687);  Rustormee  v.  The 
Queen,  L.  R.  1  Q.  B.  Div.  487;  8,  (7.  L  R  2  Q. 
fi.  Div.  69;  Bumand  v.  Eodoeanaehi,  L.  R.  6  C. 
P.  Div.  424;  8,  (7.  L.  R.  6  Q.  B.  Div.  688;  and 
L.  R.  7  App.  Cas.  888. 

[  252  ]       Mr,  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

In  this  case,  Lutzarda  Anearica  de  la  Rua, 
executrix  of  the  estate  of  «K>aquin  Gktrcia  de 
Angarica,  deceased,  presented  a  petition  to  the 
Supreme  Court  of  the  District  of  Columbia, 
praying  for  a  writ  of  mandamus  to  be  issued 
to  Thomas  F.  Bayard,  8ecretary  of  8tati8of  the 
United  8tates,  to  pay  the  petitioner  the  amount 
of  the  interest  or  income  derived  from  a  certain 
investment  of  money.  The  case  was  heard  in 
the  first  instance  by  the  general  term  of  that 
court,  which  rendered  a  judgment,  on  the  7th 
of  December,  1885,  dismissing  the  petition,  with 
costs,  on  the  ground  that  mandamus  was  not 
the  remedy  applicable  to  the  case  stated  in  the 
petition.  4  Mackey,  810.  The  petitioner  has 
brought  a  writ  of  error  in  the  name  of  the 
United  States,  on  her  relation,  to  reverse  that 
judgment. 

The  following  are  the  material  facts  of  the 
case:  On  the  12th  of  February,  1871,  an  agree- 
ment was  concluded  between  Uie  United  States 
and  Spain,  for  the  settlement  of  certain  claims 
of  citizens  of  the  United  States  (17  Stat,  at  L. 
839),  of  which  a  copy  is  set  forth  in  the  mar- 
gin.* 


Pursuant  to  the  agreement,  the  arbitrators  rossi 
and  the  umpire  were  api>ointed,  and  a  commis-  *- 
sion  thus  composed,  generallv  known  as  the  [254] 
"  Spanish- American  (bairns  (Jommission,"  was 
established.  ^  An^arica  filed  a  claim  before  the 
commission,  and  it  decided  that  he  had  a  right 
to  recover  damages  to  the  amount  of  $748,180, 
with  interest  at  6  per  cent  per  annum  thereon 
from  November  1, 1875,  to  the  day  of  payment. 
The  full  amount  of  the  award  was  paid  to  the 
Secretary  of  State  of  the  United  States  in 
two  installments,  namely  March  27.  1877, 
$406,894.96,  and  October  8,  1877,  $415,699.75, 
making  a  total  of  $822,594.71.  The  whole 
amount  was  paid  over  by  the  Secretary,  except 
$41,129.74,  being  5  per  cent  of  the  amount  re- 
ceived, which  sum  the  Secretarv  retained  until 
the  €k)vernment  of  Spain  should  make  provi- 
sion for  paying  the  expenses  of  the  commission. 
Of  the  $41,129.74  so  retained,  so  much  as  could 
be  utilized  for  the  purpose  was  invested  in  se- 
curities of  the  United  States,  and  thereafter  the 
surplus,  with  the  interest  which  accrued  on  the 
first  investment,  was  similarly  invested,  and  so 
were  subsequent  accumulations  of  interest. 

In  a  circular  letter  addressed  bv  the  then  Sec- 
retary of  State  to  Angarica,  wnen  the  5  per 
cent  was  withheld,  it  was  said:  "Five  per  cen- 
tum of  the  amount  due  in  each  case  will  be  re- 
served for  the  present,  to  meet  the  expenses  of 
the  commission,  until  a  payment  to  cover  such 
expenses  shall  have  been  made  by  Spain  in  con- 
formity with  the  provision  in  that  regard  of  said 
agreement  of  February  12,  1871,  between  Uie 
United  States  and  Spain." 

In  a  report  made  by  Mr.  Evarts.  Secretary 
of  State,  to  the  President,  dated  February  16, 
1880,  and  transmitted  by  him  to  the  Senate,  the 
Secretary  stated  that  ''this  retention  of  5  per  [255] 
centum  may  be  regarded  as  provisional  only, 
the  commi^on  not  having  yet  taken  the  final 
step  of  adding  a  percentage  to  the  amount  of 
its  awards  in  order  to  meet  the  expenses  of  the 
commission."  The  then  Secretary  of  State  also 
notified  Angarica  that '  'it  is  hoped  that  no  great 
delay  will  occur  in  receiving  the  payment  from 


*  **  Memorandum  of  an  arbitration  for  the  settle- 
ment of  the  claims  of  citizens  of  the  United  States, 
-or  of  liieir  heirs,  against  the  Government  of  Spain 
for  wrongs  and  injuries  committed  against  their 
persons  and  property,  or  against  the  persons  and 
property  of  citizens  of  whom  the  said  nein  are  the 
legal  representatives,  by  the  authorities  of  Spain, 
In  the  Island  of  Cuba,  or  within  the  maritime  Juris- 
diction thereof,  since  the  commencement  of  the 
present  insurrection. 

**  1^  It  is  agreed  that  all  such  claims  shall  be  sub- 
mitted to  arbitxators,  one  to  be  appointed  by  the 
Secretary  of  State  of  the  United  States,  another  by 
the  Envoy  Extraordinary  and  Minister  Plenipoten- 
tiary of  Spate  at  Washington,  and  these  two  to 
name  an  umpire  who  shall  decide  all  questions  upon 
which  they  shall  be  unable  to  agree;  and  in  case 
the  place  of  either  arbitrator  or  oitho  umpire  shall 
from  any  cause  become  vacant,  such  vacancy  shaU 
be  filled  forthwith  in  the  manner  herein  provided 
for  the  original  appointment. 

^*  2,  The  arbitrators  and  umpire  so  named  shall 
meet  at  Washington  within  one  month  from  the 
date  of  their  appointment,  and  shall,  before  pro- 
ceeding to  businees,  make  and  subscribe  a  solemn 
declaration  that  they  will  impartially  hear  and  de- 
termine, to  the  best  of  their  Judgment,  and  accord- 
ing to  pubUc  law  and  the  treaties  in  force  between 
the  two  countries  and  these  present  stipulations, 
all  such  claims  as  shall,  in  conformity  with  this 
agreement,  be  laid  before  them  on  the  part  of  the 
Government  of  the  United  States ;  and  such  decla- 
ration shall  be  entered  upon  the  record  of  their 
proceedings. 

IGO 


**  8.  Each  government  may  name  an  advocate  to 
appear  before  the  arbitrators  or  the  umpire,  to 
represent  the  interests  of  the  parties  respectively. 

'^  4.  The  arbitrators  shall  have  full  power,  subject 
to  these  stipulations,  and  it  shall  be  their  duty,  be- 
fore proceeding  with  the  hearing  and  decision  of 
any  case,  to  make  and  publish  convenient  rules 
prescribing  the  time  and  manner  of  the  presenta- 
tion of  claims  and  of  the  proof  thereof :  and  any 
disagreement  with  reference  to  the  said  rules  of 
proceeding  shall  be  decided  by  the  umpire.  It  is 
understood  that  a  reasonable  period  shall  be  al- 
lowed for  the  presentation  of  the  proofs;  that  all 
claims,  and  the  testimony  in  favor  of  them,  shall 
be  presented  only  through  the  Government  of  the 
United  States ;  tnat  the  award  made  in  each  case 
shall  be  in  writing,  and,  if  indemnity  be  given«  the 
sum  to  be  paid  shall  be  expressed  in  the  gold  ooln 
of  the  United  States. 

**  6.  The  arbitrators  shall  have  Jurisdiction  of  all 
daims  presented  to  them  by  the  Government  of  the 
United  States  for  injuries  done  to  citizens  of  the 
United  States  by  the  authorities  of  Spain,  in  Cuba, 
since  the  first  day  of  October,  1888.  Adjudications 
of  the  tribunals  in  Cuba  concerning  citizens  of  the 
United  States,  made  in  the  absence  of  the  parties 
interested,  or  in  violation  of  international  law  or  of 
the  guarantees  and  forms  provided  for  in  the 
Treaty  of  October  27,  1796,  between  the  United 
States  and  Spain,  may  be  reviewed  by  the  arbitra- 
tors, who  shall  make  such  award  in  any  such  case 
as  they  shall  deem  Just.  N  o  Judgment  of  a  Spanish 
tribunal,  disallowing  the  affirmation  of  a  party 
that  he  is  a  citizen  of  the  United  States,  shall  pre. 
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uxn. 

Spnln,  irhlcb  will  liberate  this  reserve  for  ex- 
pcDBCs,  and  the  department  will  expect  to  keep 
this  rtserre  invested  in  intereatrbeannr  secaii- 
tiesof  tbe  UniUd  States,  to  corer  the  delay  in 
Its  distribution  to  the  claimants."  On  tbe  12th 
of  February,  I88B,  Hr.  FrellnghaTBen,  then 
Secretai;  of  State,  paid  to  the  peraloner  the 
t41,129-H  but  did  not  pay  any  Interest  or  in- 
come which  had  been  earned  by  Ita  investment. 
Correspondonoe  ihereupoD  eosacd  between  the 
attorneys  tor  tbe  petitioner  and  Hr.  Freiingbuy- 
sen,  in  regard  lo  the  payment  t^  socb  interest, 
in  which  sudi  attomt^  referred  to  a  letter 
writien  to  them  on  the  18th  of  September,  1880, 
by  Hr.  Evarts,  then  Seeretoir  of  State,  in 
which  tliey  allied  tliat  he  had  offldally  prom- 
ised to  pay  the  interest  earned  on  tbe  money; 
but  no  copy  of  such  letter  is  found  In  the  rec- 
ord. Mr.  Frelingbuyseo  declined  to  pay  any 
intereet.    Tbe  attorneys  renewed  the   corre- 

Kndence  with  Mr.  Bayard,  in  October,  1885, 
t  be  refused  to  pay  tbe  ioterest,  on  the  ground 
that  tbe  matter  had  been  decided  by  his  prede- 
cessor, and  that  his  decision  was  in  accordance 
with  the  almost  unbroken  rulings  of  the  eiec- 
utlTe  and  Judicial  departments  of  the  Qovem- 
■neut,  dting  the  opinion  of  Atlomey-Qeneral 
Cuabing  (7  Ops.  AttTS-OeD.  638),  and  the  case 
«f  Oorion  v.  United  StaUt,  74  U.  S.  7  Wall.  188 
riB:86].  Purthercorrespondence ensued,  and, 
Ui  one  letter  Hr.  Bayard  stated  that  the  invest- 
ment of  the  retained  moneys  was  in  pursuance 
of  the  general  system  founded  on  section  2  of 


utes.  by  which  it  is  prescribed  that  "all  funds 
held  in  trust  by  tbe  United  States,  and  the  an> 
nual  interest  accruing  thereon,  wbennotother 
wise  required  by  trea^,  shall  lie  Invested  in 
Slocks  of  tlie  United  States,  bearing  a  rate  of 
interest  not  less  than  Spercraitnni  per  annum;" 
[(U}  that,  the  enactment  being  silent  as  to  the  bene- 
ficiary by  such  a  transaction,  "the  sole  compe- 
tence of  Congress,  which  prescribed  the  mode 
of  investment,  to  direct  tbe  dispoaltion  of  the 
proceeds,  is  beyond  dispute;  "  that  Congteas 
exercised  its  discretlou  in  Kgard  to  the  pay- 
ment of  interest  in  the  case  of  the  Japanese  in> 
denmity  fund  and  in  tbe  case  of  tbe  Alabama 
claims  fund:  that  it  is  re»  judicata  that  the 
Secretary  of  State  has  no  discretionary  power 
to  dispoee  of  the  accumolalions  resulting  from 
inTesimeDia  made  in  pursuance  of  the  Act  of 
September  11, 1841;Bnd  that,  therefore,  he  can- 
not be  bound  by  what  he  deems  to  have  been 
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the  improvident  Intimation  contained  In  Hr, 
Evarts'  letter  of  September  19, 1880.  In  reply 
to  a  further  letter  from  the  attorneys,  Hr.  Bay* 
ard,  while  furnishing  them  with  a  statement 
of  the  amount  of  the  origioal  award  and  its  date, 
and  of  tbe  amount  received  from  Spain  and  the 
date  of  its  receipt,  and  of  the  amount  paid  lo 
U)e  estate  of  Angarlca,  less  tbe  5  per  cent  pre- 
viously ret^ned,  and  of  the  date  of  such  pay* 
ment,  and  of  tbe  amount  of  the  G  per  cent  re- 
tained, declined  to  state  whether  such  S  per 
cent  was  invested  In  government  or  other  se- 
curltiea,  and,  if  so,  the  date  of  tbe  investment, 
and  what  part  of  it  was  so  invested,  and  from 
what  date  it  earned  interest,  or  any  other  par- 
Ucnlareln  regard  to  any  investment,  except  to 
stata"Ihat,  of  tbe  G  per  cent  retained  by  tbe 
Department  of  State,  so  much  as  could  be  uti- 
lized for  tbe  purpose  was  invested  in  socurilies 
of  the  tlnfted  States,  and  that  tbereafter  the  sur- 
plus, with  the  interest  which  accrued  on  the 
first  investment,  was  similarly  invested,  and  so 
were  subeequent  accumulatloas  of  interest;" 
and  that,  to  give  the  further  detailed  Informa- 
tion asked  for  would  be  in  effect  conceding  to 
private  parties  an  accoontabill^  which  be  owed 
to  Congress  alone. 

Tbe  petition,  after  setting  forth  the  forego- 
ing facts,  slleges  tbat,  as  matter  of  law,  tbe  said 
Intereet  or  income  is  an  incident  to  the  principal 
fund  and  follows  tbe  same;  tiat  tne  fund 
due  and  payable  to  the  petitioner Isa  liquidated 
and  fixed  sum  of  money,  involvinir  no  account- 
ing, and  which  it  is  the  ministerial  duty  of  tbe 
Secretary  to  pay  to  the  petitioner;  and  that 
such  paymeot  does  not  Involve  tbe  exercise  of 
any  discretion,  nor  concern  any  International  [257] 
matter  connected  with  the  foreign  relations  of 
tbe  United  Stales.  It  also  alleges  that  the  sum 
of  t41,IS9.74,  retained  1^  the  Secretary  from 
the  award  in  favor  of  Angarlca,  formed  part 
of  a  general  fund,  composed  of  various  sums 


in  inst^ments  at  different  times,  the  total  of 
such  reserves  amounting  to  $77,667.01;  that 
tl^se  amounts  were  from  time  to  time  Invested 
In  such  sums  and  In  such  manner  as  was  practi- 
cable, without  reference  to  the  separate  and  in- 
dividual intereets  involved;  tliat  tbe  Income  on 
these  Investmente  resulted  In  part  from  the  sale 
of  gold  coin,  in  part  from  premiumson  United 
Stales  bonds  sold  and  exchanged  without  refer- 
ence to  tbe  shares  of  the  several  daimante,  and 
In  part  from   interest  on  such  bonda,  and 


1S7D.S.        tr.  S.,Book8: 


«.  Tbe  expenses  of  tbe  atbttraUon  wiu  be  de- 
tniTed  br  ajpercentase  to  be  added  to  the  amount 
awarded.  nieoompeDsationotthearbltratocsand 
umpire  shall  not  exoeed  three  tbousood  doUara 
each;  thesame  onowanoesliallbam  '-  " '-  -' 


oompen^atton  not  exceeding  U 
.-^  V.  M.D  >.vJai8  a  dov  tor  ever;  du  aotnaL/ 
and  neoeasarllj  (iven  to  the  buslneaa  of  the  BTbf- 

"T.  The  (vOKOvemmenta  win  aooepttba  award) 
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aiuouDted  in  all  to  $14,485.60;  that  such  incre- 
ment is  not  tiaceabie,  in  separate  or  respective 
amounts,  to  any  particular  percentages  of  in- 
dividual claimants;  and  that  noappomonment 
of  such  iDcremeot  has  been  made  oy  the  Secre- 
tary amoD^  the  respective  claimants.  The 
prayer  of  toe  petition  is  for  a  writ  of  manda- 
mus commanding  the  Secretary  to  apportion 
and  pay  to  the  petitioner  her  proportion  of  the 
increment  attributable  to  the  sum  of  $41,129.74, 
80  reserved  from  the  award  made  in  favor  of 
her  testator. 

The  Secretary  answered  the  petition  as  fol- 
lows: "This  respondent,  admitting  the  matters 
and  things  set  forth  and  averred  in  the  said  pe- 
tition, except  as  hereinafter  excepted,  answer- 
ing, saith  that  it  is  Dot  true,  as  stated  in  the 
third  paragraph  of  the  said  petition,  that  the 
Spanish-Amencan  Claims  Commission  'duly 
awarded  a  judgment  in  favor  of  said  Joaquin 
Garcia  de  Angarica  and  against  the  said  Emg- 
dom  of  Spain  for  the  sum  of  $748,180,  with  in- 
terest at  the  rate  of  6  per  centum  per  annum 
from  the  1st  day  of  November,  1875,  imtil  paid;' 
but  this  respondent  saith  that  an  award  or 
judgment  for  a  like  sum  of  money  and  for  like 
interest  was  made  and  renderea  by  the  said 
commission  in  favor  of  the  United  States  of 
America,  and  that  the  said  Joaquin  Qarcia  de 
Angarica  was  no  party  to  any  proceedings  at 
any  time  pending  before  the  said  Spanish -Amer- 
[258]  ican  Claims  Commission;  and,  as  a  consequence, 
this  respondent  doth  also  deny  that  the  said 
sum  of  money,  with  the  interest  thereon,  was 
paid  unto  the  Secretary  of  State  of  the  United 
States  to  the  use  of,  or  to  be  paid  to,  the  said 
Joaquin  Garcia  de  Anc^rica,  as  is  averred  in 
the  fourth  paragraph  m  the  said  petition,  or 
that,  upon  the  said  payment,  it  became  the 
dutnr  of  the  Secretary  of  State  to  pa^  the  same 
to  the  said  petitioner's  testator  in  satisfaction  of 
any  judgment  or  award;  for  this  respondent 
doth  aver,  that,  when  the  said  money  was  re- 
ceived by  the  then  Secretary  of  State,  it  came 
to  his  hands  coupled  with  duties  to  the  United 
States  and  possible  duties  to  the  Kingdom  of 
Spain,  which  duties  were  in  the  one  case,  and 
would  have  been  in  the  other  case,  paramount 
and  su|)erior  to  any  duty  in  the  premises  to  the 
said  petitioner  or  her  testator.  And  this  respond- 
ent, further  answering,  saith  that  the  said  pe- 
tition proceeds  upon  a  ground  which  wholly 
ignores  certain  grave  international  elements  and 
considerations  that  entered  into  the  claim  of 
Uie  petitioner's  testator  so  soon  as  the  Govern- 
ment of  the  United  States  began  and  assumed 
to  urge  and  prosecute  the  same,  and  that  thence- 
forth the  said  claim  became,  in  contemplation 
of  law,  subject  to  the  will  of  the  Gk>vemment 
of  the  United  States  and  entirely  beyond  the 
control  of  the  said  petitioner's  testator.  And 
this  respondent,  further  answering,  saith  that 
the  interest  money  demanded  in  Uie  said  peti- 
tion, as  the  accretion  of  a  part  of  the  said  sum 
of  money  adjudged  and  awarded  as  aforesaid, 
is  the  fruit  of  an  investment  of  the  said  princi- 
pal money  by  the  Secretary  of  State,  made  in 
obedience  to  law  and  in  the  performance  of  a 

feneral  statutory  duty,  and  not  for  the  use  and 
ehoof  of  the  said  petitioner's  testator.  And 
this  respondent,  protesting  that  no  agreement 
to  pay  the  said  petitioner  or  her  testator  the  said 
interest  money  was  made  by  the  Secretary  of 
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State,  as  is  averred  in  the  said '  petition,  doth 
denv  that  the  Secretary  of  State  could  have 
made  a  valid  agreement  m  that  behalf.  And  this 
respondent,  further  answering,  saith,  that  to 
place  him  under  the  stress  of  the  writ  of  manda- 
mus, as  touching  the  said  interest  money,  would 
be  subversive  of  the  established  principle  that 
the  €k)vemment  of  the  United  States  does  not 
pay  interest  to  its  citizens,as  damages  for  the  de-  r  259 1 
tention  of  money.  And  this  respondent,  further 
answering,  saith,  with  all  deference  and  respect, 
that,  as  the  representative  of  ihe  Prudent  of  the 
United  States  in  carrying  out  a  treaty,  he  can- 
not hold  the  relation  of  trustee  toward  any  citi- 
zen, saving  in  the  larger  sense  that  every  pub- 
lic functionary  is  clothed  with  a  trust,  and  that 
he  cannot  be  controUed  or  directed  in  the  per- 
formance of  any  such  duty  at  the  suit  of  any 
citizen." 

We  are  of  opinion  that  the  judgment  of  the 
court  below  must  be  afl^rmed.  Under  the  agree- 
ment for  arbitration,  the  claim  of  Angarica  waa 
to  be  laid  before  the  arbitrators  and  umpire 
"on  the  part  of  the  Government  of  the  United 
States."  The  claim  and  the  testimony  in  it» 
favor  were  to  be  presented  "only  through  the 
Government  of  the  United  States."  In  another 
place  the  claim  is  spoken  of  as  one  presented 
to  the  arbitrators  "by  the  Government  of  the 
United  States."  In  the  sixth  clause,  the  two 
advocates  are  spoken  of  as  "representing  respec- 
tively the  two  Governments,"  and  in  the  sev- 
enth clause  it  is  said  that  "the  two  Gtovemmenta 
will  accept  the  awards."  Thus,  by  the  plain 
terms  of  the  agreement,  the  amount  of  the 
award  in  the  case  of  Angarica  was  to  be  paid 
by  the  Spanish  Government  to  the  Government 
of  the  United  States.  It  was  paid  by  the  Span- 
ish Government  to  the  Secretary  of  State  of  the 
United  States,  representing  the  Government  of 
the  United  States. 

If  there  was  any  unlawful  withholding  from 
the  petitioner  of  the  $41,129.74,  the  money  was 
withheld  by  the  Government  of  the  United 
States,  acting  through  the  Secretary  of  State, 
and  any  claim  of  the  petitioner,  based  upon  an 
unlawful  withholding,  was  a  claim  against  the 
Government  of  the  United  States.  That  claim, 
in  the  present  controversy,  assumes  the  shape 
of  a  claim  for  the  increment  or  income  alleged 
to  have  been  actually  received  by  the  United 
States  from  the  investment  of  the  money  for 
the  time  it  was  withheld;  but  the  claim  in  that 
respect  is  not  different  in  character  from  what 
it  would  have  been  if,  instead  of  being  a  claim 
for  increment  or  income  actually  received  by 
the  United  States,  it  were  a  claim  for  interest 
ffeneraUy,  or  for  increment  or  income  which 
5ie  United  States  would  ot  might  have  received  j  260] 
by  the  exercise  of  proper  care  in  the  investment 
01  the  money. 

The  case,  therefore,  falls  within  the  well  set- 
tled principle  that  the  United  States  are  not  lia- 
ble to  pay  interest  on  claims  against  them,  in 
the  ab^nce  of  express  statutory  provision  to 
that  effect  It  has  been  established  as  a  gen- 
eral rule,  in  the  practice  of  the  Government, 
that  interest  is  not  idlowed  on  claims  against 
it,  whether  such  claims  originate  in  contract  or 
in  tort,  and  whether  they  arise  in  the  ordinary 
business  of  administration  or  under  private 
Acts  of  relief ,  passed  by  Congress  on  special 
I  application.    The  only  recognized  exceptions 
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tie  where  the  GoTenimeDt  aUpulUea  to  pajln- 
leiest  ftnd  where  iuterest  U  riveD  expresal;  by 
to  Act  of  Ck)ngreM,  either  £7  the  uame  of  Id- 
terest  or  by  theX  of  datnages. 

This  appears  from  a  auccesalon  of  tbe  oplu- 
knas  of  the  AttorQeyB-Qeneral  of  tbe  United 
States,  friven  by  Attoraeys- General  Wirt,  CM- 
tenden,  Leg&r€,  Nebon,  JohiiBon,  Onebfngand 
Bihck,  and  appearing  ^  the  following  volumes 
and  paces  of  those  opinions,  ss  puDlfsbed:  1, 
28a;VM0;l>l»4.8>  036;  4,  14;  4,  186;  4, 286; 
6,  lOS;  7,  038;  B,  S7:  snd  6. 449. 

Not  only  is  this  the  general  principle  and 
Kttled  role  of  the  eiecunve  department  of  tbe 


to  pass  any  general  Ian  for  the  allowance  and 
payment  of  Interest  on  claims  aKaiuat  the  Got- 
enineat.  Such  statntes  for  the  payment  of 
interest  as  have  been  passed  apply  to  specific 
cases  enumerated  In  the  sereral  statutes,  and  do 
not  cover  the  present 


8. 48, 47  [2&:MS,  544],  this  court,  speaking  of 
the  rule  that  interest  isrecoverable  between  dt- 
iiens  if  a  payment  of  money  is  unreasonably 
delayed,  pays  that  with  the  Governrocnt  the 
rule  ia  different,  and  that  the  practice  has  long 

Erevailed  in  the  depattments  of  oot  allowing 
iterest  on  dsima  presented,  except  it  is  in 
some  way  specially  provided  for.  See  also 
Gordon  v.  U.8. 74  U.  8. 7  Wall.  188  [lfl:3S], 
and  naney  v.  U.  &  118  U.  6. 243, 248, 249  [28: 

,_.,,     987-989]. 

1  >  No  claim  for  the  allowance  of  interest  can 
be  predicated  in  this  case  upon  the  language  of 
any  notification  or  circular  or  letter  whlcn  is- 
med  from  the  Departmentof  State.  No  bind- 
ing contract  for  the  payment  of  inlerest  was 
thereby  created,  and  the  present  Secretary  was 
at  liberty  to  act  on  bis  own  Judgment  in  the 
premises,  irrespective  of  anything  contained  in 
any  such  uotification,  circular,  or  letter. 

Up/m  thete  amiideratianM,  thejudffment  qf  Ois 
amrt  beltne  in  gtneral  (em  w  q^nn«dL 


1494)  FKEEDMAN'9  SAVINGB  AND  TRUST 
COMPANY,  HENRT  W.  CANNON, 
Commissioner.  Etc.,  AppU., 

ALEXANDER  R.  SHEPHERD  bt  ai.. 

ALEXANDER  R  SHEPHERD,  Ap^ 

JOHN  W.  THOMPSON. 

(See  S.  C  Beporter'a  eO.  HU-BOTJ 

Bent*  and  profit*  qf  mortgaged  proptrty — to 
whom  theu  belong — auignment  of  rents — lease 
to  Wnited  Statet—auignmmt  topay  ereditoTM. 

L  A  mcrtcscor  and  mort^afcee  mar  provide  tn 
—  moTtfasa  for  the  paymenl  of  tfie  ronta  and 
Its  or  toe  mDrtcased  propertr  to  the  latter, 


«ven  while  tlie  former  re 
-  " --Tn  the  m-^- 


the  rijtht  in  the  mortgagee  to  take  posBeadon  upon 
failure  ol  the  morwaior  to  perform  the  conditions 
of  the  mortgage,  the  mortgagee  Is  not  eniltled  to 
tbe  rente  and  proQta  of  the  mortfraged  premise* 
until  he  lokee  actual  poeeesslon.  or  uutll  peeaea- 
^ —  .-  ^1 i.._  >..c.if  j,y  J  tooolver,  or  nntU 


LUrsivee the  mortgagee 
>  sell  the  property,  and, 
>rt«agor.  and  does  doe 


sed  to  the  United  Btates, 
Is  not  void  under  sectloo 

tatutea,  does  not  prevent 
le  rent,  under  sucb  lease. 


APPEALS  from  a  decree  of  the  Suprema 
Court  of  tbe  District  of  Columbia,  award- 
ing the  proceeds  of  drafts  issued  by  the  United 
Stales  Treasury  in  payment  of  rent  to  appellea 
Thompson,  and  certain  money  to  tbe  trustees 
of  Shepherd,    jjirnud. 

The  facta  are  stated  in  the  opinion. 

Mesirs.  A.  C.  Bradtq/  and  W,  F.  Mmttina^ 
I7',  for  Shepherd: 

The  object  of  the  original  bill  was  to  i^ 
strain  a  sale  only  until  the  decision  by  tbe  su- 

Sreme  court.  When  the  order  was  passed 
issolving  the  restraining  order,  it  disposed  of 
the  original  bill  and  carried  with  It  the  cross 
bUI. 

Sou  V.  Clore,  8  Dana,  189,  197;  Oron  y.  Dt- 
Valla,  68  U.  8. 1  Wall.  14  (17:518). 

The  cross  bill  should  have  been  strickeo 
from  the  files. 

WadAngton,  A.  A  Q.R.  R.  Co.  v,  WaAirig' 
ton,  77  U.  S.  10  Wall.  299  (19:894);  Milety.  Ba- 
ton, 4  J.  J.  Marsh. 457;  Jnd«r««v.  Ward,  6T. 
B.  Mon,  419. 

The  demurrer  wag  properly  sustained. 

NathviUe  &  0.  B.  Go.  v.  U.  8.  101  V.  S.  641 
(26:1074);  Providente  Ruhher  Co.  v.  Qoodyear, 
7B  U.  S.  9  Wall.  809  (19:589);  810:7,  Eq.  PL 
g  896,  b.  899,  639. 

New  parties  by  cross  bill  cannot  be  made. 

Ehuldt  V.  Barroa,  56  II.  S.  17  How.  142  (15: 
161);  Oroa  v.  DeValle.  68  U.  S.  1  Wall.  5  (17i 
515);  Onmh  V.  Merritt,  19  N.Y.  52B;  Andreum 
v.  KObee,  13  Mich.  94;  SloMn  v.  Wnght,  14  VU 
308;  Rutland\.  Paige,  U  Vt.  181. 

Unlike  an  ordinary  mortgagee,  the  party  se- 
cured by  deed  of  trust  has  no  interest  In  the 

Sioion  T.  Lagow,  53  U.  S.  12  How.  08  (IS; 
90S). 

The  rents  were  not  granted;  the  grantor  Is 
entitled  to  Uiem  until  sale  made. 

Ghadboum  t.  Henderton.  %  Bszt.  463;  M»r. 
ford  V.  Bamner,  8  Baxt.  891:  Wagar  v.  Slone, 
86  Mich.  864;  Ouy  v.  Ide,  6  Cal.  99;  Gilman  v. 
lUinoit  &  M.  Td.  Co.  91  U,  8.  61  (23:410); 
VXorida  Vent.  B.  B.  Q>.  v.  Schvtte,  103  U.  S. 
148  (26:836);  Teal  T.  Walker,  111  U.  8.  243  (28: 
415). 

The  Thompson  blil  is  inconsistent.  Such  ft 
bill  cannot  be  sustained. 

S/iieldi  V.  Barrma,  iitpra;  Uoj/d  t,  Brewtter, 
4  Paige,  537:  Lanahan  v.  Latrabe,  7  Md.  268; 
WiUiamt  T.  Jaekton,  107  D.  S.  484  (27:531). 
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Mr.  Enoch  Totteii»  for  Trust  Company: 

The  attempted  transfer  to  Shephera  of  the 
lease,  made  by  Bradley  to  the  United  States, 
is  void. 

Section  8787,  Rev.  Stat ;  Whukr  v.  XT,  8.  5 
Ot.  CI.  504;  McGord  v.  U.  A  9  Ct.  CL  156; 
Francis  v.  U.  8.  11  Ct  CI.  688. 

The  assignment,  dated  June  21, 1877,  is  an 
attempted  assignment  of  a  claim  against  the 
United  States,  and  is  therefore  void. 

Section  8477.  Rev.  Stat ;  U.  8,  v.  OmU,  95 
U.  S.  407  (24:508);  ErwinY.  U.  8.  97  U.  S.  892 
(24:1065);  8pofford  v.  Kirk,  Id.  484  (24:1082). 

Where  the  rents  belong  to  the  mortgagee,  as 
against  the  mortgagor  in  possession,  the  fact 
that  a  receiver  was  not  appointed  is  immate- 
rial. 

Dow  V.  MemphU  d  L,  B.  R.  R.  Co.  124  U. 
8.  653  {anU,  665);  Teal  v.  Walker,  111  U.  S. 
251  (28:418)  Fo%dick  v.  8chxiU,  99  U.  S.  251  (25: 
842). 

The  courts  of  equity  in  foreclosure  suits, 
when  the  security  is  insufficient,  will  seize  the 
rents  due  and  imcollected  as  well  as  those  to 
become  due. 

Lofiky  y.  Mavjer,  8  Sandf.  Ch.  69;  Howea 
▼.  Ripl^,  10  Paige,  47;  ArgaU  v.  PitU,  78  N. 
Y.26;  TFycA»jrv.  i8i»/fe«.  98  N.  Y.  475. 

A  new  party  may  be  brought  in  by  a  cross 
bill. 

Brandon  Mfg,  Ch.  ▼.  Prime,  14  Blatchf.  871. 

Shepherd  was  clearly  in  contempt  in  collect- 
ing the  rents  in  violation  of  the  order  of  March 
18,  1878.    Wilson  was  too. 

Hull  v.  ThomoB,  8  Edw.  Ch.  288;  Skip  v. 
EaniDood,  8  Atk.  664;  WeUesley  v.  Momington, 
11  Beav.  181;  High,  Ini.  §  1485. 

Messrs.  H.  H.  WellB  and  BL  F.  Morrii, 
for  Thompson: 

A  mortgagor's  real  estate  is  not  liable  for 
rent  while  in  his  possession.  Until  the  mort< 
ffa^ee  takes  possession,  the  mortgagor  is  euti- 
Ued  to  all  the  profits. 

American  Bridge  Go.  v.  HeideUtach,  94  U.  8. 
798  (24:144);  Oalveston,  H.  A  H.  R.  R,  Co.  v. 
Cowdrey,  78  U.  S.  11  Wall.  459  (20:199);  Oilman 
V.  JUinais  AM.  TeL.  Co.  91  U.  S.  608  (^:405); 
Chinnery  v.  Blackman,  8  Doug.  891;  Kountze 
V.  Omaha  Hotel  Co.  107  U.  8.  878  (27:609); 
TealY.  Walker,  111  U.  S.  242  (28:415). 

The  assignment  to  Thompson  of  the  claim 
against  the  United  States  was  not  void. 

U.  8.  V.  OiUis,  95  U.  S.  407  (24:508);  Erwin 
▼.  U.  8. 97  U.  S.  892  (24:1065);  ^ffordv.  Kirk, 
Id.  484  (24:1082);  Ooodman  v.  Niblaek,  102  U. 
S.  556  (26:  229);  EMs  v.  McLean,  117  U.  S. 
567  (29:940);  Bailey  y.  U.  8.  109  U.  S.  482  (27: 
988). 


Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

These  consolidated  causes  involved  the  con- 
flicting claims  of  the  parties:  first,  to  the  pro- 
ceeds of  two  drafts, one  for  $l,800,and  the  other 
for  $8,475,issued  by  the  United  States  Treasury 
in  payment  of  the  re  it  of  lot  four,  square  three 
hundred  and  seventy -seven,  with  the  improve- 
ments thereon,  in  the  City  of  Washington,  and 
made  payable  to  the  order  of  A.  C.  Bradley,  to 
the  use  of  Alexander  R.  Shepherd,  to  the  use  of 
George  Taylor,  Peter  P.  Bacon,  and  Samuel 
Cross,  trustees;  second,  to  a  balance  of  $787.60 
in  the  hands  of  A.  C.  Bradley,  who  was  ap- 
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pointed,  in  the  first  of  the  above-named  causes, 
receiver  of  said  premises  with  authority  to  col- 
lect the  rents  due  and  to  become  due  for 
use  and  occupation  of  the  same  by  the  United 
States. 

The  final  decree  awarded  the  proceeds  of  the 
two  drafts  to  Thompson,  appellee  in  each  of 
the  causes,  and  the  monev  m  the  hands  of  the 
receiver  to  the  trustees^!  Shepherd.  Of  that 
decree  both  the  Freedman's  Savings  and  Trust 
Company  and  Shepherd  complain. 

This  controversv  has  been  greatly  tangled  by 
an  unusual  number  of  pleadings,  affidavits, 
motions,  rules  and  orders.  But  the  facts,  so 
far  as  it  is  necessary  to  state  them,  are  as  fol- 
lows: 

The  Freedman's  Savings  and  Trust  Company 
(to  be  hereafter  called  the  Trust  Company)  sold 
and  conveyed  this  property  to  A.  C.  Bradley; 
and  for  the  unpaid  purchase  money  the  latter 
executed  his  five  several  notes  for  $2,400,  $2,- 
650,  $2,900,  $8,150,  and  $5,900,  payable  in  one, 
two,  three,  four  and  five  years  from  June  9, 
1878,  with  interest  at  8  per  centum  per  annum, 
payable  semiannually. 

For  the  purpose  01  securing  the  payment  of 
those  notes  Bradley,  by  deed  of  trust,  in  the 
nature  of  a  mortgage,  duly  recorded  on  the  18th 
of  June,  1878,  conveyed  theproprty  to  John 
W.  Alvord  and  George  W.  Stlckney,  together 
with  '*a]l  the  improvements,  ways,  easements, 
rights,  privileges,  appurtenances  and  heredita- 
ments" appertaining  to  the  same,  and  "all  the 
estate,  right,  title,  Interest  and  claim  whatso- 
ever, either  at  law  or  in  equity,"  of  the  grantor 
in  Uie  premises,  in  trust  to  permit  Bradley,  his 
heirs  or  assigns,  to  use  and  occupy  the  premis- 
es, and  take  the  rents,  issues  and  profits  there- 
of to  their  sole  use  and  benefit,  **until  default 
be  made  in  the  payment  of  said  notes  or  any 
of  them,  or  any  installment  of  interest  due 
thereon,  or  any  proper  cost,  char^,  commis- 
sion, half  commission  or  expense  m  and  about 
the  same;"  and  upon  the  further  trust,  such  de-  [406] 
fault  having  occurred,  to  sell  the  property  at 
public  auction,  after  at  least  twenty  days' 
notice  of  the  time,  place,  and  terms  of  sale, 
and  convey  the  same  in  fee  simple  to  the  pur- 
chaser. 

Prior  to  the  execution  of  this  deed,  Bradley, 
by  a  formal  instrument  in  writing,  to  which 
the  Postmaster-General  was  a  party,  had  leased 
the  premises  to  the  United  States,  at  an  annual 
rent  of  $4,200,  for  the  term  of  three  years  from 
June  5.  1878,  with  the  privilege  to  the  govern- 
ment of  extending  the  term  for  two  additional 
years.  On  the  27th  of  August,  1874,  he  con- 
veyed to  Alexander  R.  Shepherd;  and,  on  the 
21st  of  November  of  the  same  year,  gave  writ- 
ten notice  to  the  Postmaster-General  of  Shep- 
herd's purchase.  He  also  assigned  and  trans- 
ferred the  lease  to  the  latter,  with  authority  10 
collect  the  rent. 

It  should  be  stated  in  this  connection  that  in 
his  purchase  Bradley  really  represented  Shep- 
hera. the  latter  verbally  assuming  to  pay  the 
notes  given  to  the  Trust  Company. 

On  the  15th  of  November,  1876,  Shepherd 
made  a  conveyance  to  George  Taylor.  Henry 
A.  Willard  (who  was  succeeded  by  Peter  F. 
Bacon),  and  Samuel  Cross,  of  a  large  amoimt 
of  property,  including  the  premises  in  controver- 
sy, in  trust  to  secure  his  three  notes  of  $100,000 
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each.  That  oonTevance  contained  a  covenant 
upon  the  part  of  Shepherd  that  all  the  rents, 
profits,  issaes,  and  proceeds  of  the  trust  proper- 
ty coming  to  his  hands  should  be  applied  by 
him  solely  to  the  benefit  and  advantage  of  the 
creditors  whose  debts  were  secured  by  the  deed. 

The  rent  reserved  for  the  year  ending  June 
80. 1876,not  having  been  paia,  Shepherd  caused 
suit  to  be  lnx)ught  in  the  court  of  claims,  in  the 
name  of  Bradley,  against  the  United  States,  to 
the  use  of  Taylor,  Bacon  and  Cross,  trustees. 
In  that  suit  judgment  was  rendered  against  the 
government  for  only  $1,800.  and  was  afSrmed 
by  this  court  at  its  October  Term,  1878.  Brad- 
ley  T.  U.8, 98  U.  8. 104  [25 :  105].  Pending  the 
appeal  in  that  case  a  second  suit  was  brought 
for  the  rent  reserved  for  the  years  ending  June 
80, 1877,  and  June  80, 1878.  But  the  decision 
in  the  first  suit  rendered  the  further  prosecu- 
tion of  the  second  suit  unnecessarv. 
[407]  In  consideration  of  the  indebtedness  describ- 
ed in  a  deed  executed  by  Shepherd,  March  10, 
1873,  to  William  Thompson,  as  trustee,  Brad- 
Ifff  and  Shepherd,  by  writing,  dated  June  21, 
1877,  pledged  the  demand  against  the  United 
States  for  use  and  occupation  of  these  premises, 
as  security  for  the  payment  of  said  indebtedness 
with  interest  thereon  at  the  rate  of  8  per  cent 
per  annum  until  paid;  and,  in  the  same  instru- 
ment, "covenanted  and  agreed  that  any  draft 
or  check  issued  in  payment  or  part  payment  of 
flaid  claim  shall  be  indorsed  and  delivered  to 
the  trustee  named  in  said  trust,  and  the  pro- 
ceeds thereof,  less  all  proper  costs  and  charges, 
be  applied  to  the  payment  of  the  said  indebted- 
ness, with  interest  as  aforesaid,  or  to  so  much 
thereof  as  the  sum  or  sums  of  money  so  re- 
ceived is  or  are  sufBdent  to  pay."  To  this 
pledge  and  agreement  the  trustees  named  in 
Shepherd's  deed  of  the  15th  of  November,  1876, 
gave  their  written  assent. 

The  premises  having  been  adv^tised  to  be 
Bold  on  the  3d  of  August,  1877,  under  the  deed 
of  trust  of  June  18, 1878,  because  of  default 
in  the  payment  of  interest  and  principal.  Shep- 
herd and  the  trustees  in  the  deed  of  November 
15.  1876,  instituted  August  2,  1877,  a  suit  in 
equity,  being  the  first  namea  of  the  above 
causes,  to  enjoin  the  sale.  The  ground  alleged 
for  the  injunction  was  the  pendency  of  a  suit 
brought  by  Mr&  McGhan  and  Edward  Clark, 
her  trustee,  Ola/rk  v.  FreedmarCt  8av.  dt  Trust 
Co.  100  U.S.  149  [25: 578],  which  involved  the 
title  of  the  Trust  Company  to  the  property 
conveyed  to  Bradley,  ana  by  the  latter  to  Shep- 
herd. A  temporary  injunction  of  the  charac- 
ter asked  was  granted.  The  Trust  Company 
answer^  the  onginal  bill.  It  also  filed.  Octo- 
ber 25, 1887,  its  cross  bill  against  the  plaintiffs 
in  which,  after  alleging  the  insolvency  of 
Shepherd  and  Bradley,  us  fear  that  the  prop- 
erty would  not  sell  for  enough  to  pay  the  debts 
secured  by  the  mortgage,  and  the  taxes  on  it, 
and  asserting  the  right  of  its  creditors  to  have 
the  rents  thereof  applied  to  its  claims,  in  pref- 
erence to  the  debts  held  by  other  creditors  of 
Shepherd,  it  prayed  that  Shepherd,  Taylor. 
Cross,  and  Bacon  be  perpetually  restrained 
from  applying  for  or  receiving  an  v  rents  or  sums 
of  money  due  from  the  Unitea  Statoti  on  no- 
(4981  cio^^^^  o'  ^®  ^se  and  occupation  of  the  prem- 
ises, until  the  final  determination  of  this  cause 
and  of  the  equity  suit  brought  by  Mrs.  Mc- 
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Ghan  and  Clark;  and  that  a  receiver  be  ap- 
pointed to  collect  the  rents  due  from  the 
United  States  on  account  of  the  use  and  oc- 
cupation of  the  premises. 

On  the  18th  of  March,  1878,  the  case  was 
heard  on  the  motion  of  the  Trust  Company  for 
a  receiver  and  an  injunction,  and  an  o^er  was 
made  enjoining  the  complainants  "  from  col- 
lecting or  receivingany  moneys  or  other  thin§ 
of  value  from  the  United  States  on  account  of 
the  lease  made  between  the  United  States  and 
A.  0.  Bradlev,  and  bearing  date  June  6,  1878, 
for  the  premises  involved  in  this  cause." 

On  the  12th  of  March,  1879,  the  Trust  Com- 
pany, by  petition,  asked  the  appointment  of  a 
receiver  to  take  charge  of  the  property  and  to 
collect  the  rents  during  and  i^ter  its  occupancy 
by  the  government,  and  that  Shepherd  and  his 
co-complainants  be  enjoined  from  receiving 
from  the  United  States  any  of  said  rents. 

On  the  10th  of  May,  1879,  the  cause  was 
heard  upon  the  matters  embraced  in  that  peti- 
tion, and  on  motion  of  the  Trust  Company, 
and  with  the  consent  of  the  other  parties,  Brad- 
ley was  appointed  receiver  in  the  cause.  He 
was  directed  to  take  charge  of  the  property, 
and  collect  the  rents  therefor,  "excepting,  how- 
ever, the  rents  accrued  and  to  accrue  from  the 
6th  day  of  June,  1878,  to  the  Ist  day  of  July, 
1879,  which  have  been  or  are  to  be  collected 
and  received  by  the  said  Alexander  R.  Shep- 
herd or  his  assigns."  It  was  further  ordered 
that  the  parties  K)e  enjoined  from  applying  for 
or  receiving  any  moneys  due  or  to  become  due 
on  accotmt  of  the  use  and  occupation  of  the 
premises,  save  and  except  the  rents  for  the 
period  Just  named. 

Subsequently,  upon  the  petition  of  Bradley, 
as  receiver,  NaUianid  Wilson  was  made  a  party 
to  the  cause — ^he  having,  in  his  capacity  as  an 
attorney,  received  the  proceeds  of  the  draft  for 
$1,800  issued  by  the  United  States  in  di9charfi;e 
of  the  Judgment  for  the  rent  of  the  premises  for 
the  year  Ending  June  80, 1876,  and  a  draft  for 
the  rent  accrmnff  after  that  date  and  up  to 
June  6, 1878.  mkon  appeared  and  answered, 
stating  that  he  held  the  proceeds  of  the  draft  [400] 
for  $1,800,  less  certain  sums  deducted  there- 
from, and  also  the  draft  for  $8,475,  subject  to 
the  order  of  the  court. 

John  W.  Thompson  filed  a  petition  praying 
leave  to  intervene  for  the  protection  of  his  in- 
terests. This  petition  was  afterwards  with- 
drawn, and  he  instituted  an  original  suit — 
the  second  of  the  above  tamed  causes— against 
Bradley,  Shepherd,  the  Trust  Company,  the 
trustees  in  .Shepherd's  deed  of  November  15, 
1876,  William  Thompson,  the  trustee  in  the 
deed  of  March  10, 1878,  and  Nathaniel  Wilson. 
From  the  pleadings  and  evidence  in  that  suit  it 
appears  that  Thompson  holds  Shepherd's  two 
notes  of  $7,000  and  $8,000,  on  which,  at  the 
time  he  sued,  there  was  due  a  balance  of 
$11,677.28,  with  interest  at  the  rate  of  8  per 
cent  per  annum  on  $8,000  thereof  from  March 
10,  1875,  and  on  $3,677.28  from  June  22, 1875. 
These  notes  constituted  the  indebtedness  re- 
ferred to  in  the  deed  of  trust  to  William  Thomp- 
son, to  secure  the  payment  of  which,  Bradlev 
and  Shepherd,  witn  the  consent  of  the  latters 
trustees,  executed  the  writineof  June  21, 1877. 
Thompson's  suit  was  consolidated  with  the  one 
brought  by  Shepherd. 
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On  the  ISth  of  January,  1880,  the  restraining 
order  made  August  2, 1877,  in  Shepherd's  suit, 
was  set  aside;  and,  on  the  28th  of  February, 
1880,  the  property  having  in  the  mean  time  been 
sold  under  Braaley's  deed  and  purchased  by 
the  Commissioners  of  the  Trust  Company — 
leaving  due  on  Bradley's  notes  more  than 
$11,0(M)— the  receiver  was  directed  to  deliver 
possession  to  the  commissioners,  who  were  au- 
thorized to  apply  for,  eoUect,  and  receive  the 
rents,  issues  ana  profits  of  the  property  there- 
after falling  due. 

The  amount  of  rent  collected  by  the  receiver, 
less  his  commiABion,  was  $787.60.  The  amount 
in  the  hands  of  Wilson,  including  the  draft? lor 
$8^76,  was  i4,676. 

The  final  decree  was  of  the  character  indi- 
cated in  the  befi;innine  of  the  opinion.  In  re- 
spect to  the  draft  for  ^>476,  the  decree  required 
Bnuiley,  Shepherd,  Tavlor,  Bacon  and  Cross 
to  indorse  the  same,  ana  directed  its  collection 
by  Wilson,  and  the  payment  by  him  to  Thomp- 
son of  the  proceeds,  together  with  the  balance 
in  his  hanas  of  the  $1,800  draft.  It  was  fur- 
ther ordered  that  the  $787.60  in  the  hands  of 
the  receiver  be  paid  to  Uie  trustees  of  Shepherd. 

What  riffhts  did  the  Trust  Company  acquire, 
under  Braaley's  deed,  in  respect  to  the  income 
or  rents  of  the  mortgaged  property,  accruing 
after  the  execution  of  that  instrument?  Thfi 
is  the  i)rincipal  question  presented  for  our  con- 
sideration, and  will  be  first  examined. 

In  Oilman  v.  lUinais  dM.  Tel,  Co,  91  U.  8. 
608,  616  [28: 406,  410],  the  question  was  as  to 
the  disposition  of  certain  earnings  of  a  railroad, 
accruinc;  after  a  decree  of  foreclosure  and  sale, 
aod  before  the  purchaser  at  the  sale  was  let 
into  possession.  The  first,  in  point  of  time, 
of  the  mortgages  conveying  the  property  to 
secure  the  company's  bonds,  provided,  among 
other  things,  that  it  might  remain  in  pos- 
session and  operate  the  road,  enjoying  the 
revenues  thereof,  until  default  occurred  in 
paying  the  interest  or  the  principal  of  its 
bonds  at  maturity;  and  if  such  default  con- 
tinued six  montlis,  or  if  the  company  failed 
to  set  apart  deposit,  and  apply  certain  moneys 
as  acqmred  by  the  mortgage,  then  the  trustees 
might,  and  it  should  be  Uieir  duty  to  enter 
upon  and  take  possession  of  and,  by  agents, 
operate  the  mortgaged  property.  The  second 
mortgage  contained  substantially  the  same  pro- 
visions. After  the  decree  of  foreclosure  and 
sale  was  passed,  a  Judgment  creditor  of  the 
company,  proceeding  under  the  local  law,  gar- 
nished, in  the  hands  of  the  company's  agents 
at  its  various  stations,  moneys  received  by  them 
from  the  operation  of  the  road,  the  company 
having  been  permitted  to  remahi  in  possession 
up  to  the  time  of  the  sale  under  the  decree. 
The  trustees  in  the  mortgage  claimed  that  iheae 
moneys  should  be  applied  in  payment  of  tiie 
balance  remaining  unpaid  on  their  mortgage 
bonds.  This  claim  was  denied.  The  court — 
following  the  previous  case  of  Oalvetton,  H,  dk 
H.  R.  R  Co.  V.  Cowdrey,  78  D.  8. 11  WalL  469 
[20:199]— said:  "It  would  have  been  compe- 
tent for  the  court  in  limins,  upon  a  proper 
showing,  to  api>oint  a  receiver  and  clothe  him 
with  the  duty  of  taking  charj^  of  the  road  and 
receiving  its  earnings,  withm  such  limit  of 
time  as  it  might  see  fit  to  describe.  It  mi^ht 
have  done  the  same  thing  subsequently,  dunng 
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the  progress  of  the  suit  When  the  final  de> 
cree  was  made,  a  receiver  might  have  been  ap- 
pointed, and  rc^quired  to  receive  all  the  income 
and  earnings  until  the  sale  was  made  and  con- 
firmed, and  possession  delivered  over  to  the 
vendee.  Nothing  of  this  kind  was  done.  There 
was  simply  a  decree  of  sale.  The  decree 
was  wholly  silent  as  to  the  possession  and 
earnings  in  the  mean  time.  It  foUows  that 
neither,  during  that  period,  was  in  anywise  af- 
fected by  the  action  of  the  court"  Again:  "It 
is  clearly  implied  in  these  mortgages  that  the 
railroad  company  should  hold  pcisnsion  and  re- 
ceive the  earnings  until  the  mortgagees  i^ould 
take  possession,  or  the  proper  JndMal  auttioritr 
should  interpose.  Possession  draws  after  it 
the  right  to  receive  and  apply  the  income. 
Without  this  the  road  could  not  be  operated, 
and  no  profit  could  be  made.  *  *  *  If  •  the 
mortgagees  were  not  satisfied,  they  had  the 
remeay  in  their  own  hands,  and  could,  at  any 
moment,  invoke  the  aid  of  the  law,  or  inter- 
pose themselves  without  it  They  did  neither.'' 
In  American  Bridge  Co.  v.  Htsidelbaeh^  94  XJ. 
S.  798,  800  [24:1441  the  mortgage  included  the 
rents,   issues,  and  profits  of  the  mort^iged 

gropert^,  so  far  as  it  was  necessary  to  keep  it 
1  repair,  and  pledged  such  rents,  issues  and 
profits  to  the  payment  of  the  interest  on  the 
mortgage  bonds  as  it;  matured,  and  to  the  crea- 
tion Of  a  sinking  fund  for  the  redemption  and 
payment  of  the  principal  In  the  event  of  a 
continuous  default  for  six  months  in  meeting 
the  interest,  the  trustees,  upon  the  written  re- 
quest of  the  holders  of  one  half  of  the  out- 
standing bonds,  were  authorized  to  take  pos- 
session of  the  mortgaged  premises,  and  receive 
all  rents  and  claims  due  and  to  become  due  to 
the  company.  In  a  contest  between  the  trus- 
tees and  a  judgment  creditor,  as  to  which  was 
entitled  to  certain  moneys  in  the  hands  of  the 
mortgagor,  the  decision  was  in  favor  of  the 
creditor,  the  court  saying:  '*In  this  case,  upon 
the  default  which  occurred,  the  mortgagees 
had  the  option  to  take  personal  possession  of 
the  mortjpiged  premises,  or  to  file  a  bUl,  have 
a  receiver  appointed,  and  possession  delivered 
to  him.  In  either  case,  the  income  would 
thereafter  have  been  theirs.  Until  one  or  the 
other  was  donj^  the  mortgagor,  as  Lord  Mans- 
field said  in  (mnnery  v.  &ackman,  8  Doug. 
891, was  'owner  to  all  the  world,  and  entitlra 
to  dl  the  profit  made."* 

In  Kountu  v.  Omaha  Hotd  Co,  107  XT.  a  878, 
892  [27:609,  616],  it  was  held  that  a  bond  given 
on  appeal  with  supersedeas,  from  a  final  de- 
cree of  foreclosure  and  sale,  did  not  cover  rents 
and  profits,  or  the  use  and  detention  of  the 
prepay,  pending  the  appeal.  The  court  said 
that  '*  m  the  case  of  a  mortgage,  the  land  is  in 
the  nature  of  a  pledge;  and  it  is  only  the  land 
itself— the  specific  thing— which  is  pledged. 
The  rents  and  profits  are  not  pledged;  they  be- 
long to  the  tenant  in  possession,  whether  the 
mortgagor  or  a  third  person  claiming  under 
him.  *^  *  The  taking  of  the  rents  and  profits 
prior  to  the  sale  does  not  injure  the  morL;agee» 
for  the  simple  reason  that  they  do  not  belong 
to  him.  *  *  *  But  perception  of  rents  ana 
profits  is  the  mortgagor's  right  until  a  final  de- 
termination of  the  right  to  sell,  and  a  sale  made 
accordingly." 
It  is,  of  course,  competent  for  the  parties  to 
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provide  in  the  mortgage,  for  the  payment  of 
rents  and  profits  to  the  mortgagee,  even  while 
the  mort^gor  remains  in  possession.  But 
when  the  mortgage  contains  no  such  provision, 
and  even  where  the  income  is  expressly  pledged 
as  security  for  the  mortgage  debt,  with  the 
rk:ht  in  the  mortgagee  to  ta£e  possession  upon 
failure  of  the  mortgagor  to  perform  the  condi- 
tions of  the  mortgage,  the  general  rule  is  that 
the  mortgagee  is  not  entitled  to  the  rents  and 
profits  of  the  mor^ged  premises  until  he 
takes  actual  possession,  or  until  possession  is 


taken  in  his  behalf,  by  a    receiver;  Teal  v. 

"       ,  \m  [98:415]      " 
Phomdx  L.  In»,  Oo.  121  U.  8.  117  [80:9091;  or 


WdUcer   111  U.    8, 


[98:41ig;    Grant  v. 


[503]  unUL  in  proper  form,  he  demands  and  is  re- 
fused possesnon.  Dow  v.  MemphU  <6  L,  B,  R, 
Co.  124  U.  8.  652,  664  [81: 565,  566].  8ee  also 
Sage  v.  Memphis  &i  Little  Boek  B,  B.  Oo.  125 
U.S.  861  [31: 694]. 

The  pnnciples  announced  in  these  cases  are 
decisive  against  the  claim  of  the  Trust  Ck)m- 
pany  to  the  rents  of  the  property  represented 
by  the  two  drafts  delivered  by  the  United 
States  to  Wilson.  Bradley's  deed  pledged  the 
property,  not  the  rents  accruing  therefrom,  as 
security  for  the  payment  of  his  notes.  It  is 
true,  it  provides,  generally,  that  the  mortgagor 
may  remain  in  possession  and  receive  rents  and 
profits  until  there  is  default  upon  his  part.  But 
uie  only  effect  of  that  provision  was  to  open 
the  way  to  compel  him  to  submit  to  a  sale  and 
thereby  lose  possession.  The  deed  did  not  give 
the  mortgagee  or  the  trustees  the  right,  imme- 
diately upon  such  default,  to  take  possession 
and  appropriate  the  rents  of  the  property.  It 
onlWgave  the  trustees  authority,  when  such  de- 
fault occurred,  to  sell  upon  short  notice  and, 
in  that  way,  oust  the  mortgagor,  and  suspend 
his  right  to  further  appropriate  the  income  of 
the  property.  Even  if  the  deed  had  expressly 
pledged  the  income  as  security  for  the  debts 
named,  the  mortgagor,  accordmff  to  the  doc- 
trines of  the  cases  cited,  would  have  b€«n  en- 
titled to  the  income,  until,  at  least,  possession 
was  demanded  under  the  deed;  or  until  his 
possession  was  disturbed  by  a  sale  under  the 
•deed  of  trust  or,  in  advance  of  a  sale,  by  hav- 
ing a  receiver  appointed  for  the  benefit  of  the 
mortgagee.  As  was  said  in  Kountee  v.  Omaha 
ffouT  Oo.  107  U.  8.  895  [27:6161,  "  courts  of 
equity  always  have  the  power  where  the  debt- 
or is  insolvent,  and  the  mortgaged  property  is 
an  insufficient  security  for  the  debt,  and  there 
is  good  cause  to  believe  that  it  will  be  wasted 
4xr  deteriorated  in  the  hands  of  the  mortgagor,as 
by  cutting  of  timber,  suffering  dilapidation, 
«tc.,  to  taKe  charge  of  the  property,  by  means 
of  a  receiver,  and  preserve  not  onfy  the  corpus 
but  the  rents  and  profits,  for  the  satisfaction  of 
the  debt.  When  justice  requires  this  course  to 
be  pursued,  and  it  is  resorted  to  by  the  mort- 
.ga^,  it  will  give  him  ample  protection." 

In  the  present  case,  it  appears  that  prior  to 
the  time  fixed  for  the  sale  under  Bradley's  deed 
of  trust,  and  before  the  Trust  Company  filed 
Hm  cross  bill  asking,  among  other  things,  for  a 
1 504  ]  recdverof  the  rents  of  the  mortgaged  property, 
Bradley  and  Shepherd,  with  the  consent  of 
Shepherd's  trustees,  had  pledged  the  rents  of 
the  property  as  security  for  Thompson's  debts. 
Am  &Baley's  deed  of  trust  did  not  pledge  the 
rents  as  security  for  his  notes  to  the  Trust  Com- 
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§any,  the  pledge  of  such  rents  by  himself  and 
hepherd,iiis  assignee,  for  Thompson's  benefit, 
did  not  violate  any  right  secured  to  it;  for  as 
^e  have  shown,  until  a  sale  was  had,  pursuant 
to  the  deed  of  trust,  and  possession  taken  un- 
der such  sale,  it  had  no  right,  by  the  terms  of 
the  deed,  to  take  the  income  of  me  trust  prop- 
erty. So  that,  if  a  receiver  had  been  appoint- 
ed immediately  upon  the  filing,  October  25, 
1877,  of  the  cross  bill  of  the  Trust  Company, 
and  if  all  the  rents  represented  by  the  two 
drafts  of  $1,800  and  $8,475  had  been  collected 
by  the  receiver,  they  would  still,  in  virtue  of 
the  assignment  of  June  21, 1877,  by  Bradley 
and  Shepherd,  have  belongefj  to  Thompson,  a$ 
between  him  and  the  Trust  Company;  unless, 
as  contended,  the  transfer  by  Bradley  to  Shep- 
herd of  the  lease  to  the  United  States  and  their 
assignment  for  the  benefit  of  Thompson,  are 
absolutely  void,  for  every  purpose,  and  as  to 
everybody,  under  the  provisions  of  the  statutes 
relating  to  the  transfer  and  assignment  of  con- 
tracts with  or  claims  against  the  United  States. 
It  is  insisted  by  the  Trust  Company  that  the 
transfer  by  Bradley  to  Shepherd  of  the  lease  of 
June  6, 1878,  was  void  under  section  8787  of 
the  Revised  Statutes,  which  provides:  "No 
contract  or  order,  or  any  interest  therein,  shall 
be  transferred  by  the  party  to  whom  such  con- 
tract or  order  is  given  to  any  other  party,  and 
any  such  transfer  shall  cause  the  annulment 
of  the  contract  or  order  transferred  so  far  as  the 
United  States  are  concerned.  All  rights  of  ac- 
tion, however,  for  any  breach  of  such  contract 
hy  the  contracting  pf^es  are  reserved  to  the 
United  States." 

This  provision  was  brought  forward  from  an 
Act  of  Congress,  approved  July  17,  1862,  enti- 
tled "  An  Act  to  Define  the  Pay  and  Emolu- 
ments of  Certain  Officers  of  the  Army,  and  for 
Other  Purposes."  12  Stat  at  L.  596.  In  the 
original  Act  it  immediately  followed  a  section 
providing  **  that  all  contracts*made  for,  or  or- 
ders given  for  the  purchase  of  goods  or  supplies 
by  any  department  of  the  government,  shall  be     [505] 

Eromptly  reported  to  Congress  by  the  proper 
ead  of  such  department,  if  Congress  snail  at 
the  time  be  in  session,  and  if  not  in  session, 
said  reports  shall  be  made  at  the  commence- 
ment of  the  next  ensuing  session.''  We  are  of 
opinion  that,  whatever  may  be  the  scope  and 
effect  of  section  8787,  It  does  not  embrace  a 
lease  of  real  estate  to  be  used  for  public  pur- 
poses, under  which  the  lessor  is  not  required  to 
perform  any  service  for  the  government,  and 
has  nothing  to  do,  in  respect  to  the  lease,  ex- 
cept to  receive  from  time  to  time  the  rent 
agreedjto  be  paid.  The  assignment  of  such  a 
lease  is  not  within  the  mischief  which  Congress 
iotended  to  prevent.  Although  a  lease,  such  as 
Bradley  made,  is  a  "  contract,"  in  the  broadest 
sense  of  that  word,  we  are  not  prepared  to  hold 
that  it  is  of  the  class  of  contracts,  the  transfer 
of  which  or  of  any  interest  therein  is  prohibited 
by  section  8787. 

It  is  also  contended  that  the  assignment 
made  on  June  21, 1877,  by  Bradley  and  Shep- 
herd is  void  under  section  8477  of  the  Revised 
Statutes,  which  provides  that "  all  transfers 
and  assignments  made  of  any  claim  upon  the 
Onited  States,  or  of  any  part  of  it  or  share 
thereof,  or  interest  therein,  whether  absolute 
or  conditional,  and  whatever  may  be  the  con- 
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sideration  therefor,  and  all  powers  of  attorney, 
orders,  or  other  authorities  for  receiving  pay- 
ment of  any  such  claim  or  any  part  or  share 
thereof,  shall  be  absolutely  null  and  void,  un- 
less they  are  freely  made  and  executed  in  the 
presence  of  at  least  two  attesting  witnesses,  af- 
ter the  allowance  of  such  a  claim,  the  ascer- 
tainment of  the  amount  due  and  the  issuing  of 
a  warrant  for  the  payment  thereof." 

This  court  has  frequently  had  occasion  to 
construe  this  section.  17.  6,  v.  Oillis,  95  U.  8. 
407  [24: 503];  Ertoin  v.  U.  8,  97  U.  8.  892  [24: 
1065];  Spofford  v.  Etrk,  Id.  484  [24:1082]; 
Goodman  v.  Mblack,  102  U.  8.  556  [26:229]; 
Bailey  v.  U.  8.  109  U.  8.  482  [27: 9881;  -». 
Paul  A  D.  B.  R.  Co,  v.  U.  8. 112  U.  8.  788 
[28: 8611;  Eobbi  v.  McLean,  117  U.  8.  567  [29: 
940].  Undoubtedly,  the  lease  made  by  Brad- 
lev  to  the  United  States  created  in  his  favor 
what,  in  tsome  sense,  was  a  * 'claim  upon  the 
United  8tates"  for  each  year's  rent  as  it  fell 
[506]  due.  And,  if  the  statute  embraces  a  claim  of 
such  a  character,  there  could  not  have  been  any 
viilid  transfer  or  assignment  of  it  in  advance  of 
its  allowance,  which  could  have  been  made  the 
basis  of  a  suit  by  the  assignee  against  the 
United  States,  or  which  would  compel  the  fi^ov- 
emment  to  recognize  the  transfer  or  assign- 
ment It  is,  perhaps,  also  true  that,  under 
some  circumstances,  tiie  assignor,  before  the 
allowance  of  the  claim  and  the  issuing  of  the 
warrant,  may  disregard  such  an  assignment  al- 
together. 

jBut  when  the  government  ascertained  the 
amount  of  rent  due  under  Bradley's  lease,  and, 
with  his  consent,  allowed  the  same  to  him  for 
the  use  of  Shepherd,  for  the  use  of  Taylor,  Ba- 
con, and  Cross,  trustees,  we  perceive  noUiing 
in  the  words  or  the  policy  of  tbe  statute  pre- 
venting Thompson  from  asserting  his  rights 
either  against  the  parties  or  any  of  them, 
named  in  the  warrants  issued  by  the  govern- 
ment, or  againstlhe  Trust  Company,  the  mort- 
gagee of  the  premises.  The  obiect  of  the  stat- 
ute, as  was  said  in  Bailey  v.  U.  8.  109  U.  8. 
432  [27: 988],  was  to  protect  the  government 
and  not  the  claimant,  and  to  prevent  frauds 
upon  the  treasury;  and  that  "an  effectual 
means  to  that  end  was  to  au^orize  the  officers 
of  the  government  to  disregard  any  assignment 
or  transfer  of  the  claim,  or  any  i>ower  of  attor- 
ney to  collect  it,  unless  made  or  executed  after 
the  allowance  of  the  claim,  the  ascertainment 
of  the  amount  due  thereon,  and  the  issuing  of 
the  warrant  for  the  payment  thereof."  ^re, 
the  officers  of  the  government  chose  to  recog- 
nize the  assignment,  and  of  their  action  ndther 
Bradley  nor  Shepherd,  nor  Shepherd's  trustee 
can  rightfully  complain.  The  government  is 
acquitted  of  any  liability  in  respect  to  the 
claim  for  rent,  for  its  officers  have  acted  in  con- 
formity with  the  directions,  not  onlv  of  the 
ori^fu'claimant,  but  of  his  assignee.  Shepherd, 
and  of  Shepherd's  trustees.  The  simple  ques- 
tion is  whether  the  money  received  from  the 
government  shall  be  diverted  from  the  purpose 
to  which  Bradley,  Shepherd,  and  Shepherd's 
trustees  agreed  in  writing  that  it  should  be  de- 
voted, namelv,  to  the  payment  of  the  debts 
Thompson  holds  against  Shepherd.  This  ques- 
tion must  be  answered  in  the  negative;  and  in 
so  adjudging  we  do  not  contravene  the  letter  or 
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the  spirit  of  the  statute  relating  to  the  assign- 
ment of  claims  upon  the  Unitea  States. 

It  only  remains  to  say  a  word  in  reference  to  [5071 
that  part  of  the  decree  giving  to  Shepherd^s 
trustees  the  rent  which  Bradley,  as  receiver, 
collected.  We  have  already  shown  that  Brad- 
ley, not  having  pledged  the  income  of  the  prop- 
erty to  the  Tmst  Company,  could  pledge  it  as 
security  for  debts  held  against  him  bv  other 
creditors.  After  executing  the  deed  of  1878,  he 
conveyed  the  premises  to  Shepherd,  and  also 
assigned  to  him  the  benefit  of  the  lease  made  to 
the  ^vemment  Shepherd  included  the  prem- 
ises m  his  deed  to  Taylor  and  others  of  Novem- 
ber 15,  1876,  and  expressly  agreed  that  the 
rents,  issues,  and  profits  therefrom  should  be 
applied  in  payments  of  the  debts  made  in  that 
deed.  The  right  of  those  trustees  to  the  rents, 
issues,  and  profits  which  accrued  before  any 
sale  under  Bradley's  deed  to  the  Trust  Com 
pany,  and  prior  to  actual  possession  being 
taken  under  such  sale,  was,  consequently,  su-. 
perior  to  any  that  Company  had.  That  right 
could  not  be  defeated  by  anything  the  Company 
did,  whether  by  means  of  a  receiver  or  other- 
wise. Whether  the  money  in  the  hands  of  the 
receiver  belonged  to  Thompson  rather  than 
to  Shepherd's  trustees  is  a  question  not  before 
us,  since  Thompson  has  not  appealed  from  the 
decree. 

Upon  the  tohole  ease,  ijoe  areof  opinion  that 
there  is  no  error  in  the  decree  to  the  pr^udiee  of 
either  of  the  appellants,  amd  it  is,  in  all  respects,, 
affirmed, 

JOHN  NOTES,  Appt,  [348] 

v. 
LEE  MANTLE  bt  al. 

(Bee  8.  0.  Report»r*8  ed.  848-354.) 

Mining  claim — when  property  of  locator — when 

**  known  to  exist r 

1.  Section  2888,  Bevised  Statutes,  has  no  applica- 
tion to  lodes  or  veins  within  the  boundaries  of  a 
placer  daim  which  have  been  prevlouslsr  located 
under  the  laws  of  the  United  States,  and  are  in  pes- 
session  of  the  locators  or  their  assigns. 

2.  Such  locations,  when  perfected  under  the  law, 
are  the  property  of  the  locators  or  their  assigns, 
and  are  not  therefore  subject  to  the  disposal  of  the 
government. 

8.  Where  a  location  of  a  vein  or  lode  has  been  made 
under  the  law.  and  its  boundaries  have  been  speci- 
fically marked  on  the  surface,  so  as  to  be  readily 
traced,  and  notice  of  the  location  is  recorded  in  the 
usuaJ  books  of  record  within  the  district,  the  vein 
or  lode  is  ^^  known  to  exist,**  within  the  meaning  of 
the  statute,  although  personal  knowledge  of  the 
fact  may  not  be  possessed  by  the  applicant  for  a 
patent  of  a  placer  daim. 

[No.  242.] 
Argued  April  19, 1888,  Decided  April  SO,  1888. 

APPEAL  from  a  Judgment  of  the  Supreme 
Court  of  the  Territory  of  Montana,  afl9rm- 
ing  a  decree  of  the  District  Court  of  that  Ter- 
ritory in  favor  of  plaintiffs,  the  appellees,  in  a 
suit  m  e<)uity  to  determine  the  adverse  claims 
to  a  minmgdaim.    Affirmed, 

Reported  below  in  5  Montana,  274. 

The  facts  are  stated  in  the  opinion. 

Mr,  Thos,  L,  JSapton,  for  appellant: 

As  plaintlfts  did  not  file  an  adverse  claim  U> 
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the  i^aoer  applicaiioD  for  patent  they  loat  their 
mie. 

Eeydenfddi  v.  Daney  Odd  A  8.  Min,  Co, 
98  U.  8.  685  (28:995);  Moore  v.  Brnaw,  17  CaL 
800:  Ah  Tow  v.  Choate,  U  Oal.  562. 

The  words  "known  to  exist"  have  been  fre- 
quently interpreted  by  this  court  in  oUier  stat- 
utes. 

Morton  v,  Nebraska,  88  U.  8.  21  Wall  674 
(^:645);  Jkffdfoek  v.  ffcMke,M6V.  8.  892(29: 
428);  CMorado  Coal  db  Iron  Co.y.  U.  3. 123  U.  8. 
807(81:182.) 

Mr.  S.  S.  Burdett*  for  respondents: 

A  lode  daim  is  property  which  may  be  bought, 
s<^d,  and  conveyed,  and  will  pass  by  descent. 

Little  Pittsburgh  Con.  Min.  Co.  v.  Amie 
Min.  Co,  17  Fed.  Rep.  57;  Kinney  v.  Coneoti- 
dated  Va.  Min. Co.  4  Sawy.  882;  ForbeeY.Ora- 
OM,  94  U.  8.  762  (24:818);  Belk  y.  Meagher,  104 
U.  8.  279  (26:785). 

A  patent  which  purports  to  convey  lands 
preTiously  sold  or  reserved  is  so  far  void. 

BM  V.  Wendal,  18  U.  8.  9  (branch,  87  (8:665); 
Patterwn  v.  Winn,  24  U.  8.  11  Wheat  880 
(6:500);  Beiehert  v.  Fdpa,  78  U.  8.  6  Wall.  160 

88:849);  Begt  v.  Folk,  85  U.  8.  18  Wall.  112 
1 :805);  Morton  v.  Net/raeka,  88  U.  8.  21  Wall. 
660  (22:639):  Sted  v.  St.  Louie  BmeUing  db  Brf. 
Co.  106  U.  8.  452  (27:228). 

Want  of  power  to  issue  a  patent  may  be 
shown  in  a  court  of  law. 

Sherman  v.  Buick,  98  U.  8.  209-216  (28:849- 
851.) 

An  objection  not  taken  in  the  court  below 
cannot  tie  considered  here. 

WiUtm  V.  McNamee,  102  U.  8.  572  (26-.284); 
Edwarde  v.  EUiott,  88  U.  8.  21  Wall.  582  mi 
487);  Wood  v.  Weimar,  104  U.  8.  795  (26:781). 

ro^ai  •^''-  "^tMlicd  Field  delivered  the  opinion  of 
l»«J  the  court: 

This  is  a  suit  in  equity  to  determine  the  ad- 
verse claims  of  the  defendant  below,  appellant 
here,  to  a  certain  quartz  lode  mining  claim, 
known  as  th9  Pay  8treak  Lode  in  8ummit 
YaDe^ Mining  District,  in  the  Countyof  8ilver 
Bow,  in  the  Territorv  of  Montana.  The  plain- 
tiffs below  assert  title  to  the  claim  as  grantees 
of  Daniel  Zinn  and  John  0.  McEwan,  who 
discovered  and  located  it  on  the  28d  of  Apnl, 
1878,  under  the  provisions  of  the  Act  of  Con- 
gicss  of  May  10. 1872,  which  are  re-enacted  in 
the  Revised  Statutes,  title  82,  chapter  6. 

The  defendant  below  asserts  title  to  Uie  lode 
claim  under  a  patent  of  the  United  States  is- 
sued to  him  on  the  28d  of  April,  1880,  for  a 
placer  mining  claim,  which  includes  that  lode 
within  its  boundaries.  The  application  for  the 
patent  was  made  December  14,  1878. 

Several  interrogatories  touching  matters  in 
issue  were  submitted  to  a  jury  called  by  the 
court,  though  sitting  in  the  exercise  of  its 
equity  jnrisdiction.  Their  findings  in  answer 
to  the  intem^tories  were,  with  one  exception, 
adopted  by  me  court.  The  excepted  finding 
gave  an  erroneous  date  to  the  application  of 
the  defendant  for  the  patent,  and  was  therefore 
set  aside.  The  court  thereupon  found  the  fact 
as  to  the  date  as  it  appeared  from  the  evidence. 
Upon  the  facts  thus  established  the  court  ren- 
dered its  decree.  They,  were  substantially 
these:  That  on  and  prior  to  December  14, 
1878,  a  vein  or  lode  of  quartK-beanng  gold  and 
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silver  was  known  to  exist  in  the  ground  in  con- 
troversy; that  its  existence  could  have  been 
readily  ascertained  by  any  person  examining 
the  ground  with  an  honest  purpose  to  inform 
himself  of  the  fact;  that  in  the  month  of  April, 
1878,  Zinn  and  McEwan,  the  grantors  and  pred- 
ecessors in  interest  of  the  plaintiffs,  discovered 
in  the  ground  a  vein  or  lode  of  quartz-bearing 

SM  and  silver,  and  they  posted  a  notice  claim- 
g  the  ground,  and  the  vein  or  lode  which  it 
induded;  that  at  the  same  time  they  marked 
off  the  ground  by  stakes  so  that  its  boundaries 
could  be  readily  traced;  that  they  named  the 
claim  in  their  notice  of  location  as  the  Pay 
Streak  Lode,  and  within  twenty  days  after  ita 
discovery  filed  in  the  proper  office  of  the  county 
a  notice  of  their  claim,  and  of  its  location,  such 
as  was  usual  where  lode  claims  were  located 
in  that  mining  district:  that  in  July,  1881,  they 
conveyed  to  the  plaintiffs  all  their  interest  in 
the  claim;  that  in  August,  1881,  before  the 
commencement  of  this  suit,  the  plaintifEs  caused 
a  survey  of  the  claim  to  be  made,  and  its  bound- 
aries marked  so  as  to  be  readily  traced;  that 
they  then  relocated  the  claim,  of  which  notice 
witnin  twenty  days  thereafter  was  filed  in  the 
recorder's  office  of  the  county;  and  that  they 
were  in  its  possession  at  the  commencement  of 
this  suit. 

The  Jury  did  not  find  that  the  existence  of  a 
vein  or  lode  in  the  ground  in  controversy  waa 
known  to  the  defendant  at  the  time  of  his  ap- 
plication for  a  patent;  and  reported  that  they 
were  unable  to  agree  on  this  point  The  district 
court,  in  which  the  suit  was  brought,  did  not 
consider  that  this  want  of  a  finding  on  the  ques- 
tion of  knowledge  by  the  defendant  affected 
the  position  of  the  plaintiffs,  and  it  rendered  a 
decree  adjudging  that  the  right  of  possession 
to  the  lode  claim  was  in  them,  and  that  the  de- 
fendant had  no  title,  estate,  or  interest  therein, 
and  that  he  be  enjoined  from  asserting  or  claim- 
ing any  as  against  them.  The  Supreme  Court 
of  the  Territory  affirmed  the  decree,  holdinflp 
that  the  title  to  the  lode  mining  claim  had  passed 
to  the  grantors  of  the  plaintiffs  by  their  discov- 
ery and  location  under  the  statute,  and  that 
the  subsequent  patent  to  the  defendant  of  a 
placer  claim  did  not  affect  their  title  to  the  lode 
claim,  for  that  title  was  not  then  subject  to  the 
disposition  of  the  government  The  court  also 
held  that  the  lode  claim  was  known  to  exist 
within  the  meaning  of  the  statute  when  it  had 
been  located  pursuant  to  its  requirements, 
whether  knowledge  of  its  existence  was  pos- 
sessed or  not  by  the  defendant  at  the  time  he 
made  his  application  for  a  patent  These  rul- 
ings constitute  the  only  matters  meriting  con- 
siaeration  in  this  court 

Section  2822  of  the  Revised  Statutes,  re-en- 
acting provisions  of  the  Act  of  Congress  of  May 
10, 1872.  17  Stat  at  L.  91,  declares  that  the  lo- 
cators of  mining  locations  previously  made  or 
which  should  thereafter  be  made,  on  any  min- 
eral vein,  lode,  or  ledge  on  the  public  domain, 
their  heirs  and  assigns,  where  no  adverse  claim 
existed  on  the  10th  of  May,  1872,  shall  have 
the  exclusive  right  of  possession  and  enjoy- 
ment of  all  the  surface  included  within  the 
lines  of  their  locations,  so  long  as  they  comply 
with  the  laws  of  the  United  States,  and  with 
state,  territorial,  and  local  regulations,  not  in 
confiict  with  those  laws  governing  their  posses- 
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fiory  title.  There  is  do  pretense  in  this  case 
that  tl^e  ori^nal  locators  aid  not  comply  with 
■all  the  requirements  of  the  law  in  making  the 
location  of  the  Pay  Streak  Lode  mining  claim, 
or  that  the  claim  was  ever  abandoned  or  for- 
feited. They  were  the  discoverers  of  the  claim. 
They  markeil  its  boundaries  by  stakes,  so  that 
they  could  be  readily  traced.  They  posted 
the  required  notice,  which  was  duly  recorded 
in  compliance  with  the  regulations  of  the  dis- 
trict. They  had  thus  done  all  that  was  neces- 
sary under  the  law  for  the  acquisition  of  an  ex- 
<:lusiye  right  to  the  possession  and  enjoyment 
of  the  ground.  The  claim  was  thenceforth 
their  property.  They  needed  only  a  patent  of 
the  United  States  to  render  their  title  perfect, 
and  that  they  could  obtain  at  any  time  upon 
proof  of  what  they  had  done  in  locating  the 
claim,  and  of  subseouent  expenditures  to  a 
specined  amount  in  aeveloping  it.  Until  the 
patent  issued  the  gOTcmment  held  the  title  in 
trust  for  the  locators  or  their  vendees.  The 
ground  itself  was  not  afterwards  open  to  sale. 
The  location  having  become  completed  In 
April,  1878,  antedates  by  some  months  the  ap- 
plication of  the  defendant  for  a  patent  for  his 
placer  claim.  That  patent  was  subject  to  the 
conditions  of  section  2383  of  the  Revised  Stat- 
utes, which  is  as  follows: 
362]  ''Where  the  same  person,  association,  or  cor- 

poration is  in  possession  of  a  placer  claim,  and 
also  a  vein  or  lode  included  within  the  bound- 
aries thereof,  application  shall  be  made  for  a 
patent  for  the  placer  claim,  with  the  statement 
that  it  includes  such  vein  or  lode,  and  in  such 
case  a  patent  shall  issue  for  the  placer  claim, 
subiect  to  the  provisions  of  this  chapter,  in- 
cluding such  vein  or  lode,  upon  the  payment 
of  five  dollars  per  acre  for  such  vein  or  lode 
claim,  and  twenty-five  feet  of  surface  on  each 
side  thereof.  The  remainder  of  the  placer 
claim,  or  any  placer  claim  not  embracing  any 
vein  or  lode  claim,  shall  be  paid  for  at  the  rate 
of  two  dollars  and  fifty  cents  per  acre,  together 
with  all  costs  of  proceedings;  and  where  a  vein 
or  lode,  such  as  is  describe  in  section  twentj- 
three  hundred  and  twenty,  is  known  to  exist 
within  the  boundaries  of  a  placer  claim,  an  ap- 
plication for  a  patent  for  such  placer  claim 
which  does  not  include  an  application  for  the 
vein  or  lode  claim  shall  be  construed  as  a  con- 
clusive declaration  that  the  claimant  of  the 
placer  claim  has  no  right  of  possession  of  the 
vein  or  lode  claim;  but  where  the  existence  of 
a  vein  or  lode  in  a  placer  claim  is  not  known, 
a  patent  for  the  placer  claim  shall  convey  all 
valuable  mineral  and  other  deposits  within  tlie 
boundaries  thereof." 

This  section  was  before  us  for  consideration 
in  Reynoldn  v.  Iron  Silver  Mining  Company,  at 
October  Terra,1885, 116  U.  8.  687  [29:7741.  and 
also  at  the  present  term,  124  U.  8.  874  [31: 
4661.  As  stated  by  the  court  at  both  times,  it 
makesprovision  for  three  classes  of  cases: 

1.  When  one  applies  for  a  placer  patent,  who 
is  at  the  time  in  the  possession  of  a  vein  or  lode 
included  within  its  boundaries,  he  must  state 
the' fact,  and  then,  on  payment  of  the  sum  re- 
quired for  a  vein  claim  and  twenty-five  feet  on 
€ach  side  of  it  at  $5  an  acre,  and  $2.50  an  acre 
for  the  placer  claim,  a  patent  will  issue  to  him 
covering  both  claim  and  lode. 

2.  Where  a  vein  or  lode,  such  as  is  described 
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in  a  previous  section,  is  known  to  exist  at  the 
time  within  the  boundaries  of  the  placer  daun, 
the  application  for  a  patent  therefor,  which 
does  not  also  include  an  application  for  the 
vein  or  lode,  will  be  construed  as  a  condusiye 
declaration  that  the  claimant  of  the  placer 
claim  has  no  right  of  possession  to  the  vein  or 
lode. 

8.  Where  the  existence  of  a  vein  or  lode  in  a     [353] 
placer  claim  is  not  known  at  the  time  of  the 
application  for  a  patent,  that  instrument  will 
convey  all  valuable  mineral  and  other  deposits 
within  its  boundaries. 

The  section  can  have  no  application  to  lodes 
or  veins  within  the  boundaries  of  a  placer  claim 
which  have  been  previously  locatea  under  the 
laws  of  the  United  States,  and  are  in  possession 
of  the  locators  or  their  assigns;  for,  as  already 
said,  such  locations  when  perfected  under  the 
law  are  the  property  of  the  locators,  or  parties 
to  whom  the  locators  have  conveyed  their  in- 
terest. As  said  in  B^k  v.  Meagher,  104  U.  8. 
279,  283  [26:  786,  787]:  "A  mining  claim  per- 
fected  under  the  law  is  properUr  in  the  highest 
sense  of  that  term,  which  may  be  bought,  sold, 
and  convened,  and  will  pass  by  descent."  It  ia 
not,  therefore,  subject  to  the  disposal  of  the 
government.  The  section  can  apply  only  to 
todes  or  veins  not  taken  up  and  located  so  as 
to  become  the  property  of  others.  If  any  are 
not  thus  owned,  and  are  known  to  exist,  the 
applicant  for  the  patent  must  include  them  in 
his  application,  or  he  will  be  deemed  to  have 
declared  that  he  had  no  right  to  them.  SuUi- 
mn  V.  Iron  Silver  Min.  Co.  109  U.  8.  550,  554 
[27: 1028. 1080]. 

When  can  it  be  said  that  a  vein  or  lode  ia 
'^known  to  exist^  within  the  meaning  of  the 
section?  In  Reynolde  v.  Iron  Silver  Mining 
Company,  when  first  here,  the  court  said  that 
it  might  not  be  easy  to  define  the  words 
"known  to  exist;"  and  as  it  was  not  necessary  ^ 
to  determine  whether  the  knowledge  must  tie 
traced  to  the  applicant  for  the  patent,  or 
whether  it  was  sufficient  that  it  was  generally 
known,  and  what  kind  of  evidence  was  neces- 
sary to  prove  this  knowledge,  it  was  better 
that  the  Questions  shcnild  be  decided  as  they 
arise.  When  the  case  was  here  a  second  time 
the  court  said  that  the  lan^age  of  the  section 
appeared  to  be  sufficiently  intelligible  in  a  gen- 
eral sense,  and  yet  it  became  difficult  of  inter- 
pretation, when  applied  to  the  determination 
of  rights  asserted  to  such  vehas  or  lodes,  from 
the  possession  or  absence  of  knowledge  at  the 
time  application  is  made  for  a  patent;  and  that 
if  a  general  knowledge  of  their  existence  were 
held  sufficient,  the  inquiry  would  follow  as  to 
what  would  constitute  such  knowledge,  so  as  [3541  i 
to  create  an  exception  to  the  grant,  notwith-  ^    1 

standing  the  ignorance  of  the  patentee.  These 
suggestions  indicated  the  difficulties  of  some  of  1 

the  questions  which  might  arise  in  the  apf^ 
cation  of  the  statute;  but  in  the  present  case  , 

we  think  that  difficulty  does  not  exist.  Where  j 

a  location  of  a  vein  or  lode  has  been  made  un- 
der the  law.  and  its  boundaries  have  been  spe- 
cifically marked  on  the  surface,   so  as  to  be  ^ 
readily  traced,  and  notice  of  the  location  is  re-                 ^ 
cordea  in  the  usual  books  of  record  within  the                 ^ 
district,  we  think  it  may  safely  be  said  that  the  , 
vein  or  lode  is  known  to  exist,  although  per- 
sonal knowledge  of  the  fact  may  not  be  po»-                 . 
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Joyce  t.  Chuaicothk  Fouhsbt  un>  ItfACHnrx  Workb  Cu. 


MMd  hj  the  appUcfint  for  ft  mtent  of  a  pbeer 
cUiin.  Tbfl  toronniktiOD  nblch  tbe  law  re- 
onlnfl  tbe  locator  to  give  to  the  public  must  be 
oeemed  eufflcieiit  to  acquaint  the  applicant 
with  tbe  exiatence  of  the  vela  or  lode. 

A  copy  of  the  patent  la  not  in  tbe  record,  ao 
wo  cannot  speak  positively  as  to  I(b  contents; 
but  It  wU]  be  presumed  to  contain  reaervations 
of  all  veins  or  lodea  known  to  exist,  pnrenant 
to  the  statute.  A.t  an?  rate,  as  alreadv  stated, 
ft  could  not  convey  property  which  hoa  already 
passed  to  others.  A.  patent  of  the  government 
cannot,  any  more  than  a  deed  of  an  iudJrldDal, 
truufer  what  the  grantoi  doe*  not  pooaeM. 

Judgment  afirmtd. 


JACOB  0.  JOYCE,  Appt,, 


(See  e.  0.  SevoTter't  ad.  601-1162.) 
li^ringement  qf  letteri  patertt. 


lie  InfiliinaiBDt  of  letteia  patent 
Jtianted  to  Jwob  O.  Joroe  lor  ui  liDprovemeDt  In 
BfUn^ -Jaoka,— Hdd.  that  ibe  lint  olalm  ol  the  patent 


__uited  to  Jaoob  O.  Ji 
Oftlng-Jaolca,— Hdd.  "- 

li  Brnlted  to  a  pawl ,. -,  - -, 

cttned  ■lola.ffrbovea  or  ffuldesioimedin  the  frame; 
that  tbe  pawl  in  <leIeD&nt*8  Jaok  will  not  operate 
tyyimvl^  atone;  and  ttiattheretOM  there  has  been 
noQiDingcanmL 

rsa.  1«.] 

Are^udJom.K,li8a.     DtMtd  Xofl  It.  18SS. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  the  Southern  Dis- 
trict of  Ohio,  dismissing  a  suit  for  the  Infringe- 
tunt  of  letten  patent.    Affirmed. 
Bepoited  below  is  IS  Fed.  Rep.  360. 
The  facta  are  stated  by  (he  court, 
iters.  E.  E.  Waoa  and  Edwtrd  Boj/d,  for 
apMDant 
(No  oouosel  appeared  for  appelleea.) 


This  ia  a  suit  In  eqnl^,  brought  In  the  Cir- 
colt  Court  of  the  Unitaa  States  for  Ibe  South- 
ern Dialrictof  Ohio,  br  Jacob  0.  Joyce  againat 
the  ChiUlcothe  Foundry  and  Machine  Works 
Company  and  F.  H.  De  Weese,  to  recover  for 
tbe  infringement  of  letters  patent  of  the  United 
Stales,  No.  l&4,98e.  granted  to  Jacob  O.  Joyce. 
Sepiembei  IG,  1874,  for  an  improvement  in 
Hfting-jacka,  on  an  application  Sled  March  16, 
1874. 

The  apedflcatioD,  claims,  and  drawings  of 
tbe  patent  are  as  follows: 

"Be  it  known  thai  I,  Jacob  O.  Joyce,  of 
Carlisle  Station,  Warren  County,  Ohio,  have 
Invented  certain  improvements  in  lever-Jacks, 
of  which  the  following  Is  a  spedflcation : 

"Hy  invention  relates  to  the  pawl  of  such 
Jada;  and  its  objects  are,  flr^t  to  substitute  the 


snppoHrng  it  sU  OD  one  tooth,  as  is  common- 


"Figure  1  of  tbe  accompanying  drawinn 
is  a  vertical  section  of  so  much  of  a  Jack  as  li 
neceaaaty  to  show  my  improvements;  and  Fig. 
S  is  a  modification  of  the  same,  in  which  the 
pins  and  slots  of  V\f.  1  are  exchanged  for  the 
tongue  and  groove  m  Fig.  9. 

'"Referring  to  Fig.  1,  A  is  the  pawl,  having 
teeth  that  engage  with  tbe  teeth  of  the  ratchet 
bar  B.  D  D'^are  slots  in  the  frame  of  the  jack. 
inclined  to  tbe  axis  of  the  ratchet  bar  at  the 


"The  operation  Is  seen  at  a  glance.     When 
the  ratchet  bar  is  raised  its  teeth  crowd  or  slide 
the  pawl  up  tbe  Inclined  slots  out  of  the  way,     [C60] 
so  as  to  ailon  it  to  pass,  until  it  has  traveled 
the  length  of  a  tooth,  when  tbe  weight  of  the 

Bwl  causes  it  to  fall  back  Into  Ibc  next  tooth 
low,  ready  to  hold  tbe  ratchet  bar  at  the  point 
gained,  ready  for  another  lift,  and  bo  on. 

"  In  Fig.  2,  instead  of  slots  D  D',  there  ia  a 
tongue,  D,  on  each  side  of  the  pawl,  with  cor- 
responding grooves  in  the  frame  of  the  jack. 
In  which  the  said  tongues  move;  or  tbe  tongues 
may  be  on  the  frame,  with  the  grooves  In  the 
pawl;  the  tongues  and  groovea  performing  the 
same  office  that  the  plus  and  sloia  do  in  tha 
form  of  conalructjon  shown  in  Fig.  1. 

"  Other  modiSeations,  involving  tbe  same 
principle  of  opernlioo,  may  be  possible;  but  I 
prefer  the  construction  represented  in  Fig.  1,  at 
Ihe  same  time  not  limiting  myself  strictly  to 
that,  but  claimiog  any  equivalent  arrangement 
by  which  the  same  objects  are  accomplished  in 
substantially  the  same  manner, 

"Iciaim  as  my  invention: 

"  1.  A  pawl  for  lever  Jack  with  two  or 
more  teeth,  and  adapted  to  move  in  inclined 
slots,  grooves,  or  guides  formed  in  the  frame, 
substBDtiBlly  as  described. 

"  2.  The  combination  of  the  pawl  A  with 
its  pins  CC,  slots  D  D',  and  ratchet  bar  B, 
substantially  as  described." 

Each  defendant  put  in  a  separate  answer,  al- 
leging want  of  novelty,  and  setting  forth  sundry 
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prior  patents  in  which  -It  was  averred  the  in- 
yention  was  contained,  and  also  giving  the 
names  of  sundry  prior  inventors.  Each  answer 
denied  infringement.  The  answer  of  the  Com- 
panv  averrea  that  it  had  made  for  its  code- 
fendant  parts  of  lifting-jacks  in  accordance 
with  letters  patent  of  the  United  States  granted 
to  Samuel  Mosler,  No.  168,668,  dated  October 
11,  1876;  No.  172,471,  dated  January  18, 1876; 
and  No.  194,711.  dated  August  28,  1877.  Is- 
sue  was  Joined  and  proofs  were  taken  on  both 
sides,  and  the  circuit  court  dismissed  the  bill 
with  costs.  Its  decision  is  reported  In  16  Fed. 
Bep.  260. 

In  the  opinion  of  the  circuit  court  it  is  said: 
*'  The  spedflation  describes,  and  the  drawings 
show,  a  frame  with  parallel  sides,  between 
which  a jpawl  moves  m  parallel  slots  in  the 
frame,    forming  euidewavs  inclined  toward 

561]  the  verticaUy-movug  ratdhet  bar.  The  pawl 
is  provided  with  a  series  of  teeth  on  the  face 
adjacent  to  the  ratchet  bar,  and,  at  opposite 
aides,  with  projections  or  lugs  engagins^  in  the 
inclined  slots  of  the  frame.  The  guide  slots 
are  inclined  at  an  angle  of  46  degrees  or  there- 
abouts, and  the  pawl  is  actuated  solelv  1^ 
gravity  to  move  aown  the  inclines,  ana  en- 
gage Its  teeth  with  those  of  the  ratchet  bar; 
ana  the  patentee  states,  in  his  specification,  as 
one  of  the  objects  of  the  invention,  his  purpose 
to  utilize  the  gravity  of  the  pawl  itsdf ,  thus 
arranged  as  a  substitute  for  a  ^ring." 

The  clear  statement  of  the  specification  in 
this  respect  is  that  the  first  ooject  of  the  in- 
vention is  *to  substitute  the  weight  of  the 
pawl,  slidine  in  inclined  slots,  grooves,  or 
guides,  for  the  elastic  spring  usually  employed 
to  press  it  against  the  teeth  of  the  ratchet  bar." 
The  specification  also  says,  that,  **  when  the 
ratchet  bar  is  raised,  its  teeth  crowd  or  slide 
the  pawl  up  the  inclined  slots  out  of  the  way. 
so  as  to  allow  it  to  pass,  tmtil  it  has  traveled 
the  length  of  a  tooth,  when  the  weight  of  the 
pawl  causes  it  to  fall  back  into  the  next  tooth 
below,  ready  to  hold  the  ratchet  bar  at  the  point 
gained,  ready  for  another  lift,  and  so  on. "  These 
are  plain  statements,  that  the  weight  of  the  pawl, 
muuded  by  any  spring,  is  to  be  used  to  cause 
the  pawl  to  fall  back  into  the  next  tooth  below, 
after  the  ratchet  bar  has  traveled  the  length  of 
a  tooth,  such  weight  of  the  pawl  being  employed 
to  press  it  against  the  teeth  of  the  ratchet  bar, 
in  place  of  uie  use  of  an  elastic  spring  for  that 
purpose.  The  inclined  slots,  erooves,  or  guides 
formed  in  the  frame,  in  whidn  the  pawl  moves 
are  the  slots  D  D^  made  in  the  frame  of  the 
lack,  and  "  inclined  to  the  axis  of  the  ratchet 
bar  at  the  angle  of  about  forty-five  degrees," 
in  which  slots  the  pins  0  CK  of  the  pawl  move. 
The  specification  states  that)  instead  of  such 
slots  in  the  frame  of  the  jack,  there  mav  be 
grooves  in  such  frame,  one  on  each  side  oi  the 
pawl,  in  which  a  tongue  on  each  side  of  the  pawl 
moves;  or  there  may  be  tongues  on  the  frame 
and  grooves  in  the  pawl;  the  tongues  and 
grooves  performing  the  same  office  that  the 
pins  and  slots  do  in  the  first  form  of  construc- 
tion. 
In  the  opinion  of  the  circuit  court  the  foUow- 

S62 1  ^^  statement  is  made  as  to  the  defendants'  lack, 
which  we  deem  to  be  correct:  "  The  defend- 
ants manufacture  a  ladk  having  a  many-toothed 
pawl  restiwf  «t  its  bottom  upon  a  aeat  slightly 
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inclined  toward  the  rack  bar,  and  actoated  by  a 
spring  placed  behind  it  within  the  frame.  Tlie 
inclination  of  the  seat  is  not  sufficient  to  actu- 
ate the  pawl  by  gravity,  nor  are  there  any  slots 
or  other  means  of  guiding  the  pawl  in  the 
sides  of  the  frame;  the  function  of  the  inclined 
seat  being  rather  to  assist  the  q)ring  in  prevrat- 
Ing  a  ba&ward  slip  of  the  pawl  when  under 
pressure,  than  to  facilitate  the  forward  move- 
ment of  the  pawl,  although  to  the  latter  result 
it  may  contribute  in  a  slight  dome." 

The  plaintiff  claims  that  the  defendants  use 
their  spring  to  start  the  movement  of  the  pawl 
upon  an  Incline  having  a  less  angle  than  that 
mentioned  in  the  specification  of  the  patent,  and 
employ  an  inclined  seat  for  the  pawl  to  cKffect 
the  holding  of  the  load;  and  that  they  thus  in- 
fringe the  first  claim  of  the  patent  But  we  are 
of  opinion,  upon  the  whole  evidence,  that  in  the 
defendants'  jack  the  spring  is  used  to  press 
the  pawl  against  the  teeth  of  the  ratchet  bar, 
within  the  meaning  of  the  specification  of  the 
patent;  that  the  jack  made  by  the  defendants 
would  not  be  and  is  not,  as  constructed  by 
them,  and  put  upon  the  market,  a  practically 
operative  instrument  without  the  use  of  the 
spring;  that  the  pawl  in  it  will  not  operate  by 
gravity  alone  so  as  to  make  it  an  efficient  or 
safe  machine;  and  that  there  are  no  slots,  grooves 
or  guides  formed  in  the  frame,  to  guide  the 
pawl,  in  the  sense  of  the  first  claim  of  the 
plaintiff's  patent 

We  concur  with  the  court  below  In  holding 
that  the  first  claim  q|  the  patent  must  be  limited 
to  a  pawl  moving  by  gravity  alone  in  inclined 
slots,  grooves,  or  guides  formed  in  the  frame, 
and  that,  thei«fore,  there  has  been  no  infringe- 
ment of  the  first  claim. 

It  is  not  alleged  that  the  second  claim  has 
been  infringed. 

T?ie  decree  €f  ihe  Cireuit  Court  U  affirmed. 


GLACIER  MOUNTAIN  SILVER   MJN- 
INQ  COMPANY,  Plff,  in  Brr.. 

V, 

J.  FRANK  WILLIS  bt  au 

(Bee  8.  a  Beporter^s  ed.  431-48S.) 

Pleading  in  ^eetment—-descriptum  qf  propers- 
demurrer— eufflcieney  of  complaint — detent  qf 
tunnd-^minerai  loeatione. 


1.  The  strict  rule  of  pleadlnsr  which  formerly  .^ 
quired  exact  accuracy  in  the  description  of  inem- 
Ises  sought  to  be  reooyeied  has,  in  modem  vrao- 
tloe,  been  relaxed,  and  a  general  descrlptton  d  the 
property  Is  ffood. 

2.  It  is  not  neceesary  that  tbcproperty  sought  to 
be  recovered  should  be  described  by  Its  metes  and 
bounds:  a  deecriptiOD  by  name,  where  the  property 
is  well  known,  is  often  sufficient. 

8.  Ic  ao  aodon  for  the  recovery  of  a  tunnel  and 
tunnel  site  in  a  mining  dlstrlot,  tt  Is  not  good 
ground  of  demurrer  to  toe  oomplaint  that  the  lodea 
alleged  to  be  embraced  within  the  tunnel  site  loca- 
tfon,  are  not  each  separately  described;  a  statement 
in  the  oomplaint  that  aU  the  lodes  in  the  tunnel 
claim  have  been  worked  and  mined  by  the  plain- 
tiff, and  its  grantors,  comprehends  every  part  of  the 
proper^  for  the  recovery  of  which  the  action  Is 

4A8  the  oomidaint  alleges  that  a  valid  and  legal 
location  of  the  tunnel  was  made  by  persons  under 
whom  the  plaintiff  claims,  and  that  the  plaintiff 
held  possesnon  of  the  same  for  more  than  flyeoon- 
seouflve  yean  prior  to  tiie  ouster  bj  def eodanta, 
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and  paid  all  the  taxes  dnrhiflr  that  period  upon  the 
propeitj,  it  sets  up  a  right  m  the  plaintiff,  to  the 
premlMa  in  dispute,  superior  to  any  other  olaim« 
except  that  of  the  government. 

6.  where  the  complaint  alleges  a  claim  to  a  tunnel 
S,000  feet  In  length,  It  is  not  good  ground  of  de- 
mnirer  ther^jto  that  the  statute  recognises  a  right 
of  only  8,000  feet  from  the  mouth  of  the  txinneL 
8uch  allegation  does  not  render  the  whole  daim 
▼oid;  the  location  would  he  good  to  the  extent  of 
9.000  feet  at  least. 

6.  All  mineral  locations  are  to  be  governed  hv  the 
local  rules  and  customs  in  force  at  the  time  or  the 
location,  when  such  location  was  made  prior  to  the 
passage  of  any  mineral  law  by  Congress. 
^^  [No.  166.] 

Argued  Feb.  6,  1888.  Dismissed  for  toant  of 
jiirisdietion,  same  day.  Motion  to  vacate 
judgment  of  dismissal  submitted  Feb,  7, 1888, 
Leave  granted  Feb.  IS.  1888,  to  file  affidavits 
as  to  value  of  matter  tn  controversy  on  or  be- 
fore March  $.  Affidavits  submitted  March  SO. 
Motion  to  vacate  judgment  granted  April  £, 
1888.  Case  submitted  April  9^  1888.  De- 
cided May  U,  1888. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado,  to  review 
a  Judgment  of  that  court  sustaining  a  demurrer 
to  the  complaint  in  an  action  to  recover  pes- 
searion  of  a  mining  claim.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Waiter  K  Smith  and  BUery  0.  Ford, 
for  plaintiff  in  error: 

If  the  tunnel  claim  of  the  plaintiff  were  ex- 
cessive, it  was  not  void. 

JUehmand  Min.  Go.  v.  Bose,  114  U.  B.  576 
(29:278). 

Locations  are  to  be  governed  by  the  local 
rules  and  customs  in  force  at  the  ume  of  the 
location. 

Jackson  ▼.  Boby,  109  U.  S.  441  (27:990); 
Chambers  v.  Harrington,  lllU,  8.  862(28:458). 

(No  counsel  appeared  for  defendants  in  er- 
nir  and  no  brief  was  filed.) 


r^«yoi      ^^'  <^^'^^  Tiamar  delivered  the  opinion  of 

l*7*J  the  court: 

This  is  a  writ  of  error  to  the  (circuit  CJourt  of 
the  United  States  for  the  District  of  (Colorado 
to  review  a  judgment  of  that  court  sustaining 
a  demurrer  to  the  "second  amended   com- 

Slaint "  filed  by  the  Glacier  Mountain  Silver 
[ioing  Company,  plaintiff  in  error,  i^nst  J. 
Frank  Willis,  (/harles  Buckland,  and  Donald 
M.  Frothingham,  defendants  in  error,  which 
complaint  is  in  the  words  and  figures  follow- 
ing, to  wit: 

"  For  second  amended  complaint  the  plain- 
tiff complains  and  alleges  that  it  is  a  corpora- 
tion organized  and  existing  under  the  laws  of 
the  State  of  Ohio  and  is  a  citizen  of  the  State 
of  Ohio;  that  the  defendants  are  and  each  of 
them  is  a  citizen  of  the  State  of  Colorado,  and 
that  the  nropcrty  in  controversy  exceeds  the 
▼mlue  of  $500. 

*'  Plaintiff  further  alleges  that  on  the  2l8t 
day  of  June,  1865,  one  Joseph^  Ck)ley  and  one 
George  C.  Reeves,  each  being  a  citizen  of  the 
Unitra  States,  went  upon  the  public  domain 
of  the  United  States,  theretofore  wholly  unoc- 
cupied and  unclaimed,  and  located  on  said  day 
a  tunnel  and  tunnel  site  at  the  iNise  of  Glacier 
Mountain,  in  Snake  River  mining  district. 
County  of  Summit,  State  of  Colorado. 

"  That  afterwards  and  on  tiie  same  day  they 
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marked  the  boundaries  of  their  said  location 
and  commenced  to  run  a  tunnel  into  said  Gla- 
cier Mountain,  and,  after  fully  complying  with 
the  laws  of  the  United  States,  the  laws  of  the 
State  of  Colorado,  and  the  local  rules  and  rej^u- 
lationsof  the  said  Snake  River  mining  distnct, 
they  caused  to  be  made  out  and  recorded  in  the 
recorder's  office  of  the  0)unty  of  Summit  afore- 
said a  location  certificate  of  said  tunnel  claim,  [478] 
whidb  said  certificate  described  the  location 
and  boxmdaries  of  said  tunnel  claim. 

"  That  from  the  day  of  said  location  until 
the  ouster  hereinafter  set  forth,  the  said  locators 
of  said  tunnel  claim  and  their  grantees  re- 
mained continuously  in  possession  of  said  tun- 
nel daim,  working  and  mining  thereon,  and 
have  expended  thereon  more  than  the  sum  of 
$5,000. 

"  That  the  plaintiff  is  the  owner  of  the  said 
tunnel  claim  above  described  by  location  and 
purchase,  and  is  now  entitled  to  the  quiet  and 
peaceable  and  exclusive  possession  thereof  by 
virtue  of  a  full  compliance  on  its  part  and  on 
the  pEurt  of  its  grantors  with  the  laws,  rules, 
and  customs  above  set  forth;  that  the  plaintiff 
and  its  grantors  have  been  in  the  peaceable  and 
undisputed  possession  of  said  tunnel  claim,  by 
virtue  of  sudi  location,  occupation,  pre-emp- 
tion, and  record,  for  more  than  fiveyears  prior 
to  the  ouster  hereinafter  complained  of. 

"That  plaintiff  and  its  grantors,  for  more 
than  five  consecutive  years  prior  to  the  acts  of 
the  defendants  hereinafter  mentioned,  paid  all 
taxes  legally  or  otherwise  assessed  upon  said 
tunnel  claim,  and  have  worked  and  mined  the 
same  from  said  2l8t  day  of  June,  1865,  up  to 
the  time  of  the  acts  of  the  defendants  herein* 
after  set  forth. 

"  That  the  said  tunnel  claim  so  located  em- 
braces many  valuable  lodes  or  veins  which 
have  been  discovered,  worked  and  mined  by 
the  ^aintiff  and  its  grantors. 

"That  the  said  tunnel  daim  was  by  its  loca- 
tors named  the  Silver  Gate  tunnel  claim,  and  is 
described  more  fully  as  foUows:  Commencing 
at  the  base  of  said  Glader  Mountain  east  of 
Bear  Creek,  and  running  southeast  and  paralld 
with*Coley  tunnd  through  said  mountain  five 
thousand  feet  from  the  mouth  or  starting  point 
of  said  tunnd  at  a  stake  marked  and  in  or  at 
the  mouth  of  said  Silver  Gate  tunnel,  and  two 
hundred  and  fifty  feet  northeast  and  two  hun- 
dred and  fiftv  feet  southwest  from  said  stake 
or  tunnel  to  its  termination. 

"Said  tunnel  site  is  situate  on  Glacier  Moun- 
tain, in  Snake  River  mining  district.  County 
of  Summit  and  State  of  Colorado,  and  is  five 
thousand  feet  in  length  by  five  hundred  feet  in 
width. 

"Plaintiff  further  alleges  that  while  it  was  [474] 
in  the  quiet  and  peaceful  possession  of  said 
tunnel  claim  and  every  part  thereof  the  de- 
fendants, wrongfully  ana  without  right  and 
without  consent  of  the  plaintiff,  to  wit,  on  or 
about  the  2d  day  of  July,  1888,  entered  upon 
the  premises  and  into  ^d  tunnd  so  run  by 
plaintiff  and  its  grantors  on  said  daim,  and 
wrongfully  and  unlawfully  ousted  the  plaintiff 
therefrom,  claiming  the  said  tunnd  as  the  War 
Efl^le. 

"That  on  or  about  said  last  mentioned  date 
the  defendants,  without  right,  made  a  pretend- 
ed location  of  a  lode  daim  across  mIg  tunnd 
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and  witbin  said  tuimel  claimj  and  therein 
wron^ully  ousted  the  plaintiff  therefrom, 
daiminff  that  tliey  had  discovered  a  lode  which 
they  called  the  Tempest  lode. 

"That  the  defendants  have  ever  since  hith- 
erto unlawfully  and  wrongfully  withheld  the 
possession  of  the  stud  premises  and  tunnel  claim 
from  the  plaintiff,  to  its  damage  in  the  sum  of 
$1,000. 

"Wherefore  plaintiff  demands  judgment 
against  the  defendants: 

"1.  For  the  recovery  of  the  possession  of 
said  Silver  Qate  tunnel,  tunnel  site  and  claim. 

"2.  For  the  sum  of  $1,000  damages  for  the 
wrongf id  withholding  thereof. 

"3.  For  costs  of  suit." 

The  demurrer  of  the  defendants  rested  upon 
four  pounds: 

"First.  That  the  property  sought  to  he  re- 
covered in  this  action  is  not  described  by  its  le- 
gal subdivisions  nor  by  its  metes  and  bounds. 

"Second.  That  the  lodes  alle^d  to  be  em- 
braced within  the  said  tunnel  site  location,  and 
for  which  a  recovery  is  asked  by  the  said  plain- 
tiff, are  not  mentioned  nor  described,  nor  any 
location  of  them  or  any  of  them  alleged. 

'  'Third.  That  said  complainant  does  not  show 
any  valid  and  legal  subsisting  pre-emption  or 
location  of  said  Silver  Gate  tunnel  site. 

"Fourth.  That  the  claim  of  the  said  plaintiff 
to  a  strip  of  ground  5,000  feet  in  length  by  600 
feet  in  width  as  a  tunnel  site  is  unwarranted 
175]  and  unprecedented  and  was  not  at  the  date  of 
said  pretended  location  nor  at  any  time  subse- 
quent thereto  authorized  by  any  local,  state,  or 
concessional  law." 

The  opinion  of  the  court  below  is  not  found 
in  the  record,  and  we  are  not  advised  bv  brief 
180]  or  otherwise  as  to  the  grounds  upon  which  the 
court  sustained  the  demurrer.  We  must,  there- 
fore, determine  the  issues  presented  in  the  case 
by  reference  to  the  bill  of  complaint,  and  to 
the  causes  assigned  for  demurrer. 

First,  That  the  property  sought  to  be  recov- 
ered in  this  action  is  not  described  by  its  le^l 
subdivisions  nor  by  its  metes  and  bounds.  We 
do  not  think  this  ground  is  tenable.  The  com- 
plaint, after  setting  forth  the  location  by 'plain- 
tiff's grantors  of  the  tunnel  and  tunnel  site  in 
Snake  River  mining  district.  Summit  County, 
Colorado,  at  the  base  of  the  Glacier  lilountain, 
states  that  they  (said  grantors)  caused  to  be  made 
out  and  recorded  in  the  recorder's  office  of  the 
county  aforesaid  a  location  certificate  of  said 
tunnel  claim,  which  said  certificate  described 
the  location  and  boundaries  of  said  tunnel  claim ; 
thatthesaid  tunnel  claim  was  by  its  locators 
named  the  Silver  Gate  timnel  claim,  and  is  de- 
scribed more  fully  as  follows:  "Commencing 
at  the  base  of  said  Glacier  Mountain  east  of 
Bear  Creek,  and  running  southeast  and  parallel 
with  Coley  tunnel  through  said  mountain  five 
thousand  feet  from  the  mouth  or  starting  point 
of  said  tunnel  at  a  stake  marked  and  in  or  at  the 
mouth  of  said  Silver  Gate  tunnel,  and  two  hun- 
dred and  fif^  feet  northeast  and  two  hundred 
and  fif  ^  feet  southwest  from  said  stake  or  tun- 
nel to  its  termination." 

We  think  this  description  is  sufficiently  plain 
and  distinct  to  enable  the  sheriff  in  case  of  a 
recovery  to  execute  a  writ  of  possession,  or  to 
enable  a  surveyor  to  ascertain  the  exact  limits 
of  the  location.    The  strict  rule  of  pleading 
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which  formerly  required  exact  accuracy  in  the 
description  of  premises  sought  to  be  recovered 
has,  in  modern  practice,  b^n  relaxed,  and  a 
general  description  of  the  property  held  to  be 

good.  The  provisions  of  state  statutes  as  to 
le  description  of  the  premises  oy  metes  and 
bounds  have  been  hela  to  be  only  directory, 
and  a  description  by  name  where  the  property 
is  well  known  is  often  sufficient. 

Ab  to  the  2d  cause  of  demurrer,  we  think 
that,  though  the  lodes  alleged  to  be  embraced 
within  the  said  tunnel  site  location  are  not  each 
separately  described,  the  statement  in  the  com- 
plaint that  all  the  lodes  in  the  tunnel  claim  have 
been  worked  and  mined  by  the  plaintiff  and  its  [481] 
grantors  comprehends  every  part  of  the  prop- 
erty for  the  recovery  of  which  the  action  Is 
brought. 

With  reference  to  the  8d  ground  of  the  de- 
murrer, it  is  only  necessary  to  say  that  the 
complaint  alleges  that  a  valid  and  legal  loca- 
tion of  said  tunnel  was  made  by  persons  under 
whom  the  plaintiff  claims,  and  that  the  plain- 
tiff held  i)06se8sion  of  the  same  for  more  than 
five  consecutive  years  prior  to  the  ouster  by  the 
defendants,  and  paid  all  the  taxes  during  that 
period  legally  or  otherwise  assessed  upon  said 
property.  This,  under  the  laws  of  Colorado, 
would  give  the  plaintiff  a  right  to  the  premises 
in  dispute  superior  to  any  other  claim,  except 
that  of  the  government. 

The  4th  ground  of  demurrer  is:  "That  the 
claim  of  the  said  plaintiff  to  a  strip  of  ground 
6,000  feet  in  length  by  500  feet  in  width  as  a 
tunnel  site  is  unwarranted  and  unprecedented, 
and  was  not  at  the  date  of  said  pretended  loca- 
tion nor  at  any  time  subsequent  thereto  author- 
ized by  any  local,  state  or  congressional  law.** 
Under  §  2828  U.  S.  Bev.  Stat.,  the  right  is 
given  to  locate  a  tunnel  8,000  feet  from  the 
face  of  said  tunnel,  and  the  right  is  also  given 
to  the  lodes  discovered  in  said  tunnel  "  to  the 
same  extent  as  if  discovered  from  the  surface," 
which  is  800  feet  on  each  side  of  the  tunnel 
Under  the  local  laws  of  Colorado  the  right  is 
given  to  "250  feet  each  way  from  said  tunnel 
on  each  lode  so  discovered.  1801,  §  5,  Qen, 
Laws  Col.  627.  The  objection  presented  by 
the  demurrer  is  that  the  tunnel  Is  5,000  feet  m 
length,  whereas  the  statute  only  recognizes  a 
right  of  8,000  feet  from  the  mouth  thereof, 
and  that  this  renders  the  whole  claim  void. 

We  do  not  assent  to  this  proposition.  The 
location  would  be  good  to  tne  extent  of  8,000 
feet  at  least  Richmond  Min.  Co.  v.  Boh.  114 
U.  S.  576.  580  [29:278,274].  This  would  be 
true  had  the  location  been  made  under  the  min- 
ing laws  now  in  force.  It  will  be  observed, 
however,  that  this  location  was  made  prior  to 
the  passage  of  any  general  mineral  law.  It  was 
maoe  in  1865,  and  the  first  general  statute 
passed  by  Congress  on  the  subject  is  that  of 
July  26, 1866.  It  is  alleged  by  the  plaintiff  in 
error  that  this  location  was  made  in  accordance 
with  the  local  rules  and  customs  of  miners  in  [^82] 
force  at  the  time  of  the  location,  and  that, 
therefore,  such  location  was  recognized  and 
protected  by  the  general  mineral  laws  of  July 
26, 1866, 14  Stat.  aS  L.  251,  and  that  of  May  10» 
1872, 17  Stat,  at  L.  91.  This  allegation,  however, 
is  denied  by  the  defendants;  but  as  Uiese  local 
rules  and  customs  differ  in  the  several  mining 
districts  as  to  the  extent  and  character  of  the 
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mine,  the  qnefltion  cannot  properlf  be  deter- 
mined on  demuner. 

The  Land  Department  of  the  Ooveniment, 
and  this  court  auo,  bsTe  alwaTB  acted  upon  tbe 
Idle  that  all  mineral  locatlonfl  were  to  be  gov- 
emed  by  the  local  rules  and  customa  in  force  at 
the  time  of  the  location,  when  tach  location  was 
made  prl<»'  to  the  passage  of  ^y  mineral  law 
br  Congiesft.  Jennitm  v.  Etrb.  96  U.  B. 
4SS,  497725: MO, 34S1;  Broder  y.SatomaWater 
(tJfi'n.  Co.  101  n.  e.  874,  276  [S0:7M,  791]; 
Jaekim  T.  Boby,  108  0.  8.  440,  441  re7:990l; 
Ckamben  v.  UarringUm.  Ill  U.  S.  B50.  863 
[W:  462.  4881. 

We  are,  therefore,  of  the  opinioD  that  the 
cauae  of  action  is  plainly  sad  fully  set  fortli  In 
die  complaint,  and  that  the  ^dgment  of  (he 
couit  below  cannot  be  sustatned  on  any  ground 
presented  by  the  record, 

Hu  jvdgment  of  Oi«  Oireuit  Court  U  Oiere- 
fort  reteried,  and  the  eaute  rtmanded  to  that 
wart  for  tarn  ^rtiwrproeetdingtaa  art  eontit- 
(«U  with  (Am  optTiion.    &  ordered. 


[563]  GEORGE  FLOWER  AMD  TH0MA8  FLOW- 
ER, Exra.  of  Jaheb  FijOwxb,  Dec«aaed, 
VI  aIm,  Appt*., 

e. 

CITY  OP  DETROIT  ar  au 

(Bee  S.  a  Beporter'B  ed.  ns-nt) 

Beimudpatmtfor  improted  hj/dranl* — eittarffed 

'"'".aimiaiid — original  ^pee^fietUion 

(f  rtimi»--lachtt—tiaim  antic- 


'-firtt  claim  (f  n 


APPEAL  from  a  decree  of  the  Cinmlt  Cout- 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Uicbigan,  dismissing  a  suit  for  Uie  In- 
fringement ofreisaued  lettera  patent  No.  SMO 
granted  March  14, 1870,  to  Thomas  R.  Bailey,. 
Jr.,  for  an  improvement  In  hydrants. 

Afflrmed. 

Reported  below  to  SS  Fed.  Rep.  292. 

Tbe  facts  are  fully  stated  In  the  opinion. 

Mr.  Edward  J.  Hill,  for  appellanta: 

It  is  the  apecificatioQ  whlchgOTenu  and  thtt- 
drsnlnge  merely  Illustrate. 

Eogg  V.  Bmtrtan,  62  U.  B.  11  How,  C87,  808 
(18:834,883))  8.  0.  47  U.  S,  6  How.  460  (13:. 
625). 

This  is  a  claim  for  a  result  or  effect. 

CoMY.  Brown,69V.  8.  2  Wall, 830 {17:817). 

The  first  claimof  the  reissue  is  identical  wltlk 
the  second  claim  of  the  original 

WinaTH  v,  2fev>  York  dt  E.  R.  B.  Oo.  62  U. 
B.21  How.  88  06:68);  Furhukf.  C390*,3Fiah. 
Pat  Cbs,  668. 

The  claim  Is  for  the  hydrant  itself  ooostructed 
and  arranged  as  described. 

Winaju  v.  Beheneefadv  &  T.  R.  B.  Oo.  Z 
Blatchf.  379. 

The  new  parts  are  as  distinctly  pointed  out 
by  Dieaas  of  the  words  "with,"  ''and  with,"a» 
if  separately  numbered. 

T^idt  V.  BramMa,  6  Blalcbf.  SS;  Taylor  v. 
Areher,  S  Blatchf.   818;  Silii^  v.  foote,  56  IT. 


1  Qreenl.  Ev.  8  496;  . 
U.  8.  660  (26:806). 

The  records  are  receiTed  in  courts  of  Justico 
as  evidence  of  the  facts  staled. 

Oatt  v.  OaOoaay.  29  U.  8, 4  Pet  848  (7:B80X 

The  original  spedfication  was  clear  enough  to 


63m. 

The  sole  question  InvnWed,  one  of  fact,  waa 
forever  settled  by  the  commisaioner  when  he 
granted  the  reissue.  Did  he  act  erroceouslyF 
Then  the  only  remedy  was  by  Interfereoce  and 
suit  under  seclion  4916.  Did  he  act  corrupt) j  r 
Then  the  remedy  was  by jnio  warranto. 

Moitry  T.  Whitney,  81  U.  S.  14  Wall  480  (20: 
860). 

In  case  of  a  mistake  under  secUon  4910,  do 
limitation  as  to  thelimeofgrantioga  reissue  ia 

Erescribed;itmay  bedoneany  timeduriog  tb« 
fetime  of  tbe  patent. 

Wilton  T.  Bovtteau,  45  U.  B.  4  How.  646(11: 
1141);  6iiKm  v,  Barrit,  1  Blatchf.  167;  Curt. 
Patents  S  286. 

The  flrst  claim  of  reissue  No.  69B0  la  a  lim- 
ited combination. 

Cat  V.  Brown,  69  U.  B.  2  Wall.  a20  (17:817); 
Howet.  Morton^  Pish,  Pat.  Caa.  586;  Curt. 
Patents,  %  269;  WinanM  t.  Sehauelady  tC  T.  t. 
B.R.  Co.  Z  Blatchf.  279;  MeOormuA  v.  %- 
mour.  Id,  240;  tkffmour  v,  Mefjonaick,  60  It. 
S.  10  How.  96(19:567), 

Mr.  0*orir«  I*  Robsrta,  for  appellee*; 

The  commissioner  has  no  Jurisdiction  to 
grant  a  reissued  patent  for  an  Invention  au1>- 
stantially  different  from  that  embodied  in  the 
original  patent. 

Ptrker  d  WltippU  Oo.  v.  Tale  Clock  Co.  128 
17fc 
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SiTFBBMB   COUBT  OV  THE  UhITED  BTATES. 
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U.  8.  87,  98,  W  (81: 100, 105);  Oiant  P&wder 
Co.  V.  California  Pousder  Work$,  98  U.  8.  126, 
137-189  (25:77, 81, 82);  BaU  v.  Lanaks,  102  U. 
S.  128,  130,  182  (26:104-106);  Swatne  Turbine 
iSt  Mfg.  Co  V.  Ladd,  Id.  m,  418,  414  (26:184, 
186);  BopkiM  db  D,  Mfg.  Co.  v.  Corbin,  108  U. 
8.  786,  791,  792  (26:610-612);  James  v.  Camp- 
bell, 104  U.  8.  856,  370,  878  (26:786,  791,  794); 
Healdyr.  Rice,  Id.  787, 768(26:910, 916);  Johnson 
V.  Flushing  dbN.8.R.R.  Co.  105  U.  8.  589, 547 
(26:1162,  ll^iQosling  v.  EoberU,  106  U.  S.  89, 
47  (27: 61,  ^)\Wingyr,  Anthony,  Id.  142, 147(27: 
110, 112);  MofflU  V.  Rogers,  Id.  428,  428  (27:76, 
77);  Uoffheins  v.  RusseU,  107  U.  8.  182, 141  (27: 
882,  885);  McMurray  v.  MaMcry,  111  U.  8.  97, 
108  (28:365, 366);  Torrent  <fc  Arms  Lumber  Co.  v. 
Rodgers,  112  if.  8.  659.  667-669  (28:842,  845, 
846);  Coon  v.  Wilson,  118  U.  8.  268,  277,  278 
(28:963, 965,  966);  Eachus  v.  Broomall,  115  U. 
8.  429,  488  (29:419,  423);  Ives  v.  Sargent,  119 
U.  S.  652,  662,  668  (30:544,  548). 
•  The  law  of  the  original  stnictuie  must  con- 
trol; and  no  afterthought- can  convert  the  thing 
into  what  it  was  not  normally  designed  to  be. 

Chugh  V.  Barker,  106  U.  8. 166, 175, 176(27: 
134, 137);  American  BeU  Tel.  Co.  v.  Dolhear,  17 
Fed.  Rep.  604,  605. 

The  testimony  of  a  single  witness  cannot 
warrant  a  court  of  equity  in  finding  for  the 
complainant  against  the  denial  of  defendant's 
answer. 

Tobey  v.  Leonard,  2  Cliff.  40,  50, 51;  Andrews 
▼.  Byde,  8  Cliff.  516,  522;  Carpenter  v.  Prom- 
dence  Wash.  Ins.  Co.  45  U.  8.  4  How.  185,  218 
<11:981,  946);  Grant  v.  Grant,  84  Beav.  628, 
<J27. 

He  who  has  rights  and  sleeps  upon  them 
justly  loses  them. 

Miller  v.  Bridgeport  Brass  Co.  104  U.  8.  850, 
852,  855  (26:788-785). 

The  procurement  of  such  reissue  at  so  late  a 
date,  and  after  years  of  adverse  practice,  by 
otbers,  was  unjust,  unlawful  and  fraudulent. 

Matthews  v.  Boston  Machine  Co.  106  U.  8. 54, 
58  (26:1022,  1028);  Bantz  v.  Frantz,  105  TJ.  8. 
160, 165,  166  (26:1018,  1014);  Gage  v.  Hernng, 
107  U.  8.  640,  645  (27:  601,  608);  ClemenU  v. 
Odorless  JExcavating  Apparatus  Co.  109  U.  8. 
«41. 649. 650  (27: 1060, 1063);  Turner  d  S.^Mfg. 
Co.  V.  Dover  Stamping  Co.  Ill  U.  8.  819,  826, 
827(28:442,444);  Wfe7waA:v.i2rtA<T,115U.8. 
«6, 100, 101  (29:850, 851);  WhiUY.  Dunbar,  110 
U.  8.  47,  52  ^0:303,  805);  IfiBwton  v.  Purst  <fc 
B.  Mfg.  Go.  Id.  878,  m,  885  (30: 442,  446); 
Matthews  v.  Ironclad  Mfg.  Co.  124  U.  8.  347, 
351  (31:  477,  479.) 

The  rule  falsus  in  uno,  falsus  in  omnibus 
should  be  applied. 

The  Santissima  Trinidad,  20  U.  8.  7  Wheat. 
1283,  339  (5: 454,  468);  Union  Sugar  Refinery  v. 
Matthiesson,  8  Cliff.  689,  654. 

The  conduct  of  Thomas  R.  Bailey,  Jr.,  must 
negative  any  attempt,  at  this  distance  of  time, 
to  establish  a  claim  to  such  invention. 

Atlantic  W(n'ks  v.  Brady,  107  U.  8.  192,  203 
<27:  438,  442). 

There  is  nothing  in  regard  to  which  a  witness 
is  more  likely  to  1^  mistaken  than  in  fixing  Uie 
<late  at  which  a  transaction  long  past  took  place. 

WiUett^.  FUter,  85  U.  8.  18  Wall.  91.  97 
<21: 804.  805);  Wing  v.  Richardson,  2  Cliff.  449. 
453;  Hawes  v.  Antisdel,  2  Ban.  &  Ard.  10,22; 
Sinclair  v.  Backus,  5  Ban.  &  Ard.  81,  83,  84. 
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Whenever  a  party  desires  to  show  that  hit 
invention  was  prior  to  bis  application  for  the 
patent,  he  must  prove  the  fact  by  other  sufficiept 
evidence. 

Wing  V.  Richardson,  2  Cliff.  449,  450;  Dans 
y.  Chicago  Iffg.  Co.  6  Fish.  Pat  Cas.  180,  188; 
Howard  v.  Christy,  2  Ban.  &  Ard.  457,  458. 

The  application  must  fully  disclose  the  in* 
vention. 

Chicago  db  If.  W.  R.  Co.  ▼.  Sayles,  97  U.  8. 
554.  568,  564  (24:1058,  1057);  Eagleton  Mfg.  Co. 
V.  West,  B.  <fc  C.  Mf9'  Co*  18  Blatchf.  218.  220, 
222. 

Usually  the  claim  contains  the  words  "as  de- 
scribed" or  * 'substantially  as  described,"  or 
words  of  like  import,  which  are  understood  as 
referring  back  to  the  specification.  Words  of 
such  import,  if  not  expressed  in  the  daim, 
must  be  unplied. 

Mitchell  y.  Tilghman,  86  U.  8. 19  Wall.  287, 
891  (22:126,  186). 

Mr.  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  Uie  Eastern 
District  of  Michigan,  by  James  flower,  Thomas 
Flower,  and  Qeorge  Flower,  against  the  City 
of  Detroit,  the  Fire  Commission  of  the  City  of 
Detroit,  Benjamin  Vernon,  president  thereof, 
and  the  Board  of  Water  Commissioners  of  the 
City  of  Detroit,  for  the  infringement  of  reissued 
letters  patent  No.  6990,  granted  March  14. 1876, 
on  an  application  filed  February  17, 1876,  to 
Thomas  K.  Bailey,  Jr.,  for  an  'improvement 
in  hydrants,"  the  original  patent,  No.  75.844, 
having  been  granted  to  said  Bailey,  March  10, 
1868.  Amonff  the  defenses  set  up  in  the  an- 
swer, it  was  alleged  that  new  matter,  not  con- 
stituting any  substantial  part  of  the  alleged  in- 
yention  upon  which  the  original  patent  was 
granted,  was  introduced  into  the  specification 
of  the  reissue,  and  that  the  reissue  is  not  for  the 
same  invention  as  the  original  patent,  and  is 
void. 

The  specifications  and  claims  of  the  original 
and  of  the  reissue  are  here  placed  side  by  side 
in  parallel  columns,  the  parts  in  each  which 
are  not  f  oimd  in  the  other  being  in  italic. 


OriginaL 
**To  all  whom  it  may  oon* 
oem: 

Be  it  known  that  I.  T. 
R.  Bailey.  Jr..  of  Look- 
port,  in  the  Oounty  of 
Niacrara,  and  State  of 
New  York,have  io  vented 
a  new  and  improved  hy- 
drant fire  plugr;  and  I  do 
hereby  declare  thai  the 
following  is  a  full,  dear 
and  exact  deecriptioQ 
thereof,  whioh  will  en- 
able those  skilled  in  the 
art  to  make  and  use  the 
same,  reference  beinfir 
had  to  the  aocompanyinff 
drawings^  forming  part 
of  this  spedfloation. 


This  invention  relates 
to  a  new  and  improved 
method  of  constructing 
fire  plugs  or  hydrants; 
and  tne  invention  consists 
in  operating  a  cylinder 
valve  in  a  suitcMe  case, 
and  in  the  arrangement 
and  combination  of  parts 


Reissue. 
**To  all  whom  it  may  oon* 
oem: 

Be  it  known  that  I,  T. 
R.  Bailey,  Jr-^of  Look- 
port,  in  the  Clounty  of 
Kiagara,  and  State  of 
New  York,have  invented 
a  new  and  improved  hy- 
drant fire  plug;  and  I  do 
hereby  declare  the  fol- 
lowing to  be  a  full,  dear 
and  exact  description 
thereof,  which  will  en- 
able others  skilled  in  the 
art  to  whichmy  invention 
rekUes  to  make  and  use 
the  same,  reference  be- 
ing had  to  the  accom- 

anying  drawina,  which 
orms  a  part  of  this  spe- 
cification. 

This  invention  relates 
to  improvements  in  the 
construction  of  fire  plugs 
or  hydrants. 


K 
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187  IT.  & 


Fi/OWES  V.  Dethoit. 


I    tkomrtUi,  at  n  contains      rec«flMa    for 

tierelnafttr  de»eritKd.  le  paokingrbinuouiidUia 

nnue  1  repneeato  a  «■  vnlre.  ra  Moion  mc  n. 
longitudinal oentnJ  oeo-  le  Paokliuralwut  tlie  volva 
tionafdMhTdnal^Aow-  i-  iBnltoHeauredbrBnotlm 
4n(  lAe  poni  of  which  (t  K)  rlns  nut  a,  and  also  Qu- 
it compdiMd  and  th«  maw  M  der  the  «nd  of  the  tub* 
utrttfmArarrantemtHt.  g.  A,  asahownln  tbe  draw 
nc.SttaoroMeeotlonot  imp. 
no- 1  ttarou^  Oi*H»»x  ■-  P  repreaento  the  dia- 
c  w  atiarBei>lpo,wlthaa(iiew 

StmOor  teUin  (tf  rqf<r-  )f  lor  the  attachment  of 

4M«  indtjolj  oarrcapond-  »  thehOM.  anda  oappleoa 

4n0ii(>rtfc  I*  tor  oonvlDr  the    pipe 

n  when  Uw  hrdnntlt  not 

A  repnceiita  the  bj- 
drant  tube,  Irom  whlMi 
41m  water  la  dlscharaad. 
B  la  the  horuonlal  aeo- 
tJon  which  ta  connected 
with  the  *watcr  main,' 
«itd  which  form»  the 
tb1t«  ohamber. 

C  la  ■  looae  eaalns 
arouDd  tbe  hydrant  tube, 
for  proUeUnf  Ihe  tube 
fnm  am.  etc  D  to  the 
<^lliKleT  valv^  icfefeh  hoi 

•ItaAtr  pack- 

lln  a  gnxiTB 

. ._ _W  drawMff  al 

-.  B  to  a  lod,  havlDE  a 
anew  thread  on  tta  upper 
<Dd.  br  wUoh  the  nlT* 
to  operated.  Fttaaleeve 
nut,  vMeh  engaoa  with 
the  Kirew  od  the  rod, 
nMMff  aJDd  lowerinr  a 
M  the  out  to  turned.  Tbto 
out  la  turned  br  a  wrench 


r  L    In     eomMMtton     rS691 

with  a  hu&raM  or  fm  ' 

I      ptHAddMoehalandaur- 

iroimdttm  coalnp  0,  Md 
oulno  aOapUato  hove 
•      on  Independent  NisaiHt- 
dwwtMoMon  ntfhileat 

moiwnant  imparted  Iw 

"■ ^tmei  Sr  the  wr^ 

Iff  eorlA  hy /reaa- 


U.  8.,  Book  83. 


BuPBEMB  CioTiBT  or  TKB  TTxnBD  SriTta. 


and  vMh   a    oyllnder 

Tslve  and  o  wMta  uwMr 
Ttive  aonneoted  and 
operatedin  contMnotlon 
•ubstantlKl^  u  herein 


tote  C,  and  RtunnK  box 
B.  M  herein  da^ibed, 
for  the  purpose  ipesl- 


tha  hydrant  n-  etuo 
proper,  wuiaUmUaav  oi 

S.    In    MrniUnotfon 
iMtt  I " 

s_ 

oonnected  tuul  operated 
mibstttiitlallj  as  herein 
Aoun  and  d<E«er<b«I- 

S.  The  eomMnotton  of 

■tufflnB  box  H,  nib- 
ttaiMaUa  aa  and  for  tbe 

purpose  ihoum." 


Tbe  material  difference  between  the  descrip- 
tlre  parts  of  the  two  speclflcatloDB  Is  that,  In 
tbe  reissue,  it  ia  stated  that  the  casing  O  is 
movable,  and  tbat  sufficient  space  is  left  be- 
tween tbe  bead  a,  upon  tbe  hydrant  proper, 
and  the  upper  terminus  of  the  casing  C,  to  per- 
mit of  sumcient  up-and-down  play  of  the  cas- 
ing C  to  allow  it  to  slide  loosely  up  and  down, 
to  accommodate  the  upward  and  downward 
movement  of  tbe  eMtb  during  tbe  process  ol 
freezing  and  tbawiog,  without  anybability  lo 
derange  the  plug  or  hydrant.  The  casing 
couid  not  tbua  slide  loosely  up  and  down,  un- 
less sufficient  space  were  left  between  the  bead 
a  and  the  upper  terminus  of  tbe  casine.  No 
suggestion  of  such  arrangement  is  found  in  the 
specification  of  tbe  original  patent,  and  the 
drawing  of  tbat  patent  snows  no  space  t)etween 
the  upper  terminus  of  the  casing  and  the  ttead 
or  flange  al>ove  it  This  Is  new  matter  intro- 
duced Into  tbe  spedflcalioQ  of  the  reissue,  con- 
trarj  to  tbe  eipretti  inhibition  of  section  4916 
of  the  Revised  Statutes. 

Claim  1  of  tbe  reissue  is  for  an  invention  not 
Indicated  or  suggested  in  tbe  original  patent; 
namely,  the  independent  up-and-down  motion 
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of  the  casing.  In  addition  to  ttals,  tbe  drawing 
of  tbe  original  pat«nt  shows  a  close  contact  be- 
tween the  lop  of  the  camng  and  the  liead  Or 
flange  above  it,  so  aa  absolutely  to  forbid  any 
such  independent  upand-down  motion  of  Uw 
casing  as  is  covered  by  the  first  claim  of  the 
reissue,  while  the  drawing.  Figure  1,  of  there- 
issue,  shows  a  sufficient  space  between  the  lop 
of  the  casing  and  tbe  bead  or  Sange  above  it 
admit  of  such  Independent  up-and-down 
motion. 

Issue  having  been  Joined,  proofs  were  taken 
on  both  sides,  and  the  circuit  court  entered  » 
decree  dismissing  the  bill,  from  which  the 
plidntiffs  have  appealed.  Its  opinion  accom- 
mnies  tbe  record,  and  Is  leported  in  22  Fed. 
Rep.  a02.  It  held  Ibat  tbe  reissued  patent  was 
in^id,  aa  matter  of  law,  upon  a  compariaon 
of  ttie  original  with  the  reissue.  We  concur  h» 
this  view. 

It  is  sought  to  sustain  the  validity  of  the  re- 
issue by  attempting  to  show  that  the  mode) 
filed  in  tbe  Patent  Oflice  with  tbe  original  ap- 

Siication  exhibited  the  invention  covered  by  th» 
rst  claim  of  the  reissue.  Itisdoubtriilwhether 
that  fact  is  satisfactorily  established.  But, 
irrespective  of  this,  the  case  failsdirectly  with- 
in tbe  recent  decision  of  this  court  in  Parker 
d  Whipple  Co.  V.  Tale  dock  Oo.  183  U.  8.  87 
[81:  100].  It  was  held  in  that  case  that 
what  was  suggested  in  the  original  speciflca- 
tion,  drawinga,  or  patent  office  model  is  not  to 
be  considered  as  a  part  of  tbe  invention  Intended 

have  been  covered  by  tbe  orlglual  patent, 
unless  it  can  be  aeen  from  a  ocaupariaon  of  the 
two  patents  tbat  the  invention  which  the  orig- 
inal patent  was  intended  to  cover  embraced  the 
things  thus  suggested  or  Indicated  in  the  orig- 
inal spedflcadon,  drawings,  or  patent  office 
model,  and  unless  the  original  speciflcation  in- 
dicated that  those  things  were  embraced  in  the 
invention  intended  lo  have  Ixen  secured  by  tbe 
original  patent.  Bee,  also,  Hoekin  v.  Fuher, 
126  U.  8.  217  [81:  769].  In  the  present  case, 
it  cannot  Ije  seen  from  a  comparison  of  tbe  two 
patents  that  tbe  original  specification  indicated 
that  what  is  covered  by  the  first  claim  of  the 
reissue  was  intended  to  have  tieen  secured  by 
the  original. 

In  the  present  case,  also,  the  reissue  was  not 
applied  for  until  nearly  eight  years  nfler  the 
original  patent  was  granted,  and  the  reissue 
was  taken  with  tbe  manifest  intention  of  cov- 
ering, by  an  enlarged  claim,  structures  which 
in  tbe  mean  time  had  gone  into  extensive  pul>- 
llc  use,  and  which  were  not  covered  by  any 
claim  of  the  oridnal  patent 

Infringement  is  alleged  only  of  claims  1  and 
8  of  the  reissue.  As  to  tbe  casing  C  of  the 
third  claim,  It  caonot,  any  more  than  tbe  cas- 
ing 0  of  the  first  claim,  be  held  to  cover  a 
•casing  which  bns  the  independent  up-and-down 
motion  referred  to.  Such  casing  must  be  con- 
strued to  be  the  casing  exhibited  in  the  draw- 
ing annexed  to  tbe  origiool  patent,  that  is,  one 
in  which  the  up-and-down  play  is  restricted  by 
the  overlapping  bead  or  flange.  On  any  other 
construction,  claim  Sisan  unlawful  expansion, 
in  reeard  to  the  casing,  of  what  is  found  in  tbe 
original  patent.  In  addition  to  this,  if  tbe 
casing  of  claim  B  is  only  a  casing  which  has  no 
end  plsy,  it  is  anticipated  by  what  Is  shown  in 
letters  patent  No.  19,206,  granted  to  Race  and 
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1887. 


Tatlob  y.  Holmbs. 
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Matthews,  January  26, 1858,  which  patent  was 
the  subject  of  the  decision  of  this  court  in 
McMiem  y.  Botkm  Maehine  Co,  105  U.  8.  54 
[26:1023]. 
The  decree  qf  the  Circuit  Court  is  affirmed. 


[480]  ISAAC  TATLOR  et  al.,  AppU,, 

MOSES  L.  HOLMES  bt  al. 

(See  B.  a  Beporter'B  ed.  480-404.) 

Suit  by  corporation  in' names  of  stockholders— - 
ithen  not  sustainable — Statute  of  Limitations 
— laclies  in  Courtscf  Chancery, 

1.  Asuitlnbehalf  of  aoorporatlon,toreooyOTit8 
property,  cannot  be  brought  in  the  name  of  two 
stocknolaers,  instead  of  by  the  corporation  itself  in 
tts  own  name,  unless  sufficient  reason  for  bringinsr 
the  suit  by  the  stockholders  is  shown. 

S.  It  is  not  sufficient  reason  for  brinffinflr  such  suit 
by  the  stockholders,  that  the  corporation  is  eztinot 
l^  limitation  in  Its  charter,  where,  by  the  law  of 
Its  State,  its  existenoe  was  continued,  after  such 
peftod  of  limitatioD.  for  the  purpose  of  windln^rup 
ns  business  and  oolleotlnflr  and  distributing  its  as- 


8.  It  is  not  sufficient  reason  for  bringing  such  suit 
In  the  names  of  stockholders,  that  many  of  the  di- 
rectors of  the  company  are  dead,  where  part  of 
them  have  surviTea,and  no  application  has  been 
made  to  the  surviving  directors  to  bring  the  suit, 
and  no  effort  has  been  made  to  call  the  stockhold- 
ers together  to  elect  directors,  or  to  obtain  united 


4  Where  the  suit  was  brought  after  the  lapse  of 
nearly  thir^  years,  during  a  part  of  which  time 
the  corporaOon  was  in  existenoe  and  operation,  and 
ft  must  have  idiown  all  the  facts  stated,  during  all 
of  which  time  the  defendants  held  the  property  ad- 
versely, and  no  sufficient  reason  is  given  why  relief 
was  not  sought  earlier,— Held,  that  the  suit  was 
barred  by  the  Statute  of  Limitations  and  by  the 
general  doctrine  of  laches  applicable  in  courts  of 
ooancery. 

[No.  209.] 
Argued  April  6, 6,1888.    Decided  May  U,  1888. 

APPEAL  from  a  decree  of  the  Circuit  Ck>urt 
of  the  United  States  for  the  Western  Dis- 
trict of  North  Carolina,  dismissing  a  bill  in 
Chancery  brought  by  two  stockholaers  of  the 
Gold  Hill  Mining  Company,  for  themselves  and 
each  other  stockholders  as  might  desire  to  unite 
with  them,  to  correct  a  mistake  in  a  deed  to  Uie 
corporation,  and  to  recover  its  property.  Af- 
prmed. 

Reported  below,  14  Fed.  Rep.  408. 

The  facts  are  stated  in  the  opinion. 

Mr,  Clarence  R*  Coneer,  for  appellants: 

Lapse  of  time  will  not  ofitself  bar  recovery 
In  equity,  but  the  court  will,  in  each  case,  con- 
aider  the  particular  circumstances. 

AlUrre  v.  Jeu)eU,  04  U.  S.  606  (24:260);  Young 
V  The  Key  City,  81  U.  8. 14  Wall  658  (20:896); 
Connecticut  Oen,  L,  Ins,  Co,  v.  Eldredge,  102  U. 
8. 545(26:246);  Qunton  v.  CarroU,l(ilV,  8. 426 
(25:985). 

The  Statute  of  LimitatioDS  cannot  properly 
be  pleaded  on  demunrer. 

mtmley  v.  JefftrsonviUe,  8  McLean,  886. 

But  the  objection  that  the  action  was  not 
commenced  within  the  time  limited  can  only 
be  taken  by  answer. 

Code,  Ci7.  Proc.  North  Carolina,  §  188. 

Where,  as  in  this  case,  it  is  shown  that  the 
officers  of  a  oorporaticm  are  inactive,  equity 
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will  listen  to  the  prayer  of  the  stockholder,  and. 
where  the  term  of  corporation  has  expired,  will 
treat  the  corporate  property  as  a  trust  fund  to 
be  distributed  under  the  eye  of  the  court 

Wood  V.  Bummer,  8  Mjason,  808;  Nenitt  v. 
Bank  of  Port  Gibson,  6  Smedes  &  M.  518. 

Mr,  Samael  F.  Phillipa*  for  appeUees. 

Mr,  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
North  Carolina. 

A  bUl  in  chancery  was  brought  in  that  court 
by  Isaac  Taylor,  a  citizen  of  the  State  of  Mas- 
sachusetts, and  Sallie  A.  Howes,  a  citizen  of 
the  State  of  New  Jersey,  as  they  declare,  "for 
themselves  individually,  each  as  a  holder  and 
owner  of  shares  of  the  capital  stock  of  the  Odd 
Hill  Mining  Companv,  as  well  as  for  and  in  be- 
haJf  of  all  other  stockholders  of  the  said  com- 
pany who  may  desire  hereafter  to  unite  with 
them,"  aninst  Moses  L.  Holmes,  Reuben  J. 
Holmes,  Ephraim  Manney  and  Valentine  Man- 
ney,  all  citizens  of  the  State  of  North  Carolina. 
To  this  there  was  a  demurrer,  which  was  sus- 
tained, and  a  decree  rendered  dismissing  the 
bill. 

The  Qold  Hill  Mining  Company,  according 
to  the  bUl,  was  duly  incorporated  under  the 
laws  of  the  State  of  New  York,  August  80, 
1858;  its  capital  stock  fixed  at  $1,000,000  and 
its  shares  at  the  par  value  of  $5  each.  Its  term 
of  existence  was  to  be  twenty-five  years.  It  also 
appears  from  the  bill  that  shortly  after  its  er- 
ganization,  to  wit,  September  1, 1858,  this  cor- 
poration bought  of  Moses  L.  Holmes,  one  of 
the  defendants,  the  Gold  Hill  mines  and  min- 
ing property,  consisting  of  twelve  lots  and  tracts 
of  lancf  lying  in  the  Counties  of  Rowan  and 
Cabarrus,  in  the  State  of  North  Carolina;  that 
the  company  expended  large  sums  of  money 
in  the  pursuit  of  mining  and  in  making  im- 
provements upon  the  lands  of  which  it  had  pos- 
session, and  that  $20,000  or  thereabouts  was 
rdsed  by  assessments  upon  its  stock.  It  would 
appear  that  this  was  the  condition  of  affairs 
before  the  outlnreak  of  the  war  in  1860,  when 
the  enterprise  seemed  to  be  a  failure  and  prac- 
tical mimnff  was  abandoned.  The  bill  also  set 
up  a  foredosure  sale  under  a  mortgage  at 
woich  the  property  was  purchased  in  by  Moses 
L.  Holmes  and  Reuben  J.  Holmes,  who  have 
had  undisturbed  possession  thereof  ever  since. 

It  is  also  alleged  in  the  bill  that  about  July. 
1861,  the  officers  of  the  corporation,  which  had 
been  in  possession  of  the  property,  were  driven 
off  by  the  defendants,  and  that  thereafter,  by 
the  death  and  resignation  of  its  officers  and  di- 
rectors or  the  greater  part  thereof,  it  became 
utterly  disoreamzed  and  never  held  any  meet- 
ings of  its  duectors  or  stockholders  since  the 
year  18^,  so  that  at  the  time  of  the  filing  of 
the  bill  there  was  but  one  director  of  the  cor- 
poration livinff  and  surviving, within  the  knowl- 
edge of  complainants;  and  it  is  alleged  that  he, 
by  his  acts  and  doings  and  connections  with 
the  defendants,in  and  touching  pretended  claim 
or  claims  adversely  to  the  interest  of  said  cor- 
poration and  its  stockholders  and  creditors,  has 
rendered  himself  incompetent  to  assert  and  pro- 
tect the  rights  of  said  corporation  and  of  com- 
plainants, and  has  refused  and  neglected  and 
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still  refuses  and  neglects  so  to  assert  and  pro- 
tect the  same. 

One  of  the  objects  of  the  bill  is  to  correct  an 
alleged  mistake  in  the  original  conveyance 
made  by  Moses  L.  Holmes,  of  the  lands  on 
wbidi  the  mining  operations  were  conducted, 
to  this  corporation;  the  allegation  being  that  it 
was  intended  to  convey  to  it  a  perfect  title  in 
fee  simple,  whereas,  wanting  the  words  of  lim- 
itation to  heirs  or  assigns,  and  other  defects,  it 
did  not  convey  such  a  title.  These  matters  are 
set  forth  with  much  particularity  amd  at  great 
extent  in  the  bill  of  the  complainant,  but  as  the 
decision  of  the  court  does  not  turn  upon  them, 
nor  upon  another  question  which  has  been 
raised,  connected  therewith,  as  to  whether  or 
not  one  of  the  deeds  was  delivered  as  an  escrow 
or  absolutely,  we  need  not  here  consider  them 
further. 

The  court  below  sustained  the  demurrer  to 
the  bill  upon  two  principal  grounds:  First,  that 
the  suit  was  barr^  by  the  statute  of  Limita- 
tions and  by  the  general  doctrine  of  laches  as 
^92]  applicable  in  courts  of  chancery.  Second,  that 
no  sufficient  reason  is  shown  why  the  suit  should 
be  brought  by  two  stockholders  instead  of  by 
the  corporation  itself,  in  its  own  name.  We 
think  both  of  these  grounds  or  either  of  them 
sufficient  to  sustain  the  position  taken  by  the 
court  below. 

It  is,  however,  alleged  that  the  corporation 
itself  is  extinct  by  reason  of  the  limitation 
placed  upon  its  existence,  under  the  articles  of 
incorporation,  bv  which  it  expired  on  the  80th 
day  of  August,  1878.  But,  under  the  laws  of 
New  York,  the  existence  of  such  a  corporation 
was  continued  after  the  period  for  which  it  was 
limited  for  the  purpose  of  winding  up  its  busi- 
ness, and  for  the  purpose  of  collecting  and  dis- 
tributing its  assets  and  paying  its  debts.  Al- 
though Uie  allegation  of  ue  bill  is  that  many 
of  the  directors  of  the  company  are  dead,  still 
it  is  shown  that  one  of  them  survives,  and  no 
assertion  is  made  that  there  was  any  applica- 
tion to  this  surviving  director  on  the  part  of 
the  defendants  for  the  purpose  of  insUtuting 
anv  proceedings  looking  to  the  rectification  of 
this  deed  or  for  the  recovery  of  the  real  estate 
in  North  Caronlia;  nor  does  it  appear  that  there 
was  any  request  made  to  him  to  bring  any  suit 
either  at  law  or  in  chancery  for  that  purpose. 
No  effort  was  made  to  call  together  the  stock- 
holders to  take  any  action  on  the  part  of  the 
coinpany,  or  to  elect  other  directors,  or  to  ob- 
tain any  united  action  in  the  assertion  of  the 
claims  now  set  up. 

Although  there  is  in  the  bill  a  declaration 
that  the  two  complainants  are  owners  of  a  ma- 
jority of  the  stock  of  the  Gold  Hill  Mining 
Company,  there  is  no  statement  as  to  when  or 
how  they  became  such,  or  whether  they  were 
such  stockholders  during  the  times  that  injuries 
were  inflicted,  of  which  they  now  complain,  in 
regard  to  the  taking  possession  of  the  property 
by  the  defendants,  or  whether  they  became 
stockholders  afterwards.  In  short,  there  is  no 
such  averment  of  their  relation  to  the  cor- 
poration or  of  their  interest  in  the  matter, 
about  which  tbey  now  seek  relief,  as  brings 
this  action  within  the  principle  of  the  decisions 
of  this  court  upon  the  subject  Hawei  v.  Oak- 
land, 104  U.  8.  460  [26:8271. 

Under  the  Statute  of  Limitations  of  the  State 
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of  North  Carolina,  or  upon  the  general  prind-    [493] 
pies  of  courts  of  equity  with  res^ard  to  laches, 
the  complainants  are  barred  of  relief  in  the 
present  case. 

The  mistake  sought  to  be  corrected,  which  in 
made  the  foundation  of  the  present  suit,  oc- 
curred in  1853.  This  suit  was  brought  in  1883, 
after  the  lapse  of  nearly  thirty  years,  during 
all  of  which  time  the  action  might  have  been 
brought,  so  far  as  relates  to  the  correction  of 
the  alleged  mistake  in  the  deed.  During  seven 
or  eight  ^ears  of  this  time  the  corporation  was 
in  full  existence  and  operation ;  it  had  the  means 
to  prosecute  this  suit  and  had  an  opportunity 
of  knowing,  or  at  least  its  principal  members 
must  have  Known,  all  the  facts  which  are  now 
brought  to  the  consideration  of  the  court,  and 
even  up  to  the  time  when  this  suit  was  com- 
mencea  there  was  a  director  survivingwho  had 
never  been  discharged  or  resigned.  There  was 
no  reason,  if  stockholders  were  proper  persons 
to  bring  this  action,  why  proceedinss  should 
not  have  been  be]?un  by  tnem  upon  tne  practi- 
cal dissolution  of  the  company  in  1863,  after 
which  time,  as  Uie  complainants  allege,  no  cor- 
porate organization  was  kept  up,  no  work  or 
business  £>ne,  and  no  attempt  miade  by  any  of 
the  directors  to  act  upon  any  of  the  rights  of 
the  corporation  or  to  exercise  their  authority  in 
the  conduct  of  its  affairs.  If  we  allow  some 
deduction  for  the  period  of  the  war,  which 
closed  in  1865,  there  still  remains  the  lonj^  de- 
lay between  Uiat  time  and  the  bringing  of  this 
suit  in  1883,  a  period  of  about  seventeen  years. 
This  lapse  of  time  requires  some  better  account 
in  regard  to  the  reasons  why  this  suit  was  not 
earlier  instituted  than  is  given  in  the  present 
bill.  It  is  obvious  that  during  all  this  time, 
and,  indeed,  from  the  year  1861,  when,  as  the 
bill  declares,  the  defendants  took  possession  of 
the  property,  it  has  been  held  by  them  adverse- 
ly to  the  claim  of  the  Gold  HiU  Mining  Com- 
pany, and  to  the  claim  of  the  complainants. 
No  sufficient  reason  is  given  why  relief  was  not 
sought  earlier.  During  all  this  period  the 
shares  of  the  corporation  seem  to  have  been  of 
no  value,  so  that  the  defendants  may  have 
bought  them  in  the  market  for  a  yery  inconsid- 
erable sum  and  may  now  be  prosecuting  a  suit 
for  relief  which,  if  sustainable  at  all,  ought  to 
inure  to  the  benefit  of  other  parties.  Clarke  y, 
Boorman,  85  U.  S.  18  Wall.  498  [31:9041. 

These  questions  have  been  too  frequently  dis-  r  494 1 
cussed  in  this  court  to  need  further  comment. 
We  concur  with  the  Circuit  Court  that  the  bill 
is  without  merit,  and  believe  that  it  was  right- 
fully dismissed.  The  decree  ie  Iherrfore  of- 
firmed. 


CHICAGO.  MILWAUKEE  AND  ST. 
PAUL  RAILWAY  COMPANY.  Appt., 

«. 

UNITED  STATES. 

(Sees,  a  Beporter*8 ed.  40MOO.) 

Section  3962,  Bev,  Slat,-— two  Ada  on  eame 
aul^ect-^repugnancyr-ifnplied  repeal, 

L  Section  886S,  Revised  Statutes,  authorlzinflr  the 
Poetmaster-General  to  make  dedaotloiiB  from  the 
pay  of  contraotora,  for  failures  to  perform  aervioe 
aocording  to  oontraot,  applies  to  all  coDtraotois, 
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Chigaqo,  M.  <&  St.  P.  R.  Co.  v.  Unitbd  States. 
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and  !•  not  repealed  by  section  6  of  the  Act  of  1879, 
In  raraxd  to  railroad  oonii>anie8. 

2.  When  there  are  two  Acts  or  proTislonB  of  law 
relating  to  the  same  subject,  effect  is  to  be  given  to 
both  if  that  be  practicable. 

3.  If  the  two  Acts  are  repngnant,  the  latter  will 
cperate  as  a  repeal  of  the  former  to  the  extent  of 
4fae  repugnancy  only,  but  the  second  Adt  will  not 
operate  as  such  repeal  merely  because  it  may  re- 
peat some  of  the  provisions  of  the  first  one,  and 
omit  others,  or  add  new  provisions. 

4.  In  such  oases  the  later  Act  will  operate  as  a  re- 
peal only  where  it  plainly  appears  that  it  was  in- 
tended as  a  substitute  for  the  first  Act 

[No.  288.1 
Argued  April  19, 1888,  Decided  May  14, 1888. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims,  dismissing  the  petition  of  the  ax>- 
pellant,  for  moneys  claimed  to  be  unlawfuUy 
withheld  from  it.    Affirmed, 
Beported  below  in  14  Ct.  CL  126. 

Statement  by  Mr.  Justice  Field: 
The  petitioner,  the  Chicago,  Milwaukee  and 
8t.  Paul  Railway  Company,  is  a  corporation 
formed  uoder  the  laws  of  WiscoDsin,  and  owns 
and  operates  several  lines  of  railway  in  that 
State,  and  in  the  States  of  Illinois,  Iowa  and 
Minnesota,  and  in  the  Territory  of  Dakota. 
In  1879  it  entered  into  sundry  contracts  with 
tbe  Postoffice  Department  to  transport  the 
mails  of  the  United  States  over  its  lines,  on 
specially  designated  routes,  at  rates  fixed  imder 
the  Acts  of  Congress  of  March  3,  1873,  June 
12, 1876.  and  June  17,  1878.  The  petitioner 
alleges  that  it  transported  the  mails  upou  all  the 
routes  designated  in  accordance  with  the  con- 
tracts, except  when  prevented  by  the  elements 
or  other  unavoidable  disastejrs;  that  between  the 
autumn  of  1880  and  the  spring  of  1888,  owing 
to  snow  blockades,  floods,  and  other  unavoid- 
able causes,  which  it  was  impossible  for  the  pe- 
titioner to  provide  against,  it  was  prevented  at 
▼ariouB  times  from  running  its  trains  of  cars 
over  the  routes^  and  consequently  the  mails 
were  delayed  and  accumulated  until  the  cars 
could  be  got  through;  but  tbe  petitioner  did 
finally  carry  all  the  mails  over  the  routes,  and 
as  frequently  as  it  was  possible;  that  the  Post- 
office  Department  deducted  from  the  pay  of  the 
petitioner  at  divers  times,  during  the  period 
mentioned,  a  large  sum  of  money,  claiming  a 
right  to  do  80  because  of  the  failure  of  the  pe- 
titioner to  transport  the  mails  upon  the  onli- 
oary  schediile  time  for  the  departure  and  arri- 
val of  the  mails,  notwithstanding  the  failures 
were  owing  to  no  want  of  diligence  or  care  in 
the  petitioner,  but  were  owing  wholly  to  the 
causes  mentioned;  and  that  such  reductions 
amounted  to  $31,251.86,  which  sum  the  peti- 
tioner alleges  is  unjustly  and  unlawfuUv  held 
from  it,  and  therefore  asks  Judgment  for  the 
amount.  A  demurrer  to  this  petition,  that  it 
did  not  allege  facts  sufficient  to  constitute  a 
cause  of  action,  was  interposed  by  tbe  United 
States  and  sustained  by  the  court.  Judgment 
was  accordinj^ly  entered  dismissing  the  petition, 
and  the  petitioner  appealed  to  this  comt. 

Mr.  J.  F.  Famsworthy  for  appellant: 
A  statute  imposing  a  penalty  for  the  commis- 
sion of  an  offense  is  repealed  by  a  subbequcnt 
statute  imposing  a  less  penalty  for  the  commis- 
sion of  a  higher  grade  of  the  same  offense. 
Smith  V.  Staie^  1  Stew.  (Ala.)  606. 
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A  subsequent  statute,  inconsistent  with  and 
repugnant  to  the  provisions  of  a  prior  one, 
operates  as  a  virtual  repeal  of  the  old  one. 

U,  8.  V.  Irudn,  5  McLean,  178. 

In  case  of  two  statutes  relating  to  the  same 
subject,  and  not  in  terms  repu^ant  or  incon- 
sistent, if  the  later  statute  is  dearly  intended 
to  prescribe  tbe  onlv  rule  which  should  govern 
in  the  case,  this  will  be  construed  as  repealing 
the  original  Act. 

Sacramento  v.  Bird,  15  Cal.  294;  BartUt  v. 
King,  12  Mass.  587;  Chmmonwealth  v.  CooUy, 
10  Pick.  87;  JS&rrie  v.  Crocker,  54  U.  S.  13 
How.  429  (14:210);  Daviess  Y.  Fairhaira,  44  U. 
S.  8  How.  636  (11:760);  State  v.  ^hitmrth,  8 
Port.  (Ala.)  434;  SulUmn  v.  People,  15  HI.  238; 
Ificfiols  V.  Sqtiire,  5  Pick.  168;  Commonwealth 
V.  Kimball,  21  Pick.  373;  Sedgw.  Stat.  L.  126; 
Parsons  v.  Hardy,  14  Wend.  215.| 

Messrs.  A,  U,  Garland,  Auy-Qen.,  and 
Robert  A.  Howard*  AmI.  Atiy-Qen.,  for 
appellee: 

Implied  repeals  are  not  favored. 

Woodv.  U:  5.  41  U.  S.  16  Pet.  342  (10:987); 
Damess  v.  Fairbairn,  44  U.  8.  3  How.  636 
(11:760);  U.  8.  v.  Tynen,  78  U.  S.  11  Wall.  88 
(20:153);  State  v.  StoU,  84  U.  S.  17  Wall.  425 
(21:650). 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  deductions  from  the  compensation 
claimed  by  the  Railway  Company  for  its  fail- 
ure to  make  the  trips  required,  that  is,  to  ren- 
der the  service  stipulatcKl,  of  which  it  com- 
plains, were  made  by  the  Postmaster-General 
under  section  3962  of  the  Revised  Statutes, 
which  is  as  follows: 

"The  Postmaster-Ckneral  may  make  deduc- 
tions from  the  pay  of  contractors,  for  failures 
to  perform  service  according  to  contract,  and 
impose  fines  upon  them  for  other  delinquencies. 
He  may  deduct  the  price  of  tbe  trip  in  all  cases 
where  the  trip  is  not  performed;  and  not  ex- 
ceeding three  times  the  price  if  the  failure  bo 
occasioned  by  the  fault  of  the  contractor  or 
carrier/'  Tliis  section  in  terms  applies  to  sJl 
contractors,  and,  standing  alone,  there  would 
not  be  any  serious  contention  against  the  au- 
thority of  the  Postmaster-Greneral  to  make  the 
deductions  complained  of.  It  is  not  pretended 
that  tbe  amounts  exceeded  those  mentioned  in 
the  section.  It  is,  however,  insisted  that  the 
section,  so  far  as  applicable  to  railroad  com- 
panies, was  repealed  by  section  5  of  tbe  Act  of 
March  8, 1879,  making  appropriations  for  the 
service  of  the  Postoffice  Department  for  the  fis- 
cal year  ending  June  80, 1880,  which  provides: 

"That  the  rostmaster-Greneral  shall  deduct 
from  the  pay  of  the  railroad  companies,  for 
every  failure  to  deliver  a  mail  within  its  sched- 
ule time,  not  less  than  one  half  the  price  of  the 
trip,  and  where  the  trip  is  not  performed,  not 
less  than  the  price  of  one  trip,  and  not  exceed- 
ing, in  either  case,  the  price  of  three  trips: 
Provided,  Jioumer,  That  if  the  failure  is  caused 
by  a  connecting  road,  then  only  the  connecting 
road  shall  be  fined.  And  where  such  failure  is 
caused  by  unavoidable  casualty,  the  Postmas- 
ter-General, in  his  discretion,  may  remit  the 
fine.  And  he  may  make  deductions  and  im- 
pose fines  for  other  delinquencies."  20  Stat 
at  L.  chap.  180,  p.  35a 
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This  latter  section  was  repealed  on  the  11th 
of  June.  1880,  31  Stat,  at  L.  chap.  206,  p.  178; 
and  section  12  of  the  Revised  Statutes  provides 
that  the  repeal  of  a  repealing  statute  shall  not 
revive  the  origlDal  Act  It  is,  therefore,  con- 
tended that  there  was  no  statute  in  force  which 
authorized  the  deductions  at  the  time  they 
were  made  hetween  the  autumn  of  1880  and 
the  spring  of  1888,  during  which  period  the  al- 
leged faSurea  in  the  mail  transportation  oc- 
curred. 

There  is  a  brief  and  couclusive  answer  to 
this  contention.  Section  8962  of  the  Revised 
Statutes  is  not  repealed  by  section  5  of  the  Act 
of  1879.  Section  8962  authorizes  a  deduction 
trom  the  pay  of  contractors,  whether  they  be 
natural  persons  or  corporations,  the  price  of 
the  trip  in  all  cases  where  the  trip  Ib  not  per- 
f  ormea,  and  not  exceeding  three  times  the  price 
if  the  failure  be  caused  by  the  fault  of  the  con- 
tractor or  carrier.  Section  6  of  the  Act  of 
1879  applies  only  to  railroad  companies,  and 
has  special  reference  to  failures  of  delivery 
within  schedule  time,  and  makes  a  difference 
between  them  and  failures  to  make  the  trips, 
leaving  the  provision  for  the  latter  substantially 
as  it  is  in  the  Revised  Statutes.  When  there 
are  two  Acts  or  provisions  of  law  relating  to 
the  same  subject,  effect  is  to  be  given  to  t^th, 
if  that  be  practicable.  If  the  two  are  repug- 
nant, the  latter  will  operate  as  a  repeal  of  the 
former  to  the  extent  of  the  repugnancv.  But 
the  second  Act  will  not  operate  as  such  repeal 
merely  because  it  may  repeat  some  of  the  pro- 
visions of  the  first  one,  and  omit  others,  or  add 
new  provirions.  In  such  cases  the  later  Act 
will  operate  as  a  repeal  only  where  it  plainly  ap- 
pears that  it  was  intended  as  a  substitute  for 
the  first  Act.  As  Mr,  Justice  Story  says,  it 
"may  be  merely  affirmative,  or  cumulative,  or 
auxiliary."  Wood  v.  Ul  8,  41  U.  S.  16  Pet. 
863  [10:995]. 

The  most  that  can  be  said  of  section  5  of  the 
Act  of  1879,  construed  with  reference  to  section 
8962  of  the  Revised  Statutes,  is  that  it  makes  an 
exception  to  the  provisions  of  that  section,  so 
far  as  railway  companies  are  concerned.  Its 
repeal,  therefore,  leaves  the  original  section  in 
full  force.  The  repeal  was  before  the  failures 
occurred  for  which  the  deductions  complained 
of  were  made. 

Judgment  afflrmed. 


MOSLER  SAFE  AND  LOCK  COMPANY, 

Appt., 

V. 

MOSLER,  BAHMANN  AND  COMPANY. 

(See  8.  a  Beporter*8  ed.  861-863.) 

Letters  patent — claim  for  process — second  patent 
— invalid  claims — aggregation, 

1.  In  an  action  for  the  tnfrinffement  of  three  let- 
ters patent  prranted  to  Moses  Mosler,  No.  278,585. 
Maroo  6,  1888.  for  an  improvement  In  fireproof 
safes,  No.  281,640  for  an  improvement  In  flreppoof 
Bafes,  and  No.  283488  for  an  improvement  in  oend- 
Inff  ansrije  irons,— jydd,t  hat  the  claim  for  the  process 
to  IS' o.  283,138  is  merely  for  the  process  or  method  to- 
volved  in  making  the  article  covered  by  claims  1 
and  2  of  No.  281,640,  which  method  is  a  purely  me- 
chanical oneu 


t.  There  was  no  patentable  toyention  to  No.  288- 
188  when  It  was  applied  for,  to  view  of  what  waa 
applied  for  by  daims  1  and  2  of  No.  281,640. 

8.  After  a  patent  is  granted  for  an  artlole  d^ 
soribed  as  made  by  caustogr  It  to  pass  through  a  oer- 
tato  method  of  operation  to  produoe  it.  the  toventqr 
cannot  afterwaras,  on  an  todependent  application, 
secure  a  patent  for  the  method  to  produoe  the  iden- 
tical article  covered  by  the  preyloui  patent. 

4.  Hetd further, that oUilms land 2 of  Na 281,6411, 
and  the  claim  of  No.  288486,  are  tovalid. 

6.  Held  furtherjn  regard  to  claim  of  No.  2781,685  and 
claim  8  of  No.  281,6401  which  are  claims  to  oombina- 
tions,  that  the  combination  to  each  was  nothing 
more  than  an  aggregation,  and  that  sooh  an  aggre- 
gation was  not  patentable 

6.  There  was  no  exercise  of  the  toventiye  faculty 
to  ustog  a  pattern  of  flexible  material,  to  an  old 
and  familiar  metbod,  to  determtoe  the  Itoes  of  the 
cuts  and  the  shape  of  the  opening,  shown  to  the 
exhibits ;  and  the  change  from  square  cornered 
safes  was  only  a  change  to  form. 

pTo.  248.] 
Argued  April  24,  26,  18S8.    Decided  Ma^  U, 

1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio,  dismissing  a  suit  brought  for  the 
infringement  of  letters  patent.    Amrmdd. 

Opinion  below  in  22  Fed.  Rep.  901. 

The  facts  are  stated  in  the  opinion. 

Mr,  Oeoripe  J.  Murray*  for  appellant: 

If  one  with  a  knowledge  of  the  state  of  the 
art  surreptitiously  attempts  to  appropriate  to 
himself  what  he  knows  does  not  belong  to  bim, 
be  should  be  estopped  against  a  person  whom 
the  Patent  Office  has  decided, — as  against  bis 
claim, — to  be  the  original  and  first  inyentor. 

GreentDood  v.  Bracher,  1  Fed.  Rep.  866; 
Peck,  8.  <fc  TT.  Oo.  v.  Lindsay,  2  Fed.  Rep.  688; 
nanf<yrdv.  Westcott,  16  Off.  Gaz.  1181;  ffotti- 
da^  V.  PiekhardJt,  12  Fed.  Rep.  147;  8,  C,  2d 
Off.  €^.  420;  17.  8.  A  Foreign  8alainander 
Felting  Co,  v.  Ari>estos  Felting  Oo,  18  Blatcbf  . 
812;  Shuter  v.  Daffis,  16  Fed.  Rep.  664;  Rus- 
seUy.  Place,  94  U.  S.  606  (24:214). 

The  decision  of  the  officers  pf  tne  Patent  Of- 
floe  should  not  be  reversed  except  upon  most 
satisfactory  proofs. 

McComb  V.  Ernest,  1  Woods,  196;  Oroueh  v. 
8peer,  6  Off.  Gaz.  187. 

The  records  of  the  interference  case  are  com- 
petent to  prove  the  validity  and  value  of  the 
mventions  sued  upon. 

8mith  V.  Ooodyear  Dental  Vulcanite  Co.  98 
U.  8.  486  (28:952);  Hicks  v.  Otto,  19  Fed.  Rep. 
749;  8huter  v.  Davis,  supra;  U.  8,  Stamping 
Co,  V.  King,  17  Blatcbf.  66;  Hoe  v.  CoUreU, 
Id.  646;  Holliday  v.  Pickhardt,  12  SWL  Rep. 
147;  Consolidated  8qfefy  Valve  Co,  v.  Oromy 
Steam  Oage  <ft  Valve  Co,  118  U.  8. 167  (28:989); 
Webster  Loom  Oo  v.  Eiggins,  106  U.  8.  680(26: 
1177). 

The  burden  of  proof  of  want  of  novelty  resta 
upon  him  who  avers  it,  and  every  reasonable 
doubt  should  be  resolved  against  him. 

Set/mourY,Osbome,  78 U.  S.  11  Wall.  616(20: 
33);  Walker,  Patents,  §  76  and  cases  cited; 
Bates  V.  Coe,  98  U.  8.  81  (25:68);  Imhaeuser  v. 
Buerk,  101  U.  8.  647  (26:946). 

Mr.  James  Moore*  for  appellees: 

Merely  bringing  old  devices  into  Juxtapod* 
tion,  and  there  allowing  each  to  work  out  ita 
own  effect  without  the  production  of  something 
novel,  is  not  invention. 

Unties  V.  Van  Warmer,  87  U.  8.  20  Wall. 
868  (22:248);  Pickering  v.  McCuUough,  104  U, 
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8.  818  (26:751);  Bickendcrfer  v.  Faber,  92  U.  8. 
847  (28:719);  Heald  v.  Rice,  104  U.  8.  787  (26: 
910);  Haik8  v.  Albany  Stove  Co.  128  U.  8.  586 
(81:  285). 

[355]  2fr,  Juitioe  Blatehford  delivered  the  opio- 
ton  of  the  court: 

This  is  a  suit  Id  equity,  brought  in  the  Cir- 
cuit Court  of  the  UDited  8tate8  for  the  South- 
em  District  of  Ohio,  by  the  Mosler  Safe  and 
Lock  Company,  an  Ohio  corporation,  against 

IS56]  Mosler,  Banmann  and  Company,  another  Ohio 
corporation,  for  the  infringement  of  three  let- 
ters patent  of  the  United  States,  each  of  them 
granted  to  Moses  Mosler,  namely,  No.  278,585, 
Slarch  6, 1888,  for  an  improvement  in  fireproof 
safes,  on  an  application  filed  February  5, 1888; 
No.  281,640,  July  17, 1883,  for  an  improvement 
in  fireproof  safes,  on  an  application  filed  De- 
cember 27,  1881;  and  No.  288,136,  August  14. 
1883,  for  an  improvement  in  bending  angle 
irons,  on  an  application  filed  December  11, 
1882. 

The  answer  denies  that  any  one  of  the  three 
patents  shows  anv  invention,  and  also  denies 
Uiat  Mosler  was  the  first  and  original  inventor, 
or  an  inventor  at  all,  of  the  alleged  inventions 
which  the  patents  purport  to  secure,  or  of  any 
of  them,  and  also  denies  that  any  one  of  the 
inventions  has  any  utility.  It  also  denies  in- 
fringement, and  sets  up  various  references  on 
the  question  of  novelty,  in  regard  to  all  three 
<xf  the  patents. 

A  replication  was  put  in,  and  proofs  were 
taken  by  both  parties,  and,  on  a  hearing,  the 
court  dismissed  the  bill  on  the  merits,  its  opin- 
ion, which  accom^nles  the  record,  being  re- 
ported in  22  Fed.  Rep.  901.  That  opinion  sets 
forth  suflSciently  the  nature  of  the  inventions 
covered  by  the  three  patents,  and  the  contents 
of  Uie  specifications  and  claims,  and  we  adopt 
Its  statement,  as  follows: 

"1.  No.  278,585;  application  filed  February 
^,  1883;  letters  dated  March  6, 1888.  The  ob- 
ject of  this  invention,  as  stated  in  the  specifica- 
tion, is  to  provide  an  improved  means  of  con- 
structing the  outer  casing,  so  that  Uie  safe  may 
be  filleaf  rom  the  bottom.  The  front  and  back 
frames  of  the  safe  are  formed  from  ansle  bars, 
which  have  one  side  cut  away,  where  the  bends 
of  the  comers  are  to  be  made,  and  the  uncut 
«ide  bent  around  to  close  the  joint  in  the  cor- 
ner, and  form  a  frame  with  its  outer  corners 
rounded.  The  meetinc  joint  at  the  bottom  of 
the  frame  is  overlapped  by  a  short  angle  piece, 
which  is  screwed  or  riveted  to  the  frame,  unit- 
ing the  joint.  A  sheet  metal  cover  is  bent 
•round  the  top  sides  and  around  the  lower 
rounded  comers  of  the  frames.  Upon  each 
edge  of  this  cover,  at  the  bottom  of  the  safe 
and  between  the  angle  frames,  are  secured  meial 
bars,  which  project  beyond  the  edges  of  the 

ra6Tl  ^x>yex  to  form  rests  for  the  bottom  plate.  The 
safe  is  made  with  the  customarv  sheet  metal 
box  forming  the  interior  receptacle  and  secured 
to  the  cast  metal  door  frame  in  the  usual  man- 
ner. The  top  of  the  caster  frame  conforms  to 
the  curve  of  the  rounded  comers,  and,  after 
the  bottom  plate  is  pushed  into  its  place,  the 
inner  bolts  which  secure  the  caster  frames  pass 
through  the  bottom  plate  which  they  secure 
and  the  angle  frames.  The  patentee  aoes  not 
•claim  the  bent  angle  frames  nor  the  safe  com- 
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posed  of  these  frames  and  the  sheet  metal  cover 
bent  around  them  (the  same  being  shown  and 
claimed  bv  him  in  an  application  then  pend* 
ing),  but  limits  his  claim  to  the  combination, 
in  a  fireproof  safe,  of  the  frames,  the  sheet 
metal  cover,  bent  around  the  top  sides,  and 
lower  comers,  with  projecting  metal  bars,  and 
removable  bottom  plate,  subistantially  as  de- 
scribed. 

"2.  No.  281,640.  This  patent  diflfers  from 
No.  278,585  in  that  a  particular  description  ia 
g^ven,  in  the  specification,  of  the  cuts  in  the 
side  of  the  angle  bar,  where  the  bends  are  to 
be  made;  but  the  patentee  specifies  that  the 
shape  of  the  cut  may  be  variea,  it  only  being 
essential  that  sufficient  metal  be  cut  away  on 
one  side  of  the  angle  bar  to  permit  the  other  or 
uncut  side  to  be  bent,  the  cut  nearest  the  un- 
cut side  being  in  the  form  of  a  curve  or  curves, 
so  that,  when  said  uncut  side  is  bent  to  form 
the  comer,  it  will  bear  upon  and  be  supported 
by  the  carved  end  or  portion  of  the  cut,  and 
thus  be  rounded  by  a  curve  similar  to  the  curve 
of  the  cut  The  claims  are  as  follows:  *1.  An 
angle  bar  for  safe  frames,  consisting,  substan- 
tially as  before  set  forth,  of  a  right-angled  iron 
bar,  one  of  the  sides  of  which  is  cut  away,  leav- 
ing a  curve  facing  the  uncut  side, whereby  said 
uncut  side  may  be  b^ntto  bear  upon  said  curve 
to  form  a  rounded  corner.  2.  An  angle  bar 
for  safe  frames,  consisting,  substantially  as  be- 
fore set  forth,  of  a  right-angled  iron  bar,  one 
of  the  sides  of  which  S  cut  away,  with  curved 
cuts  meeting  a  right-angled  cut,  wherebv  the 
uncut  side  may  m  bent  to  form  rounded  cor- 
ners. 8.  In  a  safe,  the  combination  of  the 
front  and  back  frames,  formed  of  single  bent 
angle  bars,  having  one  side  cut  awav  to  leave 
curved  ends,  upon  which  the  uncut  side  is  bent 
to  form  rounded  corners,  and  a  metal  sheet,  E,  [358] 
bent  around  and  secured  to  said  frames  to  form 
the  top  and  sides  of  the  safe,  substantially  aa 

''3.  No.  288,186,  dated  August  14,  1888,  ap- 

Elication  filed  December  11,  1882.  The  claim 
\  as  follows:  'The  herein  described  process  of 
bending  angle  irons,  which  consists  in  cutting 
awav  a  pomon  of  one  web  by  a  cut  which  sev- 
ers tne  two  webs  at  their  junction,  for  a  dis- 
tance equal  to  the  arc  of  the  comer  to  be  bent, 
and  removes  sufficient  of  metal  in  front  of  the 
single  part  of  the  uncut  web  to  permit  the 
same  to  bend  to  the  desired  angle  and  to  insure 
the  edges  of  the  opening  meeting  to  form  a 
close  joint  as  the  bar  is  &)t,  substantially  as 
shown  and  described.'  In  the  specification  the 
sides  of  the  angle  bar  are  designated  by  the  let- 
ters A  and  B.  A  represents  the  uncut  web» 
and  B  the  cut  web.  The  outer  opening  of  the 
cut,  C'  is  made  by  lines  at  angles  of  forty-five 
degrees  to  the  edge  of  the  web,  so  that,  when 
the  bar  is  bent,  the  edj^es  of  this  opening  meet 
each  other  in  a  true  miter.  The  inner  openings 
D,  which  extends  outward  within  converging 
curved  lines  from  the  angle  of  the  bar  to  where 
it  meets  the  opening  C,  extending  inward  from 
the  edge  of  B,  and  within  converging  lines 
(the  letter  X  suggesting  the  shape  of  the  entire 
opening,  excepting  that  the  outer  opening  ex- 
tends nearly  to  the  angle  of  the  bar),  has  a  dove- 
tailed shape,  bounded  hj  curved  lines  described 
from  points  upon  the  miter  line  and  the  face  of 
the  uucut  web  A.  The  curved  ends  of  the  web 
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B  abut  against  the  uncut  side  when  the  bar  is 
bent,  maklDg  a  close  Joint.  The  patentee  states 
in  the  specification,  that  'the  shape  of  the  open- 
ing or  cutaway  portions  of  web  B  may  be  varied 
at  will,  so  long  as  the  meeting  line  or  lines  be 
not  extended  oeyond  the  space  bounded  by 
the  rounded  corner,  and  the  edge  lines  ex- 
tended to  web  A.'  The  angle  bars  cut  out  as 
described,  it  is  stated  in  the  specification,  may 
be  bent  to  the  proper  form  by  the  machine  rep- 
resented by  Fig.  6  in  the  accompanying  draw- 
ings. 'In  this,  E  represents  a  metal  block  hav- 
ing upwardly  projectingsides  screw  tapped  to 
receive  clamping  screw  F.  The  opposite  cor- 
ners of  the  block  are  rounded  to  fit  the  inner 
W®]  curve  of  the  desired  comer.  G  is  a  loose  block 
of  iron,  between  which  and  the  side  of  block  E 
the  uncut  web  A  is  clamped  by  screw  F,  the 
other  web,  B,  resting  on  the  block,  the  cutaway 
part  over  the  rounded  comer;  by  force  applied 
to  the  projecting  end  of  the  bar  it  is  bent 
around  until  the  severed  edges  meet  in  a  close 
joint.  The  angle  bar  herein  shown  is  not 
claimed  here,  as  it  is  the  subject  of  a  pending 
application.' 

"The  safes  described  in  these  patents  are 
filled  through  the  bottom  opening  with  fire- 
proof cement.  The  bottom  is  then  secured  in 
place  and  the  casters  attached.  The  patentee 
states  in  the  specification  forming  part  of  let- 
ters No.  281,640,  that  before  his  invention  safes 
were  filled  from  the  back,  and  that  his  safe  'can 
be  completely  finished  before  the  filling  is  put 
in.  The  filling  adds  greatly  to  the  weight. 
Much  labor  in  handling  is  therefore  saved.' " 

The  opinion  of  the  circuit  court  then  pro- 
ceeds to  say: '  'For  the  purposes  of  this  suit  these 
three  patents  may  be  considered  as  one,  con- 
taining all  the clauns  involved.  As  counsel  for 
compUinant  suggests,  the  claims  are  for  sep- 
arate and  distinct  but  not  for  independent  in- 
ventions, at  least  so  far  as  the  manufacture  of 
safes  is  concemed.  They  micht  have  been  all 
included  in  one  application  had  the  patentee 
chosen  to  so  present  them. 

"The  first  and  second  claims  in  letters  patent 
No.  281 ,640  are  for  an  angle  bar  for  safe  frames, 
consisting  of  a  right-angled  iron  bar,  one  of  the 
sides  of  which  is  cut  away  (the  cuts  being 
curved  and  meeting  a  right  angled  cut^,  leav- 
ing a  curve  facing  the  uncut  side,  whereoy  said 
uncut  side  may  be  bent  to  form  a  roundel  cor- 
ner. The  patentee  states,  in  the  specification, 
that  he  is  aware  'that  it  has  been  proposed  to 
make  protecting  comer  pieces  for  safes  from 
angle  iron,  from  one  side  of  which  a  triangular 
piece  was  cut  out  to  permit  the  opposite  side  to 
bend.'  He  also  states  that  'the  shape  of  the 
cut  to  permit  the  angle  bar  to  be  bent  to  form 
roundcMJ  comers  may  be  varied  without  depart- 
ing from  the  principle  of  my  invention,'  etc. 

*'In  the  drawings  accompanying  the  specifi- 
cation forminff  part  of  letters  patent  No. 
360]  283.186,  figure  o  represents  a  templet  of  card- 
board or  thin  sheet  metal,  which  the  patentee 
states  he  uses  to  determine  about  the  shape  and 
size  of  the  notch  or  cut  which  it  is  necessary  to 
make  to  admit  of  the  bar  being  bent  to  any  de- 
sired angle  and  to  make  a  comer  of  any  desired 
curve.  The  templet  is  of  the  shape  and  size  of 
a  section  of  the  angle  bar.  One  web  is  severed 
by  a  cut  at  right  angles  to  its  edge;  the  two  webs 
are  then  severed  at  their  junction  for  some  dis- 
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tance  upon  each  side  of  the  cut;  then,  by  bendine 
the  web  so  that  the  cut  edges  will  pass  each 
other,  the  templet  may  be  Mnt  to  any  curve  or 
angle  desired,  and  the  lines  of  the  cuts  require^, 
to  make  the  proper  shape  of  opening  in  angle 
bars  to  be  bent  to  the  same  curve  or  angle» 
marked  and  fixed  upon.  Such  use  of  the  tem- 
plet as  a  pattern  is  nothing  new.  It  is  clearly- 
shown  by  the  testimony,  that  cutting  an  open- 
ing in  one  web  of  an  angle  bar  to  permit  the 
bending  of  the  bar  to  an  angle  or  curve  was 
known  and  used  before  the  date  claimed  by 
complainant's  assignor  for  his  invention.  Dif- 
ferent shapes  of  cuts  and  openings  are  shown  ia 
exhibits  put  in  evidence  by  respondents.  Un- 
less the  precise  cuts  and  shape  of  opening 
shown  in  the  drawing  attached  to  the  specifi- 
cation forming  part  of  the  letters  patent  are 
patentable,  the  claims  are  worthless.  But  the 
patentee  shows  how,  by  the  use  of  a  pattern  of 
fiexible  material — an  old  method,  and  familiar 
as  the  use  of  the  carpenter's  miter  box — he  de- 
termines the  lines  of  the  cuts  and  the  shape  of 
the  opening.  In  this  there  is  no  exercise  of  the 
inventive  faculty;  it  is  only  what  would  occur 
to  a  mechanic  of  ordinary  skill  Moreover,  if 
the  precise  lines  of  cuts  and  shape  of  opening 
shown  in  the  drawings  were  patentable,  the 
patentee  does  not,  as  we  have  seen,  so  limit  his 
claim,  but  seeks  to  cover  variations,  which  he 
says  may  be  made  without  departing  from  the 
principle  of  his  invention.  Claims  1  and  2  in 
letters  patent  No.  281,640,  and  the  claim  in  let- 
ters patent  No.  283,186,  are  therefore  adjudged 
to  be  invalid. 

"As  to  the  combination  claim,  being  the  only 
claim  in  letters  patent  No.  273,585,  and  claim  3 
in  letters  patent  No.  281,640,  they  are  old,  ex- 
cepting only — ^and  this  is  not  material — that  the 
precise  lines  of  cuts  and  the  shape  of  the  open- 
m^  of  the  angle  bar  are  not  found  in  safes  of 
prior  manufacture.  The  sheet  metal  cover  is 
old.  It  is  shown  in  respondent's  exhibit,  'St. 
Louis  Safe.'  The  bars  C  and  lower  removable 
plate  D,  claimed  In  No.  273,585,  are  old.  See 
respondfent's  exhibit  A  and  the  deposition  of 
John  Hurst.  The  safes  in  the  manufacture  of 
which  they  were  used  were  square  cornered,  as 
was  then  the  fashion,  but  that  is  not  material. 
When  the  angle  frames  were  bent  the  comers 
were  roimd,  and  then  heated  and  hammered 
upon  both  sides  of  the  comers,  to  make  them 
square.  Respondent's  testimony  also  estab- 
lishes that  fireproof  safes  were  filled  from  the 
bottom  as  early  as  1879,  by  the  Cincinnati  Safe 
and  Lock  Company,  and  in  that  year,  probably 
also  in  1878.  by  Hall's  Safe  and  Lock  Company. 
The  complainant  was  the  first  to  employ  the 
combination  claimed  in  the  manufacture  of 
round  comered  safes,  but  the  change  from 
square  comered  safes  was  only  a  change  in 
form.  The  combination  is  nothing  more  than 
an  aggregation,  and  falls  by  the  application  of 
the  rulings  in  jSdiles  v.  Van  Wormei\  87  U.  8. 
20  Wall.  358,  868  [22:  241.  2481;  Reckendorfer 
V.  Faher,  92  U.  S.  847  [23:  719],  and  PickeniM 
V.  McGullovah,  104  U.  S.  310, 318  [26: 749, 75lf 
The  bill  is  dismissed  at  complainant's  costs."^ 

It  is  apparent  that  the  claim  for  the  process, 
in  No.  283,136,  is  merely  for  the  process  or 
method  of  cutting  away  and  removing  the 
metal,  so  as  to  permit  of  the  bending,  and  of 
doing  the  bending,  and  of  producing  the  dose 
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joint  aa  the  bending  takes  place;  such  process 
or  method  being  merely  the  process  or  method 
inrolTed  in  making  the  article  covered  by 
claims  1  and  2  of  No.  281,640.  Jn  other  words 
claims  1  and  2  of  No.  281,640  are  each  for  an 
article  produced  by  a  described  method  or  pro- 
c(ss,  and  the  claim  of  No.  283,186  is  for  such 
method  or  process  of  produciug  such  article. 
The  methoa  is  a  purely  mechanical  method. 
No.  281,640  was  applied  for  more  than  eleven 
months  before  No.  288,186  was  applied  for,  aud 
was  issued  twenty-eight  days  before  No.  288,186 
was  issued.  There  was  no  patentable  invention 
in  No.  283,186,  when  it  was  applied  for,  in  view 
of  what  was  applied  for  by  claims  1  and  2  of 
No.  ^1,640.  .After  a  patent  is  granted  for  an 
article  described  as  made  by  causing  it  to  i>ass 

[362]  through  a  certain  method  of  operation  to  pro- 
duce It,  as,  in  this  case,  cutting  away  the  metal 
in  a  certain  manner  and  then  bending  what  is 
left  in  a  certain  manner,  the  inventor  cannot 
afterwards,  on  an  independent  application,  se- 
cure a  patent  for  the  method  or  process  of  cut- 
ting away  the  metal  and  then  bending  it  so  as 
to  produce  the  identical  article  covered  by  the 
previous  patent,  which  article  was  described  in 
that  patent  as  produced  by  the  method  or  pro- 
cess sought  to  be  covered  by  taking  out  the  sec- 
ond patent 

The  circuit  court,  in  its  opinion,  said  that 
the  use  of  Uie  templet  shown  m  Figure  6  of  No. 
283,186,  as  a  pattern,  was  not  new;  that  cutting 
an  opening  in  one  web  of  an  angle  bar,  to  per- 
mit the  bending  of  the  bar  to  an  angle  or  curve, 
was  known  and  used  before  the  date  of  the  pa- 
tentee's invention;  that  different  shapes  of  cuts 
and  openings  were  shown  in  exhibits  put  in 
evidence  by  the  defendant;  that  the  claims  in 
question,  namely,  claims  1  and  2  of  No. 
281,640,  and  the  claim  of  No.  288,136,  were  in- 
▼ah'd,  unless  the  precise  cuts  and  shape  of  open- 
ing shown  in  the  ara  wings  were  patentable;  that 
there  was  no  exercise  of  the  inventive  faculty 
in  using  a  jmttem  of  flexible  material,  in  an  old 
and  familiar  method,  to  determine  the  lines  of 
the  cuts  and  the  shape  of  the  opening;  and  that 
the  patentee  had  not  limited  hfs  claims  to  the 
precise  lines  of  cuts  and  shape  of  opening  shown 
in  the  drawings,  but  had  stated,  m  the  specifi- 
cation of  No.  281,640,  that  the  shape  of  the  cut 
to  permit  the  angle  bar  to  be  bent  to  form 
rounded  comers  might  be  varied  without  de- 
parting from  the  principle  of  the  invention. 
We  concur  in  the  view  that  claims  1  and  2  of 
No.  281,640  and  the  clatin  of  No.  288,186  are 
invalid  for  the  reasons  thus  riven. 

As  to  the  claim  of  No.  278,585  and  claim  8  of 
No.  281,640,  which  are  claims  to  combinations, 
the  opinion  of  the  circuit  court  states  that  those 
claims  are  old,  except  in  the  immaterial  point 
that  the  precise  lines  of  cuts  and  the  shape  of 
the  opening  in  the  angle  bar  are  not  found  in 
safes  of  prior  manufacture;  that  the  sheet 
metal  cover  Is  old,  being  shown  in  defendant's 
exhibit,  "St.  Louis  Safe;"  that  the  bars  G  and 
lower  removable  plate  D,  forming  part  of  the 

i363 1  claim  of  No.  278,585,  are  old,  it  being  immate- 
rial that  the  safes  in  the  manufacture  of  which 
they  were  used  were  square  cornered,  the  cor- 
ners of  the  angle  frames,  when  bent  having 
been  round,  and  having  been  then  made 
square  by  heating  and  hammering  the  metal 
on  both  sides  of  the  comers;   that  fireproof 
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safes  had  been  filled  from  the  bottom  as  early 
as  1879;  that,  although  the  patentee  was  the 
first  to  employ  the  combination  claimed  in  the 
manufacture  of  round  cornered  safes,  the 
change  from  square  cornered  safes  was  only  a 
change  in  form;  and  that  tbe  combination  wa» 
nothing  more  than  an  aggregation,  and  fell 
within  the  rulings  of  this  court,  in  the  cases- 
cited,  that  such  an  aggregation  was  not  patent* 
able.  We  think  these  views  are  correct. 
The  decree  of  the  Circuit  Court  i»  afflrmed. 


JOHN  HOLLAND.  Appt,  |396] 

MORRIS  S.  SHIPLEY  et  al.,  Doing  Busi- 
ness as  the  Shifley-Tybrell  Manufaot* 
UBINO  CoMPAsrr. 

0968  8.  a  Beporter*8  ed.  896-806.) 
Letters  patent— ^hen  invalid. 

In  an  action  for  the  Infringement  of  letters  pa- 
tent, granted  to  the  plaintiff  Janiiary  2SL 1884,  for 
^improvements  in  lead  holders  forpenciis.**  it  ap- 
pearing upon  the  face  of  plaintiff^  specmcatioo 
that  there  were  already  in  use  lead  holdinif  tubes 
for  pencils  with  two  or  more  slots  at  the  lower  end, 
so  as  to  form  elastic  dampiogr  fingers,  closing  upon 
tbe  lead  by  means  of  a  sli(mig  sleeve,  as  well  as 
tubes  with  a  single  slot  and  an  interior  screw 
thread,— Held,  that  the  slots,  the  screw  thread  with- 
in, and  the  outer  sleeve,  being  all  old,  and  the  com- 
bination of  two  or  more  slots  with  the  sleeve,  or  of 
a  single  slot  with  the  screw  thread,  being  also  old» 
it  reoulred  no  invention  to  make  two  or  more  slota 
in  a  tube  threaded  inside  and  sleeved  outside. 

[No.  249.] 
Argued  Apnl  26, 1888,    Decided  May  U,  1888. 

APPEAL  from  a  decree  of  the  Circuit  Ck>urt 
of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio,  dismissing  a  suit  for  the  infringe- 
ment of  letters  patent  for  improvements  in  lead 
holders  for  pencils.    Afflrmed. 

The  facts  are  stated  by  the  court. 

Mr,  Oeoripe  J.  Murray,  for  appellant: 

It  is  clear  that  defendants'  device  embodies 
the  invention  covered  by  the  two  claims  of  com- 
plainant's patent 

Imhaeueer  v.  Buerk,  101  U.  S.  647  (25:946); 
Batee  v.  Coe,  98  U.  S.  87  (25:70);  Blanofiard  v. 
Putnam,  75  U.  S.  8  Wall.  420  (19:488). 

Complainant  was  entitled  to  a  decree  in  ac- 
cordance with  the  prayer  of  the  bill. 

Sharon  v.  Hill,  22  Fed.  Rep.  28;  Peterson  v. 
Simpkins,  26  Fed.  Rep.  486;  Chffin  v.  Ogden,  85- 
U.  8. 18  WalL  120  (21:821). 

Messrs.  E,  E,  Wood  and  Edward  Boyd,  for 
appellees: 

A  sale  of  the  thing  patented  to  an  agent  of 
the  patentee,  employea  by  him  to  make  the 
purchase,  on  account  of  the  patentee,  is  not, 
per  se,  an  infringement. 

Byam  v.  BuUard,  1  Curt  100;  Curt  Patents, 
4th  ed.  §  800. 

Mr,  Justice  Chray  delivered  the  opinion  of    r^^-, 
the  court:  [397] 

This  is  an  appeal  from  a  decree  dismissing  a. 
bill  in  equity  lor  the  infrin  cement  of  letters  pa- 
tent ^nted  to  the  plaintiff  January  22,  1884, 
for  'Mmprovementsin  lead  holders  for  pencils,**^ 
which  (omitting  the  drawings  and  theezplani^ 
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tioii  of  tbem)  fully  shows  the  invention  claimed. 
«nd  the  form  of  lead  holders  or  lead  tubes  pie- 
Tiously  in  use  and  known  to  the  patentee,  as 
follows: 

*'The  object  of  my  present  invention  is  to 
hold  the  lead  or  crayon  in  pencils  from  slipping 
back  within  the  tube  when  pressed  upon  by  the 
act  of  writing,  without  danger  of  breaking  the 
lead. 

"Lead  tubes  now  in  common  use  are  usually 
slotted  at  the  lower  end  to  form  elastic  clamp- 
ing fingers,  which  fingers  are  closed  upon  the 
lead  near  its  point  end  bv  a  sleeve  or  a  tube 
which  moves  longitudinally  over  the  fingers. 
These  fingers  are  either  smooth  upon  the  in- 
side, or  terminate  at  their  ends  in  sharp  inward 
projections  or  claws.  The  first  kind  soon  be- 
comes so  smooth  that  the  lead  slips  back  when 
borne  upon  in  the  act  of  writing;  and  the  sec- 
ond frequently  breaks  the  lead  when  the  clamp- 
ing sleeve  is  tightened  up,  and  when  tightened 
up  carefully  the  lead  often  breaks  in  use  when 
writing  with  the  pencil  inclined.  I  overcome 
both  these  objections  by  making  a  fine  screw 
thread  within  the  lower  end  of  the  tube,  before 
it  is  slotted  to  form  the  damping  fingers." 

'The  clamping  fingers  may,  instead  of  being 
screw  threaded  upon  the  inside,  be  serrated  or 
roughened  to  accomplish  the  same  result;  but 
the  screw  thread  is  much  better,  because  by 
this  means  a  uniformly  even  roughened  surface 
can  be  made  within  the  lower  end  of  the  tube 
at  comparatively  small  expense;  and,  as  these 
pencils  are  designed  to  take  the  place  of  the 
common  lead  pencil,  the^r  must  be  made  cheaply 
to  insure  their  introduction  into  general  use. 

"I  am  aware  that  it  is  old  to  provide  a  pencil 
case  for  holding  ordinary  lead  pencils  with  a 
sliding  rin^,  to  whidi  are  secured  spring  clamps 
having  their  holding  surfaces  serrated,  and  hav- 
ing their  shanks  bent  to  approach  each  other, 
then  jut  outwardly  and  downwardly  at  their 
free  ends,  so  that  a  ring  slide  may  be  moved 
upon  said  shanks  to  cause  the  free  ends  of  the 
clamps  to  grasp  or  release  a  pencil;  and  I  am 
also  aware  that  it  is  old  to  provide  the  lead 
holding  tube  of  a  pencil  with  an  interior  thread 
and  a  single  slot  I  therefore  do  not  claim 
•either  of  these  devices. 

'*I  claim  as  my  invention: 

"1.  As  a  new  article  of  manufacture,  a  lead 
tube  for  pencils,  consisting,  substantially  as  be- 
fore set  forth,  of  a  tube  provided  at  one  end 
with  internal  or  female  threads  and  two  or  more 
longitudinal  slots  to  form  threaded  fingers. 

"2.  The  combination,  with  the  lead  tube  pro- 
vided at  one  end  with  internal  threads  and  two 
or  more  longitudinal  slots,  of  a  clamping  sleeve 
adapted  to  be  adjusted  upon  the  slotteaend  of 
the  tube  to  press  the  threaded  fingers  upon  a 
lead,  substantially  as  described." 

It  thus  appears  upon  the  face  of  the  plaintifiTs 
specification  that  there  were  already  in  use 
lead  holding  tubes  for  pencils  with  two  or  more 
slots  at  the  lower  end,  so  as  to  form  elastic 
■clamping  fingers,  closing  upon  the  le^  bv 
means  of  a  sliding  sleeve;  as  well  as  tubes  with 
a  single  slot  and  an  interior  screw  thread. 

The  slots,  the  screw  thread  within,  and  the 
outer  sleeve  bcine  all  old,  and  the  combination 
of  two  or  more  slots  with  the  sleeve,  or  of  a 
single  slot  with  the  screw  thread,  being  aiso 
old,  it  is  too  clear  for  discussion,  that  to  make 
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two  or  more  slots  in  a  tube  threaded  imside  and 
sleeved  outside  required  no  invention;  and  it  is 
therefore  unnecessary  to  consider  the  evidence 
upon  the  question  whether  the  plaintiff  was  tho 
first  person  who  did  this. 
Decree  affirmed. 


HENRY  HERRMAN  et  al.,  PlffB,  in  Err.,    [363 J 

CHARLES  E.  MILLER  bt  al.,  Errs,  of 
Chester  A.  Arthur,  Late  Collector  of 
the  Port  of  New  York. 

(See  8.  G.  **  fierrman  v.  Arthvir^*^  Reporter's  ed. 

868-870.) 

Excessive  dutie^—evidenee—queition  qffaet. 

1.  In  an  action  to  recover  moneys  exacted  as  ez* 
oessive  duties  on  the  Importation  of  goods,  evi- 
dence offered  by  defendant  to  show  that  the  goods 
imported  bore  a  similitude  to  other  goods  in  the 
market  on  which  a  spectflo  duty  was  uUd,  held  ad- 
missible. 

2.  Held  further,  that  the  question  of  siroilitude 
was  one  of  fact,  under  the  ciroumstanoes  of  the 
case,  and  should  have  been  submitted  to  the  jury 
under  proper  instructions;  and  that  it  was  error  for 
the  court  to  direct  a  verdict  for  the  defendant. 

[No.  250.] 

Argued  April  tS,  1888.    Decided  Map  U»  1888. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  verdict  for  the  defendant 
in  an  action  to  recover  duties  illegally  exacted 
on  «)ods  imported.    Eeversed. 

The  facts  are  f ullv  stated  in  the  opinion. 

Mesers,  Stephen  G,  Clarke  and  Edwin  B. 
Smith*  for  plaintiffs  in  error: 

Upon  the  plaintiffs  was  thrown  the  burden 
of  showin|<  error  on  the  part  of  the  collector 
in  this  assessment. 

Arthur  V.   Unkart,  96  U.  S.  118(24:768). 

As  to  the  new  issue  raised  bv  the  government 
upon  the  trial,  the  burden  oi  proof  was  upon 
the  defense 

Chung  Tune  v.  KMy,  14  Fed.  Rep,  642;  5. 
C.  8  Sawy.  416;  Kennedy  v.  Hartranft,  0  Fed. 
Rep.  18;  Ross  v.  Fuller,  17  Fed.  Rep.  224. 

Any  action  of  the  collector,  appraisers,  or 
customs  offlcers,wbich  is  proved,  by  admissible 
testimony,  not  to  be  in  accord  with  law  or  fact 
is  insufficient  to  displace  the  value  declared  on 
the  entry. 

Sampson  v.  Peaslee,  61  U.  S.  20  How.  576 
(15: 1025);  Morlot  v.  Lawrence,  8  Blatchf.  128; 
Vaeeari  Y,JddxioeU,  Id.  374;  Arthur  v.  Morgan, 
112  U.  8.  501  (28:  827). 

The  appraisal,  to  supersede  the  invoice,  must 
be  corrfH^t 

Murphy  V.  Amson,  96  U.  S.  181  (24: 773). 

An  inquiry  as  to  the  resemblance  of  goods 
raised  a  new  issue,  outside  the  pleadings. 

McKyring  v.  Bull,  16  N.  Y.  304;  Codd  v. 
Itathbone,  19  N.  Y.  37,  89;  Weaver  v.  Barden, 
49  N.  Y.  286. 

If  the  witnesses  produced  by  the  defense 
were  not  called  as  experts,  then  their  testimony, 
upon  the  very  conclusion  to  be  ascertained  by 
the  jury,  was  a  nullity. 

Bobertson  v.  /StorAr,  15  N.  H.  109;  Concord  B. 
R  Co.  V.  Oreely,  23  N.  H.  287;  Protection  Ins. 
Co,  V.  Harmer,  2  Ohio  St.  452. 
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Whether  goods  aaBessed  for  duty  are  of  like 
description  to  certain  enumerated  articles  is  a 
onestion  for  the  lory. 

Qrunlecff  v.  Qoodrieh,  101  U.  a  278  (25: 

8o  is  the  question  of  similitude. 

QambU  v.  Mason,  7  Am.  L.  Reg.  178;  ap- 
peal dismissed,  62  U.  8.  21  How.  890  (16:  81); 
Bo$$  y.  Peatlee,  2  Curt.  601 ;  Beehnagel  v.  Mw- 

n,  102  U.  S.  199  (26: 181). 
Then  the  8ame.article  is  twice  enumerated 
the  lower  rate  of  duty  must  preyail. 

Arthur  v.  Suiqfteld,  96  U.  8.  129,  180  (24; 
773);  Smyths  v.  Make,  90  U.  8.  28  Wall.  874 
<28:  47);  Solomon  v.  Artliur,  102  U.  8.  211  (26: 
147);  liikY.  Arthur,  108  U.  8.  481  (26:  620); 
BaH>er  v.  SdieU,  107  U.  8.  617  (27: 490). 

Mr,  G*  A.  Jeiik«»  SoUcitor-Oen,,  for  de- 
fendants in  error. 

1 364  ]     Mr,  Justice  Bl atchford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law,  brought  by  Henry 
Herrman,  Charles  Stembach.  and  Abraham 
Herrman,  against  Chester  A.  Arthur,  Collector 
of  Customs  at  the  Port  of  New  York,  in  the 
Superior  Court  of  the  City  of  New  York,  and 
removed  by  thcdefeudant  into  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  New  York,  to  recover  the  sum  of  $867,  al- 
leged to  have  been  exacted  by  the  defendant 
from  the  plaintiffs  as  excessive  duties  on  the 
importation  of  goods  made  of  calf  hairand  cot- 
ton, in  the  Port  of  New  York,  in  November, 
1876.  At  the  trial,  before  a  jiiry,  the  court  di- 
rected a  verdict  for  the  defendant,  which  was 
rendered,  and  a  Judgment  was  entered  for  the 
defendant,  for  costs. 

It  appears  by  the  bill  of  exceptions  that  the 
goods  were  described  in  the  invoices  and  entries, 
some  as  "brown  calf-hair  sealskin,"  some  as 
"brown  calf -hair/'  and  some  as  '*brown  calf- 
hair  lustre."  The  duties  were  assessed  at  50 
cents  a  pound  and  85  per  cent  ad  valorem,  as 
upon  goods  made  of  wool,  hair  and  cotton. 
Ibis  assessment  took  place  under  the  provision 
of  schedule  L  of  section  2504  of  the  Revised 
Statutes  (p.  471,  2d  ed.),  which  was  as  follows: 
"Woolen  cloths,  woolen  shawls,  and  all  man- 
ufactures of  wool  of  every  description,  made 
wholly  or  in  part  of  wool,  not  herein  otherwise 

Provided  for:  fifty  cents  per  pound,  and,  in  ad- 
ifilon  thereto,  thirty-five  per  centiun  ad  ta- 
lorem. "  The  evidence  showed  that  the  goods  in 
fact  contained  no  wool,  the  warp  being  of  cot- 
ton and  the  filling  of  cow  or  csif  hair.  There 
were  18  cases  of  the  goods;  those  in  12  of  the 
cases  cost  under  40  cents  a  pound,  and  those  in 
the  remaining  case  cost  over  40  and  under  60 
cents  a  pound.  The  plaintiffs  protested  against 
£305]  the  liquidatioD,  because  the  goods  were  re- 
turned by  the  appraiser  as  a  manufacture  of 
wool,  hair,  and  cotton,  and,  as  such,  liable  to 
a  duty  of  50  cents  per  pound  and  85  per  ceut 
ad  valorem,  and  claimed,  in  the  protest,  that 
the  goods  were  a  manufacture  of  cow  and  calf 
hair  and  cotton,  and  liable,  under  section  2409 
and  the  last  paragraph  of  schedule  A  of  section 
2504  (p.  461,  2d  ed.),  to  a  du^  of  85  per  cent 
adtalorem,  as  partly  manufactured  of  cotton; 
or  else  liable  to  a  duty  of  80  per  cent  ad  valorem, 
under  the  provision  of  schedule  M  of  section 
SMH  (p.  476,  2d  ed.),  as  follows:    ''Hair  cloth 
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known  as  'crinoline  doth,'  and  all  other  man- 
ufactures of  hair,  not  otherwise  provided  for: 
thirty  per  centum  ad  valorem,"  Section  2409 
provided  as  follows:  "  There  shall  be  levied, 
collected,  and  paid  on  each  and  every  nonenum- 
crated  article  which  bears  a  similitude,  eiUier  in 
material,  quality,  texture,  or  the  use  to  which 
it  may  be  applied,  to  any  article  enumerated  in 
this  title,  as  chargeable  with  duty,  the  same 
rate  of  duty  which  is  levied  and  charged  on 
the  enumerated  article  which  it  most  resembles 
in  any  of  the  particulars  before  mentioned; 
and  if  any  nonenumerated  article  equally  re- 
sembles two  or  more  enumerated  articles,  on 
which  different  rates  of  duty  are  chargeable, 
there  shall  be  levied,  collected,  and  paid,  on 
such  nonenumerated  article,  the  same  rate  of 
duty  as  is  chargeable  on  the  article  which  it  re- 
sembles paying  the  highest  duty;  and  on  all 
articles  manuractured  irom  two  or  more  ma- 
terials, the  duty  shall  be  assessed  at  the  high- 
est rates  at  which  any  of  its  component  parts 
may  be  chargeable.'^  The  last  paragraph  of 
schedule  A  ofsection  2504  read  thtis:  '  'Cotton 
braids,  insertings,  lace,  trimming,  or  bobbinet, 
and  all  other  manufactures  of  cotton,  not  other- 
wise provided  for:  thirty-five  per  centum  ad 
valorem,*'  In  claiming  that  the  duty  shoiild 
have  been  85  per  cent  aS  valorem,  reference  was 
made  to  the  last  clause  of  section  2499,  as  pro- 
viding that,  as  the  goods  in  question  were  man- 
ufactured from  cotton  and  hair,  the  duty  was 
assessable  at  the  highest  rate  at  which  either  of 
those  two  component  materials  was  chargeable, 
and  that  the  highest  rate,  being  85  per  cent  ad 
valorem,  was  imposed  on  the  manufacture  of 
cotton,  under  the  last  paragraph  of  schedule  A 
of  section  2604.  The  further  claim  of  the 
plaintiffs  was  that  if  the  goods  were  not  thus 
liable  to  a  duty  of  85  per  cent  ad  valorem,  as  a 
manufacture  of  cotton,  they  were  liable  to  a 
duty  of  80  per  cent  ad  valorem,  as  a  manufac- 
ture of  hair,  under  the  above  quoted  provision 
of  schedule  M  of  section  2504.  The  plaintiff's 
counsel  read  in  evidence  a  decision  of  Uie  Treas- 
ury Department,  made  in  1874,  to  the  effect 
that  calf  hair  and  cotton  goods  were  held  to  be 
dutiable,  under  section  2499  of  the  Revised  Stat- 
utes, at  the  highest  rate  at  which  any  of  their 
component  parts  was  chargeable,  namely,  cot- 
ton, and  not  under  the  provision  for  manufac- 
tures of  hair.  This  would  have  given  a  duty 
of  85  per  cent  ad  valorem.  But  it  dearly  ap- 
peared at  the  trial  that  the  duty  assessed,  of  50 
cents  a  pound  and,  in  addition  thereto,  85  per 
cent  ad  valorem,  was  assessed  under  the  errone- 
ous view  that  the  goods  contained  wool. 

The  plaintiffs  having  thus  shown  that  the 
liquidation  made  was  illegal,  whether  the  prop- 
er duty  should  have  been  85  per  cent  or  only 
80  per  cent,  the  defendant  sought  to  support 
the  validity  of  the  assessment  of  duties  which 
he  had  made,  under  the  first  clause  of  section 
2499,  before  ouoted,  that  "there  shall  be  levied, 
collected,  ana  paid,  on  each  and  every  non- 
enumerated  article  which  bears  a  similitude, 
either  in  material,  quality,  texture,  or  the  use 
to  which  it  may  be  applied,  to  any  article  enu- 
merated in  this  title,  as  charceable  with  duty, 
the  same  rate  of  duty  which  is  levied  and 
charged  on  the  ennmcmted  article  which  it 
most  resembles  in  any  of  the  particulars  before 
mentioned."    It  was  contended  by  the  defend- 
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ant  tbat  the  goods  in  question,  composed  of 
cow  or  calf  mdr  and  cotton,  were  a  nonenu- 
merated  article,  and  that  thev  hore  a  similitude, 
in  the  particulars  mentioned  in  section  2499,  to 
articles  enumerated  as  phargeable  with  duty 
under  the  following  provision  of  Schedule  L  of 
section  2504  (p. 471,2a  ed.),namely:  "Flannels, 
blankets,  hats  of  wool,  knit  goods,  balmorals, 
woolen  and  worsted  ^ams,  and  all  manufac- 
tures of  every  descnption  composed  wholly 
or  in  part  of  worsted,  the  hair  of  the  alpaca, 
goat,  or  other  like  animals,  except  such  as  are 
composed  in  part  of  wool,  not  otherwise  pro- 
yided  for,  valued  at  not  exceeding  forty  cents 
per  pound:  twenty  cents  per  pound;  valued  at 
above  forty  cents  per  pound  and  not  exceeding 
sixty  cents  per  pound:  thirty  cents  per  pound; 
valued  at  above  sixty  cents  per  pound  and  not 
exceeding  eighty  cents  per  pound:  forty  cents 
per  pound;  viEdued  at  above  eighty  cents  per 
pound:  Mty  cents  per  pound;  and,  in  addition 
thereto,  upon  all  the  above  named  articles, 
thirty-five  per  centum  ad  valorem," 

It  was  sought  to  be  shown  by  the  defendant 
that  the  goo£  imported  in  this  case  bore  a  simil- 
itude, in  some  one  of  the  particulars  men- 
tioned in  section  2499,  to  goods  which  had  pre- 
viously been  in  the  market,  of  two  classes*  one 
composed  of  wool,  hair,  and  cotton,  and  the 
other  composed  of  goat's  hair  and  cotton,  al- 
though it  appeared  distinctly  that  the  goods 
involved  in  twelve  of  the  cases  in  question  cost 
under  40  cents  a  pound,  and,  in  this  view,  such 
of  them  as  bore  a  similitude  to  the  ffoat's  hair 
and  cotton  goods  would  have  been  dutiable  at 
only  20  cents  per  pound  and  85  per  cent  ad  va- 
lorem, insteaa  of  50  cents  per  pound  and  85 
per  cent  ad  valorem;  and  that  the  goods  in  the 
remaining  case  cost  over  40  and  under  60  cents 
a  pound,  and  so  would  have  been  liable  to  a 
duty  of  only  80  cents  per  pound  and  35  per  cent 
ad  valorem  mstead  of  50  cents  per  pound  and 
85  per  cent  ad  valorem. 

The  witnesses  on  the  issue  thus  ndsed  were 
all  introduced  on  the  part  of  the  defendant. 
When  both  parties  had  rested,  the  counsel  for 
the  defendant  moved  the  court  to  direct  a  ver- 
dict for  tiie  defendant,  on  the  ground  that  the 
evidence  was  clear  and  undisputed,  as  to  the 
two  classes  of  prior  fl;oods,  namely,  the  wool, 
hair,  and  cotton  goods,  and  the  goat's  hair  and 
cotton  ffoods,  that  those  goods  ensted  and  sub- 
stantially resembled  in  every  important  partic- 
ular the  imported  goods  in  Question.  The  court 
granted  the  motion,  and  directed  a  verdict  in 
xavorof  the  defendant  The  plaintifEs  excepted, 
and  have  brought  a  writ  of  error  to  review  the 
Judgment 

The  plaintififs  objected  and  excepted  to  the 
introduction  of  the  testimony  as  to  similitude 
offered  by  the  defendant,  on  the  ground  that  it 
was  incompetent,  irrelevant,  and  immaterial, 
and  on  the  further  ground  that  the  defendant 
having  based  his  assessment  on  the  view  that 
the  g(KKls  contained  wool,  could  not  now  be  per- 
mitted to  Justify  the  assessment  on  any  other 
ground.  But  we  think  that  this  obiection  was 
properly  overruled.  The  suit  was  brought  for 
an  illegal  exaction  of  duties,  and,  if  the  law  in 
force  at  the  time,  properly  interpreted.  Justified 
the  exaction  of  the  duties  imposed,  it  was  com- 
petent for  the  defendant  to  show  it  at  the  trial. 
The  complaint  alleges  that  the  defendant,  as 
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collector,  exacted  as  duties  so  much  money, 
that  the  true  duty  was  only  so  much,  and  thai 
the  plaintiffs  claim  to  recover  the  aifference. 
The  answer  alleges  that  the  amount  of  money 
collected  from  the  plaintiffs  was  the  amount 
due  from  them  to  the  United  States,  according 
to  the  rate  of  duty  imposed  by  law  upon  the 
goods  in  question.  This  did  not  confine  the 
issue  solely  to  the  question  whether  there  was 
wool  in  the  goods. 

It  appearM,  in  the  coarse  of  the  testimony 
put  in  by  the  defendant,  that  two  of  the  three 
samples  of  the  prior  goods  introduced  by  him 
in  evidence  cost  over  80  cents  a  pound,  the 
goafs  hair  in  them  being  that  ol  Uie  mohair 
goat,  as  was  also  the  goat's  hair  in  the  third 
sample;  and  that  the  mohair  fibre  came  from 
the  alpaca  goat,  and  was  sometimes  a  foot  in 
length,  but  generally  from  six  to  seven  faiches 
lon^,  while  ^f  hair  was  always  short,  perhaps 
an  inch  or  an  inch  and  a  quarter  long.  It  also 
appeared,  by  the  testimony,  that  ue  mohair 
goods  were  almost  uniformly  much  finer  in  ap- 
pearance than  the  calf  or  cow  hair  and  cotton 
goods;  that  the  cost  of  them  was  much  higher; 
and  that  the  plaintiffs'  soods  resembled  certain 
vegetable  fibre  goods  imported  prior  to  1875 
and  1876,  more  nearly  than  they  resembled  the 
goafs  hair  and  cotton  goods  or  the  mohair  and 
cotton  goods. 

The  direction  of  a  verdict  for  the  defendant 
in  the  present  case  is  sought  to  be  Justified  by 
the  ruhng  of  this  court  in  Arthur  v.  Fox,  1C6 
U.  8.  125  [27: 675].  In  that  case,  the  article 
in  question  was  called  "velours,"  and  was  com- 
posed of  cow  or  calf  hair,  vegetable  fibre,  and 
cotton,  was  an  imitation  of  sealskin,  and  was 
used  for  manufacturing  hats  and  caps.  The 
goods  were  not  specifioilly  enumerated  in  the 
statute,  but,  in  the  use  to  which  they  were  put, 
and  in  appearance  and  material,  resembled 
manufactures  of  ffoaf s  hair  and  cotton,  more 
nearly  than  any  other  article  of  commerce,  the 
goods  of  both  kinds  being  frequently  commer- 
cially called  "seals,"  and  b^g  made  to  rep- 
resent sealskin,  and  being  used  lor  the  purposes 
for  which  sealskin  was  used.  The  component 
material  of  chief  value  in  *' velours"  was  cow 
and  calf  hair,  and  not  cotton.  The  importers 
claimed  that  the  goods  were  dutiable  at  85  per 
cent  ad  valorem  under  schedule  A  of  section 
2504,  as  manufactures  of  cotton,  while  the 
collector  exacted  a  duty  of  60  cents  per  pound 
and  85  per  cent  ad  valorem,  on  account  of  the 
similitude  the  goods  bore  to  manufactures 
composed  wholly  or  in  part  of  the  hair  of  the 
goat,  without  wool,  under  section  2499  and  the 
provision  of  schedule  L  of  section  2504,  in  re- 
gard to  manufactures  composed  wholly  or  in 
part  of  the  hair  of  the  goat  and  containing  no 
wool.  Inasmuch  as  the  collector  in  that  case 
implied  a  duty  of  60  cents  per  pound  and  86 
per  cent  ad  vaiorem,  the  goods  must  have  been 
valued  at  above  80  cents  per  pound,  according 
to  the  terms  of  that  clause  of  schedule  L.  The 
court  instructed  the  Jury  to  find  for  the  import- 
ers, and  this  court  held  that  the  instruction  was 
erroneous.  The  view  taken  here  was,  that  the 
goods  were  nonenumerated,  but  were  substan- 
tially like  a  manufacture  of  goafs  hair  and  cot- 
ton, which  was  enumerated  in  the  clause 
?[Uoted  from  schedule  L.  One  strong  ground 
or  the  ruling  made  by  this  court  is  thus  stated 
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in  Us  opinion  delivered  by  OhitfJuitieeV^tAte. 
BpeMng  pt  the  goods  imported  in  that  case,  it 
«^:  "Thej  are  made  of  ootton  and  cow  hair, 
SDd  are  evidenUy  of  equal  quality  with  the 
inanufactureaof  ootton  and  goat's  hair,  because. 
in  this  case,  they  are  charged  with  a  duty  of 
fifty  cents  per  pound,  thus  indicating  a  value 
of  eiffhty  cents  a  pound  or  over,  wmch  calls 
for  denighest  duty  per  pound  put  on  the 
goat's  hair  goods." 

In  the  present  case,  the  samples  of  goat's  hair 
goods  introduced  by  the  defendant  as  the  stand- 
ard of  comparison,  to  make  out  the  similitude 
spoken  of  in  section  2499,  were  all  of  them  mo- 
hair ffoods,  two  of  which  samples  were  worth 
over  80  cents  a  pound,  and  thus  subject,  under 
schedule  L  to  the  rate  of  du^  imposed  in  the 
present  case  upon  the  goods  of  the  plaintiffs; 
while  it  was  proved  that  the  plaintiffs'  goods 
in  twelve  of  the  cases  cost  under  40  cents  a 
pound,  and  in  the  remaining  case  cost  over  40 
and  under  60  cents  a  pound.  Thus,  as  a  mat- 
ter of  law,  in  the  present  case,  the  i>laintiff8' 
goods,  of  such  inferior  value  and  material,  were 
compared  with  costly  mohair  ffoods,  and  the 
duty  assessed  on  them  was  held  to  have  been 
properly  charged.  « 

We  are  of  opinion  that  the  question  of  the 
similitude  was  one  of  fact,  which  should  have 
been  submitted  to  (be  Jury,  under  proper  in- 
stmctlons.  As  there  was  error  in  the  particu- 
lar mentioned,  we  do  not  deem  it  proper  to 
consider  any  of  the  other  questions  raised  and 
discussed  by  counseL 

The  Judgment  i$  rev&reed,  cmd  the  eaee  ie  re- 
manded to  the  Circuit  Court  with  a  direction  to 
Moard  a  new  trial. 


ROBERT  E.  JENKINS,  Assignee  in  Bank- 
ruptcy of  Bamubl  J.  Walseb,  Fiff,  in 
Err., 

prrERNATIONAL  BANK  OP  CHICAGO 

BT  AL. 

(See  8. 0.  Beporter^s  ed.  484-480.) 
Supplemental  biU— Statute  ef  Limitatione. 

1.  Btrlctirnew  matter  arisinfr  after  the  tXLng  of  a 
bill,  propenv  set  up  by  way  of  supplemental  olll,  in 
support  of  the  relief  originally  prayed  for,  cannot 
be  considered  as  a  new  cause  of  action. 

2.  The  Statute  of  Limitations  has  no  application 
to  such  supplemental  bilL 

[No.  264.] 
Submitted  April  S6,  1888.    Decided  Maif  U, 

1888. 

r\  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois,  to  review  a  judgment  af- 
Urming  a  decree  of  the  Circuit  Court  of  that 
8late,  for  the  foreclosure  and  sale  of  certain 
collateral  securities,  in  an  action  brought  by 
the  International  Bank  against  Samuel  J. 
Walkertflal.  Affirmed. 
Reported  below  in  111  HL  462. 

Statement  by  Mr.  Justice  Matthews  s 
This  case  was  before  the  Supreme  Court  of 
Illinois  at  the  March  Term,  1881,  when  the  de- 
cree therein,  in  favor  of  the  present  defendants 
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in  error,  was  reversed,  and  the  cause  was  re- 
manded to  the  Circuit  Court  of  Cook  County. 
Illinois,  for  further  proceedings.  That  judg- 
ment is  reported  in  97  HI.  568.  The  cause  was 
reinstated  Dv  the  Circuit  Court,  and  after  fur- 
ther proceeoings  therein  a  final  decree  was  ren- 
dered in  favor  of  the  defendants  in  error,  which 
on  appeal  was  affirmed  in  the  Supreme  Court 
of  Bhnois  on  November  17,  1884,  and  is  re- 
ported in  111  111.  462.  From  that  decree  the 
plaintiff  has  brought  the  present  writ  of  error. 

For  the  purpose  of  determining  the  only  fed- 
eral question  arising  upon  the  record,  the  fol- 
lowing statement  of  the  case  made  by  the  Su- 
preme Court  of  Illinpis,  and  prefixed  to  its 
opinion  as  reported  in  111  HI.  462,  is  sufficient. 
That  statement  is  as  follows: 

"A  bill  in  chancery  was  filed  February  17, 
1876,  in  the  Cook  County  Circuit  Court,  by  the 
International  Bank  against  Samuel  J.  Walker 
and  other  persons  to  foreclose  and  sell  certain 
collateral  securities  which  had  been  pledged  by 
Walker  to  the  Bank  to  secure  the  pavment  of  [485] 
principal  notes  of  various  dates  made  by  Walk- 
er to  the  Bank,  some  twentv-two  oi  which 
were  still  held  by  it,  and  about  ten  others 
transferred  to  the  other  parties  to  the  suit. 
The  prayer  of  the  bill  was  that  a  decree  might 
be  entered  fixing  and  establishing  the  amount 
of  indebtedness  due  the  Bank  nom  Walker, 
and  for  a  sale  of  the  collateral  so  pledged,  and 
the  application  of  the  proceeds  to  the  payment 
of  such  indebtedness.  Walker  answered,  al- 
leging that  a  large  amount  of  usurious  interest 
entered  into  and  formed  a  part  of  the  alleged 
indebtedness,  and  insisting  that  an  account  be 
taken  between  the  parties i^d  that  such  usuri- 
ous interest  be  applied  toward  the  satisfaction 
of  such  indebtedness,  and  that  the  collaterals  be 
surrendered.  Walker  also  filed  a  cross  bill 
making  the  same  allegations,  and  praying 
for  an  account,  and  the  application  of  such 
usurious  interest,  and  for  a  surrender  of  the 
collaterals. 

"  July  6,  1877,  the  circuit  court  made  an  in- 
terlocutory decree  in  the  cause,  which  denied 
the  right  to  interpose  the  defense  of  usury,  and 
directed  an  account  to  be  taken  of  what  was 
due  on  the  principal  notes  held  by  the  Bank, 
excluding  tne  defense  of  usury  ana  of  usurious 
payments  of  interest.  In  pursuance  of  an  ac- 
count taken  as  thus  directed,  dated  January  15, 
1878,  a  final  decree  was  entered  on  April  25, 
1878,  finding  the  amount  due  the  Bank  from 
Walker  on  tne  notes  held  by  it  to  be,  on  Jan- 
uary 15, 1878,  $172,474,  and  directing  a  sale 
of  the  collaterals  held  by  the  Bank  to  satisfy  it. 
April  26, 1878,  Walker  went  intp  bankruptcy, 
and  July  81,  1878,  Jenkins,  the  appellant,  re- 
ceived the  deed  as  his  assignee  in  bankruptcy. 
The  decree  of  April  25, 1878,  was  by  this  court, 
at  its  March  Term,  1881,  in  Jenkine  v.  Interna- 
tional Bank,  97  111.  568,  reversed  on  the 
ground  that  the  direction  to  the  master,  in  the 
order  of  reference  not  to  consider  the  question 
of  usurious  payments  of  interest  upon  any  of 
the  notes,  was  erroneous.  The  collaterals  so 
sought  to  be  sold  had  been  specifically  pledged 
by  Walker  to  the  Bank,  each  to  seciure  a  par- 
ticular note.  The  Bank  also  held  an  agreement 
from  Walker  that  each  of  the  collaterals, 
though  specifically  pledged  as  securitv  for  a 
specmc  principal  note,  &ould  also,  after  the    [486] 
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satisfaction  of  Bach  principal  note,  be  held  as 
security  for  Walker's  entire  indebtedness  to  the 
Bank,  if  any  surplus  remained  which  could  be 
80  applied  after  the  satisfaction  of  such  partic- 
ular note. 

"On  March  11, 1874,  George Wilshire  and 
others  filed  their  bill  of  complaint  against  the 
International  Bank,  David  jPrey,  Samuel  J. 
Walker  and  others,  alleging  that  they  had  pur- 
chased of  Walker  certain  premises,  and  setting 
out  that  Fre7  claimed  to  own  a  certain  mort* 
gage  upon  the  same,  executed  by  Walker  prior 
to  their  purchase,  which  Frey  obtained  from 
the  Bank,  but  that  there  was  nothing  due  upon 
it,  and  praying  that  the.same  might  be  surren- 
dered and  canceled.  Frey  filed  a  cross  bill, 
setting  up  his  principal  note  and  the  collateral 
note  and  security  so  executed  by  Walker  to  the 
Bank,  aUeging  tnat  he  had  boii^t  said  princi- 
pal note  of  the  Bank  for  full  value,  and  pray- 
ing for  the  foreclosure  of  the  mortgage  and 
sale  of  the  premises.  The  Bank  also  med  its 
cross  bill  against  WOshire,  Frey.  Walker  and 
others,  settingup  its  eeneral  collateral  agreement 
above  referred  to,  alleging  its  right,  by  virtue 
thereof,  to  any  surplus  that  might  remain  after 
the  satisfaction  of  the  indebtedness  so  due  to 
Frey  on  said  principal  note  which  had  been 
sold  by  it  to  frey,  not  exceeding  the  amount 
due  on  Uie  collateral  note.  The  said  general 
collateral  agreement  provided  that  the  Bank 
should  have  the  benefit  of  said  surplus,  though 
it  had  sold  such  principal  note  to  a  third  party. 
The  Bank,  in  its  cross  bill,  set  up  its  entire  in- 
debtedness so  due  to  it  from  Walker  in  the 
same  way  and  with  the  same  particularity  that 
it  had  set  up  the  sajne  in  the  biU  in  this  cause 
now  under  consideration,  aUeging  that  the  notes 
were  due  and  payable,  and  asking  Uiat  it 
might  have  any  surplus  applied  to  the  payment 
of  such  indebtedness  after  the  satisfaction  of 
the  amount  due  to  Frey.  Walker  answered 
that  cross  bill  in  the  same  way,  and  alleging 
the  same  facts  that  he  had  sUeged  in  answer  Ut 
the  bill  in  this  cause.  He  also  filed  a  cross  bill 
therein,  setting  up  the  same  facts  that  he  had 
set  up  in  the  cross  bill  filed  in  this  cause,  and 
prayed  for  an  account  between  himself  and  the 
[487]  Bank,  and  for  the  application  of  all  usurious 
interest  in  satisfaction  of  his  indebtedness  to 
the  Bank,  and  for  a  return  of  the  Bank's  col- 
laterals, just  as  he  had  done  in  this  case  by  his 
cross  bill. 

"On  February  28,  1878,  a  decree  was  en- 
tered in  the  Wilshire  suit,  finding  the  amount 
due  from  Walker  to  the  Bank  to  be  the  sum 
of  $172,474.  That  decree  stands  in  full  force 
and  effect,  and  over  five  years  have  elapsed 
since  the  entry  of  the  same.  The  case  at  bar 
having  been  redocketed  in  the  circuit  court 
after  me  reversal  of  the  first  decree,  on  Novem- 
ber 26,  1888,  by  leave  of  court  the  complain- 
ant, the  International  Bank,  filed  a  supplemen- 
tal bill,  setting  up  the  said  proceedings,  plead- 
ings, and  decree  in  the  Wilshire  suit  as  a  former 
adjudication,  and  in  bar  to  any  further  pro- 
ceedings by  Jenkins,  assignee,  for  an  account 
under  his  cross  bill  herein,  and  as  a  conclusive 
adjudication  of  the  amount  due  the  Bank  upon 
the  evidence  of  indebtedness  set  out  in  its  orig- 
inal bill  herein.  The  circuit  court  held  the 
said  former  adjudication  in  the  Wilshire  suit  a 
bar  to  any  further  account  as  to  what  was  then 

190 


due,  and  found  the  amount  due  upon  Che  prbk* 
cipal  notes  set  out  in  the  bill  and  offered  in 
evidence  to  be  the  sum  of  $lTd.474  on  Januaiy 
16^  1878,  as  determined  by  the  decree  in  the 
Wilshire  suit.    After  the  allowance  of  subse- 

Suent  collections,  the  court  found  the  amount 
ue  at  the  thne  of  the  decree  to  be  $148,680. 22, 
and  rendered  a  decree  for  a  sale  of  tiie  collateral 
securities  to  satisfy  said  sum .  This  decree  was 
affirmed  by  the  appellate  court  of  the  first  dis- 
trict, and  the  assignee  appealed  to  the  Supreme 
Courtof  the  State." 

Mr.  William  T.  Bnr^eM*  for  plaintiff  io 
error. 
Messrs.  Geo.  W.  Smith  and  A.  M.  Peaee^ 

for  defendants  in  error. 

Mr.  Justuse  Blatthewe  delivered  the  opin- 
ion of  the  court: 

Section  5057  of  the  Revised  Statutes  provides 
that  "  no  suit,  either  at  law  or  in  equity,  shall 
be  maintainable  in  any  court  between  an  as- 
signee in  bankruptcy  and  a  person  claiming  an 
adverse  interest,  touching  any  proper^  or 
rights  of  property  transferable  to  or  vested  in 
jsuch  assignee,  unless  brought  within  two  yean 
from  the  time  when  the  cause  of  action  accrued 
for  or  affainst  such  assignee.  And  this  provi- 
sion  shall  not  in  any  case  revive  a  right  of  ac- 
tion barred  at  the  time  when  an  assignee  is  ap- 
pointed." 

It  is  contended  by  the  plaintiff  in  error  that 
the  Supreme  Court  of  Illinois  erred  in  giving 
effect  in  this  suit  to  the  decree  of  Februarv  28, 
1878,  in  the  Wilshire  suit  as  set  up  bv  the  Inter- 
national Bank  in  its  supplemental  bill  filed 
herein  November  26,  18w,  more  than  two 
vears  after  July  81, 1878,  when  the  assignee  in 
bankruptcy  succeeded  to  the  title  of  the  bank- 
rupt Walker.  This  contention  is  based  upon 
the  proposition  that  the  filing  of  that  supple- 
mental bill  in  this  proceeding  was  the  com* 
mencement  of  a  new  suit  against  the  assignee 
in  honkruptcy  by  a  person  claiming  an  adverse 
interest  touching  rights  of  property  vested  in 
him.  This  is  Uie  only  feaeral  question  pre- 
sented by  the  record. 

In  support  of  this  proposition,  it  is  argued  on 
behalf  of  the  plaintiff  in  error  that  the  supple- 
mental bill  set  out,  and, sought  a  recovery  upon, 
a  cause  of  action  distihct  from  that  stated  in 
the  original  bill.  The  original  bill  prayed  for  a 
decree  against  Walker  upon  his  notes  held  by 
the  Bank,  and  for  the  satisfaction  thereof  a 
sale  of  the  property  held  as  security  therefor. 
During  the  pendency  of  that  bill  predselv  the 
same  matters  were  put  in  issue  in  the  Wilshire 
suit  between  Walker  and  the  Bank,  and  in  that 
I  suit  a  decree  was  rendered  finding  the  amount 
due.  That  decree  in  the  Wilshire  suit  stands 
unreversed,  and  operates  as  an  estoppel  by  way 
of  res  adjudicata  between  the  parties.  B^  way 
of  proof  or  in  pleading,  it  would  be  good  as  a 
bar  in  any  subsequent  suit  between  the  same 
parties  upon  the  same  issues.  Having  been 
rendered  after  the  institution  of  the  present 
suit,  it  was  competent  for  the  complainant  ta 
bring  it  forward  by  a  supplemental  bill  as  con- 
clusive evidence  oi  the  amount  due  for  which 
it  was  entitled  to  take  a  decree,  and  as  a  com- 

Slete  answer  to  ^e  defense  setup  by  the  plain t- 
l  in  error  as  the  assignee  of  the  bankrupt  to 
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the  Telief  prayed  for  in  the  original  bill,  and  to 
the  relief  sought  by  the  cross  bilL  It  was 
•irict^  new  matter  arising  after  the  filing  of 
the  bin,  properly  set  up  by  way  of  supplemen- 
tal bill,  in  support  of  the  relief  originally 
prayed  for.  It  can  in  no  sense  be  considered  as 
a  new  cause  of  action.  It  was  not  a  bill  to  en- 
force the  decree  nor  was  the  complahiant 
obliged  to  rely  upon  it  as  the  sole^und  of  re- 
covery, on  the  ground  that  the  onginal  cause 
of  action  had  become  merged  in  it.  If  the 
notes  were  merged  in  the  decree,  it  was  simply 
a  change  in  the  nature  of  the  evidence  to  sup- 
port the  complainant's  title  to  relief;  the  in- 
oeibtedness  remdned  the  same,  and  the  equity 
of  the  complainant  to  a  foreclosure  and  sale 
of  the  securities  remained  unchanged.  The 
Statute  of  Limitations,  therefore,  inyoked  by 
the  plaintiff  in  error  has  no  application. 

This  being  the  only  federal  question  arising 
npon  the  record,  ana  having,  in  our  opinion, 
been  decided  correctly  bv  the  Supreme  Court 
of  Illinois,  it  is  not  within  our  province  to  con- 
sider any  other  question  in  the  case. 

The  Judgment  qf  the  Supreme  Court  qf  llli- 
moi$  i$  therefcTt  affirmed. 


WILLIAM  A.  STUART,  Appt., 

0. 
C.   8.   GAY    BT  AL. 

(See  a  C.  Beporter*B  ed.  618-632.) 

Judicial  $ale—liabilitp  of  purehaeer—^ntereei, 

"L  Wbere  the  pnrcbaMr  at  a  judicial  sale  refuses. 
without  cause,  to  fulfill  his  contract,  the  plaintiff 
niaj  obtain  an  order  for  the  estate  to  be  resold,  and 
for  the  purchaser  to  pa^  the  expenses  arisinflr  from 
the  Doncompletlon  or  thejpurchase,  the  application, 
aod  the  resale,  and  any  deficiency  in  price  arlsinff 
upon  the  second  sale,  although  the  property  haa 
been  conveyed  to  the  purchaser. 

2.  A  purchaser  bound  to  pay  specific  sums,  at 
gtvea  dates.  Is  not  interested  in  the  manner  in 
which  the  proceeds  of  the  sale  shall  be  distributed 
•monff  theicredltors  entitled  thereto,  nor  in  the 
method  of  computinir  interest  on  such  distribution. 

8.  Where  the  master  calculated  Interest  upon  aU 
the  debts  down  t9  the  day  of  the  closliiAr  of  bis  re- 
port, from  that  period  the  affgreffate  became  the 
turn  of  the  debt,  the  whole  of  which  thenceforth 
properly  carried  interest. 

[No.  265.] 
Submitted  April  i6,  1888.    Decided  May  14, 

1888. 

APPEAL  from  a  decree  of  the  District  Court 
of  the  United  States  for  the  District  of 
West  Virginia,  in  a  suit  brought  to  enforce  cer- 
tain deeds  of  trust  and  mortgage  liens,  said  de- 
cree being  for  a  resale  of  the  property  at  public 
auction  to  the  highest  hidder,  unless  the  pur- 
chaser should  pay  the  amount  decreed  against 
him  as  due  on  the  sale,  within  a  certain  time. 
Affirmed. 

Statement  by  Mr.  Justice  Matthews : 
The  decrees  which  are  the  subject  of  the 
preaent  ai^)eal  were  rendered  in  a  suit  brought 
to  enforce  certain  deeds  of  trust  and  mortgage 
lieos  upon  a  tract  of  land  in  Greenbrier  County, 
West  Virginia,  known  as  the  White  Sulphur 
Springs,  in  which  it  became  necessary  to  sell 
the  property  for  the  payment  of  debts,  and  to 
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marshal  the  liens  on  the  same  in  the  order  of 
thek  priority.  The  bill  was  filed  in  March. 
1868,  by  Charles  S.  Gay  and  his  wife  and 
others,  creditors  and  liennolders,  suing  as  well 
for  themselves  as  for  all  other  creditors  having 
liens  on  the  real  estate,  the  title  to  which,  sub- 
ject to  the  incumbrances,  was  then  vested  in 
the  White  Sulphur  Springs  Company.  A  por- 
tion of  the  indebtedness  was  represented  by 
negotiable  bonds,  with  coupons  representing 
accruing  interest  thereon,  and  some  of  these  rK-iA-i 
had  been  severed  from  ^e  principal  obliga-  l^^^J 
tion  and  bought  for  value  by  other  holders. 

On  April  28, 1868,  the  cause  was  referred  to 
a  master  to  report  the  amount  and  priorities  of 
all  liens  upon  the  property,  whether  created  by 
mortgage,  deed  of  trust.  Judgment,  or  other- 
wise. On  April  21, 1876,  the  master  filed  a  re- 
port giving  a  statement  of  the  liens,  the  name 
of  each  creditor,  with  the  amount  of  the  princi- 
pal debt  due  to  each,  the  amount  of  the  inter- 
est accrued  thereon,  aod  showing  the  total  debt 
in  each  case,  including  principal  and  interest. 
The  indebtedness  was  dassified  according  to 
the  order  of  priority  of  the  liens.  The  first  six 
classes  of  debts  enumerated  in  this  report  are 
the  only  ones  material  to  be  considered,  as  in 
any,  event  they  absorb  the  whole  amount  for 
which  the  property  was  subsequentlv  sold.  Li 
the  aggregate  they  amounted  to  $299,857.88,  of 
which^l§$,188.27  is  principal,  and  $114,724.61 
is  ioterest.  The  interest  was  calculated  to  and 
aggregated  as  of  the  same  date,  October  15, 
1875,  as  to  all  the  debts  except  the  debts  in  the 
first  class  known  as  the  Singleton  trust  debt, 
upon  which  the  unpaid  interest,  amounting  to 
$86,000,  was  calculated  to  July  1,  1868;  the 
master  reporting  that  all  interest  accrued  on 
this  debt  after  that  date  had  been  paid. 

On  April  28, 1876,  the  court  by  a  decree  coti- 
firmed  Uiis  report,  no  exception  having  been 
taken  thereto,  the  decree  having  in  fact  been 
entered  by  the  consent  of  parties.  That  decree 
also  contained  a  clause  declaring  that  the  inter- 
est on  the  .Singleton  debt,  of  $86,000,  which 
had  remained  unpaid  from  July  1, 1868,  should 
constitute  a  principal  sum,  bearing  interest  from 
the  date  of  the  decree.  There  was  no  express 
declaration  in  the  decree  in  respect  to  the  com- 
putation of  interest  on  the  omer  debts  after 
October  15,  1875. 

On  May  5,  1877,  a  decree  of  sale  was  made 
in  which  there  was  no  finding  of  any  specific 
amount  due,  in  default  of  the  payment  of  which 
^e  property  should  be  sold,  but  a  recital  that 
it  appeared  to  the  court ''  that  it  is  now  for  the 
interest  of  all  the  parties  to  this  suit  aod  of  all 
others  interested  in  the  subject  involved  there- 
in, and  there  being  now  no  objection,  except 
on  the  part  of  the  White  Sulphur  Springs  Com- 
pany, that  there  shall  be  a  sale  of  the  property  [520) 
known  as  the  White  Sulphur  Springs  property, 
and  an  application  of  proceeds  of  said  sale 
among  the  parties  entitled  thereto,  according 
to  their  legal  rigb  ts  and  priorities. "  The  decree 
appointea  commissioners  to  make  the  sale,  who 
were  required  to  receive  from  the  purchaser  the 
payment  of  10  per  cent  of  the  purchase  monev 
io  cash  at  the  time  of  the  sale,  and  for  the  resi- 
due giving  a  credit  of  one,  two,  three,  four  and 
five  years,  io  equal  installments,  with  interest 
thereon  from  the  day  of  sale,  and  requiring 
good  personal  security  for  the  payment  of  the 
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first  of  said  auDual  installments,  and  retaining 
the  title  as  further  security  for  all  of  said  install- 
ments, or,  in  lieu  of  such  personal  security  re- 
^quired  of  the  purchaser  for  the  first  installment 
of  purchase  money,  the  commissioners  were  au- 
thorized to  receive  from  the  purchaser  as  collat- 
eral security  therefor  any  evidences  of  deht 
proved  in  the  cause,  and  which  it  may  appear 
to  the  commissioners  will  certainly  be  paid  from 
the  proceeds  of  the  sale,  and  which  may  belong 
to  the  purchaser  ofterinfi;  the  same  as  collateral 
security,  the  lust  and  fair  amount  of  which 
collateral  shall  be  determined  by  the  commis- 
sioners. 

On  May  4, 1878.  no  sale  having  been  made, 
ihe  court  entered  a  decree  reciting  that  the 
Interest  on  three  bonds  known  as  Erskine 
bonds,  being  those  reported  in  class  No.  6  by 
the  master,  and  being  designated  as  Nos.  1,  2, 
and  8  of  that  class,  for  the  year  ending  Octo- 
ber 15, 1868,  and  on  the  Beard  bond,  designated 
as  No.  4,  in  the  same  class,  from  October  15, 
1868,  to  October  15, 1877,  except  4  per  cent  for 
the  two  years  ending  October  15,  1875,  and 
October  16,  1877,  had  not  been  paid;  that  the 
property  was  ample  to  pay  these  bonds,  prin- 
cipal and  interest,  as  well  as  all  prior  liens,  and 
that  a  sale  of  the  property  had  been  postponed 
in  the  interest  of  subsequent  liens;  and  ad- 
judged that  the  said  unpaid  interest  on  said 
bonds  should  stand  on  the  same  footins^  with 
Uie  interest  on  said  bonds  which  is  evidenced 
by  coupons,  and  bear  interest  from  the  dates  at 
which  said  interest  became  due  until  paid;  and 
that  the  assignees  and  holders  of  the  interest  of 
said  bonds  for  said  years,  or  any  part  thereof 
which  had  been  assigned  and  transferred  bv  the 
holders  of  the  bonds,  should  be  entitled  to  nave 
priority  over  said  bonds,  coupons,  and  other 
interest  not  transferred;  such  interest,  however, 
transferred  as  aforesaid,  to  be  entitled  to  prior- 
ity according  to  the  dates  of  its  maturity. 

On  May  4, 1880,  a  decree  was  rendered  con- 
firming a  sale  of  the  premises  previously  re- 
ported as  having  been  made  by  the  commis- 
sioner for  that  purpose,  to  Wilham  A.  Stuart, 
for  $340,000,  wherein  it  was  directed  that  the 
purchaser  be  at  once  put  in  possession  of  the 
property,  the  title  thereto  being  retained  by  the 
court  as  security  for  the  payment  of  the  pur- 
chase money.  The  commissioners  were  direct- 
ed to  proceed  to  collect  from  the  purchaser  the 
cash  payment  of  10  per  cent  upon  the  aggre- 
gate of  the  purchase  money.  The  decree  also 
contained  a  declaration  that  the  court  "will 
hereafter  make  such  orders  as  may  be  proper 
for  the  collection  of  the  deferred  installments 
of  the  purchase  money  and  the  distribution  of 
the  same  among  the  parties  to  this  suit,  accord- 
ing to  their  respective  rights  and  interests." 
The  commissioners  in  their  report  of  the  sale 
stated  that  they  had  taken  from  the  purchaser 
his  five  bonds,  each  for  the  sum  of  $61,290, 
payable,  respectivelv,  at  one,  two.  three,  four, 
and  five  years,  bearmg  6  per  cent  interest  from 
the  day  of  sale,  and  on  the  bond  due  one  year 
after  date  that  they  had  taken  personal  security. 

On  March  1,  1882,  a  decree  was  made  ap- 
pointing a  special  commissioner  for  that  pur- 
pose, and  directing  him  to  execute  to  William 
otuart  a  deed  with  a  special  warranty  for  all 
the  property  purchased  by  him  at  the  sale  made 
on  March  81, 1880,  in  pursuance  of  the  decree 
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of  sale  previously  rendered  in  the  cause;  and 
directing  that  the  deed  reserve  a  lien  upon  its 
face  for  the  unpaid  purchase  money  until  the 
same  is  fully  paid  oft  and  discharged.  The 
commissioner  was  further  authorize  and  di- 
rected to  settle  with  the  said  Stuart  at  any  time, 
upon  his  application,  so  far  as  the  bonds  for  the 
purchase  money  had  already  matured,  or  as 
the  same  should  thereafter  mature,  "by  credit- 
ing u^n  the  said  bonds  the  amounts  to  which 
the  said  William  A.  Stuart  is  entitled  to  credit 
for  the  liens  held  hv  him,  as  recognized  by  the 
previous  decrees  of  this  court  establishing  the 
order  and  priority  of  liens,  and  by  receiving 
from  him  in  cash  so  much  of  the  amount  of  [522] 
said  bonds  as  may  be  going  to  other  lienholders;" 
and  the  commissioner  'is  also  authorized  to 
cancel  and  deliver  to  said  William  A.  Stuart 
any  one  or  more  of  his  said  bonds,  whether  the 
same  have  matured  or  not,  on  being  satisfied 
that  the  said  Stuart  is  then  holder  and  owner  of 
all  the  claims  payable  out  of  the  proceeds  of 
such  bond  or  bonds.'*  The  commissioner  was 
also  instructed  to  report  to  the  court  from  time 
to  time  his  proceedings  under  the  decree. 

On  January  5,  1884,  a  decree  was  made  upon 
a  report  of  the  commissioners  of  sale  asking  to 
be  instructed  as  to  the  proper  manner  of  dis- 
bursing the  fund.  It  was  therein  orders  and 
decreea  "that  the  commissioners  of  sale,  in  dis- 
bursingand  distributing  the  proceeds  of  the  sale 
of  the  White  Sulphur  Springs  property,  hereto- 
fore made  by  them  under  a  decree  of  this  court 
in  this  cause,  and  in  paying  therewith  the  debts 
heretofore  reported  and  decreed  to  be  paid,  sh^ 
calculate  interest  upon  the  aggregate  amount  of 
the  principal  and  interest  thereof,  aggre^ted 
as  of  October  15,  1875,  the  date  to  which  the 
calculations  are  brought  in  the  report  of  com- 
missioner H.  M.  Mathews,  heretofore  made, 
filed,  and  confirmed  in  this  cause,  and  not  upon 
the  original  principals  alone." 

On  May  12,  1885,  the  commissioners  of  sale 
reported  that  the  fourth  and  fifth  bonds  exe- 
cuted by  Stuart,  the  purchaser,  were  past  due 
and  impaid,each  of  said  bonds  being  for  the  sum 
of  $61,290,  with  interest  from  March  30,  1880, 
on  which  there  was  due  at  the  date  of  said  re- 
port the  sum  of  $160,212.06.*  An  order  was 
thereon  entered  that  a  rule  issue  against  the  said 
William  A.  Stuart,  returnable  on  the  28d  day 
of  the  same  month,  requiring  him  to  appear  and 
show  cause  why  the  property  sold  as  aforesaid 
bv  the  commissioners  of  sale  in  this  cause  to 
him  should  not  be  resold  at  public  auction  for 
cash  to  pay  the  unsatisfied  installments  of  pur- 
chase money  due  by  him  as  aforesaid,  and  why 
a  decree  should  not  be  made  against  him  for  so 
much  of  the  unpaid  purchase  money  as  the 
property  upon  a  resale  might  not  pa^  off  and 
discharge,  together  with  the  costs  o/^  the  pro- 
ceedings. This  rule  having  been  returned 
served,  Stuart,  by  leave  of  the  court,  filed  a  [523 
petition  praying  that  the  decree  of  January  5, 
1884,  be  vacat^*  and  that  in  lieu  thereof  the 
commissioners  oi  sale  be  directed,  in  distribut- 
ing the  proceeds  of  the  sale  of  said  real  estate 
and  paying  t^e  five  first  liens  thereon,  to  calcu- 
late the  interest  on  the  original  principal  of  each 
of  said  liens,  and  not  upon  tue  principal  and 
jnterest  thereof  aggregated  and  compounded  as 
directed  by  the  decree  of  January  6,  1884.  In 
that  petition  he  sets  forth  that  by  computing 
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ioterest  on  the  prlndpal  sums,  as  set  out  in  the 
master's  report  of  April  21,  1876,  inchided  in 
the  first  six  dnsses,  there  wonld  be  due  in  the 
s^gi^gnte  a1}out  the  sum  of  $880,000  on  thedaj 
of  sale,  and  that  according  to  that  calculation 
tbe  net  proceeds  of  the  sale,  after  deducting  the 
costs  of  suit,  would  pay  off  in  full  the  five  first 
liens  and  about  $180,000  on  the  sixth,  but  a 
▼ery  much  less  amount  computing  interest  on 
the  principal  and  interest  aggregated  of  said 
liens  from  October  15,  1875.  The  petition 
further  alleges  that  before  the  sale  of  the  real 
estate  to  himself,  he  became  the  purchaser  of  a 
large  number  of  the  debts  reported  as  liens  in 
the  ^th  class,  and  thus  became  entitled  to  all 
of  the  proceeds  of  the  sale  applicable  to  that 
dass,  with  certain  exceptions  therein  stated. 
The  petition  thereupon  states  that  by  the  order 
of  January  6, 1884,  made  long  after  the  sale, 
and  after  the  petitioner  had  become  entitled  to 
tbe  proceeds  thereof  applicable  to  the  larger 
part  of  tiie  sixth  class  of  debts,  the  interest- 
oearing  fund  of  said  six  first  liens  was  changed 
ffom  $185,183.27,  the  original  prindpal  of  said 
liens,  to  the  sum  of  $290,857.88,  the  prindnal 
and  interest  of  said  liens  aggregated  as  of  Oc- 
tober 15,  1876;  and  the  sum  of  $114,724.61  in- 
terest on  said  six  first  liens  is  thus  made  to  bear 
interest  for  almost  four  and  one-half  years  be- 
fore sale  is  made,  and  also  after  sale  until  reached 
in  Uieir  proper  order  of  priority  as  the  purchase 
money  of  sdd  real  estate  fell  due  under  the  said 
sale;  and  that  in  this  way  a  sum  over  $30,000  of 
the  proceeds  of  said  sale  is  applied  to  the  pay- 
ment of  interest  upon  the  interest  of  said  liens. 
[624]  tbe  prindpal  part  of  which  will,  under  said 
order  of  January  5,  1884,  be  applicable  to  the 
interest  computed  on  the  said  sixth  lien,  and  the 
entire  amount  of  which  will  be  deducted  from 
tbe  prindpal  of  the  debts  in  the  said  sixth  lien, 
all  of  which  prindpal  is  owned  and  controlled 
by  the  petitioner  except  $907.67.  On  May  25, 
18^S5,  this  petition  was  considered,  its  prayer 
for  relief  denied,  and  the  decree  of  January  5, 
1884,  confirmed.  Stuart  then  moved  the  court 
to  quash  and  discharge  the  rule  awarded  against 
bim  on  a  previous  day  of  the  terra,  which  mo- 
tion the  court  overruled;  and  thereupon,  by 
leave  of  the  court,  he  filed  an  answer  to  the  rule; 
when  a  decree  was  rendered  finding  due  from 
8tuart  on  account  of  the  purchase  money  for 
tbe  said  sale,  the  sum  of  $160,212.06,  with  in- 
terest thereon  from  May  12, 1885,  for  the  pay- 
ment of  which  a  decree  was  rendered  against 
him,  and  that  unless  within  thirty  days  from 
that  date  he  should  pay  the  amount  decreed 
against  him,  the  commi^oners  should  proceed, 
upon  proper  notice,  to  resell  the  propert^r  here- 
tofore sold  in  the  cause  and  bought  by  him,  at 
public  auction,  to  the  highest  bidder  for  cash. 
From  this  decree  Stuart  prayed  an  appeal, 
which  the  court  refused  to  allow  "because  tbe 
decrees  in  this  cause  fixing  the  rights  of  the 
parties,  determining  the  amounts,  dignities,  and 
priorities  of  the  debts,  and  directing  sale  of  the 
property,  were  all  entered  more  than  five  years 
a^,  and  the  decree  of  January  5,  1884,  was 
sunply  explanatory  of  a  former  decree." 

t>ub*»equently,  on  July  2,  18555,  a  petition  for 
an  a|>pcnl  was  presented  by  Stuart  to  Mr.  Ju»- 
Uu  Harlan  of  this  court,  praying  an  appeal 
which  was  allowed,  from  the  decree  of  January 
6. 1884,  compounding  the  interest  on  the  debts 
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theretofore  reported  in  said  cause  against  Uio 
company  as  of  October  15,  1875,  ana  directing 
the  commissioners,  in  distributing  the  proceed! 
of  the  sale  of  the  company's  property,  to  pay 
interest  upon  the  interest  on  the  said  debts  as 
of  tbe  date  last  aforesaid,  and  from  the  decree 
rendered  May  25, 1885,  rejecting  the  petition 
for  relief  from  the  decree  of  January  5,  1884, 
and  directing  a  resale  of  the  property.  The 
errors  assigned  are  nhie  in  number,  but  may  be 
reduced  to  two: 

First  That  the  decree  of  January  5,  1884,  is 
erroneous  in  aggregating  all  the  principal  and 
interest  of  all  the  debts  reported  against  the 
White  Sulphur  Springs  Company  as  of  the  1 1»th 
day  of  October,  1875,  as  stated  in  said  Commis- 
sioner Mathews'  report,  and  making  said  aggre-  [525] 
gate  an  interest-bearing  fund  as  of  that  date. 
And  in  reference  to  this  it  is  stated  that  "the 
court,  by  its  decrees  of  April  28, 1875,  and  of 
May  4, 1878,  had  adjudicated  Jiist  how  much 
of  the  interest  on  these  debts  should  bear  inter* 
est  and  from  what  time,  viz.,  $36,000  of  the 
Singleton  debt  from  April  2b,  1876:  one  year's 
interest  on  the  Erskine  debt  from  October  15, 
1868;  and  the  interest  on  the  S.  C.  Beard  debt 
of  $907.67  for  the  years  ending  October  15» 
1868,  to  October  15,  1877,  subject  to  certain 
credits,  and  ^ve  special  reasons  ti\erefor;  and 
it  was  error  m  the  court  to  reverse  or  modify 
the  adjudication  so  made,  especially  after  your 
petitioner  had  become  the  owner  of  liens 
a£fected  by  said  adjudication  and  the  purchaser 
of  the  property,  with  the  right  to  use  said  liens 
in  payment  therefor,  relying  upon  the  adju- 
dication  aforesaid,  and  as  the  same  had  been 
adjudicated"  in  accordance  with  the  decree  of 
March  1,  1882. 

Second.  The  decree  of  May  25, 1885.  is  er- 
roneous in  overruling  the  motion  to  quash  and 
discharge  the  rule  for  a  resale,  and  in  decreeing 
a  resale  of  the  property  upon  rule  after  the 
court  had  parted  with  the  title  thereto,  and  had 
conveyed  the  property  to  the  appellant,  retain- 
ing a  Trader's  lien  in  the  deed  for  the  unpaid 
purchase  money. 

Mr,  B.  B.  &niffht,  for  appellant 

Messrs.  Alex.  T.  Mathews  and  John  E* 
Kenna*  for  appellees. 

Mr.  Justice  BUiihews  delivered  the  opin-    1 526] 
ion  of  the  court: 

The  appellant  cannot  justly  complain  of  the 
decree  lor  a  resale  on  the  ground  that  it  was 
rendered  upon  a  rule  to  show  cause.  It  does 
not  appear  that  he  was  or  could  have  been  pre- 
judiced by  the  summary  nature  of  the  proced- 
ure. He  had  full  opportunity  to  answer,  and 
was  heard  upon  all  the  matters  of  defense,  both 
in  bis  answer  to  tbe  rule  and  his  petition  for  a 
rehearing  of  the  decree  of  January  5,  1884. 
All  the  equities  to  which  the  appellant  con- 
ceived himself  entitled  were  fairly  and  fully 
before  the  court.  No  rigbts  of  innocent  stran- 
gers had  intervened,although  the  appellant  had 
convoyed  his  tiUe  to  the  White  Sulphur  Springs 
Company.  That  com^Miny  acquired  its  inter- 
est pendente  lite,  and  with  full  notice  from  the 
record  that  the  purchase  money  was  in  part  uq- 
paid,  and  that  there  was  a  subsisting  lien  re- 
served as  security  for  its  payment.  The  action 
of  the  court  was  simply  to' enforce  its  own  de- 
cree against  a  purchaser  from  itsdf  to  compel 
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compliance  od  his  part  with  his  contract.  The 
cause  was  open  and  pending,  awaiting  a  final 
decree  distributiDg  the  proems  of  the  sale,  in 
which  no  further  step  could  be  taken  until 
those  proceeds  were  paid  into  court  in  compli- 
ance with  its  orders.  For  that  purpose  the 
court  had  control  of  the  title  to  the  real  estate 
sold  by  virtue  of  the  decree  for  sale,  and  the 
reservation  of  a  lien  for  the  unpaid  purchase 

[527]  money  expressed  in  the  deed.  There  was  no 
reason  for  a  resort  to  an  original  bill;  the  most 
suitable  and  convenient  practice  was  to  enforce 
the  obligation  of  the  purchaser  in  the  same 
cause  by  a  supplemental  proceeding,  and  it  was 
within  the  discretion  of  the  court  to  adopt  as 
the  proper  method  in  this  case  the  form  of  a 
rule  to  show  cause. 

Such  is  the  clear  inoplication  from  what  was 
said  by  this  court  in  Koontz  v.  Northern  Bank, 
83  U.  S.  16  Wall  196.  202  [21:  465.  468]:  "If 
*  *  *  the  court  was  deceived  by  the  report  of 
the  receiver  or  master,  and  the  purchaser  par- 
ticipated  in  creating  the  deception,  it  could  un- 
doubtedly, at  any  time  before  the  rights  of  in- 
nocent purchasers  had  intervened,  have  set  the 
whole  proceedings,  including  the  deed,  aside. 
But  after  the  rights  of  such  third  parties  had 
intervened  its  authoritv  in  that  respect  could 
only  be  exercised  consistently  with  protection 
to  those  rights." 

The  rule  is  thus  laid  down  in  2  Daniell's 
Chancery  Practice,  1282,  chapter  29,  section  1: 
"According,  however,  to  the  present  practice, 
a  more  complete  remedv  is  afforded  against  the 
purchaser  refusing  witnout  cause  to  lulfill  his 
contract;  for  the  plaintiff  may  obtain  an  order 
for  the  estate  to  be  resold  and  for  the  purchaser 
to  pay,  as  well  the  expenses  arising  from  the 
noncompletion  of  the  purchase,  the  application, 
and  the  resale,  as  also  any  deficiency  in  price 
arising  upon  the  second  sale.  This  order  was 
made  by  Lard  Cottenham  in  Harding  v.  Har- 
ding, 4  Myl.  &  C.  514,  after  consultation  with 
the  other  judges  of  the  court;  and  although  in 
that  case  the  purchaser  was  a  defendant  in  the 
cause,  it  does  not  seem  that  that  fact  was  con- 
sidered as  nccessarv  in  order  to  enable  such  an 
order  to  be  made.  In  Campbell  v.  Gardner, 
11  I^.  J.  Eq.  424,  425,  it  was  held  that  after  a 
sale  upon  an  execution  out  of  a  court  of  .chan- 
cery, and  a  delivery  of  the  deed,  the  court  may, 
upon  a  proper  cause  made,  open  a  sale  upon  a 
X)etiticn,  and  it  is  not  a  valid  objection  to  this 
course  that  the  deed  has  become  a  matter  of  rec- 
ord. If  a  resale  is  ordered,  the  court  may  re- 
quire the  first  purchaser  to  release  to  the  pur- 
chaser on  the  resale  all  the  title  he  may  have 
acquired,  so  that  the  title  may  stand  upon  the 
record  wholly  disembarrassed.  See  Conover  v, 
WaUing,  15  N.  J.  Eq.  173. 

1 5  2  8  ]  As  the  .court  below  conmiitted  no  error  to  the 
prejudice  of  the  appeUant  in  the  mode  of  the 
procedure,  we  have  to  consider  whether  it  dis- 
allowed any  substantial  equity  to  which  he  was 
entitled.  The  equity  of  the  appellant,  then 
asserted  and  here  renewed,  arises  upon  his  con- 
struction of  the  orders  and  decrees  of  the  court. 
The  decree  of  March  1, 1882,  upon  the  author- 
ity of  which  the  deed  was  executed  and  de- 
livered to  the  purchaser,  and  which  directed 
that  a  lien  should  be  reserved  therein  for  the  un- 
paid purchase  money  until  the  same  is  fully 
paid  off  and  discharged,  also  directed  the  oom- 
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missioners  to  settle  with  the  purchaser  upon  his 
application,  so  far  as  the  bonds  for  the  purchase 
money  had  already  matured,  or  as  the  same 
should  thereafter  mature,  **by  crediting  upon 
the  said  bonds  the  amounts  to  which  the  said 
William  A.  Stuart  is  entitled  to  credit  for  the 
liens  held  by  him,  as  recognized  by  the  pre- 
vious decrees  of  this  court  establidiin^  the  or- 
der and  priority  of  liens,  and  by  receiving  from 
him  in  cash  so  much  of  the  amount  of  said 
bonds  as  may  be  going  to  other  lienholders." 
And  the  commissioners  were  "also  authorized 
to  cancel  and  deliver  to  said  William  A.  Stuart 
any  one  or  more  of  his  said  bonds,  whether  the 
same  have  matured  or  not,  on  being  satisfied 
that  the  said  Stuart  is  then  holder  and  owner 
of  all  the  claims  payable  out  of  the  proceeds  of 
such  bond  or  bonds," 

It  appears  that  in  pursuance  of  this  authority, 
the  commissioners  of  sale,  on  October  20, 188^» 
received  from  Stuart  certain  securities  desig- 
nated by  reference  to  the  list  and  classification 
contained  in  the  master's  report  of  April  21, 
1876,  specifying  the  amount  of  the  principal 
sum  represented  by  each,  but  without  anv  cal- 
culation of  interest,  or  any  statement  of  the  ag- 
gregate amount  which  on  account  thereof  was 
to  be  credited  on  the  bonds  of  the  purchaser 
given  for  the  purchase  money.  The  language 
of  the  receiptgiven  by  the  commissioners  is: 
"Received  of  WT  A.  Stuart  the  above  securi- 
ties, which  are  applied  first  to  the  discharge  of 
the  three  purchase-money  bonds  of  sdd  Stuart 
first  falling  due,  given  for  the  Greenbrier  White 
Sulphur  Springs  property  sold  by  the  United 
States  District  Court,  at  Charleston,  the  said 
bonds  being  for  $61,290  each,  and  bearing  in-  [529] 
terest  from  March  81, 1880,  and  which  are  this 
day  delivered  to  said  Stuart  The  amount  cov- 
ered by  this  list  of  securities,  after  discharging 
the  three  bonds  aforesaid,  is  to  be  by  us  credit- 
ed on  the  fourth  bond  of  said  Stuart  of  like 
amount  with  each  of  the  other  three  and  bear- 
ineinterest  from  same  time." 

The  specific  claim  made  by  the  appellant  is 
that  he  is  entitied  to  have  these  securities  cred- 
ited on  his  purchase-money  bonds  at  an  amoimt 
in  the  aggregate  ascertained  by  a  calculation  of 
simple  interest,  upon  the  face  of  the  principal 
sum,  from  the  time  when  interest  began  to  ac- 
crue and  became  in  default  untU  the  date  of 
their  application  to  the  payment  of  the  pur- 
chase-money bonds,  with  the  exception  of  the 
instances  where  by  previous  decrees  interest 
upon  interest  had  been  expressly  allowed; 
whereas  the  rule  adopted  by  the  court  by  the 
order  of  January  5, 1884,  required  the  commis- 
sioners of  sale,  in  distributing  the  proceeds  of 
sale,  and  in  paying  therewith  the  debts  report- 
ed and  decreed  to  be  paid,  to  calculate  interest 
upon  the  aggregate  amount  of  principal  and 
interest  thereof  aggregated  as  of  October  15, 
1875,  the  date  to  which  the  calculations  are 
brought  in  the  report  of  the  master  filed  April 
21,  1876. 

It  is  complained  of  this  decree  that  it  was 
made  after  the  riehtsof  the  parties  had  become 
fixed  by  what  had  already  been  done  under  the 
previous  orders  of  the  court,  and  that  the  situ- 
ation of  the  appellant  was  thereby  altered 
firreatly  to  his  di^dvantage.  In  reliance  upon 
Eis  construction  of  the  previous  orders  of 
the   court,   the  appellant  had  become  the 
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purchaser  of  almost  all  the  obligations 
enumerated  in  the  sixth  class  of  the  master's 
report  in  the  expectation  that,  upon  a  calcula- 
tion of  the  amoimt  due  to  those  entitled  to  pri- 
ority, the  obligations  thus  acquired  by  him 
would  be  satisfied,  or  nearly  so,  out  of  the  pro- 
ceeds of  the  sale.  The  transactions  by  which 
he  acquired  the  ownership  of  these  claims  took. 
place  respectively  ou  Apm  23, 1875,  March  15, 
1876,  and  March  81, 1880,  the  last  being  the 
date  of  the  sale. 

It  is  evident,  in  the  first  place,  that  the  cause 

of  complaint  asserted  by  the  appellant  does  not 

1530]     belong  to  him  legitimately  in  his  capacitv  as 

fiorchaser.  The  decree  for  sale  rendered  May 
5, 1877,  did  not  contemplate  payment  of  the 
purchase  money  otherwise  than  in  money.  It 
gave  a  credit  running  throueh  a  period  of  five 
years  in  equal  annual  instaflments,  with  inter- 
est on  each.  There  was  nothing  in  the  decree 
which  authorized  the  purchaser  to  assume  that 
he  would  not  be  called  upon  to  pay  each  in- 
ftallment  as  it  fell  due  in  cash.  As  a  purchas- 
er, therefore,  bound  for  the  payment  of  specific 
soma  at  given  dates,  and  who  cannot  be  com- 
pelled to  pay  more,  and  has  no  riffht  to  expect 
to  pay  less,  it  must  be  a  matter  of  indifference 
how  the  proceeds  of  that  sale  shall  be  distrib- 
ul  ed  among  the  creditors  entitled  thereto.  The 
different  modes  of  computine  interest  on  th^ 
debts  to  be  paid  mav  affect  remtively  the  credit- 
ors themselves,  giving  to  one  class  more  and  to 
the  other  less,  but  it  can  make  no  difference  in 
the  amount  of  the  fund  to  be  distributed  arising 
from  the  proceeds  of  the  sale.  The  complaint 
of  the  appellant,  therefore,  if  he  has  any,  must 
be  put  forward  in  his  capacitv  as  a  creditor  in 
respect  to  his  rights  upon  distnbution;  but  upon 
the  view  most  favorable  to  him  the  distribution 
of  the  proceeds  of  the  sale,  and  all  questions 
arising  thereon  as  between  creditors,  were  be- 
fore the  court  and  undecided,  except  in  the  in- 
stances already  referred  to  where  express  dec- 
larations were  made  in  respect  to  the  mode  of 
computing  interest  upon  interest  in  individual 
cases.  The  appellant  was  bound  to  know,  and 
ought  to  have  acted  upon  the  assumption,  that 
all  possible  matters  of  question  to  arise  upon  the 
distribution  of  the  proceeds  of  the  sale  were 
still  open  for  the  final  decision  of  the  court.  If 
he  chose  to  act  upon  his  individual  Judgment 
of  what  that  decision  would  be,  he  acted  at  his 
periL  The  decree  of  January  6, 1884,  was  such 
a  decision,  directing  the  mode  of  calculating  in- 
terest upon  the  debt  in  distributing  the  pro- 
ceeds of  sale,  and  there  is  nothing  m  it  incon- 
sistent with  any  prior  decision  or  decree  of  the 
court  upon  the  same  subject  Neither  the  de- 
cree of  sale  of  May  5. 1887,  nor  the  decree  of 
March  1,  1882,  directing  the  execution  of  the 
deed  and  reserving  a  lien  for  the  unpaid  pur- 
chase money,  contdned  any  direction  as  to  the 
.  mode  of  computing  interest  upon  the  debts  to 

IWl  ]  be  paid.  It  cannot,  therefore,  be  now  held  that 
the  appellant  has  been  misled  to  his  disadvan- 
tage in  having  acted  upon  the  faith  of  any  of 
theprevious  decrees  of  the  court  in  the  cause. 
Tiie  question,  however,  still  recurs  whether 
the  nile  for  computing  interest  on  the  debts  as 
the  basis  of  distribution  adopted  by  the  court 
in  its  decree  of  January  5. 1884,  is  correct  as 
matter  of  law.  On  this  point  there  is  no  reason 
for  doubt    The  decree  of  sale,  as  we  have  al- 
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ready  stated,  contained  no  finding  of  the  amount 
of  the  indebtedness,  nor  of  the  persons  to  whom 
it  was  owing,  and  no  order  for  its  payment  as 
a  condition  of  redeeming  the  property  from  the 
necessitv  of  sale.  But  the  report  of  the  master 
of  April  21, 1876,  contained  a  full  and  carefully 
prepared  detail  of  all  the  items  constituting  the 
mdebtedness,  with  a  list  of  the  creditors,  a  clas- 
sification according  to  the  order  of  priority  in 
the  matter  of  lien,  and  a  calculation  of  interest 
to  October  15, 1875,  upon  all  debts,  except  those 
embraced  in  Class  No.  1,  in  -respect  to  which 
special  provision  was  subsequently  made  show- 
ing the  total  amount  then  due  to  each  creditor. 
It  is  not  stated  anywhere  in  the  record  why  th» 
date  of  October  15, 1875,  was  selected  by  the 
master  as  a  place  of  rest  in  the  calculation  of 
interest  but  it  must  Ijave  been  taken  as  the 
most  convenient  day  for  calculations  in  reference 
to  closing  the  report,  which  evidently  reqtdred 
considerable  time  for  its  preparation.  If  the 
calculation  had  been  made  as  of  the  date  of  the 
decree  for  sale,  with  a  view  to  the  insertion 
therein  of  the  amounts  due  to  the  several  credit- 
ors, on  payment  of  which  the  sale  might  be 
averted,  the  interest  would  have  b^n  brought 
down  most  properly  to  that  date  and  added  to 
the  principal  to  constitute  the  whole  sum  then 
payable.  If  not  paid  at  that  time,  the  aggregate 
of  principal  and  interest  thus  combined  would 
have  constituted  the  new  principal,  which,  ao- 
cordine  to  the  uniform  practice  of  the  court, 
would  Dear  interest  from  that  date.  In  tiiat 
case  there  could  have  been  no  complaint  made 
against  compounding  interest.  We  think  a 
similar  effect  must  be  given  to  the  decree  of  the 
court  confirming  the  master's  report  made  AprU 
28, 1876.  It  substantifdly  declared  the  amount 
due  October  15, 1875,  as  consisting  of  the  prin- 
cipal sums  and  interest  to  that  date  added  for 
the'  purposes  of  the  sale  and  distribution,  and 
the  decree  of  January  5, 1884,  directing  the  cal* 
culation  of  interest  for  purposes  of  distribution 
upon  the  aggregate  amount  of  Uie  principal  and 
interest  as  of  October  15,  1875,  was  only  a 
proper  explanation  of  the  decree  of  April  28, 
1876.  confirming  the  master's  report  The  date 
of  the  confirmation  of  that  report  was  a  suit- 
able period  in  the  progress  of  the  cause,  where 
the  creditors  were  so  numerous  and  the  calcu- 
lations so  complicated,  for  the  court  to  fix,  for 
the  information  and  guidance  of  all  concerned, 
the  amount  severally  due  to  each  creditor  with 
the  order  of  priority  in  which  he  was  entitled 
to  be  paid.  The  amounts  to  be  found  due  ne- 
cessarilv  embraced  the  principal  sum  with  the 
accrued  interest  up  to  a  fixea  date,  and  from 
that  period  the  aggregate  became  the  sum  of 
the  debt,  the  whole  of  which  thenceforth  prop- 
erly carried  interest  No  exception  was  ti^en 
to  the  report;  it  was  confirmed  by  the  court; 
and,  in  our  opinion,  it  cannot  reasonably  bear 
an  V  other  construction  than  that  which  the  court 
subsequently  placed  upon  it. 

Upon  the  whole  case,  no  injustice  Mb  been  done 
the  appellant;  and  the  decree  of  the  DistriU 
Court  of  Wc$t  Virginia  is  ajjirmed. 
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399]  ,      JAMES  W.  HOSPORD  bt  al.,  PlffB.  in 

c. 
GERMANIA  FIRE  INSURANCE  COM- 
PANY BT  AI.. 

(Bee  8.  a  Beportar*i  ed.  809-401.) 

^uaHan  eerUfied—inmiranee  applieaU^n — in- 
eufnbranee--9mokinff--4ofien  does  nai  ataid 
poUcif — datise  of  polioy^ — mortgage. 

1.  The  question  oeittfled  to  this  court  on  dlyislon 
of  opinion,  whether  plaintiffs  or  defendants  are  en- 
dtled  in  law  to  recover  judgment  on  the  si)ecial 
verdict  in  this  case.  Is  too  general  to  be  answered, 
because  it  refers  the  whole  case  to  the  decision  of 
this  court. 

2.  Where,  in  an  application  for  insurance,  the 
question  is  put,  **If  mortgaged,  state  the  amount.** 
an  answer  thereto  stating  toe  principal  sum  due  on 
the  mortgage  is  sufficient. 

8.  Where  the  insurers  have  put  no  question  in  the 
application  as  to  the  nature  or  amount  of  incum- 
brances otherwise  than  by  mortgage,  they  cannot 
object  that  no  information  was  given  upon  that 
subject,  and  there  was  no  breach  of  warranty  in 
not  disclosing  a  lien  upon  the  premises  insured,  for 
unpaid  taxes. 

4.  Where  there  is  a  question  in  the  application 
whether  smoking  is  '*  allowed  on  the  premises,** 
which  is  answered  in  the  negative,  this  has  regard 
only  to  the  rule  established  upon  the  subject  at  the 
time  of  the  application,  and  not  to  the  question 
whether  that  rule  may  be  kept  or  broken  in  the 
future. 

5.  The  jury  having  f otmd  that  the  assured  for- 
bade smoking  in  the  mill,  the  mere  fftot  that  other 
persons,  or  even  one  of  the  assured,  did  afterwards 
smoke  there  is  not  sufficient  to  avoid  the  policy. 

6.  The  clause  of  the  poller  which  requires  the  in- 
terest of  the  assured,  if  **other  than  the  entire,  un- 
conditional and  sole  ownership  of  the  property  for 
the  iise  and  benefit  of  the  assured.**  or  if  "incum- 
bered by  any  lien,  whether  by  deed  of  trust,  mort- 
gage or  otiierwise,**  to  be  so  represented  by  the 
assured  and  so  expressed  in  the  policy,  is  to  ascer- 
tain whether  his  interest  comes  within  either  of 
these  two  descriptions,  and  not  to  call  for  informa- 
tion as  to  the  nature  or  amount  of  any  incum- 
brances.       ■ 

7.  Such  clause  Is  f  uUv  satisfied  by  the  statements 
in  the  application  that  there  is  an  incumbrance  on 
the  property,  and  what  the  amount  of  mortgage  is, 
and  oy  the  expression  in  the  policy  making  the  in- 
surance payable  to  the  mortnigee. 

[No.  268T 

Argued  April  £6,  S7, 1888.  Decided  May  U,1888. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska.  On 
certificate  of  division  in  opinion  to  review  a 
Judgment  for  the  defendants  in  an  action  on  a 
^mj  of  fire  insurance.    Reversed. 

Statement  by  Mr.  Justice  Gray: 
This  was  an  action  by  Hosford  and  Gagnon 
on  a  policy  of  insurance,  dated  May  14,  1883, 
by  which  the  Ckrmania  Fire  Insurance  Com- 
pany and  the  Hanover  Fire  Insurance  Company, 
severally  and  not  jointly,  and  as  if  by  separate 
policies,  insured  the  plaintiffs,  against  loss  by 
fire  for  a  year  from  that  date,  eadi  one  half  of 
the  sum  of  $8,000,  payable  in  sixty  days  after 
notice  and  proof  of  loss,  upon  their  flour  mill, 
elevator  and  machinery  in  the  Town  of  Rulo 
and  State  of  Nebraska;  "special  reference  be- 
ing bad  to  assured  application  No.  20,157, 
which  is  hereby  made  a  part  of  this  policy  and 
a  warranty  on  the  part  of  the  assured;"  "loss, 
if  any,  payable  to  Israel  May,  mortgagee,  as 
his  interest  may  appear."  The  policy  contained 
these  provisions: 
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"The  application,  survey,  plan  or  description 
of  the  property  herein  insured  shall  be  con- 
sidered a  part  of  the  contract  and  a  warranty 
by  the  assured;  and  an v false  representation  by  [400] 
the  assured  of  the  condition,  situation  or  occu- 
pancy of  the  property,  or  any  omission  to  make 
known  every  fact  material  to  the  risk,  or  any 
OYervaluation,  or  any  misrepresentation  what- 
ever, either  in  a  written  application  or  other- 
wise," shaU  render  the  policy  void. 

"H  the  interest  of  the  assured  in  the  property 
be  any  other  than  the  entire,  unconditional  and 
sole  ownership  of  the  property  for  the  use  and 
benefit  of  the  assured^  or  be  incumbered  by 
any  lien,  whether  bv  deed  of  trust,  mortgage 
or  otherwise,  or  if  the  building  insured  stands 
on  leased  ground,  it  must  be  so  represented  to 
the  Companies  and  so  expressed  in  the  written 
part  of  this  policy;  otherwise,  this  poUcy  shall 
Devoid." 

The  application  was  of  the  same  date  as  the 
policy,  and  was  signed  by  the  assured,  and  con- 
tained a  great  number  of  printed  questions  and 
written  answers,  and  so  much  of  it  as  is  material 
to  be  stated  was  as  follows: 

"The  applicant  will  answer  particularly  the 
following  questions,  and  sign  the  same,  as  de- 
scriptive of  the  premises  and  forming  a  part 
of  the  contract  of  insurance  and  a  warranty  on 
his  part:" 

** What  material  is  used  for  lubricating  or  oil- 
ing the  bearing^  and  machinery  ?  Tallow,  lard 
and  machine  oils. 

"Will  you  agree  to  use  only  lard  and  tallow, 
or  sperm  and  lard  oils  for  lubricating?  Lara 
and  tallow,  or  lard  and  machine  oils. 

"Is  the  machinery  regularly  oiled,  and  by 
whom?    Yes,  by  regular  attendant. 

"Will  you  agree  to  keep  all  the  bearings  and 
machinery  properly  supplied  with  oil?    Yes.* 

"Is  smoking  or  drinking  of  spirituous  liquors 
allowed  on  the  premises?    No. 

"Is  there  any  incumbrance  on  the  property? 
Yes. 

"If  mort^raged,  state  the  amount.    $8,000." 

"The  subscriber  hereby  covenants  and  agrees 
to  and  with  the  said  Companies  that  the  same 
is  a  just,  full  and  true  exposition  of  all  the  facts 
and  circumstances  in  regard  to  the  condition, 
situation,  value  and  risks  of  the  property  to 
be  insured,  and  said  answers  are  considered  the 
basis  on  which  insurance  is  to  be  effected,  and  [401] 
the  same  is  understood  as  incorporated  in 
and  forming  a  part  and  parcel  of  the  policy; 
and  further  covenants  and  agrees  that  if  the 
situation  or  circumstances  affecting  the  risk 
shall  be  so  altered  or  changed  during  the 
time  of  any  policy  of  insurance  which  may 
be  fixed  upon  the  application,  or  any  renewal 
of  said  policy,  as  to  render  the  risk  more 
hazardous,  pie]  will  notify  the  officers  of  said 
Companies,  or  their  general  agent,  forthwith 
of  such  alteration." 

The  case  was  tried  by  a  jury,  who  returned 
a  special  verdict,  finding  the  value  of  the  prop- 
erty insured  and  its  loss  by  fire  on  August  1, 
1888,  and  so  much  of  the  rest  of  which  as  is 
material  to  be  stated  was  as  follows: 

"The  plaintiffs  forbade  smoking  to  go  on  in 
the  mill,  but  smoking  was  done  on  the  grind- 
ing floor."  "One  ot  them  himself  smoked 
upon  and  in  the  mill." 

"At  the  time  of  the  applicJation,  there  was 
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doe  Israel  May  on  his  notes  and  mortgage  on 
said  premises  the  sum  of  $8,079.45."  "There 
were  taxes  of  the  eoonty'  and  State  on  said 
premises  for  several  years  prior  to  the  issue  of 
ue  policy,  which  were  delmquent  and  unpaid, 
and  still  remain  unpaid,  amounting  to  the  sum 
of  $829.40  on  May  14»  1888." 

On  July  2, 1885,  the  circuit  court  save  Judg- 
ment for  the  defendants.  The  plaintiffs  hroufi:ht 
the  case  to  this  court  by  writ  of  error,  with  a 
certificate  of  division  of  opinion  between  the 
circuit  judge  and  the  district  judge  upon  the 
following  questions: 

'  *t.  Whether  the  plaintiffs  or  the  defendants, 
Insurance  Companies,  are  entitled  in  law  to 
recover  judgment  on  said  verdict  and  special 
flndJDgs  of  the  jury  returned  in  said  cause. 

"2.  Whether  the  fact  that  delinquent  taxes 
on  the  mill,  to  the  amount  of  $829.40|  wero 
due  and  unpaid  at  the  time  the  application  for 
insurance  on  the  property  destroyed  was  made, 
and  that  fact  was  not  disclosed  by  the  appli- 
cants to  the  insurers,  will  defeat  the  plaintiffs' 
right  to  recover. 

"8.  Whether  the  fact  that  smokins;  was  done 
in  the  mill,  the  proprietor  of  the  mm  being  one 
that  smoked,  notwithstanding  the  plaintiffs 
bad  stated  in  their  application  for  insurance 
that  smoking  was  forbid  therein,  will  defeat 
their  right  to  recover,  the  fire  that  destroyed 
the  property  not  having  originated  from  mat 


Me$rr$.  T.   M.   Marqueti   and   laham 
bTifl*  for  plaintiffs  in  error: 

If  a  representation  is  true,  it  is  all  that  is 
necessary. 

Gcmiinental  L,  Ins,  Go,  v.  Rogers,  8  West. 
Rep.  91,  119  111.  482;  Fitch  v.  American  Popu- 
lar L.  Ins.  Co,  59  N.  Y.  557. 

If  the  insurer  issues  a  policy  without  elicit- 
ing further  information,  he  waives  a  fuller 
answer. 

Phetnix  L.  Ins,  Co.  v.  Raddin,  120  U.  8.  190 
(80:646);  Connecticut  Mui,  L,  Ins,  Co,  v.  Luchs, 
108  U.  8.  498  (27:800);  Hdilv,  PeopUfsMut.  F. 
Ins.  Co,  6  Gray,  185;  LoriUardF,  Ins,  Co,  v.  Mc- 
OuOoeh,  21  Ohio  8t  176;  American  L.  Ins.  Co, 
V.  Mahone.  56  Miss.  180;  Carson  v.  Jersey  City 
Ins.  Co.  ^  N.  J.  L.  800;  8.  C,  44N.  J.  L.  210; 
Lebanon  Mat.  Ins.  Co,  v.  Kepler,  106  Pa.  28. 

That  one  of  the  proprietors  smoked  will  not 
defeat  their  right  to  recover. 

Aurora  F,  Ins,  Co.  v.  Eddy,  55  Dl.  218>219; 
Ins.  Co.  of  North  America  v.  McDowell,  60  DL 
121:  Wood,  Fire  Ins.  821,  §  168. 

The  answer  in  reference  to  smoking  should 
be  regarded  merely  as  a  warranty  in  prcesenti. 

Aurora  F.  Ins.  Co.  v.  Eddy,  55  111.  213; 
aNid^.  Buffaio F.  Ins.  Co.  3  N.  Y.  122;  8mtih 
T.  Meehanies  d  T.  F.  Ins.  Co.  82  N.  Y.  899. 

A  policy  should  be  construed  most  strongly 
against  the  insurer.  ; 

First,  Nat.  Bank  t.  Hartford  F.  Ins,  Co.  95 
U.  8.  678  (24:568);  Moulory.  American  L.  Ins. 
Co.  Ill  U.  8.  885  (28:447);  CUon^.  SI,  PavlF. 
S  M.  Ins.  Co.  86  Minn.  482. 

The  assured  did  not  withhold  any  material 
fact  within  his  knowledge. 

First  Nat.  Bank  v.  Hartford  F.  Ins.  Co.  95 
U.  8.  676  (24:564);  Continental  L.  Ins.  Co.  v. 
Boffers,  8  Wcat.  Rep.  91,  119  HI.  4S2iFiteh  v. 
American  Popular  L.  Ins.  Co.  59  N.  Y.  557. 

▲nswen  aot  material  to  the  risk,  that  were 
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honestly  made  in  the  belief  that  they  were 
true,  will  not  be  anv  obstacle  to  recovery. 

Continental  L.  Ins.  Co.  v.  Sogers,  8  West, 
Rep.  88,  119  111.  474. 

Courts  construe  policies  of  insurance  so  as  to 
sustain  them  if  posidble,  when  the  insured  has 
not  been  guilty  of  bad  faith  or  fraud. 

Maxwell,  PI.  &Pr.  \A4i\  McMasterY.  Ins.  Co. 
qf  N<yrth  America,  65  N.  Y.  222;  Abb.  Trial 
Ev.  488. 

JfeMfff. SamnelShellabare^r  and/.  M. 
Wilson,  for  defendants  in  error: 

When  the  representations  of  the  insured  are 
expressly  referred  to  in  the  policy  as  forming  a 
part  of  the  contract,  they  will  acquire  the  char- 
acter of  warranties,  ana  invalidate  the  insur- 
ance, unless  strictly  complied  with,  whether 
they  are  or  are  not  materia  to  the  risk  assumed 
by  the  insurer. 

NieoU  V.  American  Ins,  Co.  8  Wood.  &  M. 
529:  Williams  v.  New  England  Mut,  F.  Ins,  Co. 
81  Me.  219;  Jennings  v.  Chenango  County  Mut. 
Ins.  Co.  2  Denio,  76 ;  Murdoch  ▼.  Chenango 
County  Mut,  Ins.  Co.  2  N.  Y.  210;  Witherell  v. 
Maine  Ins,  Co,  49  Me.  200;  Pierce  v.  Empire 
Ins,  Co.  62  Barb.  686.  ^ 

The  inquiry  and  answer  are  tantamount  to 
an  agreement  that  the  matter  inquired  about  is 
material,  and  its  materiality  is  not,  therefore, 
open  to  be  tried  by  thejury. 

Wilson  Y.  Conway  F.  Ins.  Co.  4  R.  I.  141; 
Chaffee  v.  Cattaraugus  County  Mut.  Ins.  Co.  18 
N.  Y.  876;  Campbell  v.  New  England  Mut.  L. 
Ins.  Co.  98  Mass.  881;  Jfi^^v.  Mutual  Ben.  L. 
Ins.  Co.  81  Iowa,  216;  LeBoy  v.  Market  F,  Ins, 
Co.  89  K  Y.  90;  Price  v.  Phcmix  Mut.  L.  Ins. 
Co,  17  Minn.  497;  Blumer  v.  Phanix  Ins.  Co. 
45  Wis.  622;  Jeffries  v.  Economical  Mut,  L. 
Ins,  Co,  89  U.  8.  22  Wall.  47  (22:888);  .^na 
L,  Ins.  Co,  V.  FYanee,  91  U.  8.  512  (28:402). 

The  law  does  not  forbid  parties  to  a  contract 
for  life  insurance  to  stipulate  that  its  validitf 
shall  depend  upon  conditions  or  contingencies 
such  as  the  court  below  decided  were  embodied 
in  the  policy  in  suit. 

Jeffries  Y.  Economical  Mut.  L,  Ins.  Co,  supra; 
jMna  L.  Ins,  Co,  v.  France,  91  U.  8.  510 
(28:401);  Daniels  y.  Hudson  River  F.  Ins.  Co. 
12  Cui^.  416. 

Mr.  Justice  €hray»  after  stating  the  case,  de- 
livered the  opinion  of  the  court: 

If  this  policy  is  valid,  each  of  the  defendants 
was  severally  liable  for  no  more  than  the  sum 
of  $4,000,  and  interest  thereon  to  the  date  of 
the  judgment  in  the  circuit  court.  The  whole 
amount  recoverable  asainst  either  defendant  in 
that  court  being  less  than  $5,000,  this  court  has 
no  jurisdiction  of  the  case,  except  by  reason  of 
the  certificate  of  division  of  opinion.  Ehsparte 
PJicmixlns.  Ci?.  117  U.  8. 867  [29:928];  Dowy. 
Johnson,  100  U.S.  158  [25:682];  Witliamsport 
Bank  v.  Knapp,  119  U.  8.  867  [80:446].  The 
first  question  certified  is  too  raieral  to  be  an- 
swer^, because  it  undertakes  to  refer  the 
whole  case  to  the  decision  of  this  court  Jew- 
eU  V.  KnigM,  128  U.  8. 426  [81 :  190].  Nothing 
is  open  for  consideration,  therefore,  but  the 
second  and  third  questions  upon  which  the 
opinions  of  the  judges  of  the  circuit  court  were 
opposed. 

The  whole  scope  of  that  clause  of  the  policy, 
which  requires  the  interest  of  the  assured,  if 
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"other  than  the  eDdra,  unconditional  and  sole 
ownerebip  of  the  property  for  the  use  and  ben- 
efit of  the  Msured,"  or  tf  "  incumbered  by  any 
Uen,  whether  by  deed  of  tmat,  mortgage  or 
othernlae,''  to  be  so  represented  by  the  aaaured 
and  H  expressed  in  the  policy,  Is  to  ascertain 
whether  "bis  interest  comes  within  either  of 
tliese  two  descripttODS,  and  not  to  call  for  In- 
formation as  to  the  nature  or  amount  of  any 
Incumbrances.  It  Is  therefore  fully  sadafled 
by  the  statements  in  the  application  that  tbere 
(b  an  Incumbrance  on  the  property,  and  what 
the  amount  of  mortgage  is,  and  by  the  eiprea- 
bIod  !□  the  policy  mokiDcr  the  insurance  r«v- 
lOai  able  to  a  mortgapree.  WiSiaTnt  v.  Jioger  WM- 
ianu  Int.  Co.  f07  Mass.  877. 

By  the  terms  of  this  policy,  and  of  the  appli- 
cation made  part  thereof,  the  ansnen  to  tbe 
questions  in  tbe  application  are  doubtleaa  war- 
ranties, to  be  strictly  complied  with.  But  tbia 
oonrt  is  uuanimously  of  opinion  that,  so  far  as 
refcards  either  of  Ibe  matters  presented  for  Its 
deciaioQ  in  the  prcaent  cose,  tbeseanswera  are 
direct,  full  and  true. 

The  only  queetions  put  as  to  incumbrances 
are.  first,  the  general  one,  "  Is  there  any  In- 
cumbrance on  tbe  property?"  which  is  truly 
answered,  "  Tes; "  and,  second,  tbe  particular 
one,  "  If  mortg^ed,  state  the  amount,"  in  an- 
swer 10  which  the  assured  states  tbe  principal 
ium  due  on  tbe  mortgace.  The  effect  of  omit- 
ting to  include  the  additional  sum  due  for  less 
than  half  a  year's  interest  ia  not  preaented  by 
the  certificate  of  division.  Tbe  insurers  baring 
put  no  question  as  to  tbe  nature  or  tbe  amount 
of  incumbrances,  otherwise  than  by  mortgage, 
cannot  object  that  no  information  was  given 
upon  that  subject.  Phrnnix  L.  Int.  Co.  v.  Bad- 
Ma.  120  U.  8.  183  [30:944].  There  was,  there- 
fore, no  breach  of  warranty  in  not  disclosing 
the  lien  for  unpaid  taxes,  independently  of  tbe 
question  whether  such  a  lien  was  an  incum- 
Drance,nithiDthemeaningof  this  contract;  and 
this  case  does  not  require  a  decision  of  that 

As  to  smoking,  tbe  only  question  pnt  in  tbe 
application,  and  answered  In  tbe  negative,  is 
whether  smokins  Is  "allowed  on  tbe  prem- 
ises"— which  looks  only  to  the  rule  establisbcd 
upon  the  subject  at  the  time  of  tbe  application, 
and  not  to  tbe  question  whether  that  rule  may 
he  kept  or  broken  in  the  future.  This  appears 
by  the  language  of  tbe  question,  as  well  as  by 
the  drcumstaoce  that  it  is  not,  as  other  Interrog- 
atories as  to  exietiog  precautions  against  fire 
ore,  followed  up  by  compelling  the  assured  to 
agree  (bat  they  will  continue  to  observe  the 
same  precautions.  Tbe  jury  having  found  that 
the  assured  forbade  smoking  iu  the  mill,  the 
mere  fact  that  other  persons,  or  even  one  of  the 
assured,  did  afterwards  smoke  tbere,  was  not 
■ufBdent  to  avoid  tbe  policy. 

The  two  cases  cited  by  the  defendants  from 
L04]  (he  minois  Reports  contain  no  adjudication 
to  the  contrary.  The  point  decided  in  each 
was  that  smoking  by  workmen  in  the  mill  did 
not  avoid  tbe  policy,  and  the  remark  of  tbe 
judge  delivering  the  opioion,  that  In  such  a 
case  the  assured  undertakes  that  be  will  not 
bimself  do  tbe  act,  was  oliler  dictum.  Int.  Co. 
rf North  America\.  McDotreU.  50111.180,131; 
Avnmt  F.  Int.  Co.  v.  Btdu,  S5  III  S13. 219. 
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HARTFORD  FIRE  ENSURANCB  COM- 
PANT. 

(Bee  a.  a  Beporter'B  ed.  MM-UU 

Warranty   tii  pcMcy  at    to  inoumbranen— 


Er  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska.  On 
certlficat*  of  division  in  opinion,  io  reviews 
judgment  for  the  defendant  In  an  action  on  a 
policy  of  flre  insurance.    Seterttd. 

Statement  by  Mr.  Juitiee  Qrari 

This  case  was  tried,  argued  and  decided  at 
tbe  aame  time  with,  and  was  subetantially  Ilka, 
that  of  Howard  v.  Oermania  Int.  Co.  tupra, 
except  that  no  question  as  to  smoking  on  the 
premises  was  presented,  that  the  policy  itself 
contained  no  provision  on  thesubject  of  incum- 
brances, and  tnat  so  much  of  tbe  application  aa 
related  to  thai  subject  was  in  this  form : 

"13.  Incumbrance. — Is  there  a  mortniga, 
trust  deed,  lien,  or  incumbranceof  any  kind,  on 
property!  Yes.  Amount,  and  in  whose  favort 
|3,000;  I.  May.  What  la  the  entire  value  vi 
property  incumbered?    $31,000." 

"And  tbe  said  applicant  hereby  covenaota    [4051 
and  agrees  to  and  with  said  Company  that  tha 


dition  of  the  Insurance,  a  part  of  the  contract 
and  a  cootinuinK  warranty  on  the  port  of  aa- 
sured,  for  term  of  policy,  or  any  renewal  there- 
of, of  which  this  survey  and  application  form 
apart" 

Mettrt.  T.  BL  Kmrqnett  and  lahmn 
Reavia.  for  plaintltls  in  error. 

(No  counsel  appeared  fordefendaet  Id  error.) 
127  V.  S. 
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Mr.  JiuUu  Graj  ddiyered  the  opinion  of 
the  court: 

In  this  case,  I  am  instracted  bj  the  majority 
of  the  court  to  announce  its  opinion  that  the 
warranty  concerning  incumbrances  includes 
only  incumbrances  created  by  the  act  or  with 
the  consent  of  the  assured,  and  not  those  cre- 
ated by  Uie  law;  and  therefore  the  policy  was 
not  avoided  by  the  omission  to  disclose  the  fact 
that  "delinquent  taxes"  on  the  premises  for 
previous  years  were  due  and  unpaid,  although 
by  the  statutes  of  Nebraska  taxes  are  made 
« lien  on  the  real  estate  taxed. 

Judgment  reversed,  and  eau  remanded  to  ^ 
Circuit  Court,  with  direetiom  to  render  Judg- 
ment for  the  plaintiff^  upon  the  special  verdict 


145]      PROVIDENCE    AND    STONINGTON 
STEAMSHIP  COMPANY,  Pif.  in  Err.. 

ALMIRA  R  CLARE,  Admrz.  of  Chablss 
0.  Class,  Deceased. 

(Bee  &  a  Beporter^  ad.  4MGD 

JLetionfor  death  from  nepligeMe^fact$'~^ue$- 

tionforjury. 

L  In  an  action  to  reoover  damages  for  ttie  death 
of  nlaintJtra  intoetate  from  the  negligrenoe  of  de- 
fendant*  resulting  from  the  coUislon  oitwo  veesels 
of  defendant,  upon  one  of  which  the  deceased  was 
alleged  to  have  oeen  a  paasensrer— Held,  there  being 
DO  evidence  to  sustain  the  allegation  of  the  com- 
plaint that  the  Intestate  was  drowned  as  a  conse- 
ouenoe  of  the  coIUslonf  or  as  to  what  caused  his 
•oeath,  the  question  as  to  whether  deceased  lost  his 
life  in  consequence  of  the  collision  was  at  least  one 
forthejurjr;  and  that  the  evidence  was  not  suffi- 
cient to  warrant}  the  direction  of  a  verdict  for  the 
plaintiff  on  that  point. 

[No.  265.] 
Arg%ed  April  $6, 1888.    Decided  May  t4, 1888. 

r^  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York, 
to  review  a  judgment  by  direction  of  the  court, 
for  the  plaintiffT  in  an  action  to  recover  dam- 
ages for  the  death  of  plaindif  s  intestate.  Re- 
tiereed. 

Reported  below  fa  23  Blatchf.  195,  20  Ted. 
Rep.  535. 

The  fncts  are  stated  bv  the  court. 

Mr.  Wbeeler  H,  FVsckhitm,  for  plaintiff 
in  error: 

The  court  erred  in  directing  a  verdict  for 
plaintiff  below,  and  in  refusing  to  allow  defend- 
ant below  to  go  to  the  jury. 

McOrath  v.  Hudson  Riter  R.  R.Ch.92  Barb. 
147;  Ernst  v.  Hudson  River  R.  R.  Co.  85  N.  Y. 
26;  CoUgrove  v.  tfew  York  A  K  H.R.  R.  Co. 
20  N.  Y.  498;  Metropolitan  R.  Co.  v.  Jackson, 
L.  R.  8  App.  Cas.  198;  Eart  v.  Hudson  River 
Bridge  Co.  80  N.  Y.  622;  Justice  v.  Lang,  52 
N.  Y.  828;  P&weU  v.  Powell,  71  N.  Y.  71. 

The  unimpeached  testimonv  of  an  interested 
witness  presents  a  question  for  the  Jury,  and 
the  court  is  not  warranted  in  directing  a  ver- 
dict upon  bis  testimonv  alone. 

Oildersleeve  v.  London,  78  N.  Y.  609;  Kata- 
nanh  V.  WOsmi,  70  N.  Y.  177. 

(No  counsel  appeared  for  defendant  fa  error.) 
127  U.S. 


Mr.  Justice  Blatehford  delivered  the  opin- 
ion of  the  court:  f*®] 

This  is  an  action  at  law,  brought  in  the  8u* 
preme  Court  of  the  State  of  New  York,  by 
Almira  R  Clare,  as  admfaistratrix  of  the  estate 
of  Charles  C.Clare,  deceased,  against  the  Prov* 
idence  and  Stonington  Steamship  Company, 
a  Rhode  Island  corporation,  to  recover  the  sum 
of  $5,000,  with  faterest  from  June  11,  1880,  as 
statutory  damages  for  the  death  of  Charles  C. 
Clare.  The  plamtiff  is  Jiis  widow,  and  he  left 
four  minor  children,  his  heirs  at  law  and  next 
of  kin. 

The  complaint  alleges  that  the  defendant  was 
the  owner  of  two  steamboats.  The  Narragan- 
sett  and  The   Stonington,  running  between 
Stonington,  Connecticut,  and  New  York  City; 
that,  on  or  about  the  lllh  of  June,  1880,  the 
defendant  received  Clare  on  The  Narragansett 
for  the  purpose  of  conveying  him  therein  as  a  pas- 
senger from  New  York  City  to  Stonington,  for 
a  reasonable  compensation  paid  to  it  by  Clare; 
that  The  Narragansett,  under  the  management 
and  direction  of  the  defendant,  having  Clare  on 
board  as  a  passenger,  and  proceeding  through 
the  waters  of  Long  Island  Sound,  met  The  Ston- 
ington proceeding  on  her  way  to  New  York 
City;  that,  by  the  negligence  of  the  defendant, 
the  two  vessels  came  fato  collision,  whereby 
The  Narragansett  was  so  injured  that  fire  im- 
mediately broke  out  on  her,  and  she  sank  within 
a  few  moments,  and  Clare  without  any  neglect 
on  his  part,  was  drowned;  that  the  collision  oc- 
curred either  fa  the  State  of  New  York  or  in  the 
State  of  Connecticut;  that  section  9,  of  chapter 
6,  title  19,  of  the  Laws  of  1875  of  the  State  of 
Connecticut,  provides  that  all  damages  result- 
ing in  death,  recovered  fa  an  action  brought  by      [471 
an  executor  or  admfaistrator,  shall  faure  to  the 
benefit  of  the  husband  or  widow  and  hcdrs  of 
the  deceased  person;  and  that  section  1,  chapter 
78,  of  the  Laws  of  1877  of  the  State  of  Connect- 
icut, provides  that,  in  all  actions  by  an  ex* 
ecutor  or  administrator,  for  fajuries  resulting 
fa  death  from  negligence,  such  executor  or  a<£ 
ministrator  may  recover  from  the  party  legally 
in  fault  for  such  injuries  just  damages,  not  ex- 
ceeding $5,000,  to  be  distributed  as  provided  fa 
section  9  of  chapter  6,  title  19,  of  the  Laws  of 
1875,  but  such  action  must  be  brought  withfa 
one  year  from  the  neglect  complain«i  of.  This 
suit  was  brought  within  the  year. 

By  the  Code  of  Civil  Procedure  of  the  State 
of  New  York,  section  1902,  it  is  provided  as 
follows:  **  The  executor  or  admfaistrator  of  a 
decedent,  who  has  left,  him  or  her  surviving,  a 
husband,  wife,  or  next  of  kin,  may  maintain  an 
action  to  recover  damages  for  a  wrongful  act, 
neglect  or  default,  by  which  the  decedent's 
death  was  caused,  against  a  natural  person 
who,  or  a  corporation  which,  would  have  been 
liable  to  an  action  fa  favor  of  the  decedent,  by 
reason  thereof,  if  death  had  not  ensued."  It  u 
provided  by  section  1904  that  fa  the  case  of  a 
trial  by  Jury,  "the  damages  awarded  to  the 
plaintiff  may  be  such  a  sum,  not  exceedfag  five 
thousand  dollars,  as  the  jury  ♦  *  »  deems  to 
be  a  fair  and  just  compensation  forthepecuni^ 
ary  injuries,  resulting  from  the  decedent's 
death,  to  the  person  or  persons  for  whose  bene> 
fit  the  action  is  brought;"  and  that,  **  when 
final  judgment  for  the  plaintiff  is  rendered,  the 
clerk  must  add  to  the  sum  so  awarded  fateresi 
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thereupon  from  the  decedent's  death,  and  in- 
clude it  in  the  judgment." 

The  action  was  removed  by  the  defendant 
into  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  on  the 
eround  that  the  plaindfl  wis  a  citizen  of  New 
Jersey,  and  the  defendant  a  citizen  of  Rhode 
iBlana.  The  answer,  put  in  the  circuit  court, 
contains  a  denial  in  the  prescribed  form,  cover- 
ing the  allegation  of  the  complaint  that  the  de- 
fendant received  Clare  on  The  Narragansett  for 
the  purpose  of  conveyinff  him  therdm  as  a  pas- 
senger from  New  York  City  to  Stonington,  for 
a  reasonable  compensation  paid  to  it  by  Clare. 
[48]  It  also  denies  the  negligence  alleged,  and  denies 
all  liability  to  the  plamtiff.  It  also  sets  up, 
that  it  haa,  by  proper  proceedings  in  the  Dis- 
trict Court  of  the  United  States  for  the  Southern 
District  of  New  York,  taken  the  benefit  of  the 
Statute  of  the  United  States  for  the  limitation 
of  the  liability  of  ship  owners,  in  respect  to 
The  Narragansett,  by  a  transfer  of  its  interest 
in  her  to  a  trustee  appointed  by  that  court. 

At  the  trial  b^ore  a  Jury  a  verdict  was,  by 
direction  of  the  court,  rendered  for  the  sum  of 
$6,000,  on  the  20th  of  April,  1885;  the  interest 
was,  under  the  Statute  of  New  York,  computed 
by  the  clerk  attlie  sum  of  $1,522.60;  the  plain- 
tiffs costs  were  taxed  at  $78.25;  and  a  Judg- 
ment was  rendered  for  the  plaintiff  for  the 
damages,  interest  and  costs,  amounting  in  all  to 
$6,600.76. 

At  the  trial  the  plaintiff  called  as  witnesses  the 
master  of  The  Narragansett,  and  the  pilot  and 
the  engineer  of  The  Stonington,  for  the  pur- 
pose of  showing  negligence  on  the  part  of  The 
Stonington.  The  plaintiff  also  called  as  a 
witness  one  Fisher,  who  testified  as  follows: 
"In  June,  1880,  I  resided  in  Jersey  City.  I 
knew  Charles  C.  Clare;  he  was  a  friend  of  mine. 
On  the  Sunday  following  the  11th  of  Jime, 
1880,  I  went  to  Stonington  and  found  the 
body  of  Charles  C.  Clare,  and  brought  the  same 
to  Jersey  City  for  burial.    What  first  led  me  to 

S)  to  Stonin^n  was  newspaper  reports,  and 
en  informauon  coming  to  me,  that  Mr.  Clare 
had  lost  his  life  by  this  accident  I  found  his 
body  in  the  lower  part  of  a  furniture  establish- 
ment, which  was  being  temporarily  used  as  a 
morgue."  The  defendant  then  called  as  a  wit- 
ness a  steamboat  captain,  and  examined  him 
on  the  general  question  as  to  whether  The  Ston- 
ington, at  the  speed  at  which  she  was  running, 
was  going  at  a  moderate  n)eed  in  a  fog,  under 
the  requirement  of  Rule  21  of  section  4288  of 
the  Kevised  Statutes,  which  provides  that 
"every  steam  vessel  shall,  when  m  a  fog,  go  at 
a  moderate  speed."  The  defendant  also  called 
as  a  witness  the  bow  watchman  of  the  Stoning- 
ton. After  both  sides  had  rested,  the  plsintm 
moved  for  a  direction  to  the  lury  to  find  a  ver- 
dict for  the  plaintiff  for  $6,000.  The  defend- 
ant then  moved  that  the  court  direct  the  jury  to 
[49]  find  a  verdict  for  the  defendant,  because  there 
was  no  evidence  that  the  intestate  went  on  or 
in  The  Narragansett,  the  evidence  being  that 
he  was  dead,  but  there  being  no  evidence  as  to 
bow  he  died.  The  court  then  suggested  to  the 
counsel  for  the  plaintiff  that  be  had  better 
prove,  if  be  could,  that  the  deceased  was  on  The 
Narragansett.  The  plaintiff  was  then  sworn 
as  a  witness,  and  testified  that  on  the  afternoon 
of  June  11, 1880,  she  crossed  over  with  her  son 
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Charles,  by  a  ferryboat  to  New  York,  to  take- 
him  to  his  father,  and  left  him  with  bis  father 
on  the  New  York  side  of  the  ferry  bridge,  and 
did  not  herself  go  outcdde  of  the  ferry  or  to  Tho 
Narragansett.  The  plaintiff  then  called  the 
son  Charles  as  a  witness,  who  testified  that,  on 
that  afternoon,  he  went  with  his  father  on 
board  of  The  Narragansett,  and  went  out  on 
her,  and  was  on  her  at  the  time  of  the  collision; 
that  his  father  was  with  him  shortly  before  the 
collision,  and  that  be  did  not  see  his  father 
after  the  collision.  The  defendant  Uien  asked 
the  court  to  direct  the  Jury  to  find  a  verdict 
for  the  defendant,  on  the  ground  that  there 
was  no  evidence  in  the  case  that  the  father  and 
son  went  as  x>as8engers  on  the  boat,  or  that  they 
had  bought  a  ticket,  or  that  they  had  any  room, 
or  that  there  was  any  contract  made  between 
the  parties;  that  there  was  no  evidence  that  the 
intestate  lost  his  life  in  consequence  of  the  ac- 
cident; that  he  was  seen  dead  in  Stonington;  but 
that  there  was  no  evidence  that  any  life  was  lost 
on  The  Narragansett,  or  that  anything  happened 
to  the  intestate.  The  court  remarked  that  it 
thought  that  the  evidence  then  in,  in  the  case,, 
was  sufiicient,  and  that  it  must  deny  the  de- 
fendant's motion  and  grant  the  plaintiffs  mo- 
tion. The  defendant  then  asked  the  court  to 
direct  a  verdict  for  the  defendant,  on  the  ground 
that  there  was  no  evidence  that  the  intestate 
lost  his  life  by  reason  of  the  collision,  or  by  the 
negligence  oi  the  defendant.  The  court  den  ied 
the  motion,  and  the  defendant  excepted.  Tho 
defendant  conceded  that,  if  the  plaintiff  could 
recover  at  all,  the  damages  were  $5,000.  The 
defendant  then  asked  to  go  the  jury  on  the 
questions  (1)  whether  the  plainti£rs  intestate 
had  lost  his  life  by  reason  of  the  collision  of 
the  two  vessels;  and  (2)  whether  the  defendant 
or  its  servants  had  been  guilty  of  an^  negli- 
gence in  the  navigation  of  Tne  Stonington, 
contributing  to  the  collision.  The  court  denied 
each  of  these  requests,  and  to  each  denial  the 
defendant  excepted.  The  lury  then  returned 
a  verdict  for  the  plaintiff,  by  direction  of  the 
court,  for  $5,000.  The  defendant  has  brought 
a  writ  of  error  to  review  the  judgment 

There  has  been  no  appearance  or  argument  or 
brief  in  this  court  for  tne  defendant  in  error, 
but  the  case  has  been  ot&Wj  argued  and  a  brief 
submitted  for  the  plaintiff  in  error.  A  citation 
was  issued  and  duly  served  on  the  attorney  for 
theplaintiff. 

We  think  that  the  court  erred  at  the  trial,  in 
refusing  to  grant  the  motion  to  direct  a  verdict 
for  the  defendant  on  the  ground  that  there  was 
no  evidence  that  the  plaintiff's  intestate  lost 
his  life  by  reason  of  the  collision  or  by  the  n^- 
ligence  of  the  defendant;  and  in  refusing  to 
grant  the  request  of  the  defendant  to  go  to  the 
jury  on  Uie  question  whether  the  plaintiff's  in- 
testate had  lost  his  life  by  reason  of  the  colli- 
sion. The  only  evidence  of  the  death  of  the 
intestate  was  that  of  the  witness  Fisher,  who 
testified  that  he  saw  the  dead  body  of  the  in- 
testate in  Stonington,  on  the  Sunday  following 
the  11th  of  June,  1880,  which  was  the  18th  <Sr 
June,  1880.  There  is  no  evidence  to  sustain 
the  allegation  of  the  complaint  that  the  intes- 
tate was  drowned  as  a  conse(]iuence  of  the  col- 
lision, or  as  to  what  caused  his  death,  or  as  to 
how  his  body  came  to  be  found  in  Stonington. 

The  question  as  to  whether  the  intestate  lost 
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liis  life  in  conaeqiienoe  of  the  collision  was,  at 
least,  one  for  the  juiy,  and  the  eyidenoe  was 
not  sufficient  to  warrant  the  direction  of  a  ver* 
diet  for  the  plaintiff  on  that  point. 

We  express  no  opinion  on  the  question  of 
negligence  in  the  navigation  of  The  Stoning- 
(on,  contributing  to  the  collision,  or  on  the 
question  of  her  rate  of  speed  in  the  fog.  Dif- 
ferent testimony  on  these  questions  may  he 
given  on  a  new  trial,  from  that  which  was 
given  on  the  trial  now  under  review.  Kor  do 
we  express  any  opinion  on  the  question  of  the 
sufficiency  of  the  evidence  to  show,  as  alleged 
in  the  complaint,  that  the  intestate  was  a  pas- 
lenger  on  The  Narragansett,  for  a  reasonable 
compensation  paid  by  him  to  the  defendant 

TheiudgmeTU  oftKs  Circuit  Court  is  reterted, 
arut  tM  ease  is  remanded  to  that  court  uith  a 
directum  to  atDard  a  new  trial. 


[57«1  CHARLES  E.  MILLER  bt  al.,  Extb.  of 
Chbstbb  a.  Arthur,  Late  Collector  of 
the  Port  of  New  York,  Plffe.  in  Err., 

V. 

FREDERICK  YIETOR  bt  al. 
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JMiee  an    woot—conttruetion  qf  Aet—ttoch- 
ings-'-judgment  partly  wrong. 

1.  Ideotion2of  theAotof  1887,  which  prescribes  a 
dnty  on  **aU  manufaotiires  of  wool  of  every  de- 
•eriptJoD,  made  wholly  or  in  part  of  wool,  not  Sere- 
in otherwise  providea  for,"  covers  stockings  com- 
posed of  wool  and  cotton. 

S.  The  words  '^ot  herein  otherwise  provided 
for,**  in  an  Act  providing  for  customs  dutlee,  mean 
not  otherwise  provided  for  in  the  Act  of  which  they 
ftre  apart* 

8.  The  stockings  for  which  the  duty  was  paid  in 
this  case,  beinsr  manufactures  made  in  part  of 
wool,  and  dutiable  as  such  by  the  Act  of  18(i7,  were 
liable  to  the  duty  imposed  by  section  2  of  that  Act, 
and  were  not  otherwise  provided  for  in  that  Act. 

4.  Where  the  verdict  as  directed,  and  the  )udg- 
iment  thereon,  are  wrong  as  to  part  of  the  goo<u, 
judgmcAt  will  be  reversed  and  a  new  trial  granted. 

[No  268.] 
Argusd  May  t,  S,  1888.    Decided  May  U»  1888. 

P\  ERROR  to  the  Circait  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  judgment  for  the  plaintiffs, 
in  an  action  to  recover  an  alleged  excess  of 
duties.    Reversed. 

Reported  helow  in  22Bhitchl  89. 

The  facts  are  stated  in  the  opinion. 

Mr.  G.  A*  Jenks*  SoUcitor-Qen.^  for  plain- 
tiffs in  error. 

Mr.  Stephen  O.  Clarke*  for  defendanU 
Id  error: 

When  Congress  has  described  an  article  so  as 
to  identify  it  by  a  given  designation  for  rev- 
enue purposes,  and  this  has  been  so  long  con- 
tinued as  to  impress  on  it  a  particular  designa- 
tion as  an  article  of  import,  then  it  must  be 
treated  as  a  distinct  article,  whether  there  be 
evidence  that  it  is  so  known  in  commerce  or 
not 

DeFbrest  v.  La^orenee,  54  U.  S.  13  How.  274, 
^  (14:  148,  146V,  Homer  v.  Austin,  68  U.  S. 
1  WalL  486  (17:  688);  Eeiehe  v.  JSmythe,  80  U. 
S.  1»  WalL  168  (20:  666);  Movius  v.  Ar- 
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thur,96V.  8.144(24:420);  Bend y. Ebyt,  (S» 
U.  8. 18  Pet  268  aO:  154);  U.  8.  v.  UUman,  4 
Ben.  547;  Arthur  v.  Morrison,  96  U.  8.  lOS 
(24:  764);  Arthur  v.  Zahey,  Id.  112  (24:  766); 
Arthur  v.  Unkart.  Id.  118  ^:  768);  Arthur  v. 
Zimmerman,  Id.  124  (24:  770);  ArtJiur  v.  8te- 
phani.  Id.  125  (24:  771);  Arthur  v.  Davies,  Id. 
135  (24:  810;)  Artliur  v.  Bheims,  Id.  148  (24r 
818). 

Mr.  JustioeBUAchtord  delivered  the  opin* 
ion  of  the  court: 

This  is  an  action  at  law,  commenced  in  the 
Superior  Court  of  the  City  of  New  York,  hy 
Frederick  Victor,  (JeorgeF.  Victor,  Carl  Vic- 
tor, Thomas  Victor,  Jr.,  and  Fritz  Achelis» 
against  Chester  A.  Arthur,  Collector  of  the 
R)rt  of  New  York,  to  recover  an  alleged  ex- 
cess of  duties  paid  under  protest  on  goods  en* 
tered  at  the  custom  house  in  New  York,  from 
Aprfl,  1878,  to  November,  1878,  prior  to  the 
enactment  of  the  Revised  Statutes. 

The  goods  were  hosiery.  The  appraiser  re- 
turned the  hosiery  in  some  cases  as  "knit 
goods,  wool  hosiery,  over  80,  50,  85,  less  10  per 
cent;"  in  other  cases  as  "worsted  knit  goods,'' 
etc.  The  collector  liquidated  the  duties  on 
the  hosiery  at  the  rate  of  85  per  cent  ad  val- 
orem and  60  cents  a  pound,  less  a  deduction  of 
10  p^  cent  The  plaintifb  protested  in  writ- 
ing affainst  the  liqmdation, "  oecause  said  mer- 
chancUse,  being  merino  hoBiery,  and  similar  ar- 
ticles made  on  frames,  not  otherwise  provided  [^74] 
for,  is  only  liable  to  duty  under  the  22d  section 
of  the  Tariff  Act  of  March  2. 1861,  and  the  18th 
section  of  the  Tariff  Act  of  July  16, 1862,  at 
the  rate  of  85  per  centum  ad  valorem,  less  10 

Jer  cent  under  the  2d  section  of  the  Act  of 
une  6,  1872,  as  manufactures  wholly  or  in 
part  of  wool,  or  hair  of  the  alpaca,  goat,  or 
other  like  animal." 

AU  of  the  goods  involved  contained  from  10 
to  20  per  cent  of  either  wool  or  worsted,  the 
other  component  material  being  cotton.  The 
wool  or  worsted  formed  an  appreciable  portion 
of  the  value  of  the  goods.  There  is  nothing 
in  the  case  to  show  tbe  value  of,  or  the  amount 
of  duties  assessed  on,  the  wool  and  cotton 
goods,  as  distinguished  from  the  worsted  and 
cotton  goods. 

The  plaintiffs  offered  evidence  tending  te 
show  that  the  articles  imported  by  them,  sim- 
ilar to  samples  introduced  by  them  in  evidence, 
were  stockings,  were  worn  by  men,  women, 
and  children,  and  were  made  on  frames.  The 
plaintiffs  claimed  that  the  goods  were  duti- 
able under  section  22  of  the  Act  of  March  2^ 
1861,  chap.  68, 12  Stot.  at  L.  101,  under  a  pro- 
vision imposing  a  duty  of  80  per  cent  on 
"caps,  gloves,  legdos,  mits,  socks,  stockings, 
wove  shirts  and  drawers,  and  all  similar  ar- 
ticles made  on  frames,  of  whatever  material 
composed,  worn  by  men,  women,  or  children, 
and  not  otherwise  provided  for;"  and  section  18 
of  the  Act  of  July  14,  1862,  chap.  163, 12  Stat, 
at  L.  556,  which  imposed,  from  and  after  the 
1st  of  August,  1862,  on  additional  duty  of  5 
per  cent  ad  valorem  on  "caps,  gloves,  leggins, 
mits,  socks,  stockings,  wove  shirts  and  draw* 
ers,  and  all  similar  articles  made  on  frames^ 
of  whatever  material  composed,  worn  by  men, 
women,  and  children,  and  not  otherwise  pro- 
vided for;"  and  the  provision  of  section  2  of 
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the  Act  of  June  6, 1872»  chap.  815,  17  Stat,  at 
L.  231,  which  enacts  that  after  the  first  of  Au- 
gust, 1872,  in  lieu  of  the  duties  imposed  by  law 
upon  thd  articles  enumerated  in  that  section, 
there  should  be  paid  90  per  cent  of  the  several 
rates  of  duty  then  imposed  by  law  upon  such 
articles  severally,  "it  being  the  intent  of  this 
section  to  reduce  existing  duties  on  said  ar- 
ticles ten  per  centum  of  such  duties,  that  is  to 
gay.  ♦  »  ♦  On  all  wools,  hair  of  the  alpaca, 
goat,  and  other  animals,  and  all  manufactures 
»75]  wholly  or  in  part  of  wool  or  hair  of  the  alpaca, 
and  other  like  animals,  except  as  hereinafter 
provided." 

The  duties  levied  by  the  collector,  and 
claimed  by  the  defendant  at  the  trial  to  have 
been  the  proper  rate  of  duty,  were  assessed  un- 
der section  2  of  the  Act  of  March  2, 1867,  chap. 
197,  14  Stat,  at  L.  561,  wiiich  imposed  the  fol- 
lowing duties:  "On  woolen  cloths,  woolen 
shawls,  and  all  manufactures  of  wool  of  everv 
description  made  wholly  or  in  part  of  wool, 
not  herein  otherwise  provided  tor,  fifty  cents 
per  pound,  and,  in  adviition  thereto,  thirty-five 
per  centum  advahrem.  On  flannels,  blankets, 
hats  of  wool,  knit  goods,  balmorals,  woolen 
and  worsted  vams,  and  all  manufactures  of 
every  description  composed  wholly  or  in  part 
of  worsted,  the  hair  of  the  alpaca,  go^t,  or 
other  like  animals,  except  such  as  are  com- 
posed in  part  of  wool,  not  otherwise  provided 
for,  valued  at  not  exceeding  forty  cents  per 
pound,  twenty  cents  per  pound;  vfdued  at 
above  forty  cents  per  pound  and  not  exceeding 
■sixty  cents  per  pound,  thirty  cents  per  pound; 
Talued  at  above  sixty  cents  per  pound  and  not 
•exceeding  eighty  cents  per  pound,  forty  cents 
per  pound ;  valued  at  above  eighty  cents  per 
pound,  fifty  cents  per  pound;  and,  in  addition 
thereto,  upon  all  the  above  named  articles, 
thirty-five  per  centum  ad  valorem" 

At  the  trial,  after  the  plaintiffs  had  rested,  the 
defendant  offered  evidence  tending  to  show 
that  knit  goods  are  textile  fabrics  composed  of 
a  single  thread  united  in  a  series  of  loops,  cor- 
responding to  the  old-fashioned  hand-knitting 
process,  and  that  the  plaintiffs'  importations 
were  so  made;  and,  further,  that  all  fabrics 
made  on  frames  are  knit  goods.  The  defend- 
ant then  rested.  The  pmintiffs  then  offered 
evidence  tending  to  show  that  the  term  "knit 
goods  "  used  in  trade  and  commerce  has  no  dif* 
ferent  or  other  meaning  than  its  meanine 
among  men  in  general;  that  there  are  knit 
goods  known  to  trade  and  commerce  which 
were  not  made  on  frames,  but  which  were  made 
by  hand,  and  that  there  are  other  goods,  as 
■caps,  gloves,  legdns,  mits,  socks,  stockings, 
and  drawers,  mme  in  whole  or  in  part  of 
worsted,  worn  by  men,  women,  and  children, 
which  are  made  on  a  frame  and  knit,  and  which 
are  also  knit  by  hand;  that,  while  the  result  of 
knitting  by  hand,  and  of  the  manufacture  on  a 
frame  of  a  fabric  consisting  of  a  single  thread, 
is  the  production  of  a  textile  fabric  composed 
of  a  series  of  connecting  loops  which  are  alike 
in  each  case,  yet  the  processes  by  which  they 
are  produced  are  dissimilar;  that  the  result  of 
the  process  of  manufacturing  upon  frames  and 
knitting  by  hand  is  the  same,  although  the  two 
processes  are  dissimilar;  also,  that  there  are  no 
textile  fabrics  made  on  frames  which  are  known 
In  trade  and  commerce,  except  fabrics  com- 
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posed  of  cotton,  wool  or  worsted,  sUk,  linen,  or 
a  mi xture  of  these  materials.  Both  parties  then 
rested. 

The  plaintiffs  then  moved  the  court  to  direct 
the  Jury  to  find  a  verdict  in  their  favor,  which 
motion  was  granted.  To  such  ruling  the  de- 
fendant excei)ted.  The  jury  found  a  verdict 
for  the  plaintiffs.  The  amount  was,  by  agree- 
ment of  the  parties,  adjusted  at  the  custom 
house,  and  a  judgment  was  entered  for  the 
plaintiffs,  including  costs,  for  $1,897.96;  to  re- 
view which  the  defendant  has  brought  a  writ  of 
error. 

We  think  that  it  was  error  in  the  court  to 
have  directed  a  verdict  for  the  plaintiils.  The 
Act  of  1867  is  entitled  "  An  Act  to  Provide  In- 
creased  Revenue  from  Imported  Wool,  and  for 
Other  Purposes,"  Section  1  of  the  Act  relates 
to  duties  on  "unmanufactured  wool,  hair  of  the 
alpaca;  goat,  and  other  like  animaJs,  imported 
from  foreign  countries."  Section  2  provides 
for  the  foflowing  dutv:  "  On  woolen  cloths, 
woolen  shawls,  and  aU  manufactures  of  wool 
of  evety  description  made  wholly  or  in  part  of 
wool,  not  herein  otherwise  provided  for,  fifty 
cents  per  pound,  and,  in  addition  thereto, 
thirty-five  per  centum  ad  valorem."  This 
clause  clearly  covers  stockings  such  as  some  of 
those  in  the  present  case,  composed  of  wool  and 
cotton,  because  the^  were  maae  in  part  of  wool. 

The  next  question  is  whether  they  were 
*•  herein  otherwise  provided  for,"  that  is,  other- 
wise provided  for  in  that  Act  of  1867.  Wo 
have  recently  held,  in  the  case  of  Miller  v. 
Butterfidd,  125  U.  S.  70,  76  [81:643,  6461  thai 
the  words '  'not  otherwise  herein  provided  for," 
in  an  Act  providing^  for  customs  duties,  mean 
not  otherwise  provided  for  m  the  Act  of  which 
they  are  a  part  The  words  in  the  present  case 
are  * '  not  herein  otherwise  provided  for,"  which 
are  identical  in  meaning.  Section  2  of  the  Act  [577] 
of  1867  goes  on  to  pro^de  for  duties  on  many 
manufactured  artides  made  wholly  or  in  pait 
of  wool;  namely,  "women's  and  children's 
dress  goods  and  real  or  imitation  Italian  cloths, 
composed  wholly  or  in  part  of  wool;"  "clothing 
ready  made,  ana  wearing  apparel  of  eveiy  de- 
scription, and  balmoral  skirts  and  skirting,  and 
goods  of  similar  description  or  used  for  like 
purposes,  composed  wholly  or  In  part  of  wool;" 
"  webbings,  beltings,"  etc. ,  made  of  wool,  or  of 
which  wool  is  a  component  material;  and  car- 
pets of  various  kinds  and  carpetings  of  wool. 

The  chiuse  of  section  2  of  the  Act  of  1867, 
above  quoted,  which  coTcrs  "knit  goods,"  ex- 
pressly excepts  "  such  as  are  competed  in  i>art 
of  wool; "  and  the  clause  relating  to  duties  on 
"  wearing  apparel  of  every  desoription  ♦  ♦  ♦ 
composea  wholly  or  in  part  of  wool,"  made  up 
or  manufactured  wholly  or  in  part  by  the  man- 
ufacturer, expressly  excepts  "Knit  goods."  It 
is  stated  in  the  bill  of  exceptions  that  the 
stockings  in  question  were  made  on  frames, 
and  that  all  fabrics  made  on  frames  are  knit 
goods. 

According  to  the  bill  of  exceptions,  some  of 
the  goods  m  question  here  were  properly  as- 
sessed by  the  collector,  under  the  Act  of  1867, 
at  the  rate  of  50  cents  a  pound  and  35  per  cent 
ad  valorem,  less  10  per  cent,  and  it  was  improper 
to  direct  a  verdict  for  the  plaintiffs  as  to  those 
goods.  After  the  verdict  was  rendered,  on  the 
lOth  of  December,  1888,  and  before  judgment, 

127  U.  S. 


1887. 


BOBBBTBON  ▼.  SlOHEL. 


507-517 


(578] 


the  defendant  made  a  motion  for  a  new  trial, 
the  decision  on  which  is  reported  in  22  Blatchf  . 
S9.  The  motion  was  demed,  on  the  ground 
that  the  articles  in  question,  asstockines  made 
on  frames,  were  specifically  made  dutiable  bj 
that  name  in  the  Acts  of  1861  and  1862,  and  had 
been  dutiable  to  nomijie,  by  different  enact- 
ments, since  1842;  and  tliat  the  general  lan- 
guage of  the  Act  of  1867  did  not  affect  the 
speofic  description  in  the  Acts  of  1861  and  1862. 
Faxticular  reference  was  made  in  the  decision 
to  the  opinion  of  this  court  in  Vietor  v.  Arthur, 
104  U.  S.  498  [26:683].  The  goods  in  that  case 
were  import^  after  the  enactment  of  the  Re- 
Tised  Statutes,  on  the  22d  of  June,  1874,  and 
were  stockings,  some  of  them  wholly  of  worsted 
and  oUiers  c^  cotton  and  worsted,  cotton  being 
the  material  of  chief  value,  and  they  were  in- 
tended to  be  worn  by  men,  women,  and  chil- 
dren, and  were  made  on  frames,*  and  were  also 
knit  goods.  The  collector  had  exacted  upon 
them  a  dut^at  the  rate  of  00  per  cent  of  50  oents 
a  pound  and  85  per  cent  ad  valorem^  as  knit 
goods,  under  scheaule  L  of  section  2504  of  the 
Kerised  Statutes.  The  importer  claimed  that 
they  were  dutiable  as  stockings  made  on  frames, 
worn  by  men,  women,  or  children,  under 
schedule  M  of  the  same  section.  Judgment 
having  been  entered  for  the  defendant,  this 
court  reversed  it,  on  the  around  that,  as  be- 
tween the  descriptions  In  the  two  schedules  in 
the  same  section  of  the  Revised  Statutes,  the 
goods  must  be  considered  as  having  been  pro- 
vided for  under  the  designation  of  stockings 
made  on  fram^,  worn  by  men,  women,  or 
children,  in  schedule  If,  and  as  not  beins^  liable 
to  the  higher  dutv  prescribed  by  scheaule  L, 
because,  although  schedule  L  was  broad 
enough  to  comprehend  them,  vet,  as  schedule 
M  covered  them  by  a  specific  designation,  and 
they  had  been  dutiable  as  stockings  made  on 
frames,  eo  tumUne,  since  1842,  and  by  four  dif- 
ferent enactments,  they  fell  within  schedule  M. 
That  decision  does  not  apply  to  the  present 
case,  for  here  the  only  question  is  whether  the 
stockings,  so  far  as  tha^  have  wool  in  them, 
bdng  manufactures  made  in  part  of  wool,  and 
dutiable  as  such  by  the  Act  of  1867,  were  oth- 
erwise provided  for  in  that  Act.  It  is  clear 
that  th^  were  not 

Inasmuch  as  the  verdict  directed  covered  the 
stockings  which  contained  wool  and  cotton, 
and  the  Judgment  U  a  unit,  and  the  direction 
of  a  veraict  was  wrong  as  to  those  goods,  t?i€ 
Judgment  is  reveraed,  andthecMeis remanded  to 
the  Circuit  (hurt  with  a  direction  to  grant  a 
new  trial. 


[507]  ITILLIAM  H.  ROBERTSON,  Late  Collec- 
tor of  the  PoBT  OF  Nbw  Tobk.  Plff.  in 

Err,, 
«t 

IDQLIS   SICHEL,  an    Infant,    by  Joseph 

SiOHXL,  Her  Guardian  ad  litem, 

(Boe  B.  OL  ReDorter*i  ed.  607-(a7.) 

IMbiUtif  of  gotemment  for  acts  of  agente— 
Udbiltiy  of  officer  for  wrongs  offui  subordi- 
nate i^ffieers-^aMity  qf  (Meet or, 

1.  The  govemmentls  not  responsible  for  the  mis- 
U7  V.  S. 


feasances  or  wronirs,  or  neffUgenots  or  omiiikms  of 
dutar,  of  the  subordmate  ofSoeri  or  agents  employed 
in  the  public  service. 

&  A  public  officer  Is  not  responsible  for  the  mis- 
feasances or  positive  wrongs,  or  for  the  nonfeas- 
ances or  negligences  or  omissions  of  duty,  of  the 
subagent  or  servants  or  other  penons,  properly  em- 
ployed \>7  or  under  him.  In  the  discharge  of  hie  of  • 

8.  A  collector  of  customs  is  not  personally  re- 
sponsible for  the  nefi^igenoe  of  his  subordinates  in 
the  custom  house  department;  in  order  to  charge 
him  in  such  case,  he  must  have  been  ipiilty  of  per- 
sonal neglect,  misfeasance  or  wrong. 

[No.  269.1 
Argued  Mag  1,  1888.     Decided  May  14, 1888, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  judgment  for  the  plaintifif, 
in  an  action  against  the  Collector  of  Customs  to 
recover  damages  for  the  loss  of  the  contents  of 
a  trunk,  destroyed  by  fire  after  its  arrival  by  ship. 
JSetersed. 

The  facts  are  stated  in  the  opinion. 

Mr.  O.  A.  Jeiika»  tiotidtor-Qen.,  for  plain- 
tiff in  error. 

Mr.  Edward  Jaeoba*  for  defendant  in  er- 
ror: 

A  collector  is  liable  for  the  illegal  detention 
of  property. 

Malt  v.  Warren,  2  McLean,  882. 

The  wrongful  taker  of  property,  when  called 
upon  to  surrender  it  to  the  rightful  owner  or 
pav  the  value,  cannot  defend  himself  from 
juagment  by  showing  his  inability  to  deliver, 
through  death  or  destruction. 

CaidweU  v.  Fenwick,  2  Dana,  888;  Haile  v. 
Mill,  18  Mo.  612;  Qibbs  v.  BartUtt,  2  Watts  & 
S.  84;  AutUn  v.  Jonee,  Gilmer  (Va.),  841;  ScoU 
V.  Hughes,  9  B.  Mon.  104;  OarreUY.  Wood^  8 
Elan.  281;  Berthold  v.  Fox,  IZ  Minn.  501. 

The  unreasonable  delay  in  removal  forms  an- 
other breach  of  duty. 

Bussed  Mfg.  Co.  v.  New  Haven  Steamboat  Co, 
50  N.  Y.  121. 

A  refusal  to  charge  a  proposition  which, 
however  true  it  may  be,  is,  so  far  as  applied  to 
the  case,  a  mere  abstraction  is  not  error. 

Priebe  v.  KeUogg  Bridge  Co,  77  N.  Y.  597. 

Where  a  proposition  has  been  substantially 
charged,  a  refusal  to  charge  in  the  language  of 
counsel  is  not  error. 

AUen  V.  Stout,  51  N.  Y.  668;  MiU&r  v.  Bar- 
ber,  66  N.  Y.  558. 

A  prayer  for  instructions,  consisting  of  a 
numbier  of  propositions  presented  as  a  whole, 
may  be  refused  if  any  of  them  should  not  be 
given. 

Johnston  v.  Jones.  60  U.  S.  1  Black,  210  (17: 
117);  Harvey  v.  Tyler,  69  U.  8.  2  Wall.  828 
(17:871);  Lincoln  v.  ClaprirU  U.  S.  7  Wall. 
132  (19:106);  Beatier  v.  Taylor,  98  U.  S.  46  (28: 
797);  Worthington  v.  Mason,  101  U.  S.  149  (25: 
848);  U.  S.  V.  Hough,  103  U.  S.  71  (26:305). 

Mr,  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law,  brought  in  the  City  rsosi 
Court  of  the  City  of  New  York,  by  Emilie  ^  ^ 
Sichel,  an  infant,  by  Joseph  Sichel,  her  guar- 
dian ad  litem,  against  William  H.  Robertson, 
Collector  of  Customs  for  the  Port  and  collec- 
tion district  of  New  York,  and  removed  by  the 
defendant  into  the  Circuit  Court  of  the  United 
States  for  the  Southern  DiBtrict  of  New  York. 

The  object  of  the  suit  was  to  recover  dam- 
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ages  for  the  loss  of  the  contents  of  a  trunk  be- 
longing to  the  plaintiff,  who  was  a  passenger 
by  the  steamship  Egypt  of  the  Inman  line,  from 
Liverpool,  and  amved  at  New  York,  at  the 
pier  of  the  E^p,  on  the  81st  of  Januai^',  1888. 
She  was  sixteen  years  of  age  and  was  a  first 
cabin  passenger.  She  made  a  baggage  declara- 
tion, under  oath,  which  stated  that  she  had  tWo 
trunks  and  two  bags,  containing  "wearing  ap- 
parel in  actual  use  and  personal  effects  not  mer- 
chandise." She  declared  "nothing  new  or  du- 
tiable." Her  baggage  was  examined  on  the 
dock,  and  one  trunk  was  detained  by  the  cus- 
toms officers,  who  gave  her  a  receipt  therefor, 
signed  by  an  inspector,  which  stated  that  the 
inspector  had  sent  the  one  trunk,  for  appraise- 
ment, to  the  public  store,  under  a  baggage  per- 
mit. She  was  directed  by  the  officers  to  coll 
the  next  day  at  the  public  store,  to  receive  the 
trunk.  This  trunk  contained  her  personal  ef- 
fects, which  cost  her  $400.  The  only  thing  in 
the  trunk  not  wholly  intended  for  her  own  ase 
was  ten  pounds  of  daocolate,  valued  at  about 
$2.60,  part  of  which  she  ate,  and  she  intended 
to  eat  the  balance  in  company  with  some  of  her 
young  friends.  This  was  her  first  visit  to 
Ainenca.  She  was  a  native  of  Germany,  and 
at  the  time  of  her  arrival  was  unfamiliar  with 
our  language  and  customs.  She  did  not  know 
and  could  not  understand  the  nature  and  effect 
of  the  baggage  declaration  which  she  was  asked 
to  sign,  and  it  was  not  explained  to  her.  In 
the  trunk,  with  her  clothing  and  wearing  ap- 
parel, were  some  paper  boxes  containing  some 
brass  ornamental  jewelry  on  cards,  given  to 
her  abroad,  of  the  value  in  all  of  about  one  dol- 
hur,  some  of  which  she  had  worn,  some  old  lace 
curtains,  six  tablecloths  and  twelve  napkins,  a 
eiftfrom  her  mother,  the  ten  pounds  of  choco- 
mte,  and  three  corsets,  one  of  which  she  had 
worn.  On  the  next  day,  the  usual  order  was 
made,  on  an  application  signed  by  the  plaintiff, 
for  an  appraisement  of  the  contents  of  the  trunk. 
The  plaintiff  demanded  the  trunk  at  the  public 
store,  but  did  not  receive  it,  because  it  had  been 
destroyed  by  fire,  on  the  pier  of  the  ship,  on  the 
night  of  January  81, 1888.  It  was  proved  on 
the  trial  that,  on  the  morning  after  the  arrival 
of  the  ship,  the  deputy  collector  issued  an  or- 
der to  the  clerk  in  the  Collector's  department  at 
the  custom  house  for  the  appraisal  of  the  trunk, 
and  that  there  could  be  no  appraisal  without  a 
permit  from  the  Collector. 

At  the  close  of  the  plaintiff's  case,  the  de- 
fendant asked  the  court  to  direct  a  verdict  for 
him,  on  the  ground  that,  the  action  being  one 
for  personal  negligence,  the  plaintiff  had  not 
brought  home  to  the  Collector  personidly  any 
connection  with  the  trunk  at  the  time  n  was 
destroyed,  and  that,  if  any  negligence  was  to 
be  imputed  to  the  subordmate  officers  of  the 
customs,  such  negligence  could  not  be  imputed 
to  the  Collector.  The  court  refused  to  grant 
the  motion,  and  the  defendant  excepted. 

Evidence  was  then  introduced  on  the  part  of 
the  defendant  tending  to  show  that  the  inspect- 
or on  the  dock  who  examined  the  trunk  dis- 
covered what,  in  the  exercise  of  his  discretion, 
he  determined  to  be  dutiable  articles;  that  he 
reported  to  his  superior  officer  that  he  thought 
the  trunk  contained  dutiable  articles  and  that 
officer  told  him  to  see  what  else  he  could  find; 
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that  he  found  other  dutiable  articles;  that  he 
attempted  to  find  an  appraiser  to  appraise  and 
assess  duties  upon  those  articles,  but  did  not 
find  one;  that  he  reported  to  the  staff  officer 
havinff  charge  of  the  passengers  and  their  bag- 
gage from  that  steamer,  and  under  his  advice 
marked  the  trunk  for  the  public  store,  to  be  ex- 
amined by  the  proper  examiner  and  have  the 
duties  assessed,  under  a  section  of  the  regula- 
tions for  the  government  of  officers  of  the  cus- 
toms under  the  superintendence  and  direction 
of  the  surveyor  of  the  Port  of  New  York, 
which  was  admitted  in  evidence,  and  was  as 
follows:  "In  the  absence  of  the  entry  clerks 
or  appraiser,  dutiable  articles  taken  from  pas- 
sengers' baggaee  will  be  sent  by  the  inspector 
as  soon  as  possible  to  the  public  store,  and  the 
passenger  will  be  furnished  by  the  inspector  [510] 
with  the  usual  bagfirage  certificate;"  that,  the 
trunk  having  been  thus  marked  for  the  public 
store,  and  a  receipt  given  to  the  plaintiff,  it  was 
put  into  the  charge  of  the  dischaiging  officers 
of  the  vessel;  that  the  inspectors  were  allowed 
to  send  goods  to  the  public  store  for  appraise- 
ment, only  through  a  custom  house  cartman; 
that  the  dischar^g  officer  who  received  the 

Elaintiff's  trunk  did  not  send  it  to  the  store- 
ouse  because  there  was  no  cartman  on  the  pier 
to  take  it  away,  and  none  came  to  do  so,  though 
an  effort  was  made  to  procure  one;  that  &d 
trunk  remained  on  the  pier,  under  his  custody, 
and  was  totally  consumed  by  fire  on  the  nignt 
of  the  81st  of  January,  the  officers  who  were 
there  being  driven  away  by  the  flames;  and 
that  the  fire  occurred  between  2  and  8  o'clock 
A.  M.  of  the  day  following  that  of  the  arrival 
of  the  steamer. 

It  also  appeared  in  evidence  that,  under  ar- 
ticle 481  of  the  customs  regulations,  it  was  Uie 
duty  of  the  Collector,  on  the  arrival  of  any 
steamer  of  a  regular  line  from  a  foreign  port, 
to  detail  an  experienced  entry  clerk,  who,  with 
a  similar  clerk  to  be  designated  by  the  naval  of- 
ficer and  an  assistant  appraiser  or  examiner  to 
be  detailed  by  the  appraiser,  should,  together 
with  the  inspector  on  board,  examine  ful  the 
passengers'  baggage,  place  the  dutiable  value 
upon  the  same,  and,  if  dutiable  articles  were 
found,  appraise  the  same  and  assess  the  duty 
thereon.  It  also  appeared  that  all  those  offi- 
cers were  on  the  dock  on  that  day. 

The  following  regulations  were  then  put  in 
evidence: 

"The  Laws  and  Regulations  for  the  €k)Tern- 
ment  of  Officers  of  Customs  under  the  Super- 
intendence of  Surveyors  of  Ports.    1877." 

"Article  104.  Whenever  any  trunk  or  pack- 
age brought  by  a  passenger  as  baggage  contains 
articles  subject  to  duty  and  the  value  thereof 
exceeds  $500,  or  if  the  quantity  or  variety  of 
the  dutiable  articles  is  such  that  a  proper  exam- 
ination, classification,  or  appraisement  thereof 
cannot  be  made  at  the  vessel,  the  trunk  or  pack- 
age will  be  sent  to  the  public  store  for  apprais^^ 
ment." 

"Article  117,  In  the  absence  of  the  entry 
clerk  or  appraiser,  dutiable  articles  taken  from  [511] 
passengers'  baggage  will  be  sent  by  the  inspect- 
or, as  soon  as  possible,  to  the  appraiser's  store 
and  the  passenger  will  be  furnished  by  the  in- 
spector with  tne  usual  'baggage  certificate*' 
which  will  be  in  the  following  form: 
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^'Inspector's  eertifleats  of  goods  sent  to  public 
store  under  baggage  permit, 

*'POBT  OF ^ ,  18—, 

On  board  ship, 
"I  hare  sent  to  public  store  under  'baggage 
pennif  the  following  articles  said  to  belong  to 


••(Describe  the  articles.) , 

Inspector,*' 

By  the  government's  report  In  this  case  the 
Talue  of  uie  property  in  Miss  Sicbel's  trunk 
was  alleged  to  be  flOO  only,  while  the  plaintiff 
did  not  mim  the  value  to  be  over  $400.  Peter- 
son, the  government  inspector,  did  not  make  a 
written  report  of  the  case  to  the  government 
nntil  about  two  months  after  the  amval  of  the 
steamer.  He  did  this  at  the  request  of  the  sur- 
veyor, and  it  was  no  part  of  his  duty  to  make 
it  as  requested.  The  same  inspector  Peterson 
had  signed  and  issued  the  certificate  on  the  bag- 
gage declaration.  There  was  an  appraiser  on 
the  pier  in  question  some  time  on  that  day. 
The  trunk  in  question  was  the  only  seizure  or 
detention  of  passengers'  baggage  made  on  that 
dock  on  the  aay  in  question. 

The  defendant  himself,  bein^  put  upon  the 
stand  and  duly  sworn,  testified  that  he  was  the 
Collector  of  the  Port  of  New  York;  that  he 
bad  in  the  neighborhood  of  twelve  hundred 
subordinates  under  him;  that,  approximately, 
the  average  annual  importations  into  the  Port 
of  New  York,  passed  through  the  custom 
house,  were  of  the  value  of  $500,000,000;  that 
be  knew  nothing  about  the  trunk  imported  by 
Emilie  Sichel  by  The  Egypt  on  January  31, 
at  the  time  of  its  importation;  that  he  was  not 
on  the  dock  at  the  time;  that  it  was  no  part  of 
his  duty  to  pay  any  attention  to  the  actual  ar- 
[512]  rival  of  the  passengers'  baggage,  or  passing  it 
through  the  custom  house,  or  ordering  it  to  the 
public  store,  or  examining  it  to  sec  if  there  were 
any  dutiable  goods,  or  to  have  anything  to  do 
with  it;  that  as  a  matter  of  fact  he  had  nothing 
to  do  with  it;  aud  that  the  first  time  his  atten- 
tion was  called  to  the  matter  of  this  tnmk  was 
long  after  the  fire,some  time  in  September,  1883. 

The  evidence  being  closed,  the  defendant 
moved  the  court  to  direct  a  verdict  in  his  fa- 
vor upon  the  same  CTOunds  on  which  the  mo- 
tion was  made  at  the  close  of  the  plaintiff's 
case,  that  is  to  say,  that  there  was  no  evidence 
in  the  case  to  connect  the  defendant  with  the 
destruction  of  the  trunk;  that  in  the  case  of  a 
public  oflBcer,  the  doctrine  of  law  respondeat 
superior  did  not  apply;  and  that,  before  there 
could  be  any  recovery  from  the  public  officer  it 
must  be  shown  that  he  was  personally  respon- 
sible himself,  and  that  the  negligence  was  his 
own  act.  The  court  refused  to  grant  this  mo- 
tion, and  the  defendant  excepted. 

The  defendant  then  requested  the  court  to 
charge  as  follows: 

•*1.  That  a  public  officer  is  not  responsible 
for  the  negligence  of  his  subordinates. 

•'2.  That  the  defendant  is  liable  only  for  the 
neglect  of  some  duty  devolved  upon  him  per- 
aonally  and  not  for  the  neglect  of  duty  of  any 
other  person. 

"3.  That  unless  the  jury  find  that  the  loss  of 
this  trunk  was  the  direct  result  of  some  per- 
sonal carelessness  or  negligence  on  the  port  of 
the  defendant  there  can  oe  no  recovery. 

"4.  That  it  is  not  sufficient  to  show  that  the 
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loss  may  have  been  the  result  of  negligence  on 
the  part  of  the  Collector.  It  \b  necessary  to 
show  that  it  was. 

"5.  That  the  Jury  cannot  find  a  verdict  in 
favor  of  the  plaintiff  if  they  find  that  the  loss 
of  this  trunk  was  due  to  the  personal  negli- 
gence or  violation  of  statutes  or  regulations  on 
the  part  of  the  customs  officers  other  than  the 
defendant  personally. 

'  '6.  That  the  inspector  who  examined  plaint- 
iff's trunk,  having  found  therein  what  he  be- 
lieved to  be  dutiable  articles,  was  obliged  to 
turn  said  trunk  over  to  others  of  the  officers  of 
the  customs  for  appraisement  and  assessment 
of  duty,  and  until  such  appraisement  and  as-  1^13] 
sessment  of  duty,  and  the  payment  of  the  duty 
as  assessed,  the  plaintiff  was  not  entitled  to  the 
possession  of  the  trunk. 

"7.  That  the  defendant  is  not  responsible  in 
this  action  for  the  withholding  the  plaintiff's 
trunk  and  its  contents. 

"8.  That  if  the  customs  officials  at  the  ves- 
sel misinterpreted  their  duty,  and  did  an  act 
which  was  in  law  a  trespasser  conversion,  the 
defendant  is  not  responsihle,  he  not  having 
been  present  and  not  having  been  a  party  to  the 
wrong  interpretation  of  duty  acted  on  by  the 
customs  officers  at  the  vessel. 

'*9.  That  the  defendant  is  not  responsible  for 
the  trespasses,  conversion,  or  other  faults  of 
his  subordinates  committed  by  them  even  in  the 
line  of  their  duty,  unless  he  was  personally  a 
party  to  the  same. 

"10.  That  the  law,  as  provided  in  section 
2652  of  the  Revised  Statutes,  made  it  the  duty 
of  the  customs  officers  at  the  vessel  by  which 
the  plaintiff's  trunk  was  imported,  to  execute 
and  car^  into  effect  all  instructions  of  the  Sec- 
retary 01  the  Treasury  relative  to  the  execution 
of  the  laws. 

"11.  That  it  appears  by  the  evidence  in  thii 
case  that  one  of  the  instructions  by  the  Secre- 
tary for  the  guidance  of  the  officers  at  the  ves- 
sel in  which  the  plaintiff's  trunk  came  was  & 
provision  that,  whenever  any  trunk  or  package 
brought  by  a  passenger  as  baggage  contains  ar- 
ticles subject  to  duty,  the  value  whereof  ex 
ceeds  five  hundred  dollars,  or,  if  the  quantity 
or  variety  of  dutiable  articles  is  such  that  the 
proper  classification  and  examination  for  ap- 
praisement thereof  cannot  be  made,  the  trunk 
or  package  will  be  sent  to  the  public  store  for 
appraisement. 

"12.  That  this  histruction  of  the  Secretary 
had  and  has  the  force  of  law  for  the  facts  in 
this  case. 

"18.  That  the  instructions  devolved  upon 
the  customs  officials  at  the  vessel  a  discretion 
to  determine  whether  the  quantity  and  variety 
of  the  dutiable  articles  was  such  that  the  prop- 
er classification  and  examination  for  appraise- 
ment thereof  could  not  be  made  at  the  vessel, 
and,  if  they  determined  it  could  not  be,  to  send 
the  trunk  and  its  contents  to  the  public  store 
for  appraisement. 

"14.  That  in  the  exercise  of  this  discretion  [514] 
those  officers,  and  the  Collector  as  their  su- 
perior, are  not  responsible  for  any  error  of 
judgment  in  making  the  determination  wheth- 
er the  quantity  or  variety  of  the  dutiable  arti- 
cles was  such,  prior  to  sending  the  trunk  to 
the  public  store. 

"15.  That  the  officers  at  the  vessel,  and  the 
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€k>llector  as  their  soperfor,  can,  if  at  aU,  only 
be  held  respoosible  for  bad  faith  in  the  exer- 
ciae  of  the  discretion  thus  devolved  upon  them 
by  the  regulation  estabUshed  by  the  Secretary, 
under  the  law." 

The  court  charged  the  Jtuy  that  if  one  of 
the  subordinate  officers  of  the  customs,  in  the 
course  of  the  performance  of  his  duty,  did  an 
absolute  wrong  to  the  olaintiff,  such  as  to  take 
her  trunk  from  her  ana  keep  it  from  her  when 
she  wanted  it  and  was  by  law  entitled  to  it, 
the  defendant  would  be  liable.  The  defend- 
ant excepted  to  tiiis  charge.  The  court  gave 
further  instructions,  whi<£  bore  upon  the  mat- 
ters set  forth  in  the  defendant's  requests  to 
charge,  but  which,  in  Uie  view  we  take  of  the 
case,  it  is  not  important  to  notice.  The  bill  of 
exceptions  states  that  the  court  did  not  com- 
ply with  the  defendant's  requests  to  charge 
further  than  as  appears  by  the  charge  as  stated, 
and  that  the  defendant  excepted  to  the  refusal 
to  charge  as  to  each  request  separately,  so  far 
as  the  court  did  refuse. 

The  Jury  found  a  verdict  for  the  plaintiff  for 
(459.  The  court  ordered  that  a  certificate  of 
probable  cause  be  entered,  and  on  the  verdict, 
with  costs  added,  a  judgment  was  entered  for 
the  plaintiff  for  $502.96,  to  review  which  the 
defendant  has  brouc'ht  a  writ  of  error. 

We  are  of  opinion  that  there  was  error 
in  the  charge  of  the  court,  and  that  the  defend- 
ant was  not  liable  for  the  wrong,  if  any,  com- 
mitted 1^  his  subordinates,  on  the  facts  of  this 
[515]  case.  Tiiere  is  nothing  in  the  evidence  to  con- 
nect the  defendant  personally  with  any  such 
wrong.  No  evidence  was  given  that  the  offi- 
cers in  question  were  not  competent,  or  were 
not  properly  selected  for  their  respective  posi- 
tions. The  subordinate  who  was  guilty  of  the 
wrong,  if  any,  would  undoubteal]^  m  liable 
personally  for  the  tort,  but  to  permit  a  recov- 
ery against  the  Ck>]lector,  on  the  facts  of  this 
case,  would  be  to  establish  a  principle  which 
would  paralyze  the  public  service.  Competent 
persons  could  not  be  found  to  fill  positions  of 
the  kind,  if  they  knew  they  would  be  held 
liable  for  all  the  torts  and  wrongs  committed 
bv  a  larffe  body  of  subordinates,  in  the  dis- 
charge of  duties  which  it  would  be  utterly  im- 
possible for  the  superior  officer  to  discbarge  in 
person. 

This  principle  is  well  established  by  author- 
ity. It  is  not  affected  by  the  fact  that  a  stat- 
utory action  is  given  to  an  importer,  to  recover 
back,  in  certain  cases,  an  exc^  of  duties  paid 
under  protest;  nor  by  the  fact  that  a  superior 
officer  may  be  held  nable  for  imlawful  fees  ex- 
acted by  his  subordinate,  where  lawful  fees 
are  prescribed  by  statute,  and  where  such  fees 
are  given  by  law  to  the  superior,  or  for  the  act 
of  a  deputy  performed  in  the  oitiinary  line  of 
his  official  duty  as  prescribed  b^r  law.  The 
government  itself  is  not  responsible  for  the 
misfeasances,  or  wrongs,  or  negligences,  or 
omissions  of  duty  of  the  subordinate  officers  or 
agents  employed  in  the  public  service;  for  it 
does  not  undertake  to  guarantee  to  any  person 
the  fidelity  of  any  of  the  officers  or  agents 
whom  it  employs;  since  that  would  involve  it, 
in  all  its  operations,  in  endless  embarrassments, 
and  difficulties,  and  losses,  which  would  be 
subversive  of  the  public  interests.  Story,  Ag. 
%  819,  Seymowr  v.    Van  Slyek,  8  Wend.  403, 
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422;  V.  8,  v.  KirkpatHek,  22  U.  8.  9  Wheat. 
720,  735  [6:199,2031;  Gibbons  v.  U.  8.  75  U.  8. 
8  Wall.  2(59  [19:4531;  WhiUsidev.  U.  8.  93  U. 
S.  247,  257  r28:882,&51;  Hart  v.  U,  8,  95  U. 
S.  816,  818  [24:479,4801;  Moffat  v  U.  8  118 
U.  S.  24,  81  [28:623,625];  8elimak  v.  U.  8  A 
Ct.CI.  142. 

The  head  of  a  department,  or  other  superior 
functionary,  is  not  m  a  different  position.  A 
public  officer  or  agent  is  not  responsible  for  the 
misfeasances  or  positive  wrongs,  or  for  the  non- 
feasances, or  negligences,  or  omissions  of  duty, 
of  the  subagents  or  servants  or  other  persona  1516I 
properly  employed  by  or  under  him,  in  the  dis- 
charge of  his  official  duties.    Storv,  Ag.  §  319. 

In  Keenan  v.  8out?iiDorih,  110  Mass.  474,  it 
was  held  that  a  postmaster  was  not  liable  for 
the  loss  of  a  letter,  occasioned  by  the  negli- 
gence or  wrongful  conduct  of  his  clerk.  The 
court  said:  ''Tne  law  is  well  settled,  in  Eng- 
land and  Ajnerica,  that  the  postmaster-gcnenQ, 
the  deputy  postmasters,  and  their  assistants 
and  clerks,  appointed  and  sworn  as  required  by 
law,  are  public  officers,  each  of  whom  is  re- 
sponsible for  his  own  negligence  only,  and  not 
for  that  of  any  of  the  others,  although  selected 
bv  him  and  subject  to  his  orders."  The  court 
cited,  to  sustain  this  view,  Lane  v.  Cotton,  1 
Ld.  Raym.  646;  8,  a  12  Mod.  472;  W?utfield 
V.  LeDeepencer,  Cowp.  754;  Dunlop  v.  Monroe, 
11  U.  S.  7  Cranch,  242  [3:3291:  8chroyer  v. 
Lynch,  8  Watts,  453;  BUhop  v.  WUliamson,  11 
Me.  495;  Hutchim  v.  Braekett,  22  N.  H.  252. 

To  the  same  purport  are  Bailey  v.  Mayor  of 
N.  r.  8  HiU,  531;  ChnweU  v.  Voorheee,  18 
Ohio,  528, 543;  Story,  Bail.  ^  462,  463;  1  BeU 
Com.  5th  ed.  468;  2  Kent  Com.  4th  ed.  610, 
611. 

The  very  question  here  involved  came  before 
the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  in  the  case  of 
BrisBoe  v.  Lawrence,  2  Blatdif.  121,  in  June, 
1850.  The  defendant  was  the  Collector  of  the 
Port  of  New  York.  Imported  goods  belong- 
ing to  the  plaintiff  had  been  deposited  in  a  cus- 
tom house  warehouse,  and  were  either  lost  or 
mislaid  there,  or  were  delivered  to  some  person 
not  entitled  to  them.  At  the  trial  it  was  sought 
to  show  carelessness  on  the  part  of  the  defend- 
ant, as  the  head  of  the  custom  house  depart- 
ment, in  the  manner  in  which  the  books  of  the 
warehouse  were  kept,  and  also  that  the  book- 
keeper was  a  person  of  intemperate  habits  and 
unfit  for  the  situation.  On  the  other  hand,  it 
was  proved  that  the  books  were  kept  in  con- 
formity with  the  mode  usually  adopted  at  the 
time  for  keeping  books  of  that  kind;  that  the 
intemperate  book-keeper  had  been  discharged; 
and  that,  during  a  period  of  nineteen  months, 
out  of  two  hun£^  thousand  packages  of  goods 
which  had  been  received  at  the  warehouse  in  [517] 
ouestion,  only  two  packages  had  been  lost 
Mr.  Justice  Nelson,  in  charging  the  Juir,  sub- 
mitted to  them  the  question  wnether  tne  col- 
lector had  been  guUty  of  personal  negligence 
in  respect  to  the  goods.  In  the  course  of  the 
charge,  the  court  said:  "The  collector  Is  not 
personally  responsible  for  the  negligence  of  his 
sub(»tlinates  in  the  custom  house  department, 
and,  therefore,  he  is  not  respoDsibfe  for  the 
negligence  of  persons  employed  in  the  ware- 
house department.  ♦  •  ♦  In  order  to  charge 
the  defendant  with  the  loss,  it  is  necessary  that 
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the  plaintlfb  should  satisfy  jot\,  bv  aflOrmative 
and  reaaonable  teBtimony,  that  toe  collector 
was  posonally  guilty  of  negligence  in  the  dis- 
diarge  of  his  duty,  either  by  misdeed  or  by 
omiflsion.  •  •  *  This  is  asuit  against  the  col- 
lector, who  did  not  have  diarge  of  the  goods; 
and,  in  order  to  render  him  liable,  you  must 
find  him  to  have  been  guilty  of  personal 
neglect,  misfeasance,  or  wrong.  •  *  •  In 
view  of  the  fact  that  the  Collector  of  New 
York  has  charge  of  ail  the  business  from  which 
two  thirds  of  the  entire  revenue  of  the  United 
States  is  collected,  and  has  thousands  of  sub- 
ordinates, and  upon  the  evidence  that  only  one 
package  out  of  every  one  himdred  thousand 
which  passed  through  the  hands  of  those  sub- 
ordinates has  been  lost,  it  is  strange  that  this 
case  has  been  so  urgently  pressed,  with  the 
idea  that  upon  any  principle  of  equity,  much 
less  of  law,  (here  could  be  any  liability  on  the 
part  of  the  collector."  The  jury  found  a  ver- 
dict for  the  defendant  See.  also,  U.  8.  v. 
Brodhead,  8  Law  Hep.  95;  Whart.  A^.  g  650. 
The  judgment  of  the  Oireuit  Court  i9rever$ed, 
and  the  ease  is  remanded  to  that  court  toith  a 
direction  to  grant  a  new  triak 


[409]  JOB  BARNARD,  Admr.   of  ROBERT  H. 

RTAN,  Deceased,  Appt., 

DISTRICT  OF  COLUMBIA. 

(See  a.  a  Beporter*Bed.  409-41U 
Ofmpensationfor  extra  vork^-^oritten  eontraei, 

L  Where,  in  a  contract  to  do  certain  work  in  im- 
provinflr  a  street  In  Washliurton,  the  prices  for  pav- 
fog  and  excavation  were  fixed  at  so  much  a  yard^ 
the  contractor  is  not  authorized  to  charge  for  extra 
worii  for  stone  or  rook  found  in  the  excavation, 
ttte  contract  not  being  limited  to  work  done  in 
earth  free  from  stone  or  rock. 

2.  All  oontracts  of  this  character  are  reouiredbj 
law  to  be  in  writing;  and  the  law  forbids  the  allow- 
ance of  any  extra  compensation  for  work  done  un- 
der a  contract. 

8.  The  board  of  puhho  works  could  not,  by  amere 
ei^ry  in  Its  JoumaL  make  a  new  oontraot  or  alter 
ooe  previously  made. 

[No.  272.1 

Argued  May  t,  1888,    DeAded  May  U,  1888. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims,  in  favor  of  aefendant,  in  an  action 
to  recover  for  extra  work  in  excavating  stone 
or  rock,  under  a  contract  for  the  improvement 
of  a  street  in  the  City  of  Washington.  Affirmed. 

Reported  helow  in  20  Ct.  CI.  257.. 

The  facts  appear  in  the  opinion. 

Mr,  I.  H.  IPord,  for  appellant: 

Money  voluntarily  paid,  with  a  full  know- 
ledge of  all  the  facta  sind  cnrcumstances  under 
which  it  was  demanded,  cannot  be  recovered 
back.  To  recover  money  so  paid,  the  party 
seeking  to  recover  it  must  prove  fraud,  duress, 
or  mistake  of  fact 

Lambom  v.  Dickinson  County,  97  U.  B.  185 
(24: 928);  Meedi  v.  Buffalo,  29  K  Y.  198.  212, 
218;  BUiott  v.  Bwartwmt,  85  U.  S.  10  Pet.  168, 
154(9:  879);  Mutual  Life  Ins.  Co.  v.  Wager,  27 
Barb.  854;  2  Greenl.  Ev.  §  128;  DUl.  Mun. 
Corp.  g  477;  4  Wait,  Act.  &  Def.  488,  487; 
Boston  A  8.  Glass  Co.  v.  Boston,  4  Met.  181, 188; 
Mays  V.  Cincinnati,  1  Ohio  St.  268;  Await  v. 
Butaw  Building  Asso.  34  Md.  485. 

Messrs.    A.    H.    Oarland,  Atty-Qen,,    and 
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Robert  A.  Howard*  AssL  At^Gen.,  for 
appellee 

Mr.  Justice  Field  delivered  the  opinion  of    |410] 
the  court: 

On  the  28d  day  of  July,  1872,  Robert  H. 
Ryan,  since  deceased,  entered  into  a  contract 
with  the  Board  of  Public  Works  of  the  District 
of  Columbia  to  do  certain  work  for  the  im- 
provement of  New  Jersey  Avenue  in  the  City 
of  Washin^n,  from  B  Street  south  to  the 
Potomac  River.  The  different  kinds  of  work 
required  were  stated,  and  the  prices  for  each 
specified,  among  which  were  "grading  80  cents 
per  cubic  yard,  and  "excavations  and  refilling, 
40  cents  per  cubic  yard,  to  be  measured  in  ex- 
cavating only."  It  is  conceded  that  Ryan  per- 
formed the  work  pursuant  to  the  contract,  and 
has  been  paid  the  amount  agreed  upon.  The 
present  cldm  is  for  extra  work  on  the  avenue 
**in  grading  or  excavating  stone  or  rock,"  for 
which  it  is  contended  there  is  no  provision  in 
the  contract.  The  board  had  entered  in  its 
loumal  before  the  contract  was  made  the  fol- 
lowing: "Chief  Engineer  was  notified  that  the 
foUoTnng  price  was  established  for  rock  excava- 
tion, viz. :  in  ditches  for  sewers,  etc.,  $1.50  per 
cubic  yard;  cutting  down  streets  and  the  like, 
$1.00  per  cubic  yard.  Auditor  and  contract 
clerk  notified;"  and  Rvan  contended  that  he 
was  therefore  entitled  for  all  rock  excavations 
to  one  dollar  a  yard  instead  of  the  price  speci- 
fied in  the  contract  for  grading  and  excavating, 
the  difference  bein^  |4,060. 

To  this  contention  there  are  two  answers. 
In  the  first  place,  the  "grading"  and  "excava- 
tion" specified  in  the  contract  are  not  limited  to 
work  oone  in  sand  or  gravel  or  earth  free  from 
stone  or  rock.  It  might  reasonably  be  expected 
that  more  or  less  stone  or  rock  would  be  found  [41 1; 
in  the  progress  of  the  work,  and  the  price  was 
evidently  fixed  upon  its  supposed  average  char- 
acter. 

In  the  second  place,  the  Act  of  Congress  of 
February  21,  1871,  "to  provide  a  government 
for  the  District  of  Columbia,"  in  force  at  the 
time,  required  that  all  contracts  by  the  board 
should  t»  in  writing,  be  signed  by  the  parties 
making  the  same,  and  a  copy  thereof  filed  in 
the  ofioce  of  the  secretary  or  the  District;  and 
it  forbade  the  allowance  of  any  extra  compen- 
sation for  work  done  under  a  contract.  16 
Stat.  atL.  428,  chap.  62,  ^§  15,  87. 

The  entry  in  the  journal  of  the  board  was  no 
part  of  the  contract  with  the  claimant,  nor 
could  it  in  any  respect  control  the  construction 
or  limit  the  enect  of  such  contract.  The  board 
could  not  in  that  way  either  make  a  new  con- 
tract or  alter  the  one  previously  made,  so  as  to 
bind  the  District.  Barnes  v.  Diet,  of  Columlna, 
22  Ct.  CI.  866. 

Judgment  c^fflrmed. 


JOSHUA  HENDY,  Appt., 
c. 

GOLDEN  STATE  AND  MINERS'  IRON 

WORKS  ET  AL. 

(See  S.  0.  Reporters  ed.  870-870.) 

Letters  patent,  infririgement  of-'dtfense—eom' 

bination^^daim. 

In  a  suit  for  the  Infringement  of  letters  patent 
No.  140«  200,  granted  to  James  D.  Cusenbary  anct 
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A  PPG  \L  from  a  decree  of  tlie  Circuit  Court 
of  I  he  Untied  States  for  the  District  of 
-California,  diamiMing  a  suit  for  tbe  infringe- 
meal  i>f  letters  patent.     Affirmid. 

ItcpoTtC'd  below  in  8  Sawy.  468. 

The  fuctfi  are  fully  atatcd  in  tbe  opInloD, 

Me^tn.  J.  H.  MUlerand  J.  P.  Iduv- 
faome,  for  appellant: 

Ttie  tt^rm  "  uaeful,"  when  applied  to  Inven- 
(loDS,  mcBoa  the  oppoalte  of  hurtful,  injurioua, 
or  trivoloua.  The  degree  of  utility  is  imma- 
terial. 

LoieeU  t.  Lneit,  1  Hason,  18S;  -Bifffhein*  v. 
Brundl,  8  Fish.  Pat.  Cas.  318;  CSw  v.  Gnggi. 
1  Bisa.  362;  Tilghman  t.  Werk,  1  Bond,  Oil; 
Wentlake  t.    CoTtter,  6  Fisb.  Pat.  Caa.  flI9; 


Co.  11  Fed.  Bep.  711;  ICruuti  t.  SchvylkiU 
Bank,  4  Wnali,  Bj  Stajtleg  y.  i/eiettt  17EVank 
Jr.  aj  Series,  166;  WinUrmute  v.  SedingUM, 
1  Fiah.  Pat.  Cas).  289. 

The  nppellees  have  used  tbe  invention  and 
bencv  ibej  are  eaiopped  to  deny  ita  uillity. 

^impaon  v.  Mad  River  R.  It.  Oa.  6  HcLeao, 

«03;   Vfinee  t.  CampUIt.  1  Fish,  Pat.  Caa.  488; 

HcOamb  V.  Ernett,  1  Woods,  185;  Kearney  t. 

tAhigk  Vallmj  R.  R.  Co.  82  Fed.  Rep.  320. 

Mr.  H.  A.  WheatoD,  for  appellees: 

The  invention  was  an  abandoned  experiment 

Wliiteley  v.  Swayne.  74  U.   3.   7  Wall.  685 

119: 199);    Bowe  v.    Cnrferirood.   1  Fish.   Pat 

Cas.  100;  Smft  v.  Whistn,  3  Fish.  Pat.  Cas.  360. 

A  patent  tnkcn  out  by  two  partiea,  as  joint 

lovenlors,   for  ao  invention  wbicb  -n-aa  made 

Bolely  by  one  of  tbe  parlies,  Is  void,  and  viea 

Walk.  Pat  gSM,  M;  Barrett  v.  Uall.  1  Ma- 
son, 447:  S.  0.  1  Robb,  Pat.  Cas.  234,  28S; 
Slearna  v.  Barrett,  1  Maaou,  153;  .S.  0.  1  Robb, 
Pat.  Cos.  115,  lia,  117;  SUmmer't  Appeal,  58 
Pa.  1.M;  Rantom  v.  Mayor  irf  N.  Y.  1  Fieh. 
Pat.  Cas.  253. 

Tlie  claim  does  not  cover  any  patentable  iu' 

Penntj/hania  R.  R.  Co.  v.  Lowmotim  Enm'ni 
Sn/rty  Tniek  Co.  110  U.  S.  400(28;  232);  But 
IS  v.  BrceltioT  Mfg.  Co.  Id.  181  (28: 95). 


Iron  Works,  a  corporation,  and  sis  individual 

defendants  In  the  Circuit  Court  of  the  United 

States  for  tbe  Diatrict  of  California,  for  tbe  in- 

laTll      frii^ment  of  letters  patent  No.  140,250,grauted 


June  24,  1878,  to  Jamea  D.  CaaeDbair  and 
James  A.  Mara,  for  an  "improvement  m  on 
stamp  feeders."  Tlicspeciflcation.clstma,  uid 
draninga  of  tbe  patent  are  as  follows: 

"OiJ  invention  relutea  to  improvement* in 
that  cloBS  of  ore  feeders  for  quarti  mills  Id 
which  a  pawl  and  ratchet  arc  employed  to  op- 
erate the  feeder  aulomatienDy  by  tbe  drop  of 
tbe  stamp.  Our  Improvements  consist,  first, 
in  mounting  a  feed  cylinder  upon  a  movable 
frame  or  truck,  ao  tbat  it  can  be  readily  abift^d 
from  place  to  place  wben  it  is  desired  lo  repair 
tbe  mill;  and,  lastly,  of  an  improved  arrange- 
ment for  operating  the  pawl  rod  by  tbe  drop 
of  Ibe  stamp  without  the  use  of  apringa.  In 
order  to  more  fully  illustrate  and  explain  our 
invention,  reference  is  had  to  tbe  accompany- 
ing drawings,  forming  a  part  of  this  specu- 
cation,  in  which  Figure  1  ia  a  vertical  section; 
Fig.  a  is  a  back  view;  Fig.  3  la  a  tnuaverss 
section.  A  represents  tbe  frame  of  a  stamp 
mill;  B  la  the  Stamp;  C  ta  tbe  stamp  stem, 
with  its  tappet  D;  F  is  tlie  cam  abaft,  and  O 
tbe  cam  wbicb  lifts  tbe  stamp,  all  of  which  are 
arranged  in  the  ordlnarv  manner  of  construct- 
ing a  stamp  batteir.  H  H  are  tbe  foundation 
timbers  upon  which  the  feeding  cylinder  It 
mounted.  These  timbeia  are  mounted  upon 
rollers,  so  that  tbe  CTlinder  and  frame  can  bo 
moved  about  as  deured.  Tbe  cylinder  I  is 
made  of  cost  metal,  and  tias  its  outer  surfeca 
formed  into  chambers  or  depressions.  J  J, 
which  are  separated  from  each  otber  by  lon^- 
tudlnal  partitions,  K,  The  cylinder  and  its 
carriage,  when  in  working  poaitioQ,  are  placed 
below  the  hopper  L,  so  that  the  ore  from  the 
hopper  will  tall  Into  the  chambers  upon  an  In- 
clined apron.  M,  which  directs  it  beneath  the 
atamp.  Tbla  feeding  cylinder,  being  made  o( 
cast  metal,  will  not  wear  out  like  tbe  endlen 
belts  heretofore  used  In  this  class  of  machines, 
and,  as  It  tuma  upon  journals,  like  any  com> 
mOD  roller  or  cylinder,  it  cannot  become  clog- 
ged, as  the  endless  tielt  is  liable  lo  do.  To  one 
end  of  the  cylinder  or  ratchet  wheel  N  ia  se- 
cured, and  this  ratchet  wheel  is  operated  iry,  a 
pawl  bar.  C,  to  revolvelbe  cylinder.  In  order 
lo  operate  the  pawl  bar  from  tbe  tappet,  a  hori- 
zontal abaft,  p,  has  ila  opposite  ends  supported 
in  boxes,  which  are  secured  to  the  sides  of  tba  [378J 
upright  timbers  of  tbe  frame,  so  that  tbe  shaft 
will  paaa  across  directly  In  front  of  the  tappet, 
transveraely  lo  tbe  movement  of  the  stamp 
atem.  A  fixed  arm.  q,  extends  backwards 
from  the  abaft  »,  ao  that  its  extremity  will  ter- 
minate below  the  tappet,  in  position  to  receive 
a  blow  from  itwheu  lb  e  stamp  falls.  Another 
flsed  arm,  r,  extends  forward  from  the  shaft 
directly  over  tbe  rnlchet  wheel,  and  lo  the  ex- 
tremity o(  this  arm  the  upper  end  of  ilie  pawl 
bar  o  is  Hitacheii  by  means  of  a  IrunnloB 
block,  t.  This  bar  cxtendadown  to  Ihe middle 
of  the  periphery  of  tbe  ratchet  wheel,  and  has 
one  or  more  upward  projecting  teeth  on  its 
lower  end,  winch  serve  to  engage  with  the 
teelb  of  Ibe  mtclict  when  tbe  pawl  is  lifted  by 
tiie  rock  shaft,  and  Ihus  relate  the  fccdiug 
cylinder.  It  will  tliernfore  lie  evident  that, 
at  each  drop  of  the  stamp,  tbe  tajipct  will 
atrike  the  arm  q  and  carry  it  downward,  thus 
giving  Ihe  shaft  parockingmotion.  tbe  weight 
of  the  pawl  and  its  arm  r  serving  to  rotate  tb« 
abaft  in  an  opposile  direction,  tfaua  feeding  tbs 
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ore  automatically  when  tt  Is  needed.  When 
tbeie  is  a  sufficient  qoantity  of  ore  beneatti  tbe 
■tamp  the  drop  will  not  be  sufficient  tooperate 
the  (^linder;  but  when  tbe  quantit;  of  ore  be- 
neath tbe  stamp  is  reduced  Ihe  drop  is  greater, 
and  consequentlj  tbe  tappet  strikes  the  arm  g 
knd  operates  tbe  cyliDder. 

"Having  thus  described  our  invention,  what 
we  claim  and  desire  to  secure  bj  letters  patent 


leroclcsbartp,  witb  Its  fixed  armsor. 
In  combination  with  the  pawl  bar  a,  ratdiet 
wheel  N,  and  feeding  cjlinder  I,  when  ar- 
ranged  to  be  cfoeaJbea  by  tbe  tappet  S,  Bnb- 
■tantlally  as  ana  for  the  purpose  d^ribed." 


1   II   r 
-J  rllrn 


Hie  uuwer  denies  Infringement,  and  sets  up 
two  potent!  on  tbe  question  of  novelty,  and 
denies  tbe  ntUit^  of  tbe  Invention.  After  Kp- 
Ucatlon,  proofs  were  taken  on  both  sides,  and 
the  circuit  court,  on  a  bearing,  dismissed  the 

Infringement  ii  alleged  of  only  the  first 
claim,  namely,  "The  feedioK  cylinder  I, 
mounted  upon  the  movable  timBers  H  H,  sub- 
■tautially  as  and  for  the  purpose  above  de- 
•cribed/'  The  speciflcation  states,  in  regard 
to  Ihe  subject  of  the  first  claim,  that  the  im- 

rvement  cnnsists  "  in  mounting  a  feed  cylln- 
upon  a  movable  frame  or  truck,  so  that  it 
««n  be  readily  shifted  from  place  to  place  when 
it  is  desired  to  repair  tbe  mill."  The  specifica- 
tion speaks  of  the  timbers  H  H  as  being  the 
foundation  timbers  upon  which  the  feeding 
<?UDder  is  mounted,  and  it  savs  that  those  tim- 
fcirs  "are  mounted  upon   roltera,  so  that  the 

S 'Under  and  frame  can  be  moved  about  ss  de- 
red."  Therefore.  '■themovabletlmbersHH" 
of  the  claim  are  limbers  made  movable  by  be- 
ing mounted  upon  rollers.  The  iperiflcatlon 
also  sUtes  that  "  the  cylinder  I  Ih  made  of  cast 
metal,  and  has  its  outer  surface  formed  into 
tiianben  or  depressions,  J  J,  which  are  sep- 
U7  U.  8.  U.  S.  Book  83.  14 


•rated  from  fach  other  by  longitudinal  part- 
titioDB,  E.'' 

It  Is  contended.  In  defense,  that  claim  I  of 
the  patent  is  really  a  claim  only  for  making  lbs 
timbers  movable,  bv  mounting  them  upon  roll- 
ers, so  as  to  be  able  to  move  tbe  cylinder  and 
frame  about  as  desired,  and  that  this  required 
no  exercise  of  any  inventive  faculty.  This 
seems  to  be  the  purport  of  the  invention,  aa 
stated  In  the  specification.  It  Is  tbe  movable 
character  of  the  frame  on  which  the  feed  cylin- 
der is  mounted,  so  that  the  cylinder  and  frame 
may  be  readily  shifted  from  place  to  place, 
when  repairs  are  desired,  that  ta  designated  as 
the  invention.  When  the  mill  is  in  operation.  r«7si 
the  movable  feature  is  not  brought  Into  play.  '  ^ 
It  is  only  when  tbe  mil]  is  out  of  operation 
that  the  movable  feature  is  to  be  used.  The 
first  claim  does  not  appear  to  cover  the  func- 
tions or  operation  of  the  feeding  cylinder  I,  as 
a  part  of  the  mill  when  !□  operation;  and,  in- 
terpretiDE  It  by  its  own  lacsuagi;  as  well  as  br 
that  of  the  description  In  Uie  epedficallon.  ft 
covers  only  tbe  mouoting  upon  rollan  of  the 
timbers  which  carry  the  feedine  cylinder. 
Merely  putting  rollers  under  an  article,  so  as  to 
make  it  movable,  when,  witbont  the  rollers,  it 
would  not  be  movable,  does  not  Involve  the  In- 
ventive faculty,  and  Is  not  patentable.  Attantio 
Work*  V.  Brady.  107  D.  S.  192,  200  [27:  *38, 
441];  TJiompaen  v.  Boiudier,  114  U.  8.  1.  la 
[29:76.  80],  and  cases  there  died;  TaU  Lock 
)^.  Co.  v.  GrtenUaf,  117  U.  8,  SG4,  569 
[29:9153,  9M];  Olark  Pomace  Holder  Go.  v. 
Ferffttton.  119  U.ti.  S3G,  8S8  [30:40e,  407]and 
cases  there  cited. 

This  defense  is  one  which  can  be  availed  of 
without  setting  it  op  in  an  answer.  Dunbar  v. 
Xytrt.  94  U.  S.  187  [24: 84];  Staa»on  v.  Onind 
BtrtetlLS.  Co.  107  U.  8.  MB  [29: 878];  MaAn 
'.  Haraood.mV.  8.  854,  868  [28: 867]. 

Moreover,  there  Is  no  pateotable  combmatlon 
between  the  rollers  which  make  the  timben 
movable  and  the  feeding  cylinder  I,  mounted 
upon  the  timbers.  The  union  of  parts  ia 
merely  an  aggregation.  The  feeding  cylinder, 
mounted  upon  timbers  which  have  rollers,  op- 
erates no  differently  from  what  it  does  when 
mounted  upon  timbers  which  have  no  rollers, 
Baile*  v.  Van  Wormer.  87  D.  S.  20  Wall,  858, 
888  [22:341,  248]:  Seetendoifer  v.  Paber,  93 
U.  8.  847,  857  [23:719,  783];  Pifkering  v. 
MoOvUeugh,  104  U.  8.  810,  818  [26: 749,751]; 
BvMeyy.  Exeelnor  M/g.  Co.  110  U.  8.  181,  148 
[28: 96.  100].  There  Is  nothing  patentable  In 
the  agin^cntion. 

The  defendants'  machine  has  a  smooth  cylln> 
der,  and  not  a  cylinder  with  chambers  or  de- 
iressions.  The  speciflcation  of  the  patent 
lescribcs  the  cylinder  las  havlngils  outer  sur- 
face formed  into  chambers  or  depressions,  sep- 
arated from  each  other  by  longitudinal  par- 
titions. Tbe  cylinder  of  claim  1  Is  "  the  feed- 
ing cylinder  I,  and,  to  be  such  cylinder,  must 
^-•.  a  cylinder  substantially  as  described,  and  it 

deKrit)ed  specIflcallT  as  having  chambers  or 
depressions.     The  claim  cannot  be  construed    lava-i 
to  cover  a  cylinder  with  a  smooth  surface  not  ' 

formed  Into  chambers.  Fay  v.  Cordetman,  109 
U.  8.  40B,  430,  431  [27:970.  064];  Sargeiu  v. 
Hdll  SafaA  LoekCo.hiV.S.iS.mm-.m.m; 
Bhepard  v.  Carrigan,  118  U.  8.  698.  697,  5fl8 
[29:733,  724];   WHU  v.  Dutibar.  119  U.  8.  47, 
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61.  52  [80:808-8051;   Orawford  y.  ffeynnger, 
128  U.  S.  589.  606,  607  [81:  269,  274]. 
The  decree  of  the  Cfireuit  Court  m  affirmed. 


*82]  J.  D.  HEGLER,  Flff.  in  Err., 

V. 

GEORGE  D.  FAULKNER  bt  al. 

(See  8.  0.  Beporter's  ed.  4aM88.) 
Jurisdiction  cf  circuit  court. 

1.  In  a  suit  to  reoover  the  possenton  of  lands, 
brought  in  a  '-'^ate  court,  where  there  was  no  evi- 
denoe  of  any  petition  or  order  for  the  removal  of 
the  case  into  the  Circuit  Court  of  the  United  States, 
nor  any  statement  anjrwhere  in  the  record  of  the 
citizenship  of  the  parties,— Held,  that  the  circuit 
court  had  no  jurisdiction  of  the  case,  and  that  its 
judgment  and  yerdict  therein  must  be  set  aside. 

[No.  288.] 
Submitted  May  3, 1888.    Decided  May  U,  1S88. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska,  to  re- 
view a  judgment  in  favor  of  defendants  in  a 
suit  to  recover  possession  of  lands  in  Nebraska, 
originally  brought  in  the  State  Court  Be- 
wrsed. 

The  facts  are  stated  in  the  opinion. 

Mesers,  J.  W.  Denver  and  J.  H.  Broady* 
for  plaintiff  in  error: 

The  certificate  of  acknowledgment  is  jjrima 
facie  proof  of  a  deed,  and  to  impeach  it  the 
evidence  should  be  extremely  clear. 

Morris  v.  Sargent ^  18  Iowa,  90;  Van  Orman 
V.  McGregor ,  28  Iowa,  300;  Best  on  Presump- 
tions of  Law  and  Fact,  64, 65. 

Messrs,  T«  M.  Mar<|aett  and  Isham 
Reavis,  for  defendants  in  error. 

483  ]  Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ne- 
braska. 

There  is  in  the  record  presented  here  a  trans- 
cript showing  that  the  action  was  first  brought 
October  4,  1878,  in  the  District  Court  of  Rich- 
ardson County,  in  the  State  of  Nebraska,  in 
which  the  original  petition  or  declaration  was 
filed.  The  suit  was  to  recover  the  possession 
of  a  tract  of  land  situated  in  that  county  con- 
taining 820  acres,  and  for  rents  and  profits  al- 
leged to  be  of  the  value  of  |2,500.  The  de- 
fendants entered  their  appearance  on  May  6, 
1879,  and  leave  was  granted  them  to  answer  in 
thirty  days.  The  plaintiff  was  ruled  to  reply 
in  fifty  days,  and  the  cause  continued.  An  an- 
swer was  filed  May  17,  1879,  and  this  appears 
to  have  been  done  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Nebraska,  in 
which  all  the  subsequent  proceedings  in  the 
progress  of  the  cause  were  taken. 

There  is  no  evidence  of  any  petition  or  order 
for  the  removal  of  the  case  into  this  latter  court 
from  the  state  court  sitting  in  the  County  of 
Richardson,  nor  is  there  any  statement  any- 
where of  the  citizenship  of  the  parties.  It  ap- 
pears that  a  trial  was  thereafter  had  and  a  ver^ 
diet  rendered  for  the  defendants.  The  only 
attempt  made  to  show  any  jurisdiction  in  the 
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circuit  court,  in  which  that  trial  took  place,  it 
a  short  stipulation  between  the  parlies,  made  in 
that  court  December  8,  1882,  by  which  it  was 
ai2:reed  that  the  amount  in  controversy  in  the 
action  exceeded  |5,000. 

A  Judgment  in  favor  of  the  defendants  was 
entei^  upon  this  verdict,  to  which  the  present 
writ  of  error  l^  directed.  It  is  very  clear  that 
this  verdict  and  judgment  must  be  set  aside, 
because  the  circuit  court  had  no  Jiuisdiction 
of  the  case. 

The  judgment  of  the  court  below  is  reversed, 
and  the  case  remanded  for  further  proceedings. 


CHARLES  L.  E ASTON,  Appt.. 

GERMAN-AMERICAN   BANK. 

(See  8.  0.  Reporter's  ed.  683-639.) 

Pledge  of  property — right  of  pledgee — trustee-^ 
purchase  by  trustee — by  creditors — deed  of  trust 

—payment. 

1.  Where  personal  proper^  is  pledged,  the  pledgee 
acquires  the  legal  utle  and  the  possession.  If  It 
remain  in  the  apparent  poescssion  of  the  pledgor* 
he  holds  as  agent  of  the  pledgee. 

2.  By  virtue  of  the  pledge,  the  pledsree  has  the 
right  bylaw,  on  the  default  of  the  pledgor,  to  seU 
the  property  pledged  in  satisfaction  of  the  pledgor's 
obligation. 

8.  As  in  that  transaction  the  pledgee  is  the  vendor, 
he  cannot  also  be  the  vendee.  Hels  in  the  position 
of  a  trustee  to  sell,  and  is  forbidden  to  purchase 
for  his  own  use  at  his  own  sale. 

4.  The  same  principle  applies  with  a  like  result 
where  real  estate  is  conveyed  by  a  debtor  directly 
to  a  creditor,  as  security  for  the  payment  of  an  ob- 
ligation, witn  a  power  to  seU  in  case  of  default. 
There  the  creditor  is  also  a  trustee  to  sell,  and  can- 
not purchase  the  property  at  ,his  ow]\  sale  for  his 
own  use. 

6.  At  a  sale  made  under  the  direction  and  control 
of  a  trustee,  creditors,  who  bold  the  obligation  se- 
cured by  the  deed  of  trust,  may  become  the  pur- 
chasers. In  reference  to  such  sale  they  occupy  no 
position,  towards  the  debtor,of  trust  or  oonfldonce. 

6.  The  relation  of  a  creditor,  secured  by  a  deed 
of  trust,  to  a  sale  under  a  power  given  to  a  stranger, 
as  trustee,  does  not  differ  from  that  of  a  mortgagee 
of  real  estate  sold  under  Judicial  proceedings  for 
foreclosure  by  a  decree  of  a  court  of  equity. 

7.  Where  the  whole  amount  bid  by  a  person  at 
the  sale,  which  was  the  consideration  for  the  con- 
veyance to  him  by  the  trustee,  was  credited  by  the 
creditors  for  whom  he  was  actinff  as  agent,  as  a 
credit  of  cash  upon  the  overdue  obligation  of  the 
debtors,  this  was,  in  fact  and  in  law,  a  payment  to 
the  use  and  benefit  of  the  debtors. 

[No.  291.] 
Argued  May  J^  1888.       Decided  May  14, 1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  Slates  for  the  Southern  Dis- 
trict of  New  York,  dismissing  a  suit  to  hold 
the  German-American  Bank  accountable  for 
the  proceeds  of  certain  collaterals  held  bj  it» 
Affirmed. 
Reported  below  in  28  Blatchf .  271. 

Statement  bj  Mr.  Justice  Matthews: 
On  April  U.  1875,  the  firm  of  Bowen  Broth- 
ers, of  Chicago,  borrowed  of  the  German* 
American  Bank  of  New  York  the  sum  ol 
$27,500,  for  which  the^  gave  their  promissory 
notes,  payable,  respectively,  in  two,  three,  and 
four  months  from  date.    As  collateral  security 
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for  the  miyment  of  the  loan  they  deposited 
with  the  Bank  forty  bonds  executed  by  them- 
selves, payable  to  bearer  five  years  from  date, 
with  interest  eemi-annually,  of  the  denoraina- 
Uon  of  |1,000  each,  dated  April  1,  1878,  the 
payment  of  which  was  secured  by  a  deed  of 
trust  made  by  the  individual  member*  of  the 
firm  to  George  W  Smith,  conveying  to  him 
certain  real  estate  therein  described,  situated 
in  Cook  County,  Illinois.  By  the  terms  of  the 
written  agreement,  under  which  the  collateral 
security  was  deposited,  the  Bank  was  author- 
ized, on  nonpayments  of  the  notes  at  maturity, 
to  seU  the  bonds  either  at  the  board  of  brokers, 
at  public  auction,  or  at  private  sale,  and  with- 
out notice,  and  to  apply  the  proceeds  of  the 
sale  to  the  payment  Uiereof.  These  collateral 
bonds  thus  deposited  were  part  of  a  series  of 
one  hundred  of  like  tenor  and  amount,  all  se- 
cured by  the  deed  of  trust  to  Smith.  That 
deed  of  trust  provided  that,  in  case  of  default  in 
the  payment  of  the  bonds  or  interest,  it  should 
be  lawful  for  the  trustee,  on  the  application  of 
the  holder  of  any  of  the  bonds,  to  sell  the  real 
estate  or  any  part  thereof,  and  all  the  right  and 
equity  of  redemption  of  the  grantors  therein, 
at  public  vendue,  to  the  highest  bidder,  for 
cash,  and,  upon  making  such  sale,  to  execute 
and  deliver  a  deed  of  conveyance  in  fee  of  the 
premises  sold.  In  January,  1877,  the  trustee 
In  the  trust  deed,  upon  the  application  of  the 
State  Savings  Institution  of  Chicago,  the  holder 
of  thirty-two  of  the  bonds  upon  which  there 
had  been  a  default  for  nonpajrment  of  interest, 
sold  the  real  estate  in  strict  conformity  with 
the  terms  of  the  power  in  the  trust  deed,  after 
due  notice,  at  public  auction,  to  Wirt  Dexter, 
for  the  sum  of  $50,000,  and  conveyed  the 
premises  to  the  purchaser  in  pursuance  of  the 
tame.  Dexter,  in  making  the  bid  and  pur- 
chase of  the  premises  at  public  auction ,  acted 
as  agent  for  the  holders  of  all  the  bonds,  in- 
(S34]  eluding  the  German-American  Bank,  he  hav- 
ing been  authorized  by  them  to  bid  for  and 
purchase  the  property  for  them  iointly.  There- 
after he  conveyed  an  undivided  forty-one  hun- 
dredths of  the  property  purchased  by  him,  and 
in  a  partition  suit  that  interest  in -the  real  estate 
was  set  off,  to  the  German- American  Bank  in 
severalty.  Dexter  paid  no  money  in  bidding 
in  the  property  except  the  actual  costs  of  the 
sale,  but  the  trustee  credited  upon  the  bonds 
held  by  the  German-American  Bank  forty-one 
hundredths  of  the  amount  of  the  bid,  being 
$472  upon  each  bond;  and  the  whole  sum, 
amounting  to  $18,880,  was  indorsed  as  a  pay- 
ment on  tne  three  notes.  The  €terman-Ameri- 
can  Bank  continued  to  hold  title  to  the  r^ 
estate  conveyed  to  It  hv  Dexter  until  February 
8, 1881,  when,  in  consideration  of  $56,000,  the 
Bank  conveyed  the  same  in  fee  to  John  C. 
Dore,  and  thereafter,  in  February,  1882,  also 
delivered  to  Dore  the  forty  bonds  then  in  its 
possession  with  the  credits  indorsed  thereon. 
These  bonds  were  delivered  to  Dore  in  accord- 
ance with  an  agreement  dated  February  19, 
1881,  which  recited  that  Dore  "  desires  to  ob- 
tain possession  and  ownership  of  said  forty 
bonds  in  connection  with  the  purchase  of  said 
property  from  said  Bank." 

In  the  meantime,  the  members  of  the  firm  of 
Bowen  Brothers,  on  November  10,  1877,  were 
adjudged  bankrupts  on  a  petition  fi^ed  on  June 
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2  of  that  year;  and  during  1878  they  severally 
received  their  final  discharges  in  bankruptcy. 
On  April  21. 1880,  Robert  K  Jenkins,  assignee 
in  bankruptcy  of  the  Bowen  Brothers,  by  an 
order  of  the  court,  sold  all  bis  right,  title,  inter- 
est, and  claim  as  assignee,  and  all  ri^ht,  title* 
interest,  and  claim  of  the  bankrupts  in  and  to 
the  land  described  in  the  tnist  deed,  to  Carl  F. 
Hermann  for  the  sum  of  $840,  and  afterwards 
conveyed  the  same  to  him  by  deed  dated  and 
acknowledged  May  18, 1880.  The  assignee  also 
on  April  21,  1880,  sold  to  the  appellant,  Charles 
L.  Easton,  for  the  sum  of  $6,  the  claim  against 
the  G^erman- American  Bank  of  New  York  "for 
interest  in  all  collaterals  pledged  with  said  Bank 
by  said  bankrupts  or  either  of  them;"  and  by  a 
deed  dated  May  15, 19B0,  assigned  the  same  by 
the  same  description  to  him. 

It  1b  not  denied  that  John  C.  Dore  purchased 
the  land  from  the  Gterman-American  Bank  with 
knowledge  of  the  previous  conveyances  by  the 
assignee  in  bankruptcy  lo  Hermann  and  to 
Charles  L.  Easton. 

On  February  24, 1881,  James  H.  Easton,  a 
brother  of  the  appellant,  having  succeeded  to 
the  title  of  Hermann  to  the  land  in  question, 
filed  a  bill  in  equity  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Uli* 
nois,  against  the  Gterman-American  Bank,  to 
which,  by  an  amended  and  supplemental  bill, 
John  C.  Dore  was  also  made  a  defendant,  in 
which  were  set  forth  substantially  the  facts 
stated  in  the  present  bill  of  complaint,  and 
praying  for  an  account  against  the  German- 
American  Bank,  and  that  the  complainant 
might  be  permitted  to  redeem  the  land  on  pay- 
ment of  what  might  be  found  due  on  the  orig- 
inal loan  to  Bowen  Brothers.  It  Is  admitt^ 
that  this  suit  was  brought  in  the  name  of  James 
H.  Easton,  for  the  benefit  of  Josiah  H.  Helmer, 
the  latter  having  previously  acquired  the  title 
of  Hermann  and  conveyed  it  to  James  H.  Easton 
in  order  to  enable  the  suit  to  be  brought  in  the 
Circuit  Court  of  the  United  States.  HeUner 
himself  had  previously  broug^lit  an  action  of 
ejectment  to  recover  possession  of  the  land. 
The  ejectment  suit  was  abandoned  when  the 
bill  in  equity  was  filed;  and  pending  the  bill,  in 
September,  1883,  before  the  commencement  of 
the  present  suit,  a  settlement  was  made  between 
Helmer  and  Dore,  whereby,  in  consideration  of 
a  certain  sum  paid  by  Dore,  both  Helmer  and 
James  H.  Easton,  the  latter  at  Helmer's  request, 
by  separate  deeds  released  all  their  ri^ht,  title, 
and  interest  in  and  to  the  lands  in  question  to  one 
Berger  for  the  benefit  of  Dore. 

On  January  27. 1884,  the  present  bill  in  equity 
was  filed,  wherein  Charles  JL  Easton,  claiming 
title  by  virtue  of  the  deed  of  assignment  made 
to  him  by  Jenkins  as  assignee  in  oankruptcy  of 
the  Bowen  Brothers,  seeks  to  hold  the  German- 
American  Bank  accountable  to  him  for  the  sum 
of  $56,000,  as  the  proceeds  of  the  collaterals 
held  by  it  realized  from  the  sale  of  the  real  es- 
tate conveyed  to  the  Bank  by  Dexter,  and  a  de- 
cree for  any  sum  found  due  to  it  by  reason 
thereof  after  payment  from  the  said  proceeds  of 
the  original  indebtedness  of  Bowen  Brothers  to 
the  Bank. 

The  case  was  heard  in  the  circuit  court  upon 
the  pleadings  and  proofs  disclosing  the  state  of 
facts  already  recited,  when  a  decree  was  ren- 
dered dismissing  the  bfll  for  want  of  equity. 
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From  this  decree  the  present  appeal  has  been 
taken. 

MesarB,  J.  M.  Wilson*  CHiaa.  L.  Easton 

and  OharUs  P,  Oroiby,  for  appellant: 

The  relation  between  a  pledgor  and  pledgee 
is  that  A  trustee  and  eestut  que  trust. 

Perry,  Tr.  §  427;  RichardMon  v.  Mann,  80 
La.  Ann.  10(50;  WhaeUr  v.  Newbovid,  16  N.  Y. 
898. 

The  right  of  property  does  not  pass  to  the 
pledgee,  but  reinains  with  the  pledgor  subject 
to  the  lien  of  the  former,  or  until  the  sale  of 
the  collaterals,  pursuant  to  the  terms  of  the 
pledge. 

Jones,  Pledges,  8  652;  2  Kent,  Com.  581; 
Wheel&r  v.  Newbotud,  mpra. 

The  pledgee  cannot  acquire  absolute  owner- 
ship against  the  pledgor  by  purchase  of  the 
Eroperty,  although  the  sale  is  regular  and  pub- 
cly  made. 

Jones,  Pledges,  §  669;  8lee  v.  liarihattan  Oo. 
1  Paige,  48;  H(yyiy.  Martense,  16  N.  Y.  281; 
MidcSesex  Bank  v.  Minot, 4  Met.  825;  Bryanv, 
Baldwin,  52  N.  Y.  235;  Torrey  v.  Bank  of  Or- 
leans, 9  Paige,  663;  Miehoud  y.  Girod,  45  U. 
6.  4  How.  508  (11 :  1076). 

Notvrithstanding  the  foreclosure  sale,  the  re- 
lation of  pledgor  and  pledgee  continues,  so  that 
the  pledgee  may  be  compelled  to  account  to 
the  pledgor. 

White  Mountains  R.  R.  Co,  v.  Bay  StaUlron 
Go.  50  N.  H.  67;  8lee  v.  Manhattan  Oo,  1  Paige, 
48;  Brown  v.  Tyler,  8  ^ray,  185;  Walker  v. 
Carleton,  97  IlL  582;  Jones,  Pledges,  §  659; 
Dalton  V.  Smith,  86  N.  Y.  182. 

Mr,  Edward  Salomon,  for  appellee: 

The  trustee's  sale  cut  off  all  equity  of  redemp- 
tion of  Bowen  Brothers  regarding  their  notes 
as  well  as  their  bonds. 

8lee  y.  Manhattan  Co,  1  Paige,  48,  78. 

A  mortgagee  could  not,  at  common  law,  be- 
come the  purchaser  on  a  sale  made  by  himself 
onderthe  power,  because  he  could  not  execute 
a  deed  to  himsslf . 

Jackson  v.  Colden^  4  Cow.  266;  Amot  y,  M&- 
Clure,  4  Denio,  41,  44;  Mowry  v.  Sanborn,  68 
K.  Y  158,  160. 

No  party  can  be  permitted  to  purchase  an 
interest  where  he  has  a  duty  to  perform  that  is 
inconsistent  with  the  character  of  a  purchaser. 

Torrey  y.  Bank  of  Orleans,  9  Paige,  662. 

Mr,  Justice  Hatthews  delivered  the  opinion 
of  the  court: 

The  right  of  the  complainant  to  the  relief 
prayed  for  is  based  upon  the  contention  that 
Uie  Qerman- American  Bank  originally  held  the 
bonds  secured  bv  the  deed  of  trust  as  a  pledge 
ffiyen  by  way  oi  security  for  the  repayment  of 
Inc  loan  to  fiowen  Brothers;  that  it  has  never 
sold  that  pledge,  in  pursuance  of  the  terms  of 
the  agreement  between  the  parties,  and  as  re- 
quired by  law;  that  the  land  itself,  the  title  to 
which  was  conveyed  by  Bowen  Brothers  to 
Smith  in  trust,  was  a  mere  incident  to  the  pledge 
and  a  part  of  it;  that  notwithstanding  the  form 
of  a  sale  under  the  trust  deed  by  the  trustee  to 
Dexter,  there  was  no  sale  in  fact,  and  in  law 
the  conveyance  by  Dexter  to  the  Bank  operated 
only  to  convey  the  title  to  the  Bank  in  the  same 
capacity  in  which  it  held  the  bonds  as  collateral, 
that  is,  as  trustee  for  the  debtors;  that  the  sub- 
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sequent  sale  by  the  Bank  to  Dore  was  the  first 
effective  conveyance  of  an  absolute  title,  but 
was  made  by  the  Bank  in  its  capacity  as  trustee 
for  the  Bo  wens;  and  that  as  such  the  complain- 
ant, having  succeeded  to  the  Bo  wens'  rights,  is 
entitled  to  require  the  Bank  to  account  for  its 
proceeds. 

Where  personal  property  is  pledged,  the 
pledgee  acquires  the  legal  title  and  the  posses- 
sion. In  some  cases,  it  is  true,  it  may  renudn 
in  the  apparent  possession  of  the  pledgor,  but, 
if  so,  it  can  be  only  where  the  pl^gor  holds  as 
agent  of  the  pledgee.  By  virtue  ofthe  pledge, 
the  pledgee  has  the  right  by  law,  on  the  default 
of  the  pledgor,  to  sell  the  property  pledged  in 
satisfaction  of  the  pledgor's  obligation.  As  in 
that  transaction  the  pledgee  is  the  vendor,  he  [537] 
cannot  also  be  the  vendee.  In  reference  to  the 
pledge  and  to  the  pledgor,  he  occupies  a  fiduci- 
ary relation,  by  virtue  of  which  it  becomes  his 
duty  to  exercise  his  right  of  sale  for  the  benefit 
of  the  pledgor.  He  is  in  the  position  of  a  trus- 
tee to  sell,  and  is  by  a  familiar  maxim  of  equity 
forbidden  to  purcnase  for  his  own  use  at  his 
own  sale. 

The  same  principle  applies  with  a  like  result 
where  real  estate  is  conveyed  by  a  debtor  di- 
rectly to  a  creditor  as  security  for  the  payment 
of  an  obligation,  with  a  power  to  sell  in  case  of 
default  There  the  creditor  is  also  a  trustee  to 
sell,  and  cannot  purchase  the  property  at  his 
own  sale  for  his  own  use. 

In  the  present  case,  the  bonds  of  the  Bowea 
Brothers,  secured  by  the  deed  of  trust,  were 
pledg^  to  the  German- American  Bank  as  se- 
curity for  the  repayment  of  the  loan  made  to 
the  Bowen  Brothers,  but  those  bonds  have  not 
in  fact  been  sold,  unless  the  transfer  of  them 
by  the  Bank  to  Dore  be  considered  a  sale.  It 
was  not  such,  however,  in  point  of  fact  or  of 
law;  nothing^was  paid  for  them,  and  they  were 
delivered  to  Dore  merely  as  muniments  of  title 
in  connection  with  his  purchase  of  the  real 
estate.  At  that  time  they  were  of  no  value, 
for  they  were  merely  the  personal  obligations 
of  the  Bowen  Brothers,  from  which  they  had 
been  release  by  the  discharge  in  bankruptcy. 
No  suit  could'have  been  maintained  upon  them 
as  agdnst  the  only  obligors  by  whose  discbarse 
in  bankruptcy  they  had  lost  their  character  as 
well  as  their  value  as  property. 

The  equity  of  the  complainant,  therefore,  if 
he  have  any,  must  be  considered  as  transferred 
from  the  lionds  themselves,  viewed  as  instru- 
ments and  obligations,  to  the  money  which  had 
been  received  on  account  of  them  by  virtue  of 
the  sale  of  the  lesX  estate  by  the  Bank  to  Dore. 
Whether  the  complainant  can  now  assert  any 
equitable  interest  m  that  money  depends  in  the 
first  place  on  the  nature  of  the  title  which  the 
Bank  acquired  by  the  conveyance  to  it  from 
Dexter;  and  whether  the  principles  of  a  pledge, 
and  of  a  trust  arising  thereon,  apply  to  the  reu 
estate  conveyed  by  the  Bowens  to  Smith  as  a 
trustee  to  secure  the  payment  of  the  bonds. 

It  is  very  plain,  we  think,  that  these  princi-  [5331 
pies  do  not  apply.  The  land  in  question  was  con- 
veyed by  the  debtor,  not  directly  to  the  credi- 
tor, but  to  a  stranger.  That  stranger,  by  vip> 
tue  of  the  conveyance,  held  the  le^  title  in 
trust  for  the  purpose  of  sole  according  to  the 
power  contained  in  it  That  power  he  executed 
m  strict  accordance  wiUi  its  term»     A  default 
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has  been  madebjtliedebtor,  and  at  the  request 
of  a  part  of  the  creditors  lie  was  required  to  sell 
(be  propertv  at  public  aactlon  to  llie  highest 
bidder,  wiinout  limit  or  oonditios,  in  order 
Hut  tbe  proceeds  of  the  sale  might  be  applied 
(o  the  payment  of  the  debt,  to  secure  which  the 
land  bad  been  couveyed  In  truat.  Tbe  sale  was 
made  auder  the  direction  and  control  of  the 
tni9tee,  but,  aa  the  credlton  who  held  the  obli- 
gations of  tbe  debtors  were  not  themselves 
trustees,  there  was  nothing:,  either  at  law  or  in 
equity,  to  prpTeut  their  beiDK  bidders  and  be-< 
coming  bujera  at  the  trustee  s  sale.  In  refer- 
cmce  to  that  sale  ther  occupied  no  position,  to- 
wards the  debtor,  of  trust  or  confidence.  They 
were  charged  In  respect  to  it  with  no  duty 
whatever.    They  had  an  interest  in  it  that  the 

Sropertv  should  produce  enough  to  satisfy  tbe 
ebts  which  it  bad  been  given  to  secure,  Be- 
yoDd  tbat  they  bad  neither  interest  nor  duty, 
and  in  their  own  inierest  tlie  creditors  had  a 
right  to  bid  so  as  to  prevent  the  propcrtv  from 
b^g  sacriflced  at  the  sale  below  its  value,  in 
order  that  it  might  be  made  to  produce  the 
largest  amount  towards  payment  of  the  debt. 
The  relation  of  a  creditor,  secured  by  such 
»  deed  of  trust,  to  a  sale  made  under  a  power 
given  to  a  alranger  aa  trustee,  does  not  dlHer 
nom  liiat  of  a  mortgagee  of  real  estate  sold  un- 
der judicial  proceedings  for  foreclosure  by  a 
decree  of  a  court  of  equity.  At  such  a  sale 
nctbing  is  more  common  than  for  (he  mort- 
gagee u>  become  the  purchaser;  and  It  is  as 
beneficial  to  the  debtor  as  to  himself  that  he 
should  be  permitted  toenhance  tbe  competition 
at  such  a  sale  in  order  to  protect  his  own  inter- 
est*. In  that  respect,  hisownlnierestcoincidee 
with  that  of  his  aebtor,  as  It  is  for  their  mutual 
benefitthattheproperty  should  not  be  sacrificed 
n  OS  to  leave  any  part  of  the  debt  unpaid. 
It  Is  argued,  however,  that  In  the  present 
[SS9]  instance  the  sale  to  Dexter  waa  a  sale  only  in 
form,  and  not  in  fact,  because  no  monev  passed. 
This,  however.  Is  an  error,  because  the  whole 
amount  bid  by  Dexter  at  the  sate,  which  waa 
tbe  consideration  (or  the  conveyance  to  him  by 
tbe  trustee,  was  at  once  credited  by  tbe  princi- 
pal creditors,  for  whom  be  waa  aciing  as  agent, 
as  a  credit  of  cash  upon  tbe  overdue  obligations 
of  the  debtor.  In  fact  and  in  law  it  wasapay- 
ment  of  money  to  the  use  and  benefit  ol  the 
debtoia  in  pursuance  of  their  authority. 

In  addition  to  this,  there  is  another  ground 
which  equally  supports  tbe  decree  below.  Aa 
already  recited,  the  assignee  in  bankruptcy.  In 
pursuance  of  an  order  of  the  court,  sold  and 
convened  to  Hermann  all  tbe  interest  which  be 
as  assiznee  and  tbe  Bowcns  as  twnkrupts  had 
is  ana  to  the  real  estate  in  question;  and  by 
■ubaequent  conveyances  whatever  title,  if  any, 
thereby  passed  has  become  vested  in  Dore  for 
bis  use.  All  that  was  conveyed  by  theasaignee 
to  Charles  L.  Easton,  tbe  complainant  in  tUa 
•uit,  waa  the  Interest  of  the  assignee  and  of  the 
bankrupts  "In  aU  collaterals  pledged  witb  said 
Bank  by  said  bankrupts  or  either  of  them." 
II  this  can  be  considered  as  the  conveyance  of 
any  Interest  in  the  real  esiale,  it  was  Ineffectual 
and  void,  because  that  interest  had  been  pre- 
viously conveyed  by  the  same  grantor  to  Her- 
inanD.  If  It  Ii  limited  to  tbe  bonds  of  the 
Bowco  Brothers  secured  by  the  deed  of  trust, 
ft  is  equally  ineffective,  beomae  there  was  noth- 
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and  annul  a  patent  for  land  issued  by  the 
United  States.    Affirmed, 

Reported  below  in  30  Fed.  Rep.  147. 

The  facta  are  f  uUy  stated  in  the  opinion. 

Mestrn,  A,  H,  Oarland,  Atty-Oen,,  Michael 
Mullany  and  D,  M.  Deimas,  for  appellant: 

This  Act  constitutes  a  grant  in  prasenH  of 
all  lands  thereby  granted. 

Schvlenberg  v.  IfarrimanJSS  U.S.  21  Wall.  68 
i22:554);  Misaouri,  K,  d  T.  R.  Oo.  v.  KansoB 
Pac.  R,  Co,  97  U.  S.  497  (24:1097);  Van  Wyck 
V.  KneoaU,  106  U.  8.  870  (27:204):  WrigM  v. 
Roseberry,  121  U.  S.  488  (80:1089);  St.  Joseph  db 
D,  C,  R,  R,  Co,  V.  Baldwin,  108  U.  S.  427(26: 
578):  Leavenworth,  L,  d  G.  R,  R,  Go.  v.  u.  8. 
92U.S.  748(28:638.) 

Any  land  that  was  reserved  or  otherwise  dis- 
posed of  or  sold,  at  the  date  of  the  Act,  was  not 
public  land,  Bxid  was  not  therefore  granted  to 
the  company. 

IfewIiaU  y,  Sanger,  92  U.  S.  761  (28:769); 
U,  S,  V.  Stone,  69  U.  8.  2  Wail.  525  (17:765); 
Dubuque  <fc  P,  R,  R.  Co,  v.  Litchfield,  64 
U.  8.  23  How.  66  (16:500);  Burlington  cfe  M, 
R.  R,  R.  Go,  ▼.  Fremont  County,  76  U.  8.  9 
Wall.  89  (19:568);  Reichart  v.  Fdpe,  78  U.  8.  6 
Wall  160  (18:849);  Best  v.  Polk,  85  U.  S.  18 
Wall.  112  (21:805);  Sherman  v.  Buiek,  93  U.  8. 
209  (23:849);  Stoddard  v.  Chambers,  48  U.  S.  2 
How.  285  (11:270);  Patterson  v.  Winn,  24  U. 
8.  11  Wheat.  884  (6:500);  Ba/rry  v.  QambU,  44 
U.  8.  8  How.  58  (11:489);  MilU  v.  Stoddard,  49 
U.  8.  8  How.  845  (12:1107). 

After  the  general  route  map  has  been  filed 
with  tiie  Secretary  of  the  Interior,  and  the  line 
of  the  road  has  thereby  become  definitcl^r  fixed, 
the  company  may  change  the  line  of  their  road 
or  route  at  pleasure,  so  long  as  such  change  does 
not  take  the  road  beyond  the  lands  granted. 

St,  Joseph  <fe  IJ.  C.  R.  R,  Go,  v.  Baldwin,  su- 
pra: Knevals  v.  Hyde,  5  DilL  469;  Orinnell  v. 
Chicago,  R.  L  db  P,  R.  R.  Go,  108  U.  8.  742  (26: 
457);  VanWyck  v.  Knevals,  106  U.  S.  366  (27: 
203);  Walden  v.  Knevals,  114  U.  8.  874  (29: 
167);  Leancniporth,  L.  db  G,  R.  R.  Go.  v.  U.  S. 
92  U,  8.  733  (23:634);  U.  S.  v.  Burlington  d  M. 
R.  R,  /?.(;<?. 4 Dill.305;  Missouri,  Kdk.  T,  RCo. 
V.  Kansas  Pac.  R.  Co.  97  U.  8.  491  (24:1095). 

The  patents  issued  for  those  lands  to  the 
railroad  company  were  issued  without  authority 
of  law,  and  are  and  have  always  been  void. 

^ewhall  V.  Singer,  and  Leavenu)orth  L,  db 
G,  R.  R,  Co,  V.  U,  S.  supra;  Carr  v.  Quigley,  57 
Cal.  894;  McLaughlin  v.  Powell,  50  Cal.  67. 

Messrs.  A.  L.  Rhodes  and  L.  W.  Elliott, 
for  appellees: 

The  purchasers  of  these  lands  from  the  rail- 
road company,  being  bona  fide  purchasers,  are 
entitled  to  protection. 

Moffat  V.  U.  S.  112  U.  8.  81  (28:625);  U,  S,  v. 
Flint,  4  Sawy.  60. 

The  title  of  the  railroad  to  specific  parcels  of 
land  attaches  upon  filing  with  the  Secretary 
of  the  Interior  the  map  of  definite  location  of 
the  line  of  the  road,  and  the  acceptance  thereof 
by  the  Secretary. 

Walden  v.  Knevals,  114  U.  8.  874  (29:167); 
Kansas  Pac.  R.  Co,  v.  Dunmeyer,  118  U.  S.  629 
(28:1122);  Van  Wyck  ▼.  Knevals,  106  U.  8.  860 
(27:201);  Woo^  v.  Burlington  db  M.  R.  R,  R. 
Co,  104  U.  8.  329  (26:772);  St.  Joseph  db  D.  C. 
R.  R,  Co,  V.  Baldwin,  108  U.  8.  429  (26:579); 
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Bwmey  y,  Winona dbStsP.RRCh,  117U.  a 
282  (29:860). 

This  is  a  stale  claim. 

IT.  8.  ▼.  TiehemjT,  8  Sawy.  142;  XL  8,  v.  Flint, 
4  Sawy.  58;  Manning  y.  San  Jacinto  Tin  Go, 
7  Sawy.  480;  Badger  v.  Ba^er,  69  U.  8.  2 
Wall.  92  (17:887);  Steams  v.  Page,  48  U.  8.  7 
How.  826  (12:981);  Pratt  ▼.  GcOifomia  Min. 
Go,  9  Sawy.  863;  Sullivan  y.  Portland  A  K.  R, 
R.  Go.  94  U.  8.  811  (24:826). 

There  is  no  equity  in  the  bill. 

Johnson  v.  Towsley,  80  U.  8.  18  Wall.  79  (20: 
485);  Maxwell  Land-Grant  Case,  121  U.  8.  825 
(80:949);  Steel  y.  St,  Ixmis  Smelting  db  Ref,  Go. 
106  U.  8.  447  (27:226);  Bt,  LouU  Smiting  di 
Ref.  Go.  y.  Kemp,  104  U.  8.  686  (26:875);  Eh^ 
hardi  v.  Hogaboom,  115  U.  8.  67  (29:84^. 


Mr.  Justice  Bradley  delivered  the  opinion    [430] 
of  the  court: 

This  is  a  bill  in  equity  filed  by  the  attorney- 
general  on  behalf  of  the  United  States  against 
the  Central  Pacific  Railroad  Company,  Kate 
D.  McLaughlin,  as  executrix  of  Charles  Mc- 
Laughlin, deceased,  and  others,  to  cancel  and 
annul  a  certain  patent  of  the  United  States,  is> 
sued  on  the  23a  day  of  November,  1875,  to 
the  Central  Pacific  Railroad  Company  from  the 
(General  Land  Office,  for  certain  sections  and 
fractional  sections  of  land  in  San  Joaquin  and 
Calaveras  Counties  in  California.  The  ground 
of  relief  stated  in  the  bill  is  that  the  patent  was  [4131] 
issued  without  authority  of  law,  for  the  reason 
that  all  of  said  lands  were  within  the  bounda- 
ries of  a  certain  Mexican  grant  claim,  called 
the  MoQuelamos  grant,  and  were  held  and  re- 
served for  adjustment  and  satisfaction  of  said 
claim  at  the  time  when  the  line  of  railroad  be- 
longing to  said  company  was  definitely  fixed, 
and  when,  by  virtue  of  that  fact,  the  govern- 
ment grant  on  which  the  patent  was  based 
accrued.  The  patent  was  granted  to  the  rail- 
road company  for  the  lands  in  question  as  por- 
tions of  its  land  grant  under  the  Pacific  Rail- 
road Acts  passed  by  Congress  in  1862  and  1864. 
This  grant  was  originally  made  to  the  Central 
Paciflc  Railroad  Company  of  California;  was 
assigned  at  the  place  in  question  by  said  (X)m- 
pany  to  the  \Vestem  Pacific  Railroad  Com- 
pany on  the  31st  day  of  October,  1864,  which 
assignment  was  approved  by  Act  of  Congress, 
of  Slarch  8,  1865;  and  the  two  companies 
named  were  consolidated  together  and  consti- 
tuted the  present  Central  Pacific  Railroad  Com- 
pany in  August,  1870,  upon  which  last  com- 
pany devolv^  all  the  franchises,  rights,  privi- 
leges and  property  of  the  said  two  first  named 
companies. 

The  bill  sets  forth  the  alleged  Mexican  grant, 
called  the  Moquelamos  grant,  and  the  proceed- 
ings in  relation  thereto  upon  the  claim  made 
for  its  confirmation,  l)efore  the  comrai^jsioners 
to  ascertain  and  settle  private  land  claims  in 
California,  and  the  District  and  Supreme 
Courts  of  the  United  States,  resulting  m  the 
final  rejection  of  said  claim  by  the  adiiiclicntion 
of  the  supreme  court  on  the  13th  of  February, 
1865.  The  bill  also  states  that  the  lands  in- 
cluded within  the  boundaries  of  said  claim  were 
held  and  reserved  during  said  proceedings,  to 
await  final  adjudication,  until  said  last  men- 
tioned date;  that  said  lands  lie  in  the  Counties 
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of  San  Joaquin  and  Calayeras,  on  each  side  of 
tbe  road  of  the  said  railroad  company  between 
the  Cities  of  Sacramento  and  San  Jose.  It  re- 
cites those  parts  of  the  Acts  of  Congress  passed 
in  1862  and  1864,  which  granted  to  the  Central 
Pacific  Bailroad  Company  of  California  the 
right  to  construct  a  railroad  and  telegraph  line 
from  the  Pacific  Coast,  at  or  near  San  Francis- 
co, to  the  eastern  boundary  of  the  State;  and 
[4tt]  states  the  fact  that  under  and  by  virtue  of  said 
Acts  there  were  granted,  for  the  purpose  of  aid- 
ing in  the  construction  of  said  road  and  tele- 
Oh  Une,  ten  alternate  sections  of  the  public 
s  on  each  side  of  and  within  twenty  miles 
of  the  road,  designated  by  odd  numbers,  not 
aold,  reserved  or  otherwise  disposed  of  by  the 
United  States,  and  to  which  a  homestead  or 
preemption  claim  might  not  have  attached  at 
the  time  the  line  of  the  road  of  said  company 
should  be  definitelv  fixed. 

The  bill  then  alleges  that  on  the  5th  day  of 
October,  1864,  the  line  of  said  road  from  the 
City  of  Sacramento  to  its  western  terminus  at 
the  City  of  San  Francisco,  including  that  por- 
tion opposite  to  the  Moquelamos  grant,  was 
definitely  fixed,  and  a  map  of  said  definite  loca- 
tion of  said  roaid  was  filed  by  tbe  said  Central 
Pacific  Railroad  Company  of  California  with 
the  Secretary  of  the  Interior  on  the  8th  of 
December,  1864;  and  that  on  the  81st  of  Janu- 
ary, 1865,  the  Secretary  of  the  Interior  ordered 
all  of  the  public  lands  not  then  sold,  reserved 
or  otherwise  disposed  of  within  the  limits  of 
twenty -five  miles  on  each  side  of  said  road  to 
be  withdrawn  from  preemption,  private  entry 
and  sale. 

The  bill  then  states  the  assignment  on  the 
Slst  of  October,  1864,  by  the  Central  Pacific 
Railroad  Company  of  California  to  the  West- 
em  Pacific  Railroad  Company,  of  the  right  to 
construct  the  road  from  Sacramento  to  San 
Jos6.  with  all  privileges  and  benefits,  etc.,  and 
the  confirmation  of  said  assignment  by  Act  of 
Congress,  approved  March  8, 1865.  It  further 
states  that  notwithstanding  the  lands  within 
the  boundaries  of  the  Moquelamos  grant  claim 
were  held  and  reserved  for  the  satisfaction  of 
said  claim  from  the  acquisition  of  California 
until  the  final  rejection  of  the  claim  on  the  13th 
day  of  February,  1865,  embracing  the  time 
when  the  line  of  said  road  was  definitely  fixed, 
yet  the  said  patent  was  issued  as  aforesaid  to 
the  said  Central  Pacific  Railroad  Company,  as 
the  successor  in  interest  of  the  Western  Pacific 
Railroad  Company,  for  the  lands  in  question, 
which  it  is  alleged  were  embraced  within  the 
boundaries  of  said  Moquelamos  grant  claim. 

The  defendants,  in  their  answer,  deny  that 
tbe  line  of  the  railroad  from  Sacramento  to  its 
[ttS]  western  terminus  was  definitely  fixed  in  Octo- 
ber, 1864,  or  at  any  time  prior  to  1868;  or  that 
a  map  of  the  definite  location  of  the  said  line  or 
of  the  portions  thereof  opposite  the  Moquela- 
mos ^ant  was  filed  with  the  Secretary  of  the 
Interior,  or  hi  the  General  Land  Office,  in  De- 
cember, 1864,  or  at  any  time  prior  to  the  first 
of  February,  1870.  They  admit  that  on  the 
6th  of  October,  1864,  the  Central  PaciQc  Rail- 
road of  California  designated  the  general  route 
of  its  ^d  road  between  San  Francisco  and 
Sacramento;  and  on  the  dth  of  December,  1864, 
filed  a  map  of  tbe  general  route  of  its  said  rail- 
road in  the  Department  of  the  Interior.   They 
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admit  that  the  lands  in  question  are  within 
twenty  miles  of  the  railroad  as  definitely  lo- 
cated and  fixed. 

They  allege  that  the  Western  Pacific  Rail- 
road Comfiaov,  in  the  year  1868,  definitely  and 
finally  located  and  fixed  that  portion  or  section 
of  the  line  and  route  of  said  railroad  and  tele- 
firaph  extending  from  a  point  at  or  near  the 
City  of  Stockton  to  a  point  at  or  near  Sacrar 
mento,  and,  on  the  firist  of  February,  1870» 
filed  in  the  Department  of  the  Interior  a  map 
of  said  portion  or  section  of  said  line;  and  that 
after  the  consolidation  and  the  formation  of  the 
present  Central  Pacific  Railroad  Company,  to 
wit  on  the  27th  day  of  February,  1878,  the 
said  company  filed  in  the  Department  of  the 
Interior  a  map  of  the  line  and  route  of  said 
railroad  as  definitely  and  finally  located  and 
fixed  from  the  end  of  the  first  twenty-mile  sec- 
tion from  San  Jose  to  a  point  At  the  end  of 
the  183^  miles  from  San  JosI,  at  or  near 
Sacramento;  and  that  said  line  and  route  so 
definitely  and  finally  located  and  fixed  are 
opposite  to  the  lands  in  question,  and  include 
the  line  or  section  definitely  located  by  the 
Western  Pacific,  and  shown  on  the  map  filed 
in  February,  1870. 

The  defendants  further  allege  that  the  landB 
in  question  were  public  lands,  and  were  not  re- 
served, or  disposed  of  in  any  manner,  at  the 
time  of  the  passage  of  the  Acts  of  Jvdy  1, 
1862,  and  July  2, 1864,  respectively,  and  at  the 
time  of  filing  the  general  route  of  the  raihroad 
in  December,  1864,  and  of  the  withdrawal  of 
the  lands  by  the  Secretary  of  the  Interior  in 
January,  1865,  and  of  the  definite  and  final  lo- 
cation m  1868,  and  of  filing  the  map  of  the 
road  in  February,  1870,  and  the  map  m  Febu- 
ary.  1878.  They  deny  that  said  lands  were  in- 
cluded in  any  Mexican  grant,  or  that  they  were 
reserved  or  held  under  the  laws  of  the  United 
States  for  the  satisfaction  of  any  claim  under 
such  grant;  and  they  aver  that  said  lands,  dur- 
ing all  tbe  times  mentioned  in  the  bill,  up  to 
an^d  until  the  issuing  of  the  patent,  were  publio 
lands  of  the  United  States;  that  said  patent 
was  issued  to  said  railroad  companv  under  and 
in  ancordance  with  the  provisions  oi  said  Pacific 
Railroad  Acts,  and  was  and  is  legal  and  valid; 
that  on  the  12th  of  January,  1876,  the  Central 
Pacific  Railroad  Company  conveyed  to  Charles 
McLaughlin,  in  fee  simple,  the  lands  in  ques- 
tion, for  which  he  paid  a  full  and  adequate 
consideration.  The  defendants  append  sched- 
ules to  their  answer  showing  the  particular 
parcels  for  which  they  severally  defend.  To 
this  answer  several  exceptions  were  taken,  and 
being  overruled,  the  general  replication  was 
filed.  Thereupon  the  parties  joined  in  a  writ- 
ten admission  of  certain  facts  agreed  to  be  true, 
which,  omitting  those  relating  to  the  status  of 
the  parties  and  the  organization  of  the  corpo- 
rations mentioned  in  the  pleadings,  is  as  fol- 
lows  to  wit' 

**8.  That  on,  to  wit,  the  22d  day  of  Septem. 
her,  A.  D.  1852,  one  Andres  Pico,  since  deceased, 
presented  and  filed  his  petition  to  and  with  the 
Doard  of  land  commissioners  appointed  imder 
the  provisions  of  the  Act  of  Congress  approved 
March  3,  1851,  entitied  'An  Act  to  Ascertain 
and  Settie  Private  Land  Claims  in  the  State  of 
California,*  in  which  petition  he  claimed  in  fee, 
as  a  grant  by  the  Mexican  Government,  a  cer- 
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tain  tract  of  land  situated  in  the  said  State  and 
district  of  California,  and  known  by  the  name 
of  'Moquelamos/  for  eleven  square  leagues  of 
land,  which  he  alleged  in  his  petition  was 
granted  to  him  within  the  boundaries  as  de- 
scribed in  the  grant  made  June  6,  a.  d.  1846,  by 
Pio  Pico,  the  then  Mexican  Governor  of  Cali- 
fornia, by  virtue  of  the  authority  in  him  vested; 
and  said  petition  closed  with  a  prayer  to  allow 
and  confirm  to  him,  the  petitioner,  Andres 
Pico,  the  said  tract  of  land,  as  described  in  the 
firant  made  by  the  aforesaid  Governor,  Pio 
Pico,  with  the  boundaries  as  therein  set  forth, 
to  wit:  Once  sitios  de  ganado  mayor  en  el  rio 

[435  ]  de  Moquelumnes  que  linda  al  norte  con  la  orilla 
snr  de  dicho  rio;  al  oriente  con  la  sierra  imme- 
diata  al  sur  con  el  terreno  del  SeiLor  Gulnak: 
y  al  poniente  con  los  esteros  de  la  plaza;  and 
the  translation  thereof  presented  to  said  board 
with  said  petition  is  as  follows,  to  wit:  'Eleven 
square  leagues  on  the  River  Moquelamos, 
bordering  on  the  north  upon  the  southern 
shore  of  said  river;  on  the  east  upon  the  ad- 
jacent ridge  of  mountains;  on  the  south  upon 
the  lands  of  Mr.  Gulnak;  and  on  the  west  upon 
the  estuaries  of  the  shore.'  That  said  petition 
was  in  the  usual  form  of  petitions  to  the  board 
of  land  commi^oners,  for  the  confirmation  of 
claims  to  land  in  California,  founded  upon 
grants  made  by  the  Mexican  Government 

"  9.  That  said  board  of  land  commissioners 
proceeded  to  consider  and  determine  the  said 
petition  and  claim  of  the  said  Andres  Pico,  and 
on  the  8d  day  of  October,  1854,  rendered  a  de- 
cree denying  the  application  of  said  petitioner 
for  a  confirmation  oi  said  grant  of  land,  and  re- 
jecting his  claim  therefor. 

•*10.  That  afterwards,  to  wit,  on  the  11th 
day  of  June,  1855,  the  said  claimant  and  peti- 
tioner, Andres  Pico,  appealed  to  and  petitioned 
the  United  States  District  Court  for  the  North- 
em  District  of  California  for  a  reversal  of  the 
proceedings  and  decision  of  the  said  board  of 
land  commissioners,  and  prayed  that  the  decree 
of  rejection  by  said  boaxd  be  reversed,  and  that 
the  petitioner  s  claim  to  the  said  tract  of  land 
above  described  be  declared  valid,  and  that  a 
decree  be  entered  confirming  the  same  to  the 
petitioner,  Andres  Pico,  in  accordance  with 
said  alleged  grant  to  him  by  the  Mexican  Gov- 
ernment, as  aforesaid;  and  the  said  district 
court  thereupon  proceeded  to  hear,  consider, 
and  review  the  said  decision  and  decree  of  said 
board  of  land  commissioners  and  the  petition 
of  said  Andres  Pico,  and  at  a  stated  term  of 
said  court,  held  on  the  24th  day  of  April,  1857, 
made  and  entered  a  decree  reversing  the  de- 
cree of  rejection  of  said  claim  by  the  said  board 
of  land  commissioners,  and  adjudged  and  de- 
creed that  the  claim  of  petitioner  was  valid, 
and  confirmed  the  Moquelamos  grant  above 
described  to  the  petitioner,  Andres  Pico,  and 
defined  the  bounaaries  thereof  as  follows: 

£436]  **The  land  of  which  confirmation  is  hereby 
made  is  of  the  extent  of  eleven  square  leagues, 
and  no  more,  and  is  known  by  the  name  of 
'Moquelamos,'  and  is  situate  on  the  river  Mo- 
quelamos, bordering  upon  the  north  upon  the 
southern  shore  of  said  river;  on  the  east  on  the 
adjacent  ridge  of  said  mountains;  on  the  south 
on  the  land  of  Mr.  Gulnak,  and  upon  the  west 
upon  the  estuaries  of  the  shore,  as  described  in 
the  original  decree  and  giant  of  the  same  by 
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the  Governor  of  California  on  the  6th  day  of 
June,  1846,  a  copy  of  which  is  on  file  in  the 
transcript  in  this  case." 

"11.  That  thereafter  the  United  States  ap- 
pealed from  said  decree  of  confirmation  to  the 
Supreme  Court  of  the  United  States,  and  at 
the  December  Term,  1859,  of  said  court  the 
aforesaid  decree  of  confirmation  of  said  district 
court  was,  by  the  Supreme  Court  of  t^e  United 
States,  reversed,  and  the  case  remanded,  with 
directions  to  have  further  evidence  taken  in  the 
cause  and  claim  of  said  Andres  Pico  for  said 
Mexican  grant  Moquelamos.  That  thereafter 
the  said  district  court  proceeded  to  take  further 
evidence  in  said  case,  and  after  such  further 
evidence  was  taken,  the  case  was  again  brought 
before  said  district  court  for  hearing,  and  by 
that  court  a  decree  was  entered  on  the  4th  day 
of  June,  1862,  adjudging  the  claim  of  the  pe- 
titioner to  be  invalid,  and  rejecting  the  same. 

"12.  That  thereafter,  on,  to  wit,  the  15th 
day  of  October,  1862,  the  petitioner,  Andres 
Pico,  appealed  to  the  Supreme  Court  of  the 
United  States  from  said  decree  of  said  district 
court  rejecting  his  claim  as  invalid.  That  a 
final  hearing  of  said  cause  was  had  before  said 
supreme  court,  and  on  the  13th  day  of  Febru- 
ary, A.  D.  1865,  a  judgment  was  made  and  en- 
tered by  said  Umted  States  Supreme  Court 
affirming  said  decree  of  the  United  States  Dis- 
trict Court,  rejecting  the  claim  of  said  Pico, 
and  adjudging  the  same  to  be  invalid. 

"13.  That  all  of  the  lands  included  within 
the  boundaries  of  said  alleged  Moquelamos 
grant  above  described  lie  in  said  State  and  lie 
on  each  side  of  the  road  of  said  the  Western 
Pacific  Railroad  Company,  and  opposite  there- 
to in  its  course  from  said  City  of  Sacramento 
to  said  City  of  San  Josd. 

"14.  That  under  and  by  virtue  of  the  Act  of 
Congress,  approved  July  1,  1862,  entitled,  'An 
Act  to  Aid  in  the  Construction  of  a  Railroad 
and  Telegraph  Line  from  the  Missouri  River  to 
the  Pacific  Ocean,  and  to  Secure  to  the  €k>v- 
ernment  the  Use  of  the  Same  for  Postal,  Mili- 
tary, and  Other  Purposes,' and  the  Act  amend- 
atory thereof,  approved  July  2, 1864,  common- 
ly known  as  the  Pacific  Railroad  Acts,  the 
Central  Pacific  Railroad  Company  of  Califor- 
nia was  authorized  to  construct  a  railroad  and 
telegraph  line  from  the  Pacific  Coast,  at  or 
near  San  Francisco,  to  the  eastern  boundary 
of  said  State  of  California;  and  under  and  by 
virtue  of  said  Acts  of  Congress  there  were 
granted,  for  the  purpose  of  aidine  in  the  con- 
struction of  the  roaa  and  telegraph  line  of  said 
the  Centra]  Pacific  Railroad  Company  of  Cali- 
fornia, ten  alternate  sections  of  the  puolic  lands 
of  the  United  States,  on  each  side  and  within 
twenty  miles  of  the  road  of  said  company,  des- 
ignated by  odd  numbers,  not  sold,  reserved,  or 
otherwise  disposed  of  by  the  United  States, 
and  to  which  a  homestead  or  preemption  claim 
might  not  have  attached  at  the  time  the  line  of 
the  road  of  said  company  should  be  definitely 
fixed. 

"15.  That  the  said  railroad  company  filed  its 
assent  to  said  Central  Pacific  Railroad  Aots  at 
the  time  and  in  the  manner  in  said  Acts  pro- 
vided. 

"16.  That  on,  to  wit.  the  23d  day  of  Decem- 
ber, 1864.  the  Secretary  of  the  Interior  of  the 
United  States  ordered  all  of  the  public  lands 
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not  then  sold,  reserved  or  otherwise  disposed 
of,  within  the  limits  of  twenty-five  miles  on 
each  side  of  the  route  or  line  of  the  road  of  said 
railroad  company,  to  be  withdrawn  from  pre- 
emption, private  entiy,  and  sale  in  accordance 
with  the  provisions  of  said  Acts  of  Congress, 
for  said  railroad  company;  and  said  order  was 
thereupon  transmitted  to  the  register  and  re- 
ceiver of  the  United  States  land  offices  at  Stock- 
ton, San  Francisco,  and  Sacramento,  State  of 
California,  and  received  by  them  on  the  81st 
day  of  January,  1865. 

*'17.  On  the  29th  day  of  September,  1866. 
the  president  of  the  Western  Pacific  Railroad 
Company  made  and  filed  with  the  United 
States  Surveyor  General  of  the  State  of  Cali- 
fornia the  varied  statement  provided  for  by 
section  4  of  said  Act  of  July  1,  1862,  and  sec- 
tion 6  of  said  Act  of  July  2,  1864,  showing  the 
[*38]  ocnsiruction,  completion,  and  equipment  by 
said  Western  Pacific  Railroad  Company,  of 
the  most  westerly  twenty  miles,  viz.,  the  twenty 
miles  next  northeasterl  vf  rom  the  City  of  San  Jose 
of  the  railroad  and  tele^rraph  line  of  said  West- 
em  Pacific  Railroad  Company,  in  compliance 
with  and  conformity  to  the  re(]uirements  and 
provisions  of  said  sections  of  said  Acts  of  Con- 
gress; and  said  surveyor-general  thereupon,  at 
the  request  of  .said  railroad  company,  notified 
the  commissioners  designated  and  provided  for 
b^  said  Acts  to  examine  said  twenty  miles  of 
said  road  and  telegraph  line  and  report  thereon, 
in  accordance  with  tne  provisions  of  said  Acts 
of  Congress;  and  on  the  5th  day  of  October, 
1866,  said  commissioners  made  their  report  and 
certificate  to  the  effect  that  said  twenty  miles 
of  road  and  telegraph  line  mentioned  in  said 
verified  statement  had  been  constructed,  com- 
pleted, and  equipped  by  aaJd  railroad  company, 
as  provided  and  prescribed  in  and  by  said  Acts 
of  Congivts. 

"Similar  verified  statements  were  made  by 
the  president  of  said  Western  Pacific  Railroad 
Company  as  follows:  On  April  28,  1869,  for  a 
section  of  the  road  beginning  at  Uie  junction 
thereof  with  the  road  of  the  Central  Pacific 
Railroad  Company  of  California,  at  the  Ameri- 
can River  Bridge  near  Sacramento  City,  and 
extending  thence  southwesterly  twenty  (20) 
miles;  also,  on  October  12,  1869,  for  a  section 
of  said  road  beginning  at  the  westerly  end  of 
the  last  mentioned  section,  and  extending 
thence  southwesterly  sixty-three  (^)  miles;  also 
on  December  29, 1869,  for  a  section  of  said  road 
beginning  at  the  westerly  end  of  the  last  men- 
tioned section,  and  extending  thence  twenty 
and  two  tenths  (20^)  miles  to  the  easterly  end 
of  the  first  mentioned  section,  of  twenty  miles, 
beginning  at  San  Jos^. 

"That  all  those  statements  were,  upon  their 
bein^  made,  filed  with  said  surveyor-general, 
and  he  did  forthwith,  upon  the  filing  of  each 
statement  respectively,  and  at  the  request  of 
said  company,  notify  said  commissioners. 
That  said  commissioners  did  thereupon  exam- 
ine said  sections  of  said  road,  and  made  their 
respective  reports  thereon,  to  the  same  effect  as 
upon  the  first  section  of  said  road,  as  aforesaid, 
(4W]  said  reports  beinff  made,  respectively,  on  the 
29th  dav  of  April,  1869.  and  the  18th  of  Octo- 
ber, 186i9,  and  the  6th  day  of  January,  1870. 

"That  each  of  the  four  reports  of  said  com- 
missioners was  thereupon  filed  with  the  Sec- 
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retaiT  of  the  Interior,  and  he  thereupon  recom> 
mended  the  acceptance  of  the  same,  and  the 
issue  of  the  bonds  and  patents  for  lands  due  on 
account  of  said  sections  of  road,  agreeably  to- 
the  provisions  of  said  Pacific  Railroad  Acts;, 
and  thereupon  the  President  of  the  United 
States  approved  the  same,  and  ordered  the  Sec* 
rttary  of  the  Interior  and  the  Secretary  of  the- 
Treasury  to  carry  the  said  recommendation 
into  effect,  the  first  of  which  approvals  by  the- 
President  of  the  United  States  was  made  on  the 
4th  day  of  December,  1866,  and  the  last  on  the 
21st  day  of  January,  1870.  That  the  four  sec- 
tions above  mentioned  comprise  the  whole  of 
said  road,  from  the  City  of  San  Josd  to  the  City 
of  Sacramento.  That  said  road  has  been  in 
full  operation  and  has  been  operated  for  the 
transportation  of  passengers  and  freight  since 
the  9th  day  of  Jime,  a.  d.  1869. 

"18.  That  thereafter  there  was  issued,  on. 
the  28d  day  of  November,  1876,  to  said  Central 
Pacific  Railroad  Company  (?),  under  the  signa- 
ture of  the  President  of  the  United  States,  at- 
tested by  the  recorder  of  Uie  General  Land 
Office,  and  under  the  seal  of  the  General  Land 
Office  what  purported  to  be,  and  in  form  was, 
a  patent. 

"That  the  patent  was  in  Hie  usual  form  of 
the  patents  issued  by  the  United  States  to  the 
several  railroad  companies,  under  and  in  pur* 
suance  of  said  Pacific  RaUroad  Acts  of  Con* 
gress. 

"19.  That  said  patent  described  and  pur- 
ported to  convey  to  said  railroad  company  the 
several  tracts  of  land  mentioned  and  described 
in  said  bill  of  complaint. 

"20.  That  all  of  said  lands  described  in  the 
bill  of  complaint  herein  are  opposite  to,  and 
within  the  25-mile  limits  on  each  side  of,  the 
route  or  line  of  said  railroad  company's  road, 
as  laid  down  on  the  map  filed  by  said  Central 
Pacific  Railroad  Company  of  Oaufomia  in  the 
Department  of  the  Interior  on  the  8th  day  of 
December,  1864." 

Besides  l^ese  admissions  a  large  amount  of 
evidence  was  taken  in  the  case,  and  a  final 
hearing  was  had  before  the  court  below  in  No- 
vember Term,  1886,  and  a  decree  was  made 
dismissing  the  bill  of  complaint. 

The  court,  in  its  opinion,  held,  amongst  other 
things: 

1.  That  the  map  of  the  route  of  the  Western 
Division  of  the  Central  Pacific  Raihroad  of  Cal- 
ifornia, filed  with  the  Secretary  of  tht  Interior 
Dec.  8, 1864,  is  the  map  of  the  general  route, 
and  not  of  the  line  as  "definitely  fixed,"  with- 
in the  meaning  of  the  Land  Grant  Act  of  1862. 

2.  That  the  map  of  the  route  of  said  road  as 
finally  located  and  constructed,  filed  with  the 
Secretary  of  the  Interior,  February  1, 1870.  and 
accepted  as  such  by  that  officer,  is  the  map  of 
definite  location. 

8.  That  the  Moquelamos  grant  was  finally 
rejected  February  18,  1865,  after  which  the 
lands  within  the  exterior  boundaries  of  the 
grant  ceased  to  be  mbjudice  and  became  pub- 
lic lands,  to  the  odd  sections  of  which,  within 
twenty  miles  of  the  line  of  the  road,  Uie  right 
of  the  railroad  company  attached,  and  became 
indefeasible,  immediately  upon  the  filing  of  the 
map  of  definite  location  of  the  road,  and  the 
acceptance  thereof  as  such  by  the  Secretary  of 
the  Interior. 
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4.  That  as,  from  the  year  1855,  the  land  be- 
tween the  Moquelamos  and  Calaveras  Rivers, 
east  of  the  range  (or  meridian)  line  between 
ranges  7  and  8  was  treated  bv  the  Government 
as  lyinff  outside  of  the  Moquelamos  ^rant  claim, 
and  as  being  public  land,  by  nmnmg  the  sec- 
tion lines  and  filing  plats  of  sarvey,  and  selling 
some  of  the  lands,  and  opening  the  others  to 
private  entry,  etc.,  the  Government  should  be 
held  in  a  court  of  equity  to  be  estopped  as 
against  the  grantees  of  the  patentee  from  now 
alleging  that  those  lands  are  within  the  bound- 
aries of  the  claim. 

5.  That  the  withdrawal  of  the  lands  upon  fil- 
ing the  map  of  the  general  route  of  the  road, 
for  twenty-five  miles  on  each  side  of  the  line 
indicated,  protected  the  lands  against  the  at- 
taching of  any  other  right  as  against  the  rail- 
road company  until  the  filing  of  the  map  of 
definite  location. 

Without  expressing,  at  present,  anv  opinion 
on  the  conclusions  thus  reached  by  the  circuit 
court,  we  will  proceed  to  examine  (1)  whether 
the  land  in  question  was  actually  within  the 
outside  limits  of  the  pretended  Moquelamos 
grant.  If  it  was,  and  if  the  title  of  the  railroad 
company  accrued  whilst  the  grant  was  under 
Judicial  examination,  we  will  inquire  (2)  wheth- 
er, for  that  reason,  the  railroad  grant  was  pre- 
vented from  taking  effect  within  the  said  out- 
side limits. 

The  defendants  adduced  evidence  to  show 
that  the  greater  part  of  the  lands  in  question 
were  not  embraced  within  the  limits  of  the 
ffrant.  Those  limits  are  fairly  well  defined  on 
three  sides:  the  northern  boundary  being  the 
Moquelamos  or  Moquelumne  River;  the  south- 
em  the  lapdsof  Mr.  Gulnak  (being  the  "Campo 
de  los  Franceses*'),  and  the  western  being  the 
''estuaries  of  the  shore,"  or  the  marshes  border- 
ing on  the  San  Joaquin  River,  not  very  clearly 
defined  in  outline,  butsufiSciently  so  to  serve  as 
a  boundary.  On  the  east  side,  the  supposed 
grant  is  bounded  **con  la  sierra  immediata;** — 
"by  the  adjacent  ridge  of  mountains"  or  "by 
the  adjacent  sierra."  This  is  interpreted  as 
meaning  to  exclude  the  sierra  itself;  in  other 
words  the  grant  extends,  according  to  its  terms, 
to  the  commencement  of  the  mountain  or 
derra. 

One  of  the  witnesses,  R.  0.  Hopkins,  who 
had  been  employed  bv  the  Government  for 
more  than  thirty  years  in  the  Surveyor-Gener- 
al's oflSce  in  Caufomia,  in  connection  with  the 
Spanish  land  grants,  making  translations  and 
testifving  in  the  courts,  was  asked  to  translate 
the  aescriptive  portion  of  the  Moquelamos 
ffrant,  which  he  did  as  follows:  "Eleven  square 
leagues  on  the  Moquelamos  River,  which 
bounds  on  the  north  with  the  southern  shore  of 
the  said  river,  on  the  east  with  the  contiguous 
sierras,  on  the  south  with  the  lands  of  Mr.  Gul- 
nak, and  on  the  west  with  the  estuaries  of  the 
beach. "  He  further  testified  that  when  *  'sierra 
immediata"  is  ^called  for  as  a  boundary,  the 
•'sierras"  are  excluded. 

Now,  if  there  were  any  mountain  ridge  or 
sierra  in  the  neighborhood  of  the  other  bound- 
aries called  for,  lying  to  the  eastward,  and  in 
the  vicinity  of  the  Gulnak  tract,  the  solution 
would  be  easy.  But  the  Sierra  Kevada  is  the 
only  mountain  in  that  direction,  and  that  is 
six^  or  seventy  miles  east  of  the  line  of  the 
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railroad,  and  still  farther  from  the  marshes  of 
the  beach  forming  the  western  boundary  of  the  [*^1 
grant, — an  extent  which  would  give  a  total  area 
of  over  eighty  square  leagues.  The  defendants 
contend  that  such  an  extension  of  the  outside 
boundaries  of  the  grant  (supposing  it  to  have 
been  a  real  grant)  cannot  be  presumed  to  have 
been  in  the  minds  of  the  parties;  and  they  pro- 
duce evidence  to  show  that,  starting  from  l^e 
marshes  on  the  west,  and  proceeding  eastward- 
ly  between  the  Gulnak  tract  and  the  Moque- 
lumne River,  the  land  is  level  valley  land  as  far 
as  the  "Jack  Tone  road"  (which  runs  north  and 
south  on  the  range  line  between  ranges  7  and  8 
east, — ^about  seven  miles  east  of  the  railroad), 
and  that  beyond  this  road  the  lands  are  hillv, 
covered  with  timber  and  brush,  and  gradually 
increase  in  altitude  above  the  sea  levelup  to  the 
Sierra  Nevada  itself,  becoming  more  broken 
and  precipitous  as  we  proceed. 

As  an  example  of  this  evidence,  the  testi- 
mony of  Edward  E.  Tucker,  an  experienced 
surveyor  in  that  country,  and  official  surveyor 
of  San  Joaquin  County,  may  be  referred  to. 
Amongst  other  things  he  says: 

"I  will  say  that  from  a  line  east  of  what  is 
called  the  Jack  Tone  road,  an  irregular  line 
about,  well,  I  suppose,  averagiuj^say  two  miles 
east  of  the  road,  some  places  it  comes  within 
three  quarters  of  a  mile  of  the  Jack  Tone  road, 
and  at  other  places  it  is  two  or  three  miles  from 
it — the  ground  becomes  more  or  less  broken 
and  hillv,  and  in  some  places  there  are  well  de- 
fined hills,  and  in  other  places  it  is  what  would 
be  designated,  I  suppose,  rolling  land;  but  the 

feneral  character  of  the  country  from  the  point 
have  designated,  east,  between  the  Moque- 
lunme  and  Calaveras  Rivers,  is  irregular,  it  is 
up  and  down  and  generally  rising;  that  is  to 
say,  the  farther  east  a  person  goes  the  higher 
the  hills  become  and  me  more  irregular  they 
are  until  the  county  line  is  reached.  There  are 
a  number  of  places  where  there  are  quite  high 
hills,  and  some  deep  elevations,  and  other  places 
where  perhaps  a  whole  section  would  be  what 
we  call  rollinfi^  land.  There  are  no  very  steep 
hills  or  very  high  hills  in  a  particular  section, 
but  it  is  what  I  would  call,  generally  speaking, 
liilly  land,  the  whole  of  it,  and  a  rising  temi* 
ency  goin^  towards  the  east.  There  are  a  great  [44S] 
many  sections  and  quarter  sections  that  I  could 
locate  from  memoranda  that  I  have  in  my  book; 
hills,  I  could  designate  particularly,  quarter 
sections^  if  required,  but  generally  from  that 
line  indicated,  east,  the  country  is  hilly.  ♦  ♦  ♦ 
Q.  50.  What  can  you  say  generally  with  refer- 
ence to  the  elevation  of  the  countiy  going  east 
from  the  line  indicated  by  you  as  markinc  the 
division  line  between  the  plane  land  ana  the 
well  defined  hills  near  the  Jack  Tone  road,  and 
between  the  Moquehimneand  Calaveras  Rivers? 
A.  The  country  as  I  described  it  before — some 
of  it  is  rolling,  some  rough,  hilly  and  broken; 
but  it  is  all  gradually,  and  some  very  rapidly, 
ascending.  It  is  constantly  ascending;  that  is, 
the  hills,  as  you  go  east,  are  higher  than —they 
keep  getting  higher  as  you  go  east  ♦  *  • 
Q.  54.  lu  your  opinion  as  a  surveyor  and  civil 
engineer  where,  with  reference  to  the  tract  of 
country  between  the  Calaveras  and  Moque- 
lumne Rivers,  does  the  Sierra  Nevada  range  of 
mountains  begin  as  a  range  or  system?  A.  In 
my  opinion  a  range  of  mountains  begins— what 
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yoa  might  properly  call  the  base  of  the  moun- 
tains — on  the  plains  where  the  land  com- 
mences to  go  up  regularly,  and  the  hills  are 
well  defined, — what  are  generally  called  foot 
bills  of  the  mountains;  and  In  this  instance  I 
think  the  mountains  begin  where  I  have  drawn 
that  heavy  red  line  on  this  diagram,  Exhibit  18. 
I,  of  course,  want  it  understood  that  I  am  not 
stating  that  those  are  mountains  down  there. 
I  do  not  claim  that  they  are  mountains.  I 
claim  that  they  are  well  defined  hills,  and  that 
they  are  regular  from  there  east.  They  run 
right  into  the  moontains  and  there  is  no  way 
of  drawing  a  line  from  them  mountains  east 
without  going  over  hUls;  that  is,  a  north  and 
south  line." 

The  witness  further  testified  on  cross  exam- 
ination, as  follows: 

"Q.  1.  Did  you  hear,  or  come  to  know  from 
anybody,  that  the  rolline  lands  in  range  9  east, 
any  part  of  it,  was  ever  designated  as  any  part 
of  the  Sierra  Nevada  mountains?  A.  Iso,  sir. 
Q.  2.  Did  you  ever  know  or  hear  of  the  rolling 
land  in  range  10  east  being  ever  designated  as 
part  of  the  Bierra  Nevada  mountains?  A.  A 
great  deal  of  land  in  both  those  ranges  has  al- 
ways been  referred  to  by  myself  and  others  in 
speaking  of  it,  as  foot-hills.  We  never  call  it 
the  Sierra  Nevada  mountains;  we  speak  of  it 
as  foot-hills-— going  up  to  the  mountains.  Q. 
8.  Did  you  ever  hear  of  roUing  hills,  if  any 
there  be,  in  range  eight,  desi^ated  as  Sierra 
Nevada  mountains?  A.  NOjSU*.  I  have  heard 
that  spoken  of  in  the  same  manner — as  foot- 
bills,  but  not  as  mountains." 

This  seems  to  us  to  be  a  fair  exhibit  of  the 
general  evidence  on  the  subject.  The  com- 
plainant produced  a  number  of  witnesses  to 
show  that  there  is  a  mountafn,  called  Bear 
mountain,  east  of  range  11,  commencing  at  the 
eastern  side  of  said  range,  which  would  be 
twenty-four  miles  east  of  the  Jack  Tone  road, 
thirty-one  miles  east  of  the  railroad,  and  from 
thirty-six  to  forty  miles  east  of  the  marshes  of 
the  San  Joaquin.  But  the  parties  concur  in  con- 
ddering  the  Moquelamos  CTant  as  comprised 
between  the  Moquelumne  Kiver  on  the  north 
and  the  Calaveras  River  on  the  south;  and  this 
Bear  mountain  is  entirely  south  of  the  Cala- 
veras. There  is  north  of  it,  and  sejmrated  from 
it  by  the  Calaveras  River  itself,  a  hill,  called 
Central  Hill,  but  it  is  no  more  of  a  mountain 
than  many  other  of  the  high  and  abrupt  hills  at 
that  distance  eastward  from  the  railroad.  One 
of  the  most  intelligent  of  the  complainant's  wit- 
nesscs  referred  to  was  a  Mr.  Terry,  a  surveyor 
and  teacher.  The  following  is  the  material 
nart  of  his  examination  on  the  subject: 

"Q.  8.  State  whether  or  not,  as  a  surveyor, 
you  have  been  engaged  at  any  time  by  the  Unit- 
ed States  to  siurvey  public  lands.    A.  I  have. 

"Q.  4.  State  what  you  surveyed  in  that 
neighborhood  of  country  as  United  States  sur- 
veyor A.  Townships  four  and  five  north, 
ranges  eleven  and  twelve  east.  Mount  Diablo 
base  and  meridian. 

**Q.  6.  State  whether  you  know  a  mountain 
in  that  locality  known  as  Bear  mountain.  A. 
Yes,  sir;  and  sometimes  that  range  of  moun- 
tahis  is  called  Hog  Back.  But  it  is  laid  down 
as  Bear  mountain  on  the  maps,  and  is  generally 
called  so  by  surveyors. 

"Q.  6.  Flease  explain  the  general  features, 
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the  condition,  and  appearance  of  that  mountain 
known  as  Bear  moimtain.  A.  Well,  it  is  a  low 
mountain.  The  north  end  of  it  is  covered  with 
chaparral  or  shemisel,  or  whatever  it  is  called. 

*'Q.  7  How  in  regard  to  its  extension  north- 
ward? A.  It  does  not  extend  north  of  the 
Calaveras  River. 

"Q.  8.  Do  you  know  a  mountain  or  hiffh 
elevation  known  as  Central  Hill?    A.  Yes,  sur. 

"Q.  9.  State  what  connection  there  is,  if  an  V, 
between  Central  Hill  and  Bear  mountain.  A. 
There  is  no  connection  that  I  know  of.  The 
Calaveras  River  runs  between  them. 

*'Q.  11.  State  whether  you  know  the  locality 
north  and  south  from  and  including  Bear 
mountain,  to  and  includuig  Central  Hm,  and 
for  a  few  miles  north  of  that.  A.  Yes,  sir-  that 
was  in  my  contract.  I  traveled  all  over  that 
range  of  hills  in  surveying. 

*'Q.  12.  Did  you  survey  all  that  country? 
A.  Yes,  sir;  that  was  in  my  contract 

"Q.  18.  Please  give  a  general  description, 
and  as  particular  a  description  as  you  can,  of 
ihot  country  north  and  south  from  and  includ- 
ing Bear  mountain,  to  and  including  a  few  miles 
north — say  five  mUes  north— of  Central  Hill. 
A.  There  is  a  low  range  of  hills  running  from 
the  Calaveras  River  northerly—- perhaps  a  little 
bit  east  or  west  of  north— tbiat  is  pretty  hillv. 
That  is  from  the  west  boundary,  bluff,  or  bank, 
as  you  may  call  It,  of  the  Calaveras  River  and 
of  Chili  Gulch.  That  is  in  townships  four  and 
five  north,  range  eleven  east. 

"Q.  14.  Describe  the  character  of  that  land. 
A.  It  is  hiUy  land;  some  of  it  is  anicultural. 
I  have  surveyed  several  mines  in  there  about 
Central  Hill  and  further  up.  I  do  not  know 
as  I  can  tell  exactly  how  those  mines  are 
located.  The  hilly  lands  of  which  I  have  been 
speaking  are  those  north  of  the  Calaveras 
River. 

"Q.  15.  State  what  the  general  character 
and  appearance  of  Bear  mountain  is.  A.  It  is 
a  low  mountain,  and  there  is  considerable  oak 
and  pine  timber  on  it;  but  on  the  north  end 
there  is  chaparral .  Perhaps  a  mile  up,  running 
south,  is  covered  with  this  brush. 

"Q.  16.  Does  not  Bear  mountain  appear  con- 
spicuous and  in  full  view  for.  say,  ten  or  twelve 
miles  west  of  it  ?  A.  Yes,  sir;  from  most  pofnts 
on  the  west  it  does.  Ordinarily,  this  Bear 
mountain  is  within  sight  for  several  miles  down 
here  to  the  west.  I  used  to  travel  over  that 
country  to  the  west  of  Bear  mountain  and  be- 
tween the  rivers  Moquelumne  and  Calaveras  a 
good<leal." 

We  do  not  perceive  that  tl^is  evidence  shows 
the  existence  of  a  sierra  at  this  point,  especially 
between  the  two  rivers.  But  even  if  it  did,  it 
is  still  nearly  forty  miles  east  of  the  San  Joa- 
quin marshes,  and  the  contents  of  the  entire 
territory  within  the  granted  limits  would  be 
over  50  square  leagues,— an  extent  of  country 
which,  compared  with  the  quantity  of  knas 
granted  (11  leagues),  cannot,  any  more  than 
can  the  eightrv  square  leagues  embraced  with- 
in the  limits  of  the  Sierra  Nevada,  be  presumed 
to  have  been  within  the  intention  of  the  par- 
ties. It  would  require  clear  and  positive  evi- 
dence to  establish  such  a  result. 

The  defendants  contend  that  the  commence- 
ment of  the  hilly  land  at  or  near  the  Jack 
Tone  road  is  the  true  commencement  of  the 
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^'adjacent  sierra"  named  in  the  grant;  and  that 
tbe  hiUy  and  broken  land  eon  of  that  road 
is  all  comprehended  in  the  foot  hiUs  of  tbe 
mountain,  and  excluded  from  the  grant.  In 
confirmation  of  this  view  they  not  only  rely 
on  the  topographical  evidence  which  has  been 
noticed »  but  on  the  fact  that  wben  the  claim 
to  the  Moquelamos  erant  was  first  presented 
to  the  board  of  land  commissioners  in  1852, 
and  for  some  time  afterwards,  the  petitioner, 
Andres  Pico,  did  not  pretend  or  claim  that 
the  grant  extended  farther  east  than  the  Jack 
Tone  road;  and  on  the  further  fact,  that  the 
Surveyor-General  for  California,  in  surveying 
the  public  lands  abd  delimiting  the  bounda- 
ries of  imconfirmed  grants,  under  the  authority 
conferred  upon  him  by  the  appropriation  Act 
of  August  81, 1852,  10  Stat,  at  L.  91,  assumed 
the  range  line  between  ranges  7  and  8  (or  the 
Jack  Tone  road)  to  be  the  utmost  eastern 
boundary  of  the  Moquelamos  grant,  and  made 
his  surveys  up  to  that  line  and  no  f aiiher.  And 
in  September,  1864,  when  further  surveys  were 
proposed,  the  attomevs  of  Pico  gave  notice  to 
[447]  the  surveyor-general  that  the  lands  in  townships 
2,  3,  and  4,  south  of  the  Moquelumne  River, 
in  ranees  5,  6,  and  7  east  (that  is,  the  ranges 
immediately  west  of  the  Jack  Tone  road),  were 
claimed  bv  Pico  under  the  Moquelamos  grant, 
and  that  the  said  claim  had  been  appealed  to 
the  Supreme  Court  of  the  United  States,  and 
was  then  pending;  and  requested  the  surveyor- 
general  to  suspend  proceedings  for  preempting 
said  land,  or  any  part  thereot.  The  (]^uantity 
of  land  thus  claimed  to  be  within  the  said  grant 
was  more  than  twice  the  amount  required  to 
satisfy  the  grant,  showing  that  the  limits  named 
in  the  notice  did  not  refer  to  a  specific  location 
of  the  eleven  leagues,  but  to  the  outside  limits 
of  the  grant.  This  evidence,  it  is  true,  might 
not  of  Itself  be  binding  as  against  the  (jJovem- 
ment;  but,  taken  in  connection  with  the  acts 
of  the  Qovemment  itself,  and  the  conduct  of 
its  officials,  from  high  to  low,  acquiescing  in 
this  view,  it  shows  a  state  of  things,  a  concord 
of  words  and  acts  between  the  parties  interest- 
ed, which,  on  a  question  of  boundary,  is  not 
only  admissible,  but  entitled  to  much  weight, 
especially  after  so  lone  a  period  elapsed  betore 
this  suit  was  instituted. 

Another  circumstance  relied  on  to  show  that 
the  limits  of  the  grant  did  not  extend,  at  most, 
farther  east  than  the  commencement  of  the  hills 
near  the  Jack  Tone  road  is  that  the  southern 
boundary  called  for  is  the  land  of  Gulnak. 
This  land  is  conceded  to  be  the  French  Camp 
Grant,  or  Rancho  Campo  de  los  Franceses. 
And  this  grant  was  so  detcrminately  located 
by  the  accurate  diseflo  annexed  to  it,  that  its 
position  was  established  without  difficulty,  and 
has  never  been  seiiously  questioned  As  thus 
located,  its  northern  line  coincides  in  part  with 
the  Calaveras  River,  being  situated  a  little  to 
the  north  of  the  river  towards  the  west,  and 
the  whole  tract  lies  altogether  west  of  the  Jack 
Tone  road,  and  does  not,  at  tbe  nearest  point, 
approach  it  within  less  than  half  a  mile.  So 
that,  if  the  Moquelamos  grant  (as  required  by 
its  description)  is  to  be  bounded  on  the  south 
by  the  Gulnak  tract,  it  cannot  itself  extend  to 
the  east  of  said  road  without  being  forced  to  do 
so  by  the  call  of  some  distinct  natural  object. 

On  the  whole,  we  are  satisfied  that  the  out- 
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side  boundary  limits  of  the  Moquelamos  grant,  [448] 
as  called  for  in  the  grant  itself,  do  not  extend 
east  of  the  Jack  Tone  road,  or  the  edge  of  the 
hills  commencing  near  the  same.  This  result 
would  dispose  of  the  present  case  with  re^rd 
to  nearly  all  the  land  in  question  therein.  But 
as  some  of  it  lies  west  of  said  road,  in  range  7, 
and  as  the  railroad  land  grant  extends  to  the 
west  of  said  road,  it  will  be  necessary  to  exam- 
ine the  other  question  refeiTcd  to,  namely:  If 
the  lands  in  controversy  did  lie  within  the  ex- 
terior limits  of  the  Moquelamos  grant,  and  if 
the  title  of  the  railroad  company  did  accrue 
whilst  that  grant  was  under  consideration  in 
the  courts,  did  those  facts  prevent  the  railroad 
land  grant  from  taking  effect? 

The  Moquelamos  grant  belongs  to  that  class 
of  grants  which  may  properly  be  called  floats; 
that  is,  grunts  of  a  certain  quantity  of  land  to 
be  located  within  the  limits  of  a  larger  area. 
Mexican  grants  were  of  three  kinds:  (1) grants 
by  specific  boundaries,  where  the  donee  is  en- 
titled to  the  entire  tract,  whether  it  be  more  or 
less;  (2)  grants  of  quantity,  as  of  one  or  more 
leagues  within  a  larger  tract  described  by  what 
are  called  outside  boundaries,  where  the  donee 
is  entitled  to  the  quantity  specified,and  no  more; 
(8)  grants  of  a  certain  place  or  rancho  by  name, 
where  the  donee  is  entitled  to  the  whole  tract 
according  to  the  boundaries  given,  or  if  not 
given,  according  to  its  extent  as  shown  by  pre- 
vious possession.  Higuera  v.  U,  JS,  72  U.  8.  5 
Wall.  827.  884  [18: 469.  471].  In  the  first  and 
third  kinds,  the  claim  of  the  ^ntee  extends  to 
the  full  limits  of  the  boundanes  designated  in 
the  grant  or  defined  by  occupation;  but  in  the 
second  kind. — a  grant  of  quantity  only,  within 
a  larger  tract,— the  grant  Is  really  a  fioat,  to  be 
located  by  the  consent  of  the  Government  be- 
fore it  can  attach  to  any  specific  land,  like  the 
land  warrants  of  the  united  States.  A  fioat 
may  be  entitled  to  location  either  on  any  pub- 
lic lands  in  the  United  States,  or  only  in  a  par- 
ticular State  or  Territory,  or  within  a  more  ctr- 
cumscril)ed  region  or  district.  Its  character  re- 
mains the  same.  The  present  grant  is  one  of 
this  kind.  If  it  only  extends  to  the  Jack  Tone 
road,  as  we  suppose,  it  is  still  largely  in  excess 
of  the  quantity  ^nted.  If  it  extends,  as  the 
complninant  insists,  to  the  Bear  mountain  of 
the  Sierra  Nevada,  the  region  embraced  would  [449] 
be  immensely  enlarged,  comprising  over  fifty 
square  leagues  in  the  one  case,  and  over  eigh^ 
in  the  other.  Can  it  be  that  such  an  extensive 
region  was  imder  interdict,  as  reserved  land, 
absolutely  exempt  from  disposition,  even  by 
Congress,  during  the  whole  period  covered  by 
the  litigation  respecting  the  validity  of  the 
grant,  which,  in  the  end.  even  if  foimd  valid, 
was  only  for  the  quantity  of  eleven  square 
leagues?  The  investigation  continued  thirteen 
years.  The  grant  was  found  to  be  a  wretched 
fraud.  Even  if  signed  by  Pico,  it  was  got  up 
after  the  Mexican  authority  had  ceased,  and 
was  never  confirmed  by  the  Department^  As- 
sembly, as  no  such  assembly  then  existed;  and 
at  the  date  on  which  it  purports  to  have  been 
confirmed,  the  Departmental  Assembly  was  not 
in  session,  ^t  was,  therefore,  for  good  cause 
that  it  was  rejected  bv  the  courts. 

Laying  all  this  aside,  however,  and  looking 
at  the  claim  as  one  fairly  $ub  judice,  we  may 
repeat  our  question,  whether  it  can  be  possibte 
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tbat  80  great  a  regioD  of  countij  was  to  be  re- 1 
garded  as  reserred  from  alienation  for  so  small 
a  cause — an  ordinary  eleven-league  ffrant.  It 
is  contended  that  the  case  of  ^ewhall  v.  San- 
ifer,  92  XJ.  S.  761  [28: 769],  has  concluded  this 
question  by  an  answer  in  the  affirmative.  This 
case  will  be  examined  hereafter.  Meantime 
let  us  look  at  Uie  nature  of  the  supposed  case. 
A  grant  of  eleven  square  leagues  is  made  out 
of  a  country  seventy  or  eighty  miles  in  length, 
and  from  six  to  ten  in  width,  containing  over 
eighty  si^uare  leagues;  and  this  whole  eighty 
leagues  is  supposed  to  be  retired  from  the  dis- 
posable public  domain  for  a  period  of  vears,  no 
one  knows  how  long.  Does  this  look  reason- 
able? 

One  or  two  observations  may  be  made  calcu- 
lated to  show  the  precise  question  in  a  still 
stronger  light.  Fint,  It  is  In  the  option  of  the 
Government,  not  of  the  grantee,  to  locate  the 

auantity  granted;  and,  of  course,  a  grant  by 
^e  Government  of  any  part  of  the  territory 
contained  within  the  outside  limits  of  the.grant 
only  reduces  by  so  much  the  area  within  which 
the  orLrinal  grantee's  proper  quantity  may  be 
locate<L  If  the  Government  has  the  right  to 
say  where  it  shall  be  located,  it  certainly  has 
[450]  the  right  to  say  where  it  shall  not  be  located; 
and  if  it  sells  land  to  a  third  person  at  a  place 
within  the  general  territorv  of  the  original 
g^rant,  it  Is  equivalent  to  saying  that  the  quan- 
tity due  to  the  original  grantee  is  not  to  be  lo- 
cated there.  In  other  words,  if  the  territorv 
comprehended  In  the  outside  limits  and  bounds 
of  a  Mexican  grant  contains  eighty  leagues,  and 
the  quantity  granted  is  only  ten  leagues,  the 
Government  may  dispose  of  seventy  leagues 
without  doing  any  wrong  to  the  original  grant- 
ee. This  was  the  Mexican  law,  and  of  course 
It  is  our  law.  XT,  8.  v.  Armijo,  72  U.  8.  5  Wall 
444,  449  [18: 492, 493].  In  practice,  it  is  true, 
our  authorities,  in  administering  the  public 
lands,  have  generally  allowed  the  original 
grantee  to  make  his  own  selection  of  the  point 
where  he  will  have  his  quantity  located,  pro- 
vided he  has  it  all  located  together  in  one  tract. 
But  this  is  a  matter  of  favor,  and  not' a  matter 
of  right.  If  this  were  not  so  the  right  of  way 
granted  for  the  railroads  by  Congress  would  be 
subject  to  question  and  litigation.  There  can- 
not be  any  doubt,  however,  of  the  vrfidity  of 
these  grants.  The  cases  which  show  the  law 
on  this  subject  are  numerous;  it  is  only  neces- 
sary to  refer  to  a  few  of  them.  The  follow- 
ing m^  be  consulted:  Fremont  v.  U.  8.  58  U. 
Si .  17  How.  542,  558, 565  [15: 241, 246,  2491;  V. 
8,  V.  Amiijo,  supra;  Hornsby  v.  XT,  8.  Tl  U.  8. 
10  WalL  224,  234-5  [19: 900,  902];  Henshaw  v. 
BiMeU,  85  U.  8.  18  Wall.  255,  266-7  [21: 835, 
889];  Miner  v.  Dale,  92  U.  8.  478,  476-7  [23: 
735-737];  Van  Reynegan  v.  Bolton,  95  U.  8. 83, 
86  [24:  851,  362]. 

According  to  this  rule  of  law,  though  the 
Moquelamos  grant  had  been  unquestionably 

Cuine  and  valid,  the  Government  would  have 
a  right  to  dispose  of  the  whole  territory 
east  of  range  6  without  infringing  in  the  slight- 
est degree  the  rights  of  Pico,  who  would  stUl 
have  bad  his  eleven  leagues  at  the  western 
extremity  of  the  territorv.  Any  construction 
of  the  laws  which  would  tend  to  trammel  and 
obstruct  this  right  of  the  Government,  and  ren- 
der its  Acts  in  making  alienations  void,  should 

127  U.  S. 


be  made  with  great  caution  and  a  careful  con- 
sideration of  the  necessary  import  of  the  terms 
of  such  laws.  An  illustration  of  the  absurdi- 
ty which  may  be  involved  in  extending  the 
supposed  reservation  from  sale  and  alienation 
to  this  kind  of  grants  is  shown  in  the  large  ex- 
tent of  country  which  has  been  covered  by  [4611 
some  of  them  known  to  the  records  of  this 
court.  In  1822  a  grant  of  twenty  leagues 
square,  or  four  hundred  square  leagues  of 
land,  was  made  b^^  the  8upreme  Government 
of  Mexico  to  President  Yturbide,  to  be  located 
in  Texas.  In  1835  the  Mexican  Congress  au- 
thorized his  heirs  to  locate  the  land  in  New 
Mexico  or  in  Upper  or  Lower  California.  In 
1841  it  was  decreed  that  it  should  be  located  in 
Upper  California— that  is,  the  present  State  of 
Cahfomia.  This  claim  was  actually  presented 
to  the  board  of  land  commissioners,  and  ap- 
pealed to  the  district  court  and  thence  to  this 
court  Now,  according  to  the  contention  of 
the  complainant  in  the  present  case,  all  Cali- 
fornia was  interdicted  territory  during  the 
pendency  of  that  claim  before  the  board  and  in 
the  courts.  The  case  is  reported  in  63  U.  8. 22 
How.  290  [16: 342],  Yturbide  v.  U.  8.  This  case 
arose  under  the  same  law  as  that  upon  which 
the  case  of  NewhdU  v.  8anger,  supra,  was  based 
— the  Act  of  March  3,  1851.  If  a  reservation 
of  an  entire  territory  is  to  be  implied  from  a 
floating  grant  of  quantity  within  it,  then,  logi- 
cally, every  float,  or  land  warrant  issued  bv  &e 
Government,  should,  until  actually  located,  op- 
erate ^s  a  reservation  of  the  entire  body  of  pub- 
lic lands. 

We  can  well  understand  that  Indian  reserva- 
tions and  reservations  for  military  and  other 
public  purposes  of  the  Government  should  be 
considered  as  absolutely  reserved  and  with- 
drawn from  that  portion  of  the  public  lands 
which  are  disposable  to  purchasers  and  settlers, 
— ^for,  in  those  cases,  the  use  to  which  they  are 
devoted,  and  for  which  th^  are  deemed  to  be 
reserved,  extends  to  every  foot  of  the  reserva- 
tion. The  same  reason  applies  to  Mexican 
grants  of  specific  tracts,  such  as  a  grant  for  all 
the  land  within  certain  definite  boundaries 
named,  or  all  the  land  comprised  in  a  certain 
rancho  or  estate.  But  this  reason  does  not  ap- 
pl^  to  grants  of  a  certain  quantity  of  land, 
within  a  territory  named  or  described,  contain- 
ing a  much  larger  area  than  the  amount  grant- 
ed, and  where,  as  in  the  present  case,  the  right 
of  location  within  the  larger  territory  is  in  the 
Government,  and  not  in  Uie  grantee.  In  such 
case  the  use  does  not  attach  to  the  whole  ter- 
ritory, but  only  to  a  part  of  it,  and  to  such 
part  as  the  Government  chooses  to  designate, 
provided  the  requisite  quantity  be  appropri- 
ated. 

The  case  of  the  Leavenworth,  L,  db  O.  R.  R,  r452 
Co,  V.  United  8tates,  92  U.  8.  733  [23:684],  ©re- 
ceded  the  case  of  NewJiall  v.  Sanger,  and  was 
relied  on  in  the  latter  case.  \^\Ai\i%  Leafoenworth 
Case  related  to  an  Indian  reservation,  and  the 
legislative  grant  upon  which  it  depended  (12 
8tat  at  L.  772),  entitled.  ''An  Act  for  a  Grant 
of  Lands  to  the  8tate  of  Kansas,  in  Alternate 
Sections,  to  Aid  in  the  Construction  of  Certain 
Railroads  and  Telegraphs  in  8aid  8tate,"  had 
an  express  proviso,  **that  any  and  all  lands 
heretoiore  reserved  to  the  United  States,  by  any 
Act  of  Congress,  or  in  any  other  manner  by 
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competent  authority,  for  the  purpose  of  aiding 
in  any  object  of  internal  improvement,  or  for 
any  other  purpose  whatsoever,  be,  and  the 
same  are  hereby,  reserved  to  the  United  States 
from  the  operation  of  this  Act,  except  so  far  as 
it  mav  be  found  necessary  to  locate  the  routes 
of  said  road  and  branches  through  such  re- 
served lands,  in  which  case  the  nght  of  way 
only  shall  be  granted. "  The  land  grant  in  that 
case  was  construed  as  taking  effect  imme- 
diately, and  as  vesting  a  present  title  in  the 
State  of  Kansas,  though  a  survey  of  the  lands 
and  a  location  of  the  road  were  held  to  be  neces- 
sary to  give  precision  to  it,  and  attach  it  to  any 
particu&ir  tract  The  Treaty  with  the  Great 
and  Little  Osage  Tribe  of  Indians,  made  June 
2, 1825,  which  contained  a  cession  to  the  United 
States  of  certain  land,  contained  this  clause,  to 
wit:  "Within  the  limits  of  the  country  above 
ceded  and  relinquished  there  shall  be  reserved 
to  and  for  the  Great  and  Little  Osage  Tribe  or 
nation  aforesaid,  so  long  as  they  shall  choose  to 
occupy  the  same,  the  following  described  tract 
of  land."  Tlie  described  tract  embraced  the 
land  in  question  in  the  cause,  and  the  court 
held  that  it  was  no  part  of  the  public  lands  of 
the  United  States,  and  that  no  part  of  it  passed 
to  the  State  of  Kansas  under  the  grant,  though 
the  railroad  passed  through  it  In  our  juag- 
ment  that  case  differed  materially  from  the  one 
now  before  us.  The  whole  reservation  was  ap- 
propriated to  the  use  of  the  Osage  nation  as  long 
as  tney  chose  to  occupy  it 

The  case  of  NeiohaUl^.  Sanger,  92  U.  S.  761 
[23:769],  on  which  the  complainant  confidently 
relies,  was  argued  and  deciaed  shortly  after  the 
Leavenworth  Case,  It  arose  upon  a  bill  to 
[453]  quiet  title  to  a  quarter  section  of  land  situated 
in  township  3  N.,  range  7  E.,  and  therefore 
west  of  the  Jack  Tone  road,  and  within  the 
then  admitted  limits  of  the  Moquelamos  grant 
now  under  discussion.  We  have  taken  the 
pains  to  examine  the  original  record.  The  bill 
is  comprised  in  a  page  and  a  half,  and  the  whole 
record  in  six  pages.  Sanger,  the  complainant 
below,  claimeid  title  through  the  Western  Pa- 
dflc  Railroad  Company,  to  whom  a  patent  had 
been  issued  in  April,  1870,  in  professed  compli- 
ance with  the  requirements  of  the  Acts  of  Con- 
gress of  1862  and  1864.  The  bill  alleges  that 
Kewhall  dafmed  title  to  the  same  land  under  a 
subsequent  patent,  which  recited  that  the  first 
^tent  had  issued  by  mistake  to  the  Western 
JPacific  Railroad  Company,  because  the  land 
was  within  the  exterior  umits  of  a  Mexican 

Sant  called  Moquelamos.  The  bill  alleged 
at  this  grant  was  rejected  bv  the  final  decision 
of  this  court  in  December  Term,  1864,  before 
the  reservation  of  lands  for  the  railroad  was 
made;  but  that  the  President,  in  making  the 
secoDd  grant,  pretended  that  the  Moquelamos 

frant  was  not  rejected  until  the  13th  day  of 
ebruary,  1865,  si ter  the  reservation  for  rail- 
road purposes,  claiming  the  right  to  look  into 
the  minutes  of  this  court  to  ascertain  the  pre- 
cise day  when  the  claim  was  rejected,  and 
thereby  disregarding  ^e  mandate;  whereas 
the  complainant  contended  that  the  rejection 
took  effect  from  the  first  dav  of  the  term. 

This  was  the  substance  of  the  bUl.  The  only 
issue  it  raised  was  as  to  the  time  when  the  re- 
jection of  the  grant  legally  took  effect,  whether 
•t  the  beginning  of  the  term  (December  5, 

222 


1864),  or  on  the  actual  dar  of  renderinff  the 
judgment  (February  18,  1865);  one datebeinff 
oefore  and  the  other  after  the  withdrawal  m 
the  lands  from  sale  for  the  benefit  of  the  rail- 
road company;  and  such  withdrawal  being 
assumed  to  be  the  act  by  virtue  of  whidi  the 
railroad  title  accrued.  There  was  nothing  in 
the  bill  to  show  that  the  boundaries  namea  in 
the  grant  contained  any  more  than  eleven  square 
leagues  of  land,  the  quantity  granted. 

The  bill  was  demurred  to,  the  cause  was  sub- 
mitted without  argument,  and  the  demurrer 
was  overruled.  The  defendant  adhering  to  his 
demurrer,  a  decree  was  entered  for  the  com- 
plainant An  appeal  was  then  taken  to  this 
court,  the  cause  was  submitted  on  printed 
briefs,  and  the  decree  of  the  circuit  court  was 
reversed.  The  opinion  took  no  notice  of  the 
fact  (which  did  not  appear  in  the  record)  that 
the  grant  was  one  of  that  class  in  which  the 
quantity  granted  was  but  a  small  part  of  the 
territory  embraced  within  the  boundaries 
named.  It  proceeded  throughout  as  it  would 
have  done  on  the  supposition  that  the  grant 
covered  and  filled  up  the  whole  territorv  de- 
scribed. It  simply  dealt  with  and  affirmea  the 
general  proposition  that  a  Mexican  grant  while 
imder  judicial  investigation  was  not  public 
land  open  for  disposal  and  sale,  but  was  reserved 
territory  within  the  meaning  of  the  law, — a 
proposition  not  seriously  disputed.  On  the 
question  of  time  when  the  rejection  of  the 
grant  took  effect,  it  held  with  the  defendant 
Uiat  the  records  of  this  court  could  be  consulted 
to  ascertain  the  precise  day  of  rendering  judg- 
ment After  deciding  this  point,  there  was  no 
difficulty,  under  the  c^lmissions  of  the  bill,  in 
reversing  the  decree  of  the  circuit  court  The 
opinion,  no  we  ver,  examined  somewhat  at  large 
the  grounds  on  which  it  should  be  held  that 
Mexican  erants  (whether  valid  or  invalid),  while 
under  Juaidal  consideration,  should  be  treated 
as  reserved  lands.  The  principal  reason  was 
that  they  were  not  "public  lands"  in  the  sense 
of  congressional  legislation;  those  terms  being 
habitually  used  to  describe  such  lands  as  are 
subject  to  sale  or  other  disposal  under  general 
laws.  The  Pacific  Railroad  Acts  of  1862  and 
1864  only  granted,  in  aid  of  the  railroads  to  be 
constructed  under  them,  • 'every  alternate  sec- 
tion of  public  land  ♦  *  ♦  not  sold,  reserved,  or 
otherwise  disposed  of  by  the  United  States, 
and  to  which  a  preemption  or  homestead  claim 
may  not  have  attached  at  the  time  the  line  of 
said  road  is  definitely  fixed."  The  lands  com- 
prised in  a  Mexican  grant,  it  was  held,  must  be 
regarded  not  as  *  'public  lands"  but  as  *  'reserved" 
lands,  because  by  the  treaty  with  Mexico,  all 
private  property  was  to  be  respected.  And 
when  the  Act  of  March  8, 1851,  created  a  board 
of  commissioners  to  examine  all  claims  to  Mex- 
ican grants,  the  13th  section  declared  "that  all 
lands  the  claims  to  which  have  been  finally  re- 
jected by  the  commissioners  in  the  manner 
herein  provided,  or  which  shall  be  finally  de- 
cided to  be  invalid  by  the  district  or  supreme 
court,  and  all  lands  the  claims  to  which  shall 
not  have  been  presented  to  the  commissionen 
within  two  years  after  the  date  of  this  Act 
shall  be  deemed,  held  and  considered  as  part 
of  the  public  domain  of  the  United  States  (9 
Stat  at  L.  683);"  implying  that  untU  then 
they  were  not  part  of  Uie  public  domain.   The 
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nme  coDcludon  was  thought  to  be  inferred 
from  the  Act  of  March  8,  1853»  which  intro- 
duced the  land  system  into  California;  the 
sixth  section  of  which,  amongst  other  things, 
exempted  from  preemption  and  sale  "lands 
claimed  under  any  foreign  grant  or  title." 
And  this  reservation,  the  court  argued,  would 
apply  equally  to  grants  that  were  fraudulent  and 
Yoid,  as  to  those  that  were  valid;  for,  until  in- 
vestigated, it  could  not  be  known  which  were 
valid  and  which  were  void. 

This  reasoning  of  the  court  in  Newhall  v. 
Sanger  is  entirely  conclusive  as  to  all  definite 
grants  which  identified  the  land  eranted,  ^uch 
as  the  case  before  it  then  appearea  to  be;  but  is 
it  fairly  applicable  to  floats?  that  is  to  sav, 
grants  of  a  larger  quantity  to  be  located  withm 
a  certain  tract  or  territory,  whether  of  limited 
extent,  marked  by  certain  bounds,  or  anywhere 
in  the  State,  as  in  tbe  case  of  Yturbide?  «Many 
small  grants,  of  only  a  few  leagues,  were  sus- 
ceptible of  location  in  large  territories.  Tbe 
Alvarado  grant,  claimed  by  Fremont — Fremont 
V.  U.  8,  M  U.  8.  17  How.  542  [16:241],— was 
only  for  ten  square  leagues  within  a  region 
containing  upwards  of  a  hundred  square 
leagues.  The  description  in  the  grant  was 
'*the  tract  of  land  known  as  Mariposas,  to  the 
extent  of  ten  square  leagues,  witbin  the  limits 
of  the  Sierra  Nevada  and  the  rivers  known  by 
the  names  of  the  Chancbilles,  of  the  Mercea, 
and  of  the  San  Joaquin."  Did  all  this  vast  re- 
gion cease  to  be  the  public  domain  of  the  United 
States  for  the  sake  of  the  ten  leafi;ues  which 
constituted  the  actual  grant?  Would  not  such 
a  conclusion  have  been  unreasonable,  prejudi- 
cial to  the  public  interest,  and  entirely  unneces- 
sary for  the  protection  of  the  grantee?  It  may 
be  that  the  land  office  might  properly  suspend 
ordinary  operations  in  the  disposal  of  lands 
within  the  territory  indicated,  and  in  that  sense 
they  might  not  be  considered  as  public  lands; 
but  whj^  should  they  not  be  regaraed  as  public 
lands  disposable  by  Congress  Itself,  care  being 
taken  to  preserve  a  suffident  quantity  to  satisfy 
the  grant? 

As  we  have  already  seen,  there  can  be  no 
doubt  that  a  grant  made  by  Congress  within 
the  limits  of  a  territory  subject  to  a  Mexican 
float,  would  take  precedence  of  the  float  if 
sufficient  land  remained  to  satisfy  it  The  only 
Question  is,  whether  the  surplus  land  so  at  the 
disposal  of  Congress  may  be  regarded  as  public 
land  witbin  the  meaning  of  the  railroad  aid 
grants.  We  are  dispos<3  to  think  that  it  may 
be;  and  that  as  to  grants  of  this  character,  float- 
ing grants  as  they  may  be  called,  the  rsdlroad 
aid  grants  are  not  deprived  of  effect,  provided 
a  sufficient  quantity  lying  together  be  left  to 
satisfv  the  grant.  In  this  case  no  difficulty 
could  occur  in  carrying  out  this  view.  The 
territory  described  bas  sufficient  extent  west  of 
range  7  to  satisfy  the  grant  of  eleven  leagues, 
and  there  seems  to  be  no  valid  reason  why  it 
should  not  be  satisfied  from  this  part.  Of 
course,  tbe  satisfaction  of  the  grant  is  a  fiction; 
for  it  nevei  had  any  validity  But  the  part  re- 
ferred to  would  be  sufficient  to  satisfy  it,  if  it 
had  been  a  valid  ^Tant.  And  as  tbe  Govern- 
ment bad  the  ri^bt  of  location,  and  bas  made 
a  grant  of  its  title  lO  the  railroad  companv 
the  company  may  exercise  the  same  riglit  sub- 
ject to  the  like  conditions.    The  company  bas 
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made  its  election  to  take  its  lands  in  range  7 
and  the  ranges  that  lie  easterly  thereof;  and 
this  option  leaves  the  tract  west  of  range  7 
(subject  to  its  right  of  way)  open  to  disposal  in 
the  ordinary  manner  of  other  public  lands. 

There  is  really  nothing  in  the  decision  of 
NetehaU  v.  Banger  in  conflict  with  the  views 
here  expressed;  because  the  court  did  not  have 
before  it  the  case  of  a  floating  grant. 

In  a  number  of  cases  decided  shice  the  deci- 
sion in  NewhaU  v.  Sanger*,  that  case  has  been 
referred  to  with  approbation;  and  in  some  of 
them  expressions  have  been  used  as  if  the  ques- 
tion of  floating  grants  to  be  located  in  l&rger 
t^ritories  had  been  decided  therein.  But  we 
have  seen  that  this  is  not  correct,  and  we  are 
not  aware  of  any  case  in  which  this  class  of 
grants  has  been  actually  involved  and  has 
formed  the  subject  of  decision. 

The  deeree  qf  the  Circuit  Chvrt  is  affirmed  in 
this  and  the  other  caeea  argued  with  it  In  con- 
sequence of  the  death  of  Kate  D.  McLaughlin, 
the  decree  will  be  entered  as  of  the  first  day  of 
the  term,  nune  pro  tunc 

EvBRETT  DbWitt  et  al,  v.  Kate  D.  Mo- 
LAUOHLiN,Exrx.,&c.  [^oAXI.  Argued ioith 
abow  Dee.  8, 1887.    Bedded  May  U,  1888. 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

Mr.  W.  J.  Johnston  and  Mr.  M.  D.  Brainard 
for  plaintiffs  in  error. 

Mr.  A.  L,  Jihodee  and  Mr.  Henry  Beard  for 
defendant  in  error. 

Judgment  affirmed  with  costs,  on  tbe  author- 
i^  of  me  decision  and  opinion  in  case  No.  t027» 
Jj.  8.  V.  MefAjmghlin  et  al.,  ante,  218.  Judg- 
ment to  be  entered  nunc  pro  tunc  as  of  October 
10, 1887 

Gbobob  Friend  et  aX.  v,  John  H.  Wise, 
Admr  .  &c.  [No.  12].  Argued  loith  above 
Bee.  8  1887     Bedded  May  U,  1888. 

In  error  to  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  California. 

Mr  W.  J.  Johnston  and  Mr.  M.  B.  Brainard 
for  plaintiffs  in  error. 

Mr.  A.  L.  Modes  and  Mr.  Henry  Beard  for 
defendant  in  error. 

Judgment  affirmed  with  costs,  on  the  author- 
ity of  tne  decision  and  opinion  in  case  No.  1027, 
tt.  8.  V.  McLaughlin  et  al.,  ante,  218.  Judg- 
ment to  be  entered  nune  pro  tunc  as  of  October 
10,  1887. 


JAMES  C.  CALLAN,  Appt., 

V. 

A.  A.  WILSON,  Marshal  of  the  Dibtbiot  of 

Columbia. 

(See  S.  0.  Reporter's  ed.  540-667). 

Bight  of  trial  by  jury  in  District  of  Columbia 
-^poltee  eoit/rt----right  at  first  trial — right  in 
appellate  court. 

L  Tbe  Ck>n8titution  of  the  United  States  requires 

•The  case  of  NewhaU  v.  Sanger  is  referred  to— on 
the  question  of  the  time  when  lands  claimed  under 
Mexican  grants  are  to  be  considered  public  lands— 
In  Huff  V.  Doyle,  93  U.  S.  504  (2^:977):  Kyan  v.  Cent, 
Pac.  R.  Ck).  99  U.  S.  387,  o80  (2.):305,300);  Quinn  v. 
Chapman,  111  U.  S.  446  (28:47«);  Kansas  Pac.  R.  Co.  V, 
Dunmeyer,  118  U.  8. 042  (28:1126).    Ed. 
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APPEAL  from  &  Judgmeat  of  the  Bupreme 
Court  of  the Districtof  Columbia  refuBing, 
npOD  writ  of  habeag  corpaM,  W  diflcharge  appel- 
lant, vbo  was  convict^  in  the  Police  Courtof 
the  District  of  Columbia  of  the  crime  of  con- 

cn  nblch  aenteDce  he  was  Imprisoned. 
wrted. 

Tbe  facts  are  fully  stated  In  the  opjoion. 

Mam.  J.  H.  Ralaton  and  Cha»  8.  Moon, 
for  appellant  and  petitioner: 

The  crime  of  conBpiracj  Is  an  infamous  crime, 
onlj  cognizable  upon  indictment  or  presenta- 


bia,  t 

are  concerned,  is  a  United  Statea  Court,  and 

E  should  Iberefore  be  appointed  during 
behavior,  as  directed  bj  the  Constitution, 
d  of  for  a  lenn  of  sis  vears. 

Rev.  Stat  D.  C.  §  1049;  Dred  Seott  r.  Sand- 
ford,  00  U.  8.  19  How.  480  (IG:  718)i  Amttican 
Int.  Go.  V.  SS6  Bale!  of  Cotton.  29  D.  S.  1  Pet, 
S4e  (7-  256);  PoUard  v,  Ehgan,  44  U.  S.  8  How. 
238  (11 :  070);  17.  8.  v.  More,  7  D.  8.  8  Cranch, 
160  (2:  397);  Se  Henaiek.  G  Hackcy,  503;  Sh) 
parte  MitUgan.  71  U.  8.  4  Wall.  123  (18:  296); 
StaU  V.  ToMJig,  8  Kan.  445' fiAafrr  v.  Mumma. 
17  Md.  881 ;  Priddlifi  Gate,  Leach.  Cr.  Cas.  442. 

The  coDstiiutiouai  proTisJoua  aa  to  ju^  trial 
vere  violated  when  Uie  police  judge  reUised  a 
Jury  to  petitioner. 

Const,  art  III,  §  2;  Fifth  Amend;  Cooley, 
Const  Llm.  4tb  ed.  S18,  note;  TJ.  8.  v.  BueU, 
1  MacAnh.  (502;  Be  Fry,  8  Mackey,  187;  Beek- 
n«r  V  Wamtr,  22  Ohio  St.  370;  BUtU  y.  Bren- 
ttan't  Liquor*.  2G  Conn.  278;  Beert  v  Beer;  4 
Conii.  535:  Stevart  v  Baltimari.  7  Md.  600; 
.B(dtff«  V.  OommoniMalA,  18  Scrg.  &  R.  40S; 
Emporia  t.  YiAmer.  13  Kan.  623;  MeQtar  v. 
Weodrtiff,  88  N.  J.  L.  218;  DilL  Mun.  Corp. 
Sded.  §  411;  Statt  t  T&u,ng,  8  Eau.  44G; 
Shafar  v  Mumma.  17  Md.  831;  Hurtado  ». 
Caiifomta,  110  U.  S.  S16  (28:  382);  Entnek  t 
Harrit,  1  Binn.  416;  Murphy  v,  Ptoplt,  2  Cow 
815;  ,'anei  v  Sobbitu,  8  Gray,  342;  Stiiliam  v. 
Jdamt  8  Qray,  477;  Bodget  v  Batlon.  106  U. 
S.  413  (27:171);  Flint  Btimr  BUamboal  Co.  v 
Fbtter,  0  Ga.  206;  BayU*  v.  Traider*  Int.  Co. 
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Cai.  267;  Bdi  v.  Btatt,  44  ATa.  893;  Jad(»07>.  t. 
State,  6  Blackf.  481;  Caneemi  v.  iWe,  18  N. 
T.  138;  Carpenter  \.  StaU,  4  How.  (Sliss).  183; 
BowUt  V.  State.  G  Sneed.  860;  Nortal  t.  Riee. 
3  Wis.  33:  Doebler  v.  Commonwallh.  8  Serg.  & 
R.  287;  Be  Blaff,  63  Wis.  893;  Bank  of  Colum- 
bia V.  O&elg,  17  U.  8.  4  Wheat.  235  (4:  669). 

Mr.  Wm.  A.  Bbttur,  Attt.  Atty-Qen..  for 
appellee: 

The  conspiracy  laid  in  the  information  is  not 
an  Infamous  crime  within  the  meaning  of  tba 
Fifth  Amendment  of  tbe  OonsMtnUoB. 

Ex  parte  Wilton,  114  U.  S.  417  (29:  89); 
Maekin  y.  U.  3.  117  U.  8.  348  (29:  909). 

CoDBtitutlon^  guaranty  of  trisJ  by  Juij  has 
not  been  denied. 

Boimet  V.  Jenniton,  39  U.  8.  14  Pet.  571  (10; 
6B4);  Bank  of  CMumMa  7.  Okelj/.  17  U,  8.  1 
Wheat.  244  (4: 661):  Saicard*  v.  Stale.  46  N.  J. 
L.  418;  Rev.  Stat.  D.  C.  §  1049;  1  Dill.  Mun. 
Corp.  %  867;  Emporia  v.  Volmer,  13  Kan.  822; 
Jonet  V.  Jtdibin*.  8  Gray,  829;  CommonweallK 
V  Whitney.  108  Mass.  5;  Cooley,  Coast.  Lim. 
5th  ed.  p.  410,  note  5,  j.  507;  DiUingham  v. 
Stati.  G  Ohio.  St.  280;  Sedgw.  8tat.  &  Const. 
L.  491,  and  notes;  Tenneet(ey.  Sneed^  V.  8. 
74  (24;  612);  Terry  v.  Anderion.  95  U.  8.  633 
(24:  366);  Antani  v.  QreenAoa.  107  U.  S.  776 
(27:  471);  Btieri  T.  CotnfjwnvitaHh.  42  Pa.  89; 
MeOeary.  Woedrvff,  88  N.  J.  L.  218. 

Mr.Jfutiee  H»rlaa  delivered  the  opinloQ 
of  the  court: 

Tbis  is  an  appeal  from  a  Judgment  refusing, 
upon  writ  of  habeat  eerrpat,  to  discbar^  the 
appellant  from  the  custody  of  the  appellee  as 
Marsha!  of  the  District  of  Columbia,  It  ap- 
pears that  by  an  information  filed  by  the 
United  States  in  tbe  Police  Court  of  tbe  Dis- 
trict, tbe  petitioner,  with  olliers,  was  charged 
with  the  crime  of  conspiracy,  and  having  been 
found  guilty  by  the  court  waa  Bentenced  to  pay 
a  fine  of  f^,  and  upon  default  in  its  paymcDt 
to  suffer  imprisonmeDt  in  jail  for  the  period  of 
thirty  days.  He  perfected  an  appeal  to  the 
8upreme  Court  of  tbe  Disliict,  but  having  sub- 
sequently withdrawn  it,  and  having  refused  to 
pay  the  nne  imposed  upon  bim,  he  was  com-  [(Mil 
mJtted  to  tbe  custody  of  the  Marshal,  to  tbe 
end  that  the  sentence  might  be  carried  into 

The  contention  of  tbe  petitioner  is  that  he  la 
restrained  of  his  liberty  In  violation  of  the  Con- 
stitution. The  various  grounds  of  this  conten- 
tion will  be  considered,  bo  far  as  itis  necessary 
to  do  so,  after  we  shall  have  ascertained  Ibe 
precise  nature  of  the  offense  of  which  tbe  pe- 
tit) nncr  was  found  guilty. 

The  information  shows  that  one  Frans 
Krause,  Louis  Naecker,  August  NHBCkec, 
Cliarles  Amdt,  Louis  Naeclter,  Jr.,  Herman 
Feige,  Guslave  A.  Bruder,  Fritz  Boetcher, 
Herman  Amdt,  Julius  Scbultz,  Louis  Brandt. 
Casper  Windus,  Ernest  Amdt,  and  Christian 
Feige  were,  during  tbe  months  of  July  and  Au- 
gust, 1887,  residents  of  tbis  District,  each  pur- 
suing the  calling  of  a  musician; 

That,  during  those  months,  there  waa  In  tbe 
District  an  associatioa  or  organization  of  mu- 
sicians, by  Ibe  name  of  "Tbe  Washington  Mu- 
sical Assembly,  No,  4808,  K,  of  L.,"  contain- 
ing one  hundred  and  fifty  merabeia,  and  a 
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branch  of  a  larger  association  known  as  "  Tlie 
Knights  of  Labor  of  America,"  extending 
throughout  the  United  States,  and  having  a 
membership  of  five  hundred  thousand  persons, 
of  wbich  ten  thousand  were  residents  of  this 
District; 

That,  during  the  period  named^  Edward  C. 
Linden,  Louis  P.  Wild,  John  N.Pistorio,  James 
0.  Callan  (the  appellant),  Joseph  B.  Caldwell, 
Geoi^  N.  Sloan,  John  FaUon,  Anton  Fischer 
and  Frank  Pistorio  were  members  of  the  said 
local  assembly,  each  pursuing  the  calling  of  a 
musician; 

That,  on  the  17th  of  July,  1887.  said  local 
association  imposed  upon  Pranz  Krause,  one  of 
its  members,  two  fines,  one  of  $25  and  the 
other  of  $50,  which  he  refused  to  pay  upon  the 
ground  that  they  were  illegal;  ana 

That  said  Linden,  Wild.  Pistorio,  Calhm. 
Caldwell,  Sloan,  Fallon,  Fischer,  with  sundry 
other  persons,  whose  names  were  unknown,dia, 
on  the  7th  day  of  August,  1887,  unlawfully 
and  maliciously  combine,  conspire  and  confeo- 
erate  together  to  extort  from  Krause  the  sum 
l"**J  of  $75  on  account  of  said  fines;  to  prevent  the 
parties  first  above  named — Krause,  Naecker, 
and  others — and  each  of  them,  from  pursuing 
their  calling  and  trade  anywhere  in  the  United 
States;  and  to  "boycott,  injure,  molest,  op- 
press, intimidate,  and  reduce  to  beggary  and 
want,  not  only  said  persons  and  each  of  them, 
but  any  person  who  should  work  with  or  for 
them,  or  should  employ  them  or  either  of  them. 

The  information  charges  that  the  manner  in 
wbich  the  defendants,  so  conspiring,  proposed 
to  effect  said  result,  was  to  refuse  to  work  as 
musicians,  or  in  any  other  capacity,  with  or 
for  the  persons  first  above  named,  or  with  or  for 
any  person,  firm  or  corporation,  woridng  with 
or  employing  them;  to  request  and  procure  all 
other  members  of  said  organizations,  and  all 
other  workmen  and  tradesmen,  not  to  work  as 
musicians,  or  in  any  capacity,  with  or  for  them, 
or  either  of  them;  or  for  any  person,  firm  or 
corporation  that  employed  or  worked  with 
them  or  either  of  them,  and  to  warn  and  threat- 
en every  person,  firm  or  corporation  that  em- 
ployed or  proposed  to  emjiloy  the  said  persons, 
or  either  of  them,  that  if  they  did  not  forth- 
with cease  to  so  employ  them  and  refuse  to 
employ  them,  and  each  of  them,  such  person, 
.  firm  or  corporation,  so  warned  and  threatened, 
would  be  deprived  of  any  custom  or  patronage, 
as  well  from  the  persons  so  combining  and  con- 
spiring as  from  all  other  members  of  said  or- 
ganization in  and  out  of  the  District. 

The  information  further  charges  tfjat,  on  the 
8th  day  of  AugU8t,1887,the  said  persons,  among 
whom  was  the  appellant,  in  execution  of  the 
purpose  of  said  conspiracy,  combination  and 
confederacy,  sent  and  delivered  to  each  mem- 
ber of  **The  Washington  Musical  Assembly, 
No.  4308,  K,  of  L."  and  to  divers  other  per- 
sons in  the  District,  whose  names  are  unknown, 
a  certain  printed  circular  of  the  tenor  follow- 
ing: 

"Sasctuart  Washinqton  Musical  Assem- 
bly, 4308,  K.  OF  L., 

"Washikgtow,  D.  C,  August  8,  1887. 

"Dcnr  Sir  and  Brother:    In  accordance  with 

s  resf>luiion  of  this  nssembly  and  in  compliance 

with  the  CDUhliiution  and  bylaws  of  the  order, 


you  are  hereby  notified  that  the  following 
named  members  of  this  assembly  are  hereby  [543J 
suspended  for  having  performed  with  F.  Krause 
in  direct  violation  of  the  official  notice  of  said 
Krause's  suspension  from  this  assembly.  You 
will,  therefore,  not  engage  or  perform,  directly 
or  indirectly,  with  any  of  them— Louis  Naecker, 
August  Naecker,  Charles  Amdt,  Louis  Naecker, 
Jr.,  Herman  Feige.  Qus.  A.  Bruder,  Fritz 
Boetcher,  Herman  Arndt.  Julius  Schultz,  Louis 
Brandt,  Gasper  Windus,  Ernest  Amdt,  Chris- 
tian Feige. 
'*By  order  of  the  Assembly. 

"[SBAL.]  E.  C.  LiHDBK,  Jk., 

Recording  Setfy." 

To  this  information  the  defendants  inter- 
posed a  demurrer,  which  was  overruled.  They 
united  in  requesting  a  trial  by  jury.    That  re- 

auest  was  denied,  and  a  trial  was  had  before 
le  court,  without  the  intervention  of  a  jury, 
and  with  the  result  already  stated. 

It  is  contended  by  the  appellant  that  the  Con- 
stitution of  the  United  States  secured  to  him 
the  right  to  be  tried  bv  a  jury,  and,  that  right 
having  been  denied,  the  police  court  was  with- 
out jiuisdiction  to  impose  a  fine  upon  him,  or 
to  order  him  to  be  imprisoned  until  suoh  fine 
was  paid.  This  precise  question  is  now,  for 
the  first  time,  presented  for  determination  by 
this  court.  If  the  appellant's  position  be  sus- 
tained, it  will  follow  that  the  statute  (Rev. 
Stat  Dist.  Col.  §  1064)  dispensing  with  a  petit 
luiy,  in  prosecutions  by  information  in  the  po- 
lice court,  is  inapplicable  to  cases  like  the  pres- 
ent one. 

The  third  article  of  the  Constitution  pro- 
vides that  *'the  trial  of  all  crimes,  except  in 
cases  of  impeachment,  shall  be  by  jury;  and 
sudi  trial  shall  be  held  in  the  State  where  the 
said  crime  shall  have  been  committed;  but 
when  not  committed  within  any  State,  the 
tri^  shall  be  at  such  place  or  places  as  the  Con- 
gress may  by  law  have  directed."  The  Fifth 
Amendment  provides  that  no  person  shall  "be  [548] 
deprived  of  life,  liberty  or  property  without 
due  process  of  law."  By  the  Sixth  Amend- 
ment it  is  declared  that  "in  all  criminal  pros- 
ecutions the  accused  shall  enjoy  the  right  to 
a  speedy  and  public  trial,  by  an  impartial  jury 
of  the  State  and  district  wherein  the  crime 
shall  have  been  committed,  which  district  shall 
have  been  previously  ascertained  by  law,  and 
to  be  informed  of  the  nature  and  cause  of  the 
accusation;  to  be  confronted  with  the  witness- 
es against  him;  to  have  compulsory  process  for 
obtaining  witnesses  in  his  favor,  and  to  have 
the  assistance  of  counsel  for  his  defense." 

llie  contention  of  the  appellant  is  that  the 
offense  with  which  he  Is  charged  is  a  "crime" 
within  the  meaning  of  the  third  article  of  the 
Constitution,  and  that  he  was  entitled  to  be 
tried  by  a  jury;  that  his  trial  by  the  police  court, 
without  a  jury,  was  not  "due  process  of  law" 
within  the  meaning  of  the  Fifth  Amendment; 
and  that,  in  anj  event,  the  prosecution  against 
him  was  a  "criminal  orosecution,"  in  which  he 
was  entitled  by  the  ^izth  Amendment,  to  a 
speedy  and  public  trial  by  an  impartial  jury. 

The  contention  of  the  government  is  that 
the  Constitution  does  not  require  that  the  right 
of  trial  by  jury  shall  be  secured  to  the  people 
of  the  District  of  Columbia;  that  the  original 
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provision,  that  when  a  crime  was  not  commit- 
ted within  any  State  "the  trial  shall  be  at  such 
glace  or  places  as  the  Congress  may  by  law 
ave  directed,"  had,  probabljr,  reference  only 
to  offenses  committed  on  the  high  seas;  that,  in 
adopting  the  Sixth  Amendment,  the  people  of 
the  States  were  solicitous  about  trial  by  Jury  in 
the  States  and  nowhere  else,  leaving  it  entirely 
to  Congress  to  declare  in  what  way  persons 
should  be  tried  who  might  be  accused  of  crime 
on  the  high  seas,  and  in  the  District  of  Colum- 
bia, and  in  places  to  be  thereafter  ceded  for  the 
purposes,  respectively,  of  a  seat  of  government, 
forts,  magazines,  arsenals,  and  dockyards; 
and,  consequently,  that  that  amendment  should 
be  deemed  to  have  superseded  so  much  of  the 
t^ird  article  of  the  Ci>nstitution  as  relates  to 
the  triiU  of  crimes  by  a  jur^. 

Upon  a  careful  examination  of  this  position 
we  are  of  opinion  that  it  cannot  be  sustained 
without  violence  to  the  letter  and  spirit  of  the 
Constitution. 

The  third  article  of  the  Constitution  provides 
for  a  jury  in  the  trial  of  "all  crimes,  except  in 
cases  of  impeachment"  The  word  "crime," 
in  its  more  extended  sense,  comprehends  ever^ 
violation  of  public  law;  in  a  limited  sense,  it 
embraces  offenses  of  a  serious  or  atrocious 
character.  In  our  opinion,  the  provision  is  to 
be  interpreted  in  the  light  of  the  principles 
which,  at  common  law)  determined  whether 
the  accused,  in  a  given  class  of  cases,  was  en- 
titled to  be  tried  by  a  Jury.  It  is  not  to  be  con- 
strued as  relating  only  to  felonies,  or  offenses 
funishable  by  confinement  in  the  penitentiary, 
t  embraces  as  well  some  classes  of  misdemean- 
ors, the  punishment  of  which  involves  or  may 
involve  the  deprivation  of  the  liberty  of  the 
citizen.  It  would  be  a  narrow  construction  of 
the  Constitution  to  hold  that  no  prosecution 
for  a  misdemeanor  is  a  prosecution  for  a 
"crime"  within  the  meaning  of  the  third  article, 
or  a  "criminal  prosecution"  within  the  mean- 
ing of  the  Sixth  Amendment  And  we  do  not 
thmk  that  the  amendment  was  intended  to 
supplant  that  part  of  the  third  article  which 
relates  to  trial  by  jury.  There  is  no  necessary 
conflict  between  them.  Mr,  Justice  Story  says 
that  the  amendment  "in  declaring  that  the  ac- 
cused shall  enjoy  the  right  to  a  speedy  and 
public  trial  by  an  impartial  jury  of  the  State 
or  district  wherein  the  crime  shall  have  been 
committed  (which  district  shall  be  previously 
ascertained  by  law),  and  to  be  informed  of  tJ^e 
nature  and  cause  of  the  accusation,  and  to  be 
confronted  with  the  witnesses  against  him, 
does  but  follow  out  the  establish^  course  of 
the  common  law  in  all  trials  for  crimes." 
Story,  Const,  g  1791.  And  as  the  guarantee 
of  a  trial  by  jury,  in  the  third  article,  implied 
a  trial  in  that  mode  and  according  to  the  set- 
tled rules  of  the  common  law,  the  enumeration, 
in  the  Sixth  Amendment,  of  the  rights  of  the 
accused  in  criminal  prosecutions  is  to  be  taken 
as  a  declaration  of  what  those  rules  were,  and 
is  to  be  referred  to  the  anxiety  of  the  people  of 
the  States  to  have  in  the  supreme  law  of  the 
land,  and  so  far  as  the  agencies  of  the  General 
Government  were  concerned,  a  full  and  dis- 
tinct recognition  of  those  rules,  as  involving 
the  fundamental  rights  of  life,  liberty,  and 
property.  This  recognition  was  demanded 
and  secured  for  the  benefit  of  all  the  people  of 
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the  United  States,  as  well  those  permanent- 
ly or  temporarily  residing  in  the  District  of 
Columbia,  as  those  residing  or  being  in  the  sev- 
eral States.  There  is  nothing  in  the  history  of 
the  Constitution  or  of  the  original  amendments, 
to  justify  the  assertion  that  the  people  of  thi? 
District  may  be  lawfully  deprived  of  the  bene- 
fit of  any  of  the  constitutional  guarantees  of 
life,  liberty,  and  property— especially  of  the 

Erivile^  of  trial  by  jury  in  criminal  cases. 
Q  the  Draft  of  a  Constitution  reported  by  t^e 
Committee  of  Five  on  the  6th  of  August,  1787, 
in  the  convention  which  framed  the  Constitu- 
tion, the  4th  section  of  article  XI  read  that  "the 
trial  of  all  criminal  offenses  (except  in  cases  of 
impeachment)  shall  be  in  the  States  where  they 
shall  be  committed;  and  shall  be  by  jury."  1 
Elliott's  Deb.  2d  ed.  p.  262.  But  that  article 
wa3^ .  by  unanimous  vote,  amended  so  as  to 
read:  "The  trial  of  all  crimes  (except  in  cases 
of  impeachment)  shall  be  by  juiy;  and  such  trial 
shall  beheld  in  the  State  where  the  said  Crimea 
shall  have  been  committed;  but  when  not  com- 
mitted within  any  State,  then  the  trial  shall  be 
at  such  place  or  places  as  the  Legislature  mar 
direct."  Id.  p.  800.  The  object  of  thus  amend- 
ing 'the  section,  Mr.  Madison  says,  was  "to  pro- 
vide for  trial  by  jury  of  offenses  committed 
out  of  any  State."  8  Madison  Papers,  p.  144. 
In  Reynolds  v.  United  States,  98  U.  S.  154  [25: 
246],  it  was  taken  for  granted  that  the  Sixth 
Amendment  of  the  Constitution  secured  to  the 
people  of  the  Tenitories  the  right  of  trial  by 
jury  in  criminal  prosecutions;  and  it  had  been 
previously  held  in  Webster  v.  Beid,  52  U.  S. 
11  How.  437,  460  [13:  761,  770],  that  the  Sev- 
enth Amendment  secured  to  them  a  like  right 
in  civil  actions  at  common  law.  We  cannot 
think  that  the  people  of  this  District  have,  in 
that  regard,  less  rights  than  those  accorded  to 
the  people  of  the  Territories  of  the  United 
States. 

It  is  next  insisted  that  the  constitutional  guar- 
antee of  trial  by  jury  in  all  criminal  prosecu- 
tions—even supposing  it  to  exist  for  the  people  of 
the  District— has  not  oeen  denied.  Passing  by 
so  much  of  the  argument  as  rests  upon  the  slight 
difference  in  phraseology  between  the  third  ar- 
ticle and  the  Sixth  Amendment — the  former  de> 
daring  that  the  trial  of  all  crimes  "shall  be"  by 
iury,  and  the  latter  that  the  accused  shall  "en- 
joy the  right"  to  trial  in  that  mode — we  come 
to  the  consideration  of  the  main  proposition 
advanced  on  behalf  of  the  ^vernment,  upon 
this  branch  of  the  case.  It  is  this:  that  the  re- 
quirements of  the  Constitution  are  fully  met, 
where  the  accused  is  accorded,  at  some  stage  of 
the  prosecution  against  him,  the  right  of  trial 
by  jury.  Such  rfght.  it  is  argued,  is  sufficient- 
ly recognized  in  the  following  sections  of  the 
Revised  Statutes  of  the  District  of  Columbia, 
defining  and  regulating  the  power  and  juris- 
diction of  the  police  court: 

"Sea  1073.  Any  party  deeming  himself 
aggrieved  by  the  judgment  of  the  police  court 
may  appeal  to  the  supreme  court. 

•^Sec.  1074.  In  all  appeals  the  party  apply- 
ing for  appeal  shall  enter  into  recomiizance, 
with  sufficient  surety  to  be  approv^  by  the 
judge,  for  his  appearance  at  the  criminal  term 
of  the  supreme  court  then  in  session,  or  at  the 
next  term  thereof  if  the  criminal  term  be  not 
then  in  session,  there  to  prosecute  tbo  appeal 
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and  to  abide  by  ibe  judgment  of  the  supreme 
ooart. 

*'8ec.  1075.  Upon  such  reco^nizaace  being 
dyen  all  further  proceedings  m  police  court 
shall  be  stayed." 

**Sec.  1077.  Upon  the  failure  of  any  party 
^)pealing  from  the  judgment  of  the  police 
court  to  the  supreme  court  to  enter  into  recog- 
idzance,  as  provided  for  in  section  ten  hundred 
And  seventy-four,  he  shall  be  committed  to  jail 
to  await  bis  trial  upon  his  appeal,  and  the  trial 
shall  be  had  in  the  supreme  court  as  though 
such  recognizaDce  had  been  entered  into." 

"Sec.  773.  Appeals  from  the  police  court 
shall  be  tried  on  the  information  filed  in  the 
court  below,  certiBed  to  supreme  court,  by  a 
jury  in  attendance  thereat,  as  though  the  case 
had  originated  thereiu,  and  the  judgment  in 
the  supreme  court  shall  be  final  in  me  case/' 

These  provisions  undoubtedly  secure  the 
right  of  appeal  from  the  police  court  to  the  Su- 
preme Ck>urt  of  the  District,  and  a  trial  by  jury 
r„2i  ^  ^6  latter  court.  But  the  fact  remains  that 
i***J  the  accused  may,  under  the  statute,  be  tried  in 
the  court  of  original  jurisdiction,  upon  the  is- 
sue of  guilt  or  innocence;  and  by  its  judgment, 
unless  he  gives  security  for  his  appearance  in 
another  court,  he  may  be  deprived  of  his  lib- 
erty. The  police  court  is  not,  in  such  cases,  an 
examining  court  merely,  but  a  trial  court,  in 
the  fullest  sense  of  those  words. 

According  to  many  adjudged  cases,  arising 
under  Constitutions  which  declare,  generally, 
that  the  right  of  trial  by  jury  shall  remain  in- 
violate, there  are  certain  minor  or  petty  offenses 
that  may  be  proceeded  against  summarily,  and 
without  a  jury;  and,  in  respect  to  other  offenses, 
tihe  constitutional  requirement  is  satisfied  if  the 
right  to  a  trial  by  jury  in  an  appellate  court  is 
accorded  to  the  accused.  Byers  v.  Common- 
wealth,  42  Pa.  89,  04,  affords  an  illustration  of 
the  first  of  the  above  classes.  It  was  there  held 
that  whUe  the  founders  of  the  Commonwealth 
of  Pennsylvania  brought  with  them  to  their 
new  abode  the  right  oitrial bv  jury,  and  while 
that  mode  of  trial  was  considered  the  right  of 
every  Englishman,  too  sacred  to  be  surrendered 
or  taken  away,  *  'summary  convictions  for  pettv 
offenses  against  statutes  were  always  sustained., 
and  they  were  never  supposed  to  be  in  conflict 
with  the  common -law  nght  to  a  trial  by  jury." 
8o,  in  State  v.  Ofenn,  54  Md.  573,  600,  605,  it 
was  said  that  "in  England,  notwithstanding  the 
provision  in  the  Magna  Charta  of  EJng  John, 
art.  46,  and  in  that  of  9  Hen.  8,  chap.  29,  which 
declares  that  no  freeman  shall  be  taken,  im- 
prisoned, or  condemned  but  by  lawful  judg- 
ment of  his  peers,  or  by  the  law  of  the  laud,  it 
has  been  the  constant  course  of  legislation  in 
that  kingdom,  for  centuries  x>ast,  to  confer 
summary  jurisdiction  upon  justices  of  the  peace 
for  the  trial  and  conviction  of  parties  for  minor 
and  statutory  police  offenses.  «  ♦  ♦  And 
when  it  is  declared  that  the  party  is  entitled  to 
a  speedy  trial  by  an  impartial  jury,  that  must 
be  understood  as  referring  to  such  crimes  and 
accusations  as  have,  by  3ie  regular  course  of 
the  law  and  the  established  modes  of  procedure, 
as  theretofore  practiced,  been  the  subjects  of 
Jury  trial  It  could  never  have  been  intended 
to  embrace  every  species  of  accusation  involv- 
ing either  criminal  or  penal  consequences. "  So, 
'j  also,  in  New  Jersey,  where  the  Constitution 
l«7  U.  S. 


guaranteed  that  ''the  right  of  trial  by  jury  shall 
remain  inviolate,"  the  court  said:  "Extensive 
and  summary  police  powers  are  constantly  ex- 
ercised in  all  the  States  of  the  Union  for  the 
r^ression  of  breaches  of  the  peace  and  petty 
onenses,  and  these  statutes  are  not  supposed  to 
conflict  with  the  constitutional  provisions  se- 
curing to  the  citizen  a  trial  by  jury.  »  ♦  ♦ 
This  constitutional  provision  does  not  prevent 
the  enforcement  of  the  by-laws  of  a  municipal 
corporation  without  a  jury  triaL"  McGear  v. 
Woodruff,  88  N.  J.  L.  213.  In  State  v.  Conlin, 
27  Yt.  818,  828,  the  court  sustains  the  right  of 
the  Legislature  to  provide  for  the  punishment 
of  minor  offenses,  having  reference  to  the  inter- 
nal police  of  the  State,  "with  fine  only,  or  im- 
prisonment in  the  coimty  jail  for  a  brief  and 
limited  period.'*  See  also  WiUiatne  ▼.  Augueta^ 
4Ga.509. 

Tlie  doctrines  of  man^  of  the  cases  are  thus 
summarized  by  Mr.  Dillon  in  his  work  on 
Municiiwa  Corporations  (VoL  I,  §433):  "Viola- 
tions of  municipal  by-laws  proper,  such  as  fall 
within  the  description  of  municipal  police  regu- 
lations, as,  for  example,  those  concerning  maz^ 
kets,  streets,  water  works,  city  officers,  etc.» 
and  which  relate  to  acts  and  omissions  that  are 
not  embraced  in  the  general  criminal  legislation 
of  the  State,  the  Legislature  may  authorize  to 
be  prosecuted  in  a  summary  manner,  by  and  in 
the  name  of  the  corporation,  and  need  not  pro- 
vide for  a  trial  by  jury.  Such  acts  and  omis- 
sions are  not  crimes  or  misdemeanors  to  which 
the  constitutional  right  of  trial  by  jury  extends." 

The  same  author  says,  in  respect  to  the  other 
class  of  cases  above  referred  to:  "It  is.  however, 
the  prevailing  doctrine,  that  although  the  charge 
or  matter  in  the  municipal  or  local  courts  be 
one  in  respect  of  which  the  party  is  entitled  to 
a  trial  by  jury,  yet  if  by  an  appeal,  clogged 
with  no  unreasonable  restrictions,  he  can  have 
such  a  trial  as  a  matter  of  right  in  the  appellate 
court,  this  is  sufficient,  and  his  constitutional 
right  to  a  jury  trial  is  not  invaded  by  the  sum- 
mary proceeding  in  the  first  instance."  YoL  I» 
§  489.  See  also  Emporia  v.  Volmer,  12  Kan. 
622,  680.  Perhaps  the  strongest  expressions 
in  this  direction  are  to  be  found  in  Jones  v. 
RMins,  8  Gray,  829,  841,  in  which  it  was  said, 
on  behalf  of  a  majority  of  the  Supreme  Judi- 
cial Court  of  Massachusetts:  "And  we  believe 
it  has  been  generally  understood  and  practiced 
here  and  in  Maine,  and  perhaps  in  other  States 
having  a  similar  provision,  that  as  the  object  of 
the  clause  is  to  secure  a  benefit  to  the  accused, 
which  he  may  avail  himself  of  or  waive,  at  his 
own  election;  and  as  the  purpose  of  the  pro- 
vision is  to  secure  the  right,  without  directing 
the  mode  in  which  it  shall  be  enjoyed,  it  is  not 
violated  by  an  Act  of  legislation  which  author- 
izes a  single  magistrate  to  try  and  pass  sentence, 
provided  the  Act  contains  a  provision  that  the 
party  shall  have  an  unqualified  and  unfettered 
right  of  appeal,  and  a  trial  by  jury  in  the  ap- 
pellate court,  subject  only  to  the  common  lia- 
bility to  p.^e  bail,  or  to  be  committed  to  jail,  to 
ensure  his  appearance  and  to  abide  the  judg- 
ment of  the  court  appealed  to." 

Somewhat  different  views  have  been  expressed 
by  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York.  Charles 
A.  Dana  having  been  charged  by  information 
in  the  Police  Court  of  the  District  of  Columbia 
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with  baying  published  a  libel,  and  having  been 
arrested  in  Kew  York,  the  warrant  to  author- 
ize his  being  brought  here  was  refused  and  he 
was  discharged,  upon  the  ground  that,  if 
brought  to  this  District,  he  would  be  tried  in  a 
manner  forbidden  by  the  Constitution.  Mr, 
Juttiee  Blatchford  said  in  Be  Dana,  1  Ben.  1: 
"Eyen  if  it  were  to  be  conceded,  that  notwith- 
standing the  provision  in  the  CJonstitution  that 
'the  trial  of  all  crimes,  except  in  leases  of  im- 
-pteachment,'  shall  be  by  Jury,  Congress  has  (ho 
Tight  to  provide  for  the  trial,  in  the  District  of 
Columbia,  by  a  court  without  a  Jury,  of  such 
offenses  as  were,  by  the  laws  and  usages  in 
force  at  the  time  of  the  adoption  of  the  Consti- 
tution, triable  without  a  Jury,  it  is  a  matter  of 
history,  that  the  offense  of  libel  was  always 
triable,  and  tried,  by  a  Jury.  It  is,  therefore, 
one  of  the  crimes  which  must,  under  the  Con- 
stitution, be  tried  by  a  Jury.  The  Act  of  1870 
provides  that  the  information  in  this  case  shall 
not  be  tried  by  a  Jury,  but  shall  be  tried  by  a 
court.  It  is  true  that  it  gives  to  the  defendant, 
after  Judgment,  if  he  deems  himself  aggrieved 
thereby,  the  right  to  appeal  to  another  court, 
where  the  information  must  be  tried  by  a  Jury. 
But  this  does  not  remove  the  objection.  If 
Congress  has  the  power  to  deprive  the  defend- 
ant of  his  ri^ht  to  a  trial  by  Jury,  for  one  trial, 
and  to  put  him  if  convicted,  to  an  appeal  to 
another  court,  to  secure  a  trial  by  Jury,  it  is 
difficult  to  see  why  it  may  not  also  have  the 
power  to  provide  for  several  trials,  by  a  court, 
without  a  Jury,  on  several  successive  convic- 
tions, before  allowing  a  trial  by  a  Jury.  In  my 
Judgment,  the  accus^  is  entitled,  not  to  be  first 
convicted  by  a  court  and  then  to  be  acquitted 
by  a  Jury,  but  to  be  convicted  or  acquitted  in 
the  first  instance  by  a  Jury." 

Without  further  reference  to  the  authorities, 
and  conceding  that  there  is  a  class  of  petty  or 
minor  offenses,  not  usually  embraced  in  pub- 
lic criminal  statutes,  and  not  of  the  class  or 
grade  triable  at  common  law  by  a  Jury,  and 
which,  if  committed  in  this  District,  may,  un- 
der the  authority  of  Congress,  be  tried  by  the 
court  and  without  a  Jury,  we  are  of  opinion 
that  the  offense  with  which  the  appellant  is 
charged  does  not  belong  to  that  class.  A  con- 
spiracy such  as  is  charged  against  him  and  his 
codef endants  is  by  no  means  a  petty  or  trivial  of- 
fense. '  *  The  eeneral  rule  of  the  common  law," 
the  Supreme  Judicial  Court  of  Massachusetts 
said  in  Commonioealih  v.  Hunt,  4  Met.  Ill,  121, 
"  is  that  it  is  a  criminal  and  indictable  offense  for 
two  or  more  to  confederate  and  combine  togeth- 
er, by  concerted  means,  to  do  that  which  is  un- 
lawful or  criminal,  to  the  injury  of  the  public, 
or  portions  or  classes  of  the  community,  or  even 
the  rights  of  an  individual."  In  State  v.  Butti- 
Jiamt  15  N.  H.  401,  it  was  held  that  "  combina- 
tions against  law  or  against  individuals  are 
always  dangerous  to  the  public  peace  and  to 
public  security.  To  guard  against  the  union 
of  individuals  to  effect  an  imlawful  design  is 
not  easy,  and  to  detect  and  punish  them  is  often 
extremely  difficult."  Hawkins,  in  discussing 
the  nature  of  conspiracies  as  offenses  against 

gublic  justice,  and  referring  especially  to  the 
tatute  of  21  Edw.  I,  relating  to  confederacies 
to  procure  the  indictment  of  an  innocent  person, 
says  that  '*  notwithstanding  the  injury  intended 
to  the  party  against  whom  such  a  confederacy 
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is  formed  may  perhaps  be  inconsiderable,  yet 
the  association  to  pervert  the  law,  in  order  to 
procure  it,  seems  to  be  a  crime  of  a  very  high 
nature,  and  justly  to  deserve  the  resentment  of 
the  law."  1  Hawk.  P.  C.  chap.  27,  §  8.  So 
in  Reg,  v.  FameU,  14  Cox,  Cr.  Cas.  608,  614, 11 
was  observed  that  an  "  agreement  to  effect  ao 
tajuiy  or  wron^  to  anoUier  by  two  or  more 
persons  is  constituted  an  offense,  because  the 
wrong  to  be  effected  by  a  combination  assumes 
a  formidable  character.  When  done  by  one 
alone  it  is  but  a  civil  injury,  but  it  assumes  a 
formidable  or  aggravated  character  when  it  is 
to  be  effected  by  the  powers  of  the  combina- 
tion." Tomlin  says  that  '*  Uie  word  conspiracy 
was  formerly  used  almost  exclusively  for  an 
agreement  of  two  or  more  persons  falsely  to  in- 
dict one,  or  to  procure  him  to  be  indicted,  of 
felony,"  but  that  *'now  it  is  no  less  common- 
ly used  for  the  unlawful  coipbinations  of 
Journeymen  to  raise  their  wag^,  or  to  refuse 
working,  except  on  certain  stipulated  condi- 
tions." Toml.  Law  Diet,  title  Oonepiracy. 
See  also  Commonwealih  v.  Carliele,  BrighUy, 
40;  8  Whart.  Cr.  L.  §  2822;  2  Archb.  Cr.  Pr. 
&  PI.  Pom.  ed.  note,  p.  1880. 

These  authorities  are  sufficient  to  show  the 
nature  of  the  crime  of  conspiracy  at  common 
law.  It  is  an  offense  of  a  grave  character,  af- 
fecting the  public  at  large,  and  we  are  unable 
to  hold  that  a  person  charged  with  having  com- 
mitted it  in  this  District  is  not  entitled  to  a 
Jury,  when  put  upon  his  trial.  The  jurisdic- 
tion of  the  police  court,  as  defined  by  existing 
statutes,  does  not  extend  to  the  trial  of  infamous 
crimes  or  offenses  punishable  by  imprisonment 
in  the  penitentiary.  But  the  argument  made 
in  behalf  of  the  government  implies  that  if 
Congress  should  provide  the  police  court  with 
a  grand  jury,  ana  authorize  that  court  to  try» 
without  a  petit  jury,  all  persons  indicted — even 
for  crimes  punishable  by  confinement  in  the 
penitentiary — such  le^idation  would  not  be  an 
invasion  of  the  constitutional  right  of  trial  by 
jury,  provided  the  accused,  after  being  tried 
and  sentenced  in  the  police  court,  is  given  an 
unobstructed  right  of  appeal  to,  and  trial  by 
Jury  in,  another  court  to  which  the  case  may  l>e 
taken.  We  cannot  assent  to  that  interpretation 
of  the  Constitution.  Except  in  that  class  or  [557] 
grade  of  offenses  called  petty  offenses,  which, 
according  to  the  common  law,  may  be  proceed- 
ed against  summarily  in  any  tribunal  legally 
constituted  for  that  purpose,  the  guarantee  of 
an  impartial  jury  to  the  accused  in  a  criminal 

Erosecution,  conducted  either  in  the  name,  or 
y  or  under  the  authority,  of  the  United  States, 
secures  to  him  the  right  to  enjoy  that  mode  of 
trial  from  the  first  moment,  and  in  whatever 
court,  he  is  put  on  trial  for  the  offense  charged. 
In  such  cases  a  judgment  of  conviction,  not 
iMised  upon  a  verdict  of  guilty  by  a  jury,  ia 
void.  To  accord  to  the  accused  a  right  to  be 
tried  by  a  jury  in  an  appellate  court,  after  he 
has  been  once  fully  tried,  otherwise  than  by  a 
jury,  in  the  court  of  original  jurisdiction,  and 
sentenced  to  pay  a  fine  or  be  imprisoned  for  not 
paying  it,  does  not  satisfy  the  requirements  of 
the  Constitution.  When,  therefore,  the  appel- 
lant was  brought  before  the  Supreme  Court  of 
the  District,  and  the  fact  was  disclosed  that  he 
had  been  adjudged  guilty  of  the  crime  of  con- 
spiracy charged  in  toe  information  in  this  case, 
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AouJd  b&re  bees  restored  to  bis  libert  j. 
Far  Uu  retuont  itated,  the  judgment  i»  rt- 
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be  dtaUngutahed  from  that  whlob  arises 
Bum  uuiuioetce  wboUv  irlth&i  tbe  Slate,  the  court 
wtll  kOtupoD  thlidMlDOtloii,  and  will  restrain  ibe 
(axoDlnteiabUeoammeroe,  while  permlttliiB  the 
Blateto  ocdleat  that  npon  Munmeroe  whollr  within 
|toowiil«rrt(oTT- 

&  Itke  tekenpb  kan  Initmrnentof  oommeroe. 

).  A  sliigle  tax,  BBened  under  the  atatutw  of 
Obk),  upon  the  ivoelpts  of  s  telesmpli  oompanj' 
nUck  vera  derived  partly  from  Interstate  com- 
nera&  and  partly  from  oommerce  within  tbeState, 
feMwUeb  wereratnmedand  awosKid  in  grogs  aod 


District  of  Ohio,  on  certificate  of  division  la 
opioioD  in  reference  to  the  validitj  of  a  lax,  ■» 
sessed  under  the  statutes  of  Obio.  upon  the  ra- 
cetpta  of  a  telegraph  companv,  denved  partly 
from  interstate  commerce  anapartl]' from  com- 
merce witbitt  tbe  State,  but  which  were  as- 
sessed In  gross  and  without  (eparalioD  or  ap- 
portJonment,     AMrmed. 

The  facta  are  fullj  stated  in  the  opioioa. 

MatTi.  Wm.  M.  Ramny,  Willard  Broaa, 
Oharla  W.  Wells  and  I<Kwreiic«  BlKxwaU, 
Jr.,    for  the  Teleerapb  Company: 

Under  section  693,  D.  B.  Rev.  Stat,  an  appeal 
may  he  taken  without  respect  to  the  amount  in- 

Dmr.  J<An»on,  100  U.  8.  158  m-.  683);  Wo- 
terviOt  r.Van  Sylce,  116  U.  8.  699  (29:  TTIQ. 

8ection  699,  sub.  4,  Rev.  Stat,  gives  thia 
court  Jurisdiction  without  regard  to  the  sum  or 
value  in  dispute. 

Bouman  v.  Ohitaifa  AN.W.B.  Oo.  116  V. 
8,  611,616(29:509,004). 

The  tax  Is  invalid  as  a  regulaUoo  of  inter- 


jtaepaiatlotioraivortl ___ 

ly  InvBlld,  but  H  InTBlld  only  in  proportioti  to  the 
•xMUIliatmMbiMelpta  were  derived  from  Inter- 

&  Hw  ooUeetiM)  ot  the  taxes  on  that  portion  of 
tlw  reoelptB  derived  from  Intecstate  oommerce 
AouM  b0eDloli)ed,aiid  tbetreamir«r^ouldt>epeN 
■Ittad  toooUoot  toe  other  tax  aponproperty  of  tbe 
Mmpaiiy  and  upon  the  reoelpis  derfvedfrom  oam- 
meioe  entirely  within  the  llmlta  of  the  Bute. 

^os.  1860,  18S1.] 
ArtpMi  MareK  ei,  IS88.  DtdcUd  May  14, 1SS8. 

CR08B  appeals  from  a  decree  of  tbe  Circuit 
Court  of  the  United  States  for  tbe  Southern 


Pliiladilphia  d  8.  ateamthip  Co.  y.  Peim*yl- 
vania.  132  U.  8.  836  (30: 1200);  gtiroo  v.  MieA- 
igan,  121  U.  8.  230  (30:888);  W.  U.  Tel.  Co.  y. 
Tiaa;  105  U.  8.  460  (36: 1067). 

It  Is  not  a  tax  on  property ;  as  such  it  would 
be  Invalid  under  tlie  Conslilution  of  Obio. 

Btah  T.  Hipp,  38  Ohio  St.  325;  BtaU  v. 
PVwTM.  89  OhfoSl.  399,  414;  W.  V.  Tel.  Oo.  ▼. 
Mayer,  38  Ohio  St.  531;  Gtoucaler  Firry  Oo. 
V.  Peiintylrania.  114  U.  S.  196  (20:  168);  Pavi 
V.  Virginia.  75  U.  S.  8  Wall.  168  (19: 357); 
Fensacola  Tel.  Co.  v,  W.  U.  Tel.  Co.  96  U.  S. 
1,13(24:708,711). 

The  entire  law  falls. 

W.  U.  Tel.  Co.  V.  Tixae.  *upra;  Stale  v.  Ferry 
Oaunty,  5  Ohio  St.  497,506;FarrCTv.  Charkt- 
tovm,  2  Gray.  84;  Allen  r.  Louitiana,  103  U. 
8.  80,  84  (26: 818.  819);  W.  U.  TA.  Co.  v.  May. 
er,  28  Ohio  8t  621. 

The  Western  Union  Teleeraph  Company  is 
one  of  the  postal  agencies  of  the  Federal  Gov- 
ernment. It  is  entitled,  as  such  postal  tfgeot, 
to  carry  on  its  operations  within  tbe  State  of 
Ohio,  and  the  State  cannot  prohibit  it  from  bo 
dolne  nor  tax  it  tor  the  privilege. 

mOttUoth  V.  Maryland,  17  U.  8.  4  Wheat. 


Btaten  bland  Sound.  Knoi — 

Is  valid  and  oODStltalional  under  the  PL 

irress  to  regulate  oommeroe  among:  the  Statea ;  JZ) 
that  In  the  puisuit  of  buainees  authorlied  by  the 
Oovemmeot  of  tbe  United Stttea  and  underitspro- 
tecUon,  oorpontloDa  of  other  Biates  oannot  be 
prohibited  or  obstniotad  by  any  State ;  (Si  that  in 
oorrylns  on  foreign  and  Intentate  oommeroe,  ooc- 
poraUona,  equally  with  IndivMaaia,  are  within  the 
proteetlon  ot  tbe  oommeiolal  power  of  Congrms, 
and  cannot  be  uoleated  in  anocbcc  Blste  I?  stata 
burdens  or  Impedlmeats:  (U  tlmt  the  power  of 
ConaicealB  supreme  over  the  whole  snbleot  of  tD> 

by  state  lines  or  nate  laws ;  (fil  that  the  power  to 
rwulate  commerce  between  the  States  extends  not 
omy  to  the  control  of  the  navigable  waters  of  tbe 
country  and  the  lands  under  thent,  for  the  purpose 
of  navlgatlon-buC  for  tbe  purpose  of  erecting  iners, 
bridges  and  all  other  Imtrumentalltlca  of  oommeiee 
which  In  the  judgment  of  Oongreas  may  be  neces- 
sary or  expedient ;  and  (S)  that  (X>ogreaa  can  law- 
fully confer  upon  a  private  oorpomtlon  the  Capa- 
city to  occupy  navlKable  waters  within  a  State  ioA 
Appropriate  the  boIT under  them  tor  the  puipoMs  of 
i_. — 1.._ (Without  the  consent  of  the 


le  question  of  :lDdlreot  Inlerferenoe  wtQi  In 
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438  {4;  a08);  Othorn  r.  Bank  afU.B.SZ  U.  8. 
•  Wheat.  738,  tW7  (B: 304,834). 

A  tax  an  inlernal  teceipta  ia  laTaHd, 

UniDn  Pni-.  R.  R.  Co  t.  Ptniiton,  8S  U,  B, 
18  Wall.  5(21:787). 

ComplaiDBnt  ia  a  general  postal  agent  of  the 
government. 

Pcruncola  7W.  Cb.  v.  W.  U.  Td.  Oo.  96  U.  S.  1, 
9(24:  708,710). 

Meuri.  David  K.  Watson,  Atty-Oen.  of 
Ohio.Wm.  A.  Davidmn.Countv  A>licitor,  Ham- 
ilton County,  and  ^niomaB  McI>oii2all>  for 
Frank  Ratterniftn,  Treasurer: 

The coQstltntionality  of  astatetaxis  tobede- 
termined  bj  theaubject  upoD  whicb  tbe  burden 
to  laid. 

8tat»  Freight  Tax  Cat,  83  U.  S.  15  WaU. 
273(31:160);.diCerT.  fffltVficf*.  7  West.  Rep. 
SOI,  44  Ohia  St.  (189;  Philaddphia  A  S. 
Bt€amthip  Co.  v.  PenTUylvania,  133  U.  8,  838 
(80:1301). 

The  State  may  tax  busiaess. 

/%opte  T.  Thurber,  18  111.  5.14;  Stat^  v.  Hipp, 
88  Ohio  St.  199;  W.  U.  Tel.  Co.  v.  Mayer,  38 
Ohio  St.  62\;  Delmeare  R.  B.  Tax,WV.a.  18 
Wall.  331(21:806). 

Tbe  Stales  have  authority  to  tax  tbe  estate, 
real  and  personal,  of  all  tbelr  corporatioDS,  In- 
cluding carrring  companies. 

W.  U.  Td.  Co.  V.  Mayer,  lupra;  Stale  Tax 
m  Bailieay  Orou  EeceipU,  83  U.  8.  15  Wall. 
384(21:lfti);IWa7rartfi.R  fttr,  85  U.  8.  18 
Wall.  306  (31:  888);  Brie  R.  Co.  v.  Fenntul- 
vania,  88  U.  8.  31  Wall.  483  (33:  B95);  ffn^ 
landv.  Milaaulcee.lS  Wis.  mi;  Fargo v.Miefir 
wan,  131  U.  8.  380  (30: 888);  PkHaddphia  &B. 
Bttamekip  Co.  t.  Penneyivania,  122  IJ.  8.  826 


(30: 1300);  Moran  y.  New  Orleani.  112  U.  S.  68 
(38:668);  Welton  t.  Mistouri.  81  V.  S.  276  i28: 
847);  Cook  v.  Penntylvnnia,  97  U.  8.  666  (24: 
1015);  Stale  Tonnage  Tut  Cokh,  79  U.  8.  13 
Wall.  204  (20: S70);  Webbers.  Virginia,  108  U. 
8.  844(26:565);  Peete  v.  Morgan,  86  U.  8.  19 
Wall.  681  (33:  301);  Cannon  v.  JVew  Orleant,  87 
U.  S.  20  Wall  577  (32:417);  Inman  Steamihip 
Co.  Y.  Tinker.  91  U.  S.  388  (34: 118);  People  v. 
N.  7.  Tax  Oomrt.  67  U.  8.  2  Black,  620  (17j 
451);  Bank  Taa  Cam.  69  D.  S.  2  Wall  300  (17: 
793);  SoeUty  for  Savinge  r.  Coite,  78  D.  S.  6 
WalL  094  (18:897);  Provident  3a«.  Itut.  t. 
Matsachvietti,  Id.  611  (18:907). 

The  Legislature  of  Ohio  Intended  to  tax  tha 
business  done  wholly  within  the  State.  Its  au- 
thority to  tax  the  receipts  from  that  buaioesi 
cannoi  be  questioned. 

Philaddphia  &  8.  Bteameldp  Oo.  v.  Ann4yf- 
WMffl.  123  U.  8.  889  (80: 1303)iF«W  v.  MiAi- 
gan,  121  U.  S.  841  (30:893);  W.  U.  Tet.  Co.  t. 
Teza*.  100  U.  8.  480  (36: 1068)..' 

Mr.  Juttioe  Miller  delivered  tbeopinlon  of  [41Z1 
the  court: 

These  are  cross  appeals  from  a  decree  of  tho 
Circuit  Court  for  the  Southern  District  of  Ohio, 

Western  Dirision. 

The  suit  was  begun  by  a  bill  of  complafal, 
filed  by  the  Western  Union  Telesraph  Com- 
paay  against  Frank  RattermaQ,  Trea.^ui«r  of 
Hamilton  County,  in  the  State  of  Ohio.  Aa 
the  biU  is  not  very  long,  it  is  here  presented  in 
full: 

"To  tbe  Judges  of  the  Circuit  Court  of  th« 
United  Stales  for  the  Southern  District  of  Ohio, 
Weslero  Division; 


p«si>ed  upon  In  ^e  toUowtng  recent 

A  state  tax  upon  ktoss  receipts  ot  rallrosds  lot 
outiage  of  freight  or  pas!ianKeis  Into,  out  of.  or 
Ihrougb,  the  Btala  la  a  t«z  upon  oommeroe  among 


the  Btates,  and  tberefore  void,   i^rgo  i 

■Hiohiinini,  mD.  &2ai(ao:Ban:ao.l 

lom.jMep.  h\ ;  PIckard  v.  PuJlmui  Soutbem  Oar 


-■ .= Bplnk  oaroompany 

BDKUtred  111  transportliitt  pssBenaers  from  one  State 
to  another  1b  vota.  Stale  v.  Woodruff  Sleeping  & 
Parlor  Cottoh  Co,  13  West.  Kep.BU:  a.&  llntoralate 
Com.  Btip.  TSe. 

A  stale  tax  iPennsrlvanla)  upon  a  steamship  oom- 
pany  upon  gross  receipts  from  tranaportallon  be- 
tween dUterent  Stales  and  to  and  from  foreign 
countries,  Is  UQDonstltutloluiL  Philadelphia  ft  a. 
H.  nteamafalp  Oo.  v.  Pennsylvania,  Iffi  C.  B.  KM  (Sf 
""•■  9.  a  1  lu' — ' —  "--  -—  ™ 


p.  38£  and  noM. 


Other  regent  dectelonsupon  tbe  subject  ot  lata» 
nate  oommeroe  are  as  follows: 

br  tai^rapb  between  tbe  States  Is  ta- 

]erce,aDd  a  Stale  has  no  aattaorlCT  to 

reirulate  It;  benoe,  an  Indiana  statute  reffutatlna 
the  mode  In  whtob  mesnses  sent  by  telegraph  oom- 

ass  IntEat  State  sbaU  be  delivered 

,  _  void.  Western  Union  TeL  Oo.  t. 

PendlotOD.  m  C.  8.  UT  (30:  lUI);  S.  C 1  Intantat* 
Com.  Rep.  306. 

Section  lEES  ot  tbe  Icrwa  Oode,  «s  amended  tn  IBMI, 
.irbiddlng  any  common  oaiTier  to  bring  wltUn 
that  State  any  IntoxicaUng  liquors  from  any  otbsr 
State,  without  flrst  baring  the  certificate  tbereln 
~3qulred.  Is  a  regulation  of  oommeit>e  among  the 
.latea  and  void.  Bowman  v.  ChicaKo  ft  N.  w.  B. 
Co.  L^n.  8.  tU  (SL  mu;  a.  a  1  interstate  OonL 


'hansportat 
ther  ialnten 


In  Borne  croB  the  fliie  ottS, 
Koeblar  (U.  B.  C.  a  Oreg.); 


n  of  property  from  one  81 
' -»hotb_er  tb 

.  InleistAte  Oom.' 


rS^ 


by  Congresi  a 

— ,  ._ j1  character,  al- 
though they  necessarily  affect  Interstate  commi^rce. 
Omictilta  ft  M.  R.  PBoket  Co.  v.  Aiken,  m  U.  8. 
Hi  (SO:  B7B);  S.  C.  I  loWralate  Com.  Kep.  879.  See 
also  Glouw-itcr  Ferry  Co.  v.  Peuiisylvaola,  supra, 

Inulng  policies  ot  Ufa  Inauraooe  li  not  Intcrstata 
oommeroe.  List  v.  Penusylviuila,  10  Cent.  Bep.  EIM: 
8.  C.  1  Interstate  Com.  Rep.  TM. 

The  only  limitation  upon  the  p' 
exclude  a  foreign  corporation  fc 


The  only  limitation  upon  the  power  of  a 
-iclude  a  foreign  corporation  from  dolog 
within  its  limits,  or  to  exact  ooodltlons  fo 
sucb  corporation  -     -    -     ■ 


te 


the  corporation  Is  In  tbe  employ  <yt  Uie 


Federal  Oovenment 

•-    commeroe,   !i ' 

insolldated  811  v 


where  Its  buslneBS  Is  strlcb 

te    or  foielro.     Pembina 

U.  ft  M.  Co.  V.  FBDDsylveala, 


1887. 


Rattebmah  v.  Western  Union  Teleohaph  Co. 
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'The  Western  Union  Telegraph  Company, 
a  corporation  duly  organized  and  existing  un- 
der the  laws  of  the  State  vf  New  York  and  a 
<utizen  of  said  State,  brings  this  its  bill  against 
Frank  Katterman,  Treasurer  of  Hamilton 
County,  Ohio»  and  a  citizen  of  the  State  of 
Ohio. 

"And  thereupon  your  orator  complains  and 
saya: 

"That  its  principal  office  is,  and  during  the 
times  hereinafter  mentioned  was,  in  the  City 
of  New  York;  that  during  said  ti^e  it  had 
been  and  now  is  engaged  in  the  business  of  re- 
ceiTing  and  transmitting  for  hire  telegraph 
messages  between  different  points  in  the  United 
States,  and  in  the  carrying  on  of  said  business 
has  offices  in  the  City  of  Cincinnati  and  at  oth- 
er points  in  the  County  of  Hamilton  and  in  the 
State  of  Ohio,  and  has  been  engaged  in  the 
transmission  of  messages  between  said  offices 
and  other  pointa  both  within  and  without  the 
State  of  Ohio. 

'*Tbat  prior  to  1869  your  orator  accepted  in 
writing  the  provisions  of  the  Act  of  Conerress 
of  July  4,  1866,  14  U.  S.  Stat,  at  L.  221;  "that 
your  orator's  wires,  poles,  batteries,  office  fur- 
niture and  other  property  in  the  State  of  Ohio 
have  been  and  are  taxed  like  other  property  in 
said  State;  that  vour  orator's  telegraph  hnes 
croes  nearly  all  oi  the  States  of  the  Union  and 
occupy  portions  of  British  America,  and  that  a 
[413]  igjg^  amount  of  the  commercial  transactions, 
bunness,  and  intercourse  of  the  people  is  car- 
ried on  by  means  of  their  wires. 

"That  in  the  month  of  May,  1887,  your  ora- 
tor, under  protest,  delivered  to  the  auditor  of 
said  countv  a  statement,  as  required  by  Revised 
Statutes  oi  Ohio,  section  2778,  showing  the  en- 
tire receipts  of  your  orator  in  said  county  for  the 
year  next  preceding,  which  said  gross  receipts 
amounted  to  the  sum  of  $175,210.88,  and  were 
principally  for  business  between  points  in  the 
State  of  Ohio  and  points  outside  the  State  of 
Ohio — that  is  to  say,  the  receipts  of  ^our  ora- 
tor for  messages  and  business  pertaining  to 
oonmierce  between  the  States,  and  not  for  mes- 
sages between  different  points  within  the  State 
of  Ohio;  that  thereupon  said  auditor  assessed  a 
tax  thereon  amounting  to  five  thousand  two 
hundred  and  six  and  Mf  dollars. 

'*  Your  orator  sajs  that  said  tax  is  illegal  and 
void  and  in  violation  of  the  Constitution  of  the 
United  States. 

"Your  orator  has  Offered  to  the  defendant 
and  is  ready  and  willing  to  pay  to  him  the  taxes 
diargeable  against  its  CHsrsonal  property  within 
said  county,  out  the  aefendant  refuses  to  ac- 
cept payment  thereof  unless  your  orator  also 
at  the  same  time  pays  said  total  assessment  for 
all  of  said  gross  receipts;  and,  unless  restrained, 
the  defendant  will  impose  and  enforce  the  pen- 
alties for  nonpayment  of  said  tax  provid^  for 
by  Revised  Statutes  of  Ohio,  section  2843,  to 
the  interference,  stoppage,  and  destruction  of 
your  orator's  business. 

"Wherefore  your  orator  prays  that  the  de- 
fendant ma^  be  required  to  accept  payment  of 
to  much  of  said  tax  assessment  as  covers  the 
property  of  your  orator  in  the  said  county,  and 
that  he  mav  be  enjoined  by  preliminary  in- 
junction ana  hy  final  decree  from  levying  or 
collecting  the  balance  of  said  assessment. 

^'Tour  orator  prays  that  a  writ  of  subpoena 
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may  issue  against  the  defendnnt,  and  that  your 
orator  may  have  such  other  and  further  relief 
as  it  is  in  equity  and  good  conscience  entitled 
to." 

To  this  bill  a  general  demurrer  was  filed, 
which  was  overruled  by  the  court.  The  record 
then  proceeds  as  follows: 

**And  thereupon  it  was  agreed  by  and  be- 
tween the  complainant  and  the  defendant  that 
the  cause  be  submitted  to  the  court  on  the  bill 
without  further  pleading  to  the  same  by  the 
defendant,  uijon  the  following  facts: 

'  'That  of  the  entire  receipts  mentioned  in  the 
bill  $142,154.18  were  for  business  done  by  the 
plaintiff  between  its  offices  in  said  county  and 
points  outside  of  the  State  of  Ohio — that  is,  for 
messages  and  business  pertaining  to  commerce 
between  the  States  and  not  for  messaces  be- 
tween different  points-within  the  State  of  Ohio, 
— and  that  the  balance  of  said  receipts,  to  wit, 
183,056.70  was  for  business  between  the  offices 
of  the  plaintiff  in  said  county  and  other  points 
within  the  State  of  Ohio;  and  that  if  said  re- 
ceipts had  been  so  separated  and  apportioned, 
ana  said  tax  had  been  separately  assessed  on 
the  basis  of  such  separation  and  apportionment 
the  amount  of  said  total  tax  of  $5,206.90  ap- 
portionable  to  said  receipts  for  interstate  com- 
merce would  be  $3,931.51,  and  the  amount  ap- 
portionable  to  said  receipts  for  business  between 
the  offices  of  the  complainant  in  said  county 
and  other  points  within  the  State  of  Ohio  would 
have  been  $910.40;  and  that  the  remainder  of 
said  sum  of  $5,206.90,  viz.,  $364.99,  was  for 
tax  assessed  upon  the  personal  property  of  the 
said  complainant  within  the  saidf  County  of 
Hamilton  aforesaid,  namely,  upon  its  instru- 
ments, wires,  poles  and  other  chattel  property 
which  were  returned  by  said  complaunant  to 
the  auditor  of  said  county  at  a  valuation  of 
$18,059. 

"That  Exhibit  'A,' hereto  annexed  and  made 
a  part  of  this  stipidation,  is  a  copy  of  the  re- 
turn made  by  complainant  to  the  auditor  of 
said  county  in  pursuance  of  the  law  of  the  State 
of  Ohio,  and  that  said  complainant  made  no 
other  return  and  furnished  no  other  informa- 
tion to  said  auditor  at  the  time  of  said  return, 
save  what  is  contained  in  said  return. 

"That  Exhibit  'B,'  hereto  annexed  and  made 
a  part  hereof.  Is  a  copy  of  the  return  of  the 
chattel  property  of  saia  complainant  made  at 
the  same  time  to  said  auditor. 

"It  IB  further  agreed  that  the  auditor  of  said 
county  placed  on  the  tax  duplicate  of  said  coun- 
ty said  sums  of  $175,210.88,  and  $18,059  as  the 
personal  property  of  said  complainant,  to  be 
assessed  for  taxation  in  said  County  of  Hamil- 
ton, and  that  the  rate  of  taxation  assessed  there- 
upon was  the  same  as  was  assessed  against  the 
personal  property  listed  for  taxation  by  the 
citizens  oi  said  county, 

"It  is  further  agreed  that  complainant,  prior 
to  December  20,  1887,  offered  to  pay  the  tax 
properly  assessable  against  said  return  of 
$18,059  for  personal  property,  but  the  defend- 
ant refused  to  accept  payment  of  said  assess- 
ment of  $5,206.90  unless  the  whole  were  paid. 
The  plaintiff  did  not  disclose  to  said  auditor  at 
the  time  it  made  said  return  what  portion,  if 
any,  of  the  gross  receipts  of  its  said  offices  in 
said  county  was  for  interstate  commerce. 
It  is  further  agreed  that  neither  said  auditor 
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Dor  said  Treasurer  had  any  actual  knowledge 
that  nny  portion  of  the  returns  of  said  gross 
receipts  was  for  interstate  commerce  business, 
but  said  officers  knew  that  plaintiffs  said  busi- 
ness included  interstate  commerce. 

"And  the  only  knowledge  said  auditor  and 
said  Treasurer  liad  of  the  business  of  said  Com- 
pany and  what  said  receipts  were  derived  from 
was  from  the  returns  hereto  annexed,  marked 
Exhibit  'A,'  and  from  their  knowledge  as  afore- 
said of  the  plaintiff's  business. 

"The  cause  beinff  thus  submitted  to  the  court 
on  the  foregoing  stipulation  of  facts  and  the  ar- 
gument of  counsel,  the  court  is  of  the  opinion 
that  said  receipts  and  tax  may  be  separated  and 
apportioned,  and  that  said  tax.  so  far  as  so  sepa- 
rated and  apportioned  to  said  receipts  derived 
from  the  interstate  commerce,  is  unconstitution- 
al and  void,  but  valid  apportionable  to  said  re- 
ceipts derived  from  statSe  business. 

*'It  is  thereupon  ordered  by  the  court,  ad- 

tdsed  and  deo^ed  that  the  defendant  is  here- 
jy  forever  enioined  from  collecting  on  said 
assessment  of  |5,206.90  more  than  the  sum  of 
$1,276.89,  and  an  injunction  is  refused  as  to 
the  balance  of  said  tax.  It  is  further  ordered 
that  the  defendant  pay  the  costs  of  this  suit." 

The  Judges  of  the  circuit  court,  upon  this 
state  or  facts,  made  the  following  certmcate  of 
a  difference  of  opinion: 

"This  is  to  certify  that  at  the  hearing  of  the 

[416]  above  entitled  cause  before  Hon.  Howell  E. 

Jackson,  circuit  Judge,  and  George  R.  Sage, 

district  Judffe,  said  Judges  differed  in  opinion 

upon  the  following  question  of  law,  to  wit: 

"Whether  a  sinc^le  tax,  assessed  under  the 
Revised  Statutes  of  Ohio,  section  2778,  upon 
the  receipts  of  a  telegraph  company,  which  re- 
ceipts were  derived  paruy  from  interstate  com- 
merce and  partly  from  commerce  within  the 
State,  but  which  were  returned  and  assessed  in 
gross  and  without  set)aration  or  apportionment, 
is  wholly  invalid,  or  invalid  only  in  the  propor- 
tion and  to  the  extent  that  said  receipts  were 
derived  from  interstate  commerce. 

"And  the  district  Judge  bein^  of  the  opinion 
that  such  a  tax  is  wholly  invahd,  and  the  cii^ 
cult  Jud^e  being  of  the  opinion  that  it  is  invalid 
only  to  the  extent  and  in  the  proportion  that 
the  receipts  upon  which  it  is  based  were  de- 
rived from  interstate  commerce,  said  question 
is  hereby  certified  to  the  Supreme  Ck)urt  of  the 
United  States  for  its  opinion. 

"Howell  E.  Jackson,  Circuit  Judge. 
"Geo.  R   Sage,  District  Judge." 

The  case  has  been  very  fully  argued  before 
us  upon  all  the  matters  properlv  presented  by 
the  record,  and  it  seems  probable  from  the  am- 
icable nature  of  the  proceedings  and  the  agree- 
ment as  to  a  statement  of  facts  upon  which  the 
case  was  to  be  tried,  without  any  answer  being 
filed  to  the  bill,  that  the  purpose  was  to  obtain 
the  Judgment  of  this  court  upon  the  general 
subject  of  the  liability  of  the  CSorporation  to 
taxation  upon  the  amount  of  its  receipts,  and 
that  the  certificate  of  a  difference  of  opinion 
has  been  used  for  that  purpose. 

With  regard  to  the  question  which  is  certi- 
fied to  us  as  dividing  the  r)pinions  of  the  Judges 
of  the  circuit  court,  we  do  n^t  think  that  there 
is  any  difficulty,  and  can  hardly  see  how  it 
arose  in  the  present  case.     That  question  is 
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"whether  a  sinele  tax,  assessed  under  the  Re- 
vised Statutes  of  Ohio,  section  2778,  upon  the 
receipts  of  a  telegraph  company,  which  receipts 
were  derived  partly  from  interstate  commerce 
and  partly  from  commerce  within  the  State, 
but  which  were  returned  and  assessed  in  gross 
and  without  separation  or  apportionment,  is 
wholly  invalid,  or  invalid  only  in  the  propor- 
tion and  to  the  extent  that  said  receipts  were 
derived  from  interstate  commerce." 

We  do  not  think  this  particular  question  is 
materia]  in  this  case,  because  the  state  of  facts  [424] 
agreed  upon  by  the  parties  makes  this  separa- 
tion, and  presents  the  matter  to  the  court  freed 
from  the  point  raised  by  the  question  that  the 
tax  was  not  separable.  Nor  do  we  believe,  if 
there  were  allegations  either  in  the  bill  or  an- 
swer setting  up  that  part  of  the  tax  was  from 
interstate  commerce  and  part  from  commerce 
wholly  within  the  State,  that  there  would  have 
been  any  difficulty  in  securing  the  evidence  of 
the  amount  of  receipts  chargeable  to  these  sep- 
arate classes  of  telegrams,  by  means  of  the  ap- 
pointment of  a  referee  or  master  to  inquire  into 
that  fact  and  make  report  to  the  court  Nei- 
ther are  we  of  opinion  that  there  is  any  real 
question,  under  the  decisions  of  this  court,  in 
regard  to  holdinc^  that  so  far  as  this  tax  was 
le^ed  upon  receipts  properly  appurtenant  to 
interstate  commerce  that  it  was  void,  and  that 
so  far  as  it  was  only  upon  commerce  wholly 
within  the  State  that  it  was  valid. 

This  precise  question  was  adjudged  in  the 
case  of  the  8taU  Freight  Tax,  82  U.  S.  15  Wall 
282  [21:1461.  That  was  a  case  in  which  a 
statute  of  the  State  of  Pennsylvania  was  ex- 
amined which  provided  for  a  tax  upon  every 
ton  of  freight  transported  by  any  railroad  or 
canal  in  that  State,  at  certain  rates, — two  cents 
for  one  class  of  freight,  three  cents  for  another, 
and  five  cents  for  sUll  another  dass.  The  oay- 
ment  of  this  tax  was  resisted  by  the  fteadine 
Railroad  Ck>mpany  upon  the  ground  that  it 
was  levied  on  interstate  commerce.  The  com- 
pany made  returns  to  the  accounting  officers 
of  the  CJommonwealth,  in  which  they  stated 
separately  the  amount  of  freight  whose  trans- 
portation was  wholly  within  the  State,  and  also 
the  amount  of  the  transportation  of  frdght 
brought  into  or  carried  out  of  that  State.  This 
court  held  that  the  tax  upon  the  former  class, 
being  upon  commerce  wholly  within  the  State, 
was  valid  under  the  law  of  Pennsylvania  by 
which  it  was  imposed,  but  that  the  latter  classes, 
being  commerce  among  the  States,  were  not 
subject  to  such  taxation. 

This  ruling  shows  that  where  the  subjects  of 
taxation  can  be  separated  so  that  that  which 
arises  from  interstate  commerce  can  be  distin- 
guished from  that  which  arises  from  commerce 
wholly  within  the  State,  the  court  will  act  up- 
on this  distinction,  and  will  restrain  the  tax  on  [425] 
interstate  commerce  while  permitting  the  State 
to  collect  that  arising  upon  commerce  solely 
within  its  own  territory. 

In  Peneacota  Td.  Oo.  v.  Western  Union  7W. 
Co.  96  U.  S.  1  [24: 708],  it  was  decided  by  this 
court  that  the  telegraph  was  an  instrument  of 
commerce;  that  telegraph  companies  were  sub- 
ject to  the  regulating  power  of  Congress  in  re- 
spect to  their  foreign  and  interstate  business, 
and  that  such  a  company  occupies  the  same  re- 
lation to  commerce  as  a  carrier  of  messages 
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ihtt  a  nilioad  company  does  as  a  carrier  of 
goods. 

In  Western  Union  2W.  Oo.  ▼.  Texoi,  105  U. 
8.  460  [26: 10671,  the  same  question  presented 
in  this  case  was  Ibefore  the  court— that  of  the 
power  of  the  State  to  tax  telegraphic  messa^ 
received  and  delivered  by  the  same  Corporation 
— ^which  is  now  before  us.  In  that  case  no  dis- 
tinction was  made  by  the  statute  between  what 
we  now  call  interstate  messages  and  those  ex- 
dusiyely  within  the  State.  This  court,  there- 
fore, in  reviewing  the  decision  of  the  Supreme 
Court  of  the  State  of  Texas,  which  had  allowed 
no  deduction  for  taxes  on  messages  sent  out  of 
the  State,  or  by  government  officers  on  govern- 
ment business,  said:  "It  follows  that  the  judg- 
ment, 80  far  as  it  includes  the  tax  on  messages 
sent  out  of  the  State,  or  for  the  government  on 
public  business,  is  erroneous.  The  rule  that 
ue  regulation  of  commerce  which  is  confined 
exclusively  within  the  jurisdiction  and  territory 
of  a  State,  and  does  not  affect  other  nations  or 
States  or  the  Indian  tribes, — that  is  to  say,  the 
purdy  internal  commerce  of  a  State, — ^belongs 
exclusively  to  the  State,  is  as  well  settled  as 
that  the  regulation  of  commerce  which  does 
^ect  other  nations  or  States  or  the  Indian 
tribes  belongs  to  Congress.  Any  tax,  there- 
fore, which  the  State  may  put  on  messages 
sent  by  private  parties,  and  not  by  the  agents 
of  Uie  Government  of  the  United  States,  from 
one  place  to  another,  exclusively  within  its 
own  jurisdiction,  will  not  be  repugnant  to  the 
Constitution  of  the  United  States.  Whether 
Uie  law  of  Texas,  in  its  present  form,  can  be 
used  to  enforce  the  collection  of  such  a  tax  is  a 
question  entirely  within  the  jurisdiction  of  the 
courts  of  the  State,  and  as  to  which  we  have 
no  power  of  review." 
[426]  The  court  reversed  the  judgment  of  the  Su- 
preme Court  of  Texas,  and  remanded  the  cases 
with  instructions  for  such  further  proceedings 
as  justice  might  require.  Evidently,  the  pur- 
pose of  this  was  to  permit  the  Supreme  Court 
of  that  State,  if  it  could  separate  the  taxes  up- 
on the  two  classes  of  telefframs,  to  do  so,  and 
to  render  judgment  accordingly. 

In  the  recent  case  of  the  Western  Union  Tel, 
Co,  V.  AUorney-Oeneral  cf  Massachusetti,  125 
U.  S.  680  [Bl:  790],  decided  at  this  term,  a 
tax  was  levied  upon  that  Corporation,  appor- 
tioned under  the  laws  of  Massachusetts  upon 
the  taxable  value  of  its  capital  stock.  The  ratio 
which  should  have  been  allotted  to  that  Com- 
monwealth may  be  supposed  to  have  been  prop- 
erly apportioned  to  ft,  ascertaining  that  por- 
tion by  means  of  the  length  of  the  Tines  of  the 
Company  in  relation  to  the  entire  mileage  of  its 
lines  in  the  United  States.  The  payment  of 
the  tax  was  resisted,  however,  partly  upon  the 
ground  that  it  was  levied  upon  interstate  com- 
merce, but  mainly  because  it  was  asserted  to 
be  a  violation  of  the  richts  conferred  on  the 
Company  by  the  Act  of  July  24, 1866,  now  title 
LXV ,  sections  5268  to  5269  of  the  Revised  Stat- 
utes. It  was  alleged  that  the  defendant  com- 
Einy,  having  accepted  the  provisions  of  that 
w,  was  entirely  exempt  from  taxation  by  the 
State.  This  court,  however,  held  that  this  ex- 
emption only  extended  under  that  law  to  so 
much  of  the  lines  of  the  Telegraph  Company 
as  were,  in  the  language  of  section  5263, 
"through  and  over  any  portion  of  the  public 
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domain  of  the  United  States,  over  and  alone: 
any  of  the  military  or  post  roads  of  the  United 
States  which  have  been  or  may  hereafter  be  de 
dared  such  by  law,  and  over,  under,  or  across 
the  navigable  streams  or  waters  of  the  United 
States." 

It  was  shown  in  that  case  that,  of  the  2,888.05 
miles  of  the  lines  of  the  defendant  corpora- 
tion within  the  boundaries  of  Massachusetts, 
more  than  2,884.55  miles  came  within  the  terms 
of  that  section,  being  over  or  along  post  roads, 
made  such  by  the  United  States,  or  over,  under, 
or  across  its  navigable  streams  or  waters,  leav- 
ing only  498.50  miles  not  within  such  descrip- 
tion, on  wUch  the  Company  offered  to  pay  the 
proportion  of  the  tax  assessed  against  it  acoord- 
ingjo  mileage  b^  the  state  authorities. 

We  refer  to  this  now  only  for  the  purpose  of 
showing  how  easily  the  subject  of  taxation 
which  is  forbidden  by  the  Constitution  may  be 
separated  from  that  whidi  is  permissible  in 
this  class  of  cases.  The  court  held  in  that  case 
that  this  tax,  being  in  effect  levied  upon  the 
capital  stock  or  property  of  tiie  Company  in  the 
State  of  Massachusetts,  which  was  ascertained 
upon  the  basis  of  the  proportion  which  the 
length  of  its  lines  in  that  State  bore  to  their  en- 
tire length  throughout  the  whole  country,  and 
not  upon  its  messages  or  upon  the  receipts  for 
such  messages,  was  a  valid  tax.  The  question 
of  interstate  commerce,  as  affecting  the  tax  in 
that  action,  was  very  littie  pressed  by  counsel 
for  the  Company,  but  they  relied  upon  the  priv- 
ilege granted  by  section  5263,  already  cited, 
to  companies  which  accepted  its  provisions, 
and  upon  the  fact  that  a  large  proportion  of  the 
lines  of  the  defendant  telegraph  company  were 
over  or  along  post  roads,  or  over,  under,  or 
across  the  navigable  streams  or  waters  of  the 
United  States. 

In  the  present  case  counsel  for  the  Telegraph 
Company  have  argued  that  this  statute  secures 
the  Corporation  from  taxation  of  any  kind 
whatever,  and  especially  as  to  receipts  arising 
from  messages  sent  over  its  lines;  but  that  ques- 
tion does  not  arise  in  this  action,  because  tnere 
is  no  allegation  or  averment,  either  in  the  bill 
itself  or  in  the  statement  of  facts,  that  any  part 
of  the  lines  of  the  Telegraph  Company  in  the 
State  of  Ohio  is  built  over  or  along  a  post  road, 
or  comes  within  the  provisions  of  section  5268. 
The  only  reference  to  this  subject  is  in  the  fol- 
lowing allegation  of  the  bill:  "That  prior  to 
1869  your  orator  accepted  in  writing  the  pro- 
visions of  the  Act  of  Congress  of  July  4,  1866, 
14  U.  S.  Stat,  at  L.  221.'^  Under  this  allega- 
tion the  complainant  can,  of  course,  claim  no 
benefit  from  the  provisions  of  that  section,  for 
it  does  not  appear  that  any  part  of  the  Com- 
pany's line  comes  within  the  description  *of  this 
section  of  the  Revised  Statutes. 

Under  these  views,  we  answer  the  question, 
in  regard  to  which  the  judges  of  the  circuit 
court  divided  in  opinion,  by  sayine  that  a  sin- 
gle tax,  assessed  under  the  Be^sed  Statutes  of 
Ohio,  upon  the  receipts  of  a  telegraph  company 
which  were  derived  partiy  f  rom Interstate  com- 
merce and  partiy  from  commerce  within  the 
State,  but  which  were  returned  and  assessed  in 

rDSS  and  without  separation  or  apportionment, 
not  wholly  invalid,  but  isinvalia  only  in  pro- 
portion to  the  extent  that  such  receipts  were 
derived  from  interstate  commerce.    Concur- 
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ring,  therefore,  with  the  circuit  judge  in  his 
actioD,  enjoininff  the  collection  of  the  taxes  on 
that  portion  of  the  receipts  derived  from  inter- 
state commerce,  and  permitting  the  Treasurer 
to  coUect  the  other  tax  upon  property  of  the 
Company  and  upon  receipts  dmved  from  com- 
merce entirely  within  the  limits  of  the  State, 
this  decree  is  affirmed. 


GEORGE  BENSON,  Appl., 

MARTIN  T.  McMAHON,  Marshal  of  the 
United  States  for  the  Southbbn  Distbiot 
OF  New  York,  bt  al. 

(See  8.  a  Bepoiter*8  ed.  467-47U 

Mdbeoi  carpus — qm$tion$  eoruidered^-commii' 
»ioner-'-€xtradition-~forgery, 

1.  Upon  appeal  from  a  Judirment  oo  a  writ  of 
-habeas  corpus  Issued  to  the  Marshal  requirlngr  him 
to  produce  a  prisoner  held  by  him  by  order  of  the 
tJnited  States  Commissioner,  by  whom  he  was  com- 
mitted, for  the  purpose  of  bemgr  dellyered  up  as  a 
f utfitive  from  Justice,— Hield,  titiat  this  court  is  not 
bound  to  conafder  questions  as  to  the  admission  of 
evidence  before  the  commissioner  which  are  unim- 
portant in  regard  to  the  sufficiency  of  the  proceed- 
inss.   The  writ  does  not  operate  as  a  writ  of  error. 

2.  The  questions  to  be  considered  are:  Had  the 
commissioner  jurisdiction  to  hear  and  decide  upon 
the  complaint,  and  was  there  sufficient  lefinidgrround 
for  his  action  in  oommittinK  the  prisoner? 

8.  The  proceeding  before  the  commissioner  is  not 
a  final  trial,  but  a  preliminary  examination. 

4.  Under  the  Treaty  between  this  country  and 
Mexico,  a  person  may  be  extradited  from  this 
country  to  Mexico  for  the  crime  of  forgery  of  an 
instrument,  which  is  mode  an  offense  by  the  laws 
of  Mexico,  ne  having  been  held  in  Mexfoo  for  the 
offense. 

6.  Where  an  instrument  is  required  to  be  in 
writing,  the  term  ^^nrriting^*  includes  printing  as 
'well  as  script. 

[No.  1420.1 
Argued  May  i,  1888,      Dedded  May  U,  1888. 

APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  the  Uoited  States  for  the  South- 
em  District  of  New  York,  dismissing  a  writ  of 
habeas  corpus  and  remanding  the  prisoner  to 
the  custody  of  the  Marshal.    Affirmed, 
The  facts  are  fully  stated  in  the  opinion. 
Mr.  Peter  Mitchell,  for  appellant: 
An  appeal  lies  to  this  court  from  the  decision 
of  the  circuit  court  dismissing  a  writ  of  haXfcas 

tOTpUS, 

Garner  ▼.  Fitzgerald,  121  U.  S.  87  (30:882); 
Act  of  March  8, 1886,  chap.  858,  28  Stat,  at  L. 
487. 

In  extradition  cases  the  whole  subject  of 
foreign  intercourse  is  committed  to  the  Federal 
Government 

People  y,  (Jurtis,  50  N.  Y.  821;  Ex  parte 
Windsor,  10  Cox,  Cr.  Cas.  121;  ReBno,  Spear, 
Law  of  Extradition,  276;  Clark,  Extradition, 
181,  184;  7  Legal  News,  860,  861;  10  Quebec 
Law  Rep.  194;  Re  Tulip,  20  Fed.  Rep.  816. 

Forgery,  at  the  common  law,  is  the  false 
making  or  materially  altering,  with  intent  to 
defraud,  of  a  writing. 

2  Bish.  Cr.  L.  7th  ed.  §  528;  1  Barb.  Cr.  L. 
8d  ed.  173;  4  Black,  Com.  247;  Prin.  Cr.  L. 
Sc.  by  Alison;  8  Chit  Cr.  L.  1022. 

A  theater  ticket  is  only  a  license. 
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MendenhaU  ▼.  Klinek,  51  N.  Y.  246;  Wood 
Y.  Leadbitter,  13  Mees.  &  W.  888;  Pureell  v. 
Daly,  19  Abb.  N.  C.  301;  BexY,  Jones,  1  Leach, 
Cr.  Cas.  204-206. 

If  the  instrument  be  invalid  on  its  face,  it 
cannot  be  the  subject  of  forgery,  because  it  has 
no  legal  tendency. 

Ounningham  ▼.  People,  4  Hun,  457;  Peo]^  ▼. 
Martin,  36  Hun,  462;  Peo^  y.  8haU,  9  Cow. 
778;  People  v.  Fitch,  1  Wend.  198;  People  ▼. 
Wilson,  6  Johns.  820;  People  v.  Steams,  21 
Wend.  409;  People  ▼.  Harrison,  8  Barb.  560; 
People  v.  Mann,  75  N.  Y.  484. 

Definition  of  a  seal  at  common  law. 

Warren  v.  Lynch,  5  Johns.  289;  8  Coke, 
Inst  169;  Perkins,  129,  184;  Brooke,  Abr. 
Faits,  17,  80;  2  Leon,  21;  Meredith  v.  Hinsdale, 
2  Cai.  862;  MiU  Dam  Foundery  y.  Hovey,  21 
Pick.  417. 

It  was  error  to  admit  the  requisition,  the 
documentary  evidence,  and  the  Penal  and 
Criminal  Cedes  of  Mexica 

ReHenrich,  5  Blatchf.  414, 426;  Re  MePhun, 
80  Fed.  Rep.  60;  1  Greenl.  Ev.  12th  Redf.  ed. 
§  488,  note  1,  p.  584:  Leonard  y.  Columbia 
Steam  Nav,  Oo,  84  it.  Y.  48;  Ohanoine  v. 
Foioler,  8  Wend.  178;  Hill  v.  Packard,  5  Wend. 
875.  898;  U,  8.  v.  Glass  Ware,  4  Law  Rep.  36. 

There  is  a  fotal  variance  between  the  com- 
plaint  and  the  proof. 

1  Whart.  Cr.  L.  7th  ed.  %  256;  East,  P.  0. 
514;  Bex  v.Jenks,  2  Leach,  Cr.  Cas.  774;  Oom- 
monwealth  v.  Ray,  8  Gray,  441. 

Before  a  man  can  be  puni-^hed  his  case  most 
be  plainly  and  unmistakablv  within  the  statute, 
ana  if  there  be  any  fair  doubt  whethei  the 
statute  embraces  it,  that  doubt  is  to  be  resolyed 
in  favor  of  the  accused. 

cr.  8,  V.  Morris,9dXJ.  S.  14  Pet  464  (10: 548); 
U.  8.Y,  WHtberger,  18  U.  S.  5  Wheat  76  (5:37); 
U.  8,  V.  Sheldon,  15  U.  S.  2  Wheat  119  (4: 199); 
1  Bish.  Cr.  L.  §  184, 145. 

Messrs.  8.  Mallet-PreTost  (by  special 
leave  of  court)  and  DeLancey  Nieoll»  for 
the  Mexican  Government: 

The  complaint  need  not  be  dravm  with  the 
formal  precision  and  nicety  of  an  indictment  for 
final  trial. 

Re  Henrich,  5  Blatchf.  414;  Spear,  Extradi- 
tion, 250;  1  Bish.  Cr.  Pro.  281;  Peo]^  t. 
fficJcs,  15  Barb.  158;  Payne  v.  Barnes,  5  Barb. 
465. 

Authentication  In  regard  to  oridnal  papers 
may  be  made  by  oral  proof  given  here. 

Re  McPhun.iOFeA,  Rep.  57;  Re  Wadge,  15 
Fed.  Rep.  865;  6.  0,  16  Fed.  Rep.  883,  91 
Blatchf.  800. 

Whether  the  witness  has  the  qualifications  re- 
quired is  a  question  of  fact,  and  not  reviewable 
by  this  court 

Jones  y.  Tucker,  41  N.  H.  547;  Dole  y. 
Johnson,  50  N.  H.  458;  Re  Henrich,  5  Blatchf. 
417;  Re  Kaine,  10  N.  Y.  Leg.  Obs.  257;  Re 
Heilbronn,  12  N.  Y.  Leg.  Obs.  65;  Bx  parte 
Van  Aemam,  8  Blatchf.  160;  Whart.  Or.  PL  & 
Pr.  §  57. 

The  fabricated  ticket  was  the  subject  of 
forgery  at  common  law. 

4  Bl.  Com.  24 ;  2  East.  PL  852 ;  8  Obit. 
Cr.  L.  1022,  1028;  Rex  v.  Parkes,  2  Leach,  Or. 
Cas.  775;  2  Russ.  Cr.  709;  2  Bish.  Cr.  L.  §528; 
1  Whart.  Cr.  L.  §§  658,  680,  682;  Barb.  Or.  L. 
2d  ed.  §§  114,  Ilk. 
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A  writlD  g  void  on  iU  face  is  a  paper  in  respect 
to  which  forgenr  cannot  be  predicated  without 
the  averment  of  some  extrinsic  fact,  showing 
now  it  may  become  pernicious. 

Archb.  Cr.  Pr.  574,  note;  Bex  ▼.  Martin,  1 
Moody,  Cr.  Cas.  483;  Reg, ▼.  Houteman^B Car. 
^  P.  180;  Beff.  ▼.  Vavffhan,  Id.  276;  My.  ▼. 
Boardman,  2  Moody  &  Rob.  147;  Bex  ▼.  Jones, 
1  Leach,  Cr.  Cns.  204;  MiteheWs  Case,  Foster, 
Cr.  Cas.  119;  People  ▼.  SJiaU,  9  Cow.  784;  Peo- 
pU  T.  Fiteh,  1  Wend.  198;  People  y.  Wilson,  6 
Johns.  S20;  People  y.  Harrison,  8  Barb.  560; 
Cunningham  y.  People,  4  Hun,  455;  People  y. 
Martin,  86  Hun,  462;  People  ▼.  Savage,  5  N. 
T.  Cr.  Rep.  543. 

But  where  the  writing,  though  incomplete 
mud  uncertain,  can  be  shown  to  be  yalid,  pos- 
sessing legal  efficacy,  and  therefore  capable  of 
being  used  for  the  purpose  of  defrauding,  it  is 
the  subject  of  for^er^  provided  averment  and 
proof  of  such  extrinsic  facts  are  made. 

Beg,  v.  BovU,  2  Car.  &K.  604;  Bm.  ▼.  Moah, 
Dears.  &  B.  Cr.  Cas.  550;  Dre9s  v.  Peer,  98  Pa. 
284;  Wood  v.  Leadbitter,  13  Mees.  &  W.  850; 
Taylor  v.  Waters,  7  Taunt.  374;  Burton  y. 
Seherpf,  1  Allen,  138;  Magovemiiig  ▼.  BtapHes, 
7  Laos.  145. 

Ad  engraved  or  printed  instrument,  or  an 
engraved  or  printed  name,  affixed  to  an  instru- 
ment by  a  person,  is  his  act. 

Pe<^  v.  Bhoner,  4  Park.  Cr.  Cas.  166; 
Whart.  Cr.  L.  §  675;  Commonwealth  v.  Bay,  3 
Oray,  441;  Beg,  y.  Smith,  Dears.  &  Bell,  Cr. 
Cas.  667;  Beg,  v.  Binaldi,  9  Cox,  Cr.  Cas. 
891;  Henshawv,  Foster,  9  FiclL  312;  Saunder- 
mm  y.  Jackson,  2  Bos.  &  P.  238. 

If  a  person  is  in  the  habit  of  printing  his 
name,  such  printing  the  name,  by  way  of  sig- 
nature, is  tantamount  to  writing  it 

Chit.  Cont  10th  Am.  ed.  72;  Schneiders, 
Sorris,  2  Maule  &  8.  286;  Wheeler  v.  Lynde, 
1  Allen,  402. 

[458]      Mr.  JusHoe  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judgment  of  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York  upon  a  writ  of 
habeas  corpus,  in  which  that  court  remanded 
the  prisoner  to  the  custody  of  the  Marshal  of 
the  district. 

The  proceedings  were  originally  instituted  by 
a  complaint,  maae  before  Samuel  H.  Lyman,  a 
United  States  Commissioner  for  the  Circuit 
Court  of  that  district,  by  one  Juan  N.  Navarro, 
Consul  General  of  the  Republic  of  Mexico  at 
the  City  of  New  York,  against  George  Benson, 
whom  he  charged  with  beine  guilty  of  the 
crime  of  foreery,  committed  in  Mexico,  and 
therefore  liable  to  extradition  under  the  Treaty 
of  December  11, 1861.between  the  United  States 
and  Mexico,  to  be  there  tried  for  that  offense. 
The  case  was  heard  quite  elaborately  before 
Commissioner  Lyman,  who  rendered  the  fol- 
lowing judgment:  "After  a  full  and  fair  exam- 
ination of  the  law  and  the  facts  in  the  case,  I 
find  that  the  evidence  produced  against  the 
nid  Benson  is  sufficient  in  law  to  ^i^tify  his 
commitment  for  the  crime  of  forgery  for  the 
piupose  of  bein£  delivered  up  as  a  fugitive  from 
,MM^^  Jusnce  to  the  Kepublic  of  Mexico,  pursuant 
l***J  to  the  provisions  of  the  said  treaty.  W  here- 
fore  I  have  committed  the  said  Benson,  pursu- 
it? V.  8. 


ant  to  the  provisions  of  said  treaty,  to  the  cus- 
tody of  the  United  States  Marshal,  to  be  by  him 
held  in  the  proper  jail  until  a  warrant  for  the 
surrender  of.the  said  Benson  shall  issue  accord- 
ing to  the  stipulation  of  the  said  treaty,  or  he 
shall  be  otherwise  dealt  with  according  to  law." 
A  writ  of  habeas  corpus  was  thereupon 
allowed    by  Justice   Blatchford,  of  the  Su- 

Sreme  Court  of  the  United  States,  directed  to 
[artin  T.  McMahon,  the  Marshal  in  whose 
custody  tiie  prisoner,  Benson,  was  held  by 
order  of  the  commissioner,  requiring  him  to 
produce  said  prisoner  before  the  Circuit  Court 
of  the  United  States  for  that  district  on  Febru- 
ary 21,  1888,  at  11  o'clock  in  the  forenoon;  and 
also  a  writ  of  certiorari  to  Commissioner  Ly- 
man, directing  him  to  return  at  the  same  time 
the  "cause  of  Imprisonment  of  G^rge  Benson, 
and  true  copies  of  the  proceedings,  complaints, 
warrants,  depositions,  trials,  examinatious,  de- 
terminations, commitments,  and  record "  had 
before  him. 

To  this  the  Marshal  made  return  that  he 
held  the  prisoner  by  virtue  of  a  commitment  of 
Commissioner  Lyman,  and  the  commissioner 
returned  into  the  court  a  transcript  of  all  the 
proceedings  had  before  him,  including  the  testi- 
mony and  exhibits.  Upon  the  hcanng  in  the 
circuit  co.irt  it  was  **OKiered,  that  the  writ  of 
habeas  corpus  be  and  the  same  is  hereby  dis- 
charged; that  the  petitioner  remain  in  the  cus- 
tody of  the  Marshal  of  the  United  States  for 
the  Southern  District  of  New  York,  pending 
such  application  on  appeal  as  petitioner  may 
be  advised  to  make  to  a  justice  of  the  Supreme 
Com*t  of  the  United  Stat^  pursuant  to  the  84th 
Huleof  that  court;  or  until  the  further  order  of 
this  court,  upon  notice  by  said  complainant 
after  twenty  days  from  the  date  of  this  order." 

Thereupon  the  petitioner,  George  Benson, 
obtained  the  allowance  of  an  appeal  from  this 
judgment  of  the  circuit  court  to  this  court,  by 
Mr,  Justice  Blatchford.  The  matter  has  been 
ar^ed  very  fully  before  us  by  counsel  for  the 
prisoner  and  for  the  Mexican  Ctovemment. 

This  proceeding  was  instituted  before  the 
commissioner  imder  title  LXVI  of  the  Revised 
Statutes  of  the  United  States,  concerning  ex- 
tradition.   The  first  section  reads  as  follows: 

"Sec.  5270.  Whenever  there  is  a  treaty  or 
convention  for  extradition  between  the  Govern- 
ment of  the  United  States  and  any  foreign 
government,  any  Justice  of  the  Supreme  Court, 
circuit  Judge,  district  judge,  commissioner, 
authorized  so  to  do  by  any  of  the  courts  of  the 
United  States, or  Judge  of  a  court  of  record  of 
general  jurisdicnon  of  any  State,  may,  upon 
complaint  made  under  oath,  charginj?  any  per- 
son found  within  the  limits  of  any  State,  dis- 
trict, or  Territory,  with  having  committed  with- 
in the  jurisdiction  of  any  such  foreign  govern- 
ment any  of  the  crimes  provided  for  by  such 
treaty  or  convention,  issue  his  warrant  for  the 
apprehension  of  the  person  so  chirged,  that  he 
may  be  brought  before  such  jusJce,  judge  or 
commissioner,  to  the  end  that  the  evidence  of 
criminality  may  be  heard  and  considered.  If, 
on  such  hearing,  he  deems  the  evidence  suffi- 
cient to  sustain  the  charge  under  the  provisions 
of  the  proper  treaty  or  convention,  he  shall 
certify  the  same,  together  with  a  copy  of  all 
the  testimony  taken  before  him,  to  the  Secre- 
tary of  State,  that  a  warrant  may  issue  upon 
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the  requisition  of  the  proper  authorities  of  such 
foi-eign  government,  for  the  surrender  of  such 
person  according  to  the  stipulations  of  the 
treaty  or  convention;  and  he  shall  issue  his 
warrant  for  the  commitment  of  the  person  so 
charged  to  the  proper  iail,  there  to  remain  un- 
til such  surrender  shall  be  made." 

There  is  no  evidence  in  this  record,  at  least 
there  is  no  copv  of  any  demand  or  requisition 
made  by  the  Mexican  authorities  u(>on  our  gov- 
emment,  for  the  extradition  of  this  prisoner. 
The  proceedings,  therefore,  up  to  this  time  rest 
upon  the  initiative  authorized  by  the  statutes 
upon  that  subject;  the  Mexican  Qovemment, 
however,  being  represented  by  counsel,  and  the 
correspondence  with  its  officers,  which  was  in- 
troduced into  the  record,showing  their  interest 
in  the  matter  and  their  purpose  to  have  this 
prisoner  brought  to  that  country  for  trial. 

The  treaty  under  which  this  right  to  arrest 
the  prisoner  and  detain  him  for  extradition  is 
[461]  asserted  was  concluded  at  Mexico.  December 
11, 1861,  and  proclaimed  by  the  President  of 
the  United  SUtes  June  20, 1862.  12  U.  S.  SUt. 
at  L.  1109.  It  has  the  usual  providons,  that 
the  contracting  parties  shall  on  requisitions 
made  in  their  name  deliver  up  to  justice  per- 
sons who,  being  accused  of  the  crimes  enume- 
rated in  article  8,  committed  within  the  iuris- 
diction  of  the  requiring  party,  shall  seek  an 
asylum,  or  shall  be  found  within  the  territories 
of  the  other.  The  enumeration  of  crimes  in 
that  article  is  as  follows: 

''  Murder  (including  assassination,  parricide, 
infanticide,  and  poisoning);  assault  with  intent 
to  commit  murder;  mutilation;  piracy;  arson; 
rape;  kidnapping,  defining  the  same  to  be  the 
taking  and  carrying  away  of  a  free  person  by 
force  or  deception;  forgery,  including  the  forg- 
ing or  making,  or  knowingly  passing  or  putting 
in  circulation,  counterfeit  coin  or  bank  notes,  or 
other  paper  current  as  money,  with  intent  to 
defraud  an^  person  or  persons;  the  introduc- 
tion or  making  of  instruments  for  the  fabrica- 
tion of  counterfeit  coin  or  t»nk  notes,  or  other 
paper  current  as  money;  embezzlement  of  pub- 
lic moneys;  robbery,  defining  the  same  to  be 
the  felomous  and  forcible  taking  from  the  per- 
son of  another  of  goods  or  monev  to  any  value, 
by  violence,  or  putting  him  in  fear;  burglary, 
defining  the  same  to  be  breakini;  and  enter- 
ing into  the  house  of  another  with  intent  to 
commit  felony;  and  the  crime  of  larceny,  of 
cattle  or  other  Roods  and  chattels,  of  the  vsdue 
of  twenty-five  dollars  or  more,  when  the  same 
is  committed  within  (he  frontier  States  or  Ter- 
ritories of  the  contracting  parties." 

As  the  case  appears  before  us  on  the  trans- 
cript of  the  evidence  produced  before  Commis- 
sioner Lyman,  and  before  the  circuit  court  on 
the  writ  of  /labeaa  corpus,  itis  considerably  con- 
fused but  very  full  and  elaborate.  Several 
Questions  in  regard  to  the  introduction  of  evi- 
clence  which  were  raised  before  the  commis- 
sioner, some  of  them  concerning  the  suffi- 
ciency of  the  authentication  of  papers  and  dep- 
ositions taken  in  Mexico,  and  as  to  the  testi- 
mony of  persons  supposed  to  be  expert  in  the 
law  of  that  country  regarding  the  subject,  are 
found  in  the  record,  which  we  do  not  think  re- 

3uire  notice  here.    The  writ  of  ?iabc(u  corpus, 
irected  to  the  Marshal  of  the  Southern  Dis- 
trict of  New  York,  does  not  operate  as  a  writ 
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of  error,  and  many  of  the  orders  and  decisions  [M2] 
made  by  the  commissioner  at  the  hearing 
which  took  place  before  him  become  unim- 
portant in  the  examination  of  the  sufficiency 
of  the  proceedings  under  which  he  ordered  the 
the  prisoner  into  custody.  The  main  ques- 
tion to  be  considered  upon  such  a  writ  of  ha- 
beas corpus  must  be,  Had  the  commissioner 
jurisdiction  to  hear  and  decide  upon  the  com- 
plaint made  by  the  Mexican  consul;  and  also, 
was  there  sufficient  legal  ground  for  his  action 
in  committing  the  prisoner  to  await  the  requi- 
sition of  the  Mexican  authorities? 

In  regard  to  the  jurisdiction  of  the  commis- 
sioner to  hear  the  complaint  no  doubt  can  be 
entertained.  The  offense  set  out  in  three  or 
four  different  forms  in  the  petition  of  Navarro, 
the  Mexican  consul-general,  is  distinctly  that  of 
forgery  on  the  part  of  Benson;  the  particular 
forgery  charged  is  that  of  the  name  of  Henry 
E.  Abbey,  and  the  time,  place  and  circum- 
stances are  detailed  with  sufficient  particularity 
to  comply  with  the  language  of  the  treaty. 
The  Revised  Statutes,  after  providing  for  the 
hearing  before  the  justice,  or  other  officer  to 
whom  that  du^  Is  committed,  to  the  end  that 
the  evidence  oi  criminality  may  be  heard  and 
considered,  proceed  to  enact,  that  if,  on  such 
hearing,  su(m  officer  "  deems  the  evidence  suf- 
ficient to  sustain  the  charge  under  the  provi- 
sions of  the  proper  treaty  or  convention,  he  shall 
certify  the  same,  together  with  a  copy  of  all  the 
testimony  taken  before  him,  to  the  Secretary 
of  State,  that  a  warrant  may  issue  upon  the 
requisition  of  the -proper  authorities  of  such 
foreign  government  for  the  surrender  of  such 
person,  according  to  the  stipulations  of  the 
treaty  or  convention." 

The  subject  of  what  proof  shall  be  required 
for  the  delivery  upon  re<}uisition  of  parties 
charged  with  crime  is  considered  in  article  I  of 
the  treaty,  in  regard  to  which  it  is  provided 
*'  that  this  shall  be  done  only  when  the  fact  of 
the  commission  of  the  crime  shall  be  so  estab- 
lished as  that  the  laws  of  the  country  in  which 
the  fugitive  or  the  person  so  accused  shall  be 
found  would  justi^  his  or  her  apprehension 
and  commitment  for  trial  if  the  crime  had  been 
Uiere  committed." 

Taking  this  provision  of  the  treaty,  and  that 
of  the  Revised  Statutes  above  recitea,  we  are  of  [4A3] 
opinion  that  the  proceeding  before  the  commis- 
sioner is  not  to  be  regarded  as  in  the  nature  of 
a  final  trial  by  which  the  prisoner  could  be  con- 
victed or  acquitted  of  the  crime  charged  against 
him,  but  rather  of  the  character  of  those  prelim- 
inary examinations  which  take  place  every 
day  in  this  country  before  an  examining  or 
committing  magistrate  for  the  purpose  of  deter- 
mining whether  a  case  is  made  out  which  will 
justify  the  holding  of  the  accused,  either  by 
imprisonment  or  under  bail,  to  ultimately  an- 
swer to  an  indictment,  or  other  proceeding.  In 
which  he  shall  be  finally  tried  upon  the  charge 
made  against  him.  The  language  of  the  treaty, 
whldi  we  have  cited,  above  quoted,  explicitly 

Erovides  that  "thelcommissionof  the  crime  shall 
e  so  established  as  that  the  laws  of  the  coun- 
try in  which  the  fugitive  or  the  person  so  ao> 
cused  shall  be  found  would  justify  his  or  her 
apprehension  and  commitment  for  trial  if  the 
crime  had  been  there  committed."  This  de- 
scribes the  proceedings  in  these  preliminary  ex* 
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aminations  as  accurately  as  language  can  well 
do  it.  The  Act  of  Congress  conferring  juris- 
diction upon  the  commissioner,  or  other  ex- 
amining officer,  it  may  be  noted  in  this  connec- 
tion, says  that  if  he  aeems  the  evidence  suffi- 
cient to  sustain  the  charge  under  the  provisions 
of  the  treaty  he  shaU  certify  the  same,  together 
with  a  copy  of  aU  the  testimony,  and  issue  his 
warrant  for  the  commitment  of  the  person  so 
charged. 

We  are  not  sitting  in  this  c'lirt  on  the  trial 
of  the  prisoner,  wim  power  to  pronounce  him 
guilty  and  punish  him  or  declare  him  innocent 
and  acquit  him.  We  are  now  engaged  simply 
in  an  inquiry  as  to  whether,  under  the  construc- 
tion of  the  Act  of  Congress  and  the  treaty  en- 
tered into  between  this  country  and  Mexico, 
there  was  le^al  evidence  before  the  commis- 
sioner to  justify  him  in  exercising  his  power  to 
commit  the  person  accused  to  custody  to  await 
the  requisition  of  the  MeJdcan  Government. 
Omitting  much,  therefore,  that  under  this  view 
of  the  case  is  immaterial,  both  in  the  argument 
of  counsel  and  in  the  record  of  the  case  as  it 
comes  before  us,  the  following  facts  appear  to 
be  well  established: 

Mr.  Henry  E.  Abbey,  a  noted  theatrical  man- 
ager in  this  country,  had  brought  Adelina  Patti, 
the  wonderful  songstress,  from  Europe  to  the 
United  States  under  an  arrangement  that  she 
would  also  sinK  in  Mexico.  Benson  made  the 
acquaintance  of  Abbey  here,  and  also  became 
intimate  with  his  agent,  whose  name  was  Mar- 
cus Meyer.  Through  the  latter  he  learned  that 
arrangements  had  been  made  for  the  appear- 
ance of  Patti  at  the  Teatro  Nacional  in  the  City 


of  Mexicr>,  in  the  month  of  December,  1886. 
After  obtaining  the  particulars  of  the  engage- 
ment and  contract  for  the  use  of  that  theater 
from  Abbey's  agent,  Benson  hastened  to  the 
Citv  of  Mexico,  where  he  represented  himself 
as  Meyer  and  as  the  agent  of  Mr.  Abbey.  He 
succeeded  in  imposing  upon  the  parties  having 
control  of  the  theater  so  far  as  to  make  them 
believe  that  he  had  full  authority  to  conduct 
the  arrangements  for  the  concerts  and  operas  in 
which  Patti  was  to  appear,  which  were  adver- 
tised in  the  newpapers  of  that  city.  He  ac- 
cordhigly  proceeaed  to  fix  the  date  of  such  per- 
formances, to  arrange  the  prices  and  issue  the 
tickets  therefor,  which  he  sold  and  obtained  the 
money  for  to  the  amount  of  some  twenty-five 
or  thirty  thousand  dollars.  He  escaped  with 
this  money,  fled  from  Mexico,  and  went  to 
Europe.  Of  course  all  the  persons  who  had 
bought  the  tickets,  so  issued  by  him,  were  de- 
frauded of  the  amount  paid  for  them,  as  well 
as  gteat  injury  done  to  Mr.  Abbey  and  the  own- 
ers of  the  theater  in  regard  to  the  performances 
to  be  held  there. 

The  specific  offense  charged  against  Benson 
arising  out  of  this  transaction  is  the  forgery  of 
these  tickets  of  admission,  of  which  the  origi- 
nals are  produced  before  us  with  their  transla- 
tions.   [Copies  of  these  tickets  are  given  below.l 

About  the  only  contest  made  by  the  counsel  [465] 
for  the  prisoner  is,  that  these  are  not  forgeries, 
mainly  oecause  they  are  printed  matter  and  are 
not  in  writing,  and  because  neither  the  name 
of  Mr.  Abbey,  nor  of  anybody  purporting  to 
be  responsible  therefor,  is  found  m  writing 
upon  Uiem,  using  the  word  *'  writing,"  as  de- 
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fendant'8  counsel  docs,  as  meaning  script  or 
signatures  made  by  the  use  of  a  pen.  It  is  there- 
fore contended  that  tliese  tickets  are  not  forger- 
ies; but  the  fraudulent  intent  with  which  they 
were  issued,  the  actual  loss  and  deception  to  the 
parties  who  bought  them,  and  the  injury  to  Mr. 
Abbey  and  the  others  concerned,  are  not  contro- 
▼ertea.  It  is  said,  however,  that  this  is  only  a 
cheat  at  conmion  law,  and  it  is  very  strenuously 
argued  that  the  real  meaning  of  the  word  "for- 
^ry"  in  this  treaty  is  to  be  ascertained  by  the 
definition  of  that  offense  according  to  the  com- 
mon law  of  England. 

The  first  idea  that  occurs  to  the  mind  in  ref- 
erence to  this  suggestion  Is,  that  the  common 
law  of  England  can  hardly  be  said  to  be  the  only 
criterion  by  which  to  construe  the  language  of 
a  treaty  between  Meidco  and  the  United  States. 
The  former  government  cannot  be  supposed  to 
have  had  that  conunon  law  exclusively  in  mind 
as  governing  the  true  construction  of  a  treaty 
concluded  l^tween  itself  and  this  coimtry,  nei- 
ther of  which  owes  any  allegiance  to  England. 
Another  circumstance  in  connection  with  this 
matter  is,  that  this  court  has  frequently  decided 
that  there  are  no  common-law  crimes  of  the 
United  States.  In  very  few  of  the  States  were 
there  common-law  crimes  remaining  as  subjects 
of  punishment  at  the  time  when  tlm  treaty  was 
made.  Almost  every  State  in  the  Union  has 
recast  her  criminal  law  by  the  enactment  of 
statutes  in  such  a  mode  that  the  common  law 
is  now  only  appealed  to  as  an  aid  in  the  defini- 
tion of  crimes.  By  the  Roman  civil  law,  which 
Serhaps  pervades  or  did  pervade  the  iurispru- 
ence  of  the  larger  portion  of  the  civilized  na- 
tions  of  the  earth  at  the  time  of  the  making  of 
this  treaty,  forgery  was  looked  upon  as  one  of 
the  subdivisions  of  the  crimen  faUi^  which  in- 
cluded for^ry,  perjury,  the  alteration  of  the 
current  coin,  dealing  with  false  weights  and 
measures,  etc.  1  Bouv.  L.  Diet.  411.  In  sup- 
port of  this  view  it  may  be  noted  that  the  term 
corresponding  to  the  word  "forgery"  which  is 
used  in  the  Spanish  draft  of  the  treaty  is  "la 
falsificacion. 

It  certainly  does  not  appear  from  this  that 
the  Mexican  authorities  intended  to  be  bound 
in  the  treaty  by  any  very  restricted  use  of  the 
word  **  forgery"  when  the  question  concerned 
an  offense  of  that  character  committed  in  Mex- 
ico. It  is  for  an  offense  against  Mexican  law 
that  the  prisoner  is  held  to  answer.  As  he  is 
not  now  upon  final  trial,  but  the  only  question 
is  whether  he  has  committed  an  offense  for 
which,  according  to  this  treaty,  he  should  be 
extradited  to  that  coimtry  and  there  tried, 
we  do  not  see  that  in  this  application  to  set 
the  prisoner  at  large,  after  he  has  been  once 
committed  by  an  examining;  comt  having  com- 
petent authority,  and  after  having  been  held  to 
answer  in  Mexico  for  the  offense  charged,  that 
this  court  is  bound  to  examine  with  very  crit- 
ical accuracy  into  the  question  as  to  whether 
or  not  the  act  committed  by  the  prisoner  is 
technically  a  forgery  under  the  common  law. 
Especially  is  this  so  when  the  wickedness  of 
the  act,  tne  fraudulent  intent  with  which  it 
was  committed  and  Uie  final  success  by  which 
the  fraud  was  perpetrated,  are  undoubted. 

But  we  are  not  satisfied  that  the  crime  of 
forgery,  even  at  common  law,  is  limited  to  the 
production  by  means  of  a  pen  of  the  resem- 
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blance  of  some  man's  genuine  signature  whicb 
was  produced  with  a  pen.  This  view  of  the* 
subject  would  exclude  from  the  definition  of 
this  crime  all  such  instruments  as  government 
bonds,  bank  notes,  and  other  obligations  of 
great  value,  as  well  as  railroad  tickets,  where 
the  signature  of  the  ofi^cer  which  makes  them 
binding  and  effectual  is  impressed  upon  them 
by  means  of  a  plate  or  other  device  represent- 
ing his  genuine  signature.  It  would  also  ex- 
clude from  its  definition  all  such  instruments 
charged  as  forgeries  where  the  similitude  of 
the  signer's  name  is  produced  by  a  plate  us^ 
by  the  forger.  It  can  hardly  be  possible  that 
these  are  not  forgeries  within  the  definition  of 
the  common  law;  and  if  they  are,  they  show 
that  it  is  not  necessary  that  the  name  which 
appears  upon  the  false  instrument  shall  be 
placed  thereon  by  means  of  a  pen  or  by  the 
actual  writing  of  it  in  script,  but  that  the 
crime  may  be  committed  as  effectually  if  it  is 
done  by  an  engraved  plate  or  type  so  arranged 
as  to  represent  or  forge  the  name  as  made  by 
the  actual  use  of  a  pen.  It  is  difilcult  to  per- 
ceive how  the  question  as  to  whether  the  for- 
gery was  committed  by  printing,  or  by  stamp- 
ing, or  with  an  engraved  plate,  or  by  writing 
with  a  pen,  can  change  the  nature  of  the  crime 
charged. 

Mr.  Bishop  in  the  second  volume  of  his 
work  on  criminal  law  discusses  this  subject 
with  his  usual  philosophical  acumen.  He 
says: 

'*Sec.  525.  Looking  at  the  writing  as  a  rep- 
resentation addressed  to  the  eye,  reason  teaches 
us  that  whether  it  is  made  with  the  pen,  with  a 
brush,  with  printers'  type  and  ink,  with  any 
other  instrument,  or  by  any  other  device  what- 
ever— whether  it  is  in  characters  which  stand 
for  words  or  in  characters  which  stand  for 
ideas,  in  the  English  language,  or  in  any  other 
language, — ^is  quite  immaterial,  provided  the 
representation  conveys  to  any  mind  the  sub^ 
stance  of  what  the  law  requires  to  constitute 
the  writing  whereof  forgery  may  be  committed. 
This  statement  of  the  doctrine  is  in  broader 
terms  than  are  to  be  found  in  the  books,  yet 
there  is  no  decision  contrary  to  what  is  thus 
said;  and,  beyond  doubt,  the  tribunals  will 
hold  the  law  as  thus  stated  whenever  the  oc- 
casion requires. 

"Sec.  526.  Thus  Mr.  Hammond  remarks: 
'The  question  upon  this  branch  of  the  inquiry 
remains,  whether  seals,  or  rather  their  impres- 
sions, with  other  similar  subjects,  are  upon  a 
similar  footing  with  writings  [here  employing 
the  word  in  its  restricted  sense];  and  in  all 
probability  it  will  be  found  that  they  are, 
though  no  positive  authority  has  sanctioned 
this  notion.'  ^' 

This  author  also  (quotes  from  the  fifth  report 
of  the  English  Cnminal  Law  Commission, 
made  in  1840,  p.  69  e<  «<^.,  in  which  is  found 
the  following  language,  speaking  of  forgery: 

"The  offense  extends  to  every  writing  used 
for  the  purpose  of  authentication;  as  in  the 
case  of  a  will,  by  which  a  testator  signifies  his 
intentions  as  to  the  disposition  of  his  property, 
or  of  a  certificate  by  which  an  officer  or  other 
authorized  person  assures  others  of  the  truth  of 
any  fact,  or  of  a  warrant  by  which  a  magis- 
trate signifies  his  authority  to  arrest  an  offend- 
er.   The  crime  is  not  confined  to  the  falsifica* 
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tion  of  mere  wiitioffB;  it  plainly  extends  to 
seals,  stamps,  and  lul  other  yisible  marks  of 
distinction  by  which  the  truth  of  any  fact  is 
authenticated,  or  the  quality  or  genuineness  of 
any  article  is  warranted;  and,  consequently, 
where  a  i>arty  may  be  deceived  and  deiraudea 
from  having  been,  by  false  signs,  induced  to 
give  credit  where  none  was  due." 

While  the  views  of  counsel  for  the  prisoner 
are  unsupported  by  anv  well  considered  1u- 
dicial  decision,  there  is  high  authority  for 
holding  the  contrary.  The  great  increase  in 
[4MI9]  the  use  of  printing  for  all  forms  of  instruments, 
such  as  deeds,  bonds,  tickets,  tokens  for  the 
payment  of  goods,etc.,  have  seemed  to  demand 
that  where,  either  by  the  common  law  or  by 
statute,  such  instruments  are  required  to  be  in 
writing,  the  term  "writing"  should  be  held  to 
include  printing  as  well  as  script. 

In  Emshaw  v.  Foster^  9  Pick.  812,  reference 
was  made  to  the  provision  of  the  Constitution 
of  the  State  of  Massachusetts  which  declared 
that  "every  member  of  the  House  of  Represen- 
tatives shall  be  chosen  by  written  votes."  A 
party  offered  his  ballot,  which  was  rejected, 
and  he  thereupon  sued  the  inspectors  of  the 
election  for  their  refusal  to  receive  his  vote. 
Thc^  declined  to  accept  it  upon  the  ground  that 
the  ballot  was  printed,  and  was  not  therefore 
"written"  within  the  meaning  of  the  Constitu- 
tion. The  court  however,  in  a  very  well  con- 
sidered opinion,  decided  that  the  printed  vote 
came  within  the  meaning  of  the  law  requiring 
▼otes  to  be  in  writing. 

In  the  subsequent  case  of  Cammonwealth  v. 
Bay,  8  Qray,  441,  the  defendant  was  indicted 
for  forgery,  and  the  question  was  whether  the 
Instrument  which  he  presented  constituted  a 
forgery  at  common  law.  The  court  said :  '  It 
Is  objected  that  the  crime  of  forger>'  cannot  be 
eommitted  by  counterfeiting  an  instrument 
wholly  printed  or  engraved,  and  on  which 
there  is  no  written  signature  personally  made 
by  those  to  be  bound.  The  question  is  wheth- 
er the  writing,  the  counterfeiting  of  which  is 
forgery,  may  not  be  whoUy  made  by  means  of 
printing  or  engraving,  or  must  be  written  by 
the  pen  bv  the  party  who  executes  the  contract. 
In  the  opinion  of  the  court,  such  an  instrument 
may  be  the  subiect  of  forgery,  when  the  entire 
contract,  including  the  signature  of  the  party, 
lias  been  printed  or  engraved.  The  cases  of 
forgery  generally  are  cases  of  forged  band- 
writing.  The  course  of  business,  and  the  ne- 
cessities of  greater  facilities  for  dispatch,  have 
Inlroduced,  to  some  extent,  the  practice  of 
having  contracts  and  other  instruments  wholly 
print^  or  engraved,  even  including  the  name 
of  the  party  to  be  bound,  ♦  *  *  u  has  never 
been  considered  any  objection  to  contracts 
required  by  the  Statute  of  Frauds  to  be  in 
writing  that  they  were  printed." 

Then  after  speaking  of  the  cases  in  which  a 
[470]  signature  made  by  the  pen  is  necessary  to  the 
execution  of  a  contract,  the  court  proceeds: 
"But  if  an  individual  or  a  corporation  do  in 
fact  elect  to  put  into  circulation  contracts  or 
bonds  in  which  the  names  of  the  contracting 
parties  are  printed  or  lithographed,  as  a  substi- 
tute for  being  written  with  the  pen,  and  so  in- 
tended, the  signatures  ai*e  to  all  intents  and 
purposes  the  same  as  if  written.  It  may  be 
more  difficult  to  establish  the  fact  of  their  sig- 
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natures;  but  if  shown,  the  effect  Is  the  same. 
Such  being  the  effect  of  such  form  of  execu- 
ting like  contracts,  it  would  seem  to  follow 
that  anv  counterfeit  of  it,  in  the  similitude  oi 
it,  would  be  making  a  false  writing  purport- 
ing to  be  that  of  another,  with  the  intent  to  de- 
fraud." 

It  was,  therefore,  held  In  that  case  that,  al- 
though he  did  not  personally  aid  in  the  man- 
ual operation  of  engraving  or  lithograpbinc 
the  spurious  instrument,  yet  it  being  conceded 
that  it  was  done  by  his  procuration,  the  defend- 
ant was  responsible.  That  was  the  case  of  a 
railroad  ticket,  and  the  applicability  of  the  de- 
cision to  the  matter  now  before  us  is  unques- 
tionable. 

The  case  of  People  v.  Sh&ner,  4  Park.  Cr. 
Rep.  166,  is  strikingly  Uke  the  present  one  in 
almost  every  particular.  There  the  prisoner 
had  been  committed  by  a  justice  of  the  peace 
on  the  preliminary  examination,  upon  a 
charge  of  having  in  his  possession,  knowingly, 
counterfeited  notes  of  the  Austrian  National 
Bank,  with  intent  to  defraud.  He  was 
brought  before  the  Supreme  Court  in  the  State 
of  New  York  by  a  wnt  of  ?idbea9  corpus,  and 
the  same  question  which  is  raised  here  was  there 
presented.  It  was  said  that  every  part  of 
these  bank  notes  upon  which  the  charge  was 
founded,  which  appeared  to  be  complete  and 
entirely  filled  up,  including  the  signature  of 
the  cashier  or  director,  was  evidently  a  print  or 
impression  from  an  engraved  plate.  The  ar- 
gument was  there  pressed,  as  in  this  case,  that 
these  notes  could  not  be  forgeries  for  that  rea- 
son, nor  could  they  be  the  subject  of  forgery. 
The  whole  question  was  very  fully  reviewed 
by  Judge  Sutherland  In  his  opinion,  in  which 
beheld  that  "the  word  'instrument'  includes 
not  only  'written  instruments'  and  'writings,' 
but  also  engraved  or  printed  instruments,  oe- 
ing  or  purporting  to  be  the  act  of  another:  in- 
deed, all  and  every  kind  of  instrument  by  the 
forging  of  which  any  person  may  be  affected, 
bound,  or  in  any  way  injured  in  his  person  or 
property.  I  do  not  see  why  an  engraved  or 
printed  instrument,  or  an  engraved  or  printed 
name,  affixed  to  an  instrument  by  a  person  is 
not  his  act,  and  may  not  purport  to  be  the  act 
of  another." 

The  same  principle  is  reaffirmed  by  the  Su- 
preme Court  of  Massachusetts  in  the  case  of 
Wheeler  v.  Lynde,  1  Allen,  402. 

We  are  of  opinion  that  the  decision  of  Commis- 
sioner Lyman,  committing  the  prisoner  to  the 
custody  of  the  Marshal  to  await  the  requisition  of 
the  Mexican  Government,  was  justified,  and  the 
judgment  of  the  Circuit  Court  dismimng  Vie 
writ  of  halieas  corpus  ie  accordingly  affirmed. 


STATE  OF  WISCONSIN,  Plff., 

V, 

PELICAN  INSURANCE   COMPANY  OP 
NEW  ORLEANJS. 

(See  S.  0.  Beporter^  ed.  065-800.) 

Jurisdiction,  of  supreme  court — corporation  is  a 
citizen — sutt  by  State— judicial  power — suits 
for  penalties — effect  of  judgments — nature  of 
action — extent  of  jurisdiction — action  for  pen- 
alty for  failure  of  insurance  company  to  fie 
report, 
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Supreme  Court  of  the  United  States. 


Got.  Tbrm, 


1.  By  the  ConsUtutiom  thfs  court  has  original  ia- 
risdlotlon  of  suits  brought  by  a  State  ajir&inst  cltl- 
sens  of  another  State,  and  of  controversies  between 
two  States* 

2,  A  corporation  created  by  a  State  is  a  citizen  of 
the  State,  within  the  meaning  of  the  provisions  of 
the  Constitution  and  Statutes  of  the  united  States 
which  define  the  Jurisdiction  of  the  federal  courts. 

8.  llie  mere  fact  that  a  State  is  the  plaintiff  is  not 
a  conclusive  test  that  the  controversy  is  one  in 
which  this  court  is  authorized  to  grant  relief  against 
another  State  or  her  citizens. 

4.  The  grant  of  Judicial  power  was  not  intended 
to  confer  upon  the  courts  of  the  United  States  ju- 
risdiction of  a  suit  or  prosecution  by  one  State,  of 
such  a  nature  that  it  could  not^  on  the  settled  prin- 
ciples  of  public  and  international  law,  be  enter- 
tained by  the  judiciary  of  the  other  State. 

5.  The  rule  that  the  courts  of  no  country  execute 
the  penal  laws  of  another  applies  not  only  to  pros- 
ecutions and  sentences  for  crimes  and  mbdemean- 
ors,  but  to  all  suits  in  favor  of  the  State  for  the  re- 
covery of  pecuniary  penalties  for  any  violations  of 
statutes  tor  the  protection  of  its  revenue,  or  other 
municipal  laws,  and  to  all  Judgments  for  such  pen- 
alties'. 

G.  The  provisions  of  the  Constitution  and  of  the 
Act  of  Congress,  by  which  the  Judgments  of  one 
State  are  to  have  faith  and  credit  given  to  them  in 
another  State,  establish  a  rule  of  evidence,  rather 
than  of  jurisdiction ;  they  do  not  affect  the  Jurisdic- 
tion of  the  court  in  which  the  Judgment  is  rendered 
or  of  that  in  which  it  is  offered  in  evidence. 

7.  The  nature  of  a  cause  of  action  is  not  changed 
by  recovering  Judgment  upon  it;  and  a  court  to 
wnich  a  Judgment  is  presented  for  enforcement 
may  ascertain  whether  the  claim  is  really  one  that 
the  cuurt  is  authorized  to  enforce. 

8.  The  origiDol  Jurisdiction  of  this  court  over  con- 
troversies between  a  State  and  citizens  of  an- 
other State,  or  of  a  foreign  country  does  not  ex- 
tend to  a  suit  by  a  State  to  recover  penalties  for  a 
breach  of  her  own  municipal  law, 

9.  This  court  cannot  entertain  an  original  action 
to  compel  an  insurance  corporation  of  one  State  to 
pay  to  another  State  the  amount  of  a  Judgment  r^ 
covered  by  the  latter,  for  a  penalty  imposed  by  its 
statute  upon  such  insurance  corporation  for  doing 
business  in  such  State,  without  having  first  depos- 
ited with  the  proper  ofiQcer  of  the  Suite  the  state- 
ment of  its  property  and  business  required  by  such 
statute. 

[No.  8  Orig.] 

Argued  April  £5, 1887.  Decided  M(jty  14, 1888. 

ACTION  of  debt  by  the  State  of  Wisconsin 
against  a  cor|x>ration  of  Louisiana,  upon  a 
judgment  recovered  bv  said  State  against  said 
corporation  for  a  penalty  imposed  by  the  stat 
ute  of  Wisconsin  upon  an  insurance  company 
of  another  State  for  doing  business  in  that 
State,  without  having  deposited  in  the  office  of 
the  State  Commissioner  of  Insurance  Uie  an- 
nual statement  of  its  business  and  property  as 
required  by  such  statute.  The  action  is  an 
original  one  commenced  in  the  first  instance  in 
this  court.  The  answer  sets  up  that  the  cause 
of  action  on  which  the  judgment  was  recovered 
was  the  penalty  above  mentioned,  and  alleges 
that  this  court  has  not  jurisdiction  of  a  contro- 
versy of  this  nature  between  a  State  and  a  citi- 
zen of  another  State.  The  plaintiff  demuned 
to  the  answer,  and  this  court  gave  judgment 
fur  the  defendant  on  the  demurrer. 

Statement  by  Mr.  Justice  Gray : 
This  was  an  action  of  debt,  commenced  in 
this  court  by  the  State  of  Wisconsin  against  a 
corporation  of  Louisiana.  The  declaration  was 
us  follows: 

'•The  plaintiff,  the  State  of  Wisconsin,  and 
one  of  the  States  of  the  United  States,  now 
comes  and  complains  of  the  defendant,  the  Pel- 
ican Insuranoe  Company  of  New  Orleans,  a  cor- 
poration duly  organized  and  existing  under  the 
laws  of  the  State  of  Louisiana,  in  a  plea  of  debt: 
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"  For  that,  whereas,  the  plaintiff,  the  said 
State  of  Wisconsin,  on  the  16tb  day  of  Sep- 
tember, in  the  year  1886,  at  the  County  of  Dane, 
in  the  said  State  of  Wisconsin,  and  in  and  be- 
fore the  Dane  County  Circuit  Court,  in  said 
State— such  court  being  then  and  there  a  court 
of  general  jurisdiction  under  the  laws  of  said 
State — and  by  the  consideration  and  judgment 
of  the  said  court,  recovered  against  the  said  de- 
fendant, the  said  Pelican  Insurance  Company,  [3M6] 
a  judgment  in  favor  of  the  said  plaintiff  for  tne 
sum  of  eight  thousand  l^ve  hundred  dollars 
damages,  together  with  the  further  sum  of 
forty-five  dollars  and  thirty-nine  cents  for  costs 
anddisbursements,  amounting  in  all  to  Use  sum 
of  eight  thousand  five  hundred  and  forty-five 
dollars  and  thirty-nine  cents;  which  said  judg- 
ment stUl  remains  in  that  court  in  full  force 
and  effect,  and  not  in  anywise  modified,  re- 
versed, set  aside,  appealed  from,  or  otherwise 
vacated;  and  the  said  plaintiff,  the  said  State 
of  Wisconsin,  hath  not  obtained  any  satisfac- 
tion upon  the  said  judgment,  but,  on  the  con- 
trary, the  whole  thereof,  together  with  interest 
thereon  from  said  date  of  such  judgment,  re- 
mains wholly  unpaid  and  owing;  wnereby  an 
action  hath  accrued  unto  the  said  plaintiff,  the 
paid  State  of  Wisconsin,  to  demand  and  have 
from  and  of  the  said  defendant  the  said  sum  of 
eight  thousand  five  hundred  and  forty-five  dol- 
lars and  thirty  nine  cents,  with  interest. 

**  Wherefore  the  said  plaintiff,  the  said  State 
of  Wisconsin,  saith  that  the  plaintiff  is  in  jured 
and  hath  sustained  damage  to  the  said  amount 
of  eight  thousand  five  hundred  and  forty-five 
dollars  and  thirty-nine  cents,  with  interest,  and 
therefore  it  brings  this  suit 

Annexed  to  the  declaration  was  a  copy  of  the 
record  of  the  judgment  therein  described, 
which  showed  tnat  it  was  rendered  on  defaidt 
of  the  defendant,  after  service  of  summons  on 
three  persons,  each  of  whom  was  stated  in  the 
officers  return  to  be  a  resident  and  a  citizen  of 
Wisconsin  and  an  agent  of  the  defendant,  upon 
a  complaint  alleging  that  the  defendant  had 
done  business  in  the  State  for  thirty  months, 
without  having  itself,  or  by  any  officer,  agent 
or  other  person  in  its  behalf,  prepared  or  de- 
posited in  the  office  of  the  commissioner  of  in- 
surance of  the  State  annual  statements  of  its 
business,  as  required  by  the  provision  of  see- 
tion  1920  of  the  Revised  Statutes  of  Wisconsin, 
and  that  the  defendant  had  thereby  become  in- 
debted to  the  nlaiutiff  in  the  sum  of  $15,000, 
according  to  that  provision. 

By  that  section  of  the  Revised  Statutes  of 
Wisconsin,  it  is  enacted  that  the  president  or  ^^ 

vice  president  and  seci*ctary  of  each  fire  insur-  [86T] 
ance  corporation  doing  business  in  the  State 
shall,  annually,  within  the  month  of  January, 
prepare  and  deposit  in  the  office  of  the  commis- 
sioner of  insurance  a  statement,  verified  by 
their  oaths,  of  the  business  of  the  corporation 
during  the  year,  and  of  the  condition  thereof 
on  the  81st  day  of  December  then  next  preced- 
ing, exhibiting  various  items,  enumerated  in 
the  statute,  as  to  its  capital  stock,  property  or 
assets,  liabilities,  income  and  expenditures,  and 
any  other  items  or  facts  which  the  commission- 
er of  insurance  may  require,  and  that '  'for  any 
failure  to  make  and  deposit  such  annual  state- 
ment, or  to  promptly  reply  in  writing  to  any 
inquiry  addressed  by  the  commissioner  of  in- 
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«Qnuioe  in  relati<m  to  the  businees  of  any  such 
corporatioD,  or  for  willfully  making  any  false 
statement  therein,  eveij  auch  corporation  or 
<ifficer  80  failing  or  making  such  false  statement 
«hall  forfeit  five  hundred  dollars,  and  for  neg- 
lecUng  to  file  such  annual  statement  an  addi- 
tional five  hundred  dollars  for  efvery  month 
that  such  corporation  shall  continue  thereafter 
to  transact  any  insurance  business  in  this  State 
until  such  statement  be  filed." 

By  the  Statute  of  Wisconsin  of  1885,  chap. 
895  (which  took  effect  April  12, 1685),  §  1,  it  is 
"made  the  duty  of  the  commissioner  of  insur- 
ance to  prosecute  to  final  judgment,  in  the  name 
of  the  State,  or  to  comprom&e,  settle  or  com- 
pound, every  forfeiture  incurred  by  an  insur- 
ance corporation,  by  its  failure  to  comply  with, 
or  for  its  violation  of,  an v  law  of  the  State,  of 
which  he  may  be  credibly  informed;"  and  by 
g  2,  "one  half  of  every  sum  collected,  paid  or 
received  by  virtue  of  §  1  of  this  Act  Aall  be 
paid  into  the  state  treasuir,  and  the  remainder 
shall  belong  to  the  commiasioner  of  insurance, 
who  shall  pay  all  expenses  incurred  in  prose- 
cuting all  actions  brought  to  enforce  the  pay- 
ment of  such  forfeitures,  both  In  and  out  of  the 
State,  and  shall  pay  all  expenses  incident  to  the 
collection  of  such  forfeitures." 

In  the  present  action  in  this  court,  the  de- 
fendant filed  several  pleas»  the  first  of  which 
was  as  follows: 

"The  defendant  is  a  dvil  corporation,  organ- 
ized under  the  terms  of  the  Revised  Statutes  of 
the  State  of  Louisiana,  sections  68&-688,  both 
[t68]  inclusive,  and  is  authorized  to  effect  fire  insur- 
ances, and  is  subject  to  suit  and  required  todo- 
termine  its  domicil  in  the  city  aforesaid,  and  to 
maintain  and  designate  an  officer  of  that  Com- 
pany to  receive  there  citations  and  other  ludi- 
dal  writs  and  notices.  This  duty  has  been 
fulfilled  from  the  date  of  the  organization,  and 
the  charter  of  the  Company  has  been  recorded 
and  published,  as  those  statutes  require,  in  the 
office  of  the  recorder  of  mortgages  and  a  city 
paper,  for  the  time  defined  in  the  statute,  ^o 
other  designation  has  been  made  or  required  of 
the  defencusint.  The  section  six  hundred  and 
eighty-seven  of  the  Revised  Statutes  of  the 
United  States  defines  the  originsd  iurisdiction 
of  this  court,  and  designates  as  subjects  for  the 
exercise  of  that  jurisdiction,  where  a  State  is 
the  complainant,  citizens  of  States  other  than 
of  the  plaintiff  or  complainant;  and,  that  there 
should  be  no  error  on  ihe  subicct,  the  first  sec- 
tion of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States  exactly  describes 
all  of  those  who  are  citizens.  The^  are  natural 
persons  born  or  naturalized  within  the  limits 
cf  the  United  States;  and  having  a  residence  in 
any  State  determines  the  State  in  which  he  may 
have  privilege  or  immunity  as  a  citizen.  More- 
over, the  complaint  of  the  plaintiff  discloses 
that  this  defendant  is  a  fire  insurance  company, 
without  political  character  or  interstate  reJa- 
tions,  and  had  its  origin  and  domicil  in  New 
Orieans,  and  that  the  said  Corporation  had 
offended  the  State  of  Wisconsin  by  imputed 
and  allied  disobedience  or  inattention  to  her 
statute  taws,  and  had  incurred  heavy  forfeit- 
ures and  penalties  by  such  offenses  to  the  sum 
stated  in  the  demand,  and  for  the  collection  of 
which  fines  and  forfeitures  this  suit  has  been 
commenced  in  this  court.    But  the  defendant 


says  that  the  statute  of  the  United  States,  above 
cited,  further  defines  the  cause  for  ^e  exercise 
of  original  Jurisdiction,  that  the  controversy 
should  be  of  a  civil  nature.  It  excludes  from 
cognizance  of  this  court  the  punitive  statutes 
and  divers  litigations  arising  out  of  the  internal 
and  peculiar  or  peevish  regulations,  accompa- 
nied with  fines,  forfeitures  and  arbitrary  ex- 
actions, which  a  State  may  impose  upon  citi- 
zens or  corporations  of  other  States  from  a  just 
cause,  or  from  caprice  or  captiousness.  The 
controversy  must  be  of  a  civil  nature,  and  not 
of  the  punitive  nature,  as  shown  by  this  record. 
Wherefore  this  defendant  submits  to  this  court 
that  the  complaint  of  this  plaintiff  does  not 
show  a  cause  within  the  original  jurisdiction  of 
the  court,  nor  within  the  terms  of  the  statutes 
of  the  United  States." 

To  this  plea  the  plaintiff  filed  a  general  de- 
murrer, upon  which  the  case  was  set  down  for 
argument 

Mimn,  Samuel   SheUabaivor,  J,  M. 

WUnon  and  H.  W.  Chynoweth,  for  plaintiit: 

The  plea  is  bad  fcnr  duplicity  or  multifarious- 
ness. 

Bhode  Island  v.  ManaehuteUs,  89  U.  S.  14 
Pet.  211  (10:428);  Lord  v.  7\/l&r,  14  Pick.  164; 
Dunning  v.  Otoen,  14  Mass.  157;  Hooper  Y.  «/U- 
Uson,  22  Pick.  250. 

The  present  action  is  in  no  sense  penal. 

BiddU  Y.  Wilkins,  26  U.  S.  1  Pet  692  (7:818); 
Pennington  v.  Qibeon,  57  U.  S.  16  How.  65  (14: 
847);  Freem.  Judg. ;  Johnson  Y.  Butler,  2  Iowa, 
585;  Taylor  v.  Root,  4  Eeyes,  885;  Thatcher  t. 
Gammon,  12  Mass.  268;  Spencer  v.  Brockway, 
1  Ohio,  259;  Indiana  v.  Hdmer,  21  Iowa,  870; 
ffealyv.  Root,  11  Pick.  890. 

This  Corporation  is  a  citizen  of  another  State, 
within  section  2,  article  8,  and  section  687  of 
the  Revised  Statutes. 

Paul  V.  Virginia,  75  U.  a  8  Wall  178  (19: 
859);  LouienOe,  0,  dCR.B.  (Jo.  v.  Lete(m,  48 
U.  8.  2  How.  497  (11:  858);  MarehaU  v.  Baiti- 
mare  d  0.  R.  R.  Co,  57  U.  S.  16  How.  814  (14: 
958):  Co^ngton  Drawbridge  Oo,  v.  Shepherd,  61 
U.  S.  20  How.  283  (15:898);  Ohio  dM.R.R. 
Oo.  V.  WheOer,  66  U.  S.  1  Black,  297  (17: 188); 
National  SteamMp  Oo.  v.  Tugman,  106  U.  S. 
120  (27:88):  Penneylvania  v.  Wheeling  d  B. 
Bridge  Oo.  54  U.  S.  13  How.  518  (14:249);  Wis- 
consin V.  Duluth,  96  U.  S.  879  (24:668):  Penn- 
sylvania  v.  Quicksaver  Min.  Oo.  77  U.  S.  10 
Wall.  558  (19:998);  New  England  Mut.  L.  Ins. 
Co.  v.  Woodworth,  111  U.  S.  146  (28:881);  La- 
fayette Ins.  Oo.  v.  French,  59  U.  S.  18  How.  404 
(15:451);  Baltimore  db  O.R.R.  Oo.  y.  Harris, 
79  U.  S.  12  Wall.  65  (20:854);  Ex  parte  Shot- 
lenberger,  96  U.  S.  869  (24:858);  Baliimore  d  0. 
R.  R.  Co.  V.  Kooniz,  104  U.  S.  5-10  (26:648, 
644);  St.  Clair  Y.  Cox,  106  U.  S.  850  (27:222). 

A  corporation  of  one  State  doing  business  in 
another  State  is  suable  where  its  business  is 
done,  if  the  laws  make  provision  to  that  effect 

LafayetU  Ins.  Co.y.  French,  59  U.  S.  18  How. 
404  (15:451);  Baltimore  d  0.  R.  R.  Oo.  v.  Har- 
ris, 79  U.  S.  12  Wall.  65  (20:854). 

Mr.  John  A,  Campbell*  for  defendant: 

Section  687  of  the  Kevised  Statutes  of  the 
United  States  invests  this  court  with  original 
jurisdiction  of  controversies  of  a  civil  nature, 
between  a  State  and  citizens  of  other  States  or 
aliens. 
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ChMolm  ▼.  Oetnvia,  2  U.  S.  2  DaU.  419  (1: 

440). 

In  a  case  between  a  State  and  its  citizens  in 
whicb  a  State  is  enforcing  its  penal  laws,  the 
supreme  court  cannot  take  originallurisdiction . 

Coh^m  V.  Virginia,  19  U.  S.  6  Wheat.  264  (5: 
267);  Houston  ▼.  Moore,  16  U.  S.  8  Wheat.  438 
r4:428);  Betpvblica  y.  Ool)bet,  8  U.  S.  8  DaU.  467 
(1:688);  U.  8.  t.  Lathrop,  17  Johns.  4;  ffcUsey 
V.  McLean,  12  AUen.  488;  First  Nat.  Bank  v. 
Price,  88  Md.  487;  Dane  v.  Dane  Mfg,  Co,  14 
Gray.  488;  Dvffi^  v.  8taU,  7  Wis.  672;  Flasli 
V.  Conn,  109  U.  S.  871  (27;966);  Whart.  Conf. 
L.  J  888;  Taylor.  Law  Corp.  764, 766. 

Penal  laws  of  foreign  countries  are  strictly 
locaL 

Story,  Confl.  L.  §§  61^-^21;  Westlake,  In- 
temat.  L.  §  408. 

The  lex  loci  must  needs  govern  all  criminal 
Jurisdiction,  from  the  nature  of  the  thing  and 
the  purpose  of  the  jurisdiction. 

Foeliz,  Droit  Intemat  §  666,  p.  672;  1  Mar- 
tens, Ck>urs  de  Pub.  Droit,  104;  2  Calvo,  Droit 
Int  816,  §§  1162-1182. 

Penal  laws  have  no  extraterritorial  force. 

Whart.  Confl.  L.  2d  ed.  J§  883,  666,  4;  De 
Brimont  y.  Penniman^  10  Blatchf.  486;  Com- 
monwealth  y.  Green,  17  Mass.  616;  EiU  v.  Fra- 
tier,  22  Pa.  820;  dims  v.  Sime,  76  N.  Y.  466; 
Campbell  v.  State,  28  Ala.  44;  Miller  y.  White, 
60  N.  Y.  187. 

The  statute  upon  which  the  plaintift  in  this 
court  recovered  its  Judgment  m  its  court  of 
general  Jurisdiction  u  a  penal  statute. 

Harris,  Or.  L.  4. 

Mr,  Justice  Cb*ay»  after  stating  the  case,  de- 
livered the  opinion  of  the  court: 

This  action  is  brought  upon  a  Judgment  re- 
covered by  the  State  of  Wisconsin  in  one  of 
her  own  courts  against  the  Pelican  Insurance 
Company,  a  Louisiana  corporation,  for  penal- 
ties imposed  by  a  statute  of  Wisconsin  for  not 
makinc  returns  to  the  insurance  commissioner 
of  the  State,  as  required  by  that  statute.  The 
leading  question  argued  at  the  bar  is  whether 
such  an  action  is  within  the  original  Jurisdic- 
tion of  this  court. 

The  ground  on  which  the  Jurisdiction  is  in- 
voked 18  not  the  nature  of  the  cause,  but  the 
character  of  the  parties,  the  plaintiff  being  one 
of  the  States  of  the  Union,  and  the  defendant 
a  corporation  of  another  of  those  States. 

The  Constitution  of  the  United  States,  as 
originally  established,  ordains  in  art.  8,  sec.  2, 
that  the  Judicial  power  of  the  United  States 
shall  extend  "to  controversies  between  two  or 
more  States,  between  a  State  and  citizens  of 
another  State,  between  citizens  of  different 
States,  between  citizens  of  the  same  State  claim- 
ing lands  under  grants  of  different  States,  and 
between  a  State,  or  the  citizens  thereof,  and  for- 
eign States,  citizens  or  subjects;"  and  that  in 
all  cases  "in  which  a  State  shall  be  party"  this 
court  shall  have  original  Jurisdiction.  The 
Eleventh  Article  of  Amendment  simply  de- 
clares that  "the  judicial  power  of  the  United 
States  shall  not  be  construed  to  extend  to  any 
suit,  in  law  or  equity,  commenced  or  prose- 
cuted against  one  of  the  United  States  by  citi- 
zens of  another  State,  or  by  citizens  or  subjects 
of  any  foreign  State." 

By  the  Constitution,  therefore,  this  court  has 
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original  Jurisdiction  of  suits  brought  by  a  State 
agiunst  citizens  of  another  State,  as  well  as  of 
controversies  between  two  States;  and  it  is  well 
settled  that  a  corporation  created  by  a  State  is 
a  citizen  of  the  State,  within  the  meaniuj?  of 
those  provisions  of  the  Constitution  and  Stat- 
utes of  the  United  States  which  define  the  Ju- 
risdiction of  the  federal  courts.  Kansas  Pae, 
B,  Co.  V.  Atchison,  T.  db  8,  F.  B,  Co,  112  U.  8. 
414  [28:7941;  Pauly.  Virginia,  8  WaU.  168. 178 
[19:857,869];  Penneylvania  v.  Wheding  db  B. 
Bridge  Co.  18  How.  618  [14:249]. 

Yet,  notwithstanding  the  comprehensive 
words  of  the  Constitution,  the  mere  fact  that  a 
State  is  the  plaintiff  is  not  a  conclusive  test  that 
the  controversy  is  one  in  which  this  court  is 
authorized  to  grant  relief  aniinst  another  State 
or  her  citizens;  and  a  consideration  of  the  cases 
in  which  it  has  heretofore  had  occasion  to  pass 
upon  the  construction  and  effect  of  these  pro* 
visions  of  the  Constitution  ma^  throw  light  on 
the  determination  of  the  question  before  us. 

As  to  "  controversies  between  two  or  more  [SJJ38] 
States:"  The  most  numerous  class  of  which 
this  court  has  entertained  jurisdiction  is  that  of 
controversies  between  two  States  as  to  the  boim- 
daries  of  their  territory,  such  as  were  deter- 
mined before  the  Revolution  by  the  King  in 
council,  and  under  the  Articles  of  Confedera- 
tion (while  there  was  no  national  Judiciary)  by 
committees  or  commissioners  appointed  by 
Congresa  Story,  Const.  §  1681;  New  Jersey  y. 
Newfork,  8  Pet.  461  [7:741];  8.  C.  6  Pet  284 
[8:127];  6  Pet.  828  [8:414J;  Mode  Island  v. 
Massachusetts,  12  Pet.  667.  724,  736,  769  [9: 
1288, 1260, 1266. 12741;  8.  C.  18 Pet.  28  [10:41]; 
14  Pet.  210  [10:428];  16  Pet  288  [10:721];  4 
How.  691,628  [11:1116,1182];  Missouri  v.  loina, 
7  How.  660  [12:861],  and  10  How.  1  [18:308]; 
Florida  v.  Georgia,  17  How.  478  ri6:1811;  Ala- 
bama y.  Georgia,  28  How.  606  [16:566];  Vir- 
ginia y.  West  Virginia,  11  Wall.  89  ^0:67]; 
Missouri  v.  Kentucky,  Id.  896  [20:116].  See 
also  Georgia  v.  8tanton,  6  Wall.  50,  72,  73  [18: 
721,  728,  724]. 

The  books  of  reports  contain  but  few  otbei 
cases  in  which  the  aid  of  this  court  has  been 
invoked  in  controversies  between  two  States. 

In  Fowler  v.  Lindsey  and  Fowler  v.  Miller^ 
actions  of  ejectment  were  pending  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Connecticut  between  private  citizens  for 
lands  over  which  the  States  of  Connecticut  nna 
New  York  both  claimed  Jurisdiction;  and  a  writ 
of  certiorari  to  remove  those  actions  into  this 
court  as  belonging  exclusively  to  its  jurisdiction 
was  refused,  because  a  State  was  neither  nomi- 
nally nor  substantially  a  party  to  them.  8  Dull. 
411  [1:6581.  Upon  a  bill  in  equity  afterwards 
filed  in  this  court  bv  the  State  of  New  York 
against  the  State  of  Connecticut  to  st^  the  ac- 
tions of  ejectment,  this  court  refused  the  io- 
junction  prayed  for,  because  the  State  of  New 
York  was  not  a  party  to  them,  and  had  no  such 
interest  in  tbeir  derision  as  would  support  the 
bill.  New  York  v.  Connecticut,  4  DalL  1,  8  [1: 
7151. 

This  court  has  declined  to  take  Jurisdiction 
of  suits  between  States  to  compel  the  perform- 
ance of  obligations  which,  if  the  States  had 
been  independent  nations,  could  not  have  been 
enforced  Judicially,  but  only  through  the  po- 
litical departments  of  their  governments.  Thus, 
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in  KenttteJlM  ▼.  DennUon,  24  How.  66  [16:717], 
where  the  State  of  Kentucky,  by  her  governor, 
r2891  *PP^^  ^o  ^^  coart  in  the  exercise  of  its  orig- 
inal  Jurisdiction  for  a  writ  of  mandamus  to  the 
€k>Temor  of  Ohio  to  compel  him  to  surrender  a 
fugitive  from  justice,  this  court,  while  holding 
that  the  case  was  a  controversy  between  two 
States,  decided  that  it  had  no  authority  to  ^nt 
the  writ  And  in  Ifmo  HampMre  v.  Loinsiana, 
and  New  York  v.  Louisiana,  108  U.  S.  76  [27; 
656],  it  was  adjudged  that  a  State,  to  whom, 

gursuant  to  her  statutes,  some  of  her  citizens, 
olding  bonds  of  another  State,  had  assigned 
them  in  order  to  enable  her  to  sue  on  and  col- 
lect them  for  the  benefit  of  the  assignors,  could 
not  maintain  a  suit  against  the  other  State  in 
this  court  See  also  €nerokee  Nation  v.  Oeorgia, 
6  Pet  1,  20.  28,  51,  75  r8:25,  82,  84,  48,  61]. 

In  South  Carolina  ▼.  Georata,  08  IT.  S.  4  [28: 
782],thi8  court,  speaking  by  Jfr.  JusUee  Strong, 
left  the  question  open,  whether  "a  State,  when 
suing  in  this  court  for  the  prevention  of  a  nui- 
sance in  a  navigable  river  of  the  United  States, 
must  not  aver  and  show  that  it  will  sustain 
some  special  and  peculiar  injury  therefrom, 
Boch  as  would  enable  a  private  person  to  main- 
tain a  similar  action  in  another  court;"  and  dis- 
missed the  bill,  because  no  unlawful  obstruc- 
tion of  navigation  was  proved.    P.  14  [7851. 

As  to  "controversies  between  a  State  and  the 
citizens  of  another  State:"  The  object  of  vest- 
ing in  the  courts  of  the  United  States  Jurisdic- 
tion of  suits  by  one  State  against  the  citizens  of 
another  was  to  enable  such  controversies  to  be 
determined  by  a  national  tribunal,  and  thereby 
to  avoid  the  partialitv,  or  suspicion  of  partiality, 
which  might  exist  if  the  plaintiff  State  were 
compelled  to  resort  to  the  courts  of  the  State  of 
which  the  defendants  were  citizens.  Federal- 
bt.  No.  80;  Chief  Justice  Jay,  in  Chieholm  v. 
Georgia,  2  Dall.  419,  475  [1:440,  464];  Story, 
Const  §§  1688,  1682.  The  grant  is  of  "judi- 
cial power,"  and  was  not  intended  to  confer 
upon  the  courts  of  the  United  States  jurisdic- 
tion of  a  suit  or  prosecution  by  the  one  State, 
of  such  a  nature  that  it  could  not,  on  the  settled 
principles  of  public  and  international  law,  be 
entertained  by  the  judiciary  of  the  other  State 
at  aU. 

By  the  law  of  England  and  of  the  United 
States,  the  penal  laws  of  a  country  do  not  reach 
[S90]  beyond  its  own  territory,  except  when  extended 
t)}r  express  treaty  or  statute  to  offenses  com- 
mitted abroad  by  its  own  citizens;  and  they 
must  be  administered  in  its  own  courts  only, 
and  cannot  be  enforced  by  Uie  courts  of  another 
country.  Wheat  Intemat  L.  8th  ed.  §§  118, 
121. 

Chief  Justice  Marshall  stated  the  rule  in  the 
most  condensed  form,  as  an  incontrovertible 
maxim:  "The  courts  of  no  country  execute  the 
penal  laws  of  another."  *  The  Antelope,  10 
Wheat.  66,  128  [6:268,  2821. 

The  only  cases  in  whicn  the  courts  of  the 
United  States  have  entertained  suits  by  a  for- 
eign State  have  been  to  enforce  demands  of  a 
strictly  civil  nature.  I^  Sapphire,  11  Wall 
164  [20:127];  King  of  Spain  y.  Oliver,  2  Wash. 
420,  and  Pet  C.  C.  217. 276.  The  case  of  The 
Sapphire  was  a  libel  in  admiralty,  filed  l^  the 
late  Emperor  of  the  French,  and  prosecuted  by 
the  French  Republic  after  his  deposition,  to  re- 
cover damages  for  a  collision  between  an  Amer- 
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ican  ship  and  a  French  transport;  and  Mr,  Jus- 
tice Bradiej,  delivering  the  jud^^mcnt  of  this 
court  sustaining  the  suit,  said:  "A  foreijrn  sov- 
ereign, as  well  as  any  other  foreign  person, 
who  has  a  demand  of  a  civil  nature  against  any 
person  here,  may  prosecute  it  in  our  courts.  • 
P.  167  [1301.  The  case  of  The  King  of  Spain 
V.  Oliver,  although  a  suit  to  recover  duties  im- 
posed bv  the  revenue  laws  of  Spain,  was  not 
founded  upon  those  laws,  or  brought  against  a 
person  who  had  broken  them,  but  was  in  the 
nature  of  an  action  of  assumpsit  a^nst  other 
persons  alleged  to  be  bound  by  their  own  con> 
tract  to  pay  the  duties;  and  the  action  failed  be- 
cause no  express  or  implied  contract  of  the  de* 
fendants  was  proved.    Pet  0.  C.  286-290. 

The  rule  that  the  courts  of  no  country  ex* 
ecute  the  penal  laws  of  another  applies  not  only 
to  prosecutions  and  sentences  for  crimes  and 
misdemeanors,  but  to  all  suits  in  favor  of  the 
State  for  the  recovery  of  pecimiary  penalties 
for  any  violation  of  statutes  for  the  protection 
of  its  revenue,  or  other  municipal  laws,  and  to 
all  judgments  for  such  penalties.  If  this 
were  not  so,  all  that  would  be  necessary  to 
give  ubiquitous  effect  to  a  penal  law  would  be 
to  put  the  claim  for  a  penalty  into  the  shape  of 
a  judgment  Whart  Confl.  L.  §^  838;  West- 
lake,  Intemat.  L.  1st  ed.  §  888;  Piggott,  For- 
eign Judg.  209,  210. 

Lord  Karnes,  in  his  Principles  of  Equity, 
cited  and  approved  by  Mr,  Juetiee  Story  in  his 
Commentaries  on  the  Conflict  of  Laws,  after 
having  said,  "The  proper  place  for  punishment 
is  where  the  crime  is  committed,  and  no  society 
takes  concern  in  any  crime  but  what  is  hurtful 
to  itself;"  and  recognizing  the  duty  to  enforce 
foreign  judgments  or  decrees  for  civil  debts  or 
damages,  adds:  "But  this  includes  not  a  decree 
decerning  for  a  penalty;  because  no  court 
reckons  itself  bound  to  punish,  or  to  concur  in 
pimishing,  any  delict  committed  extra  territo- 
rium:*  2  Eames,  Equity,  8d  ed.  826,  866; 
Story,  Confl.  L.  §§  600,  m. 

It  is  true  that  if  the  prosecution  in  the  courts 
of  one  country  for  a  violation  of  its  municipal 
law  is  in  rem,  to  obtain  a  forfeiture  of  specific 
property  within  its  jurisdiction,  a  judgment  of 
forfeiture,  rendered  after  due  notice,  and  vest- 
ing the  title  of  the  property  in  the  State,  will  be 
recognized  and  upheld  in  the  courts  of  any  other 
country  in  which  the  title  to  the  property  is 
brought  in  issue.  Rose  v.  Himely,  4  Cranch, 
241  [2:6081;  Hudson  v.  GuesUer,  Id.  293  [2: 
625];  Bradstreet  v.  Neptune  Ins  Co.  8  Sumn. 
600, 605;  Piggott,  Foreign  Judg.  264.  But  the 
recognition  of  a  vested  titie  in  property  is  quite 
different  from  the  enforcement  of  a  claim  for  a 
pecuniary  penalty.  In  the  one  case,  a  com- 
plete title  in  the  property  has  been  acquired  by 
the  forei^  judgment;  in  the  other,  further  ju- 
dicial action  is  sought  to  compel  the  payment 
by  the  defendant  to  the  plaintiff  of  money  in 
which  the  plaintiff  has  not  as  yet  acquired  any 
specific  right. 

The  application  of  the  rule  to  the  courts  of 
the  several  States  and  of  the  Unit^  States  is 
not  affected  by  the  provisions  of  the  Constitu- 
tion and  of  the  Act  of  Congress,  by  which  tiie 
Judgments  of  the  courts  of  any  State  are  to 
lave  su(  h  faith  and  credit  given  to  them  in 
every  court  within  the  United  States  as  they 
have  by  law  or  usage  in  the  State  in  which 
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they  were  rendered.  Const,  art.  4,  sec.  1;  Act 
May  26,  1790,  chap.  11, 1  Stat,  at  L.  122;  Rev. 
Stat.  §  906. 

Those  provisions  establish  a  rule  of  evidence, 
rather  than  of  jurisdiction.  While  they  make 
the  record  of  a  judgment,  rendered  after  due 
notice  in  one  State,  conclusive  evidence  in  the 
courts  of  another  State,  or  of  the  United  States, 
of  the  matter  adjudged,  they  do  not  affect  the 
jurisdiction,  either  of  the  court  in  which  the 
ludgment  is  rendered,  or  of  the  court  in  which 
it  is  offered  in  evidence.  Judgments  recovered 
in  one  State  of  the  Union,  when  proved  in  the 
courts  of  another  government,  whether  State  or 
national,  within  tiae  United  States,  differ  from 
judgments  recovered  in  a  foreign  country  in 
no  other  respect  than  in  not  bein^  re-examinable 
on  their  merits,  nor  impeachaole  for  fraud  in 
obtaining  them,  if  rendered  by  a  court  having 
jurisdiction  of  the  cause  and  of  the  parties. 
HariUsy  v.  Donoghue,  116  U.  S.  1,  4  [29: 585, 
586.] 

In  the  words  of  Mr.  Justice  Story,  cited  and 
approved  by  Mr.  Justice  Bradley  speaking  for 
this  court,  "The  Constitution  did  not  mean  to 
confer  any  new  power  upon  the  States,  but 
simply  to  reeulate  the  effect  of  their  acknowl- 
edged jurisdiction  over  persons  and  things 
within  their  territorv.  It  did  not  make  the 
judgments  of  other  States  domestic  judgments 
to  aJl  intents  and  purposes,  but  only  gave  a 
general  validity,  faith  and  credit  to  them  as 
evidence.  No  execution  can  issue  upon  such 
judgments  without  a  new  suit  in  the  tribunals 
of  other  States.  And  they  enioy  not  the  right 
of  prioritv  or  lien  which  they  have  in  the  State 
where  they  are  pronounced,  but  that  only 
which  the  lex  fori  gives  to  them  by  its  own 
laws  in  their  character  of  foreign  judgments." 
Story,  Confl.  L.  §  609;  Thompson  v.  Whitman, 
1»  Wall.  467.  462,  468  [21: 897,  899.] 

A  ludgment  recovered  in  one  State,  as  was 
said  by  Mr,  Justice  Wayne,  delivering  an  ear- 
lier judgment  of  this  court,  *'does  not  carry 
with  it,  into  another  State,  the  efficacy  of  a 
judgment  upon  property  or  persons,  to  be  en- 
forced by  execution.  To  give  it  the  force  of  a 
judgment  in  another  State,  it  must  be  made  a 
judgment  there;  and  can  only  be  executed  in 
the  latter  as  its  laws  may  permit.''  McElmoyle 
V.  Cohen,  18  Pet.  812,  825  [10: 177,  188.] 

The  essential  nature  ana  real  foundation  of 
a  cause  of  action  are  not  changed  by  recover- 
ing judgment  upon  it;  and  the  technical  rules, 
which  regard  the  original  cl^m  as  merged  in 
the  jud^ent,  and  the  judgment  as  implying 
a  promise  by  the  defendant  to  pay  it,  do  not 
preclude  a  court,  to  which  a  juagment  is  pre- 
sented for  affirmative  action  (while  it  cannot  go 
behind  the  judgment  for  the  purpose  of  exam- 
ining into  Uie  validity  of  the  claim),  from  as- 
certaining whether  the  claim  is  really  one  of 
puch  a  nature  that  the  court  is  authorized  to 
enforce  it.  Louisiana  v.  yew  Orleans^  109  U. 
8.  285,  288,  291  [27:986-988];  Louisiana  ▼. 
St.  Martin's  Parish,  111  U.  S.  716  [28:5741; 
Cham  V.  Curtis,  mH.  S. 452,  464  [28:1088, 
1042];  Bounton  v.  Ball,  121  U.  8.  457,  466 
(80: 985,  986]. 

The  on] V  cases  cited  in  the  learned  argument 
lor  the  plaintiff,  which  tend  to  support  the 
Tiew  that  the  courts  of  one  State  will  maintain 
an  action  upon  a  judgment  rendered  in  another 

244 


State  for  a  penalty  incurred  by  a  violation  of 
her  municipal  laws,  are  Spewer  v.  Brockway, 
1  Ohio,  259,  in  which  an  action  was  sustained 
in  Ohio  upon  a  judgment  rendered  in  Connecti- 
cut upon  a  forfeited  recognizance  to  answer 
for  a  violation  of  the  penal  laws  c^  that  State: 
Healy  v.  Boot,  11  Pick.  889,  in  which  an  action 
was  sustained  in  Massachusetts  upon  a  judg- 
ment rendered  in  Pennsylvania  in  a  qui  tarn 
action  on  a  penal  statute  for  usury;  and  Indi- 
ana V.  Helmer,  21  Iowa,  870,  in  which  an  ao^ 
tion  by  the  State  of  Indiana  was  sustained  in 
the  courts  of  Iowa  upon  a  judgment  rendered 
in  Indiana  in  a  prosecution  for  the  maintenance 
of  a  bastard  child. 

The  decision  in  each  of  those  cases  appears 
to  have  been  mainly  based  upon  the  supposed 
effect  of  the  provisions  of  the  Constitution  and 
the  Act  of  Congress  as  to  the  faith  and  credit 
due  to  a  judgment  rendered  in  another  State, 
which  had  not  then  received  a  full  exposition 
from  this  court;  and  the  other  reasons  assigned 
are  not  such  as  to  induce  us  to  accept  Uiose 
decisions  as  satisfactory  precedents  to  guide 
our  judgment  in  the  present  case. 

From  the  first  organization  of  the  courts  of 
the  United  States,  nearly  a  century  ago,  it  has 
always  been  assumed  that  the  original  jurisdio^ 
tion  of  this  court  over  controversies  between  a 
State  and  citizens  of  another  State,  or  of  a 
foreign  country,  does  not  extend  to  a  suit  bv  a 
State  to  recover  penalties  for  a  breach  of  her 
own  municipal  law.  This  is  shown  both  by 
the  nature  of  the  cases  in  which  relief  has  been 
granted  or  sought,  and  by  Acts  of  Congress 
and  opinions  of  this  court  more  directly  bear- 
ing upon  the  question. 

The  earliest  controversy  in  this  court,  so  far 
as  appears  by  the  reports  of  its  decisions,  in 
which  a  State  was  the  plaintiff,  ia  that  of 
Georgia  v.  Braiirford. 

At  February  Term,  1792,  the  State  of  Gteor- 

§ia  filed  in  this  court  a  bill  in  equi^  against 
railsford,  Powell  and  Hopton,  British  mer- 
chants and  copartners,  alleging  that  on  August 
4,  1782,  during  the  Revolutionary  War,  the 
State  of  Georgia  enacted  a  law,  confiscatins:  to 
the  State  all  the  property  within  it  (including 
debts  due  to  British  merchants  or  others  resid- 
ing in  Great  Britain)  of  persons  who  had  been 
declared  guilty  or  convicted,  in  one  or  other 
of  the  United  States,  of  offenses  which  induced 
a  like  confiscation  of  their  property  within  the 
States  of  which  they  were  citizens;  and  also 
sequestering,  and  directing  to  be  collected  for 
the  benefit  of  the  State,  all  debts  due  to  mer- 
chants or  others  residing  in  Great  Britain,  and 
confiscating  to  the  State  all  the  property  be- 
longing and  debts  due  to  subiects  of  Great 
Britain;  and  that  by  the  operation  of  this  law 
all  the  debts  due  from  citizens  of  Georgia  to 
persons  who  had  been  subjected  to  the  penal- 
ties of  confiscation  in  other  States,  and  of  Brit- 
ish merchants  and  others  residing  in  Great 
Britain,  and  of  all  other  British  subjects,  wet-e 
vested  in  the  State  of  G^rgia.  The  bill  fur- 
ther aUeged  that  one  Spalding,  a  citizen  of 
Georgia,  was  indebted  to  the  dlefendants  upon 
a  bond,  which  by  virtue  of  this  law  was  trans- 
ferred from  the  obligees  and  vested  in  the 
State;  (hat  Brailsford  was  a  citizen  of  Great 
Britain,  and  resided  there  from  1767  till  after 
the  passing  of  the  law,  and  that  Uopton's  and 
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Powell's  property  (debts  excepted)  had  been 
coDfiscatea  by  Acts  of  the  Legislature  of  South 
Carolina;  that  Brailsford,  Hopton  and  Powell 
had  brought  an  action  and  recovered  iudg- 
ment  against  Spalding  upon  this  bond,  ana  had 
taken  out  execution  against  him,  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
[295]  Georgia,  and  that  the  parties  to  that  action  had 
confSerated  together  to  defraud  the  State. 
Upon  the  filing  of  the  bill,  this  court,  without 
expressing  any  opinion  upon  the  merits  of  the 
case,  granted  a  temporary  injunction  to  stay 
the  money  in  tbe  hands  cdf  the  marshal  of  the 
circuit  court,  until  the  title  to  the  bond  as  be- 
tween the  State  of  Georgia  and  the  defendants 
could  be  tried.    2  Ball.  403  [1: 483]. 

At  February  Term,  1798,  upon  a  motion  to 
dissolve  that  injunction,  this  court  held  that  if 
the  State  of  (Georgia  had  the  title  in  the  debt 
(upon  which  no  opinion  was  then  expressed) 
she  had  an  adequate  remedy. at  law,  by  actioa 
ui>on  the  bond;  but,  in  order  that  the  money 
might  be  kept  for  the  par^  to  whom  it  be- 
longed, ordered  the  inlunction  to  be  continued 
till  the  next  term,  and  if  Georgia  should  not 
then  have  instituted  her  action  at  common  law, 
to  be  dissolved.    2  Dall.  415  [1:438]. 

Such  an  action  was  brought  accordingly, 
and  was  tried  by  a  jury  at  the  bar  of  this  court 
at  February  Term,  1794,  when  the  court  was 
of  opinion,  and  so  charged  the  jury,  that  the 
Act  of  the  State  of  Georgia  did  not  vest  the 
title  in  the  debt  in  tbe  State  at  the  time  of  pass- 
ing it,  and  that  by  the  terms  of  the  Act  the 
debt  was  not  confiscated,  but  only  sequestered, 
and  the  right  of  tbe  obligees  to  recover  it  re- 
vived on  the  treaty  of  peace;  and  the  jury  re- 
turned a  verdict  for  the  defendants.  3  Dall.  1 
[1:488.] 

It  thus  appears  that  in  Oeorgia  v.  Brailrfard 
the  State  dia  not  sue  for  a  penalty,  or  upon  a 
\  judgment  for  a  penalty,  imposed  by  her 
municipal  law,  but  to  assert  a  title,  claimed  to 
have  absolutely  vested  in  her,  not  tmder  an 
ordinary  act  of  municipal  legislation,  but  'by 
an  act  of  war,  done  by  the  State  of  Ckorgia  as 
one  of  tbe  United  States  (the  Congress  of  which 
had  not  then  been  vested  with  the  power  of 
kgislating  to  that  effect)  to  assist  them  against 
their  common  enemy  by  confiscating  the  prop- 
erty of  his  subjects;  and  that  the  only  point 
decided  by  this  court,  except  as  to  matters  of 
procedure,  was  that  the  title  had  not  vested  in 
the  State  of  Georgia  by  the  act  in  question. 

In  Penntylvaniay,  Wheeling  dB.  Bridge  Oo. 
54  U.  8.  18  How.  518  [14: 249],  this  court,  up- 
on a  hoi  in  equity  by  the  State  of  Pennsylvania 
FM^  igainst  a  corporation  of  Virginia,  ordered  the 
[t96]  taking  down  or  heightening  of  a  bridge  built 
by  the  defendant  over  the  Cmio  River,  under  a 
statute  of  Virginia,  which  the  court  held  to 
have  obstructed  the  navigation  of  the  river,  in 
violation  of  a  compact  of  the  State,  confirmed 
by  Act  of  Congress.  P.  561  [261].  See  also 
WiUametU  Iron  Bridge  Co.  v.  Hatch,  125 
U.  S.  1,  15,  16  [81:  629,  634,  635.1  All  the 
ludges  who  took  part  in  the  decision  in  the 
W&eUng  Bridge  Cam  treated  the  suit  as  brought 
to  protect  the  property  of  the  State  of  Penn- 
sylvania. Mr,  Juetice  McLean,  delivering  the 
opinion  of  the  majority  of  the  court,  said:  "In 
the  present  case,  the  State  of  Pennsylvania 
claims  nothing  connected  with  the  exercise  of 
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I  its  sovereignty.  It  asks  from  the  court  a  pro- 
tection of  its  property  on  the  same  ground  and 
to  the  same  extent  as  a  corporation  or  individ- 
ual may  ask  it."  18  How.  560,  561  [14:  266, 
267.]  So  Chief  Justice  Taney,  who  dissented 
from  the  judgment,  said:  "She  proceeds,  and 
is  entitled  to  proceed,  only  for  the  private  and 
particular  injury  to  her  property  which  this 
public  nuisance  has  occasioned."  Id.  589  [279.] 
And  Mr.  Justice  Daniel,  the  other  dissenting 
judge,  took  the  same  view.    Id.  596  [2821. 

Mississippi  V.  Johnson,  4  Wall.  475  [18:437], 
and  Georgia  v.  Stanton,  6  Wall.  50  [18:721], 
were  cases  of  unsuccessful  attempts  by  a  State, 
by  a  bill  in  equity  against  the  President  or  the 
Secretary  of  War,  described  as  a  citizen  of 
another  State,  to  induce  this  court  to  restrain  the 
defendant  from  executing,  in  the  course  of  his 
oflScial  duty,  an  Act  of  Congress  alleged  to  un- 
constitutionally affect  the  political  ri^ts  of  the 
State. 

Texas  y.  White,  7  Wall.  700  [19:227];  Fionda 
V.  Anderson,  91  U.  S.  667  [28:290],  and  Ala- 
bama V.  Burr,  115  U.  S.  418  [29:485],  were 
suits  to  protect  rights  of  property  of  the  State. 
In  Texas  v.  White  the  bill  was  maintained  to 
assert  the  title  of  the  State  of  Texas  to  bonds 
belonging  to  her,  and  held  by  the  defendants, 
citizens  of  other  States,  imder  an  unlawful  ne- 
gotiation and  transfer  of  the  bonds.  In  Flor- 
ida V.  Anderson  the  suit  concerned  the  title  to  a 
railroad,  and  was  maintained  because  tbe  State 
of  Florida  was  the  holder  of  bonds  secured  by 
a  statutory  lien  upon  the  road,  and  had  an  in- 
terest in  an  internal  improvement  fund  pledged 
to  secure  the  payment  of  those  bonds.  In  Al- 
abama V.  Burr  the  object  of  the  suit  was  to  hi- 
demnify  the  State  of  Alabama  against  a  pecu- 
niary liability  which  she  alleged  that  she  had 
incurr^  by  reason  of  fraudulent  acts  of  the  de- 
fendants; and  upon  the  facts  of  the  case  the  bill 
was  not  maintained. 

In  Pennsylvania  v.  Quicksilver  Min,  Co,  10 
Wall.  553  [19:998],  an  action  brought  in  this 
court  by  the  State  of  Pennsylvania  was  dis- 
missed for  want  of  jurisdiction,  without  con- 
sidering the  nature  of  the  claim,  because  the 
record  did  not  show  that  the  defendant  was  a 
corporation  created  by  another  Slate. 

In  Wisconsin  v.  Duluth,  96  U.  S.  879 
[24:668],  the  biU  sought  to  restrain  the  im- 
provement of  a  harbor  on  Lake  Superior,  ac- 
cording to  a  system  adopted  and  put  in  execu- 
tion under  authority  of  Congress,  and  was  for 
that  reason  dismissed,  without  considering  the 
general  question  whether  a  State,  in  order  to 
maintain  a  suit  in  this  court,  must  have  some 
proprietary  interest  that  has  been  affected  by 
the  defendant 

The  cases  heretofore  decided  by  this  court  in 
the  exercise  of  its  original  jurisdiction  have 
been  referred  to,  not  as  fixing  the  outermost 
limit  of  that  jurisdiction,  but  as  showing  that 
the  jurisdiction  has  never  been  exercised,  or 
even  invoked,  in  any  case  resembling  the  case 
at  bar. 

The  position  that  the  jurisdiction  conferred 
by  the  Constitution  upon  this  court,  incases  to 
which  a  State  is  a  party,  is  limited  to  contro- 
versies of  a  civil  nature,  does  not  depend  upon 
mere  inference  from  the  want  of  any  preceaent 
to  the  contraiT,  but  has  express  legislative  and 
judicial  sanction. 
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By  the  Judiciary  Act  of  September  24,  1789, 
chap.  20,  §  18,  it  was  enacted  that  "the  supreme 
court  shall  have  exclusive  jurisdictioD  of  con- 
troversies of  a  civil  nature,  where  a  State  is  a 
party,  except  between  a  State  and  its  citizens; 
and  except  also  between  a  State  and  jcitizens  of 
other  States,  or  aliens,  in  which  latter  case  it 
shall  have  original  but  not  exclusive  lurisdic- 
tion."  1  Stat,  at  L.  80.  That  Act.  which  has 
continued  in  force  ever  since,  and  is  embodied 
in  §  687  of  the  Revised  Statutes,  was  passed  by 
the  first  Congress  assembled  under  the  Consti- 
tution, many  of  whose  members  had  taken  part 
in  framing  that  instrument,  and  is  contempo- 
raneous and  weighty  evidence  of  its  true  mean- 
ing. Ames  V.  Kansa$,  111  U.  S.  449,  468,  464 
[^:482,  4881. 

In  Chishotm  v.  Georgia,  2  DaU.  419  [1:440], 
decided  at  August  Term,  1793,  in  which  the 
judges  delivered  their  opinions  seriatim,  Mr, 
Justice  Iredell,  who8|>oke  first,  after  citing  the 
provisions  of  the  original  Constitution,  and  of 
§  18  of  the  Judiciary  Act  of  1789,  said:  "  The 
Constitution  is  particular  in  expressing  the  par- 
ses who  may  be  the  objects  of  the  jurisdiction 
in  any  of  these  cases,  but,  in  respect  to  the  sub- 
iect  matter  upon  which  such  jurisdiction  is  to 
be  exercised,  uses  the  word  *controver8ie8'  only. 
The  Act  of  Congress  more  particularly  men- 
tions civil  controversies,  a  guaJiflcatlon  of  the 
general  word  in  the  Constitution,  which  I  do 
not  doubt  everv  reasonable  man  will  think  was 
well  warrantea,  for  it  cannot  be  presumed  that 
the  general  word  '  controversies  was  intended 
to  include  any  proceedings  that  relate  to  crim- 
inal cases,  which,  in  all  instances  that  respect 
the  same  government  only,  are  uniformly  con- 
sidered ot  a  local  nature,  and  to  be  decided  by 
ite  particular  lavs."  Pp.  431,  432  [445]. 
None  of  the  other  judges  suggested  any  aouot 
ni)on  this  point;  and  Chief  Justice  J  aj,  in  sum- 
ming up  the  various  classes  of  cases  to  which 
the  judicial  power  of  the  United  States  extends, 
used  **  demands  "  (a  word  quite  inappropriate 
to  designate  criminal  or  penal  proo^ings)  as 
including  everything  that  a  State  could  pros- 
ecute against  citizens  of  another  State  in  a  na- 
tional court.    P.  475  [464]. 

In  Cofiens  v.  Virginia,  6  Wheat.  264  [5:257], 
decided  at  October  Term,  1821,  Chief  Justice 
Mai-sball,  after  showing  that  the  Constitution 
had  given  jurisdiction  to  the  courts  of  the 
Union  in  two  classes  of  cases,  in  one  of  which, 
comprehending  cases  arising  under  the  Consti- 
tution, laws  and  treaties  of  the  United  States. 
the  jurisdiction  depended  on  the  character  of 
the  cause,  and  in  the  other,  comprehending 
controversies  between  two  or  more  States,  or 
between  a  State  and  citizens  of  another  State, 
the  jurisdiction  depended  entirely  on  the  char- 
acter of  the  parties,  said:  "  The  original  juris- 
diction of  the  supreme  court,  in  cases  where  a 
State  is  a  party,  refers  to  those  cases  in  which, 
according  to  the  grant  of  power  made  in  the 
preceding  clause,  jurisdiction  might  be  exer- 
cised in  consequence  of  the  character  of  the 
party,  and  an  original  suit  might  be  instituted 
in  any  of  the  federal  courts;  not  to  those  cases 
in  which  an  original  suit  might  not  be  instituted 
in  a  federal  court.  Of  the  last  description  is 
every  case  between  a  State  and  its  citizens,  and 
perhaps  every  case  in  which  a  State  is  enforcing 
Us  penal  laws.     In  such  cases,  therefore,  the 
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supreme  court  cannot  take  original  jurisdic- 
tion."   Pp.  898,  899  [289,  290]. 

The  soundness  of  the  definition,  given  in  the 
Judiciary  Act  of  1789,  of  the  cases  coming 
within  the  original  jurisdiction  of  this  court  by 
reason  of  a  State  beinfi;a  party,  as  "  controver- 
sies of  a  civil  nature,  was  agsdn  recognized  by 
this  court  in  Rhode  Island  v.  Massachusetts,  de- 
cided at  January  Term,  1888.  12  Pet  657,  722, 
781j;9:1283.  1259,  1263]. 

The  statute  of  Wis(X)n8in,  under  which  the 
State  recovered  in  one  of  her  own  courts  the 
judgment  now  and  here  sued  on,  was  in  the 
strictest  sense  a  penal  statute,  imposing  a  pen- 
alty upon  any  insurance  company  of  another 
State,  doing  business  in  the  State  of  Wisconsin 
without  having  deposited  with  the  proper  ofil- 
cer  of  the  State  a  luU  statement  of  its  property 
and  business  during  the  previous  year.  Wia. 
Rev.  Stat,  g  1920.  The  cause  of  action  was  not 
any  private  injury,  but  solely  the  offense  com- 
mitted again^  the  State  by  violating  her  law. 
The  prosecution  was  in  the  name  of  the  State, 
and  the  whole  penalty,  when  recovered,  would 
accrue  to  the  State,  and  be  paid,  one  half  into 
her  treasury,  and  the  other  half  to  her  insurance 
commissioner,  who  pays  all  expenses  of  pros- 
ecuting for  and  collecting  such  forfeitures. 
Wis.  Stat.  1885,  chap.  395.  The  real  nature  of 
the  case  is  not  affected  b^  the  forms  provided 
by  the  law  of  the  State  lor  the  punishment  of 
the  offense.  It  is  immaterial  whether,  by  the 
law  of  Wisconsin,  the  prosecution  must  be  by 
indictment  or  by  action;  or  whether,  under  that 
law,  a  judgment  there  obtained  for  the  penalty 
might  be  enforced  by  execution,  by  scire  facias, 
or  by  a  new  suit.    In  whatever  form  the  State 

Eursues  her  right  to  punish  the  offense  against 
er  sovereignty,  every  step  of  the  proceeding 
tends  to  one  end,  the  compelling  the  offender  to 
pay  a  pecuniary  fine  by  way  of  punishment  for 
the  offense. 

This  court,  therefore,  cannot  entertain  an 
original  action  to  compel  the  defendant  to  pay 
to  the  State  of  Wisconsin  a  sum  of  money  in 
satisfaction  of  the  judgment  for  that  fine. 

The  original  jurisdiction  of  this  court  is  con- 
ferred by  the  Constitution,  without  limit  of  the 
amount  in  controversy,  and  Congress  has  never 
imposed  (if  indeed  it  could  impose)  any  such 
limit.  If  this  court  has  original  lurisdiction  of 
the  present  case,  it  must  follow  tnat  any  action 
upon  a  judgment  obtained  by  a  State  in  her  own 
courts  against  a  citizen  of  another  State  for  the 
recovery  of  any  sum  of  money,  however  small, 
by  way  of  a  fine  for  any  offense,  however  petty, 
against  her  laws,  could  be  brought  in  the  first 
instance  in  the  Supreme  Court  of  the  United 
States.  That  cannot  have  been  the  intention  of 
the  Convention  in  framing,  or  of  the  people  In 
adopting,  the  Federal  Constitution. 
JudgtJient  for  the  defendant  on  the  demurrer. 
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1.  Biffhta  arlalng  out  of  oontract  cannot  be  trans- 
ferredlf  tboy  are  coupled  with  li0t>Uitle8,  or  if  they 
involve  a  relation  of  personal  confldenoesuch  that 
the  party  whose  agreement  conferred  those  rights 
musit  have  intended  them  to  be  exercised  only  by 
him.  in  whom  he  actually  confided. 

2.  A  contract  by  a  mminflr  company,  to  driver 
lead  ore  from  its  mines,  the  ore  to  be  assayed,  after 
delivery,  by  the  parties  and,  if  they  could  not  agree. 
l>y  an  umpire,  and  the  price  to  be  ascertained  and 
paid  according  to  the  result  of  the  assay,  no  secu- 
rity being  given  for  payment  except  the  character 
«na  solvency  of  the  parties  to  whom  the  ore  was  to 
be  delivered,— Held  to  be  within  the  above  rule;  and 
that  defendant  could  not  be  compelled  to  accept 
Che  liability  of  any  other  person  or  corporation  as  a 
substitute  for  the  liability  of  those  with  whom  it 
contracted. 

8.  Aasignment  by  operation  of  law,  as  in  the  case 
of  an  executor,  is  quite  different  from  assignment 
iif  act  of  the  party. 

[No.  197.] 
SubmitUd  April  f,  1888,  Decided  MayU,  1888, 

IN  ERROR  to  the  Circuit  Ck>urt  of  the  United 
States  for  the  District  of  Colorado,  to  review 
a  judgment  for  defendant  in  an  action  brought 
by  a  smelling  company  against  a  mining  com- 
pany to  recover  damages  for  the  breach  of  a 
contract  to  deliver  ore,  made  by  defendant 
with  other  persons  and  assigned  to  plaintiff. 
J^/irmed. 

Statement  by  'Mr,  Justice  Gray: 

This  was  an  action  brought  by  a  smelting 
eompany,  incorporated  by  the  laws  of  Missouri, 
against  a  mining  company,  incorporated  by  the 
laws  of  Maine,  and  botn  doing  business  in 
Colorado  by  virtue  of  a  compliance  with  its 
laws,  to  recover  damages  for  the  breach  of  a 
contract  to  deliver  ore,  made  by  the  defendant 
with  Billing  and  Eilers,  and  assigned  to  the 
plaintiff.  The  material  allegations  of  Uie  com- 
plaint were  as  follows: 

On  July  12,  1881,  a  contract  in  writing  was 
made  between  the  defendant  of  the  first  part 
and  Billing  and  Eilers  of  the  second  part,  by 
which  it  was  agreed  that  the  defendant  should 
sell  and  deliver  to  Billing  and  Eilers  at  their 
smelling  works  in  Leadville  10,000  tons  of  car- 
]x)oate  lead  ore  from  its  mines  at  Red  Cliff,  at 
tbe  rate  of  at  least  50  tons  a  day,  be^nnin^ 
upon  the  completion  of  a  railroadf  from  Lead- 
ville to  Red  Cliff,  and  continuing  until  the 
whole  should  have  been  delivered,  and  that  *'all 
ore  so  delivered  shall  at  once  upon  the  delivery 
thereof  become  the  property  of  the  second 
party;"  and  it  was  further  agreed  as  follows: 

"The  value  of  said  ore  and  the  price  to  be 
{3301  paid  therefor  shall  be  fixed  in  lots  of  about  one 
hundred  tons  each;  that  is  to  say,  as  soon  as 
such  a  lot  of  ore  shall  have  been  delivered  to 
said  second  party,  it  shall  be  sampled  at  the 
works  of  said  second  parhr,  and  the  sample 
assayed  by  either  or  both  of  the  parties  hereto, 
and  the  value  of  such  lots  of  ore  shall  be  flxea 
by  such  assay;  in  case  the  parties  hereto  cannot 
agree  as  to  such  assay,  they  shall  agree  upon 
some  third  disinterested  and  competent  par^, 
whose  assay  shall  be  final.  The  price  to  be 
paid  by  said  second  party  for  such  lot  of  ore 
shall  be  fixed  on  the  basis  hereinafter  agreed 
upon  by  the  closing  New  York  quotations  for 
silver  and  common  lead,  on  the  aay  of  the  de- 
livery of  sample  bottle,  and  so  on  until  all  of 
said  ore  shall  have  been  delivered. 

"Said  second  party  shall  pay  said  first  party  at 
ask]  Leadville  for  each  such  lot  of  ore  at  once, 
upon  tbe  determination  of  its  assay  value,  at 
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the  following  prices,"  specifyinff,  by  reference 
to  the  New  York  quotations,  the  price  to  be 
paid  per  pound  for  the  lead  contamed  in  the 
ore,  and  the  price  to  be  paid  for  the  silver  con- 
tained in  each  ton  of  ore,  varying  according  to 
theproporUons of  silica  and  of  iron  in  the  ore. 

The  complaint  further  alleged  that  tlic  rail- 
road was  completed  on  November  30,  1831, 
and  thereupon  the  defendant,  under  and  in 
compliance  with  the  contract,  began  to  deliver 
ore  to  Billing  and  Eilers  at  their  smelting  works, 
and  deliver^  167  tons  between  that  date  and 
January  1, 1882,  when  "the  said  firm  of  Billing 
and  Eilers  was  dissolved,  and  the  said  contract 
and  the  business  of  said  firm,  and  the  smelting 
works  at  which  said  ores  were  to  be  delivereo^ 
were  sold,  assigned  and  transferred  to  G. 
Billing,  whereof  the  defendant  had  due  notice  ;'* 
that  after  such  transfer  and  assignment  the  de- 
fendant continued  to  deliver  ore  under  the  con- 
tract.and  between  January  1  and  April  21, 1882, 
delivered  to  Billing  at  said  smelting  works  894 
tons;  that  on  May  1, 1882,  the  contract,  together 
with  the  smeltmg  works,  was  sold  and  con- 
veyed by  Billing  to  the  plaintiff,  whereof  the  de- 
fendant had  due  notice;  that  the  defendant  then 
ceased  to  deliver  ore  under  the  contract,  and 
afterwards  refused  to  perform  the  contract,  and 
gave  notice  to  the  plaintiff  that  it  considered 
the  contract  canceled  and  annulled;  that  all  the  [381 
ore  so  delivered  under  the  contract  was  paid 
for  according  to  its  terms;  that  "the  plaintiff 
and  its  said  assignors  were  at  all  times  during 
their  respective  ownerships  ready,  able  and 
willing  to  pay  on  the  like  terms  for  each  lot  as 
delivered,  when  and  as  the  defendant  should 
deliver  the  same,  according  to  the  terms  of  said 
contract;  and  the  time  of  payment  was  fixed 
on  the  day  of  deliveiy  of  tne  'sample  bottle,' 
by  which  expression  was,  by  the  custom  of  the 
trade,  intended  the  completion  of  the  assay  or 
test  by  which  the  value  of  the  ore  was  definitely 
fixed;**' and  that  "the  said  Billing  and  Eilers, 
and  the  said  G.  Billing,  their  successor  and  as- 
signee, at  all  times  since  the  delivery  of  said 
contract,  and  during  the  respective  periods 
when  it  was  held  by  them  respectively,  were 
able,  ready  and  willing  to  and  did  compty  with 
and  perform  all  the  terms  of  the  same.'so  far 
as  they  were  by  said  contract  required;  and  the 
said  plaintiff  has  been  at  all  times  able,  ready 
and  willing  to  perform  and  comply  with  the 
terms  thereof,  and  has  from  time  to  time,  since 
the  said  contract  was  assigned  to  it,  so  notified 
the  defendant" 

The  defendant  demurred  to  the  complaint 
for  various  reasons,  one  of  which  was  that  the 
contract  therein  set  forth  could  not  be  assigned, 
but  was  personal  in  its  nature,  and  could  not, 
by  the  pretended  assignment  thereof  to  the 
plaintiff,  vest  the  plaintiff  with  any  power  to 
sue  the  defendant  for  the  alleged  breach  of 
contract. 

The  circuit  court  sustained  the  demurrer, 
and  gave  judgment  for  the  defendant;  and  the 
plaintiff  suea  out  this  writ  of  error. 

Mestr$,  R.  S.  Morrison,  T.  HI.  Patter- 
son and  C.  &•  Thomas,  for  plaintiff  in  error: 

TTie  court  below  erred  in  holding  this  agree- 
ment to  be  nonassignable. 

Devlin  v.  May&r  of  N.  T,  68  N.  Y.  8;  Hyds 
v.  Dean  of  Windsor,  Cro.  Eliz.  552;  Hamblyv. 
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Trott,  Cowp.  871;  MdnhaU  v.  Broadhurst,  1 
IVrw.  848;  8.  0.  1  Cromp.  &  J.  403;  Siboni  v. 
Kirkman,  1  Mees.  &  W.  418;  8.  0.  Tyrw.  &  G. 
triiWentworth  v.  Ow/^r,  10  Ad.  &  El.  42;  8.  C, 
37  Eng.  C.  L.  83;  Wms.  Exra.  1227;  Walkers, 
HuU,  1  Lev.  177;  Hyde  ▼.  Skinner,  2  P.  Wms. 
196;  Werner  v.  Eumphreye,  8  Scott,  N.  R.  226; 
Berisford  v.  Woodroff,  Cro.  Jac  404;  5.  (7.  1 
Rolle,  Rep.  438;  Petrie  v.  Voorheee,  18  N.  J. 
Eq.  285;  Woods  v.  iJidfey,  27  Miss.  119;  Pringle 
V.  JlcP/ierson,  2  Desaus.  Eq[.  524;  R^AtY*  v. 
Commonttealth,  89  Pa.  167;  Dickinson  v.  C'o^ 
ftan,  19  Pa.  227;  Hobson  v.  Drummond,  2  Bam. 
&  Ad.  808;  British  Wagon  Co,  v.  i>a,  L.  R.  5 
Q.  B.  Div.  149;  Sears  v.  Conorer,  3  Keyes,  118; 
ly^^  V.  Barrows,  6  Robt.  104;  Horner  v.  I^ocx?, 
28  N.  Y.  350;  Taylor  v.  Po^m^r,  81  Cal  240; 
Parsons  ▼.  Woodward,  22  N.  J.  L.  196;  PhiladeU 
pTiia  y.  Lock/tardt,  78  Pa.  211;  Lafferty  v. 
Rutherford,  5  Ark.  649;  /S^.  Zow»>  v.  Clemens, 
42  Mo.  69;  Qroot  v.  /S^,  41  Vt.  683. 
(Ko  counsel  appeared  for  defendant  in  error.) 

387]  Mr,  Justice  Gray  delivered  the  opinion  of 
the  court: 

If  the  assignment  to  the  plaintiff  of  the  con- 
tract sued  on  was  valid,  the  plaintiff  is  the  real 
party  in  interest,  and  as  such  entitled,  under 
the  practice  in  Colorado,  to  maintain  this  ac- 
tion in  its  own  name.  Rev.  Stat.  §  914;  Col- 
orado Code  Civ.  Pro.  §  3;  Albany  <fc  Rensselaer 
Iron  &  Steel  Co,  v.  Lundberg,  121  U.  S.  451 
[80:  982].  The  vital  question  in  the  case, 
therefore,  is  whether  the  contract  between  the 
defendant  and  Billing  and  Eilers  was  assignable 
by  the  latter,  under  the  circumstances  stated 
in  the  complaint.  . 

At  the  present  day,  no  doubt,  an  agreement 
to  pay  money,  or  to  deliver  goods,  may  be  as- 
dgued  by  the  person  to  whom  the  money  is  to 
be  paid  or  the  goods  are  1o  be  delivered,  if  there 
is  nothing  in  the  terms  of  the  contract,  whether 
by  requiimg  something  to  be  afterwards  done 
by  him,  or  by  some  other  stipulation,  which 
manifests  the  intention  of  the  parties  that  it 
shall  not  be  assignable.  But  everyone  has  a 
right  to  select  and  determine  with  whom  he 
will  dontract,  and  cannot  have  another  person 
thrust  upon  him  without  his  consent.  In  the 
familiar  phrase  of  Lord  Denman,  "You  have 
the  right  to  the  benefit  you  anticipate  from  the 
character,  credit  and  substance  of  the  party 
with  whom  you  contract."  Humble  v.  Hunter, 
12  Q.  B.  810,  817;  Winchester  v.  Howard,  97 
Mass.  808,  805;  Boston  Ice  Co.  v.  Potter,  128 
Mass.  28;  King  v.  Patterson,  18  R.  I.  117,  120; 
Lansden  v.  McCarthy,  45  Mo.  106.  The  rule 
upon  this  subject,  as  applicable  to  the  case  at 
bar,  is  well  ex  prised  in  a  recent  English  trea- 
tise. "Rights  arising  out  of  contract  cannot 
be  transferred  if  they  are  coupled  with  liabili- 
ties, or  if  they  involve  a  relation  of  personal 
confidence  such  that  the  party  whose  agreement 
conferred  those  rights  must  have  mtended 
them  to  be  ezercisea  only  by  him  in  whom 
he  actually  confided,"  Pollock,  Cont  4th  ed. 
425. 

The  contract  here  sued  on  was  one  by  which 
the  defendant  agreed  to  deliver  ten  thousand 
tons  of  lead  ore  from  its  mines  to  Billing  and 
Eilers  at  their  smelting  works.  The  ore  was 
to  be  delivered  at  the  rate  of  fifty  tons  a  day 
and  it  was  expressly  agreed  that  it  should  be- 
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come  the  property  of  Billing  and  Eilers  as  soon 
as  delivered.  The  price  was  not  fixed  by  the 
contract,  or  payable  upon  the  delivery  of  the 
ore.  But,  as  often  as  a  hundred  tons  of  ore 
had  been  delivered,  the  ore  was  to  be  assayed 
by  the  parties  or  one  of  them,  and,  if  they 
could  not  agree,  by  an  umpire;  and  it  was  only 
after  all  thu  had  been  done,  and  according  to 
the  result  of  the  assay,  and  the  proportions  of 
lead,  silver,  silica  and  iron,  thereby  proved  to 
be  in  the  ore,  that  the  price  was  to  be  ascer- 
tained and  paid.  During  the  time  that  must 
elapi^e  between  the  delivery  of  the  ore,  and  the 
ascertainment  and  payment  of  the  price,  the 
defendant  had  no  security  for  its  payment, 
except  in  the  character  and  solvcncv  of  Billing 
and  Eilers.  The  defendant,  therefore,  could 
not  be  compelled  to  accept  the  liability  of  any 
other  person  or  corporation  as  a  substitute  for 
the  liability  of  those  with  whom  it  had  con- 
tracted. 

The  fact  that  upon  the  dissolution  of  the 
firm  of  Billing  and  Eilers,  and  the  transfer  by 
EUers  to  Billing  of  this  contract,  together  with 
the  smelting  works  and  business  of  the  partner- 
ship, the  defendant  continued  to  deliver  ore  to 
Billinj?  according  to  the  contract,  did  not 
oblige  the  defendant  to  deliver  ore  to  a  stranger, 
to  whom  Billing  had  undertaken,  without  the 
defendant's  consent,  to  assign  the  contract. 
The  change  in  a  partnership  by  the  coming  in 
or  the  withdrawal  of  a  partner  might  perhaps 
be  held  to  be  within  the  contemplation  of  the 
parties  originally  contracting;  out,  however 
ttiat  may  be,  an  assent  to  such  a  change  in  the  [389] 
one  party  cannot  estop  the  other  to  deny  the 
validity  of  a  subsequent  assignment  of  the 
whole  contract  to  a  stranger.  The  technical 
rule  of  law,  recognized  in  Murray  v.  Harway^ 
56  N.  Y.  887,  cited  for  the  plaintiff,  by  which 
a  lessee's  express  covenant  not  to  assign  has 
been  held  to  be  wholly  determined  by  one  as- 
signment with  the  lessor's  consent,  has  no  ap- 
plication to  this  case. 

The  cause  of  action  set  forth  in  the  complaint 
is  not  for  any  failure  to  deliver  ore  to  Billing, 
before  his  assignment  to  the  plaintiff  (which 
might  perhaps  be  an  assignable  chose  in  action), 
but  it  is  for  a  refusal  to  deliver  ore  to  the  plain- 
tiff since  this  assignment.  Performance  and 
readiness  to  perform  by  the  plaintiff  and  its 
assignors,  during  the  periods  for  which  they 
respectively  held  the  contract,  is  all  that  is  al- 
leged; there  is  no  allegation  that  Billing  is 
ready  to  pay  for  any  ore  delivered  to  the  pUun- 
tiff.  In  short,  the  plaintiff  undertakes  to  step 
into  the  shoes  of  Billing,  and  to  substitute  its 
liability  for  his.  The  defendant  had  a  perfect 
right  to  decline  to  assent  to  this,  and  to  refuse 
to  recognize  a  pariv,  with  whom  it  had  never 
contracted,  as  entitled  to  demand  further  de- 
liveries of  ore. 

The  cases  cited  in  the  careful  brief  of  the 
plaintiff's  counsel,  as  tending  to  support  this 
action,  are  distinguishable  from  the  case  al 
bar,  and  the  principal  ones  may  be  classified 
as  follows: 

First  Cases  of  agreements  to  sell  and  deliver 
goods  for  a  fixed  price,  payable  in  cash  on  de- 
livery, in  whidi  the  owner  would  receive  the 
price  at  the  time  of  parting  with  his  property, 
nothing  further  would  remain  to  be  done  by 
the  purchaser,  and  the  rights  of  the  seller  could 

127  U,  S. 


1887. 


JiosHKB  Y,  St.  Loni8»  I  M.  ft  8.  R.  Oa 


800-896^ 


DOt  be  affected  bj  the  questioD  whether  (he 
price  was  paid  bj  the  person  with  whom  he 
originally  contracted  or  by  an  assignee.  8ear9 
▼.  OoTwter,  8  Eeyes,  118,  and  4  Abb.  App.  Dec. 
179;  TyUr  v.  BarroiM,  6  Robt.  104. 

Second.  Cases  upon  the  question  how  far  ex- 
ecutors succeed  to  rights  and  liabilities  under 
a  contract  of  their  testator.  Eamhly  v.  Troit, 
Cowp.  871,  875;  WenU/porlh  ▼.  Cock,  10  Ad.  & 
El.  42.  and  2  Per.  &  Dav.  251;  Williams,  Exec. 

rsoAi    ^^  ^'  1728-1725.    Assignment  by  operation 
1390J   Qf  in^^  ng  in  ^Q  (jugg  Qf  UQ  executor,  is  quite 

different  from  assignment  by  act  of  the  part^; 
and  the  one  might  be  held  to  have  been  in  the 
coniemplatioc  of  the  parties  to  this  contract, 
although  the  other  was  not.  A  lease,  for  in- 
stance, even  if  containing  an  expre^  covenant 
igainst  assignment  by  the  lessee,  passes  to  his 
executor.  And  it  is  by  no  means  clear  that  an 
executor  would  be  bound  to  perform,  or  would 
t)e  entitled  to  the  benefit  of  such  a  contract  as 
that  now  in  question.  Dickinson  v.  CcUdhan, 
19  Pa.  227. 

Third.  Cases  of  assi^ments  by  contractors 
for  public  works,  in  which  the  contracts,  and 
the  statutes  under  which  they  were  made, 
were  held  to  permit  all  persons  to  bid  for  the 
contracts,  ana  to  execute  them  through  third 
persons.  Taylor  v.  Palmer,  81  Cal.  240,  247; 
St  Louis  V.  Clemens,  42  Mo.  69;  Philadelphia 
V.  Lock/iardt.TZ  Pa.  211;  Jktlin  v.  Mayor  of  N, 
r.  68  N.  Y.  8. 

Fourth.  Other  cases  of  contracts  assigned  by 
the  party  who  was  to  do  certain  work,  not  by 
the  party  who  was  to  pav  for  it,  and  In  which 
the  question  was  whether  the  work  was  of 
<ach  a  nature  that  it  was  intended  to  be  per- 
Formed  by  the  original  contractor  only.  Rc^ 
mm  V.  Drummand,  2  Bam.  &  Ad.  808;  British 
WoQifon  Oo,  V.  Lea,  L.  R.  6  Q.  B.  Div.  149; 
Parsons  ▼.  Woodward,  22  N.  J.  L.  196. 

Without  considering  whether  all  the  cases 
cited  were  well  decided,  it  is  sufficient  to  say 
that  none  of  them  can  control  the  decision  of 
the  present  case. 

Judgment  affirmed. 


(390] 


JAMES  MOSHER,  Plff.  in  Err., 

ST.    LOUIS,  IRON '  MOUNTAIN  AND 
SOUTHERN  RAILWAY  COMPANY. 

(See  8.  a  Reporter's  ed.  800-306.) 

BaHroad  pcusenger—contraet  on  ticket— liabili- 
ty (ff  railroad— demurrer, 

1.  The  right  of  a  pawongcr  to  be  oarrled  upon  a 
rmflroad  upon  a  **  tourlst^s  "  or  '*  round-trip  **  ticket 
depends  upon  the  written  contraot  signed  bj  him 
thereon,  and  not  upon  representations  made  by  an 
dfflcer  of  the  company. 

2.  Where,  by  the  contract,  a  stamp  upon  the  tick- 
et made  by  an  agent  was  a  condition  precedent  to 
the  right  to  a  return  passage,  no  agent  or  employee 
of  the  railroad  company  was  authorized  to  waive 
the  condition. 

9w  Where,  by  the  contract  contained  on  defend- 
ants ticket,  the  defendant  company  is  not  to  be  re- 
•ponsible  beyond  its  own  line,  it  is  not  responsible 
to  the  plaintiff  for  the  failure  of  another  comp>any 
to  hare  an  agent  at  the  further  end  of  the  route. 

4.  A  demurrer  admits  only  the  facts  alleged,  and 
not  the  conclusion  of  law  inserted  in  the  plead- 
ing demurred  to. 

[No.  246.] 
Argued  April  20, 1888,    Decided  May  U,  1888, 
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IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri,  ta 
review  a  judgment  for  defendant,  upon  demur- 
rer, in  an  action  bj  a  passenger  against  a  rail- 
road  corporation  for  putting  him  oQ  one  of  it» 
trains.    Afirmed, 

Reported  below  in  28  Fed.  Rep.  820.  Seeako^ 
17  Fed.  Rep.  880,  and  6  McOruy,  482. 

Statement  by  Mr,  Justice  Gray: 

Tliia  was  an  action  by  a  passen^  ag!dnst  a. 
railroad  corporation  for  putting  him  off  one  of 
its  trains.  The  allegations  of  the  amended  pe- 
tition were  in  substance  as  follows: 

On  April  9,  1883,  the  plaintiff  purchased  of 
the  defendant  at  St.  Louis  a  ticket  expressed  on 
its  face  to  be  "  good  for  one  first  class  passage 
to  Hot  Springs,  Ark. ,  and  return,  when  omdalTy 
stamped  on  back  hereof  and  presented  with  cou- 
pons attached,"  and  containing  a  "  tourist'a 
contract,"  signed  by  the  plaintiff  aa  well  as  by 
the  ticket  agent,  by  which,  '*  in  consideration 
of  the  redu<^  rate  at  which  this  ticket  is  soid,*^ 
the  plaintiff  agreed,  "  with  the  several  compa- 
nies "  over  wm)6e  lines  the  ticket  entitled  him 
to  be  carried,  upon  certain  terms  and  conditions, 
of  which  those  material  to  be  here  stated  were 
as  follows: 

"  1.  That  in  selling  this  ticket  the  St  Louis, 
Iron  Mountain  and  Southern  Railway  Com- 
pany acts  only  as  agent  and  Is  not  responsible 
beyond  its  own  line." 

^'  4.  That  it  is  good  for  going  passage  only 
five  (5)  days  from  the  date  of  sale,  as  stamped 
on  back  and  written  below. 

"5.  That  it  is  not  'good  for  return  passage 
unless  the  holder  identifies  himself  as  tne  orig- 
inal purchaser  to  the  satisfaction  of  the  author- 
ized agent  of  the  Hot  Springs  Railroad  at  Hot 
Springs,  Ark.,  within  eighty-five  (85)  days  from 
date  of  sale,  and  when  omcially  signed  and 
datedjn  ink  and  duly  stamped  by  said  agent  this 
ticket  shall  then  be  good  only  five  (5)  days  houk 
such  date. 

"6.  That  I,  the  original  purchaser,  hereby 
agree  to  sign  my  name  and  otherwise  identify 
myself  as  such,  whenever  called  upon  to  do  so 
by  any  conductor  or  agent  of  the  hue  or  linea 
over  which  this  ticket  reads,  and  on  my  failure 
or  refusal  that  this  ticket  shall  become  thereaf- 
ter void." 

"12.  And  it  is  expressly  agreed  and  under- 
stood by  me  Uiat  no  agent  or  employee  of  any 
of  the  Imes  named  in  this  ticket  has  any  power 
to  alter,  modify  or  waive  in  any  manner  any  of 
the  conditions  named  in  this  contract." 

Attached  to  the  ticket  were  various  coupons, 
a  portion  of  which  entitled  the  plaintiff  to  be 
carri^  from  Malvern  to  Hot  Springs  and  back 
on  the  Hot  Springs  Railroad.   The  plaintiff  was^ 
accordingly  carried  aa  a  passenger   from  St 
Louis  to  Hot  Springs. 

On  May  0,  1888,  the  plaintiff,  desiring  to  re- 
turn to  St.  Louis,  "  presented  himself  and  said 
ticket  at  the  business  and  ticket  office  and  depot 
of  said  Hot  Springs  Railroad,  the  said  business 
and  ticket  office  and  depot  being  then  and  there 
the  business  office  of  the  authorized  agent  of 
said  Hot  Springs  Railroad  at  said  Hot  Springs, 
during  business  hours  and  a  reasonable  time  be- 
fore the  time  of  departure  of  its  train  f6r  St 
Louis  that  the  plaintiff  desired  to  take  and  did 
take,"  and  offered  to  identify  himself  as  the 
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original  purchaser  of  the  ticket  to  the  satisfac- 
tion of  said  agent  for  the  purpose  of  entitling 
himself  to  return  thereon  to  St.  Louis,  and  of 
permitting  the  ticket  to  be  officially  signed, 
dated  in  ink  and  duly  stamped  b;^  said  affent; 
but  the  defendant  and  the  Hot  Springs  Raim)ad 
Company  failed  to  have  said  agent  there  at  any 
time  between  the  time  when  the  plaintiff  so 
193]  presented  himself  and  his  ticket  and  the  time  of 
Departure  of  the  train  "  whereby,"  the  petition 
averred,  **  said  defendant  and  its  agent  and  the 
agent  of  said  Hot  Springs  Railroad  at  Hot 
Springs,  Ark.,  failed  and  refused,  without  any 
just  cause  or  excuse,  to  identifv  the  plaintiff 
as  the  ori^nal  purchaser  of  said  ticket,  or  to 
officially  sign,  date  in  ink,  and  stamp  said 
ticket.''^ 

The  plaintiff  thereupon  boarded  the  train  of 
the  Hot  Springs  Railroad  at  Hot  Springs,  and 
was  carried  thereby  to  Malvern,  where,  on  the 
same  day,  he  boarded  a  regular  passenger  train 
of  the  defendant  for  St.  LK)uis,  and,  upon  the 
conductor  thereof  demanding  his  fare,  present- 
ed his  ticket,  informed  him  of  his  presentation 
of  it  at  the  office  at  Hot  Springs,  of  his  offer 
there  to  identify  himself,  and  of  the  absence  of 
the  agent,  as  aioresaid,  and  offered  to  sign  his 
name  and  otherwise  identify  himself  to  the 
conductor,  and  demanded  to  be  carried  to  St. 
Louis  by  virtue  of  said  ticket;  but  the  conduct- 
or refused,  and  put  him  off  the  train,  and  left 
him  at  a  way  station,  where  he  was  obliged  to 
remain  without  fire  or  other  protection  against 
the  cold  until  be  took  the  mionighttrain  of  the 
defendant  for  St.  Louis,  first  paying  fare;  *'by 
reason  of  each  and  all  of  which  wrongful  and 
unlawful  acts  aforesaid  of  defendant,  its  agents 
and  employees,  the  plaintiff  says  he  has  been 
damnsed  in  the  sum  of  ten  thousand  dollars, 
for  which  he  asks  judgment." 

The  circuit  court  sustained  a  demurrer  to 
this  petition,  and  gave  judgment  for  the  de- 
fendant Its  opinion,  delivered  upon  sustain- 
ing this  demurrer,  and  sent  up  with  the  record, 
is  reported  in  28  Fed.  Rep.  826;  and  its  opinion 
at  a  former  stage  of  the  case,  in  5  McCrary, 
462,  and  hi  17  Fed.  Rep.  830. 

Mr,  Clinton  Bowell,  for  plaintiff  in  error: 
Under  the  terms  of  the  ticket  plaintiff  was 

not  guilty  of  any  negligence  in  failing  to  get  it 

stamped,  and  he  was  entitled  to  be  transported 

on  it. 

Gregory  v.  Burlington  it  M.  R.  R.  R,  do.  10 

Neb.  250;  Murdoch  v.  Boston  d  A.  R  R.  Go. 

187  Mass.  298;  Moore  y.  Fitehburn  R.  R.  Corp. 

4  Gray,  465;  Maroney  v.  Old  Colony  4b  N.  R. 

Co.  106  Mass.  l^ZiLake  Share  d  M  8,  R.  Co. 

v.  Greenwood,  79  Pa.  878;  Pennsylvania  R,  R. 

Co.  v.  Spicker,  105  Pa.  142;  Toeing  v.  PenneyU 

xania  R.  R.  Co.  5  Cent.  Rep.  848, 115  Pa.  112; 

Mufford  V.  Grand  Rapids  &  L  R,  R.  Co.  7  West. 

Rep.  859;  Bumham  v.  Grand  Trunk  R  Co.6S 

Me.  298;  TarbeU  v.  Northern  Cent.  R.  Co.  24 

Hun,  51;  Hamilton  v.  Third  Ave.  R.  R.Co.5S 

N.  Y.  25;  Uicks  v.  Hannibal  dSt.  J.  R  R.  Co. 

^  Mo.  829;  Torton  v.  Milwaukee,  L.  8.  <ft  W. 

R.  Co.  62  Wis.  867;  Palmer  v.  Charlotte,  C.  dH 

A.  R.  Co.  8  S.  0.  580;  RlinoU  Cent.  R  R.  Co. 

▼.  Johnson,  67  111.  812;  Chicago  iSiA.R  R.  Co. 

y.  Flam,  48  111.  864;  Evans  v.  Memphis  db  C. 

R.  R.  Co.  56  Ala.  246;  Lake  Erie  db  W.  R.  Co. 

▼.  Fix,  88  Ind.  881;  St.  Louis  db  8.  E.  R.  Co. 
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y.  Myrtle,  51  Ind.  566;  Kansas  Pae.  R.  Co.  ▼. 
Kessler,  18  Kan.  523;  Pennsylvania  B.  R  Co. 
V.  OonneU,  112  111.  295. 

It  was  the  duty  of  the  conductor  of  defend- 
ant to  accept  and  act  upon  the  statement  of 
plaintiff  in  regard  to  his  ticket,  unless  he  had 
ascertained  that  his  statement  was  untrue. 

Hufford  V.  Grand  Rapids  db  L  R.  R.  Co.  7 
West.  Rep.  859;  Burnhc^m  v.  Grand  Trunk  R 
Co.  68  Me.  298;  Toting  v.  Pennsylvania  R  R 
Go.  5  Cent.  Rep.  848,  115  Pa.  112. 

Mr.  John  F.  Billon  and  Winslow  S, 
Pierce,  Jr.,  for  defendant  in  error: 

As  between  the  conductor  and  passenger.and 
the  rights  of  the  latter  to  travel,  the  ticket  pro- 
ducea  must  be  conclusive  evidence,  and  he 
must  produce  it  when  called  upon,  as  the  evi- 
dence of  bis  right  to  the  seat  he  claims. 

Frederick  v.  Marquette,  H.  db  0.  R.  R.  Co.  87 
Mich.  842:  Lake  Shore  db  M.  8.  R  Co.  v.  Pierce, 
47  Mich.  277;  Swan  v.  Manchester  <k  L.  R.  R  Co. 
132  Mass.  116;  8.  C.  6  Am.  &  Eng.  R.  R.  Cas. 
832;  Sherman  v.  Chicago  db  N.  W.  R.  Co.  40 
Iowa,  45;  Dietrich  v.  Pennsylvania  R  R.  Co. 
71  Pa.  483, 

Mr.  Justice  Gray,  after  stating  the  case,  de- 
livered the  opinion  of  the  court: 

The  right  of  this  plaintiff  to  be  carried  upon 
the  defendant's  train,  without  paying  additional 
fare,  does  not  depend  upon  his  having  been  re-  [304] 
ceived  as  an  ordinary  passenger,  or  upon  any 
representations  made  by  a  ticket  seller,  con- 
ductor or  other  oflBcer  of  the  Company  as  to 
his  right  to  use  a  ticket,  but  wholly  upon  the 
construction  and  effect  of  the  written  contract, 
signed  by  him,  upon  the  face  of  the  ticket  (of 
the  kind  called  "tourist's"  or  "round-trip** 
tickets)  sold  him  by  the  defendant  for  a  passage 
to  Hot  Springs  and  back,  by  which,  in  consid- 
eration of  a  reduced  rate  oi  fare,  he  agreed  to 
the  following  terms: 

By  the  fiftn  condition,  the  ticket  "is  not  good 
for  return  passage  unless  the  holder  identifies 
himself  as  the  oridnal  purchaser  to  the  satisfac- 
tion of  the  authonzed  agent  of  the  Hot  Springs 
Railroad,  at  Hot  Springs,  Ark.,  within  eighty- 
five  days  from  date  of  sale,  and  when  olflcially 
signed  and  dated  in  ink  and  duly  stamped  by 
said  agent  this  ticket  shall  then  be  good  only 
five  days  from  such  date." 

The  clear  meaning  of  this  condition  is  that 
the  ticket  shall  not  be  good  for  a  return  passa^ 
at  all,  unless,  within  eighty-five  days  from  its 
original  date,  the  holder  not  only  identifies 
himself  as  the  original  purchaser  to  the  satisfac- 
tion of  the  agent  named,  but  that  agent  signs, 
dates  and  stamp  the  ticket;  and  that,  upon 
such  identification  and  stamping,  the  ticket 
shall  be  good  for  five  days  from  the  new  date. 

The  sixth  condition,  by  which  the  ticket  is 
to  be  void  if  the  plaintiff  does  not  sign  his  name 
and  otherwise  identify  himself,  whenever  called 
upon  80  to  do  by  any  conductor  or  agent  of 
either  of  the  lines  over  which  he  may  pass,  is 
evidently  intended  as  an  additional  precaution 
against  the  transfer  of  the  ticket  either  in  going 
or  in  returning,  and  not  as  an  alternative  or 
sutetitute  for  the  previous  condition  to  the  va* 
lidity  of  the  ticket  for  a  return  trip. 

The  twelfth  condition  states  that  the  plaintiff 
understands  and  expressly  agrees  that  no  agent 
or  employee  of  any  of  the  lines  has  any  power 
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to  alter,  modify  or  waive  any  of  the  conditions 
of  the  contract 

By  the  express  contract  between  the  parties, 
therefore,  the  plaintiff  had  no  right  to  a  return 
passage  under  the  ticket,  unless  it  bore  the 
stamp  of  the  agent  at  Hot  Springs.  Such  a 
PM]  stamp  was  made  by  the  contract  a  condition 
precedent  to  the  right  to  a  return  passage,  and 
DO  a^ent  or  employee  of  the  defendant  was  au- 
thorized to  waive  that  condition. 

The  plaintiff  contends  that,  as  there  was  no 
a^nt  at  the  office  at  Hot  Spring  to  whose  sat- 
isfaction he  could  identify  himself,  and  by 
whom  he  could  have  his  ticket  stamped,  when 
he  presented  himself  with  his  ticket  at  that 
office,  within  a  reasonable  time  before  he  took 
the  return  train,  he  had  the  right  to  be  carried 
from  Hot  Springs  to  St  Louis  under  his  ticket, 
without  having  it  stamped,  and  ma^  therefore 
maintain  this  action  against  the  de&ndant  for 
the  act  of  its  conductor  in  expelline  him  from 
the  connecting  train  upon  the  defendant's 
road. 

If  this  defendant  had  been  the  ^rty  respon- 
sible for  not  having  an  agent  at  Hot  Springs, 
the  question  thus  present^  would  have  been  of 
some  difficulty,  although  we  arc  not  prepared 
to  hold  that,  even  under  such  circumstances, 
the  plaintiff's  remedy  would  not  be  limited  to 
an  action  for  the  breach  of  the  implied  con- 
tract to  have  an  agent  here,  and  to  the  expense 
which  he  thereby  incurred.  But  this  case  does 
not  require  the  expression  of  any  opinion  upon 
that  question. 

By  the  first  condition  of  the  contract  con- 
tained in  the  plaintiff's  ticket,  the  defendant  is 
not  responsible  beyond  its  own  line.  Conse- 
quently it  was  not  responsible  to  the  plaintiff 
for  failing  to  have  an  agent  at  the  further  end 
of  the  Hot  Springs  Railroad.  The  agent  who 
was  to  identify  the  passenger  and  stamp  his 
ticket  there  was  the  agent  of  the  Hot  Springs 
RaDroad  Company,  aod  is  so  described  m  the 
ticket,  as  well  as  m  the  petition.  If  there  was 
any  duty  to  have  an  agent  at  Hot  Springs,  it 
was  the  duty  of  that  company,  and  not  (n  the 
defendant  The  demurrer  admits  only  the  facts 
alleged,  and  does  not  admit  the  conclusion  of 
law.  inserted  in  the  petition,  that  bv  reason  of 
the  facts  previously  set  forth,  and  which  do  not 
support  the  conclusion,  the  defendant  and  its 
agent  failed  and  refused,  without  Just  cause  or 
excuse,  to  identify  the  plaintiff  as  the  original 
purchaser  of  the  ticket,  or  to  sign,  date  and 
stamp  it.  Hitchcock  v.  Buchanan,  105  U.  S. 
416  [06:1078]. 

The  omission   to  have  an   agent  at   Hot 
[WMl        Springs  not  being  a  breach  of  contract  or  of 
duty  on  the  part  of  this  defendant,  the  case  is 
iNilieved  of  all  difficulty. 

The  conductor  of  the  defendant's  train,  upon 
the  plaintiff's  presenting  a  ticket  bearing  no 
stamp  of  the  agent  at  Hot  Springs,  had  no  au- 
thority to  waive  any  condition  of  the  contract, 
to  dispense  with  the  want  of  such  stamp,  to  in- 
quire into  the  previous  circumstances,  or  to 
permit  him  to  travel  on  the  train.  It  would  be 
inconsistent  alike  with  the  express  terms  of  the 
contract  of  the  parties,  and  with  the  proper  per- 
formance of  the  duties  of  the  conductor,  in  ex- 
amining the  tickets  of  other  passengers,  and  in 
cooduciing  his  train  with  due  regard  to  speed 
and  safety,  that  he  should  undertake  to  deter- 
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mine,  from  oral  statements  of  the  passenger  or 
other  evidence,  facts  alleged  to  have  taken 
place  before  the  beginning  of  the  return  trip, 
and  as  to  which  the  contract  on  the  face  of  the 
ticket  made  the  stamp  of  the  agent  of  the  Hot 
Springs  Railroad  Company  at  Mot  Springs  the 
only  and  conclusive  proof. 

The  necessary  condusion  is  that  the  plaintiff 
cannot  maintain  this  action  against  the  defend- 
ant for  the  act  of  its  conductor  in  putting  him 
off  the  train.  Toionsend  v.  N.  T,  OenL  &  H. 
R.  R.  Co.  56  N.  Y.  295;  ShdUm  v.  Lalu  Share 
4bM.8.R,  Co,  29  Ohio  St  214;  Frederick  v. 
Marquette,  R,  iSi  0.  R,  R.  Co.  87  Mich.  842; 
Bradshaw  v.  South  Boston  R.  R  Co,  185  Mass. 
407;  Mwrdock  v.  Boston  A  A,  R  R,  Co,  187 
Mass.  298,  289;  Louisville,  NashvUU  dk  Q.  8. 
R,  R,  Co,  V.  Fleming,  14  Lea  (Tenn.)  12^ 

Judgment  affirmed. 


ST.  PAUL  PLOW  WORKS,  Hff,  in  Err,, 

V, 

WILLLA.M  STARLING. 
(See  8.  C  Beporter^s  ed.  879-^781) 

Jurisdiction  as  to  patent  case. 

An  action  upon  a  contract  by  which  the  plalntlft 
licensed  the  defendant  to  malce  and  sell  a  patented 
article,  in  which  action  the  validity  and  the  in- 
fringement of  the  patent  are  controvertedf  is  a 
**case  touching  patent  rights,"  and  therefore  with- 
in the  appellate  Jurisdiotlon  of  this  court  under 
section  699,  Revised  Statutes,  without  regard  to  the 
sum  or  value  In  dispute. 

[No.   1867.] 
Submitted  May  4, 1888,     Decided  May  U,  1888. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota,  to 
review  a  judgment  for  the  plaintiff,  in  an  ac- 
tion for  breach  of  an  agreement  in  writing, 
by  which  the  plaintiff  granted  to  defendant 
the  right  to  make  and  sell  within  a  defined  ter- 
ritory a  certain  kind  of  plow,  under  letters 
patent  granted  to  plaintiff,  and  defendant 
agreed  to  make  and  sell  the  plows  and  pay 
plaintiff  a  royalty  thereon. 

On  motion  to  dismiss  for  want  of  jurisdic- 
tion.   Denied, 

See  29  Fed.  Ifep.  790;  82  Fed.  Rep.  290, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Chas.  S.  Careins  and  D.  S. 
Frackelton,  for  defendant  in  error,  for  the 
motion: 

Defendant  in  error  caused  a  transcrist  of 
record  to  be  filed  in  this  court  and  printea,  for 
the  purpose  of  making  this  motion  to  dismiss 
the  writ,  to  prevent  needless  and  oppressive 
delay.  The  court  has  held  this  proper  prac- 
tice. 

Clark  V.  Hanco<^,  94  U.  S.  493  (24:148); 
Thomas  v.  Wooldridge,  90  U.  S.  28  Wall.  288 
(23:185). 

Section  700,  Rev.  Stat.  U.  S.  is  the  only  Act 
providing  for  the  review  here  of  a  civil  cause 
where  an  issue  of  fact  has  been  tried  in  the 
circuit  court  otherwise  than  by  a  jury. 

Boogher  v.  New  T<yrk  L,  Ins.  Co,  108  U.  S. 
90  (36:810);  Kearney  v.  Case,  79  U.  S.  12  Wall. 
275  (20:395). 

Unless  the  case  at  bar  also  comes  under  sec 
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tioQ  699,  providiDg  for  appeals  without  regard 
to  amoQDt  in  controversy,  there  is  no  Jurisdic- 
tion in  this  case. 

Elgin  v.  MarshaU,  106  U.  8.  678  (27:249); 
Zeigler^.  Hopkins,  117  U.  8.  686  (29:1020). 

An  action  on  a  contract  to  recover  license 
fees,  agreed  to  be  |)aid  for  the  use  of  a  patent, 
is  not  a  case  touching  patent  rights,  or  arising 
under  the  patent  or  copyright  laws  of  the 
United  States. 

Brown  v.  Shanwm,  61  U.  8.  20  How.  55 
(15:826);  AWrighty,  Teas,  106  U.  S.  613(27:295); 
WiUon  V.  SandfoTd,  51 U.  8. 10  How.  99(18:844); 
Harm  V.  TUghman,  99  U.  8.  547  (25:857); 
Bizer  v.  Many,  57  U.  8.  16  How.  98  (14:861); 
Burr  V.  Oregorv.  2  Paine,  426;  Blanehard  v. 
Smague,  1  Cliff.  288;  HiU  v.  Whitcomb,  1 
Holmes,  817;  Ooodyear  v.  Union  India  BtAber 
Co.  4  Blatchf.  68;  MerseroU  v.  Union  Faper 
Collar  Co.  6  Blatchf.  856;  Ooodyear  v.  Day,  1 
Blatchf.  665;  Brooks  v.  SioUey,  8  McLean,  528; 
PiUte  V.  Derby.  5  McLean,  828;  CJurt.  Pat. 
g  496;  Walk.  Pat.  §  888. 

The  writ  of  error  cannot  be  sustained  on  the 

Sound  that  the  court  went  into  the  question  of 
e  validity  of  the  patent. 

Kinsman  v.  Barlcfiurst,  59  U.  8.  18  How. 
289  (15:385J;  White  v.  Lee,  14  Fed.  Rep.  789; 
Sogers  v.  Uiessner,  80  Fed.  Rep.  525;  Bartlett 
V.  Holbrooke  1  Gray,  114;  Marston  v.  Svoetiy  66 
N.  Y.  206;  8.  C.  82  N.  Y.  526;  Burr  v.  Dur- 
y«,  2Fish.  Pat.  Cas.  285;  Baltimore  Car  Wheel 
Co,  V.  North  Baltimore  Passenger  B,  Co,  21 
Fed.  Rep.  50;  Walk.  Pat.  §  807. 

Messrs,  John  B.  &  W.  H.  Sanborn,  for 
plaintiff  in  error,  in  opposition: 

The  pleadings  put  in  issue  the  validitv  of  the 
patents  and  the  novelty  and  utility  oi  both. 
The  court  tried  and  decided  all  these  issues. 
Under  this  state  of  facts,  this  case  was  one 
arising  under  the  patent  laws  of  the  United 
8tates. 

Brooks  y.  Btolley,  8  McLean,  628;  Littlefleld 
V.  P&rry,  88  U.  a  21  Wall.  205(22:577);  Bloom- 
er y,  Gtlpin,  4  Fish.  Pat.  Cas.  54;  J%<c  Ruffle 
Co.  V.  mm  City  Co.  13  Blatchf.  157;  Woodwotth 
V.  Weed,  1  Blatchf.  165;  Wilson  v.  Sherman,  Id. 
638;  Woodworih  v.  Cook,  2  Bhitchf.  160;  I^lte 
V.  Derby,  5  McLean,  886;  Day  v.  HartsJujrn^  8 
Fish.  Pat.  Oas.  82;  Ooodyewr  v.  Congress  Rub- 
ber Co.  S  Blatchf.  449;  Blanehard  v.  Sprague,  1 
Cliff.  288. 

The  plaintiff  in  error  was  not  estopped  to 
contest  the  validity  of  the  patent 

Brown  v.  Lapham,  27  Fed.  Rep.  77;  Burr  v. 
Duryee,  2  Fish.  Pat.  Cas.  275,  284;  Moody  v. 
Taber,  1  Ban.  &  Ard.  Pat  Cas.  41-48;  Bostock 
V.  Goodrich,  25  Fed.  Rep.  Sld^Bellv  McCuU 
lough,  1  Fish.  Pat  Cas.  880;  Wood  v.  Wells,  6 
Fish.  Pat.  Cas.  885. 

Mr,  Justice  Gray  delivered  the  opinion  of 
the  court: 

The  original  action  was  brought  in  the  Cir- 
cuit Court  of  the  United  8tates  for  the  District 
of  Minnesota  bv  a  citizen  of  Nebraska  against  a 
corporation  of  Minnesota,  for  breach  of  an 
agreement  in  writing,  dated  December  17, 1877, 
by  which  the  plaintiff  granted  to  the  defeod- 
ant  the  right  to  make  and  sell  within  a  defined 
territory  a  certain  kind  of  plough,  under  letters 
patent  granted  August  18,  1874,  to  the  plaintiff 
for  an  improvement  in  ploughs  (of  which  he 

252 


alleged  in  his  complaint  that  he  was  the  first 
and  original  inventor),  and  the  defendant  agreed 
to  make  such  ploughs  in  a  good  and  workman- 
like manner,  and  to  advertise  and  sell  them  at  a 
price  not  exceeding  the  price  of  similar  imple- 
ments sold- by  other  manufacturers,  and  to  ren- 
der accounts  semi-annually  and  pay  the  plain- 
tiff a  rovally  of  $2.50  for  each  plough  sold. 

The  aefendant,  in  its  answer,  admitted  the 
agreement  sued  on,  but  denied  any  breach; 
denied  that  the  plaintiff  was  the  original 
and  first  inventor  of  any  improvement  in 
ploughs,  and  averred  that  his  alleged  improve- 
ment bad  been  described  in  six  earlier  patents 
specified;  admitted  that  the  defendant  had 
made  and  sold  ploughs  according  to  the  method 
described  in  letters  patent  granted  3Iarch  9, 
1880,  to  one  Berthiaume,  and  averred  that  those 
ploughs  were  constructed  upon  an  entirely 
different  principle  from  the  plaintiff's.  The 
plaintiff  filed  a  general  replication,  denying  the 
allegations  of  the  answer. 

A  jury  trial  having  been  duly  waived  in 
writing,  the  case  was  tried  bj;  the  court,  which, 
upon  facts  set  forth  in  detail,  found  that  the 
defendant  had  made  960  ploughs  under  the 
Berthiaume  patent,  and  350  other  ploug:bs;  that 
all  those  ploughs  infringed  the  plaintiff's  pat- 
ent, and  that  the  plaintiff's  invention  was  not 
anticipated  by  either  of  the  six  other  patents 
set  up  in  the  answer;  and  concluded  that  the 
plaintiff  was  entitled  to  a  royalty  of  $2. 50  on  each 
plough  sold  by  the  defendant,  amounting  to 
$3,275;  overruled  a  motion  for  a  new  trial  and 
gave  judgment  for  the  plaintiff  accordingly.  29 
Fed.  Rep.  790;  82  Fed.  Rep.  290. 

The  defendant  sued  out  this  writ  of  error, 
which  the  original  plaintiff  now  moves  to  dis- 
miss for  want  of  iurisdiction,  because  the  Judg- 
ment below  was  for  less  than  $5,000. 

The  decision  of  this  motion  depends  upon 
§  699  of  the  Revised  Statutes,  by  which  a  writ 
of  error  or  appeal  may  be  allowed  from  any 
final  judgment  or  decree  of  the  circuit  court, 
without  regard  to  the  sum  or  value  in  dispute, 
"in  any  case  touching  patent  rights."  This 
section  substantially  re-enacts  the  corresponding 
provision  of  the  Patent  Act  of  1870,  in  which 
the  words  were  "in  any  action,  suit,  contro- 
versy or  case,  at  law  or  in  equity,  touching 
patent  rights."  Act  July  8,  1870,  chap.  280, 
S  56, 16  Stat,  at  L.  307.  The  language  applied 
to  this  subject  in  the  Patent  Act  of  1836,  under 
which  the  cases  of  Wilson  v.  Sandford,  51 U.  8. 
10  How  99  [13:8441  and  Brown  v.  Shannon,  61 
U.  S.  20  How.  55  [15:826]  were  decided,  was 
that  used  in  that  Act  in  defining  the  jurisdic- 
tion of  the  curcuit  court  in  patent  cases,  name- 
ly, **actions,  suits,  controversies  and  cases, 
arising  under  any  law  of  the  United  States, 
grantmg  or  confirming  to  inventors  Uie  exclu- 
sive rights  to  their  inventions  or  discoveries." 
Act  July  4,  1836.  chap.  357,  §  17,  5  Stat,  at  L. 
124.  Similar  words  were  used  in  the  Patent  Act 
of  1861  in  defining  the  jurisdiction  of  this  court. 
Act  Feb.  18.  1861,  chap.  37,  12  Stat  at  L.  180. 
But  in  the  Act  of  1870,  as  in  the  Revised 
Statutes,  Congress,  while  using  similar  lan- 
guage in  defining  the  jurisdiction  of  the  cir- 
cuit court,  substituted  (it  must  be  supposed, 
purposely)  the  new  phrase,  "touching  patent 
rights,"  in  defining  the  jurisdiction  of  this 
court. 
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Tbe  praeiit  castf  vu  m  ncHoti  npoa  a  con- 
tract by  ^hlcb  tbe  pkintifl  licensed  the  def  eod- 
o  make  and  «etlB  patented  ulide,  and  not 


and  whether  it  bad  been  Infrioged,  it 


ec^vnlt 


•tatntee,  and  in  tbe  light  of  preTiana  dedsloDe, 
lUa  caae  should  be  coiuidereaa8"ariaIngiuider^ 
the  patent  bwa  of  the  United  States,  la  aquestion 
notbeforena.  BeeDab Tilt I(fg,  Co, v. ^ait. 
135  U.  S.  46  [81:  6881  and  cases  there  cited. 
It  la  8u£9cient  tor  the  decision  of  this  motion, 
that  we  have  no  doubt  that  a  case  in  which  the 
Talidftr  and  the  Infringement  of  a  patent 


dispute. 

Motiot 
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|B'8l        WIUJAM  L.  POWELL,  ^.  in  Brr., 


<aee  B.  a  Baporter^  ed.  «»4aej 

Poliet  power  of  State — Itgitlatite  pt»eer~ttalv  te, 
uAcn  eoaelutiM—okomargarin*  laa — pouw  <^ 
tAtjudieia>v—Fnuiti/hania  tlaluta, 

L  A  rtatota  whtoh  Is  a  legitimate  ezerdae  of  tin 
Pdtloe  vower  of  tbe  State,  for  tbe  protection  ot  the 
Kalth  of  tHe  people,  and  for  l£a  pfareaOon  ot 
baod,  la  not  liiaonBiiteiit  with  the  Fourteenth 
Amendment  of  the  ComtitntloD  of  the  tinlted 

tore  with  the  ezeiolM  of  tlie  polloe  power  byUie 

1.  WhetbeithemaoiiteotuteofoleoinBnnrlne,or 

iDtratter.lnTolveaauohdanvntofhepublio 

—  ..  —..J-,  lu  _•■_  roppToitoD,  latJier 
aeraitopetiiiitthe 

,  , »  ot  tbaColBM  tliBt 

do  not  coDtalD  noxlona  fawiedlsnts,  Isa  quegtion  of 
fast  and  <tf  public  poUoT)  wblob  beMnoB  to  the  legla- 
ktlTO  dn^tment  to  dafHrmlDe. 

1.  n>e  MgUatlTe  deteimlnatton  of  niah  queaUoD 
li  eonolnilTe  upon  tbe  oouits,  unleM  It  appean  up- 
on the  face  ot  the  tUMW,ot  trom  fac&  of  which 
the  eourta  most  take  Judlolal  oocnlsanoe,  that  tbe 
Matute  InblnaeB  rl^taaeouied  by  the  fundamental 


thantta 
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P[  ERROR  to  the  Supreme  Conrt  of  the  State 
of  Penn^lraDla,  to  review  a  judgment  sus- 
tabling  the  Talidlty  of  a  Siatote  of  PeunayL 
U7U.  tt. 


vania  relating  to  the  manofacture  and  sale  of 
oleomargarine  butter.    AJKrmed. 

Reported  below,  SCent/Bep.  8W),  114  Pa.38S. 

Tbe  facts  are  fullf  stated  in  the  opinion. 

Hewn.  ^nn»B  D.  Gilbert.  F.  B.  Rodgen 
and  D.  T.  W»taon.  for  plaintiff  in  errori 

It  is  tbe  law  in  PennsjrWanla  that  the  ques- 
tion whether  or  not  any  irfven  act  Is  wllbin  the 
police  power  of  the  Blule  is  one  which  the  ]udi- 
daiT  cannot  determine,  but  It  reals  wholly  with 
the  LeglEJature. 

iWeU  e.  Qommonw»(Mh.  B  Cent  Rep.  890. 

The  trial  court  said  that  you  could  not  intro- 
duce the  proof  of  facts,  and,  upon  tbe  finding 
of  a  Jury  ooe  way  or  another,  nave  the  consti- 
tutionality of  the  law  decided.  And  yet,  the 
supreme  court  had  directly  affirmed  and  sano- 
tioned  that  very  practice. 

Stay  V.  Pitttburoh,  82  Pa.  860;  WatHngUtn 
Ave.  &  Pa. '863;  Owg  v.  PMjMfAia,  HSPa. 

S6a. 

Under  the  settled  doctrine  of  this  court, 
whether  a  state  aiatute,  called  a  police  law,  baa 
a  real  or  substantial  relation  to  the  public  health. 


^1:412);  Mtinn  t.  llUnoit,  »4U.  S.  IIS  (24:91); 
Sinking  F^md  Que*.  99  U.  S.  718  m-Ml); 
Marbary  t.  Madim>n,  6  U.  S.  1  Orancb,  187, 
167(3:60,  TO). 

Wbalever  affecte  the  peace,  good  order, 
morels  and  health  of  the  community  comes 
witbin  the  police  power  of  the  State. 

Pfovu  T.  Marx,  69  N.  Y.  877;  Be  Jacob*.  98 
N.  T.  98. 

What  are  tbe  subjects  of  Its  exercise  is  cleaily 
a  Judidal  question. 

Lakmev  v.  Bott  BiU  Cemeterj/  Co.  70  TIL 
191;  Awtin  t.  Murray,  16  Pick.  131;  Cooley, 
CoDst.  Lim.  4th  ed-  719;  Wattrtown  v.  Mayo, 
109  Mass.  81S. 

AU  laws  passed  by  the  Legislature  are  sub- 
ject to  reriaw  by  the  courts. 

McOuUcdt  T.  Maryland,  17  U.  8.  4  Wheat. 
810,  421  (4;57B,  605);  Eepbum  v.  OTitaoid,  7S 
n.  8.  S  Wall.  603  (1B:613);  Legal  Tender  Catet. 
70  U.  S.  13  Wall.  457  (20:  287);  Marbury  v. 
Madimn.  5  U.  S.  1  Crancb,  187  12:60). 

OleomarSBrine  butter  is  not  injurious  to  tbe 

fiublic  beaUb,  morals  or  safety,  and  therefore 
ts  manufacture  and  sale  caooot  be  prohibited 


S8  (34:993):  KortkoMtern  Ftrtaizing  Co.t.  Byde 
Fork,  Id.  667  (34:1086);  ifunn  v.  lUinoit,  04 
U.  B.  146  (24:01). 

This  court  will  asaunie  this  proof  could  have 
been  .nade. 

Scotland  County  v.  fi'iU,113U.  8.186(38:693). 

Tbe  fact  that  oleomargariae  butter  is  most 
eitensively  used,  what  Its  icgredieuis  are  and 
whether  wholesome  or  not,  would  aeem  to  be 
matters  of  wblcb  this  court  wQl  inform  itself. 

Brown  v.  Piper,  01  U.  8.  42  (23:201);  Ee 
Jaeobi,  98  N.  Y,  112. 

Arts  which  canooly  be  justified  on  tbe  ground 
that  they  are  police  regulations  must  be  clearly 
necessary  to  the  safety,  comfort  or  well  being 
of  society,  or  imperatively  required  by  tbe  pub- 
lic necessity. 

2  Kent,  Com.  13th  ed,  840,  note  2;  State  v. 
Soyee,  47  Me.  189;  Plwpb  v.  Jaekton  <£  M.  PI. 
Boad  Co.  9  Mich.  807. 
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Thl«  Act  did  not  deprive  the  plaintiff  in  error 
of  hiH  iifxrrty  witboMt  due  pnioess  of  law. 

1  Kharswwyi'g  iiiackstone,  127,  note  8; 
r>^/l#;y.  Const.  Lim.  86-02;  I7tOTj^  y.  Rnthind 
*fe  A.  y;.  //.  rA?.  27  Vt.  140;  Lieber's  avil  Lib- 
r  rty,  V\\ ;  lWad«W.  v.  lirmmpM,  2  Watts  &  S. 
2H:,;  iUiidifr  V.  /yw/Z,  3  U.  S.  3  Dall.  3^a:649). 

'i'hr;  court  r-nnnot  impnte  to  the  J^OLnslature 
nny  otiiur  but  public  niotives  for  their  acts. 

Sujihiiry  cfe  U,  li.  li.  f'o.  v.  (Mi)er,  33  Pa. 
27H;  JYopk  v.  Drfij^,  15  X.  Y.  545;  Cooley, 
Const.  Lim.  1H7;  Sif^m  Hingv.  Orm/nley,  113  U. 
S.  7I0(iJH:ll47);  License  Ca$ei,4G  U.  S.  5  How. 
5H3(12:2'JI). 

The  A(!t  did  not  deprive  the  plaintiff  in  error 
of  IiIh  prnpcrty  without  due  process  of  law. 

lioHton  lifcr  Co,  V  MaMtachusetls,  97  U.  S.  25 
(24:ys|»);  Weil  v.  Calhoun,  25  Fed.  Rep.  865, 
H72;  liiirtnitn/erv.  7r>/r/i.85U.  8.  18  Wall.  121> 
rJI:l»20);  State  v.  Smyth,  14  R.  I.  100;  Com- 
uionireafth  v.  Kmum,  132  Mass.  11;  Stufr  v. 
Artrfon,  45  N,  J.  L.  461);  Ptople  v.  Cipjicrlt/f  1 
Criit.  Urp.  804,  101  N.  Y.  (Ui4;  reversing  the 
Supirnu'  Court  of  New  York  in  37  Hun,  819. 

Thr  Aft  dill  not  di'prive  the  plaintifTin error 
of  Hh'  equal  protcTtion  of  the  laws. 

It  IS  lo  be  sustained  as  a  valid  exercise  of  the 
|H»lin»  ixnver  of  the  Slate. 

'1%'nH'  V.  Ruff  a  fid  if-  /?.  /?.  If.  Co.  27  Vl.  140; 
(otnmoniriitlth  v.  .l/'/tr,  7  Ciish.  85;  Mi7t/f>rof 
\.  v.  V.  }filn,  IM\  U.  S.  11  IVt.  102  (9:(J48h  Ll 
.-..•..M-  C.w.^  46  l\  S.  5  How.  504  (12:^56); 
Mufin  V.  Ifliuois.  94  U.  S.  12.*.  (24:84\ 

Tlirrc  an*  8o  many  laws  who-^e  constilixtion- 
aliiy  has  lH*en  deelareil  or  i*oni^\led.  which  are 
:inali>>rvnis  in  character  to  the  presi'nt  law.  that 
n  rcfcrrnce  to  a  few  of  them  raav  be  useful. 

Si\-'r\.  ('.="i,;„i,.,rr-,iV^.8Pa.*ol2:  Waldov. 
(V^i-..  •if.Vii.V':.  9  W.  N.  C.  2lXV  n^irJ  of  Health 
V.  /.:.;u',  1  inula.  Hop.  20:  lu^r^'U-yi  v.  Du- 
.,"  I ' .  2  Y eai c? .  4 i>;? :   /»/•  '''*  ^-  C< ' 'f-. "<  % '.-rVi ff^ , 
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of  butter  or  cheese,  not  the  legitimate  product 
d  the  dairy,  and  not  made  exclusively  of  milk 
(ft  cream,  out  into  which  <^,  lard,  or  fat,  not 
produced  from  milk  or  cream,  entered  as  a 
component  part,  or  into  which  melted  butter 
or  any  cH  thereof  had  been  introduced  to  take* 
the  place  of  cream.  Laws  Pa.  1878,  p.  87; 
1883,  p.  48. 

But  this  legislation,  we  presume,  failed  to 
accomplish  the  objects  intended  by  the  Legis- 
lature. For,  by  a  subsequent  Act,  .approved 
May  21,  1885,  and  which  took  effect  .July  1, 
1885,  entitled  "An  Act  for  the  Protection  of 
the  Public  Health  and  to  Prevent  Adulteration 
of  Dairy  Products  and  Fraud  in  the  8ale 
Thereof,"  it  was  provided,  among  other  things, 
as  follows: 

"Sec.  1.  That  no  person,  firm,  or  corporate 
body  shall  manufacture  out  of  any  oleaginous 
substance  or  any  compound  of  the  same,  other 
than  that  produced  from  unadulterated  milk,  or 
of  cream  from  the  same,any  article  designed  to 
take  the  place  of  butter  or  cheese  pz^uoed 
from  pure  unadulterated  milk  or  cream  from 
the  same,  or  of  any  imitation  or  adulterated 
butter  or  cheese,  nor  shall  sell  or  offer  for  sale, 
or  have  in  his,  her  or  their  possession,  with  in- 
tent to  sell  the  same,  as  an  article  of  food. 
[680]  "Sec.  2.  Every  sale  of  such  article  or  sub- 
stance, which  is  prohibited  by  the  first  section 
of  this  Act,  made  after  this  Act  shall  take  effect 
is  hereby  declared  to  be  unlawful  and  void, 
Mid  no  action  shall  be  maintained  in  any  of  the 
courts  in  this  State  to  recover  upon  any  con- 
tract for  the  sale  of  any  such  article  or  sub- 
stance. 

"Sec.  8.  Every  person,  company,  firm,  or 
coriwrate  body  who  shall  manufacture,  sell,  or 
ofTtf r  or  expose  for  sale  or  have  in  hi8,hOT  or  their 
possession  with  intent  to  seU,  any  substance, 
the  manufacture  and  sale  of  which  is  prohib- 
ited by  the  first  section  of  this  Act,  shall,  for 
eveiY  such  offense,  forfeit  and  pay  the  sum  of 
one  hundred  dollars, which  shall  M  recoverable 
with  costs  by  any  person  suing  in  the  name  of 
the  Commonwealtn  as  debts  of  like  amounts 
are  by  law  recoverable;  one  half  of  which  sum, 
when  so  recovered,  shall  be  paid  to  the  proper 
county  treasurer  for  the  use  of  the  county  in 
which  suit  is  brought  and  the  other  half  to  the 
person  or  persons  at  whose  instance  such  a  suit 
shall  or  may  be  commenced  and  prosecuted  to 
recovery. 

"Sec.  4.  Every  person  who  violates  the  pro- 
vinons  of  the  first  section  of  this  Act  9ha]X  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  aliall  be  punished  by  a  fine  of  not 
leas  than  one  hundred  dollars,  nor  more  than 
tlu^e  hundred,or  by  imprisonment  in  the  coun- 
tv  jail  for  not  less  than  ten  nor  more  than  thirty 
days,  or  both  such  fine  and  imprisonment  for 
the  first  offense,  and  imprisonment  for  one  year 
for  every  subsequent  offense." 

The  plaintiff  in  error  was  indicted,  under  the 
last  statute,  in  the  Court  of  Quarter  Sessions  of 
the  Peace  in  Dauphin  County,  Pennsylvania. 
The  charge  in  the  first  count  of  the  indictment 
is  that  he  unlawfully  sold,  "as  an  article  of 
food,  two  cases,  containing  five  pounds  each, 
of  an  article  designed  to  take  the  place  of  but- 
ter produced  from  pure,  unadulterated  milk  or 
cream  from  milk,  the  said  article  so  sold,  as 
aforesaid,  being  an  article  manufactured  out  of 
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certain  oleaginous  substances  and  compounds 
of  the  same  other  than  that  produced  from  un- 
adulterated milk  or  cream  from  milk,  and  said 
article  so  sold,  as  aforesaid,  being  an  imitation 
butter."  In  the  second  count  the  charge  is  that 
he  unlawfullv  had  in  his  possession,  "with  in- 
tent to  sell  the  same,  as  an  article  of  food,  a 
(][uantity,  viz.,  one  hundred  pounds,  of  imita- 
tion butter,  designed  to  take  the  place  of  but- 
ter produced  from  pure,  unadulterated  milk  or 
cream  from  the  same,  manufactured  out  of 
certain  oleaginous  substances,  or  compounds 
of  the  same  other  than  that  producea  from 
milk  or  cream  from  the  same." 

It  was  agreed,  for  the  purposes  of  the  trial, 
that  the  defendant,  on  July  10, 1885,  in  the 
City  of  Harfisburg,  sold  to  the  prosecuting 
witness,as  an  article  of  food, two  onflrinal  pack- 
ages of  the  kind  described  in  the  first  count; 
that  such  packages  were  sold  and  bought  as 
butterine,  and  not  as  butter  produced  from 
pure,  unadulterated  milk  or  cream  from  un- 
adulterated milk;  and  that  eadi  of  said  pack- 
ages was,  at  the  time  of  sale,  marked  with  the 
words,  "Oleomargarine  Butter,"  upon  the  lid 
and  side  in  a  straight  line,  in  roman  letters  half 
an  inch  long. 

It  was  also  agreed  that  the  defendant  had  in 
his  possession  one  hundred  pounds  of  the  same 
article,  with  intent  to  sell  it  as  an  article  of 
food. 

This  was  the  case  made  by  the  Common- 
wealth. 

The  defendant  then  offered  to  prove  by  Prof. 
HugoBlanck  that  he  saw  manufactured  tho 
article  sold  to  the  proeecutine  witness;  that  it 
was  made  from  pure  animal  lats;  that  the  pro- 
cess of  manufacture  was  clean  and  wholesome, 
the  article  containing  the  same  elements  aa 
dairy  butter,  title  only  difference  between  them 
being  that  the  manufactured  article  contained 
a  smaller  proportion  of  the  fatty  substance 
known  as  butterine;  that  this  butterine  existed 
in  dairy  butter  in  the  proportion  of  from  8  to  7 
per  cent,  and  in  the  manufactured  article  in  a 
smaller  proportion,  and  was  increased  in  the 
latter  by  the  introduction  of  milk  and  cream; 
that  this  having  been  done,  the  article  con- 
tained all  the  elements  of  butter  produced  from 
pure  unadulterated  milk  or  cream  from  the 
same  except  that  ^e  percentage  of  butterine 
was  slightiy  smaller;  that  the  only  effect  of 
butterine  was  to  give  fiavor  to  the  butter  and 
that  it  had  nothing  to  with  its  wholesomeness; 
that  the  oleaginous  substances  in  the  manufac- 
tured article  were  substantially  identical  with 
those  produced  from  milk  or  cream;  and  that 
the  article  sold  to  the  prosecuting  witness  was 
a  wholesome  and  nutritious  article  of  food,  in 
all  respects  as  wholesome  as  butter  produced 
from  pure  unadulterated  milk  or  cream  from 
unadulterated  milk. 

The  defendant  also  offered  to  prove  that  he 
was  engaged  in  the  grocery  and  provision  busi- 
ness in  the  City  of  Harrisburg,  and  that  the 
article  sold  by  him  was  part  of  a  large  and  val- 
uable quantity  manufactured  prior  to  the  21st 
of  May,  1885,  in  accordance  with  the  laws  of 
this  Common w^th  relating  to  the  manufac- 
ture and  sale  of  said  article,  and  so  sold  by  him; 
thatfor  the  purpose  of  prosecuting  tiiat  busi- 
ness large  investments  were  made  by  him  in 
the  purchase  of  suitable  real  estate,  in  the  erec- 
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don  of  proper  buildings,  and  in  the  purchase 
of  the  necessary  machinery  and  ingredients; 
that  in  his  traffic  in  said  article  he  made  large 
profits;  and,  if  prevented  from  continuing  ft, 
the  value  of  his  property  employed  therein 
would  be  entirely  lost,  and  he  be  deprived  of 
the  means  of  livelihood. 

To  each  offer  the  Commonwealth  objected 
upon  the  ground  that  the  evidence  proposed  to 
be  introduced  was  immaterial  and  irrelevant. 

The  purpose  of  these  offers  of  proof  was 
avowed  to  be:  (1)  To  show  that  the  article  sold 
was  a  new  invention,  not  an  adulteration  of 
dairy  products,  nor  injurious  to  the  public 
health,  but  wholesome  and  nutritious  as  an  ar- 
ticle of  food,  and  that  its  manufacture  and  sale 
were  in  conformity  to  the  Acts  of  May  22, 1878, 
and  May  24,  1888.  (2)  To  show  that  the  stat- 
ute upon  which  the  prosecution  was  founded 
was  unconstitutional,  as  not  a  lawful  exercise 
of  police  power,  and  also  because  it  deprived 
the  defeudant  of  the  lawful  use  "of  his  prop- 
erty, liberty,  and  faculties,  and  destroys  his 
property  without  making  compensation." 

The  court  sustained  Uie  objection  to  each 
offer,  and  excluded  the  evidence.  An  excep- 
tion to  that  ruling  was  duly  taken  by  the  de- 
fendant 

A  verdict  of  guilty  having  been  returned, 
and  motions  in  arrest  of  judgment  and  for  a 
[683]  Dew  trial  having  been  overruled,  the  defendant 
was  adjudged  to  pay  a  fine  of  $100  and  costs  of 
prosecution,  or  give  bail  to  pay  the  same  in  ten 
days,  and  be  in  custody  until  the  judgment  was 
performed.  That  judgment  was  affirmed  by 
the  Supreme  Court  of  the  State.    114  Pa.  265. 

This  case,  in  its  important  aspects,  is  gov- 
erned by  the  principles  announced  in  MugGr  v. 
Eansas,  128  U.  8.  628  {81:  205]. 

It  is  immaterial  to  inquire  whether  the  acts 
with  which  the  defendant  is  charged  were  au- 
thorized by  the  Statute  of  May  22.  1878,  or  by 
that  of  May  24, 1883.  The  present  prosecution 
is  founded  upon  the  Statute  of  May  21, 1885;  and 
if  that  statute  be  not  In  conflict  with  the  Con- 
stitution of  the  United  States,  the  judgment  of 
the  Supreme  Court  of  Pennsylvania  must  be 
affirmed. 

It  is  contended  that  the  last  statute  is  void  in 
that  it  deprives  all  coming  within  its  provisions 
of  rights  of  liberty  and  property  without  due 
process  of  law,  and  denies  to  them  the  equal 

Erotection  of  the  laws;  rights  which  are  secured 
y  the  Fourteenth  Amendment  of  the  Consti- 
tution of  the  United  States. 

It  is  scarcely  necessary  to  say  that  If  this 
statute  is  a  legitimate  exercise  of  the  police 
power  of  the  State  for  the  protection  of  the 
health  of  the  people,  and  for  the  prevention  of 
fraud,  it  is  not  inconsistent  with  tbat  amend- 
ment; for  it  is  the  settled  doctrine  of  this  court 
that,  as  government  is  organized  for  the  pur- 

Eofee,  among  others,  of  preserving  the  public 
ealth  and  the  public  morals,  it  cannot  devest 
itself  of  the  power  to  provide  for  those  objects; 
and  that  the  Fourteenth  Amendment  was  not 
designed  to  interfere  with  the  exercise  of  that 
power  by  the  States.  Mnglery,  Kansas,  128 
U.  S.  063  [81:  211];  Butchertf  Union,  8.  H, 
<fe  L,  S.  L,  Co,  V.  Crescent  (Stu  L.  S.  L,  db  8.  U, 
Co.  Ill  U.  S.  746,751  [28:585,  5871;  Darbicrv. 
Connolly,  113  U.  8.  27  [28:023];  Yick  Wo,  v. 
Hopkins,  118  U.  8.  856  [30:220J. 
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The  question,  therefore.  Is  whether  the  pro- 
hibition of  the  manufacture  out  of  oleaginous 
substances,  or  out  of  any  compound  mereof 
other  than  that  produced  from  unadulterated 
milk  or  cream  from  unadulterated  milk,  of  an 
article  designed  to  take  the  place  of  butter  or 
cheese  produced  from  pure  unadulterated  milk 
or  cream  from  unadulterated  milk,  or  the  pro- 
hibition upon  the  manufacture  of  any  imita- 
tion or  adulterated  butter  or  cheese,  or  upon 
the  selling  or  offering  for  sale,  or  havlngln.pos- 
session  with  intent  to  sell,  the  same,  as  an  ar- 
ticle of  food,  is  a  lawful  exercise  by  the  State 
of  the  power  to  protect,  by  police  regulationa, 
the  public  health. 

The  main  proposition  advanced  by  the  d^ 
fendant  is  that  his  enjoyment  upon  terms  of 
equality  with  all  others  in  similar  circumstances 
of  the  privilege  of  pursuing  an  ordinary  calling 
or  trade,  and  of  acquiring,  holding,  and  selline 
property,  is  an  essential  part  of  his  rights  <>i 
liberty  and  property,  as  guaranteed  by  the 
Fourteenth  .^endment  The  court  assents  to 
this  general  proposition  as  embodying  a  sound 
principle  of  constitutional  law.  But  it  cannot 
adjudge  that  the  defendant's  rights  of  liberty 
and  property,  as  thtis  defined,  have  been  in- 
fringed by  the  statute  of  Pennsylvania,  with- 
out holding  that,  although  it  may  have  been 
enacted  in  good  faith  for  the  objects  expressed 
in  its  title,  namely,  to  protect  the  public  health 
and  to  prevent  the  adulteration  of  dairy  pro- 
ducts and  fraud  in  the  sale  thereof,  it  has,  in 
fact,  no  real  or  substantial  relation  to  those  ob- 
jects. Mugler  v.  Kansas,  128  U.  8.  628,  661 
[81:  205,  210].  The  court  is  unable  to  affirm 
that  this  legislation  has  no  real  or  substantial 
relation  to  such  objects. 

It  will  be  observed  that  the  offer  in  the  court 
below  was  to  show  by  proof  that  the  particular 
articles  the  defendant  sold,  and  those  m  his  pos- 
session for  sale,  in  violation  of  the  statute,  were, 
in  fact,  wholesome  or  nutritious  articles  of 
food.  It  is  entirely  consistent  with  that  offer 
that  many,  indeed,  that  most  kinds  of  oleo- 
margarine butter  in  the  market  contain  ingre- 
dients that  are  or  may  become  injurious  to 
health.  The  court  cannot  sav,  from  anything 
of  which  it  may  take  judicial  cognizance,  that 
such  is  not  the  fact  Under  the  circumstancea 
disclosed  in  the  record,  and  in  obedience  to 
settled  rules  of  constitutional  construction,  it 
must  be  assumed  t^at  such  is  the  fact  '  'Every 
possible  presumption,"  Cfiirf  JusUee  Waite 
said,  speaking  for  the  coiut  in  Sinking  Fund 
Cam,  99  U.  S.  718  [26:501]  "is  in  favor  of  the 
validity  of  a  statute,  and  this  continues  until 
the  contrary  is  shown  beyond  a  rational  doubt 
One  branch  of  the  government  cannot  encroach 
on  the  domain  (3  another  without  danger. 
The  safety  of  our  institutions  depends  in  no 
small  degree  on  a  strict  observance  of  this  sal- 
utarv  rule."  See  also  Fletcher  v.  Peek,  10  U. 
8.  6'Cranch,  128  ^Z-M^'h  Dartmouth  College  y. 
Woodteard,  17  U.  8.  4  Wheat  518,^25  [4:629, 
656]:  Litingston  County  y,  Darlington,  101 U. 
8.  407  [25:1015]. 

Whether  the  manufacture  of  oleomargarine, 
or  imitation  butter,  of  the  kind  described  in  the 
statute,  is,  or  may  be,  conducted  in  such  a  way, 
or  with  such  skill  and  secrecy,  as  to  liaffle  or- 
dinary inspection,  or  whether  it  involves  such 
danger  to  the  public  hcalih  as  to  recpiire,  foi 
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the  protection  of  the  people,  the  entire  suppres- 
«ioo  of  ibe  business,  rather  than  its  regulation  in 
«uch  manner  as  to  pomit  the  manu&cture  and 
sale  of  articles  of  that  class  that  do  not  contain 
noxious  in^dients,  are  questions  of  fact  and  of 
public  policy  which  belone  to  the  legislatlye 
•depart  ment  to  determine.    And  as  it  does  not  ap- 
pear upon  the  face  of  the  statute,  or  from  any 
facts  of  which  the  court  must  take  judicial  cog- 
nizance, that  it  infringes  rights  secured  by  the 
fundamental  law,  the  legislative  determination 
of  tbo86  questions  is  conclusive  upon  the  courts. 
It  is  not  a  part  of  their  functions  to  conduct  in- 
▼esti^tions  of  facts  entering  into  questions  of 
pubbc  policy  merely,  and  to  sustain  or  frustrate 
the  legislative  will,  embodied  in  statutes,as  they 
may  hai)pen  to  approve  or  disapprove  its  de- 
termination of  such  auestions.     The  power 
which  the  Lc^lature  has  to  promote  the  gen- 
eral welfare  is  very  great,  and  the  discretion 
which  that  department  of  the  government  has, 
in  the  employment  of  means  to  that  end,  is  very 
large.     )\'hije  both  its  power  and  its  discretion 
must  be  so  exercised  as  not  to  impair  the  funda- 
mental rights  of  life,  llberljr,  and  property,  and 
wiiile,  according  to  the  pnnciples  upon  which 
<mr  institutions  rest,  "tne  very  idea  that  one 
man  may  be  compelled  to  hold  his  life,  or  the 
means  of  living,  or  any  material  right  essential 
Co  the  enjoyment  of  life,  at  the  mere  will  of 
another,  seems  to  be  intolerable  in  any  country 
where  freedom  prevails,  as  being  the  essence  of 
slavery  itaelf,"  yet,  "in  many  cases  of  mere  ad- 
ministration, the  responsibility  is  purely  polit- 
lAAAi  '^^^  °^  appeal  lying  except  to  the  ultimate  tri- 
l'***'*!  buual  of  the  public  judgment,  exercised  either 
in  the  pressure  of  public  opinion  or  by  means 
of  the  suffrage."     Tick  Wo  v.  Hopkins,  118  U. 
b.  ;nO  [80 :2i26].    The  case  before  us  belongs  to 
the  latter  class.    The  Le^slature  of  Pennsyl- 
vania,  upon  the  fullest  mvestigation,  as  we 
roust  conclusively  presume,  and  upon  reason- 
able grounds,  as  must  be  assumed  from  the  rec- 
ord, has  determined  that  the  prohibition  of  the 
sale,  or  offering  for  sale,  or  naviuff  in  posses- 
sion to  sell,  for  purposes  of  food,  of  any  article 
munufactured  out  of  oleaginous  substances  or 
compounds  other  than  those  produced  from  un- 
adulterated milk  or  cream  from  unadulterated 
milk,  to  take  the  place  of  butter  produced  from 
unadulterated  milk  or  cream  from  unadulter- 
ated milk,  will  promote  the  public  health,  and 
prevent  frauds  m  the  sale  of  such  articles.    If 
all  that  can  be  said  of  this  legislation  is  that  it 
is  unwise,  or  unnecessarily  oppressive  to  those 
manufacturing  or  selling  wholesome  oleom^r- 
earine,  aa  an  article  of  ^od,  their  appeal  must 
be  to  the  Legislature,  or  to  the  ballot-box,  not 
to  the  judicuuy.    The  latter  cannot  interfere 
without  usurping  powers  committed  to  another 
department  A  government. 

It  is  argued,  in  behalf  of  the  defendant,  that 
tf  the  statute  in  question  is  sustained  as  a  valid 
exercise  of  legislative  power,  then  nothing 
•Unda  in  the  way  of  the  destruction  by  the  leg- 
islative department  of  the  constitutional  guar- 
antees of  liberty  and  property.  But  the  pos- 
sibility of  the  abuse  of  legislative  power  aoes 
not  disprove  its  existence.  That  possibility  ex- 
iirts  even  in  reference  to  powers  that  are  con- 
ceded to  exist.  Besides,  the  Judiciary  depart- 
ment is  bound  not  to  give  effect  to  statutory 
enactments  that  are  plainly  forbidden  by  the 


Constitution.  This  duty,  the  court  has  said,  is 
always  one  of  extreme  delicacy;  for,  apart  from 
the  necessity  of  avoiding  conflicts  between  co- 
ordinate branches  of  the  government,  whether 
state  or  national,  it  is  often  diflScult  to  deter- 
mine whether  such  eoactments  are  within  the 
powers  granted  to  or  possessed  by  the  Legisla- 
ture. Nevertheless,  vt  the  incompatibility  of 
the  Constitution  and  the  statute  is  clear  or  pal- 
pable, the  courts  must  give  effect  to  the  former. 
And  such  would  be  the  duty  of  the  court  if  the 
State  Legislature,  under  the  pretense  of  guard- 
ing the  public  h^th,  the  public  morals,  or  the 
EiiDlic  safety,  should  invade  the  rights  of  life.  [68T] 
berty,  or  property,  or  other  rights,  secured  by 
the  supreme  law  of  the  laqd. 

The  objection  that  the  statute  is  repugnant 
to  the  clause  of  the  Fourteenth  Amendmenl 
forbidding  the  denial  by  the  State  to  anv  per- 
son withm  its  jurisdiction  of  the  equal  pro- 
tection of  the  lavrs  is  untenable.  The  statute 
places  under  the  same  restrictions,  and  subjects 
to  like  penalties  and  burdens,  all  who  manu- 
facture, or  sell,  or  offer  for  sale,  or  keep  in 
possession  to  sdl,  the  articles  embraced  by  its 
prohibitions;  thus  recognizing  and  preserving 
the  principal  of  equality  among  those  engagea 
in  the  samebusinesa  Sofrbier  v.  Connolly ^\\Z 
U.  S.  27  [28:  923];  8oon  ffingy,  OrotoUv,  Id. 
708  [28: 11 45]  ifMwmn  Pae.  R  Go.  v.  Hume$. 
115  U.  8.  519  [29:  465]: 

It  is  also  contended  that  the  Act  of  May  21 » 
1885,  is  in  conflict  with  the  Fourteenth  Amend- 
ment in  that  it  deprives  the  defendant  of  his 
property  without  that  compensation  required 
py  law.  This  contention  is  without  merit,  as 
was  held  in  Mugler  v.  Kansas, 

Upon  the  whole  case,  we  are  of  opinion  that 
there  is  no  error  in  the  judgment,  and  it  1% 
therefore,  affirmed, 

Mr.  Justice  Field*  dissenting: 

The  plaintiff  in  error  was  indicted  in  one  of 
the  amrts  of  Pennsylvania  for  selling  as  an 
article  of  food  two  cases  of  oleomargarine  but- 
ter, containing  five  pounds  each,  ana  was  sen- 
tenced to  pay  a  fine  of  $100.  The  case  being 
taken  to  the  Supreme  Court  of  the  State,  the 
judgment  was  affirmed,  and  to  review  it  the 
case  is  brought  to  this  court 

The  statute,  under  which  the  conviction 
was  had,  was  passed  on  the  21st  of  May,  1885» 
and  went  into  effect  on  the  first  of  Julv  follow- 
ing. It  declares  in  its  first  section:  *That  no 
person,  firm,  or  corporate  bodv  shall  manu- 
facture out  of  any  oleaginous  substance,  or  any 
compound  of  the  same,  other  than  that  pro- 
duct from  unadulterated  milk  or  cream  from 
the  same,  any  article  designed  to  take  the 
place  of  butter  or  cheese  produced  from  pure, 
unadulterated  milk,  or  cream  from  the  same, 
or  of  any  imitation  or  adulterated  butter  or 
cheese,  nor  shall  seU  or  offer  for  sale,  or  have  [688] 
in  his,  her,  or  their  possession  with  intent  to  sell 
the  same  as  an  article  of  food." 

In  another  section  the  Act  made  a  violation 
of  these  provisions  a  misdemeanor  punishable 
by  a  fine  of  not  less  than  $100,  nor  more  than 
$800,  or  by  imprisonment  in  the  county  jail 
for  not  less  than  ten  or  more  than  thirty  daya, 
or  both  such  fine  and  imprisonment  for  the 
first  offense,  and  imprisonment  for  one  year 
for  every  subsequent  offense. 
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The  Act,  It  is  to  be  observed,  is  not  designed 
to  prevent  any  deception  in  the  manufacture 
ana  sale  of  the  article  of  oleomargarine  butter, 
or  any  attempt  topass  it  off  as  butter  made  of 
milk  or  cream.  The  title  would  indicate  that 
the  Act  was  intended  for  the  protection  of  the 
public  health,  and  to  prevent  the  adulteration 
of  dairy  products,  and  fraud  in  the  sale  there- 
of. It  is  probable  that  the  ori^al  draft  of 
the  Act  had  such  a  purpose,  ana  that  the  tide 
was  allowed  to  remain  after  its  body  was 
changed.  Be  this  as  it  may,  the  Act  is  one 
prohibiting  the  manufacture  or  sale,  or  keep- 
mg  for  sale,  of  the  article,  though  no  conce^- 
ment  is  attempted  as  to  its  character,  nature, 
or  ingredients.  Its  validity  is  rested  simply 
upon  the  fact  that  it  has  pleased  the  Legisla- 
ture of  the  Commonwealth  to  declare  that  the 
article  shall  not  be  manufactured  or  sold  or 
kept  for  sale  within  its  limits.  On  the  trial 
the  defendant  offered  to  prove  by  competent 
witnesses  that  the  article  manufactured  was 
composed  of  ingredients  perfectly  healthy,  and 
was  as  wholesome  and  nutritious  as  butter  pro- 
duced from  pure  milk  or  cream.  But  the  court 
refused  to  allow  the  evidence,  on  the  ground 
that  it  was  immaterial  and  irrelevant.  It  was 
sufficient.  In  its  iudgment,  that  the  Legislature 
had  passed  the  Act,  to  render  a  disregard  of  its 
provisions  a  public  offense. 

The  defendant  also  offered  to  prove  that  the 
article  sold  by  him  was  a  part  of  a  large 
and  valuable  quantity  manufactured  prior  to 
the  passage  of  the  Act  of  May  21,  1885,  in  ac- 
cordance with  the  laws  of  ^e  Commonwealth 
relating  to  the  manufacture  and  sale  of  the  ar- 
ticle; but  this  offer  was  also  rejected  on  the 
same  ground,  as  immaterial  and  irrelevant. 
The  case  is  therefore  to  be  considered  as  if  the 
proof  offered  had  been  received.  Scotland 
County  V.  Hill,  112  U.S.188, 186  [28:  692.  6981. 
[689]  Two  questions  are  thus  distinctly  presented; 
first,  whether  a  State  can  lawfully  prohibit  the 
manufacture  of  a  healthy  and  nutritious  article 
of  food  desired  to  take  the  place  of  butter, 
out  of  any  oleaginous  substance,  or  compound 
of  the  same,  otiier  than  that  produced  from 
pure  milk  or  cream,  and  its  sale  when  manu- 
factured; and,  second,  whether  a  State  can, 
without  compensation  to  the  ovmer,  prohibit 
the  sale  of  an  article  of  food,  in  itself  healthy 
and  nutritious,  which  has  been  manufactured 
in  accordance  with  its  laws. 

These  questions  are  not  presented  in  the 
opinion  of  the  court  as  nakedly  and  broadly  as 
here  stated,  but  they  nevertheless  truly  indi- 
cate the  precise  points  involved,  and  nothing 
else.  Upon  first  impressions  one  would  sup- 
I)ose  that  it  would  be  a  matter  for  congratula- 
tion on  the  part  of  the  State,  that  in  £e  pro- 
fress  of  science  a  means  had  been  discovered 
y  which  a  new  article  of  food  could  be  pro- 
duced, equally  healthy  and  nutritious  with, 
and  less  expensive  than,  one  already  existing, 
and  for  which  it  could  be  used  as  a  substitute. 
Thanks  and  rewards  would  seem  to  be  the 
natural  return  for  such  a  discovery,  and  the  in- 
crease of  the  article  by  the  use  of  the  means 
thereby  encouraged.  But  not  so  thought  the 
Legislature  of  the  Commonwealth  of  Pennsyl- 
vania. By  the  enactment  in  question  it  ae- 
clared  that  no  article  of  food  to  take  the  place 
of  butter  shall  be  manufactured  out  of  any 
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other  oleaginous  matter  than  that  which  is  pro- 
duced from  pure  milk  or  cream,  or  be  sold 
within  its  limits  or  kept  for  sole  under  penalty 
of  fine  and  imprisonment 

If  the  first  question  presented  can  be  an- 
swered, as  it  has  been  by  the  court,  in  the  af- 
firmative, I  do  not  see  why  it  is  not  equally 
within  the  competency  of  the  Legislature  to 
forbid  the  production  and  sale  of  any  new  arti- 
cle of  food,  though  composed  of  harmless  in- 
CTedients,  and  perfectly  healthy  and  nutritious 
in  its  character;  or  even  to  forbid  the  manufac- 
ture and  sale  of  articles  of  prepared  food  now 
in  general  use,  such  as  extracts  of  beef  and  con- 
densed milk,  and  the  like,  whenever  it  may  see 
fit  to  do  so,  its  will  in  the  matter  constituting 
the  only  reason  for  the  enactment.  The  doctrine 
asserted  is  nothing  less  than  the  competency 
of  the  Lefifislature  to  prescribe  out  of  different 
afticles  of  healthy  and  nutritious  food,  what 
shall  be  manufactured  and  sold  within  its  limitS| 
and  what  shall  not  be  thus  manufactured  and 
sold.    I  have  always  supposed  that  the  gift  of 
life  was  accompanied  with  the  right  to  seek 
and  produce  food,  by  which  life  can  be  pie- 
seiT^  and  enjoyed,  in  all  ways  not  encroaching 
upon  the  equal  nghts  of  others.  I  have  supposed 
that  the  right  to  take  all  measures  for  the  sup- 
port of  life,  which  are  innocent  in  themselves^ 
is  an  element  of  that  freedom  which  every 
American  citizen  claims  as  his  birthright.     I 
admit  that  previous  to  the  adoption  of  the 
Fourteenth  Amendment  of  the  Federal  Con- 
stitution, the  validity  of  such  legislation  was  to 
be  determined  by  the  Constitution  of  the  State, 
and  that  its  tribunals  were  the  authoritative  in- 
terpreters of  its  meaning.    This  court  could 
exercise  no  appellate  jurisdiction  over  the  Judg- 
ments of  the  state  courts  in  matters  of  purely 
local  concern.    Their  Judgments  in  such  cases 
were  final  and  conclusive.    If  the  legislatioo 
of  the  State  thus  sustained  was  oppressive  and 
unjust,  the  remedy  could  be  found  only  in  sub- 
sequent legislation,  brought  about  by  the  in- 
fluence of  wiser  views  and  a  more  enlightened 
policy  on  the  part  of  the  people.    From  the 
structure  of  our  dual  government,  in  which  the 
United  States  exercise  only  such  powers  as  are 
expressly  delegated  to  them  by  the  Constitu- 
tion, or  neces^rily  implied,  all  others  not  pro- 
hibited to  Uie  States  being  reserved  to  them  re- 
spectively, or  to  the  people,  the  great  mass  of 
matters  of  local  interest  were  necessarily  sub- 
ject to  state  rej^lation,  and  whether  that  was 
wisely  or  unwisely  enacted,  it  was  not  a  ques- 
tion which  could  come  under  the  consideration 
of  this  court.    The  government  created  by  the 
Constitution  was  not  designed  for  the  regula- 
tion of  matters  purely  local  in  their  character. 
The  States  required  no  aid  from  any  external 
authority  to  manage  their  domestic  sdBtairs.    It 
was  only  for  matters  which  affected  all  the 
States  or  which  could  not  be  managed  by  them 
in  their  individual  capacity,  or  managed  only 
with  great  difficulty  and  embarrassment,  that  a 
^neral  and  common  ^vernment  was  desired. 
Only  such  powers  of  mtemal  regulation  were, 
therefore,  conferred  as  were  essential  to  the 
successful  and  efficient  working  of  the  govern- 
ment established,  to  facilitate  intercourse  and 
commerce  between  the  people  of  different  States, 
and  to  secure  to  them  equality  of  protection 
in  the  several  States;  and  only  such  restraint! 
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were  placed  upon  the  action  of  the  States  as 
would  prevent  conflict  with  its  authority,  secure 
the  fulfillment  of  contract  obligations,  and  in- 
sore  protection  against  punishment  by  legisla- 
tive decree  or  by  retrospective  legislation.  By 
the  first  section  of  the  Fourteenth  Amendment, 
which  had  its  origin  In  the  new  conditions  and 
necessities  growing  out  of  the  late  civil  war, 
further  restraints  were  placed  upon  the  power 
ef  the  States  in  some  i)articu]ars,  a  disregard 
of  which  subiected  their  action  to  review  by 
this  court.    That  section  is  as  follows: 

"All  persons  bom  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States  and 
of  the  State  wherein  they  reside.  No  State 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States;  nor  shall  any  State  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law;  nor  deny  to  any 
person  within  in  its  jurisdiction  the  equal  pro- 
tection of  the  laws." 

It  is  the  clause  declaring  that  no  State  shall 
"deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law  "  whicn  ap- 
ples to  the  present  case.  This  provision  is 
found  in  the  Constitutions  of  nearly  all  the 
States,  and  was  designed  to  prevent  the  arbi- 
traiT  deprivation  of  fife  and  liberty,  and  the 
arbitrary  spoliation  of  property.  As  I.said  on 
a  former  occasion,  it  means  that  neither  can  be 
taken,  or  the  enjoyment  thereof  impaired,  ex- 
cept in  the  course  of  the  regular  administra- 
tion of  the  law  in  the  established  tribunals.  It 
has  always  been  supposed  to  secure  to  evcr^ 
person  the  essential  conditions  for  the  pursuit 
of  happiness  and  is  therefore  not  to  be  con- 
strued in  a  narrow  or  restricted  sense.  Ex 
parU  Virginia,  100  U.  S.366  [25:  686]. 

By  "liberty,"  as  thus  used,  is  meant  some- 
thing more  than  freedom  from  physical  re- 
stramt  or  imprisonment  It  means  freedom 
not  merely  to  go  wherever  one  may  choose,  but 
^^^  to  do  such  acts  as  he  may  judge  best  for  his  in- 
l^«]  terests  not  inconsistent  with  the  equal  rights  of 
others;  that  is,  to  follow  such  pursuits  as  mav 
be  best  adapted  to  his  faculties,  and  which 
will  give  to  him  the  highest  enjoyment.  As 
said  hy  the  Court  of  Appeals  of  New  York,  in 
People  V.  Marx,  99  N.  Y.  886,  "  the  term  '  lib- 
erty,' as  protected  by  the  Constitution,  is  not 
cramped  into  mere  freedom  from  phvsical  re- 
straint of  the  person  of  the  citizen,  as  by  incar- 
ceration, but  is  d^med  to  embrace  the  right  of 
man  to  be  free  in  the  en  joymentof  the  faculties 
with  which  he  has  heen  endowed  by  his 
Creator,  subject  only  to  such  restraints  as  are 
necessary  for  the  common  welfare;"  and  again, 
In  the  matter  of  Jacobs:  **  Liberty,  in  its 
broad  sense,  as  understood  in  this  country, 
means  the  right  not  only  of  freedom  from 
actual  servitude,  imprisonment,  or  restraiint, 
bat  tbe  right  of  one  to  use  his  faculties,  in  all 
lawful  ways,  to  live  and  work  where  he  will, 
to  earn  his  livelihood  in  any  lawful  calling, 
and  to  pursue  any  lawful  trade  or  vocation." 
98  N.Y.  98. 

With  the  gift  of  life  there  necessarily  iroes  to 
everyone  the  right  to  do  all  such  acts,  and  fol- 
low all  such  pursuits,  not  inconsistent  with  the 
X]  rights  of  others,  as  may  support  life  and 
to  tbe  happiness  of  its  possessor.   The  right 

It?  U.S. 


to  pursue  one's  happiness  is  placed  by  the  Dec- 
laration of  Independence  among  the  inalienable 
rights  of  man,  with  which  all  men  are  endowed, 
not  by  the  grace  of  emperors  or  kings,  or  by 
force  of  legislative  or  constitutional  enactments, 
but  by  their  Creator;  and  to  secure  them,  not 
to  grant  them,  governments  are  instituted 
amonif  men.  The  right  to  procure  healthy  and 
nutritious  food,  by  which  life  may  be  preserved 
and  enjoyed,  and  to  manufacture  it,  is  among 
these  inalienable  rights,  which,  in  my  judg- 
ment, no  State  can  give  and  no  State  can  take 
away  except  in  punishment  for  crime.  It  is  in- 
volved in  the  right  to  pursue  one's  happiness. 
This  doctrine  is  happily  expressed  and  illus- 
trated in  People  v.  Marx,  cited  above,  where  the 
precise  question  here  was  presented.  That  case 
arose  upon  an  indictment  for  a  violation  of  a 
provision  of  an  Act  of  the  Legislature  of  New 
York,  entitled  **  An  Act  to  Prevent  Deception 
in  the  Sale  of  Dairy  Products,"  a  section  of 
which  was  almost  identical  in  lanmia^e  with 
the  first  section  of  the  Act  of  the  Legislature  [693] 
of  Pennsylvania  imder  consideration.  The  de- 
fendant was  convicted  by  the  Court  of  General 
Sessions  of  New  York.  The  conviction  was 
affirmed  by  the  general  term  of  the  supreme 
court,  and  from  that  decision  an  appeal  was 
taken  to  the  court  of  appeals,  where  the  judg- 
ment was  reversed.  The  court  was  of  opinion 
that  the  object  and  effect  of  the  Act,  notwith- 
standing its  title,  was  not  to  supplement  exist- 
ing provisions  against  fraud  and  deception  by 
means  of  imitation  of  dairy  butter,  but  to  pro- 
hibit the  manufacture  and  sale  of  any  article 
which  could  be  used  as  a  substitute  for  it,  how- 
ever openly  and  fairly  the  character  of  the  sub- 
stitute might  be  avowed  and  published,  to  drive 
the  substituted  article  from  the  market  and  pro- 
tect those  eng|aged  in  the  manufacture  of  dairy 
products  against  the  competition  of  cheaper 
substances  capable  of  being  applied  to  the  same 
uses  as  articles  of  food.  At  the  trial,  and  on 
the  argument  of  the  appeal,  the  ground  was 
takf n  that,  if  such  were  the  case,  the  manufac- 
ture or  sale  of  any  oleaginous  compound,  how- 
ever pure  and  wholesome,  as  an  article  of  food, 
if  it  was  designed  to  take  the  place  of  dairy 
butter,  was  by  that  Act  made  a  crime,  and  the 
couit  said:  "The  result  of  the  argument  is, 
that  if,  in  the  progress  of  science,  a  process  is 
discovered  of  preparing  beef  tallow,  lard,  or 
any  other  oleaginous  substance,  and  communi- 
cating to  it  a  palatable  flavor,  so  as  to  render  it 
serviceable  as  a  substitute  for  dairy  butter,  and 
equally  nutritious  and  valuable,  and  the  article 
can  be  produced  at  a  comparatively  small  cost, 
which  will  place  it  within  the  reach  of  those 
who  cannot  afford  to  buy  dairy  butter,  the  ban 
of  this  statute  is  upon  it.  Whoever  engages  in 
the  business  of  manufacturing  or  selling  the 
prohibited  product  is  guilty  of  a  crime;  the  in- 
dustry must  be  suppressed;  those  who  could 
make  a  livelihood  by  it  are  deprived  of  that 
privilege;  the  capital  invested  in  the  business 
must  be  sacrificed,  and  such  of  the  people  of 
the  State  as  cannot  afford  to  buy  dairy  butter 
must  eat  their  bread  unbuttered."  And  after 
referring  to  the  State  Constitution,  which  pro- 
vides that  no  member  of  the  State  shall  be  dis- 
franchised, or  be  deprived  of  any  of  the  rights 
and  privileges  secured  to  any  citizen  thereof, 
unless  by  the  law  of  the  land,  or  the  judgment      [694] 
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of  his  peers;  and  to  the  clause  which  declares 
that  DO  person  shall  be  deprived  of  life,  liberty, 
or  property  "without  due  process  of  law;  and  to 
the  first  section  of  the  article  of  the  Fourteenth 
Amendment  of  the  Federal  Constitution,  the 
court  said:  "These  constitutional  safeguards 
have  been  so  thoroughly  discussed  in  recent 
cases  that  it  would  be  superfluous  to  do  more 
than  refer  to  the  conclusions  which  have  been 
reached,  bearing  upon  the  question  now  under 
consideration.  Among  these,  no  proposition 
is  now  more  firmly  settled  than  that  it  is  one 
of  the  fundamental  rights  and  privile^  of 
every  Am^can  citizen  to  adopt  and  follow 
such  lawful  industrial  pursuit,  not  kijurious 
to  the  conmiunity,  as  he  may  see  fit."  And,  re- 
ferring to  various  decisions  as  to  the  meaning 
of  liberty,  among  which  was  one  that  the  right 
to  libertv  embraces  the  right  of  man  "  to  exer- 
cise his  faculties  and  to  f oUow  a  lawful  vocation 
for  the  support  of  life,"  the  court  said:  *•  Who 
will  have  tne  temerity  to  say  that  these  consti- 
tutional principles  are  not  violated  by  an  enact- 
ment which  absolutely  prohibits  an  important 
branch  of  industry  for  the  sole  reason  that  it 
competes  with  another,  and  may  reduce  the 

Srice  oT  an  article  of  food  for  the  human  race? 
[easures  of  this  kind  are  dangerous  even  to 
their  promoters.  If  the  argument  of  the  re- 
spondent in  support  of  the  absolute  power  of 
the  Legislature  to  prohibit  one  branch  of  in- 
dustry for  the  purpose  of  protecting  another, 
with  which  it  competes,  can  be  sustmned,  why 
could  not  the  oleomar^rine  manufacturers, 
should  they  obtain  sufficient  power  to  influence 
or  control  the  legislative  councils,  prohibit  the 
manufacture  or  Sle  of  dairv  products?  Would 
arguments  then  be  found  wanting  to  demon- 
strate the  invalidity  under  the  Constitution  of 
such  an  Act?  The  principle  is  the  same  in  both 
cases.  The  numbers  engaged  upon  each  side 
of  the  controversy  cannot  influeibce  the  question 
here.  Equal  rignts  to  all  arc  what  are  intended 
to  be  secured  by  the  establishment  of  constitu- 
tional limits  to  legislative  power,  and  impartial 
tribunals  to  enforce  them. 

The  answer  made  to  all  this  reasoning, 
and  this  decision,  is  that  the  Act  of  Pennsyl- 
vania  was  passed  in  the  exercise  of  its  police 
power;  meaning  by  that  term  its  power  to  pro- 
vide for  the  health  of  the  people  of  the  State. 
Undoubtedly,  this  power  of  a  State  extends  to 
all  regulations  affectinc  not  only  the  health,  but 
the  good  order,  morab,  and  safety  of  societv; 
but  a  law  does  not  necessarily  fall  under  the 
class  of  police  regulations,  because  it  is  passed 
under  the  pretense  of  such  regulation,  as  in 
this  case  by  a  false  title,  purportin.^  to  protect 
the  health  and  prevent  the  adulteration  of  dairy 
products,  and  fraud  in  the  sale  thereof.  It 
must  have  in  its  provisions  some  relation  to 
the  end  to  be  accomplished.  If  that  which 
is  forbidden  is  not  injurious  to  the  health  or 
morals  of  the  people,  if  it  does  not  disturb  their 
peace  or  menace  their  safety,  it  derives  no 
validity  by  callinf^  it  a  police  or  health  law. 
Whatever  name  it  may  receive,  it  is  nothing 
less  than  an  unwarranted  interference  with  the 
rights  and  the  liberties  of  the  citizen.  In  the 
matter  of  Jacobs,  the  law  passed  was  enti- 
tled "An  Act  to  Improve  the  Public  Health 
by  Prohibitinff  the  Manufacture  of  Ci^rs  and 
reparation  ox  Tobacco  In  any  Form  m  Tene- 
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ment  Houses  in  Certain  Cases,  and  Hegulattng 
the  Use  of  Tenement  Houses  in  Certain  Cases/^ 
It  prohibited  the  manufacture  of  cigars  or  prep- 
aration of  tobacco  in  any  form  on  any  floor  or 
in  any  part  of  any  floor  m  any  tenement  house, 
if  sudi  floor  or  part  of  such  floor  was  occupied 
by  any  person  as  a  home  or  residence  for  the 
purpose  of  living,  sleeping,  cooking,  or  doing 
any  household  work  therein;  and  declared  that 
every  person  who  was  guilty  of  a  violation  of 
the  Act,  or  of  having  caused  another  person  to 
commit  such  violation,  should  be  deemed  jeuilty 
of  a  misdemeanor,  and  punished  by  a  fine  of 
not  less  than  $10  or  more  tlian  $100,  or  by  im- 
prisonment of  not  less  than  ten  days  or  more 
than  six  months,  or  by  both  such  fine  and  im- 
prisonment. The  tenement  house  used  had 
four  floors  and  seven  rooms  on  each  floor,  and 
each  floor  was  occupied  by  one  family,  living 
independently  of  the  others,  and  doing  its  cook- 
ing in  one  of  the  rooms  thus  occiipicoT  Jacobs 
was  engaged  in  one  of  bis  rooms  in  preparing 
tobacco  and  making  cigars,  but  there  was  no 
smell  of  tobacco  in  any  part  of  the  house  ex- 
cept in  that  roouL  For  this  violat  ion  of  the  Act 
he  was  arrested.  A  writ  of  habeas  carpus  sued 
out  in  the  court  below  for  his  discharge  was 
dismissed  at  the  special  term  of  the  supreme 
court.  On  appeal  to  the  general  term  tliis  or- 
der was  revei'sed,  and  the  case  was  taken  to  the 
court  of  appeals.  There  the  claim  was  made 
that  the  Legislature  passed  this  Act  in  the  ex- 
ercise of  its  police  power;  but  the  court  said  in 
answer:  *'  Generally  it  is  for  the  Legislature 
to  determine  what  laws  and  regulations  are 
needed  to  protect  the  public  health  and  secure 
the  public  comfort  and  safety;  and  when  its 
measures  are  calculated,  intended,  convenient, 
and  appropriate  to  accomplish  these  ends,  the 
exerdse  of  its  discretion  is  not  subject  to  review 
by  the  courts;  but  they  must  have  some  relation 
to  these  ends.  Under  the  mere  guise  of  police 
regulations,  personal  rights  and  private  prop- 
erty cannot  be  arbitrarily  invaded,  and  the  de- 
termination of  the  legislature  is  not  final  and 
conclusive.  If  it  passes  an  Act  ostensibly  for 
the  public  health  and  thereby  destrovs  or  takes 
away  the  property  of  a  citizen,  and  interferes 
with  his  personal  liberty,  then  it  is  for  the  courts 
to  scrutinize  the  Act  and  see  whether  it  really 
relates  to  and  is  convenient  and  appropriate  to 
promote  the  public  health.  It  matters  not  that 
the  Legislature  may,  in  the  title  to  the  Act,  or 
in  its  body,  declare  that  it  is  intended  for  the 
improvement  of  the  public  health.  Such  a  dec- 
laration does  not  conclude  the  courts,  and  they 
must  yet  determine  the  fact  declared  and  en- 
force the  supreme  law."  And  th^  court  con- 
cluded an  extended  consideration  of  the  subiect 
by  declaring  that,  when  a  health  law  is  chal- 
lenged in  the  courts  as  unconstitutional,  on  the 
ground  that  it  arbitrarily  interferes  with  per 
sonal  liberty  and  private  properly  without  due 
process  of  law,  the  court  must  be  able  to  see 
that  it  has  in  fact  some  relation  to  the  public 
health,  that  the  public  health  is  the  end  aimed 
at,  and  that  it  is  appropriate  and  adapted  to 
that  end;  and  as  it  could  not  see  that  the  law  in 
question  forbidding  the  cigar  maker  from  ply- 
ing his  trade  in  his  own  room  in  the  tenement 
house,  when  allowed  to  follow  it  elsewhere, 
was  designed  to  promote  the  public  health,  it 
pronounced  the  law  unconstitutional  and  void. 
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If  the  courts  could  not  in  such  cases  examine 
into  the  real  character  of  the  Act,  but  mustao- 
c^t  the  dedaration  of  the  Legislature  as  con- 
clo^ve,  the  most  valued  rights  of  the  citizen 

1607]  would  be  subject  to  the  arbitrary  control  of  a 
temporaiy  maJOTity  of  such  bodies,  instead  of 
being  protected  by  the  guarantees  of  the  Con- 
stitution. In  the  recent  prohibition  cases  from 
Kansas  this  court,  after  stating  that  it  belonged 
to  the  legislative  department  to  determine  prima- 
rily what  measures  are  appropriate  or  needful 
for  the  protection  of  the  public  morals,  the  pub- 
lic healti),  or  the  public  safety,  added:  "It 
does  not  at  all  follow  that  every  statute  enacted 
ostensibly  for  the  promotion  of  these  ends  is  to 
be  accepted  as  a  legitimate  exercise  of  the  police 
powers  of  the  State.  There  are  of  necessity 
nmits  beyond  which  legislation  cannot  right- 
fully f  o.  *  *  *  The  courts  are  not  bound'  by 
mere  lorm,  nor  are  they  to  be  misled  by  mere 
pretenses.  They  are  at  liberty— indeed,  are  un- 
oer  a  solemn  duty — to  look  at  the  substance  of 
things,  whenever  they  enter  upon  the  inquiry 
whether  the  Legislature  has  transcended  the 
limits  of  its  authority.  If,  therefore,  a  statute 
purporting  t6  have  been  enacted  to  protect  the 
public  heSth,  the  public  morals,  or  the  public 
safety  has  no  real  or  substantial  relation  to 
those  objects,  or  is  a  palpable  invasion  of  rights 
secured  oy  the  fundamental  law,  it  is  the  outy 
of  the  courts  to  so  adjudge,  and  thereby  give 
effect  to  the  Constitution.'^  Mugler  v.  Kansas, 
123  U.  8.  623,  661  [31;  205,  210]. 

In  WaUrtawn  v.  Mayo,  109  Mass.  815,  819, 
the  Supreme  Couit  of  Massachusetts,  speaking 
of  the  police  power  of  the  State,  said:  **  The 
Imw  wfll  not  allow  rights  of  property  to  be  in- 
vaded under  the  guise  of  a  police  regulation 
for  the  preservation  of  the  health,  or  protec- 
tion against  a  threatened  nuisance,  and  when 
U  appears  that  such  is  not  the  real  object  and 
purpose  of  the  regulation  the  courts  will  inter- 
fere to  protect  the  rights  of  citizens."  It  would 
seem  that  under  the  Constitutions  of  the  States 
no  Legislature  should  be  permitted,  under  the 
pretense  of  a  police  regulation,  to  encroach 
upon  any  of  the  just  rights  of  the  citizen  in- 
tended to  be  secured  thereby.  Be  this  as  it 
may,  certain  it  is  that  no  State  can,  under  any 
pretense  or  guise  whatever,  impair  any  such 
rights  of  the  citizen  which  the  fundamental  law 
of  the  United  States  has  declared  shall  neither 
be  destroyed  nor  abridged.  Were  this  not  so, 
the  protection  which  the  Constitution  desired 

[698]  to  secure  would  be  lost,  and  the  rights  of  the 
citizen  would  be  subject  to  the  control  of  the 
State  Legislatures,  which  would  in  such  mat- 
ters be  practically  omnipotent  What  greater 
invasion  of  the  nghts  of  the  citizen  can  be  con- 
ceived, than  to  prohibit  him  from  producing 
an  article  of  food,  conceded  to  be  healthy,  and 
nutritious,  out  of  designated  substances,  in 
themselves  free  from  any  deleterious  ingre- 
dients? The  prohibition  extends  to  the  manu- 
facture of  an  article  of  food  out  of  any  olea- 
ginous substances,  or  compounds  of  the  same, 
not  produced  from  milk  or  cream,  to  take  the 
place  of  butter  or  cheese.  There  are  many 
oleaginous  substances  in  the  vegetable  as  weU 
as  the  animal  world,  besides  milk  and  cream, 
but  out  of  none  of  them  shall  any  citizen  of  the 
United  States  within  the  limits  of  Pennsylva- 
nia he  permitted  to  produce  such  an  article  of 
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food  for  public  consumption.  Only  out  of  pure 
milk  or  cream  shall  that  article  be  made,  not- 
withstanding the  vast  means  for  its  production 
furnished  by  the  vegetable  as  well  as  by  the  ani- 
mal kingdom.  The  full  force  of  the  doctrine 
asserted  will  be  apparent  if  the  extent  is  consid- 
ered to  which  it  may  be  applied  The  prohibi- 
tion may  be  extended  to  the  manufacture  and 
sale  of  other  articles  of  food,  of  articles  of  rai- 
ment and  fuel,  and  even  of  objects  of  conve- 
nience. Indeed,  there  is  no  fabric  or  product, 
the  texture  or  ingredients  of  which  the  Legis- 
lature may  not  prescribe  by  inhibiting  the 
manufacture  and  sale  of  all  similar  articles  not 
composed  of  the  same  materials. 

The  answer  to  the  second  question  is  equally 
conclusive  against  the  decision  of  the  court  In 
prohibiting  me  sale  of  the  article  which  had 
been  manmactured  by  the  defendant  pursuant 
to  the  laws  of  the  State,  the  Legislature  neces- 
sarily destroyed  its  mercantile  value.  If  the 
article  could  not  be  used  without  injury  to  the 
health  of  the  community,  as  would  be  the  case 
perhaps  if  it  had  become  diseased,  its  sale 
mieht  not  only  be  prohibited  but  the  article  it- 
self might  be  destroyed.  But  tiiat  is  not  this 
case.  Here  the  article  was  healthy  and  nutri- 
tious, in  no  respect  injuriously  affecting  the 
health  of  anv  one.  It  was  manufactured  pur- 
suant to  the  laws  of  the  State.  I  do  not,  there- 
fore, think  the  State  could  forbid  its  sale  or 
use;  clearly  not  without  compensation  to  the 
owner.  Regulations  of  its  sale  and  restraints 
against  its  improper  use  undoubtedly  could  be 
made,  as  they  may  be  made  with  respect  to  all 
kinds  of  property;  but  the  prohibition  of  its  use 
and  sale  is  nothing  less  than  confiscation.  As 
I  said  in  Bartemeyer  v.  lotoa^  85  U.  S.  18  Wall. 
137  [21:982],  with  reference  to  intoxicating 
liquors,  so  I  say  with  reference  to  this  proper- 
ty, I  have  no  doubt  of  the  power  of  the  State 
to  regulate  its  sale,  when  such  regulation  does 
not  amount  to  the  destruction  of  the  right  of 
property  in  it  "  The  right  of  property  m  an 
article  involves  the  right  to  sell  ancl  di^>ose  of 
such  article  as  well  as  to  use  and  enjoy  it 
Any  Act  which  declares  that  the  owner  shall 
neither  sell  it  nor  dispose  of  it,  nor  use  and  enjoy 
it,  confiscates  it  depriving  him  of  his  property 
without  due  process  of  law.  Against  sudi  ar- 
bitrary legislation  by  any  State  the  Fourteenth 
Amendment  affords  protection.  But  the  pro- 
hibition of  sale  in  any  way  or  for  any  use  is 
quite  a  different  thing  from  a  regulation  of  the 
sale  or  use  so  as  to  protect  the  health  and  mor- 
als of  the  community."  The  fault  which  I 
find  with  the  opinion  of  the  court  on  this  head 
is  that  it  ignores  the  distinctioQ  between  regu- 
lation and  prohibition. 


[690] 


Hat  Wauosb,  Jr.,  et  al.,  Flffs,  in  Err.,  «,    [699] 

COMMOirWBALTH  OF  PbNNBTLYAIIIA. 

(See  8.  a  Bdporter*8  ed.  009.) 

The  case  of  Powell  v.  Ck>mmoDwealth  of  Penn*. 
sylvania,  cMU^  followed,  in  holdinfir  the  Pennsjlva- 
nia  Statute  of  Mav  21, 1885,  relating  to  the  manu- 
facture and  sale  of  oleomargariine  outter  to  be  a 
valid  law. 

[No.  1808.1 
SuhnitUd  Jan.  4, 1888,  Decided  April  9, 1888. 
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F^  ERROR  to  the  Supreme  Court  of  the  State 
of  Pennsylvania,  to  review  a  Judgment  sus- 
taining the  validity  of  the  Pennsylvania  Stat- 
ute relating  to  oleomargarine  butter.    Affirmed, 

Messrs.  Weiss  &  Gilbert,  W.  B.  Rod- 
C^ers  and  D.  T.  Watson,  for  plaintiffs  in  er- 
ror. 

Messrs.  A.  H,  Wintersteen  and  Wayne 
Kac  Veacfh,  for  defendant  in  error. 

For  points  and  authorities  of  coimsel  in  this 
case,  see  next  preceding  case. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  questions  presented  in  this  case  do  not 
differ,  in  any  material  respect,  from  those  de- 
termined in  'Poioell  v.  CommontoeaUh  of  Penn- 
syltania,  just  decided.  The  principles  an- 
nounced in  that  case  necessarily  require  an 
affirmance  of  the  judgment  below.  It  i$  so 
crdered. 


TALMADGE  E.  BROWN,  Appk. 

V, 

DISTRICT  OF  COLUMBIA. 

(See  8.  C.  Beporter^s  ed.  679-680.) 

Board  ofpvUic  works  of  District  of  Chlumbia — 
poioer  qf— ratification  of  contract— disaUovh 
aneo— judgment,  when  a  bar, 

1.  The  board  of  pubUo  works  of  the  District  of 
Oolumbia  oonslstea  of  five  members,  who  were  the 
lolnt  atrenti  of  the  District  in  the  management  of 
its  streets  and  alleys;  and  a  contract  with  the 
board,  to  be  binding  upon  the  District,  must  have 
been  ratified  by  a  majority  of  the  members  of 
the  board. 

2.  Where  a  corporate  power  resides  in  a  select 
body,  or  has  been  delegated  to  a  committee  or 
agents,  then.  In  the  absence  of  special  provision 
otherwise,  a  minority  of  the  select  bo^,  or  of  the 
committee  or  fu:ent9,  are  powerless  to  bind  the 
majority;  or  to  do  any  valid  act. 

8.  HeicL,  under  the  circumstances  of  this  case, 
that  the  alleged  contract,  sued  on,  for  paving  cer- 
tain streets,  has  not  been  rendered  valid  by  reason 
of  any  recognition  of  said  contract,  nor  by  the 
ratification  thereof  by  Congress. 

4.  In  the  disposition  of  claims  by  the  board  of 
audit,  a  disallowance  of  them  is  the  same  as  their 
rejection. 

6.  Held  further.  In  this  case,  that  the  Judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  In 
a  suit  brought  by  William  W.  Ballard  and  others 
Bgahist  the  District  (described  in  the  opinion)  Is  a 
bar  to  the  first  count  of  the  petition. 

{No.  224] 
Submitted  Apra  13,1888.  Decided  May  14,1888. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims,  dismissing  the  petition  of  the  ap- 
pellant, who  sued  to  recover  damages  for  breach 
of  an  alleged  contract,  and  for  work  performed 
and  matenals  furnished  in  paving  certain  streets 
in  the  District  of  Columbia.    Affirmed. 

Reported  below  in  19  Ct.  CI.  445. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  C.  Cole  and  Fillmore  Beall, 
for  appellant: 

The  contract  sued  upon  is  a  valid  contract, 
binding  upon  the  parties. 
•  Moore  v.  U.  S.  1  Ct  CI.  90;  Adams  v.  U.  8. 
Id.  192;  DrttcoU  v.  U.  8.  13  Ct.  CI.  15-37;  Gar- 
fields  V.  U.  8.  11  Ct  CL  322, 692;  Cobb  v.  U.  S. 
7  Ct  CI.  473;  Neal  v.  W.  8.  14  Ct.  CI.  280; 
Garfielde  v.  U.  8.  93  U.  S.  243  (23:779);  Jay- 1 
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loe  V.  Merchants  F.  Ins.  Co.  50  U.  S.  9  How. 
390  (18:187);  Hamilton  v.  Lycoming  Mut.  Ins. 
Co.  5  Pa.  339  and  cases  citea;  Mactierv,  Frith  ^ 
6  Wend.  103;  Pratt  v.  Hudson  River  B.  B.  Co, 
21  N.  Y.  305;  Bronson  v.  CJiappeU,  79  U.  S.  13 
WaU.  681  (20:438). 

It  became  valid  and  binding  by  reason  of  the 
fact  that  it  was  afterwards  recognized  by  the 
parties  and  was  performed  in  put  by  the  de- 
fendant 

Brown,  Stat  Fr.  §§  447, 448  and  notes;  Fre* 
mont,  Stat  Fr.  §§  461-476;  Lind.  Stat  Fr. . 
§g  859-865;  Danolds,  Stat  Fr.  §  65;  Gibbons 
Stat  of  Frauds,  §§  416-428;  Neal  y.  U.  8.  14 
Ct  CI.  280. 

It  became  valid  by  the  ratification  thereof  by 
Confirress. 

Act  June  20, 1874, 18  Stat  116;  Act  June  11, 
1878,  20  Stat  102;  Act  June  16, 1880,  20  Stat 
286;  Joint  Res.  Dec.  21,  1874,  18  Stat  228; 
Neitsey  v.  DUt.  of  Columbia,  17  Ct.  CI.  111. 

Messrs.  A.  H.  Garland,  Atty-Gen,,  and 
Robert  A.  Howard*  Asst.  AUy-Gen.,  for 
appellee. 

Mr.  Jusdee  Lamar  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  Judgment  of  the 
Court  of  Claims  dismissing  the  petition  of  the 
appellant,  Talmadge  E.  Brown,  who  sued  in 
that  court  to  recover  a  judgment  against  the 
District  of  Columbia,  appellee,  for  $200,000,  in 
satisfaction  of  his  claim  for  damages  for  breach 
of  an  alle^d  contract,  and  for  work  and  labor 
performed  and  materials  furnished  in  the  pav- 
ing of  certain  streets  in  the  Cities  of  Washington 
and  Georgetown. 

The  petition  was  filed  November  16,  1880, 
and  contains  four  counts,  the  first  of  which  ii 
in  substance  as  follows:  That  from  1869  to 
1874,  inclusive,  petitioner,  William  W.  Ballard, 
and  Edward  L.  Marsh,  all  of  whom  were  ciU- 
zens  of  the  United  States,  were  in  partnership 
under  the  name  of  the  Ballard  Pavement  Com- 
pany, their  business  consisting  in  grading,  pav- 
ing, etc.,  streets,  sidewalks,  etc.;  that  on  or 
atout  December  10,  1872,  said  company  made 
and  completed  a  contract  with  the  District  of 
Columbia,  whereby  said  company  became 
bound  to  pave  with  wood  pavement  such  streets, 
or  parts  of  streets,  in  the  Cities  of  Washington 
ana  (Georgetown,  in  the  said  District  of  Colum- 
bia, as  the  board  of  public  works  of  said  Dis- 
trict should  designate  from  time  to  time,  to  the 
amount  of  75,000  square  yards,  said  work  to  be 
assigned  and  completed  during  1873,  and  at  the 
price  of  $3.50  per  s()uare  vard,  and  also  to  do 
such  grading,  hauhng,  filling,  and  setting  of 
curbing  on  the  streets  paved  by  said  company, 
and  at  the  board  prices,  as  the  said  board  of 
public  works  should  order  or  direct;  that  by 
the  terms  of  said  contract  the  said  work  was  to 
be  paid  for  as  the  same  pro^ssed;  that  at  the 
time  the  said  board  of  public  works  of  the  said 
District  of  Columbia  made  and  entered  into 
said  contract  with  said  pavement  company  the 
said  board  had  full  power  and  authority  to 
make  the  same  in  the  manner  and  form  the 
ssme  was  made;  and  that  said  contract  was  hi 
the  words  and  figures  following,  to  wit: 

**77ie  Ballard  Paivement  Company,  Washington^ 
D.  C: 
"Your  proposition  of  this  date,  as  foDowa: 
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•*  *rhe  Ballard  Pavement  Company  hereby 
make  proposals  for  the  following  work^  with 
accompanying  conditions: 

•*  *We  will  put  down  preserved  wood  pave- 
oient  as  follows:  The  Ballard  block,  the  Perry 
block,  or  the  wedge-shaped  block,  such  as  laid 
by  Filbert  &  Taylor,  in  this  city,  as  the  con- 
tractors may  elect,  either  to  stand  five  inches 
higfi,  for  three  dollars  and  fifty  cents  per  square 
yard;  and  we  hereby  ask  for  seventy-five  thou- 
sand square  yards,  contractors  to  have  during 
the  year  1873  within  which  to  complete  this 
work,  the  board  not  to  stop  the  work  without  a 
CTOss  violation  of  the  contract  on  the  part  of 
Uie  contractors,  the  streets  to  be  designated  bv 
(581]  the  board  at  such  times  as  the  company  shall 
be  ready  to  commence  work,  said  work  to  be 
paid  for  as  the  same  progresses. 

**  *We  also  hereby  apply  for  a  separate  and 
a  further  contract  for  so  much  of  the  grading, 
hauling,  and  filling  as  is  not  embraced  in  the 
contract  for  paving,  and  for  setting  the  curbing 
on  the  streets,  to  be  paved  by  us  at  board  prices, 
subject  to  the  conditions  of  the  paving  con- 
tract.' 

"Is  this  day  accepted. 

"By  order  of  the  Board: 

Charles  S.  Johnson. 
"Au^t  Secretary," 

The  petition  then  alleges  that  In  pursuance 
of  said  contract,  and  in  part  execution  and  per- 
formance thereof,  said  board  of  public  works 
designated  nine  different  pieces  of  work  to  be 
done  bj  the  company;  all  of  which  was  done 
by  it,  to  an  aggregate  amount  of  about  35,000 
square  yards,  and  that  said  company  was  pre- 
pared and  ready  to  do  all  the  rest  of  the  75,000 
square  yards  specified  in  said  contract,  but  that 
aaid  board  of  public  works  failed  and  refused 
to  designate  any  more  work  to  be  done  by  the 
company,  whereby  said  company  was  damaged 
in  the  sum  of  $100,000;  that  said  contract  of 
December  10,  1872,  was  in  effect  ratified  and 
confirmed,  and  the  right  of  action  thereon  rec- 
ognized and  approved ,  by  virtue  of  several  Acts 
and  resolutions  of  Congress,  among  which  are 
the  Act  of  June  20,  1«74  [18  Stat  at  L.  116], 
Resolution  of  December  21,  1874  [18  Stat,  at 
L.  223],  Act  of  March  3, 1875,  Joint  Resolution 
of  March  14, 1876  [19  Stat,  at  L.  211],  Act  of 
June  11,  1878  [20  Stat,  at  L.  102],  and  the  Act 
of  June  16,  1880  [21  Stat,  at  L.  284];  and  that 
the  claims  herein  made  were  never  rejected  by 
the  t>oard  of  audit.  The  petition  then  alleges 
that  on  the  20th  day  of  June,  1874,  said  W.  W. 
Ballard,  and  E.  L.  llarsb,  for  a  full  and  valu- 
able confdderation,  sold  and  assic^ned  in  writing 
all  and  singular  their  respective  nghts,  interests, 
and  claims  in  and  to  the  cause  of  action  nerein 
set  forth,  whereby  the  plaintiff,  Tnlmadge  E. 
Brown,  became  the  sole  owner  of  said  claim  and 
cause  of  action,  and  is  now  the  owner  thereof , and 
has  made  no  assignment  or  transfer  of  the  same 
or  any  part  thereof  to  any  one,  but  still  owns 
and  holds  the  whole  thereof  in  his  own  right. 
[S82]  The  matters  set  up  in  the  second,  third,  and 
fourth  counts  of  the  petition  (which  are,  as 
claimant  states,  "  only  different  forms  of  state- 
ment for  the  same  claim  ")  have  relation  to  the 
work  done  by  the  pavement  company  under 
the  alleged  contract  of  December  10,  1872, 
amountmg  in  value  to  $129,569.85,  for  which 
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they  received  certificates  of  the  auditor  of  the 
board  that  they  afterwards  sold  in  the  market 
for  about  50  cents  on  the  dollar,  realizing 
therefrom  only  $69,784.92.  The  second  count 
relates  to  the  work  actually  done,  and  avers 
that  only  one  half  thereof  has  been  paid  for. 
The  third  count  sets  up  the  doing  of  the  work» 
and  the  issuance  of  auditor's  certificate  there- 
for, under  such  drcumstances  as  are  claimed 
constituted  the  company  an  agent  for  the  Di8> 
trict  to  dispose  of  the  certificates  at  their  value, 
which  was  50  cents  on  the  dollar.  And  the 
fourth  count  sets  up  the  doing  of  the  work* 
the  issuance  and  delivery  to  the  pavement 
company  of  auditor's  certificates,  which  are 
claimed  to  have  been  chattels  and  a  commodity 
onl^,  and  which  were  worth  50  per  cent  of 
their  face  value.  It  is  to  recover  from  the  Dis- 
trict of  Columbia  the  other  half  of  the  value  of 
these  auditor's  certificates  that  the  claimant 
brings  this  action  on  these  three  counts. 

To  this  petition  the  District  of  Columbia  in- 
terposed a  general  denial,  and  also  a  special  plea 
to  the  first  count  thereof,  which  set  up  a  former 
adjudication  of  the  matters  involved  in  said 
first  count  in  the  Supreme  Court  of  the  District 
of  Columbia.  Replication  was  filed,  issue  was 
joined,  and  Uie  case  having  been  heard  before 
the  Court  of  Claims,  that  court,  upon  the  evi- 
dence, found  in  favor  of  the  District  of  Colum- 
bia and  rendered  judgment  dismissing  the 
claimant's  petition.  The  separate  findings  of 
fact  of  the  court  below  are  seventeen  in  num- 
ber, and  are  too  lengthy  to  be  incorporated  in 
this  opinion.  The  material  facts  will  be  re- 
ferred to  as  we  proceed. 

The  decision  of  the  Court  of  Claima  was 
based  upon  three  grounds:  (1)  That  the  con- 
traci  sued  on  was  not  a  contract  made  with  the 
board  of  public  works  of  the  District  of  Colum- 
bia, and  was  not  one  in  writing  as  contem- 
plated in  §  87  of  the  Act  of  February  21, 1871, 
16  Stat,  at  L.  419,  427;  (2)  that  the  claim  set  up 
in  the  first  count  of  the  petition  was  res  cUffu- 
dicata,  it  having  been  once  adjudicated  b^  the  [563] 
Supreme  Court  of  the  District  of  Columbia  ad- 
versely to  the  Ballard  Pavement  Company,  of 
which  the  plaintiff  below  is  the  successor;  and 
(8)  that  under  the  Act  of  June  16, 1880,  §  8.  21 
Stat,  at  L.  284,  286,  the  Court  of  Claims  was 
prohibited  from  taking  jurisdiction  of  the 
claim  set  up  in  said  first  count,  because  that 
claim  had  been  once  rejected  by  the  board  of 
audit  of  the  District  of  Columbia. 

The  decision  of  the  court  was  clearly  right, 
and  the  principles  on  which  the  learned  judge 
based  his  conclusion  are  clear  and  undeniable. 

The  appellant  contends  that  the  alleged  con- 
tract sued  upon  meets  the  requirements  of  §  37, 
of  the  Act  of  February  21,  1371,  which  pro- 
vides that  '*  all  contracts  made  by  the  said 
board  of  public  works  shall  be  in  writing,  and 
shall  be  signed  by  the  parties  making  the  same, 
and  a  copy  thereof  shall  be  filed  in  the  office  of 
the  secretary  of  the  District;"  and  that  the  con- 
tract sued  upon  being  a  formal  proposition  in 
writing,  and  an  acceptance  thereof  in  writing, 
signed  by  the  secretary  of  the  board,  whose 
authority  to  sign  the  same  is  not  denied,  and 
whose  genuine  signature  thereto  is  admitted, 
was  a  valid  contract  binding  upon  the  parties. 

Numerous  authorities  are  cited  to  show  that 
the  written  acceptance  by  one  party  of  a  writ- 
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ten  proposal  made  to  him  by  another  party 
creates  a  contract  of  the  same  force  and  effect 
as  if  formal  articles  of  agreement  had  been 
written  out  and  signed  by  said  parties.  The 
legal  principle  asserted  is  sound,  but  the  fal- 
lacy of  the  argument  lies  in  the  assumption  that 
the  proposition  of  the  pavement  company  was 
in  fact  submitted  to  the  board,  and  that  the  lat- 
ter did  in  fact  authorize  the  letter  to  be  written 
by  Secretary  Johnson  accepting  the  said  proposi- 
tion. Are  these  assumptions  borne  out  by  the 
evidence  adduced  at  the  trial ?  Upon  this  point 
we  ouote  from  the  2d,  8d,  4th,  6th,  and  6th 
findings  of  facts: 

"  In  the  early  part  of  that  month  (December, 
1872,)  the  said  William  W.  Ballard  and  the 
claimant  were  in  the  City  of  Washington,  and 
they  had  verbal  negotiations  with  Alexander  R. 
Shepherd,  then  and  afterwards  a  member  and 
Ticenpresident  of  the  board  of  public  works  of 

[584]  the  District  of  Columbia,  which  negotiations 
led  them  to  write  and  send  to  that  board  a  pa- 
per, a  copy  of  which  is  given  in  the  letter  signed 
'Charles  S.  Johnson,  ass't  secretary.'  [This 
letter  is  ouoted  in  the  early  part  of  this  deci- 
sion.] The  said  Charles  B.  Johnson  was  a 
clerk  in  the  employment  of  the  board  of  public 
works  and  was  styled '  assistant  secretary.' 

"The journal  of  said  |>oard  does  not  show 
that  said  proposition  was  ever  before  the  board, 
nor  does  any  acceptance  thereof  by  the  board 
appear  otherwise  than  by  the  statement  of  said 
letter;  nor  does  it  appear  that  said  Johnson  was 
authorized  by  said  board  to  write  said  letter, 
unless  it  should  be  inferred  from  his  being  a 
clerk  of  the  board  and  styled  assistant  secretsjry ; 
nor  does  it  appear  that  the  board  or  any  mem- 
ber of  it,  except  Alexander  R.  Shepherd,  either 
saw  or  knew  of  said  letter  before  or  on  the  said 
10th  of  December,  1872;  nor  can  the  original 
proposition,  as  drawn  up  by  the  claimant  and 
saia  Ballard,  be  anywhere  foimd  amonff  the 
papers  or  files  of  the  board  or  of  the  Distnct  of 
Columbia,  though  searched  for  there;  nor  can 
any  copy  of  said  Johnson's  letter  be  found  in 
the  books  or  files  of  the  board  or  of  the  said  Dis- 
trict, though  searched  for  there  and  though  it 
was  the  practice  of  the  court  to  keep  press  cop- 
ies of  the  letters  that  went  out  of  \U  office. 

"In  all  the  transactions  hereinafter  set 
forth,  connected  with  the  matter  of  paving 
streets  by  the  said  company,  it  does  not  appear 
that  any  member  of  the  company  was  before 
the  said  board,  at  any  meeting  thereof,  in  rela- 
tion to  that  work.  Their  intercourse  in  regard 
to  it  was  almost  wholly  with  said  Alexander 
R  Shepherd.  It  took  place  sometimes  at  his 
store  and  sometimes  at  the  office  of  the  board. 
When  it  took  place  at  his  store,  it  does  not  ap- 
I>ear  that  any  other  member  of  the  board  was 
present;  when  it  took  place  at  the  office  of  the 
ix)ard,  if  other  members  of  the  board  were 
present,  and  any  member  of  the  company  spoke 
to  them  about  the  matter  of  that  work,  they 
would  refer  him  to  said  Shepherd.  When  the 
company  desired  work  to  be  designated  for 
them  to  do  they  called  on  said  Shepherd,  sup- 
posing that  whenever  he  said  anything  about 
the  work  in  the  District  he  represented  the 

1 585]  board  of  public  works — was  the  mouthpiece  of 
the  board.  The  said  company,  after  receiving 
said  Johnson's  letter,  proceeded  to  make  prep- 
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arations  for  laying  down  wooden  pavement  od 
streets  in  the  District  of  Columbia,  and  made 
a  contract  for  three  million  feet  of  lumber,  es- 
timated by  them  to  be  sufficient  to  make  75,00(^ 
square  yards  of  pavement  In  the  spring  of 
the  year  1878  the  company  notified  the  board, 
through  said  Shepheiti,  that  they  were  ready 
to  proceed  with  the  work  of  paving  streets, 
and  requested  that  such  work  snould  dc  desig- 
nated for  them  to  do,  but  none  was  designate 
until  the  latter  part  of  June  or  beginning  of 
July,  when  some  parts  of  streets  were  desig- 
nated and  the  company  entered  on  the  work 
of  paving  them.  After  doing  so,  and  before 
they  were  allowed  to  receive  any  certificates 
of  measurement  showing  work  to  have  been 
done,  they  were  required  to  enter  into  a  written 
contract  embracing  the  work,  and  to  give  bond 
for  its  performance.  They  at  first  declined 
to  sign  such  a  contract,  claiming  that  the  terms 
contained  in  it  were  different  from  those  of 
their  proposition  of  December  10, 1872,  but  thej 
afterwards  signed  the  following  contracts." 

The  findings  set  out  in  full  the  contracts,  and 
further  show  that  the  company  entered  into 
five  of  such  contracts  with  the  l)oard  of  public 
works,  the  first  bearing  date  July  5  and  the 
last  December  19, 1878;  that  all  the  work  done 
by  the  company  and  ever^  yard  of  pavement 
laid  by  it  were  done  and  laid  under  one  of  those 
several  contracts;  that  every  enghieer's  certifi- 
cate of  measurement  gave  on  its  lace  the  num- 
ber of  one  of  those  contracts  as  that  under 
which  the  work  named  in  the  certificate  had 
been  done;  that  the  company  signed  a  receipt 
for  every  such  certificate,  and  that  upon  those 
certificates  the  company  received  the  auditor's 
certificates,  which  they  voluntarily  sold  in  the 
market  for  about  50  cents  on  the  dollar. 

In  the  face  of  these  facts,  found  almost  wholly 
from  the  evidence  on  the  part  of  the  claimant,  we 
are  of  the  opinion  that  we  would  not  be  justified 
in  finding  that  the  alleg^  contract  of  Decem- 
ber 10,  lo72 — the  one  sued  on  here — was  such 
as  the  statute  prescribes,  or  that  it  was  a  valid 
contract  in  any  respect. 

By  the  87th  %  of  the  Act  approved  Februari  r  sgei 
21,  1871,  the  board  of  public  works  is  provided 
for,  to  consist  of  five  persons,  whose  duties  and 
powers  it  is  said  shall  embrace  the  regulation 
and  repair  of  the  streets  and  highways  of  the 
District  of  Columbia.  In  Bame»  v.  DUtrict  of 
Columbia,  91  C.  S.  540  [28:440],  this  court  held 
that,  under  that  Act,  the  board  of  public  works 
was  not  an  independent  body,  acting  for  itself, 
but  was  a  part  of  the  municipal  corporation  of 
the  District  of  Columbia,  to.  which  was  civen 
the  exclusive  control  of  the  streets  and  alleys; 
that  in  those  matters  the  board  acts  as  the  rep- 
resentative of  the  Corporation,  or  is  '*  like  an 
ordinary  agent  of  the  Corporation."  We  have 
seen  from  the  findings  in  the  trial  below  that 
the  tmard  had  made  no  contract  with  the  com- 
pany on  the  10th  of  December,  1872.  It  con- 
sisted of  five  members.  Those  members  were 
the  joint  agents  of  the  District  of  Columbia  in 
the  management  of  its  streets  and  alleys,  and  a 
contract  with  the  board  to  be  binding  upon  the 
District  must  have  been  ratified  by  a  majority 
of  the  members  of  the  board. 

The  rule  on  this  subject  has  been  well  stated 
by  Dillon  in  his  work  on  Municipal  Corpora- 
tions, g  283,  as  follows: 
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"  As  a  general  rule.  It  may  be  stated  that  DOt 
only  where  Uie  corporate  power  resides  in  a 
ulectbody,  as  a  city  council,  but  where  it  has 
been  delegated  to  a  e&mmittee  or  agenU,  then  in 
the  absence  of  special  provisions  otherwise,  a 
minority  of  the  select  body,  or  of  the  commit- 
tee or  agents,  are  powerless  to  bind  the  majority 
or  do  any  valid  act  If  all  the  members  of 
the  select  body  or  committee,  or  if  all  of  the 
agents  are  assembled,  or  if  o^  have  been  duly 
Dotified,  and  the  minority  refuse  or  neglect  to 
meet  with  the  others,  a  majority  of  those  pres- 
tent  maj[  act,  provided  those  present  constitute 
a  majority  oi  Uie  whole  number.  In  other 
words,  in  such  a  case,  a  major  part  of  the  whole 
is  necessary  to  constitute  a  quorum,  and  a  major- 
ity of  the  quorum  may  act  If  the  major  part 
withdraw  so  as  to  leave  no  quorum,  the  power 
of  the  minority  to  act  is,  in  general,  considered 
to  cease." 

It  is  said,  however,  by  appellant's  counsel 
that  if  the  alleged  contract  of  December  10, 
[M7]  1872,  was  not  originally  binding  on  the  District 
of  Columbia,  it  became  valid  and  binding  by 
reason  of  the  fact  that  it  was  afterwards  recog- 
nized by  the  parties,  was  performed  in  part  by 
the  District  in  designating  the  streets  whereon 
the  work  should  be  done,  by  approving  and 
accepting  said  work,  and  by  the  part  peif  orm- 
LDce  of  the  contract  on  the  part  of  the  pavement 
company.  In  our  apprehension  no  action  of 
the  board  ^es  the  slightest  ground  for  this 
position.  The  refusal  of  the  board  to  accept 
any  of  the  work,  or  to  aUow  anv  certificate  of 
its  amount  to  be  given  until  alter  other  con- 
tracts, entirely  dmerent  in  terms,  were  dul^ 
entered  into,  and  bonds  were  given  for  their 
faithful  performance,  negatives  any  suggestion 
of  recog^tion  or  ratificaUon  by  the  District  of 
Columbia  of  the  alleged  contract  of  December 
10, 1872,  or  of  any  acquiescence  in  its  part  per- 
formance. This  claim  is  utterly  inconsistent 
with  the  conduct  of  the  company.  The  very  fact 
that  it  entered  into  these  other  contracts,  dif- 
ferent in  terms  from  the  alleged  contract  of  De- 
cember 10,  1872,  and  accepted  the  certificates 
of  the  board  issued  for  the  work  done  under 
those  contracts  (and  those  alone),  proves  that 
it  did  not  regard  the  verbal  negotiations  with 
Shepherd,  and  the  unauthorized  letter  of  John- 
son thus  disavowed  by  the  board,  as  binding 
upon  the  District  of  Columbia. 

The  counsel  for  appellant  further  urge  that 
notwithstanding  all  this,  the  alleged  contract 
sued  on  has  been  rendered  valid  by  reason  of 
the  recognition  of  such  contracts  and  the  rati- 
fication thereof  by  Congress,  citing  the  scvcnd 
Acts  of  June  20, 1874,  June  11.  1878.  June  16, 
1880,  and  the  Joint  Resolution  of  December  21, 
1874. 

We  have  not  been  referred  to  any  particular 
lection  of  any  one  of  these  acts  that  would 
work  a  confirmation  or  ratification  of  a  trans- 
action such  as  forms  the  basis  of  this  suit  Nor 
doc'8  a  close  study  of  them  disclose  any  such 
provision.  On  the  contrary,  by  the  Act  of  June 
1«,  1880,  §  8.  21  Stat  atL.  284,  286,  the  Court 
of  Claims  is  prohibited  from  taking  jurisdiction 
of  this  claim  as  set  up  in  the  first  count  That 
section  provides  that  "No  claim  shall  be  pre- 
sented to  or  considered  by  the  Court  of  Claims 
tinder  the  provisions  of  this  Act  which  was  re- 
jected by  the  board  of  audit •* 
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Now,  it  is  shown  by  the  record  in  this  case 
that  this  identical  claim  (differing  only  in 
amount)  was  presented  to  the  board  of  audit, 
and  was  disallowed  by  that  board.  The  sub- 
stance and  the  effect  of  the  petition  submitting 
such  claim  to  the  board  of  auditissubstantiallv 
the  same  as  that  in  the  first  count  of  the  peti- 
tion in  this  case.  This  is  conclusively  shown 
by  the  16th  finding: 

"  Upon  the  jacket  wherein  this  petition  and 
exhibit  were  inclosed  this  indorsement  wa» 
made: 

" '  Offiob  Boabd  of  Audit,         ) 
Waehinaton,  AugtutS,  1874*  S 
•*  •  Clxbs  4,  No.  289. 
"  'Claims  against  the  board  of  public  works 
for  which  no  evidence  of  indebtedness  has  been 
issued. 

" '  Claims  damages  for  breach  of  contract  in 
the  sum  of  $75,000.' 

"And  on  the  opposite  aide  of  said  jacket  wa» 
written: 

*' '  The  within  claim  against  the  board  of  pub- 
lic works  has  been  examined  and  not  allowed/ 

"  The  board  of  audit  kept  a  record  of  daima 
allowed  and  disallowed,  in  which  appear  tho 
following: 

^  'RaOOBD  OV  OliAZMB,  OLASB  4. 
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Date. 


1874. 
Au^. 


»'3 


8^ 


Name. 


Banard 
Pave- 
ment 
Oom- 
pany. 


Breach 

of  con- 

traot 


I 
3 


Og 


76,000 


% 


75,000 


"  And  the  members  of  the  board  of  audit 
reported  said  claim  to  Congress  in  a  list  of  dia- 
allowed  claims.'' 
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The  interest  of  the  claimant  in  this  case  is  the 
same  as  that  of  the  Ballard  Pavement  Com- 
pany, which  presented  the  claim  to  the  board  of 
audit  He  is  the  successor  of  that  company. 
True  in  that  petition  damages  were  claimea  only 
to  the  extent  of  $75,000  for  breach  of  the  alleged 
contract  of  December  10, 1672,  while  here  the 
claim  for  damages  is  laid  at  $100,000.  That, 
however,  is  an  i mmaterial  matter.  The  cause  of 
action  in  each  instance  is  the  hrecuh  of  contract, 
and  the  mere  fact  that  in  one  instance  the  dam- 
ages are  laid  at  $75,000,  whUe  in  the  other  at 
$100,000,  does  not  change  its  identity. 

The  suggestion  that  the  claim  was  not  re- 
jected by  the  board  of  audit  within  the  mean- 
ing of  section  8  of  the  Act  of  June  16,  1880, 
supra,  but  was  only  disallowed,  may  be  dis- 
missed with  the  remark  that  the  two  words 
when  used  with  reference  to  the  disposition  of 
claims  are  synonymous. 

We  think,  therefore,  that  there  was  no  juris- 
diction in  the  Court  of  Claims  to  entertain  this 
branch  of  the  case. 

We  also  concur  with  the  court  in  holding 
that  the  judgment  of  the  Supreme  Court  of  the 
District  of  Columbia,  in  a  suit  brought  oh  the 
6th  of  January,  1875,  by  William  W.  Ballard, 
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Edward  L.  Marsh,  and  tbe claimant,  Talmadge 
£  Brown,  against  the  District  of  Columbia,  to 
recover  damages  alleged  to  have  been  sustained 
by  them  under  the  said  proposition  and  said 
Johnson's  letter  sued  on  in  this  case,  is  a  bar  to 
the  first  count  of  the  petition.  Oould  y.  Evan9- 
mlie  dkO.RR  Co.  91  U.  8.  526  [28:416]. 

In-tio  view  that  has  been  presented  or  that 
seems  capable  of  presentation,  can  the  alleged 
contract  be  considered  binding  upon  the  District 
of  Columbia. 

The  judgment  qf  the  Court  qf  Claimeie  qf- 
fliined. 


5971       GUSTAV  PALK  bt  al.,  Pfffs,  in  Err., 

V. 

GEORGE  MOEBS. 
(See  8.  0.  Reporter's  ed.  667-607.) 

Promieeory  note,  token  that  of  corporation — 
liability  of  treasurer,  as  indorser— parol  em- 
dence  to  explain, 

L  A  promissory  note,  siffned  **  Peninsular  Cigar 
Co.,  Geo.  Moete,  Sec.  &  Treas."  payable  to  tbe  or- 
der of  '\Geo.  Moebs,  Seo.  &  Treos.**  and  indorsed 
**  Geo.  Moebs,  Seo.  &  Treas.**  is  a  note  of  the  cor- 
poration, and  is  payable  to  and  indorsed  by  the 
corporation,  and  an  action  cannot  be  maintained 
against  Geo.  Moebs  personally,  as  indorser. 

2.  There  being  no  ambiguity  in  the  indorsement, 
but  it  being  in  form  that  of  the  Peninsular  Cigar 
Company,  evidence  to  explain  away  or  modify  the 
terms  of  such  indorsement  is  inadmissible. 

[No.  248.] 
Argued  April  tO,  1888.  Decided  May  14, 1888. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan, 
to  review  a  Judgment  in  favor  of  defendant  in 
&n  action  upon  promissory  notes  on  which  he 
was  sought  to  be  charged  personally,  as  in- 
dorser.   Affirmed. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Carlos  JB.  Warner  and  Levi  T. 
Qr^n^  for  plaintiffs  in  error: 

llie  indorsement  imports  an  individual  obli- 
gation of  Moebs,  the  indorser. 

Carpenter  v.  Farnsteorth,  106  Mass.  561; 
Slawson  v.  Loring,  5  Allen,  340;  1  Dan.  Neg. 
Inst.  §  415;  Chadsey  v.  McCreery,  27  lU.  268; 
Robinson  v.  Kanawha  Valley  Bank,  7  West. 
Rep.  103,  44  Ohio  8C.  441;  Tucker  Mfg.  Co.  v. 
Fairbanks,  98  Mass.  101;  Moss  v.  Lim'ngston, 
4  N.  Y.  208:  Toledo  Agricultural  Works  v. 
Eeisser,  51  Mo.  128. 

Written  evidence,  showing  the  intention  of 
the  parties,  was  admissible. 

Brown  v.  Langley,  4  Man.  &  G.  466;  Salmon 
▼.  Webb,  3  H.  L.  Cas.  510;  Maillard  v.  Page, 
L.  R.  5  Exch.  312;  Davis  y.  Brown,  94  U.  S. 
423  (24:  204);  Wade^.  Wade,  86  Tex.  529;  Eaile 
v.  Ptirce,  32  Md.  827;  Detroit  v.  Robinson,  38 
Mich.  108;  Singer  Mfg,  Co.  v.  Haines,  36 
Mich.  385;  I^  v.  Didc,  85  U.  S.  10  Pet.  482, 
493(9:508,507). 

Messrs.  Don  M.  Dickinson  and  Elliott  G. 
Stevenson,  for  defendant  in  error: 

The  notes  sued  upon  do  not  establish  a  per- 
sonal liability  as  against  the  defendant. 

Carton  v.  U7uon  City  Nat.  Bank,  34  ^lich. 
279:  Bank  of  Genesee  v.  Patchin  Bank,  19  N. 
Y.  812;   Vater  v.  Lewis,  36  Ind.  288;  Bahcock 
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V.  Beman,  1  E.  D.  Smith,  698;  Arlington  y. 
Hinds,  1  D.  Chip.  (Vt.)  431;  Bank  ofManchM- 
ter  V.  Slason,  18  Vt  889;  Farmers  db  M.  Bank 
V.  Day,  Id.  86. 

The  capacity  in  which  the  party  acted  in 
signine  his  name  to  the  instrument  must  ap- 
pear fuone  upon  the  face  of  tJie  instrument 
Itself. 

Etans  V.  WeOs,  22  Wend.  825;  Pentz  v.  Stan- 
ton,  10  Wend.  271;  NewliaU  v.  Dunlap,  14  Me. 
180;  Eean  v.  Davis,  21  N.  J.  L.  688;  Vermont 
Cent.  R  R.  Co.  v.  Clayes,  21  Vt  86;  White  v. 
Miners  Nat.  Bank,  102  U.  S.  658  (26:250); 
Martin  v.  Cole,  104  U.  8.  80  (26: 647);  M<^f 
V.  Williams,  Id.  98  (26:665);  Briggs  v.  Part- 
ridge, 64  N.  Y.  863;  Snellingr.  Howard,  51  N. 
Y.  877;  Stackpole  v.  Arnold,  11  Mass.  27;  Fas^ 
em  R.  R.  Co.  f.  Benedict,  5  Gray.  566;  Wil- 
liams V.  Roibbins,  16  Gray,  77;  Daniels  v.  Bum- 
ham,  2  La.  243;  Beckham  v.  Drake,  9  Mees.  & 
W.  79. 

Mr.  Justice  Lamar  delivered  the  opinion  of 
the  court: 

The  plaintiffs  in  error,  Gustav  Falk  and  Ar- 
nold Faik,  who  are  citizens  of  the  State  of  ^ew 
York,  brought  suit  in  the  Circuit  Court  of  the 
United  States  fertile  Eastern  District  of  Michi- 
^n  against  the  defendant  in  error,  George 
MoebB,  upon  nine  certain  promissory  notes 
made  by  the  Peninsular  Cigar  Company  of  De- 
troit, upon  which  they  souebt  to  charge  Moebs 
personally  as  indorser.  AU  of  the  notes  were 
in  form  like  the  following,  differing  only  as  to 
amounts  and  the  time  of  payment: 

"  $1,061.24.  Detroit,  Mich.  ,  Aug.  4, 1880. 
"  Four  (4)  months  after  date  we  promise  to 
pay  to  the  order  of  Geo.  Moebs,  Sec.  &.  Treas., 
ten  hundred  sixty-one  &  f^  dollars,  at  Mer- 
chants &  Manufacturers'  National  Bank,  value 
received. 

"  Pkninsttlar  Cigar  Co., 
"  Geo.  Moebs,  Sec.  d  Treiu. 
"Endorsed:  'Geo.  Moebs,  Sdc.  &.  Treaa.'" 

The  first  count  of  plaintiffs'  declaration  was 
special,  and  alleged  m  substance  that  on  July 
6,  1880,  defendant  was  the  secretary  and  treas- 
urer of  a  body  corporate  known  as  the  Penin- 
sular Cigar  Company,  then  engaged  in  the 
business  of  manufacturing,  buying  and  selling 
cigars  and  tobacco  in  the  City  of  Detroit;  that 
plaintiffs  were  then  doing  business  as  tobacco 
merchants  in  New  York  City;  that  the  defend- 
ant, as  secretary  and  treasurer  of  said  Penin- 
sular Cigar  Company,  applied  to  plaintiffs  for 
the  purchase  oif  certain  merchanaise,  and  of- 
fered in  payment  therefor  the  notes  of  said 
Peninsular  Cigar  Company,  and  it  was  then 
agreed  between  the  plaintiffs  and  defendant 
that  plaintiffs  were  thereafter  to  sell  and  deliver 
the  merchandise  so  applied  for,  and  any  other 
goods  which  defendant,  in  behalf  of  said  com- 
pany, might  thereafter  apply  for,  and  that  in 
payment  therefor  the  defendant  should  execute 
and  deliver  to  the  plaintiffs  the  notes  of  the 
said  Peninsular  Cigar  Company,  payable  to  the 
order  of  the  said  defendant,  and  by  him  per- 
sonally indorsed  to  said  plaintiffs;  that  said  de- 
fendant thereafter  ordered  from  the  plaintiffs 
certain  merchandise  of  the  value  of  $7,449, 
and,  in  accordance  with  said  agreement  and 
in  payment  for  said  merchandise,  the  defend- 
ant, upon  the  several  dates  indicated  and  speci- 
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fled  in  the  seTeral  promissory  notes  heretofore 
mentioned,  and  with  the  intent  and  design  of 
binding,  charging,  and  obligating  himself  as 
an  indorser  upon  said  notes  with  the  liability 
of  an  indorser  as  defined  by  the  law  merchant, 
made,  executed,  and  delivered  to  the  plaintiff 
said  nine  promissory  notes. 

To  this  special  count  were  added  the  com- 
mon counts  in  assumpsit,  with  a  notice  there- 
mider  written  that  the  plaintiffs  would,  under 
the  money  counts,  give  m  evidence  nine  certain 
promiasory  notes,  copies  of  wldch  were  set  out. 
and  in  which  notice  it  was  stated  that  said 
notes  would  constitute  the  sole  bill  of  particu- 
lars of  the  plaintiffs'  demand. 

To  the  special  count  in  the  declaration  the 
defendant  demurred,  and  to  the  conunon 
counts  he  pleaded  the  general  issue.  The  de- 
murrer to  the  special  count  was  sustained,  and 
the  plaintiffs  at  the  next  term  of  said  court 
brought  the  cause  on  for  trial  upon  the  issue 
framed  upon  the  common  counts  m  the  dedara- 
tkm.  Upon  the  trial,  which  was  had  before 
said  court  and  a  junr,  the  plaintiffs  offered  in 
eridence  the  notes  referred  to,  and  also  the  d^ 
[S90]  osition  of  Arnold  Falk,  one  of  said  plamtiffs, 
which  it  was  claimed  tended  to  show  that  it 
was  the  intention  of  the  defendant  to  bind 
himself  personally  in  malsing  Uie  said  indorse- 
ment upon  said  notes;  but  this  evidence  was 
excluded  on  the  ground  that  it  was  not  evi- 
dence of  the  personal  liability  of  the  defend- 
ant. Upon  the  ruling  of  Uie  court  excluding 
this  evidence  error  is  alleged.  Error  is  not  as- 
signed in  regard  to  the  judgment  of  the  court 
sustaining  the  demurrer  to  tne  special  count  of 
plaintiffs  declaration  in  the  original  assign- 
ment of  errors  annexed  to  and  accompanying 
the  writ  of  error.  It  is,  however,  assigned  for 
r  AA1  *"^'  ^  ^^®  brief  filed  in  this  coiurt  by  plain- 
iwlj  tiffs  in  error  that  such  judgment  is  erroneous, 
and  oral  argument  has  been  addressed  to  us  on 
that  point 

For  the  purposes  of  this  decision  we  do  not 
deem  it  necessarv  to  review  Beriaiim  all  the  er- 
rors assigned,  in  our  opinion  the  first  question 
to  be  considered  is:  Does  the  indorsement  on 
the  notes  involved  in  this  case,  in  Urms,  pur- 
port to  be  that  of  the  Peninsular  Cigar  Com- 
pany, or  does  it  purport  to  be  the  personal  in- 
dorsement of  Moebs?  In  other  words,  can  it 
be  clearly  ascertained  from  these  instruments 
themaelves  who  is,  in  law,  the  indorser  of 
them?  Is  the  indorsement  plain  and  clear,  or 
is  it  ambiguous? 

It  is  contended  on  behalf  of  the  plaintiffs  in 
^r  that  the  indorsement  in  terms,  is  that  of 
.  Moebs  personally;  or,  at  most,  that  it  is  am- 
biguous and  may  be  construed  to  be  either  that 
of  the  Peninsular  Cigar  Company,  or  the  per- 
sonal indorsement  of  Moebs.  They,  therefore, 
contend  that  the  correspondence  leading  up  to 
the  makinfi^  of  these  notes  (and  which  is  em- 
braced in  the  deposition  of  Arnold  Falk,  before 
mentioned)  should  be  considered  and  read  with 
the  notes  and  the  indorsement  upon  tbem,  not 
so  much  for  the  purpose  of  varying  the  terms 
of  the  contract  embraced  in  the  notes,  as  for 
the  purpose  of  elucidating  that  contract,  and 
for  the  purpose  of  showing  who  was  in  fact  the 
iodorser;— not  for  the  purpose  of  showing  what 
is  the  true  construction  of  the  language  of  the 
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contracting  party,  but  who  is  the  contracting 
party.  On  the  other  hand,  it  is  insisted  .with 
equal  earnestness  by  the  aefendant  in  error, 
tluit  the  indorsement  is  unambiguous,  and  is  in 
plain  terms  that  of  the  Peninsular  Cigar  Com- 
pany, and  is  not  the  personal  indorsement  of 
Moebs.  He  therefore  contends  (hat  the  evi- 
dence contained  in  the  said  deposition  of 
Arnold  Falk  was  rightfully  rejected;  and  that 
to  have  admitted  it  as  legal  evidence  would 
have  been  in  effect  to  ^ow  a  contract  in  writ- 
ing to  be  changed  and  modified,  in  an  action  at 
law,  by  extrinsic  evidence,  contrary  to  the  rule 
of  law  which  forbids  such  change  or  modifica- 
tion. 

Upon  this  question  It  may  be  said  that  the 
authorities  are  not  entirely  harmonious.  In- 
deed, there  is  much  conflict  among  them.  We 
do  not  find  it  essential,  or  even  useful,  to  dis-  [602] 
cuss  minutely  every  authority  cited  by  the  re- 
spective parties  to  this  controversy,  some  of 
which  are  believed  to  have  little  relevancy  to 
the  subject  under  consideration.  A  discussion 
of  a  few  of  the  leading  ones  which  are  believed 
to  embody  all  theprmciples  involved  in  this 
case,  and  to  control  it,  will  perhaps  be  suffi- 
cient. 

Hitchcock  V.  Buchanan,  105  U.  S.  416  [26: 
1078]  is  a  case  much  in  point  on  this  subject. 
Indeed,  it  was  consider^  by  the  learned  dis- 
trict judge  below  (who,  nevertheless,  disap- 
proved 01  the  ruling  thereinltnd  dissented  from 
the  opinion  of  the  court  below)  as  practicallv 
controlling  this  case  adversely  to  the  plaintiffs 
in  error.  In  that  case  a  bill  of  exchange,  as 
follows: 

"15,477.18.    Office  of  Bellbvillb  Nml  ) 

Mill  Co.,  V 

Belleville,  Dis.,  Dec.  15.  1875. ) 

*'  Four  months  after  date,  pay  to  the  order 
of  John  Stevens,  Jr.,  cashier,  fifty-four  hun- 
dred and  seventy-seven  ^  dollars,  value  re- 
ceived, and  charge  same  to  account  of  Belle- 
ville Nail  Mill  Co. 

**Wm.  C.  Buchanan,  Pret^t, 
"Jambs  C.  Wauoh,  Se^p, 
•To  J.  H.  Pieper,  Treas.,  Belleville,  Illinois." 

was  held  to  be  the  bill  of  the  company  and  not 
that  of  the  individual  signers;  and  it  was  also 
held  that  a  declaration  thereon  against  the  lat- 
ter as  drawers,  setting  forth  the  instrument, 
and  alleging  it  to  be  their  bill  of  exchange, 
was  bad  on  demurrer. 

In  Carpenter  v.  Fameworth,  106  Mass.  561, 
a  check  (miwn  on  the  Boston  National  Bank,  a 
copy  of  which  is  as  follows: 

"Boston  National  Bank,  ) 
Boston,  September  9,  1879.  f 
"Pay  to  L.  W.  Chamberlain  or 
J.  £.  Carpenter  or  order  nine- 
teen and  twenty  one-hundrcdths 
dollars. 
D.  Fahnswobth,  Treamrer." 

was  held  to  be  the  check  of  the  i£tna  Mills, 
and  therefore  bindine:  upon  the  corporation, 
and  not  the  treasurer,  Farnsworth,  personally. 

In  Sayre  v.  JUicfiois,  7  CaL  535,  a  draft,  of    [603] 
which  the  following  is  a  copy: 
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•t3,000.  No.  2128. 

"Adahb  &  Co. '8  Express  and 
Baitkinq  Hoxtbb, 
Mormon  Island,  Feb.  21, 1805 
••Pay  to  A.  G.  Sayre.  or  order,  three  thousand 
dollars,  yalue  receiyea,  and  charge  same  to  ac- 
count of  this -office. 

"0.  P.  Nichols,    a,^ 
*'per  G.  W.  Corey.  -^^* 
*To  Messrs.  Adams  &  Co.,  Sacramento. 
••Endorsed:  *  A.  G.  Sayre,  G.  W.  0/  " 

was  held  to  be  the  draft  of  Adams  &  Co.,  and 
not  the  personal  draft  of  the  persons  who  signed 
it  as  agents  in  this  case. 

In  GarUm  v.  Union  OUyNat,  Bank,  84  Mich. 
279,  it  was  said:  "A  promissory  note  made  pay- 
able to  C.  T.  Allen,  cashier,  or  order,  indicates 
that  it  was  made  to  him  not  as  an  individual, 
but  as  a  bank  officer,  and  that  it  was  a  contract 
with  the  bank;  and  in  a  suit  upon  it  by  the  bank 
DO  indorsement  by  such  cashier  is  necessary  to 
the  admission  of  the  note  in  evidence." 

To  the  same  effect  see  Mott  v.  Hicks,  1  Cow. 
618.  and  cases  there  cited;  Bank  of  Genesee  v. 
FtUehin  Bank,  19  N.  Y.  812.  and  authorities 
cited  in  Story  on  Agency.  §154. 
.  In  1  Parsons  on  Notes  andfBills.  92,  it  is  said: 
"If  the  agent  sign  the  note  with  his  own 
name  alone,  and  there  is  nothing  on  the  face  of 
the  note  to  show  that  he  was  acting  as  agent, 
be  will  be  personalty  liable  on  the  note,  and  the 
principd  will  not  be  liable.  And  although  it 
could  be  proved  that  the  agency  was  disclosed 
to  the  payee  when  the  note  was  made,  and  that 
it  was  the  understanding  of  all  parties  that  the 
principal,  and  not  the  agent,  should  be  held, 
this  will  not  generally  be  sufficient,  either  to 
discharge  the  agent  or  to  render  the  principal 
liable  on  the  note,"  citing  StaekpoU  v.  Arnold, 
11  Mass.  27.  That  case  was  an  action  a^nst 
the  defendant  as  maker  of  three  promissory 
notes.  The  notes  were  signed  by  another  per- 
son in  his  own  name,  and  there  was  nothing  on 
the  face  of  them  to  indicate  any  agency,  or  that 
the  defendant  had  any  connection  with  them. 
At  the  trial  the  person  who  signed  the  notes 
testified  that  they  were  given  for  premiums 
upon  policies  of  msurance  procured  by  him  in 
the  office  kept  by  the  plaintiff,  at  the  request 
and  for  the  use  of  the  defendant,  on  property 
belonging  to  him,  and  that  the  witness  acted 
merely  as  the  factor  of  the  defendant,  and  in- 
tended to  bind  him  by  the  premium  notes.  The 
Judge  instructed  the  jury  that  "if  they  believed 
the  notes  to  have  been  made  and  signed  for  and 
in  behalf  of  the  defendant,  the  verdict  ought  to 
be  for  the  plaintiff."  It  was  held  that  the  evi- 
dence was  improperly  admitted,  and  the  in- 
struction was  erroneous. 

The  converse  of  the  rule  laid  down  in  the  last 
two  cases  cited  would  seem  to  be  identical  with 
that  contended  for  on  behalf  of  the  defendant 
in-  error. 

On  the  other  hand,  aathorities  to  sustain  the 
Tiew  of  the  case  contended  for  on  behalf  of  the 
plaintiffs  in  error  are  not  wanting,  either  in 
number  or  in  pertinence. 

In  Kean  t.  Vatis,  21  N.  J.  L.  683,  a  bill  of 
exchsn^  of  the  following  purport,  addressed 
to  William  Thomson,  Esq.,  Bomerville,  New 
Jenej,  and  indorsed — *The  Elizabethtown  and 
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Somerville  Railroad  Company,  by  John  Eean, 
president:" 

"(500.00.        EiJZABBTnTOWH,  Sept.,  1841. 

"Six  months  after  date,  please  pay  to  the  or- 
der of  the  Elizabethtown  and  Somerville  Ridl- 
road  Company,  five  hundred  dollars,  value 
received,  and  charge  as  ordered. 

"Your  obed't  serv't,  John  Kvah. 

'^President  Elitaiethtown  and  SomeniUe  R, 
B.  Co." 

was  held  to  be  ambiffuous  on  its  face,  not  clearly 
showing  whether  John  Eean  individually  or 
the  railroad  companv  was  the  drawer,  and  proof 
was  admitted,  in  the  language  of  the  court, 
"not  to  aid  in  the  construction  of  the  instru- 
ment, but  to  prove  whose  instrument  it  is."  To 
the  same  effect  see  Ohadeey  v.  McOreery,  27  SL 
258;  Vater  v.  Lmoi$,  86  Ind.  288;  Hood  v.  Hal- 
lenbeck,  7  Hun,  862. 

Mechanic  Bank  v.  Bank  of  Columbia,  18  U.  [605] 
S.  5  Wheat.  826  [5:1001,  is  also  claimed  to  be 
an  authority  in  favor  of  the  position  taken  by 
the  plaintiffs  in  error.  This  was  an  action  of 
assumpsit  brought  by  the  Bank  of  Columbia 
against  the  Mechanics'  Bank  of  Alexandria  on 
the  following  check: 

"No.  18.  Mechanics'  Bank  of  Albxan- 

DRiA.  June  25,  1817. 
** Cashier  qflhe  Bank  of  Columbia, 

"Pay  to  the  order  of  P.  H.  Minor,  Esq.,  ten 
thousand  doUon. 
"$10,000.  Wm.  Paton,  Jr. 


>» 


It  was  contended  by  the  defendants  that  the 
check  on  its  face  was  the  individual  check  of 
Paton,  and  that  evidence  could  not  be  received 
to  show  that  it  was  in  fact  the  check  of  the 
bank,  and  signed  by  Paton  as  cashier.  On 
the  other  hand,  the  plainiiffs  contended  that 
the  check  upon  its  face  did  not  purport  to  be  the 
private  check  of  Paton.  but  the  check  of  the 
bank,  drawn  by  him  as  cai^er,  and  ttiiftt  the  pre- 
sumption was,  that  it  was  an  official  act  The 
court,  however,  decided  that  the  check  was  am- 
biguous upon  its  face,  that  the  marks  indicating 
it  to  be  the. check  of  the  bank  predominatco! 
and  that  the  only  ground  upon  which  it  could 
be  contended  that  the  check  was  the  private 
check  of  Paton  was  that  it  had  not  below  his 
name  the  initials  for  cashier.  It  was  accord- 
ingly held  that  in  such  case  testimony  was  ad- 
missible to  explain  the  ambiguitv  and  establish 
who  was  in  fact  the  drawer  of  the  check.  The 
court  say: 

"But  the  fact  that  this  appeared  on  its  face  to 
be  a  private  check  is  by  no  means  to  be  conceded. 
On  the  contrary,  the  appearance  of  the  corporate 
name  of  the  institution  on  the  face  of  the  paper 
at  once  leads  to  the  belief  that  it  is  a  corporate 
and  not  an  individual  transaction,  to  which 
must  be  added  the  circumstances  that  the  cashier 
is  the  drawer  and  the  teller  the  payee,  and  the 
form  of  ordinary  checks  deviated  from  by  the 
substitution  of  to  order  for  to  bearer.  The  evi- 
dence, therefore,  on  the  face  of  the  bill,  pre- 
dominates in  favor  of  its  being  a  bank  transac- 
tion. Applying,  then,  the  plaintiff's  own 
principle  to  the  case,  and  the  restriction  as  to 
the  production  of  parol  or  extrinsic  evidence 
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could  have  been  only  applicable  to  himself.  But 
it  is  euough  for  the  purposes  of  the  defendant 
to  establiSi  that  there  esisted,  on  the  face  of  the 
paper,  circumstances  from  which  it  might  rea- 
sonably be  inferred  that  it  was  either  one  or  the 
other.  In  that  case,  it  became  indispensable  to 
resort  to  extrinsicevidence  to  remove  the  doubt." 

The  reasoning  of  the  court  in  this  last  case 
leads  irresistibly  to  the  conclusion  that,  had  the 
check  under  consideration  been  si^ed  by  Paton 
with  the  word  "cashier"  appended,  there  would 
then  have  been  no  ambiguity  in  it,  but  it  would 
have  been  clearly  and  unequivocally  the  check 
of  the  bank.  And  in  this  view  the  case  seems 
to  he  not  necessarily  an  authority  in  favor  of  the 
plaintifffl  in  error,  but  rather  an  authority 
against  them,  and  in  favor  of  the  defendant  in 
error. 

In  Daniel  on  Negotiable  Instruments,  §  415, 
it  is  said:  "If  a  note  be  payable  to  an  individ- 
ual, with  the  mere  suffix  of  his  official  charac- 
ter, such  sufQx  will  be  regarded  as  mere  de- 
tenptio  persona,  and  the  indiTidual  is  the 
wyee,"  citing  Chad9ey  v.  McOreery^  Voter  v. 
jLetoii,  $upra,  and  Buffum  v.  CAodu^,  8Mass. 
106.  Continuing,  he  sajs,  "In  New  York  a 
different  doctrine  prevails,"  citing  Bdbcock  v. 
Beman^  11  N.  Y.  200.  But  in  §  416  the  rule 
laid  down  would  seem  to  be  in  favor  of  the 
contention  of  the  defendant  in  error;  for  it  is 
there  said:  "Where  a  note  is  payable  to  a  cor- 
poration by  its  corporate  name,  and  is  then  in- 
dorsed by  an  authorized  agent  or  official,  with 
the  suffix  of  his  'ministeri^  position,  it  will  be 
regarded  that  he  acta  for  his  principal,  who  is 
disclosed  on  the  paper  as  the  payee,  and  who, 
therefore,  is  the  only  person  who  can  transfer 
the  legal  title,"  citing  Northampton  Bank  v. 
Pepoon,  11  Mass.  288,  and  EltoeU  v.  Dodge,  83 
Barb.  836. 

Many  more  authorities  are  cited  and  might  be 
dwelt  upon  almost  ad  infinitum.  A  discussion 
of  all  of  them  would  greatly  protract  this 
opinion,  and  would  subserve  no  beneficial  re- 
.  suit.  In  all  this  vast  conflict— we  had  almost 
[([907]  laid  anarchy-^ot  the  authorities  bearing  on  the 
question  under  consideration,  it  is  not  easy  to 
lay  down  any  general  rule  on  the  subject  which 
would  be  in  harmony  with  all  of  them.  It' 
leems  to  us,  however,  that  the  case  of  i/»lcA(v>cA; 
?.  huchanan,  eupra,  controls  the  case  at  bar. 
Both  mvol^e  the  same  ^>rinciplos,  and  the  deci- 
sion in  this,  to  bo  consistent  with  that  of  the 
former,  must  sustain  the  contention  of  the  de- 
fendant in  error.  Neither  do  we  think  that  the 
case  of  Mechanics  Bank  v.  Bank  of  Columbia, 
tupra,  when  considered  in  the  light  of  the  facts 
upoo  which  it  is  based,  in  anywise  conflicts 
with  this  conclusion. 

We  conclude  therefore,  that  the  notes  in- 
volved in  this  controversy,  upon  their  face,  are 
the  notes  of  the  corporation.  In  the  language 
of  the  court  below,  they  were  "drawn  by,  pay- 
able to,  and  indorsed  by,  the  corporation." 
There  is  no  ambiguity  In  uie  indorsement,  but, 
on  the  contrary,  such  indorsement  is,  in  terms, 
that  of  the  Peninsular  Cigar  Company. 

This  being  true,  it  follows  that  the  court  be- 
low was  right  in  excluding  from  the  jury  the 
erideoce  onered  to  explain  away  and  modify 
the  terms  of  such  indorsement.  White  v.  Miners 
^at.  Bank,  102  U.  S.  658  [26:250];  Martin  v. 
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CoU,  104  U.  8.  80  [26:647];  Metca^y.  WiUiams, 
Id.  93  [26:635]. 

Entertaining  these  views,  we  find  it  unneces- 
sary to  consider  anv  of  the  other  questions  pre- 
sented and  argued  by  counsel;  as  what  we  have 
said  practical^  disposes  of  the  case  adversely 
to  the  plaintiffs  in  error. 

The  judgment  of  the  court  below  is  according- 
ly affirmed. 


[6(y: 


WILLIAM  H.  ROBERTSON,  Late  OoUect- 
OT  of  the  Port  op  Nbw  Yobk,  Plff,  in 
Err., 

V, 

RICHARD  F.  DOWNING  bt  al. 

(See  8.  C  Beporter^  ed.  607-aiiJ 

Duty  Aet-'-eonstruetion — regulation^Hme  ef 
protest — Acting  Secretary, 

1.  Charges  for  transportation  of  goods  Imported 
from  one  cuuntrv,  which  on  their  passa^re  may 
pass  through  anothor  oouotry.  should  not  be  addea 
to  the  invoice  value  of  the  article  to  make  their  du- 
tiable value,  under  section  2907,  Revised  Statutes, 
and  section  U  of  the  Act  of  June  22, 1874. 

2.  A  regulation  of  a  department  of  the  govern- 
ment is  not  to  control  the  construction  of  an  Act 
of  Congress  when  its  meaning  Is  plain. 

8.  But  when  there  has  been  a  long  aoQuiescence  In 
such  a  regulation,  and  by  it  rights  of  parties  for 
many  years  have  been  determined  and  adjusted,  it 
Is  not  to  be  disregarded  without  the  most  cogent 
and  persuasive  reasons. 

4.  The  time  to  protest  begins  to  run  when  the  du- 
ties have  been  finally  liquidated,  and  not  from  a 
previous  liquidation  which  has  been  abandoned. 

6.  The  acKnowledgment  of  the  Acting  Secretary, 
who  decided  the  appeal.  Is  sufficient  to  show  wheth- 
er any  appeal  was  taken,  and  also  the  affirmance  of 
the  decision  of  the  Collector. 

[No.  267.] 
Argued  AprU  tl,  1888.    Decided  May  U,  1888. 

TN  ERROR  to  the  Chrcuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  Judgment  in  favor  of  plaint- 
iffs, in  an  action  to  recover  back  an  excess  of 
duties  exacted.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  G.  A.  Jenks,  SoUcitor-Cren.,  for  plaint- 
iff in  error. 

(No  counsel  appeared  for  defendants  in  er- 
ror.) 

Mr.  Justice  Field  delivered  the  opinion  of    [WS] 
the  court: 

The  plaintiffs  below,  the  defendants  in  error 
here,  in  March,  1882,  imported  into  the  United 
States  at  the  Port  of  New  York  6,179  packages 
of  steel  rods  from  Mulheim,  in  Germanv. 
They  were  shipped  at  the  Port  of  Antwerp,  in 
Belgium,  to  wnich  place  they  were  brought  by 
rail  from  Mulheim,  where  they  were  made. 
Antwerp  is  distant  from  the  frontier  of  Qer- 
many  between  forty  and  fifty  miles,  and  from 
Mulheim  two  hundred  miles.  The  appraisers 
added  to  the  invoice  price  of  the  articles  at 
Mulheim  eleven  marks  per  ton  to  make  the  du- 
tiable value  of  the  articles,  and  four  marks  per 
ton  for  the  charges  incurred  in  their  trans- 
portation to  Antwerp.  Upon  their  appraised 
value,  including  these  charges,  the  deiendant, 
who  was  at  the  time  Collector  of  the  Port  of 
New  York,  on  the  5th  of  May,  1882,  ascer- 
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tained  and  liquidated  the  duties.  Subsequent- 
ly, a  reliquidation  was  made,  by  which  two  and 
[600]  one-half  per  cent  was  deducted  from  the  eleven 
marks.  This  reliquidation  was  completed  on 
the  24th  of  May,  1882.  Two  days  afterwards 
the  plaintifCs  made  a  formal  protest  against  in- 
duoing  in  the  dutiable  value  of  the  ffoods  any 
sum  for  charges  or  otherwise  in  addlBon  to  the 
value  stated  in  the  invoice;  but  adding  that  they 
should  pay  the  amount  exacted,  in  order  to  get 
the  goods,  and  then  claim  to  have  it  refunded. 
On  the  trial  the  plaintiffs  put  in  evidence  let- 
ters from  theActingSecretary  of  the  Treasury, 
affainst  the  objection  of  the  government,  to 
show  that  an  appeal  was  taken  to  the  Secretarv 
from  the  decision  of  the  Collector,  and  that  it 
was  affirmed.  The  counsel  of  the  government 
excepted  to  their  admission.  The  following 
are  tne  letters: 

•'Treasubt  Department, 

Offigb  op  the  Secrbtabt, 
WaMngton,  D.  0.,  August  U,  188i^, 
•*C6Ueetor  of  OusUmu,  New  York. 

"Sir:  The  department  is  in  receipt  of  your 
letter  of  the  27th  ultimo,  submitting  the  appeal 
(1996,20S0  H)  of  Messrs.  Downing,  Sheldon  & 
Co.,  from  your  assessment  of  duty  on  additions 
made  by  the  appraiser  to  the  iti voice  and  en- 
tered value  of  certain  steel  wire  rods  imported 
by  them  per  Hermann,  March  9,  1882. 

"The  appraiser  reports  that  an  addition  was 
made  by  nlm  for  diarses  under  the  depart- 
ment's decision  of  Ju^  20,  1880  (S.  B.  H 
4617),  for  the  reason  that  the  invoice  did  not 
state  that  the  price  of  the  merchandise  was 
free  on  board,  and  that  an  addition  for  value 
was  also  made  by  him  to  make  the  usual  mar- 
ket value  of  the  merchandise. 

"Your  assessment  of  duty  thereon  is  hereby 
afflnned. 

"Very  Respectfully,    H.  F.  French, 

Acting  Seeretarjf." 

[010]  "Tbbaburt  Department, 

Ofpice  of  Secretary, 

Washington,  D,  a,  August  If,  1882. 

"Messrs.  Downing,  Sheldon  &  Co.  (care  of 

Kausche  &  DownhiR.  P.  O.box  8560,  N.Y.) 

"Gentlemen:  This  department  is  in  receipt 

ofyour  appeal  (No.  20o0  H),  dated  May  25, 

1882,  from  the  decision  of  the  Collector  of  the 

Port  of  New  York,  assessingduty  on  certain 

merchandise,  imported  per  Hermann,  March 

9,1882. 

"In  repiv,  you  are  informed  that  the  case 
has  been  disposed  of  by  instructions  this  day 
addressed  to  the  iCollector  of  customs  at  the 
port  mentioned,  to  whom  you  are  referred  for 
particulars. 

"Respectfully,         H.  F.  French, 

Acting  Secretary.'* 

The  decision  of  the  Secretarv  was  made  Au- 
ffust  12. 1882.  The  plaintiffs  paid  the  amount  of 
duties  exacted,  and  in  October  following 
brought  the  present  action.  The  Jury  found 
in  their  favor  for  $130.96.  The  court,  by  con- 
sent of  parties,  reduced  this  sum  to  (47.64,  and 
judgment  for  that  amoirot,  besides  costs,  was 
entered.  This  reduction  was  made,  as  we  in- 
fer from  the  record,  so  as  to  cover  only  the  in- 
creased duties  exacted  by  reason  of  the  addi- 
tion for  charges  on  transportation  to  Antwerp. 
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The  question  of  importance  presented  is 
whether,  under  the  statute,  charg^  for  trans- 
portation of  goods  imported  from  one  country, 
which  on  their  passage  may  pass  through  an- 
other country,  should  be  added  to  the  invoice 
value  of  the  articles  to  make  their  dutiable  value 
under  section  2907  of  the  Revised  Statutes,  and 
section  14  of  the  Act  of  June  22. 1874.  Section 
2907  provides  that  "in  determining  the  dutiable 
value  of  merchandise,  there  shall  be  added  to 
the  cost,  or  to  the  actual  wholesale  price  or 
general  market  value  at  the  time  of  exportation 
m  the  principal  markets  of  the  country  from 
whence  the  same  has  been  imported  into 
the  United  States,  the  cost  of  transportation, 
shipment  and  transhipment,  with  all  the  ex- 

Senses  included,  from  the  place  of  growth,  pro- 
uction,  or  manufacture,  whether  by  land  or 
water,  to  the  vessel  in  which  shipment  is  made 
to  the  United  States;  the  value  of  the  sack,  box, 
or  covering  of  any  kind  in  which  such  mer- 
chandise is  contained;  commission  at  the  usual 
rates,  but  in  no  case  less  than  two  and  a  half 
per  centum;  and  brokerage,  export  duty  and 
all  other  actual  or  usual  charges  for  putting  up, 
preparing  and  packing  for  transportation  or 
shipment." 

Section  14  of  the  Act  of  June  22,  1874,  IS 
Stat  at  L.  189,  provides  "that  wherever  any 
statute  requires  toat ,  to  the  cost  or  market  value 
of  any  goods,  wares,  and  merchandise  imported 
into  the  United  States,  there  shall  be  added  to 
the  invoice  thereof,  or,  upon  the  entry  of  such 
goods,  wares  and  merchandise,  charges  for  in- 
land transportation,  commissions,  port  duties, 
expenses  of  shipment,  export  duties,  cost  of 
packages,  boxes,  or  other  articles  containing 
such  goods,  wares,  and  merchandise,  or  any 
other  Incidental  expenses  attending  the  pack- 
ing, shipping,  or  exportation  thereof  from  the 
country  or  place  where  purchased  or  manufac- 
tured, the  omission,  without  intent  thereby  to 
defraud  the  revenue,  to  add  and  state  the  same 
on  such  invoice  or  entry  shall  not  be  cause  of  a 
forfeiture  of  such  goods,  wares,  and  merchan- 
dise, or  of  the  value  thereof;  but  in  all  cases 
where  the  same,  or  any  part  thereof,  are  omit- 
ted, it  shall  be  the  duty  of  the  collector  or  ap- 
§  raiser  to  add  the  same,  for  the  purposes  of 
uty,  to  such  invoice  or  entry,  either  in  itema 
or  in  gross,  at  such  price  or  amount  as  he  shall 
deem  Just  and  reasonable  (which  price  or 
amoimt  shall,  in  the  absence  of  protest,  be  con- 
clusive), and  to  impose  and  add  thereto  the  fur- 
ther sum  of  one  hundred  per  centum  of  the 
price  or  amoimt  so  added;  which  addition  shall 
constitute  a  part  of  the  dutiable  value  of  such 
goods,  war(^s,  and  merchandise,  and  shall  be 
collectible  as  provided  by  law  in  respect  to  du- 
ties on  imports." 

In  the  execution  of  these  statutes  the  Treas- 
ury Department  has  heretofore  uniformly  con- 
strued them  to  apply,  so  far  as  inland  transpor- 
tation is  concerned,  only  to  such  transportation 
where  the  place  of  the  growth,  production,  or 
manufacture  of  Uie  article  is  in  the  same  coun- 
try as  the  port  from  which  the  vessel  sails  on 
which  the  shipment  is  made,  and  not  whcxe 
such  transportation  is  through  other  countries 
to  reach  a  place  of  shipment  Thus,  in  a  de- 
cision rendered  September  12,  18^,  where 
goods  were  forwarded  from  Brodenbach,  in 
Austria,  to  Hamburg,  transshipped  to  Hull,  and 
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then  placed  on  the  import  vessel,  the  journey 
to  the  United  States  beine  continuons,  the  ap- 
pellants claimed  that  no  (Uiarges  accruing  after 
the  goods  left  Austria  should  be  added  to  make 
'dutiable  value,  and  the  Treasury  Department 
sustained  the  claim,  observing  as  follows: 

"This  claim  seems  to  be  well  founded,  in 
view  of  the  loDg  established  practice  in  such 
cases,  and  of  articles  484-444  of  the  Regula- 
tions of  1874,  which  provide  in  substance  that 
in  the  case  of  merchandise  imported  from  an 
interior  country  through  the  ports  of  another 
country,  or  from  the  country  of  its  production, 
manufacture,  or  procurement  t^'a  another  coun- 
try, no  charges  shall  be  added  for  transporta- 
tion accruing  after  the  departure  of  the  mer- 
chandise from  the  country  of  production,  if  the 
collector  shall  be  saUsfied  that  tbe  merchandise 
was  exported  from  such  country  with  a  bona 
fide  intention  of  having  it  transported  to  the 
United  States." 

A  decision  by  the  department,  made  some 
years  before,  also  illustrates  the  construction 
when  the  two  places,  that  of  production  and 
tliat  of  shipment,  though  separated  from  each 
other  by  water,  belong  to  the  same  country. 
The  charges  for  railroad  and  steamboat  trans- 
portation of  goods  from  Dundee,  in  Scotland, 
to  Liverpool,  In  England,  were  added  to  the  in- 
voice price  to  make  the  dutiable  value  of  the 
article  imported  into  this  country.  The  im- 
porters objected  to  these  charees,  and  cited  ar- 
ticle 441  of  the  Relations  of  1874,  referred  to 
in  the  above  decision,  in  support  of  their  claim; 
but  the  Treasury  Department  held  that  the 
regulation  was  applicable  only  where  tbe  goods 
were  tranroorted  to  some  port  of  another  coun- 
tiy  from  the  country  of  production  for  ship- 
ment to  the  United  States,  by  a  practically  con- 
tinuous vovage,  and  was  not  applicable  to 
shipments  from  Scotland  through  England, 
which  are,  to  all  intents  and  purposes,  the  same 
country. 

This  constraction  of  the  Treasury  Depart- 
[6181  ™^°^  ^®  think  a  sound  one.  It  places  articles 
which  are  the  growth,  product,  or  manufacture 
of  coimtries  whose  ports  of  easy  shipment  are 
found  in  other  countries  through  which  the 
goods  must  be  carried,  on  a  basis  of  equality 
with  the  products  of  those  countries  which 
have  convenient  ports  of  shipment  To  pre- 
serve this  equality  the  shippers  are  not  obliged 
to  confine  their  shipments  to  their  own  ports, 
when  ports  of  other  countries  would  be  equal- 
ly or  more  convenient  to  them.  This  construc- 
Bon  of  the  dei)artment  has  been  followed  for 
many  years,  without  any  attempt  of  Congress 
to  change  it,  and  without  any  attempt,  as  far 
as  we  are  advised,  of  any  other  department  of 
tbe  government  to  question  its  correctness,  ex- 
cept in  the  present  instance.  The  rc^^^ulation  of 
a  department  of  the  government  is  not  of  course 
to  control  the  construction  of  an  Act  of  Con- 
gress when  its  meaning  is  plain.  But  when 
there  has  been  a  long  acquiescence  in  a  regula- 
tion, and  by  it  rights  of  parties  for  many  years 
have  been  determined  and  adjusted,  it  is  not  to 
be  disregarded  without  the  most  cogent  and 
persuasive  reasons.  U,  8,  v.  HiU,  120  U.  S. 
169,  182  [80:627,  632];  U,  8.  V.  PhilMck,  Id. 
62,  59  rsO:  569,  5611;  Brown  v.  U.  8, 118  U.  S. 
■iW,  57i  [28: 1079,10i80]. 

The  technical  objections  taken  by  the  gov- 
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emment  counsel  we  do  not  think  tenable.  The 
duties  were  not  finally  liquidated  until  the  24th, 
of  May,  1882.    The  time  to  protest  did  not  be- 

§ln  to  run  until  then.  The  previous  liquida- 
on  on  the  5th  of  May  was  necessarily  aban* 
doned  by  the  corrections  subsequently  made* 
Tbe  letters  of  ^e  Acting  Secretary  were  suffi- 
cient evidence  of  the  appeal  from  the  decision 
of  the  Collector.  The  question  was  not  as  to  the 
contents  of  the  appeal,  out  whether  any  appeal 
was  taken.  The  acknowledgment  of  the  Act- 
ing Secretary,  who  decided  the  matter  appealed, 
was  sufficient  for  that  purpose,  and  also  of  the 
affirmance  of  the  decision  of  the  Collector. 
The  bill  of  exceptions  also  states  when  the  de- 
cision of  the  Secretary  was  made.  Of  course 
that  presupposes  the  receipt  by  him  of  the  ap- 
peal. The  date  of  "May  25th,"  in  the  letter  of 
August  12, 1882,  was  endently  a  misprint  for 
"May  27tb."  But,  if  it  were  not  so,  the  Treas- 
ury i)epartment  not  having  seen  fit  to  place  Its 
decision  upon  the  ground  that  the  appeal  was 
too  early,  we  must  assume  that  there  was  good 
reason  for  its  action. 
Judgment  affirmed. 


FANNIE  B.  ALLEN,  Appt,, 

HENRY  P.  GILLETTE. 

(See  S.  C.  Beporter*8  ed.  68^-606). 

Truitee,  purehaie  by — exeoutonandadminiHrch^ 
tor^^'udieicU  sale — devisee,  mortgoffe  by, 

1.  A  trustee  or  person  acting  In  a  fiduciary  char- 
acter for  the  beiieflt  of  others  cannot  become  a. 

Surohaser  at  his  own  sale,  or  acquire  any  interest 
lerein  without  the  express  conflent«or  under  a 
special  permission  given  by  a  court  of  competent 
jurisdiction. 

2.  This  rule  applies  to  executors  and  administra- 
tors, who  are  not  permitted  to  derive  a  personal 
benefit  from  the  manner  in  which  they  transact  the 
business  or  manage  the  assets  of  the  estates  intrust- 
ed to  them ;  but  wliatever  advantage  is  derived  by 
them  from  a  purchase  at  an  undervalue  is  for  the 
common  benefit  of  the  estate. 

3.  A  trustee  may  purchase  the  trust  property  at 
a  iudicial  sale  brought  about  by  a  tnird  party, 
which  he  has  taken  no  part  in  procuring,  ana  over 
which  he  could  not  have  had  control.  This  is  the 
rule  in  Texas. 

4.  The  disposition  which  a  single  creditor  may 
make  of  his  debt  against  the  estate,  or  which  a  dev- 
isee may  make  of  his  interest  therein,  cannot  in- 
terfere wtth  the  executor^s  control  of  the  estate  for 
the  payment  of  debts,  or  for  partition  among  dev- 


6.  Where  a  devisee  mortgaged  her  interest  in  the 
lands  of  the  estate,  a  sale  under  the  mortgage  does 
not  withdraw  from  the  estate  any  lands  subject  to 
debts,  or  to  partition  among  the  devisees ;  and  the 
executor  occupies  no  relation  of  trust  or  confidence 
to  the  transaouon. 

[No.  277.] 
Argued  May  3, 1888.    Decided  May  14,  1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Texas,  dismissing  a  suit  to  redeem  land 
from  sale  under  a  deed  of  trust.     Affirmed. 

The  facts  are  stated  by  the  court. 

Messrs.  J.  T.  Brady  and  H.  F.  Ring,  for 
appellant: 

The  relationship  between  Mrs.  Allen  and 
Gillette  was  that  of  trustee  and  cestui  que  trust. 

2  Pom.  Eq.  482;  Ex  parte  Lacey,  6  Ves.  Jr. 
627. 
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The  trustee  may  not  purchase  the  trust  prop- 
erty for  his  own  benefit  when  it  is  sold  under 
■a  judicial  decree. 

Er&kine  v.  De  La  Baum,  8  Tex.  417;  BowardM 
V.  Davi^,  6  Tex.  174;  Marsh  v.  Eubbard,  50  Tex. 
208;  Connolly  v.  Hammond,  51  Tex.  635;  Mich- 
oud  V.  Girod,  45  U.  8.  4  How.  660  (11 :1101); 
Stephen  v.  BeaU,  89  U.  8. 22  Wall  839  (22:788); 
Wormley  v.  Wormley,  21  U.  8. 8  Wheat  441  (5: 
«56). 

A  trustee  buying  a  debt  or  incumbrance 
against  the  estate  held  by  him  in  trust  can  only 
be  allowed  the  amount  actually  paid  therefor, 
with  interest. 

Lewln,  Law  of  Trust,  289;  Darcy  v.  Hall,  1 
Vern.  49;  VanHJjyps  v.  VanEjips,  9  Paige,  237; 
Torrey  v.  Bank  of  Orleans,  9  raige,  649;  Dick- 
inwn  V.  Oodioise,  1  Sandf.  Ch.  214;  SettembreY, 
Putnam,  30  Cal.  490;  HaU  v.  Van  Ness,  49  Pa. 
457:  CamjMl  v.  Cfampbell,  21  Mich.  488;  Eing 
V.  CusIimanfAl  HL  81;  Ha/rrM  ▼.  Lane^  58  Pa. 
269;  Heath  v.  Page,  68  Pa.  108;  Holmes  ▼.  Camp- 
bell  10  l^linn.  401. 

Mr,  T.  N.  Waul,  for  appellee: 

This  case  is  to  be  decided  by  the  lex  lod  rei 
siUB. 

Hinde  ▼.  Vaiiier,  30  U.  8.  5  Pet.  401  (8:170); 
Van  Ness  ▼.  Pacard,  27  U.  8.  2  Pet.  187(7:874); 
Wheaton  v.  Peters,  38  D.  8. 8  Pet.  591  (8:1055); 
EendaU  v.  U.  8. 87  U.  8.  12  Pet.  524  (9:1181); 
Pennsylvania  v.  Wheeling  <fe  B,  Bridge  Ch.  54 
U.  8. 13  How.  518  (14:249);  Neves  ▼.  Scott,  Id. 
272  (14:142);  U,  S.  v.  Eckford,  78  U.  8.  6  Wall. 
484  (18:920);  Bnnev.  Hartford  F,  Ins.  Go.  96  U. 
8.  627  (24:858);  Orvis  v.  Potoell,  98  U.  8.  177 
<25:238). 

The  acts  of  the  husband  were  those  of  the 
wife's  trustee,  fixed  by  law  with  the  control  of 
the  separate  property. 

2  Bish.  Mar.  Wom.  §  899;  Mitchell  v.  Mitch- 
ell, 85  l^Iiss.  108;  MdbUy  v.  Leophart,  47  Ala. 
259;  Boiling  ▼.  Mock,  85  Ala.  727;  (/Bnen  ▼. 
Foreman,  46  Cal.  80;  Cravens  v.  Booth,  8  Tex. 
248. 

While  the  law  extends  its  protection  to  the 
rights  of  a  married  woman,  it  does  not  permit 
her  to  act  fraudulently  or  inequitably  to  the 
injury  of  others. 

Chubb  ▼.  Johnson,  11  Tex.  469;  Aden  ▼.  Ur- 
quhart,  19  Tex.  480;  Berry  v.  Donley,  26  Tex. 
737;  Baily  v.  Trammell,  27  Tex.  828;  FUzger- 
aid  V.  Turner,  43  Tex.  79;  Ifyan  v.  Maxey,  Id. 
192. 

590]  ^'**  Justice  Lamar  delivered  the  opinion  of 
'  the  court: 

This  is  a  suit  in  equity  in  the  Circuit  Court 
of  the  United  8tates  for  the  Eastern  District  of 
Texas.  The  bill  sets  forth  that  complainant, 
Fannie  B.  Allen,  a  citizen  of  Kentucky,  is  the 
^anddaughter  of  James  Morgan,  who  died  in 
1866  seized  and  possessed  of  aji  estate  of  70,000 
acres  of  land,  and  a  homestead  in  Qalveston, 
with  some  personal  property.  The  land  was 
unproductive  and  scatterea  throughout  the 
State.  The  deceased  devised  his  property  to 
seven  grandchildren,  of  whom  complainant 
was  the  oldest,  and  who  in  1866  married  at  the 
age  of  seventeen  years. 

By  the  terms  of  the  will,  Henry  F.  Gillette. 
Ocorge  Ball,  both  of  Texas,  and  W.  H.  N. 
Bmith,  of  North  Carolina,  were  appointed  ex- 
•ecutors.    They  were  authorized,  after  probat- 
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icg  said  will  and  filing  inventory  and  appraise- 
ment of  the  property,  to  administer  the  estate 
without  any  accountability  to  any  judge  or 
court.  Gillette  and  Ball  on  being  duly  quali- 
fied entered  upon  the  management  of  the  estate. 

On  the  13th  day  of  June.  1872,  complainant 
and  her  husband,  H.  A.  Allen,  cave  their  note 
for  $1,200,  payable  six  months  n*om  date,  wiUi 
12  per  cent  mterest,  to  the  Banking  and  Insur- 
ance Company  of  Galveston,  to  secure  the  pay- 
ment of  which  note  they  also  executed  a  deed 
of  trust  on  all  complainant's  interest  in  the  vari- 
ous tracts  of  land  described  in  said  deed  belong- 
ing to  the  estate.  Complainant  and  her  husband 
bemg  unable  to  pay  said  note  when  it  became 
due,  the  deed  of  trust  was  foreclosed,  her  in- 
terest in  said  estate  was  sold  thereunder,  and 
the  said  defendant,  Gillette,  became  the  pur- 
chaser of  said  interest  at  the  foreclosure  sale. 

The  complainant  aUeges.  at  length,  that,  be- 
ing poor  and  in  needy  circumstances,  arising  [591] 
from  the  failure  and  refusal  of  said  defendant 
to  settle  up  the  said  estate  so  as  to  let  her  have 
her  portion  thereof,  or  to  render  it  available  to 
relieve  her  pressing  necessities,  she  was  induced 
by  the  advice  of  said  defendant  to  borrow  said 
money  from  the  bank  and  to  execute  the  said 
note  and  deed  of  trust,  which  she  would  not 
have  done  but  for  defendant's  promise  to  make 
her  said  interest  in  the  estate  available,  so  as  to 
pay  off  said  note,  and  thus  prevent  the  sale 
under  the  deed  of  trust  She  further  alleges 
that,  by  withholding  from  her  information  aa 
to  the  condition  and  value  of  the  estate  and 
making  no  reports  to  the  court,  the  defendant 
obtain^  an  undue  advantage  over  her,  and  was 
thereby  enabled  to  bid  in  her  interest  for  much 
less  than  it  was  worth  at  the  time  of  the  sale. 
After  alleging  other  circumstances  of  wrong- 
ful conduct  and  dereliction  of  dutv,  she  states 
that,  owing  to  enforced  absence  from  Texas, 
to  her  poverty,  and  to  the  ignorance  in  which 
she  was  kept  as  to  the  real  facts  relative  to  her 
father's  estate,  it  was  not  imtil  a  few  monUis 
before  this  suit  was  commenced  that  she,  by 
accident,  discovered  that  she  had  any  lawful 
claim  to  recover  of  said  defendant  her  interest 
in  Uie  lands  purchased  by  him. 

The  bill  closes  with  the  prayer  that  she  be 
allowed  to  redeem  said.lana  frotn  the  said  de- 
fendant, Gillette,  by  paying  said  purchase 
money,  and  that,  in  the  event  of  her  being  un- 
able to  redeem  it  within  such  reasonable  time 
as  the  court  mi^ht  direct,  then  that  the  land 
be  resold  for  her  uenefit,  paying  the  defendant 
the  amount  of  his  advances  and  interest;  that 
the  said  defendant  be  required  to  answer,  un- 
der oath,  each  and  every  allegation  of  the  bill, 
and  to  make  a  full  account  of  all  his  actings 
and  doines  as  executor  of  Morgan's  estate. 

The  defendant  denies  the  allegation  tiiat  the 
note  and  mortgage  were  executed  b^  said  com- 
plainant at  his  (defendant's)  suggestion,  by  his 
advice,  or  with  bis  approval,  and  alleges,  in 
specific  detail,  that  each  and  all  the  statements 
in  the  bill  as  to  his  (defendant's)  conversations, 
actions  or  privity  with  said  complainant  and 
her  husbanoi,  or  said  company,  in  any  manner 
leading  to  or  connected  with  said  loan,  note, 
and  trust  deed,  are  wholly  untrue  and  un-. 
founded;  and  avers  that  he  was  entirely  inio^    [S9ft] 
rant  of  the  borrowing  of  the  said  money  and  of. 
the  execution  of  said  note  and  deed  of  trust, 
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«nd  of  any  and  all  negotiations  with  reference 
thereto,  or  of  any  purpose  of  the  kind  on  their 
part,  until  long  afterwards,  when  he  happened 
to  see  in  a  newspaper  an  advertisement  of  the 
sale  to  be  made  under  the  trust  deed  by  com- 
plainant and  her  husband.  The  answer  pr(^ 
ceeds  to  give  a  full  recital  of  the  circumstances 
of  defen&nt's  purchase  of  said  interest,  declar- 
ing that  having  failed  in  bis  efforts  to  prevent, 
fiald  sale  or  to  secure  any  better  price  to  bo 
paid,  and  that  having  ascertained  that  the  prop- 
erty would  be  inevitably  sold,  he  attended  and 
purchased  said  interest,  bidding  the  amount  of 
said  debts  and  expenses  of  the  sale,  and  that 
said  husband  of  complainant  was  present  at  the 
sale  repeating  his  assurance,  previously  given, 
of  satisfaction  at  the  purchase  of  defendant  in 
his  own  personal  right  and  for  his  own  benefit, 
and  without  trust  or  liability  to  complainant. 
Defendant  further  alleges  that  the  ^rice  was 
entirely  adequate  to  the  value  of  the  interest  at 
that  time,  and  denies  the  allegations  of  com- 
plainant to  the  contrary;  alleges  that  said  lands 
were  appraised  at  twenty-five  cents  per  acre: 
that  the  indebtedness  of  the  estate  exceeded 
$20,000;  that  if  settlement  had  been  forced  it 
would  not  have  yielded  sufilcient  to  pay  the  in- 
debtedness; and  that  the  policy  of  paying  off 
the  debts  gradually,  by  inducing  creditors  to  ac- 
cept landis  in  settlement  and  selling  in  small 
parcels  on  time,  thus  saving  aU  the  lands  they 
possibly  could  for  division  among  the  grand- 
children of  Morgan,  was  known  to  and  ap- 
proved by  the  relations  and  friends  of  the  other 
six  minor  children.  He  denies  all  concealment 
of  the  condition  and  indebtedness  of  the  estate 
from  complainant  and  her  })usband,  who  was 
a  young  man  of  good  business  qualifications, 
fully  able,  so  far  as  defendant  knows  and  be- 
lieves, to  maintain  his  family  in  comfort  bv 
economy  and  industry;  and  in  specific  detau 
shows  how  he  (the  defendant)  acted  in  good 
faith,  with  all  reasonable  diligence,  in  the  dis- 
diarge  of  his  trust  to  the  creditors  and  devisees 
of  the  estate. 

The  case  was  set  for  hearing  upon  bill  and 
answer,  and  the  exhibits  to  the  Dill  and  answer 
respectively.  Upon  the  trial,  the  court  held 
that  the  complainant  was  not  entitled  to  the  re- 
lief prayed  for  in  her  bill;  that  no  fraud  was 
shown  to  have  been  committed,  and  that  the 
defendant  acted  in  the  purchase  with  ffood 
faith;  and  rendered  a  decree  against  complain- 
ant.  dismissing  her  bill  with  costs. 

The  comphunant  in  this  case  prayed  that  the 
defendant  be  required  to  answer  upon  oath, 
fuUy  and  distinctly,  each  allegation  of  the  bill. 
He  did  answer,  and  repelled  every  allegation  of 
suggestion  or  knowledge  on  Uie  subiect  of 
complainant's  transactions  with  the  bank,  or  of 
any  approval  of  them  aftpr  he  was  informed  of 
them.  His  answer  is  corroborated  by  the  cir- 
cumstances and  facts  developed.  There  is  not 
in  those  circumstances  the  slightest  trace  of 
fraud,  false  representation,  or  unfair  dealing 
on  his  part  in  making  the  purchase,  or  of  in- 
adequacy of  the  price  paid.  It  is,  perhaps, 
worthy  of  remark,  that  counsel  for  complam- 
ant,  both  in  oral  argument  and  printed  brief, 
was  particular  to  call  especial  attention  of  the 
court  to  the  fact  that  it  is  not  alleged  "that  the 
defendant  was  /niilty  of  fraud  of  any  kind, 
either  express.  Implied,  or  constructive;"  nor  is 
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it  claimed  that  the  facts  alleged  in  the  bill  show 
fraud  of  anv  kind  on  the  part  of  the  defend- 
ant. The  theory  of  his  case  is,  that,  on  ac- 
count of  the  fiduciary  relation  of  the  defend- 
ant, the  law  conclusively  presumes  that  he 
made  the  purchase  for  the  benefit  of  the  com- 
plainant as  the  cestui  otts  trvst;  and  Uiat  he 
thereby  acquired  only  tne  right  of  holding  tho 
property  as  a  trust  mortgagee,  and  was  entitled 
to  realize  what  he  had  paid  for  it  in  the  same 
manner  as  a  mortgagee  realizes  from  his  invest- 
ment This  is  the  whole  extent  of  the  claim; 
— ^not  that  the  purchase  shall  be  set  aside  and 
declared  void  for  fraud  of  any  kind,  either  ex- 
press or  implied,  but  that  it  should  be  upheld 
and  made  to  operate  as  a  resulting  trust  for  the 
benefit  of  the  complainant. 

It  must  be  conceded  that,  as  a  general  rule  of 
equity  Jurisprudence,  a  trustee  or  person  act- 
ing in  a  fiduciary  character  for  the  benefit  of 
others  cannot  tiecome  a  purcha^r  at  his  own 
sale,  or  acquire  any  interest  therein  without 
the  express  consent,  or  under  a  special  per- 
mission given  by  a  court  of  competent  juris- 
diction. The  cases  cited  by  counsel  for  ap- 
pellant abundantly  support  this  doctrine.  It 
applies  to  executors  ana  administrators,  who 
are  not  permitted  to  derive  a  personal  benefit 
from  the  manner  in  which  they  transact  the 
business  or  manage  the  assets  of  the  estates  in- 
trusted to  them;  but  whatever  advantage  is  do- 
rived  by  them  from  a  purchase  at  an  under- 
value is  for  the  common  benefit  of  the  estate. 

In  this  case  the  precise  nature  of  the  trust, 
as  well  as  the  character  and  limits  of  the  rela- 
tions of  the  executor  to  the  estate,  are  fixed 
with  precision  by  the  terms  of  the  will,  which 
is  as  follows: 

"I  do  hereby  constitute  and  declare  the 
children  of  Son  Kosinsko  Morgan  and  his  wife 
Caroline,  to  wit,  Fannie,  Belle,  Charles  W.» 
P.  May,  Maria  Orphelia,  and  Nellie  Latham, 
and  Ellen  Lee,  the  daughter  of  my  daughter 
Othelia  Lee,  my  residuary  legatees,  and  to 
them  in  equal  shares  I  wul,  devise*  and  be- 
queath all  my  estate  and  property,  both  real 
and  personal,  wherever  the  same  may  be  after 
all  just  debts  against  my  estate  and  expenses 
accruing;  in  the  settlement  thereof  shall  have 
been  paid  und  discharged. 

"  I  hereby  constitute  and  appoint  George 
Ball,  of  Galveston  County,  and  H.  F.  Gillette, 
of  Harris,  both  of  tiie  State  of  Texas,  and  Mr. 
Wm.  H.  N.  Smith,  of  Murfreesborough,  North 
Carolina,  the  executors  of  this  my  last  will  and 
testament  (and  to  qualify  without  bond),  with 
power,  jointly  or  either  two  of  them,  to  do  all 
such  acts  andi  things,  to  sell  any  property  nec- 
essary for  the  liquidation  of  debts,  and  to  take 
all  such  steps  and  measures  as  may  be  neces- 
sary or  expedient  in  the  discharge  or  execution 
of  the  trust  hereby  reposed  in  them,  and  in 
payment  and  discbarge  of  all  the  provisions 
and  bequests  herein  contained,  and  m  the  ad- 
ministration of  the  estate  and  property  devised 
and  disposed  of  by  virtue  of  this  testament;  and 
finally,  it  is  my  special  desire  that  when  tiiis 
my  last  will  and  testament  shall  have  been 
proven  and  recorded  «nd  an  inventory  and  ap- 
praisement of  my  estate  recorded  in  the  probate 
court,  neither  such  court  nor  any  other  shall 
have  anything  further  to  do  with  the  adminis- 
tration of  my  estate;  but  my  said  executors, 
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George  Ball,  H.  P.  Gillette,  and  W.  H.  N. 
8mitn,  or  any  two  of  them  who  shall  qualify 
and  act,  shall  have  full  control  of  m;^  estate  un- 
der the  will,  without  accountability  to  any 
judge  or  court  further  than  before  expressed 
by  ttie  will." 

It  is  clear  that,  with  the  exception  of  the  ex- 
emption of  the  executors  from  accountability 
to  Uie  court  in  the  details  of  administration,  the 
trust  created  by  this  will  is  the  same  that  at- 
taches by  operation  of  law  to  any  executor;  to 
wit,  a  trust  to  pay  the  debts  of  Uie  estate  and 
then  to  deliver  over  the  remainder  of  the  lands 
for  partition  among  the  devisees  or  heirs. 

The  subject  matter  of  the  trust  in  this  case 
is  the  whole  estate  in  its  entirety:  (1)  for  the 
common  benefit  of  all  the  creditors;  and  (2)  for 
the  common  benefit  of  all  the  heirs  or  devisees. 
Bespecting  these  creditors  or  devisees  in  their 
separate  and  individual  capacity,  he  is  not  the 
representative  or  guardian  of  their  person  or 
property,  and  can  exercise  no  legal  control  over 
either.  The  disposition  which  a  single  credit- 
or mav  make  of  his  debt  against  the  estate,  or 
the  safe  or  other  disposition  which  an  individual 
devisee  may  make  of  his  individual  interest  in 
Bfdd  estate,  cannot  interfere  with  the  executor's 
control  of  the  estate  for  the  payment  of  the  debts 
of  the  creditors,  on  the  one  band,  or  for  ita  ul- 
timate partition  among  the  devisees,  on  the 
other;  and  both  are,  therefore,  matters  entirely 
outside  of  his  trust  and  his  office. 

We  have  already  taken  it  as  true  that  fraud 
is  out  of  the  question  in  this  case,  and  that  the 
defendant  had  no  agency  in  the  borrowing  of 
the  money  and  incumbering  her  separate  inter- 
est as  al)ove  described  by  the  complainant. 
She  had,  in  conjunction  with  her  husband,  ab- 
solute authority  to  contract  that  debt,  and  to 
convey  her  interest  in  the  lands  of  the  estate  in 
trust  to  the  bank,  with  a  power,  in  case  of  de- 
fault of  payment,  to  sell  said  property.  Hav- 
ing this  neht  free  from  any  power  of  interfer- 
ence on  Uke  part  of  the  executor,  Gillette,  it 
must  follow  that  the  debt  was  a  legal  one,  the 
incumbrance  a  valid  one,  and  the  ^e  under  it 
by  the  trustee  in  the  deed  equally  valid  and  le- 
gal. Up  to  this  point  the  defendant  occupies 
no  relation  of  trust  or  confidence  to  the  trans- 
AOtion.  With  no  legal  power  over  any  of  the 
contracting  parties,  with  no  right  to  interfere 
with  the  trustee,  to  whom  full  power  by  the  deed 
is  lawfully  given  to  sell  the  incumbered  interest 
at  public  auction,  he  has  no  trusteeship  in  refined 
to  it,  no  dut^  to  perform  in  respect  to  it  The 
debt  itself,  incurred  by  complainant,  consti- 
tutes no  part  of  the  uabilities  of  the  estate 
which  he,  as  executor,  represents.  The  sale, 
when  made,  touched  that  estate  nowhere,  did 
not  diminish  its  assets  in  the  least,  nor  with- 
draw from  it  any  lands  subject  to  the  debts  of 
creditors,  and  to  the  ultimate  partition  of  the 
devisees  and  their  assigns. 

There  is  nothing  in  the  transaction,  from  its 
Inception  to  its  final  consummation,  that  im- 
posed upon  the  defendant  any  duty  incompati- 
ble with  bis  right  as  a  purchaser  at  the  sale. 

The  principle  that  a  trustee  mav  purchase 
the  trust  property  at  a* judicial  sale  brought 
about\by  a  tbinl  party,  which  he  had  taken  no 
part  in  procuring,  and  over  which  he  could  not 
have  had  conirol,  is  upheld  by  numerous  de- 
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cisions  of  this  court  and  of  other  courts  of  this 
country.  PrevoBt  v.  Orats,  1  Pet.  C.  C.  878; 
Tioin-IAck  Oil  Co.  v.  Marbury,  91  U.  S.  587  [23: 
3281;  C/iorpmninff's  Appeal,  82  Pa.  815;  tUk 
V.  Sarber,  6  Watts  &  S.  18. 

It  is  true  that  the  rule  upon  this  subject  as 
stated  by  some  text  writers  is  mort  stringent 
than  that  stated  in  these  cases.  1  Ferry,  Tr. 
§  205;  Hill,  Tr.  260.  We  think,  however,  that 
the  language  employed  by  them  does  not  pre- 
sent a  thorough  and  perfect  |;eneralization  of 
the  essential  principles  pervading  the  decisions 
upon  this  subject.  They  are  in  manifest  con- 
flict with  the  uniform  current  of  decisions  of 
the  Supreme  Court  of  Texas,  which  are  our 

f  Hides  in  this  case.  Erskine  y.DeLeBaum, 
Tex.  417;  Howards  r.  JDavit,  6  Tex.  174:  Scott 
V.  Mann,  88  Tex.  726;  Ooodgamev,  Rushing,  85 
Tex.  723. 

From  all  of  which  we  are  of  the  opinion  that 
the  decree  of  the  court  below  was  correct,  and  ii 
is  accordingly  affirmed. 


Ex  Parte: 
In  the  Matter  of  SIMEON  COY  Aio)  WIL- 
LIAM  F.  A.  BERNHAMER,  Petitioners, 
Appts, 

(See  8.  0.  Reporter's  ed.  781-76i.) 

Oriminal  offense  under  election  lau>s — conspira- 
cy to  induce  election  officers  to  omit  duty^ 
authority  of  Oongress-^hheaa  corpus— ^'t/rtf- 
diction. 

*1.  The  Acts  of  OongresB  and  the  statutes  of  In- 
diana make  it  a  criminal  offeose  for  an  inspector 
of  elections,  or  other  election  officer,  at  which  ao 
election  for  a  member  of  Ck>ngree8  is  held,  to  whom 
is  committed  the  safekeeping  and  delivery  to  the 
board  of  oanvassers  of  the  noli  books,  toe  tallj 
sheets,  and  the  certificates  of  the  votes,  to  fall  or 
omit  to  perform  this  duty  of  safekeeping  and  deliv- 
ery. 

2.  In  an  indictment  in  a  court  of  the  United 
States  for  a  conspiracy  to  induce  these  officers  to 
ocQit  such  duty,  that  the  documents  mentioned 
might  come  to  the  hands  of  improper  persons  who 
tampered  with  and  falsified  the  returns,  it  is  not 
necessary  to  alleffe  or  prove  that  it  was  the  inten- 
tion of  tnese  conspirators  to  affect  the  election  of 
the  member  of  Congress  who  was  voted  for  at  that 
place,  the  returns  of  which  were  in  the  same  poll 
Dool£8.  tally  sheets,  and  certificates  with  those  for 
state  officers. 

8.  The  authority  of  Congress  to  protect  the  poll 
books  which  contain  the  vote  for  a  member  of  Con- 
gress, from  the  danger  which  might  arise  from  the 
exposure  of  these  papers  to  the  chance  of  falsifica- 
tion or  other  tampering,  is  beyond  question,  and 
this  danger  is  not  removed  because  the  purpose  of 
the  conspirators  was  to  falsify  the  returns  as  to 
state  officers  found  in  the  same  poll  boolcs  and  oer- 
tlflcates,  and  not  those  of  the  member  of  Congress. 

4.  The  writ  of  habeas  corpus^  in  case  of  a  person 
held  a  prisoner  by  sentence  of  court^  can  only  re- 
lease tne  prisoner  when  it  is  shown  that  the  court 
had  no  Jurisdiction  to  try  and  punish  him  for  the 
offense.  The  inquiry  in  such  case  is  not  whether 
there  is  in  the  indictment  such  specific  allegation 
of  Uie  details  of  the  charere  as  would  make  it  good 
on  demurrer,  but  whetlier  the  Indictment  de- 
scribes a  dass  of  offences  of  which  the  court  has  ju- 
ri8diction,and  alleges  the  defendant  to  be  guilty.  If 
the  record  of  the  ca>e  in  which  Judgment  of  impri»> 
onment  is  pronounced  contains  no  charge  of  such 
offense,  he  should  be  discharged. 

5.  The  prisoners  in  the  present  case  are  specifi- 
cally charged  with  an  offense  against  the  election 
laws  of  Indiana  and  of  the  United  States,  by  a  con- 
spiracy to  violate  those  laws:  and  this  court  holds 
that  the  District  Court  of  the  United  States  for 
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iDdlana  had  jurtodiotion  to  try  and  punish  them 
for  thmt  offense,  and  the  judgrment  of  the  ciroult 
court  ref  usUur  the  wilt  of  Ao^ecw  eorptw  is  aooord- 
inffly  ai&rmed. 

[No.  1895.] 
Arffwd  April  16, 17,  1888.    Decided  May  14, 

1888. 

APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  the  Uuited  States  for  the  District 
of  Indiana,  denyioz  a  writ  of  tiabetu  carpus  on 
tbe  application  of  the  petitioners,  who  were  re- 
strained of  their  liberty  under  the  sentence  and 
judgment  of  that  court    Affirmdd, 

The  facts  are  fully  stateain  the  opinion. 

See  also  opinion  l^  Harlan,  J.,  81  Fed.  Bep. 
794. 

Messrs.  Cyms  F.  McNutt.  John  Q.  Me- 
Nutt,  Fitaqf  A.  McNutt  and  Daniel  W. 
VoorheeSt  for  appellants: 

Penal  laws  are  to  be  construed  strictly. 

Ex  parte.  Clarke  and  Ex  parte  Siebold,  100  U. 
8.  899  and  871  ^:715,  TIT);  Lleber's  Her- 
meneutics,  144;  Forrest  v  Forrest,  10  Barb. 
46;  EdridCs  Case,  6  Coke,  118;  Elam  v.  Raw- 
mm,  21  Ga.  139;  U.  8.  v.  Coy,  82  Fed.  Rep.  640. 

Bishop  on  Statutory  Crimes  lays  down  rules 
governing  the  construction  of  criminal  statutes. 

Sec.  198,  note  8,  citing  U.  8.  v.  WUtberger,  18 
TJ.  9.  6  Wheat.  76  (5: 37);  State  v.  SUphenson, 
2 Bailey,  L.  884,  335:  Commonwealths,  Loring, 
8  Pick.  870;  XJ.  8.  v.  Wigglesioorth,  2  Story,  369. 

Tbe  5th  canon  of  construction  is  laid  down 
thus  (see  sec.  220):  "  In  strict  construction  no 
case  is  to  be  brought  within  the  statute  unless 
completely  within  its  words." 

See  also  -Rwfe  v.  Peacock,  98  Bl.  172;  U.  8. 
Y.  Morrisey.  32  Fed.  Rep.  152;  Ex  parte  Pier' 
kins,  29  Fed.  Rep.  900. 

The  indictment  must  stand  or  fall,  as  it  is 
found  sufficient  or  insufficient  in  its  averment 
of  the  conspiracy. 

The  Hompet  v.  U.  6. 11  U.  8.  7  Cranch,  891 
(8: 881);  Boyd  T.  IT.  8.  116  U.  S.  634  (29: 752); 
U.  8.  y.  Oruikshank,  92  U.  8.  542.  557-559, 
66^564,  569  (28: 588, 598, 595,  597). 

In  the  prosecution  of  persons  under  strictly 
criminal  statutes  the  rules  of  strict  construc- 
tion have  been  steadily  adhered  to  by  this  court 

U.  8.  V.  CarU,  105  U.  S.  611(26: 1135);  U.  8. 
T.  Fox,  95  U.  8.  670,  672  (24: 588,  539);  Ul  8.  v. 
An  Open  Boat,  5  Mason,  142;  U.  8.  v.  Cruik- 
^kank,  supra. 

Messrs.  Emory  B.  Sellers,  Diet.  Atty,  of 
Indiana,  and  A.  H.  Garland,  Aity-Oen.,  for 
the  United  States: 

Congress  may  adopt  state  laws  regulating 
elections,  where  representatives  in  Congress  are 
chosen. 

Ex  parte  Siebold,  100  U.  S.  871  (25: 717);  Ex 
parte  Clarke,  Id.  899  ^:715);  IT.  8.  v.  Oale, 
109  Cr.  8. 66  (27:  857);  BxparU  Tarbrough,  110 
U.  8.  651  (28:  274). 

That  these  state  officers  are  amenable  to  state 
laws  also  is  nothing  to  the  purpose. 

Motyre  v.  lUinois,  55  U.  8.  14  How.  20  (14: 
809);  Fox  V.  Ohio,  46  U.  8.  5  How.  433  (12: 222); 
17.  8.  V.  Marigold,  50U.  S.  9  How,  560  (18: 257); 
U.  8  T.  Arjona,  120  U.  S.  487  (30: 731);  U.  8. 
T.  Jones,  1U9  U.  8.  519  (27: 1017). 

These  election  papers  are  in  the  nature  of 
Joint  property  of  the  State  and  tbe  United  States, 
4nd  while  the  State  can  punish  under  her  laws, 
so  can  the  United  States. 
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Bish.  Stat.  Cr.  §§  64,  67,  82,  118  a;  8eoU  ▼. 
State,  22  Ark.  869;  U,  8.  v.  Bader,  16  Fed. 
Rep.  116:  U.  8.  v.  Jackson,  25  Fed.  Rep.  548; 
U.  8.  V.  Baldridge,  11  Fed.  Rep.  552;  U.  8.  v. 
Fox,  95  U.  8.  670-673(24:  58S-540). 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  tbe  Circuit  Court  of 
the  United  States  for  tbe  District  of  Indiana. 

Tbe  case  in  that  court  arose  upon  an  applica- 
tion for  a  writ  of  habeas  corpus  made  on  behalf 
of  Simeon  Coy  and  William  F.  A.  Bemhamer, 
whose  petition  alle^  that  they  were  restrained 
of  their  liberty  and  detained  in  tbe  custody  of 
Edward  Hawkins,  the  Marshal  of  the  United 
States  for  tbe  District  of  Indiana,  and  Isaac 
King,  Sheriff  of  Marion  County  in  that  State, 
who  claimed  to  hold  the  prisoners  under  the 
authority  of  a  judgment  of  the  United  States 
District  Court  The  petition  sets  forth  the  na- 
ture of  the  proceeding  by  which  tbey  were  in- 
dicted end  tiled  in  that  court,  wb^^n  tbey 
were  found  guilty  of  the  charges  specified  in 
the  indictment.  Tbe  sentence  of  tbe  court  was 
"  that  the  said  William  F.  A.  Bemhamer  make 
bis  fine  to  the  United  States  in  the  sum  of  one 
thousand  dollars,  and  that  be  be  imprisoned  in 
the  state  prison  north  (of  said  State)  for  the 
period  of  one  year;  and  that  the  said  Simeon 
Coy  make  bis  fine  to  the  United  States  in  the 
sum  of  one  hundred  dollars,  and  that  be  be 
imprisoned  in  tbe  said  state  prison  for  the  pe- 
riod of  eighteen  months."  The  prisoners  were 
thereupon  committed  to  tbe  charge  of  the  mar- 
shal, in  whose  custody  tbev  were  at  tbe  time 
when  this  petition  was  filed. 

The  petitioners  also  presented  a  copy  of  the 
indictment,  attached  to  their  petition,  which 
they  say  charges  no  offense  against  the  United 
States,  and  that  tbe  federal  district  court  and 
the  grand  Jury  thereof  had  no  jurisdiction  in 
the  premises.  They  allege  that  the  action  of 
said  grand  jury  in  returning  the  indictment, 
and  of  the  court  and  the  marshal  thereof  in 
taking  tbem  into  custody  and  restraining  them 
of  their  liberty  under  and  by  virtue  of  the  judg- 
ment, order  and  commitment  of  said  court,  are 
wholly  void,  and  the  imprisonment  of  the  peti- 
tioners unlawful. 

To  this  petition,  praying  for  a  writ  of  habeas 
corpus^  a  demurrer  was  filed  by  the  attorney  of 
the  United  States  for  said  district  on  behalf  of 
the  marshal  and  the  sheriff.  Upon  the  bear- 
ing of  that  demurrer  it  was  sustained  by  the 
circuit  court,  which  refused  to  issue  the  writ 
as  prayed  in  the  petition.  From  this  judgment 
the  prisoners  took  an  appeal  to  tbe  supreme 
court,  which  was  allowed,  and  the  same  has 
been  very  fully  argued  in  this  court,  both  on 
their  behalf  and  on  the  part  of  the  govern- 
ment. 

The  record  presented  to  us  Is  very  simple, 
there  being  no  other  statement  of  the  proceed- 
ings had  upon  the  indictment  than  is  contained 
in  that  instrument  itself,  and  tbe  judgment  of 
the  court  upon  the  trial.  As  the  circuit  court 
refused  to  grant  the  writ  of  habeas  corpus  there 
is  no  return  by  the  marshal  and  the  sheriff,  so 
that  we  have  none  of  the  facts  or  evidence  in 
the  case  except  as  they  are  detailed  in  the  in- 
dictment Tbe  only  question  raised  by  the  pe- 
titioners, supported  by  several  points  in  regard 
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to  tbe  statutes  applicable  thereto,  is  tbat  the 
district  court  whicti  tried  the  indictment  had 
no  jurisdiction.  This  proposition  is  founded, 
not  upon  any  want  of  iurisdiction  of  the  per- 
son, but  upon  the  broad  statement  that  the  in- 
dictment presents  no  crime  or  offense  under 
the  laws  of  the  United  States. 

The  indictment  itself  is  of  considerable 
length,  although  consisting  of  but  one  count 
It  reads  as  follows: 

"The  grand  jurors  of  the  United  States, 
within  and  for  the  District  of  Indiana,  impan- 
eled, sworn  and  charged  in  said  court,  at  the 
term  aforesaid,  to  inquire  for  the  United  States, 
within  and  for  the  District  of  Indiana  afore- 
said, upon  their  oath  present  that  Simeon  Coy, 
Henry  Spaan,  John  EL  Councilman,  Charles 
N.  Metcalf ,  John  E.  Sullivan,  Albert  T.  Beck, 
George  W.  Budd,  Stephen  Mattler,  William  F. 
A.  Bemhamer,  and  John  L.  Reardon,  late  of 
laid  district,  at  the  district  aforesaid,  on  the 
third  day  of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty- 
six,  unlawfully,  knowingly  and  feloniously  did 
then  and  there  conspire,  confederate  and  com- 
bine and  agree  together,  and  with  one  Samuel 
K.  Perkins,  to  commit  an  offense  against  the 
United  States  in  this,  to  wit:  The  grand  jurors 
aforesaid,  impaneled  and  sworn  as  aforesaid, 
do  charge  and  present  that  on  the  2d  dav  of 
November,  in  tne  vear  of  our  Lord  one  thou- 
sand eight  hundrea  and  eighty-six,  an  election 
for  a  representative  in  the  Congress  of  the 
United  States  from  the  Seventh  Congressional 
District  of  the  State  of  Indiana,  was  lawfully 
had  and  held  in  and  for  said  Seventh  Congres- 
sional District  of  Indiana;  that  the  County  of 
Marion  in  said  State,  and  the  City  of  Indianap- 
olis, situated  in  said  county,  are,  and  on  said 
2d  day  of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-six, 
were  in  and  constituted  parts  of  said  congres- 
sional district,  and  that  at  said  election  for  rep- 
resentative in  Congress,  so  held  in  said  district 
and  in  said  county  and  city,  a  representative  in 
Congress  was  lawfully  voted  for  at  each  and 
every  voting  precinct  of  said  district  and  of 
said  county  and  city,  including  the  precincts 
hereafter  particularly  named;  that  at  said  elec- 
tion one  Allen  Hisey  served  and  was  the  lawful 
inspector  of  the  election  at  and  for  the  second 

firecinct  of  the  thirteenth  ward  of  said  City  of 
ndianapolis,  and  at  said  election  said  John  H. 
Councilman  served  and  was  the  lawful  inspec- 
tor of  election  at  and  for  the  second  precinct  of 
the  fourth  ward  of  said  City  of  Indianapolis, 
and  that  at  said  election  said  Stephen  Mattler 
served  as  and  was  the  lawful  inspector  of  elec- 
tion at  and  for  the  third  precinct  of  the  thir- 
teenth ward  of  sold  City  of  Indianapolis,  and 
that  at  said  election  one  Lorenz  Schmidt  served 
as  and  was  the  lawful  inspector  of  election  at 
and  for  the  first  precinct  of  the  twenty-third 
ward  of  said  City  of  Indianapolis,  and  one  Joel 
A.  Baker  served  as  and  was  the  lawful  inspec- 
tor of  election  at  and  for  the  sixth  precinct  of 
Center  Township  in  said  County  of  Marion,  and 
one  Joseph  Becker  served  as  and  was  the  law- 
ful inspector  of  election  at  and  for  the  second 
Srecinct  of  the  eleventh  ward  of  the  City  of 
Qdianapolis  aforesaid,  and  one  Andrew  Oehler 
8er\'ed  as  and  was  the  lawful  inspector  of  elec- 
tion at  and  for  the  first  precinct  of  the  seven- 
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'  teenth  ward  of  said  City  of  Indianapolis,  and 
one  John  Edwards  served  as  and  was  the  lawful 
inspector  of  election  at  and  for  the  second  pre- 
cinct of  the  eighteenth  ward  of  said  City  oJ 
Indianapolis. 

*'That  at  and  after  the  close  of  the  election 
aforesaid,  and  until  delivery  was  made  to  the 
clerk  of  said  county  and  to  the  board  of  can- 
vassers of  said  county,  each  of  said  inspecton 
had  in  his  lawful  possession  the  ballots,  tally 
papers,  poll  lists  and  certificate  of  the  board  ol 
judges  of  election  of  and  for  the  precinct  ol 
which  he  was  and  had  been  Inspector  as  afore- 
said; said  ballots,  poll  lists,  tally  papers  and 
certificates  each  contained  evidence  in  resped 
to  said  election  of  representative  in  Congress, 
and  said  jgrand  jurors  aforesaid  do  charge  and 
present  that  at  said  district,  on  said  third  day 
of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighCysix,  said 
defendants  Simeon  Coy,  Henry  Spaan,  John 
H.  Councilman,  Charles  N.  Metcalf,  John  E. 
Sullivan,  Albert  T.  Beck,  George  W.  Budd, 
Stephen  Mattler,  William  F.  A.  Bernhamer, 
and  John  L.  Reardon,  intending  to  obtain  un- 
lawful possession  of  said  papers  and  election 
returns  so  in  the  custody  of  said  inspectors, 
and  feloniously  to  mutilate,  alter,  forge  and 
change  the  said  poll  lists,  tally  papers  and  cer- 
tificates of  the  judges  of  election,  did  unlaw- 
fully and  feloniously  conspire,  confederate, 
combine  and  afi^ree  together,  and  with  said 
Samuel  E.  Perldns,  umaw fully  and  by  fal^e 
and  deceitful  speeches,  statements,  assertions 
and  promises,  and  by  other  unlawful  means  to 
the  grand  jurors  unknown,  to  counsel,  assist, 
aid,  procure  and  induce  said  Allen  Hisey,  Lo- 
renz Schmidt,  John  H.  Councilman,  Stephen 
Mattler,  Joel  H.  Baker,  Joseph  Becker,  Andrew 
Oehler,  and  John  Edwards,  inspectors  as  afore- 
said, and  each  of  them,  unlawfully  to  omit, 
neglect,  fail  and  refuse  to  perform  the  duties 
imposed  by  the  laws  of  the  State  of  Indiana 
upon  theni  and  each  of  them  safely  to  guard, 
keep  and  preserve  from  harm  and  danger  the 
papers,  poll  lists,  tally  papers  and  certificates 
of  the  judges  of  election  so  deposited  with 
them,  the  said  inspectors,  and  eacn  of  them  re- 
spectively, until  lawfully  delivered  to  the  board 
of  canvassers  of  said  County  of  Marion,  and  to 
the  clerk  of  said  county,  and  that  to  effect  the 
object'of  said  conspiracy  the  said  Samuel  E. 
Perkins  unlawfully  advised,  persuaded  and 
procured  the  said  Allen  Hisey,  inspector  as 
aforesaid,  unlawfully  and  negligently  to  deliver 
to  him,  the  said  Samuel  E.  Perkins,  the  poll 
lists,  tally  papers  and  certificates  of  the  judges 
of  election  deposited  with  him,  the  said  Allen 
Hisey,  for  return  to  the  board  of  canvassers  of 
said  county,  before  the  same  had  been  returned 
to  the  said  board  of  canvassers;  and  said  Sam- 
uel £.  Perkins  and  Simeon  Coy  unlawfuUy 
persuaded,  advised  and  procured  the  said  Ste- 
phen Mattler  unlawfully  and  neglii?ently  to  de- 
liver, and  he.  the  said  Stephen  Mattler,  con- 
sented to  and  did  then  and  there  unlawfully 
and  noglij?ently  deliver  to  said  Perkins  and  Coy 
the  poll  lists,  tally  papers  and  certificate  of  the 
board  of  judges  of  election  deposited  with  him, 
the  said  Stephen  Mattler,  for  return  to  the 
board  of  canvassers  of  said  county,  before  the 
same  had  been  returned  to  and  canvassed  br 
said  board  of  canvassers:  and  the  said  John  E. 
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SuIUvan  and  George  W.  Budd  unlawfully  re- 
ceived and  took  from  Lorenz  Schmidt  the  poll 
lists,  tallv  paper  and  certificate  of  the  board  of 
judges  of  electioD  deposited  with  said  Lorenz 
Schmidt  as  aforesaid  for  return  to  the  board  of 
canvassers  aforesaid;  and  the  said  John  H. 
Councilman,  negli^ntly  and  in  disregard  of 
his  duty,  parted  with  and  surrendered  to  a  per- 
son or  persons,  to  the  grand  Jurors  unknown, 
the  poll  list,  tally  paper  and  certificate  of  the 

Jidges  of  election  deposited  with  him,  the  said 
ohn  H.  Councilman,  for  return  to  the  board  of 
canvassers;  and  the  said  Simeon  Coy  unlawful- 
ly received,  procured  and  took  from  Andrew 
Oehler,  inspector  as  aforesaid,'  the  poll  list, 
tally  paper  and  certificate  of  the  judges  of  elec- 
tion deposited  with  him,  the  said  Andrew  Oeh- 
ler, as  aforesaid,  to  be  returned  to  the  board  of 
canvassers  of  said  county;  and  the  said  defend- 
ants, Simeon  Coy,  Henry  Spaan,  John  E.  Sul- 
livan, and  others  of  the  aefendants,  to  the 
grand  jurors  unknown,  advised,  persuaded  and 
procured  the  said  Joel  A.  Baker  unlawfully 
and  negligently  to  surrender  and  deliver  to 
I747|  some  person  or  persons,  to  the  grand  jurors 
unknown,  the  poll  list,  iaXlj  paper  and  certifi- 
cate of  the  judges*  of  election  deposited  with 
him  for  return  to  the  said  board  of  canvassers; 
and  said  defendants,  Simeon  Coy,  Henry 
Spaan,  John  E.  Sullivan,  and  other  defendants, 
to  the  gnnd  jurors  unknown,  advised,  pro- 
cured and  persuaded  said  John  Edwards,  in- 
spector as  aforesaid,  to  unlawfully  and  negli- 
gently deliver  and  to  surrender  to  some  person 
or  persons,  to  the  grand  jurors  as  aforesaid  un- 
known, the  poll  list,  tally  paper  and  certificate 
of  the  judges  of  election  deposited  with  him, 
the  said  John  Edwards,  as  aforesaid,  to  be  re- 
turned to  the  said  board  of  canvassers;  and 
said  Simeon  Coy,  John  H.  Councilman,  Henry 
Spaan,  Charles  l^.  Metcalf,  John  E.  Sullivan, 
Albert  T.  Beck,  George  W.  Budd,  Stephen 
Hattler,  William  F.  A.  Bemhamer  and  John 
L.  Reardon  procured  the  election  of  said  Wil- 
liam F.  A.  Bemhamer  as  chairman  of  the 
board  of  canvassers  of  said  election  in  and  for 
said  County  of  Marion,  in  said  State  and  dis- 
trict, and  said  William  F  A.  Bemhamer,  as 
iuch  chairman,  refused  to  accept  the  poll  list, 
tally  paper  and  certificate  of  the  judges  of  elec- 
tion deposited  with  said  John  H.  Councilman  aa 
inspector  as  aforesaid,  when  first  presented  by 
said  John  H.  Councilman  to  said  board  of  can- 
vassers, and  until  the  said  tally  paper  and  cer 
tificate  of  the  judges  of  election  had  been  unlaw- 
fully altered  and  forged;  and  further  to  effect 
the  object  of  said  conspiracy,  said  Simeon  Coy 
sent  one  WUliam  H.  Eden  to  said  Joseph  Beck- 
er, inspector  as  aforesaid,  and  to  other  inspec- 
tors, to  the  grand  jurors  unknown,  with  direc- 
tion, instruction  and  request  to  said  Joseph 
Becker  and  other  inspectors,  respectively,  not 
forthwith  to  return  and  deliver  tiie  returns  of 
said  election  contained  in  sealed  baes  to  the 
clerk  of  the  Circuit  Court  of  the  County  of 
Marion  aforesaid,  but  to  unlawfully  bring  the 
same  to  him,  the  said  Simeon  Coy;  the  said 
Simeon  Coy,  Samuel  E.  Perkins,  Henry  Spaan, 
Charles  N.  Metcalf,  John  E.  Sullivan,  Gkorge 
W.  Budd,  Albert  T.  Beck.  John  L.  Reardon 
and  said  persons  to  the  grand  iurors  unknown, 
fo  whom  said  tally  papers,  poll  lists  and  certif- 
ieates  of  judges  of  election  were  so  unlawfully 
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surrendered  and  delivered  by  said  John  H. 
Councilman,  John  Edwards,  Allen  Hisey,  Lo-  [741 
renz  Schmidt,  Andrew  Oehler, Stephen  Mattler, 
Joseph  Becker  and  Joel  H.  Baker,  respective- 
ly, as  aforesaid,  not  being  then  and  there  offi- 
cers of  said  election,  and  not  being  then  and 
there  persons  authorized  bylaw  to  have  thi 
possession  and  custody  of  said  poll  lists,  tall) 
papers  and  certificates  of  the  judges  of  eleo* 
tion  aforesaid,  contrair  to  the  form  of  the 
statutes  of  the  United  mates  in  such  case  made 
and  provided,  and  against  the  peace  and  digni- 
ty 01  the  United  States  of  America. 

"Emort  B.  Sbllbrs, 

**AUamey  for  the  U.  8.  far  the  District  of 
Indiana," 

The  essence  of  this  indictment  is  that 
whereas,  by  the  law  of  the  State  of  Indiana  it 
was  the  duty  of  these  inspectors  to  take  the 
certified  lists  of  the  voters,  with  the  returns  of 
the  judges,  and  safely  keep  them  until  they  de- 
livered them  to  the  county  clerk  or  to  the  board 
of  canvassers  who  were  to  examine  and  cotint 
the  votes  of  all  the  precincts  in  the  county,  they 
were  persuaded  bv  the  defendants,  who  infiu* 
enced  them  in  vanous  ways,  to  deliver  up  the 
certificates,  poll  lists  and  tally  papers  to  other 
persons  who  had  no  authority  to  take  charge  of 
them,  and  who  thus  had  an  opportunity  of 
opening,  examining,  and  falsifying  those  doc- 
uments. It  is  the  omission  of  this  auty,  which 
was  imposed  upon  these  inspectors  by  the  law 
of  Indiana,  of  safely  keeping  these  papers  con- 
fided to  their  care,  that  constitutes  the  founda- 
tion of  this  proceeding. 

The  provisions  of  the  statutes  of  Indiana 
upon  this  subject  may  be  found  in  the  following 
sections  of  the  Revued  Statutes  of  that  State: 

"  Sec.  4712.  Ckrtifioatb  of  JxTDGsa  84. 
When  the  votes  shall  be  counted,  the  board  of 
ludp^es  shall  make  out  a  certiticate,  under  their 
hands,  stating  the  niunber  of  votes  each  person 
has  received,  and  designating  the  office;  which 
number  shall  be  written  in  words;  and  such 
certificate,  together  with  one  of  the  lists  of 
voters  and  one  of  the  tally  papers,  shall  be  de- 
posited with  the  inspector,  or  wiUi  one  of  the 
judges  selected  by  the  board  of  judges. 

"Sec.  4715.  Board  of  Cakvassbrs.  87. 
The  inspectors  of  each  township  or  precinct,  or  [741 
the  judges  of  election  to  whom  the  certificates, 
poll  books  and  t^y  papers  shall  have  been  de- 
livered, as  provided  for  in  this  Act,  shall  con- 
stitute a  board  of  canvassers,  who  shall  canvass 
and  estimate  the  certificates,  poll  lists  and  tally 
papers  returned  by  each  member  of  said  board; 
for  which  purpose  they  shall  assemble  at  the 
court  house  on  the  Thursday  next  succeeding 
such  election,  between  the  hours  of  ten  ▲.  ic 
and  six  o'clock  p.  m." 

The  Acts  of  Congress  which  are  supposed  to 
make  the  conduct  of  persons  interfering  with 
these  election  returns  a  criminal  offense  are  to 
be  found  in  the  following  sections  of  the  Re 
vised  Statutes  of  the  United  States: 

"  Sec.  5440.  U  two  or  more  persons  conspire 
either  to  commit  any' offense  against  the  United 
States,  or  to  defraud  the  United  States  in  any 
manner  or  for  any  purpose,  and  one  or  more  of 
such  parties  do  any  act  to  effect  the  object  of 
the  conspiracy,  all  the  parties  to  such  conspir- 
acy shall  be  liable  to  a  penalty  of  not  less  than 
one  thousand  dollars  and  not  more  than  ten 
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thousand  dollars,  and  to  imprisonment  not 
more  than  two  years." 

**  Sec.  5511.  If,  at  any  election  for  represen- 
tative or  delegate  in  Congress,  any  person 
knowingly  personates  and  votes,  or  attempts  to 
vote,  in  the  name  of  any  other  person,  whether 
living  or  dead,  or  fictitious;  or  votes  more  than 
once  at  the  same  election  for  any  candidate  for 
the  same  oflice;  or  votes  at  a  place  where  he 
may  not  be  lawfully  entitled  to  vote;  or  votes 
without  having  a  lawful  right  to  vote;  or  does 
any  unlawful  act  to  secure  an  opportunity  to 
vote  for  himself,  or  any  other  person;  or  by 
force,  threat,  intimidation,  bribery,  reward,  or 
offer  thereof,  unlawfully  prevents  any  qualified 
r501  voter  of  any  State,  or  of  any  Territory,  from 
freely  exercisi ng  the  right  of  suffrage,  or  by  any 
such  means  induces  any  voter  to  refuse  to  ex- 
ercise such  right,  or  compels  or  induces  by  any 
such  means  any  officer  of  an  election  in  any  such 
State  or  Territory  to  receive  a  vote  from  a  per- 
son not  legally  qualified  or  entitled  to  vote;  or 
interferes  in  any  manner  with  any  ofiScer  of 
such  election  in  the  discharge  of  his  duties;  or 
by  any  such  means  or  other  unlawful  means, 
induces  any  ofiScer  of  an  election  or  officer 
whose  duty  it  is  to  ascertain,  announce  or  de- 
clare the  result  of  any  such  election,  or  give  or 
make  any  certificate,  document  or  evidence  in 
relation  thereto,  to  violate  or  refuse  to  comply 
with  his  duty  or  any  law  regulating  the  same; 
or  knowinsly  receives  the  vote  of  any  person 
not  entitlea  to  vote,  or  refuses  to  receive  the 
vote  of  any  person  entitled  to  vote,  or  aids, 
counsels,  procures  or  advises  any  such  voter, 
person  or  officer  to  do  any  act  hereby  made  a 
crime,  or  omit  to  do  any  auty  the  omission  of 
which  is  hereby  made  a  crime,  or  attempt  to  do 
so,  he  shall  be  punished  by  a  fine  of  not  more 
than  five  hundred  dollars,  or  by  imprisonment 
not  more  than  three  years,  or  by  both,  and 
shall  pay  the  costs  of  the  prosecution." 
The  char^  in  the  indictment,  which  is  sup- 

Sosed  to  be  justified  by  this  section,  is  that  the 
efendants  conspired  to  interfere  with  the  offi- 
cers of  the  election  in  the  discbarge  of  their 
duties;  that  they  did  by  unlawfid  means  induce 
them  to  violate  and  refuse  to  comply  with  their 
duty  in  regard  to  the  custody  and  safekeeping 
of  the  election  returns,  and  that  they  persuaded 
and  induced  these  officers,  or  attempted  so  to 
do,  to  omit  their  duty  in  regard  thereto. 

Section  5512,  although  mainly  renting  to  the 
registraticm  of  voters,  makes  it  an  oflFense  for 
any  **  officer  or  other  person  who  has  any  duty 
to  perform  in  relation  to  such  registration  or 
election,  in  ascertauiing,  announcing  or  declar- 
ing the  result  thereof,  or  in  giving  or  making 
any  certificate,  document  or  evidence  in  rela- 
tion thereto,  who  knowingly  neglects  or  re- 
fuses to  perform  any  duty  required  by  law,  or 
violates  any  duty  imposed  by  law,  or  does  any 
act  unauthorized  by  law  relating  to  or  affecting 
r511  ^^^^  registration  or  election  or  the  result 
thereof,  or  any  certificate,  document  or  evi- 
dence in  relation  thereto,  or  if  any  person  aids, 
counsels,  procures  or  advises,  any  such  voter, 
person  or  officer  to  do  any  act  hereby  made  a 
crime,  or  to  omit  any  act  the  omission  of  which 
is  hereby  made  a  crime,  every  such  person  shall 
be  punishable  as  prescribea  in  the  preceding 
section." 
Section  5515  makes  it  an  offense  for  any  offl- 
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cer  of  an  election,  at  which  any  representative 
or  delegate  in  Congress  is  voted  for,  "who 
withholds,  conceals  or  destroys  any  certificate 
of  record  so  required  by  law  respecting  the 
election  of  any  such  representative  or  del- 
egate; or  who  neglects  or  refuses  to  make  and 
return  such  certificate  as  required  by  law;  or 
who  aids,  counsels,  procures  or  advises,  any 
voter,  person,  or  officer  to  do  any  act  by  this  or 
any  of  the  preceding  sections  made  a  crime,  or 
to  omit  to  do  any  duty  the  omission  of  which 
is  by  this  or  any  of  such  sections  made  a  crime, 
or  attempts  to  do  so." 

These  statotes  of  the  United  States,  first 
prescribing  a  punishment  for  a  conspiracy  to 
commit  an  offense  against  its  laws,  supple- 
mented or  preceded  by  federal  laws  made  for 
the  security  and  protection  of  the  elections  held 
for  representatives  and  delegates  to  Congress, 
confer  authority  to  punish  a  conspiracy  to  pre- 
vent or  interfere  with  that  security,  by  pro- 
ceedings in  the  federal  courts.  The  difiiculty 
and  delicacy  of  the  position  arises  from  the  cir- 
cumstance that  Congress,  instead  of  passing 
laws  for  the  election  of  such  members  and  del- 
egates from  the  States  and  Territories  imder 
the  supervision  of  its  own  officers  and  at  times 
when  no  other  elections  are  held,  has  remitted 
to  the  States  the  duty  of  providing  for  such 
elections.  It  follows  that  m  all  cases  where  a 
member  of  Congress  is  elected  from  a  Slate, 
that  he  is  voted  for  at  an  election  held  under 
the  laws  of  the  State,  which  provide  for  holding 
other  elections  at  the  same  time  and  place, 
onder  the  direction  of  the  same  officers,  at 
which  ballots  are  cast  for  a  great  number  of 
state  and  local  officers.  The  same  judges,  in- 
spectors, and  clerks  preside  and  conduct  the 
election  for  all  these  different  offices.  The 
votes  for  members  of  Congress  are  generally 
put  into  the  same  box  with  those  cast  for  the 
various  state  and  municipal  officers.  They  are  [T52] 
generally  printed  upon  ballots,  composed  of 
one  piece  of  paper,  containing  a  Ions  list  of 
names,  including  those  of  the  candidate  for 
representative  in  Congress,  state,  county  and 
municipal  officers. 

While  the  Federal  €k)vemment  has  not 
thought  it  advisable  to  provide  for  separate 
electioni  for  Congressmen,  nor  to  interfere 
with  the  general  laws  for  the  conduct  of  those 
elections  passed  by  the  States,  it  has  enacted 
the  sections  above  referred  to,  and  among 
others  those  for  the  punishment  of  pei*sons  who 
violate  the  election  laws  at  an  election  where 
votes  are  cast  for  a  member  of  Congress.  In 
doing  this  they  have  adopted  the  laws  of  the 
State,  and  they  have  provided  that  persons 
who  violate  them  at  such  an  election,  that  is, 
where  a  member  is  voted  for,  shall  be  pun- 
ished by  the  provisions  of  the  statutes  of  the 
United  States  and  by  proceedings  in  the  fed- 
eral courts. 

This  anomalous  condition  makes  the  ques- 
tion of  the  applicability  of  the  laws  of  Con- 
grcss  on  this  subject  to  offenses  under  the  state 
statutes  for  the  regulation  of  the  casting,  re- 
aming, and  counting  of  votes  somewhat  com- 
plex; but  the  power,  under  the  Constitution  of 
the  United  States,  of  Congress  to  make  such 
provisions  as  are  necessary  to  secure  the  fair 
and  honest  conduct  of  an  election  at  which  a 
member  of  Congress  Is  elected,  as  well  as  the 
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preservation,  proper  retum,  and  counting  of 
the  votes  cast  thereat,  and,  in  fact,  whatever  is 
Decenary  to  an  honest  and  fair  certification  of 
tnch  election,  cannot  be  questioned.  The  right 
of  Congress  to  do  this,  by  adopting  the  statutes 
of  the  States,  and  enforcing  them  by  its  own 
sanctions,  is  conceded  by  counsel  to  be  estab- 
lished. In  regard  to  this  they  say  in  their  brief : 
"It  is,  perhaps,  since  the  decision  in  Ex 
parte  Clarke,  100  U.  8.  899  [25:  715]  past  de- 
iMite  that  Congress  has  the  power  under  the 
Constitution  to  adopt  the  laws  of  the  several 
States,  respecting  the  mode  of  electing  mem- 
bers of  Congress,  and,  as  resulting  from  that 
power,  the  right  to  prescribe  punishment  for 
infractions  of  the  laws  so  adopted.  This  court 
has  held  more  than  once  that  Confess  has  ex- 
ercised this  power,  and  has  adopted  these  laws, 
and,  with  them,  the  officers  created  imder 
[758]  them,  making  them  for  the  purposes  of  the 
election  of  representatives  in  t)oDgress  its  offi- 
cers, and  has  added  new  sanctions  to  such  laws, 
and  subjected  such  officers  to  the  penalties  of 
these  sanctions.    All  this  is  conceded.'' 

The  main  objection  to  the  indictment,  how- 
ever, which  is  urged  with  great  earnestness  by 
counsel  for  appellants,  is  that  it  contains  no 
averment  that  the  intent  and  purpose  of  the 
defendants'  conduct  was  to  affect  in  any  man- 
ner the  election  of  a  member  of  Congress,  or  to 
influence  the  returns  relating  to  that  office. 
The  proposition  is  put  in  vanoiis  forms,  that 
since  there  were  many  state  and  local  officers, 
also  voted  for  at  the  election  in  question  ana 
in  those  precincts,  and  as  it  is  consistent  with 
the  indictment  that  the  actions  of  the  con- 
spirators were  directed  only  to  the  election  of 
those  persons,  and  not  to  that  for  the  federal 
otlioe  of  a  congressional  representative,  the  in- 
dictment is  for  that  reason  insufficient. 

The  charge  is  that  the  conspirators  unlaw- 
fuUy  and  feloniously  induced  the  election  offi- 
cers to  omit  to  perform  their  duty  in  this  re- 
spect, which  is  m  general  conceded  to  be  ex- 
pressive of  an  evil  intent.  But  counsel  de- 
mand something  more  than  this  general  evil 
ioient  in  tampering  with  the  poll  lists,  tally 
papers  and  certillcates.  although  it  is  not  denied 
that  the  object  of  the  parties  accused,  in  induc- 
ing the  election  officers  to  violate  their  duty, 
proceeded  from  a  tTimiual  intent,  or  that  it 
was  done  for  the  purpose  of  affecting  the  re- 
turns contained  in  the  papers  that  were  with- 
held or  exposing  them  to  the  danger  of  muti- 
lation and  alteration.  It  is  said,  however,  that 
since  tlie  evil  intent  is  not  shown  to  have  been 
specifically  aimed  at  the  returns  of  the  vote  for 
congressmen,  the  statutes  of  the  United  States 
can  have  no  force  so  far  as  the  infliction  of  any 
penalty  is  concerned;  and  it  is  asserted  that 
Congress  had  no  power  to  provide  for  any  pun- 
ishment where  no  intent  affecting  the  congres- 
sional election  is  averred. 

It  would  be  a  very  singular  principle  to  es- 
tablish, that  where  a  man  was  charged  with  a 
homicide,  caused  by  maliciously  shooting  into 
a  crowd  with  the  purpose  of  killinj^  some  per- 
son against  whom  he  bore  malice,  out  with  no 
^^  intent  to  injure  or  kill  the  individual  who  was 
IT**]  actually  struck  by  the  shot,  he  should  be  held 
excused  because  he  did  not  intend  to  kill  that 
particular  person,  and  had  no  malice  against 
Iiim. 
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The  analogy  of  this  example  to  the  present 
case  is  close.  The  persons  accused  did  desire 
and  intend  to  Interfere  with  the  election  re- 
turns, and  they  did  purpose  to  falsify  those  re- 
turns, as  to  some  of  the  persons,  at  least,  who 
were  then  voted  for  as  candidates.  It  is  ar- 
gued on  their  behalf  that  because  It  is  not  aver- 
red in  the  indictment  that  they  intended  to  fal- 
sify the  election  returns  with  regard  to  the 
congressional  vote,  or  to  affect  those  particular 
returns,  it  is  to  be  held  bad.  It  is  also  insisted 
that  the  felonious  intent  had  relation  to  the  ac- 
tion of  inducing  the  officers  to  omit  the  duty  of 
keeping  carefully  the  poll  books  and  tally 
sheets,  and  although  the  records  of  the  votes 
for  congressman  might  possibly  also  suffer 
along  with  a  number  of  other  persons  who 
might  be  affected  by  that  omission,  yet  because 
there  was  not  in  the  minds  of  the  conspirators 
the  specific  intent  or  design  to  influence  the 
congressional  election,  they  are  not  to  be  held 
liable  under  this  statute. 

The  object  to  be  attained  by  these  Acts  of 
Congress  is  to  guard  against  the  danger,  and 
the  opportunity,  of  tampering  with  the  election 
returns,  as  well  as  against  direct  and  inten- 
tional frauds  upon  the  vote  for  members  of 
that  body.  The  law  is  violated  whenever  the 
evidences  concerning  the  votes  cast  for  that 
purpose  are  exposed  or  subjected  in  the  hands 
of  improper  person**  or  unauthorized  individ- 
uals to  the  opportunity  for  their  falsification, 
or  to  the  danger  of  such  changes  or  forgeries 
as  may  affect  that  election,  whether  they  ac- 
tually do  so  or  not,  and  whether  the  purpose 
of  the  party  guilty  of  thus  wresting  them  from 
their  proper  custody  and  exposing  them  to 
such  danger  might  accomplish  this  result. 

There  are  many  instances  when  an  act  may 
be  criminal  in  its  character  without  there  be- 
ing a  criminal  intent.  Gross  carelessness,  by 
which  a  person  may  be  Injured  or  killed,  white 
it  may  reduce  the  offense  from  murder  to  man- 
slaughter, or  modify  the  penalty,  does  not 
wholly  relieve  the  person  guilty  of  it  from 
criminal  responsibihty.  Governments,  both 
national  and  state,  and  even  municipal,  make 
laws  for  protection  against  articles,  such  as  pow- 
der or  glycerine,  from  accidents  resulting  from  [755-1 
negligence,  where  no  intention  exists  to  cause  ■•  -* 
an  injury.  If  persons  violate  these  laws  they 
become  liable  to  the  penalty  prescribed,  be- 
cause the  necessity  for  strict  care  and  caution 
in  regard  to  such  dangerous  substances  re- 
quires that  carelessness  in  regard  thereto,  from 
which  damaee  might  result,  should  be  pun- 
ished, notwithstanding  there  may  be  an  absence 
of  any  (^minal  or  felonious  intent. 

The  case  before  us  is  eminently  one  of  this 
character.  Crimes  against  the  ballot  have  be- 
come so  numerous  and  so  serious  that  the  at- 
tention of  all  legislative  l>odieshas  been  turned 
with  anxious  solicitude  to  the  means  of  pre- 
venting them,  and  to  the  object  of  securing* 
Eurity  in  elections  and  accuracy  in  the  returns 
y  which  their  result  is  ascertained.  The  Acts 
of  Congress  and  of  the  State  of  Indiana  now 
under  consideration  are  of  this  class.  The 
manifest  purpose  of  both  systems  of  legislation 
is  to  remove  the  ballot-box  as  well  as  the  cer- 
tificates of  the  return  of  votes  cast  from  all  pos- 
sible opporturityof  falsification,  forgery  or  de- 
Istruction;  and  to  say  that  the  mere  careless 
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OTilssioD,  or  the  want  of  an  intention  on  the 
part  of  persons  who  are  alleged  to  have  acted 
leloniously  in  the  violatioo  of  those  laws,  ex- 
cuses* ihem  because  they  did  not  intend  to  vio- 
late their  provisions  as  to  all  the  persons  voted 
for  at  such  an  election,  although  they  might 
have  intended  to  aftect  the  result  as  regards 
some  of  Uiem,  is  manifestly  coairary  to  com- 
mon sense  and  is  not  supported  by  any  sound 
authority .  It  may  be  added  that  1  be  language 
of  the  Act  of  Congress,  in  describing  these  of- 
fenses, clearly  does  not  re<^uire,  in  regard  to 
some  of  these  acts  of  omission  and  failure  to 
perform  the  duties  Imposed  upon  election  offi- 
cers, that  there  should  be  alleged  or  proved  an 
intention  to  ^ve  an  opportunity  for  improper 
tampering  with  the  records  of  the  votes  cast. 

It  is  also  strenuously  insisted  by  counsel  for 
the  appellants  in  their  argument  that  no  offense 
under  the  Act  of  Congress  is  recited  in  the  in- 
dictment. We  have  already  stated,  however, 
what  the  indictment  charges,{md  given  extracts 
from  those  Acts  and  the  Statutes  of  Indiana  on 
that  subject.  While  we  do  not  think  it  neces- 
sary to  elaborate  the  argument,  which  has  been 
fully  considered  in  the  court  below,  and  insev- 
r56]  eral  opinions  on  writs  of  error  and  applications 
for  liaheaa  corpus  in  various  inferior  tribunals, 
we  do  not  doubt  that  the  indictment  sets  forth 
a  conspiracy  by  the  parties  to  this  appeal  to  in- 
duce the  inspectors  of  election  in  Indianapolis 
to  omit  the  discharge  of  their  duty  and  to  fail 
to  safely  keep  and  guard  the  poll  lists,  tally 
papers  and  certificates  committed  to  their  care 
for  the*precincts  at  which  they  each  presided. 
Nor  do  we  doubt  that  the  statute  of  Indiana 
imposed  such  a  duty  upon  those  inspectors, 
which  they  were  induced  to  violate  by  the  per- 
suasion and  influence  of  the  parties  to  this  con- 
spiracy. 

We  are  the  less  inclined  to  enter  into  these 
controversies,  as  to  a  narrow  construction  of 
the  Statutes  of  Indiana  and  the  Acts  of  Con- 
gress, because  we  think  they  were  quesUons 
properly  before  the  district  court  on  the  trial  of 
the  prisoners.  They  were  questions  of  which 
that  court  had  jurisdiction  and  which  it  was 
its  duty  to  decide.  When  decided  by  that 
court  they  were  not  subject  to  review  here  by  a 
writ  of  error,  nor  were  they  in  a  proper  or  just 
sense  questions  affecting  Its  jurisdiction.  It 
would  be  as  well  to  say  that  every  question 
concerning  the  sufficiency  and  validity  of  an 
indictment,  and  the  evidence  necessary  to  sup- 
port it,  was  a  matter  of  jurisdiction,  and  au- 
thorized an  interference,  if  error  took  place,  by 
a  writ  of  Tiaheas  corpta  for  its  correction.  That 
this  cannot  be  done  has  been  repeatedly  held  in 
this  court. 

The  leading  case  on  the  subject  is  that  of  Ex 
parte  Watkins,  28  U.  8.  8  Pet.  193  [7:  650],  in 
which  the  opinion  was  delivered  by  Chitf  Jus- 
tiee  Marshall.  Watkins  was  committed  to  jail 
in  tbe  District  of  Columbia  by  virtue  of  a  judg- 
ment of  the  Circuit  Court  of  the  UniteNd  States 
lor  that  District  An  application  for  a  writ  of 
habeas  corpus  was  made  on  his  behsdf  upon  tbe 
ground  that  tbe  indictment  on  which  he  was 
convicted  did  not  show  any  jurisdiction  in  that 
court,  and  that  it  charged  no  offense  for  which 
he  could  be  punished  therein.  The  eminent 
Chief  Justice,  after  remarking  upon  the  gener- 
al proposition  that  a  commitment  by  the  judg- 

2S0 


ment  of  a  court  of  competent  jurisdiction  is  a 
sufficient  answer  to  a  writ  of  Juibeas  corpus  in- 
tended to  effect  his  discharge,  said:  "Tho 
judgment  of  a  court  of  record  whose  jurisdic- 
tion is  final  is  as  conclusive  on  all  the  world  as  [757] 
the  jud^ent  of  this  court  would  be.  It  is  as 
conclusive  on  this  court  as  it  is  on  other  courts. 
It  puts  an  end  to  inquiry  concerning  the  fact, 
by  deciding  it.  The  counsel  for  the  prisoner 
admit  the  application  of  these  principles  to  a 
case  in  which  the  indictment  alleges  a  crime 
cognizable  in  the  court  by  which  the  judgment 
was  pronounced,  but  they  deny  their  applica- 
tion to  a  case  in  which  the  indictment  char^ 
an  offense  not  punishable  criminally  accordmg 
to  the  law  of  the  land.  But  with  what  proprie- 
ty can  this  court  look  into  the  indictment? 
We  have  no  power  to  examine  the  proceeding 
on  a  writ  of  error,  and  it  would  be  strange  if, 
under  color  of  a  writ  to  liberate  an  individual 
from  unlawful  imprisonment,  we  could  sub- 
stantially reverse  a  judgment  which  the  law 
has  placed  beyond  our  control.  An  imprison- 
ment under  a  judgment  cannot  be  unlawful, 
unless  that  judgment  be  an  absolute  nullity; 
and  it  is  not  a  nullity  if  the  court  has  general 
jurisdiction  of  tbe  subject,  although  it  should 
be  erroneous.  The  Circuit  Court  for  the  Dis- 
trict of  Columbia  is  a  court  of  record,  having 
general  jurisdiction  over  criminal  cases.  An 
offense  cognizable  in  any  court  is  cognizable  Id 
that  court.  If  the  offense  be  pumshable  by 
law,  that  court  is  competent  to  inflict  the  pun- 
ishment. The  judgment  of  such  a  tribunal 
has  all  the  obligation  which  the  judgment  of 
any  tribunal  can  have.  To  determine  wheth- 
er the  offense  charged  in  the  indictment  be  le- 
gally punishable  or  not,  is  among  the  most  un- 
questionable of  its  powers  and  duties.  The  de- 
cision of  this  question  is  the  exercise  of  juris- 
diction, whether  the  judgment  be  for  or  against 
the  prisoner.  The  jud^ent  is  equally  oind- 
ing  in  the  one  case  and  in  the  other,  and  must 
remain  in  full  force  unless  reversed  regularly 
by  a  superior  court  capable  of  reversing  it." 

It  may  be  said  that  this  language  is  too  broad 
in  asserting  that  because  every  court  must  pass 
upon  its  own  jurisdiction,  that  such  decision  is 
itself  the  exercise  of  a  jurisdiction  which  be- 
longs to  it,  and  cannot,  therefore,  be  questioned 
in  any  other  court.  But  we  do  not  so  under- 
stand the  meaning  of  the  court  It  certainly 
was  not  intended  to  say  that  because  a  federal 
court  tries  a  prisoner  for  an  ordinary  common- 
law  offense,  as  burglary,  assault  and  battery,  £7SC 
or  larceny,  with  no  averment  or  proof  of  any 
offense  against  the  United  States,  or  any  con- 
nection with  a  statute  of  the  United  States,  and 
punishes  him  by  imprisonment,  that  he  cannot 
be  released  by  habeas  corpus  because  the  court 
which  tried  him  had  assumed  jurisdiction. 

In  all  such  cases,  when  Uie  question  of  jurla- 
diction  is  raised,  the  point  to  be  decided  is, 
whether  the  court  has  jurisdiction  of  that  class 
of  offenses.  If  the  statute  has  invested  the 
court  which  tried  the  prisoner  with  jurisdiction 
to  punish  a  well  defined  class  of  offenses,  aa 
forgery  of  its  bonds  or  perjury  in  its  courts, 
its  jud^cnt  as  to  what  acts  were  necessary 
unoer  these  statutes  to  constitute  the  crime  is  ^ 
not  reviewable  on  a  writ  of  habeas  corpus. 

And,  as  the  laws  of  Congress  are  only  valid 
when  they  are  within  the  constitutional  power 
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of  that  body,  the  validity  of  the  statute  under 
whidi  a  prisoDcr  is  held  in  custody  may  be  in- 

?|uiTed  into  under  a  writ  of  habea$  corpus  bs  af- 
ecting  the  jurisdiction  of  the  court  which  or- 
dered nis  imprisonment  And  if  their  want  of 
power  appears  on  the  face  of  the  record  of  his 
condemnation,  whether  in  the  indictment  or 
elsewhere,  the  court  which  has  authority  to  is- 
sue the  writ  is  bound  to  release  him.  JEx  parte 
aUbM,  100  U.  8.  871  [25: 717J. 

So,  while  we  have  attempted  to  answer  the 
main  argument  of  prisoners' counsel,  thatCon- 
ffTcss  had  no  power  to  punish  an  act  not  speci- 
fically intended  to  affect  the  election  of  a  mem- 
ber of  Congress,  though  the  act  was  done  with 
a  felonious  intent,  and  that  if  it  had  such  power 
it  has  not  exercised  it,  we  thought  it  not  nec- 
essary, under  the  principle  laid  down  in  Ex 
parte  Watkins,  to  inquire  into  the  sufficiency 
of  the  allegation  of  the  more  minute  details  of 
the  offense  as  charged  in  the  indictment.  We 
are  not  here  to  consider  it  as  on  a  demurrer  be- 
fore trial.  But  finding  that  the  district  court 
bad  a  general  jurisdiction  of  this  class  of  of- 
fenses, we  proceed  no  further  in  the  inquiries 
on  that  subject. 

In  Ex  parte  Parke,  93  U.  8.  28  [23: 7881  this 
question  was  very  ably  reviewed  upon  all  the 
authorities.  The  case  of  Watkins  was  reaf- 
rmrng..  firmed,  and  the  general  proposition  announced 
i*»*J  that  it  was  apparent  from  a  review  of  the  cases 
that  "where  the  prisoner  is  in  execution  upon 
a  conviction  the  writ  ought  not  to  be  issued,  or, 
if  issued,  the  prisoner  should  at  once  be  re- 
manded, if  the  court  below  had  jurisdiction  of 
the  offense,  and  did  not  act  be  von  d  the  powers 
conferred  upon  it  •  *  *  Th^  district  court  had 
plenary  jurisdiction,  both  of  the  person,  the 
place,  the  cause,  and  everything  about  it.  To 
review  the  decision  of  that  court  by  means  of 
a  writ  of  habeaeeorpue  would  be  to  convert 
that  writ  into  a  mere  writ  of  error,  and  to  as- 
sume an  appellate  power  which  has  never  been 
conferred  upon  this  court." 

In  Ex  parte  Tarbrougfi,  110  U.  8.  651  [28: 
274]  the  subject  was  again  examined  verv  fully. 
The  court  reiterated  the  doctrine  that  the  writ 
of  habeas  corpus  cannot  be  converted  into  a  writ 
of  error  by  which  the  judgment  of  the  court 
passing  the  sentence  can  oe  reviewed.  The 
court  there  said:  "If  that  court  had  jurisdic- 
tion of  the  party  and  of  the  offense  for  whidi 
he  was  triea,ana  has  not  exceeded  its  powers  in 
the  sentence  which  it  pronounced,  this  court  can 
inquire  no  further.  This  principle  disposes  of 
the  argument  made  before  us  on  the  insuffi- 
ciency of  the  indictments  under  which  the  pris- 
oners in  this  case  were  tried.  Whether  the  in- 
dictment sets  forth  in  comprehensive  terms  the 
offense  which  the  statute  describes  and  forbids, 
and  for  which  it  prescribes  a  punishment,  is  in 
every  case  a  question  of  law,  which  must  neces- 
■arilj  be  decided  by  the  court  in  which  the  case 
ori|:mates,  and  is  therefore  clearly  within  its 
jurisdiction.  Its  decision  on  the  conformity  of 
the  indictment  to  the  provisions  of  the  statute 
may  be  erroneous,  but  if  so  it  is  an  error  of  law 
made  by  a  court  acting  within  its  jurisdiction, 
which  could  be  corrected  on  a  writ  of  error  if 
•nch  writ  was  allowed,  but  which  cannot  be 
looked  into  on  a  writ  of  Tiabeaa  corpus  limited 
to  an  inquiry  into  the  existence  of  jurisdiction 
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on  the  part  of  that  court '^    Citing  Ex  parte 
Watkins  and  Ex  parte  Parks,  supra. 

We  cannot  better  close  this  opinion  than  bv 
a  further  extract  from  that  of  the  court  in  Ex 
parte  Yarbrouah,p.  606  [379]:  "In  arepubUcan 
government,  like  ours,  where  political  power  is  [760] 
reposed  ia  representatives  of  the  entire  body  of 
the  people,  chosen  at  short  intervals  by  popu- 
lar elections,  the  temptations  to  control  these 
elections  by  violence  and  by  corruption  is  a 
constant  source  of  danger.  Such  has  been  the 
history  of  all  republics,  and,  though  ours  has 
been  comparatively  free  from  both  these  evils 
in  the  past,  no  lover  of  his  country  can  shut  his 
eyes  to  the  fear  of  future  danger  from  both 
sources.*' 

The  judgment  of  the  Circuit  Court,  denying 
the  wrtt  of  habeas  corpus,  is  afflrrned, 

Mr.  Justice  Field,  dissentinp" 

The  petitioners  and  appellants  wnrA  fndicted 
in  the  District  Court  of  the  United  States  for 
the  District  of  Indiana  for  an  alleged  conspir- 
acy to  commit  an  offense  against  the  Umted 
States,  and  were  convicted  and  sentenced  to 
pay  a  fine  and  be  imprisoned.  The  fine  of 
Bernhamer  was  $1,000,  and  his  imprisonment 
was  for  one  year;  the  fine  of  Coy  was  $100  and 
his  imprisonment  was  for  eighteen  months. 
The  offense  charged  was  that  the  accused  con- 
spired with  one  Perkins  to  induce  the  inspeo> 
tors  of  an  election  held  in  Indiana,  in  Novem- 
ber, 1886,  at  which  a  representative  in  Con* 
gress  was  voted  for,  to  omit  a  duty  imposed 
upon  them  bv  the  laws  of  that  State,'  to  saiely 
keep  the  poll  lists  of  the  voters,  the  tally  pa- 
pers, and  the  certificates  of  the  judges  of  elec- 
tion, until  th^  were  delivered  to  the  clerk  of 
the  county,  or  to  its  board  of  canvassers,  by 
whom  the  votes  were  to  be  examined  and 
coimted;and,  to  effect  the  object  of  the  con- 
spiracy, persuaded  the  inspectors  to  deliver 
those  papers  to  persons  who  had  no  authority 
to  take  charge  of  them. 

On  this  appeal  we  can  only  inquire  whether 
the  circuit  court  erred  in  recusing  to  issue  the 
writ;  and  I  admit  in  determining  upon  the 
propriety  of  issuing  it,  the  sole  question  that 
court  could  consider  was  whether  the  District 
Court  of  Indiana,  in  which  the  appellants  were 
indicted,  tried  and  convicted,  had  jurisdiction 
of  the  offense  and  of  the  parties  accused,  and 
to  render  the  judgment  pronounced.  As  was 
said  in  Ex  parte  Siebold,  100  U.  8.  875  [25:718]: 
"The  only  ground  on  which  this  court,  or  any  £761 
court,  without  some  special  statute  authorizing 
it,  will  give  release  on  habeas  corpus  to  a  pris- 
oner under  conviction  and  sentence  of  another 
court,  is  the  want  of  jurisdiction  in  such  court 
over  the. person  or  the  cause,  or  some  other 
matter  rendering  its  proceedings  void."  But 
that  this  court  and  the  circuit  court  can  exer- 
cise jurisdiction  by  habeas  corpus,  in  casea 
where  it  is  alleged  that  by  the  action  of  an  in- 
ferior tribunal  a  citizen  of  the  United  Statea 
has  been  imlaw  fully  deprived  of  bis  personal 
liberty,  is  well  established;  and  they  can  look 
into  the  record  of  the  inferior  court,  under 
whose  judgment  the  parties  are  restrained  of 
their  liberty,  to  ascertain  whether  it  had  jiu-is- 
diction  to  hold  and  try  them,  and  render  the 
judgment    If  it  appear  upon  such  examina- 
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tloD  that  the  Inferior  court  had  jiirisdictioD,  the 
further  consideration  of  the  case  i^  ended. 
The  writ  of  habeas  carpus  cannot  he  made  to 
take  the  place  of  a  writ  of  error,  so  as  to  au- 
thorize an  examination  into  any  alleged  errors 
of  the  inferior  court  in  reaching  its  conclusion. 
But  if  it  had  no  Jurisdiction  over  the  parties 
or  of  the  offense  with  which  they  are  charged, 
or  to  render  the  judgment,  the  circuit  court  and 
this  court  can  mtenere  and  discharge  them. 
The  hroad  doctrine  laid  down  in  Ex  parte  Wat- 
kins,  28  U.  8.  8  Pet.  193  [7:650],  that  where 
no  revision  by  a  higher  court  of  the  judgment 
of  a  court  in  a  criminal  case  is  authorized,  an- 
other court  will  not  inquire  into  its  jurisdiction 
upon  habeas  corpus,  has  been  modined  by  sub- 
sequent decisions. 

As  in  the  present  case  no  objection  was  made 
before  tbe  circuit  court,  or  is  made  here,  to  the 
jurisdiction  of  the  District  Court  of  Indiana 
over  the  persons  of  the  accused,  or  to  render 
the  judgment  pronounced,  if  the  offense  charg- 
ed was  one  of  which  that  court  could  take  cog- 
nizance, the  sole  question  before  us  is  whether 
the  indictment  charges  an  offense  thus  cogniz- 
able. 

In  Ex  parte  Siebold  and  Ex  parte  Clarke,  100 
U.  S.  871,  899  [25:  717,  7151,  it  was  held  that 
Congress  had  the  power  under  the  Constitution 
to  adopt  the  laws  of  the  States  respecting  the 
election  of  officers  of  the  States,  where  at  such 
election  a  member  of  Congress  is  to  be  voted 
for,  and  that  it  could  impose  a  punishment  for 
[762]  ^  violation  of  such  laws.  This  was  held  in  the 
face  of  the  objection  that  it  was  not  compe- 
tent for  Congress  to  punish  a  state  officer  for 
the  nianner  in  which  he  discharged  the  duties 
imposed  upon  him  by  the  laws  of  the  State; 
nor  to  make  the  exercise  of  its  punitive  power 
depend  upon  the  legislation  of  the  States.  But 
the  court  at  the  same  time  held  that  the  adop- 
tion by  Congress  of  the  laws  of  the  State  only 
extended  so  far  as  the  election  concerned  repre- 
•entatives  in  Congress.  Its  language  was: 
"If,  for  its  own  convenience,  a  State  sees  fit  to 
elect  state  and  county  officers  at  the  same  time, 
and  in  conjunction  with  the  election  of  repre- 
sentatives. Congress  will  not  thereby  be  de- 
prived of  the  rignt  to  make  regulations  in  ref- 
erence to  the  latter.  We  do  not  mean  to  say, 
however,  that  for  any  acts  of  officers  of  elec- 
tion, having  exclusive  reference  to  the  election 
of  state  or  county  officers,  they  will  be  amen- 
able to  federal  jurisdiction;  nor  do  we  under- 
stand that  the  enactments  of  Congress  now 
under  consideration  have  any  application  to 
«uch  acts."    P.  898  [725]. 

It  would  seem,  therefore,  essential  in  an  in- 
dictment presented  in  an  United  States  Court, 
for  an  offense  cognizable  by  that  court  under 
these  state  laws,  that  it  should  aver  that  the 
violation  of  them  was  intended  to  affect  the 
election  of  a  member  of  Coneress.  How  in- 
spectors of  election  or  other  officers  of  a  State 
may  conduct  the  elections,  so  far  as  ihosR  elec- 
tions relate  to  state  officers,  and  what  liability 
they  may  incur  in  such  cases  for  the  omission 
of  duties  imposed  upon  them  by  state  laws, 
arc  matters  entirely  within  the  cognizance  of  the 
state  tribunals.  A  violation  of  the  state  laws 
as  to  the  election  of  persons  to  fill  state  offices 
cannot  be  made  the  subject  of  punishment  by 
a  federal  court,  nor,  of  course,  a  conspiracy  to 
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induce  state  officers  to  violate  those  laws.  The 
judicial  power  of  the  United  States  does  not  ex- 
tend to  a  case  of  that  kind.  The  Constitution 
defines  and  limits  that  power.  It  declares  that 
the  power  shall  extend  to  cases  in  law  and 
equity  arising  under  the  Constitution,  the  laws 
of  the  United  Slates,  and  treaties  made  undet 
their  authority;  to  cases  affecting  ambassadors, 
other  public  ministers,  and  consuls;  to  cases 
of  admiralty  and  maritime  jurisdiction,  and  to  -.— ^^, 
various  controversies  to  which  the  United  f  ••1 
States  or  a  State  may  be  a  party,  or  between 
citizens  of  different  States,  or  citizens  of  the 
same  State  claiming  lands  under  grants  of 
different  States,  or  between  citizens  of  a  State 
and  any  foreign  State,  citizens  or  subjecta. 
Whilst  the  judicial  power  thus  defined  and 
limited  may  be  applied  to  new  cases  as  they  arise 
under  the  Constitution  and  laws  of  the  United 
States,  it  cannot  be  extended  by  Congress  so  aa 
to  include  cases  not  enumerated  in  that  instru- 
ment, as  has  been  often  held  by  this  court. 

The  indictment  in  this  case  charges  a  con- 
spiracy to  induce  certain  election  officers  ap- 
pointed under  the  laws  of  Indiana  to  commit  a 
crime  against  the  United  States,  the  crime  be- 
ing the  alleged  omission  by  them  to  perform 
certain  duties  imposed  by  the  laws  of  the  State 
respecting  elections.  But  it  contains  no  alle- 
gation that  the  alleged  conspiracy  was  to  affect 
the  election  of  a  member  of  Congress;  which, 
as  said  above,  appears  to  me  to  be  essential  to 
bring  the  offense  within  the  jurisdiction  of  the 
court.  If  the  conspiracy  was  to  affect  the  elec- 
tion of  a  state  officer,  no  offense  was  committed 
cognizable  in  the  District  Court  of  the  United 
States.  If  it  had  any  other  object  than  to  af- 
fect the  election  of  a  member  of  Congress,  it 
was  a  matter  exclusively  for  the  cognizance  of 
the  state  courts. 

In  several  States,  and  probably  in  a  majority 
of  them,  numerous  officers,  state,  county,  city, 
and  village,  are  elected  at  the  same  time  with 
representatives  in  Congress;  and  according  to 
tbe  present  decision  a  conspiracy  to  persuade 
the  officers  of  election  to  omit  any  auty  im- 
pased  upon  them  under  the  laws  of  the  State, 
though  designed  merely  to  affect  tbe  election 
of  an  inferior  magistrate  of  a  village,  is  an  of- 
fense against  the  United  States,  punishable  in 
the  federal  courts.  Thus  obedience  to  tbe  laws 
of  the  State  in  matters  of  even  local  offices,  if 
a  member  of  Congress  is  voted  for  at  the  same 
election,  may  be  enforced  by  the  courts  of  the 
United  States,  instead  of  by  the  proper  tribu- 
nals of  the  State  whose  laws  have  been  violated. 
I  am  not  able  to  assent  to  a  doctrine  which 
leads  to  this  result, and  g[ives  the  federal  courts 
power  to  intermeddle  with  the  action  of  state 
officials  in  an  election  for  local  offices  when-  [YM] 
ever  a  member  of  Congress  may  have  been 
voted  for  at  the  same  time.  I  agree  to  what  is 
said  by  the  court  as  to  the  temptations  existing 
in  a  republican  government,  where  politick 
power  is  reposed  in  representatives  of  the  entire 
body  of  the  people,  chosen  at  short  intervals 
by  popular  elections,  to  control  those  elections 
by  violence  and  corruption.  But  I  do  not  per- 
ceive in  that  fact  any  reason  why  the  punish- 
ment of  fraud  committed  or  desi>;ned  at  state 
elections  for  state  officers  should  be  transferred 
to  the  federal  courts.  The  States  are  as  much 
interested  in  guarding  against  frauds  at  such 
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elections,  and  in  maintaining  tlieir  purity,  as  it 
is  possible  for  the  General  Government  to  be. 
They  do  not  require  for  their  protection  in  such 
matters  the  aid  of  the  General  Government, 
any  more  than  in  other  domestic  affairs.  As 
OMcrved  on  a  former  occasion,  "they  are  in- 
vested with  the  sole  power  to  regulate  domes- 
tic iCBfairs  of  the  highest  moment  to  the  prosper- 
ity and  happiness  of  their  people,  affecting  the 
acquisition,  enjoyment,  transfer  and  descent  of 
pn>perty;  the  msoriage  relation  and  the  educa- 
tion of  children;  and  if  such  momentous  and 
vital  concerns  may  be  wisely  and  safely  in- 
trusted to  them,  I  dp  not  think  that  any  appre- 
hension need  be  felt  if  the  supervision  of  elec- 
tions in  their  respective  States  should  also  be 
left  to  them,"  where,  I  may  add,  it  properly 
belongs.     100  U.  8.  420  [25: 733]. 

I  am  of  opinion  that  the  writ  of  lutbeaa  cor- 
pus sliould  have  been  issued  in  this  case  by 
the  circuit  court,  and  that  its  order  denying  the 
petition  of  the  appellants  should,  therefore,  be 
reversed. 


[700]  PLTANT  MAHON,  Appt, 

V. 

ABNER  JUSTICE,  Jailor  of  Pikb  Oountt, 

Eentuokt. 

(Bee  8.  C  Reporter's  ed.  70Q-718.) 

Surrender  by  State  of  fugitives  from  fustics— 
person  oMt/cto^— habeas  corpus— /^rci^  ab- 
duetion— jurisdiction — rig?U  ofasylum, 

V.  A  surrender  of  fugitives  from  Justice,  to  the 
State  whose  laws  have  been  violated,  is  the  only  aid 
provided  by  the  laws  of  the  United  States  for  the 
punishment  of  depredations  and  violence  commit- 
ted in  one  State,  by  intruders  and  lawless  bands 
from  another  State. 

2.  No  mode  is  provided  by  which,  through  the 
courts  of  the  United  States,  a  person  unlawfully 
abducts  from  one  State  to  another  can  be  restored 
to  the  State  from  which  he  was  taken,  if  held  upon 
any  process  of  law  for  offenses  agsdnst  the  State  to 
wtuoh  he  has  been  carried. 

3.  If  not  thus  held,  he  can,  like  any  other  person 
wrongfully  deprived  of  his  liberty,  obtain  nis  re- 
lease on  h4il)ea&  corpus, 

4.  A  person  indicted  for  a  felony  In  one  State, 
forcibly  abducted  from  another  State,  and  brought 
to  the  State  where  he  wus  indicted,  by  parties  act- 
ing without  warrant  or  authority  of  law.  is  not  en- 
titled, under  the  Ck)nstitution  or  laws  of  the  United 
States,  to  release  from  detention  under  the  indict- 
ment, by  reason  of  such  forcible  and  unlawful  ab- 
duction. 

5.  'Die  Jurisdiction  of  the  court  in  which  the  in- 
dictment is  found  is  not  impaired  by  the  manner  in 
which  the  aocused  is  brought  before  it.  There  is  no 
analogy  between  civil  ana  criminal  oases  in  this  re- 
q>ect. 

6.  The  laws  of  the  United  States  do  not  recognize 
any  right  of  asylum,  on  the  part  of  a  fugitive  from 
Justice,  in  any  State  to  whicu  he  has  fled. 

[No.  1411.] 
Argutd  April  23,  £4,  1888,    Decided  May  U, 

1888. 

APPEAL  from  a  judgment  of  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Kentucky,  denying  a  motion  for  the  dis- 
charge of  the  appellant  upon  habeas  corpus,  and 
ordering  the  Marshal  to  return  him  to  the  jailor 
of  Pike  County,  Kentucky.    Affirmed. 

Statement  by  Mr.  Justice  Field: 
,  On  the  9th  of  February,  1888,  the  Governor 
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of  West  Virginia,  on  behalf  of  that  State,  pre- 
sented to  the  District  Court  of  the  United  States 
for  the  District  of  Kentucky  a  petition,  repre- 
senting that  during  the  month  of  September, 
1887,  a  requisition  was  made  upon  him  as  gov- 
ernor aforesaid,  by  the  Governor  of  Kentucky, 
for  Plyant  Mahon,  alleged  to  have  committed 
murder  in  the  latter  btate,  and  to  have  fled 
from  its  justice,  and  to  be  then  at  large  in  West 
Virginia;  that  pending  correspondence  between 
the  two  Governors,  and  the  consideration  of  le- 
gal questions  growing  out  of  the  requisition, 
and  during  the  month  of  December,  1887,  or 
January,  1888,  the  said  Plyant  Mahon,  while 
residing  in  West  Virginia,  was,  in  violation  of 
her  laws,  and  of  the  Constitution  and  laws  of 
the  United  States,  and  without  warrantor  other 
legal  process,  arrested  by  a  body  of  armed  men 
from  Kentucky,  and  by  force  and  against  his 
will,  conveyed  out  of  the  State  of  West  Vir-  [701 
ginia  into  the  County  of  Pike,  in  the  State  of 
Kentucky,  and  there  confined  in  the  common 
jail  of  the  county,  where  he  has  been  ever  since, 
and  deprived  of  his  liberty  by  the  keeper  thereof. 

The  petitioner  further  represented  that  on  the 
1st  of  February,  1888,  he  as  Governor  of  West 
Virginia  and  on  her  behalf,  made  a  requisition 
upon  the  Governor  of  Kentucky,  that  Plyant 
Mahon  be  released  from  confinement,  set  at 
large,  and  returned  in  safety  to  the  State  of 
West  Virginia;  and  that  the  demand  was,  on 
the  4th  of  that  month,  refused  on  the  ground, 
among  others,  that  the  questions  involved  were 
judicial  and  not  executive.  The  petitioner, 
therefore,  in  alleged  vindication  of  the  rights  of 
the  State  of  West  Virginia,  and  of  every  citizen 
thereof,  and  especially  of  the  said  Plyant  Ma- 
hon thus  confined  and  deprived  of  his  liberty, 
to  the  end  that  due  process  of  law  secured  by 
tx>th  the  Constitution  of  the  United  States  and 
the  Constitution  of  the  State  of  West  Virginia, 
and  the  laws  made  in  pursuance  thereof,  might 
be  respected  and  enforced,  prayed  that  the  writ 
of  /ioheas  corpus  be  granted,  directed  to  the 
keeper  of  the  jail,  commanding  him  to  produce 
the  body  of  said  Plyant  Mahon,  together  with 
the  cause  of  his  detention,  before  the  judge  of 
the  court  at  such  time  and  place  as  might  be 
designated,  and  that  judgment  be  rendered  that 
said  Plyant  Mahon  be  discharged  from  said  con- 
finement and  custody,  and  he  safely  returned 
within  the  jurisdiction  of  the  State  of  West 
Virginia.  At  the  same  time  another  petition 
was  presented  to  the  court  by  one  John  A. 
Siieppard,  representing  that  he  was  a  citizen  of 
West  Virginia,  and  setting  forth  substantially 
the  facts  contained  in  the  petition  of  the  Gov- 
ernor, and  praying  for  a  like  writ  of  habeas  cor- 
pus. Subsequently  the  name  of  Plyant  Mahon 
was  substituted  for  that  of  John  A.  Sheppard, 
and  the  proceedings  on  the  petition  were  con- 
ducted in  his  name. 

The  court  ordered  the  writ  to  issue,  directed 
to  the  Jailor  of  Pike  County,  requiring  him  to 
produce  the  body  of  Mahon  before  the  District 
Court  of  the  United  States  in  the  City  of  Louis- 
ville on  the  20th  of  the  month,  and  there  to 
abide  such  order  as  might  be  made  in  the  prem- 
ises. The  jailor  of  the  county,  Abner  Justice,  [70S 
made  a  return  to  tlie  writ  substantially  as  fol- 
lows: that  he  held  Plyant  Mahon  in  custody 
and  confined  in  the  jail  of  Pike  County  bv  vhrtue 
of  and  in  obedience  to  three  writs  issued  by  the 
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clerk  of  the  criminal  court  of  the  county  under 
its  order,  each  for  the  arrest  of  Mabon  to  an- 
swer an  indictment  pendinj^  against  him  and 
others  for  the  crime  of  will  nil  murder,  alleged 
to  have  been  committed  in  that  coimty,  a  crime 
for  the  trial  of  which  that  court  had  full  juris- 
diction, and  commanding  the  officer  arresting 
Mabon  to  deliver  him  to  the  jailor  of  the  county ; 
copies  of  which  writs  were  annexed  to  the  re- 
turn; that  under  the  writ  of  habeas  corpus  he 
was  proceeding  to  the  City  of  Louisville  to  pro- 
duce the  body  of  Mahon  before  the  United 
States  District  Court  there,  when  he  was  met  on 
his  way  bv  the  United  States  Marshal  of  the 
District  of  Kentucky,  who,  by  virtue  of  the 
order  of  the  district  court,  took  Plyant  Mahon 
into  his  custody.  He  further  returned  that 
three  indictments  against  Mahon  and  others  for 
willful  murder  were  found  by  the  grand  jury  of 
Pike  County,  Kentucky,  and  returned  into  the 
circuit  court  of  said  county  at  its  September 
Term,  1882,  at  which  time  that  court  had  iuris- 
dicUon  of  the  crime  charged;  that,  by  order  of 
the  court,  made  at  each  subsequent  term,  writs 
were  issued  by  the  clerk  thereof  for  the  arrest 
of  Plyant  Mahon  to  answer  the  indictments, 
until  the  criminal  court  of  the  county  was  estab- 
lished by  Act  of  the  General  Assembly  of  Ken- 
tucky in  1884,  by  which  the  jurisdiction  pre- 
viously vested  in  the  circuit  court  was  trans- 
ferred to  and  vested  in  said  criminal  court;  that, 
by  orders  of  this  latter  court  from  term  to  term, 
writs  were  issued  by  the  clerk  thereof  for  the 
arrest  of  Mahon  to  answer  the  indictments;  but 
none  of  them  were  executed  upon  him  until 
January  12, 1888,  when  he  was  arrested  in  Pike 
County  by  the  sheriff  thereof,  and  delivered 
by  him  to  the  respondent,  jailor  of  said  county, 
in  obedience  to  writs  which  were  issued,  and 
under  the  command  and  authority  of  which  he 
was  held  by  the  respondent  as  jailor  in  custody 
in  the  jail  of  said  county,  when  the  writ  of 
habeas  corpus  was  served  upon  him. 

The  jailor  subsequently,  by  leave  of  the 
court,  made  a  further  return,  iii  which  he 
stated  that  a  requisition  was  made  by  the  Gov- 
emor  of  Kentucky  upon  the  Governor  of  West 
Virginia  for  the  arrest  and  rendition  to  Ken- 
tucky of  said  Plyant  Mahon  as  alleged  in  the 
Governor's  petition;  that  it  was  accompanied 
by  a  copy  of  the  indictments  referred  to,  cer- 
tified by  the  Governor  of  Kentucky  to  be  au- 
thentic; that  at  the  same  time  the(jK)vcrnorap- 
gointed  one  Frank  Phillips  as  the  agent  of  the 
tate  to  receive  and  bring  to  the  State  of  Ken- 
tucky the  said  Mahon,  as  provided  by  law  in 
such  cases;  that  on  the  30th  of  September, 
1887,  the  Governor  of  West  Virginia  returned 
said  requisition  to  the  Governor  of  Kentucky, 
informing  him  that  an  affidavit,  as  reauired  by 
the  statute  of  West  Virginia,  should  accom- 
pany the  requisition  before  the  same  could  be 
complied  with;  that  thereafter  the  Grovemor  of 
Kentucky  returned  the  requisition  to  the  Gov- 
emor  of  West  Virginia,  accompanied  by  the 
affidavit  required;  that  afterwards,  about  the 
12th  of  January,  1888,  Frank  Phillips  and 
others,  with  force  and  arms,  violently  seized 
the  said  Mahon  in  the  State  of  West  Virginia 
and  brought  him  against  his  will  into  the  Coun- 
ty of  Pike  in  the  Stale  of  Kentucky,  where 
the  writs  mentioned  in  the  respondent's  original 
rrt;!m  were  executed  upon  him  by  the  sheriff 
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of  Pike  County;  that  at  that  time  no  warrant 
for  the  arrest  of  Mahon  had  been  issued  or  or- 
dered to  be  issued  by  the  Governor  of  West 
Virginia  in  compliance  with  said  requisition; 
and  afterwards,  on  the  80th  of  January,  1888, 
he  informed  the  Governor  of  Kentucky  that 
he  declined  to  issue  his  warrant  for  the  arrest 
of  Plyant  Mahon,  in  compliance  with  the  re- 
quisition made  upon  him,  because  he  had  be- 
come satisfied,  upon  investigation  of  the  facts, 
that  Mahon  was  not  guilty  of  the  crime  charged 
against  him  in  the  indictments;  and  that  sub- 
sequently, on  the  1st  of  February,  1888,  the 
Governor  of  West  Virginia  made  upon  the 
the  Governor  of  Kentucky  a  demand  for  the  re- 
lease of  Mahon  from  the  jail  of  the  Countyof 
Pike  and  his  safe  conduct  back  into  West  Vir- 
fiinia,  with  which  demand  the  Governor  of 
Kentucky  declined  to  comply,  on  the  ground 
that  Mahon  was  in  the  custody  of  the  judicial 
department  of  the  Commonwealth,  and  that  the 
question  of  his  release  upon  the  grounds  al- 
leged in  the  demand  was  one  which  the  courts 
alone  could  determine,  and  that  the  adjudica- 
tion thereof  was  not  one  within  the  purview  of 
his  powers  and  duties  as  governor.  The  facta 
thus  detailed  were  establisned  before  the  court 
on  the  hearing  upon  the  writ  and  are  contained 
in  its  findings. 

On  the  8d  of  March  the  court  denied  the  mo- 
tion for  the  discharge  of  Plyant  Mahon,  and 
ordered  the  marshal  to  return  him  to  the  Jailor 
of  Pike  County.  From  this  order  an  appeal 
was  taken  to  the  Circuit  Court  of  the  United 
States  and  there  affirmed.  To  review  the  lat- 
ter order  the  case  is  brought  here. 

2ifr,  Eustace  Gibson,  for  appellant. 

Mr,  J.  Proctor  Knott,  for  appellee: 

A  State  is  never  responsible  for  nor  bound  by 
the  acts  of  unauthorized  individuals. 

State  V.  Smith,  1  Bailey,  L.  291;  PeopU  v. 
Bowe,  4  Park.  Cr.  Caa.  258;  StaU  v.  Boss.  21 
Iowa.  467;  Be  Noves,  17  Alb.  L.  J.  407;  U.  8, 
V.  Lawrence,  18  Blatchf.  806;  M  parte  Ker,  18 
Fed.  Rep.  167. 

If  the  arrest  was  made  in  violation  of  the 
laws  of  a  foreign  country,  that  country  must 
vindicate  its  own  kws  bv  proceeding  against 
theperson  who  violated  theoL 

m  parte  Scott,  9  Bam.  &  C.  446;  State  ▼. 
Smith,  1  Bailey,  L.  291;  State  v.  Brewster,  7  Vt 
118. 

No  irregularitv  in  the  extradition  of  a  fugi- 
tive criminal,  when  brought  within  the  juns- 
diction  of  the  court  having  cognizance  of  his 
crime,  can  be  available  to  him  as  a  means  of 
escaping  trial  and  punishment 

Dau^s  Case,  18  Pa.  87;  People  v.  Bowe,  4  Parte 
Cr.  Cas.  258;  Be  Noyes,  17  Alb.  L.  J.  407;  ^ 
parte  Ker,  18  Fed.  liep.  171. 

Mr,  Justice  Field  delivered  the  ophiion  of 
the  court: 

.  The  Governor  of  West  Virginia,  in  his  ap-> 
plication  on  behalf  of  the  State  for  the  writ  of 
nabeas  corpus  to  obtain  the  discharge  of  Mahon 
and  his  return  to  that  State,  proceeded  upon 
the  theory  that  it  was  the  duty  of  the  United 
States  to  secure  the  inviolability  of  the  territory 
of  the  State  from  the  lawless  invasion  of  per- 
sons from  other  States,  and  when  parties  had 
been  forcibly  taken  from  her  territory  and 
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lorisdiction  to  afford  the  means  of  compelling 
tbeir  return;  and  that  this  obli^tion  could  be 
enforced  by  means  of  the  writ  oi  habeas  corpus 
as  the  court  in  discharging  the  par^r  abducted 
could  also  direct  his  return  to  the  State  from 
which  he  was  taken,  or  his  delivery  to  persons 
who  would  see  that  its  order  in  that  respect 
was  carried  out. 

If  the  States  of  the  Union  were  possessed  of 
an  absolute  sovereignty,  instead  of  a  limited 
one,  they  could  demand  of  each  other  repara- 
tion for  an  unlawful  invasion  of  their  territory 
and  the  surrender  of  parties  abducted,  and  of 
parties  committing  the  offense,  and  in  case  of 
refusal  to  comply  with  the  demand,  could  re- 
sort to  reprisals,  or  take  any  other  measures 
they  might  deem  necessary  as  redress  for  the 
[706]  past  and  security  for  the  future.  But  tho 
States  of  the  Union  are  not  absolutely  sov- 
ereign. Their  sovereignty  is  qualified  and  lim- 
ited by  the  conditions  of  the  Federal  Consti- 
tution. They  cannot  declare  war  or  authorize 
reprisals  on  other  States.  Their  ability  to  pre- 
vent the  forcible  abduction  of  persons  from 
their  territory  consists  solely  in  their  power  to 
punish  all  violations  of  their  criminal  laws  com- 
mitted within  it.  whether  by  thdr  own  citizens 
or  by  citizens  of  other  States. 

If  such  violators  have  escaped  from  the  1u- 
risdiction  of  the  State  Invadea,  their  surrender 
can  be  secured  upon  proper  demand  on  the  ex- 
ecutive of  the  State  to  which  they  have  fled. 
The  surrender  of  the  fugitives  in  such  cases,  to 
the  State  whose  laws  have  been  violated,  is  the 
only  aid  provided  by  the  laws  of  the  United 
States  for  the  i)unishment  of  depredations  and 
violence  committed  in  one  State  by  intruders 
and  lawless  bands  from  another  State.  The 
offenses  committed  by  such  parties  are  against 
the  State;  and  the  laws  of  the  United  States 
merely  provide  the  means  by  which  their  pres- 
ence can  be  secured  in  case  they  have  fled  from 
its  justice.  No  mode  is  proviaed  by  which  a 
person  unlawfully  abducted  from  one  State  to 
another  can  be  restored  to  the  State  from  which 
he  was  taken,  if  held  upon  any  process  of  law 
for  offenses  against  the  State  to  which  he  has 
been  carried.  If  not  thus  held  he  can,  like  any 
other  person  wrongfully  deprived  of  his  liberty, 
obtain  his  release  on  habeas  corpus.  Whether 
Congress  might  not  provide  for  the  compulsory 
restoration  to  the  State  of  parties  wrongfully 
abducted  from  its  territory  upon  application  of 
the  parties,  or  of  the  State,  and  whether  sudi 
provision  would  not  greatly  tend  to  the  public 
peace  along  the  borders  of  the  several  States, 
are  not  matters  for  present  consideration.  It 
is  sufficient  now  that  no  means  for  such  redress 
through  the  courts  of  the  United  States  have 
as  yet  been  provided. 

The  abduction  of  Mahon  by  Phillips  and  his 
aids  was  made,  as  appears  from  the  return  of 
the  respondent  to  the  writ,  and  from  the  flnd- 
ings  of  the  court  below,  without  anywarrant 
or  authoritv  from  the  (fovemor  of  West  Vir- 
ginia.   It  is  true  that  Phillips  was  appointed 
Dy  the  Ctovemor  of  Kentucky  as  agent  of  the 
^^        State  to  receive  Mahon  upon  his  surrender  on 
1706]       the  requisition;  but  no  surrender  having  been 
made,  the  arrest  of  Mahon  and  his  abduction 
from  the  State  were  lawless  and  indefensible 
acts,  for  which  Phillips  and  his  aids  may 
.  "Jnstly  be  punished  under  the  laws  of  West 
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Virginia.  The  process  emanating  from  the 
Governor  of  Kentucky  furnished  no  ground 
for  charging  any  complicity  on  the  part  of  that 
State  in  the  wrong  done  to  the  State  of  West 
Virginia. 

It  is  true,  also,  that  the  accused  had  the  right 
while  in  West  Virginia  of  insisting  that  he 
should  not  be  surrendered  to  the  (Governor  of 
Kentucky  by  the  Governor  of  West  Virginia, 
except  in  pursuance  of  the  Acts  of  Congress, 
and  that  he  was  entitled  to  release  from  any 
arrest  in  that  State  not  made  in  accordance 
with  theni;  but  having  been  subsequently  ar- 
rested in  Kentucky  under  the  writs  issued  on 
the  indictments  against  him,  the  question  is 
not  as  to  the  validity  of  the  proceeding  in 
West  Virginia,  but  as  to  the  legality  of  his  de- 
tention in  Kentucky.  There  is  no  comity  be- 
tween the  States  by  which  a  person  held  upon 
an  indictment  for  a  criminal  offense  in  one 
State  can  be  turned  over  to  the  authorities  of 
another,  though  abducted  from  the  latter. 
If  there  were  any  such  comity,  its  enforcement 
would  not  be  a  matter  within  the  jurisdiction 
of  the  courts  of  the  United  States.  By  comity 
nothing  more  is  meant  than  that  courtesy  on 
the  part  of  one  State,  by  which,  within  her  ter- 
ritory, the  laws  of  another  State  are  recognized 
and  enforced,  or  another  State  is  assisted  in 
the  execution  of  her  laws.  Prom  its  nature 
the  courts  of  the  United  States  cannot  compel 
its  exercise  when  it  is  refused;  it  is  admissible 
only  upon  the  consent  of  the  State,  and  when 
consistent  with  her  own  interests  and  policy. 
Bank  of  Augusta  v.  Earle,  38  U.  S.  18  Pet. 
51M89  [10: 274,  808];  Stonr,  Confl.  L.  §  80. 

The  only  question,  therefore,  presented  for 
our  determination  is  whether  a  i>erson  indicted 
for  a  felony  in  one  State,  forcibly  abducted 
from  another  State  and  brought  to  the  State 
where  he  was  Indicted,  by  parties  acting  with- 
out warrant  or  authority  of  law,  is  entitled  un- 
der the  Constitution  or  laws  of  the  United 
States,  to  release  from  detention  under  the  in- 
dictment by  reason  of  such  forcible  and  un- 
lawful abduction.  Section  758  of  the  Revised 
Statutes  declares  that  "the  writ  of  habeas  cor- 
pus shall  in  no  case  extend  to  a  prisoner  in  jail, 
unless  where  he  is  in  custody  under  or  by  color 
of  the  authority  of  the  United  States,  or  is 
committed  for  Uial  before  some  court  thereof; 
or  Is  in  custody  for  an  act  done  or  omitted  in 
pursuance  of  a  law  of  the  United  States,  or  of 
an  order,  process,  or  decree  of  a  court  or  judge 
thereof;  or  is  in  custody  in  Eolation  of  the 
Constitution  or  of  a  law  or  treaty  of  the  United 
States." 

To  bring  the  present  case  within  the  terms 
of  this  section  it  is  contended  that  the  deten- 
tion of  the  appellant  is  in  violation  of  the  pro- 
visions of  the  14th  Amendment  of  the  Consti- 
tution, that  "no  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privilec^es  or 
Imroimities  of  citizens  of  the  United  States, 
nor  shall  any  State  deprive  any  person  of  life, 
liberty  or  property,  without  due  process  of 
law;"  and  also  m  violation  of  the  clause  of  the 
Constitution  providing  for  the  extradition  of 
fugitives  of  justice  from  one  State  to  another, 
and  the  laws  made  for  its  execution. 

As  to  the  14th  Amendment  it  is  difficult  to 
perceive  in  what  way  it  bears  imon  tlie  subject. 
Assuming  what  is  not  conceded,  that  the  iu.i?i- 
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live  bas  a  ri^bt  of  asylum  in  West  Virginia, 
the  State  of  Kentucky  bas  passed  no  law 
wblcb  infringes  upon  that  rigbt  or  upon  any 
right  or  privilege  or  immunity  which  the  ac- 
cused can  claim  under  the  Constitution  of  the 
United  States.  The  law  of  that  State  which 
is  enforced  is  a  law  for  the  punishment  of  the 
crime  of  murder,  and  she  has  merely  sought 
to  enforce  it  by  her  officers  under  process  exe- 
cuted within  her  territory.  She  did  not  au- 
thorize the  unlawful  abduction  of  the  prisoner 
from  West  Virginia. 

As  to  the  removal  from  the  State  of  the  fugi- 
tive from  justice  in  a  way  other  than  that  which 
is  provided  by  the  second  section  of  the  fourth 
article  of  the  Constitution,  which  declares  that 
"a  person  charged- in  any  State  with  treason, 
felony,  or  other  crime,  who  shall  flee  from  jus- 
tice, 'and  be  found  in  another  State,  shall,  on 
demand  of  the  executive  authority  of  the  State 
from  which  he  *fled,  be  delivered  up,  to  be  re- 
moved to  the  State  having  jurisdiction  of  the 
crime,"  and  the  laws  paased  by  Congress  to 
[708]  carry  the  same  into  effect — it  is  not  perceived 
how  that  fact  can  affect  his  detention  upon  a 
warrant  for  the  commission  of  a  crime  within 
the  State  to  which  he  is  carried.  The  jurisdic- 
tion of  the  court  in  which  the  indictment  is 
found  is  not  impaired  by  the  manner  in  which 
the  accused  is  brought  before  it.  There  are 
many  adjudications  to  this  purport  cited  by 
counsel  on  the  argimient,  to  some  of  which  we 
will  refer. 

The  first  of  these  is  that  of  Eb  parte  Scott,  9 
Barn.  &  C.  446.  There  it  appeared  that  the 
prisoner,  who  had  been  indicted  in  the  King's 
Bench  for  periury,  and  for  whose  apprehension 
a  warrant  had  been  issued,  was  arrested  by  the 
officer,  to  whom  the  warrant  was  specially 
directed,  at  Brussels,  in  Belgium,  and  conveyed 
to  England.  A  rule  nisi  was  then  obtidned 
from  the  court  for  a  writ  of  habeas  corpus,  and 
the  question  of  her  right  to  be  released  be- 
cause of  her  illegal  arrest  in  a  foreign  jurisdic- 
tion was  argued  before  Lord  Tenterden.  He 
held  that  where  a  party  charged  with  a  crime 
was  found  in  the  country,  it  was  the  duty  of 
the  court  to  take  care  that  he  should  be  amen- 
able to  justice,  and  it  could  not  consider  the 
circumstances  under  which  he  was  brought 
there,  and  that  if  the  act  complained  of  was 
done  against  the  law  of  the  foreign  country,  it 
was  for  that  country  to  vindicate  its  own  law, 
and  the  rule  was  discharged. 

The  next  case  is  that  of  State  y.  Smith, 
which  was  very  fully  and  elaborately  consid- 
ered by  the  Chancellor  and  the  Court  of  Appeals 
of  South  Carolina.  1  Bailey,  283.  Though 
this  case  did  not  arise  upon  the  forcible  arrest 
in  another  jurisdiction  of  the  offender  to  answer 
an  indictment,  but  to  answer  to  a  judgment, 
the  conditional  release  from  which  he  had  dis- 
regarded, the  principle  involved  was  the  same. 
Smith  had  been  convicted  of  stealing  a  slave 
and  sentenced  to  death.  He  was  pardoned  on 
condition  that  he  would  undergo  confinement 
during  a  desi<;rnated  period,  and  within  fifteen 
days  afterwards  leave  the  State  and  never  return. 
The  pardon  was  accepted,  and  the  prisoner  re- 
mained in  confinement  for  the  time  prescribed, 
and  within  fifteen  days  afterwaids  removed  to 
Korth  Carolina,  and  remained  there  some  years, 
£709]     when  he  returned  to  South  Carolina.    The  Gov- 
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emor  of  the  latter  State  then  issued  a  proclama- 
tion stating  that  the  prisoner  was  in  the  State  in 
violation  ofthe  condition  of  his  pardon,  and  of- 
fering a  reward  for  his  arrest.  Smith  after- 
wards returned  to  North  Carolina,  where  he  wa» 
forcibly  seized  by  parties  from  South  Carolina, 
without  warrant  or  authority  from  any  officer 
or  tribunal  of  either  State,  except  the  proclama- 
tion of  the  (Governor  of  South  Carolina,  and 
was  brought  into  the  latter  State  and  lodged  in 
jaiL  He  sued  out  a  writ  of  habeas  corpus,  and 
was  brought  before  the  Chancellor  of  the  State, 
and  his  dischar^  was  moved  on  the  ground 
that  his  arrest  m  North  Carolina  was  illegal, 
and  his  detention  equally  so.  The  motion  was 
refused  and  the  prisoner  remanded.  The 
Chancellor  gave  great  consideration  to  the  case, 
and  in  the  following  extract  from  his  opinion 
furnishes  an  answer  to  the  principal  objections 
urged  in  the  case  at  bar  to  the  detention  of  the 
appellant:  "The  prisoner,"  said  the  Chancel- 
lor, ''is  charged  with  a  felonious  violation  of 
the  laws  of  this  State.  It  is  answered,  that 
other  persons  have  been  guilty,  in  relation  to 
him,  of  an  outrageous  violation  of  the  laws  of 
another  State,  and  therefore  he  ought  be  dis- 
charged. I  perceive  no  connection  between 
the  premises  and  the  inference.  The  chief  ar- 
gument is  drawn  from  supposed  consc(^uences» 
which  are  likely  to  follow,  by  bringing  our 
government  into  collision  with  others.  This 
IS  less  to  be  apprehended  among  the  States  of 
the  Union,  where  the  Federsd  Constitution 
makes  provision  for  a  satisfaction  of  a  violated 
jurisdiction.  But  suppose  the  case  of  a  foreign 
State.  There  is  no  offense  in  trying  and,  if  he 
be  guilty,  convicting  the  subiect  of  a  foreign 
government  who  has  been  guiltjr  of  a  violation 
of  our  laws  within  our  jurisdiction.  Or,  if  he 
had  made  his  escape  from  our  jurisdiction, 
and  by  any  accident  were  thrown  within  it 
again;  if  he  were  shipwrecked  on  our  coast,  or 
fraudulently  induced  to  land,  by  a  representa- 
tion that  it  was  a  different  t^tory,  with  a 
view  to  his  being  given  up  to  prosecution;  there 
would  seem  to  &  no  reason  for  exempting  him 
from  responsibility  to  our  laws.  In  the  case 
we  are 'considering,  the  prisoner  is  found  in 
our  jurisdicMon,  in  cous^uence  of  a  lawless 
act  of  violence  exercised  upon  him  by  individ- 
uals. The  true  cause  of  offense  to  the  foreign 
government  is  the  lawless  violation  of  its  terri- 
tory. But  a  similar  violation  of  a  foreign  ju- 
risdiction might  be  made  for  other  purposes; 
and  it  would  not  be  in  the  power  oi  our  tri- 
bunals to  afford  satisfaction.  An  individual 
might  be  kidnapped  and  brought  within  our 
territory  for  the  purpose  of  extorting  money 
from  him,  or  murdering  him.  It  would  not 
seem  to  be  an  appropriate  satisfaction  to  the 
injured  government  to  exempt  a  person  justly 
liable  to  punishment  under  our  laws,  where 
we  have  no  means  of  givine  up  to  punishment 
those  who  have  violated  its  laws.  But  there  is 
no  difficulty  amons:  the  States  of  the  Union. 
Upon  demand  by  the  State  of  North  Carolina* 
those  who  have  violated  its  laws  will  be  given 
up  to  punishment."    1  Bailey  (S.  C),  292. 

Subsequently  the  prisoner  was  brought  be- 
fore the  presiding  judge  of  the  Court  of  Appeals 
of  the  State  to  answer  to  a  rule  to  show  cauae 
why  his  original  sentence  should  not  be  exe- 
cuted and  a  date  fixed  for  his  execution.    He 
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showed  for  cause  that  he  had  received  an  ex- 
ecuUye  pa^'don,  and  had  performed  all  the  con- 
ditions annexed  to  it,  except  the  one  which 
prohibited  his  return  to  the  State,  which,  it  was 
submitted,  was  illegal  and  void.  And  for 
further  cause,  he  snowed  that  he  had  been 
Illeirally  arrested  in  North  Carolina  and  brought 
witlbin  the  Jurisdiction  of  this  State  against  nis 
own  consent,  and  it  was,  therefore,  insisted 
that  he  was  not  amenable  to  the  courts  of  South 
Carolina,  but  was  entitled  to  be  sent  back  to 
Korth  Carolina,  or  to  be  discharged,  and  suffi- 
cient time  allowed  him  to  return  thither.  The 
judge  held  the  grounds  to  be  insufficient,  and 
the  defendant  then  moved  the  court  to  reverse 
his  decision  on  substantially  the  same  grounds, 
and,  among  them,  that  he  was  entitled  to  be 
discharged  in  consequence  of  having  been 
fllegally  arrested  in  North  Carolina  and  brought 
Into  the  State.  Upon  this  the  court  said:  "The 
pursuit  of  the  prisoner  into  North  Carolina  and 
nis  arrest  there  was  certainly  a  violation  of  the 
sovereispty  of  that  State,  and  was  an  act  which 
cannot  be  commended.  But  that  was  not  the 
act  of  the  State,  but  of  a  few  of  its  citizens,  for 
which  the  Constitution  of  the  United  States  has 
provided  a  reparation.  It  gives  the  Governor 
1711]  of  that  State  the  right  to  demand  them  of  the 
Governor  of  this,  and  imposes  on  the  latter  the 
obligation  to  surrender  them;  but  until  it  is  re- 
fused there  can  be  no  cause  of  complaint." 
And  the  motion  was  refused. 

In  the  case  of  State  v.  Brewster  the  same 
doctrine  was  announced  by  the  Supreme  Court 
of  Vermont.  7  Vt.  118.  There  it  appeared 
that  the  prisoner  charged  with  crime  nad  es- 
caped to  Canada  and  was  brought  back  against 
his  will,  and  without  the  consent  of  the  author- 
ities of  that  Province,  and  he  sought  to  plead 
his  iUef^  capture  and  forcible  return  in  bar  of 
the  indictment;  but  his  application  was  refused, 
the  court  observing  that  the  escape  of  the 
prisoner  into  Canada  did  not  purge  tne  offense, 
nor  oust  the  jurisdiction  of  the  court,  and  he 
bein^  within  its  jurisdiction  it  was  not  for  it  to 
inquire  by  what  means  or  in  what  manner  he 
was  brought  within  the  reach  of  justice.  Said 
the  court:  "If  there  were  anvthine  improx>er 
in  the  transaction  it  was  not  that  me  prisoner 
was  entitled  to  protection  6n  his  own  account. 
The  illegality,  u  any,  consists  in  a  violation  of 
the  sovercigntjr  of  an  independent  nation.  If 
that  nation  complain  it  is  a  matter  which  con- 
cerns the  political  relations  of  the  two  countries, 
and  in  that  aspect  is  a  subject  not  within  the 
constitutional  powers  of  this  court." 

In  State  v  Itoss  the  Supreme  Court  of  Iowa 
declared  the  same  doctrine,  and  stated  the  dis- 
tinction between  civil  and  criminal  cases  where 
the  party  is  bv  fraud  or  violence  brought  within 
the  jurisdiction  of  the  court.  21  Iowa,  467. 
The  defendants  were  charged  with  larceny,  and 
were  arrested  in  Missouri  and  brought  by  force 
and  against  their  will,  by  parties  acting  without 
authority,  either  of  a  requisition  from  the  Gov- 
ernor or  otherwise,  to  Iowa,  where  an  indict- 
ment against  them  had  been  found.  In  Iowa 
they^  were  rearrested,  and  turned  over  to  the 
civil  authorities  for  detention  and  trial.  It  was 
contended  that  their  arrest  was  in  violation  of 
law*  that  they  were  brought  within  the  juris- 
diction of  the  State  by  traud  and  violence;  tlmt 
comity  to  a  sister  State  and  a  jiLsi  appreciation 
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of  the  riffhts  of  the  cftftzen,  and  a  due  regard 
to  the  integrity  of  the  law,  demanded  that  the 
court  shomd  under  such  circumstances  refuse  [7^^] 
its  aid;  and  that  there  could  be  no  rightful  ex- 
ercise of  jurisdiction  over  the  parties  thus  ar- 
rested, tint  the  court  answered  that  "the  lia- 
bility of  the  parties  arresting  them  (the  defend- 
ants) without  leg^l  warrant,  for  false  imprison- 
ment or  otherwise^  and  their  violation  of  the 
Penal  Statutes  of  Missouri,  may  be  ever  so  dear, 
and  yet  the  prisoners  not  be  entitled  to  their 
discharge.  The  offense  being  committed  in 
Iowa,  it  was  puxdshable  here,  and  an  indict- 
ment could  have  been  found  without  reference 
to  the  arrest.  There  is  no  fair  analogy  between 
dvil  and  criminal  cases  in  this  respect.  In  the 
one  (civU),  the  party  invoking  the  aid  of  the 
court  is  guilty  of  fraud  or  violence  in  bringing 
the  defendant  or  his  property  within  the  juris- 
diction of  the  court.  In  the  other  (criming), 
the  people,  the  State,  is  guUty  of  no  wrong. 
The  officers  of  the  law  take  the  requisite  pro- 
cess, find  the  prisoners  charged  within  the  juris- 
diction, and  this,  too,  wiuout  force,  wrong, 
fraud,  or  violence  on  the  part  of  any  agent  of 
the  State  or  officer  thereof.  And  it  can  make 
no  difference  whether  the  illegal  arrest  waa 
made  in  another  State  or  another  government." 

Odier  cases  might  be  dted  from  the  state 
courts  holding  similar  views.  There  is  indeed 
an  entire  concurrence  of  opinion  as  to  the  ground 
upon  which  a  release  of  the  appellant  in  the 
present  case  is  asked,  namely,  that  his  fordble 
abduction  from  another  State,  and  conveyance 
within  the  jurisdiction  of  the  court  holding 
him,  is  no  objection  to  his  detention  and  trial 
for  the  offense  charged.  They  all  proceed  up- 
on the  obvious  ground  that  the  offender  a^inst 
the  law  of  the  State  is  not  relieved  from  liabilitv 
because  of  personal  injuries  received  from  pri- 
vate parties,  or  because  of  indignities  committed 
against  another  State.  It  would  indeed  be  a 
strange  conclusion,  if  a  party  charged  with  a 
criminal  offense  could  be  excused  from  answer- 
ing to  the  government  whose  laws  he  had  vio- 
lated because  other  parties  had  done  violence  to 
him,  and  also  commftted  an  offense  against  the 
laws  of  another  State. 

The  case  of  Ker  v.  lUinots,  dedded  by  this 
court,  119  U  S.  437  [80:421],  has  a  direct  bear- 
ing upon  the  question  presented  here,  whether 
a  forcible  and  illegal  capture  in  another  Stbte  rvtm 
is  in  violation  of  any  rights  secured  by  the  [•  *8j 
Constitution  and  laws  of  the  United  States.  In 
that  case  it  appeared  that  Eer  was  indicted  in 
Cook  County,  Illinois,  for  embezzlement  and 
larceny.  He  fled  the  country  and  went  to  Peru. 
Proceedings  were  instituted  for  his  extradition 
under  the  treaty  between  that  country  and  the 
United  States,  and  application  was  made  b^ 
our  government  for  his  surrender,  and  a  war- 
rant was  issued  by  the  President,  directed  to 
one  Julian,  as  messenger,  to  receive  him  from 
the  authorities  of  Peru,  upon  his  surrender, 
and  to  bring  him  to  the  United  States.  Julian 
having  the  necessary  papers  went  to  Peru,  but 
without  presenting  them  to  any  officer  of  the 
Peruvian  Government,  or  making  any  demand 
on  that  government  for  the  surrender  of  Ker, 
forcibly  arrested  him,  placed  him  on  board  the 
United  States  vessel  Essex,  then  lying  in  the 
harbor  of  Callao,  kept  him  a  close  prisoner 
until  the  arrival  of  tliat  vessel  at  Honolulu,  in 
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the  Hawaiian  Islands,  where,  after  some  deten- 
tion, he  was  conveyed  in  the  same  forcible 
manner  on  board  another  vessel,  in  which  he 
was  carried  a  prisoner  to  San  Francisco,  Cali- 
fornia. Before  his  arrival  in  that  State  the 
^vernor  of  Illinois  had  made  a  requisition  on 
the  Governor  of  California,  under  the  laws  of 
the  United  States,  for  his  delivery  as  a  fugitive 
from  justice.  The  Governor  of  California  ac- 
cordingly made  an  order  for  his  surrender  to  a 
person  appointed  by  the  Governor  of  Illinois 
to  receive  him  and  take  him  to  the  latter  State. 
On  his  arrival  at  San  Francisco  he  was  imme 
diately  placed  in  the  custody  of  this  agent,  who 
took  him  to  Cook  County,  where  the  process 
of  the  criminal  court  was  served  upon  him,  and 
he  was  held  to  answer  the  indictment.  He 
then  sued  out  a  writ  of  habeas  corpus  before  the 
Circuit  Court  of  the  State,  contending  that  his 
arrest  and  deportation  from  Peru  was  a  viola- 
tion of  the  treaty  between  that  government  and 
ours,  and  that  consequently  his  subsequent  de- 
tention under  the  process  of  the  state  court  was 
imlawful.  The  circuit  court 'remanded  him  to 
Jail,  holding  that  whatever  illegality  might 
Lave  attended  his  arrest  it  could  not  affect  the 
jurisdiction  of  the  court,  or  release  him  from 
liability  to  the  State  whose  laws  he  had  violated. 
He  then  applied  to  Uie  Circuit  Court  of  the 
[714]  United  States  for  a  writ  of  habeM  earptu,  ask- 
ing his  release  upon  the  same  ground;  but  the 
court  refused  it,  holding  that  it  was  not  compe- 
tent to  look  into  the  circumstances  under  which 
the  capture  and  the  transfer  of  the  prisoner 
from  rem  to  the  United  States  were  made,  nor 
to  free  him  from  the  consequences  of  the  law- 
ful process  which  had  been  served  upon  him 
for  the  offense  which  he  was  charged  with  hav- 
ing committed  in  the  State  of  Illinois.  When 
arraigned  on  the  indictment  in  the  trial  court 
he  raised  similar  questions  on  a  plea  in  abate- 
ment, which  was  held  bad  on  demurrer;  and 
after  conviction  be  carried  the  case  on  a  writ  of 
error  to  the  Supreme  Court  of  the  State,  where 
the  same  conclusion  was  reached,  and  the  judg- 
ment against  him  was  affirmed.  He  then 
brought  the  case  to  this  court,  where  it  was  con- 
tended that  under  the  treaty  of  extradition  with 
Peru,  he  had  acouired  by  his  residence  in  that 
country  a  right  of  asylum — ^a  right  to  be  free 
from  molestation  for  the  crime  committed  in 
Illinois— a  right  that  he  should  be  forcibly  re- 
moved from  Peru  to  the  State  of  Illinois  only 
in  accordance  with  the  provisions  of  the  treaty, 
and  that  this  right  was  one  which  he  could  as- 
sert in  the  courts  of  the  United  States.  Bu^ 
the  court  answered  that  there  was  no  language 
in  the  treaty  on  the  subject  of  extradition 
which  said  in  terms  that  a  party  fleeing  from 
the  United  States  to  escape  punishment  for  a 
crime  became  thereby  entitlea  to  an  asylum  In 
the  country  to  which  he  had  fled;  that*it  could 
not  be  doubted  that  the  Government  of  Peru 
might,  of  its  own  accord,  without  any  demand 
from  the  United  States,  hav«  surrendered  Ker 
to  an  agent  of  Illinois,  and  that  such  surrender 
would  nate  been  valid  within  Peru;  that  it 
could  not,  therefore,  be  claimed,  either  by  the 
terms  of  the  treaty  or  by  implication,  that  there 
was  given  to  a  fugitive  from  justice  in  one  of 
those  countries  auy  right  to  remain  and  reside 
in  the  other;  and  that  if  the  right  of  asylum 
meant  an^lbing  it  meant  that. 
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So  in  this  case,  it  is  contended  that,  because 
under  the  Constitution  and  laws  of  the  United 
States  a  fugitive  from  Justice  from  one  State 
to  another  can  be  surrendered  to  the  State 
where  the  crime  was  committed,  upon  proper 
proceedings  taken,  he  has  the  right  of  asylum  [715] 
m  the  State  to  which  he  has  fled,  unless  removed 
in  conformity  with  such  proceedings,  and  that 
this  ri^ht  can  be  enforced  in  the  courts  of  the 
United  States.  But  the  plain  answer  to  this 
contention  is  Uiat  the  laws  of  the  United  States 
do  not  recognize  any  such  ri^ht  of  asylum,  as 
is  here  claimed,  on  the  part  of  a  fugitive  from 
justice  in  any  State  to  which  he  has  fled;  nor 
have  they,  as  already  stated,  made  any  provi- 
sion for  the  return  of  parties  who,  by  violence 
and  without  lawful  authority,  have  been  ab- 
ducted from  a  State.  There  is,  therefore,  no 
authority  in  the  courts  of  the  United  States  to 
act  upon  any  such  alleged  right.  In  Ker  v. 
lUinoia  the  court  said  that  the  question  of  how 
far  the  forcible  seizure  of  the  defendant  in 
another  country,  and  his  conveyance  by  vio- 
lence, force,  or  fraud  to  this  country  could  be 
made  available  to  resist  trial  in  the  state  court 
for  the  offense  charg^  upon  him,  was  one 
which  it  did  not  feel  called  upon  to  decide,  for 
in  that  transaction  it  did  not  see  that  the  Con- 
stitution, or  laws,  or  treaties  of  the  United 
States  guaranteed  to  him  any  protection.  So  in 
this  case  we  say  that,  whatever  effect  may  be 
given  by  the  state  court  to  the  illegal  mode  in 
which  the  defendant  was  brought  from  another 
State,  no  rie^ht,  secured  under  the  Constitution 
or  laws  of  thb  United  States,  was  violated  by 
his  arrest  in  Kentucky,  and  imprisonment  there, 
upon  the  indictments  found  against  him  for 
murder  in  that  State. 

It  foUotos  that  the  judgment  qf  the  court  beUns 
must  be  affirmed, 

Mr,  Justice  Bradley,  dissenting^: 
I  dissent  from  the  judgment  of  the  court  in 
this  case.    In  my  opinion  the  writ  of  habeas 
corpus  was  properly  issued,  and  the  prisoner, 
Mtmon,  should  have  been  dischar^;ed  and  per- 
mitted to  return  to  West  Virginia.    He  was 
kidnapped  and  carried  into  Kentucky  in  plain 
violation  of  the  Constitution  of  the  United 
States,  and  is  detained  there  in  continued  via- 
lation  thereof.    It  is  true,  he  is  charged  with 
having  committed  a  crime  in  Kentucky.    Bat       [7lfl 
the  Constitution  provides  a  peaceable  remedy 
for  procuring  the  surrender  of  persons  charged 
with  crime  and  fleeing  into  another  State.  This 
provision  of  the  Constitution  has  two  objects: 
the  procuring  possession  of  the  offender,  and 
the  prevention  of  irritation  between  the  States, 
which  mij^ht  arise  from  giving  asylum  to  each 
other's  criminals,  and  from  violently  invadinf 
each   other's   territory  to  capture  them.     It 
clearly  implies  tliat  there  shall  be  no  resort  to 
force  for  this  purpose.    The  Constitution  has 
abrogated,  ana  the  States  have  surrendered,  all 
right  to  obtain  redress  from  each  other  by  force. 
The  Constitution  was  made  to  * 'establish  jus- 
tice" and  "insure  domestic  tranquillity;"  and  to 
attain  this  end  as  between  the  States  them- 
selves, the  judicial  power  was  extended  "*to 
controversies  between  two  or  more  States,"  and 
they  were  enjoined  to  deliver  up  to  each  other 
fugitives  from  justice  when  oemanded,  and 
even  fugitives  from  service.   This  manifest  care 
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to  proyide  peaceable  means  of  redress  between 
them  is  utterly  irreconcilable  with  an j  right  to 
redress  themselves  by  force  and  violence;  and, 
of  course,  what  is  unconstitutional  for  the 
States  is  unconstitutloDal  for  their  citizens.  It 
is  undoubtedly  true  that  occasional  instances  of 
unlawful  abduction  of  a  criminal  from  one 
State  to  another  for  trial  have  been  winked  at; 
and  it  has  been  held  to  be  no  defense  for  the 
prisoner  on  his  trial.  Such  precedents  are 
founded  on  those  which  have  arisen  where  a 
criminal  has  been  seized  in  one  country  and 
forcibly  taken  to  another  for  trial,  in  the  ab- 
ience  of  any  international  treaty  of  extradition. 
It  is  obvious  that  such  cases  stand  on  a  very 
different  ground.  It  is  there  a  question  be- 
tween independent  nations  bound  by  no  ties  of 
mutual  obbgation  on  the  subject,  and  at  liberty 
to  adopt  such  means  of  redress  and  retaliation 
as  thev  please.  But  where  an  extradition 
treaty  does  exist,  and  a  criminal  has  been  de- 
lirered  up  under  it,  be  cannot,  without  viola- 
ting the  treaty,  be  tried  for  any  other  crime  but 
that  for  which  he  was  delivered  up.  (T,  8,  v. 
Bau$cher,  119  U.  8.  407  [80: 425].  This  shows 
that,  even  when  rightfully  obtained  for  one  of- 
fense, he  cannot  be  prosecuted  for  another.  It 
is  true  that  in  the  same  volume  is  f  oimd  the 
[717]  case  of  Ker  ▼.  IlHnais,  Id.  437  pO:  421]  in 
which  it  was  held  not  to  be  a  good  plea  to  an 
indictment,  that  the  prisoner  was  kidnapped 
from  Peru,  with  which  country  we  had  an 
extradition  treaty.  But  this  was  because,  as 
before  said,  the  prisoner  himself  cannot  set  up 
the  mode  of  his  capture  by  way  of  defense,  if 
the  State  from  which  he  was  abducted  makes 
DO  complaint.    Peru  made  none. 

But  this  is  not  such  a  case.  The  State  from 
which  Mahon  was  abducted  has  interposed,  not 
only  by  a  formal  demand  for  his  restoration, 
but  by  suing  out  a  Tidbeas  corpus.  Perhaps  the 
writ  might  have  been  sued  out  of  this  court,  as 
the  controversy  had  come  to  be  a  controversy 
between  the  States,  Kentucky  having  availed 
herself  of  the  fruits  of  the  unlawful  abduction 
by  retaining  the  victim,  and  refusing  to  restore 
Lim  on  demand.  The  State  of  West  Virginia, 
however,  has  elected,  as  she  might  do,  to  have 
the  writ  directed  only  to  the  person  holding 
llabon  in  custody.  I  take  this  to  be  a  legal 
and  apt  remedy  to  settle  the  case  by  peaceable 
judicial  means. 

A  requisition  would  not  apply.  That  is  pro- 
vided for  the  extradition  of  fugitives  from  jus- 
tice, it  would  apply  for  the  delivery  up  of  the 
kidnappers,  but  not  for  the  restore  tion  of  their 
Ticiim.  It  is  a  special  constitulional  remedv, 
addressed  bv  the  executive  of  one  State  to  the 
eiecuiive  of  another,  imposing  a  constitutional 
duty  ol  extradition  when  properly  made  in  a 
proper  case.  But  the  present  case  is  a  different 
one.    It  is  not  the  surrender  of  a  fugitive  from 


eorptu  is  not  only  the  proper  legal  remedy,  but 
a  most  salutary  one.  It  is  calculated  to  allay 
strife  and  irritation  between  the  States  bv  se> 
curing  a  Judicial  and  peaceful  dedsion  of  the 
controversy. 

But  it  is  contended  that,  although  it  may  be 
within  the  spirit  of  the  Oonstitutfon,  it  is  not  [71S] 
within  its  letter,  and  special  legislation  is  nec- 
essary to  enable  the  courts  or  Judges  to  issue  a 
habeas  eoTpus,  I  do  not  think  that  the  conclu- 
sion follows.  Congress,  from  the  begiiming, 
clothed  the  courts  and  Judges  of  the  United 
States  with  the  g^eneral  power  to  issue  writs  of 
habeas  corpus;  with  the  restriction,  at  first,  not 
to  extend  to  prisoners  injail,  unless  in  custody 
under  authority  of  the  United  States,  etc  But 
in  1833,  1842,  and  1867  this  restriction  was 
modified,  and  by  the  last  Act  removed  alto- 
gether '  'in  all  cases  where  any  person  may  be 
restrained  of  his  or  her  liberty,  in  violation  of 
the  Constitution,  or  of  any  treaty  or  law  of  the 
United  States."  14  Stat,  at  L.  885.  Rev.  SUt^ 
sec.  753.  And  see  Ex  pa/rU  Parks,  93  U.  S.  18, 
22  £23: 787,  788],  where  the  reference  to  14  Stat 
at  \j.  should  be  p.  385  instead  of  p.  44.  This 
is  legislation  enough.  A  citizen  of  West  Vir- 
einia  is  deprived  of  bis  liberty  contrary  to  the 
Constitution  and  laws  of  the  United  States. 
The  exigencv  has  arisen  in  which  the  law  ap- 

?»lies;  and  ii  the  party  himself  is  precluded 
rom  setting  up  his  wrongful  abduction  as  a 
defense  to  an  indictment,  and  perhaps  pre- 
cluded from  demanding  his  discharge  on  Tuibeas 
corpus,  his  State  has  intervened  for  his  protec- 
tion, and  has  sued  out  the  writ  But  1  think 
that  his  own  application  for  the  writ  is  well 
grounded.  He  &  not  in  the  situation  of  a  crim- 
inal who  has  been  abducted  from  a  State  which 
takes  no  Interest  in  his  case.  His  restoration 
has  been  demanded  b^  lus  State;  and  habeas 
corpus  may  be  issued  either  at  his  own  mstance 
or  that  of  the  State. 

This  court  does  not  hesitate,  on  the  plea  of 
insufficient  legislation,  to  issue  the  writ  of 
habeas  corpus  as  an  appellate  remedy  wherever 
a  citizen  is  deprived  of  his  liberty  in  violation 
of  the  Constitution  or  laws  of  the  United  States, 
and  is  refused  a  discharge  by  other  tribunals, 
and  has  no  other  remedy.  See  Ex  parte  Eayall, 
112  U.  S.  181  [28: 690];  Ex  parte  BoyaU,  117 
U.  S.  241  [29:  »68]. 

I  think  that  the  judgment  of  the  circuit  court 
should  be  reversed,  and  the  prisoner  restored 
to  his  liberty,  with  permission  to  return  to  the 
State  of  West  Virginia. 

I  am  authorized  to  say  that  Mr.  Justiu 
Ian  concurs  in  this  opinion. 


ERMANCE  DB  ST.  ROMES,  Appt,, 
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ausiice  which  is  sought,  but  the  surrender  of  a  ugjVEE  STEAM  COTTON-PRESS  COM* 
utizen  unconstitutionally  abducted  and  held  in  ' 
custody.  Tbere  must  he  some  remedy  for  such 
t  wrong.  It  cannot  be  that  tlie  States,  in  sur- 
rendering their  riffht  of  obtaining  redress  by 
miliitry  force  and  reprisals,  have  no  remedy 
whatever.  It  was  RUi^gestcd  by  counsel  that 
the  State  of  West  Virginia  might  sue  the  State 
of  Kentucky  for  damages.  This  suggestion 
«ouid  not  have  been  seriously  made.  No;  the 
'wJiedy  adopted  was  the  proper  one.    Habeas 
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Res  judicata— fMfW/%  of  corporation  f&r  issuing 
stock  to  a  wrong  parijf^-prescripUonr-^nin' 
terrupted  period. 

(See  B.  0.  Reporter's  ecL  OlI^EBL) 

1.  A  dismissal  of  a  suit  for  want  of  parties  does 
not  render  the  subject  of  oontroversy  rMit|d<c€ita. 
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It  leaves  the  merits  unconsidered  and  undisposed 
of. 

2.  If  a  corporation  has,  by  neffligenoe,  canceled  a 
person's  stock,  and  issued  certincates  therefor  to  a 
third  party,  who  has  purchased  it  from  one  not 
authorized  to  sell  it,  the  true  owner  is  not  bound 
to  pursue  such  pufchaser,  but  may  call  directly 
upon  the  corporation  to  do  him  justice  by  rer''su3inff 
his  stock  or  paying  him  for  its  value. 

3.  In  an  action  for  that  purpose,  the  corporation 
cannot  rely  on  the  prescription  of  three  years  es- 
tablished by  the  Code  of  Louisiana  in  reward  to  pos- 
session of  a  movable.  It  seems  that  the  prescrip- 
tion of  ten  years  applies  in  such  State,  to  such  a 
case. 

4.  Where  there  has  not  been  an  uninterrupted 
period  of  ten  years  in  which  prescription  could  run 
between  fiuits  brouprht  for  the  dividends  in  such 
case,  the  defense  of  prescription  falls. 

[No.  139.1 
Argued  Jan.  SO,  1888,    Decided  May  U,  1888, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  dismissing  a  suit  to  compel 
defendant,  the  Levee  Steam  Cotton-Press  Com- 
pany, to  ijsue  to  complainant  a  certificate  for 
shares  of  its  capital  stock  which  were  unlawful- 
ly canceled  and  transferred  to  other  parties,  and 
to  recover  the  dividends.    Reversed. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  Charles  Louque,  for  appellant. 

Mr.  Wm.  A.  Maury,  Asst.  Atty-Gen.,  for 
appellee. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  is  a  suit  in  equity  instituted  in  the  court 
below  on  the  9th  of  December,  1882,  by  the  ap- 
pellant, as  heir  of  ber  mother  and  brothers, 
against  the  appellee,  to  compel  the  latter  to 
issue  to  the  appellant  a  certificate  for  si2cty-six 
shares  of  its  capital  stock,  which  are  charged 
to  have  been  unlawfully  canceled  and  trans- 
16151  ^^"^^  ^  other  parties  without  authority;  and 
*■  ^  to  recover  the  dividends  on  said  stock  since  the 
year  1853.  The  bill  states  that  in  .1845  the  com- 
plainant's mother,  widow  de  St.  Romcs,  be- 
came the  owner  of  said  sixty-six  shares  of  stock, 
and  received  two  certificates  therefor,  one  for 
forty- three  shares  and  the  other  for  twenty- 
three  shares;  but  that  on  the  29th  of  July,  1853, 
the  defendant,  without  authority  from  the 
widow  de  St.  Romes,  by  mistake  and  in  fraud 
of  her  rights,  cancelea  said  certificates,  and 
has  ever  since  refused  to  recognize  her,  her 
heirs  or  assigns,  as  the  owners  thereof;  that  in 
1861  Madame  de  St.  Romes  sued  the  Company 
for  the  dividends  accruing  on  said  stock,  and, 
by  judgment  rendered  in  June,  1868,  recovered 
the  dividends  for  1848,  1849,  1852,  and  1853; 
that  in  April,  1876,  the  present  complainant,  as 
owner  of  said  shares,  instituted  a  suit  in  the 
Superior  District  Court  of  New  Orleans  against 
the  appellee,  which  was  ended  by  a  nonsuit  in 
1882.  The  bill  then  states  the  amount  of  divi- 
dends declared  by  the  defendant  si  nee  1853,  and 
prays  relief  as  above  stated. 

The  defendant,  in  its  answer,  admits  that  the 
widow  de  St.  Romes  was  owner  of  stock  from 
1845  to  1858;  but  that  she  transferred  the  same 
through  ber  agent  on  the  29th  of  July,  1853, 
and  has  never  owned  them  since;  that  her 
agent  was  Pierre  Dcverges,  who  acted  as  her 
attorney  in  fart  in  the  raanagemeut  of  her  busi- 
ness for  man^'  years,  being  held  out  by  her  to 
the  community  as  such,  with  power  to  dispose 
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of  her  property;  that  the  stock  in  question  wat 
sold  by  Dcverges,  as  the  widow's  agent  and  at- 
torney in  fact,  to  one  Cohen  on  the  day  men- 
tioned, and  transferred  to  him  on  the  books  of 
the  Company;  and  from  that  time  Cohen  and 
those  claiming  under  him  have  been  in  posses- 
sion of  said  stock,  with  right  to  all  dividends; 
that  to  effect  the  sale  of  the  stock  the  widow 
de  St.  Romes  delivered  her  certificates  of  stock 
to  her  said  agent,  and  he  surrendered  them  to 
the  defendant,  and  new  certificates  were  \b- 
sued  to  the  purchaser.  The  answer  further 
states  that  the  books  and  papers  of  the  defend- 
ant were  destroyed  b^  fire  in  1859,  and  that  its 
secretary,  who  superintended  the  transfers  of 
its  stock,  and  Deverges,  have  both  been  dead 
many  years,  and  that  the  widow  never  assumed 
to  assert  any  claim  to  the  stock,  until  the  | 
suit  brought  by  her  iu  1861;  it  states  that  Cohen 
sold  the  sixty-six  shares  to  Peschier  &  Forstall, 
who  sold  them  to  A.  &  M.  Heine,  who  trans- 
ferred them  to  one  H.  Cally,  the  present  owner, 
and  that  these  persons  have  successively  owned 
and  possessed  said  stock  in  good  faith,  by  just 
title,  and  received  the  dividends  thereon  to  the 
present  time.  The  answer  sets  up  the  prescrip- 
tion of  three  years  and  of  ten  years.  It  fur- 
ther states  that  in  1871  the  widow  de  St.  Romet 
instituted  suit  in  the  Superior  District  Court  of 
the  Parish  of  New  Orleans  against  the  defend- 
ant and  the  then  owners  of  the  stock,  holding 
under  said  sale  to  Cohen,  and  claimed  s^ 
stock  and  the  dividends  which  accrued  after 
1854,  which  suit  was  finally  decided  by  the 
Supreme  Court  of  Louisiana  in  March,  1879; 
and,  although  the  widow  attempted,  before  the 
decision  was  announced,  to  withdraw  the  suit 
(then  on  appeal)  on  the  pretense  of  an  assign- 
ment of  her  interest  therein  to  her  son  Eugene, 
in  November,  1867,  the  court,  under  article 
901  of  the  Code  of  Practice,  refused  to  dismisi 
the  case  on  that  account,  and  gave  Judgment 
against  the  said  widow  de  St.  Romcs  on  the 
ground  of  prescription.  The  answer  sets  up 
this  judgment  as  res  judicata  in  defense  to  the 
present  suit.  The  answer  further  states  that  in 
April,  1876,  the  present  complainant  instituted 
suit  against  the  defendant  in  the  Superior  Court 
for  the  Parish  of  New  Orleans,  claiming  the 
shares  and  dividends  now  sued  for;  which  suit 
was  finally  dismissed  for  want  of  proper  par- 
ties; the  answer  claims  that  this  decision  also 
makes  the  case  res  judicata,  and  precludes  the 
complainant  from  a  recovery  in  this  suit.  Some 
further  supplemental  pleadings  were  filed  in 
the  case,  but  they  need  not  be  stated  here. 

The  material  questions  are:  (1)  whether  the 
matter  in  controversy  is  r^ajt^tca to/  (2)  whetli- 
er  the  suit  is  defective  for  want  of  proper  pax^ 
ties;  (3)  whether  the  claim  is  prescribed;  and 
(4)  if  none  of  these  defenses  can  be  maintained, 
whether  the  stock  was  transferred  by  authority 
of  Madame  de  St.  Romes. 

The  first  question  requires  us  to  direct  our 
attention  to  the  suits  that  were  brought  against 
the  defendant  in  relation  to  the  stock  and  ito 
dividends.  The  first  suit  was  commenced  in 
January,  1861,  and  terminated  by  the  judgment 
of  the  Supreme  Court  of  Louisiana  in  January, 
1868.  It  was  brought  by  Madame  de  St.  Romai 
against  the  defendant  to  recover  the  dividends 
for  the  years  1848.  1849,  1852,  1853,  and  to  be 
i  recognized  as  holder  and  owner  of  the  stock 
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flince  1853  and  entitled  to  all  dividends  declared 
thereon  since  that  time,  with  judgment  for  the 
same;  or,  in  default  of  payment  of  said  divi- 
dends, judgment  for  the  value  of  the  shares  and 
teterest  thereon  from  1858.  The  court  gave 
jadgmeot  in  the  plaintiffs  favor  for  the  divi- 
dends of  1848,  1849,  1852, 1853,  which  accrued 
before  the  transfer  of  the  stock,  not  heing  sat- 
ined of  Deverges'  authority  to  collect  tnem; 
but  as  the  allegS  transferee  of  the  stock  was 
Dot  a  party  to  the  suit,  it  was  held  that  the 
plaintiff  could  not  he  justly  recognized  as 
owner  of  tiie  stock  in  question;  nevertheless 
her  right  to  dalm  it  in  a  direct  action  was  re- 
BervedT 

It  is  dear  that  nothing  was  determined  in  this 
action  with  regard  to  the  validity  of  the  sale 
and  transfer  of  the  stock.  Near  the  close  of 
the  poceedings  on  the  28d  of  Novemher,  1867, 
Madame  de  St.  Homes  executed  a  transfer  to 
her  son  Eugene  de  St.  Homes  of  all  her  inter- 
est in  the  case  then  x>ending,  and  subrogated 
him  to  all  lier  rights,  claims  and  demands  that 
mifbt  result  against  said  Company.  On  June 
9, 1868,  this  transfer  was  filed  of  record  in  the 
cause,  and  the  money  recovered  in  the  suit  was 
ordered  to  be  paid  to  Eugene  de  St  Homes. 

On  the  20th  of  June,  1871,  the  widow  de  St. 
Romes  commence  a  new  action  against  the  de- 
fendant, praying  that  ^e  might  be  recognized 
as  the  owner  ox  the  stock;  that  the  canceling 
of  the  certificates  might  be  declared  void  and 
the  transfer  void,  and  that  the  defendant,  the 
Levee  Cotton-Press  Company,  be  ordered  to 
pay  her  all  the  dividends  wnich  had  accnied 
on  the  stock  since  1853,  with  legal  interest. 
In  pursuance  of  the  decision  of  the  court  in  the 
previous  case  she  made  the  then  holders  of  the 
stock  parties  defendant. 

Dunns  the  progress  of  this  suit,  in  May,  1874, 
Eugene  ae  St.  Homes  died  intestate,  leaving  as 
ritioi  ^*>^®  heivB  his  mother,  his  brother  Victor, 
lots]  and  the  present  plaintiff,  Ermance  de  St.  Homes. 
In  August,  1874,  Victor  also  died  intestate, 
leaving  as  his  sole  heirs  his  mother  and  his  sis- 
ter Ermance.  On  the  21st  of  October,  1874,  the 
widow  de  St.  Homes,  the  mother,  renounced 
the  succession  of  her  sons  in  favor  of  her  daugh- 
ter Ermance. 

The  suit  still  went  on  in  the  name  of  the  wid- 
ow, and  in  November,  1874,  the  superior  dis- 
trict court  dismissed  the  plahitiff's  demand,  on 
the  ground  that  it  was  prescribed.  The  widow 
appoded,  and  the  supreme  court  affirmed  the 
judnnent.  Quoting  the  Civil  Code,  the  court 
said: /'Shares  or  interests  in  banks  and  other 
companies  of  commerce  or  Industrv  are  con- 
sidered, as  movables.  Civ.  Code,  466.  Three 
years  in  good  faith,  except  where  the  thing 
was  let  or  stolen,  rives  a  prescriptive  title  to 
movables.  Civ.  Code,  8472.  Ten  years,  with- 
out  title  or  good  faith  (Civ.  Code,  8476).  The 
defendants  possessed  under  a  title  and  person- 
ally in  good  faith  for  eighteen  years  before  this 
roit  was  brought." 

Before  this  judgment  was  rendered,  the  plain- 
Hu  wished  to  dismiss  the  biU ,  bv  reason  of  hav- 
^g  parted  with  her  interest  to  her  son  Eugene; 
wit,  under  article  Wl  of  the  Code  of  Practice, 
uie  court  refused  to  dismiss  it  Still,  as  she 
Jjd  actually  parted  with  her  interest,  the  de- 
^«oc  ifi  not  binding  on  her  transferee  or  his 
heirs.  So  that  this  judgment  also  fails  to  make 
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the  present  case  res  judicata.  The  decision  of 
the  court,  however,  is  instructive  in  relation  to 
the  law  of  Louisiana,  and  may  assist  us  in  the 
further  coiisideration  of  the  case. 

Whilst  this  suit  was  in  progress,  on  the  1st 
of  April,  1876,  the  present  complainant,  Er- 
mance de  St.  Homes,  commenced  a  suit  against 
the  defendant  In  the  superior  district  court  to 
recover  the  dividends  on  the  sixty- six  shares  of 
stock  which  accrued  after  the  year  1853  down 
to  the  commencement  of  the  suit  She  based 
her  claim  on  the  allegation  that  she  was  the 
owner  of  the  said  shares  of  stock  by  inheritance 
from  her  brother  Eugene,  who  was  transferee 
of  her  mother,  etc.  The  supreme  court,  on  ap- 
peal, dismissed  the  action  for  want  of  proper 
parties,  holding  that  the  persons  having  pos- 
session and  claiming  to  be  the  owners  of  Uie 
stock  should  be  made  parties,  because  their  ad- 
verse rleht  could  not  be  disposed  of  in  a  suit  in  [019] 
which  tnev  were  not  parties;  that  the  ground- 
work of  the  plaintiff's  action  was  the  owner- 
ship of  the  stock;  that  if  she  was  not  owner  of 
the  stock  she  could  not  claim  the  dividends: 
that  the  examination  of  the  ownership  in  the 
absence  of  those  to  whom  the  stock  had  been 
transferred,  and  who  were  in  possession  of  it. 
and  had  regularly  received  the  dividends,  would 
be  barren  of  any  practical  result  Thie»  judg- 
ment was  rendered  in  1882.  But  a  dismissal 
of  a  suit  for  want  of  parties  does  not  render 
the  subject  of  controversy  res  judicata.  It 
leaves  the  merits  unconsidered  and  undisposed 
of.  We  are  of  opinion  that  the  defense  of  res 
judicata  cannot  be  sustained. 

In  the  same  year  (1882)  in  which  the  last 
judgment  was  rendered  by  the  Supreme  Court 
of  Louisiana  the  complainant  filed  her  biU  in 
the  present  suit,  agam  without  making  the 
owners  of  the  stock  parties.  She  founds  her 
claim,  as  in  the  former  suit,  upon  her  owner- 
ship of  the  stock,  alleging  thAt  neither  her 
mother  nor  her  brothers  ever  authorized  the 
transfer  of  it,  and  that  the  cancellation  of  the 
certificates  was  done  by  mistake,  and  was  a 
fraud  against  the  widow  de  St  Homes. 

If  the  Supreme  Court  of  Louisiana  was  right 
in  dismissing  the  suit  for  want  of  proper  par- 
ties, the  present  suit  is  obnoxious  to  the  same 
objection.  True,  it  has  been  developed  in  the 
pleadings,  that  the  stock  had  been  so  often 
transferred  and  had  become  so  blended  with 
other  stock  that  it  could  not  now  be  identified, 
and  the  present  owners  could  not  be  ascer- 
tained, fiut  is  not  that  a  result  of  the  long  de- 
lay of  the  compliant  and  those  from  whom 
she  derived  her  interest?  The  present  suit  was 
not  commenced  until  nearly  thirty  years  after 
the  transfer  of  the  stock  by  Deverges  as  attor- 
ney in  fact  of  Madame  de  St  Homes.  Even  if 
prescription  has  been  sufficiently  interrupted  to 
give  the  complainant  a  locus  standi  in  court, 
notwithstanding  the  lapse  of  time,  she  may 
nevertheless  be  subject  to  other  disadvantages 
resulting  therefrom  which  cannot  be  cured. 

But  was  the  Louisiana  court  right  in  its  con* 
elusion  as  to  necessary  parties?  If  a  corpora- 
tion has  by  negligence  canceled  a  person's 
stock,  and  issuedf  certificates  therefor  to  a  third  1 620] 
party*  who  has  purchased  it  from  one  not  au- 
thorized to  sell  it,  is  the  true  owner  bound  to 
pursue  such  purchaser,  or  may  he  directlv  call 
upon  the  corporation  to  do  him  right  and  jus- 
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tice  bv  replodng  Mb  stock,  or  ps^lDg  blm  for 
1(8  ralue?  Tbe  weight  of  autboriij  would 
■eem  to  be  In  favor  of  the  latter  ilterDatiTe. 
See  WaUm  TInionTtl.  Co.  v.  DaimpoTt.mV. 
8.  869  [34:1047];  Loringt.  aUi^mry  3£iUt,X25 
Hasa.  138;  Pratt  t.  Taunton  Copper  Mfg.  Co. 
laSHaas.  WQ;  Pmneylainia  R.  R.  Q>.'»  Appeal, 
86  Pa.  80;  Loring  t.  Fiite,  104  U.  B.  22S  [86: 
713];  aalubury  MiOt  r.  Toumtend.  109  Uasg. 

lis. 

Then  will  the  plea  of  prescription  av»i]  the 
defendantT  Tbe  Supreme  Court  of  Louisiaiui 
decided  in  the  second  suit  brought  by  the  wid- 
ow (81  La.  Ann.  234,  239),  that  three  years' 
poaaearioQ  in  f^ood  taiih  of  a  movable — which 
corporate  stock  Is  declared  to  be,  Ciril  Code, 
474  {406)— is  sufficient  to  give  good  title.  Civ. 
Code,  8506  (34731.  But  that  decision  was  based 
on  die  ttaeoTy  that  tbe  owner  was  bound  to 
purmie  her  stock  afloat  those  who  had  ob- 
taioed  possesaioD  of  it,  and  in  obedience  to  that 
view  she  had  made  them  parties;  and  it  was  in 
reference  to  tucb  persons  that  tbe  prescription 
of  three  years  was  allowed.  It  could  not  ap- 
ply to  tbe  defendant,  because  the  defendant 
never  had  powesdoo  of  the  stock.  It  was  an- 
■werable  for  carelessly  and  negligently  allow- 
ing the  tranaferees  to  obtain  pOBaesdon  of  It 
It  follows  that  the  Corporation  cannot  rely  on 
the  prescription  of  three  years;  but  onl^  on  the 
prescription  of  one  year,  whidi  is  applicable  to 
the  commission  of  offenses  and  quati  offenses 
(and  which  was  not  pleaded);  or  on  that  of  ten 
years,  which  is  appitcabie  to  personal  actions 
generally.  Civ.  Code,  3586  (8501),  3544  (3508). 
In  Ckue  v.  dCiutu  Bank,  100  U.  8.446  [25: 
695],  which  was  ■  soit  to  recover  damages  for 
refusal  on  the  part  of  tbe  Crescent  City  Bank  to 
permit  a  tranafer  of  shares  on  its  books,  ^r. 
Juatiee  Clifford,  delivering  tbe  opinion  of  the 
court,  cited  a  number  of  Louisiana  authorities, 
a  show  that  in  such  a  case  as  that  the  prescrip- 


belong  to  the  samecalcKOry.      

the  cases  referred  to  by  Juitiee  Clifford  was 
that  of  Percf/  v.  White,  7  Rob.  (La.)  513,  which 
(6X11  ^"^  ^  ^''^'' "  stockholders  against  (be  directors 
of  a  bank  for  damages  and  losses  sustained 
through  tbeir  negligence,  fraud  and  mtsmau' 
agement  of  the  affairs  of  the  bank.  The  Su- 
preme Court  of  Louisiana  held  this  to  been  ac- 
tion for  damages  ex  tonlraetu  against  manda- 
taries, or  agents.  We  have  looked  into  the 
Louldana  Iteports  to  some  extent  and  have  not 
been  able  to  nud  any  decisions  contrary  to  the 

general  tenor  of  those  on  which  this  court  re- 
ed in  Owf  V.  Ciliieni  Bank. 
It,  therefore,  the  defendant  can  only  plead 
prescription  of  ten  veors,  the  question  remains, 
whether  it  is  available  in  this  case;  and  it 
would  seem  to  be  clear  that  it  Is  not  For 
though  tbe  transfer  complained  of  took  place 
b  1853.  the  widow  de  St.  Romcs  brought  her 
action  In  1861,  after  the  lapse  of  only  eight 

¥»is;  and  it  was  not  terminated  until  lg(>S. 
be  complainant  commenced  her  action  in  the 
■tate  court  In  I87S,  after  an  interval  of  only 
eight  years,  and  this  action  wasnot  terminated 
until  1863.  The  present  action  was  commenced 
in  tbe  same  year.  So  that  there  has  never  been 
■n  unintemipted  period  of  ten  years  in  which 
prescription  could  run.  It  follows  that  the  de- 
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3G18  (8484);  BitMre  v.  Spenter,  3  Mart.  0.  E 
79, 88;  Badbn  v.  BaAan,  4  La.  Ann.  487,  470; 
Turner  v.  MeMain,  39  La.  Ann.  298,  300. 

Thedefendant's  counsel  feeling,  nodoubt,  the 
uncertaintrv  of  the  defenses  referred  to,  dwelt 
with  much  emphasis  and  Inirenuity  upco  the 

E resumptive  proofs  of  the  transfer  of  Uie  stock 
eing  made  by  Devergee  with  the  knowledge 
and  authority  of  Madame  de  St.  Komes.  It  is 
unnecessary  to  say  more  on  this  subject  than 
that  tbe  proofs  referred  to  laU  to  aatisl^y  us  that 
any  authority  was  given,  or  that  the  transfer 
was  acquiesced  In.  The  Supreme  Court  of 
Louisiana  entertained  tbe  same  oploion  in  the 
case  bruDgbt  in  1881,  and  very  clearly  ex- 
pressed it,  although  they  made  no  decision  on 
the  sabject  in  consequence  of  what  they  con- 
sidered a  want  of  proper  parties. 

The  deerte  €^  via  Cireait  Court  U  reverted 
and  the  eaiue  remanded,  ut'tA  inetrvetion*  to 
take  further  proeeeding§  in  oonformity  with  thit 
opinion. 


ZENAS  G.  ROBBINS,  Aj^l., 


CLARENCE  H.  GLARE  bt  al.,  AppU., 

ZENAS  0.  BOBBINa 
Sees,  a  "BobMni  V  RolU7u,"Beportar^  «d.CB- 

Deeition  on  the/aeU—tulrrogation—interpoiated 


CROSS  appeals  from  a  decree  of  the  Supreme 
Court  of  tbe  District  of  Columbta,  subro- 
gating complainant  to  tbe  lien  under  certain 
morigages  or  deeds  of  iru«t  and  adjudging  s 


Tlie  facts  are  fully  sutod  in  tbe  opinion. 
Maen.  John  Seldea  end  QeorKe  F-  Ed- 

mnnda.  for  Zenas  C.  Elobbins; 

The  written  contract  merged  all  previoua 
negotiations,  and  is  presumed  in  law  lo  express 
tbe  final  understanding  of  tlie  parties, 

BrauU^  v.  U.  S.  96  U.  8.  173  (24:624);  Foto- 
mae  Bteamboat  Co.  v.  Upper  Potomae  Steamb^t 

r:7  I.  s. 
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Oo,  109  U.  8. 680  (27:1078);  Van  Km  v.  Mayor, 
iU,  0/  Washington,  2^)  U.  8. 4  Pet.  285  (7:  860). 

No  one  can  oe  subrogated  to  the  benefit  of  a 
lecuri^  which  he  has  undertaken,  for  value, 
to  discharge. 

Sheld.  Subr.  §§  24,  25,  46-47;  Bamolds  ▼. 
OratDforditilU  Fir$l  Nat.  Bcmk,  112  U.  8.  406, 
413(28:788, 786);  BiehardmnY.  Traver,  Id.  428, 
482  (28:804, 807). 

Payment  of  an  incumbrance  by  one  whose 
duty  it  is  to  pay  extinguishes  it. 

Herr  v.  Barber,  2  Mackey,  554;  Factar^s  A  T. 
Ins,  Co,  ▼.  Murphy,  111  tJ.  8.  744  (28:584);  4 
Kent,  Com.  102, 198;  Carpenter  v.  Longan,  88 
U.  S.  16  Wall.  275  (21:815). 

MeMtrs.  H.  H.  Wells  and  S.  Shellabar- 
ger»  for  Rollins'  representatives: 

It  is  necessary  for  the  court  to  declare  what 
is  the  true  meaning  and  intention  of  the  (son- 
tract. 

Merriam  v.  U,  8, 107  U.  8. 487  (27:681),  citing 
many  cases;  Mobile  A  M,  B,  Co,  v.  Jurey,  111 
U.  8.  584  (28:527);  Naeh  v.  Tovme,  72  U.  8.  5 
Wall  689  (18:527). 

Subrogation  is  the  creature  of  justice  and 
equity. 

CUtdnger  ▼.  Miller,  27  Gratt.  740;  Chicago  v. 
Sheldon,  76  U.  8.  9  Wall.  50  (19:594). 

This  right  of  subrogation  is  not  defeated  by 
the  fact  that  the  person,  on  whose  request  the 
payment  is  made,  had  in  fact  no  title. 

Sheld.  Subr.  88,  and  cases  there  cited;  VaUe 
T.  Fleming,  29  Mo.  152;  Williami  v.  WiUiame, 
8  Bev.  Eq.  69;  Biehardeon  v.  Traver,  112  U.  8. 
423(28:804). 

The  law  conclusively  implies  interest  on 
liquidated  debts  due. 

U.  8.  V.  McKee,  91  U.  8. 451  (28:827);  8eUeek 
V.  French,  1  Conn.  82;  BeidY,  Benueiaer  Okus 
Factory,  8  Cow.  887;  8.  C,  Id.  898;  Dodge  v. 
Ptrkine,  9  Pick.  868;  8  Pars.  Cont.  side  p.  102. 

Mr.  JfttHee  Bradley  delivered  the  opinion 
of  the  court: 

The  bill  in  this  case  was  filed  on  the  25th  of 
October,  1883,  by  Edward  A,  Rollins,  of  Phila- 
delphia, against  Zenas  C.  Kobbins,  of  the  City 
of  Washington,  to  recover  $122,000,  with  in- 
terest, and,  on  the  failure  of  Bobbins  to  pay 
the  same,  to  have  certain  property  in  Washmg- 
toD,  of  which  Rollins  claims  to  be  mortgagee 
in  possession,  sold  to  satisfy  said  claim.  Rol- 
lins, the  complainant,  claims  title  to  the  matter 
in  suit,  by  purchase  in  November,  1880,  from 
one  Keyser,  the  receiver  of  the  €krman-Ameri- 
can  Bank;  and  said  bank  derived  title  from  the 
German-American  Savings  Bank  of  Washing- 
ton by  purchase  in  October,  1877;  and  the  la^ 
.  tcr  acquired  their  principal  Interest  in  the  mat- 

IWl  ter  from  John  Hitz.  WilUam  P.  M  attingly,  and 
Charles  £.  Prentiss  by  deeds  dated  in  May  and 
Jane,  ISTfih-the  said  Hitz,  MatUngly,  and 
Prentiss  having  procured  the  said  interest  for 
the  said  saving  bank  in  the  manner  hereafter 
mentioned.  The  transactions  out  of  which  the 
coDiroversy  took  its  rise  were  as  follows: 

In  1878,  the  defendant  Zenas  C.  Robbins  was 
bipoesession  of  the  property  known  as  the 
Federal  Building,  situated  on  the  southeast 
comer  of  7th  Street  and  F  Street  northwest,  in 
the  City  of  Washington,  immediately  opposite 
the  Postoffice  Department  Building,  being  one 
hundred  feet  on  7th  Street  and  129  feet  8i 

mu.s. 


inches  on  F  Street  Part  of  this  property, 
namely,  the  one  hundred  feet  front  on  7th 
Street,  and  forty  feet  deep  on  F  Street,  he 
owned  in  fee  simple;  the  rest  of  it,  89  feet  Si 
inches  on  F  Street,  and  100  feet  deep,  lyine 
immediately  in  rear  of  the  first  part,  ne  held 
by  leases,  with  contracts  giving  mm  the  privi- 
lege of  purchasine  the  fee  at  any  time  dtuine- 
th^  continuance  of  the  leases.  This  leasehold 
portion  was  divided  into  four  lots  fronting  ox^ 
F  Street,  and  each  running  back  from  F  Street 
one  hundred  feet  in  depth,  and  he  had  a  sepa- 
rate lease  and  contract  for  privilege  of  purchase 
on  each;  the  rent  of  each  being  $60  per  month, 
amounting  to  $2,880  per  annum  for  all  four 
lots;  and  the  purchase  prices,  at  which  he  had 
the  privil^e  of  purchasing  the  lots,  were  re- 
spectively |B,000,  $12,000,  $12,000,  and  $10,000 
—the  whole  amounting  to  $42,000.  The  lot 
owned  by  Robbins  in  fee,  fronting  on  7th  and 
F  Streets,  was  incombeied  by  two  mortgages, 
or  deeds  of  trust  In  the  nature  of  mortgages, 
one  for  $10,000  held  by  one  Daniel  Low,  ana 
the  other  for  $25,000  held  by  the  Mutual  Bene- 
fit Life  Insurance  Company  of  New  Jersey. 
There  was  also  a  judgment  lien  of  $10,500  on 
the  leasehold  property. 

In  or  about  August,  1878,  the  Board  of  Pub- 
lic Works  of  the^City  of  Washin^n  cut  down 
the  grade  of  the  streets  around  Mr.  Robbins's 
comer  several  feet,  and  rendered  the  buildings 
on  his  property  somewhat  insecure;  the  boara, 
pretending  that  they  were  in  danger  of  f  aUing, 
m  October,  1878,  ordered  them  to  be  taken 
down  and  removed.  Robbins  remonstrated, 
and  some  arrangement  was  made  for  strength- 
ening them.  Robbins  claimed  damages  agunst 
the  city  for  the  injury  done  to  his  propertv, 
and  an  award  of  $4,098  was  afterwaras  maoe 
and  paid  to  the  bank,  after  it  came  into  posses- 
sion of  the  property  as  hereafter  mentioned. 

On  the  lOth  of  September,  1878,  Hitz,  the 
president  of  the  Gterman-American  8avinn 
Bank,  and  in  its  interest,  madea  contract  witii 
Robbins  to  purchase  the  whole  property,  of 
which  the  following  is  a  copy: 

'•Washington,  D.  C.,8epiember  10, 1878. 
"Agreement  between  Zenas  C.  Robbins  and 

John  Hitz,  both  of  the  City  of  Washington, 

District  of  Columbia. 

"The  said  Robbins  does  hereby  agree  to  sell 
unto  the  said  Hitz,  his  heirs  or  assigns,  the  real 
estate  at  the  northwest  comer  of  square  num- 
bered four  hundred  and  fifty-six  (456)  in  the 
City  of  Washington,  D.  C,  for  the  sum  of  one 
hundred  and  seventy  thousand  dollars,  said 
property  fronting  one  hundred  (100)  feet  on  7th 
Street  and  one  hundred  and  twenty-nine  (129) 
feet  four  and  one  half  (4^)  inches,  more  or  less, 
on  F  Street.  Forty  (40)  feet  on  F  Street,  at 
the  comer  of  7th  Street,  by  one  hundred  (100> 
feet,  more  or  less,  in  depth,  is  owned  bv  saia 
Robbins  in  fee.  Twenty  (20)  feet  on  F  Street, 
by  one  hundred  (100)  feet  in  depth,  more  or 
less,  is  a  leasehold,  with  privilege  of  purchase 
for  $10,000.00.  Twenty-three  (28)  feet  on  P 
Street  by  one  hundred  (100)  feet  in  depth,  more 
or  leas,  is  a  leasehold,  with  like  privilege  for 
$8,000.  Twenty-three  (23)  feet  on  F  Street  by 
like  depth  is  leasehold,  with  like  privilege  for 
$12,000.  Twenty  three  (28)  feet  four  and  one 
half  (4i)  inches  on  F  Street  by  like  depth  is 
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leasehold,  with  like  privilege  for  $12,000.  Said 
Bale  is  to  date  as  October  1, 1878. 

"  AH  taxes  upon  said  property  are  to  be  paid 
by  said  Robbins,  including  the  taxes  for  the 
year  ending  June  80, 1878,  and  all  rents  np  to 
October  1,  1878,  are  to  be  received  by  him, 
provided  none  of  said  rents  are  payable  in  ad- 
vance. All  rents  due  on  said  leasehold  prop- 
erty up  to  said  October  1,  and  all  interest*  on 
incumbrances,  are  te  be  paid  by  said  Bobbins. 

"All  rents  subsequent  to  said  October  1  are 
to  be  received  by  said  Hitz;  said  Hitz  is  to  as- 
rame  the  incumbrances  on  said  property,  viz: 

Deed  of  tamstto  Daniel  Low |10,000  00 

**         Mutual  Benefit  Life  Ins. 

Co.,  Newark,  N.  J. 25,000  00 

PorohaBe  money  imder  Lamer  lease 10,000  00 

"         •*      Gideon      ••   .....    8,000  00 

»*  •*         -      Shanks      ••   1)8.000  00 

M  ••  •»  lease  from  execu- 
tors of  Jacob 
Gideon. 12,000  00 

$77.000  00 
And  the  balance  In  cash  or  Its  equivalent  08,000  00 

$170,000  00 

"  Any  other  incumbrances  are  to  be  paid  by 
said  Bobbins,  and  the  conveyance  to  said  Hitz 
is  to  be  free  from  any  dower  right  in  the  wife 
of  said  Bobbins. 

*'  The  purchase  by  said  Hitz  is  conditional 
on  his  approval  of  the  title  to  said  property 
and  the  increase  by  the  German-American  Sav- 
ings Bank  of  its  capital  stock  according  to  law. 

**  Z.  C.  BoBBiNB.    [seal.] 
"  John  Hitz.  [seal,  r' 

Bobbins  In  his  testimony  says  that  immeidi- 
ately  after  signing  this  contract  he  went  to  Vir- 
ginia to  visit  some  friends,  and  did  not  return 
until  the  first  of  November,  1878.  He  says 
that  he  then  found  the  bank  in  possession  of 
all  the  property,  and  proceeds  as  follows: 

**  A  lew  days  after  my  return  from  Virginia 
Mr.  Hitz  came  to  me  and  made  me  this  propo- 
sition: He  said  that  if  I  preferred  to  change 
the  sale  into  a  lease  of  the  property  perhaps  we 
could  make  a  new  negotiation,  and  he  made 
this  proposition — that  he  and  his  associates,  Mr. 
Mattmgly  and  Mr.  Prentiss,  would  take  the 
property  on  a  ten  years'  lease;  would  pay  the 
purchase  money  under  the  four  leases;  would 
pay  the  incumbrances  of  record,  amoimtin^  to 
$85,000;  would  pay  me  $600  a  month  dunng 
the  term  of  the  lease;  pay  all  the  taxes  that 
mifht  be  assessed  on  the  fee-simple  property 
and  leasehold  estates,  and  would  relieve  me  of 
all  care  and  responsibility,  expense,  and  char^ 
of  every  name,  nature,  and  description  relating 
to  the  fee-simple  and  the  leasehold  estates  dur- 
ing the  whole  term  of  the  lease,  provided  I 
would  embody  in  the  lease  the  privilege  of  the 
purchase  of  my  fee-simple  property  by  the 
lessees  for  the  sum  of  $98,000  at  any  time 
during  the  term  of  the  lease.  Another  pro- 
vision of  the  contract  was,  he  gave  me  the  op- 
tion of  a  conveyance  of  the  four  leasehold 
estates  by  paying  the  several  amounts  of  pur- 
chase money  named  in  the  leases,  with  eight 
per  cent  interest  from  the  date  of  payment.^ 

Thereupon  the  first  agreement  was  aban- 
doned, and  the  following  agreement  and  lease, 
upon  which  the  present  rights  and  obligations 
oi  the  parties  depend,  was  entered  into.  We 
set  it  out  at  large,  because  it  is  the  foundation 
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of  the  whole  controversy  in  the  present  suit, 
and  almost  every  part  of  it  is  important  in 
settling  the  rights  of  the  litigants: 

"  This  Indenture,  made  this  25th  day  of  Octo- 
ber, A.  D.  1878,  by  and  between  Zenas  0. 
Bobbins,  of  the  first  part,  and  John  Hitz, 
William  F.  Mattingly,  and  Charies  E.  Pren- 
tiss, of  the  second  part,  all  of  the  City  of 
Washington,  District  of  Columbia. 

"  Whereas,  the  said  party  of  the  first  part  U 
seised  in  fee  simple  of  all  that  certain  parcel  of 
land  in  square  numbered  four  hundred  and 
fifty-six  (456),  in  the  City  of  Washhjgton,  D. 
0.,  contained  within  the  following  metes  and 
bounds:  Beginning  for  the  same  at  the  north- 
west comer  of  said  square  and  running  thence 
east  along  the  line  of  F  Street  forty  (40)  feet, 
and  running  south  with  this  width  one  hundred 
(100)  feet,  it  being  the  same  that  was  conveyed 
to  the  said  jparty  of  the  first  part  by  George 
8.  and  Juliana  Gideon,  executors  of  Jacob 
Gideon,  deceased,  by  de^daled  July  21, 18C9, 
and  recorded  in  Liber  D.  No.  10,  folio  288 
et  seq,,  of  the  land  records  of  the  District  of 
Columbia; 

*'  And  whereas,  the  said  party  of  the  first 
part  has  a  leasehold  interest  In  a  certain  part  of 
lot  numbered  fourteen  (14)  in  said  square,  par- 
ticularly described  in  a  certain  indenture  of 
lease  from  G^rge  S.  Gideon,  trustee  for  Cath- 
arine 0.  Gideon,  to  the  said  party  of  the  first 
part,  dated  November  80,  1864,  and  duly  re- 
corded in  Liber  N,  C.  T.,  No.  52,  folio  101 
et  seq,,  of  said  land  records,  with  the  privilege 
of  purchasing  said  propertv  in  fee  simple  for 
the  sum  of  eight  thousand  ($8,000)  dollars,  and 
has  also  a  leasehold  interest  in  a  certain  other 
part  of  said  lot  numbered  fourteen  (14),  par- 
ticularly described  in  a  certain  indenture  of 
lease  from  Catharine  N.  Shanke  and  John  Hitz 
and  wife  to  the  said  party  of  the  first  part, 
dated  May  81, 1865,  and  duly  recorded  in  Liber 
N,  C.  T.,  No.  57,  folio  456.  of  said  land  records, 
with  the  privilege  of  purchasing  said  property 
in  fee  simple  for  the  sum  of  twelve  Uiousand 
(12,000)  dollars;  and  has  also  a  leasehold  in- 
terest in  a  certain  offyei  portion  of  said  lot  four- 
teen (14)  and  a  part  of  lot  numbered  fifteen  (15) 
in  said  square,  particularly  described  in  a  cer- 
tain indenture  of  lease  from  George  8.  and 
Juliana  Gideon,  executors  of  Jacob  Gideon, 
deceased,  to  the  said  party  of  the  first  part, 
dated  May  81, 1865,  and  duly  recorded  in  Liber 
N,  C.  T.,  No.  59,  foUo  128  et  9eq.,  of  said  land 
records,  with  the  privilege  of  purchasiug  said 
property  in  fee  simple  for  the  sum  of  twelve 
thousand  ($12,000)  dollars;  and  has  also  « 
leasehold  interest  in  a  certain  part  of  lot  num- 
bered thirteen  (18)  in  said  square,  particularly 
descril)ed  in  a  certain  indenture  of^  lease  from 
(George  S.  Gideon,  trustee  for  Christiana  Lar- 
ner,  to  the  said  party  of  the  first  part,  dated 
November  80,  1864,  and  recorded  in  Liber  N, 
C.  T.,  No.  52,  folio  106  ei  ieq,,  of  said  land 
records,  with  the  privilege  of  purchasing  said 
property  in  fee  simple  for  the  sum  of  ten  thou- 
sand ($10,000)  dollars,  the  whole  of  said  prop- 
erty, fee  simple,  and  leasehold  interests,  hav- 
ing a  front  on  7lh  Street  west  in  said  square  of 
one  hundred  (100)  feet  and  on  F  Street  north 
of  one  hundred  and  twenty-nine  (129)  feet 
three  and  one  half  ^3^)  inches: 
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Now,  therefore,  this  indenture  mtneeeeth: 
That  tiie  said  party  of  tbe  first  part,  for  and  in 
eondderation  of  tbe  rents,  covenants,  and  agree- 
ments hereinafter  reserved  .and  contained  to  be 
pild  down  and  performed  by  tbe  said  parties 
of  the  second  pi^  and  tbe  survivor  of  tbem, 
Us  betrs,  executors,  administrators  or  assigns, 
does  hereby  assign,  transfer,  and  set  over  unto 
the  said  parties  of  tbe  second  |Mirt  and  tbe  sur- 
iroiB  and  survivor  of  tbem,  bis  executors,  ad- 
ministrators, and  assigns,  all  said  leasehold  in- 
terests in  said  several  parcels  of  land  and  said 
leases,  and  tbe  unexpired  portion  of  said  sev- 
eral terms,  together  with  all  tbe  rights  and 
privileges  and  subject  to  the  oUigations  in  said 
several  leases  contained,  and  does  also  hereby 
demise,  lease,  and  to  farm  let  unto  tbe  said  par- 
ties of  the  second  part  and  tbe  survivors  and 
sarvivor  of  them,  bis  executors,  administrators, 
and  their  and  his  assigns,  all  of  said  parcels  of 
hkod  so  held  in  fee  rample  as  aforesaid  by  the 
taid  party  of  the  first  part  for  the  term  of  ten 
years  from  and  after  the  first  day  of  Novem- 
ber. A.  D.  1878,  and  thence  next  ensuing,  and 
fully  to  be  comi)lete  and  ended,  they  and  he 
yielding  and  paying  unto  the  said  party  of  tbe 
first  part,  his   neirs  and  assigns,  the  sum  of 
rix  hundred  (600)  dollars  per  month  ontiie  first 
day  of  each  and  every  month  during  the  said 
term,  and  observing  and  performing  all  and 
singular  the  covenants   and  agreements  set 
forth  in  these  presents  on  their  and  his  part  to 
be  observed  and  performed;  and  the  said  par- 
ties of  the  second  part,  for  themselves  and  each 
of  tbeir  heirs,  executors,  and  administrators, 
do  hereby  covenant  with  the  said  party  of  tbe 
first  part,  his  heirs  and  assigns,  in  manner  fol- 
lowing, to  wit:  That  they,  the  said  parties  of 
tbe  second  part,  and  the  survivors  and  tbe  sur- 
vivor of  them,  his  heirs,  executors,  and  admin- 
istrators and  their  and  his  assigns,  shall  and 
will  pav  or  cause  to  be  paid  saia  monthly  rent 
as  herem  a  jove  stipulated,  and  shall  and  will 
pay  and  cause  to  be  paid  tbe  incumbrances  of 
record  against  said  property,  or  any  portion 
thereof,  the  same  bemg  two  deeds  of  trust  of 
tweoty-five  thousand  and  ten  thousand  dol- 
lars respectively,  and  shall  and  will  exercise 
tbe  said  several  privileges  of  purchasing  in  fee 
sbnple  granted  in  said  leases  by  par^g  or 
canidDg  to  be  paid  said  several  amounts  of 
purchase  money  as  provided  in  said  leases,  and 
shall  and  will  pay  or  cause  to  be  paid  all  taxes 
and  assessments  hereafter  levied  or  imposed 
rMAi     ^P^°  "'^  property  or  any  portion  thereof;  and 
iw»j     the  said  party  of  tbe  first  part,  for  himself,  his 
heirs,  executors,  administrator^  and  assigns, 
does  hereby  covenant  with  the  said  parties  of 
the  second  part  and  the  survivors  and  survivor 
of  them,  b&  heirs,  executors,  administrators, 
and  (heir  and  bis  assigns,  that  he,  tbe  said  party 
of  the  first  part,  bis  hebrs  or  assigns,  shall  and 
will,  at  any  time  within  said  term  of  ten  years, 
convey  unto  the  said  parties  of  tbe  second  part 
•nd  the  survivors  and  survivor  of  them  and  his 
hetrs  and  their  or  his  assigns,  in  fee  simple,  said 
parcels  of  land  so  held  in  fee  simple  as  afore- 
said by  the  said  party  of  tbe  first  part,  free  and 
wsharged  from  all  right  of  dower  on  the  part 
of  the  wife  of  the  said  party  of  tlie  first  part,  on 
w  payment  to  him,  the  said  party  of  the  first 
P*t,  or  his  heirs,  executors,  administrators  or 
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assigns,  of  the  sum  of  ninety-three  thousand 
dollars;  and,  further,  that  he,  tbe  said  party  of 
the  first  part,  has  full  and  lawful  right  to  exe- 
cute these  presents,  and  that  he,  bis  heirs,  ex- 
ecutors, administrators  and  assigns,  will  at  any 
and  all  times  hereafter,  when  requested  so  to 
do,  execute  and  deliver  any  other  or  further 
assurance  in  law  to  the  said  parties  of  tbe  sec- 
ond part  and  the  survivors  and  survivor  of  them, 
his  heirs,  executors  and  administrators,  and 
their  and  his  asslcns,  which  their  or  bis  coun- 
sel learned  in  the  law  may  advise,  devise  or  re- 
quire; and  it  is  hereby  mutually  understood 
and  agreed  by  and  between  tbe  parties  hereto 
as  follows,  viz. :  Tbe  said  party  of  tbe  first  part 
or  those  claiming  under  or  through  him  shall 
pay  all  taxes  and  assessments  against  or  upon 
said  proper^  or  any  portion  thereof  up  to  No- 
vember 1,  lfi78,  including  the  pro  rata  of  taxes 
to  this  date  for  the  year  ending  June  80,  1874, 
and  shall  also  pay  or  cause  to  be  paid  interest 
on  said  incumbrances  amounting  to  $85,000  up 
to  said  first  day  of  November,  and  also  all  rents 
in  leasehold  interests  to  said  November  1,  and 
shall  also  pay  or  cause  to  be  paid  any  and  all 
other  incumorances  that  may  be  upon  or  against 
said  property  or  any  part  thereof.  Should  tbe 
said  partiesof  tbe  second  part  or  those  claiming 
under  or  through  them  be  compelled  to  pay  any 
sum  or  sums  of  money  which  under  these  pres- 
ents ought  or  should  be  paid  by  tbe  said  party  of 
the  first  part  or  those  claiming  under  him,  then 
the  same,  with  interest  at  the  rate  of  eight  per 
cent  per  annum  from  the  dato  or  dates  of  pay 
ment.  shall  be  a  lien  upon  said  property. 
Should  anyone  of  the  bulloings  on  said  parcels 
of  land  or  a  material  portion  thereof  fall,  either 
&om  its  present  condition  or  in  attempting  re- 
pairs upon  tbe  same,  then,  at  the  option  of  the 
said  parties  of  the  second  part  or  those  claim- 
ing under  or  through  tbem,  this  indenture 
shall  be  held  null  and  void,  and  any  moneys 
expended  shall  be  a  lien  upon  said  property 
and  be  refunded  by  the  said  party  of  tbe  first 
part  and  those  claiming  under  or  through  him. 
with  interest  as  aforesaid.  Should  the  said 
parties  of  the  second  part  or  those  claiming 
under  or  through  tbem  fail  to  exercise  said 
privileges  of  purchasing  tbe  said  fee-simple  in- 
terest in  said  property  so  held  by  said  Bobbins, 
within  said  term  of  ten  years  from  November 
1,  1873,  then  tbe  said  party  of  tbe  first  part, 
his  heirs  or  assigns,  shall  be  entitled  to  a  con- 
veyance of  all  of  said  property  by  refuudlng. 
withln  one  year  from  the  expiration  of  saia 
term  of  ten  years,  all  sums  of  money  paid  by 
tbe  said  parties  of  the  second  part  or  those 
claiming  under  tbem,  with  Interest  at  tbe  rate 
of  eight  per  centum  per  annum.  In  tbe  purchase 
of  tbe  fee  simple  or  any  portion  of  said  proper- 
ty and  In  relieving  tbe  same  of  incumbrauces 
created  by  tbe  said  party  of  tbe  first  part.  The 
said  parties  of  tbe  second  part  and  tliose  claim- 
ing under  or  through  tbem  shall  have  tbe  right 
and  privilege  of  tearing  down,  altering  or  re- 
pairing any  and  all  of  tbe  buildings  on  said 
premises,  and  of  rebuilding  or  repairing,  aa 
they  may  deem  proper.  Should  tbe  German* 
American  Saving  Bank  of  the  City  of  Wash- 
ington increase  its  capital  stock  for  tbe  pur- 
pose of  purchasing  said  property,  then  the  said 
party  of  tbe  first  part  is  to  have  tbe  privilege 
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of  subscribing  for  the  same  to  the  amount  of 
twenty  thousand  dollars,  upon  the  same  terms 
as  other  subscribers. 

"In  testimony  whereof  the  said  parties  of  the 
flist  and  second  parts  have  hereunto  set  their 
hands  and  afflzed  their  seals  on  the  day  and 
year  first  hereinbefore  written. 

"(Signed)         ''Z.  0.  RoBBma. 

"John  Hitz. 

"Wm.  F.  Mattikglt. 

"0.  E.  PRBNTIBa" 

B31]  If  we  analyze  this  document,  we  find  that, 
like  the  first  agreement,  it  treats  of  the  entire 
property,  freehold  as  well  as  leasehold,  and  In- 
stead 01  proyiding  for  an  absolute  sale,  trans- 
fers the  leases  of  the  leasehold,  with  privilege 
of  purchase,  and  leases  the  fee-simple  part,  with 
like  priyile^  of  purchase;  the  consideration,  as 
before,  bemg  the  same  amount^  $170,000; 
namely,  $98,000  for  the  lot  held  by  Robbins  iu 
fee  simple,  $85,000  to  be  paid  to  dear  off  the 
mortgages,  and  $42,000  to  be  paid  to  the  own- 
ers of  the  four  leasehold  lots. 
Lookine  at  the  agreement  in  parts,  we  find: 

1.  Robbins,  for  and  in  consideration  of  the 
rents,  coyenants,  and  agreements  to  be  paid  and 
performed  by  the  parties  of  the  second  part, 
assigns  to  them  the  leases  of  the  four  leasehold 
lots,  with  all  the  rights  and  priyileges  conferred 
thereby;  and  leases  to  them  the  lot  held  by  him 
in  fee  simple  for  the  term  of  ten  years,  at  a  rent 
of  $600  per  month. 

2.  The  parties  of  the  second  part,  on  their 
side,  coyenant  and  agree  to  pay  the  said 
monthly  rent  aboye  stipulated,  and  the  incum- 
brances of  record  against  the  said  property,  or 
any  portion  thereof,  specifying  the  two  deeds  of 
trust  for  $10,000  and  $25,W)0;  and  further 
agree,  that  they  will  exercise  the  several  privi- 
leges of  purchasipg  in  fee  simple  the  leasehold 
lots  by  paying  the  several  amounts  provided  in 
the  leases,  namely,  Famounting  in  the  aggre- 
gate to  $42,000];  and  further,  to  pay  all  taxes 
and  assessments  to  be  levied  on  the  property  or 
any  portion  thereof. 

Suppose  the  paper  had  ended  here,  could 
there  have  been  a  doubt  that  the  payments  to 
be  made  by  the  parties  of  the  second  part, 
namely,  the  reserved  rent,  the  $86,000  for  clear- 
ing off  the  mortgages,  and  the  $42,000  for  buy- 
ing in  the  fee  (for  themselves)  of  the  leasehold 
property,  constituted  the  consideration  of  the 
lease  and  assignment  made  to  them  by  Robbins 
in  the  first  dause?  The  parties  evidently  re- 
garded the  privilege  of  purchasing  the  four 
leased  lots  on  F  Street  for  $42,000  as  a  valuable 
one.  It  does  not  seem  at  all  improbable  that 
Robbins  should  demand,  and  that  the  parties 
of  the  second  part  should  be  willing  to  give, 
$85,000  (the  amount  of  his  mortgages)  for  this 
rA^!2i  privilege.  This  would  make  the  four  lots  cost 
LOd»j  ^^  $77,000.  If  Robbins's  4,000  square  feet 
on  7th  Street  were  worth  $98,000  it  is  not  un- 
reasonable to  suppose  the  8,900  square  feet 
fronting  on  F  Street,  and  lying  in  the  rear  of 
the  other,  and  almost  necessary  to  it,  should 
be  worth  $77,000.  The  remaining  parts  of  the 
agreement  are  not  in  conflict  with  the  construc- 
tion suggested.    In  thfi  next  place, 

8.  Robbins  gives  to  the  parties  of  the  second 
part  the  privilege  of  purchasing  his  fee-simple 
lot  at  any  time  during  the  ten  years'  lease  for 
the  sum  of  $98,000.  ' 

296 


4.  The  agreement  then  provides  that  Rob- 
bins shall  pay  all  interest,  rents,  taxes,  and  as- 
sessments up  to  the  1st  of  November,  1878;  and 
it  was  further  agreed,  that  if  the  second  party 
should  have  to  pay  any  sums  of  money  which 
Robbins,  under  the  agreement,  ought  to  pay» 
they  should  be  a  lien  on  the  property. 

5.  It  was  provided  that  if  any  of  the  build- 
ings should  fall  in  repairing,  etc.,  the  second 
party  should  be  released  from  the  contract  and 
refunded  the  amounts  paid  by  them. 

6.  It  was  agreed  that  if  the  second  party 
should  not  exercise  their  option  of  buying  Rob- 
bins's fee-simple  property,  he  should  for  one 
year  after  the  expiration  of  the  ten  years'  term 
have  the  privilege  of  buying  them  oat  by  re- 
funding ail  payments  they  might  have  made. 

Now,  none  of  these  provisional  exigencies 
took  place.  The  parties  of  the  second  part  did 
not  exercise  their  option  of  buying  Robbins's 
fee-simple  property;  nor  did  he  exercise  his  op- 
tion of  buying  them  out;  and  the  buildings 
never  fell.  In  all  other  respects  both  parties 
performed  their  respective  parts  of  the  agree- 
ment; Robbins  paid  all  interest,  taxes,  rents, 
etc.,  up  to  November  1, 1878,  ana  paid  off  the 
$10,500  judgment  lien  on  the  leasehold  property; 
and  the  parties  of  the  second  part  and  their 
successors  in  interest,  the  German-American 
Saving  Bank  and  the  German- American  Na- 
tional Bank,  paid  the  rent  of  $600  per  mouthy 
paid  off  the  two  mortgages  or  deeds  of  trust, 
amounting  together  to  $85,000,  and  all  interest 
thereon,  paid  the  rents  of  the  leasehold  lots,  and 
bought  in  the  fee  simple  thereof  from  the 
owners,  at  the  stipulated  amount  of  $42,000. 
So  that,  at  the  close  of  the  transaction,  the  par- 
ties stood  as  follows:  Robbins  owned  his  old 
fee-simple  lot  on  the  comer  of  7th  and  F 
Streets,  and  the  complainant,  who  purchased 
the  interest  of  the  other  parties,  owned  the  four 
lots  on  F  Street. 

This  is  the  whole  case;  and  we  can  hardly  en- 
tertain a  doubt  respecting  the  rights  of  tbepar^ 
ties.  We  think  that  the  court  l^ow  was  in  er- 
ror in  sustaining  and  allowing  against  Robbins 
the  complainanrs  claim  for  the  payment  of  the 
two  mortgages  or  deeds  of  trust,  and  subroga- 
ting him  to  the  rights  of  the  mortgagees,  Liow 
and  the  Mutual  Benefit  Life  Insurance  Company. 
The  deed  of  subrogation  from  the  latter  com- 
pany to  the  German-American  Savings  Bank 
was  entirely  wrong  and  unauthorized,  and 
should  be  vacated  and  declared  void.  Had  a 
cross  bill  been  filed  for  that  purpose,  it  should 
have  been  so  decreed.  Remedy  can  be  had  by 
an  original  bili 

The  contract  contains  no  stipulation  what- 
ever that  the  parties  of  the  second  part  were  m 
any  event  to  have  a  return  of  the  $85,000  paid 
in  lifting  the  two  mortgages,  except  in  the 
event  of  Robbins  availing  himself  of  his  op- 
tion to  have  a  conveyance  of  the  whole  prop- 
erty— an  event  which  never  took  place.  >\  e 
cannot  interpolate  such  a  stipulation.  It  is  not 
implied  by  anything  that  appears  on  the  face 
of  the  contract;  nor  does  anything  in  the  sur^ 
rounding  circumstances  authorize  or  Require  a 
construction  of  the  contract  that  would  import 
such  a  stipulation  into  it  The  first  agreement 
madid  with  Hitz  seems  to  us  to  have  an  entirely 
opposite  effect. 

On  all  the  other  points  raised  in  the  case,  we 
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think  UoUthe  Tiewi  of  (be  court  below  were 
correct. 

The  deeimon  i$  re^erMdcmd  the  cause  remand- 
ed, with  direeUcne  to  dUmim  the  HttqfeompkUnt 
mtheoeti. 


[634]  JOHN  CALHOUN,  Receiver  of  the  Consoll- 
dated  Aflsodation  of  the  Planters  of  Louis- 
iana, BT  AL.,  Flffs.  in  Err.^ 

V. 

GEORGE  ALFRED  LANAUX. 

(See  8.C  Reporter^  ed.  084-640.) 

Juriediction  qf  ttate  eourt 

A  fltate  oonrt  has  Jurifldiotlon  to  entertain  a  suit 
intnst  an  asBooiation  to  compel  the  oanoellation 
or  a  mortgage  which  has  been  paid,  althouffb  the 
Clroalt  Oourt  of  the  United  States  had  appointed  a 
leoeiTer  of  such  association,  such  suit  not  Inter- 
fering jn  any  way  with  the  possession  of  the  re- 
oeiver. 

[No.  S89.] 
StAfnitted  April  19,  1888,    Bedded  May  U, 

1888. 

r TERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana,  to  review  a  Judgment  re- 
versing a  Judgment  of  the  State  Ciyir  District 
Oourt,  ma  granting  a  mandamus  command- 
ing the  recoraer  to  cancel  a  mortgage  on  real 
estate  in  New  Orleans.    Affirmed, 

Reported  below  in  86  La.  Ann.  974. 

The  facts  are  fully  stated  in  the  (^»inion. 

Meare.  Joseph  P.  Homer  and  F^raneie 
W,  Baker,  for  pmintiffs  in  error: 

A  right,  title,  privilege  and  immunity  was 
claimed  under  the  Constitution  and  laws  of  the 
United  States,  and  in  its  decision  the  Supreme 
Oourt  of  Louisiana  directly  passed  upon  this 
point. 

Buck  T.  Oolbath,  70  U.  S.  8  Wall.  840  (18: 
360);  Olemente  t.  Berry,  62  U.  S.  11  How.  408 
a8:749);  Sharpe  ▼.  Doyle,  102  U.  S.  686  (26: 
i77);  Feibelman  t.  Padcard,  109  U.  S.  421  (27: 
984);  lf»nfies(?to  V.  &<eMd(T,  68  U.  S.  1  WaU. 
100  (17:551):  Ahleman  v.  Booth,  62  U.  8.  21 
How.  614,  624  (15:172, 176). 

Mr,  B.  F.  JoBJMt  for  defendant  in  error: 

The  person  who  goes  into  the  state  court, 
•Qhmits  to  its  jurisdiction,  and  nowhere  asserts 
in  any  way  the  rights  of  the  federal  courts  in 
the  matter,  cannot,  after  taking  his  chance  for 
a  decision  In  his  favor,  and  getting  one  against 
bim^  raise  in  this  court  the  point  oif  want  of  Ju- 
risdiction in  the  state  court. 

Maye  v.  Fritton,  87  U.  8.  20  Wall  414  m: 
889);  National  Bank  of  the  Metropolis  t.  Ken- 
nedy, 84  U.  8.  17  Wall.  19(21:654);  TheVictory 
V.  Boylan,  78  U.  8.  6  WaU.  882  (18:848);  Ham- 
Uton  Mfg,  Co.  T.  MaseOeliusetU,  Id.  682  (18:904); 
OrandOvlfR.  R.  A  Bkg,  Co.  v.  MarehaU,  58 
U.  S.  12  How.  166  (18:938);  BmUh  v.  Mary- 
land, 69  U.  8.  18  How.  71  (15:269);  Caperton  v. 
Bovmer,  81  U.  8.  14  Wall.  216  (20:882);  Worthy 
▼.  Moore  County,  76  U.  8.  9  Wall.  611  (19:565); 
Salomon  w,  Oraham,  82  U.  8.  15  Wall.  208  (21: 
52;  SUines  v.  Franklin  County,  81  U.  8.  14 
Wan.  16  (20:846). 

A  question  presented  in  the  subordinate  tri- 
nmal  will  not  give  Jurisdiction  unless  it  is  also 
presented  in  the  i^ypellate  tribunal. 
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Caperton  v.  Bowyer,  supra:  State  y.  Louisiana 
Board  of  Liquidation,  98  U.  8.  140  (25:114); 
Ocean  Ins.  Co.  v.  PoUeys,  88  U.  a  18  Pet.  15T 
(10:105);  Mississippi  d  M.  R.  R,  Co,  v.  Roek^ 
71  U.  8.  4  Wall.  177(18:881);  Commercial  Banh 
v.  Buckingham,  46  U.  8.  5  How.  817  (12:169). 

This  court  has  no  Jurisdiction  to  review  tho^ 
decision  of  a  state  court  against  a  right  and 
title  under  a  statute  of  the  United  States,  un- 
less such  right  and  title  be  specially  set  up  and 
claimed  by  the  party  for  hiinself,  and  not  for  a. 
third  party  under  whom  he  does  not  claim. 

Long  V.  Converse,  91  U.  8.  105  (28:288). 

Mr,  Justice  Bradlex  delivered  the  opinion- 
of  tbe  court: 

This  case  arose  upon  a  petition  filed  in  the- 
Cfivil  District  Court  for  the  Parish  of  Orleans, 
January  28, 1884.  by  Lanauz,  the  defendant  in 
error,  praying  for  a  mandamus  agadnst  Eugene 
May,  the  recorder  of  mortgages  for  the  same 
parish,  commanding  him  to  cancel  and  erase 
from  the  books  of  his  ofSce  all  inscripUona  [635] 
against  certain  property  of  the  petitioner  in 
favor  of  the  Consolidated  Association  of  the 
Planters  of  Louisiana,  particularlv  certain  in- 
scriptions designated  in  the  petition  as  being 
those  of  a  mortgage  on  three  certain  lota  in 
New  Orleans,  dated  June  6,  1848,  given  to  se- 
cure the  payment  of  a  subscription  for  fifteen 
shares  of  the  capital  stock  of  the  company,  of 
t500  each.  The  State  of  Louisiana,  through, 
its  attorney-general,  the  Consolidated  Associa- 
tion of  the  Planters  of  Louisiana,  through  its 
liquidators,  and  Henry  Denis  and  others/hold- 
ers  of  bonds  of  the  State,  secured  by  pledge  of 
the  mortgage  above  mentioned,were  made  par- 
ties to  the  proceeding.  The  interest  of  tbe  col- 
latCQil  parties  arose  in  this  way:  The  mortgage 
was  originally  given  by  one  Lebau  to  secure  the 
payment  of  his  subscription  for  the  fifteen 
shares  of  stock,  and,  with  the  like  mortgages- 
of  other  subscribers,  and  the  other  assets  of  tbe 
corporation,  was  pledged  by  the  company  to- 
the  State,  as  security  for  paying  certain  bonds, 
issued  by  the  State  in  favor  and  aid  of  the  com- 
pany. Hence  the  interest  of  the  State.  The 
other  parties  were  holders  of  these  bonds  of  the 
State,  and  claimed  to  be  subrogated  to  its  rights. 
The  petitioner  alleg^  that  by  an  Act  of  the 
Legislature  of  Louisiana,  paned  in  1847,  and 
by  the  action  of  the  liquidators  of  the  com- 

gany  (which  had  become  insolvent),  the  stock- 
olders  were  called  upon  to  contribute  $102^ 
per  share,  as  a  fund  to  meet  the  obli^tions  of 
tbe  State,  payable  in  yearly  installments  of 
$6  each  for  the  period  of  seventeen  years;  and 
that  all  these  installments  had  been  paid  on  the 
fifteen  shares  secured  by  the  mortgage  in  ques- 
tion. The  petitioner  further  statSl  that  in  the 
case  of  The  Association  v.  Lord,  85  La.  Ann. 
425,  one  of  the  stockholders  in  consimili  casu. 
tbe  Supreme  (Dourt  of  Louisiana  had  decided 
that  this  payment  of  the  said  installments  dis- 
charged the  obligations  of  the  stockholders 
both  as  to  tbe  subscription  and  mortgage.  He 
further  stated  that  tbe  mortgage  kept  his  lots 
out  of  commerce,  and  that  he  had  no  adequate 
relief  except  by  mandamus  to  the  recorder. 

Prior  to  the  filing  of  this  petition,  tbe  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana  had  appointed  receivers       [636] 
of  the  said  Consolidated  Association  of  Plant* 
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■en,  and  a  copy  of  the  petition  was  served  on 
tbem. 

The  Attorney-General  of  Louisiana  appeared 
and  filed  an  exception  to  the  proceeaing  by 
mandamus,  claiming  that  the  petitioner  coula 
•onlv  have  relief  by  a  plenary  s\iit,f)ia  ordinaria; 
and  that  it  was,  in  fact,  a  suit  against  the  State, 
whidi  could  not  lie  without  its  consent,  and 
that  the  State  declined  to  be  made  a  party  to 
the  proceeding. 

The  recorder  of  mortgages  appeared,  and 
contended  that  he  could  notbe  required  to  can- 
cel the  inscription  of  the  mortgages  anti\  it 
had  been  judicially  declared  that  they  were 
not  valid  and  existing  securities,  by  proceedinc^s 
fna  ordinama  by  way  of  citation  contradictorily 
had  with  the  parties  claiming  the  benefit  of  the 
mortgages. 

The  holders  of  the  state  bonds,  Denis  and 
others,  appeared,  and  denied  the  allegations  of 
the  petition,  and  pleaded  that  the  court  had  no 
Jurisdiction  of  the  demand  of  the  relator,  be- 
cause receivers  had  been  appointed  to  the  Con- 
solidated Association  of  Planters  by  the  Cir- 
cuit Court  of  the  United  States,  and  that  court 
onlv  could  entertain  jurisdiction  of  the  matter. 

The  receivers  of  Uie  association,  appointed 
by  the  circuit  court,  did  not  appear,  and  of- 
fered no  objection  to  the  proceeaing. 

The  cause  was  tried  and  the  civil  district 
court,  for  some  reason  not  shown,  dismissed 
the  petition.  The  case  was  then  appealed  to 
the  Supreme  Court  of  Louisiana,  which,  on 
the  first  hearing,  affirmed  the  judgment;  but, 
on  a  rehearing,  reversed  it  and  granted  a  man- 
damns  as  prayed. 

On  the  question  of  jurisdiction  raised  by  the 
plea  of  the  bondholders,  the  court  said:  ^'I'he 
point  made  that  this  court  is  without  jurisdic- 
tion because  receivers  have  been  appointed  for 
the  Consolidated  Association  by  the  United 
Slates  Circuit  Court  is  untenable,  when  the  ob- 
ject of  the  proceeding  is  to  erase  from  the  mort- 
fage  book  of  the  State  an  incumbrance  created 
y  the  law,  and  which  the  Circuit  Court  of 
the  United  States  would  have  no  authority  to 
order." 

As  this  presents  the  only  federal  question 
raised  in  the  case,  we  have  no  occasion  to  con- 
sider any  other.  If  the  state  court  had  juris- 
diction of  the  proceedings,  its  judgment  cannot 
be  impeached  on  the  present  writ  of  error,  for 
that  is  the  only  obiection  made  to  it  on  federal 
grounds.  The  objection  is  that  the  court  has 
no  lurisdiction  because  the  United  States  Court 
had  appointed  receivers  of  the  association. 
The  simple  fact  that  the  said  court  had  appoint- 
ed such  receivers  is  the  only  fact  disclosed  in 
the  record,  so  far  as  the  proceedings  in  the  Cir- 
cuit Court  of  the  United  States  are  concerned, 
until  after  final  judgment  had  been  rendered 
in  the  Supreme  Court  of  Louisiana;  and  this 
fact  only  appeared  by  the  statement  of  the  de- 
fendants Forstall  and  Denis  in  their  answer. 
After  final  Judgment  of  the  supreme  court  was 
rendered,  John  Calhoun,  who  had  become  sole 
receiver,  together  with  Denis,  one  of  the  state 
bondholdeiB,  presented  to  the  supreme  court  a 
petition  for  an  order  to  call  on  the  other  defend- 
ants to  join  them  in  an  application  for  a  writ 
of  error  in  this  court,  and  if  they  reftised,  then 
that  such  writ  be  allowed  to  the  petitioners 
alone.    To  this  petition  was  annexed  a  copy  of 
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an  order  of  the  circuit  court,  made  December 
20,  1883,  in  a  cause  in  which  William  Cressey 
was  complainant  and  the  Consolidated  Araoci- 
ation  of  Planters  were  defendants,  for  an  in- 

J unction  and  the  appointment  of  receivers,  en- 
oining  the  defendants  from  disposing  of  tha 
association's  assets  or  property;  i^  appointing 
John  Calhoun,  T.  J.  Burke  and  George  W. 
Nott  as  receivers  in  the  cause,  and  directing 
them  forthwith  to  take  possession  of  all  the 
property  and  assets  of  the  said  association  and 
proceed  to  administer  the  same  under  the  di- 
rection of  the  court,  and  collect  all  accounts 
due  said  association,  and  all  parties  having  pos- 
session of  assets,  securities,  books,  papers, 
vouchers  or  effects  of  said  association  be  or- 
dered to  deliver  up  the  same  to  said  receivers, 
and  that  said  receivers  be  vested  with  all  the 
rights  and  powers  of  receivers  in  equity  in  this 
cause. 

A  subsequent  order,  a  copy  of  whidi  was  al- 
so annexed  to  the  petition  for  writ  of  error,  con- 
tinued Calhoun  and  Burke  as  receivers,  and 
specified  more  minutelv  their  powers  and  du- 
ties, not  materially  differing  from  the  above. 
Bv  another  order,  made  in  June,  1884,  a  copy 
01  which  was  also  annexed  to  the  petition, 
Burke  was  relieved  and  Calhoun  was  continued 
as  sole  receiver. 

The  other  defendants  haying  declined  to  join 
in  the  writ  of  error,  the  court  made  the  follow- 
ing order  on  the  application  for  writ  of  error: 


"Order. 


ttt 


The  exceptions  filed  by  Forstall's  Sons  and 
Denis  to  the  jurisdiction  of  the  district  court 
were  filed  after  the  general  issue  had  been 
pl^ed.  They  do  not  appear  to  have  been 
luged  in  the  lower  court,  as  no  evidence  was 
offered  to  show  Jurisdiction  in  the  Fifth  Cir- 
cuit Court,  Eastern  District  of  Louisiana,  and 
were  not  passed  upon,  as  the  judgment  of  the 
lower  court  dismissed  the  appucation  on  a 
question  of  proceeding.  On  appeal  no  allusion 
was  made  to  them,  and  no  action  of  the  appel- 
late court  was  asked  on  them. 

"The  acceptors  have  taken  a  chance  for  a 
decision  in  their  favor  on  the  merits.  After 
getting  one  against  them  they  cannot  be  al- 
lowed the  relief  now  sought.  Maya  v.  ^r»<- 
t<>w,  87  U.  S.  20  Wall.  414  [22: 389]. 

"The  application  for  the  writ  is  refused. 

"New  Orleans,  March  26,  1885. 

"E.  BKRMtTDEZ,  Chief  Juetiee." 

We  think  that  copies  of  the  orders  made  by 
the  circuit  court,  which  were  annexed  to  the 
petition  for  a  writ  of  error,  were  produced  in 
the  case  altogether  tpo  late  to  constitute  any 
ground  for  importing  a  federal  question  into 
the  cause,  although  we  do  not  perceive  that  it 
would  have  made  any  difference  in  the  result 
if  they  had  been  presented  regularly  in  the 
court  of  first  instance. 

Takine  the  case,  then,  as  it  stood  when  the 
final  decision  of  the  Supreme  Court  of  Louisi- 
ana was  made,  we  have  simply  to  decide  wheth- 
er the  single  fact  that  the  circuit  court  had  ap- 
pointed receivera  of  the  association  deprived 
the  state  court  of  all  jurisdiction  of  the  peti- 
tion for  mandamus.  We  have  seen  that  the 
Supreme  Court  of  Louisiana  decided  that  it 
did  not,  and  we  have  seen  the  reason  why  they 
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sapposed  ft  did  not,  namely,  that  tbe  circuit 
court  had  no  authority  to  order  an  erasure  of  a 
nortgafre  on  tbe  records  of  the  State. 

We  should  hesitate  to  concur  with  the  state 
eoort  in  the  opinion  that  the  Circuit  Coiut  of 
tbe  United  States  would  have  no  authority  to 
order  the  erasure  of  an  incumhrance  from  the 
BMnt^ge  hook  of  the  State.    The  courts  of 
tbe  united  States,  in  cases  over  which  they  have 
Jarisdiction^have  just  as  much  power  to  eifectu- 
ite  Justice  hetween  the  parties  as  the  state  courts 
tiave.  But  we  do  not  suppose  that  the  Jurisdic- 
tion of  the  state  court  in  tne  present  case  depends 
on  the  incapacity  of  the  circuit  court  to  afford  re- 
lief; but  on  its  own  inherent  powers,  and  the 
fact  that  such  Jurisdiction  has  not  been  taken 
away  by  the  proceedings  in  the  federal  court. 
We  held  in  a  number  of  cases,  that  the  jurisdic- 
tion of  the  state  courts  over  controversies  be- 
tween parties,  one  of  whom  was  proceeded 
against  under  the  late  national  banlnript  law, 
was  not  taken  away  bv  the  bankruptcy  pro- 
ceedings; although  a  suit  against  the  oankrupt 
might  oe  suspended  by  order  of  the  bankruptcy 
court  until  he  obtained  or  was  refused  a  dis- 
charge.   See^«ter  v.G'a/.aiU.S.  521  [28:403]; 
(^fttn  V.  Houseman,  98  U.  S.  180    "23:883' ; 
Mayt  V.  Fnttan,  87  U.  8. 20  Wall.  414  [22:389] : 
McHenry  v.  La  SoeiStS  Franeaise,  96  U.  a  58 
(24:8701.    In  the  case  of  Bank  of  Bethdv. 
Pahquiogue  Bank,  81  U.  S.  14  Wall.  883  [20: 
840],  we  decided  that  suit  misrht  be  brought  in 
A  state  court  against  a  national  bank,  although 
it  had  made  default  in  paying  its  circulating 
notes,  and  a  receiver  of  the  bank  had  been  ap- 
pointed bj  the  Comptroller  of  the  Currency. 
A  fortiori,  a  company  may  be  sued  whose  as- 
sets have  been  placed  in  the  hands  of  a  receiver 
in  an  ordinary  suit  in  chancery. 

It  is  objected,  however,  that  no  action  can  be 
commenced  against  receivers  without  permis- 
sion of  the  court  which  appointed  them;  and 
reference  is  made  to  Barton  v.  Barbour,  104  U. 
6. 128  p6:674],  and  Davis  v.  Cfray,  88  U.  8.  16 
Wall  208  [31:447].  This  is  not  an  acUon 
against  the  receivers,  but  against  the  Consoli- 
dated A  ssociation  and  the  recorder  of  mortgages. 
Tbe  receivers  were  notified  of  the  proc^cung 
by  being  served  with  a  copy  of  the  petition,  so 
as  to  give  them  an  opportimitv  of  objecting  if 
they  saw  fit  to  do  so.  They  dia  not  appear,  and 
made  no  objections.  The  state  bondholders 
were  made  parties,  and  they  did  appear.  We 
are  not  concerned,  however,  with  the  proceed- 
ings,-or  tbe  merits  of  the  case,  but  only  with 
the  question  of  the  Jurisdiction  of  the  coiut. 
Of  this  we  have  no  doubt.  Perhap  the  circuit 
court,  on  application  of  the  receivers,  might 
have  interfered  to  prevent  the  petitioner  from 
proceeding  in  the  state  court,  had  they  thought 

Soper  to  make  such  an  application;  but  they 
d  nothing  of  the  kind. 

This  was  not  the  case  of  a  proceeding  in  the 
state  court  to  deprive  the  receivers  of  property 
ill  their  possession  as  such.  That  would  have 
been  a  different  thin^,  and  the  state  court  would 
not  have  had  jurisdiction  for  such  a  purpose. 
This  was  only  a  case  for  enforcing  the  right  of 
the  petitioner  to  have  canceled  on  the  books  of 
^recoider  a  mortgage  which  had  been  satis- 
fied and  paid, — not  mtcrfering  in  any  way  with 
"^possession  of  the  receiver. 

^«  ore  satisfied  that  Vie  state  court  had  juris- 
Vtl  U.  8. 


diction  of  the  ease,  and  the  Judgment  of  the  8u* 
preme  Vourt  is  affirmed. 


J.  HAIRISTON  SEWALL  et  al.,  Plffs.  in     [719] 

£irr»p 

JACOB  M.  HAYMAKER. 

(See  8.  a  Reporter's  ed.  71M80.) 

Virginia  late  as  to  deed  of  wife—death  ofwife^ 
assent  qf  husband— descent  to  heirs— Ohio  Law. 

L  The  acknowledgment  and  recxnrdinffof  con- 
veyances by  husband  and  wife,  of  lands  in  Virginia, 
in  the  mode  described  by  the  laws  of  that  State,  la 
essential  to  pass  the  estate  of  the  wife  in  such  land. 

2.  A  deea  of  lands  signed  and  acknowledged  by 
a  wife  in  Virginia,  but  not  acknowledged  by  her 
husband  prior  to  her  death,  became,  upon  her  death, 
BO  tar  as  tbe  laws  of  Virginia  are  concerned,  inoper- 
ative as  a  conveyance  of  her  interest  in  the  lands. 

3.  Until  the  husband  acknowledged  it,  and  ther^ 
by,  in  the  only  way  prescribed  by  statute,  gave  his 
assent  to  her  conveying  away  her  interest,  the  deed 
wsA  ineffectual ;  and  such  assent  was  of  no  avail  af- 
ter her  death. 

4.  The  land,  in  such  case,  passed  to  the  heirs  of 
the  wife;  and  their  title  could  not  be  devested  by 
any  subsequent  act  of  tbe  husband. 

6w  Under  both  the  Ohio  and  Virginia  Statutes,  a 
deed  by  the  husband  and  wife,  conveying  the  lat- 
ter's  land,  is  Inoperative  to  pass  her  title,  unless  the 
husband  (she  having  duly  acknowledged  the  deed) 
did,in  her  Itf  etime  and  by  an  acknowledgment  in  the 
form  prescribed  by  law,  signify  his  assent  to  such 
conveyance.  _ 

[No.  244.] 

Argued  Apra  $0, 1888.    Decided  May  U,  1888. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio,  to 
review  a  judgment  in  favor  of  defendant  in  an 
action  to  recover  land  in  Oliio.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  C*  B.  Ma.tthews»  for  plaintiffs  in  error: 

The  deed  has  not  been  executed  in  accord- 
ance with  the  statute,  and  is  therefore  void. 

Schoul.  Hus.  &  W.  §  176;  Trimmer  v.  Beagy, 
16  Pa.  484;  Dunham  v.  Wright,  58  Pa.  167; 
Qlidden  v.  Strupler,  52  Pa.  400;  Warner  v. 
Crouch,  14  Allen,  163;  Oerrish^.  Mason,  ^Gnj, 
482;  Palmer  v.  Paine,  9  Gray,  56;  Dodge  v. 
Hollinshead,  6  Minn.  25;  Annan  v.  Folsom,  Id. 
500;  Lane  v.  Soulard,  15  lU.  128;  Mariner  v. 
Saunders,  10  Dl.  118;  Cole  v.  Van  Riper,  44  HL 
68;  Qrapengether  v.  F^ervary,  9  Iowa,  168; 
Miller  v.  Wetherbg,  12  Iowa,  416. 

This  deed  was  not  capable  of  being  made  a 
valid  conveyance  by  the  acknowledgment  of 
the  husband  after  the  death  of  tbe  wife. 

Jackson  v.  Stevens,  16  Johns.  1 10;  Doe  v.  ffouh 
land,  8  Cow.  277;  Smith  v.  Shackleford,  9  Dana, 
458;  Shoenberger  v.  Zook,  84  Pa.  24;  legate  v. 
Clark,  111  Mass.  308;  Lawrence  v.  Heister,  8 
Ear.  &  J.  871;  Dewey  v.  Campau,  4  Mich.  565; 
Dow  V.  Jewell,  21  N.  H.  470;  Kottman  v.  Ayer, 
1  Strobh.  L.  552;  SHles  v.  Probst,  69  HI.  882; 
Bhea  v.  Rhenner,  26  U.  S.  1  Pet  106  (7:72);  22^ 
liott  V.  Peirsol,  Id.  328  (7;164). 

The  Statute  of  Limitations  does  not  begin  to 
run  until  the  death  of  the  husband. 

Koltenl/rock  v.  Cracraft,  86  Ohio  St.  585; 
Thompson  v.  Qreen,  4  Ohio  St.  217;  Clark  v, 
Clark,  20  Ohio  St.  128. 

(No  counsel  appeared  for  defendant  in  error.) 
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Mr.  JuhHu  Harlan  delivered  the  opinion  of 
the  court: 

This  was  an  action  to  recover  forty-two  un- 
divided one  hundredth  parts  of  a  tract  of  land, 
In  the  County  of  Fayette,  State  of  Ohio.  The 
answer  denied  that  the  plaintiffs,  or  either  of 
them,  have  any  estate,  title,  or  interest  in  or  to 
this  land,  or  to  any  part  thereof.  The  defend- 
ant also  pleaded  that  no  cause  of  action  ac- 
crued to  the  plaintiffs  or  to  either  of  them 
asainst  him,  within  twenty  years  prior  to  the 
filing  of  the  petition. 

The  bill  of  exceptions  shows  that  the  plaint- 
iffs in  error,  after  offering  in  evidence  a  patent 
of  the  United  States  covering  the  land  in  con- 
troversy, made  proof  tending  to  establish  the 
following  facts:  The  patentee,  William  Green 
Munford,  died  intestate,  leaving  as  his  only 
heirs,  Robert  Munford,  John  Munford,  Stan- 
hope Munford,  William  Oreen  Munford,  Eliza- 
beth Munford,  and  Mary  Munford.  Three  of 
these  heirs— Stanhope.  William  Qreen,  and 
[720]  Elizabeth— died  early  in  the  present  century, 
unmarried,  childless,  and  intestate;  the  otiler 
three  inherited  the  patented  lands  in  equal 
shares.  Margaret  Ann  Munford,  the  only  heir 
of  Robert  Munford,  who  also  died  intestate, 
was  bom  in  the  year  1800,  and  in  1819  inter- 
married with  John  Sinclair.  She  died  intestate 
September  18, 1887,  having  inherited  one  third 
of  the  property  in  controversy.  Her  husband 
died  August  8,  1875.  The  ori|:inal  plaintiffs 
are  her  only  h€drs,  and  J.  Hainston  Sewall  is 
the  grantee  of  some  of  the  original  plaintiffs  for 
whom  he  was  substituted  as  a  party. 

This  was  Uie  case  made  by  the  plaintiffs  in 
error  who  were  plaintiffs  below. 

The  defendant,  to  maintain  the  issues  on  his 
part,  offered  in  evidence  a  certain  deed,  pui^ 
porting  to  be  a  conveyance  to  one  Cary  S.  Jones 
of  the  mterest  of  John  Sinclair  and  Margaret 
Ann  Sinclair,  his  wife,  in  this  land. 

That  deed  is  dated  September  10, 1887— three 
days  before  the  death  of  Mrs.  Sinclair— and 
purports  to  be  signed  by  the  grantors— Sinclair 
and  wife,  of  Gloucester  County,  Virginia — and 
to  have  been  "siened,  sealed  and  delivered  in 
raesenceof  Wm.  Robins,  Richard  S.  Jones,  and 
Pet  R.  Nelson."  Attached  to  it  are  the  fol- 
lowing certificates: 

••Gloucesteb  Coxnrrr,  to  toit: 

"We,  William  Robins  and  Peyton  R.  Nelson, 
Justices  of  the  peace  in  the  county  aforesaid,  in 
the  State  of  Virdnia,  do  hereby  certify  that  Mar- 
garet Ann  Sinclair,  the  wife  of  John  Sinclair, 
parties  to  a  certain  deed  bearing  date  on  the 
lOth  of  September,  1887,  and  hereunto  annexed, 
personally  appeared  before  us,  in  our  county 
aforesaid,  and,  being  examined  bv  us  privily 
and  apart  &om  her  husband,  ana  havmg  the 
deed  aforesaid  fully  explained  to  her,  she,  the 
said  Margaret  Ann  Smclair,  acknowledged 
the  same  to  be  her  voluntary  act  and  deed,  and 
declared  that  she  had  willingly  signed,  sealed, 
and  delivered  the  same,  and  that  she  wished  not 
to  retract  it. 

''Given  under  our  hands  and  seals  this  lOth 
day  of  September,  1887. 

"Wm.  Robins.       [seal.] 
•*Pbt.  R.  Nelson,  [seal.] 

£721]     "State  of  ViRGnnA,  Gloucester  County,  to  tcit: 
"We,  Wm.  Robins— Thomas  Smith,  jusUces 
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of  the  peace  in  the  county  and  State  aforesaid, 
do  hereby  certify  that  John  Sinclair,  a  party  to 
a  certain  deed  bearing  date  the  lOth  day  oi 
September,  1887,  and  hereunto  annexed,  per* 
sonally  appeared  before  us  in  our  own  counlj 
aforeiaid,  and  acknowledged  the  same  tobe  hu 
act  and  deed,  and  desired  us  to  certify  the  said 
acknowledgment  to  the  clerk  of  the  counties 

of ,  in  the  State  of  Ohio,  in  order  that  the 

said  deed  may  be  recorded. 

"Given  under  our  hands  and  seals  this  litb 
of  May,  1840. 

*'Wm.  Robinb.  [bbal.] 

"Thomas  Smith.       [bbai*.] 

"  Statb  of  YiBomiA,  QUmeegter  County,  to 

ioit: 

"I,  John  R  Cary,  clerk  of  the  court  of  the 
county  aforesaid,  in  the  State  aforesaid,  do  here- 
by certify  that  Wm.  Robins  and  Thomas  Smith 
and  Peyton  R.  Nelson,  Esquires,  whose  names 
and  seals  are  affixed  to  the  within  certificates  of 
acknowledgments,  were,  at  the  time  of  subscrib- 
ing the  same,  justices  of  the  peace  in  and  for  Uie 
county  aforesaid,  duly  commissioned  and  qual- 
ified, and  that  due  faith  and  credit  may  and 
ought  to  be  given  to  all  their  acts  as  such. 

«^In  testimony  whereof  I  have  hereunto 
subscribed  my  name  as  clerk  aforesaid  and  af- 
fixed the  seal  of  the  said  county  this  14th  day 
of  May,  1840,  in  the  64th  year  of  the  Common- 

wfiftlth 

"  [l.  b.]  Johh  R  Cabt,  0.  G.  0. 

"State  of  Yiboikia,  Gloucester  County,  to 

wit: 

"  I,  Wm.  Robins,  presiding  lustice  of  the 
court  of  the  county  aforesaid,  do^hereby  certi- 
fy that  John  R.  Cary.  who  has  given  the  certi- 
ficate below,  is  derk  of  the  said  court,  and  that 
his  attestation  is  in  due  form. 

"Given  under  my  hand  this  14th  day  of 
May.  1840. 

Wm.  Robins,  Sen'r,    [seau]** 

The  plaintiffs  objected  to  the  admission  of 
the  conveyance  in  evidence,  upon  the  ground 
that,  as  it  was  not  acknowledged  or  proven  by 
John  Sinclair  until  after  the  death  of  his  wife,  it 
was  not  sufficient  and  valid,  as  a  conveyance 
of  the  tatter's  interest,  either  under  the  laws  of 
Virginia  where  it  was  executed,  or  under  the 
laws  of  Ohio,  where  the  land  is  situated.  This 
objection  was  overruled  and  the  deed  admitted 
in  evidence,  to  which  the  plaintiffs  excepted. 
The  defendant  offered  in  evidence  deeds  con- 
veying to  him  whatever  title  Cary  S.  Jones  had, 
and  admitted  that  he  was  in  possession  of  the 
premises  in  controversy. 

No  further  evidence  beinr  offered,  the  court 
charged  the  jury  that  the  deed  of  September 
10,  1887,  was  a  valid  conveyance  and  passed  to 
the  grantee  Jones  all  the  interest  of  Marsarei 
Ann  Sinclair  in  the  premises;  that  the  defend- 
ant, by  subsequent  conveyances,  had  become 
the  grantee  of  that  interest;  and  that  he  was 
entitled  to  a  verdict.  To  this  charge  the  plain- 
tiffs excepted. 

The  Act  of  the  General  Assembly  of  Ohio, 
Mssed  February  21.  1881,  entitled  "  An  Act  to 
Provide  for  the  Proof,  Acknowledgment,  and 
Recording  of  Deeds  and  Other  Instruments  of 
Writing,'^  was  in  force  both  when  Mrs.  Sin- 
clair acknowledged  the  deed  to  Jones — Sep- 
tember 10,  1887— and  when  it  was  acknowl- 
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«dged,  in  1840,  by  her  faosband.  Its  fifth  sec- 
tion  ia  in  these  words:  "  All  deeds,  mortgages, 
powers  of  attorney,  and  other  instruments  of 
writhig,  for  the  conveyance  or  incumbrance  of 
any  limd,  tenements  or  hereditaments,  situate 
within  ttds  [that]  State,  executed  and  acknowl- 
edged or  proved  in  any  other  State,  Territory 
or  conntry,  in  conformity  with  the  laws  of  said 
StiOe,  Territory  or  country,  or  in  oonfonnil^ 
with  the  laws  of  this  State,  shall  be  valid  as  if 
executed  within  this  State  in  conformity  with 
the  foregoing  provisions  of  this  Act"  fSi  Ohio 
Stat.  846;  IS.  &  C.  458,  465. 
The  Statute  of  Yirginia  applicable  to  the 
was  the  Act  of  February  24,  1819  (Rev. 
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Code,  Va.  1819,  p.  861),  entitled  "An  Act  to 
Reduce  into  One  the  Sevc^  Acts  for  Regulat- 
ing Conveyances  and  Concerning  Wrongful 
Anenations." 

Its  first  section  provides: 

"  That  no  estate  of  inheritance  or  freehold, 
or  for  a  term  of  more  than  five  years,  in  lands 
or  tenements,  shall  be  conveyed  from  one  to 
toother  unless  the  conveyance  be  declared  by 
writing  sealed  and  delivered;  nor  shall  such 
conveyance  be  good  against  a  purchaser  for 
faluable  consideration,  not  having  notice 
thereof,  or  any  creditor,  unless  the  same  writ- 
inr  be  acknowledged  by  the  party  or  parties 
who  shall  have  Maled  and  delivered  it,  or  be 
proved  by  three  witnesses  to  be  his,  her  or  their 
act,  before  the  court  of  the  county,  city  or  cor- 
poration in  which  the  land  conveyed  or  some 
Dsrt  thereof  lieth,  or  in  the  manner  herein^ter 
oirected,  and  be  lodged  with  the  cleriL  of  sudi 
court  to  be  there  recorded." 

The  fourth  section  provides: 

"  All  bargains,  sales  and  other  conveyances 
whatsoever  of  any  lands,  tenements  or  heredita- 
ments; whether  they  be  made  for  passing  any 
estate  of  freehold  or  inheritance,  or  for  a  term 
of  years,  and  all  deeds  of  settlement  upon  mar- 
riage wherein  either  lands,  slaves,  money  or 
otto"  personal  things  shall  be  settled  or  cove- 
nanted to  be  left  or  paid,  at  the  death  of  the 
oarty  or  otherwise,  and  all  deeds  of  trust  and 
mortgages  whatsoever,  which  shall  hereafter  be 
nuide  and  executed,  shall  be  void,  as  to  all 
creditors  and  subsequent  purchasers  '  for  valu- 
able consideration  without  notice,'  unless  they 
shall  be  acknowledged  or  proved  and  'lodged 
with  the  clerk  to  be  recorded,  according  to  the 
directions  of  this  Act;  but  the  same,  as  tetween 
the  parties  and  their  heirs,  *  and  as  to  all  subse- 
quent purchasers,  with  notice  thereof,  or  with- 
out valuable  consideration,'  shall  nevertheless 
he  valid  and  binding." 

The  fifteenth  section  makes  specific  provision 
for  the  execution  and  acknowledgment  of  deeds 
by  husband  and  wife.    It  is  as  follows: 

"When  a  husband  and  his  wife  have  sealed 
and  delivered  a  writing,  purporting  to  be  a  con- 
veyance of  any  estate  or  interest,  ic  she  appear 
in  court,  and  being  examined  privily  and  apart 
from  her  husband,  by  one  of  the  Judges  there- 
of, shall  declare  to  him  that  she  did  fieely  and 
wiUiDgly  seal  and  deliver  the  said  writine,  to 
he  then  shewn  and  explained  to  her,  and  w&hes 
not  to  retract  it,  and  shall,  before  the  said 
court,  acknowledge  the  said  writinp,  so  again 
shown  to  her,  to  be  her  act,  such  pnvy  examin- 
ation, acknowledgment  and  declaration  shall 
thereupon  be  entered  of  record  In  such  court; 
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and  if,  before  any  two  Justices  of  the  peace,  for 
any  county  or  corporation,  in  'any  State'  or 
TerritoiT  of  the  U nited  States  '  or  of  the  Dis- 
trict of  Columbia,'  such  married  woman,  being 
examined  privily  and  apart  from  her  husband, 
and  faavinff  the  writing  aforesaid  fully  ex- 
plained to  her,  shall  aclmowledge  the  same  to 
be  her  act  and  deed,  and  shall  declare  that  she 
had  willingly  signed,  sealed  and  delivered  the 
same,  and  that  she  wished  not  to  retract  it,  and 
such  privy  examination,  acknowledgment  and 
declaration  shall  be  certified,  by  such  Justices, 
under  their  hands  and  seals,  by  a  certificate  an- 
nexed to  said  writing,  and  to  the  following  ef- 
fect, that  is  to  say:  County  or  Corporation,  Sc: 
We,  A.  B.  and  C.  D.,  Justices  of  the  peace  in 
the  countv  (or  corporation)  aforesaid,  in  the 

State  (or  Territory  or  District)  of ,  do 

hereby  certify  that  £.  F.,  the  wife  of  G.  H., 
parties  to  a  certain  deed,  bedring  date  on  the 
—  day  of ,  and  hereunto  annexed,  per- 
sonally appeared  before  us  in  our  county  (or 
corporation)  aforesaid,  and  being  examined  by 
us,  privily  and  apart  from  her  husband,  and 
havinff  the  deed  aforesaid  fully  explained  to 
her,  she,  the  said  £.  F.,  acknowledged  the 
same  to  be  her  act  and  deed,  and  declared  that 
she  had  willingly  signed,  soUed  and  delivered 
the  same,  and  that  sue  wished  not  to  retract  it 
Given  under  our  hands  and  seal  this  —  day  of 

.    A.  B.    [Seal.)    C.  D.  [SeaL];  and 

such  certificate  shall  be  offered  for  record  to 
the  derk  of  the  court  in  which  such  deed 
ought  to  be  recorded;  it  shall  be  the  duty  of 
such  clerk  to  record  the  said  certificate  accord- 
ingly, along  with  the  deed  to  which  it  is  an- 
nexed; and  when  the  privy  examination,  ac- 
knowledgment and  declaration  of  a  married 
woman  shall  have  been  bo  taken  in  court  and 
entered  of  record,  or  certified  by  two  magis- 
trates,and  delivered  to  the  clerk  to  be  recorded, 
and  the  deed  also  shall  have  been  duly  acknow* 
lodged  or  proven,  as  to  the  husband,  and  deliv- 
ered to  the  clerk  to  be  recorded,  pursuant  to  the 
directions  of  this  Act,  such  de^  shall  be  as  ef- 
fectual in  law,to  pass  all  theright,  title  and  inter- 
est of  the  wife,  as  if  she  had  been  an  unmarried 
woman:  Provided,  however,  that  no  covenant 
or  warranty,  contained  in  such  deed  hereafter 
executed,  shall  in  any  manner  operate  upon 
any  feme  covert  and  her  heirs,  further  than  to 
convey  effectually,  from  such  feme  eovert  and 
her  heirs,  her  right  of  dower,  or  other  interest 
in  real  estate,  which  she  may  have  at  the  date 
of  such  deed." 

The  first  section  of  the  Ohio  Statute  of  1881 
(1  S.  &  C.  458),  as  modified  by  the  subsequent 
Acts  of  January  29, 1888  (Id.  470},  and  Febru- 
ary 17,  1834  (Id.  694),  provides  that  when  any 
man,  or  unmarried  woman,  above  the  age  of 
eighteen  years, "  shall  execute  within  this  State, 
anyd€«d,  mortgage,  or  other  instrument  of 
writibg,  by  which  any  land,  tenement  or  here- 
ditament shall  be  conveyed,  or  otherwise  affect- 
ed or  incumbered  in  law,  such  deed,  mortage, 
or  other  instiumcnt  of  writing,  shall  be  signed 
and  sealed  ly  ths  grantor  or  ^ntors,  maker 
or  makers,  or  [and]  such  signmg  and  sealing 
shall  be  acknowleiged  by  such  grantor  or 
maker  in  the  prtsence  of  two  witnesses,  who 
shall  attest  such  signing  and  scaling  and  sub- 
scribe their  names  to  such  attestation,  and  such 
signing  and  sealing  shall  also  be  acknowledged 

801 


[7«5] 


719-780 


SlTPBBMB  OOUBT  OF  THE  XJkITED  StATBB. 


Oct.  Tebm» 


by  such  graotor  or  grantors,  maker  or  makers, 
before  a  judge  of  the  supreme  court,  or  of  the 
court  of  commoD  pleas,  a  justice  of  the  peace, 
notary  public,  maror,  or  other  presiding  officer 
of  an  incorporatea  town  or  city,  who  shall  cer- 
tify such  acknowledgment  on  the  same  sheet 
on  which  such  deed,  mortgage,  or  other  instru- 
ment of  writing  ma^  be  printed  or  written; 
and  shall  subscribe  ms  name  to  such  certifi- 
cate." 

The  second  section  of  the  same  Act  provides: 
'*That  when  a  husband  and  wife,  uie  being 
eighteen  years  of  age  or  upward,  shall  execute, 
within  this  State,  any  deed,  mortgage,  or  other 
instrument  of  wiitiDg,  for  the  conveyance  or 
inciunbrance  of  the  estate  of  the  wife,  or  her 
right  of  dower  in  any  land,  tenement  or  here- 
ditament, situate  within  this  State,  such  deed, 
mortgage,  or  other  instrument  of  writing,  shall 
be  sign^  and  sealed  by  the  husband  and  wife; 
and  such  signing  and  sealing  shall  be  attested 
and  acknowled^d  in  the  manner  prescribed  in 
the  first  section  of  this  Act;  and,  'in  addition 
thereto,  the  officer  before  whom  such  acknow- 
ledgment shall  be  made  shall  examine  the  wife, 
£726]  separate  and  apart  from  her  husband,  and  shall 
read  or  otherwise  make  known  to  her  the  contents 
of  such  deed,  mortgage  or  other  instrument  of 
writing;  and  if  upon  such  separate  examination 
she  shall  declare  that  she  did  voluntarily  sign, 
seal,  and  acknowledge  the  same,  and  that  she 
is  still  satisfied  therewith,  such  officer  shall  cer- 
tify such  examination  and  declaration  of  the 
wife,  together  with  the  acknowledgment  as 
aforesaid,  on  such  deed,  mortgage,  or  other  in- 
strument of  writing,  and  subscribe  his  name 
thereto." 

Obviously,  in  view  of  the  statutes  of  Ohio, 
the  first  inquiry  must  be  whether  the  deed  pur- 
porting to  convey  to  Jones  the  interest  of  John 
Sinclair  and  wife  in  the  lands  in  dispute  was 
executed  and  acknowledged  in  conformity  with 
the  laws  of  Virginia,  where  that  deed  purports 
to  have  been  made. 

There  has  been  no  appearance  in  this  court 
by  the  defendant;  nor,  m  the  examination  of 
the  Questions  presented,  have  we  had  the  bene- 
fit of  a  brief  m  hio  behalf.  But  we  are  in- 
formed by  the  brief  of  the  plaintiffs  in  error 
that  it  was  claimed  in  the  court  below  that  nei- 
ther the  acknowledgment  nor  record  of  the 
Sinclair  deed  constituted  parts  of  the  deed  itself, 
and  that  the  effect  of  the  want  of  acknowledg- 
ment was  simply  that  defined  by  section  four  of 
the  Virginia  Act  of  1819,  namely,  that  the  deed 
was  valid  and  binding  as  between  the  parties 
and  their  heirs. 

We  do  not  understand  such  to  have  been  the 
law  of  Virginia  in  respect  either  to  the  acknow- 
ledgment or  recording  of  deeds  made  by  hus- 
band and  wife.  In  mrst  Nat.  Bank  ofHarri- 
ianburg  v.  Paul,  75  Va.  594,  600,  the  question 
was  as  to  the  admissibility  of  parol  evidence  to 
show  that  the  privy  examination  of  a  married 
woman  was  regularly  taken  in  the  form  pre- 
scribed by  the  statute,  or  that  the  officer  taking 
the  same,  by  mistake  or  inadvertence,  omitted 
material  statements  required  to  be  set  forth  in 
the  certificate  of  such  examination.  Referring 
to  section  7  of  chapter  117  of  the  Virginia  CJode 
of  1878 — which,  as  we  shall  presently  see,  is 
substantially  the  some  as  section  15  of  the  Act 
of  1819— the  court  said:  ^'  It  will  thus  be  seen 
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that  the  statute  prescribes  the  necessaiy  stepa 
to  be  taken  preparatory  to  a  vaUd  relinquish* 
mentofthe  claim  for  dower.  The  certificate  [727] 
must  set  forth  her  declaration  and  acknow* 
ledgment  as  prescribed  by  the  statute;  it  muai 
be  on  or  annexed  to  the  deed;  it  must  be  ad* 
mitted  to  record  along  with  the  deed,  and  when 
all  these  requirements  shall  have  been  complied 
with,  and  not  tiU  t/ten\  the  writing  operates  to 
convey  from  the  wife  her  right  of  dower." 
After  observing  that  the  object  of  the  statute 
was  to  provide  a  substitute  lor  the  proceeding 
by  fine  in  England,  which  was  never  in  force 
in  Virginia,  whereby  the  rights  of  Uie  wife  on 
the  one  hand  mif^ht  be  carefully  guarded,  and 
an  indefeasible  titie  secured  on  the  other,  the 
court  proceeds:  *'As  was  said  by  Judge  Tucker^ 
Harkins  v.  Forayih.  11  Leigh,  801,  'the  validity 
of  the  deed  is  made  to  depend  not  upon  the 
truth  of  the  certificate,  but  upon  its  ^ristence 
and  its  delivery  to  the  clerk.'  It  is  the  authen- 
tic and  sole  medium  of  proving  that  the  feme 
covert  has  acknowledged  the  deed  with  all  the 
solemnities  required  by  the  statute."  The  Court 
of  Appeals  of  Virginia,  in  the  same  case  quotes 
with  approval  the  following  language  from  El- 
liott V.  PHreol,  26  U.  S.  1  Pet.  840  [7:170]: 
"  What  the  law  requires  to  be  done  and  appear 
of  record  can  only  be  done  and  made  to  appear 
of  the  record  itself,  or  an  exemplification  of  the 
record.  It  is  perfectly  immaterial  whether 
there  be  an  acknowledgment  or  privy  examina- 
tion in  fact  or  not—if  there  be  no  record  of  the 
privy  examination — ^for  by  the  express  terms  of 
the  Jaw  it  is  not  the  fact  of  privy  examination 
merely,  but  the  recording  of  the  fact  which 
makes  the  deed  effectual  to  pass  the  estate  of  a 
feme  covert" 

In  Borer  v.  Roanoke  Nat.  Bank,  decided  in 
1887  (not  yet  in  the  regular  reports,  but  reported 
in  4  S.  E.  Rep.  820, 826, 881),  the  court  said  that 
"all  the  requirements  of  the  statute,  including 
recordation  as  to  both  hw^nd  and  uf(fe,  must 
be  complied  with,  or  else  the  wife's  titie  does 
not  pass."  After  an  extended  review  of  the 
Statutes  cf  Virghiia  relating  to  conveyances, 
beginning  with  the  Act  of  1674,  and  including 
those  of  1705.  1710, 1748,  1785,  1792, 1814.  and 
1819,  the  court  further  said:  "  The  part  of  sec- 
tion 15,  chap.  99, 1  Rev.  Code  1819,  prescribmff 
the  effect  of  acknowledgments  of  marrlea 
women  when  record^,  was  condensed  substan- 
tially into  what  is  now  section  7,  chap.  117,  [728] 
Code  1878,  which  was  the  statute  in  force  and 
applicable  to  tiie  case  in  hand.  ♦  ♦  ♦  The 
statute  is  absolute;  there  is  no  room  for  pre- 
sumptions resulting  from  technical  rules  of  con- 
struction; and  all  Its  requisites  must  be  sub- 
stantially complied  with,  or  else  nothing  passes 
by  the  deed  of  a  married  woman.  As  colony 
and  State,  such  has  been  not  only  the  general 
policy,  but  the  unmistakable  spirit  and  letter 
of  the  law  in  Vhrginia  for  over  200  years." 

In  view  of  these  adjudications,  it  is  clear  that 
by  the  law  of  Virginia  the  acknowledgment 
and  the  recording  of  conveyances  by  husband 
and  wife  of  lands  m  that  Commonwealth,  in  the 
mode  prescribed  by  her  laws,  is  essential  to  pass 
the  estate  of  the  wife  in  such  lands. 

The  question,  however,  remains  as  to  the  ef- 
fect of  the  death  of  Mrs.  Sinclair  before  her 
husband  had  acknowledged  the  deed.  This 
question  is  by  no  means  free  from  difficulty, 
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It  was  sn^geeted,  in  a  somewhat  different  form, 
but  not  decided,  in  the  case  of  Borer  ▼.  Roanoke 
Jfdt.  Bank.  It  was  there  argued  that  if  a  mar- 
ried  woman's  deed  only  became  effectual  when 
duly  admitted  to  record  it  would  result  that  if 
the  wife  died  between  the  date  of  her  acknow- 
ledgment and  the  recording  of  the  deed  the  in- 
strument would  be  wholly  Toid.  But  the  court 
said:  "Kot  so,  however;  for  as  between  the 
husband  and  the  grantee  the  deed  would  be  valid 
and  binding,  though  as  to  the  wife  it  would  be 
inoperative — ineffectual  to  pass  her  title — until 
duly  recorded,  for  it  is  only  then  that  a  married 
woman's  conveyance  becomes  a  complete  trans- 
•ction.  But  i t  is  useless  to  arrue this  proposition 
as  the  pretended  recordation  In  1B75  of  the  deed 
of  1861  was  prior  to  Mrs.  Borer's  death.  It  is 
sufficient  to  say  that,  if  the  question  were  pre- 
sented directly  for  decision,  it  would  be  an  ex- 
ceedingly interesting  one,  as  the  authority  for 
recordation  at  a  time  subsequent  to  the  execu- 
tion and  delivery  of  the  deed  seems  to  rest  solely 
upon  the  presumption  of  the  wife's  continuing 
acquiescence:  ana  in  2  Tuck.  Bl.  Com.,  Bk.  2, 
p.  2C8,  the  distinguished  author  significantly 
suggests  the  question  whether  recordation  after 
tbeaeath of  the  ^ife  would  be  effectual." 

WhUe  it  was  not  essential,  under  the  Ohio 
[729]  Statute,  that  the  deed  siloed  by  Sinclair  and 
wife  be  put  upon  recora  in  vircinia,  we  are 
of  opinion  that  upon  her  death  the  deed,  pre- 
▼iotisly  signed  and  acknowledged  by  her,  upon 
privy  examination,  but  not  acknowledged  by  the 
husband,  prior  to  her  death,  became— so  far  as 
the  laws  of  Virginia  are  concerned — inoperative 
as  a  conveyance  of  her  interest  in  the  lands  in 
controversy.  UntU  the  husband  acknowledged 
it,  and  thereby  in  the  only  way  prescribed  by 
statute,  gave  nis  assent  to  her  conveying  away 
her  interest,  the  deed  was  ineffectual  for  any 
purpose.  While  it  may  not  have  been  necessary 
that  they  should  acknowledge  the  deed  at  the 
same  time,  or  upon  the  same  occasion,  or  before 
the  same  officer,  the  Statute  of  Virginia,  upon 
any  fair  interpretation  of  its  words,  and  having 
regard  to  the  policy  which  induced  its  enact- 
ment, must  be  held  to  have  required  that  the 
acknowledgment  of  the  husband  should  occur 
in  the  lifetime  of  the  wife,  while  she  was  capable 
of  askiuff  his  consent  to  the  conveyance  of  her 
lands.  But  that  assent  was  of  no  avail  after  the 
death  of  the  wife  before  the  husband  had,  bv 
acknowledgment  of  the  deed,  signified  his  wiM- 
ingness  to  have  her  convey  to  Jones,  under 
whom  the  defendant  claims  title.  Upon  her 
death  the  title  passed  to  some  one.  It  did  not  pass 
to  Jones,  for  tne  reason  that  there  was  not  then 
in  existence  any  completed  conveyance,  suffi- 
cient, under  the  law,  to  transfer  her  estate  to  a 
grantee.  It,  therefore,  must  have  passed  to  her 
heirs,  and  their  title  could  not  be  devested  by 
any  subsequent  act  of  the  husband.  The  fourth 
section  of  the  Virginia  Statute,  declarinff  certain 
conveyances  to  be  valid  and  binding  as  between 
the  parties  and  their  heirs,  has  no  application 
to  conveyances  by  a  wife  in  which  the  husband 
does  not  Join,  during  her  lifetime,  by  an  ac- 
knowlednnent  in  the  mode  prescribed  by  law. 

It  results  that,  if  the  admissibility  as  evidence 
of  the  deed  to  Jones  depends  upon  its  validity, 
ander  the  laws  of  Virginia,  as  a  conveyance  of 
Mrs.  Sinclair's  interest  in  these  lands,  tlie  court 
erred  in  not  excluding  it  from  the  jury. 
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Was  the  deed  executed  and  acknowledged  in 
conformity  with  the  laws  of  Ohio,  where  the 
lands  are  situated?  In  other  words,  would  the 
deed  have  convey^  the  interest  of  Mrs.  Sinclair 
if  it  had  been  executed  and  acknowledged  in 
Ohio  by  the  wife  in  her  lifetime,  but  not  ac- 
knowledged bv  the  husband  until  after  the 
death  of  the  wue?  If  so,  it  may  be  that,  under 
the  Ohio  Statute  of  1831,  the  deed  would  be 
good  as  between  the  heirs  of  Mrs.  Sinclair  and 
Jones;  for  that  statute  declares  that  a  convey- 
ance of  lands  in  Ohio  will  be  valid  if  acknow- 
ledged in  conformitv  either  with  the  laws  of 
the  State  in  which  ft  is  executed,  or  in  con- 
formity  with  the  laws  of  Ohio. 

Upon  examinin^^  the  Statutes  of  Ohio — the 
controlling  provisions  of  which  have  been  re- 
ferred to— and,  also,  the  decisions  of  the  Su- 
Ereme  Court  of  that  State  to  which  our  attention 
as  been  called,  we  find  nothing  to  Justify  us  in 
holding  Uiat  a  deed  for  land,  acknowledged  by 
the  wire,  but  not  acknowledged  by  the  husband 
in  the  lifetime  of  the  wife,  will  pass  her  estate 
in  the  lands  conveyed.  In  Ludlow  v.  (/Neil, 
20  Ohio  St.  181,  it  was  held—using  the  language 
of  the  syllabus— that  "  under  the  Statute  of 
February  22,  1881,  it  is  not  indispensable  to  the 
validity  of  a  deed  executed  by  husband  and 
wife  that  they  should  acknowledge  it  before 
the  same  officer  or  at  the  same  time  and  place, 
or  that  their  acknowledgment  should  be  certifl^ 
by  a  single  certificate."  Yet  *'the  acknowledg- 
ment of  the  wife  is  not  binding  upon  her  unnl 
the  deed  is  executed  and  acknowledged  by  the 
husband."  "The  husband,"  the  court  said, 
"can  render  the  wife  every  needed  protection 
by  himself  refusing  to  sign  and  aclmowledgft 
the  deed.  If  she  acknowledged  it  before  the 
husband,  it  is  presented  to  him  with  the  wife's 
signature  and  acknowledgment,  and  he  has  only 
to  refuse  to  acknowledge.*'  We  are  of  opinion 
that  equally  under  Uie  Ohio  and  Virdnia  Stat- 
utes, a  de«i  by  the  husband  and  wife,  convey- 
ing the  letter's  land,  is  inoperative  to  pass  her 
title  unless  the  husband — she  having  duly  ac- 
knowledged the  deed — should,  in  her  lifetime, 
and  by  an  acknowledgment  In  the  form  pre- 
scribed by  law,  irignify  his  assent  to  such  con- 
veyance. 

For  tlie  reasons  stated  the  judgment  i$  re>oer$ed^ 
idith  direeUone  to  grant  a  new  trial,  and  for 
ff'riher  proceedings  in  eor^ormity  with  law  and 
Vie  prineiplee  ofthie  opinion. 

Mr,  Justice  Matthews  took  no  part  la  the 
decision  of  this  case. 


FARMERS'    LOAN   AND   TRUST   COM-    [640] 
PANY,  AND  ELIJAH  SMITH,   Receiver 
and  Trustee,  Appts., 

HENRY  L.  NEWMAN,  Trustee. 
(See  S.  a  Reporter's  ed.  649-60L) 

Beceiver  of  railroad — sale  on  foreclosure— pay- 

ment  of  lien, 

1.  Where  the  receiver  of  a  railroad  ooTDpany  made 
an  agreement  with  a  peraon  having  a  Hen  upon  a 
part  of  the  railroad,  to  pay  sucb  Hen  out  of  the 
moneys  realized  frum  such  part  of  said  railroad 
upon  foreclosure  sale,  and  induced  the  lienor  to 
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turreDder  his  lien«  and  the  reoeiver  bid  Id  the  prop- 
erty on  such  sale  as  an  entirety,— Held  that  the 
Uenor  was  entitled  to  be  paid  his  Uen  out  of  the 
agrgregate  proceeds  of  the  sale. 

It.  The  riflrht  of  the  lienor  thus  to  be  paid  is  not  to 
be  defeated  by  the  fact  that  the  mortgaAre  bond- 
holders exercised  the  privilege  given  by  the  decree 
of  sole  to  make  payment,  not  in  cash,  but  in  mort- 
age bonds.  .    .. 

3.  If  they  do  not  discharge,  in  money,  such  lien 
within  a  reasonable  time,  fixed  for  that  purpose, 
the  property  should  be  again  sold  as  an  entirety, 
or  so  much  thereof  as  shall  be  necessary  to  raise 
the  amount  of  the  lien. 

[No.  258.] 
Argued  April  25.26,1888.  Decided  May  14,1888, 

APPEA.L  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Missouri, setting  aside  a  sale,  made  under 
a  decree  of  foreclosure,  of  certain  mortgaged 
railroad  property,  and  requiring  the  receiver  to 
regain  possession  of  the  property,  unless  the 
purchaser  should  pay  a  claim  of  the  appellee 
virithin  a  certain  named  period.    Beversed, 

The  facts  are  fully  slated  in  the  opinion. 

Mr,  P.  Henry  Smirth.  for  appellants: 

It  was  the  right  of  the  Farmers'  Loan  and 
Trust  Company  to  foreclose  without  making 
the  intervener,  Newman,  a  party,  and  to  have 
the  sale  made  subject  to  his  prior  claim. 

Jfrome  v.  McCarter,  94  U.  8.  786  (24:  187); 

Wabasli  A  E,  Canal  v.  Beers,  66  U.  8. 1  Black, 

M  (17:  41);  Burnham  v.  Bovoen,  111  U.  8.  779 

<28:  697);  Farmers  Loan  <fc  T.   Co,  ▼.  OerU- 

rid  B,  B.  Co,  of  Iowa,  2  McCraiy,  181. 

It  is  competent  for  the  court,  if  the  plaintiff 
is  entitled  to  a  lien,  to  establish  the  same 
against  the  property,  to  fix  a  time  for  payment, 
and  in  default,  a  proper  order  of  sale  will  be 
fiwaivled 

Vilas  V.  Page,  9  Cent.  Rep.  470,  106  N.  T. 
462. 

The  relief  granted  is  not  prayed  for  4n  the 
bill,  and  is  not  consistent  with  the  case  made 
•by  the  bill. 

1  Dan.  Ch.  Pr.  5th  Am.  ed.  881;  Casady  v. 

Woodbury  County,  18  Iowa,  120;  Haywa/rd  v. 

Eliot  Nat.  Bank,  96  U.  8.  615  (24:857);  Story. 

Eq.  PI.  S  40;  Kerr,  Inj.  619);  Shields  v.  Barrow, 

^  U.  8. 17  How.  141  (15: 161). 

Courts  have  no  power  to  set  aside  their  Judg- 
ments and  decrees  at  a  term  subsequent  to  that 
at  which  they  are  rendered  and  passed,  un- 
less the  ri^ht  to  do  bo  is  preserved  by  motion 
or  otherwise. 

Cameron  v,  McBoberts,  16  U.  8. 8  Wheat  591 
<4:  467);  McMieken  ▼.  Penn,  69  U.  S.  18  How. 
511  (16:  506);  Bank  of  U,  8.  v.  Moss,  47  U.  8. 
6  How.  88  (12:  384);  SibbaJd  v.  U,  8,  87  U.8.12 
Pet.  488-492  (9: 1167.1169);  Branson  v,8ehulten, 
104  U.  8.  415  (26:  799);  Sehell  v.  Dodge,  107  U. 
is.  630  (27:  601);  PhiUips  v.  Negley,  117  U.  8. 
665  (29;  1018). 

Messrs.  John  W.  Noble,  John  0,  Orriek 
and  Tilton  DaTis»  for  appellee: 

The  contract  dated  March  12,  1880,  made 
by  Elijah  Smith  as  receiver,  with  Henry  L. 
Newman,  for  himself  and  as  trustee  for  John 
W.  Waddell,  was  one  for  the  benefit  of  the 
property  then  in  the  custody  of  the  court,  and 
thus  within  the  power  of  the  court  to  author- 
ize. 

Kennedy  v.  St.  Paul  db  P.  /?.  B.  Co.  2  Dill. 
448;  8.  C.  5  Dill.  519;  Milionbcrger  v.  Locans- 
port,  C,  da.  W,B.  Co,  106  U.  S.  286(27:117); 
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Barton  ▼.  Barbour,  104  U.  8.  126  (26:678); 
Jerome  v.  McCarter,  94  U.  8.  784-788  (24:186- 
188);  Bank  of  Montreal  v.  Chicago  C.  &  W,  K 
Co.  48  Iowa,  618;  Meyer  ▼.  Johnston,  58  Ala. 
287-888;  First  Nat.  Bank  ▼.  Shedd,  121  U.  8. 
74-86  (80:877-881;  Williamson  v.  Washington 
City,  V,  M.  dkG,  8,  R,  B.  Co.  88  Gratt.  624. 

The  application  was  made  on  notice,  and 
supported  by  the  consent  and  request  of  sub- 
stantially all  the  bondholders. 

Wallaeev,  Loomis,  97  U.  8.  146  (24:895); 
Eale  V.  Frost,  99  U.  8.  889  (26:419);  F^sdiek 
V.  SehaU,  Id.  285-261  (26:889-842);  Miltonber* 
ger  v.  Logansport,  C.  it  8.  W.  R  Co,  106  U.  a 
286,  809,  810  (27: 117,  126);  Umon  Trust  Co. 
V.  Walker,  107  U.  8.  696  (27:490);  Union 
Trust  Co,  V.  Souther,  Id.  694  ^7:489);  Lana- 
don  ▼.  VermarU  A  C,  B,  R.  Co.  ^  Vt.  8^; 
Humphreys  ▼.  AUen,  101  HI.  490. 

The  trustee  especially  represented  the  bond- 
holders  in  their  request. 

Shaw  V.  LiUU  Bock  db  Ft.  8.  B,  Co,  100  IT. 
8.  605-612  (25:757-759);  First  Nat.  Bank  T. 
Shedd,  121  U.  8.  74-86  (80:877-881). 

The  court  bad  especially  reserved  the  power 
to  adjudicate  this  claim  at  the  time  of  con- 
firming the  sale,  and  could  isubsequently  act 
on  it. 

Farmers  Loan  db  T.  Co,  v.  Central  R.  R,  Co. 
oflouM,  7  Fed.  Rep.  687;  Burnham  v.  Bowen, 
111  U.  8.  776-783  (28:696-599). 

The  sale  made  under  the  foreclosure  decree 
was  of  the  road  as  an  entirety,  hence  the  whole 
sale  had  to  be  set  aside  and  the  whole  road  or- 
dered to  be  resold. 

Sehulenherg  v.  Memphis,  C.  db  N.  W.  B.  R. 
Co.  67  Mo.  442;  Knapp  ▼.  8t.  Louis,  K.  C.  A 
N.  B.  Co.  74  Mo.  874;  Ireland  v.  Atc/iison,  T. 
db  8.  F.  R.  R.  Co.  7^  Mo.  672. 

Mr.  JueticelELmxlmA  delivered  the  opinion  ro^ni 
of  the  court:  l®^°* 

This  is  an  appeal  from  a  final  order  setting 
aside  a  sale,  made  under  a  decree  of  foreclos- 
ure, of  certain  mortgaged  railroad  property,  as 
well  as  the  confirmation  thereof,  ana  requir- 
ing the  receiver,  appointed  in  the  foreclosure 
proceedings,  to  regain  possession  of  the  prop- 
erty, unless  the  purchaser,  before  the  expira- 
tion of  a  named  period,  paid  a  claim  of  the 
present  appellee,  for  $17,750,  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum 
from  November  80.  1880. 

The  oridn  of  that  claim,  and  the  circum- 
stances under  which  it  was  asserted  in  this  suit, 
are  as  follows: 

The  Lexington,  Lake  and  Gulf  Railroad 
Company  was  a  Missouri  corporation,  with 

Eower  to  construct  and  operate  a  road  from 
.exington  to  the  southern  boundary  line  of 
that  State.  Having  constructed  the  roadbed 
from  Lexincrton  to  Butler,  in  Bates  C]k>unt7, 
and  procured  ties  sufficient  for  its  line  as  far 
south  as  Pleasant  Hill,  and  having  also  done 
some  dredging,  and  being  indebted  to  contract- 
ors for  such  work  and  materials — its  liability 
therefor  being  evidenced  by  two  notes,  one 
held  by  Monroe  &  Co.  for  $10,682.74. 
and  the  other  by  Lawrence  Dean  for  $2,000, 
each  dated  October  12,  1871,  and  bearing 
interest  at  10  per  cent  per  annum  from 
date — the  company,  January  16,  1872,  con- 
veyed its  road,  together  with  all  its  rights, 
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privile^^es,  and  franchises,  including  its  depot 
grounds  and  other  property,  acquired  and  to 
be  acquired,  to  Moses  Chapman,  in  trust  to  se- 
cure the  payment  of  said  notes,  and  with  au- 
thority in  the  trustee,  upon  default  in  paying 
the  notes,  principal  and  interest,  on  or  before 
March  1, 1872,  to  sell  the  mort^Eiged  property, 
At  public  auction,  upon  thirty  days'  notice  of 
sale,  for  cash,  and  convey  the  same  to  the  pur- 
<dm8er. 
1651]  On  the  7th  of  February,  1872,  the  company 
leased  its  road  and  properf^  (with  the  right  to 
mortgajze  the  same)  to  the  Burlington  and 
Southwestern  Railway  Company — for  and  in 
behalf  of  its  Linneus  Branch — a  corporation, 
created  under  the  laws  of  Missouri  and  Iowa, 
and  whose  road  in  Missouri  was  to  extend  from 
the  Iowa  line  to  Uoionville,  with  a  branch  by 
way  of  Linneus  to  Lexington,  thence  to  Ean- 
aas  City  and  southwestern  Missouri.  The  lease 
provided,  anong  other  things,  that  the  oroperty 
leased  and  said  Linneus  Branch  should  be  rep- 
tesented  by  one  common  stock,  and,  to  all  in- 
tents and  purposes,  constitute  one  line  of  road, 
and  one  common  property,  to  be  known  as  the 
Linneus  Branch  of  the  Burlington  and  South- 
western Railway.  The  lessor  company,  in  the 
lease  covenanted,  among  other  things,  that  the 
leased  premises  were  free  from  all  liens,  in- 
cumbrances, and  debts,  "except  about  the 
turn  of  f  15,000  due  contractors  thereon." 

On  the  first  of  April,  1872,  the  Buriington 
and  Southwestern  Railway  Companv  pla^  a 
ieod  of  trust  upon  its  entire  Linneus  Branch  and 
appurtenances,  including  the  leased  premises, 
extending  from  the  main  line  of  the  mortgagor 
company  at  or  near  Unionville,  by  the  way  of 
lanneus  and  Lexington  to  Kansas  Oily,  and  by 
the  line  of  the  leased  premises  from  Leidngton 
to  Butler,  to  secure  its  bonds  amounting  to 
$1,600,000.  Upon  default  in  meeting  the 
principal  and  interest  of  those  bonds,  the  Far- 
mers Loan  and  Trust  Company,  trustee  in  the 
last  named  deed,  instituted  in  the  court  below 
a  suit  for  foreclosure  and  sale.  A  final  decree 
of  foreclosure  and  sale  was  passed  May  19, 
1876,  but,  for  some  reason,  it  was  not  imme- 
diately executed. 

On  the  20th  of  February,  1877,  Chapman, 
trustee  in  the  deed  of  January  16,  1872,  sold 
the  mortgaged  premises  at  public  auction,  after 
the  required  notice,  to  satisfy  the  debts  secured 
by  that  deed,  and  Henry  U  Newman,  hold- 
ing the  note  ^ven  to  Monroe  &  Co.,  as  trustee 
for  the  benetit  of  himself  and  one  Waddell. 
became  the  purchaser.  Chapman  conveyed 
to  Newman,  as  trustee,  the  deed  being  ac- 
knowledged August  22,  1877,  and  filed  for  rec- 
ord August  6,  1878. 

On  the24thof  December,  1879,  Elijah  Smith, 
(652]  receiver  in  the  foreclosure  suit,  and  also  a  hold- 
er of  a  large  amount  of  bonds  secured  by  the 
|1, 600.000  mortgage,  filed  his  petition  in  the 
lorecloeure  suit,  alleging  that  Newman  and 
others  claimed  to  own  that  part  of  the  mort- 
cased  premises  consisting  of  the  graded  road- 
bea  between  Lexington  and  Butler,  and  asking 
that  they  toB  enioined  from  attempting  to  in- 
terfere with  said  premises  or  any  pNUrt  Uiereof. 
An  injunction  was  granted,  and  negotiations 
Uien  pending  between  Newman  and  others  for 
the  sale  of  what  he  had  purchased  were  there- 
by broken  off. 
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On  the  10th  of  January,  ISSO,  the  Receiver^ 
Smith,  represented,  by  petition  filed  in  the  fore- 
closure suit,  that  a  portion  of  the  property  in 
his  custody  is  a  line  of  railroad,  partly  con- 
structed, "extending  from  Lexington,  La 
Fayette  County,  Missouri,  to  the  Town  of  But- 
ler, in  the  County  of  Bates,  being  a  portion  of 
the  property  acquired  by  contract  with  the 
Lexington,  Lake  and  Gulf  Railroad  Company;" 
that  it  was  graded  and  bridged  nearly  that  en- 
tire distance--82  miles;  that  the  work  was  done 
some  years  ago,  and  was  depreciating  in  value; 
that  said  ponion  of  road,  if  completed,  would 
be  of  great  value  to  the  parties  in  interest,  and 
it  was  important  to  complete  it  "at  once,  and 
before  the  sale  and  confirmation  under  the  de- 
cree hi  this  case  can  be  had;"  that  "said  rail- 
road and  bridges  are  rapidly  going  to  de(^y, 
and  the  field  is^  direatened  to  be  occupied  by  a 
rival  line,  which  would  destroy  the  value  of 
said  property,"  and  that  said  road  should  at 
once  be  ironed  and  equipped  for  traffic,  in  or- 
der to  protect,  preserve,  and  save  said  property 
to  the  parties  in  interest.  He  asked  authority 
to  borrow  $300,000,  upon  receiver's  certificates, 
and  that  the  indebtedness  so  created  "be  a  lien 
upon  said  portion  of  said  road  before  described 
only,"  and  "prior  to  all  other  liens  thereon,  but 
said  indebte<uiess  to  constitute  no  claim  against 
any  other  property  in  the  receiver's  hands  nor 
any  other  fund  except  that  pertaining  thereto, 
to  wit,  said  part  of  said  railroad  lying  south  of 
Lexington,  and  such  additions  thereto  and 
property  as  may  be  made  or  acquired  by  said 
fund  so  borrow^."  By  a  subsequent  petition 
he  informed  the  court  that  it  would  require 
$500,000  to  do  this  work,  and  stated  other 
reasons  why  he  should  be  permitted  to  build  and 

§[uip  the  line  south  of  Lexington  for  traffic, 
e  also  represented  that  $600,000  had  been  ex- 
pended upon  that  part.  The  appKcation  was 
^ranted  alter  notice  to  the  bondholders  under 
the  $1,600,000  mortgage,  and  with  their  con- 
sent The  order  authorizing  the  Receiver  to 
borrow  $500,000  in  certificates  or  debentures 
was  made  on  March  8,  1880,  and  contained 
these  provisions: 

"And  it  is  further  ordered,  adjudged  and 
decreed  that  such  certificates  or  debentures  shall 
be  and  they  are  hereby  adjudged  to  be  a  lien 
for  the  principal  and  interest  thereof  prior  to 
all  other  liens  or  claims  whatsoever  upfon  that 
portion  of  said  defendant's  railroad  before  men- 
tioned, with  all  of  the  property  and  appur- 
tenances thereto  belonging,  to  wit:  ♦  ♦  *  but 
upon  no  other  property  or  funds  in  the  posses- 
sion of  said  Receiver.    ♦    •    ♦ 

"And  the  said  Receiver  is  further  author- 
ized and  directed  to  settle  and  adjust,  by  pay- 
ment or  otherwise,  any  outstanding^  clfiims 
against  the  Lexington,  iJake  and  Qulf  Railroad 
Company  which  may  seem  to  be  prior  in  right 
to  the  claims  of  the  Burlington  and  South- 
western Railway  Company  under  the  contract 
before  mentioned,  and  to  purchase  in  any  out- 
standing or  adverse  lien  or  title  to  any  portion 
or  all  of  said  property  upon  such  terms  as  ha 
may  deem  for  the  interest  of  the  parties  con- 
cerned, any  right  or  title  so  acquired  to  be  con- 
veyed to  him  as  receiver  for  the  benefit  of  the 
parties  in  interest  herein." 

It  is  proper  here  to  state  that  the  oertiflcatea 
authorized  by  this  order  were  not  issued.    But 
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a  few  days  after  the  order  was  made,  namely, 
on  March  18,  1880,  Smith,  "as  Receiver  of  the 
Burlington  and  Southwestern  Railway  Com- 
pany, acting  under  authority  of  the  Circuit 
Court  of  the  United  States,"  entered  into  a  writ- 
ten agreement  with  Newman,  representing  him- 
self and  Waddell,  in  which  it  was  stipulated, 
among  other  things:  1.  That  Newman  should, 
by  quitclaim  deed,  properly  acknowledged  and 
executed  within  twenty  days,  and  placea  in  the 
hands  of  J.  W.  Noble  in  escrow,  convey  all 
the  right,  title  and  interest  then  held  by  or  ves- 
154]  ted  in  him  "in  and  to  the  railroad  and  prop- 
erty, appurtenances  and  franchises  of  what 
was  formerly  known  as  the  Lexin^on,  Lake 
and  Gulf  Railroad  Company,  extending  south- 
wardly from  the  Missouri  River,  at  Lexington, 
Missouri,  by  the  way  of  Pleasant  Hill,  to  a 
-point  south  of  Butler;  such  conveyance  to  in- 
clude all  the  rights  and  interest  acquired  by 
Newman  and  Waddell  under  the  trust  deed  to 
Chapman,  of  January  16,  1872,  and  the  sale 
made  under  it  on  the  20th  of  Februarv,  1877. 
2.  That  said  Receiver  be  substituted  to  all 
claims  of  every  kind  held  by  Newman  and 
Waddell  against  the  Lexington,  Lake  and  Gulf 
Railroad  Company.  This  agreement  contained 
the  following  provisions: 

"And  in  consideration  of  the  premises,  said 
party  of  the  first  part,  as  receiver,  agrees  to  pay 
said  Newman,  out  of  the  moneys  coming  into 
his  hands  from  that  part  of  said  railroad  here- 
inbefore mentioned,  or  from  the  sale  of  re- 
ceiver's certificates  lately  authorized  by  said 
court  to  be  issued  by  said  Receiver,  or  from 
an^  earnings  from  that  portion  of  said  road,  or 
ansins;  from  the  sale  thereof  under  the  decree 
of  saia  court,  and  within  nine  months  from  the 
eighteenth  day  of  December,  1879,  the  sum  of 
seventeen  thousand  seven  hundred  and  fifty 
dollars,  it  beine  recognized  and  admitted  in 
this  settlement  that  the  claim  of  said  Newman 
to  the  above  amount  is  a  first  and  prior  lien 
upon  said  portion  of  said  railroad,  paramount 
to  the  mortgage  to  said  Farmers'  Loan  and 
Trust  Company;  but  this  agreement  is  not  to 
bind  the  Receiver  in  reference  to  any  other 
property  or  money  coming  into  his  hands,  ex- 
cept from  or  pertaming  to  that  part  of  the  prop- 
erty aforesaid  acquired  from  the  Lexington, 
Lake  and  Gulf  Riulroad  Company. 

"And  it  is  further  mutually  agreed  by  and 
between  the  parties  hereto  that  time  is  of  the 
essence  of  this  contract,  and  that  in  case  said 
second  party  shall  fail  to  comply  on  his  part 
with  the  stipulations  hereof  saia  first  party  may 
have  the  right  to  have  the  same  enforced  spe- 
cifically by  the  court  in  which  said  cause  is 
pending  or,  at  bis  option,  declare  this  agreement 
absolutely  null  and  void;  and  if  said  first  party 
shall  fail  within  said  nine  months  from  De- 
(551  cember  18,  1879,  to  pay  said  $17,750,  said  sec- 
ond party  may  apply  to  said  court  for  the  en- 
forcement thereof,  or,  at  his  option,  he  may 
abro^te  or  abandon  the  same  absolutely,  and 
his  rights  in  that  event  shall  be  the  same  as  if 
this  contract  had  not  been  made. 

"And  it  is  distinctly  understood  that  this 
agreement  is  made  by  said  Receiver  under  an 
order  of  said  court,  and  refers  to  no  other  than 
said  property  before  mentioned,  and  is  to  be 
paid  out  of  no  funds  except  such  as  arise  from 
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said  portion  of  said  road,  and  is  to  conatftate 
no  personal  or  individual  claim  against  said 
£lijah  Smith. 

"It  is  further  understood  and  agreed  that 
when  said  quitclaim  deed  shall  be  delivered  in 
escrow  to  said  Noble  that  the  note  mentioned 
and  described  in  the  said  trust  deed  to  Mosea 
Chapman,  under  which  said  Newman's  claim 
arises,  shall  be  delivered  to  said  Noble  also  in 
escrow,  and  said  trust  deed  shall  also  be  deliv- 
ered to  him  if  in  possession  of  parties,  if  not, 
as  soon  as  practicable;  and  on  U)e  compliance 
of  the  Receiver  with  bis  part  of  this  agree- 
ment said  note  and  said  trust  deed  shall  be  de- 
livered to  him,  with  the  said  quitclaim  deed,  a» 
muniments  of  his  title  and  as  vouchers,  said 
note  to  be  canceled  upon  payment  of  said  $17,- 
750.00." 

So  far  as  the  record  discloses,  all  the  stipula- 
tions in  this  agreement  relating  to  Newman 
and  Waddell  were  complied  with  by  them. 
The  required  quitclaim  deed  was  executed,  and 
the  same,  together  with  said  notes  and  trust 
deed,  were  placed  in  the  hands  of  Noble,  in 
escrow,  and  are  now  held  by  him  in  that  way. 

On  the  80th  of  November,  18b0,  the  LUmeua 
Branch  road,  including  said  property,  fran- 
chises, rights,  and  premises  of  the  Lexington, 
Lake  and  Gulf  Raibroad  Company  was  sold,  in 
grass,  by  a  special  master  in  the  foreclosure 
suit,  Elijah  Smith,  as  trustee  for  the  bond-^ 
holders,  becoming  the  purchaser,  at  the  price 
of  $1,000,000,  paid  entirely  in  mortgage  bonde^ 
held  by  tliose  wham  he  represented. 

The  present  suit  was  commenced  by  petition 
of  intervention  filed  in  the  foreclosure  suit, 
March  7,  1881,  by  Newman,  as  trustee  for  him- 
self and  Waddell.  After  referring  to  the  efforts 
of  Smith  to  have  his  purchase  confirmed,  he 
prays  that  said  contract  and  agreement  be  en- 
forced, and  that  before  any  order  is  made  con- 
firming and  approving  the  sale,  the  Receiver 
be  required  to  pay  out  of  the  proceeds  of  sale 
the  sum  of  $17,750,  with  interest  at  the  rate  of 
6  per  cent  per  annum,  since  September  18, 
1880,  and  for  such  other  and  further  relief  as 
may  be  just  and  proper.  To  this  petition  of 
intervention  the  complainants  in  the  fore- 
closure suit  filed  an  answer,  and  subsequently, 
July  5, 1881,  obtained  an  order  confirming  the 
sales,  approving  the  deed  to  Smith  as  trustee, 
which  the  master  had  previously  submitted 
with  his  report  of  sale,  and  directing  that  the 
property  be  placed  in  his  possession. 

This  order,  however,  contained  the  follow- 
ing provision:  "But  the  said  deed  of  convey- 
ance and  the  delivery  of  said  property  to  said 
grantee  shall  not  be  taken  to  affect  any  claim, 
right,  interest  in  or  lien  upon  or  to  said  prop- 
erly sold  and  conveyed  by  said  master's  deed 
not  pending  in  this  court,  or  in  any  state  court 
by  leave  of  this  court,  but  that  said  claim,  right, 
interest,  or  lien  are  hereby  reserved,  subject  to 
further  order  and  decrees  of  this  court,  and  the 
power  to  make  further  orders,  decrees  and  di- 
rections in  reference  to  said  property  in  this 
cause  is  hereby  expressly  reserved  by  the 
court." 

On  the  9th  of  December,  1881,  an  amended 
answer  was  filed  by  the  Farmers'  Loan  and 
Trust  Company,  and  Smith,  as  receiver.  The 
cause  having  been  heard,  a  final  decree  waa 
rendered  whereby  it  was  ordered  and  adjudged 
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that  "  there  is  Jiistlj  due  the  intervener  named 
the  Slim  of  seventeen  thousand  seven  hundred 
and  fifty  dollars,  with  interest  thereon  from  the 
SOth  day  of  November,  a.  d.  1880,  at  the  rate 
of  six  per  centum  per  annum  until  paid,  and  that 
said  claim  to  the  amount  aforesaid  was  author- 
ized by  this  court  to  be  incurred  by  its  Receiver 
in  this  cause  and  was  by  him  so  incurred,  and 
was  to  have  been  proviaed  for  and  paid  out  of 
the  proceeds  of  sale  of  that  railroad  and  prop- 
erty described  in  the  mortgage  made  to  com- 
Elainants  by  the  defendant,  the  Burlington  and 
outhwestem  Hallway  Company,  and  which 
was  sold  on  the  SOth  day  of  November,  1880, 
by  order  of  this  court,  and  the  sale  whereof  was 
conditionally  confirmed  on  July  5,  1881;  that 
said  claim  not  having  been  paid  or  provided  for, 
[65T]  said  sale  of  said  rai&oad  and  property  sold  as 
aforesaid,  as  well  as  the  confirmation  thereof, 
is  hereby  set  aside  and  for  naught  held,  and  said 
Receiver  of  this  court  in  this  cause  is  hereby 
ordered  to  take  exclusive  possession  of  said 
railroad  and  property,  with  any  additions  or 
appurtenances  thereto  absolutely  necessary  ta 
regain  his  original  possession  of  all  said  prop- 
erty in  all  things  the  same  and  with  all  the 
powers  in  him  as  said  Receiver  heretofore 
vested,  at  and  upon  the  expiration  of  ninety  (90) 
dajsfrom  the  date  of  this  decree,  unless  within 
said  last  named  period  of  ninety  da^s  the  claim 
of  said  intervener  in  the  sum  herembefore  de- 
termined be  paid  with  interest  and  the  costs 
of  this  proceeding  to  said  H.  L.  Newman, 
trustee  as  aforesaid,  by  said  Elijah  Smith,  as 
trustee  for  bondholders,  purchaser  at  said  sale; 
and  if  said  claim  be  paid  as  aforesaid,  then  said 
sale  shall  stand  and  said  order  of  confirmation 
be  final  as  to  said  demand." 

From  that  decree  the  present,  appeal  is  pros- 
ecuted. 

From  this  histoir  of  the  proceedings  in  the 
court  below  it  satisfactorily  appears: 

1.  That  New  man,  as  trustee,  had  a  lien  upon 
the  road  south  of  Lexington — the  same  leased 
by  the  Lexington,  Lake  and  Gulf  Railway 
dompany  to  the  Burlington  and  Southwestern 
Railway  Company  for  the  benefit  of  the  Lin- 
neus  Branch  of  the  latter  corporation— prior 
and  paramoimt  to  that  created  by  the  mortgage 
for  $1,600,000. 

2.  That  after  the  court  passed  the  decree  of 
forecloeure  of  May  19, 1876,  the  parties  deemed 
it  important  to  their  interests  that  the  road 
80uth  of  Lexington  be  completed  for  traffic 
before  any  sale  took  place  under  that  decree, 
and  to  that  end  the  Receiver,  with  their  know- 

[658]  ledge  and  consent,  obtained  leave  to  borrow 
money  upon  certificates,  which  should  be  a 
lien,  prior  to  all  others,  upon  that  portion  of  the 
Burlington  and  Southwestern  Railway  ac- 
quired for  its  Linneus  Branch  under  the  con- 
tract of  lease  with  the  Lexington,  Lake  and 
Gulf  Railroad  Company  of  February,  1872,  but 
upon  no  other  property  or  funds  in  the  posses- 
sion of  the  Receiver. 

8.  That  by  the  same  order  the  Receiver  was 
directed  to  settle  and  adjust,  by  payment  or 
otherwise,  any  outstanding  claims  against  the 
lessor  company  which  might  seem  to  be  prior 
in  right  to  the  claims  of  the  lessee  company 
under  said  contract  of  lease,  and  to  purchase 
in  any  outstanding  or  adverse  lien  or  title  to 
«nv  portion  or  all  of  the  property,  upon  such 
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terms  as  he  deemed  best  for  the  interests  of  the 
parties  concerned,  "any  rights  or  title  so  ac- 
quired to  be  conveyed  to  him  <u  receiver,  for 
the  benefit  of  tJie  parties  in  interest  herein;"  the 
parties  here  referred  to  being  the  holders  of 
C)onds  under  the  mortgage  for  $1,600,000  and 
the  trustees  in  that  mortgage. 

4.  That,  under  the  authority  of  this  order» 
the  Receiver  made,  with  Newman,  as  trustee, 
the  agreement  of  March  12, 1880,  whereby  the 
latter  agreed  to  convey  to  the  former,  as  re- 
ceiver, Si\  his  riffht,  title  and  interest  in  the 
leased  premises,  including  any  rights  acquired 
under  Chapman's  sale  in  virtue  of  the  trust 
deed  of  January  16,  1872;  and  whereby,  also^ 
the  Receiver  agreed  to  pay  to  Newman  the 
sum  of  $17,760  within  nine  months  from  De- 
cember 18,  1879,  such  payment  to  be  made 
"out  of  any  money  coming  into  his  hands  from 
that  part  of  said  railroad  hereinbefore  men- 
tionea,  or  from  the  sale  of  receiver's  certl.lcates 
[then]  lately  authorized  by  said  court  to  be  is- 
sued by  saia  Receiver,  or  from  earnings  from 
that  portion  of  said  road,  ^  arising  from  the 
sale  thereof  under  tlie  decree  cfsaid  court;"  such 
agreement  "not  to  bind  the  Receiver  in  refer- 
ence to  any  other  property  or  money  coming 
into  his  hands  except  from  or  pertaining  to  that 
part  of  the  property  aforesaia  ac(}uired  from 
the  Lexington,  Lake  and  Gulf  Railroad  Com- 
pany." 

It  is  not  disputed  that  the  order  authorizing^ 
the  Receiver  to  acquire  by  purchase  for  the 
benefit  of  the  parties  interested  in  the  foreclo- 
sure suit,  any  adverse  lien  upon  the  property 
decreed  to  be  sold,  was  one  that  the  court  had 
power  to  make;  nor  is  it  claimed  that  the  agree- 
ment made  wiUi  Newman  was  beyond  the  au- 
thority conferred  upon  the  Receiver  by  its 
order.  And  it  is  clear  that  the  agreement  gave 
Newman  the  right  to  be  paid  out  of  any  pro- 
ceeds arising  from  the  sale  of  that  part  of  the 
Linneus  Branch  covered  by  the  deed  of  trust  to 
Chapman  and  by  the  quitclaim  to  the  Receiver. 
But,  manifestly,  this  agreement,  fairly  inter- 
preted, imposed  upon  the  Receiver  and  the  par- 
ties interested  in  the  foreclosure  suit  the  duty 
of  obtaining  trom  ihe  court  (as  might  readily 
have  been  done)  such  modification  of  the  de- 
cree of  sale,  passed  in  1876,  as  would  enable 
the  court  and  the  parties  to  know  how  much 
was  realized  from  a  sale  of  that  part  of  the 
road  upon  which  Newman's  prior  lien  rested. 
That  result  could  have  been  reached  only  by 
selling  that  part  separately,  or  by  selling  the 
mortgage  property  subject  to  that  hen.  Instead 
of  having  the  sale  made  in  one  or  the  other  of  the 
forms  suggested,  Smith,  as  agent  for  the  mort- 
gage trustees  and  bondholders — shaving  induced 
Newman  to  surrender  his  claim  and  utle— bid 
in  the  property,  as  an  entirely,  including  the 
leased  premises  upon  which  Newman  had  a  par- 
amount lien,  for  $1,000,000,  payable  in  moru 
gage  bonds,  It.is  now  said  that  there  are  no  pro- 
ceeds or  moneys  arising  from  the  leased  prem* 
ises  which  can  be  awarded  to  Newman  under 
his  agreement  with  the  Receiver.  In  conform- 
ity with  that  agreement  he  deposited  with  Mr. 
Noble,  not  only  his  quitclaim  deed  to  the  Re- 
ceiver, but  the  Chapman  trust  deed  and  the 
note  secured  by  it;  and  yet,  according  to  the 
contention  of  the  appellants,  his  only  remedy 
is  a  separate,  independent  suit,  asserting  his 
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prior  lleo  upon  the  pnrt  of  ttia  rond  covered  by 
the  Chnpman  deed  of  trust.  TblB  result  baa 
come  from  the  failure  of  Sniltb,  as  agent  for 
tbemortgaeelrusiceBand  bondholdera,  tocarry 
out  in  good  faitb  tbe  agreement  wbicb  be,  as 
receiver,  made  with  Newman,  under  the  bu- 
thority  of  tbe  court,  for  tlie  beneQt  of  tbe  same 

We  are  of  oploion  that  tbe  sale  of  tbe  mort- 
gaged property,  aa  hd  entirety,  without  having 
obtained  micb  modiflcatlon  of  the  decree  of  1876 
as  would  meet  tbe  requirements  of  the  agree- 
ment with  Newman,  anould,  under  tbe  drcum- 
staocea,  be  deemed  an  election  upon  tbe  part  of 
the  appellaols,  and  those  whom  they  represent, 
not  to  have  tbe  mortgaged  property  sold  in 
parts,  or  subject  to  Newman's  prior  lien,  and, 
cons»iuentlT,  not  to  resirict  his  lien  to  that 
portion  of  toe  road  embraced  by  tbe  Chapman 
deed;  and,  Iberofore,  be  was  entitled  to  be  flrat 
paid  out  of  the  aggregate  proceeds  of  the  sale 
of  tbe  entire  line  covered  by  the  |l, 600,000 
mon^ge.  His  right  thus  to  be  paid  is  not  to 
be  dd^Ued  by  the  fact  that  the  mortgage  bood- 
hotders  exercised  the  privilege  given  by  the  de- 
cree of  sale  to  make  layment,  not  in  cash,  but 
■      •       1ft 


covered  by  that  mortgage,  including  tbe 
premises,  should  bo  again  sold  as  an  entirety, 
or  to  much  thereof  sold  as  may  be  necessary 
to  raise  tbe  amount,  principal  and  interest,  due 
btm,  together  with  blB  costs  in  tbe  court  below, 
from  the  time  be  filed  tbe  petition  of  Interven- 
tion. 

It  may  be  tbat  the  same  result  practically 
would  be  accomplished  for  Newman  by  exe- 
cuting tbe  decree  from  which  tbe  present  ap- 
peal is  prosecuted.  But  we  are  of  opinion  that 
tbe  court  below  erred  in  setting  aside — even  if 
It  bad  the  power  to  do  so — tbe  confirmation  of 
the  sale  by  the  special  master,  and  the  order 
approving  thedeed  madetolhepurchaser.  The 
Hile  was  confirmed,  the  deed  to  tbe  purcbaser 
approved,  and  the  latter  authorized  to  take 


>t  authorize  tbe 
oourtlosetasidethe  confirmation  of  tbe  sale  and 
cancel  tbedeed  to  the  purcbaser.  Theoonflrma- 
tion  of  tbe  sale  and  tbe  approval  of  the  deed  were, 
rather,  subject  to  the  power  reserved,  to  pro- 
tect and  enforce,  by  subsequent  orders,  any 
claim  or  lien  then  pending  either  in  Ibal  court, 
or,  by  ita  leave,  in  a  state  court.  So  far  aa 
Newman  ia  concerned,  auch  protection  can  be 

Sivcn,  and  should  be  given  only,  by  an  order 
ircctiog  the  entire  pr.perty,  covered  by  the 
tl,'KIO,0OO mortgage,  to  be  sold,  in  satisfaction 
of  bla  claim  or  lien,  without  annulling  the  for- 
mer sale  or  the  confirmation  thereof,  and  wiili- 
out  withdrawing  or  canceling  Uie  deed  made 
by  (be  master  to  the  purcbaser. 

To  tht  extent  indieattd  Vie  dEcrw  U  rmerted 
and  tbe  eavte  it  remanded  forfurtlter  vrocad- 
ingi  eontittent  with  Ihi*  opinion. 
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, InJurtM,  InHloted  bj 

thelDBuredor  anj other  peraoii,''areooveiT  cannot 
be  had  on  the  polio;  If  Che  Inaured  waa  murdaiHL 
G.  nnder  the  provislona  ot  auob  pollor  no  valid 
olalm  oau  be  made  If  tboLuuTEd,  either Intentioo. 
allr  or  when  Insane,  InBloled  npOD  himself  the  In- 
Juilea  wlilah  oauaed  bts  death. 
[No.  878.1 
Aivaed  Mi^  t.  1888.    Deiddtd  Ma^  14,  188$. 

IN  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  Nortbem  District  of  Iowa, 
to  review  a  Judgment  against  an  insurance 
company  uponanaccideai  policy  of  uuiuraocft 
Beetrted. 

Tbe  facts  are  fully  stated  in  the  opinion. 

Meswri.  B,  O.  Zisb  and  JoAn  P.  BUi$,  for 
plaintiff  in  error: 

Tbe  burden  of  proof  was  on  claimant,  upon 
the  issue  presented  by  the  general  denial,  to 
show  that  inaured  died  bv  accidental  violence. 

Freerrian  v.  Tracelert  Int.  Oa.,  4  Now  Eog. 
Rep.  eai,  lU  Mass.  S73;  Whart.  A  St.  Hed. 
Jur.  §   814;  (juigleg  y.  Maritt.  11   Iowa,  147. 

The  admission  in  plea  of  Justification  cannot 
avail  tbe  plaintiff  upun  trial  of  the  issue  raised 
by  general  denial. 

Henman  v.  Obeiftider,  64  Iowa,  68;  Barrv, 
Haek,  46  Iowa,  B08;  Treadwag  v  Siaux  City  4 
St.  P.  R.  Oo.  40  Iowa,  626:  BeinTiehtr.  TrrrM, 
60  Iowa,  25;  Mutual  Ben.  L.  Int.  Co.  v.  NeaCon, 
80  U.  S.  32  Wall.  87  (32:785). 

It  was  error  to  give  claimant,  in  the  charg* 
given  to  the  jury,  tbe  benefit  of  a  presumption 
wbicb  was  diadpaled  by  her  own  testimony  in 
detailing  the  circumstances  of  the  death. 

Lilienthal  v.  U.  S.  »7  U.  S.  237  (24:801);  Btg- 
noidt  v.2f.  T.Oent.  A  H.  R.  R.Co.  6«  N.T.  248; 
Boit  V.  Mut.  Lift  Int.  Co.  14  Ina.  Law  Jour. 
237;  Aeeident  Int.  Co.  y.  Orandat,  120  U.  B.  527 
(80:740);  MixUotT/  v.  TYaveien  Int.  Oo.  47  N. 
Y.  62;  DeOoqojtaY.  Kniekerbuektr  L.  Int.  Oo. 
66  N.  Y.  383;  8/uinkT.  United  Brethren  Aid 
Soe.  84  Pa,  336;  Pollock  v.  U.  B.  Mut.  Acci- 
dent Atto.  102  Pa.  aaa 
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Ab  to  the  policy  of  the  law  and  the  extent 
irhich  courts  will  recognize  and  enforce  con- 
ditions annexed  to  a  contract,  we  cite  as  lead- 
ins;  cases: 

U.  8.  V.  Bobedon,  84  U.  B.  9  Pet  319  (9:142); 
Omdan  y.  South  Side  R.  R.Co.l\  Gratt.  m^\ 
Ddaware  A  H.  Canal  Co,  ▼.  Penmylvania  Coal 
Co.  50  N.  T.  250;  Braunstein  v.  Accidental 
Xkaitilm.  a>.l Best* 8.799;  Woraleyy.  Wood, 
«  T.  R  710;  Seott  ▼.  Awry,  5  H.  L.  Cas.  811. 

lliere  ia  not  sufQcient  uniformity  in  the  defi- 
nition of  the  term  "  accident "  as  used  in  pol- 
icies of  this  class  to  entible  it  to  be  said  that 
the  meaning  has  been  Judicially  settled;  but  it 
does  not  appear  that  if  the  insured  should  pro- 
Toke  an  attack,  death  resulting  therefrom  could 
be  called  an  accident. 

Accident  Ins,  Co,  ▼.  Crandal,  supra;  Bipley 
▼.  R,  Pass,  As9ur.Co.  2  Bigelow,  Ins.  Rep.  738. 

The  legal  effect  of  this  contract  cannot  be 
aroided. 

Dwight  ▼.  Oermania  L.  Ins,  Co,  4  Cent.  Rep. 
629.  108  N.  Y.  341;  Holly  y.  Metropolitan  L, 
Jfu,  Co.  7  Cent.  Rep.  263,  105  N.  Y,  437. 

It  was  error  on  the  part  of  the  court  to  sub- 
mit the  case  to  the  jury. 

Chandler  ▼.  Von  Boeder,  65  U.  8.  24  How. 
224  (16:633);  Schuylkill  d  D.  Imp,  &B,B  Co, 
V.  Human,  81  U.  8.  14  WaU.  442  (20:867); 
Fresh  v.  QUaon,  38  U.  8.  16  Pet.  331  (10:983); 
Anderson  County  v.  Seal,  113U.  8. 227  (28:966); 
BaylU  ▼.  Travelers  Ins,  Co.  Id.  816  (28:  989). 

The  charge  submits  a  question  to  the  Jury 
not  raised  by  the  CTidence. 

Ward  v.  U.  8, 81  U.  8.  14  Wall.  28  (20:792). 

It  assumes  the  existence  of  a  fact  of  which 
there  is  no  evidence. 

Jones'^.  Randolph,  104  U.  8.  108  (26:671); 
Chicago,  B.  L  ds  P.  B  B  Co,  v.  Houston,  95 
U.  8.  697  (24:542). 

It  is  based  upon  a  theory  unsupported  by  evi- 
dence. 

Michigan  Ins.  Bank  ▼.  Eldred,  76  U.  8.  9 
WaU.  544  (19:768);  Davis  Y.  Patrick,  122  U.  8. 
188  (30:1090). 

Messrs.  W.  G.  Thompson  and  K  B. 
Fouke,  for  defendant  in  error: 

Admitting  that  the  facts  in  this  case  create  a 
suspicion  that  the  death  of  the  insured  was  vio- 
lent, and  was  caused  either  by  intentional  in- 
juries or  a  suicidal  act  of  the  deceased,  the  pre- 
sumption of  law  is  against  both  and  must  l)e 
fairly  proved. 

MaUory  v.  Travelers  Ins.  Co,  47  N.  Y.  52; 
PenfM  V.  Universal  L.  Ins.  Co.  85  N.  Y.  317; 
PhilUps  V.  Louisiana  Eg.  L.  Ins.  Co.  5  Bige- 
low,  Ins.  Rep.  165;  i^.  C.  26  La.  Ann.  404;  3 
Ins.  Law  Jour.  579;  Bliss,  Life  Ins.  1st  ed.  360, 
862,  587;  Guardian  Mut.  L,  Ins.  Co.  v.  Hogan, 
80  111.  85;  AUenv.  Willard,  57  Pa.  380;  Whart. 
£v.  6  1247,  355,  856  and  notes. 

8df  destruction  cannot  be  presumed,  neither 
can  murder  be  presumed, 

BarJi  of  U.  S.  v.  Bandridge,  -25  U.  8.  12 
Wheat  69  (6:554);  Mutual  L.  Ins.  Co.  v.  Terry, 
92  U.  8. 15  Wall.  580(21:236);  Phillips  v.  Louis- 
tana  Eg.  L.  Ins.  Co.  26  La.  Ann.  404;  Mallory 
▼.  Travelers  Ins.  Co.  47  N.  Y.  52;  OreenleafY. 
Illinois  Cent.  R.  B.  Co.  29  Iowa,  48;  Allen  v. 
WiOard,  57  Pa.  380;  Accident  Ins.  Co.  v.  Cran- 
dal,  120  U.  8.  527,  532  (30:740,742);  Penfold  v. 
Universal  L.  Ins.  Co.  85  N.  Y.  817.  and  cases 
clted;lPhil.Ev.Ck)w.&H.  Notes,  598,732,604. 
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Mr.  Juitice  Harlan  delivered  the  opinion 
of  the  court: 

This  is  a  suit  upon  what  is  commonly  called 
an  accident  policy  of  insurance.  There  was  a 
verdict  and  judgment  against  the  Insurance 
Company  for  the  sum  of  |5, 600  and  costs.  The 
case  IS  here  upon  alleged  errors  of  law  com- 
mitted  at  the  trial  to  the  prejudice  of  the  de- 
fendant. 

The  policy,  by  its  terms,  insures  the  life  of 
Gkorge  P.  McConkey,  in  the  sum  of  $5,000,  for 
the  term  of  twelve  months,  commencing  at  noon 
on  the  7th  of  Novembj^r,  1882;  "the  said  sum  in- 
sured to  be  paid  to  his  wife,  Sadie  P.  McCon- 
kev,  if  surviving  (in  event  of  her  prior  death 
said  sum  shall  be  paid  to  the  legal  representa- 
tives of  the  insured),  within  ninety  days  after 
sufficient  proof  that  the  insured,  at  any  time 
within  the  continuance  of  this  policy,  shall  have 
sustained  bodily  injuries,  effected  Uirough  ex- 
ternal, violent,  and  accidental  means,  within 
the  intent  and  meaning  of  this  contract  and  the 
conditions  hereunto  annexed,  and  such  injuries 
alone  shall  have  occasioned  death  within  ninety 
days  from  the  happening  thereof;  or  if  the  in- 
sured shdl  sustain  bodily  inluries,  by  means  as 
aforesaid,  whidl  shall,  independently  of  all 
other  causes,  immediately  and  wholly  disable 
and  prevent  him  from  the  prosecution  of  any 
and  every  kind  of  business  ^rtaining  to  the 
occupation  under  which  he  is  insured,  then,  on 
satisfactory  proof  of  such  injuries,  he  shall  be 
indemnifi^  against  loss  of  time  Uiereby,  in  a 
sum  not  exceeding  twenty-five  doUars  per 
week,  for  such  period  of  continuous  total  dis- 
ability as  shall  immediately  follow  the  accident 
and  injuries  as  aforesaid,  not  exceeding,  how- 
ever twentv-six  consecutive  weeks  from  the 
time  of  the  happening  of  such  accident." 

The  policy  also  contained  these  provisions: 

** Provided  always,  that  this  insurance  shall 
not  extend  to  hernia,  nor  to  any  bodily  injury 
of  which  there  shall  be  no  external  and  visible 
sign,  nor  to  any  bodily  injury  happening  di- 
rectly or  indirectly  in  consequence  of  disease, 
nor  to  any  death  or  disability  which  may  have 
been  caused  wholly,  in  part,  or  jointly,  by 
bodily  infirmities  or  disease  existing  prior  or 
subsequent  to  the  date  of  this  contract,  or  by 
the  taking  of  poison  or  contact  with  poisonous 
substances,  or  by  any  surgical  operation  or 
medical  or  mechanical  treatment;  nor  to  any 
case  except  where  the  injurv  is  the  proximate 
and  sole  cause  of  the  disability  or  death;  and  no 
claim  shall  be  made  under  this  policy  when  the 
death  or  injury  may  have  been  caused  by  duel- 
ing, fighting,  wrestling,  lifting  or  by  over  ex- 
ertion, or  by  suicide  (felonious  or  otherwise, 
sane  or  insane),  or  by  sunstroke,  freezing,  or 
intentional  injuries  inflicted  by  the  insuiid  or 
any  other  person,  or  when  the  death  or  injury 
may  have  happened  in  consequence  of  war,  riot, 
or  invasion,  or  of  riding  or  driving  races,  or  of 
voluntary  exposure  to  imnecessary  danger,  haz- 
ard, or  perilous  adventure,  or  of  violating  the 
rules  of  any  company  or  corporation,  or  when 
the  death  or  injury  may  have  happened  while 
the  insured  was,  or  in  consequence  of  his  hav- 
ing been  under  the  influence  of  intoxicating 
drinks,  or  while  employed  in  mining,  blasting, 
or  wrecking,  or  in  the  manufacture,  transpor- 
tation, or  use  of  gunpowder  or  other  explosive 
substances  (unless  insured  to  cover  such  occu* 
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pation),  or  whfle  engaged  in  or  in  consequence 
of  any  unlawful  act;  and  this  insurance  shall 
not  be  held  to  extend  to  disappearances,  nor 
to  any  case  of  death  or  personal  injury,  un- 
less the  claimant  under  tnis  policy  shall  es- 
tablish by  direct  and  positive  proof  that  the 
said  death  or  personal  inlury  was  caused  by 
external  violence  and  accidental  means." 

The  petition  setting  out  the  plaintiffs  cause 
of  action  alleged  that  the  insured,  on  or  about 
January  2, 18S2/'was  accidentally  shot  through 
the  heart  bv  a  pistol  or  gun,  loaded  with  pow- 
der and  ball,  by  a  person  or  persons  unknown 
to  plaintiff,  by  reason  of  which  accidental  in- 
jury said  Gfeorge  P.  McConkey  then  and  there 
instantly  died,  of  which  accident  and  death 
said  de&ndant  was  duly  and  legally  notified," 
etc. 

The  answer  denies  that  the  death  of  the  in- 
sured was  occasioned  by  bodily  injuries  effected 
through  external,  violent,  and  accidental 
means  (or  effected  through  external  violence 
and  accidental  means),  within  the  meaning  of 
the  contract  of  insurance.  It  alleges:  (1)  That 
his  death  was  caused  bv  suicide:  (9)  that  it  was 
caused  by  intentional  injuries  inflicted  either 
by  the  insured  or  by  some  other  person. 

As  the  argument  addressed  to  this  court  had 
special  reference  to  the  charge  to  the  jury,  the 
following  extract  from  it  is  given,  as  showing 
the  general  grounds  upon  which  the  court  be- 
low proceeded: 

"The  plaintiff  exhibits  the  policy  in  evidence 
and  dves  evidence  of  the  fact  ttiat  the  insured 
was  Found  dead  within  the  life  of  the  policy,  from 
a  pistol  shot  through  the  heart  This  evidence 
satisfies  the  terms  of  the  policy  with  respect  to 
the  fact  that  the  assured  came  to  his  death  by 
'external  and  violent  means/  and  the  only 
question  is  whether  the  means  by  which  he 
came  to  his  death  were  also  'accidental.' 

'*It  is  manifest  that  self  destruction  cannot 
be  presumed.  So  strong  is  the  instinctive  love 
of  life  in  the  human  breast  and  so  uniform  the 
efforts  of  men  to  preserve  their  existence  that 
suicide  cannot  be  presumed.  The  plaintiff  is 
therefore  entitled  to  recover  unless  the  defend- 
ant has  by  competent  evidence  overcome  this 
presumption  and  satisfied  the  jury  by  a  pre- 
ponderance of  evidence  that  the  injuries  which 
caused  the  death  of  the  insured  were  inten- 
tional on  his  part. 

••Neither  is  murder  to  be  presumed  by  the 

iury;  crime  is  never  to  be  presumed;  but  if  the 
ury  find  from  the  evidence  that  the  insured 
was  in  fact  murdered,  the  death  was  an  acci- 
dent as  to  him,  the  same  as  if  he  had  been  killed 
by  the  falling  of  a  house  or  the  derailment  of  a 
railway  car  in  which  he  was  a  passenger.  If 
the  jury  find  that  the  injuries  of  the  insured 
resulting  in  his  death  were  not  intentional  on 
his  part  the  plaintiff  has  a  right  to  recover. 

••Butif  the  jury  find  that  the  injuries  in- 
flicted upon  Uie  assured,  causing  his  death, 
whether  by  the  assured  himself  or  any  other 
person,  were  intentional  on  the  part  of  the  as- 
sured, the  plaintiff  cannot  recover  in  this  action. 

'•The  inquiry,  therefore,  before  the  jury  is 
resolved  into  a  question  of  suicide,  because  if 
the  insured  was  murdered  the  destruction  of 
his  life  was  not  intentional  on  his  part. 

••The  defendant,  in  its  answer,  alleges  that 
the  death  of  the  insured  was  caused  by  suicide. 
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"The  burden  of  proving  this  allegation  by  a 
preponderance  of  evidence  rests  on  tiie  defend- 
ant. The  presumption  is  that  the  death  waa 
not  voluntary;  and  the  defendant,  in  order  to 
sustain  the  issue  of  sofcide  on  his  part,  must 
overcome  this  presumption  and  satisfy  the  Jury 
that  the  death  was  volunta^." 

The  court  also  said:  "fn  order,  therefore, 
to  sustain  the  plea  of  suicide,  the  defendant 
must  have  g^ven  to  the  juiy  evidence  sufficient 
to  overcome  the  presumption  to  which  I  have 
referred,  and  to  convince  the  jury  that  the  in- 
jury from  which  the  insured  di^  was  volun- 
tary or  intentional  on  his  part" 

As  further  illustrating  the  views  of  the 
learned  judge  who  presided  at  the  trial,  it  may  [6651 
also  be  stated  that  the  defendant  asked  the  court 
toinstructthe  jury  as  follows:  "Thebuixlen 
of  proof  is  upon  the  plaintiff  to  establish,  by  a 
preponderance  of  credible  testimony,  that  the 
aeceased  came  to  his  death  from  injuries  (or  an 
injury)  effected  through  external,  violent,  and 
accidental  means  within  the  intent  and  mean- 
ing of  the  contract  and  conditions  expressed 
in  the  policy."  That  instruction  was  given 
with  the  following  explanation  or  quaBficap 
tion: 

"That  it  does  clearly  appear  from  the  evi- 
dence that  the  insured  came  to  his  death  from 
injuries  or  an  injury  effected  through  violent 
and  external  means,  and  that  the  presumption 
is  that  the  means  were  unintentional  on  the 
part  of  the  insured,  which  the  court  holds 
satisfies  the  contract  This  presumed  fact  is 
not  conclusive,  and  may  be  overcome  by  evi- 
dence, if  such  there  is  m  the  case,  that  the  in- 
juries were  voluntary  or  intentional." 

The  defendant  also  asked  the  following  in- 
structions: "Plaintiff  must  establish  by  mrect 
and  positive  proof  that  the  death  was  caused 
by  external  violence  and  accidental  means,  and, 
failing  in  this,  she  will  not  be  entitled  to  a 
verdict"  "Plaintiff's  case  must  not  rest  upon 
mere  conjecture,  but  her  proof  must  be  such 
aa  to  lead  directly  to  the  conclusion  that  the 
death  was  effectea  by  accidental  means  within 
the  meaning  of  the  policy,  and  unless  she  have 
adduced  proof  of  that  character  your  verdict 
should  be  for  the  defendant."  These  instruc- 
tions were  given  with  the  foUowing  qualifica- 
tions: ^'The  external  violence  appearing  in  the 
fact  that  the  death  ensued  from  a  pistol  shot 
through  the  heart,  the  presumption  is  that  it 
was  accidental — not  intentional — on  the  part  of 
the  assured,  which  facts,  proved  andpresunoed, 
make  out  the  plaintiff's  case,  unless  the  de- 
fendant has  satisfied  the  jury  by  affirmative 
proof  that  the  means  of  death  were  intentional 
on  the  part  of  the  insured." 

There  is  no  escape  from  the  conclusion  that,  [666] 
under  the  issue  presented  by  the  general  denial 
in  the  answer,  it  was  incumbent  upon  the  plaint- 
iff to  show,  from  all  the  evidence,  that  the 
death  of  the  insured  was  the  result,  not  only 
of  external  and  violent,  but  of  accidental 
means.  The  policy  provides  that  the  insurance 
shall  not  extend  to  any  case  of  death  or  person- 
al injury,  unless  the  claimant  under  the  policy 
establishes,  by  direct  and  positive  proof,  that 
such  death  or  personal  injury  was  caused  by 
external  violence  and  accidental  means.  Suca 
being  the  contract,  the  court  must  give  effect 
to  its  provisions  according  to  the  fair  meaning 
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of  the  words  used,  leaDing,  howcyer,— where 
the  words  do  not  clearlv  indicate  the  iDtention 
of  the  parties — to  that  interpretation  which  is 
most  favorable  to  the  insured.  First  Nat.  Bank 
▼.  Hartford  F.  Ins.  Co.  95  U.  8.  678  [24: 665]; 
WuUm  Ins.  Co.  v.  Cropper,  82  Pa.  8i55:  Mey- 
noldt  V.  Commerce  F.  ins.  Co.  47  N.  Y.  604; 
Anderson  ▼.  FiUgerald,  4  H.  L.  Cas.  484,  498. 
507;  FoiDkes  y.  Manelieeter  dk  L.  L.  Assur.  db 
Loan  Amso.  3  Best&  8. 926. 

The  requirement,  however,  of  direct  and 
positive  proof,  as  to  certain  matters,  did  not 
make  it  necessary  to  establish  the  fact  and  at- 
tendant circumstances  of  death  by  persons  who 
were  actually  present  when  the  insured  received 
the  injuries  which  caused  his  death.  The  two 
principal  facts  to  be  established  were  external 
violence  and  accidental  means,  producing 
d^Uli.  The  first  was  established  wnen  it  ap- 
peared that  death  ensued  from  a  pistol  shot 
through  the  heart  of  the  insured.  The  evidence 
on  that  point  was  direct  and  positive;  as  much 
80,  withm  the  meaning  of  the  policy,  as  if  it 
baid  come  from  one  who  saw  the  pistol  fired; 
and  the  proof,  on  this  point,  is  none  the  less 
direct  and  positive  beaiuse  supplemented  or 
strengthened  by  evid^oe  of  a  ciicumstantiid 
character. 

Were  the  means  bv  which  the  insured  came 
to  his  death  also  aodwlental?  If  he  committed 
suicide,  then  the  law  was  for  the  Company,  be- 
cause the poiicy,by  its  terms,  did  not  extend,  to  or 
cover  self  destruction,  wheUier  the  insured  was 
{6Mr]  ftt  the  time  sane  or  insane.  In  respect  to  the  is- 
sue as  to  suicide,  the  court  instructed  the  Jurv 
that  self  destruction  was  not  to  be  presumea 
In  MaUory  v.  Travsiers  Ins.  Co.  47  li.  T.  54,— 
which  was  a  suit  upon  an  accident  policy — it 
appeared  that  the  death  was  caused  either  by  ao- 
oaentai  injury  or  by  the  suicidal  act  of  the  de- 
ceased. '*But,"  the  court  properly  said,  "the 
presumption  is  against  the  latter,  it  is  contrary 
to  the  general  conduct  of  mankind;  it  shows 
ffross  moral  turpitude  in  a  sane  person."  Did 
me  court  err  in  saying  to  the  jury  that,  upon  the 
issue  as  to  suicide,  the  law  was  for  the  plaint- 
iff, unless  that  presumption  was  overcome  by 
competent  evidence?  This  Question  must  l)e 
answered  in  the  negative.  The  condition  that 
direct  and  positive  proof  must  be  made  of 
death  having  been  caused  by  external,  violent, 
and  accidental  means,  did  not  deprive  the 
plaintiff,  when  making  such  proof,  of  the  bene- 
fit of  the  rules  of  law  established  for  the  guid- 
ance of  courts  and  juries  in  the  investigution 
and  determination  of  facts. 

Upon  like  grounds,  we  sustain  the  ruling  to 
the  effect  that  the  jury  should  not  presume, 
from  the  mere  fact  of  death,  that  the  insured 
-was  murdered.  The  facts  were  all  before  the 
Jury  as  to  the  movements  of  the  insured  on  the 
evening  of  his  death,  and  as  to  the  condition 
of  his  oody  and  clothes  when  be  was  found 
dead,  at  a  late  hour  of  the  night,  upon  the  floor 
of  his  office.  While  it  was  not  to  be  presumed, 
as  a  matter  of  law,  that  the  deceased  took  his 
own  life,  or  that  he  was  murdered,  the  jury 
were  at  liberty  to  draw  such  infereDces  in  re- 
apect  to  the  cause  of  death  as,  under  the  settled 
rules  of  evidence,  the  facts  and  circumstances 
Justified. 

We  are,  however,  of  opinion  that  the  instruc- 
tions to  the  jury  were  radically  wrong  in  one 
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particular.  The  policy  expressly  provides  U  at 
no  claim  shall  be  made  under  it  where  the 
death  of  the  insured  was  caused  by  ^'intentional 
injuries,  infiicted  by  the  insured  or  any  other 
person.**  If  he  was  murdered,  then  his  death 
was  caused  by  intentional  injuries  infiicted  by 
another  person.  Nevertheless,  the  instructions 
to  the  jury  were  so  worded  as  to  convey  the 
idea  that  if  the  insured  was  murdered,  the 
plaintiff  was  entitled  to  recover;  in  other  words.  [6681 
even  if  death  was  caused  wholly  bv  intentioniJ 
injuries  infiicted  upon  the  insured  by  another 
person,  the  means  used  were  ''accidental"  as 
to  him,  and  therefore  the  Company  was  liable. 
This  was  error. 

Upon  the  whole  case,  the  court  is  of  opiiv 
ion,  that,  by  the  terms  of  the  contract,  the 
burden  of  proof  was  upon  the  plaintiff,  undei 
the  limitations  we  have  stated,  to  show,  from 
all  the  evidence,  that  the  death  of  the  insured 
was  caused  bv  external  violence  and  accidental 
means;  also,  that  no  valid  claim  can  be  made 
under  the  policy,  if  the  insured,  either  inten- 
tionally or  when  insane,  inflicted  upon  himself 
the  injuries  which  caused  his  death,  or  if  his 
death  was  caused  by  intentional  injuries  in- 
flicted upon  him  by  some  other  person. 

The  judgment  is  accordingly  reversed,  and  the 
cause  remanded,  with  directions  to  grant  a  new 
trial  and  for  furtJier proceedings  consistent  toitk 
this  opinion. 


EDWARD  LELOUP,  Plff.  in  Err., 

PORT  OF  MOBILE. 

(See  &  a  Bepori«r*8  ed.  640-S49J 

License  tax  on  telegraph  company  uTieonstitft- 
tional^nterstate  commerce — tax  on  property 
— void  city  tax. 

1.  Wliere  a  tele«rraph  oompaoy  is  doing  the  busi- 
ness of  transmitting  messages  between  different 
States,  and  has  acoepted  and  is  acting  under  the 
telegraph  law  passed  by  Oongress  Jolv  24, 18G6.  no 
State  within  wnioh  it  sees  fit  to  establish  an  ofBoe 
can  impose  upon  it  a  license  tax,  or  require  it  to 
take  out  a  license  for  the  transaotion  of  such  busi- 
ness. 

2.  Telegraphio  communications  are  commerce,  aa 
well  as  in  the  nature  of  postal  eervioe.  and  if  car- 
ried on  between  different  States,  are  interstate  com- 
merce, and  within  the  power  of  regulation  con- 
ferred upon  Congress,  free  from  the  control  of 
state  regulations,  except  such  as  are  strictly  of  a 
police  character:  and  any  state  regulations  by  way 
of  tax  on  the  occupation  or  business,  or  requiring 
a  license  to  transact  such  business,  are  unconstitu- 
tional and  void. 

a  A  general  license  tax  on  a  telegraph  company 
affects  its  entire  business,  Interstate  as  well  as  do- 
mestic or  Internal,  and  is  unconstitutional. 

i.  The  property  of  atcdegraph  company,  situated 
within  a  State,  mayl)e  taxed  by  the  State  as  aU 
other  property  is  taxed;  but  its  business  of  an  In- 
terstate cnaraoter  cannot  be  thus  taxed. 

5.  The  Western  Union  Telegraph  Company  es- 
tablished an  office  in  the  City  of  Mobile,  Alat)ama, 
and  was  required  to  pay  a  license  tax  under  a  city 
ordinance,  which  imposed  an  annual  license  tax  ont 
iZib  on  all  telegraph  companies,  and  the  agent  of 
the  company  was  nned  for  the  nonpayment  of  this 
tax;  in  an  action  to  recover  the  fine,  he  pleaded 
the  charter  and  naturs  of  occupation  of  the  com- 

5 any,  and  its  acceptance  of  the  Act  of  Congress  of 
uly  24,  1866,  and  the  fact  that  its  business  con- 
sist e^l  in  transmitting  messages  to  all  parts  of  the 
United  States,  as  well  as  in  Alabama;  MeUJ^  a  good 
defense. 

[No.  274.] 
Submitted  May  £,  1888.    Decided  May  14, 1888. 
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IN  ERROR  to  the  Supreme  Coart  of  the 
State  of  Alabama  to  review  a  Judgment  of 
that  court,  afflrmiug  a  Judgment  of  the  Mobile 
Circuit  Court  in  favor  of  plaintiff,  In  an  ac- 
tion brought  by  the  Port  of  Mobile,  a  muni- 
cipal corporation,  against  an  agent  of  a  tele- 
graph company,  to  recover  a  penalty  imposed 
for  the  violation  of  an  ordinance,  by  neglect- 
ing to  pay  a  license  tax  imposed  on  the  com- 
pany.   Aeverud, 

The  facts  are  f uUv  stated  in  the  opinion. 

Mr,  Gaylord  B.  Clark»  for  plaintiff  in 
error: 

A  State  cannot  legally  impose  a  license  or 
privilege  tax  such  as  that  demanded  by  the 
Port  of  Mobile. 

Broton  v.  Maryland,  25  U.  8.  12  Wheat.  419, 
439  (6:  678,  685);  Penmeola  Tel.  Co,  v.  W,  U, 
Tel,  Co,  96  U.  8.  1  (24:  lO^y,  State  Tax  on  Rail- 
toay  Gross  Receipts,  82  U.  8.  15  Wall.  284 
(21:  164);  EdU  v.  DeCuir,  95  U.  S.  485  (24: 547); 
License  Tax  Cases,  72  U.  8. 5  WaU.  462  (18: 497;) 
Osborne  v.  Mobile,  83  U.  8. 16  Wall.479  (21: 470); 
Pickard  v.  PuUmanSouthem  Car  Cd,in\J,  8.84 
(29:  785);  RobbinsY.  Shelby  County  Taxing  Dist. 
120  U.  S.  489(80:  694);  W,  U,  Tel,  Co.  v.  Pm- 
dleton,  122  U.  8.  847  (80: 1187);  Moran  v.  New 
Orleans,  112  U.  8.  69  (28:  668);  Gloucester 
Ferry  Co.  v.  Pennsylvania.  114  U.  8.  196 
(29:  158). 

(No  counsel  appeared  for  defendant  in  error.) 

[641]  Mr,  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  brought  in  the  Mobile 
Circuit  Court,  in  the  State  oi  Alabama,  by  the 
Port  of  Mobile,  a  municipal  corporation,again6t 
Edward  Leloup,  agent  of  the  Western  Union 
Telegraph  Company,  to  recover  a  penalty  im- 
posed upon  him  for  the  violation  of  an  ordi- 
nance 01  said  corporation,  adopted  in  pursuance 
of  the  powers  given  to  it  by  the  Legislature  of 
Alabama,  and  m  force  in  August,  1883.  The 
ordinance  was  as  follows,  to  wit:  V'Be  it  or- 
dained by  the  Mobile  Police  Board,  that  the 
license  tax  for  the  year,  from  the  15th  of 
March,  1883,  to  the  15th  of  March,  1884,  be, 
and  the  same  is  hereby,  fixed  as  follows;  ♦  ♦  • 

"On  Telegraph  Companies,  $225  ♦  *  * 

•*Be  it  further  ordained:  For  each  and  every 
violation  of  the  aforesaid  ordinance  th'^  person 
convicted  thereof  shall  be  fined  bv  the  recorder 
not  less  than  one  nor  more  than  fifty  dollars." 

The  complaint  averred  that  the  defendant, 
being  the  managing  agent  of  the  Western 
1 642  ]  Union  Telegraph  Company,  a  corporation  hav- 
ing its  place  of  business  in  the  said  Port  of  Mo- 
bile, and  then  and  there  engaged  in  the  busi- 
ness and  occupation  of  transmitting  telegrams 
from  and  to  points  within  the  State  of  Alaeama 
and  between  the  private  individuals  of  the 
State  of  Alabama,  as  well  as  between  citizens 
of  said  State  and  citizens  of  other  States,  com- 
mitted a  breach  of  said  ordinance  by  neglect- 
ing and  refusing  to  pay  said  license  to  the  said 
municipal  corporation.  The  complainant  fur- 
ther averred  that  for  this  breach  the  recorder 
of  the  Port  of  Mobile  imposed  on  the  defend- 
ant a  fine  of  five  dollars,  for  which  sum  the 
suit  was  brought 

The  defendant  pleaded  that  at  the  time  of 
the  alleged  breach  of  said  ordinance,  he 
was  the  duly  appointed  manager,  at  the  Port 
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of  Mobile,  of  the  Western  Union  Telegraph 
Company.    That  said  company  "was,  pnor  ta 
tlie  fifth  day  of  June,  1867.  a  telegraph  com- 
pany duly  incorporated  and  organized  under 
the  laws  of  the  State  of  New  York,  and  by  ita 
charter  authorized  to  construct,  maintain,  and 
operate  lines  of  telegraph  in  and  between  th» 
various  States  of  the  Union,  including  th» 
State  of  Alabama.    That  on  said  fifth  day  of 
June,  1867,  the  said  telegraph  company  diily 
filed  its  written  acceptance  with  the  Postmaa- 
ter-Gkneral  of  the  United  States  of  the  restrio* 
tions  and  obligations  of  an  Act  of  Congress  en- 
titled 'An  Act  to  Aid  in  the  Construction  of 
Telegraph  Lines  and  to  Secure  to  the  Govern- 
ment the  Use  of  the  Same  for  Postal,  Military* 
and  Other  Purposes,'  approved  July  24,  18o6. 
That  in  accordance  with  the  authority  of  its 
said  diarter  and  the  said  Act  of  Congress,  and 
by  agreement  with  the  railroad  companies,  the 
said  telegraph  company  constructed  its  lines 
and  was  at  the  time  of  the  said  alleged  breach 
of  said  ordinance,  maintaining  and  operating 
said  lines  of  telegraph  on   the  various  public 
raihroads  leading  into  or  through  the  sdd  Port 
of  Mobile:  to  wit,  the  Mobile  and  Ohio  Rail- 
road, a  railroad  extending  from  the  said  Port 
of  Mobile,  in  Alabama,  through  the  States  of 
Mississippi,    Tennessee,    and    Kentucky,    to 
Cairo,  in  Uie  State  of  Illinois;  the  Louisville 
and  Nashville  Railroad,  extending  from  Cin- 
cinnati, in  the  State  of  Ohio,  through  said 
Port  of  Mobile  to  New  Orleans,  in  the  State  of 
Louisiana,  with  a  branch  extending  from  said 
State  of  Alabama  over  the   Pensacola  and 
Louisville  Railroad  to  Pensacola,  in  the  State 
of  Florida.    That  the  said  telegraph  lines  so 
running  into  or  through  said  Port  of  Mobile 
connected  with  and  extended  beyond  the  ter- 
mini of  the  said  railroads  over  other  railroads, 
making  continuous  lines  of  teleCTaph  from 
the  office  of  said  company,  in  said  rort  of  Mo- 
bile, to,  through,  and  over  all  of  the  principal 
railroads,  post  roads,  and  military  roads  in  and 
of  the  United  States,  and  having  offices  for  the 
transaction  of  telegraph  business  in  the  de- 
partments at  Waslungton,  in  the  District  of 
Columbia,  and  in  all  the  principal  cities,  towns, 
and  villages  in  each  of  the  United  States  and 
in  the  Territories  thereof.    That  all  of  said 
railroads  so  leading:  into  and  through  the  said 
Port  of  Mobile  and  elsewhere  in  tiie  United 
States  are  public  highways,  and  that  the  daily 
mails  of  the  United  States  are  regularly  carried 
thereon,  under  authority  of  law  and  the  direc- 
tion of  the  Postmaster-General,  and  that  said 
railroads  and  each  of  them  arc  post  roads  of 
the  United  States.    That  said  telegraph  lines, 
are  also  constructed  under  and  across  the  navi- 
gable streams  of  the  United  States,  in  the  State 
of  Alabama  and  in  the  other  States  of  the^ 
Union,  but  in  all  cases  said  lines  are  so  con- 
structed and  maintained  as  not  to  obstruct  the^ 
navigation  of  such  streams  and  the  ordinary 
travel  on  such  military  and  post  roads.    That, 
the  said  telegraph  company  was,  before  and 
during  said    year,  commencing    March   15. 
1888,  and  now  is,  engaged  in  Xht  business  of 
sending  and  receiving  telegrams  over  said  lines, 
for  the  public  between  its  said  office  in  the 
Port  of  Mobile  and  otherplacesin  other  States 
and  Territories  of  the  United  States,  and  to 
and  from  foreign  countries;  also  in  sending 
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telegraphic  commimicatioiis  between  the  sev- 
eral departments  of  the  Goyemmentof  the 
United  Btates  and  their  officers  and  agents, 
giving  priority  to  said  official  telegraphic  com- 
munications over  all  other  business.  And  de- 
f endaj[it  avers  that  said  official  telegrams  have 
been  and  are  sent  at  rates  which  have  been 
fixed  by  the  Poetmaster^Qeneral  annually  since 
the  said  6th  of  June,  1867.  And  defendant 
avers  that  as  the  managcor  of  said  company 
and  in  its  name  and  under  its  direction  and  ap- 
[944]  pointment,and  in  no  other  manner  or  capacity, 
was  he  engaeed  in  said  telegraph  business  at 
the  time  ana  the  manner  as  alleged  in  said 
complaint." 

To  this  plea  a  demurrer  was  filed  and  sus- 
tained by  the  court,  and  judgment  was  given 
for  Uie  plaintiff;  and,  on  appeal  to  the  Supreme 
Court  01  Alabama,  this  judgment  was  afiumed. 
The  present  writ  of  error  is  brought  to  review 
the  judgment  of  the  supreme  court  That 
court  aoopted  its  opinion  given  on  a  previous 
occasion  between  tne  same  parties,  in  which 
the  circuit  court  had  decided  in  favor  of  the 
defendant,  and  its  dedsion  was  reversed.  In 
that  opinion  the  supreme  court  said:  "The 
defense  was  that  the  ordinance  is  an  attempt  to 
regulate  commerce  and  violative  of  the  clause 
of  the  Ck>nBtitution  of  the  United  States  which 
confera  on  Congress  the  *power  to  regulate 
commerce  with  foreign  nations  and  among  the 
several  States.'  The  circuit  court  held  the  de- 
fense good  and  ^ve  judgment  against  the 
Port  of  Mobile,  is  the  ordinance  a  violation 
of  the  Constitution  of  the  United  States?  We 
will  not  gainsay  that  this  license  tax  was  im- 
posed as  a  revenue  measure — as  a  means  of 
taxing  the  business,  and  thus  compelling  it  to 
aid  in  supporUng  the  city  government.  That 
no  revenue  for  state  or  municipal  purposes  can 
be  derived  from  the  agencies  or  instnimeDtali- 
ties  of  commerce,  no  one  will  contend.  The 
question  generally  mooted  is,  how  shall  this 
end  be  attained?  In  the  light  of  the  many 
adiudications  on  the  subject,  the  ablest  jurists 
will  admit  that  the  line  which  separates  the 
power  from  its  abuse  is  sometimes  very  difficult 
to  trace.  No  possible  good  could  come  of  any 
attempt  to  collate,  expldn  and  harmonize  them. 
We  will  not  attempt  It.  We  confess  ourselves 
unable  to  draw  a  distinction  between  this  case 
and  the  principle  involved  in  Oiborne  v.  Mobile, 
88  U.  S.  16  Wall.  479  [21:470].  In  that  case 
the  license  levy  was  upheld,  and  we  think  it 
should  be  in  this.  Joteph  v.  Randolph.  71  Ala. 
499." 

In  approaching  the  question  thus  presented, 
it  is  proper  to  note  that, the  license  tax  in  ques- 
tion is  pureljr  a  tax  on  the  privilege  of  doing 
the  business  in  which  the  telegraph  company 
was  engaged.  By  the  laws  of  ^fiabama  in  force 
at  the  time  this  tax  was  imposed,  the  telegraph 
r  nasi  company  was  required,  in  addition,  to  pay  taxes 
1'>«>J  y,  the  State,  county,  and  Port  of  Mobile,  on  its 
poles,  wires,  fixtures  and  other  property,  at  Uie 
same  rate  and  to  the  same  extent  as  other  cor- 
porations and  individuals  were  required  to  do. 
besides  the  tax  on  tangible  proper^,  tbey  were 
also  required  to  pay  a  tax  of  three-quarters  of 
one  per  cent  on  their  gross  receipts  within  the 
State. 

The  question  is  squarely  presented  to  us, 
therefore,  whether  a  State,  as  a  condition  of 
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doing  business  within  its  jurisdiction,  may 
exact  a  license  tax  from  a  telegraph  companv,. 
a  large  part  of  whose  business  is  the  transmis- 
sion of  messages  from  one  State  to  another 
and  between  the  United  States  and  foreign 
countries,  and  which  is  invested  with  the 
powers  and  privile^  conferred  by  the  Act  of 
Congress  passed  Julv  24, 1866,  and  other  Acta 
incorporated  in  title  LXY  of  the  Bevised 
Statutes.  Can  a  State  prohibit  such  a  com- 
pany from  doing  such  a  business  within  ita 
jurisdiction,  unless  it  will  pay  a  tax  and  procure 
a  license  for  the  privilege?  If  it  can,  it  can 
exclude  such  companies,  and  prohibit  the 
transaction  of  such  business  altogether.  We 
are  not  prepared  to  say  that  this  can  be  done. 

Ordinary  occupations  are  taxed  in  varioua 
ways,  and,  in  most  cases,  legitimately  taxed. 
But  we  fail  to  see  how  a  State  can  tax  a  busi- 
ness, occupation  when  it  cannot  tax  the  busi- 
ness itself.  Of  course,  the  exaction  of  a  license 
tax,  as  a  condition  of  doing  any  particular  busi- 
ness is  a  tax  on  the  occupation;  and  a  tax  on 
the  occupation  of  doing  a  business  is  sorely  a 
tax  on  the  business. 

Kow,  we  have  decided  that  communication 
by  tel^^ph  is  commerce,  as  well  as  in  the 
nature  of  postal  service,  and  if  carried  on  be- 
tween different  States,  it  is  commerce  among 
the  several  States,  and  directly  within  the  power 
of  regulation  conferred  upon  Congress,  and 
free  m>m  the  control  of  state  regulations,  ex- 
cept such  as  ara  strictly  of  a  police  character. 
In  the  case  of  Peraaiola  Tei,  Co,  v.  Weatern 
Union  Tel.  Co.  96  U.  6.  1  [24:7081,  we  held 
that  it  was  not  only  the  right,  but  the  duty  of 
Congress  to  take  care  that  intercourse  among 
the  States  and  the  transmission  of  intelligence 
between  them  be  not  obstructed  or  unneces- 
sarily incumbered  by  state  legislation;  and  that 
the  Act  of  Congress  passed  July  24, 1866,  above 
referred  to,  so  far  as  it  declares  that  the  erec- 
tion of  telegraph  lines  shall,  as  against  state 
interference,  be  free  to  all  who  accept  its  terms 
and  conditions,  and  that  a  telegraph  company 
of  one  State  shall  not,  after  accepting  them,  be 
excluded  by  another  State  from  prosecuting  its 
business  within  her  jurisdiction,  is  a  legitimate 
regulation  of  commercial  intercourse  among 
the  States,  and  is  also  appropriate  legislation  to 
execute  the  powers  of  Congress  over  the  postal 
service.  In  Weatern  Union  Tel,  Co,  v.  Texas, 
105  U.  S.  460  [26:1067],  we  decided  that  a  State 
cannot  lay  a  tax  on  the  interstate  business  of  a 
telegraph  company,  as  it  is  interstate  commerce, 
and  that  if  the  company  accepts  the  provisions 
of  the  Act  of  1866  it  l>ecomes  an  agent  of  the 
United  States,  so  far  as  the  business  of  the  gov- 
ernment is  concerned;  and  state  laws  are  un- 
constitutional which  impose  a  tax  on  messagea 
sent  in  the  service  of  the  government,  or  sefit 
by  any  persons  &om  one  State  to  another.  In 
the  present  case,  it  is  true,  the  tax  is  not  laid 
upon  individual  messages,  but  it  is  laid  on  the 
occupation,  or  the  business  of  sending  such 
messages.  It  comes  plainly  within  the  princi- 
ple of  the  decisions  lately  made  by  this  court 
in  Bobbins  v.  Shelby  County  Taxing  Disl,  120 
U.  S.  489  [80:694],  and  Philadelphia  d  8.  M, 
Steamship  Co,  v.  P^ntylvania,  122  U.  S.  826^ 
[80:1200}. 

It  is  parallel  with  the  case  of  Brown  ▼.  Mary- 
land, 25  U.  S.  12  Wheat  419  [6:678].    That 
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was  a  tax  on  an  occupation,  and  this  court  held 
that  it  was  equivalent  to  a  tax  on  the  business 
carried  on, — the  importation  of  p^oods  from  for- 
€ign  countries, — and  even  equivalent  to  a  tax 
-on  the  imports  themselves,  and  therefore  con- 
trary to  Uie  clause  of  the  Constitution  which 
prohibits  the  States  from  laying  any  duty  on 
imports.  The  Maryland  Act  which  was  under 
consideration  in  that  case  declared  that  "all 
importers  of  foreign  articles  or  commodities, 
etc.,  and  all  other  persons  selling  the  same  by 
wholesale,  etc. ,  shall,  before  they  are  authorized 
to  sell,  take  out  a  license,  *  *  ♦  for  which  they 
shall  pay  fifty  dollars,"  etc.,  subject  to  a  penal- 
ty for  neglect  or  refusal.    Chirf Justice  Taney, 

[647]  referring  to  the  case  of  Brown  v.  Maryland  m 
Almy  V.  California,  65  U.  S.  24  How.  169, 178 
{16:644.646],  in  which  it  was  decided  that  a  state 
stamp  tax  on  bills  of  lading  was  void,  said:  "We 
think  this  case  cannot  be  distinguished  from 
that  of  Brown  v.  Maryland,  That  case  was 
decided  in  1827,  and  the  decision  has  always 
been  regarded  and  followed  as  the  true  con- 
struction of  the  clause  of  the  Constitution  now 
in  question."  •  ♦  ♦  **The  opinion  of  the  court, 
delivered  by  Ohirf  Justice  mashall,  shows  that 
Ithecase]  was  carefully  and  fully  considered 
by  the  court  And  the  court  decided  that  this 
«tate  law  [the  Maryland  law  under  considera- 
tion in  Broton  v.  Maryland],  and  the  mode  of 
imposing  it,  by  giving  it  the  form  of  a  tax  on 
ilie  occupation  of  the  importer,  merely  varied 
the  form  in  which  the  tax  was  imposcMl,  with- 
out varying  the  substance." 

But  it  is  urged  that  a  portion  of  the  telegraph 
company's  business  is  internal  to  the  State  of 
Alabama,  and  therefore  taxable  by  the  State. 
But  that  fact  does  not  remove  the  difficulty. 
The  tax  affects  the  whole  business  without  dis- 
crimination. There  are  sufficient  modes  in 
which  the  internal  business,  if  not  already  taxed 
in  some  other  way,  may  be  subiected  to  taxa- 
tion, without  the  imposition  oi  a  tax  which 
covers  the  entire  operations  of  the  company. 

The  state  court  relies  upon  the  case  of  Os- 
borne  v.  Mobile,  83  U.  S.  16  Wall.  479  [21:470J, 
which  brought  up  for  consideration  an  ordi- 
nancd  of  the  city,  requiring  every  express  com- 
pany, or  railroad  company  doing  business  in 
that  city,  and  havine  a  business  extending  be- 
yond the  limits  of  the  State,  to  pay  an  annual 
license  of  $500;  if  the  business  was  confined 
within  the  limits  of  the  State,  the  license  fee 
was  only  $100;  if  confined  within  the  city,  it 
was  $50;  subject  in  each  case  to  a  penalty  for 
neglect  or  refusal  to  pay  the  charge.  This 
court  held  that  the  ordinance  was  not  unconsti- 
tutional. This  was  in  December  Term,  1872.  In 
view  of  the  course  of  decisions  which  have  been 
made  since  that  time,  it  is  very  certain  that  such 
an  ordinance  would  now  be  regarded  as  repug- 
nant to  the  power  conferred  upon  Congress  to 
regulate  commerce  among  the  several  States. 

[648]  A  great  number  and  variety  of  cases  involv- 
ing the  commercial  power  of  Congress  have 
been  brought  to  the  attention  of  this  court 
during  the  past  fifteen  years  which  have  fre- 
quently made  it  necessary  to  re-examine  the 
the  whole  subject  with  care;  and  the  result  has 
sometimes  been  that  in  order  to  give  full  and 
fair  effect  to  the  different  clauses  of  the  Con- 
«titution,  the  court  has  felt  constrained  to  recur 
to  the  fundamental  principles  stated  and  illus- 
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trated  with  so  much  clearness  and  force  by 
Ohitf  Justice  Marshall  and  other  member  of 
the  court  in  former  times,  and  to  modify  in 
some  degree  certain  dicta  and  decisions  that 
have  occasionally  been  made  in  the  intervening 
period.  This  is  always  done,  however,  veitn 
great  caution,  and  an  anxious  desire  to  place 
the  final  conclusion  reached  upon  the  fairest 
and  most  just  construction  of  the  Constitution 
in  all  its  parts. 

In  our  opinion  such  a  construction  of  the 
Constitution  leads  to  the  conclusion  that  no 
State  has  the  right  to  lay  a  tax  on  interstate 
commerce  in  any  form,  whether  by  way  of 
duties  laid  on  the  transportation  of  the  subjects 
of  that  commerce,  or  on  the  receipts  derived 
from  that  transportation,  or  on  the  occupation 
or  business  of  carrying  it  on,  and  the  reason  is 
that  such  taxation  is  a  burden  on  that  com- 
merce,  and  amounts  to  a  regulation  of  it,  which 
belongs  solely  to  Congress.  This  is  the  result 
of  so  many  recent  cases  that  citation  is  hardly 
necessary.  As  a  matter  of  convenient  refer- 
ence we  ^ve  the  following  list:  Case  of  State 
Freight  Tax,  82  U.  S.  15  Wall,  232  [21:146]; 
Pensacola  Tel,  Co,  v.  W.  0.  Tel,  Co,  96  U.  S. 
1  [24:708];  MobiU  County  y.  KimbaU,  102  U. 
S.  691  [26:238];  W.  U,  Tel,  Co,  ▼.  Texas,  105 
U.  S.  460  [26:1067];  Maran  ▼.  New  Orleans,  112 
U.  S.  69  [28:668];  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196  [29:  158];  Brown  v. 
Houston,  Id.  622  [29:257];  WaUing  v.  Mieh^ 
igan,  116  U.  8.  446  P9:  m'hPiekard  v,  PuUr 
man  Southern  Car  Co.  117  U.  S.  34  [29:7851; 
Wahasli,  St.  L,dtP.B.  Co,  v.  lUinois,  118  U.  8. 
557  [30:244;  Bobbins  v.  Shelby  County  Taxing 
Diet,  120  XL  S.  489  [30:694];  Philadelphia  db  8, 
M.  Steamship  Co,  v.  Pennsylvania,  122  U.  S.  326 
30:1200];  W,  U,  Tel.  Co.  ▼.  Pendleton,  Id.  347 
30:1187];  Batterman  ▼.  W.  U.  Tel.  Co.  127  U. 
.  411  [ante,  229]. 
We  may  here  repeat,  what  we  have  so  often 
said  before,  that  this  exemption  of  interstate 
and  foreign  commerce  from  state  regulation 
does  not  prevent  the  State  from  taxing  the  prop- 
erty of  those  engaged  in  such  commerce  located 
within  the  State  as  the  property  of  other  cit- 
izens is  taxed,  nor  from  regulating  matters  of 
local  concern  which  may  incidentally  affect 
commerce,  such  as  wharfage,  pilotage,  and  the 
like.  We  have  recently  had  before  us  the  ques- 
tion of  taxing  the  prorierty  of  a  telegraph  com- 
Sany,  in  the  case  of  Western  Union  Td.  Co.  ▼. 
fassachusetts,  125  U.  S.  530  [31:  790]. 
The  result  of  the  conclusion  which  we  have 
reached  is,  that  the  judgment  of  the  Supreme 
Court  €f  Alabama  must  be  reversed,  and  the 
cause  remanded  with  instructions  to  reverse  the 
judgment  of  the  Mobile  Circuit  Court;  and  it  i» 
soordered. 


EMMA  0.  D.  NICEERSON,  AppL, 

V, 

AZOR  H.  NICKERSON  et  au 

(See  8. 0.  Beportor*8  ed.  66S-eT7.) 

Speeiile  performanee — when  decreed— unreas(m- 
able  ddaysntisfactory  j^roof—antenuptiai 
agreement — insufficient  evtdenee — trusL 

h  Whether  spedflo  performanoe  shall  be  decreed 
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Id  mdj  case  depends  tipoiitbe  oiroumstanceB  of  that 
case  and  restsin  the  dSsoretion  of  the  oourt. 

2.  Such  dJaoretion  Is  not  an  arbitrary  or  capricious 
one,  dependent  upon  the  mere  pleasure  of  the 
Judge,  but  a  sound  and  reasonable  discretion,  gov- 
erned by  general  rules  and  principles. 

3.  In  cases  of  this  cliaracter  relief  should  not  be 
granted  after  an  unreasonable  delay,  nor  unless  the 
proof  is  clear  and  satisfactory,  both  as  to  the  exist- 
ence of  the  agreement  and  as  to  its  terms. 

4.  On  a  bill  for  specific  performance  of  an  ante- 
nuptial agreement,  filed  fifteen  years  after  the  mar- 
riage, where  the  allegations  of  the  bill  and  the  tes- 
timony of  the  complainant  and  her  mother  are 
flatly  denied  by  the  husband,  and  their  depositions 
relating  to  the  interview  in  which  the  alleged 
agreement  was  made  contain  strong  internal  evi- 
dence that  the  words  ^*  agreement/*  **  promises,** 
etc,  were  not  used  or  understood  by  the  witnesses 
In  their  technical  legal  sense,  and  their  evidence  in 
4X>nnection  with  all  circumstances  of  the  case,  es- 
pecially the  lapse  of  time,  must  be  regarded  as  es- 
tablishing at  most  only  an  honest  belief  and  expeo- 
tation  upon  the  part  of  the  complainant  and  her 
mother,  oef  ore  and  at  the  time  of  the  marriage,  su- 
perinduced by  the  general  conduct  or  loose  expres- 
sions of  the  defendant,  that  he  intended  at  some 
time  after  marriage  to  provide  his  wile  with  a  per- 
manent home  out  of  the  proceeds  of  the  sale  of  cer- 
tain property  then  owned  by  him,— no  such  agree- 
ment is  shown  as  can  be  specifically  enforced. 

5.  Where  it  is  alleged  that  an  antenuptial  agree- 
ment was  made  for  the  pui-chase  of  a  home  out  of 
the  proceeds  of  lands  then  owned  by  the  husband, 
other  property  subsequently  purchased  by  him 
cannot  be  reached  on  a  bill  for  specific  perform- 
ance, unless  it  is  proved  with  sufficient  certainty 
that  the  latter  property  was  purchased  out  of  the 
proceeds  of  the  former. 

[No.  881.] 

evimUtUd  Jan,  6, 1888,    Decided  May  U,  1888. 

APPEAL  from  a  decree  of  the  Supreme  Court 
of  the  District  of  Columbia,  dismissing  a 
suit  to  declare  void  a  cuDveyanoe  and  to  estab- 
lish certain  trusts  in  respect  to  real  estate  and 
to  compel  a  conTeyance  of  the  same.     Af- 

The  facts  are  stated  in  the  opinion. 

Mestrs,  J.  J.  Johnson  and  W.  W.  Wil- 
•hire,  for  appellant: 

Notwithstanding  the  express  language  of  the 
Statute  of  Frauds,  a  case  may  be  taken  out  of 
Its  operation  by  fraud,  or  by  a  parol  agreement 
and  part  performance. 

Fry,  Spec.  Perf.  ed.  1858.  §  875;  Bro.  Stat. 
Ft.  §  488;  Montacute  v.  Maxwell,  1  P.  Wms. 
«18;  1  Eq.  Cas.  Abr.  19;  8eoU  v.  Scott,  1  Cox, 
Oh.  866;  Redman  ▼.  Redman,  1  Vern.  848; 
Senile  v.  Wilkinatm,  1  Bro.  Ch.  648,  and  cases 
<dted;  Hammeriley  ▼.  DeBiel,  12  Clark  &  Fin. 
45;  MaunseU  v.  White,  4  H.  L.  Cas.  1089; 
Sureome  v.  Pinniger,  8  DeGex,  M.  &  G.  571; 
Barkworth  y.  Toung,  4  Drew.  1;  Jorden  v. 
Money,  5  H.  L.  Cas.  185;  Fhyd  v.  Buekland, 
Prcem.  Ch.  268. 

A  representaUon  made  by  one  party  for  the 
purpose  of  influencing  another  to  solemnize  a 
marriage,  where  the  latter,  relying  upon  such 
representations,  solemnizes  the  marriage,  will 
be  sufl^cient  to  entitle  him  to  the  assistance  of  a 
court  of  equity  for  the  purpose  of  realizing  such 
representations. 

Oooke9  v.  MaecaU,  2  Vern.  200;  Wanchford  v. 
FotJierly,  Freem.  Ch.  201;  Jjudere  v.  Anstey,  4 
Ves.  Jr.  501;  Ilodgton  v.  Htitehenson,  5  Yin. 
Abr.  522;  WiiHama  v.  Williams,  87  L.  J.  Ch. 
854;  Durham  v.  Taylor,  29  Ga.  166;  Olaes  v. 
Hulbert,  102  Mass.  24;  Hatdier  v.  Robertson,  4 
Strobb.  Eq.  179;  tianfcrd  v.  Attaood,  44  Conn. 
141;  Andrews  ▼.  Jones,  10  Ala.  400;  Petty  y, 
PeUy,  4  B.  Mon.  215;  Sout?ierland  v.  Souther- 
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land,  5  Bush,  591;  Eafer  y.  Eitfer,  88  Kan.  449; 
Green  y.  Green,  34  Kan.  740. 

Marriage  is  such  an  irretrievable  change  of 
situation  that  if  procured  by  artifice,  upon  the 
faith  that  the  settlement  had  been  or  that  it 
would  be  executed,  the  other  party  is  held  to 
make  good  the  agreement,  and  not  permitted  to 
defeat  it  by  pleading  the  statute. 

Batcher  v.  Robertson,  4  Strobh.  Eq.  179; 
Sanford  v.  Atwood,  44  Conn.  141 ;  Andrews  y. 
Jones,  10  Ala.  400;  Petty  v.  Petty,  4  B.  Mon. 
215;  Lant^s  Appeal,  95  Pa.  279;  Eldredge  y. 
Jenkins,  8  Story,  181;  Greene.  Green,  34  B[an, 
740;  Pifrter  v.  Allen,  54  Ga.  623;  Lowe .  v. 
Bryant,  80  Ga.  528;  OoU  y.  Cole,  41  Md.  801; 
Orane  y.  Gough,  4  Md.  316;  1  Bish.  Mar.  Worn. 
§775. 

The  same  equitable  principle  upon  which 
courts  of  equity  will  enforce  specific  perform- 
ance of  a  contract,  notwithstanding  the  Statute 
of  Frauds,  are  equally  applicable  for  the  cs* 
forcement  of  parol  antenuptial  agreements. 

Wi&iams  y.  Morris,  95  U.  8.  456  (24:362); 
PureeU  y.  Miner,  71  U.  S.  4  Wall.  613(18:435); 
Bradley  y.  Saddler,  54  (Ja.  682;  Houghton  y. 
Boughton,  14  Ind.  505;  Ohild  v.  Pearl,  48  Vt, 
224;  Tinkler  y.  Bwaynie,  71  Ind.  562;  Sweet  y. 
MitdieU,  15  Wis.  665;  Hussey  y.  CastU,  41  CaL 
289;  Houston  y.  Townsend,  1  Del.  Clh.  422; 
Demmes  v.  Worthington,  38  Md.  298. 

What  constitutes  part  performance. 

Coles  v.  Pilkington,  L.  R.  19  Eq.  174;  Jeston 
y.  Key,  L.  R.  6  Ch.  610;  Hafer  y.  Hater,  33 
B[an.  449;  Green  y.  Green,  34  BLan.  740;  Durham 
V.  Taylor,  29  Ga.  166;  Glass  v.  Hulbert,  102 
Mass.  24;  Hatcher  v.  Robertson,  4  Strobh.  Eq. 
179;  Sniiford  y.  Atwood,  44  Conn.  141;  Wilber 
y.  Paine,  1  Ohio,  261. 

The  contract  was  executed. 

Sanford  y.  Atwood,  44  Conn.  141;  Walker  ▼, 
Walker,  2  Atk.  98;  MestaerY,  Gillespie,  11  Ves. 
Jr.  627. 

The  agreement  of  the  appellee  Nickerson 
created  an  implied  trust  in  respect  to  real  estate. 

Story,  Eq.  Jur.  1195  et  seq„  §§  268,  272; 
Perry,  Tr.  §  208;  Hammerstey  v.  DeBiel,  12 
Clark  &  Fin.  45;  Downes  v.  Jennings,  32  Beav. 
290:  Hunt  y.  Matthews,  1  Vern.  408;  Walford 
y.  Gray,  11  Jur.  (N.  S.)  106;  Ooverdale  v.  Eust- 
wood,  L.  R  15  Eq.  122;  Saunders  y.  Cramer,  8 
Dr.  &  War.  87;  Lawr  y.  Fielder,  82  Beav.  1; 
MoorTwuse  v.  Coltin,  15  Beav.  341. 

A  promise  to  marry,  made  in  good  faith,  like 
an  actual  marriage,  is  a  valuable  consideration. 

Conner^.  5*an&y,  65Cal.  183;  Smitfiv,  Allen, 
5  Allen,  458;  Wood  v.  Savage,  Walk.  Ch.  471; 
3  Pars.  Cont.  29;  4  Kent.  Com.  6th  ed.  463. 

Marriage  is  regarded  as  one  of  the  strongest 
considerations  in  law,  either  to  raise  a  use  or 
fourd  a  contract,  gift,  or  grant 

2  Pars.  Cont.  71;  Holder  v.  Dickeson,  Freem. 
K.  B.  96;  Smith  y.  Stafford,  Hob.  216;  Waters 
y.  Howard,  8  Gill.  262. 

The  Statute  of  Frauds  is  a  personal  defense, 
and  cannot  be  interposed  by  strangers  to  the 
agreement. 

Lavender  y.  Hall,  60  Ala.  214;  Cunningham 
y.  Ptitton,  6  Pa.  857;  McConnell  v.  Brillhart, 
17  ni.  862;  Chicago  Dock  Co.  v.  Einzie,  49  111. 
289;  Bohannon  v.  Pace,  6  Dana,  194;  Sneed  y. 
Bradley,  4  Sneed  (Tenn.)  301;  Ryan  v.  Tomlin- 
son,  39  Cal.  644;  Cowan  v.  Adams,  10  Me.  382; 
Riekards  v.  Cunningham,  10  Neb.  417;  League 
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.T.  Datii,  58  Tex.  9;  Norton  ▼.  Simonds,  124 

Mass.  19;  Anderson  v.  Simpson,  21  Iowa,  404. 

Messrs.   Enoch   Totten*    Henry  Wise 

Gamett  and  Conway  Robinson*  Jr.t  for 

appellees: 

The  specific  performance  of  contracts  In 
equity  is  not  a  matter  of  absolute  right. 

Watei's  V.  Howard,  1  Md.  Ch.  112;  affirmed 
in  8  Gilli  262;  Duvall  v.  Meyers,  2  Md.  Ch.  401. 

Every  aip'eement,  to  be  specifically  executed, 
must  be  f&,  just,  reasonable,  bona  fide,  mutual 
and  certain  in  all  its  parts. 

StoddeH  v.  Tuck,  5  Md.  18,  28,  80. 

Loose  conversations  are  held  not  to  be  suffi- 
cient to  establish  a  contract  or  agreement  be- 
tween the  parties. 

Lewis  V.  Caperton,  8  Gratt.  149;  Kesner  v. 
Trigg,  98  U.  8.  51  (25:83);  Blow  v.  Maynard, 
2  Leigh,  49. 

The  celebration  of  the  marriage  is  not  such  a 
part  performance  of  the  contract  as  takes  it  out 
of  the  statute. 

Flenner  v.  FUnner,  29  Lid.  569:  Brown  v. 
Conger^  8  Hun,  627;  (kane  v.  Qough,  8  Md.  Ch. 
128;  8,  a  4  Md.  338;  Montaeute  ▼.  Maxwell,  1 
P.  Wma.  618. 

A  party  to  a  parol  contract  or  his  privies  can 
set  up  the  Statute  of  Frauds  against  it. 

Chicago  Dock  Co,  v.  Kinzie,  49  IlL  298;  Bo- 
hannon  v.  Pace,  6  Dana,  194;  Cunningham  v. 
Patton,  6  Pa.  868;  Byan  v.  Tomlinson,  89  Cal. 
644,  645;  Richards  v.  Cunningham,  10  Neb. 
420. 

The  complainant  has  been  guilty  of  such 
laches  tiiat  for  this  reason  tdone  she  is  not  en- 
titled to  any  relief. 

Holt  v.  Rogers,  88  U.  S.  8  Pet.  438  (8:1000); 
Dorsey  v.  Packwood,  53  U.  8.  12  How.  187,  138 
(13:926);  McMiUin  v.  McMilUn,  7  T.  B.  Mon. 
567;  Strickland  v.  Fowler,  1  Dev.  &  B.  Eq.  629; 
Nelson  v.  Hagerstown  Bank,  27  Md.  75;  Hert- 
ford v.  Boore,  5  Ves.  Jr.  720. 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  substantial  relief  which  the  appellant, 
who  was  the  plaintiff  below,  seeks  in  this  suit 
is  a  decree  (1)  declaring  void  a  conveyance  exe- 
cuted May  31,  1883,  by  William  B.  Jlatthews, 
trustee,  to  the  appellee,  Lena  D.  Carter,  by  the 
name  of  Lena  D.  Nickerson,  of  lot  two,  in 
square  one  hundred  and  fourteen,  in  the  City 
of  Washington;  (2)  establishing,  in  behalf  of 
the  plaintfiOt,  certain  trusts  in  respect  to  said 
real  estate;  (8)  and  requiring  Matthews  and 
said  Lena  to  convey  the  same  to  the  plaintiff, 
or  to  trustees  for  the  benefit  of  herself  and  the 
child  of  her  marriage  with  the  defendant,  Azor 
H.  Nickerson.  Her  bill  asking  such  relief  was 
dismissed  with  costs. 

The  case  made  by  the  bill  is  as  follows: 

The  plaintiff,  while  on  a  visit  to  Portland, 
Oregon,  in  the  year  1870,  engaged  herself  to  be 
mamed  to  the  defendant  ^icKerson,  then  on 
dutyin  that  dty  as  an  officer  of  the  Army  of 
the  United  States.  Prior  to  such  engagement, 
he  pointed  out  to  her  blocks  145  and  146  in 
Couch's  Addition  to  Portland  as  his  property, 
and  "  promised  and  agreed"  that  after  marriage 
he  would  convey  them  to  her  as  a  marriage 
portion  or  settlement  for  the  benefit  of  hersdf 
and  any  children  of  their  marriage,  and  erect 
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thereon  a  dwelling  house  for  their  use;  or,  if 
she  so  elected,  they  would  sell  the  blocks  and 
invest  the  proceeds  in  other  property  in  Port- 
land, to  be  held  upon  like  trusts,  and,  after 
having  advanced  in  value,  sold  and  the  pro- 
ceeds applied  exclusively  to  the  purchase  of  a 
house  for  the  plaintiff  and  her  children. 

The  plaintiiTs  mother,  who  resided  in  San 
Francisco,  having  been  informed  of  this  en- 
gagement, objected  to  the  marriage  upon  the 
ground  that  the  defendant  was  an  officer  of  the 
army,  without  settled  place  of  abode,  or  other 
means  of  support  than  his  pay  as  such  officer. 
But  her  objections,  the  bill  states,  were  over- 
come by  the  defendant's  verbal  assurance  to 
her  to  the  following  effect:  That  the  question 
of  support  had  been  considered  by  the  plaintiff 
and  himself;  that  he  was  the  owner  of  cert^n 
blocks  of  ground  in  the  City  of  Portland,  and 
that  he  had  promised  and  agreed  with  the  plain- 
tiff that  if  she  would  marry  him  he  would, 
immediately  after  marriage,  convey  them  to  the 
complainant  as  a  marriage  settlement,  or  would 
hold  them  as  trustee  for  her  separate  benefit, 
and  if  at  any  time  sold,  the  proceeds  should  be 
invested  in  other  property,  to  be  held  in  like 
manner  for  the  sole  and  separate  benefit  of  the 
plaintiff  and  her  children.  Upon  the  strength 
of  these  promises  and  representations,  and  re- 
lying upon  the  good  faith  of  the  respondent 
Nickerson,  and  in  consideration  thereof,  and 
for  no  other  reason  or  consideration  whatever, 
the  plaintiff's  mother,  it  is  alleged,  withdrew 
her  objection,  and  consented  to  the  marriage^ 
which  occurred  on  the  18th  day  of  Au^st, 
1870.  Without  her  mother's  consent,  the  plain- 
tiff avers,  the  marriage  would  not  have  taken 
place. 

It  is  also  alleged  that  the  plaintiff,  relying 
upon  the  love  and  affection  of  her  husbano^ 
having  confidence  that  he  would,  in  good  faith, 
keep  and  perform  his  aereement,  and  prefer- 
ring that  Uie  property  should  be  managed  by 
him,  without  the  complications  necessarily  aris- 
ing from  the  interposition  of  third  parties,  did 
not  require  the  lots  to  be  conveyed  to  trustees 
for  her  benefit,  but  permitted  the  title  to  re- 
main in  the  defendant,  *' subject  to  her  equi- 
table interests  under  said  agreement." 

About  a  month  after  the  marriage  the  plain- 
tiff and  the  defendant  united  in  selling  said 
blocks  of  ground,  the  proceeds  being  invested 
jointly  with  one  John  8.  Walker  in  certain  lots 
in  Portland.  Walker  having  died,  a  division 
of  these  lots  was  effected  by  judicial  proceed- 
ings, which  were  conduded  in  1878.  In  re- 
spect to  the  lots  assigned  in  this  division  to  the 
oefendant,  the  bill  (uleges  that  they  were  held 
by  him— although  there  were  no  writings  be- 
tween them  on  the  subject — '*  for  the  sole  and 
separate  benefit  of  the  complainant,"  and  **  as 
her  trustee  under  the  agreement,  promise,  and 
condderation"  hereinb^ore  statea 

While  the  plaintiff  was  temporarily  residing 
in  Europe,  under  circumstances  to  be  presently 
stated,  tiie  defendant  sold  the  lots  last  aescribed 
and  transmitted  deeds  therefor  to  be  executed 
by  her.  The  bill  states  that,  not  doubting  the 
affection  of  her  husband  or  his  good  faith  in 
keeping  his  agreement,  and  perceiving  from 
the  consideration  mentioned  in  the  deeds 
($12,000)  that  the  lots  bad  sufficiently  increased 
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in  value  to  enable  him  to  carry  out  bis  promise 
to  purcbase  a  borne  for  ber  and  her  child,  the 
plaintiff  executed  the  deeds — ^bearing  the  dates, 
respectively,  of  November  26,  1881,  December 
2.  1881,  and  Jtmuaiy  10,  1882— and  returned 
them  to  the  defendant,  with  a  letter  "  implor- 
ing him  to  be  extremely  cautious  as  to  hand- 
ling said  money  and  in  making  proper  rein- 
vestments." 

Instead  of  investing  the  moneys  received  for 
the  lots  in  a  house  for  the  plaintiff  and  ber 
child,  the  defendant,  the  bill  charges,  in  exe- 
cution of  a  purpose  to  deprive  ber  of  all  bene- 
fit of  said  antenuptial  agreement,  invested 
$8,380  of  the  $12,000  in  lot  two  in  square  one 
hundred  and  fourteen  in  Washington,  which 
he  caused  to  be  conveyed  to  the  defendant 
Matthews,  as  trustee,  with  power  to  make  title 
to  the  premises  as  the  defendant  Nickerson 
mi^bt  direct,  and  without  the  necessity  of 
plamtiff's  uniting  in  any  conveyance  that  said 
trustee  might  make. 

This  purchase  and  arrangement,  the  bill  al- 
leges, was  one  step  in  a  conspiracy  formed  by 
her  husband  with  the  defendant.  Miss  Carter, 
some  time  in  the  year  1880— and  to  which  con- 
spiracy the  defendant  Matthews  subsequently 
became  a  party— for  the  purpose  of  defrauding 
the  plaintiff  of  her  interest  in  the  proceeds  ox 
the  sale  of  the  Portland  property,  for  the  bene- 
fit of  said  Carter,  to  whom  he  was  to  be  mar- 
ried after  being  divorced  from  the  plaintiff; 
that  as  the  initial  step  in  that  conspiracv,  ber 
husband  represented  to  ber  in  July,  1880,  that 
he  was  much  in  debt,  and  that  it  would  be  in 
the  line  of  econonnr  if  she  would  reside  for  a 
time  in  Europe,  where  the  cost  of  living  was 
■light,  and  the  facilities  for  educating  thehr 
dau^ter  abundant;  that,  although  unwilling 
to  be  separated  from  her  husband,  she  assented 
to  his  wishes,  and,  witti  her  daughter,  sailed 
for  Europe  on  the  9th  of  July,  1880,  her 
husband  accompanying  them  to  the  steamer, 
•nd  parting  from  ber  with  every  manifestation 
of  love  and  affection;  that,  immediately  after 
her  departure  for  Europe,  the  defendant  went 
to  Philadelphia,  and  there  rented  rooms  for  the 
purpose  of  acquiring  a  pretended  residence  as 
a  basis  of  proceedings  for  divorce  in  one  of  the 
courts  of  that  city;  that,  after  the  expiration 
of  the  statutory  period,  to  wit,  on  the  2d  of 
May,  1882,  while  the  plaintiff  was  still  in 
Europe,  he  filed  a  libel  for  divorce,  and,  by 
means  of  false  and  perjured  testimony,  and 
without  her  knowleage  or  consent,  obtained, 
March  81,  1888,  a  decree  of  divorce  from  her; 
that  of  the  institution  of  said  suit  and  of  said 

Setended  decree  the  defendants  Carter  and 
atthews  had  knowledge;  and  that,  as  soon  as 
plaintiff  was  informed  of  those  proceedings  she 
returned  to  this  country,  and,  in  a  suit  brought 
for  that  purpose,  she  obtained,  on  the  9th  of 
June,  188B,  a  judgment  annulling  the  decree 
of  divorce  as  having  been  procifed  by  fraud 
andperiury. 

The  bill  further  charees  that  on  the  2d  of 
AprU,  1888,  two  days  after  said  pretended  di- 
vorce, her  husband  and  Miss  Carter  went  to 
the  City  of  Baltimore,  and  were  there  married : 
that,  on  the  81st  of  Mav,  1888,  he  directed 
Matthews  to  convey  and  he  did  convey  to  said 
Carter,  by  the  name  of  Nickerson,  his  title  and 
interest  in  lot  two  in  square  one  hundred  and 
127  V.  S, 


fourteen,  said  Matthews  and  Carter,  as  well  as 
her  husband,  being  aware,  at  the  time,  of  the 
pendency  of  the  suit  in  Philadelphia  to  set 
aside  the  fraudulent  decree  of  divorce;  and 
that  on  the  day  last  named  her  husband  exe- 
cuted to  said  Lena  a  bill  of  sale  of  all  his  per- 
sonal propertv  in  the  City  of  Washington,  in- 
cluding the  nousebold  lumiture  wMch  the 
plaintiff  and  her  husband  used  in  common 
prior  to  her  going  to  Europe. 

All  of  these  acts,  the  bill  charges,  were  in 
execution  of  a  conspiracy  between  her  husband 
and  the  defendants  Matthews  and  Carter  for 
the  following  purposes:  (1)  To  get  the  plain- 
tiff out  of  the  country,  beyond  the  reach  and 
knowledge  of  what  was  going  on;  (2)  to  have 
the  plaintiff  divorced  from  her  husband,  so 
that  he  could  marry  the  defendant  Carter;  (3) 
to  defeat  the  trusts  upon  which  her  husband 
held  the  Portland  property  and  the  proceeds  of 
its  sale,  and  to  place  the  right  and  title  to  the 
same  in  the  defendant  Carter. 

The  defendants  Nickerson,  Matthews  and 
Carter,  in  separate  answers,  deny  every  mate- 
rial allegation  in  the  bill  relating  to  tnem  re- 
spectively; except,  that  the  marriage  of  the 
latter  with  Major  Nickerson,  at  the  time  and 
place  stated  in  the  bill,  is  admitted.  They  also  [673] 
severally  plead,  in  bar  of  the  relief  sought,  the 
Statute  of  Frauds  of  both  the  State  of  Oregon 
and  the  District  of  Columbia. 

The  Statutes  of  Oregon  provide: 

**  §  771.  No  estate  or  interest  in  real  property 
other  than  a  lease  for  a  term  notexceeaing  one 
year,  nor  any  trust  or  power  concerning  such 
property,  can  be  created,  transferred,  or  de- 
clared otherwise  than  by  operation  of  law  or 
by  a  conveyance  or  other  instrument  in  writing 
subscribed  by  the  party  creating,  transferring, 
or  declaring  the  same,  or  by  his  lawful  agent, 
under  written  authority,  and  executed  with 
such  formalities  as  are  re(^uhred  by  law.'* 

**  §775.  In  the  following  cases  the  agree- 
ment is  void  unless  the  same,  or  some  note  or 
memorandum  thereof,  expressing  the  consid- 
eration, be  in  writing  and  subscribed  by  the 
party  to  be  charged,  or  by  his  lawfully  au- 
thorized agent;  evidence,  therefore,  of  the 
agreement  shall  not  be  received  other  than  the 
writing,  or  secondary  evidence  of  its  contents 
in  the  cases  prescribed  by  law: 

'*  1.  An  agreement  that,  by  its  terms,  is  not  to 
be  perform^  within  a  year  from  the  making 
thereof. 

"  4.  An  agreement  made  upon  consideration 
of  marriage,  other  than  a  mutual  promise  to 
marry. 

"6.  An  agreement  for  the  leasing  for  a  longer 
period  than  one  year,  or  for  the  sale,  of  real 
property  or  of  an  interest  therein. 

"7.  An  agreement  concerning  real  property 
made  by  an  agent  of  the  party  sought  to  l>e 
charged,  unless  the  authority  of  the  agent  be  in 
writing." 

Oregon  Code  Proc.  1862  (1863);  pp.  190. 191, 
tiUe  VIII,  §§  771, 775;  Gen.  Laws  Oreg.  (1845- 
1864),  pp.  841, 842.  tiUe  VIII.  ^^771,  775;  Gen. 
Laws  Greg.  (1848-1872),  pp  264,  265,  UUe 
VIII,  §§  771,  775. 

The  statutes  upon  which  the  defendants  rely 
as  being  in  force  in  the  District  of  Columbia, 
and  as  applicable  to  the  case,  provide: 

j§  4.  JHo  action  shall  be  brought  whereby  to 
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[674]  charge  ♦  ♦  *  mv  person  upon  any  agreement 
made  upon  consideralion  of  marriage,  or  upon 
any  contract  or  sale  of  lands,  tenements,  here- 
ditaments, or  any  interest  in  or  concerning 
tbem,  or  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from 
the  making  thereof,  unless  tbe  agreement  upon 
which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writ- 
ing and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  therdunto  by 
him  lawfully  authorized." 

"  §  7.  And  *  *  *  all  declarations  or  crea- 
tions of  trust  and  confidence,  of  any  lands,  ten- 
ements, or  hereditaments  shall  be  manifested 
and  proved  by  some  writing,  signed  by  the 
party  who  is  by  law  enabled  to  declare  such 
trust,  or  by  his  last  will  in  writing,  or  else  they 
shall  be  utterly  void  and  of  none  effect."  29 
Charles  II.  2  Ch.  8,  §§  4,  7;  Alexander's  British 
Stat.  p.  509. 

We  are  not  permitted  by  the  evidence  in  this 
cause  to  doubt  that  the  appellee  Nickerson  in- 
duced his  wife  to  go  to  Europe,  with  her  child, 
in  order  that  he  might»  in  her  absence  and 
without  her  knowledge,  procure  a  decree  of 
divorce  from  a  court  having  no  jurisdiction  to 
grant  it:  or  that,  without  her  knowledge,  he 
obtained  such  decree  from  the  court  in  Phila- 
delphia— ^in  which  dty  he  acquired  a  merely 
fictitious  residence — by  making  it  appear  that 
his  wife  had  deserted  him,  and  taken  up  her 
residence  in  Europe  against  his  wishes,  when 
in  fact,  he  induced  her  to  go  abroad,  substantial- 
ly directed  all  of  her  movements  while  away, 
and,  in  frequent  letters,  covering  the  entire  pe- 
riod from  the  date  of  her  departure  up  to  the  in- 
stitution of  the  suit  for  divorce,  expressed  warm 
affection  for  his  absent  wife.  Indeed,  a  few 
weeks  after  he  commenced  his  suit  for  divorce, 
he  inclosed  to  his  wife  a  draft  for  one  thousand 
marks  to  cover  her  future  expenses;  his  letter, 
transmitting  the  draft,  being  couched  in  such 
language  as  a  faithful  husband  would  use 
when  communicating  with  his  wife  by  letter. 
Kor  can  it  be  doubted  that  before  the  rendition 
of  the  decree  for  divorce,  an  understanding 
was  reached  between  him  and  Miss  Carter 
that  they  would  intermarry  as  soon  as  he  ob- 
tained a  decree  divorcing  him  ^m  his  wife. 
It  is  difficult  to  conceive  of  a  clearer  case  of 
wrong  and  perjury  than  is  disclosed  in  the  rec- 
ord upon  the  part  of  Major  Nickerson  towards 
his  wife  in  reference  to  the  proceedings  insti- 
tuted by  him  for  divorce.  If  our  decision  de- 
pended upon  the  facts  just  stated,  we  should 
nave  no  hesitation  in  granting  the  relief  the  ap- 
pellant seeks.  But  the  court  would  be  un- 
mindful of  its  duty  to  administer  justice 
according  to  the  settled  rules  of  law,  if  it  permit- 
ted the  feelings  naturally  excited  by  the  con- 
duct of  the  husband  in  relation  to  that  divorce, 
to  control  its  investigation  of  the  primary 
question,  whether  there  was  between  him  anJl 
his  wife,  prior  to  and  at  the  time  of  the  mar- 
riage, and  as  the  consideration  of  the  mar- 
riac^c,  such  an  agreement  as  that  set  out  in  the 
bil);  and,  if  so,  whether  the  agreement  is  of 
such  nature,  or  has  been  so  clearly  established, 
us  to  authorize  a  court  of  equity  to  give  the 
relief  asked.  It  is  entirely  consistent  with  the 
perfidy  practiced  by  the  husband  towards  the 
wife,  in  the  matter  of  the  fraudulent  divorce, 
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that  no  such  agreement  as  that  alleged  wa» 
ever  made,  as  the  consideration  of  their  mar- 
riage. If  such  an  agreement  was  not  made,  or 
supposing  it  to  have  been  made,  if  it  cannot, 
under  the  circumstances  and  the  proof,  be 
properly  made  the  basis  of  a  decree  affecting 
the  ownership  of  the  lot  conveyed  by  Matthews 
to  the  appellee  Carter,  the  legal  result  cannot 
be  changed  by  the  fact  that  the  hnsband, 
many  years  after  the  marriage,  and  hv  means 
of  false  evidence,  obtained  a  divorce  nom  his 
wife. 

Even  if  tne  Statutes  of  Oregon,  where  the 
agreement  is  alleged  to  have  been  made,  or  the 
Statutes  of  Maryland,  in  force  in  this  District, 
do  not  prevent  relief  being  civen  in  cases  of 
fraud  practiced  by  a  defenoant  pleading  the 
Statute  of  Frauds,  or  when  part  performance  ia 
relied  upon  to  take  the  case  out  of  the  statute, 
we  are  constrained  to  hold,  upon  a  careful 
scrutiny  of  all  the  evidence,  that  the  proof  of 
the  existence  of  the  agreement  is  not  of  that 
satisfactory  character  required  by  the  recog- 
nized principles  of  equity.  Whether  specific 
performance  shall  be  decreed  in  any  case  de- 
pends upon  the  circumstances  of  that  case,  and 
rests  in  the  discretion  of  the  court.  Eing  v. 
Hamilton,  29  U.  S.  4  Pet.  828  [7:  8751:  WiUard 
V.  Tayloe,  76  U.  8. 8  Wall.  564  [19:608];  Waien 
V.  Howard,  1  Md.  Ch.  112;  DuvaUY,  ifeyfrs,2 
Md.  Ch.  401.  "Not,  Indeed,"  Mr.  JtutieeStory 
says,  *'  of  arbitrary  or  capricious  discretion,  de- 
pendent upon  the  mere  pleasure  of  the  judpe, 
but  of  that  sound  and  reasonable  discretion 
which  governs  itself  as  far  as  it  may  by  general 
rules  and  principles;  but  at  the  same  time 
which  withholds  or  grants  relief,  according  to 
the  circumstances  of  each  particular  case, 
when  these  rules  and  principles  will  not  fur- 
nish any  exact  measure  of  justice  between  the 
parties.'^'  1  Story,  Eq.  Jur.  §  742.  One  of  these 
rules  is,  that  in  cases  of  this  character,  relief 
should  not  be  granted  after  an  unreasonable 
delay,  or  unless  the  proof  is  clear  and  satisfac- 
tory, both  as  to  the  existence  of  the  agreement 
and  as  to  its  terms. 

In  our  judgment  the  proof  fails  to  show  such 
an  agreement  between  l^ickerson  and  wife  as 
could  be  made  the  basis  of  a  decree  in  her  be- 
half. The  allegations  of  the  bill  are  expressly 
denied  by  the  answer;  and  the  statements  of  tlie 
wife  in  ner  deposition  are  fiatly  contradicted 
by  ibe  husbana  in  his  deposition.  The  only 
other  witness  in  the  cause  in  behalf  of  the 
plaintiff  is  her  mother,  and  the  deposition  of 
the  latter  was  not  taken  until  nearly  fifteen 
years  after  her  daughter  married  the  defend- 
ant. It  contains  a  aetailed  accoimt  of  an  in- 
terview with  him  at  the  time  she  visited  Port- 
land, in  the  spring  of  1870,  for  the  purpose  of 
personally  expressing  her  opposition  to  the  mar- 
riage of  her  daughter  to  Major  Nickerson.  In 
recalling  what  then  passed  between  herself  and 
him,  she  was  not  aided  by  any  contempora- 
neous memorandum  of  what  occurred.  It  la 
true  that  in  her  deposition,  as  well  as  in  that 
of  the  appellant,  are  to  be  found  such  words  and 
phrases  as**  agreement,"  •*  promised,"  **  prom- 
ised and  agr^,"  "promise  and  agreement,'* 
**  understood  and  agreed,"  **  in  cornddcration 
of  marriage,"  and  "  marriage  settlement  and 
gift."  But  there  is  strong  internal  evidence  in 
the  deposition  that  these  words  and  phrase»^ 

127  U.  S. 


[676) 


1887. 


NiOKSBSOV  Y.  KlOKBBSOir. 


M8-67T 


if  Dotsaggested  by  othen  familiar  with  tbdr 
import— were  not  used  or  understood  by  the 
witneBses  in  their  technical  legal  sense.  Their 
evidence,  in  connection  with  all  the  drcum- 
stances  of  the  case,  especially  the  lapse  of  time, 
should  be  regarded  as  establiddng  at  most, 
only  an  honest  bdief  and  expectation  upon  the 
part  (tf  the  appellant  and  her  mother,  before 
ind  at  tbe  time  of  the  marriage,  superinduced 
[677]  bj  the  general  conduct  or  loose  expressions  of 
the  defendant,  that  he  intended,  at  some  time 
after  marriage,  to  provide  his  wife  with  a  per- 
manent home  out  of  the  proceeds  of  the  sale 
of  the  Portland  property.  It  is  the  case  of  a 
husband,  who,  prior  to  marriage,  induced  in 
the  mind  of  bis  intended  wife  expectations  in 
reference  to  real  property  which,  after  mar- 
riage, be  failed  to  meet,  but  in  respect  to  which 
property  he  did  not  enter— and,  perhaps,  inten- 
tionally refrained  from  entering— into  any  dis- 
tinct aiid  binding  agreement. 

She  purposely  forebore,  as  her  bill  shows, 
from  hsTinff  the  Portland  property  conveyed 
to  trustees  for  her  benefit,  and  permitted  the 
title  to  remain  in  the  husband.  In  order  that  it 
mi^t  be  easily  handled,  and  in  the  belief  that 
he  would  act  In  good  faith  toward  her.  She 
nUed  upon  his  honor,  and  has  been  deceived. 
Bat  those  facta,  however  strongly  they  appeal 
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to  our  symiN^^y*  cannot  Justify  the  court  in 
finding,  upon  Uie  meager  evidence  in  this, 
cause,  that  there  was  an  agreement  upon  his 
part,  in  consideration  of  marriage  to  settle 
upon  her  either  the  property  in  Portland,  or 
the  property  purchased  with  the  proceeds  of 
its  sale. 

There  is  another  serious  obstacle  in  the  way 
of  granting  to  the  appellant  the  relief  she  seeks. 
It  IS  not  proved,  with  sufficient  certainty,  that 
any  part  of  the  proceeds  of  the  Portland  prop- 
erty  was>  in  fact,  applied  to  the  purchase  of 
the  lot  in  square  one  hundred  and  fourteen.  If 
it  was  not,  there  is  no  ground,  in  any  view  of 
the  case,  upon  which  a  trust  could  be  fastened 
upon  that  lot  for  the  benefit  of  the  appellant 

In  view  of  what  baa  been  said  it  is  unneces- 
sary to  consider  the  question,  so  fully  discussed 
by  counsel,  and  so  elaborately  examined  in  the 
adjudged  cases,  as  to  whether  marriage  itself, 
standing  alone,  can  be  deemed  part  perform- 
ance of  an  agreement  as  to  lands,  which  oth- 
erwise could  not  be  enforced  with  due  regard 
to  the  letter  and  spirit  of  the  Statute  of  Frauds. 

Upon  the  whole  case,  we  feel  bound  to  hold 
that  the  wpellant  has  not  established  sufficient 
ffrounds  for  the  relief  asked,  and  thedecreetnuit 
oeqfflrmed, 
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ALL  CASES  DISPOSED  OF  AT  OCTOBER  TERM,  1887, 

WITUOUT    OPINIONS,    AlO)    NOT    ELBKWHEBB    OB    OTHEBWISB     REPORTED    FOB    THIS    TERM 


^  1    Ex  Parte:  In  the  Matter  of  H.  8.  Bitbdbtt  et 

ah,  Petitionera. 

Mandamu^-'POtD&r  to  iutts. 

Where  the  amount  In  oontroTeny  In  a  suit  in  the 
Orcuit  Court  of  the  dnlted  States  is  too  small  to 
oome  to  this  oourt  by  writ  of  error,  this  court  has 
no  power,  by  writ  of  mandamus,  to  compel  the 
lodge  of  that  court  to  set  aside  the  Judgment  which 
06  rendered. 

[Orig.] 
Submitted  April  9, 1888,  Dedded  April  16, 1888. 

Petition  for  a  writ  of  maDdamus  to  tbe  Judges 
of  the  United  States  Circuit  Oourt  for  tbe  E&&tr 
em  District  of  Michigan.  The  petition  set  forth 
that  the  petitioners  commenced  in  said  circuit 
court  an  action  in  replevin  against  Benjamin 
F.  Doty  et  al,,  for  the  recovery  of  certain  goods 
8]  fnudulently  purchased  by  defendants  of  the 
pUantifts;  that  the  value  of  the  goods  was 
1653.38,  and  that  tbe  amount  actually  in  dis- 
pute in  said  action  did  not  exceed,  exclusive  of 
interest  and  costs,  $2,000;  that  said  suit  was 
commenced  before  the  promulgation  of  the  Act 
of  March  3,  1887,  increasing  the  limit  of  juris- 
diction of  the  circuit  courts  to  $2,000  and  with- 
out knowledge  of  such  Act;  that  defendants 
pleaded  the  general  issue  and  the  cause  was 
placed  upon  the  docket  for  trial  and,  it  having 
been  made  to  appear  to  the  court  that  the  amount 
in  dispute  in  said  cause  did  not  exceed  $2,000, 
said  court  dismissed  said  cause  for  want  of  ju- 
risdiction; that  afterwards  said  court,  upon 
defendants'  motion,  made  an  order  requinng 
said  plaintiffs  to  return  to  defendants  the  prop- 
erty seized  under  the  writ  of  replevin  and  de- 
fendants thereupon  having  waived  a  return  of 
the  property,  said  court  thereupon  ordered  an 
assessment  of  damages  by  a  jury  for  the  value 
of  said  property  irrespective  of  plaintiffs*  right 
or  ownership  therein;  that  plamtiffs  objected 
to  said  order  when  applied  for,  on  the  ground 
that  said  court  had  no  authority  to  make  the 
order,  the  cause  having  been  previously  dis- 
missed for  want  of  jurisdiction;  that  afterwards 
the  plaintiffs  moved  said  court  to  vacate  said 
order  on  the  grounds  that  the  court  had  no  ju- 
risdiction in  said  cause  and  had  dismissed  tbe 
cause  for  want  of  jurisdiction,  and  had  no  power 
U)  make  tbe  order,  and  that  the  court  proposed 
to  assess  the  damages  without  allowing  plaint- 
iffs to  show  that  defendants  are  not  the  owners 
of  and  have  no  inter^t  in  said  property  and 
were  not  damaged  by  its  seizure;  that  the  plaint- 
iffs had  the  right  to  retake  the  property  on  ac- 
count of  the  fraudulent  purchase  thereof  and 
that,  on  the  dismissal  of  the  suit  for  want  of 

Jurisdiction,  defendants  were  not  entitled  to  a 
udgment  beyond  their  actual  right  or  mterest 
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in  the  property,  and  that  the  court  denied 
plaintifts'  right  to  show  that  defendants  were 
not  the  owners  of  the  property  and  had  no  in- 
terest therein^  The  prayer  of  the  petition  was 
for  a  mandamus  requinng  the  circuit  court  to 
set  aside  said  order  for  a  return  of  the  property 
or  an  assessment  of  its  value,  and  that  a  writ 
of  prohibition  be  issued  restraining  said  circuit 
court  from  fiu*ther  proceedings  in  the  suit. 

Mr.  Levi  T.  Oriffln,  for  petitioners: 

The  amount  in  dispute  did  not  exceed  $2,000. 
The  circuit  court  therefore  had  no  jurisdiction 
of  the  suit. 

Act  March  8,  1887;  U.  S.  Rev.  Stat.  §  639  c. 

The  court,  having  dismissed  the  cause  for 
want  of  jurisdiction  could  not  retain  jurisdic- 
tion, for  the  purpose  of  assessing  the  value  of 
the  property  and  rendering  a  judgment  for  its 
value  and  issuing  process  to  collect  it.  The 
court  not  having  possession  of  the  property 
could  not  order  it  to  be  returned. 

Parsell  y.  Oenesee  Circuit  Jiulge,  39  Mich. 
542;  Humphrey  y.  Bayn^  45  Mich.  566. 

Tbe  statutes  of  Michigan  cannot  confer  Ju- 
risdiction upon  the  courts  of  the  United  States. 
The  statute  of  the  United  States  adopts  the  pro- 
cedure of  the  respective  States  only  when  there 
is  jurisdiction  in  the  court. 

Oray  v.  Dean,  136  Mass.  128;  Jordan  v.  Den- 
nii,  7  Met.  690;  Jotdfifn  y.  PhiUipe,  27  Fed.  Rep. 
481;  Cooper  v.  New  Haven  Steamboat  Co.  18  Id. 
588;  Mayor  y.  Cooper,  6  Wall.  250;  Bumham  v. 
Rangely,  2  W.  &  M.  417. 

Where  there  is  no  jurisdiction  in  the  court 
to  determine  the  litigation,  the  cause  must  be 
dismissed  and  the  court  can  render  no  judg- 
ment for  or  against  either  party  even  for  costs. 

Mansfield  S,  Co.  v.  Sioan,  111  U.  8.  379. 

Mail  Company  v.  Fernandez,  12  Wall.  130- 
136,  will  not  be  found  to  support  the  order. 

Under  the  provisions  of  the  Michigan  statute 
(How.  Stat.  ^  8352)  no  suit  is  maintainable  upon 
the  replevin  bond  until  the  writ  of  execution 
issued  in  favor  of  tbe  defendant  shall  be  re- 
turned unsatisfied  in  whole  or  in  part. 

Williams  v.  Vail,  9  Mich.  162;  PhiUipe  y. 
Waterhome,  40  Mich.  27a 

Defendants  are  not  entitled  under  the  Michi- 
gan statute  and  decisions,  to  a  judgment  for  a 
return  of  the  property,  or  for  its  value,  unless 
they  are  the  owners  of  that  property,  or.  have 
an  interest  in  it 

If  the  court  is  allowed  to  entertain  jurisdic- 
tion to  assess  damages,  then,  at  the  same  time, 
it  would  seem  only  equitable  to  permit  the 
plaintiffs  to  show  that  the  defendants  have  actu- 
ally sustained  no  damages. 

Darling  v.  Teller,  30  Mich.  54;  Webber  v. 
Henry,  16  Mich.  399;  Mich.  Stat.  71,  §§  6754- 
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6759;  How.  Stat.  §§  8842-8347;  8eoU  v.  8coU,  50 
Mich.  872. 

A  mandamus  and  the  writ  of  prohibition 
Bbould  issue. 

McLean  ▼.  Wayne  CireuU  Jttdffe,  52  Mich. 
267. 

[7731      ^^'  Jiistiee  Miller  announced  the  decision 
of  the  court  as  follows: 

A  petition  on  the  part  of  H.  8.  Burdett  and 
others,  asking  for  a  mandamus  against  the 
Judge  of  the  Circuit  Court  of  the  United  States 
for  tne  Eastern  District  of  Michigan,  has  been 
presented  to  us.  The  case  arises  out  of  an  ac- 
tion of  replevin  in  which  the  circuit  court  de- 
cided that  it  had  no  Jurisdiction.  A  proceeding 
was  then  had  to  get  damages  for  the  taking  m 
the  goods  in  replevin,  which  the  court  enter- 
tained and  rendered  judgment  for  the  damages. 
The  amoimt  in  controversy  is  too  small  to  come 
to  this  court  by  writ  of  error,  and  we  are  asked 
by  the  writ  of  mandamus  to  direct  the  judge  of 
that  court  to  set  aside  the  judgment  which  he 
rendered.  Whether  there  was  error  in  that 
matter  or  not,  we  do  not  think  that  we  have 
any  power  by  writ  of  mandamus  to  compel  the 
judge  of  that  court  to  reverse  his  own  judg- 
ment. 


1764] 


William  Oraio's  Ezr.,  AjwL,  «.  Thohab 
Lbitensdobfbb'b  Adhb. 

Attachment  far  coete. 

This  court  may,  and  should,  as  asrainst  persons 
who  have  intervened  In  a  cause  as  grantees  of  a 
party,  and  who  have  fflven  bonds  to  pay  the  costs, 
enforce  the  payment  of  such  costs  against  such  in- 
terveners and  their  sureties,  by  attachment,  with- 
out remitting  the  payees  in  the  bonds  to  another 
suit  in  another  court 

[No.  1.1 
Bubmitted  April  23, 1888.  Jbeeided  May  U,  1888. 

Motion  to  require  the  payment  of  costs  by 
persons  who  had  intervened  m  a  cause  and  had 
given  bonds  for  costs.    Motion  granted. 

This  motion  is  made  in  the  case  of  Downs, 
Executor  of  William  Craig,  Deceased,  ▼.  Hub- 
bard, Administrator  of  Thomas  Leitensdorfer, 
Deceased,  decided  at  the  present  term  and  re- 
ported at  page  114  ante, 

Leann  S.  King  and  Thomas  J.  Allen,  by  or- 
der of  this  court  made  18th  January,  1886, 
were  permitted  to  be  heard  in  said  cause,  as 
"persons  who  claimed  to  have  acquired  title  to 
the  premises  in  dispute,  or  to  some  part  there- 
of, irom  or  through  the  appellee,  since  said 
suit  was  begun,"  on  condition  that  each  should 
file  a  stipulation  in  the  cause  with  security  to 
the  satisfaction  of  the  clerk  to  pay  all  costs  and 
expenses,  accruing  on  said  appeal  rinoe  the  last 
term  of  the  court,  that  may  be  finally  adjudged 
against  the  appellee,  including  the  cost  of 
printing  the  record  and  clerk's  Tees  for  super- 
vising. Said  Ein^  and  said  Allen  each  filed 
such  irtipuiation  with  bonds,  or  instruments  of 
security  duly  executed  by  ^ch,  with  sureties. 
Judgment  was  rendered  by  this  court  in  this 
case  in  favor  of  the  appellant,  with  costs 
against  the  appellee,  and  the  costs,  since  the 
October  Term  of  1884,  including  the  costs  of 
printing  the  record  and  the  clerk's  fees  for  su- 
pervising, which  costs,  amounting  to  $1,115.02 
as  taxed  by  said  clerk,  and  for  the  payment  of 
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which  said  Allen  and  King  and  their  sureties 
were  jointly  and  legally  bound,  are  due  and 
unpaid,  although  duly  taxed;  of  all  of  which 
said  King  ana  said  Allen  had  notice,  but 
neither  of  them  has  paid  said  coats,  or  any 
part  thereof,  or  filed  with  said  clerk  any  reason 
why  they  should  not  so  do. 

Wherefore  the  appellant  moves  the  court 
here  to  estreat  said  instruments  of  security  for 
said  costs,  and  order  judgment  to  be  entered 
thereon  as  taxed  by  said  clerk,  and  proper  pro- 
cess of  attachment  to  issue  against  all  said  per- 
sons, jointly  and  severally. 

The  facts  are  further  stated  In  the  decision. 

Meeen.  Beni.  F.  Butter  and  0.  D.  BarreU 
for  the  motion. 

Mr.  Ohartee  W,  Eomor  for  Thomas  J.  Allen 
in  opposition: 

The  legal  relation  of  King  and  Allen  to  the 
motioner,  and  their  legal  relation  inter  ecy  is  one 
of  suretyship.  The  mstruments  of  suretyship 
are  several  and  independent  The  obligors  are 
aU  in  the  sameposition. 

Deering  v.  Wineheleea,  2  Bos.  &  Pul.  278. 

The  creditor  who  can  call  upon  all  shall  not 
be  at  liberty  to  fix  one  with  the  payment  of 
the  whole  debt 

Qraythom  v.  Swinburne,  14  Yes.  166;  Whit- 
ing ▼.  Burke,  L.  R  10  Eq.  538,  L.  R.  6.  Ch. 
841;  McDonald  v.  Magruder,  8  Pet.  478; 
FhiUips  V.  Preeton,  5  How.  278. 

Upon  this  principle  the  recent  decisions  seem 
to  be  based. 

Railway  ▼.  Swan,  111  U.  8.  879;  Hancock  ▼• 
Hoibrook,  112  Id.  229;  Union  Trust  Co.  v.  BU- 
nois  Midland  Co.  117  Id.  484-481;  Peper  ▼.  Ftn^ 
dyce,  119  Id.  469.  In  all  these  cases  the  coBtt 
were  divided. 

Equality  is  equity;  and  costs,  both  at  law 
and  ui  equi^,  are  entirely  discretionary. 

Story  V.  Livingston,  18  Pet  859. 

An  attorney  who  purchases  property  of  hla 
client  pendente  Ute  cannot  be  a  bonajide  pur- 
chaser 

Gay  ▼.  Purpart,  106  U.  B.  ^9;  Stockton  ▼. 
Cord,  11  How.  246;  Hofbn.  24th  Rule  of  Pro- 
fessional Deportment,  Course  of  Legal  Study, 
Vol.  2,  p.  7o0,  where  the  distinction  between 
such  salee  and  contingent  fees  is  fuUy  stated. 

Mr.  Justice  Killer  delivered  the  following    [770 
dedsion: 

An  application  was  made  in  this  case  last 
Monday,  for  a  compulsory  process  against  Mn. 
Leann  S.  King  and  Thomas  J.  Allen,  and 
sureties,  who  signed  two  bonds  for  oosts  in  this 
case. 

The  drcumstances  of  the  case  are  about 
these:    Craig  and  Leitensdorfer  had  been  litl- 

Sating  for  an  immense  tract  of  land  in  Colora- 
o,  and  the  case  had  come  here  by  appeal  in 
behalf  of  Craig  against  the  judgment  of  the 
circuit  court  Shortly  after  it  got  here,  Craig 
made  an  arrangement  with  Leitensdorfer,  or 
with  his  executor  ^for  he  died  during  the  pro- 
gress of  this  long  litigation)  by  which  the  case 
was  to  be  dosed  up  by  *a  consent  decree  in 
favor  of  Craig,  or  his  representatives.  He  pre- 
sented that  agreement  to  this  court,  and  asked 
to  have  it  enforced.  At  that  time  Mrs.  Kins 
and  Mr.  Allen  interposed  by  their  counsel,  and 
protested  against  this  dismissal,  saying  that 
they  had  bought  Leitensdorfer's  claim,  or  parts 
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[771  ]  of  it,  before  he  had  mnde  this  arrangement,  and 
10  enforce  it  would  prejudice  tbem.  That  mo- 
tkm  was  heard  in  this  court  long  enough  to 
htye  settled  a  common  case.  The  court  said 
to  these  parties,  if  each  of  yon  wiU  enter  into 
bonds  to  pay  aU  costs  from  this  time  forward 
to  be  adjudged  against  you,  or  the  appellee, 
Tou  sball  be  permitted  to  intervene  and  be 
beard.  They  were  heard,  and  they  made  aU 
the  defense  that  was  made  against  Crais's 
daim.  In  October  last  this  court  decided  the 
ease  in  favor  of  Craig,  and  against  Leitensdor- 
167*8  representatiyes.  The  costs  were  taxed  by 
the  derk,  and  these  parties  have  neglected  to 
pay  them.  We  are  of  opinion  that  they  must 
pay  them,  and  we  are  of  opinion  that  this  court 
has  power,  and  it  is  its  duty,  to  enforce  the 

Kyment  without  remitting  the  payees  in  these 
ads  to  funother  suit  in  some  other  court 
We,  therefore,  make  an  order  that  an  attach- 
ment issue  against  Mrs.  King  and  her  sureties, 
and  Mr.  AUen  and  his  sureties,  to  compel  pay- 
ment of  the  amount  of  the  taxed  costs,  unless 
they  do  pay  it  before  the  last  day  of  this  term. 

This  is  a  new  question,  and  a  more  elaborate 
opinion  may  be  submitted  before  the  end  of  the 
term,  but  this  order  is  made  now  because  the 
parties  ought  to  have  an  opportunity  to  pay, 
and  we  make  the  order  now  that  they  pay  the 
costs,  and  that  a  writ  of  attachment  issue  if 
th^  do  not  pay  before  the  end  of  this  term. 

tt  is  proper  to  observe  that  if  the  money  is 
not  paia  the  writ  of  attachment  will  be  retum- 
ahle  to  the  next  term  of  the  oourt 


f|774]   CLi&BKCB   P.    HUKT   «•    SaLLIB   8.  BlACS- 

BUBir  et  al. 

McUon  to  reinstate  caxue. 

This  oaae,  having  been  dismissed  by  the  courts 
•va  gponte^  because  there  was  no  evidence  of  iuris- 
dlodonal  amount,  and  a  motion  beinff  niade  to  re- 
inatatethe  case  on  unsatisfactory*  uBdavits  as  to 
▼ilae,  and  the  opposite  party  not  having  had  op- 

I  portnni^  to  prcKiaoe  counter  affidavits,  the  court 

orders  the  motion  continued  until  the  next  term 

1  vith  leave  to  eltber  party  to  file  additional  affl- 

!  [No.  199.] 

Sttlmutted  AprU  g,  1888.  Viemiseed  April  9, 
1888,  Motion  to  reinstate,  April  26,  1888. 
Motion  ordered  continued  April  80, 1888. 

A.ppeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 
Mr.  J.  B.  Eeiekett,  for  appellant 
Ko  counsel  appearing  for  appellees. 

iff.  Justice  Miller  announced  the  decision : 

Aiter  an  examination  of  the  record  in  this 
r^^j^.  case,  which  was  submitted  on  printed  aigu- 
i  Bents,  we  have  not  been  able  to  find  any  evi- 
dence of  the  value  of  the  land  in  controversy, 
which  is  the  subject  of  this  suit.  It  is  there- 
xore  diemimedfor  want  qf jurisdiction. 

Mr.  J,  B.  MeiskeU,  in  support  of  the  motion 
to  reinstate,  for  appellant,  presented  affidavits 
of  the  value  of  we  property  In  dispute  and 
i&sde  the  following  points: 

la  the  case  of  the  PittAurgh  ete.  B.  B,  Oo.  v. 
^^^f  22  Wall.  822,  the  court,  from  the  con- 
flict of  the  parties,  the  record  being  lost  and 
only  imperfectly  supplied,  presumed  the  facts 
to  give  Jurisdiction, 

W7  r.  s. 


The  case  is  cited  and  approved  in  Bridges  v. 
Sperry,  95  U.  8.  401,  where  the  facU  did  not 
appear,  but  the  record  not  being  complete,  the 
court  presumed  that  the  facts  had  been  made  to 
appear. 

Again,  in  Bobertson  v.  Oease^  97  U.  S.  646, 
this  court  remanded  a  cause,  with  leave  to  the 
plaintiff  to  amend,  so  as  to  show  the  jurisdlo- 
tlonal  facts. 

This  last  case  is  cited  in  Bote  y.  Preston,  111 
U.  S.  268. 

That  case  cites  Morgan  v.  Oay,  19  Wall.  81 
(86  U.  S.)  as  the  precedent  for  this  remand  with 
leave  to  amend.  This  case  was,  however,  pre- 
ceded by  Ex  parte  Bradstreet,  7  Pet.  647,  and 
in  this  last  named  case  the  right  of  tiie  party  to 
give  evidence  here  is  expreSy  recognized  by 
the  court 

The  oourt  will  not  avail  itself  of  any  such 
defect  or  omission  to  the  prejudice  of  justice. 

In  the  cases  of  Wells  v.  Wilkins  and  Johnson 
Y.  Wilkins,  118  U.  8.  280  and  228.  the  court 
deny  the  motion  on  the  ground  of  delay.  But 
here  we  have  come  on  me  second  motion  day 
after  dismisaaL  A  case  will  be  postponed  to 
give  opportunity  to  file  afladavits. 

The  Grace  Qirdler,  6  Wall.  441. 

No  appearance  for  appellees. 

Mr.  Justice  Miller  announced  the  decision 
as  follows: 

This  case  was  dismissed  by  the  court  on  April 
9, 1888,  because  there  was  no  evidence  of  there 
being  a  sufficient  amount  in  controversy  to  give 
this  court  jurisdiction.  A  motion  is  now  imuie 
to  reinstate  it,  and  affidavits  submitt^  on  the 
part  of  the  appeUant  intended  to  show  that  the 
value  of  the  land  in  controversy  is  over  $5,000. 
Although  notice  was  given  to  tne  opposite  party 
by  telegraph,  there  has  been  no  sufficient  op- 
portuni^  or  time  for  them  to  produce  counter 
affidavits,  nor  are  we  entirely  satisfied  with  the 
sufficiency  of  Uiose  produced  by  tlie  appelUmt. 
This  motion  to  reinstate  the  case  is,  therefore, 
continued  until  the  next  term  of  the  court,  with 
leave  for  either  party  to  file  additional  aJEida- 
vits  on  the  subjects. 


Rbttbbn  p.  8BOiti8T  et  al.,  Ptfs.  in  Ehr.,  9.  [773] 
William  B«  Cbabtrkb,  I)ift.  in  Err. ' 

Service  of  citation. 

That  the  citation  was  served  and  made  retamahle 
less  than  thirty  days  after  the  writ  of  error  was 
granted  is  not  a  sulBoieot  ground  to  dismiss  such 
writ. 

[No.  886.J 

Submitted  ApHl  9, 1888.    Decided  April  16, 

1888. 

In  error  to  the  Supreme  Court  of  the  Terri- 
tory of  New  Mexico.    Motion  to  dismiss  on 
^und  that  citation  was  not  served  thirty  days 
before  the  return  day  of  the  writ    Motion  de- 
nied. 
Mr.  J.  Q.  Zachry,  for  the  motion: 
The  citation  in  this  case  was  made  returnable 
on  the  second  Monday  in  October,  1886.    8er? 
vice  was  bad  on  the  attorneys  for  Crabtree  on  [7741 
September  16, 1885.    The  time  intervening  be-  ^ 

tween  the  date  of  service  and  the  return  of  the 
citation  was  less  than  thirty  days,  and  the  notice 
to  the  defendant  in  error,  Crabtree,  was  not 
sufficient.     U.  8.  Stat.  §  999. 

83.1 


SUPRSMB  Ck>UBT  OF  THE  UnITBD  StATBS. 


Oct.  Tsbm, 


Mr,  0.  D.  Barrett,  in  opposition: 
The  facts  stated  in  tbe  motion  show  tliai 
plaintiffs  in  error  have  fully  complied  with  the 
fifth  section  of  the  eighth  rule  of  this  court, 
which  simply  provides  that  the  citation  be 
served  before  the  return  day  of  the  writ.  It 
was  80  served. 

Mr,  Justice  Miller  announced  the  decision 
as  follows: 

This  is  a  motion  to  dismiss,  the  ground  for 
which  is  that  the  citation  was  served  and  made 
returnable  less  than  thirty  davs  after  the  writ 
was  granted.  We  do  not  think  that  is  a  suffi- 
cient ground  to  dismiss  tbe  writ  of  error, what- 
ever may  be  the  groimd  for  relief. 


[775]  Alfred  Marohand,  Ptff,  in  Err,,  «. 
JosEpminB  A.  Livaudais,  Wife  of 
Chas.  Lafltte,  Deft,  in  Err, 

Moiicn  to  dismiM, 

Where,  in  an  action  In  the  U.  8.  Oiroult  Court  in 
LouisiaDa.  against  a  wife  and  her  husband,  upon 
notes  made  by  her,  a  judgment  was  rendered 
against  the  plaintiff,  who  thereupon  sued  out  a  writ 
of  error  to  this  court,  to  which  writ  the  wife  alone 
is  made  a'partyaod  a  citation  has  been  served  on 
the  husband,— 'JETeld.  that  the  citation  to  himdssuffl- 
cient  to  bring  him  here  to  aid  his  wife  in  the  writ 
of  error,  ana  a  motion  to  dismiss  the  case  is  de- 
nied. 

[No.  ior7.] 

Submitted  Jan.  i.  1888.  Decided  AprU  16, 1888. 

Error  to  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana.  Motion 
to  dismiss.    Denied. 

Alfred  Marchand,  plaintiff  in  error  here, 
brought  an  action  at  law  against  the  defendant, 
Josephine  A.  Livaudais,  and  her  husband, 
Charles  Lafitte,  declaring  upon  certain  notes 
alle«;ed[to  have  been  executed  by  Mrs.  Lafitte, 
with  the  authority  and  consent  of  her  husband. 
The  husband  was  an  absolutely  necessa^  Pt^y 
to  this  suit,  under  article  118  of  the  Code  of 
Practice  of  Louisiana.  A  verdict  and  judgment 
was  rendered  against  the  plaintiff,  who  sued 
out  a  writ  of  error  to  this  court  to  which  writ 
the  wife  alone  is  made  a  party.  Bhe  alone  is 
named  in  the  writ  as  the  imrty  defendant  Bhe 
alone  was  cited  in  error,  and  she  alone  is  named 
in  the  bond  given  to  perfect  the  writ  of  error. 

The  present  motion  was  heretofore  made  in 
this  cause  to  dismiss  the  writ  of  error  herein 
contained;  but  as  the  record  was  not  then  print- 
ed, this  court  denied  the  same,  with  leave  to 
the  mover  to  renew  it.  After  this  order  was 
entered  by  this  court,  the  plaintiff  in  error  ap- 
peared in  the  United  States  Circuit  Court  for 
the  Eastern  District  of  Louisiana  and  presented 
to  that  court  a  petition  asking  leave  ^to  cite 
Charles  Lafitte,  the  husband  of  the  defendant 
This  petition  was  ex  parte  and  without  any 
notice  to  opposite  counsel. 

The  citation  in  error  was  issued  direct  to 
Charles  Lafitte,  was  served  upon  him,  and  the 
plaintiff  in  error  has  brought  a  copy  of  that 
petition  and  citation  and  filed  same  in  this  court, 
askiUfi^  leave  to  make  the  same  a  part  of  the 
record  herein^  which  motion  the  court  did  not 
allow. 

Meesre.  Edgar  H.  Farrar  and  Erneet  B, 
824 


KruttecJinitt,  for  defendant  in  error  in  favor  of 
motion: 

It  was  just  as  necessary  to  make  the  husband 
a  party  defendant  to  the  writ  of  error  as  it  was 
to  make  him  a  party  defendant  on  Uie  original 
record 

Lanoue  v.  Beed,n  La.  112;  WeOe  v.  8eott,  10  Id. 
401:  Lawrence  v.  Burrie,  12  La.  Ann.  848. 

The  citation  of  the  husband  under  the  ciiw 
cumstances  nientioned  in  the  above  statement 
cannot  avail  the  plaintiff  in  error. 

Meeere,  0,  W.  Mornar  and  IT.  8.  Benedict,  for 
plaintiff  in  error  in  opposition: 

The  notes  beinff  duly  executed  in  conformi^ 
to  the  Louisiana  Statute  are  binding  on  the  wife 
and  have  the  same  effect  as  if  made  by  a  ^*fem$ 
eole," 

Rev.  Stat  La.  1870,  p.  481.  §§  2482,  2488. 
2484^  La.  Code  of  1870,  art&  126,  127,  128. 

This  statute  governs  the  case.  It  constitute! 
the  maiTied  woman  a  feme  eole. 

The  husband's  authorization  to  his  wife  to  de> 
fend  was  absolutely  needless. 

SteioartY.  Boyle,  28  La.  Ann.  88. 

The  fault  is  not  fatal 

R  8.  U.  S.  1005;  QumhelY.  Htkin,  118  U. 
8.  546,  and  cases  there  cited. 

The  husband  is  not  made  a  party  to  thia 
motion. 

FairexY.  Bier,  87  La.  Ann.  821. 

Mr.  Justice  Miller  announced  the  follow- 
ing decision: 

A  motion  is  made  to  dismiss  this  cause  because 
Cliarles  Lafitte,  the  husband  of  the  defendant 
in  error,  is  not  named  in  the  writ  of  error,  as  a 
partv  to  the  proceedings.  The  judgment  waa 
m  favor  of  his  wife  jfosephine,  and  be  was  a 
party  authorizing  her  in  the  suit  below,  accord- 
mg  to  the  forms  of  the  Louisiana  law,  which 
require  that  the  husband  must  be  joined  with 
the  wife  when  she  sues,  whether  he  has  any  in- 
terest or  not;  and  the  plaintiff  in  error  has 
served  a  citation  on  Lafitte,  although  he  was  not 
named  in  the  writ  of  error.  It  may  be  doubt- 
ful whether  Lafitte  is  a  necessary  pBoij  in  this 
court,  seeing  he  waa  not  a  party  to  the  judg- 
ment. If  for  conformity's  sake  he  ought  to 
have  been  brought  here  to  aid  his  wife  m  the 
writ  of  error,  the  dtation  to  him  is  sufficient  for 
that  purpose. 

The  motion  to  diemies  the  easeis  overruled. 


Western  Air  Lma  Construction  Co., 
Pljf.  in  Err,,  t>.  William  A.  McQil- 
LiB  et  al,,  Defts,  in  Err. 

Writ  of  error—^hen  not  supersedeas. 

1.  A  writ  of  error  which  is  not  sued  out  nor  served 
within  sixty  days  after  the  rendition  of  tbe  Jud«- 
moit,  whlob  is  the  subject  of  the  writ,  does  not 
operate  as  a  supersedeas. 

2,  Where  a  writ  of  error  does  not  operate  as  a 
superwdeas,  no  motion  to  vacate  supersedeas  or  for 
an  order  declaring  that  the  writ  does  not  operate 
as  such,  is  necessary  or  proper.  It  is  a  matter  of 
law  whether  it  operates  as  a  supenedeas. 

[No.  1288.] 
Submitted  April  9, 1888.  Decided  AprU  16, 1888. 

In  error  to  the  Circuit  Court  of  the  United 
States  for  Uie  Northern  District  of  niinoli. 
Motion  to  vacate  supersedeas  or  for  an  order 

127  U.  H. 
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1887. 


Hbmorandum  Cabbs. 


declaring  that  the  appeal  bond  filed  does  not 
operate  as  a  supersedeas.    Motion  denied, 

Mr.  John  8.  Cooper,  for  the  motion: 

The  service  of  a  writ  of  error  or  the  perfec- 
tion of  an  appeal  within  sixty  days  after  the 
KDderbig  of  the  Judgment  or  decree  is  an  in- 
dispensable prerequisite  to  a  supersedeas. 

Kikhen  ▼.  JRandolph,  98  U.  8.  02. 

Mr.  B.  Walker,  in  opposition: 

There  is  no  supersiedeas  in  this  cause  and 
nothing  in  the  motion  of  the  defendant  in  error 
that  the  court  can  act  upon. 

Tieman  ▼.  Booth,  9  Biss.  499;  Ooddard  y. 
Ordway,  94  U.  8.  672. 

[7771  ^^'  JuiUee  Miller  announced  the  decision, 
IS  foUows: 

This  18  a  motion  to  vacate  what  is  called  a 
supersedeas.  The  papers  show  that  the  writ 
was  neither  sued  out  nor  served  within  dx^ 
days  after  the  rendition  of  the  judgment  which 
is  the  subject  of  the  writ  of  error.  It  follows 
as  a  matter  of  course  that  the  writ  cannot  ope- 
rate as  a  supersedeas,  and  we  know  of  no  mo- 
don  that  is  necessary  or  proper  in  this  court  on 
that  subject.  Writs  of  supersedeas  do  not  issue, 
unless  it  may  become  necessary  from  some  pe- 
culiar circumstances.  The  statute  declares  that, 
when,  within  sixty  days,  the  plaintiff  sues  out 
biB  writ  of  error,  files  it  with  the  clerk  of  the 
proper  court,  and  then  fives  a  bond,  within  a 
certain  time  mentioned  oy  the  statute,  that  the 
bond,  if  approved  for  that  purpose  b^the  judge 
who  grants  the  citation  and  the  wnt  of  error, 
shall  <^)erate  as  a  supersedeas.  It  is  a  matter 
of  law  whether  it  operates  as  a  supersedeas. 

There  is  no  evidence  here  of  any  proceeding 
to  collect  a  debt  which  has  been  disregardoa. 
At  an  events  there  is  no  occasion  for  a  superse- 
deas.   The  motion  is  denied. 


Fkahcib  Downs,  Exr.,  etc.,  «.  E.  J.  Hub- 
barb,  Admr.,etc.    [No.  1.] 

Appeal  from  C.  Gt.  of  U.  8.  for  Dist.  of  Colo- 
rado. 

April  SO,  1888,  On  consideration  of  the 
motion  for  an  attachment  against  Leann  8. 
Kinff,  as  principal,  and  Charles  F,  R.  Hay- 
ward  and  Andrew  D.  Wilson,  as  sureties,  and 
Thomas  J.  Allen,  as  principal,  and  John  N. 
Smith  and  Charles  R.  Lockridge,  as  sureties, 
on  two  certain  bonds  given  for  costs  in  this 
court  in  this  cause,  and  of  the  arguments  of 
counsel  thereupon  had  as  well  in  support  of  as 
against  the  same.  It  is  now  here  ordered  by 
the  court  that  the  persons  above  named  pay 
the  taxed  coats  in  this  cause  which  have  ac- 
crued since  said  bonds  were  approved,  amount- 
ing to  the  turn  of  $1,106.66,  on  or  before  the 
\4xb.  day  of  May,  1888;  and  unless  this  sum  is 
so  paid,  a  writ  of  attachment  against  them  will 
issue  returnable  on  the  first  day  of  the  next 
term  of  this  court. 


[783]  A 


:  In  the  Matter  of  Albert  Graitt, 
Petitioner.    [No.  2,  Orig.] 

Potion  for  a  writ  of  mandamus. 

Me$tn.  B.  F.  BuOer.S.  8.  Senkle,  WiUiam 
^wrence  and  If,  W,  Blair,  for  the  petitioner. 
No  one  opposing. 

mu.s. 


Bee.  19,  1887.  Dismissed  for  the  want  of 
prosecution. 

Gk>BDOir  McKay  et  al.  Trustees,  etc.  e,  £i>-    1786I 
icxTin)  M.  8towb  et  al.    [No.  9.]  * 

Appeal  from  C.  Ct  of  IT.  8.  for  Dist.  of 
Mass. 

Mr.  Eliae  Mertoin,  for  appellants.  Mr.  /. 
E,  Maynadier,  for  appellees. 

Oct.  18, 1887.    Dismissed  as  per  stipulation. 

HuoH  T.  MuKRAY  et  al,  «.  Jambs  E.  Pardbb.    rtom-, 

[No.  18.]  »^®^] 

In  error  to  Supreme  Ct.  of  Montana. 

Mr.  E.  W.  Toole,  for  plaintifEs  in  error.  No 
cdunsel  for  defendant  in  error. 

Oct.  18,  1887.  Dismissed  with  costs  pursu- 
ant to  the  19th  Rule. 


Kansas  Pacifio  R   Co.  t.  Benjamin  W,  r^yo.^^ 
Lewis,  Jr.    [No.  14.]  1^®*1 

Appeal  from  0.  Ct  of  IT.  8.  for  Dist.  of 
Kan. 

Memt.  Samuel  BMUabarger,  J.  P.  Ueher, 
John  F.  Dillon,  and  J,  M.  Wileon,  for  appel- 
lant    No  counsel  appeared  for  the  appdlee. 

Ifov.  3, 1887.  Submission  of  this  cause  set 
aside  and  appeal  dismissed  with  costs,  on  ap- 
pellant's mouon. 

Baltimore  AND  Potomac  RR.Co.  «.Di8triot   [780] 
of  Columbia.    [No.  85.] 

In  error  to  Supreme  Ct  of  Dist  of  Col. 

Mr.  Henry  E,  Datie,  for  defendant  in  error. 
Mr.  Enoch  Totten,  for  plaintiff  in  error. 

Oct,  t6, 1887,  Dismissed  with  costs  for  fail- 
ure to  file  the  transcript  of  the  recoixi  during 
the  term  to  which  Ibe  writ  of  error  was. return- 
able. 


Jambs  M.  Kennedy^  aJ.,  as  County  Comrs.   ^70^1 
of  Nance  County,  «.  Bartley  Lamb  etal.  ^*°*J 

[No.  87.] 

Appeal  from  C.  Ct  of  IT.  8.  for  Dist  of 
Neb. 

Meeere,  A.  J.  Foppleton,  J.  M.  Thuretcn^ 
and  John  F.  Billon,  for  appellants.  No  coun 
sel  for  appellees. 

Oct.  S6^  1887.  Dismissed  with  costs  on 
motion  of  appellants. 

James  R.  Bissbll  v.  National  Lafayette 

AND  Bank  of  Commerce.    [No.  68.]         [794] 

In  error  to  C.  Ct  of  U.  8.  for  E.  D.  of  Mo. 

Mr.  IJpton  M,  Toung,  for  plaintiff  in  error. 
Mr.  J,  a.  McEeighan,  for  defendant  in  error. 

June  $7,  1887.  Dismissed  pursuant  to  the 
28th  Rule. 


Union  Pacific  R.  Co.  «.  C.  M.  Dyciie. 

[No.  69.] 

In  error  to  Supreme  Ct  of  Kan. 

Mr,  John  F.  Billon,  for  plaintiff  in  error. 
Mr.  0.  M.  Byehe,  in  pro.  per. 

Not.  8, 1887.  Juagment  reversed  with  costs 
and  cause  remanded  with  instructions  to  re- 
verse the  Judgment  of  the  District  Court  of 
Riley  County,  Kansas,  as  per  stipulation,  on 
motion  of  Mr.  /.  M.  Wileon,  in  behalf  of  coun- 
sel. 
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Oct.  Tbru, 


[781] 


Henry  Callsndeb  v.  Clark  E.  Bates. 

[No.  68.] 

In  error  to  Supreme  Ot  of  Dakota. 

JdesBn.  W.  K.  MendenhaU  and  B.  J.  W$IU, 
for  plaintiff  in  error. 

Nov,  10, 1887,  DiBmissed  with  costs  because 
the  transcript  of  record  failed  to  show  any  ser- 
vice of  the  citation,  but  leave  granted  to  the 
plaintiff  in  error  to  move  within  sucty  days  from 
the  date  of  this  judgment  for  the  restoration  of 
this  cause  to  the  docket 


[790] 


[783] 


Simmons  Habi>ware  Co.  o.  National  Pump 
Cylindbr  Co.    [No.  75.] 

Appeal  from  C.  Ct.  of  IT.  8.  for  E.  D.  of  ^o. 

Mr,  Frederic  If.  Jud»(m,  for  appellant, 
Mtesre.  H.  M.  Pollard  and  5.  if.  Taylor,  for 
appellee. 

Nof>,  17,  1887.  Dismissed  with  costs  as  per 
stipulation. 

David  R.  Gould  v.  William  A.  Sficer  et  at, 

[No.  81.] 

Appeal  from  0.  Ct.  of  U.  8.  for  D.  of  R.  I. 

Mr,  ThatnoM  Wm,  Clarke,  for  appellant  Mr. 
Benjamin  F.  Thvnton,  for  appellees. 

ifav.  t9, 1887.  Dismissed  with  costs  pursu- 
ant to  the  10th  Rule. 


[794] 


[783] 


William  B.  Henlinb  et  al.  v.  Joel  J.  Per- 

RINB.   [No.  87.] 

Appeal  from  C.  Ct  of  U.  8.  for  8.  D.  of  HI. 

JUr.  Bobert  E.  Williams,  for  appellants.  Mr. 
Mitchell  J.  Smiley,  for  appellee. 

Aug,  X2, 1887.  DismisBed  pursuant  to  the 
88th  Kule. 

Grand  Rapids  &  Ind.  R.  R.  Co.  «.  Osmun 
LiLES.    [No.  88.] 

In  error  to  0.  Ct.  of  U.  8.  for  Dist.  of  Ind. 

Mr.  Thomae  J.  (/Brien,  for  plaintiff  in  error. 
No  one  opposing. 

Dee.  1, 1887.  Dismissed  with  costs  by  au- 
thority of  the  plaintiff  in  error. 

r780l  Hermann  R.  Baltzer et  al.  v.  Henry  Loun 

BiSCHOFFBHBIM.      [No.  91.] 

Appeal  from  C.  Ct  of  U.  8.  for  8.  D.  of 
N.  X . 

Me9$n.  C.  A.  Setoard  and  Charlee  M,  Da- 
Cheta,  for  appellants.  Mr.  Joeeph  H.  Choate, 
for  appellee. 

Oct.  to,  1887.    Dismissed  as  per  stipulation. 

(792]-Texas  &  8t.  Louis  R  Co.  in  Missouri  and 
Arkansas  o.  Cleveland  Rolling  Mill  Co. 

[No.  98.] 

In  error  to  0.  Ct  of  U.  8.  for  B.  D.  of  Mo. 

Meeere.  John  P.  EUie  and  B.  D.  Lee,  for  plain- 
tiff in  error.    Mr.  Henry  Hitchcock,  for  defend- 
ant in  error. 
•  Dec.  t,  1887.    Dismissed  with  costs  pursuant 

to  10th  Rule. 


[790] 


John  8linet  et  al.  o.  Unitbd  8TATBa 

[No.  101.] 

In  error  to  C.  Ct.  of  U.  8.  for  W.  D.  of  Pa. 
Mr.  John  M.  Thompeon,  for  plaintiffs  in  er- 
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ror.     The  Attorney-Gsneral,  for  defendant  in 
error. 

Dec.  7, 1887.  Dismissed  pursuant  to  the  10th 
Rule. 

Ii.  M.  RuMBEY  et  dl.  9.  M.  M.  Buck. 
[No.  110.] 

Appeal  from  0.  Ct  of  XT.  8.  for  E.  D.  of  Mo. 

Mr.  Bobert  H.  Parkinson,  for  appellants. 
Mr.  G.  M.  Stewart,  for  appellee. 

July  11, 1887.  Dismissed  pursuant  to  the 
28th  Rule. 


[795] 


Memphis  &  Little  Rook  R.  R  Co.  (as  reor>  [786] 
ganized)  «,  Robert  K.  Dow  et  al..  Trustees. 

AND 

Robert  K.  Dow  et  al.,  Trustees,  «.  3£bmphi8 

A  Ltttlb  Rook  R  R.  Co.  (as  reorsanized). 

[Nos.  115, 164] 

Appeals  from  C.  Ct.  of  U.  8.  for  B.  D.  of  Ark. 

Meeen.  John  F.  Dillon  and  Wager  Sieayne, 
for  the  Railroad  Company.  Mr.  U.  M.  Bom, 
for  the  trustees. 

Deo.  15, 1887.    Dismissed  as  per  stipulation. 


James  W.  Jenkinb  et  al.  9.  Ann  Arbor  Aq-   [794] 

RICULTURAL  CO.      [No.  128.] 

Appeal  from  C.  Ct  of  .U.  8.  for  B.  D.  of 
Mich. 

Mr.  Oharlee  F.  Burton,  for  appellants. 
Meeen.  Ephraim  BanniTige^d,  Thomae  A.  Ban^ 
nina,  for  appellee. 

Aug.  tS,  1887.  Dismissed  pursuant  to  the 
28th  Rule. 


Lonra  M.  Price  «.  Loun  H.  Meters  et  ok.  [789] 
Trustees,  ot  al.    [No.  124.] 

Appeal  from  8upreme  Ct.  of  Utah. 

Meeere.  John  F.  Dillon  and  Wager  Swayne 
for  appellant  Meeere.  Lyman  K.  Base,  C.  W. 
Bennett  and  Bobert  Harkneee,  for  appellees. 

Oct.  31, 1887.  Dismissed  as  per  stipulatloii 
on  motion  of  Mr.  B.  H,  Brietow,  in  hehalf  of 
counsel 


BIbmfhis  a  Little  Rock  R  R  Co.  (as  reor-  [787] 
ganized)  v.  Robert  K.  Dowe^  aL,  Trustees^ 

[No.  125.] 

Appeal  from  C.  Ct  of  XT.  8.  for  B.  P.  of 
Ark. 

Mr.  U.  M.  Boee,  for  appellees. 

Jan.  9, 1888.  Dismissed  with  costs  on  mo> 
tion  of  Mr.  Wager  Stoayne,  for  appellant 

Gut  C.  Graham  v,  Aaron  W.  8fencer.       [783] 

[No.  128.] 

In  error  to  C.  Ct.  of  U.  8.  for  Dist  of  Mass. 

Mr.  J.  B.  Bichardeon,  for  plaintiff  in  error. 
Mr.  E.  B.  Hoar,  for  deiendant  in  error. 

Oct.  11,  1887.  Judgment  affirmed  as  per 
stipulation,  on  motion  of  Mr.  /.  Hubley  Aeh' 
ton,  in  hehalf  of  counseL 


George  Amort  8aroent  et  al,  «.  Massa- 
chusetts Hospital  Life  Ins.  Co.  et  al. 

[No.  181.] 

Appeal  from  C.  Ct  of  U.  8.  for  Dist  of 
Mfw 

127  V.  S. 


[789] 


i&s: 


MKMO&AKDaM  Cases 


JVr.  S,  M,  Morm  Jr„  for  appellants.  Memn, 
W.  O.  RtuaeU  and  Oeo,  Putnam,  for  appellees. 

Jan,  11,  1888,  Decree  affirmed  without 
eosts  as  per  stipulation. 


[782]  Obbstbs  Oleyblabd  et  al.  v,  Bhodbs  Look- 
wood.    [No.  186.] 

Appeal  from  C.  Ct  of  U.S.  forDist  of  N.  J. 

Mr.  J,  2>.  BecUe.  for  appellants.  Mr.  Oaui- 
ten  Browne,  fat  appellee. 

Jan.  19, 1888.  Dismissed  with  costs  as  per 
■tipuladon. 

|785]     Edwabd  Caxsbok  Eibk  et  al.  v.  Elkihb 
Mfq.  abd  Gab  Co.    [No.  188.] 

Appeal  from  C.  Ct.  of  U.  8.  forE.  D.  of  Pa. 

Mr.  Hector  T.  Fmton,  for  appellants.  Mr. 
Jno.  O.  Johnson,  for  appellee. 

Jan.  9, 1888.  Dismiaed  with  costs  on  mo- 
tion of  Mr.  WUUam  A.  McKmney,  in  behalf  of 
ooonsel  for  appellants. 

[791]  Joseph  0.  8pbnobb  et  al.  v.  8aht7BL  McMab- 

TEB.    [No.  142] 

Appeal  from  Supreme  Ct.  of  Wyoming. 

Mmn.  Walter  H.  Bmth  and  0.  W.  J3U- 
^embe,  for  appellants.    No  one  opposing. 

Jan.  tS,  1888.  Dismissed  with  costs  on  mo- 
tion of  Mr,  Walter  H,  Smith,  of  counsel  for 
appellants. 

J^Bbruart/^lS,  1888.  Decree  of  dismissal  of 
January  28, 1888,  set  aside  and  case  restored  to 
the  docket. 

Mmr$.  Walter  H.  Smith  and  0.  W.  Hoi- 
eombe,  for  appellants.  No  counsel  appearing 
for  appellee. 

Maif  14, 1888.  Agidn  dismissed  with  costs 
on  motion  of  Mr.  Warier  H.  Smith,  of  counsel 
for  the  appellants. 

I^^l  Max  MaoxsI  o/.  «.  Otto  F.  Slotbicah  etal. 

[No.  146.] 

In  error  to  C.  Ct  of  U.  8.  for  E.  D.  of  Wis. 

Mr.  B,  R.  Miller,  for  plaintiffs  in  error.  Mr. 
F.  W.  Ootzhaueen,  for  deiendaDts  in  error. 

No9.  15, 1887.  Dismissed  with  costs  as  per 
stipulation,  on  motion  of  Mr,  Eppa  Hunton,  in 
benalf  of  counsel 


1788] 


Tbrah  H.  Pattbrbon  s.  John  Gbrahdi  etal. 

[No.  162.] 

In  error  to  C.  Ct  of  U.  8.  for  E.  D.  of  Mo. 

Mr.  Wm.  H.  Blies,  for  plaintiff  in  error. 
Mr.  Jeff.  Cffiandler,  for  defendants  in  error. 

Jan.  31,  1888.  Dismissed  with  costs  pur- 
suant Co  the  10th  Rule. 


(789]  Thomas  C.  Powek  et  al,  o.  Isaac  G.  Baker 
et  al,.  Owners  of  the  8teamer  "Colokbl  Mo- 
Lbod,"  AMD  Isaac  G.  Baker  et  al..  Owners 
of  the  Steamer  "Colonbi.  McLeod"  v. 
Thomas  C.  Power  et  al.  [Nos.  157,  807.] 

Appeals  from  the  C.  Ct.  of  IJ.  8.  for  Dist  of 
Minn. 

Merni.  Bdwaird  O.  Rogers,  C.  D.  (TBrien  and 
W.  H.  BlUe,  for  Thomas  C.  Power  et  al. 
Meetn.  J.  H.  Davidson  and  H.  L.  Williams,  for 
Isaac  Q.  Bal&er  et  al.  etc. 

127  U.  S. 


Feb.  S,  1888.  Decree  affirmed  from  the  hench, 
the  appellants  to  pay  the  costs  of  their  respect- 
ive appeals  in  this  court  Cost  of  printing  tes- 
timony improperly  embodied  in  the  transcript 
of  the  record,  and  clerk's  fees  for  supervising 
the  same,  to  be  paid  by  the  appellants  in  No. 
157. 


1*75] 


GlAOQBB  MoUKTADf  SlLYBR  MlH.   Co.  «.  J.     [471] 

Fbahk  Willis  et  al.    [No.  166.] 

In  error  to  C.  Ct  of  U.  8.  for  Dist.  of  Colo- 
rado. 

Messrs.  Walter  K  Smith  and  B.  0.  Ford,  for 
plaintiff  in  error.  Mr.  George  Nbrris,  for  de- 
fendants in  error. 

FA.  6, 1888.  Dismissed  for  the  wr  t  of  Ju- 
risdiction.   Motion  to  reinstate,  FA.  aS,  1888. 

The  said  Ghider  Mountain  8ilver  Minhiff 
Company,  plaintiff  in  error,  now  comes  ana 
moves  the  court  to  set  aside  its  order  made  on 
the  6th  of  February,  1888,  dismitting  said  cause 
for  want  of  jurisdiction,  and  for  leaye  to  show 
that  the  property  in  controversy  in  said  cause 
did  at  the  commencement  of  said  suit  and  now 
does  exceed  $5,000  in  value,  and  therefore  that 
this  court  hao  jurisdiction  of  this  cause. 

Walter  H.  Smith, 
Attorney  for  plaintiff  in  error. 

District  of  Columbia,        ) 
County  of  Washington.    S 

I»  Oscar  H.  Curtis,  being  fknt  duly  sworn, 
say  that  I  reside  at  Oxford,  Chenango  County, 
New  York;  that  I  am  well  acquainted  with  the 
8i]ver  Gate  Tunnel  claim,  situate  at  the  base 
of  the  Glacier  Mountain,  in  Snake  Riyer  min- 
ing district,  in  Summit  County.  Colorado,  be- 
ing the  same  premises  and  property  that  is  now 
in  controversy  in  the  case  now  pending  in  the 
Supreme  Court  of  the  United  States,  wherein 
the  Glacier  Mountain  Silver  Mining  Company 
is  plaintiff  in  error  and  J.  Frank  Willis  et  al. 
are  defendants  in  error,  being  No.  166  of  the 
October  Term,  1887.  I  at  one  time  was  the 
owner  of  said  property.  I  purchased  it  at  sher- 
iff's Mile  and  paid  therefor  over  twelve  thousand 
dollars.  I  know  that  more  than  twenty  thou- 
sand dollars  has  already  been  expended  in  de- 
veloping said  property,  and  I  have  no  hesitation 
in  saying  that  the  value  of  said  premises  and 
property  on  the  first  day  of  July.  1888.  and  at 
all  times  since  that  date,  exceeded  the  sum  of 
five  thousand  dollars. 

Oscar  H.  CuRTia 

Subscribed  and  sworn  to  before  me  this  7th 
day  of  Ffebruaiy,  1888. 

[Sbal.]  Jabibs  D.  Mahrr, 

Notary  Public 

[Endorsed:]  Supreme  Court  U.  S.  1887,  Oc- 
tober Term.  No.  166.  The  Glacier  Mountain 
Silver  Mining  Company,  pl'ff  in  error,  m.  J. 
Frank  Willis  et  al.  Motion  to  set  aside  judg- 
ment of  dismissal  of  Feb.  6. 1888.  and  aftldavit 
of  Obcbt  H.  Curtis  as  to  value  of  property  in 
dispute. 

rStamped:]  Office  Supreme  Court  U.S.  Filed 
Feb.  7, 18U38.    James  H.  McEenney,  derk. 

Mr.  Ohi^  Justice  Walte: 

The  further  consideration  of  this  motion  is 
postponed  until  March  19,  and  the  plaintiff  in 
eiTor  is  directed  to  cause  notice  of  this  order 
and  of  the  motion  with  a  copy  of  all  affidaviu 
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Oct.  Teb^, 


filed  or  to  be  filed  in  support  thereof,  to  be 
served  upon  the  defendants  in  error  on  or  be- 
fore the  second  day  of  March. 

Aprils,  1888,  Order  of  dismissal  set  aside 
and  case  restored  to  the  docket  in  the  position 
it  occupied  before  it  was  dismissed. 

(See  opinion  in  this  case  by  Mr,  Justice  La- 
mar May  14, 1888,  ante  178.) 


1 794]  C.  Irting  Lewis  et  aX.  «.  Gbobqb  W.  IifBO- 

DBN,  Admr.,  Etc.    [No.  177.] 

Appeal  from  D.  C.  of  U.  8.  for  Dist.  of  West 
Va. 

Mr.  8.  A.  Miller,  for  appellants.  Mr.  W. 
MoHohan,  for  appellee. 

June  XO,  1887,  Dismissed  pursuant  to  the 
28th  Rule. 


[794]  Jambs  L.  Plimptok  v,  Samuel   WmsLOw. 

[No.  183.] 

Appeal  from  C.  Ct.  of  U.  S.  for  Dist.  of  Mass. 

Mr,  TlicmoB  Wm.  Clarke,  for  appellant.  Mr. 
John  L,  8.  Roberts,  for  appellee. 

June  SO,  1887,  Dismissed  pursuant  to  the 
28th  Rule. 


[788] 


William  D.  Pabk  t,  Ukitbd  States. 
[No.  184.] 

In  error  to  the  C.  Ct  of  U.  8.  for  Dist.  of 
Mass. 

Mr.  A,  B,  Wentworth,  for  plaintiff  in  error. 
The  Attorney-Oeneral,  for  defendant  in  error. 

Feb.  IS,  1888.  Dismissed  on  motion  of  Mr. 
A.  B,  Wentworth,  of  counsel  for  the  plaintiff 
in  error. 


[792]  Samuel  H.  Walkeb  et  aX.  v,  Robert  G. 
Dun  et  al,    [No  188.    See  No.  65.] 

Appeal  from  C.  Ct.  of  U.  8.  for  Dist  of  Md. 

Messrs.  John  Lathrop  and  8ebastian  Broum, 
for  appellants.  Messrs.  John  H,  Thomas,  JR. 
H.  8mith  and  W.  W.  MaeFarland,  for  appellees. 

Nov,  10,  1887,  Dismissed  with  costs  so  far 
as  it  relates  to  the  following  named  appellants, 
Tiz. :  H.  Crawford  Black,  John  Sheridan  and 
John  Wilson,  Jr.,  trading  as  Black,  Sheridan 
&  Wilson;  M.  J.  Blake,  Edward  H.  Lee,  Mel- 
Yin  C.  Gould.  John  W.  Crowell,  Thomas  Mar- 
tin, John  Hurley,  Nicholas  Sandberg  and 
Charles  Welin,  on  motion  of  Mr,  8eSutian 
Brown,  for  appellants. 

[791]    Fbbdekice  Stitzbl  et  at.  9,  Johk  M.  Ath- 

BRTON  etat.    [No.  196.] 

Appeal  from  C.  Ct.  of  U.  8.  for  Dist.  of  Ky. 

Mr.  James  A.  Beattie,  for  appellants.  Messrs, 
John  Mason  Brown,  Alexander  Pope  Humph- 
rey and  George  M.  Davie,  for  appellees. 

Dee,  IB,  1887.  Dismissed  with  costs  as  per 
atipulation,  on  motion  of  Mr.  B.  F.  Buekner, 
in  behalf  of  counsel. 


[792]  UifrrsD  Statbb  v,   CLnrroN  G.  Coloatb. 

[No.  198.] 

Appeal  from  C.  Ct  of  U.  8.  for  8.  D.  of  N. 
Y. 

The  Attomey-Oeneral,  for  appellant  No. 
counsel  appearing  for  appellee. 

April  2y^lS88,  Dismissed  on  motion  of  Mr. 
fiffliritor- General  Jenks  for  appellant 


W.  C.  Eain  v.  Mabt  Nelson  et  oi. 
[No.  211.] 

In  error  to  C.  Ct.  of  U.  8.  for  E.  D.  of  Tenn. 

Messrs.  Enoch  Totten  and  A.  H,  Pettibone,  for 
plaintiff  in  error.  Mr,  W,  M,  Baxter,  for  de- 
fendants in  error. 

April  6,  1888.  Dismissed  with  costs  pursu- 
ant to  the  10th  Rule. 


[784] 


JoHK   8.    Perbt  et  at,.  Trustees,   Etc.,  «.  [788 J 
Equitable  Co-Opebatitb  Fouhdby  Ca 
et  al,    [No.  220.] 

Appeal  from  C.  Ct.  of  U.  8.  for  N.  D.  of  N. 
Y. 

Mr.  8amuel  A,  Duncan,  for  appellants.  Mr, 
Theodore  Bacon,  for  api>ellees. 

April  12, 1888,  Dismissed  with  costs  pursu- 
ant to  the  lOlh  Rule. 


Gbobob  O.  RiOHABDsoN  et  al,  v.  Chablbs  [789] 
B.  Day  et  at.    [Na  226.] 

Appeal  from  C.  Ct  of  U.  S.  for  N.  D.  of 
El. 

Messrs,  J.  M.  Flower  and  D.  K.  Tenney,  for 
appellants.  Mr.  8.  D.  Puterbaugh,  for  appel- 
lees. 

May  14, 1888,  Decree  affirmed  with  costs  bj 
a  divide  court 


Ain>BBS0K  TwiKB  Co  V,  Joseph  0«  Tod.  17791 

[No.  227.]  "^        ' 

In  error  to  C.  Ct.  of  U.  8.  for  N.  D.  of 
Ohio. 

Mr.  John  0.  Lee,  Aaron  Blacltfordnnd  James 
A,  Bope,  for  plaintiff  in  error.  Mr.  Jacob  F. 
Burket,  for  defendant  in  error. 

April  IS,  1888,  Disnaissed  with  costs  as  per 
stipulation. 

J08XAH  W.  and  Pbteb  Lynch  «.  R  Snow-  [786] 
DEN  Andbews.    [No.  281.] 

In  error  to  Supreme  Ct  of  Appeals  of  West 
Va. 

Mr,  N.  Goff,  Jr.,  for  plaintifFs  in  error. 
Messrs.  CaM>  JBogges  and  Charles  Marshall,  for 
defendant  in  error. 

April  18,  1888.  Dismissed  with  costs  pursu- 
ant to  the  10th  Rule. 


Bell  Telbfhonb  Co.  of  Mo.  «.  Statb  of  \j%q\ 
M188OUBI  ex  ret.  Baltdcobb  and  Ohio  ^  * 
Tblbobaph  Co.    [No.  282.] 

In  error  to  C.  Ct.  of  U.  8.  for  E.  D.  of  Mo. 

Messrs.  Henry  Hitchcock  and  G,  A,  Finketn" 
burg,  for  plaintiff  in  error.  No  counsel  appear- 
ing for  defendant  in  error. 

April  18,  1888.  Dismissed  with  costs  on  the 
authority  of  the  plaintiff  in  error. 


Edwin  A.  Ebnnby  et  al,  t,    Richabd 
Eddy  et  al.    [No.  286.] 


A.  (7841 


In  error  to  Supreme  Ct  of  Montana. 

Messrs.  John  U,  Bobinson  and  M.  F,  Morris, 
for  plaintiffs  in  error.  No  counsel  appearing 
for  defendants  in  error. 

April  18,  1888.  Dismissed  with  costs  pursu- 
ant to  the  10th  Rule. 

l«7  U,  S. 


1887. 


Mbmobahduh  Casbs. 


[785]  Fbbdbsiok  Loibbeb  «.  Charlies  D.  Wtkoff. 

[No.  241.] 

Id  error  to  Supreme  Ct.  of  Montana. 

Mr,  Thomoi  L.  liapton,  for  plaintiff  in 
tXTOT.  Messri.  WaUerU.  Smith,  X  O.  Ford 
and  if.  F.  Iforrii,  for  defendant  in  error. 

JprillS,  1888.  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


of  Ifr.  Solicitor-Omeral  Jenki,  for  the  plaint- 
iff in  error. 


[7821  RoBEBT  P.  Duff  et  al.  «.  St.  Louis  Wooden 
^  Wabx  WoBKS  tf^  o^    [No.  245.] 

Appeal  from  C.  Ct  of  U.  S.  for  E.  D.  of 
Mo. 

Mr,  Oeorge  H,  Ohrtgty,  for  appellants.  No 
couDsel  appearing  for  appellees. 

AprU  to,  1888,  Dismiigsed  with  costs  pur- 
suant to  the  10th  Rule. 


[786]  Pktbb  H.  Mbllon  «.  Smith  Dayib  Mfg.  Oo. 

etal,    [No.  247.] 

AM>eal  from  0.  Ot  of  U.  a  for  E.  D.  of 
Mo. 

Mr,  Clinton  BawiU,  for  appellants.  No 
/-ounael  appearing  f  ot  appellee. 

AprU  g4, 1888,  DismiBasd  with  costo  pur- 
•oant  to  the  10th  Rule. 


[790]  SouthsbnPacotoR.  R.  Ck>.  «.  Santa  Ola&a 

County.    [Na  259.] 

In  eiTor  to  Supreme  Ct.  of  Cal. 

Mr.  Emry  beard,  for  plaintiff  in  error. 
Mr.  JBatelay  HaUey^  for  defendant  in  error. 

Mofth  SO,  1888,  Dismissed  with  costs  on 
•notion  of  Mr.  €rted  Haymond,  of  oounsel  for 
the  plaintiff  in  error. 


[781]  Cbnteal  Paoifio  R  R  Co.  «.  Santa  Clara 

County.    [No^  260.] 

In  error  to  Supreme  Ct  of  Cal. 

Mr.  Henry  Beard,  for  plaintiff  in  error.  Mr. 
Bturkty  Menleyj  for  defendant  in  error. 

March  to,  1888.  Dismissed  with  costs  on 
motion  of  Mr,  Cfreed  Haiymand,  of  oounsel  for 
the  plaintiff  in  error. 

(790]  fiouTHBBN  PAOino  R  R  Co.  «.  Danibl  Mo- 

Cubkeb  et  at.    [No.  261.] 

In  error  to  Supreme  Ct.  of  Cal. 

Mr.  Emry  Beard,  for  phdntiff  in  error.  Mr. 
J.  W,  Oookmy ,  for  defendants  in  error. 

March  to,  1888.  Dismissed  with  costs  on 
motion  of  Mr.  Creed  Haymondy  of  counsel  for 
Hie  plaintiff  in  error. 

[790]  80UTHBBN  Pagifio  R  R  Co.  «.  Danibl  Mo- 

CUBKBB  el  al.    [No.  262.] 
In  error  to  Supreme  Ct  of  CaL 
JTr.  JSimf^y  BMfd,  for  plaintiff  in  error.  Mr. 
J.  W.  Ooobley,  f6r  defendants  in  error. 

MarehtO,  1888.  Dismissed  with  costs  on 
motion  oiMr.  Creed  Haym&nd,  of  counsel  for 
the  plahitiff  hi  error. 

[783]  JohnF  Habtbanft,  Collector  of  Customi. «. 
J.  Bbnbbt  F.  Zbh  «I  al.    [No.  270.] 

LierrortoO.  Ct  of  U.  S.  forE.  D.  of  Pa. 

Th^AttcrnM-Qenma,  for  plaintiff  in  error. 
'^'F,  P.  Priehard,  for  defendants  in  error. 

May  t,  1888.  Dismissed  with  costs  on  motion 
187U.S. 


Louis  A,  LbClaibb,  Bxr.    Etc.  «.  Jambs  1*^85] 
Mat.    P^o.  276.] 

Appeal  from  C.  Ct.  of  U.  S.  for  8.  D.  of 

ni. 

Mr.  J,  iT.  Boyere.  for  appellant  No  oounsel 
appearing  for  appellee. 

Mays,  1888,  Dismissed  with  costs  pursu- 
ant to  the  10th  Rule. 


JOSBFH  J.  DALB  et   al,  v.   K.  MAB3fBL6TBni«   TTAQi 

[No.  280.]  ^'**^^ 

In  error  to  the  Supreme  Ct  of  Georgia. 

Mr,  Qeorge  A.  Mercer,  for  the  plamtifii  in 
error.    No  one  opposfaig. 

Jfav.  t9,  1887.  Dismissed  with  costs  on 
motion  of  Mr.  Oeorye  A.  Mercer,  for  plaintiffs 
in  error. 


Joseph  J.  Dalb  et  al.  v.  W.  T.  Wellsl       r782l 
[No.  281.] 

In  error  to  Supreme  Ct  of  Georgia. 

Mr.  Qeorge  A,  Mercer,  for  plainuffs  in  error. 
No  one  opposing. 

2^09.  to,  1887.  Dismissed  with  costs  on 
motion  of  jlfr.  Oeorge  A.  Mercer,  for  the  plaint- 
iffs in  error. 


Edward  P.  Woods  et  al.  «.  Edward  8.  Roe-  [793] 
BNBAUH,  et  al,    [No.  282.] 

Appeal  from  C.  Ct  of  U.  8.  for  B.  D.  of 
Pa. 

Messrs.  David  HaU  Biee  and  Leonard  Myers, 
for  appellants.    Mr,  W.  J,  Budd,  for  appellees. 

May  8, 1888,  Dismissed  with  costs  pursuant 
to  the  10th  Rule. 


CharlbsP.  Crosby  e.  William  A.  HARDnie,  [782] 
Assignee,  etc.    [No.  287.] 

Appeal  from  C.  Ct.  of  U.  8.  for  8.  D.  of  N.Y. 

Mr,  Charles  P.  Ch?%,  for  appellant  Messrs. 
W,  8.  Carter  and  W.  B.  Bomblofoer,  for  ap- 
pellee. 

May  4,  1888,  Dismissed  with  costs  pursu- 
ant to  the  10th  Rule. 

John  Bransook  and  Martsa  Branboom  e.  r78ii 
John  W,  Wood.    [No.  292.]  ^ 

Appeal  from  C.  Ct  of  U.  8.  for  Dist  of 
Ean. 

Messrs.  Simon  Wo^f  and  Wm.  F,  MatHngly, 
far  appellants.    Mr.  A,  Bergen,  for  appellee. 

May  4, 1888.  Dismissed  with  costs  pursuant 
to  the  10th  Rule. 


Mbxioan  National  Construction   Co.  e,  r787i 
GuiLLAUMB  Rbusbnb.    [No.  812.]  ^ 

In  error  to  C.  Ct  of  U.  8.  for  8.  D.  of  N.  Y. 

Mr,  Theodore  F,  K  Meyer,  for  plaintiff  in 
error.  Mr,  Michael  H,  Cardoso,  for  defendant 
in  error. 

Feb.  IS,  1888.  Dismissed  as  per  stipulation 
on  motion  of  Mr.  Bamud  SheOabarger,  in  be> 
half  of  oounsel  for  the  plaintiff  in  error. 

Edward  C.  MabcttaTiTi  et  al.,  Admifs.  Bte.  «.  i  tou^ 
Unftbd  STATBa    [No.  818.]  *      ^^ 

Appeal  from  Court  of  Claims. 

82t 


SUFBBMB  COUBT  OF  THB  Ul9r»D  STATSa. 


Oct.  Tbbm^ 


April  SO,  1888.    Mr.  Justice  Miller: 
Toe  petition  for  rehearing  in  this  case  is 
granted,  and  the  argument  will  be  heard  at  the 
time  of  the  regular  call  of  the  case  on  the  dock- 
et at  the  next  term. 


[787]  Mexican  National  Constbuotion  Cto.  «. 

Gborob  Fby.    [No.  824.] 

In  error  to  C.  Ct.  of  U.  8.  for  E.  D.  of  Tex. 

Mr,  Theodore  F.  H,  Meyer,  for  plaintift  in 
error.  Mewrs.  Wm.  W.  JSo^ana  Wm.  E, 
Earle,  for  defendant  in  error. 

Feb,  13, 1888,  Dismissed  as  per  stipulation 
on  motion  of  Mr,  Samuel  Shellabarger,  in  be- 
half of  counsel  for  the  plaintiff  in  error. 

1 784]  HiBAM  Holt  v,  John  W.  Ebndall  etal. 

[No.  825.] 

Appeal  from  C.  Ct  of  U.  8.  for  N.  D.  of  111. 

Meeers,  Benjamin  F,  TJmrston  and  John  W, 
Merriam,  for  appellant.  No  counsel  appear- 
ing for  appellees. 

May  4,  1888,  Dismissed  with  costs  on 
motion  of  Mr.  J.  M,  WiUon,  in  behalf  of  coun- 
sel for  the  appellant. 

[795]  Flavtos  J.  IJNDEBWooDt?.  Andbbw  Warbbn 

el  al,    [No.  332.] 

Appeal  from  C.  Ct.  of  U.  8.  for  E.  D.  of 
Mo. 

Mr,  O,  M.  Stetcart,  for  appellant.  Mr.  BobU 
E.  Parkinson,  for  appellees. 

Juli/  11,  1887.  Dismissed  pursuant  to  the 
2dth  Rule. 


[793]  Week  Plow  Co.  v.  John  M.  Tubnbull  et  al. 

[No.  335.] 

Appeal  from  C.  Ct.  of  U.  8.  for  N.  D.  of  111. 

Mewrs.  E.  A,  West  and  L,  L,  Bond,  for  ap- 
pellant.   Mr,  J,  L,  High,  for  appellees. 

May  4,  1888,  Dismissed  as  pier  stipulation 
on  motion  of  Mr,  J,  M,  Wilson,  in  behiUf  of 
counsel. 


[794]  Ctbus  Woodman  et  al.  v,  Missionabt  Societt 

OP  M.  E.  Chubch.    [No.  367.] 

In  error  to  Supreme  Ct.  of  Mich. 

Messrs,  Frank  T.  Lodge  and  DeForeti  Paine, 
for  plaintiffs  in  error.  Mr.  E,  L,  Faneher^ 
for  aefendant  in  error. 

June  8,  1887,  Dismissed  pursuant  to  the 
28th  Rule. 

Jan,  9, 1888,  Ordered  by  the  court  that  the 
above  order  be  amended  by  adding  thereto«the 
words  "without  prejudice  to  the  right  of  Al- 
bert M.  Henry  to  proceed  as  he  may  be  ad- 
vised, in  the  court  below,  for  the  protection  of 
his  interest*' 


1 779]  EdwabdP.  Allts  «.  Alfbed  A.   Fbeeman 

et  al,    [No.  374.] 

Appeal  from  C.  Ct  of  U.  8.  for  W.  D.  of 
Wis. 

Messrs.  F,  W,  Cotzhausen  and  R,  Mason,  for 
appellant.  No  counsel  appearing  for  appel- 
lees. 

April  2,  1888.  Dismissed  with  co5%ts  on  the 
authority  of  the  appellant  and  on  motion  of 
Mr.  R,  JD,  Mussey,  in  behalf  of  counsel. 


laAAoW.  BntDSETE  etal,  «.  Solomon  Ubii^   [781 J 
neb  et  al,    [No.  898.] 

Appeal  from  C.  Ct  of  U.  8.  for 8.  D.  of  N.  Y. 

Mr,  G.  M.  Plympton,  for  appellants.  Mr, 
Livingston  Oifford,  for  appellees. 

May  4,  1888.  Dismissed  as  per  stipulation 
on  motion  of  Mr,  J.  M.  Wilson,  in  behalf  of 
counsel. 


Memphis  &  Littlb  Rook  R.  R.  Co.  (as  reor-    [7861 
ganized) «.  Robebt  E.  Dow  ei  al.,  Trustees. 

[No.  452.] 

Appeal  from  C.  Ct.  of  U.  8.  for  8.  D.  of  N.  Y. 

Messrs,  John  F.  Dillon  and  Wager  Stoayne, 
for  appellant.  Mr,  John  M.  Bowers,  for  ap- 
pellees. 

May  S,  1888,  Dismissed  as  per  stipulation 
on  motion  of  Mr,  Stephen  O,  Clarke,  in  behalf 
of  counsel. 


Andbe  N.  de  La  Mothe  o.  William  Ango&  [785] 

[No.  467.] 

Appeal  from  C.  Ct  of  U.  8.  for  8.  D.  of  HI 
Messrs,  A,  L,  Merriman  and  James  H.  Ora- 

ham,  for  appellant    Messrs,  David  Fales  and 

Frank  W,  Uaehett,  for  appellee. 
Mareh  iO,  1888,    Dismissed  with  costs  on 

motion  of  Mr.  James  EL  Graham,  of  counsel 

for  the  appellant. 

Texas  &  Pacific  R.  Co.  v,  Cleob  a  E.  Tooth-    I  "^^  I  ] 
MAN  et  al,    [No.  487.] 

In  error  to  C.  Ct  of  U.  8.  for  E.  D.  of  Tex. 

Messrs,  John  0,  Brown,  A,  T,  Britton,  A.  R, 
Browne  and  John  F,  Dillon,  for  plaintiff  in 
error.  Messrs,  C.  0,  Cole  and  W,  L,  Cole,  for 
defendants  in  error. 

May  14, 1888,  Judgment  reversed  with  ooeti 
as  per  stipulation. 

SouTHEBN  Pacific  R  R.  Co.  r.  City  of  Los    [*790] 
Angeles.    [No.  489.] 

In  error  to  8upreme  Ct.  of  Cal.' 

Mr,  George  H.  Smith,  for  plaintiff  in  error. 

No  counsel  for  defendant  in  error. 
Mareh  £0,  18S8.    Dismissed  with  costs  on 

motion  of  Mr,  Creed  Eaymond,  of  counsel  for 

the  plaintiff  in  error. 

William  R.  Sill,  Assignee,  Etc.,  v,  Chablbs    [795] 
B.  80LBERG.     [No.  585.] 

Appeal  from  C.  Ct  of  U.  8.  for  W.  D.  of 
Wis. 

Mr,  Angus  Cameron,  for  appellant  Mr,  8. 
U,  Pinney,  for  appellee. 

Aug,  1,  1887,  Dismissed  pursuant  to  the 
28th  Rule. 


Peoples  Bank  op  City  of  New  Yobk  •.  Me-    [788] 
CHANics  Nat.  Bank  of  Newark,  N.  J.  and 
Fbedebiok  Fbelinohtjyben,  Receiver. 

[No.  587.] 

Appeal  from  C.  Ct  of  U.  8.  for  Dist  of 
N.f. 

Messrs,  Cortlandt  Parker  d  R  Wayne  Parh; 
er,  for  appellant  Mr,  A,  Q,  Keasbey,  for  ap- 
pellees. 

Feb.  7, 1888,  Dismissed  as  per  stipulation  on 
motion  of  Mr.  Thomas  N.  MeCarter,  in  behalf 
of  couuseL 
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[7951  Nbw  Mbxigo  &  Abizoka  R.  R.  Co.  «.  Jahbs 
^      ^  H0B8ON.    [No.  712.] 

Id  error  to  Supreme  Ot.  of  Arizona. 

Metgrt.  A.  T.  Britton  and  A,  B.  Braume^  for 
plaintiff  in  error.  Mr,  Barclay  ffenky,  for  de- 
fendant in  error. 

Aug,  tS,  1887.  Dismissed  pursuant  to  the 
88Ui&ile. 


[788]  PBOFI.B'BBAirK  OF  CtTT  OF  NbW  YoRK  «.  Mb- 

CHAHics  Nat.  Bank  of  Newabk,  N.  J.  and 
Fbkdbbick  FBELmoHXTTSBN,  Receiver. 

[No.  716.] 

Anpeal  from  0.  Ct.  of  U.  8.  for  Dist.  of 

Me8»r$.   OorUandl   Parker  and   R.    Wayne 
Parker,  for  appellant    No  counsel  for  appel- 


Fd>.  7,  1888.  Dismissed  on  authority  of 
counsel  for  appellant,  on  motion  of  Mr, 
Thomas  JV.  McCmrter,  In  behalf  of  counseL 

[791]  J.  VoLNBY  SwETTiNO  etal.  V,  Ambbicak  Emi- 

GBAi^Co.  [No.  786.] 

Appeal  fi^m  0.  Ot.  of  U.  S.  for  8.  D.  of 
Iowa. 

.  Mr.  J.  H,  Call,  for  appellants.    No  counsel 
appearing  for  tlie  appelke. 

May  14,  1888,  Dismissed  with  costs  on  mo- 
tion of  Mr.  W.  EaUett  PhiUips,  in  behalf  of 
counsel  for  the  appellants. 

[789]  BuBHROD  R0BIN8OK  et  al  9.  William  Wall. 

[No.  786.] 

Appeal  from  the  8upreme  Ct  of  Dist  of 
Ck>lumbia. 

Mr,  J.  J.  Johneon,  for  appellants.  Mr. 
BandaU  Hagner,  for  appellee. 

Jan,  9, 1888.  Dismissed  with  costs  as  per 
stipulation. 

1785] 


Lobillabd  et  al,  v.  Joseph  F.  Pbide. 
[No.  806.] 

Appeal  from  C.  Ct.  of  U.  8.  for  N.  D.  of  HI. 

Mr,  Bcwland  Cox,  for  appellants.  Messrs. 
Samuel  A,  Duncan  a,nd  Benjamin  F.  Thurston^ 
for  appellee. 

May  4,  1888,  Dismissed  as  per  stipulation, 
on  motion  of  Mr.  J.  M.  Wilson,  in  behalf  of 
oounseL 


1780]  R.  H.  Barker^  al, «.  EahbasA  Gulf  Short 
LdteR.  R.  Co.  et  al.    [No.  862.] 

Appeal  from  C.  Ct  of  U.  8.  for  E.  D.  of 
Tex. 

Mr,  B.  BUery  Anderson,  for  appellants.  Mr. 
H.  CA^Zf^n,  for  appellees. 

Mays,  1888.  Dismissed  with  costs  as  per 
stipulation,  on  motion  of  Mr.  Stephen  Q. 
Clarke,  in  behalf  of  counseL 

l''8Z]^CoppBR  Queen  Mm.  Co.  v.  Arizona  Prince 

Copper  Co.    [No.  868.] 

In  error  to  Supreme  Ct  of  Arizona. 

Mr.  Thomas  MitcheU,  for  plaintiff  in  error. 
No  one  opposing. 

FA.  $1888.    Dismissed  with  costs  on  mo- 
tion of  Jfr.  J.  K.  Mc  Gammon,  in  behalf  of 
OGunsel  for  the  plaintiff  in  error. 
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Allison  Nailor,  Jr.,  ^  al.  t.  Washingtoji   1787] 
T.  Nailor  et  al.    [No.  862.  ] 

Appeal  from  Supreme  Ct.  of  Dist.  of  Colum« 
bia. 

Messrs,  Henry  Wise  Oamett  and  Walter  D. 
Davidge^  for  appellants.  Messrs,  C,  C,  ColesixidL 
William  A.  Cfook,  for  appellees. 

May  14, 1888.  Dismissed  for  the  want  of 
jurisdiction. 

Pennsylvania  R.  R.  Co.  v.  Henry  L.  Jane-- f  7881 
WAY  etal.    [No.  882.] 

In  error  to  C.  Ct  of  U.  8.  for  Dist.  of  N.  J. 

Mr.  Edward  T.  Green,  for  plaintiff  in  error. 
Mr.  John  B,  Emery,  for  defendants  in  error. 

Oct.  £6,  1887,  Dismissed  as  per  stipulation, 
on  motion  of  Mr,  Enoch  Totten,  in  behalf  of 
counsel. 


Baxter  Mountain  Gk>LD  Min.  Co.  «.  Henrt 
J.  Patterson  et  al.    [No.  939.] 

In  error  to  Supreme  Ct  of  New  Mexico. 

Mr,  J,H.  Ebffecker,Jr.,  for  plaintiff  in  error. 
No  counsel  appearing  for  defendants  in  error. 

May  3, 1888.  Dismissed  with  costs  on  mo- 
tion otMr,  J.  R.  Hoffecker,  Jr.,  for  plaintiff  ia 
error. 


[780] 


Central  Pacific  R.  R.  Co.  «.  United  Nickbl^   17811 

Co.    [No.  961.J  ^ 

In  error  to  C.  Ct  of  U.  8.  for  N.  D.  of 
Cal. 

Mr.  M.  A.  Wheaton,  for  plaintiff  in  error.  No 
counsel  for  defendant  in  error. 

March  1^0,  1888.  Dismissed  with  costs  on  mo- 
tion of  Mr.  Creed  Haymond,  of  counsel  for  the 
plaintiff  in  error. 


British  Steamship  "Suffolk,"  J.  P.  Hoop. 
BR  et  al.  Claimants,  et  al.  v.  Mayer  Gold- 
BICITH.     [No.  1051.J 

Appeal  from  C.  Ct  of  U.  8.  for  Dist.  of 
Md. 

Mr.  John  H.  Thomas,  for  appellants.  Mr. 
Sebastian  Brown,  for  appellee. 

Jan.  18, 1888.  Dismissed  with  costs  as  per 
stipulation,  on  motion  of  Mr,  M.  F.  Morris,  in 
behalf  of  counseL 


[791] 


Silas  C.  Bains  et  al,  «.  Melissa  P.  Dodqb    17791 
et  al.     [No.  1162.]  '      ^ 

In  error  to  C.  Ct  of  U.  8.  for  N.  D.  of 
Tex. 

Mr.  Boger  Q,  Mills,  for  plaintiffs  in  error. 
No  counsel  for  defendants  in  error. 

Feb.  IS,  1888,  Dismissed  with  costs  on  mo- 
tion of  Mr,  A,  H.  Qarlandy  in  behalf  of  coun- 
sel for  the  plaintiffs  in  error. 

Charles  H.  Leonard  «.  Louis  8.  Loyelu    17851 

[No.  1292.] 

Appeal  from  C.  Ct  of  U.  8.  for  W.  D.  of 
Mich. 

Oct,  SI,  1887.  Docketed  and  dismissed  with 
costs  on  motion  of  Mr.  E.  M,  Marble,  for  ap- 
pellee. 

No  one  opposing. 

8St 
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[779]  Fabdbriok  B.  Baird  et  al.  v.  Fbaitk  H. 

Baldwin  et  al.    [No  laOO.] 

Appeal  from  0.  Ot.  of  U.  S.  for  N.  D.  of 

m. 

Nofi,  25, 1S87.  Docketed  and  dismissed  with 
costs  on  motion  of  Mr.  Eppa  Bunton^  for  ap- 
pellees. 

No  one  opposing. 

r79llCoiJKT  J.  Tblpnbb  9.  Geobgb  W.  Buss. 

[No,  1827.] 

In  error  to  0.  Ct.  of  XT.  8.  for  W.  D.  of 
T'ex. 

Dee.  19, 1887.  Docketed  and  dismissed  with 
costs  on  motion  of  Mr.  Jno.  J.  Weed,  for  the  de- 
fendant in  error. 

No  one  opposing. 

[784]  Louis  Helbinq  «.  Pboflb  of  thb  Statb 

OF  Califobkia.    [No.  1888.] 

In  error  to  Supreme  Ct.  of  Cal. 

Jan.  IS,  1888.  Docketed  and  dismissed  with 
costs  on  motion  of  Mr.  E.  B,  SUmefiiU,  for  de- 
fendants in  error. 

No  one  opposing. 

r789l  JoHK  8.  Quablbs  et  al.  v.  W.  H.  Sdcball 
^        ^  etal.    [No.  1885.] 

Appeal  from  C.  Ct.  of  U.  S.  for  M.  D.  of 
Tenn. 

Jan.  19, 1888.  Docketed  and  dismissed  with 
costs  on  motion  of  Mr.  William  A»  MeKenney, 
for  appellees. 

No  one  opposing. 

[781]  Chicago,  Bublinoton  &  B[ahbab  Cttt  R 
Co.  V.  Samubl  C.  Hutchinson,  Treas.  and 
ex  officio  Collector  of  Sullitan  Oountt, 
Mo.    [No.  1862.] 

Appeal  from  C.  Ct.  of  U.  &.  for  W.  D.  of 
Ho. 

Feb.  to,  1888.  Docketed  and  dismissed  with 
costs  on  motion  of  Mr.  John  P.  Butler,  for  ap- 
pellee. 

No  one  opposing. 

17931  Hamilton  Wilson  «.  Allbn  C.  MoAbtrur 
^        ^  etak    [^o.  1868.] 

Appeal  from  0.  Ct  of  U.  8.  for  8.  D.  of 
Ohio. 

Ffb.  to,  1888.  Docketed  and  dismissed  with 
costs  on  motion  of  Mr.  Latorenee  MaxtoeU,  Jr., 
for  appellees. 

No  one  opposing. 
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0.  D.  Qbbbnb  et  al.  «.  Allen  C.  MoAbthub 
et  al.    [No.  1864.] 

Appeal  from  C.  Ct.  of  U.  8.  for  8.  D.  of 
Ohio. 

Feb.  to,  1888.  Docketed  and  dismissed  with 
costs  on  motion  of  Mr.  Lawrence  Maxwell,  Jr., 
for  appellees. 

No  one  opposing. 

Jambs  M.  Glbnn,  Trustee,  9.  Allbn  0.  Mo 
Abthub  et  al.    [No.  1865.] 

Appeal  from  C.  Ct.  of  U.  8.  for  8.  D.  of 
Ohio. 

Fdf.  to,  1888.  Docketed  and  dismissed  with 
costs  on  motion  of  Mr.  Lawrence  Maxwell,  Jr., 
for  appellees. 

No  one  opposing. 

DiSTBiOT  OF  Columbia  «.  William  0.  Mum-  I'^^^l 
DOCK  AND  William  C.  Mubdock  o.  Dzb- 
TBiCT  OF  Columbia.    [Nos.  1878, 1879.] 

Appeals  from  the  Court  of  Chiidis. 

The  Attometf'Qeneral  and  Mr.  AseiitantAU 
torney-Qenerai Howard^  for  the  District  of  Co- 
lumbia. Meetre.  0.  0.  Cole  and  John  0.  Fay, 
for  Murdock. 

April  tS,  1888.  Judgment  afOrmed  hj  a  di- 
vided court. 


UniTBD    8TATB8    9.     WlLHAU    L.     BAILBB, 

Admr.  Etc.    [No.  1886.] 

Appeal  from  the  Court  of  Claims. 

The  Attorney-Oencrdl,  Mr.  Assistant  Attor- 
ney-General Howard  and  Mr.  F.  P.  Be  Wees,  for 
appellant  Messrs.  George  Al.  King  and  /.  O. 
KimbaU,  for  appellee. 

April  tS,  1888.  Judgment  affirmed  by  a  di- 
yided  court 


£792] 


JosBPH  A.  Jonbs  et  al.  9.  Edwabd  Niohol& 

[No.  1891.] 

Appeal  from  C.  Ct  of  IT.  8.  for  N.  D.  of 
Ala. 

March  tO,  1888.  Docketed  and  dismissed  with 
costs  on  motion  of  Mr.  James  L.  Pugh,  Jr.,  for 
appellee. 

No  one  opposing. 

Edwabd  Batchblob  9.  8amubl  W.  Eibk- 
bbidb.    [No.  1406.] 

In  errorto  C.  Ctof  U.  8.  for Dist of  N.  J. 

April  t,  1888.  Docketed  and  dismissed  with 
costs  on  motion  of  ifr.  J.  Ruiiey  Ashton,  for 
the  defendant  in  error. 

No  one  opposing. 
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CA.iittientlcated  copy  of  opinion  record  strictly  followed,  except  u  to  luoh  reference  words  and 

figures  u  are  inclosed  in  brackets.] 


[91]  EDWARD  KANE,  Piff.  in  Err., 

KORTHERN  CENTRAL  R  CO. 
(See  B.  0.  Beporter*s  ed.  01-00.) 

Contrihutory  negligence,  what  is  noU-iJolien  gu«h 
turn  for  jury — oMotie  dangers — epeeial  dr- 
cumstantes^forgetfulnees . 

In  an  action  for  personal  Iniuiles  to  plaintUL  a 
brakeman  on  defendant's  railway,  where  he  fell 
from  a  car  and  was  injured  by  reason  of  a  step 
being  off  from  the  oar,  which  he  had  discovered  to 
be  mssing,  and  which  car  the  conductor  had  prom- 
ised to  drop  out  of  the  train  if  it  did  not  contain 
perishable  freight,  held: 

h  The  question  of  contributory  negligence  should 
have  been  submitted  to  the  jury. 

2.  The  plaintiff  was  not  guilty  of  contributory 
ne^igence  in  staying  upon  the  train  in  the  capacity 
of  aorakeman,  after  obserring  that  a  step  was 
missing  from  one  of  the  cars  over  which  he  might 
pass  while  discharging  his  duties,  after  the  con- 
auctor*8  assurance  that  the  car  should  be  removed 
from  the  train  when  it  reached  the  coal  yard,  or 
Junction,  if  upon  examining  its  manifests  he  found 
that  it  did  not  contain  perishable  freight. 

8.  An  employ^  was  guilty  of  contributory  negli- 
gence where  hlB  injuries  subetantiaUy  resulted  from 
dangers  so  obvious  and  threatening  that  a  reason- 
ably prudent  man.  under  similar  circumstances, 
would  have  avoided  them. 

4.  In  determining  whether  an  employe  has  reck- 
lessly exposed  himself  to  peril,  or  failed  to  exercise 
the  care  for  his  personal  safe^  that  might  reason- 
sibly  be  expected,  regard  must  always  be  had  to 
the  exigencies  of  his  position  and  to  all  the  dr- 
oumstancee  of  the  particular  occasion. 

5.  The  court  erred  in  not  submitting  to  the  jury 
to  determine  whether  the  plaintiff,  in  forgetting  or 
not  recalling  at  the  precise  moment  the  fact  that 
the  car  from  which  he  attempted  to  let  himself 
down  was  the  one  from  which  a  step  was  missing, 
was  in  the  exercise  of  the  degree  of  care  and  cau- 
tion which  was  incumbent  upon  a  man  of  ordinary 
prudence  in  the  same  calling  and  under  the  cir- 
cumstances in  which  he  was  placed.  If  he  was, 
then  he  was  not  guilty  of  contributory  negligence 
that  would  defeat  his  right  of  recovery. 

[No.  8.J 
BubmiUed  Oct  It.  1888.     Vecided  Oct  tt.  1888. 

F\  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed  States  for  the  Eastern  District  of  Penn- 
ffvlvania,  to  review  a  judgment  in  favor  of 
defendant  in  an  action  to  recover  for  personal 
injuries  sustained  by  defendant's  negligence. 
Betersed, 
The  facts  are  stated  in  the  opinion. 

12SU.S. 


Meure.  James  H.  Oalble»  N.  DuMe  Mil- 
ler and  W.  F.  Bay  Steioart,  for  plaintiff  in 
error: 

Plaintiff  took  the  risk  of  dangers  ordinarily 
incident  to  the  service  only,  the  obligation 
of  the  master  being  to  furnish,  provid^  and 
maintain  sufficient,  safe,  adequate  and  suitable 
machinery  and  cars  for  the  use  of  plaintiff;  the 
furnishing  and  the  putting  into  its  train  a  car 
the  character  of  which  involved  peril  of  life 
and  limb  to  plaintiff  was  an  act  of  gross  negli- 
gence on  the  part  of  defendant 

MuUan  v.  Pliila.  etc.  Steamship  Oo,  78  Pa. 
82;  &nou>  y.  Ebusatonie  R  Co,  S  Allen,  446; 
Bough  V.  Texas  d  Fac,  B.  B.  Co.  100  U.  8.  218 
(25:  612):  Oilman  y.  Eastern  R  Co.  18  Allen, 
440;  Northern  Pac,  R  Co.  ▼.  Berbert,  116  U. 
8.  642  (29:  765). 

The  negligence  of  the  car  inspectors  was  the 
negligence  of  the  defendant 

Northern  Pac  R  Co.  v.  Herbert,  supra; 
Brann  v,  Chicago,  R  1,  dP.  B.  Co.  58  Iowa, 
595. 

The  corporation  is  equally  chargeable,  whetii- 
er  the  negligence  was  In  originally  failing  to 
provide  or  afterwards  failing  to  keep  its  cars  in 
a  safe  condition  and  repair. 

Ford  Y.  Fitdiburg  R  Co.  110  Mass.  241; 
Wharton,  Neg.  §  211. 

The  conductor  is  the  representative  of  the 
master,  being  clothed  with  the  general  author- 
ity of  the  master  as  to  the  running  of  the  par- 
ticular train,  and  therefore  not  within  the  rule 
relating  to  the  negligence  of  fellow  servants. 

Chicago,  M.  d  8L  P.  B.  Co.  v.  Boss,  112  U. 
8. 877  (&:  787);  Shanny  y.  Androscoggin  Mills, 
66  Maine,  420. 

Where  the  servant  is  induced  to  continue  in 
the  service  by  promises  of  superior  officers  that 
defective  machinery,  or,  as  in  this  case,  defect- 
ive and  dangerous  cars,  shall  be  removed,  the 
servant  assumes  no  additional  risk,  and  if  in- 
jured thereby  the  master  is  liable. 

Clarke  v.  Holmes,  7  Hurl.  &  N.  942;  Lan- 
ihg  y.  N,  T,  C.  B.  Co,  49  N.  Y.  638;  Patter- 
son  V.  Pittfburg  db  C,  B.  Co.  76  Pa.  898;  D.  0. 
V.  McElligott,  117  U.  8.  621  (29:  946). 

It  is  a  question  for  tiie  jury  whether  he  yoI- 
untarilv  assumes  the  risk  of  the  service,  even 
when  he  remains  without  a  promise  to  repair 
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or  remove  defective  machinery  or  incompetent 

Cleveland  etc,  R.  Co,  v.  Keary,  8  Ohio  Bt  201. 

Unless  negligence  was  the  on!  j  possible  in- 
ference to  be  drawn  from  the  net  of  not 
remembering,  under  all  the  drcumstanoes.  that 
the  step  was  off,  then  the  coort  could  not 
declare  as  matter  of  law  that  plaintiff  was 
guiltv  of  contributory  negligenoe. 

Johnwn  v.  Bruner,  61  ra.  68:  Qmn,  Hut,  L, 
Int.  Co.  T.  Lathrop,  111  U.  &.  612, 615  (28:  686); 
PhcerUx  Mut.  L.  In$.  Co.  v.  DoHer,  106  U.  8. 
80,  82  (27:  66);  Maneheiter  v.  BrietBon,  105  XT. 
8.  847,  849-50  (26: 1099,  1100). 

Mes9r8,  A.  M.  Wintenteen  and  Wajne 
Hae  Veacrh*  for  defendant  in  error: 

THiere  the  plaintiff  has  so  far  contributed  to 
the  injury  by  his  want  of  ordinary  care  that 
but  for  such  want  of  ordinary  care  on  his  part 
the  injury  would  not  have  been  done,  the  rail- 
way is  not  liable  to  him  in  damages  for  such 
injury. 

JPatterson,  By.  Accident  Law,  g  45  and  cases 
cited. 

Where  a  servant  has  equal  means  of  know- 
ing the  danger,  so  that  the  master  and  servant 
stand  equal  in  that  respect,  and  the  servant  is 
not  specifically  commanded  as  to  the  time  and 
manner  in  which  the  work  may  be  done,  but  is 
told  to  do  a  particular  thing,  and  has  such  dia- 
cretion  that  he  can  have  some  control  over  the 
means,  time  and  manner  of  doing  the  work, 
then,  unless  he  does  it  in  a  way  and  with  the 
means  which  will  be  the  safest,  he  is  guilty  of 
contributory  negligence. 

English  v.  Chicago,  M.  d  8t.  R  B.  Co,  24 
Fed.  Rep.  906;  Shanny  v.  Androscoggin  MiUs, 
66  Maine,  420;  Foy  v.  Bwhanan,  4  N.  Y.  8. 
R  894;  Northern  Pae.  R  Co.  v.  Herbert,  116 
U.  8.  642  (29:  755). 

The  negligence  of  the  defendant  does  not 
relieve  the  plaintiff  of  the  duty  of  caring  for 
his  own  safety. 

Chicago  etc.  R,  Co.  v.  EoueUm,  95  XT.  8.  697 
(24:  542);  Bchofldd  v.  Chicago,  M.  A  8t,  P.  R. 
Co.  114  U.  8.  615  (29: 224);  D.  C.  v.  MeElUgoU, 
117  U.  8.  621  (29:  946);  Tvffv.  Warman,  6  C. 
B.  N.  8.  573;  Williame  v.  EoUand,  6  Car.  & 
P.  28;  Bunn  v.  Del.  L.  A  W.R.  Co,6  Hun, 
808;  Toomey  v.  Turner,  24  Hun,  599;  Becht  v. 
Corhin,  92  N.  Y.  658;  Dunn  v.  R,  R.  78  Va. 
645;  Rudd  v.  Richmond  dD.  RCo.2S  Am.  & 
£ng.  R  R  Cas.  258;  ClUcagodN.  W.  R,  Co.  v. 
Jaekeon,  55  HI  492.. 

It  maybe  a  question  for  the  luryto  say 
whether  an  employ^,  under  all  the  circum- 
stances, is  negligent  hi  remainiDg  at  his  work 
after  discovering  its  danger  and  a  promise  is 
given  him  that  the  danger  would  be  removed. 

Hough  V.  Texas  d  Pae,  R.  Co.  100  U.  8.  224 
(25:  617);  D.  C.  v.  McBUigott,  117  U.  8.  682 
(29:  949);  Laning  v.  N.  T.  C.  R.  Co,  49  N.  Y. 
521;  Patterson  v.  PUtsburg  d  C,  R,  Co.  76  Pa. 
889;  FMl  v.  Fitchburg  R.  Co,  110  Mass. 
261;  Cunard  Steamship  Co.  v.  Carey,  119  U.  8. 
245  (80:  854);  Chicago  dN.RCo.  v.  McLaugh- 
lin, 119  U.  8.  566  (80:  477). 

When  the  evidence,  after  giving  the  plaintiff 
the  benefit  of  every  inference  that  coufi  fairly 
be  drawn  from  it,  is  insufficient  to  authorize  a 
verdict  in  his  favor,  so  that  such  a  verdict,  if 
returned,  must  be  set  aside,  a  peremptory  in- 
struction for  the  defendant  is  proper. 
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MarshaU  y.  Hubbard,  117  U.  8. 415  (29:  910): 
PleasanU  v.  Fant,  89  U.  8.  22  Wall.  116,  1^ 
.22:  780);  Montdair  v.  Dana,  107  U.  8.  162 
^7: 486);  RandaU  v.  Bait,  d  0.  R,  Co,  109  U. 

.  478,  488  (27: 1008,  1005);  Anderson  Co,  v. 
Seal  and  Baylis  v.  TrauHers  Ins,  Co,  118  U.  8. 
227,  241, 816,  820  (28:  966, 971, 989, 990);  SOuh 
JUHd  V.  Chicago.  M.  d  St.  P.  R.  Co.  114  U.  8. 
615,  619  (29:  224,  226),  and  cases  there  cited; 
Hathaway  v.  E.  Tmn.,V.  dG.R  Oo.2Q  Fed. 
Rep.  489;  QoodUU  v.  LouisviUe  d  If.  R,  Co. 
122  U.  a  891,  411  (80: 1280, 1284);  BaU.  d  J^. 
R.  Co.  V.  Jones,  95  U.  8.  489  (24:  606);  Dogg^ 
V.  lU.  Cent.  R.  Co.^  Iowa,  284;  Cunningham 
V.  Chicago,  M.  dSt.P.ROo.ti  McOrary,  465. 

A  brakeman  is  charged  with  knowledge  of 
the  obvious  condition  oi  the  structures,  etc.,  of 
the  cars  with  which  he  is  to  perform  his  duties, 
and  he  cannot  recover  for  injuries  arising  from 
defects  of  which  he  had  knowledge. 

Ferguson  y.  Fall  Brook  Coai  Co.  4  N.  Y.  a 
Bep.  428. 

Mr.  Justice  Harljui  delivered  the  opinion  [92] 
of  the  court: 

This  is  an  action  to  recover  dama^  for  per- 
sonal inluries  sustained  by  the  plaintiff  while 
in  the  alscharge  of  his  duties  as  an  employ^ 
of  the  Northern  Central  Railway  Company. 
It  is  based  upon  the  alleged  negligence  ox  the 
Company  in  not  providing  suitable  and  safe 
appliances  for  the  cars  on  which  the  plaintiff 
was  assigned  for  duty.  At  the  concraak>n  of 
the  evidence  introduced  in  his  behalf  the  court 
directed  a  verdict  for  the  Company. 

It  was  in  evidence  that  at  midnight,  in  the 
month  of  February,  a  train  of  freight  cars,  be- 
longing to  or  being  operated  by  the  defendant, 
left  Marysville,  on  its  line  of  road,  for  the  City 
of  Baltimore.  The  rear  car  was  the  caboose; 
the  third  car  from  the  caboose  was  an  ordinarr 
"house  csxf  the  fourth  one  was  laden  wita 
lumber.  The  car  upon  which  the  plaintiff  was 
required  to  take  pontion  while  the  train  was  in 
motion  was  about  the  eighth  or  tenth  one  from 
the  caboose.  His  principal  duty  was  to  "iNrake" 
the  train  from  that  car  back  to  the  caboose. 
When  the  train,  moving  southward,  was  soing 
into  York  Haven,  twenty  miles  fitmi  Marya- 
ville,  the  plaintiff,  while  passing  over  it  for  the 
purpose  of  putting  down  the  brakes,  discov* 
ered  that  the  thira  car  from  the  caboose  had 
one  step  off  at  the  end  nearest  the  engine,  and 
immediately  called  the  attenUon  of  the  con- 
ductor to  the  fact.  The  conductor  promised  to 
drop  that  car  at  the  coal  yard  or  Junction  be- 
yond them,  in  the  direction  of  Baltimore,  if 
upon  looking  at  his  manifests  he  found  that  it 
did  not  contain  perishable  freight  When  the 
train  stopped,  about  4  or  5  o'clock  In  the 
morning,  at  Coldfelters,  some  miles  north  of 
the  coaiyard  or  junction,  the  plaintiff  went  to 
the  caboose  to  eat  his  breakfast  and  warm  him- 
self. It  was  snowing,  freezing  and  sleeting. 
One  of  the  witnesses  testified  that  "  it  was  a 
fearful  cold  night,  raining  and  sleeting;  the 
train  was  coverra  with  ice  and  snow;  .  .  .  tl 
was  most  bitter  cold;  the  rain  was  freezing  as 
it  fell;  a  regular  winter's  storm."  While  the 
plaintiff  was  in  the  caboose  eating  his  break- 
fast the  train  moved  off.  He  immediately 
started  for  his  post,  leaving  behind  his  coat  and 
gloves.    Upon  reaching  me  south  end  of  the 

128  U.  & 


188a 


Eakb  v.  Kobthbbn  Cent.  R.  Co. 


91-06 


1931 


[•*1 


third  car  from  the  caboose  he  attempted  to  let 
himself  down  from  it  in  order  to  reacm  tbe  next 
car  ahead  of  bim,  which  was  the  lumber  car, 
and  pass  over  tbe  latter  to  the  one  on  wbieb  he 
usually  stood  while  the  train  was  in  motion. 
At  tbe  moment  he  let  himself  down  from  tbe 
top  of  the  boose  car  he  forgot  that  one  of  its 
steps  was  missing:  and,  before  realizing  tbe 
danger  of  his  position,  and  without  being  able 
then  to  lift  himself  back  to  the  top  of  the  car, 
he  fell  below  upon  the  railroad  track  and  be- 
tween the  wheeu  of  the  moving  train,  causine 
him  to  lose  both  legs.  The  plaintiff  testified 
that  if,  at  the  moment  of  letting  himself  down 
from  the  top  of  the  car,  he  had  recalled  the 
fact  that  one  of  its  steps  was  gone,  he  might 
have  pulled  himself  back  with  his  hands,  or 
hare  **  slid  down"  on  the  brake  rod;  for  he 
had  before  climbed  up  and  down  by  holding 
that  rod  with  one  hand  and  putting  his  foot 
against  it  and  pulling  himself  up  until  he| 
touched  the  runmng  lK>ard.  He  testified  that 
he  could  not  remember  how  his  mind  was  oc- 
cupied at  the  time;  "only  going  to  my 


my  mind  was  on  that;  goinff  where  I  had  tbe 
right  to  be."    Again:  ^'When  the  accident 


happened,  1  was  going  to  my  place  on  tbe 
train.  I  had  no  other  dxxtv  on  the  top  of  the 
cars  as  the  train  was  moving  off,  unless  the 
engineer  calls  for  a  signal,  and  generally  he 
dcies  do  tbat  when  the  train  is  moving  off. 
There  is  occasion  for  it  in  all  places  where  the 
train  starts  or  stops,  only  in  cities,  where  we 
aren't  allowed  to  blow  them.  We  are  required 
to  notice  the  train  when  it  is  running,  to  see 
that  it  is  all  going;  the  train  might  start  and  go 
100  vards  and  then  break  loose.^' 

This  was,  in  substance,  the  case  made  by  the 
plaintiff's  evidence. 

The  circuit  court  proceeded  upon  the  ground 
that  contributory  negligence  upon  tbe  part  of 
tbe  plaintiff  was  so  conclusively  estaolished 
that  it  would  have  been  compelled,  in  the  exer- 
cise of  a  sound  Judicial  discretion,  to  set  aside 
any  verdict  returned  in  his  favor.  If  the  evi- 
dence, givinff  the  plaintiff  the  benefit  of  every 
inference  to  he  fairly  drawn  from  it,  sustained 
this  view,  then  the  oirection  to  find  for  tbe  de- 
fendant was  proper.  PJianix  Mut.  L,  Ins,  Co, 
▼.  Dotter,  106  U.  8.  80, 82  [27:  65,  661;  RandaU 
▼.  Bali.  A  0.  R.  €h.  109  U.  S.  478.  482  [27: 
1008,  10051;  Anderson  Co,  v.  BeaL  118  U.  8. 
227,241  [28:  966,  9711;  OoodletY.  LaaisviUe  A 
if.  R.  Co.  122  U.  S.  891,  411  [30:  1280, 1284.1 

But  we  are  of  opinion  that  tbe  question  of 
contributory  negligence  should  have  been  sub- 
mitted to  tbe  jury.  It  cannot  be  said  tbat  the 
plaintiff  was  guilty  of  contributory  ncglic^nce 
In  staying  upon  the  train,  in  tbe  capacity  of 
hrakeman,  after  observing  tbat  a  step  was  miss- 
ing from  one  of  the  cars  over  which  he  might 
pass  while  discharging  his  duties.  An  employ! 
upon  a  railroad  train,  likely  to  meet  other 
trains,  owes  it  to  tbe  public,  as  well  as  to  his 
employer,  not  to  abandon  bis  post  unnecessa- 
rily. jBeddes,  the  danger  arising  from  the  de- 
lectiTe  car  was  not  so  Imminent  as  to  subject 
him  to  the  charse  of  recklessness  in  remaining 
at  his  post  under  the  conductor's  assurance 
tbat  the  car  should  be  removed  from  the  train 
when  it  reached  the  coal  yard  or  junction,  if 
upon  examining  his  manifests  he  found  that  it 

128  U.  S. 


did  not  contain  perishable  freight.  Hough  v. 
Texas  ds  P.R.  Co.  100  U.  S.  224  r25:6171;  D. 
C.  Y.McElligott,  117  U.  8.  621.631  [29:946,949], 

But  it  is  said  that  the  efficient,  proximate 
cause  of  the  injury  to  the  plaintiff  was  his  use 
of  the  defective  appliances  at  the  end  of  tbe 
car  from  which  he  fell,  when  be  knew  and  at 
the  moment  of  letting  himself  down  from  tbat 
car  should  not  have  forgotten,  as  be  said  be 
did,  tbat  one  of  its  steps  was  missing.  It  is 
undoubtedly  tbe  law  that  an  employ^  is  fi^uilty 
of  contributory  negligence  which  will  defeat 
his  right  to  recover  for  injuries  sustained  iu  the 
course  of  his  employment,  where  such  injuries 
substantially  resulted  from  dangers  so  obvious 
and  threatening  tbat  a  reasonably  prudent  man, 
under  similar  circumstances,  would  have 
avoided  them  if  in  his  power  to  do  so.  He 
will  be  deemed,  in  such  case,  to  have  assumed 
the  risks  involved  in  such  needless  exposure  of 
himself  to  danger.  Hough  v.  Texas  dk  P.  B, 
Co.,  D.  C  y.  McEUigoU,  and  QoodUU  ▼.  Louxm- 
tiUe  d  N.  R,  Co.  above  cited;  Northern  Pac.  R, 
Co.  V.  Herbert,  116  U.  8.  642  [29:755].  But  in 
determining  whether  an  employ^  has  recklessly 
exposed  himself  to  peril,  or  faUed  to  exercise 
the  care  for  his  personal  safety  that  might  rea- 
sonably be  expected,  regard  must  always  be 
had  to  the  exigencies  of  his  position,  indeed,  to 
all  tlic  circumstances  of  the  particular  occasion. 
In  the  case  before  us,  tbe  jury  may«  not  unrea- 
sonably, have  inferred  from  the  evidence  thai 
while  the  plaintiff  was  passing  along  the  tope 
of  tbe  cars,  for  tbe  purpose  of  reaching  bis 
post,  he  was  so  blinded  or  confused  by  the 
darkness,  snow  and  rain,  or  so  affected  by  the 
severe  cold,  that  he  failed  to  observe,  in  time 
to  protect  himself,  that  the  car  from  which  ha 
attempted  to  let  himself  down  was  tbe  identical 
one  which,  during  the  previous  part  of  the 
night,  he  had  discovered  to  be  without  its  full 
complement  of  steps.  While  a  proper  regard 
for  his  own  personal  safety,  and  his  duty  to  his 
employer,  required  that  he  should  bear  in  mind, 
while  passing  over  the  cars  to  his  station,  that 
one  of  them  was  defective  in  its  appointments, 
it  was  also  his  duty  to  reach  bis  post  at  the 
earliest  practicable  moment;  for  not  only  mi^^ht 
tbe  safety  of  tbe  moving  train  have  depended 
upon  the  brakemen  being  at  their  posts,  but  tbe 
engineer  was  entitled  to  know,  as  the  train 
moved  off,  by  signals  from  the  brakemeo,  if 
necessary,  tbat  none  of  the  cars  constituting 
tbe  train  had  become  detached.  If  it  be  sug- 
gested that  the  plaintiff  ought  not  to  have  left 
his  post  and  gone  to  the  caboose  when  the  train 
stopped  at  Ooldfelters,  the  answer  furnished 
by  the  proof  is  that  be  was  justified  in  so  doing, 
by  usage  and  by  tbe  extraordinary  severity  of 
the  weather.  And  if  his  going  back  from  the 
caboose  was  characterized  oy  such  haste  as  in- 
terfered with  a  critical  exanuDation  of  the  cars 
as  he  passed  over  them,  that  may,  in  some 
measure  at  least,  have  been  due  to  the  fact  that 
tbe  first  notice  he  had  of  the  necessity  of  im- 
mediately returning  to  his  post  was  that  the 
train  was  moving  on. 

Without  further  discussion  of  the  evidence, 
and  without  intimating  any  opinion  as  to  what 
ought  to  be  the  verdict  upon  the  issue  of  con- 
tributory negligence,  we  are  of  opinion  that 
the  court  erred  in  not  submitting  to  the  Jury 
to  determine  whether  the  plaintiff, In  forgetUng, 
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or  not  recalling,  at  the  precise  moment,  the  fact 
that  the  car  from  which  he  attempted  to  let 
himself  down  was  the  one  from  which  a  step 
was  missing,  was  in  the  exercise  of  the  degree 
of  care  and  caution  which  was  incumbent  upon 
a  man  of  ordinary  prudence  in  the  same  calhng, 
and  under  the  circumstances  in  which  he  was 
placed.  If  he  was,  then  he  was  not  guilty  of 
contributory  negligence  that  would  defeat  his 
right  of  recovery. 

Judgment  is  reversed  and  the  ease  remanded, 
with  directions  to  grant  a  nets  triaL 


LEATHER  MANUFACTURERS  NA- 
TIONAL  BANK,  Plff.  in  Err., 

MERCHANTS  NATIONAL  BANE. 

(See  &  0.  Beporter*8  ed.  SS-80 J 

Forged  indorsement  of  efieek^reeovery  of  money 
paid  thereon — consideration— limitation  of  ac- 
tion— New  York  law, 

1.  If  a  bank,  upon  which  a  oheok  is  drawn  pay- 
able to  a  particular  person  or  order,  pays  the 
amount  of  the  check  to  one  preeenting  it  with  a 
forged  iodonement  of  the  payees  name,  both  par- 
ties suppoeinff  the  indorsement  to  be  genuine,  the 
right  of  action  of  the  bank  to  recover  back  the 
money  from  the  person  so  obtaining  it  accrues  im- 
mediately upon  the  payment  of  the  money.  * 

2.  One  who  by  presenting  forged  paper  to  a  bank 
procures  the  payment  of  the  amount  thereof  to 
nim,  even  if  he  makes  no  express  warrantv,  in  law 
represents  that  the  paper  is  genuine:  and,  if  the 

{)aymcnt  is  m'xde  in  ignorance  of  the  forgery,  he  is 
iable  to  an  action  by  the  bank  to  recover  back  the 
money  which,  in  equity  and  good  conscience,  has 
never  ceased  to  be  its  property. 

8.  It  is  not  a  case  in  which  a  consideration,  which 
bad  once  existed,  falls  by  subsequent  election  or 
other  act  of  either  party,  or  of  a  third  person ;  but 
there  Is  never,  at  any  stage  of  the  transaction,  any 
consideration  for  the  payment. 

4.  The  Statute  of  Limitations  begins  to  run  im- 
mediately upon  the  payment. 

6.  The  plaintiff's  right  of  action  did  not  depend 
upon  any  express  promise  by  the  defendant  after 
the  discovery  of  the  mistake,  or  upon  any  demand 
by  the  plaintiff  upon  the  defendant,  but  accrued  at 
the  date  of  the  payment,  and  was,  in  New  York, 
barred  by  the  Statute  of  Umltationa  in  six  years 
from  that  date. 

[No.  10.] 

Argued  Dee,  t,  5,  1887,  Decided  Oct  22, 1888. 
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N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  iudgment  for  plaintiff  in  an 
action  to  recover  back  the  amount  of  a  check 
upon  which  the  indorsement  was  forged.wbich 
plaintiff  paid  without  knowledge  of  the  for- 
gery. Reversed,  on  the  ground  that  the  action 
was  barred  by  the  Statute  of  Limitations. 

Statement  by  Mr,  Justice  Gray: 
The  original  action  was  brought  December  7, 
1877,  by  the  Merchants  National  Bank  of  the 
City  of  New  York  against  the  Leather  Man- 
ufacturers National  Bank  to  recover  back  the 
Bum  of  $17,500  paid  on  March  10,  1870,  to  the 
defendant,  the  holder  of  a  check  drawn  upon 
the  plaintiff  for  that  amount,  with  interest  from 
June  20,  1877.  The  defendant,  among  other 
defenses,  pleaded  the  Statute  of  Limitations, 
and  also  that  the  plaintiff  never  demanded  re- 
payment or  tendered  the  check  to  the  defendant 
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until  long  since  the  commencement  of  thii      VWl 
action . 

At  the  trial  before  a  juiy  the  following  facte 
were  proved  or  admitted: 

On  March  9,  1870,  the  Bank  of  British  North 
America,  having  a  larger  amount  on  deposit 
with  the  Merchants  Bai^,  drew  upon  that  bonk 
a  check  for  $17,500,  payable  to  Margaret  G. 
Halpine  or  order,  and  delivered  it  to  Thomaon 
&  Kamsay;  and  this  check,  with  the  names  of 
Mrs.  Halpine  and  of  William  0.  Barrett  Ui- 
dorsed  thereon,  came  to  the  hands  of  Howes  A 
Maby,  private  bankers,  who  deposited  it  with 
the  Leather  Manufacturers  Bank.  On  Maroh 
10, 1870,  the  Merchants  Bank  paid  the  amount 
of  the  check  to  the  Leather  Manufacturers  Bank 
through  the  clearing  house,  and  charged  the 
amount  on  its  own  books  to  the  Bank  of  British 
North  America.  Bv  the  usual  course  of  deal- 
ing between  the  Bank  of  British  North  America 
and  the  Merchants  Bank,  the  pass  book  con- 
taining entries  of  the  deposits  miade  br  the  one, 
and  of  the  payments  made  by  the  other  on  ac- 
count thereof,  was  written  up  and  returned  to 
the  Bank  of  British  North  America  fOTtnighUy, 
together  with  the  checks  and  other  vouchws  for 
such  payments;  and  on  March  17, 1870,  the  paae 
book  containing  the  charge  of  the  payment  of 
the  check  in  question  was  so  balanced  and  re- 
turned with  the  check.  The  account  between 
the  Bank  of  British  North  America  and  the 
Merchants  Bank  continued  to  exist  until  Feb- 
ruary 21, 1881,  the  day  of  the  trial  of  the  action 
brought  by  the  former  hank  against  the  latter, 
menuoned  below. 

At  the  time  of  the  payment  by  the  Merchants 
Bank  to  the  Leather  Manufacturers  Bank,  both 
parties  believed  Mrs.  Hal  pine's  indorsement  to 
Se  genuine;  whereas,  in  fact  it  had  been  forged 
by  Barrett,  the  second  indorser,  who  afterwards 
absconded.    Howes  &  Macy  failed  in  1878. 

The  Bank  of  British  North  America,  on  or 
about  January  24, 1877,  first  learned  that  Mis. 
Halpine  contended  that  her  indorsement  was 
forged,  and  on  January  26, 1877,  notified  that 
fact  to  the  Merchants  Bank;  and  on  June  2, 
1877,  demanded  of  that  Bank  payment  of  the 
amount  of  the  check,  and  left  the  check  with  It 
that  it  might  look  into  the  matter.  On  the  same 
day,  the  Merchants  Bank  showed  the  check  to 
the  Leather  Manufacturers  Bank,  informed  it  [88] 
that  the  Bank  of  British  North  America  had 
demanded  repayment  of  the  money  because  the 
indorsement  of  Mrs.  Halpine's  name  was  a  for- 

fery ;  and  made  a  like  demand  upon  the  Leather 
lanufacturers  Bank,  which  declined  to  pay. 
On  June  20, 1877,  the  Merchants  Bank  returned 
the  check  to  tiie  Bank  of  British  North  Amer- 
ica, and  that  bank  again  demanded  of  the  Mer- 
chants Bank  payment  of  the  amount,  and  tend- 
ered it  the  check;  and  it  refused  to  pay. 

On  August  10,  1877,  the  Bank  of  British 
North  America  gave  written  notice  to  the  Mer- 
chants Bank  that  it  had  been  sued  for  the 
amount  of  tbe  check,  by  reason  of  the  Mer- 
chants Bank  having  paid  the  same  upon  a 
forged  indorsement,  and  that,  in  the  event  of 
being  held  liable  for  the  amount,  it  should  hold 
the  Merchants  Bank  to  its  strict  legal  liability. 
Tbe  action  against  the  Bank  of  British  North 
America  is  reported  sA^ThomMn  ▼.  Bank  of 
British  North  America,  82  N.  Y.  1. 
On  November  7, 1877,  the  Bank  of  British 
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K(»th  America  brought  an  action  in  a  court  of 
the  State  of  New  York  against  the  Merchants 
Bank  for  the  amount  of  the  check,  upon  the 
.ground  that  the  payment  thereof  by  the  Mer- 
chants Bank  had  been  made  upon  a  forged  in- 
dorsement of  the  payee's  name,  and  that  the 
4imount  had  been  demanded  of  the  Merchants 
Bank  hv  the  Bank  of  British  North  America  on 
June  20, 1877,  and  refused,  and  still  remained 
to  its  credh.  In  that  action,  the  MerchaniA 
Bank  pleaded  that  the  indorsement  was  fsen- 
nine,  and  that  the  cause  of  action  was  barred 
by  the  Statute  of  Limitations;  and,  before  that 
case  came  to  trial,  gave  written  notice  of  its 
havine  been  so  sued  to  the  Leather  Manufact- 
nren  Bank,  in  order  that  it  might  defend  the 
•ait  or  protect  its  rights  as  it  wisht  deem 
proper,  and  that  the  judgment,  if  adrerse, 
miifht  be  condusiye  upon  it.  On  March  7, 
1^1,  the  Bank  of  British  North  America  re- 
coTered  Judgment  against  the  Merchants  Bank, 
which  waa  affirmed  by  the  court  of  appeals.  91 
N.  Y.  IW. 

The  Merchants  Bank,  on  January  25,  1888. 
paid  the  amount  of  that  Judgment,  and  received 
the  check  from  the  Bank  of  British  North 
America,  and  on  Mardi  15,  1888.  gave  notice  to 
the  Leather  Manufacturers  Bank  of  having  so 
paid,  and  tendered  the  check  to  it,  and  de- 
manded payment  of  that  amount,  with  interest 
firom  June  20,  1877,  which  was  refused. 

In  the  present  action,  the  defendant,  at  the 
close  of  the  whole  evidence,  asked  the  court  to 
instruct  the  Jury  to  return  a  verdiet  for  the  de> 
f endant,  upon  the  grounds  '^  that  the  cause  of 
sction,  if  complete,  did  not  accrue  within  six 
years  before  the  commencement  of  this  action;" 
and  "  that  the  cause  of  action,  if  a  demand  and 
tender  were  necessary,  had  not  accrued  when 
the  suit  was  commenced."  The  court  declined 
ao  to  instruct  the  Jury,  directed  a  verdict  for  the 
plaintiff  for  the  amount  of  the  check,  with  in- 
terest from  June  20, 1877,  and  gave  Judgment 
thereon.    The  defendant  aued  out  tms  writ  of 


Mr,  Jao.  E«  Paraons*  for  plaintiff  In  error: 

The  suit  was  barred  by  the  Statute  of  Limita- 
tiona.  The  iocuM  of  the  transaction,  and  of 
the  forum,  was  the  Citr  of  New  York.  The 
New  York  Statute  applies.  The  general  stat- 
ute is  six  years. 

N.  Y.  dode,  1876,  §  882  e<  seq.;  N.  Y.  Code, 
1S4»,  %  90  et  teg. 

There  was  an  immediate  cause  of  action  for 
the  return  of  the  money. 

Leonard  v.  Pitnev,  5  Wend.  80;  AUen  v. 
MilU,  17  Wend.  202;  Foot  v.  FarHngton,  41 
:N.  Y.  164;  miUr  v.  Wood,  41  Hun,  600;  Cent 
JM.  Batik  V.  North  River  Bank,  44  Hun,  114. 
115;  TrmM  v.  8miih,  20  Johns.  88,  84;  U.  8. 
Bank  v.  Dania,  87  U.  S.  12  Pet.  82,  66  (0:  989, 
•998);  Bree  v.  Hoibeeh,  2  Doug.  654;  mnoett  v. 
Jaung,  5  Bam.  &  0.  259. 

The  ohe(^  was  drawn  to  the  order  of  Mrs. 
Halpine.  It  was  only  through  her  that  title 
•conld  be  made.  As  she  did  not  indorse  it,  no 
title  naseed  either  to  the  Leather  Bonk  or  to  the 
Kercnanta  Bank. 

GrwDe$  V.  Am,  Exeh,  Bank,  17  N.  Y.  205; 
WMU  T.  Continental  Nat,  Bank,  64  N.  Y.  816; 
Sepif  T.  Bank  qf  Cfinctnnati,  85  U.  8.  18  Wall. 

Its  U.S. 


604  (21:  947);  Boston  d  A.  R  Go,  v.  Riehard- 
$071,  185  Mass.  475. 

Upon  a  question  of  the]  Statute  of  Limita* 
tioDs  the  lo(^  law  prevails. 

Davie  Y.  BnggB,  97  U.  S.  628,  637  (24: 1086, 
1089);  Barrett  v.  Holme$,  102  U.  S.  651  (26: 
291);  Henderson  v.  QHJfin,  80  U.  S.  5  Pet  151 
(8:  79). 

The  law  as  established  bv  the  decisions  of 
the  New  York  courts  barred  the  suit. 

Leonard  v.  Pitney,  AUen  v.  Mille,  Foot  v. 
Farrington,  and  Cent  Nat.  Bank  v.  North 
River  Bank,  supra;  Bank  of  UOea  v.  Childs, 
6  Cow.  288;  Argall  v.  Bryant,  1  Sandf.  98: 
BordweUv.  OoUie,  45 N.  Y.  494. 

The  foreery  of  the  indorsement  constltutea 
an  immediate  breach  of  the  warranty  of  its 
genuineness. 

U,  8,  Bank  v.  Daniel,  supra;  Wileoz  v. 
Plummer,  29  Q.  S.  4  Pet.  172  (7:  821). 

If  to  make  perfect  the  ri^bt  of  action  of  the 
Merchants  Bank  for  breach  of  warranty  re- 
quired it,  the  case  showed  that  that  Bank  bad 
yielded  up  its  possession  to  a  title  paramount 
to  its  own. 

Case  V.  EaU,  24  Wend.  102;  8u)eetman  v. 
Prince,  26  N.  Y.  224;  Burt  v.  Dewey,  40  N.  Y. 
288;  MeOiffln  v.  Baird,  62  N.  Y.  829;  Converse 
V.  if»n^.21Hun,  867. 

The  fulure  by  the  Merchaiits  Bank  to  tender 
the  check  to  the  Leather  Bank  and  to  demand 
payment  precluded  a  recovery,  on  any  theory 
of  the  case  upon  which  it  can  be  held  that  the 
claim*  was  not  barred  by  the  Statute  of  Limita- 
tions. 

8euthwiek  v.  First  Nat.  Bank,  84  N.  Y.  420, 
480;  8eholey  v.  Hals^,  72  N.  Y.  578,  582; 
Stephens  v.  Bd.  of  Education,  8  Hun,  712;  Alh 
bott  V.  Draper,  4  Denio,  51. 

Mr.  John  E.  Borrill,  for  defendant  in 
error: 

The  cause  of  action  did  not  accrue  until 
June,  1877,  when  the  British  Bank  for  the  first 
time  obiected  to  being  charged  with  the  amount 
of  the  check. 

Merchants  Nat.  Bank  v.  First  Nat.  Bank,  8 
Fed.  Rep.  66;  U.  8.  v.  Bank,  6  Fed.  Rep.  852; 
Cowper  V.  Oodmond,  9  Bing.  748;  8.  C.  28  E. 

C.  L.  R  453;  Churchill  v.  Bertrand,  2  Gale  A 

D.  551;  Ripley  v.  Withee,  27  Tex.  14. 

The  money  was  paid  bv  the  Merchants  Bank 
to  the  Leather  Bank  under  a  mistake  of  fact 
as  to  the  genuineness  of  the  indorsement  of  the 
check  by  the  payee.  An  action  to  recover  back 
money  paid  under  a  mistake  of  fact  cannot  be 
maintained  until  notice  of  the  mistake  has 
been  given  and  a  demand  for  repayment  of  the 
money  made. 

Souihtciek  v.  First  Nat.  Bank,  84  N.  Y.  430; 
8harkey  v.  MansjUld,  90  N.  Y.  229;  Stephens 
V.  Bd.  ofEdveation,  3  Hun,  715;  U.  8.  v.  Bank^ 
6  Fed.  Kep.  852;  Freeman  v.  Jeffries,  L.  R.  4 
Exch.  189;  Marine  Nat.  Bank  v.  City  Bank, 
59  N.  Y.  67;  Bank  v.  Bank,  91  N.  Y.  108; 
Oanley  v.  City  Nat.  Bank,  98  N.  Y.  495;  Smi- 
ley v.  Fry,  1  Cent.  Rep.  510,  100  N.  Y.  263. 

A  transferee  of  securities  is  not  bound  to 
notify  the  transferrer  of  a  lack  of  genuineness 
of  the  securities  or  of  the  title  thereto,  until  the 
lapse  of  a  reasonable  time  after  the  discovery 
of  the  fact 

U,  8.  v.  Bank,  6  Fed.  Rep.  855;  Iih'ank  t. 

ttt 


26-89 


SUFBEUB  Ck>T7BT  OF  THB  UnITSD  BtATBS. 


Oct.  Terit^ 


Lanier,  91  N.  T.  116;  Eeid&r  v.  Eaieh,SQ  N. 
y .  614;  Canal  Bank  v.  Bank,  1  Hill  (N.  Y.)  291. 

The  Leather  Bank  owed  no  duty  to  the 
plaintiff  in  error  to  examine  and  ascertain 
-whether  the  indorsement  was  genuine,  before 
the  check  was  paid. 

torn  M}xch.Bank  v.  Nasiau  Bank,91  N. Y.  74; 
Crawford  v.  Weit  Bide  Bank,  1  Cent.  Bep.  258, 
100  N.  Y.  51;  WhiU  v.  Bank,^  N.  Y.  820; 
Eolt  V.  Bosa,  54  N.  Y.  475;  2  Dan.  Neg.  Inst. 
1668;  MaHne  Nat,  Bank  y.  NaL  City  Bank, 
69  N.  Y.  67. 

Negttgence  in  making  a  payment  Is  no  de- 
fense to  an  action  to  recover  liSack  money  paid 
under  a  mlrtake  of  fact 

KingiUm  Bank  ▼.  Eltinge,  40  N.  Y.  891; 
Mayer  v.  Mayor  of  N,  7.  68  N.  Y.  455. 

The  decision  in  91  N.  Y.  106,  settled  the 

Suestion  in  controyersv  here  against  the  plaint- 
I  in  error ;  and  notice  of  the  institution  of 
that  action  having  been  given  to  it,  the  Judg- 
ment recovered  in  that  action  is  conclusive  as 
to  the  right  of  the  Merchants  Bank  to  recover 
in  this  action.  . 

Bobbim  v.  Chicago,  71  U.  8.  4  Wall.  657  (18: 
427);  ClUcMO  v.  Bobbins,  67  U.  8.  2  Black,  418 
(17: 298);  Baser  ▼.  Match,  86  N.  Y.  614. 

133]  jfr,  JusUee  Gray  delivered  the  opinion  of 
the  court: 

The  principal  question  arfiiied  is  whether 
this  action  was  barred  by  the  Statute  of  Limit- 
ations of  New  York,  by  which  any  action  upon 
a  contract,  obligation  or  liability,  expressed 
or  implied,  except  a  Judgment  or  a  sealed  In- 
[34]  Btrument,  must  be  brought  within  six  y^ars 
^ter  the  cause  of  action  accrues.  Code  1865, 
%  91;  Code  1876,  §  882. 

The  question  then  is  whether,  if  a  bank,  up- 
on which  a  check  is  drawn  payable  to  a  par- 
ticular person  or  order,  pays  the  amount  of 
the  check  to  one  presenting  it  with  a  forg^ 
indorsement  of  the  payee's  name,  both  parties 
iupposing  the  indorsement  to  be  genuine,  the 
right  of  action  of  the  bank  to  recover  back  the 
money  from  the  person  so  obtaining  it  accrues 
immediately  upon  the  payment  of  the  money, 
or  only  after  a  demand  for  its  repayment 

In  order  to  avoid  confusion  in  dealing  with 
this  Question,  it  is  important  to  keep  in  mind 
the  difference"  between  the  liability  of  a  bank 
to  a  depositor,  and  the  liability  to  the  bank  of  a 
person  who  has  received  money  from  it  upon 
a  forged  check  or  order. 

It  Is  true  that  the  liability,  in  either  case,  is 
that  of  debtor,  not  that  of  trustee  or  bailee ; 
but  there  the  resemblance  ceases. 

The  specific  money  depoeited  does  not  re- 
main the  money  of  the  depositor,  but  becomes 
the  property  oi  the  bank,  to  be  Invested  and 
used  as  it  pleases;  its  obligation  to  the  depositor 
is  only  to  pay  out  an  equal  amount  upon  his 
demand  or  order ;  and  proof  of  refusal  or  neg- 
lect to  pay  upon  such  demand  or  order  Is 
necessary  to  sustain  an  action  by  the  depositor 
against  the  bank.  The  bank  cannot  discharge 
its  liability  to  account  with  the  depositor  to 
the  extent  of  the  deposit,  except  by  payment 
to  him,  or  to  the  holder  of  a  written  order  from 
him,  usually  in  the  form  of  a  check.  If  the 
bank  pays  out  money  to  the  holder  of  a  check 
upon  which  the  name  of  the  depositor,  or  of  a 
payee  or  indorsee,  is  forged,  it  is  simply  no 
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payment  as  between  the  bank  and  the  deposit- 
or; and  the  legal  state  of  the  account  betweeo 
them,  and  the  legal  liability  of  the  bank  to 
him,  remain  Just  as  if  the  pretended  payment 
had  not  been  made.  First  mu.  Bank  v.  WhiU 
man,  94  U.  8.  848  [24:  229]. 

But  as  between  the  bank  and  the  person  ob- 
taining money  on  a  forged  check  or  order,  the 
case  is  quite  different  The  first  step  in  bring- 
ing about  the  payment  is  the  act  of  the  holder 
of  the  check,  in  assuming  and  representing 
himself  to  have  a  right,  which  he  has  not,  to 
receive  the  money.  One  who  by  presenUng  [35] 
forged  paper  to  a  bank  procures  the  payment  m 
the  amount  thereof  to  him,  even  if  he  makes  no 
express  warranty,  in  law  represents  that  the 

per  is  genuine,  and,  if  the  payment  is  made  in 

Qorance  of  the  f  orseiy,  is  liable  to  an  action  1^ 

e  bank  to  recover  oack  the  money  which,  ia 
equity  and  good  conscience,  has  never  ceased 
to  be  its  property.  It  Is  not  a  case  in  which  a 
consideration,  which  has  once  existed,  fails  by 
subsequent  election  orjother  act  of  either  par- 
ty, or  of  a  third  person ;  but  there  Is  never,  at 
any  stage  of  the  transaction,  any  consideratioa 
for  the  payment  Espy  v.  Bank  of  Cincinnati, 
85  U.  8.  18  Wall  604  [21:  947J;  Gumey  t. 
Womersley,  4  £1.  &  Bl.  188;  Cabot  Bank  y. 
Morton,  4  Gray,  156;  Aldrich  v.  Jackson,  5  R 
L  218;  WhiU  y.  ConUnental  Nat.  Bank,  64  N. 
Y.  816. 

Whenever  money  Is  paid  upon  the  repre- 
sentation of  the  receiver  that  he  has  either  a 
certain  title  in  property  transferred  in  con- 
sideration of  the  payment  or  a  certain  author* 
ity  to  receive  the  money  paid,  when  in  fact  he 
has  no  such  title  or  authority,  then,  although 
there  be  no  fraud  or  intentional  misrepresenta- 
tion on  his  part  y^t  there  is  no  conslderatioo 
for  the  payment;  and  the  money  remains,  in 
equity  and  good  conscience,  the  property  of 
the  payer,  and  may  be  recovered  back  by  him, 
without  any  previous  demand,  as  money  had 
and  re<xived  to  his  use.  His  right  of  action 
accrues,  and  the  8tatute  of  Limitations  begina 
to  run,  immediately  upon  the  payment 

Thus,  in  the  wnj  case  of  Bree  y.  Hdbech,  3 
Doug.  654,  where  an  administrator  received  the 
amount  of  the  mortgage  money  upon  his  assign- 
ment of  a  mortgage  purporting  to  be  made  to 
the  deceased,  but  In  fact  a  forgery,  of  which 
both  i^oties  were  i^orant,  it  was  held,  by  Lard 
Mansfield  and  tibe  Court  of  King's  Bench,  that 
the  right  of  action  to  recover  back  from  the  ad- 
ministrator the  money  so  paid  was  barred  by 
the  Statute  of  Limitations  in  six  years  from  tbia 
time  of  the  payment 

So,  in  Uttca  Bank  y.  Van  Qieson,  18  Johns. 
485,  where  a  promissory  note  payable  at  the 
Bank  of  Geneva  was  left  by  the  indorsers  with 
the  Utica  Bank  for  coUection,  and  sent  by  it  to 
the  Bulk  of  Geneva  for  that  purpose,  and  the 
amount  was  afterwards  paid  by  the  Utica  Bank 
to  the  indorsers  upon  the  mistaken  supposition  [36] 
that  it  had  been  paid  to  the  Bank  of  Geneva  by 
the  maker,  when  in  fact  it  had  not,  and  it  was 
not  pretended  that  the  XJUca  Bank  had  been 
guilty  of  any  negligence,  the  Supreme  Court  of 
New  York  held  that  notice  of  the  fact  that  the 
note  had  not  been  paid  by  the  maker  was  un- 
necessary to  msintain  an  action  by  the  Utica 
Bank  to  recover  back  the  money  from  the  tai- 
dorsers;  and  Chirf  Justice  Spencer  said:  "Tha 
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plaiotiffs'  ground  of  action,  then,  is  that  the 
money  was  paid  to  the  defendants  under  a  mis- 
take of  facts.  The  defendants  are  not  bailees 
or  trustees  of  the  money  thus  received.  It  was 
paid  and  received  as  their  money,  and  not  as 
money  to  be  kept  for  the  plaintiffs.  In  such  a 
case.  It  was  not  necessary  to  make  a  demand 
prior  to  the  suit;  for  a  request  was  not  essential 
to  the  maintenance  of  the  action;  nor  did  the 
defendants'  duty  to  return  the  money  erro- 
neously paid  arise  upon  request." 

In  Bank  of  United  States  v.  Daniel,  the  ac- 
ceptor and  indorsers,  upon  taking  up  a  bill  of 
exchange  for  $10,000,  which  had  been  duly  pro- 
tested for  noD  payment,  paid  10  per  cent  as  dam- 
ages, under  a  mistake  as  to  the  local  law  upon 
tEe  subject.    Upon  a  bill  in  equity  to  relieve 
against  the  mistake  and   recover  back  the 
monev,  this  court,  while  holding  that  such  a 
mistake  gave  no  ground  for  reSef.  also  held 
that,  if  it  did,  the  Statute  of  Limitations  ran,  in 
equity  as  well  as  at  law,  from  the  time  of  the 
phyment,  saying:   "If  the  $1,000  claimed  as 
da  maces  were  (iid  to  the  bank  at  the  time  the 
hill  of  exchange  was  taken  up,  then  the  cause 
of  action  to  recowr  the  money  (had  it  been  well 
founded)  accrued  at  the  time  the  mistaken  pay- 
ment was  made,  which  could  have  been  rectified 
Id  equity,  or  the  money  recovered  back  by  a  suit 
at  law.'*^  87  U.  8.  12  Pet  82,  56  [9: 989.  998]. 
In  D^^v.  Wareham,Ti/Lei.  438,  the  Supreme 
Judicial  Court  of  Massachusetts,  speaking  by 
OkirfJtuUce  Shaw,  held  t^at  a  party  receiving 
money  in  advance  on  a  contract  wluch  he  had 
DO  authority  to  make,  and  afterwards  refused 
to  fulfill,  was  liable  to  the  other  purty  in  an 
•ction  for  money  had  and  received,  without 
averment  or  proof  of  any  previous  demand. 
And  in  Sturgie  v.  Preston,  184  Mass.  872,  where 
[37]    land  was  sold  for  a  certain  sum  by  the  square 
foot,  and  the  purchaser,  relying  on  the  vendor's 
statement  of  the  number  of  feet,  made  payment 
accordingly,  and  afterwards  discovereothat  the 
number  had  been  overstated,  but  disclaimed  all 
chaige  of  fraud  or  fraudulent  concealment  on 
the  part  of  the  vendor,  it  was  held  that  the 
right  of  action  to  recover  back  the  excess  paid 
accrued  immediately,  without  any  previous  de- 
mand, and  was  barred  by  the  Statute  of  Lim- 
itations in  six  years  from  the  date  of  the  pay- 
ment.   See  also  Earle  v.  Bidtfard,  6  Alien,  649; 
BUthen  v.  Lovering,  58  Maine,  487. 

The  Judgment  of  the  circuit  court  in  the  pres- 
ent case  appears  to  have  been  based  upon  the 
decision  in  Merckante  NatUmai  Bank  v.  First 
National  Bank,  4  Hughes,  9.  which  proceeds 
upon  grounds  inconsistent  with  the  principles 
and  authorities  above  stated,  and  cites  no  case 
except  the  very  peculiar  one  of  Qnoper  v.  Ood- 
mond,  9  Bing.  748;  8.  0.  8  Moore  &  S.  219;  in 
which  the  right  of  action  to  recover  back  money 
paid  for  a  grant  of  an  annuity,  the  memorial  of 
which  was  defective,  was  held  not  to  accrue 
until  the  grantor  elected  to  avoid  it  on  that 
gwmnd,  the  annuity  apparently  being  consid- 
«ea  as  not  absolutely  void,  bnt  as  voidable 
omy  at  the  election  of  the  grantor.  See 
ChurehiUY.Bertrand,S(i,  B.  K  S.  608;  A  0. 
2Gale&D.  548. 

Although  some  of  the  opinions  of  the  Court 
w  Appeals  of  New  York,  iu  the  cases  cited  at 
we  bar.  contain  dicta  which,  taken  by  them- 
Wves  and  without  regard  to  the  fads  before 

iwu.s. 


the  court,  might  seem  to  support  the  position  of 
the  defendant  in  error,  yet  the  Judgments  in 
those  cases,  upon  full  examination,  appear  to 
be  quite  in  accord  with  the  views  which  we 
have  oxor^ssed 

The  cases  of  Thomion  v.  Bank  of  British 
North  America,  82  N.  Y.  1,  and  Bank  of  BriC- 
ish  North  America  v.  Merchants  NdiionalBank, 
91 N.  Y.  106,  were  actions  by  depositors  against 
their  respective  bankers,  and  were  therefore 
held  not  to  be  barred  until  six  yean  after  de- 
mand. 

In  Southwick  ▼.  First  National  Bank,  84  N. 
Y.  420,  the  decision  was  that  there  was  no  such 
mistake  as  entitled  the  party  paying  the  money 
to  reclaim  it;  and  in  Sharkey  v.  Mantfleid,  90 
N.  Y.  227,  it  was  adjudged  that  money  paid  by  [38 
mistake,  but  received  with  full  knowledge  of 
all  the  factB,  might  be  recovered  back  without 
previous  demand;  and  what  was  said  in  either 
opinion  as  to  the  necessity  of  a  demand  where 
both  parties  act  under  mistake  was  Mter  dictum. 

Two  other  cases  in  that  court  were  decided 
to^ether,and  on  the  same  day  as  Bank  qf  British 
North  America  v.  Merchants  Bank,  above  cited. 

In  one  of  them,  the  defendant^  who  had  in- 
nocently sold  to  the  plaintiffs  a  forged  note  aa 
genuine,  and,  upon  being  informed  of  the  for- 
gery and  requested  to  pay  back  the  purchase 
mone:^,  had  expressly  promised  to  do  so  if  the 
plaintiffs  should  be  obliged  to  pay  a  third  per- 
son to  whom  thev  had  in  turn  sold  the  note, 
were  therefore  held  not  to  be  discharged  from 
their  liability  to  refund  by  the  plaintiffs'  hav- 
ing awaited  the  determination  of  a  suit  by  that 
person  against  themselves,  before  returning  the 
note  to  me  defendants.  Frank  v.  Lanier,  91 
N.  Y.  112. 

In  the  other  case,  a  bank  which  had  paid  a 
check  upon  a  forged  indorsement  supposed  by 
both  parties  to  be  genuine,  was  held  entitled  to 
recover  back  the  money,  with  interest  from  the 
time  of  payment — ^necessarily  implying  that  the 
right  of  action  accrued  at  that  time.  Com  Bay 
change  Bank  t.  Nassau  Bank,  91  N.  Y.  74. 

In  the  case  at  bar,  as  in  the  case  last  cited,  the 
plaintiff's  right  of  action  did  not  depend  upon 
any  express  promise  bv  the  defendant  after  the 
discoverv  of  the  mistake,  or  upon  any  demand 
by  the  plaintiff  upon  the  defendant,  or  by  the 
depositor  or  any  other  person  upon  the  plaint- 
iff; but  it  was  to  recover  back  the  money,  as  paid 
without  consideration,  and  had  and  received  by 
the  defendant  to  the  plaintiff's  use.  That  right 
accrued  at  the  date  of  the  payment,  and  was 
barred  by  the  Statute  of  Limitations  in  six  years 
from  that  date.  For  this  reason,  without  con- 
sidering any  other  ground  of  defense,  the  order 
mnst  be: 

Judgment  reversed,  and  case  remanded  to  the 
dreuit  Court,  mth  directions  to  set  aside  the  mt- 
dict  and  to  order  a  new  trial, 

Mr,  JusUce  Blatchford  did  not  sit  in  this       [39 
case,  or  take  any  part  in  the  decision. 


WESTERN  UNION   TELEGRAPH  COM- 
PANY, Plff.  in  Err,, 

V. 

COMMONWEALTH  OF  PENNSYLVANIA. 

(See  a  a  Reporter*9  od.  89-40.) 

^ute  tax  on  telegraph  messages, 
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t-S8  8upii£ME  CocBT  or  thk  Ukitkd  Statbb. 

TtasOonuiiDD wealth  of  PennaylTanla  la  not  en- 
titled  to  Koover  of  Ktaleciapb  oompanj' laz«a  o 


'WeSTkphlo  meaansea    aeot,  exoapt  In    roferanM 

i . .i.-d  wholly  rtthln  the  Slate, 

T.  TVoai,   lOSU.  B.  «0j» 

niRatterman  t.  WMam  Union  lU.  Oo.  U7  D.  & 


WMeraVnion  IW.  On.  r 
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Bubnutted  OA-iS.  ^8.     Deeidtd  Oct.  Mt,  1388. 

_  ERROR  to  tbe  Supreme  Court  of  the 
_L  Slate  of  Pennsylvania,  to  reriew  a  Judg' 
ment  against  plaiotlS  la  error  for  tutu  00  tele' 


lu 

.gruihic 

Tbe  facts  ai 

Reported  below,  110  Pa.  406. 

Mattrt.  M,  E.  01a»t*daDd  Broan  AWdlt, 
forplaiotiS  in  error: 

The  domidl  of  K  corporatioii  to  tlie  State  ol 
Ha  origin. 

Potter,  Corp.  g  10, 

It  cannot  niigTBte  to  another  »o\enignij. 

Sank  of  Augusta  t.  BarU,  38  TJ.  S.  18  PeL 
68(1  (10:  W)0);  Rtui  v.  Va.  76  U.  S.  8  Wall.  16G 
(18:  357);  St.  Louit  T.  Ftrrg  Cb.  78  U.  a  11 
Wall.  428  <20:  193). 

The  power  of  taxation  to  nectMarHy  limited 
to  subjects  within  theJuriBdiction  of  the  Btate. 

MeOuUock  y.  M±  4  Wheat.  420  (4:  607); 
Eayt  V.  raiijU  Mail  SlMmihip  Oi.  68  U.  &  11 
How.  596  UG:  264);  Morgan  v.  FtMrham,  88  U. 
8.  16  WolL  4T1  (21:  808);  ftopia,  Hogt.  v. 
Qmri.  of  Taxa.  Z8  N.  T,  224;  P»t^-v. 
Oomrt.  ofTaxei,  5S  N.  T.  242;  StaU  t.  EngU, 
84  N.  J.  Law,  426;  Oloutater  Farrj/  Co.  r.  Pa. 
114  U.  S.  196  (20:  168);  Slate  Freight  Toa,  BS 
IT.  S.  IS  Wall.  232  (21: 146). 

The  interstate  bualDeBs  of  a  telegraph  com- 
pany is  not  subject  to  state  tazanon  lit  any 

ietoup  T.  Port  of  Mcbae,lS7V.  8.  640(82! 
811);  mUing  v.  JfuA.  116  U.  S.  446  C20:  6U1}| 
IHekan!  v.  PuKman  SoulliM-n  Car  Co.  117  U, 
S.  34  (29:  786);  Wabai/i  tte.  R.  Go.  t.  10.  UC 
0.  8.  5B7  (80:  244);  Piwyo  v.  JftA  121  U.  a 
280  (80:  888):  PAtJa.  tfe.  aUamAip  Co.  t.  Al 
122  n.  8.826(31:1200). 

A  State  cannot  regulate  or  tax  the  Opera- 
tlODi  or  objects  of  interstate  or  foreign  com- 

H.  A  St.  Jo.  R.  Oo.  Y.  Suim,  95  tJ.  8.  461 
(34:  627);  Cboi  t.  R*.  97  U.  S.  566  {24:  1016)i 
Ovy  T.  Baitimore,  100  U.  8.  434  (26:  748); 
W^Aer  T.  Fa.  103  U.  S.  844  (26: 565);  Moran  V. 
JV.  0.  112  U.  8.  69  (38:  653);  Walling  v.  Midi., 
Piekard  v.  Pullman  Southern  Oar  Uo.,  ffoioj/ 
tte.  S.  Oo.  V.  JU.,  and  Farvo  t.  MieA.  tupra, 
ttoibim  T.  Oittbi/  Co.  Tax.  Ditt.  130  U.  a  48( 
(80:694). 

Mtitr*.  Jottn  F.  SMndersan,  Ap.  J(<y 
0«n.,  and  W.  8.  Kirkp&trlek,  AttgOm., 
for  defendant  in  error. 

Mr.  Chief  Juitiae  FiiU«r  delivered  the  opln 
Ion  o(  the  court: 

Judgment  was  rendered  against  plaintiff  il 
orror  lor  taxes  on  telegraphic  messages  senl 
from  point  to  point  within  the  StateofPennsyl 
Tanla;  on  messuges  sent  from  points  wilbiu  tU( 
State  to  poinis  in  other  Stales;  on  message) 
•eot  from  points  in  other  Blates  to  points  wilhii 
Dm  8ute,  and  on  messages  sent  to  and  from 
points  in  other  States,  which  passed  over  linei 
portly  within  Hie  State;  and  the  record  disclosei 
the  several  amounts  of  taxes  upon  the  several. 
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«kid  KIdd  for  tbe  nnl&wful  manufacture  and 
■ale  of  intoiIcatiDg  liauors  be  abated  aa  a  nul- 
«uice,  and  that  the  said  Kidd  be  perpetually  en- 

eioed  from  the  manufacture  therein  of  all 
toxlcaliug  llouora,  Tb«  provisions  of  the 
law  under  which  these  proct^dlnes  were  loBtl- 
tuted  are  found  in  chapter  6,  tule  II.  of  the 
Code  of  Iowa,  amended  by  chapter  149  of  the 
Acts  of  tbe  General  Assemblj  fn  1884.  The 
sections  necessary  to  be  quoted  for  the  pur- 
poses of  this  decuion  are  as  follows; 

Section  1S28  provides: 

No  penon  itaall  n  r. 

tata  owrk.  sl««vr<)  c  r. 

•or  intoxicating  1  ir 

piorldeil;  and  Out  k  B, 

wttta  intent  on  tbe  >r 

•ay  penon  acting  u  r- 

tDtafOD.  to  aetl  the  I  7 

to  tbe  provlslona  o  >- 

blblled;   and  the  In  >- 

aether  wltli  the  Tea  Is 

oeclared  a  nulsano  d 

te^t  with  aa  herein 

Bectlon  1S24  provides: 

Rodiina  In  this  chapter  t  r- 

Ud  tha  aale  by  the  Imports  d- 

tbe  laws  of  tlie  United  Stat  r- 

tatlon  of  niah  Uqnon  and  h] 

•ocii  iavK    ProvbUd.  Hwi  lie 

time  of  laid  aale  by  aald  1  le 

original  caain  or  packasee  m 

Imported,  and  in  quanOtlei  d- 

tttlM  m  which  the  lavs  <  e- 

C*  ineb  liquora  to  be  I  17 

In  aald  oriirinal  caaki  Id 
aoantltlfls  onlj;  and  nothl 


'S  prescribes  a  penalty  for  a  viola- 
tion of  the  law  by  manufacturers,  as  follows: 
Srerr  penon  who  shall  manufaoture  any  Intozl- 
(attng:  liquora  aa  in  this  obapcer  prohibited,  shall  be 
deemed  sulKy  of  a  misdemeanor,  and  upon  bis  flrst 
ooDTloilon  for  said  offenae  ahall  pay  a  One  ol  tna 
mmdied  dollars  and  coeta  of  proseoutlon,  or  t>c  im- 
pilsaoed  In  tbe  coun^  iajl  not  to  exceed  sli 
months;  and  on  his  seoond  and  every  snbeequeac 
ooDTlotlon  for  said  offense  he  shall  payaflneof  not 
IBM  than  five  hundred  dollaia.  nor  more  than  one 
thounnd  doUara,  and  costs  ot  prosecution,  and  be 
taiprlsoned  In  tbe  county  jail  one  year. 

Section  1G26  deflnes  who  may  be  permitted 
to  manufacture  under  the  law,  and  for  what 
pnrpoee  the  manufacture  may  be  carried  on, 
■1  follows: 

Any  ottlien  cf  the  Stats,  except  hotel  kaepcn, 
ksepenof  taloone,  eating- houses,  Krooery  keepers, 
and  oonfeotloneiB,  <s  hereby  permitted,  within  tbe 
oouoty  of  hlirealdenoe.  to  manufacture  urbuyand 
•ell  [ntoilcaOng  liquors  for  meohanlcal.  medicinal, 
mlinary,  or  sacramental  purposes  only,  provided 
■8  shall  Dim  otnaiD  pemiiBslon  from  the  board  of 
supcrvlsora  of  the  oouaty  m  which  luoh  btumeas 
It  ooDdocted,  aa  follows. 

Sections  IS^T  and  1S29  provide  for  tbe  man- 
ner of  obtaining  tbe  permit,  and  section  1530 
set*  out  the  conditions  onder  which  it  may  be 
granted.     It  is  as  follows: 

Atsoch  final  hearinK,  any  resident  of  tbe  oounty 
Bay  appear  and  sliow  oaose  wby  auoh  permit 
sbonld  not  be  sranted;  and  the  same  shall  be  re- 
tawa,nale«  the  boardshallbe  fully  satlsaed  that 
Vl  the  tequlTsmenla  of  the  law  have.  In  all  reapeo^ 
•Mm  tuIlT  compiled  with,  that  the  applicant  Is  a 
P*son  of  >ood  moral  ohsraoter,  and  that.  taUos 
Wo  oonMeratlon  the  want*  of  the  localitvandtbo 
ooDilNr  of  permits  alreai^  Bianted.'suoli  permit 
vcold  be  nnocmary  and  proper  for  the  aocommo- 
tUkn  of  tbe  nelsbborbood. 

The  maaofacttuer,  like  the  teller,  la  required 


to  make  montbljreports  to  thecouDty  auditor, 
the  evident  purpose  of  the  requirement  belni; 
to  show  whether  or  not  the  holder  of  a  permit 
was  manufacturing  or  selling  in  oomptiance 
with  the  law. 

Section  1543  provides  for  proceedings  in 
equity  to  abate  and  enjoin  unlawful  manufact- 

The  averments  of  tbe  petition  are.  In  sub- 
stance, that  the  distillery  deacrlbed  therein  was 
erected  by  said  J.  S.  Kidd  for  the  manufacture 
of  Inloxicating  liquors,  contrary  to  the  statute 
of  Iowa;  that  saia  Eidd  had  been,  ever  aioce 
tbe  4th  of  JUI7, 1884,  and  issilll,  engaged  in  the 
manufacture  of  intoxicating  liquors,  upon 
the  premises  aforesaid,  for  other  than  mechani- 
cal, medicinal,  culinary  and  sacramental  pur- 
poses; with  tbe  concluding  averment  "  that  the 
defendant  manufactures,  keeps  for  sale  and 
sella,  within  this  State  and  at  the  place  afore- 
said, intoxicating  liquors,  to  be  taken  out  of 
that  Stale  and  there  used  as  a  beverage,  and  for 
other  purposes  than  for  mechanical,  medicinal, 
culinaij  and  sacramental  purposes,  coatnty  to 
the  statute  of  Iowa." 

Eidd  in  his  answer  specifically  pleaded  that 
he  Is  now,  and  has  been  ever  dnce  tbe  4tb  of 
July,  1884,  authorized  by  the  board  of  super- 
visors to  manufacture  and  sell  intoxicating 
liquors,  except  as  prohibited  b^  law;  aod  that, 
in  the  manufacture  and.  sale  of  liquors,  this  de- 
fendant has  at  all  limes  complied  with  the  re- 
Snirementa  of  the  law  In  that  behalf.  Upon 
le  trial  it  was  proved  by  uodispuied  evidence 
thai  Kidd  held  each  year,  from  July  4,  18*4,  a 
permit  regularly  issued  from  the  boanl  of  su- 
pervisors of  Polk  County,  covering  the  period 
of  the  alleged  violations  of  law,  authorizing 
him  to  manufacture  and  sell  intoxicating 
Uquors  for  mechanical,  medicinal,  culinary 
and  sacramental  purposes;  that  his  monthly 
reports,  made  on  oath,  in  compliance  with  the 
requirements  of  the  law,  show  that  there  were 
no  sales  for  mechanical,  medicinal,  culinary 
and  sacramental  or  any  other  purpose,  In  the 
State  of  Iowa;  and  that  all  the  manufactured 
liquors  were  for  exportation  and  were  sold  out- 
side of  the  Slate  ol  Iowa.  A  decree  was  ren- 
dered against  Eidd.  ordering  that  the  said  dis- 
tillery be  abated  as  a  nuisance,  according  to  [S) 
the  prnyer  of  the  petitioner,  and  enjoining  said 
Eidd  from  the  manufacture  therein  of  any  and 
all  intoilcatins  hquors.     On  appeal  to  tbe  Su- 

Ereme  Court  of  Iowa  this  decree  was  affirmed 
y  that  court    Hence  this  writ  of  error. 

Marrt.  Benjamin  Earrit  Brea$l«r  and  F.  W. 
Lehmmnn,  for  plaintiff  in  error: 

Where  the  subject  is  national  in  its  character, 
the  power  of  Congress  is  exclusive  of  all  state 
authority. 

HWton  T.  Mo.  91  U.  8.  375  (83:347);  MobOt 
Oa.  V.  KimbaU,  102  D.  8.  691  ^6:288);  Brwin 
V.  Hoittton.  114  0.  8.  623  (89:257). 

The  nonexercise  of  its  power  by  Oongresj  is 
tantamount  to  a  declaration  that  such  com- 
merce shall  bs  free. 

ffoiosft  tta.  B.  Oo.  V.  la.  118  U.  8.  667 
(80:344);  PaJutngtr  Oata.  48  U.  B.  T  How.  41« 
(18:768). 

Intoxlcadng  liqnon  are  property,  and  traffic 
In  them  is  wiuiin  the  meanug  of  tbe  term  com- 
mtrce  in  Ifae  Federal  CoDstUuHon. 
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Boiton  Beer  Go.  t.  Mass.  97  U.  S.  26  (24:989); 
Monty  ▼.  Ameson,  25  Iowa,  888;  Qiobons  ▼. 
Ogden,  22  U.  S.  9  Wheat  1  (6:23). 

Exports  and  imports  stand  upon  predsel  j  the 
same  footing. 

Almy  V.  Ckd.  65  U.  B.  24  How.  169  (16:644); 
8taU  I^eight  Tax,  82  U.  S.  15  Wall.  282 
(21:146);  Phila.  eUs.  Steamship  Co.  ▼.  Fa.  122  U. 
S.  826  (80:1200);  Bobbins  y.  Shelby  Co.  Tax. 
JHst,  120  U.  S.  489  (80:694). 

The  limitation  of  authority  is  to  purely  do- 
mestic concerns. 

HaU  T.  DeOuir,  95  U.  8.  485  (24:547);  West- 
em  Union  Tel.  Co.  ▼.  Pendleton,  122  U.  8.  847 
(81:1187). 

The  State  must  not  encroach  upon  the  free 
exercise  of  the  power  vested  in  Congress  by  the 
Ck>nstitudon. 

Tieman  ▼.  Binker,  102  U.  8.  127  (26:104). 

The  police  power  cannot  be  set  up  to  control 
the  inhibitions  of  the  Federal  Constitution  or 
the  powers  of  Uie  United  States  Qovemment 
created  thereby. 

N.  0.  Gas  Co,  T.  La.  Light  Co.  115  U.  8.  650 
29:516);  Hannibal  d  St.  Jo.  B.  Co.  ▼.  Husen, 
>5  U.  8.  465(24:527);  Mayor  of  N.  T.  ▼.  Miln, 
86  U.  8. 11  Pet.  102  (9:648);  ChyLung  v.  Free- 
man, 92 XT.  8.  275(28:550);  PeopU'7.  Compagnie 
OSnSraU,  107  U.  8.  59  (27:888). 

The  States,  under  cover  of  exerting  their  po- 
lice powers,  may  not  substantially  prohibit  or 
burden  interstate  or  foreign  commerce. 

Mies  V.  Fries,  85  Iowa,  41;  Becker  v.  Betten, 
89  Iowa,  669;  Preston  v.  Brew,  88  Maine,  558; 
OrandaU  v.  Jto.  78  U.  8.  6  Wall.  85  (18:7^; 
Citizens  Savings  A  Loan  Asso.  v.  Topeka,  87  U. 
8.  20  WalL  655  (22:455);  State  v.  Saunders,  19 
Kan.  127. 

The  statute  contravenes  article  14  of  Amend- 
ments to  the  Constitution,  which  enacts: 
"  Nor  shall  any  State  deprive  any  person  of  life, 
liberty  or  property,  without  due  process  of  law." 

PumpeUyy.  Oreen  Bay  Co.  BO  U.  8. 18  Wall. 
177  (20:560);  Preston  v.  Drew,  and  CrandaU  v. 
Nev.  supra;  Be  Jacobs,  98  N.  Y.  98. 

Messrs.  C.  C.  Cole  and  John  S.  BunneUs, 
for  defendants  in  error: 

The  fact  that  intoxicating  liquors  are  an  ar- 
ticle of  commerce  does  not  deprive  the  State  of 
the  right  to  prohibit  their  manufacture. 

POMtnger  Cases,  48  U.  8.  7  How.  416  (12:758); 
Waum  V.  Mo.  91  U.  8.  275  (28:347);  SinHng 
Fund  Cases,  99  U.  8.  718  (25:496);  Mugler  v. 
Kansas,  128  U.  8.  628  (81:205). 

The  prohibition  of  the  manufacture  of  intox- 
icating liquors  Ib  within  the  police  powers  of  the 
State. 

Com.  V.  Alger,  7  Cush.  58;  Boston  Beer  Co.  v. 
Mass.  97  U.  8.  82(24:991);  SUme  v.  Miss.  101 U. 
8.  814  (25:1079);  License  Cases,  46  U.  8.  5  How. 
504(12:25(n;  Mayor  of  N.  F.  v.  Miln,  36  U.  8. 
11  Pet  102  (9:048);  Hannibal  dk  St.  Jo.  R  Co. 
V.  Husen,  95  U.  8.  468  (24:529);  State  v. 
Stucker,  58  Iowa,  496;  Thurlow  v.  Com.  46  U.  8. 
6  How.  586  (12:298). 

The  Iowa  Statute  does  not  contravene  article 
14  of  Amendments  to  the  Constitution. 

Mugler  y.  Kansas,  supra;  Pumpeily  y.  Oreen 
Bay  Co.  80  D.  8.  18  Wall  177  (20:560). 

L  ^  ^1      Mr.  Justice  Lamar  delivered  the  opioion  of 
the  court: 

The  Supreme  Court  of  Iowa,  in  its  opinion, 
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a  copy  of  which,  duly  authenticated,  is  found 
in  the  record,  having  been  transmitted  accord* 
ing  to  our  8th  Rule  of  Practice,  held  the  sec- 
tions  in  question  to  mean:  (1),  that  foieiga  in* 
toxicatinff  liquors  might  be  imported  into  the 
State,  ana  there  kept  for  sale  by  the  importer, 
in  the  original  packages  (or  for  transportation 
in  such  packages  and  sale  beyond  the  limits  of 
the  State);  (2),  that  intoxicating  liquors  might  be 
manufactured  and  sold  with  hi  the  State  for 
mechanical,  medicinal,  culinary  and  sacra- 
mental purposes,  but  for  no  other— not  even  for 
the  purpose  of  transportation  beyond  the  limits 
of  the  State;  (8),  that  the  statute  thus  construed 
raised  no  conflict  with  the  Constitution  of  the 
United  States,  and  was  therefore  valid. 

As  the  record  presents  none  of  the  exceptional 
conditions  which  sometimes  impd  this  court  to- 
disregard  inadmissible  constructions  given  by 
state  courts  to  even  their  own  state  statutes  and 
State  Constitutions,  we  shall  adopt  the  con- 
struction of  the  statute  of  Iowa  under  consid- 
eration, which  has  been  given  it  by  the  supreme 
court  of  that  State. 

The  questions,  then,  for  this  court  to  deter- 
mine are :  1.  Does  the  statute  as  thus  coDstrued 
conflict  with  section  8,  article  1,  of  the  Consti- 
tution of  the  United  States,  by  undertaking  to 
regulate  commerce  between  the  States?  and  2. 
Does  it  conflict  with  the  Fourteenth  Amend- 
ment to  that  Constitution  by  depriving  the 
owners  of  the  distUlery  of  their  property  therehn 
without  "  due  process  of  law  ?  All  of  the  as- 
signments of  error  offered  are  but  variant  state- 
ments of  one  or  the  other  of  these  two  prop- 
ositions. 

The  second  of  the  propositions  has  been  die- 
posed  of  by  this  court  in  the  case  of  Mugler  t. 
Kansas,  128  U.  8.  628  [31:205],  wherein  this 
very  question  was  raised  upon  a  statute  similar, 
in  ful  essential  respects,  to  the  provisions  of  the 
Iowa  Code  whose  validity  is  contested.  The 
court  decided  that  a  State  has  the  right  to  pro- 
hibit or  restrict  the  manufacture  of  intoxicannff 
liquors  within  her  limits;  to  prohibit  all  sale  ana 
traffic  in  them  in  said  State;  to  inflict  penalties 
for  such  manufacture  and  Bale;  and  to  provide 
regulations  for  the  abatement  as  a  common 
nuisance  of  the  property  used  for  such  forbid- 
den purposes;  and  that  such  legislation  bv  a 
State  is  a  clear  exercise  of  her  undisputed  police 
power,  which  does  not  abridge  the  liberties  or 
immunities  of  citizens  of  the  United  States,  nor 
deprive  any  person  of  property  without  doe 
process  of  law.  nor  in  any  way  contravenes  any 
provision  of  the  Fourteeoth  Amendment  of  tlie 
Constitution  of  the  United  States.  Upon  the 
authority  of  that  case,  and  of  the  numerous 
cases  cited  in  the  opinion  of  the  court,  we  con- 
cur in  the  decision  of  the  Iowa  courts  that  the 
provisions  here  in  question  are  not  in  conflict 
with  the  said  amendment  The  only  question 
before  us,  therefore,  is  as  to  the  relation  of  the 
Iowa  Statutes  to  the  regulation  of  oommeroe 
among  the  States. 

The  line  which  separates  the  province  of  fed- 
eral authority,  over  the  regulationof  commerce,, 
from  the  powers  reserved  to  the  States  has  en- 
gaged the  attention  of  this  oourt  in  a  great 
number  and.  variety  of  cases.  The  decisions  iu 
these  cases,  though  thev  do  not  in  a  single  in- 
stance assume  to  trace  that  line  throughout  ite 
entire  extent,  or  to  state  any  rule  farther  than 
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to  locate  the  line  in  each  particular  case  as  it 
arises,  have  almost  uniformly  adhered  to  the 
fundamental  principles  which  Chi^  Justice 
Marshall,  in  the  case  of  Oibbons  ▼.  Ogden,  22  U. 
8. 9  Wheat.  1  [6:28],  laid  down  as  to  the  nature 
and  extent  of  tne  grant  of  power  to  Congress  on 
this  subject,  and  also  of  the  limitations,  express 
and  implied,  which  it  imposes  upon  state  legis- 
lation with  regard  to  taxation,  to  the  control  of 
domestic  commerce,  and  to  all  persons  and 
things  within  its  limits,  of  purely  internal 
ooncerD. 

According  to  the  theory  of  that  great  opinion, 
the  supreme  authority  in  this  country  is  di- 
vided between  the  Government  of  the  United 
States,  whose  action  extends  over  the  whole 
Union,  but  which  possesses  only  certain  pow- 
ers enumerated  in  its  written  Constitution, 
and  the  separate  governments  of  the  several 
States,  which  retain  all  powers  not  delegated 
to  the  Union.  'The  power  expressly  conferred 
upon  Congress  to  regulate  commerce  is  abso- 
lute and  complete  in  itself,  with  no  limitations 
other  than  are  prescribed  in  the  Constitution;  is 
to  a  certain  extent  exclusively  vested  in  Con- 
gress, BO  far  free  from  state  action;  is  coexten- 
ilve  with  the  subject  on  which  it  acts,  and  can- 
not stop  at  the  external  boundarv  of  a  State, 
but  must  enter  into  the  interior  oi  every  State 
whenever  required  bv  the  interests  of  oom- 
meroe  with  foreign  Nations,  or  among  the 
several  States.  This  power,  however,  does  not 
comprehend  the  purely  internal  domestic  com- 
merce of  a  State  which  is  carried  on  between 
man  and  man  within  a  State  or  between  differ- 
ent parts  of  the  same  State. 

The  distinction  is  stated  in  the  following 
eomraehensive  ]anfl;uage: 

"The  genius  and  character  of  the  whole  gov- 
ernment seem  to  be  that  its  action  is  to  be  ap- 
plied to  all  the  external  concerns  of  the  Nation, 
and  to  those  internal  concerns  which  affect  the 
Stales  generallv;  but  not  to  those  which  are 
completely  within  a  particular  Statj,  which  do 
not  affect  other  States,  and  with  which  it  is  not 
necessary  to  interfere  for  the  purpose  of  exe- 
cuting some  of  the  general  powers  of  the  gov- 
ernment The  completely  internal  commerce 
of  a  State,  then,  may  be  considered  as  reserved 
for  the  St^e  itself.''^  p.  195,  [6:  70]. 

Referring  to  certain  laws  of  State  Legisla- 
tures which  had  a  remote  and  considerable  in- 
fluence on  commerce,  the  court  said  that  the 
acknowledged  power  of  the  State  to  regulate 
its  police,  its  domestic  trade,  and  to  govern  its 
own  people,  may  enable  it  to  legislate  over  this 
rabjcN!t  to  a  great  extent:  but  Uiese  and  other 
state  laws  of  the  same  kind  are  not  considered 
as  an  exercise  of  the  power  to  regulate  com- 
merce with  foreign  Nations  and  among  the 
several  States,  or  enacted  with  a  view  to  it;  but, 
on  the  contrary,  are  considered  as  flowing  from 
the  acknowleaged  power  of  a  State  to  provide 
for  the  safety  and  welfare  of  its  people,  and 
form  a  part  of  that  legislation  which  embraces 
everything  within  the  territory  of  a  State  not 
■wrendered  to  the  general  government  Sa- 
cwd,  however,  as  tnese  reserved  powers  are 
regarded,  the  court  is  particular  to  declare  with 
emphasis  the  supreme  and  paramount  author- 
«y  of  the  Constitution  and  laws  of  the  United 
^^{es,  relating  to  the  regulation  of  commerce 
^th  foreign  Nations,  and  among  the  several 
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States;  and  that  whenever  these  reserved  pow* 
ers,  or  any  of  them,  are  so  exercised  as  to  come 
in  conflict  with  the  free  course  of  the  powers 
vested  in  Congress,  the  law  of  the  State  must 
yield  to  the  supremacy  of  the  federal  authority, 
though  such  law  may  have  been  enacted  in  the 
exercise  of  a  power  undelegated  and  indisput- 
ably reserved  to  the  States. 

In  the  light  of  these  principles,  and  those 
which  this  court  in  its  numerous  decisions  has 
added  in  illustration  and  more  explicit  develop- 
ment, it  will  not  be  difficult  to  determine 
whether  the  law  of  Iowa  under  consideration 
invades,  either  in  purpose  or  effect,  the  domain 
of  federal  authority. 

To  support  the  affirmative,  the  plaintiff  in 
error  maintains  that  alcohol  is,  in  itself,  a  use- 
ful commodity,  not  necessarily  noxious,  and  is 
a  subject  of  propertv;  that  the  very  statute  un- 
der consideration,  by  various  provisions,  and 
especially  by  those  which  permit,  in  express 
terms,  the  manufacture  of  intoxicating  liquors 
for  mechanical,  medicinal,  culinary  or  sacra- 
mental purposes,  recognizes  those  qualities, 
and  expressly  authorizes  the  manufacture;  that 
the  manufacture  being  thus  legalized,  alcohol 
not  being  p^  M  a  nuisance,  but  recognized  as 
property  and  the  subject  of  lawful  commerce, 
the  State  had  no  power  to  prohibit  the  manu- 
facture of  it  for  foreign  sales. 

The  main  vice  in  this  argument  consists  in 
the  xmqualified  assumption  that  the  statute 
legalizes  the  manufacture.  The  proposition 
that,  supposing  the  goods  were  once  lawfully 
called  into  existence,  it  would  then  be  beyond 
the  power  of  the  State  either  to  forbid  or  im- 

gide  their  exportation,  may  be  conceded, 
ere,  however,  the  very  question  underlying 
the  case  is  whether  the  goods  ever  came  law- 
fully into  existence.  It  is  a  grave  error  to  say 
that  the  statute  "expressly  authorized"  the 
manufacture,  for  it  did  not;  to  say  that  it  had 
not  prohibited  the  manufacture,  for  it  had  done 
so;  to  say  that  the  goods  were  of  Iowa's  law- 
fid  manufactures,  K>r  that  is  substantially  the 
v'ery  point  at  issue.  The  exact  statute  is  this: 
"No  person  shall  manufacture  or  sell,  ...  di- 
rectly or  indirectly,  any  intoxicating  liquors, 
except  as  hereinafter  provided."  In  a  subse- 
quent section  it  is  provided  further,  that 
"Nothing  contained  in  this  law  shall  prevent 
any  persons  from  manufacturing  in  this  State 
liquors  for  the  purpose  of  being  sold  according 
to  the  provisions  of  this  chapter,  to  be  used  for 
mechanical,  medicinal,  culinary  or  sacramen- 
tal purposes."  Here  then  is,  first,  a  sweeping 
prohibition  against,  not  the  manufacture  anS 
sale;  not  a  dealing  which  is  composed  of  both 
steps,  and  *  consequently  must  include  manu- 
facture as  well  as  sale,  or,  e  eonverso,  sale  as 
well  as  manufacture,  in  order  to  incur  the  de- 
nunciation of  the  statute,  but  against  either 
the  sale  or  the  manufacture.  The  conjunction 
is  disjunctive.  The  sale  is  forbidden,  the  man- 
ufacture is  forbidden;  and  each  is  forbidden 
independently  of  the  other.  Such  being  the 
case,  on  the  subject  of  the  lawfulness  or  unlaw- 
fulness of  the  manttfacture  (which  is  the  point 
before  the  court),  it  is  useless  to  argue  as  to  tho 
conditions  under  which  it  is  permissible  to  hold 
intoxicating  liquors  in  possession,  or  to  sell 
them. 
Looking  again  to  the  statute,  we  find  that 
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the  unqualified  probibition  of  any  and  all  man- 
ufacture made  by  section  1528  w  by  the  joint 
operation  of  a  proviso  in  section  1524  and  of 
sections  1526  and  1580,  modified  by  four  ex- 
ceptions, viz. :  sale  for  mechanical  purposes,  to 
an  extent  limited  by  the  wants  of  the  particu- 
lar locality  of  the  sdler;  sale  for  medicinal  pur- 
poses, to  the  same  extent;  sale  for  culinary 
purposes,  to  the  same  extent;  and  sale  for 
sacramental  purposes,  to  the  same  extent  The 
supreme  court  of  the  State  held  (and  we  a^ee 
with  it)  that  these  exceptions  do  not  include 
sales  outside  of  the  State,  The  effect  of  the 
statute,  then,  is  simply  and  clearly  to  prohibit 
all  manufactiu-e  of  intoxicating  liquors  except 
for  one  or  more  of  the  four  purposes  specifiea. 
•*For  the  purpose,"  says  the  statute.  The  ex- 
cepted purpose  is  all  that  saves  it  from  being, 
ab  initio  and  through  each  and  every  step  of 
its  progress,  unlawful. 

It  is  a  mistake  to  say,  as  to  this  case,  that  the 
[20]  act  of  transporting  the  alcohol  from  the  State 
in  the  course  of  lawful  commerce  with  other 
States  not  bein^  a  crime,  to  perform  that  act 
was  not  a  crinunal  intent,  no  matter  when 
formed,  whether  before  or  after  the  alcohol  was 
manufactured.  It  is  not  the  criminality  of  the 
intent  to  ejcport  that  is  here  the  question,  but  it 
is  the  innocence  or  criminality,  under  the  8ta^ 
ute,  of  the  manufacture,  in  the  absence  of  all 
four  of  the  specific  exceptions  to  the  prohibi- 
tion, the  actual  and  controlling  and  bina  Jlde 
presence  of  at  least  one  of  which  was  indispen- 
sable to  the  legality  of  the  manufacture. 

We  think  the  construction  contended  for  by 
plaintiff  in  error  would  extend  the  words  of  the 
grant  to  Congress,  in  the  Constitution,  beyond 
their  obvious  import,  and  is  inconsistent  with 
its  objects  and  scope.  The  language  of  the 
grant  is:  * 'Congress  shall  have  power  to  regu- 
&te  commerce  with  foreign  Nations  and  amons^ 
the  several  States,"  etc.  These  words  are  used 
without  any  veiled  or  obscure  signification. 
"As  men  whose  intentions  require  no  conceal- 
ment generally  employ  the  words  which  most 
directly  and  aptly  express  the  ideas  they  intend 
to  convey,  the  enlightened  patriots  who  framed 
our  Constitution,  and  the  people  who  adopted 
it,  must  be  understood  to  have  employed  words 
in  their  natural  sense  and  to  have  intended 
what  they  have  said."  Oibbons  v,  Ogden,  9u- 
pra. 

No  distinction  is  more  popular  to  the  com- 
mon mind,  or  more  clearly  expressed  in  econo- 
mic and  political  literature,  than  that  between 
manufactures  and  commerce.  Manufacture 
is  transformation— the  fashioning  of  raw  mater- 
ials into  a  change  of  form  for  use.  The  func- 
tions of  commerce  are  different  The  buying 
and  selling  and  the  transportation  incidental 
thereto  constitute  commerce ;  and  the  regula* 
tion  of  commerce  in  the  constitutional  sense 
embraces  the  regulation  at  least  of  such  trans- 
portation. The  legal  definition  of  the  term  as 
given  by  this  court  in  County  of  Mobile  v.  Kim- 
ball, m  U.  S.  691,  702  [26:  238,  241],  is  as 
follows:  "Commerce  with  foreign  Nations 
and  among  the  States,  strictly  considered,  con- 
sists in  intercourse  and  traffic,  including  in 
these  terms  navigation  and  the  transportation 
[21]  and  transit  of  persons  and  property,  as  well  as 
the  purchase,  sale,  and  exchange  of  commodi- 
ties.'    If  it  be  held  that  the  term  includes  the 
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regulation  of  all  such  manufactures  as  are  in- 
tended to  be  the  subject  of  commercial  trans- 
actions in  the  future,  it  is  impossible  to  deny- 
that  it  would  also  include  all  productive  indus- 
tries that  contemplate  the  same  thing.  The 
restilt  would  be  that  Congress  would  be  invest- 
ed, to  the  exclusion  of  the  States,  with  tte 
power  to  regulate,  not  only  manufacture,  but 
also  agriculture,  horticulture,  stock  nddng, 
domestic  fisheries,  mining—- in  short,  eveiy 
branch  of  human  industry.  For  is  tiiere  one 
of  them  that  does  not  contemplate,  more  or  less 
clearly,  an  interstate  or  forei^  market?  Does 
not  the  wheat  grower  of  the  Northwest,  and 
the  cotton  planter  of  the  South,  plant,  culti- 
vate and  harvest  his  crop  with  an  eye  on  the 
prices  at  Liverpool,  New  York  and  Chicago  f 
The  power  bemg  vested  in  Congress  and  de- 
nied to  the  States,  it  would  follow  as  an  inevi- 
table result  that  the  duty  would  devolve  on 
Congress  to  rebate  all  of  these  delicate,  mul- 
tiform, and  vital  interests— interests  which  in 
their  nature  are,  and  must  be,  local  in  all  the 
details  of  their  successful  management. 

It  is  not  necessary  to  enlarge  on,  but  only  to 
suggest,  the  impracticability  of  such  a  scheme, 
when  we  regaitl  the  multitudinous  affairs  in- 
volved, and  the  almost  infinite  variety  of  their 
minute  details. 

It  was  said  by  OhirfJwHee  Marshall  that  it 
is  a  matter  of  public  history  that  the  object  of 
vesting  in  Congress  the  power  to  regulate  com- 
merce with  foreign  Nations  and  among  the 
several  States  was  to  insure  uniformity  of 
regulation  against  conflicting  and  discriminat- 
ing state  legislation.  Sm  sIso  County  of  Mo- 
bile V.  KinSaU,  $upra,  697  [26:  2401.       , 

This  being  true,  how  can  it  further  that  ob- 
ject so  to  mterpret  the  constitutional  provis- 
on  as  to  place  upon  Congress  the  obligation 
to  exercise  the  sur^rvisory  powers  Just  indicat- 
ed ?  The  demanos  of  such  a  supervision  would 
require,  not  uniform  legislation  generally  ap- 
plicable throughout  the  United  States,  but  a 
swarm  of  statutes  only  locally  applicable  and 
utterly  inconsistent  Any  movement  toward 
the  establishment  of  rules  of  production  in  this 
vast  country,  with  its  many  different  climates 
and  opportunities,  could  only  be  at  the  sacri- 
fice of  Uie  peculiar  advantages  of  a  large  part 
of  the  localities  in  it,  if  not  of  every  one  of 
them.  On  the  other  hand,  any  movement 
toward  the  local,  detailed  and  incongruous 
legislation  required  by  such  an  interpretation 
would  be  about  the  widest  possible  departure 
from  the  declared  object  of  tne  clause  in  ques- 
tion. Nor  this  alone.  Even  in  the  exerdse  of 
the  power  contended  for.  Congress  would  be 
confined  to  the  regulation,  not  of  certain 
branches  of  industry,  however  numerous,  but  to 
those  instances  in  each  and  every  branch  where 
the  producer  contemplated  an  interstate  mar- 
ket These  instances  would  be  almost  infinite, 
as  we  have  seen ;  but  still  there  would  alwavs 
remsin  the  possibility,  and  often  it  would  be 
the  case  that  the  producer  contemplated  a 
domestic  market  In  that  case  the  supervisory 
power  must  be  executed  by  the  State ;  and  the 
Interminable  trouble  would  be  presented,  that 
whether  the  one  power  or  the  other  should  ex- 
ercise the  authority  in  question  would  be 
determined,  not  by  any  general  or  intelligible 
rule,  but  by  the  secret  and  changeable  intention 
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of  the  producer  in  each  and  every  act  of  pro- 
ductioD.  A  situatioQ  more  paralyziDg  to  the 
State  Gk)vemments,  and  more  provocative  of 
oonflicta  between  the  General  Government  and 
tbe  States,  and  less  likely  to  have  been  what 
the  framers  of  tbe  Constitution  intended,  H 
would  be  difficult  to  ima^e. 

We  find  no  provisions  m  any  of  the  sections 
of  the  statute  under  consideration,  the  objtect 
and  purpose  of  which  are  to  exert  the  Jurisdic- 
tion of  the  State  over  persons  or  property  or 
transacUons  within  the  limits  of  other  States ; 
or  to  act  upon  intoxicating  liquors  a$  exports; 
or  while  they  are  in  process  oi  exportation  or 
importation.  Its  avowed  object  is  to  prevent, 
not  the  carrying  of  intoxicating  liquors  out  of 
the  State,  but  to  prevent  tbeir  manufacture, 
except  for  specified  purposes,  toithin  the  State. 
It  is  true  that,  notwithstanding  its  purposes 
and  ends  are  restricted  to  the  Jurisdictional  lim- 
its of  the  State  of  Iowa,  and  apply  to  transac- 
tions wholly  internal  and  between  its  own  citi- 
zens, its  effects  may  reach  beyond  the  State  by 
lessening  the  amount  of  intoxicating  liquors 
exported.  But  it  does  not  follow  that,  because 
[M]  the  products  of  a  domestic  manufacture  may 
ultimately  become  the  subjects  of  interstate 
commerce,  at  the  pleasure  of  the  manufacturer, 
the  legislation  of  the  State  respecting  such 
manunicture  it  an  attempted  exercise  of  the 
power  to  regulate  commerce  exclusively  con- 
ferred upon  Congress.  Can  it  be  said  that  a 
refusal  oi  a  State  to  allow  articles  to  be  manu- 
factured within  her  borders  (for  export)  any 
more  directly  or  materially  affects  her  external 
commerce  than  does  her  action  in  forbidding 
the  retail  within  her  borders  of  the  same  art^ 
des  after  they  have  left  the  hands  of  the  im- 

Sorters?  That  the  latter  could  be  done  was 
edded  years  ago ;  and  we  think  there  is  no 
practical  difference  in  prindple  between  the 
two  cases. 

"As  has  been  often  said,  legislation  (bv  a 
State)  may  in  a  great  variety  of  ways  affect 
commerce  and  persons  engaged  in  it,  without 
constituting  a  regulation  otit  within  the  mean- 
ing of  the  Constitution,"  unless,  under  the 
guise  of  police  regulations,  it  imposes  a  direct 
burden  upon  interstate  commerce,  or  directly 
interferes  with  its  freedom.  Hall  v.  De  Ouir, 
1»  U.  S.  485, 487  [24;  6471 ;  Ohisf  Justice  Waite 
delivering  the  opinion  of  the  court  in  that  case, 
iiiing&ierloekv.  AUing,9^  U.  S.  108  [28:  8201; 
3taU  Tax  tm  Bailway  Qron  BeceipU,  82  IT.  S. 
16  Wall.  284  [21: 164];  Munn  v.  lU,,  and  Ohi- 

fo,B.  dkQ.J^Oo.  V.  /(nMi,94  U.  S.  118, 156 
:  77,  94J;  WiUon  v.  Blaek  Bird  Creek  Marsh 
27  U.  S.  2  Pet  246  17:4121;  Bmnd  v. 
Turck,  96  U.  S.  469  [24: 625J;  Oilman  v.  Phila- 
delphia, 70  U.  S.  8  Wall.  718  [18: 06];  Oibbone 
V.  Ogden^jupra;  and  CooUy  v.  Board  of  War- 
dens, 58  U.  8.  12  How.  299  [18:  996]. 

We  have  seen  that  whether  a  State,  in  the 
€zerciBe  of  its  undisputed  power  of  local  ad- 
ministration, can  enact  a  statute  prohibiting 
within  its  limits  the  manufacture  of  intoxicat- 
ing liquois,  except  for  certain  purposes,  is  not 
any  longer  an  open  question  before  this  court 
Is  that  light  to  be  overthrown  by  the  fact  that 
tbe  manufacturer  intends  to  export  the  liquors 
when  made?  Does  the  statute,  in  omitting  to 
except  from  its  operation  the  manufacture  of 
intoxicating  liquors  within  the  limiu  of  the 
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State  for  export,  constitute  an  unauthorized 
interference  with  the  power  given  to  Congress 
to  regulate  commerce? 

Th'ese  questions  are  well  answered  in  the 
language  of  the  court  in  the  License  Tax  Oases, 
72  TJ.  S.  6  Wall.  470  [18:  600]  :  "Over  this 
commerce  and  trade  [the  internal  commerce 
and  domestic  trade  of  the  States]  Congress 
has  no  power  of  regulation,  nor  anv  dOrect 
control.  This  power  belongs  exclusivdy  to 
the  States.  No  interference  by  Congress 
with  the  business  of  dtizens  transacted  within 
a  State  is  warranted  by  the  Constitution,  except 
such  as  is  strictly  incidental  to  the  exercise  of 
powers  clearly  granted  to  the  Legislature. 
The  power  to  authorize  a  business  within  a 
State  is  plainly  repugnant  to  the  exdusive 
power  of  the  State  over  the  same  subject." 
The  manufacture  of  intoxicating  liquors  in  a 
State  is  none  the  less  a  business  within  that 
State  because  the  manirfacturer  intends,  at  hi& 
convenience,  to  export  such  liquors  to  fordgn 
countries  or  to  other  States. 

This  court  has  already  dedded  that  the  fact 
that  an  article  was  manufactured  for  export  ti> 
another  State  does  not  of  itself  make  it  an  arti- 
cle of  interstate  commerce  within  the  meaning 
of  section  8,  article  1,  of  the  Constitutioo,  ana 
that  the  intent  of  the  manufacturer  does  not 
determine  the  time  when  the  article  or  product 
passes  from  the  control  of  the  State  and  be- 
longs to  commerce. 

We  refer  to  the  case  of  Ooe  v.  Brrol,  116  U. 
S.  617  [29:  716].  In  that  case  certain  logs  cut 
at  a  place  in  New  Hampshire  had  been  hauled 
to  the  Town  of  Enrol  on  the  Androscoggin 
River,  in  that  State,  for  the  purpose  of  transpor- 
tation beyond  the  limits  of  that  State  to  Lewis- 
ton,  Maine;  and  were  hdd  at  Errol  for  a  con- 
venient opportunity  for  such  transportation. 
The  sdectmen  of  the  town  assessed  on  tbe  logs 
state,  county,  town  and  school  taxes ;  and  the 
question  before  the  court  was  whether  these 
k^  were  liable  to  be  taxed  likeotherproperty 
in  the  State  of  New  Hampshire.  The  court 
held  them  to  be  so  liable,  and  said,  Mr.  Justice 
Bradley  delivering  the  opinion: 

"Do  the  owner's  state  of  mind  in  relation  .to 
the  goods,  that  is,  his  intent  to  export  them» 
and  nis  pieirtial  preparation  to  do  so,  exempt 
them  from  taxation?  This  is  the  precise  ques- 
tion for  solution  .  .  .  Thei-e  must  be  a  point 
of  time  when  they  cease  to  be  governed  exdu- 
sively  by  the  domestic  law  and  begin  to  be 
governed  and  protected  by  the  national  law  of 
commercial  regulation,  and  that  moment  seems 
to  us  to  be  a  legitimate  one  for  this  purpose^ 
in  which  they  commence  their  final  movement 
for  transportation  from  the  State  of  their  origin 
to  that  of  their  destination.  When  the  prod- 
ucts of  Uie  farm  or  the  forest  are  collectea  and 
brought  in  from  the  surrounding  country  to  a 
town  or  station  serving  as  an  entrepot  for  that 
particular  region,  whether  on  a  river  or  a  line 
of  railroad,  such  products  are  not  yet  exports, 
nor  are  they  in  process  of  exportation,  nor  is 
exportation  begun  until  they  are  committed  ta 
the  common  carrier  for  transportation  out  of 
the  State  to  the  State  of  their  destination,  or 
have  started  on  their  ultimate  passage  to  that 
State.  Until  then  it  is  reasonable  to  regard 
them  as  not  only  within  the  State  of  their  orig- 
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in,  but  as  a  part  of  tbe  general  mass  of  prop- 
•ertv  of  that  State,  subject  to  its  jurisdiction, 
4ina  liable  to  taxation  tbere,  if  not  taxed  by 
reason  of  their  being  intended  for  exporta- 
tion, but  taxed  without  an^  discrimination,  in 
the  usual  way  and  manner  in  which  such  prop- 
erty is  taxed  in  the  State  .  •  .  The  pomt  of 
lime  when  state  jurisdiction  oyer  the  commodi- 
ties of  commerce  begins  and  ends  is  not  an 
«asy  matter  to  desi^ate  or  define,  and  yet  it  is 
highly  important,  both  to  the  shipper  and  to 
tbe  State,  that  it  should  be  clearly  defined  so 
«s  to  avoid  all  ambiguity  or  question  .  .  . 
But  no  definite  rule  has  been  adopted  with  re- 
.gard  to  the  point  of  time  at  which  the  taxing 
power  of  the  State  ceases  as  to  goods  exported 
to  a  foreign  country  or  to  another  State. 
What  WIS  have  already  said,  however,  in  rela- 
tion to  the  products  of  a  State  intended  for 
exportation  to  another  State,  will  indicate  the 
view  which  seems  to  us  the  sound  one  on  that 
subject,  namely,  that  such  goods  do  not  cease 
to  be  a  part  of  the  general  mass  of  property  in 
the  State,  subject,  as  such,  to  its  jurisaicnon, 
and  to  taxation  in  the  usual  way,  imtil  they 
have  been  shipped,  or  entered  with  a  common 
carrier  for  transportation  to  another  State,  or 
have  been  started  upon  such  transportation  in 
a  continuous  route  or  joumev  ...  It  is  true, 
it  was  said  in  the  case  of  The  Daniel  BaU,  Tl 
U.  S.  10  Wall.  567,  666  [19:999.  1002]: 
'Whenever  a  commodity  has  begun  to  move  as 
an  article  of  trade  from  one  State  to  another, 
commerce  in  that  commodity  between  the 
t26]  States  has  commenced.'  But  this  movement 
does  not  begin  until  the  articles  have  been 
shipped  or  started  for  transportation  from  the 
one  State  to  the  other." 

The  application  of  the  principles  above  an- 
nounced to  the  case  under  consideration  leads 
to  a  conclusion  against  the  contention  of  the 

Elaintiff  in  error.  The  police  power  of  a  State 
t  as  broad  and  plenary  as  its  taxing  power ; 
and  property  within  the  State  is  subject  to  the 
operations  of  the  former  so  long  as  it  is  within 
the  regulating  restrictions  of  the  latter. 

The  judgment  cf  the  Supreme  Court  qf  Iowa 
isqfflrmed. 


1961  I^ASHVILLE,  CHATTANOOGA  AND  ST. 
^  LOUIS  RAILWAY  COMPANY,  Pff.  in 

Err., 

8TATB  OP  ALABAMA. 

(See  8. 0.  Beporter*8  ed.  90-108.) 

SUxte  law  forbidding  penorn  afflicted  with  color 
bUndnesi  from  eervtng  on  railroads,  and  re- 
quiring examination,  eanetitutional— federal 
eourts—feee—power  of  State, 

1.  The  Statute  of  Alabama,  declaring  ail  persons 
affiloted  with  color  bliDdness  diSQuallflea  from  serv- 
ing on  railroad  lines  within  the  State  in  certain 
capacities,  and  providing  for  an  examination  and 
imposing  a  fine  for  any  railroad  company  to  employ 
«  person  in  any  of  such  capacities  who  has  not  a 
certificate  of  fitness  from  the  examiners,  is  not  re- 

Sugnant  to  the  power  vested  in  Oongress  to  regu- 
Lte  conuneroe  among  the  States,  and  does  not  vio- 
late the  clause  of  the  Fifth  Amendment  which 
'declares  that  no  person  shall  be  deprived  ot  his 
property  without  due  process  of  law. 

2.  Such  statute  is  not  in  conflict  with  article  8  of 
the  Constitution,  whieh  provides  tiwt  the  trial  of 
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ail  crimes  shall  be  held  in  the  State  where  they ' 
committed. 

8.  That  provision  In  said  article  8  of  the  OonstitQ* 
tion  has  reference  only  to  trials  in  federal  courtis 
it  lias  no  application  to  trials  in  the  state  courts. 

4.  Requiring  railroad  companies  to  pay  the  fees 
allowed  for  the  examination  of  partiee  who  are  to 
serve  on  the  railroad  in  one  of  toe  capacities  men- 
tioned is  not  depriving  them  of  property  without 
duo  DrocesB  of  law 

6.  until  legislation  by  Oongress  is  had,  as  to  the 
qualifications,  duties  and  liabilitesof  employes  on 
railway  trains  engaged  in  interstate  commerce.  It  is 
within  the  power  of  the  State  to  provide  against 
accident  on  trains  while  within  their  limits. 

[No.  990.] 
Argued  Oct.  11, 1888.    Decided  Oct.  tt,  1888. 

F\  ERROR  to  the  Supreme  Court  of  the  State 
of  Alabama,  to  review  a  Judgment  of  the 
Supreme  Court  of  that  State  afl^rming  a  con* 
viction  of  plain tifif  in  error  in  the  Circuit  Court 
of  th{9  State,  for  a  violation  of  a  statute  of  the 
State  as  to  the  qualifications  of  railroad  em- 
ployes.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Oecar  R«  Hundley*  for  plaintiff  fn 
error: 

The  Act  in  question  is  repugnant  to  article 
1 ,  g  8,  subd.  8,  of  the  Constitution  of  the  United 
States,  which  provides  that  "  Congress  shall 
have  power  to  regulate  commerce  among  the 
several  States  ^' 

Smith  V.  Ala.  124  U.  S.  466  (81:508);  Wegt- 
em  Union  Td.  Co.  v,  Pendleton,  122  U.  8.  359 
(80:1190);  MMU  Co.  v.  EimbaU,  102  U.  S.  691 
(26:288);  Fargo  v.  Mich.  121  U.  S.  281  (80:890); 
Gloucester  Ferry  Co.  v.  Pa.,  and  Brown  v. 
Houston,  114  tJ.  B.  196,  622  (29:158.  25'n; 
Pickard  v.  Pullman  Southern  Car  Go.  117  Q.  8. 
84  (29:785);  Wabash,  St,  L.  <ft  P.  R.  ▼.  lU.  118 
U.  S.  557  (80:244);  WaUing  v.  Mich.  116  U.  8. 
446  (29:691);  Corson  v.  Md.  120  U.  8.  602  (80: 
699);  Case  of  State  Freight  Tax,  82  U.  8.  15 
Wall.  282  (21:146);  Hannibal  A  St.  Jo.  R  Co. 
y.  Husen,  and  Hall  v.  DeOuir,  96  U.  8.  465, 
485, 497  (24:527,  647, 551). 

The  Act  is  repugnant  to  article  8,  §  2,  subd. 
8,  which  provides  that  "The  trial  of  all  crimes 
shall  be  held  in  the  State  where  the  said  crimes 
shall  have  been  committed." 

Graham  v.  Monsergh,  22  Vt.  548;  Richardson 
v.  Burlington,  88  N.  J.  Law,  190;  Slack  v. 
G%l)bs,  14  Vt.  857;  NashvilUetc  R  Co.  v.  Sakin, 
6  Coldw.  682;  Crowley  v.  Panama  R  80  Barb. 
99;  Leonard  v.  Columbia  Steam  Nav.  Co.  84  N. 
Y.48. 

The  Act  is  repu^ant  to  the  Fifth  Amend- 
ment to  the  Constitution  of  the  United  States, 
which  provides,  that "  No  person  shall  be  de- 
prived of  life,  liberty  or  property,  without  due 
process  of  law." 

Baldwin  ▼.  Kouns,  81  Ala.  272;  Zeigler  ▼. 
South  dt  Jforth  Ala.  R  Co.  68  Ala.  699;  WU- 
bum  v.  McCaUey,  68  Ala.  448;  Westervelt  t. 
Greog,  12  N.  T.  202,  209;  State  y.  Staten,  6 
Coldw.  238;  McMiUenY.  Anderson,  Pearson  y. 
Tewdall,  and  Pennoyer  y.  JVigf,  95  U.  B.  87 
294,  714  (24:885,  486,  665);  Davidson  y.  N.  O' 
96  U.  8.07  (24:616);  State  R  Tax  Cases,  92  U.  a 
609  (28:672). 

Mr.  T.  N.  HeClellaiit  AUy-Qen.  qf  Ala- 
bama^ for  defendant  in  error: 

Questions  relating  to  the  interpretation  of  t 
state  enactment  are  of  a  final  state  arbitra- 
ment. 

Cooley,  Const  lim.  18  n.;  Etmendorf'^.  Toy- 
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iBir,  28  U.  S.  10  Wheftt.  152  (6:289);  Qtmi  v. 
ilfeirf,  31  U.  8.  «  Pet.  291  (8:402);  Bttraw  v. 
mgman,  107  U.  8.  20  (27:359);  McOuickm  ▼. 
JfatvAoJ^,  83  U.  8.  8  Pet  220  (8:928). 

It  is  competent  for  a  State  to  require  the 
examioation  and  certification  by  its  officers,  of 
railroad  operatives,  as  to  fitness,  in  those  re- 
spects which  involve  public  safety;  and  it  may 
lequire  the  railroad  companies  to  pay  the  ex- 
penses of  all  acts  and  proceedings  necessary  to 
tiiat  end. 

MoTffan*9La.  <ft  Teas.  R  d8,  (Jo,  v.  La,  118  IT. 
8. 456  (30:287);  Blair  v.  Milwaukee^  P.  R  Oo. 
to  Wis.  202;  Neio  Albany  dk  8.  R.  Oo.  v.  TiUon, 
12  Ind.  3:  Jorus  v.  Galena  d  0.  R,  Oo,  16  Iowa, 
6:  Ohio  i  M,  R.  Oo,  v.  McOUUand,  25  Dl.  140; 
Waldron  v.  Renmlaer  d 8,  R  6b.  8Barb.  890; 
JSTaiMoj  Paeipo  R.  Oo,  v.  Mower,  16  Ran.  578; 
Oorman  v.  Poe,  R,  Oo,  26  Mo.  441;  Thorpe  v. 
MOand  d  B,  R  Oo,  27  Yt.  140;  PoopU  v. 
aguire,  10  Cent  Rep.  437,  107  N.  T.  598. 


[97]      Mr,  Juit$€e  Field  delivered  the  opinion  of 
the  court: 

A  Statute  of  Alabama  which  took  effect  on 
iht  first  of  June,  1887,  "  for  the  protection  of 
the  traveling  public  against  accidents  caused 
bT  color  blmdness  and  defective  vision,"  de- 
cures  that  all  persons  aflUcted  with  color 
blindness  and  loss  of  visual  power  to  the  extent 
therein  defined  are*'  disqualified  from  serving 
on  railroad  lines  within  the  State  in  the  capacity 
of  locomotive  engineer,  fireman,  train  con- 
dactor,  brakeman,  station  agent,  switchman, 
flagman,  gate  tender,  or  signal  man,  or  in  any 
other  position  which  requ&es  the  use  or  dis- 
crimination of  form  or  color  signals,"  and 
makes  it  a  misdemeanor,  punishable  by  fine  of 
not  less  than  ten  nor  more  than  fifty  dollars  for 
each  offense,  for  a  person  to  serve  In  any  of  the 
capacities  mentioned  without  bavins  obtained 
a  certificate  of  fitness  for  his  posiuon  in  ac- 
cordance with  the  provisions  of  the  Act.  It 
provides  for  the  appointment  by  the  (Governor 
of  a  suitable  number  of  qualified  medical  men 
fiiroughout  the  State  to  carry  the  law  into  effect 
and  for  the  examination  bv  them  of  persons 
to  be  employed  in  any  of  the  capacities  men- 
tioned; prescribes  rules  to  govern  the  action  of 
the  examiners,  and  allows  Uiem  a  fee  of  three 
dollars  for  the  examination  of  each  person.  It 
declares  that  re-examinations  shall  be  made 
once  in  eveiy  five  years,  and  whenever  rickness 
or  fever  or  accidents  calculated  to  affect  the 
Tisual  organs  have  occurred  to  the  parties,  or  a 
i&ajority  of  the  board  may  direct;  that  the  ex- 
tnunations  and  re-examinations  shall  be  made 
at  the  expense  of  the  railroad  companies;  and 
that  it  shall  be  a  misdemeanor,  punishable  by 
a  floe,  of  not  less  than  fifty  nor  more  than  five 
hiuidred  dollars  for  each  offense,  for  any  such 
company  to  employ  a  person  in  any  of  the 
capacities  mentioned,  who  does  not  possess  a 
certificate  of  fitness  therefor  from  the  examiners 
in  80  far  as  color  blindness  and  the  visual  organs 
Are  concerned. 
The  defendant,  the  Nashvflle,  Chattanooga 
Ilii  ^^  Louis  Railway  Company,  is  a  corporation 
*^J  created  under  the  laws  of  Tennessee,  and  runs 
iU  trahis  from  Nashville  in  that  State  to  various 
^>iots  in  other  States,  twenty  four  miles  of  its 
^Q^being in  Alabama,  two  miles  in  Qeorgia, 
*>^«i  in  Kentucky,  and  464  in  Tennessee. 

W  U.  S.  U.  8.  Book  82. 


On  the  scooikI  of  August,  1887,  one  James 
Moore  was  employed  by  the  Company  as  a 
train  conductor  on  its  road,  and  acted  in  that 
capacity,  in  the  County  of  Jackson,  in  Ala- 
bama, without  having  obtained  a  cerUficate  of 
his  fitness  so  far  as  color  blindness  and  visual 
powers  were  concerned,  in  accordance  with  the 
law  of  that  State.  For  this  employment  the 
Company  was  indicted  in  the  Circuit  Court  of 
the  State  for  Jackson  County,  under  Uie  statute 
mentioned,  and  on  its  plea  of  not  guilty  was 
convicted,  and  fined  fiftv  dollars.  On  appeal 
to  the  supreme  court  of  the  State  the  Judgment 
was  affirmed,  and  to  review  it  the  case  is 
brought  on  error  to  this  court. 

It  was  contended  in  the  court  below,  among 
other  things,  that  the  Statute  of  Alabama  was 
repuniant  to  the  power  vested  in  Congress  to 
regulate  cooimerce  amonsr  the  States,  and  that 
it  violated  the  caluse  of  tne  Fifth  Amendment 
which  declares  that  no  person  shall  be  deprived 
of  his  property  without  due  process  ox  law. 
The  same  positions  are  urged  in  this  court,  with 
the  further  position  that  the  statute  is  in  con- 
fiict  with  the  clause  in  the  third  article  of  the 
Constitution,  which  provides  that  the  trials  of 
all  crimes  shall  be  held  in  the  State  where  they 
were  committed. 

The  first  question  thus  presented  is  covered 
by  the  decision  of  this  court  rendered  at  the  last 
term  in  Smith  v.  Alabama,  124  U.  8.  465  [81: 
508].  In  that  case  the  law,  adjudged  to  be  valid, 
required  as  a  condition  for  a  person  to  act  as 
an  engineer  of  a  railroad  train  in  that  State,  that 
he  should  be  examined  as  to  his  qualifications 
by  a  board  appointed  for  that  .purpose,  and 
licensed  if  satisfied  as  to  his  qualiflcations,  and 
made  it  a  misdemeanor  for  anyone  to  act  as 
engineer  who  violated  its  provisions.  The  Ad 
now  under  consideration  only  requires  an 
examination  and  license  of  parties  to  be  em- 
ployed on  railroads  in  certain  specified  capac- 
ities, with  reference  to  one  particular  qualifica- 
tion, that  relating  to  his  visual  organs;  but  this 
limitation  does  not  affect  the  application  of  the 
decision.  If  the  State  could  lawfully  require 
an  examination  as  to  the  general  fitness  of  a 
person  to  be  employed  on  a  railway,  it  could  of 
course  lawfully  require  an  examination  as  to 
his  fitness  in  some  one  particular.  Color  blind- 
ness is  a  defect  of  a  vital  character  in  railway 
employes  in  the  various  capacities  mentioned. 
R(»dy  and  accurate  perception  by  them  of 
colors,  and  discrimination  between  them,  are  es- 
sential to  safety  of  the  trains,  and  of  course  of  the 
passengers  and  property  they  carry.  It  is  gen- 
erally by  signals  of  diiierent  colors,  to  each  of 
which  a  separate  and  distinct  meaning  is  at- 
tached, that  the  movement  of  trains  is  directed. 
Their  starting,  their  stopping,  their  speed,  the 
condition  of  switches,  the  approach  of  other 
trains,  and  the  tracks  in  such  case  which  each 
should  take,  are  governed  by  them.  Defects  of 
vision  in  such  cases  on  the  part  of  anyone  em- 
ployed may  lead  to  fatal  results.  Color  blind- 
ness, by  which  is  meant  either  an  imperfect  per* 
ception  of  colors,  or  an  inability  to  recognize 
them  at  all,  or  to  distinguish  between  colors,  or 
between  some  of  them,  is  a  defect  much  more 
common  Uian  is  generally  supposed.  Medical 
treatises  of  recognized  merit  on  the  subject  repre- 
sent  as  the  result  of  extended  examinaaons  uiat 
I  a  fraction  over  4  percent  of  males  aie  color 
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blind.  With  some  the  defect  is  congenital, with 
others  brought  on  by  occupations  in  which  they 
have  been  engaged,  or  by  vicious  habits  in  the 
use  of  liquors  or  food  in  which  they  have  in- 
dulged. It  presents  itself  in  a  great  variety  of 
forms,  from  an  imperfect  perception  of  colors  to 
absolute  inability  to  recognize  them  at  all. 

Such  being  the  proportion  of  males  thus 
affected,  it  is  a  matter  of  the  greatest  impor- 
tance to  safe  railroad  transportation  of  persons 
and  property  that  strict  examination  be  made 
as  to  the  existence  of  this  defect  in  persons  seek- 
ing employment  on  railroads  in  any  of  the 
capacities  mentioned. 

it  is  conceded  that  the  power  of  Congress  to 
rebate  interstate  commerce  is  plenary;  that, 
,  as  incident  to  it.  Congress  may  legislate  as  to 
the  qualifications,  duties  and  liabilities  of  em- 
ployes and  others  on  railway  trains  engaged  in 
that  commerce;  and  that  such  legislation  will 
£100]  supersede  any  state  action  on  the  subject.  But 
until  such  legislation  is  had,  it  is  clearly  within 
the  competency  of  the  States  to  provide  against 
accidents  on  trains  whilst  within  their  limits. 
Indeed,  it  is  a  principle  fully  recognized  by  de- 
cisions of  state  and  federal  courts,,  that  wherever 
there  is  any  business  in  which,  either  from  the 
products  created  or  the  instrumentalities  used, 
there  is  danger  to  life  or  property,  it  is  not  only 
within  the  power  of  the  States,  but  it  is  among 
their  plain  duties,  to  make  provision  against 
accidents  likely  to  follow  in  such  business,  so 
that  the  dangers  attending  it  may  be  guarded 
against  so  far  as  is  practicable. 

In  Smith  v.  Alabama  this  court,  recognizing 
previous  decisions  where  it  had  been  held  that 
it  was  competent  for  the  State  to  provide  re- 
dress for  wrongs  done  and  injuries  committed 
on  its  citizens  oy  parties  engaged  in  the  busi- 
ness of  interstate  commerce,  notwithstanding 
the  power  of  Congress  over  those  subjects,  very 
pertinently  inquired:  ''What  is  there  to  forbid 
the  State,  in  the  further  exercise  of  the  same 
jurisdiction,  to  prescribe  the  precautions  and 
safeguards  foreseen  to  be  necessary  and  proper 
to  prevent  by  anticipation  those  wrongs  and  in- 
juries which,  after  they  have  been  inflicted.  It  is 
admitted  the  State  has  power  to  redreas  and 
punish?  If  the  State  has  power  to  secure  to 
passengers  conveyed  by  common  carriers  In 
their  vehicles  of  transportation  a  right  of  action 
for  the  recovery  of  dama^  occasioned  by  the 
negligence  of  the  carrier  m  not  providing  safe 
and  suitable  vehicles,  or  employes  of  sufficient 
skill  and  knowled^,  or  in  not  properly  con- 
ducting and  managing  the  act  of  transportation, 
why  may  not  the  State  also  impose,  on  behalf 
of  the  public,  as  additional  means  of  preven- 
tion, penalties  for  the  nonobservance  of  these 
precautions?  Why  may  it  not  define  and  de- 
clare what  particular  tmngs  shall  be  done  and 
observed  by  such  a  carrier  in  order  to  insure 
the  safety  of  the  persons  and  things  he  carries, 
or  of  the  persons  and  property  of  others  liable  to 
be  affected  by  themf'^  Of  course  but  one  answer 
can  be  made  to  these  inquiries,  for  clearly  what 
the  State  may  punish  or  afford  redress  for, 
when  done,  it  may  seek  by  proper  precautions 
in  advance  to  prevent.  Ana  the  court  in  that 
[101]  ^«se  held  that  the  provisions  in  the  Statute  of 
Alabama  were  not  strictiy  regulations  of  inter- 
stale  commerce,  but  parts  of  that  body  of  the 
local  law  which  governs  the  relation  between 
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carriers  of  passengers  and  merchandise  and  the 
public  who  employ  them,  which  are  not  dis- 
placed until  they  come  in  conflict  with  an  ex- 
press  enactment  of  Congress  in  the  exercise  of 
its  power  over  commerce,  and  that  until  so  dis- 
placed they  remain  as  the  law  j^oveming  car- 
riers in  the  discharge  of  their  obligations, 
whether  engaged  in  purely  internal  commerce 
of  the  State,  or  in  commerce  among  the  States. 
The  same  observations  may  be  made  with  re- 
spect to  the  provisions  of  the  state  law  for  the 
examination  of  parties  to  be  employed  on  rail- 
ways with  respect  to  their  powers  of  vision. 
Such  legislation  is  not  directed  against  com- 
merce, and  only  affects  it  incidentally,  and 
therefore  cannot  be  called,  within  the  meaning 
of  the  Constitution,  a  regulation  of  commerce. 
As  said  in  Sherlock  v.  Ming,  93  U.  S.  99,  104 
[23:819],  le^lation  by  a  State  of  that  char- 
acter, "relating  to  the  rights,  duties  and  liabil- 
ities of  citizens,  and  only  indirectly  and  re- 
motely affecting  the  operations  of  commerce,  ia 
of  obligatory  force  upon  citizens  within  its  ter- 
ritorial jurisdiction,  whether  on  land  or  water, 
or  engaged  in  commerce,  foreign  or  interstate, 
or  in  any  other  pursuit."  In  our  judgment  the 
Statute  of  Alalmma  under  consideration  falls 
within  this  class. 

The  second  position  of  the  plaintiff  in  error» 
that  the  state  statute  Ib  repugnant  to  the  pro- 
vision of  article  8  of  the  Constitution,  which 
declares  that  the  trial  of  all  crimes  shall  be  held 
in  the  State  where  they  have  been  committed, 
is  readilv  disposed  of.  The  provision  has  refer- 
ence only  to  trials  in  the  federal  courts;  it  has 
no  application  to  trials  in  the  state  courts. 

As  to  the  third  position  of  the  plaintiff  in  error, 
assuming  that  counsel  intended  to  rely  upon 
the  Fourteenth  instead  of  the  Fifth  Amend- 
ment (as  the  latter  only  applies  a  limit  to  fed- 
eral authority,  not  restricting  the  powers  of  the 
State),  we  do  not  think  it  tenable.  Barron  v. 
Bolt.,  and  Limngston  v.  Moore,  33  U.  8.  7  Pet. 
243,  469  [8:672.751].  Requiring  railroad  com- 
panics  to  pay  the  fees  allowed  for  the  examina- 
tion of  parties  who  are  to  serve  on  their  rail- 
roads in  one  of  the  capacities  mentioned  is  not 
depriving  them  of  property  without  due  process 
of  law.  It  is  merely  imposing  upon  them  the 
expenses  necessary  to  ascertam  whether  their 
employes  possess  the  physical  qualifications  re- 
quired by  law. 

Judgment  affirmed. 


UNITED  STATES,  est  rel,  Oscab  Dunulp, 

Piff,  in  Err,, 

V, 

JOHN  C.  BLACK,  Comr.  of  Pensiona 


UNITED   STATES,  ex  rel,  Frank  Roe% 
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UNITED  STATES,  ex  rel,  Charles  R.  Mn^ 
LBR,  Plff,  in  Err.,  v.  SAME. 

(See  S.  C.  Reporter*a  ed.,  40-68.) 

Mandamus,  tohen  denied — ministerial  cftUy-* 
legal  dedeion — denial  of  pentiom, 

1.  This  court  will  not  Interfere  by  mandamm^ 
with  the  executive  officers  of  the  Qovemment  In 

1128  U.  S. 


[1021 


[401 


1888. 


UiarTBD  States  v.  Black. 


4(Ma 


the  ezeroiae  of  their  ordlxiary  offloial  duties,  even 
where  thoee  dutfes  require  an  iDterpretatlon  of  the 
jaw. 

2.  But  when  Uier  refoae  to  act  in  a  case  at  all,  or 
when,  by  special  statute  or  otherwise,  a  mere  min- 
Isterlal  amy  is  Imposed  upon  them,  that  Is,  a  serv- 
ice whioh  th^  are  bound  to  nerform  without 
further  question,  then,  if  they  refuse,  a  mandamiif 
may  be  issued  to  compel  them. 

8.  Where  the  Commissioner  of  Pensions  did  not 
refuse  to  act  or  decide,  but  adopted  an  interpreta- 
tioa  of  the  law  adverse  to  the  relator  by  ref  usinir  a 
pension  certificate,  and  his  decision  was  confirmed 
by  the  Secretarv  of  the  Interior,  this  court  has  no 
rtRht  to  review  nis  decision. 

4.  If.  the  Commissioner  of  Pensions  refuses  to 
carry  out  the  decision  of  the  Secretary  of  the  In- 
terior, his  superior  oflBoer,  he  may  be  required  to 
show  cause  whv  a  mandamua  should  not  Issue,  for 
the  reason  that,  so  ter  as  respects  the  matter  de- 
cided, there  is  no  discretion  or  exercise  of  Judg- 
mentleft. 

[Noa.  991,  993,  99a] 
Arffu^  Oct.  If,  1888.      Decided  Oct.  ff ,  1888. 

F  ERROR  to  the  Supreme  Court  of  the 
District  of  Columbia,  to  review  Judgments 
refuslDg  a  mandamus.    Affirmed  in  991  and 
992;  reversed  in  998.   * 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  O*  Bif^elow,  for  plaintiff  in  error. 
Mr.  Win.  A.  Maury*  AmBt,  Atty-Oen., 
for  defendant  in  error. 

[41]        Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

These  cases  were  argued  together,  but  it  will 
be  convenient  to  consider  them  separately,  in 
the  order  in  which  they  stand  on  the  docket. 

No.  991  Was  an  application  by  Oscar  Dun- 
lap,  the  relator,  to  the  Supreme  Court  of  the 
District  of  Columbia  for  a  writ  of  mandamut 
to  be  directed  to  the  respondent.  Black,  as 
Commissioner  of  Pensions,  commanding  him 
to  reissue  to  the  relator  his  pension  certificate 
for  $25  per  month  from  June  6, 1866;  $31.25 
per  month  from  June  4, 1872;  $50  per  month 
from  June  4, 1874;  and  $72  per  month  from 
June  17,  1878,  first  deducting  all  sums  paid 
relator  under  previous  pensions. 

By  the  Act  of  March  8,  1878  (Rev.  Stat 
I  4698),  it  was  provided  that  a  pension  of 
131.25  per  month  should  be  allowea  to  all  per- 
sons who,  while  in  the  military  or  naval  serv- 
ice, had  lost  their  sight,  or  both  bands  or  both 
[4t]     feet,  or  had  been  permanently  and  totdlv  dis- 
abled, 80  as  to  require  the  regular  aid  and 
attendance  of  another  person;  and  a  pension  of 
$24  per  month  to  those  who  had  lost  one  hand 
and  one  foot,  and  $18  per  mouth  to  those  who 
bad  lost  either  one  hand  or  one  foot;  and  other 
leas  pensions  for  lesser  injuries,  any  increase  of 
pension  to  commence  from  the  date  of  the 
examining  surgeon's  certificate.    By  the  Act  of 
June  18, 1874  (Supp.  Rev.  Stat.  p.  89),  it  was 
provided  that,  in  cases  of  blindness  or  loss  of 
both  hands  or  both  feet,  or  total  helplessness, 
requiring  the  regular  and  personal  fud  of  an- 
other person,  the  pension  snould  be  increased 
^m  $81.35  to  $50  per  month.    By  the  Act  of 
February  28.  1877  (Supp.  Rev.  Stat.  282),  it 
was  provided  that  those  who  had  lost  one  hand 
^d  one  foot  should  be  entitled  to  a  pension 
xoT  each  of  such  disabilities  at  the  rate  of  exist- 
ing laws,— which  made  the  total  pension  $36 
Ptt  month.    The  relator,  in  April.  1877,  ap- 
pu^  for  the  benefit  of  this  law  and  it  was 
Panted  to  him.    By  the  Act  of  June  16, 1880 
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(Supp.  Rev.  Stat.  560),  it  was  enacted  that  all 
those  then  (at  the  date  of  the  Act)  receiving  a 
pension  of  $50  per  month  under  the  Act  of 
June  18, 1874,  should  receive  $72  per  month 
from  June  17, 1878. 

After  the  last  Act  was  passed,  the  relator 
applied  for  the  increase  allowed  by  it  The 
Commissioner  of  Pensions,  being  of  opinion 
that  he  did  not  come  within  its  terms,  rejected 
the  application,  but  granted  him  a  certificate 
for  a  pension  of  $50  per  month  under  the  Act 
of  1874,  to  be  received  from  May  25, 1881,  the 
date  of  his  medical  examination.  The  petition 
for  mandamus  sets  out  the  decision  of  the 
Commissioner  in  full,  in  which  it  is  conceded 
that  the  relator  has  become  permanently  dis- 
abled. The  following  is  an  extract  from  the 
decision,  to  wit: 

"Washington,  D.  0.,  October  16, 1887. 

"  In  this  case  the  application  of  the  claimant 
for  rerating  and  for  increase  will  be  allowed  at 
$50  per  month  from  May  25, 1881,  the  date  of 
the  first  medical  examination  under  the  claim- 
ant's application  of  June  26. 1880.  This  rating 
is  allowed  under  the  Act  of  June  18, 1874,  it 
sufficiently  appearing  by  the  evidence  in  this 
case  that  the  claimant  has  lost  both  a  hand  and 
a  foot,  and  at  tibie  same  time  has  been  so  addi- 
tionally injured  in  the  head  as,  from  a  period 
prior  to  the  rerating  or  increase  in  this  case,  to 
render  him  totally  and  permanentlv  helpless, 
requiring  from  thence  until  now  the  regular 
personal  aid  and  attendance  of  another  person. 
The  reason  wliy  the  claimant's  rating  is  not 
advanced  to  $72  per  month  is  that  he  was  not, 
on  the  16th  of  June,  1880  [the  date  of  the  Act], 
receiving  pension  at  the  rate  of  $50  per  month, 
nor  was  ne  entitled  to  receive  a  pension  of  $50 
per  month  at  that  date,  for  the  reason  that, 
while  the  degree  of  helplessness  which  has  been 
shown  was  that  contemplated  by  the  law,  the 
claimant  himself  (neither  on  his  own  motion 
nor  under  the  guidance  of  those  who  are  legally 
responsible  for  his  actions  in  this  claim)  haa 
not  made  application  to  be  rated  in  pursuance 
of  the  Act  of  June  18,  1874,  but,  on  the  con- 
trary thereof,  had  asked  to  be  rated  and  had 
been  rated  at  $36  per  month,  under  the  Act  of 
February  28, 1877."  The  decision  proceeds  to 
discuss  further  the  reasons  for  the  conclusion 
to  which  the  Commissioner  had  come. 

The  relator,  by  his  counsel,  strenuously  con- 
tends that  the  concession  made  by  the  Com- 
missioner with  regard  to  the  disability  of  the 
relator  ^ows  that  it  was  his  clear  duty  to  have 
minted  a  certificate  for  the  larger  pension  of 
$72  per  month.  The  following  passage  in  the 
petition  for  mandamus  shows  the  position  taken 
by  the  relator: 

"And  your  relator  further  says  that  the  re- 
spondent has  Uius  expressly  found  the  facts  in 
your  relator's  case  to  be:  (1)  that  while  your 
relator  was  in  the  military  service  ...  he 
sustdned  such  wounds  ana  injuries  as  resulted 
in  the  loss  of  his  right  hand  and  right  foot, 
and  at  the  same  time  sustaining  injury  to  the 
head;  (2)  that  your  relator  was  thereby  rendered 
'totally  and  permanently  helpless,  requiring 
from  thence  till  now  the  regular  aid  and  at- 
tendance of  another  person;'  and  (8)  that  your 
relator  applied  to  the  Commissioner  of  JPen- 
sions  on  June  26, 1880,  for  pension  on  account 
thereof.    And  your  relator  says  that  upon  thla 
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finding  of  tbe  facts  whether  he  is  entitled  to  a 
rerating  and  an  increase  of  pension  from  date  of 

[44]  discharge,  so  as  to  ^ve  anto  him  a  pension 
commensurate  with  his  disabilities  so  found  to 
exist  by  the  respondent,  is  a  question  of  law, 
and  that  it  does  not  lie  in  the  discretionary 
power  of  the  respondent,  as  Commissioner  of 
Pensions,  to  deny  or  in  any  wise  abridge  his 
rierbts  with  resp^  thereto. 

Trhis  extract  shows  the  theory  of  the  peti- 
tioner and  the  doctrine  which  he  inyokes  in 
support  of  his  application.  We  haye  been 
more  full  in  stating  the  facts  of  the  case  in 
order  that  the  legal  grounds  on  which  that  ap- 
plication is  based  may  clearly  appear.  The 
case  does  not  require  an  extended  discussion. 
The  questions  of  law  on  which  it  depends  haye 
been  closed  by  repeated  decisions  of  this  court. 
The  amenability  of  an  executiye  officer  to 
the  writ  of  mandamus  to  compel  him  to  per- 
form a  duty  required  of  him  by  law  was  dis- 
cussed b^  Chief  Justice  Marshall  in  his  great 
opinion  m  the  case  of  Marbury  y.  Madison,  5 
U.  S.  1  Cranch  187  [3: 60];  and  the  radical  dis- 
tinction was  there  pointed  out  between  acts 
performed  by  such  officers  in  the  exercise  of 
their  executiye  functions,  wliich  the  Chief  Jus- 
tice calls  political  acts,  and  those  of  a  mere 
ministerial  character;  and  the  rule  was  distinct- 
ly laid  down  that  the  writ  will  not  be  issued  in 
the  former  class  of  cases,  but  will  be  issued  in 
the  latter.  In  that  case,  President  Adams  had 
nominated,  and  the  Senate  had  confirmed, 
Marbury  as  a  Justice  of  the  Peace  of  the  Dis- 
trict of  Columbia;  and  a  commission  in  due 
form  was  signed  by  the  President  appointing 
him  such  justice,  and  the  seal  of  the  United 
States  was  duly  affixed  thereto  by  the  Secre- 
tary of  State  but  the  commission  bad  not  been 
handed  to  Marbury  when  the  offices  of  the 
Goyemment  were  transferred  to  the  adminis- 
tration of  President  Jefferson.  Mr.  Madison, 
the  new  Secretary  of  State,  refused  to  deliver 
the  commission,  and  a  mandamus  was  applied 
for  to  this  court  to  compel  him  to  do  so.  The 
court  held  that  the  appointment  had  been 
made  and  completed,  and  that  Marbury  was 
entitled  to  his  commission  and  that  the  deliy- 
ery  of  it  to  him  was  a  mere  ministerial  act, 
which  inyolyed  no  further  official  discretion 
on  the  part  of  the  Secretary,  and  could  be  en- 
forced oy  mandamus.  But  the  court  did  not 
issue  the  writ,  because  it  would  haye  been  an 

[45]  exercise  of  oiiginal  jurisdiction  which  it  did 
not  possess.  Whilst  this  opinion  will  alw^s 
be  read  by  the  student  with  interest  and  profit, 
it  has  not  been  considered  as  inyested  with  ab- 
solute judicial  authority  except  on  the  question 
of  the  original  jurisdiction  of  this  court  The 
decision  on  this  point  has  made  it  necessary  for 

Sirties  desiring  to  compel  an  officer  of  the 
oyemment  to  perform  an  act,  in  which  they 
are  interested,  to  resort  to  the  highest  court  of 
the  District  of  Columbia  for  redress.  It  has 
been  held  in  numerous  cases,  and  was  held, 
fifter  special  discussion,  in  the  cases  of  KendaU 
V.  Untied  States,  87  U.  S.  12  Pet.  524 JO:  11811; 
and  United  States  y.  Sehurz,  102  U.  S.  878 
P6:l«7],  that  the  former  Circuit  Court  of  the 
iMstrict,  and  the  present  Supreme  Court  of  the 
District,  respectfyely,  were  inyested  with  ple- 
Dary  jurisdiction  on  the  subject.  On  this  point 
there  is  no  further  question. 
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The  two  leading  cases  which  authoritatiyely 
show  when  the  Supreme  Co^n  of  the  District 
may,  and  when  it  may  not,  grant  a  mandamus 
against  an  executiye  officer,  are  the  aboye  dted 
case  of  KendaU  y.  United  States,  on  the  relet- 
turn  of  Stokes,  and  Decatur  y.  Paulding,  89  U. 
S.  14  Pet.  497  [10:559].  The  subsequent  cases 
haye  followed  the  principles  laid  down  in  these^ 
and  do  little  more  than  illustrate  and  apply 
them.  In  the  former  case  the  mandamus  was 
granted,  and  the  decision  was  affirmed  by  this 
court  The  case  was,  shortly,  this:  Stockton 
&  Stokes,  as  contractors  for  carrying  the  mailB, 
had  certain  claims  against  the  Gfoyernment  for 
extra  seryices,  which  they  insisted  should  be 
credited  in  their  accounts,  and  a  oontroyeraj 
arose  between  them  and  the  Post  Office  De- 
partment on  the  subject  Congress  passed  an 
Act  for  their  relief,  by  which  Uie  Solicitor  of 
the  Treasury  was  authorized  and  directed  to 
settle  and  adjust  their  claims,  and  make  them 
such  allowances  as  upon  a  full  examination  of 
all  the  eyidence  might  ^eem  to  be  equitable  and 
right;  and  the  Postmaster-General  was  directed 
to  credit  them  with  whateyer  sums  the  Solicit- 
or should  decide  to  be  due  them.  The  Solicit- 
or, after  due  inyestigation,  made  his  report, 
and  stated  the  sums  due  to  Stockton  &  Stokes 
on  the  claims  made  by  them;  but  the  Postmas- 
ter-Gkneral,  Mr.  Kendall,  refused  to  giye  them 
credit  as  directed  by  the  law.  This  the  court 
held  he  could  be  compelled  to  do  by  mandamus^ 
because  it  was  simply  a  ministerial  duty  to  be 
performed,  and  not  an  official  act  requiring 
any  exercise  of  judgment  or  discretion.  ThS 
court,  through  Mr,  Justice  Thompson,  said: 
"The  act  required  by  the  law  to  be  done  by 
the  Postmaster- €kneral  is  simply  to  credit  the 
relators  with  the  full  amount  of  the  award  of 
tbe  Solicitor.  This  is  a  precise,  definite  Act» 
purely  ministerial;  and  about  which  the  Post- 
master-General had  no  discretion  whateyer. 
The  law  upon  its  face  shows  the  existence  of 
accounts  between  the  relators  and  the  Post  Of- 
fice Department  No  money  was  required  to 
be  paid;  and  none  could  be  drawn  from  the 
Tr^ury  without  further  le^slatiye  proyision, 
if  this  credit  should  oyerbalance  the  debit 
standing  a^inst  the  relators.  But  this  was  a 
matter  with  which  the  Postmaster-General  had 
no  concern.  He  was  not  called  upon  to  fur- 
nish the  means  of  laying  such  balance,  if  any 
should  be  found.  He  was  simply  required  to 
giye  the  credit  This  was  not  an  official  act  in 
any  other  sense  than  beiuff  a  transaction  in  the 
department  where  the  booKs  and  accounts  were 
kept;  and  was  an  official  act  in  the  same  sense 
that  an  entry  in  the  minutes  of  a  court,  pur- 
suant to  an  order  of  the  court,  is  an  official  act 
There  is  no  room  for  the  exercise  of  any  dis- 
cretion, official  or  otherwise;  all  that  is  shut  out 
by  the  direct  and  positiye  dbmmand  of  the  law, 
and  the  act  required  to  be  done  is,  in  eyery 
just  sense,  a  mere  ministerial  act" 

In  the  other  case,  Decatur  y.  Paulding,  the 
mandamus  was  refused  by  the  circuit  court, 
and  that  decision  was  also  affirmed  by  this 
court.  The  case  was  this:  on  the  8d  of  March, 
1837,  Congress  passed  an  Act  giying  to  the 
widow  of  any  officer  who  bad  cued  in  the  na- 
yal  seryice  a  pension  equal  to  half  of  hismontli- 
ly  pay  from  tbe  time  of  his  death  uuUl  her 
death  or  marriage.    On  the  same  day  (iOngres.<« 
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a  resolation  graDtlog  a  peDsion  to  Mrs. 
Decatur,  widow  of  Stephen  Decatur,  for  five 
years  commeDcing  June  80,  1884,  and  the  ar- 
rearages of  the  half  pay  of  a  post  captain  from 
Commodore  Decatur's  death  to  the  80th  of 
June,  1834.  Mrs.  Decatur  applied  for  and  re- 
cdved  her  pension  under  the  general  law,  with 
a  reservation  of  her  rights  under  the  resolution, 

.        claiming  the  pension  granted  by  that  also. 

I*' J  The  Secretary  of  the  Navy,  acting  under  the 
opinion  of  the  Attomey-Cfeneral,  decided  that 
she  could  not  have  both.  Thereupon  she  ap- 
plied for  a  mandamus  to  compel  the  Secretary 
to  comply  with  the  resolution  in  her  favor. 
Ohirf  Justiee  Taney  delivered  the  opinion  of 
tiie  courts  and  laid  down  the  law  in  terms  that 
have  never  been  departed  from.    We  can  only 

?aote  a  single  passage  from  this  opinion.  The 
!hief  Justice  says:  "The  duty  required. by  the 
resolution  was  to  be  performed  by  him  [the 
Secretary  of  the  Navy]  as  the  head  of  one  of 
the  executive  departments  of  the  Government, 
io  the  ordinary  discharge  of  his  official  duties. 
In  general,  such  duties,  whether  imposed  by 
Act  of  Congress  or  bv  resolution,  are  not  mere 
ministerial  duties.  The  head  of  an  executive 
department  of  the  Government,  in  the  admin- 
istration of  the  various  and  important  con- 
cerns of  his  office,  is  continually  required  to 
exercise  judgment  and  discretion.  He  must 
exercise  his  judgment  in  expounding  the  laws 
and  resolutions  of  Congress,  under  which  he 
ia  from  time  to  time  required  to  act.  If  he 
doubts  he  has  a  ri^ht  to  call  on  the  Attorney- 
General  to  assist  him  with  his  counsel;  and  it 
would  be  difficult  to  imagine  why  a  legal  ad- 
viser was  provided  by  law  for  the  heads  of  the 
departments,  as  well  as  for  the  President,  un- 
less their  duties  were  regarded  as  executive,  in 
which  judgment  and  (uscretion  were  to  be 
exercised. 

"If  a  suit  should  come  before  this  court, 
which  involved  the  construction  of  any  of  these 
laws,  the  court  certainly  would  not  be  bound 
to  adopt  the  construction  given  by  the  head  of 
a  department.    And  if  they  supposed  his  de- 
cision to  be  wrong,  they  would,  of  course,  so 
pronounce  their  judgment.    But  their  judg- 
ment upon  the  construction  of  a  law  must  be 
{[iven  in  a  case  in  which  they  have  jurisdic- 
tioo,  and  in  which  it  is  their  duty  to  interpret 
the  Act  of  Congress,  in  order  to  ascertain  the 
riffhts  of  the  parties  in  the  cause  before  them. 
The  court  could  not  entertain  an  appeal  from 
the  decision  of  one  of  the  Secretaries,  nor  re- 
vise his  judgment  in  any  case  where  the  law 
authorized  him  to  exercise  discretion  or  judg- 
ment   Nor  can  it  by  mandamus  act  directfy 
npon  the  officer,  and  guide  and  control   his 
judgment  or  discretion  in  the  matters  com- 
[481     ^^^  ^  Ills  care,in  the  ordinary  discharge  of 
^     his  oflBcial  duties.    The  case  llefore  us  illus- 
Jjtes  these  principles  and  shows  the  difference 
between  executive  and  ministerial  acts."    The 
Chief  Justice  then  goes  on  to  show  that  the  de- 
cision of  the  Secretary  of  the  Navy  in  that  case 
^as  entuely  executive  and  official  in  its  char- 
acter, and  that,  in  this  respect,  the  case  differed 
«^My  from  that  of  Kendall  v.  Stokes. 

The  principle  of  law  deducible  from  these 
*^o  cases  is  not  difficult  to  enounce.  The 
^^^^  will  not  interfere  by  mandamus  with  the 
ttecuti?e  officers  of  the  Government  in  the  ex- 
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ercise  of  their  oidinanir  official  duties,  even 
where  those  duties  require  an  interpretation  of 
the  law,  the  court  having  no  appellate  power 
for  that  purpose;  but  when  they  refuse  to^ct 
in  a  case  at  all,  or  when,  bv  special  statute,  or 
otherwise,  a  mere  ministenal  duty  is  imposed 
upon  them,  that  is,  a  service  which  they  are 
bound  to  perform  without  further  question, 
then,  if  they  refuse,  a  mandamus  may  be  issued 
to  compel  them. 

Judged  by  this  rule  the  present  case  presents 
no  difficul^.  The  Commissioner  of  Pensions 
did  not  refuse  to  act  or  decide.  He  did  act 
and  decide.  He  adopted  an  interpretation  of 
the  law  adverse  to  the  relator,  and  nis  decision 
was  confirmed  by  the  Secretary  of  the  Interior, 
as  evidenced  by  nis  signature  of  the  certificate. 
Whether  if  the  law  were  properly  before  us  for 
consideration,  we  should  be  of  the  same  opin- 
ion, or  of  a  different  opinion,  is  of  no  conse- 
quence in  the  decision  of  this  case.  We  have 
nO  appellate  power  over  the  Commissioner, 
and  no  right  to  review  his  decision.  That  de- 
cision and  his  action  taken  thereon  were  made 
and  done  in  the  exercise  of  his  official  functions. 
They  were  by  no  means  merely  ministerial 
acts. 

The  decisions  of  this  court,  which  have  been 
rendered  since  the  cases  referred  to,  corrobo- 
rate and  confirm  all  that  has  been  said.  The 
following  are  the  most  important,  to  wit: 
Brashear  v.  Mason,  47  U.  S.  6  How.  92  [13: 
857];  United  States  v.  Guthrie,  68  U.  S.  17 
How.  284  [15: 1021;  Commissioner  of  Patents  v. 
Whitely,  71  U.  S.  4  Wall.  522  [18: 835];  Georgia 
V.  Stanton,  78  U.  S.  6  Wall.  50  [18: 721];  Gaines 
V.  Thompson,  74  U.  S.  7  Wall.  847  tlO:  621; 
U.  S,  ex  rel.  McBride  v.  Schurz,  102  U.  S.  878 
[26:  167];  Butterworth  v.  Hoe,  112  U.  S.  50 
[28:  656]. 

In  the  two  last  cases  cited,  the  mandamus 
was  granted;  and  they  were  cases  in  which  it 
was  held  that  a  mere  ministerial  duty  was  to 
be  performed  by  the  officer.  In  U,  S.  ex  rei, 
McBride  v.  Sehurz,  the  question  related  to  a 
patent  for  land  claimed  by  a  preemptor.  All 
the  proceedings  had  been  gone  through,  the 
right  of  the  applicant  had  been  affirmed,  the 
patent  had  been  made  out  in  the  Land  Office, 
signed  by  the  President,  sealed  with  the  Land 
Office  seal,  countersigned  by  the  recorder  of 
the  Land  Office,  recorded  in  the  proper  book, 
and  transmitted  to  the  local  land  officers  for 
delivery;  but  delivery  was  refused  because  in- 
structions had  been  received  from  the  Com- 
missioner to  return  the  patent  The  plea  was 
that  it  had  been  discovered  that  the  lands  be- 
longed to  a  town  site.  The  court  held  that 
^this  was  an  insufficient  plea;  that  the  title  had 

Eassed  to  Uie  applicant,  and  he  was  entitled  to 
is  patent,  subject  to  any  equity  which  other 
parties  might  have  to  the  land,  or  to  a  proceed- 
ing for  setting  the  patent  aside;  and  that  the 
duty  of  the  Commissioner,  or  Secretary  of  the 
Interior,  had  become  a  mere  ministerial  duty 
to  deliver  the  instrument — as  was  held  in  Mar- 
bury  V.  Madison,  in  relation  to  the  commission 
of  Marbury  as  justice  of  the  peace.  Of  course 
this  case  is  entirely  different  from  the  case  now 
under  consideration. 

The  case  of  ButtertoorVi  ▼.  Boe  was  very 
similar  in  principle  to  that  of  United  States  v. 
Sehurz,     The  Commissioner  of  Patents  had 
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decided  in  favor  of  the  right  of  one  Gill,  an 
applicant  for  a  patent  in  a  case  of  interference, 
and  adjudged  that  a  patent  should  issue  to  his 
assigns  accordingly.  An  appeal  was  taken  to 
the  Secretary  of  the  Interior,  who  reversed  the 
decision  of  the  Oomissioner.  The  latter  there- 
upon, and  for  that  reason,  refused  to  issue  a 
patent.  It  was  a  question  whether  an  appeal 
i&y  to  the  Secretary  of  the  Interior,  and  this 
court  held  that  it  did  not,  and  that  he  had  no 
jurisdiction  in  the  matter.  The  court,  there- 
fore, held  that  the  patent  ought  to  be  issued  in 
accordance  with  the  decision  of  the  Commis- 
doner,  and  that  the  mere  issue  of  the  patent 
was  a  ministerial  matter  for  which  a  manda- 
mus would  lie.  This  case,  like  that  of  United 
States  V.  Schurz,  is  imlike  the  present.  All 
deliberation  had  ceajsed;  the  right  of  Gill,  the 
applicant,  was  adiudged;  there  was  nothing  to 
be  done  but  to  deliver  to  the  party  the  docu- 
mentary evidence  of  his  title.  That  was  a 
mere  ministerial  matter. 

We  think  that  the  mandamus  was  properly 
refused,  and  the  judgment  of,  the  Supreme  Qmrt 
qf  the  iHstrict  is  affirmed. 


[No.  992.] 

This  case  is  similar  in  all  essential  respects 
to  the  preceding,  and  the  decision  must  be  Uie 
same. 

Judgment  canned. 


[No.  998.] 

This  case  differs  materially  from  numbers 
991  and  992.  Charles  ft.  Miller,  the  relator, 
having  made  an  unsuccessful  application  to 
the  Commissioner  of  Pensions  for  an  increase 
of  lus  pension,  finally  ai)pealed  to  the  Secretary 
of  the  Interior,  and  m  his  petition  for  manda- 
mus says  as  follows,  to  wit: 

"That  the  Secretary,  upon  a  personal,  care- 
ful inspection  of  the  record  and  all  the  evi- 
dence nied  therein  in  his  case,  and  on  due  con- 
sideration thereof,  made  and  rendered  the 
following  official  decision: 

'Department  op  the  Interiob, 
'Washington,  D.  C,  February  12, 1885. 
*The  Commissioner  of  Pensions: 

'Sir:  Herewith  are  returned  the  papers  in 
the  pension  claim,  certificate  No.  65356  of 
Charles  R.  Miller. 

•It  appears  from  the  papers  that  Mr.  Miller's 
claim  was  before  this  Department  on  the  6th 
instant,  and  it  was  held  that  the  pensioner  is 
greatly  disabled,  and  it  is  evident  from  the 

Sapers  in  his  case  that  he  is  utterly  unable  to 
0  any  manual  labor,  and  he  is  therefore  en- 
titled to  $80  per  month  under  the  Act  of 
March  3,  1883,  which  has  been  allowed  him 
by  your  office. 

'Since  the  departmental  decision  above  re- 
ferred to,  the  papers  in  the  claim  have  been  care- 
fully reconslaercd  by  the  Department,  and  a 
personal  examination  of  the  pensioner  made, 
and  it  satisfactorily  appears  that  he  is  unable  to 
put  on  his  shoe  and  stocking  on  the  foot  of  his 
mjured  leg,  for  the  reason  that  the  nearest 
point  that  can  be  reached  by  hand  from  foot  is 
twenty-three  inches,  and  for  the  further  reason 
that  from  ** necrosis  of  the  lower  vertebra  of 
spine,  producing  anchylosis  of  the  spinal  col- 
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umn  and   destruction  of  some  of  the  spinal 
nerves,"  he  is  unable  to  bend  his  back. 

'After  a  careful  review  of  all  the  facts  in 
this  case,  the  Department  is  constrained  to 
think  that  the  pensioner  comes  under  the  mean- 
ing of  the  laws  granting  pensions  to  tJiose  per- 
sons who  require  aid  and  attendance.  The  de- 
cision of  the  6th  instant,  is  therefore  overruled. 
•Verr  Respectfully, 

'H.  M.  Teller,  Secretary,* 


tt 


And  your  orator  avers  that  the  said  official 
decision  of  the  Secretary  of  the  Interior,  ao 
made  as  aforesaid,  was  a  final  adjudication  of 
his  claim  in  his  favor,  and  conclusively  estab- 
lishes his  right  under  the  laws  to  be  rerated  at 
$25  per  month  from  June  6,  1866;  $31.25  per 
month  from  June  4,  1872;  $50  per  month  ttom 
June  4, 1874;  and  $72  per  month  from  June 
17, 1878,  and  to  be  paid  the  difference  monthly 
between  these  sums  and  what  has  been  allowed 
him;  and  all  that  remained  for  the  Commis- 
sioner of  Pensions  to  do  in  the  premises  waa 
the  simple  ministerial  dutv  of  accordindy  car- 
rying the  said  final  official  decision  of  uie  Seo- 
reta^  into  execution." 

The  petition  goes  on  to  state  that  the  former 
Commissioner  of  Pensions  refused  to  carry  out 
the  Secretary's  decision  to  its  full  extent,  and 
that  the  present  Commissioner,  the  respondent, 
still  refuses.  If,  as  the  petition  suggests,  the 
Commissioner  of  Pensions  refuses  to  carry  out 
the  decision  of  his  superior  officer,  there  would 
seem  to  be  prima  fade  ground  for  at  least  call- 
ing upon  him  to  sliow  cause  why  a  mandamus 
should  not  issue.  This  was  all  that  the  peti- 
tioner asked  and  this  the  court  refused.  As  a 
general  rule,  when  a  superior  tribunal  has  ren- 
ered  a  decision  binding  on  an  inferior,  it  be- 
comes the  ministerial  duty  of  the  latter  to  obey 
it  and  carry  it  out.  So  far  as  respects  the 
matter  decided,  there  is  no  discretion  or  exer- 
cise of  judgment  left  This  is  the  constant 
course  in  courts  of  justice.  The  appellate 
court  will  not  hesitate  to  issue  a  mandamus  to 
compel  obedience  to  its  decisions. 

The  appellate  tribunal  in  the  present  case  is 
the  Secretary  of  the  Interior,  who  has  no  pow- 
er to  enforce  bis  decisions  by  mandamus^  or 
any  process  of  like  nature;  and  therefore  a  re- 
sort to  a  judicial  tribunal  would  seem  to  be 
necessary,  in  order  to  afford  a  remedy  to  the 
party  injured  by  the  refusal  of  the  Commis- 
sioner to  carry  out  his  decision.  But  it  is  sug- 
gested that  removal  of  the  contumacious  sub- 
ordinate from  office,  or  a  civil  suit  brought 
against  him  for  damages,  would  be  effectual 
remedies.  We  do  not  concur  in  this  view.  A 
suit  for  damages,  if  it  could  be  maintained, 
would  be  an  uncertain,  tedious  and  ineffective 
remedy,  attended  with  many  contingencies  and 
burtlened  with  onerous  expenses.  Removal 
from  office  would  be  still  more  unsatisfactory. 
It  would  depend  on  the  arbitrary  discretion  of 
the  President,  or  other  appointing  power,  and 
is  not  such  a  remedy  as  a  citizen  of  the  United 
States  is  entitled  to  demand.  We  think  that 
the  case  sut^ijested  by  the  petition  is  one  in 
which  it  would  be  proper  for  the  court  to  in- 
terfere by  mandamus.  Whether  it  will  turn 
out  to  be  such  when  all  the  circumstances  art 
known,  can  be  ascertained  by  a  rule  to  show 
cause;  and  such  a  rule,  we  think,  ought  to 
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have  been  granted.  I7is  judgment  of  the  court 
Uhw  is,  therefore,  reversed  and  the  cause  re- 
manded, trith  instructions  to  grant  a  rule  to 
Ams  cause  as  applied  for  by  tlie  petitioner. 

Judgraents  will  be  entered  separately  in  the 
•eyeral  cases. 


1102]  THE    COUNTY   OP   LIVINGSTON,    IN 

THE  STATE   OF  MISSOURI,  Plff.  in 

Err., 

«. 

THE  FIRST   NATIONAL   BANK    OF 

PORTSMOUTH,  NEW  HAMPSHIRE. 

(See  S.  a  Reporter's  ed.  10»-1£B.) 

County  bonds,  validity  of-^eonsolidated  earn- 
pany— order  of  eauri~-estoppeL 

1.  Under  the  MlflMori  Act  to  authorise  the  con- 
solidation of  railroad  companies  In  that  State  with 
oompanies  owninsr  oonneotingr  raUroads  in  adJoin« 
Ing  states,  the  oonsolidated  oompan7  is  entitled  to 
the  same  privileges  under  the  laws  of  Missouri  that 
the  Missouri  oorporatir>n  was  entitled  to  under  the 
laws  of  that  State  at  the  time  the  oonsolidation 
took  place,  including  the  privilege  of  a  subsorip- 
tioQ  to  stock. 

1  Where,  when  the  oonsolidation  took  place, 
there  was  a  perfected  power  in  a  township  to  sub- 
tcrlbe  to  the  stock  of  the  Missouri  company,  and 
there  was  also  an  existing  privilege  to  the  com* 
paoy  to  receive  the  subscription,  that  privilege 
pssKs  by  the  consolidation  to  the  consolidated 
coimmnv;  and  the  issuing  of  the  bonds  to  the  con* 
•olidatea  company  was  lawfuL 

t  The  statute  and  the  voue  of  the  electors,  taken 
together,  authorize  the  subscription  and  the  issue 
of  the  bonds:  and  no  formal  order  by  the  county 
court  to  do  those  acts  was  necessary. 

4.  The  fact  of  the  issue  of  the  bonds  by  the  coun- 
ty court,  under  its  seal,  with  the  recitals  contained 
ia  the  bonds,  and  the  other  facts  of  this  case,  estop 
the  county  from  urging,  as  against  a  bona  fide 
holder  of  toe  bonds  and  coupons,  tbe  existence  of 
toy  mere  irregularity  in  the  making  of  the  sub- 
scription or  the  issuing' of  tbe  bonds. 

[No.  195.] 
Submitted  Oct.  9, 1888.      Decided  Oct.  f  P,  1888. 

TN  ERROR  to  the  Circtiit  Court  of  tbe 
1  United  States  for  the  Western  District  of 
Missoari,  to  review  a  judgment  against  tbe 
County  of  Livingston,  upon  its  bonds.  Af- 
firmed. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  Jas.  L.  Davis  and  Henry  N,  Em, 
for  plaintiff  in  error. 

Mr.  G.  S.  Eldredj^e,  for  defendant  in  er- 
ror: 

Iff.  Juhiice  Blatchford  delivered  the  opln- 

,       ion  of  the  court: 

l*W]  This  is  a  suit  commenced  on  tbe  4th  of  Sep- 
tember, 1882,  by  the  First  National  Bank  of 
Portsmouth,  New  Hampshire,  against  the 
County  of  Livingston,  in  the  State  of  Missouri, 
to  recover  the  amount  of  812  coupons,  for  $20 
€sch,  beinff  thirteen  coupons,  due  from  July  1, 
1876,to  Junr  1, 1882,  both  inclusive,  on  each  one 
of  twenty-four  bonds  for  $500  each,  each  of  the 
JoDds,  except  as  to  number,  being  in  the  fol- 
lowing form: 

** Fifteen-Tear  Bond, 

)|CousTY  OF  LrvTNOSTON,  State  of  "Missouri: 
"Uvingsion  County  bond  issued  in  behalf  of 
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the  municipal  Township  of  Chfllicolhe.  In- 
terest eight  per  cent  per  annum,  payable  on 
the  first  days  of  January  and  July.  Fifteen 
years.    No.  18. 

''Enow  all  men  by  these  presents,  that  the 
County  of  Liyingston,  in  the  State  of  Missouri, 
acknowledges  itself  indebted  and  firmly  bound 
to  the  St  LouiSj  Council  Bluffs  &  Omaha  Rail- 
road Company  m  the  sum  of  five  hundred  dol- 
lars ($500),  which  sum  the  said  County  hereby 
promises  to  pay  to  the  said  St.  Louis,  Council 
Bluffs  &  Omaha  Railroad  Company,  or  bearer, 
at  the  National  Bank  of  Commerce,  in  the  City 
of  New  York,  State  of  New  York,  on  the  first 
day  of  July,  1885,  together  with  interest  there- 
on from  the  first  day  of  July,  1870,  at  the  rate  of 
eight  (8)  per  cent  per  annum,  which  interest 
shall  be  payable  semi-annually  on  the  first  days 
of  January  and  July,  of  each  year,  on  the  presen- 
tation or  delivery  at  said  bank  of  the  coupons  of 
interest  hereto  attached.    This  bond  being  is- 
sued under  and  pursuant  to  an  order  of  the  Coun- 
ty Court  of  Livingston  County,  authorized  by  a 
two  thirds  yote  of  the  people  of  ChillicoUie 
municipal  township. 
"Li  testimony  whereof  the  said  County  of 
Livingston  has  executed  this  bond  by 
the  presiding  justice  of  the  county  court 
of  said  County,  under  an  order  of  said 
[l.  6.]  court,  signing  his  name  hereto,  and  bj 
the  clerk  of  snid  court,  under  the  order 
thereof,  attesting  the  same  and  affixing 
thereto  the  seal  of  said  court. 
"This  done  at  the  City  of  Chillicothe,  Coun- 
ty of  Livingston  afore«dd,  this  10th  day  of 
April,  A.  D.  1871. 

G.  W.  MODOWKLL. 
*' Presiding  Justice  cf  the  County  Court  of 

''Livingston  County,  State  of  Missouri, 
"Attest: 
"[Seal   of   the   County  Court  of  Livingston 
County.] 

"W.  H.  Gaunt, 
"Clerk  of  the  County  Court  of 
"Livingston  County,  State  of  Missouri.** 

Attached  to  each  of  the  bonds  were  coupons 
for  the  interest,  each,  except  as  to  number  and 
date  when  due,  being  in  the  following  form: 

"CmLLicoTHB,  LrviwosTON  County,  Mo., 
"$20.  January,  1,  1871. 

"The  County  of  Livingston  acknowledges 
to  owe  the  sum  of  twenty  dollars  on  the  first 
day  of  July,  1871,  being  interest  on  bond  num* 
ber  one  for  five  hundred  dollars.  This  coupon 
payable  at  the  National  Bank  of  Commerce  in 
the  City  of  New  York,  State  of  New  York. 

"W.  H.  Gaunt, 
"  Clerk  of  the  County  Court  of 
"Livingston  County,  State  of  Missouri.** 

Successive  coupons  for  each  instalment  of 
interest  were  attached  to  each  bond. 

The  petition  by  which  this  suit  was  com- 
menced alleg<»d  that  the  defendant  made  and 
delivered  the  bonds  in  behalf  of  the  municipal 
Township  of  Chillicothe;  that  the  bonds  were 
issued  under  and  pursuant  to  an  order  of  the 
County  Court  of  Livingston  County,  author- 
ized by  a  two  thirds  vote  of  the  people  of  that 
township,  as  is  recited  in  tbe  bonds,  and  in  aid 
of  the  St.  Louis,  Council  Bluffs  &  Omaha 
Railroad,  under  authority  of  an  Act  of  the 
Legislature  of  the  State  of  Missouri,  entiUed 
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"An  Act  to  Facilitate  the  Construction  of  Rail- 
roads in  the  State  of  Missouri/'  approved 
March  23,  1868,  and  of  the  Constitution  of  the 
State  of  Missouri;  that,  as  each  coupon  for  the 
semi-annual  interest  had,  prior  to  July  1, 1876, 
matured,  the  same  was  paid  by  the  officers  of 
the  County,  on  behalf  of  said  township,  with 
the  proceeas  of  a  tax  levied  and  collected  each 
year  bv  the  County,  from  the  taxpayers  of  the 
townsnip,  for  that  purpose;  that,  before  the 
coupons  sued  on  became  due  and  payable,  the 
bonds  and  coupons  were  sold  to,  and  for  value 
became  the  property  of,  the  plaintiff,  which 
bad  ever  since  been  the  legal  holder,  owner, 
and  bearer  thereof;  and  that  the  defendant,  on 
and  after  July  1,  1876.  had  refused  to  pay  any 
of  the  coupons  then  or  since  becoming  due,  or 
to  levy  any  tax  for  their  pajrment. 

The  provisions  of  the  Act  of  March  28, 1868, 
in  regard  to  the  issuing  of  bonds,  in  the  name 
of  a  county,  in  behalf  of  a  municipal  town- 
ship, therein,  which  apply  to  the  present  case, 
are  as  follows  (1  Wagner  Statutes  of  Missouri 
of  1870,  818): 

"Sec.  51.  Whenever  twenty -five  persons,  tax- 
payers and  residents  in  any  municipal  town- 
ship, for  election  purposes,  in  any  county  in 
this  State,  shall  petition  the  county  court  of 
such  county,  setting  forth  their  desire,  as  a 
township,  to  subscribe  to  the  capital  stock  of 
any  railroad  company  in  this  State,  building  or 
proposing  to  build  a  railroad  into,  through  or 
near  such  township,  and  stating  Uie  amount  of 
such  subscription,  and  the  terms  and  con- 
ditions on  which  they  desire  such  subscription 
shall  be  made,  it  shall  be  the  duty  of  the 
county  court,  as  soon  as  mav  be  thereafter,  to 
order  an  election  to  be  held  in  such  township 
to  determine  if  such  subscription  shall  be  made; 
which  election  shall  be  conducted  and  returns 
made  in  accordance  with  the  laws  controlling 
general  and  special  elections;  and  if  it  shafi 
appear,  from  the  returns  of  such  election,  that 
not  less  than  two  thirds  of  the  qualified  voters 
of  such  township  voting  at  such  election  are  in 
favor  of  such  subscription,  it  shall  be  the  duty 
of  the  county  court  to  make  such  subscription 
in  behalf  of  such  township,  according  to  the 
terms  and  conditions  thereof;  and  if  such  con- 
ditions provide  for  the  issue  of  bonds  in  pay- 
ment of  such  subscription,  the  county  court 
shall  issue  such  bonds  in  the  name  of  the 
county,  with  coupons  for  interest  attached; 
but  the  rate  of  interest  shall  not  exceed  ten  per 
cent  per  annum;  and  the  same  shall  be  deliv- 
ered to  the  railroad  company. 

"  Sec.  62.  In  order  to  meet  the  pa3rments  on 
account  of  the  subscription  to  the  stock,  ac- 
cording to  its  terms,  or  to  pay  the  interest  and 
principal  on  any  bond  which  may  be  issued  on 
account  of  such  subscription,  the  county  court 
shall,  from  time  to  time,  levy  and  cause  to  be 
collected  in  the  same  manner  as  county  taxes, 
a  special  tax,  which  shall  be  levied  on  all  real 
estate  lying  within  the  township  making  the 
subscription,  in  accordance  with  the  valuation 
then  last  made  by  the  county  assessor  for  county 
purposes. 

'*  Sec.  68.  The  county  treasurer  shall  be  au- 
thorized and  required  to  receive  and  collect  of 
the  sheriff  of  the  county  the  income  from  the 
tax  provided  in  the  previous  section,  and  to 
apply  the  same  to  the  payment  of  the  stock 
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subscription,  according  to  its  terms,  or  to  the 
payments  of  interest  and  principal  on  the 
bonds,  should  any  be  issued  in  payment  of 
such  subscription**  he  shall  pay  all  interest  on 
such  bonds  out  of  any  money  in  the  treasury 
collect^  for  this  purpose,  by  the  tax  so  levied, 
as  the  same  becomes  due,  and  also  the  bonds 
as  they  mature,  which  shall  be  canceled  by  th» 
county  court;  and  this  service  shall  be  consid- 
ered a  part  of  his  duty  as  county  treasurer." 

The  answer  of  the  defendant  to  the  pctitioi¥ 
contains  a  general  denial,  and  also  sets  forth  that 
no  petition  was  ever  presented  to  the  County 
Court  of  Livingston  County  by  the  taxpayers- 
of  the  municipal  Township  of  Chiliicothe,  as 
required  by  the  Act  of  1868,  praying  for  the 
election  named  in  the  Act;  nor  did  that  court 
ever  order  any  election  to  be  held  in  the  town- 
ship,- as  to  whether  it  would  subscribe  any 
amount  to  the  capital  stock  of  the  St.  Louis, 
Council  Bluffs  &  Omaha  Railroad  Company; 
nor  did  the  county  court  ever  order,  direct  or 
authorize  the  bonds  or  the  coupons  in  question 
to  be  issued;  nor  was  an^  election  ever  held  in 
the  township  to  determine  whether  it,  or  the 
voters  therein,  would  consent  to  any  subscrip- 
tion on  its  account  to  the  capital  stock  of  the 
said  railroad  company,  or  to  the  issuing  of  the 
bonds  and  coupons;  and  that  the  issuing  and 
delivery  of  them  were  without  authority  of  the 
county  court,  and  in  violation  of  the  Constitu- 
tion and  laws  of  MissourL  The  answer  also 
denied  that  the  plaintiff  was  the  owner  and 
holder  in  good  faith,  and  for.  value,  of  the 
bonds  and  coupons  in  question. 

The  plaintiff  put  in  a  replication  to  the  an- 
swer, denying  each  and  every  allegation  of  new 
matter  therein  contained. 

The  cause  was  in  due  form  heard  by  the 
court  without  the  intervention  of  a  jury,  and 
it  made  a  finding  of  facts  and  of  conclusions 
of  law  in  favor  of  the  plaintiff,  upon  which  a 

Judgment  for  it  was  rendered,  on  the  6th  of 
January,  1885,  for  $8,476.60,  with  costs, 
against  the  County  of  Livingston,  '*  to  be  col- 
lected, if  necessary,  by  mandamus  against  the 
County  Court  of  said  County,  commanding  it 
to  levy  and  collect  from  Chiliicothe  municipal 
Township,  in  said  County,  a  special,  tax  ac- 
cording to  law  for  the  payment  of  said  judg- 
ment, interest  and  costs,  and  to  pay  the  same. 
To  review  this  judgment  the  defendant  has 
brought  a  writ  of  error. 

The  facts  found  by  the  circuit  court,  other 
than  those  which  are  merely  formal,  are  as 
follows:  The  defendant  issued  twenty-four 
bonds,  on  the  10th  of  April,  1871,  numbered 
consecutively  from  1  to  24  includve,  signed  by 
the  presiding  justice  of  the  county  court,  at- 
tested by  the  derk,  and  with  the  seal  thereof, 
each  in  the  form  before  set  forth,  and  with 
coupons  in  the  form  before  given.  The  plaint- 
iff, in  April,  1871,  bought  a|l  of  the  bonds 
and  the  coupons  thereto  attached  and  not  then 
matured,  in  the  open  market,  for  cash,  and 
without  notice  of  any  defect  or  infirmity  there- 
in or  in  Hie  action  of  the  county  court  in  is- 
suing the  same,  and  has  ever  since  been  and 
still  IS  the  holder  of  the  bonds  and  the  unpaid 
coupons  thereon,  and,  at  the  time  of  the  insti- 
tution of  this  suit,  was  the  holder  of  the 
coupons  then  matured  and  described  in  the  pe- 
tition.   The  bonds  were  issued  under  the  lol- 
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lowing  circumstances:  by  articles  of  assodation 
eiitcr(d  into  on  the  18ih  dav  of  June,  1867, 
and  filed  in  the  office  of  the  ^retary  of  State 
ol  tbe  State  of  Missouri  on  the  14th  of  July, 
IM,  a  corporation  was  created  by  the  name  of 
tbe  St.  Lcuis,  Chillicothe  A  Omaha  Railroad 
Gompanv.  The  articles  declared  that  the  ob- 
ject of  the  association  was  to  construct,  main- 
tain and  operate  a  railroad  for  public  use  in  the 
coDveyance  of  persons  and  property,  from  the 
City  of  Chillicothe,  in  the  County  of  Liying- 
itoD  and  State  of  Missouri,  to  such  point  on 
riMi  ^®  boundary  line  between  Missouri  and  Iowa 
UW]  ^  should  be  deemed,  after  actual  surrey,  '*  to 
be  on  the  most  direct  and  feasible  route  for  con- 
itructing,  maintaining  and  operating  a  railroad 
between  the  said  City  of  Chillicothe  and  the 
City  of  Omaha  in  the  State  of  Nebraska;"  that 
tbe  length  of  the  railroad  should  be  about 
ninety  miles,  and  it  should  be  made  into  or 
tbrough  the  Counties  of  Livingston,  Daviess  and 
Gentry,  and  into  or  through  one  or  more  of  the 
Counties  of  Nodoway,  Harrison  and  Worth. 
The  articles  also  declared  that  the  association 
was  *'  organized  under  and  subject  to  the  laws 
of  tbe  State  of  Missouri  contained  in  chapters 
aixtytwo  and  sixty-three  of  title  XXIY  of  the 
Qeneral  Statutes  of  Missouri  of  1865,  possess- 
ing all  and  singular  the  powers  therein  con- 
tained."   Qeneral  Statutes  of  Missouri  of  1866, 

At  a  meeting  of  the  stockholders  of  the  St. 
Louis,  Chillicothe  A  Omaha  Railroad  Com- 
pany, held  on  the  4th  of  June,  1869,  its  name 
was  changed,  by  their  vote,  to  that  of  the  Chil- 
licobbe  &  Omahia  Railroad  Company,  and  evi- 
dence thereof  was  filed  in  the  office  of  the 
Secretary  of  State  of  the  State  of  Missouri  on 
the  25th  of  June,  1869. 

On  the  8d  of  M^,  1870,  a  petition  signed  by 
more  than  twent^-nve  taxpayers  and  residents 
of  tbe  municipal  Township  of  Chillicothe  was 
filed  in   the   County   Court  of    Livingston 
Countv,  setting  forth  that  the  petitioners,  as  a 
township,  desired  to  subscribe  $15,000  to  the 
capital  stock  of  the  Chillcothe  A  Omaha  Rail- 
road Company,  subject  to  the  following  oon- 
oitions:    *•  1.  Payment  of  said  subscription  to 
be  made  in  bonds  of  Livingston  Countv  (issued 
in  accordance  with  the  law  regulating  sub- 
■criptioDs  by  municipal  townships  to  reread 
companies),  at  par;  said  bonds  to  be  payable 
fifteen  years  from  the  first  day  of  July,  1870, 
Mid  bearing  interest  at  the  rate  of  eight  per 
c«pt  per  annum,  payable  semi-annuafiy.    2. 
Tbe  bonds  to  be  issued  to  said  company  when 
It  shall  have  continuously  graded  its  roadbed 
on  or  near  its  present  located  survey  from  the 
City  of  Chillicothe  to  the  western  boundary  of 
wvinMton  County."    The  county  court,  on 
we  8d  of  May,  1870,  made  an  order  reciting 
tbe  contents  of  the  petition,  and  durecting  that 
jn  election  be  held  at  the  usual  place  of  voting 
HOOl  ™  ^®  township,  Chillicothe  election  district. 
J  on  the  27th  of  May.  1870,  to  determine  if  such 
^owripiion  should  be  made.    The  order  pre- 
•cnbed  the  forms  of  the  respective  ballots,  for 
™  agahjst  the  subscription.    On  the  25th  of 
^If  1870,  the  county  court  made  an  order 
wat  tbe  question  to  be  voted  upon  at  the  elec- 
tton  80  to  be  held  should  be  whether  the  town- 
^  should  subscribe  $12,000  to  the  capital 
•wck  of  the  said  railroad  company,  upon  the 


same  conditions  as  before  mentioned,  the  bal- 
lots to  be  in  Uke  form. 

The  election  was  held  on  the  27th  of  May, 
1870.  On  the  80th  of  May,  1870,  the  vote» 
cast  were  duly  canvassed,  and  an  abstract 
thereof  was  made  and  entered  of  record  in  tho 
county  court,  signed  by  the  president  of  that 
court  and  a  justice  of  the  peace,  and  attested 
by  the  signature  of  the  county  clerk,  showing 
that  820  votes  had  been  cast  for,  and  fifty  votea 
against,  the  subscription  of  $12,000  to  the 
capital  stock  of  said  company. 

On  the  2dd  of  September,  1870,  there  were 
filed  in  the  office  of  the  Secretary  of  State  of 
the  State  of  Iowa  articles  of  association.  In  con- 
formity to  chapter  62  of  title  10  and  other  laws 
of  Iowa,  of  the  Revision  of  1860,  incorporat- 
ing the  St  Louis,  Council  Blufls  &  Omaha 
Rcukoad  Company  in  Iowa,  to  construct  and 
operate  a  railroad.  The  articles  contained  the 
following  clause:  "The  main  line  of  said  rail* 
road  shsJl  extend  from  and  from  within  the 
Citv  of  Council  Bluffs,  in  the  State  of  Iowa, 
ana  from  such  other  point  adjacent  to  the  east- 
ern terminus  of  the  Union  Padflc  Railroad,  on 
the  banks  of  the  Miraouri  River,  as  the  bcNEud 
of  directors  may  hereafter  designate;  thence  in 
a  southwesterly  direction  to  the  st«te  line  be- 
tween the  States  of  Iowa  and  Missouri,  at  a 
point  where  the  Chillicothe  &  Omaba  Railroad 
shall  reach  said  state  line,  and,  in  the  event  of 
the  consolidation  of  this  company  and  corpo- 
ration with  the  said  Chillicothe  &  Omaba  Rail- 
road Company,  a  company  incorporated  under 
the  general  laws  of  the  State  of  Missouri,  then, 
in  connection  with  the  last  mentioned  railroad, 
to  form  a  continuous  line  of  railroad  from  the 
City  of  Omaha,  in  the  State  of  Nebraska,  and 
the  City  of  Council  Blufls,  in  the  State  of 
Iowa,  to  the  City  of  St.  Lotds,  in  the  State  of 
Missouri;  and  the  board  of  directors  of  the  cor- 
poration hereby  created  shall  have  the  power 
at  any  time,  when  the  same  can  be  lawfully 
done,  to  consolidate  this  corporation  with  the 
Chillicothe  &  Omaha  Railroad,  in  Missouri, 
aforesaid,  and  this  corporation  shall  have,  hold, 
and  by  its  board  of  directors  exercise,  all  the 
powers,  riffhts,  privileges  and  franchises 
granted  and  conferred  by  the  laws  of  the  State 
of  Iowa,  Revision  of  A.  D.  1860,  and  of  all 
laws  amendatory  thereof  and  supplemental 
thereto."  These  articles  had,  on  the  18th  of 
September,  1880,  been  filed  for  record  in  the 
office  of  the  Recorder  of  Pottawatomie  County, 
in  the  State  of  Iowa. 

At  a  meeting  of  the  stockholders  of  the  Chil- 
licothe <&  Omaha  Railroad  Company,  held  on 
the  20th  of  September.  1870,  "all  the  stock  of 
the  company  being  present  thereat,"  a  resolu- 
tion was  passed  by  the  stockholders  unani- 
mously, directing  the  board  of  directors  of  the 
company  to  effect  a  consolidation  of  it  with  the 
St.  Louis,  Council  Bluffs  &  Omaha  Railroad 
Company,  of  the  State  of  Iowa.  Articles  of 
consolidation  were,  on  the  same  day,  entered 
into  between  the  two  corporations,  consolidat- 
ing the  two  into  one,  "for  the  purpose  of  con- 
structing, owning,  maintaining,  using  and  op- 
erating a  continuous  line  of  railroad  from  the 
City  of  Omaha,  in  Nebraska,  and  the  City  of 
Council  Bluffs,  in  Iowa,  to  the  City  of  Chilli- 
cothe, in  Missouri,  under  the  name  of  the  St. 
Louis,  Council  Bluffs  &  Omaha  Ridlioad  Com- 
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pany."  These  articles  of  consolidation  were 
executed  by  the  president  of  the  Chillicothe  & 
Omaha  Railroad  Company,  on  behalf  of  that 
company,  under  a  resolution  of  its  board  of  di- 
rectors to  that  eflfcct,  which  was  approved  by 
more  than  three  fourths  of  all  the  stock  in  the 
company.  The  articles  of  consolidation  and 
the  proceedings  thereon  on  the  part  of  the  Chil- 
licothe &  Omaha  Railroad  Company  were  filed 
in  the  office  of  the  Secretary  of  State  of  the 
State  of  Missouri  on  the  7th  of  October,  1870; 
and  the  same  articles  of  consolidation  and  the 
proceedings  of  the  meetin^of  stockholders  of 
the  Chillicothe  &  Omaha  Railroad  Company, 
authorizing  the  consolidation,  were  filed  mthe 
office  of  the  Secretary  of  State  of  the  State  of 
Iowa,  on  the  19th  of  December,  1870. 

In  the  year  1871  a  railroad  was  constructed 
by  the  corporation  acting  under  the  name  of 
the  St.  Louis,  Council  Bluffs  &  Omaha  Rail- 
road Company,  from  the  City  of  Chillicothe, 
in  Livingston  County,  Missouri,  upon  and  over 
the  line  set  forth  ana'  described  in  the  articles 
of  association  filed  in  the  office  of  the  Secre- 
tary of  State  of  the  State  of  Missouri  on  the 
14th  of  July,  1868,  to  a  point  on  the  boundary 
line  between  the  States  of  Missouri  and  Iowa, 
and  has  been  continued  thence  to  the  City  of 
Omaha,  Nebraska,  and  has  ever  since  been  op- 
erated on  that  line. 

The  County  of  Livingston  paid  all  the  inter- 
est coupons  on  the  twenty-four  bonds  as  they 
respectively  matured,  to  and  including  those 
falling  due  July  1,  1»76,  from  the  proceeds  of 
taxes  levied  in  each  year  upon  the  taxable  prop- 
erty of  Chillicdlhe  Township  in  that  County. 

On  the  21st  of  February,  1877,  the  County 
Court  of  Livingston  County  entered  an  order 
on  its  records,  as  follows:  **  Whereas,  by  a  de- 
dsion  of  the  Supreme  Court  of  the  United 
States  in  a  case  wherein  Bates  County,  of  this 
State,  was  a  party,  it  was  held  that  all  town- 
ship bonds  issued  under  and  by  virtue  of  an 
Act  of  the  State  of  Missouri  entitled  'An  Act 
to  Facilitate  the  Construction  of  Railroads  in 
the  State  of  Missouri,'  approved  March  23, 
1868.  are  null  and  void,  owing  to  the  uncon- 
stitutionality of  said  Act,  which  decision,  as 
we  are  informed,  has  since  been  reaffirmed  by 
the  United  States  Circuit  Judge  Dillon;  and 
whereas,  under  and  by  virtue  of  said  Act  above 
recited,  the  County  of  Livingston,  for  the  use 
and  in  behalf  of  the  municipal  Township  of 
Chillicothe.  did,  in  A.  D.  1870,  issue  and  de- 
liver under  said  Act  above  recited,  to  the  St. 
Louis,  Council  Bluffs  &  Omaha  Railroad 
Company,  a  series  of  bonds,  in  amount  twelve 
thousand  dollars,  to  run  for  fifteen  years,  and 
each  for  the  sum  of  five  hundi^  dollars:  Now, 
t/ierefare.  It  appearing  that  all  of  said  bonds  are 
null  and  void,  it  is  hereby  ordered  that,  from 
and  after  this  date,  the  treasurer  of  the  county 
be  commanded  and  directed  to  refuse  payment 
of  said  bonds  or  any  of  them,  together  with  all 
coupons  for  interest  thereto  attached,  in  whose- 
soever hands  they  may  be  found,  or  by  whom- 
soever they  may  be  presented,  until  otherwise 
directed  by  this  court  or  by  some  competent 
superior  authority." 

The  conclusion  of  law  of  the  circuit  court 
upon  the  foregoing  facts  was  in  these  words: 
"Upon  consideration  of  the  foregoing  facts, 
which  constitute  all  the  facts  and  evidence 

862 


produced  in  the  cause,  the  court  finds  that  the 
County  of  Livingston,  in  the  State  of  Missou- 
ri, is  indebted  to  the  plaintiff,  the  First  Na- 
tional Bank  of  Portsmouth,  New  Hampshire, 
by  reason  of  the  nonpayment  |of  the  couponi 
described  in  the  petition  and  the  facts  afore- 
said, in  the  sum  of  eight  thousand  four  hun- 
dred and  seventy-six  dollars  and  sixty  cents 
($8,476.60)." 

There  is  also  found  in  the  record  a  bill  of 
exceptions.  When  the  plaintiff  offered  la 
evidence  the  twenty-four  bonds,  the  defendant 
objected,  on  the  ground  that  the  bonds  were 
void  on  their  faces,  and  showed  no  authority 
for  their  issue.  The  court  overruled  the  ob- 
jection and  permitted  the  bonds  to  be  read  in 
evidence,  to  which  ruling  the  defendant  ex- 
cepted. A  like  objection  and  exception  were 
taken  by  the  defendant  to  the  reading  in  evi- 
dence of  the  coupons  sued  on.  When  the 
plaintiff  offered  in  evidence  the  tax  levies  for 
the  years  1872, 1873,  1874,  1875,  and  1876.  for 
the  purpose  of  showing  that  in  each  of  those 
years  the  County  Court  of  Livingston  County 
made  a  levy  upon  the  property  in  the  Town- 
ship of  Chillicothe,  of  taxes  for  the  payment 
of  the  interest  on  the  bonds  in  question,  the 
defendant  objected  to  the  evidence,  on  the 
ground  that  there  could  be  no  ratification  of 
the  issuing  of  the  bonds,  if  the  issue  was  un- 
lawful. The  objection  was  overruled,  and  the 
defendant  excepted.  No  other  exceptions  ap- 
pear by  the  bill  of  exceptions. 

The  grounds  ur^d  for  reversing  the  judg- 
ment  are:  (1)  that  the  statutes  of  Missouri  did 
not  authorize  the  consolidation  of  a  railroad 
company  or^nized  undor  the  laws  of  Missou- 
ri with  a  railroad  company  organized  under 
the  laws  of  another  State;  (2)  that  an  authority 
to  subscribe  to  stock  in,  ana  issue  bonds  to,  the 
Chillicothe  &  Omaha  Railroad  Company  waa 
not  an  authority  to  subscribe  to  stock  in,  and 
issue  bonds  to,  the  St.  Louis,  Council  Bluffs  & 
Omaha  Railroad  Company;  and  (8)  that  it  does 
not  appear  by  the  face  of  the  bonds,  or  by  the 
findings  of  the  court,  that  the  county  court 
ordered  any  subscription  for  stock  in  either 
the  Chillicothe  &  Omaha  Railroad  Company 
or  the  St.  Louis,  Council  Bluffs  &  Omaba 
Railroad  Company  to  be  made,  or  that  any 
subscription  to  the  stock  of  either  of  those  com- 
panies was  in  fact  made,  or  that  any  stock  of 
either  company  was  ever  issued  to  llie  County 
or  to  the  Township. 

(1)  As  to  the  authority  for  consolidation:  It 
was  enacted  as  follows  by  the  Act  of  the  Leg- 
islature of  Missouri,  approved  March  2.  1869, 
entitled  "An  Act  to  Authorize  the  Consolida- 
tion of  Railroad  Companies  in  this  State  with 
Companies  Owning  Connecting  Railroads  in 
Adjoining  States"  (Laws  of  1869,  p.  75;  and  I 
Wagner's  Missouri  Stats,  of  1870,  p.  814,  §  56): 
"Section  1.  That  any  Railroad  Company 
organized  under  the  general  or  special  laws  of 
this  State,  whose  track  shall  at  the  line  of 
the  Stale  connect  with  the  track  of  the  railroad 
of  any  company  organized  under  the  general 
or  special  laws  of  any  adjoining  State,  is  here- 
by authorized  to  make  and  enter  into  any 
agreement  with  such  connecting  company,  for 
the  consolidation  of  the  stock  of  the  respective 
companies  whose  tracks  shall  be  so  connected, 
making   one   company  of   the   two.    whose 
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itock  shall  be  so  consolidated,  upon  such 
terms  and  conditions  and  stipulations,  as 
may  be  mutually  agreed  upon  oetween  them, 
in  accordance  with  the  laws  of  the  adjoin- 
ing State  in  which  the  road  is  located,  with 
which  connection  is  thus  formed."  The  statute 
then  went  on  to  enact  details  in  regard  to  the 
consolidation.  The  fourth  section  of  the  Act 
provided  as  follows:  "Sec.  4  Any  such  con- 
lolidated  company  shall  be  subject  to  all  the 
liabilities,  and  bound  by  all  the  obligations  of 
the  company  within  this  State,  which  may  be 
thus  consolidated  with  one  in  the  adjacent 
State,  as  f  uUy  as  if  such  consolidation  had  not 
taken  place,  and  shall  be  subject  to  the  same 
duties  and  obligations  to  the  State,  and  be  en- 
titled to  the  same  fruichises  and  privileges 
under  the  laws  of  this  State,  as  if  the  consoli- 
datioD  had  not  taken  i)lace."  This  statute  ap- 
plied to  the  consolidation  in  question  although 
no  road  had  yet  been  constructed.  • 

It  is  not  contended  that  the  provisions  of  this 
statute  were  not  complied  with  in  makin?  the 
consolidation  in  question.  The  consolidated 
company  was,  by  the  statute,  to  be  entitled  to 
the  same  privileges  under  the  laws  of  the  State 
of  Missouri  as  if  the  consolidation  had  not 
taken  place.  This  can  only  mean  that  it  was 
to  be  entitled  to  the  same  privileges  under  the 
laws  of  Missouri  that  the  Missouri  corporation 
was  entitled  to  under  the  laws  of  that  State  at 
the  time  the  consolidation  took  place.  One 
of  those  privileges  was  the  privile/^e  of  a  sub- 
scription to  sto&  by  the  Township  of  Chilli- 
cothe. 

(2)  As  to  the  authority  to  subscribe  to  stock 
in,  and  issue  bonds  to,  the  St.  Louis,  Council 
Bluffs  &  Omaha  Railroad  Company,  under  the 
vote  of  the  people  of  the  township  to  subscribe 
to  stock  in,  and  issue  l>onds  to,  the  Chillicothe 
A  Omaha  Railroad  Company.  The  case  of 
Harshmany.  Bates  County,  92"  U.  8.  569  [23: 
747],  decided  by  this  court  at  October  Term, 
1875,  is  relied  upon  by  the  plaintiff  in  error  as 
a  decision  against  the  validity  of  the  bonds  in 
that  respect.  It  arose  under  the  same  statute 
of  Missouri,  of  March  23,  1868.  The  bonds 
were  issued  by  the  County  of  Bates,  in  behalf 
of  Mount  Pleasant  Township,  in  that  county, 
to  the  Lexington,  Lake  &  Gulf  Railroad  Com- 
pany, in  January,  1871.  The  taxpayers  of  the 
township  had,  m  May,  1870,  at  an  election, 
▼oted  in  favor  of  a  surocriplion  to  the  stock  of, 
•nd  the  issue  of  bonds  to,  the  Lexinfflon,  Chilli- 
coibe  &  Gulf  Railroad  Company.  In  October, 
lo70,  that  corporation  was  consolidated  with 
toother  corporation,  under  the  name  of  the 
Jj^xington,  Lake  &  Gulf  Railroad  Company. 
Ther^ter,  in  January,  1871,  the  county  court, 
*°  pursuance  only  of  the  authority  conferred 
^y  such  vote,  suMcribed  the  specified  amount, 
'^  behalf  of  the  township,  to  the  consolidated 
^mpany,  and  issued  the  bonds  to  it  in  pay- 
ment of  the  subscription.  The  objection  was 
^kcn,  that  the  question  of  subscribing  to  stock 
*^,  and  issuing  bonds  to,  the  consolidated  com- 
"panj  was  never  submitted  to  a  vote  of  the  peo- 
ple of  the  township.    This  court  held  that  as 

at  the  time  of  the  consolidation,  no  subscrip- 

«on  to  stock  had  been  made,  and  thus  no  vested 
right  had  accrued  to  the  company  named  in 

*he  vote,  the   extinction   of   that   company 

forked  a  revocation  in  law  of  the  authority  to 
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subscribe  to  stock  and  to  issue  bonds.  In  that 
case  it  appeared  by  the  face  of  the  bonds  that 
the  vote  of  the  people  was  to  subscribe  to  the 
stock  of  the  Lexmgton,  Chillicothe  &  Gulf 
Railroad  Company,  and  that  that  company 
and  another  had  been  consolidated  under  the 
name  of  the  Lexington,  Lake  &  Gulf  Railroad 
Company.  This  court  held  that  this  recital  in 
the  bonds  was  sufficient  to  put  the  holder  on 
inquiry,  and  that  the  bonds  were  invalid.  The 
suit  was  brought  by  a  holder  of  coupons  at- 
tached to  the  bonds,  against  the  county,  to  re- 
cover the  amoxmt  of  the  coupons. 

In  County  of  Scotland  Y.  Thomas,  94  U.  S. 
683  [24:  219],  at  October  Term,  1876,  the  suit 
was  brought  on  coupons  attached  to  bonds 
issued  by  the  County  of  Scotland,  in  the  State 
of  Missouri,  on  its  own  behalf,  to  the  Missouri, 
Iowa  &  Nebraska  Railway  Company,  for  a 
subscription  on  behalf  of  the  county  to  the 
stock  of  that  corporation,  which  was  a  corpo- 
ration formed  by  the  consolidation,  in  March, 
1870  (under  Uie  above  mentioned  Act  of  March, 
2,  1869),  of  the  Alexandria  &  Nebraska  City 
Railroad  Company,  of  Missouri  (formerly  the 
Alexandria  &Bloomfleld  Railroad  Company), 
with  the  Iowa  Southern  Railway  Company,  of 
Iowa.  It  was  claimed  that  the  power  to  sub- 
scribe to  the  stock  had  been  given  by  the  char- 
ter granted  in  1857  by  Missouri  to  the  Alexan- 
dria &  Bloomfield  Railroad  Company,  before 
the  adoption  of  the  State  Constitution  of  1865, 
which  required  that  the  question  of  subscribing 
to  stock  should  be  submitted  to  a  vote  of  the 
qualified  votes  of  the  county.  No  vote  had 
been  taken  in  the  case.  It  was  contended  on 
behalf  of  the  plaintiff  that  the  consolidated 
corporation  acquired,  bv  the  consolidation,  all 
the  privileges  of  the  Alexandria  &  Nebraska 
City  Railroad  Comijany,  and,  among  others, 
the  privilege  of  receiving  county  subscriptions  [116] 
to  its  capitol  stock.  This  court  held  that  the 
prohibition  of  the  Constitution  of  1865  only  ex- 
tended to  restraining  the  Legislature  from 
authorizing  in  the  future  municipal  subscrip- 
tions, or  aid  to  priyate  corporations,  without  a 
vote  of  the  people  of  the  municipality,  but  did 
not  take  away  any  authority  previously  ^ranted 
to  subscribe  to  stock  without  a  yote  of  the  peo- 
ple. It  also  held  that  the  simple  consolidation 
with  another  company  did  not  extinguish  the 
power  of  the  county  to  subscribe,  or  the  priv- 
ilege of  the  company  to  receive  a  subscription. 
As  authority  for  this  yiew  it  cited  the  case  of 
Slate  y.  Oreen  County,  64  Mo.  540. 

In  the  case  of  County  of  Scotland  y.  Thomas 
the  power  to  consolidate  was  mven  in  1869, 
after  the  original  Charter  of  1857  was  granted, 
and  after  the  Constitution  of  1865  went  into 
effect;  but  it  was  held  that  that  fact  did  not 
affect  the  power.  In  its  opinion,  the  court 
said,  p.  691  [2201,  that  the  railroad  authorized 
by  the  Charter  of  1857  "was  *a  railroad  from 
the  City  of  Alexandria,  in  the  County  of  Clark, 
in  the  direction  of  Bloomfield,  in  the  State  of 
Iowa,  to  such  point  on  the  northern  boundary 
line  of  the  State  of  Missouri  as  shall  be  agreed 
upon  by  said  company,  and  a  company  author- 
ized on  the  part  of  the  State  of  Iowa,  to  con- 
struct a  railroad  to  intersect  the  road  authorized 
to  be  constructed  by  the  provisions  of  this  Act, 
at  the  most  practicable  point  on  said  state  line.' 
Bloomfield  was  a  small  town  in  Iowa,  evident- 
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Iv  not  intended  as  tbe  final  objectiye  point  of 
liie  proposed  line,  which  is  only  required  to  be 
'in  tbe  direction  of  Bloomfield.  A  connection 
with  a  continuous  road  in  Iowa  was  the  de- 
c  lared  object  of  the  road  proposed.  It  was  e vi- 
dentl^  the  purpose  to  bring  Alexandria,  a  port 
of  Missouri  on  tbe  Mississippi  River,  in  connec- 
tion with  the  rich  region  of  southern  and  west- 
em  Iowa,  by  means  of  the  road  then  being 
chartered,  and  a  road 'to  connect  therewith, 
running  into  the  State  of  Iowa.  This  purpose 
will  be  most  effectually  attained  by  the  con- 
struction of  the  continuous  line  contemplated 
by  the  consolidated  companies.  The  genend 
direction  of  the  road  is  not  changed.  It  does 
not  pass  through  Bloomfield,  it  is  true;  but  it 
does  not  pass  it  by  so  far  as  to  be  a  substantial 
[117]  departure  from  the  route  originally  indicated. 
The  amending  Act,  therefore,  which  author- 
ized a  consolidation  with  the  Iowa  Southern 
Railway  Company,  and  thereby  constituted  the 
Missouri,  Iowa  ^'Nebraska  Railway  Ck>mpany, 
was  in  perfect  accord  with  the  general  purpose 
of  the  original  charter  of  tbe  Alexandna  & 
BloomfleldKailroad  Ck>mpany;  and,if  the  other 
rights  and  privileges  of  the  latter  company 
passed  over  to  the  consolidated  company,  we 
do  not  see  why  the  privilege  in  question  should 
not  do  so,  nor  why  the  power  given  to  the 
county  to  subscribe  to  the  stock  should  not 
continue  in  force". 

The  court  distinguished  the  case  from  that  of 
Harthman  v.  Batei  County,  92  U.  S.  569 
[28:747],  on  the  ground  that  in  that  case  the 
subscription  to  stock  was  made  by  the  county 
court  in  behalf  of  a  township,  and  that  the 
county  court  was  r^^ded  as  being  the  mere 
agent  of  the  township,  and  as  having  no  dis- 
cretion to  go  beyond  the  precise  terms  of  the 
power  given  to  It,  to  subscribe  to  the  stock  Gl 
the  company  named  in  the  vote;  while  in  the 
case  of  aeouand  County  the  county  court  acted 
as  the  representative  authority  of  the  county 
itself,  and  was  officially  invested  with  all  the 
discretion  necessary  to  be  exercised  under  the 
change  of  circumstances  brought  about  by  the 
consolidation. 

The  court  further  proceeded  to  say,  in  the 
/Scotland  County  Case,  p.  693  [221]:  '*If  we 
look  at  the  subject  in  a  broad  and  general  view, 
it  will  be  still  more  manifest  that  the  power  in 
question  was  intended  to  exist,  notwithstand- 
ing the  consolidation.  The  project  of  the  rail- 
road promised  a  great  public  improvement, 
conducive  to  the  interests  of  Alexanaria  and  the 
counties  through  which  it  would  pass.  Its 
construction,  however,  would  greatly  depend 
upon  the  local  aid  and  encouragement  it  miffht 
receive.  The  interests  of  its  projectors  and  of 
the  countryit  was  to  traverse  were  regarded  as 
mutuaL  The  power  of  the  adjacent  counties 
and  towns  to  subscribe  to  its  stock,  as  a  means 
of  securing  its  construction,  was  desired  not 
only  by  the  company,  but  by  the  inhabitants. 
Whether  the  policy  was  a  wise  one  or  not  is  not 
now  the  (Question.  It  was  in  accordance  with 
the  public  sentiment  of  that  period.  The 
power  was  sought  at  the  hands  or  the  Legisla- 
[118]  ture,  and  was  given.  It  was  relied  on  by  those 
who  subscribed  their  private  funds  to  the  en- 
terprise. It  was  involved  in  the  general  scheme 
as  an  integral  part  of  it,  and  as  much  contrib- 
utory and  necessary  to  its  success  as  tl»B  pro- 
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spective  right  to  take  tolls.  Why  it  should  not 
still  attach  to  this  portion  of  tbe  road,  as  one  of 
the  rights  and  privileges  belonging  to  it,  into 
whose  hands  soever  it  comes,  by  consolidation 
or  otherwise,  it  Is  difficult  to  see." 

The  conclusion  of  the  court  was  that  the 
power  of  the  County  of  Scotland  to  subscribe^ 
being  a  right  and  privilege  of  the  Alexandria  i 
Nebraska  City  Railroad  Company,  passed, 
with  its  other  rights  and  privileges,  into  tne  new 
conditions  of  existence  which  that  company  as- 
sumed under  the  consolidation,  and  this  al- 
though the  company  with  which  the  consolida- 
tion was  effected  belonged  to  the  State  of  lovnu 

In  Town  of  East  Lincoln  y.  Davenport,  94  U. 
S.  801  [24:822],  at  October  Term,  1876,  which 
was  a  suit  on  coupons  attached  to  bonds  issued 
by  a  town  in  Illinois,  provision  had  been  made 
by  statute,  prior  to  the  time  when  a  subscriptiim 
was  made  by  that  town  to  the  stock  of  a  rail- 
road company,  that  the  company  ndght  consol- 
idate with  otner  companies,  in  order  to  carry 
out  the  obiect  of  its  charter,  and  that  its  fran- 
chises, rights,  subscriptions  and  credits  might 
be  transtem^,  and  such  consolidation  was 
effected,  and  a  subsequent  transfer  by  the  con- 
solidated company  was  lawfully  made  to  a  new 
company  engaged  in  constructing  a  connect- 
ing road,  thus  forming  a  continuous  line,  the 
stockholders  in  the  former  companies  becoming 
stockholders  in  the  new  company.  It  was  held 
that  a  delivery  by  the  town  to  such  new  com- 
pany of  bonds  for  the  payment  of  the  original 
subscription,  and  a  receipt  of  a  certificate  of 
stock  in  the  new  company,  were  warranted  by 
law.  In  the  opinion  of  the  court  tbe  doctrine 
of  the  case  of  Uounty  of  Scotland  v.  Thomas,  94 
IT.  S.  682  [24:219],  was  confirmed,  and  the  dis- 
tinction drawn  in  that  case  between  it  and  the 
case  of  Harshman  y.  Bates  County,  92  U.  S.  560 
[23:747],  was  adverted  to. 

In  County  of  Bates  y.  Winters,  97  U.  a  88 
[24:933],  at  October  Term.  1877.  the  suit  was 
brought  to  recover  the  amount  of  bonds  and 
coupons  issued  by  the  County  of  Bates,  in  tbe 
State  of  Missouri,  in  behalf  of  Mount  Pleasant 
Township,  in  that  county.  The  bonds  were 
issued  in  January,  1871,  to  the  Lexington,  Lake 
&  Gulf  Railroad  Company,  a  corporation 
formed  by  the  consolidation  of  the  Lexington, 
Chillicothe  &  Gulf  Railroad  Company  with 
another  corporation.  The  township  had  voted, 
in  April,  1870,  in  favor  of  a  subscription  to  the 
stock  of,  and  the  issue  of  bonds  to,  the  Lexing- 
ton, Chillicothe  &  Gulf  Railroad  Company. 
No  subscription  to  the  stock  of  tl  at  company 
was  shown  to  have  been  made,  but  tbe  sob- 
scription  was  made  on  the  books  of  the  new 
company  formed  by  the  consolidation.  This 
court  held  that  as.  in  fact,  no  subscription  had 
been  made  to  the  stock  of  the  Lexington,  Chil- 
licothe &  Gulf  Railroad  Company,  the  bonds 
were  void,  under  the  ruling  in  uarskman  y. 
BfUes  County,  because  the  popular  vote  gave 
authority  to  subscribe  to  the  stock  of  one  com- 
pany, while  the  subscription  was  made,  and  tbe 
bonds  were  issued,  to  a  different  company;  and 
that  the  recitals  in  the  bonds  were  such  that 
there  could  be  no  bona  fde  holders  of  them. 
The  bonds  recited,  on  thdr  face,  that  the  vote 
had  been  on  the  proposition  to  subscribe  to  the 
capital  stock  of  the  Lexington,  Chillicothe  dk 
Gulf  Railroad  Company,  and  that  thatcom- 
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y  and  another  company  had  been  consoli- 
ted  into  one  company,  under  the  name  of  the 
Lexington,  Lake  &  Giuf  Raibx>ad  Company,  to 
which  latter  company  the  bonds  were,  on  their 
face,  issued.  This  court  reversed  the  judgment 
below,  which  had  been  in  favor  of  the  plaintiff, 
and  remanded  the  case  for  a  new  triaL 

In    WiUon   v.  Salamanca,  09   U.  8.  499 
[25:^80],  at  October  Tenn.  1878,  the  suit  was 
against  the  Township  of  Salamanca,  in  Cher- 
okee County,  Kansas,  to  recover  the  amount  of 
coupons  detached  fiom  bonds  issued  by  that 
township  to  the  Memphis,  Carthage  &  North- 
western Railroad  Ccmpany.    The  bonds  were 
issued  in  September,  1872,  in  pursuance  of  an 
election  held  in  November,  1871,  at  which  it 
was  voted  to  subscribe  to  stock  in,  and  issue 
bonds  to,  the  State  Line,  Oswego  &  Southern 
Kansas  Bailroad  Company,    ijter  the  vote 
was  had,  the  latter  company  was  consolidated 
with  another  railroad  company,  into  a  new 
[110]    corporation,  to  which  the  bonds  were  issued. 
The  subscription  was  made  to  the  stock  of  the 
Dew  corporation,  and  no  other  vote  was  had 
than  Uie  one  above  mentioned.    The  case  came 
ap  on  questions  certified,  one  of  which  was  as 
follows:    ''Whether  or  not  It  is  a  defense  to 
tbiB action  by  Abanaflde  holder  for  value  of  the 
interest  coupons  sued  on,  without  actual  notice, 
that  after  tne  order  of  the  board  of  county 
commissioners  for  an  election,  and  after  a  fa^ 
Torable  vote  by  a  three  fifths  majority  of  Uie 
qualified  electors  of  Salamanca  Township,  ac- 
cording to  law,  to  subscribe  stock  in  the  State 
Line,  Oswego  &  Southern  Kansas  Railroad 
Company,'  payable  in  negotiable  bonds,  to  aid 
hi  the  construction  of  its  railroad,  the  subscrip- 
tion of  stock  and  the  issue  of  bonds  without  any 
further  election  were  made  to  the  Memphis, 
Carthage  &  Northwestern  Railroad  Company, 
with  which  said  prior  company,  in  whose  favor 
the  vote  was  had,  bad  become  merged  and  con- 
solidated under  a  law  existing  at  ttie  time  of  said 
election,  to  form  a  continuous   line."    The 
judgment  of  the  circuit  court  was  in  favor  of 
the  township;  but  this  court  reversed  the  Judg- 
ment, and  answered  the  above  question  m  the 
negative,  ou  the  authority  of  the  case  of  County 
^Scotland  v.  Thomoi,  94  U.  S.  682  [24:219]. 
The  court  said:    "The  power  of  the  State  Line, 
Oswego  &  Southern  Kansas  Railroad  Company 
to  consolidate  vnth  other  companies  existed 
when  the  vote  for  subscription  was  taken  in  the 
township.    When  the  consolidation  took  place, 
there  was  a  perfected  power  in  the  township  to 
subscribe  to  the  stock  of  that  company,  and 
there  was  also  an  existing  privilege  in  the  com- 
ptuy  to  receive  the  sul^ription.    That  priv- 
ilege, as  we  held  in  the  Scotland  County  Case, 
passed  by  the  consolidation  to  the  consolidated 
company."    The  court  distinguished  the  case 
from  that  of  Hanhman  v.  Batea  County,  92  U. 
8. 569  [23:747],  on  the  ground  that  the  township 
trustee  and  the  township  clerk,  who  made  the 
lubscription  and  issued  the  bonds  in  the  Sal- 
amanea  TaunUhip  Com,  acted  in  their  official 
capacity  as  the  constituted  authorities  of  the 
township,  and  its  l^gal  representatives,  and  not 
18  mere  agents,  and  occupied  the  position  of  the 
oounty  court  in  the  Scotland  County  Case. 
run        ^  Menasha  v.  Haeard,  102  U.  S.  81  [26:83], 
^'**J     at  October  Term,  1880,  the  suit  was  against  the 
Town  of  Menasha,  in  the  County  of  Winnebago 
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and  State  of  Wisconsin,  to  recover  the  amount 
of  coupons  detached  from  bonds  issued  by  that 
town  to  the  Wisconsin  Central  Railroad  Com- 
pany, in  October,  1871.  It  had  been  voted  by 
the  town,  in  June,  1870,  to  issue  bonds  to  the 
Portage,  Winnebago  &  Superior  Railroad 
Company.  After  the  vote  was  had,  and  in 
November,  1870,  the  Portage,  Winnebago  & 
Superior  Railroad  Company  was  consoliaated 
with  another  company,  and  its  name  was 
changed,  in  February.  1871,  to  that  of  the 
Wisconsin  Central  Railroad  Company,  and  a 
further  consolidation  took  place  with  a  com- 
pany in  which  the  bonds  were  afterwards 
issued.  It  appeared  that,  before  the  subscrip- 
tion and  bonds  were  voted,  the  Portage,  Win- 
nebago &  Superior  Railroad  Company  was  au- 
thorized by  statute  to  consolidate  with  other 
companies  constructing  (5onnecting  lines,  and 
that  the  consolidation  was  effected  in  pursuance 
of  the  statute.  This  court  held  that,  under 
these  circumstances,  the  issuing  of  the  bonds  to 
the  consolidated  company  was  lawful. 

In  Harter  v.'Kemoehan,  103  U.  S.  562  [26: 
411],  at  October  Term,  1880,  bonds  had  been 
voted  by  the  Township  of  Harter.  in  Clay 
County,  niinois,  as  a  donation  to  the  Illinois 
Southeastern  Railwav  Company,  and  were  is- 
sued to  the  Springfield  &  Illinois  Southeast- 
em  Railway  Company,  the  latter  company 
having  been  formed  subsequently  to  the  vote, 
by  a  consolidation  betweea  the  former  com- 
pany and  another  company.  This  court  held 
that  Uke  statutes  of  Dlinois  existing  when  the 
vote  was  taken  authorized  the  consolidation, 
and  that  upon  such  consolidation,  the  new  com- 
pany succeeded  to  all  the  rights,  franchises,  and 
powers  of  the  constituent  companies.  The 
court  said,  p.  574:  "The  power  in  the  town- 
ship to  make  a  donation  to  aid  in  the  construc- 
tion of  the  Illinois  Southeastern  Railway  was 
also  a  privilege  of  the  latter  corporation,  and 
that  privilege,  upon  the  consolidation,  passed 
to  the  new  company.  The  donation  was  voted 
before  Uie  consolidation  took  effect,  and  since 
the  consolidated  or  new  company  did  not  pro- 
I)ose  to  apply  fitich  donation  to  purposes  mate- 
rially different  from  those  for  which  the  people 
voted  it  in  1868,  its  right  to  receive  the  dona-  [122] 
tion,  at  least  when  the  township  assented,  can- 
not be  doubted."  The  validity  of  the  bonds 
was  uphdd. 

In  New  Buffalo  ▼.  Iron  Company,  105  U.  S. 
78  [26: 1024],  at  October  Term,  1881^  the  suit 
was  brought  on  bonds  and  coupons  issued  by 
the  Township  of  New  Buffalo,  in  the  County  of 
Berrien  and  State  of  Michigan.  The  bonds 
had  been  voted  by  the  township  in  Mav,  1869, 
as  a  donation  in  favor  of  the  Chicago  &  Mich- 
igan Lake  Shore  Railroad  Company.  When 
the  bonds  were  voted,  there  was  m  force  a 
general  statute  under  which  any  railroad  com- 
pany of  the  State,  forming  a  continuous  or 
connected  line  with  any  other  railroad  com  pan  v 
in  or  out  of  the  State,  could  consolidate  with 
the  latter.  The  statute  provided  that  the  new 
corporation  should  possess  all  the  powers, 
riffbts  and  franchises  conferred  upon  its  con- 
stituent corporations,  and  that  they  should  be 
deemed  to  be  transferred  to  and  vested  in  it. 
After  the  vote  was  had,  the  company  to  which 
the  bonds  were  voted  was  consoliaated  with 
another  company,  into  a  new  corporation,  hav- 
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log  the  name  of  the  Chicago  &  Michi^ran  Lake 
Shore  RaUroad  Company.  The  point  was 
taken,  in  this  court,  that  the  hoods  were  void 
because  they  were  delivered  to  a  company  to 
which  they  were  not  voted.  This  court  said: 
"The  only  remaining  objection  to  the  judg- 
ment is  that  the  bonds  were  delivered  to  the 
consolidated  company,  when  they  were  not 
voted  to  that  company.  We  concur  with  the 
court  below  in  holding  that  the  aid  voted  must 
be  deemed  to  have  b^n  given  in  view  of  the 
then  existing  statute,  authorizing  two  or  more 
railroad  companies  forming  a  continuous  or 
connected  line  to  consolidate  and  form  one  cor- 
poration, and  investing  the  consolidated  com- 
pany with  the  powers,  rights,  property  and 
franchises  of  the  constituent  companies.  Nu- 
gent V.  Putnam  Co,  SupervitorSf  86  U.  8.  19 
Wall.  241  [22:  88];  Scotland  Go.  v.  Thomas, 
and  Bast  Lincoln  v.  Davenport,  94  U.  8.  682, 
801  [24:219,  822];  Wilson  v.  Salamanca,  99  U. 
8.  m  [25:  831];  Empire  v.  Darlington,  101 U. 
8.  87  [25:  8781;  Menasfia  v.  Haza/rd,  102  U.  8. 
81  [26:  83];  Barter  v.  Kemochan,  and  Tipton 
Co.  V.  Sogers  Locomotive  db  M,  Works,  108  U. 
8.  562,  623  [26:  411,  840].  The  bonds  were, 
Uierefore,  rightfully  delivered  to  the  new  or 
consolidated  corporation.  *'  This  court  affirmed 
the  judgment  against  the  township. 
£123]  The  new  trial  which  was  directed  by  this  court 
in  County  of  Bates  v.  Winters,  97  U.  8.  83  [24: 
983],  took  place  and  resulted  in  another  judg- 
ment against  Bates  County,  which  was  brought 
before  this  court  in  Bates  County  v.  Winters, 
112  U.  8.  325  [28: 7441.  at  October  Term,  1884, 
The  bonds  were  issued  by  the  county  court  on 
behalf  of  the  township.  This  court  held  that, 
at  the  second  trial,  an  acceptance  by  the  Lex- 
ington, Chillicothe&  GulfKailroad  Company, 
of  the  subscription  to  its  stock,  had  been  shown, 
which  made  the  subscription  complete  and  bind- 
ing as  a  subscription  to  the  stock  prior  to  the 
consolidation,  the  judgment  in  County  of  Bates 
V.  Wi7iters,  97  U.  8. 83  [24;  983],  having  been  re- 
versed because  it  did  not  appear  that  the  county 
court  had  actually  subscribed  to  the  capital 
stock  of  the  Lexington,  Chillicothe  &  Gulf 
Railroad  Company  before  the  consolidation. 
This  court  held  in  the  case  in  112  U.  8.  825 
[28:  744],  that  the  valid  subscription  made 
prior  to  the  consolidation  rendered  unnecessary 
a  subscription  to  the  stock  of  the  consolidated 
company,  which  latter  subscription  it  had  held, 
in  Earshman  v.  Bates  County,  92  U.  8.  569  [28: 
7471,  and  County  of  Bates  v.  Winters,  97  U.  8. 
88  [24:  9881,  to  have  been  invalid.  In  the  case 
in  112  U.  8.  880  [28:  746],  this  court  went  on 
to  say:  "As  the  Lexin^on,  Chillicothe  &  Gulf 
Company  was  or^nTzed  under  the  general 
Railroad  Law  of  Missouri,  which  authorized 
consolidations,  the  subsequent  consolidation  of 
that  company  with  another  organized  under 
the  same  law  did  not  avoid  the  sub^ription 
which  was  made  to  its  stock  on  the  17th  of 
June,  and  the  bonds  in  payment  of  the  sub- 
scription were  properly  delivered  to  the  consol- 
idated company.  That  has  been  many  times 
decided.  Neu>  Buffalo  v.  Iron  Co.  105  U.  8.  76 
[26:  10251,  and  the  cases  there  cited."  This 
court  held  the  bonds  to  be  valid. 

We  do  not  think  that  the  rigid  rule  laid  down 
In  the  case  of  Barshman  v.  Bates  County,  92 
U.  8.  569  [28:  747],  ought  to  be  applied  to  the 
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present  case,  although  it  is  a  cose  of  bonds  is- 
sued by  a  county  court  in  the  State  of  Missouri 
on  behalf  of  a  township  of  the  counter.  In  the 
articles  of  association  of  the  St.  Louis,  Chilli* 
cothe  &  Omaha  Railroad  Company  it  was  de- 
clared that  the  obiect  of  the  association  was  to 
construct,  maintain  and  operate  a  railroad  for 
public  use  from  Chillicothe  to  such  point  on 
the  boundary  line  between  Missouri  and  Iowa 
as  should  be  deemed,  after  actual  survey,  to  be 
on  the  most  direct  and  feasible  route  for  con- 
structing, maintaining  and  operating  a  railroad 
between  Chillicothe  and  Omaha,  in  liebraska; 
and,  by  the  same  articles,  it  was  provided  that 
the  association  was  organized  under  and  sub- 
ject to  the  laws  of  the  State  of  Missouri,  con- 
tained in  chapters  62  and  68  of  title  XXIV  of 
the  General  Statutes  of  Missouri  of  1865,  pos- 
sessing all  and  singular  the  powers  therein  con- 
tained. The  St.  Louis,  Council  Bluffs  & 
Omaha  Railroad  Com^Miny,  in  Iowa,  was 
formed  in  September,  1870,  to  construct  a  rail- 
road from  Council  Bluffs,  in  Iowa,  to  the  state 
line  between  Iowa  and  Missouri,  at  a  point 
where  the  Chillicothe  &  Omaha  Railroad 
should  reach  such  state  line,  and,  in  the  event 
of  the  consolidation  of  the  Iowa  corporation 
with  the  Chillicothe  &  Omaha  Railroad  Com- 
pany (which  was  the  new  and  changed  name 
of  the  St  Louis,  Chillicothe  &  Omaha  Rail- 
road Company),  then,  in  connection  with  that 
company,  "to  form  a  continuous  line  of  rail- 
road from  the  City  of  Omaha,  in  the  State  of 
Nebraska,  and  the  City  of  Council  Bluffs,  in 
the  State  of  Iowa,  to  the  City  of  St.  Louis,  in 
the  State  of  Missouri. "  The  consolidation  thus 
contemplated  took  place.  The  new  company 
was  called  the  St.  Louis,  Council  Bluffs  & 
Omaha  Railroad  Company,  and  the  bonds  were 
issued  to  it.  They  were  issued  as  negotiable 
securities,  to  pay  for  the  subscription  voted  to 
the  stock  of  the  Missouri  corporation.  The 
vote  was  that  they  should  be  issued  in  accord- 
ance with  the  law  regulating  subscriptions  by 
municipal  townships  to  railroad  companies,  in 
payment  of  a  subscription  to  be  made  on  behalf 
of  the  Township  of  Chillicothe  to  the  stock  of 
the  Missouri  companv.  The  object  of  the  con- 
solidation was  stated  in  the  articles  of  consoli- 
dation to  be  to  consolidate  the  two  companies 
into  one  '*for  the  purpose  of  constructing,  own- 
ing, maintaining,  usin^  and  operating  a  con- 
tinuous line  of  rSlroad  from  the  City  of  Omaha, 
in  Nebraska,  and  the  Citr  of  Council  Bluffs,  in 
Iowa,  to  the  City  of  Chillicothe,  in  Missouri, 
under  the  name  of  the  St.  Louis.  Council 
Bluffs  &  Omaha  Railroad  Company.^'  The  vote 
of  the  people  to  subscribe  to  the  stock,  fol- 
lowed by  the  issue  of  the  bonds,  was  an  adop- 
tion of  the  articles  of  association  of  the  Missouri 
company,  not  only  with  the  powers  and  pur- 
poses expressed  in  those  articles,  and  conferred 
by  then  existing  statutes,  but  with  all  powers 
which  had,  prior  to  the  vote,  been  conferred 
upon  it  by  statute.  The  intention  and  purpose 
01  the  voters  of  the  township  in  voting,  and  of 
the  county  court  of  the  county  in  issuing  the 
bonds,  were  fully  carried  out  in  what  was 
done.  The  vote  of  the  people  contemplated 
and  authorized  the  very  thing  that  was  done. 
The  bonds  were  voted  for  the  express  purpose 
of  constructing  a  road  from  Chillicothe  to  the 
boundary  line  between  Missouri  and  Iowa^ 
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with  a  yiew  to  continuing  tbe  road  from  such 
boundary  line  to  Omaha,  in  Nebraska.  This 
object  was  attained  by  means  of  tbe  consolida* 
tioD.  The  road  was  constructed  by  the  consol- 
idated company  from  Cbillicothe  to  the  bound- 
ary line  between  Missouri  and  Iowa,  through 
the  counties  of  Missouri  named  in  the  articles 
of  association  of  the  Missouri  company,  and 
wafi  continued  thence  to  Omaha,  in  Nebraska, 
and  has  ever  since  been  operated  upon  that 
Hne.  The  object  ezpressea  in  the  articles  of 
aModation  of  the  Missouri  company,  of  having 
a  continuous  road  from  Cbillicothe  to  Omaha, 
was  not  only  effectually  accomplished  by  the 
oonsoHdation,  but  could  not  have  been  accom- 
pUflhed  without  it.  The  Missouri  corporation 
could  not  have  built  the  road  in  Iowa,  from 
the  state  line  to  Council  fihiffs,  and  a  railroad 
extending  only  from  Ohillicotbe  to  the  state  line 
would  not  have  answered  the  purpose  con- 
templated. To  say,  therefore,  that  there  has 
been  anv  substantial  diversion  in  the  use  of  tbe 
bonds  n-om  the  purpose  contemplated  by  the 
vote  of  tbe  people  of  the  township,  because  of 
the  consolidation  and  of  the  issuing  of  the 
bonds  to  the  consolidated  company,  which  has 
made  the  very  road  intended,  because  the  au- 
thority conferred  by  the  vote  was  nominally 
one  only  to  issue  the  bonds  to  the  Missouri  cor- 
poration, is  not  a  sound  proposition,  in  view 
of  the  fact  that  the  statute  of  Missouri  express- 
ly authorized  the  consolidation  which  took 
place.  Under  the  facts  of  the  case,  the  pro- 
vision for  consolidation  became  a  part  of  the 
contract  between  the  township  and  the  railroad 
company,  and  the  vote  to  issue  the  bonds  to 
[126]  the  company  was  an  assent  to  the  exercise  by 
it  of  all  the  corporate  powers,  including  that  of 
consolidation;  with  which  it  was  invested  at 
the  time  of  tbe  vote.  80  true  is  this  that  if  the 
Missouri  company  had  never  been  consolidated 
with  the  Iowa  company,  and  the  road  had  on- 
ly been  built  to  the  state  line,  and  no  extension 
of  it  through  Iowa  to  Council  Bluffs  and 
Omaha  had  been  made,  it  might  well  have 
been  urged  that  the  citizens  of  the  township 
bad  been  defrauded,  and  that  the  purpose  in 
issuing  the  bonds  had  not  been  earned  out. 

We  think  that,  in  the  present  case,  the  rule 
applied  in  tbe  cases  before  cited,  of  County  qf 
BeoUand  v.  Thomas,  94  U.  S.  682  [34:219];  Eagt 
Lincoln  v.  Davenport,  94  U.  8.  801  [24:8221; 
Wilson  V.  Salamanca,  99  U.  8.  499  [26:830]; 
Menasha  v.  Hazard,  102  U.  8. 81  £26:88];  Har- 
tsr  V.  Kemoehan,  108  U.  8.  562jr26:411];  New 
Buffalo  V.  Iron  Company,  105  U.  8.  78  [26: 
10241;  and  Bates  County  v.  Winters,  112  U.  8. 
825  [28:744],  is  the  more  proper  and  salutaiy 
one,  and  that  the  doctrine  laid  down  in  Harsh' 
man  v.  Bates  County,  92  U.  8.  569  [28:74ri, 
and  in  Bates  County  v.  Winters,  97  U.  8.  88 
[24:1^],  that  a  county  court  in  Missouri  could 
not,  on  a  vote  by  a  township  to  issue  bonds  to 
a  corporation  named,  issue  the  bonds  to  a  com- 
pany formed  by  the  consolidation  of  that  corpo- 
ration with  another  corporation,  would  not  be, 
if  applied  here,  a  sound  doctrine. 

(8)  As  to  the  objection  that  it  does  not  appear 
by  the  finding  ox  the  circuit  court  that  there 
was  any  formal  order  made  by  the  county  court 
for  the  issue  of  the  bonds.  By  section  61  of 
the  statute  before  cited,  it  was  provided  that  if  it 
should  appear  from  the  returns  of  the  election 
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that  not  lees  than  two  thirds  of  the  qualified 
voters  voting  at  tbe  election  were  in  favor  of  the 
subscription  to  the  stock  of  the  railroad  com- 
pany, it  should  be  the  duty  of  the  county  court 
to  make  the  subscription  in  behalf  of  the  town- 
ship, according  to  the  terms  and  conditions 
thereof,  and  that  if  those  conditions  provided 
for  the  issuing  of  bonds  in  payment  of  such 
subscription,  the  county  court  should  issue  such 
bonds  in  the  name  of  the  county  and  deliver 
them  to  the  railroad  company.  This  imposed 
a  plain  duty  in  tbe  present  case  upon  tbe  county 
court,  because  the_  statute  and  the  vote,  taken 
together,  authorized  tbe  subscription  and  the  [127j 
issue  of  the  bonds,  and  no  formal  order  by  the 
county  court  to  do  those  acts  was  necessary. 
The  acts  were  ministerial.  The  statute  left  no 
discretion  in  the  county  court,  but  made  it  the 
duty  of  the  court  to  make  the  subscription  and 
issue  the  bonds.  Tbe  sole  duty  of  the  court 
was  to  ascertain  that  the  proper  vote  had  been 
had.  The  bonds  state  on  their  face  that  they 
are  ''issued  under  and  pursuant  to  an  order  of 
the  Cotmty  Court  of  Livingston  County,  au- 
thorized by  a  two  thirds  vote  of  tbe  people  of 
Cbillicothe  municipal  Township,"  and  each 
bond  also  states  that  the  county  has  executed  it 
by  the  Presiding  Justice  of  the  County  Court 
of  the  County,  under  an  order  of  the  court, 
signing  his  name  to  the  bond,  and  bv  the  clerk 
of  the  court,  under  the  order  thereor,  attesting 
the  same  and  affixing  thereto  the  seal  of  the 
court,  and  it  is  so  signed  and  attested  and  the 
seal  is  affixed. 

Moreover,  the  finding  of  the  circuit  court  is 
that  the  records  of  the  county  court  show  that 
that  court  made  an  order,  on  the  2l8t  of  Feb- 
ruary, 1877,  stating  that,  under  and  by  virtue  of 
the  statute  of  tbe  State,  approved  March  28, 
1868,  the  County  of  Livingston,  for  the  use  and 
in  behalf  of  the  municipal  Township  of  Cbilli- 
cothe, had  issued  and  delivered  the  bonds  in 
Question  to  the  St.  Louis,  Council  Bluffs  Ss 
^maha  Railroad  Company.  It  is  also  found  aa 
a  fact  by  the  circuit  court  that  the  County  of 
Livingston  had  made  eleven  semi-annual  pay- 
ments of  interest  on  the  bonds,  from  the  pro- 
ceeds of  taxes  levied  in  each  year  on  the  tax- 
able property  of  the  township. 

The  county  court  having  been  designated  by 
the  statute  as  the  proper  authority  to  determine 
that  the  conditions  existed  which  authorized  the 
making  of  the  subscription,  to  be  followed  by 
the  issuing  of  the  bonds,  the  fact  of  the  issue  of 
the  bonds  hy  the  county  court,  under  its  seal, 
with  the  recitals  contained  in  the  bonds,  and 
the  other  facts  above  stated,  estop  the  County 
from  urging,  as  against  a  bona  fide  holder  of  tbe 
bonds  and  coupons,  the  existence  of  any  mere 
irregularity  in  the  making  of  the  subscription 
or  the  issuing  of  tbe  bonds.  On  the  foregoing 
facts,  it  must  be  presumed  that  the  subscrip- 
tion to  the  stock  was  made  by  the  county  court  ,  •  on 
in  behalf  of  the  township,  and  the  County  ia  [l»fl 
estopped  from  asserting  the  contrary. 

We  are  referred  by  the  counsel  for  the  plaint- 
iff in  error  to  the  cases  of  State  v.  Qarroutte, 
67  Mo.  445:  and  Weil  v.  Greene  County,  69  Mo. 
281,  as  holding  to  the  contrary  of  the  views  we 
have  here  announced.  Independently  of  the 
fact  that  these  decisions  were  made  in  1878, 
many  years  after  tbe  bonds  in  the  present  case 
were  issued,  no  such  facts  existed  in  those  cases 
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as  exist  in  the  present  case.  In  the  case  in  67 
Missouri,  the  bonds  were  issued  to  the  Hannibal 
^  St.  Joseph  Railroad  Company,  to  aid  in  build- 
ing the  Kansas  City  &  Memphis  Railroad,  al- 
leged to  be  a  branch  of  the  former  road.  The 
main  line  had  never  been  built.  The  court  said 
that  a  branch  road  necessarily  presupposed  a 
main  trunk  line;  and  that  the  Kansas  City  & 
Memphis  Railroad  was,for  all  practical  purposes 
really  a  distinct  and  independent  branch  of  the 
Hannibal  <&  St.  Joseph  Railroad,  the  union  exist- 
ing merely  in  name  but  not  in  substance,  and  the 
branch  road  having  separate  stock  and  stock- 
holders, president,  directors  and  liabilities  from 
the  main  road,  so  as  to  require,  under  the  Con- 
stitution of  Missouri  of  1865,  a  vote  of  the 
people  in  favor  of  the  issue  of  the  bonds. 
There  was  no  vote  of  the  people  in  that  case. 
In  the  cose  in  69  Missouri  the  bonds  had  been 
issued  by  Greene  County  to  the  Hannibal  & 
8t.  Joseph  Railroad  Company,  to  aid  in  build- 
inff  the  road  through  that  county.  The  case 
<lia  not  show  that  there  was  any  connection  be- 
tween the  Hannibal  A  St.  Joseph  Railroad 
Company  and  the  railroad  to  be  built,  nor  what 
railroad  it  was,  nor  that  Greene  County  had 
ever  subscribed  to  the  stock  of  any  rulroad 
company. 

The  exceptions  taken  on  the  trial,  as  above 
set  forth,  do  not  present  any  question  different 
from  those  which  have  b^n  discussed.  The 
bonds  and  coupons  were  properly  read  in  evi- 
dence, and  so  were  the  certified  copies  of  the 
tax  levies. 

We  find  no  error  in  the  record,  and  (he  judg- 
ment of  (he  Circuit  Cowrt  ii  Offfiirmed. 


WILLIAM  G.  A8HER,  Plff.  in  Err., 

0. 

STATE  OF  TBXAa 

(See  8. 0.  Beporter*B  ed.  UO-iaS.) 

Law  impoiinff  tax  on  commercial  drummer,  un- 

constitutionaL 

The  law  of  Texas  requiring  every  oommerolal 
traveler  or  drummer  to  obtain  a  lloense  and  to  pay 
a  tax  therefor  Is  imconstitutlODal  and  void,  when 
applied  to  oltlsens  of  other  States  soUoltlnff  trade 
in  Texas. 

[No.  781.] 

Argued  Oct,  It,  If,  1888.   Decided  Oct.  99, 1888, 

TN  ERROR  to  the  Court  of  Appeals  of  the 
X  Stateof  Texas,  to  review  a  Juagment  deny- 
ing a  habeas  corpus  for  the  discharge  of  plaint- 
iff in  error,  who  was  imprisoned  tor  failure  to 
pay  a  fine  imposed  for  a  violation  of  the  law  in 
regard  to  drummers.    Bevereed, 

Reported  below,  28  Tex.  App,  6(J2. 

The  facts  are  stated  in  the  opinion. 

Mesers,  Abel  Crook  and  John  J,  MeEthone, 
for  plaintiff  in  error: 

The  State  possesses  the  power  to  impose  an 
occupation  tax  without  discrimination  upon  its 
own  citizens;  but  the  statute  imposing  such 
tax,  when  applied  to  the  citizens  oi  other 
States,  is  unconstitutional. 

Ward  V.  Md,  79  U.  8. 12  Wall.  418  (20:  449); 
Bol)bin»  V.  Shdhy  Co.  Tax  Diet.  120  U.  S.  489 
(SO:  694);  Re  Hennick,  1  Inters.  Com.  Rep.  66, 
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7  Cent.  Rep.  357;  Simmons  Hardware  Co.  t. 
McGuireJi  South.  Rep.  592;  Ex  parte  Bosen- 
UaU,  24  Rep.  570;  Ficlden  v.  8he&y  Co.  3  Ry. 
&  Corp.  L.  J.  579;  Ex  parte  Stockton,  38  Fed. 
Rep.  95;  Fargo  v.  Miclt.  121 U.  S.  230180;  888): 
Phila.  A  South.  S.  S.  Co.  v.  Pa.  122  U.  S.  82i6 
(30: 1200);  Leloup  v.  Fort  of  Mobile,  127  U.  S. 
640  (32:  811). 

Messrs.  #•  S.  l^ogg,  Attg-Oen.  of  Texas, 
and  W.  L.  Davidson,  Asst.  AUg-Oen.,  for  de- 
fendant in  error: 

A  tax  on  property  that  may  be  the  subject 
of  commerce  is  not  a  tax  on  commerce. 

Com.  V.  Rolbrock,  10  Allen,  202;  Cooky, 
Tax.  62. 

As  to  the  levying  and  collection  of  taxes. 
Congress  has  not  exclusive  jurisdiction,  bat 
that  power  belongs  to  the  State. 

Cooley,  Tax.  884, 605;  Loughborough  v.  Elake, 
18  U.  S.  5  Wheat  817  (5:  98). 

The  States  mav  tax  subjects  of  commerce 
where  Congress  has  not  acted  at  all  upon  the 
subject. 

Cooley  V.  Bd.  of  Wardens,  58  U.  S.  12  How. 
299(18:996);  Oaikfa«v.  iftf©.  78U.  S.6  WalL 
35  (18:  745);  Cooley,  Const  Lim.  605.  606. 

A  State  can  levy  taxes  upon  business  or 
property  of  nonresidents  withm  that  State. 

Duer  V.  Small,  4  Blatchf.  263;  Com.  v.  Mil' 
ton,  12  B.  Mon.  212.  218;  Catlin  v.  HuU,  21 
Vt.  152;  Nathan  v.  La.  49  U.  8.  8  How.  78, 

85  (12:  996);  OyrfiM  v.  CoryeU,  4  Wash.  C.  C. 
380. 

The  license  issued  by  the  Federal  Govern- 
ment for  revenue  purposes  does  not  supersede 
state  regulations,  and  must  be  received  subject 
to  all  such  requirements  of  license  fees  as  the 
State  may  have  seen  tit  to  impose. 

McQuire  v.  Com.  70  U.  S.  8  Wall  388  (18: 
226);  Pervear  v.  Com.  72  U.  S.  5  Wall.  475, 480 
(18: 608);  Com.  v.  ThornHeg,  6  Allen,  445;  Com. 
V.  Eeenan,  11  Allen,  262;  Block  v.  Jacksonville, 

86  m.  301;  State  v.  Carneg,  20  Iowa,  82;  State 
V.  Stutz,  20  Iowa,  488. 

A  law  imposing  a  license  tax  on  transient 
persons  doing  business  within  the  State  does 
not  violate  the  provisions  of  the  Federal  Con- 
sUtution. 

2  Desty,  Taxn.  1389;  Cole  v.  Randolph.  31 
La.  Ann.  535;  State  v.  Shapleigh  and  J^ate  v. 
North,  27  Mo.  344.  464;  Biddle  v.  Com.  18  Serg. 
<feR405. 

A  state  law  imposing  a  license  fee  upon  mer- 
chants who  go  from  place  to  place  soliciting 
orders  is  not  unconstitutional. 

2  Desty,  Taxn.  1390;  Colson  v.  State,  7 
Blackf.  590;  Sears  v.  Warren  Co.  86  Ind.  267; 
Be  Budolph,  2  Fed.  Rep.  65. 

A  State  can  levv  taxes  upon  business  or 
property  of  nonresidents  within  the  State. 

Duer  V.  Small,  4  Blatchf.  268;  Com.  v.  Milton. 
12  B.  Mon.  212-218;  OOome  v.  MobiU,  83  U. 
S.  16  Wall.  479-488  (21:  470,  473). 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Court  of 
Appeals  of  the  State  of  Texas  in  a  case  of 
habeas  corpus.  Bv  an  Act  of  the  Legislature 
of  Texas,  passed  Slay  4,  1882,  it  was  provided 
that  there  shall  be  levied  on  and  collected 
"from  every  commercial  traveler,  drummer, 
salesman  or  solicitor  of  trade  by  sample  or 
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jMurable  interrtt  qf  tetfi  or  childrm  in  life  of 
hiubaHd^-polieiti  for  t/uir  benefit— not  Sable 
for  (Mt—prvnuum*. 

1.  Tbe  wife  and  ohtldiea  have  an  Iii«unble  In- 
tatat  Id  the  lUe  o(  tbe  hiubwid  and  tather;  and  If 
iMorance  thereon  be  takeo  out  bj  him,  parable  to 
tte  wifa  or  children,  or  for  thefr  benMl,  and  be 
■an  tbe  promtumt,  hli  oredtloit,  upon  bla  death, 
ire  not  eotltJed  to  tbe  Imumaoe  moners. 

1  Where  contracta  of  inauTance  ai«  made  for  tbe 
beDedt  of  a  wife  or  ohUdren.  or  both,  upoa  thetr 
hi«ii>.M»  interen  In  the  Ute  of  the  buebond  or 
bther,  the  latter,  while  ther  are  living,  can  exer- 
dM  DO  power  of  olspoeltkRi  over  the  anme  without 
their  onDMDb  nor  bat  he  ao;  Intereet  therelo  of 
which  be  can  kvsll  hiDiaelf ;  Dor  upon  bla  death 
bare  bis  personal  reprcaeotatlTea  or  his  oredlUirs 
an7  Inuneet  Id  the  proceeds  of  suoh  contracts ;  but 
Aer  b^ons  to  the  beneOalarlea.  to  whom  ther  are 

a.  A.  poUoT,  and  the  mone;  to  beoome  due  unfler 
H,  belODK*,  ine  momont  It  la  iMued,  to  the  pei«on  ar 
penoos  Daoied  In  It  as  tlie  bcDellMary  or  benallol- 
arta  and  there  to  no  power  In  tbe  person  procur- 
UurUie  tmuranoe,  by  any  act  of  hia,  by  deed  or  br 
will,  to  transfer  to  SI17  other  pttsoD  the  Interest  of 
the  person  named. 

i.  Kor  H«  the  oradttort  of  the  hoibBBd  Mtltled 
to  recover  the  premlumi  Mid  br  him  on  pollclea 
taied  on  hi*  own  life  but  tor  Oie  beoellt  of  and 
Bavable  to  his  wife  and  ohlldreD  where  there  I*  no 
tvldenoe  from  whioh  a  tmndulent  Intent  00  oie 
part  oftiM  Uttvor  Uielnsuianoe  oompanleaean 
Fin- -• 


[Hob.  29.  80.1 
Arpttd  Oct.  17, 18, 1888.  Dreiaed  ITot.  17, 1888. 

APPEALS  from  a  decree  of  tbe  Supreme 
Court  of  tbe  District  of  Cohirobla,  (hat  the 
■dmiDlstratora  recover  tha  sums  paid  u  pre- 
miums on  policiea  ot  iunintnce,  aod  that  tbe 
Rsldue  of  tbe  amount  due  on  tbe  policies  b« 
paid  la  tbe  widow,  etc.  Decree  retereed  in  part. 
Reported  below,  8  Mackey.  860. 

fitalemeot  by  Mr.  Ohi^Jvetioe  FoUavi 


-—„-,  —    . t  Commonwealtb,  _  ,- — ^    — 

insurance  on  tbe  life  ot  Tbomas  L.  Hume,  of 
Wsshiocton,  D.  C,  for  the  terinof  Ua  natural 
life,  in  iLe  sum  of  |10,000,  for  the  sole  use  and 
benefit  of  his  vrife,  Annie  Onham  Hume,  and 
his  children,  payment  to  be  made  to  ^em, 
their  beira,  executors,  or  sasigns,  at  Peters- 
bureb,  Virginia. 

Tbe  charter  of  tbe  company  provided  aa 
follows:  "Any  policy  ol  insurance  Issued  by 
tbe  Life  Insurance  Company  of  Virglnln  on 
tbe  life  of  any  person,  expnswd  to  be  for  the 
beneflt  of  any  married  woman,  wbetber  tbe 
I'H]  SBDM  be  effected  originally  by  hemelf  or  ber 
husband,  or  \rs  anv  other  person,  or  wbetber  tbe 
premiums  tbereafter  be  paid  by  herself  or  ber 
husband  or  any  other  person  as  aforesaid,  shall 


On  the  SSth  of  Msrcb,  1830,  the  Hartford 
Life  and  Annuity  Company  of  Hartford,  Con- 
cectlcut,  Issued  five  certificates  of  insurance 
upon  tbe  life  of  Thomas  L.  Hume,  of  (l.OOO 
each^  payable  nt  HMtford  to  bis  wife,  Annift 
Q.  Hume,  if  living,  but  otherwise  to  bis  legal 
representatives.  Upon  each  of  these  certiflcate* 
a  preinium  of  ten  dollars  was  paid  upon  their 
issuance,  amounting  in  all  to  fSO,  and  there- 
after certain  other  sums,  amounting  at  tbe 
time  of  the  death  ot  Hume  to  $41.25. 

On  the  17th  of  Pebruaiy,  1881,  the  Mary- 
land Life  Insurance  Company  of  BaltlmorA 
issued,  at  Bsltimore,  a  policy  ot  insurance  up- 
on the  life  of  Tbomas  L.  Hume,  in  the  sum  of 
$10,000.  for  tbe  term  of  his  natural  life,  pay* 
sble  In  tbe  Qty  of  Baltlmote  to  "the  s^  in- 
sured, Annie  Q.  Hnme,  for  her  sole  uaa,  tier 
execulon,  administrators,  or  aBalgns;"  the  aald 
policy  tieing  issued,  as  it  redtes  on  tta  face.  In 
consideration  of  (he  sum  of  $887.20  to  them 
duly  paid  bT  said  Annie  G.  Hume,  and  of  sn 
annual  prendnm  of  tbe  same  amount  to  be  paid 
each  year  during  tbe  continuance  of  the  policy. 
The  application  for  thU  policy  was  signed 
"Annie  G.  Hume,  by  Tbomas  L.  Hume,"  as  Is 
a  recognized  usage  in  aucb  applications  and  in 
accordance  wiih  Instructions  to  that  effect 
printed  upon  tbe  policy. 

Tbe  charter  of  the  Maryland  Life  Insuranca  ^^ 
Company  provides  as  follows:  "Section  17,  l**«i 
Tbat  it  shall  be  lawful  for  any  married  woman, 
by  herself  or  in  ber  name  or  In  the  name  of 
any  third  persoD,  with  bis  consent,  a*  bef 
trustee,  to  be  caused  to  be  insured  in  said  com- 
pany, for  her  sole  use,  tbe  life  of  ber  husband, 
for  any  definite  period  or  for  tbe  term  of  bU 
natural  life;  and  In  case  of  her  surviving  ber 
husband  tbe  sum  or  net  amount  of  the  insannce 
becoming  due  and  payable  by  the  terms  of  the 
insurance  shall  be  payable  to  ber  to  and  for 
ber  own  use,  free  from  tbe  claims  of  the  repre- 
sentativea  of  ber  husband  or  of  any  of  bli 
creditors.  In  case  ot  the  death  of  tbe  wife  be- 
fore tbe  decease  of  the  husband,  the  amount 
of  tbe  insurance  may  be  made  payable,  after 
tbe  death  of  tbe  husband,  to  ber  cnlldreD,  or, 
if  under  age,  to  their  guardian,  for  their  usej 
In  the  event  of  there  oelng  no  children,  sha 
may  have  power  10  devise,  and  if  dying  In- 
teatate,  then  to  go  [to]  tbe  next  of  kin." 

Tbe  directions  printed  on  tbe  margin  of  tbe 
policy  called  especial  attention  to  tbe  pro- 
vislont  of  the  charter  upon  this  subject,  an  ez- 
Iract  from  which  was  printed  on  the  founb 
page  of  the  application.  Tbe  amount  of  prem* 
fum  paid  on  this  policy  was  «943.26.  a  loan 
having  been  deducted  from  the  full  premium 
of  $s87.ao. 

On  the  18tb  of  June,  18S1,  the  Connecticut 
Mutual  Life  Insurance  Company,  ot  Hartford, 
In  consideration  ot  an  annual  premium  of 


$800.80,  to  be  paid  before  the  day  of  its  dat& 
issued  a  policy  of  Insurance  upon  tbe  life  of 
Tbomas  L.  Hume,  In  tbe  sum  ot  $10,000,  for 


.__   Q  of  his  natural  life,  payaWe  at  Bart- 

fotd  to  Annie  O.  Hume  and  ber  children  by 
bim,  or  their  legal  repreaentatives.  Tbe  ap- 
^cation  tor  this  polW  was  signed  "Annie  Q. 
Hume,  by  Thomas  L.  Hume."  It  was  ezpK«» 
ly  provided  as  part  of  the  contract,  that  tbe 
policy  was  Issui»i  and  delivered  at  Hartford, 
in  the  State  ot  Connecticut,  and  was  "to  be  In 
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[No.  1087]. 
Suhmitted  Oct,  it,  1888.    Decided  Oct.  f9. 1888. 

rl  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland,  to  review  a  judgment  in 
favor  of  Bradsbaw  for  damages  bv  fire  to  his 
schooner,  resulting  from  defendant's  negli- 
gence. 

On  motion  to  dismiss.    Motion  granted! 

Reported  below,  11  Cent.  Rep.  535. 

The  facts  are  stated  bythe  court 

Mesira.  B.  Howard  uaman  and  Wm.  A. 
Hammond*  for  defendant  in  error,  in  support 
of  motion: 

To  give  the  supreme  court  Jurisdiction  to 
review  the  judgment  of  a  state  court,  under 
ieclion  709  of  the  Revised  Statutes,  it  must  ap- 
pear that  some  title,  ri^bt,  privilege  or  immu- 
nity is  claimed  under  Die  Constitution  or  any 
treaty  or  Statute  of  the  United  States,  and  the 
decision  is  against  the  title,  right,  privilege  or 
immunity  specially  set  up  or  claimea. 

8pie$  V.  m.  128  U.  S.  181  (81:91). 

This  court  must  be  able  to  see  clearly  from 
the  whole  record  that  a  certain  proviuon  of 
the  Constitution  or  Act  of  Congress  was  relied 
on  by  the  party  who  brin^  the  writ  of  error, 
and  that  the  right  thus  clauned  by  him  was  de- 
nied. 

Bridge  Proprietori  v.  Hoboken  Land  db  Imp. 
Co.  68  U.  S.  1  WaU.  116-148  (17:571-576); 
OrowUy.  BandeU,  85  U.  S.  10  Pet  868  (9:458); 
8u$qtt€hanna  Boom  Go.  v.  We$t  Branch  Boom 
Oo.  110  U.  S.  57  (28:69);  JSimmerman  v.  Neb. 
116  U.  S.  54  (29:585). 

The  defense  on  the  merits  does  not  preclude 
defendant  from  claiming  the  benefit  of  the  lim- 
itation. 

The  Benefactor,  108.U.  S.  289  (26:851);  The 
Scotland,  105  U.  8.  24  (26:1001). 

Mr.  Wm.  A.  Fisher*  for  plaintiff  in  error, 
in  opposition: 

It  IS  suflSdent  If  it  appears,  by  clear  and 
necessary  intendment,  that  the  question  must 
have  beeii  decided  in  order  to  have  induced  the 
judgment 

(MweU  V.  Randell.  85  U.  8.  10  Pet,  897  (9: 
469);  Qmmercial  Bank  v.  Buckingham,  46  U.  S. 
5  How.  841  (12:180);  WiUiami  v.  Oliver,  58  U. 
8. 12  How.  12408:921);  Ohrist  Church  y.  PhOa. 
a>.61  U.  S.  20  How.  28(15:803)rirami%m  Co. 
V.  Maes.  78  U.  8. 6  Wall  686  (18:906);  Boughton 
V.  Bxc/iange  Bank,  104  U.  S.  427  (26:765). 

[133]  Mr.  CUtfJuetioe  Fuller  delivered  the  opin- 
ion  of  the  court: 

Bradsbaw  recovered  judgment  December  6, 
1887,  against  Chappell  in  the  Circuit  Court  for 
Howard  County,  Maryland,  in  an  action  of 
trespass  on  the  case,  after  a  trial  by  jury  upon 
a  plea  of  not  guilty,  for  damages  by  fire  to  his 
(Bradshaw's)  schooner,  alleged  to  have  resulted 
from  the  negligence  of  Chappell's  servants  in 
cutting  a  burning  scow  or  lighter  loose  from 
Chappell's  wharf  and  allowinjg;  it  to  drift  against 
Bradshaw's  vesseL  From  thfi  judgment  Chap- 
pell  prosecuted  an  appeal  to  the  Court  of  Ap- 
peals of  Marvland,  by  which  tribunal  the  judg- 
ment was  aflfrmed  on  the  14th  day  of  March, 
1888. 

On  the  27th  of  March  ChappeU  moved  for  a 
rehearing,  upon  the  ground,  which  had  not 
been  up  to  that  time  presented  in  any  form, 
that  the  Circuit  Court  for  Howard  County 

870 


should  have  limited  the  measure  of  damages 
to  the  value  of  the  scow  which  occasioned  the 
injury  complained  of,  under  the  provisions  of 
section  18,  chapter  121  of  the  Act  of  Congress 
of  June  26,  1884.  28  Stat,  at  Large,  p.  57. 
The  court  of  appeals  overruled  the  motion,  be- 
cause, as  the  court  states,  "TbisActof  Coneress 
was  not  before  the  circuit  court  when  thecase 
was  tried,  nor  before  this  court  on  appeal,  and 
that  no  reference  to  it  or  construction  of  it  was 
made  in  either  court" 

After  an  unsuccessful  application  therefor  to 
the  Chief  Judge  of  the  court  of  appeals  a  writ 
of  error  was  finally  allowed  by  one  of  the  Jus- 
tices of  this  court,  and  now  comes  before  ua 
upon  a  motion  to  dismiss. 

To  give  this  court  jurisdiction  to  review  the 
judgment  of  a  state  court  under  section  709  of 
the  Revised  Statutes,  because  of  the  denial  by 
a  state  court  of  any  title,  right,  privilege  or 
immunity  clafmed  under  the  Constitution  or 
any  treaty  or  statute  of  the  United  States,  it 
must  appear  on  the  record  that  such  title,  right, 
privilege  or  immunity  was  "  specially  set  up 
or  claimed"  at  the  proper  time  in  the  proper  way. 
'*  To  be  reviewable  here,"  says  Waite.  C.  J.,  in 
Bpie$  V.  niinoie,  128  U.  8.  181  [81:91],  ''the 
decision  must  be  against  the  right  so  set  up  or 
claimed.  As  'the  supreme  court  of  the  State 
was  reviewing  the  decision  of  the  trial  court,  it 
must  appear  Uiat  the  claim  was  made  in  that 
court,  because  the  supreme  court  was  only  au- 
thorized to  review  tne.  judgment  for  errors 
committed  there,  and  we  can  do  no  more." 
Tested  by  this  well  settled  rule  it  is  apparent 
that  this  writ  of  error  cannot  be  maintained,  as 
it  is  conceded  that  the  plaintiff  in  error  did  not 
set  up  or  claim  in  the  trial  court  the  limitation, 
the  benefit  of  which  he  now  insists  should  have 
been  accorded  him. 

As  to  the  contention  of  plaintiff  in  error,  also 
not  brought  forward  below  but  suggested  for 
the  first  time  when  application  was  made  to 
the  CThief  Judge  of  the  court  of  appeals  to 
allow  the  writ  of  error,  that  the  state  court  had 
no  jurisdiction  because  the  jurisdiction  of  the 
Courts  of  the  United  States  is  exclusive  In  all 
cases  of  admiralty  and  maritime  jurisdiction, 
and  that  this  is  necessarily  such  a  case,  it  if 
sufficient  to  say  that,  as  the  action  as  brought 
and  defended  was  a  common-law  action  with- 
out any  of  the  ingredients  of  an  admiralty  or 
maritime  cause,  it  was.  as  such,  clearlv  withiu 
the  provision  of  the  ninth  section  of  the  Judi- 
ciary Act  of  1789.  as  embodied  in  section  568 
of  the  Revised  Statutes,  *'  saving  to  suitor^  In 
all  cases  the  right  of  a  common-law  remedy 
where  the  common  law  is  competent  to  give  it 

T?ie  motion  mvet  be  granted  and  the  vtrit  di^ 
mi$$ed,  and  it  is  eo  ordered. 


CENTRAL    NATIONAL    BANK    OP 
WASHINGTON  CITYbt  al.,  Appte. 

9. 

ANNIE  G.  HUME  bt  ai^ 


1134] 


ANNIE  G.  HUME,  Appt.. 

9. 

CENTRAL  NATIONAL  BANK  OF 
WASHINGTON  CITY  bt  aIs. 

(See  8.  C  Reporter's  ed.  196-212.) 
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ln$urMe  intertrnt  of  wife  or  children  in  life  of 
htuband—^polieiee  for  their  ben^t-^not  liable 
for  Mt—^emiurM. 

1.  The  wife  and  children  have  an  insurable  in- 
terest in  the  life  of  the  husband  and  father ;  and  if 
iosuranoe  thereon  be  taken  out  by  him,  payable  to 
the  wife  or  children,  or  for  their  benefit,  and  he 
paya  the  ftremlums,  his  creditors,  upon  his  death, 
are  not  entitled  to  the  insurance  moneys. 

2.  Where  contracts  of  insurance  are  made  for  the 
beoeflt  of  a  wife  or  children,  or  both,  upon  their 
loaurable  Interest  in  the  life  of  the  husband  or 
father,  the  latter,  while  they  are  living,  can  ezer- 
dse  no  power  of  disposition  over  the  same  without 
their  consent;  nor  has  he  any  Interest  therein  of 
which  he  can  avail  himself ;  nor  upon  his  death 
have  his  personal  representatives  or  his  creditors 
any  interest  in  the  proceeds  of  such  contracts ;  but 
th^  belong  to  the  oeneflolaries,  to  whom  they  are 

&!a  poticy,  and  the  money  to  become  due  under 
tt,  belongs,  the  moment  it  is  Issued,  to  the  person  or 
persons  named  In  it  as  the  beneficiary  or  benefid- 
aries:  and  there  Is  no  power  in  the  person  proour- 
imr  the  insurance,  by  any  act  of  his,  by  deed  or  by 
iml,  to  transfer  to  any  other  person  the  interest  of 
the  person  named.  ,  . 

4.  rfor  are  the  creditors  of  the  husband  entitled 
to  recover  the  premiums  paid  by  him  on  policies 
Issued  on  his  own  Ufe  but  for  the  benefit  of  and 
payable  to  his  wife  and  children  where  there  Is  no 
evidence  from  which  a  fraudulent  intent  on  the 
part  of  the  latter  or  the  insurance  companies  can 
be  inferred. 

[Nos.  29,  80.1 
?.  Decided 


Arffued  Oct.  17, 18, 1888, 


Nov,  IB,  1888. 


APPEALS  from  a  decree  ci  the  Supreme 
Court  of  the  District  of  Ck>lumbia,  that  the 
•dminiBtrators  recover  the  soms  paid  as  pre- 
miomt  on  poUcies  of  iDsuraoce,  and  that  the 
residue  of  the  amount  due  on  the  policies  be 
paid  to  the  widow,  etc.  l>eoree  reversed  in  part. 
Reported  below,  8  Mackey,  860. 

Statement  by  Mr.  OhitfJwtiee  Fuller: 

On  the  28d  of  April,  1872,  in  consideration 
of  an  annual  premium  of  $280.89,  the  life  in- 
surance Company  of  Virginia  issued  at  Peters- 
burg, in  that  Commonwealth,  a  policy  of 
insurance  on  the  life  of  Thomas  L.  Hume,  of 
Washington,  D.  C,  for  the  term  of  his  natural 
life,  in  £e  sum  of  $10,000,  for  the  sole  use  and 
benefit  of  his  wife,  Annie  Graham  Hume,  and 
his  children,  payment  to  be  made  to  them, 
their  heirs,  executors,  or  assigns,  at  Peters- 
bujTffh,  Virginia. 

The  charter  of  the  company  provided  as 
follows:  "Any  policy  of  insurance  issued  hy 
the  Life  Insurance  Company  of  Virginia  on 
the  life  of  any  person,  expressed  to  be  for  the 
benefit  of  any  married  woman,  whether  the 
same  be  effected  originally  by  herself  or  her 
husband,  or  by  any  other  person,  or  whether  the 
premiums  thereafter  be  paid  by  herself  or  her 
husband  or  any  other  person  as  aforesaid,  shall 
enure  for  her  sole  and  separate  use  and  benefit 
and  that  of  her  or  husband's  children,  if  anv,  as 
may  be  expressed  in  said  policy,  and  shall  be 
held  by  her  free  from  the  control  or  claim  of 
her  husband  or  his  crediton,  or  of  the  person 
effecting  the  same  and  his  creditors."    Sec.  7. 

The  aN>lication  for  this  policy  was  n^e  on 
behalf  of  the  wife  and  children  by  Thomas  L. 
Hume,  who  signed  the  same  for  them. 

The  premium  of  $280.89  was  reduced  by  an- 
nual dividends  of  $84.71  to  $198.18,  which  sum 
was  regularly  paid  on  the  28d  of  April,  1872, 
and  eadi  year  thereafter,  up  to  and  including 
the  28d  of  April,  1881. 
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On  the  28th  of  March,  1880,  the  Hartford 
Life  and  Annuity  Company  of  Hartford,  Con- 
necticut,  issued  five  certificates  of  insurance 
upon  the  life  of  Thomas  L.  Hume,  of  $1,000 
each,  payable  at  Hartford  to  his  wife,  Anni)» 
G.  Hume,  if  living,  but  otherwise  to  his  legal 
representatives.  Upon  each  of  these  certificates 
a  premium  of  ten  dollars  was  paid  upon  their 
issuance,  amounting  in  all  to  $50,  and  there- 
after certain  other  sums,  amounting  at  the 
time  of  the  death  of  Hume  to  $41.25. 

On  the  17th  of  Pebruaiy,  1881,  the  Mary- 
land Life  Insurance  Company  of  Baltimore 
issued,  at  Baltimore,  a  policy  of  insurance  up- 
on the  life  of  Thomas  L.  Hume,  Id  the  sum  of 
$10,000,  for  the  term  of  bis  natural  life,  pay- 
able hi  the  City  of  Baltimore  to  "the  said  in- 
sured, Annie  Q.  Hume,  for  her  sole  use,  her 
executors,  administrators,  or  assigns:'*  the  said 
policy  being  issued,  as  it  recites  on  its  face,  in 
consideration  of  the  sum  of  $887.20  to  them 
duly  paid  by  said  Annie  G.  Hume,  and  of  an 
annual  premium  of  the  same  amount  to  be  paid 
each  year  during  the  continuance  of  the  poucy. 
The  application  for  this  policy  was  signed 
"Annie  G.  Hume,  by  Thomas  L.  Hume,"  as  ia 
a  recognized  usage  in  such  applications  and  in 
accoraance  with  instructions  to  that  effect 
printed  upon  the  policy. 

The  charter  of  the  Maryland  Life  Insurance  |.,^^,yi 
Company  provides  as  follows:  "Section  17,  .1*®*J 
That  it  shall  be  lawful  for  any  married  woman, 
by  herself  or  in  her  name  or  in  the  name  of 
any  third  person,  with  his  consent,  as  hex 
trustee,  to  be  caused  to  be  insured  in  said  com- 
pany, for  her  sole  use,  the  life  of  her  husband, 
for  any  definite  period  or  for  the  term  of  his 
natural  life;  and  in  case  of  her  surviving  her 
husband  the  sum  or  net  amount  of  the  insurance 
becoming  due  and  payable  by  the  terms  of  tlie 
insurance  shall  be  payable  to  her  to  and  for 
her  own  use,  free  from  the  claims  of  the  repre- 
sentatives of  her  husband  or  of  any  of  his 
creditors.  In  case  of  the  death  of  the  wife  be- 
fore the  decease  of  the  husband,  the  amount 
of  the  insurance  may  be  made  payable,  after 
the  death  of  the  husband,  to  her  children,  or, 
if  under  age,  to  their  guardian,  for  their  use ; 
in  the  event  of  there  oeing  no  cbildrefi,  she 
may  have  power  to  devise,  and  if  dying  in- 
testate, Uien  to  go  [to]  the  next  of  kin.'* 

The  directions  printed  on  the  margin  of  the 
policy  called  espedid  attention  to  the  pro- 
visions of  Uie  charter  upon  this  subject,  an  ex- 
tract from  which  was  printed  on  the  fourth 
page  of  the  application.  The  amount  of  prem- 
ium pdd  on  this  policy  was  $242.26,  a  loan 
having  been  deducted  from  the  full  premium 
of  $8^.20. 

On  the  18th  of  June,  1881,  the  Connecticut 
Mutual  Life  Insurance  Company,  of  Hartford, 
in  consideration  of  an  annual  premium  of 
$850.80,  to  be  paid  before  the  day  of  its  date, 
issued  a  policy  of  insurance  upon  the  life  of 
Thomas  L.  mime,  in  the  sum  of  $10,000,  for 
the  term  of  his  natural  life,  payable  at  Hart- 
ford to  Annie  G.  Hume  and  her  children  by 
him,'  or  their  legal  representatives.  The  ap- 
^cation  for  this  policy  was  signed  "Annie  G. 
Hume,  by  Thomas  L.  Hume."  It  was  express* 
ly  provioed  as  part  of  the  contract,  that  the 
policy  was  issued  and  delivered  at  Hartford, 
in  the  State  of  Connecticut,  and  was  '*to  be  in 
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an  respects  construed  and  determined  in  accord- 
ance with  the  laws  of  that  State." 

Tlie  **  statute  of  Connecticut  respecting  pol- 
icies of  insurance  issued  for  the  benefit  oi  mar- 
ried women"  was  printed  upon  the  policy 
under  that  heading,  and  is  as  follows:  "  Any 
policy  of  life  insurance  expressed  to  be  for  the 
18]  Denent  of  a  married  woman,  or  assigned  to  her 
or  in  trust  for  her,  shall  inure  to  her  separate 
use,  or,  in  case  of  her  decease  before  payment, 
to  the  use  of  her  children,  or  of  her  husband's 
children,  as  may  be  provided  in  such  policy; 
Provided,  That,  if  the  annual  premium  on  such 
policy  shall  exceed  three  hundred  dollars,  the 
amount  of  such  excess,  with  interest,  shall  in- 
ure to  the  benefit  of  the  creditors  of  Xhe  person 
paying  the  premiums:  but  if  she  shall  die  be- 
fore the  person  insurea,  leaving  no  children  of 
herself  or  husband,  the  policy  shall  become 
the  property  of  the  person  who  has  paid  the 
premiums,  unless  ouierwise  providea  in  such 
policy;"  and  this  extract  from  the  statute  was 
printed  upon  the  policy  and  attention  directed 
ttiereto.  From  the  $950.80  premium  the  sum 
of  $105  was  deducted,  to  be  charged  against 
the  policy  in  accordance  with  its  terms,  with 
interest,  and  $245.80  was  therefore  the  sum 
paid. 

The  American  Life  Insurance  and  Trust 
Company  of  Philadelphia  had  also  issued  a 
policy  in  the  sum  of  $5,000  on  the  life  of  Hume, 
payable  to  himself  or  his  personal  representa- 
uyes,  and  this  was  collected  by  his  adnadnis- 
trators. 

Thomas  L.  Hume  died  at  Washinfl;ton  on  the 
28d  of  October,  1881,  insolvent,  his  widow 
Annie  G.  Hume  and  six  minor  children  surviv- 
inz  him. 

I^ovember  2,  1881,  the  Central  National 
Bank  of  Washington,  as  the  holder  of  certain 
promissory  notes  of  Thomas  L.  Hume,  amount- 
ing to  several  thousand  dollars,  filed  a  bill  in 
the  Supreme  Court  of  the  District  of  Colum- 
bia against  Mrs.  Hume  and  the  Maryland  Life 
Insurance  Company,  the  case  being  numbered 
7906,  alleging  tnat  the  policy  issued  by  the  lat- 
ter was  procured  while  Hume  was  insolvent; 
that  Hume  paid  the  premium  of  $242.26  with- 
out complainant's  kuowledge  or  consent  and 
for  the  purpose  of  hindering,  delaying  and 
defrauding  Uie  complainant  and  his  other  cred- 
itors; and  praying  for  a  restraining  order  on 
the  insurance  company  from  paying  to,  and 
Mrs.  Hume  from  receiving,  either  for  nerself  or 
children,  the  amount  due  pending  the  suit,  and 
"that  the  amount  of  the  said  insurance  policy 
may  be  decreed  to  be  assets  of  said  Thomas  ll 
Hume  applicable  to  the  payment  of  debts  owing 
by  him  at  his  death,"  etc.  The  temporary  In- 
junction was  granted. 
19]  On  the  12th  of  November,  the  insurance 

company  filed  its  answer  to  the  effect  that  Mrs. 
Hume  obtained  the  insurance  in  her  own  name, 
and  was  entitled  under  the  policy  to  the  amount 
thereof,  and  setting  up  and  relying  upon  the 
17th  section  of  its  charter,  quoted  above. 
Mrs.  Hume  answered,  November  16,  declaring 
that  she  applied  for  and  procured  the  policy  in 
question,  and  that  it  was  not  procured  with 
fraudulent  intent;  that  the  estate  of  her  father, 
A.  H.  Pickrell,  who  died  in  1870,  was  the 
largest  creditor  of  Hume's  estate;  that  she  is 
her  father's  residuary  legatee;  that  the  amount 
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of  the  policy  was  intended  not  only  to  provide 
for  her,  but  also  to  secure  her  against  loss;  that 
her  mother  had  furnished  Hume  with  about  a 
thousand  dollars  annually  to  be  used  for  her 
best  interests  and  that  of  his  wife  and  children; 
and  that  the  premium  paid  on  the  policy  in 
question  and  those  paid  on  other  policies,  was 
and  were  paid  out  of  money  belonging  to  her 
father's  estate,  or  out  of  the  money  of  her 
mother,  applied  as  directed  and  requested  l^* 
the  latter. 

Benjamin  U.  Eeyser,  receiver,  holding  un- 
paid notes  of  Hume,  was  allowea,  by  or£r  of 
court,  November  16, 1881,  to  intervene  as  co- 
complainant  in  the  cause.' 

R.  Ross  Perry  and  Reghiald  Fendall  were 
appointed,  November  26, 1881,  Hume's  admin- 
istrators. 

On  January  28, 1882,  the  administrators  filed 
three  bills  (and  obtained  injunctions)  against 
Mrs.  Hume  and  each  of  the  other  insurance 
companies,  being  cases  numbered  8011,  8012, 
8018,  attacking  each  of  the  policies  (except  the 
American)  as  a  fraudulent  transfer  by  an  in- 
solvent of  assets  belonging  to  his  creditors. 

The  answers  of  Mrs.  Hume  were  substantial- 
ly the  same  mutatis  mutandis  as  above  given, 
and  so  were  the  answers  of  the  Connecticut 
Mutual  and  the  Yirdnia  Life,  the  former  plead- 
ing the  statute  of  Connecticut  as  part  of  its 
policy  and  the  latter  the  seventh  section  of  lie 
charter. 

The  Hartford  Life  and  Annuity  Company 
did  not  answer,  and  the  bill  to  which  it  was  a 
party  defendant  was  tBkeupro  eortfesw. 

The  administratorB  were,  by  order  of  court, 
January  2, 1888,  admitted  parties  defendant  to    [200] 
said  first  case  numbered  7006,  and  cases  num- 
bered 8011,  8012  and  8018  were  consolidated 
with  that  case. 

January  4, 1888,  the  court  entered  a  decretal 
order,  dissolving  the  restraining  order  in  or- 
iginal cause  numbered  8012,  and  directing 
the  Yi^nia  Insurance  Company  to  pay  the 
amount  due  upon  its  policy  into  court,  and  the 
clerk  of  the  court  to  pay  the  same  over  to  Mrs. 
Hume,  for  her  own  benefit  and  as  guardian  of 
her  children  (which  was  done  accordtngly),  and 
continuing  the  injunctions  in  origin^  causes 
8011,  8018,  7906,  but  ordering  the  other  insur- 
ance companies  to  pay  the  amounts  due  into  the 
registry  of  the  court.* 

By  order  of  court,  January  80,  1888,  the 
F^urmers'  and  Mechanics'  National  Bank  of 
(Georgetown,  which  had  proved  up  a  large 
claim  against  Hume's  estate,  was  allowed  to 
intervene  in  original  cause  No.  7906  as  a  co- 
complainant;  and  Mareh  19,  1888,  (Georee  W. 
Ck)chran,  a  creditor,  was  by  Uke  order  allowed 
to  intervene  as  co-complainant  in  the  consoli- 
dated cases. 

Replications  were  filed  and  testimony  taken 
on  both  sides. 

The  evidence  tends  to  show  that  Hume's  fi- ' 
nancial  condition  as  early  as  1874  wa^  such  that 
if  called  upon  to  respond  on  the  instant,  he 
could  not  have  met  his  liabilities,  and  that  this 
condition  grew  gradually  worse  until  it  culmi- 
nated in  irretrievable  ruin  in  the  fall  of  1881;  but 
it  also  indicates  that  for  several  years,  and  up  to 
October  21,  1881,  two  days  before  his  death, 
he  was  a  partner  in  a  going  concern  i^parent^ 
of  capital  and  credit;  that  he  had  a  oonsiderw 
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able  amount  of  real  estate,  though  most  of  it 
Dvas  heaTily  encumbered;  that  he  was  an  active 
business  man,  not  personally  extravagant;  and 
that  he  was,  for  two  years  prior  to  October,  in 
receipt  of  moneys  from  his  wife's  mother,  who 
had  an  income  from  her  separate  property. 

He  seems  to  have  received  from  Mrs.  Fick- 
rell,  or  the  estate  of  PickreU,  his  wife's  father, 
of  which  Mrs.  Himie  was  the  residuary  legatee, 
o?er  dx  thousand  dollars  in  1879,  over  three 
thousand  dollars  in  1880,  and  over  seventeen 
hundred  dollars  in  1881. 
|t01]  Mrs.  Pickrell's  fixed  income- was  onethou- 
nnd  dollars  a  vear  from  rents  of  her  own  prop 
erty,  which,  after  the  death  of  her  husband  in 
May,  1879,  was  regularly  paid  over  to  Mr. 
Hume.  She  testifies  that  she  told  Hume  that 
"he  could  use  all  that  I  [she]  had  for  his  own 
and  his  family's  benefit,  and  that  he  could  use 
it  for  anything  he  thought  best;"  that  she  had 
out  of  it  herself  from  |200  to  $250  b  year 
from  the  death  of  PickreU,  in  May,  1879,  to 
that  of  Hume,  in  October,  1881,  and  that  be- 
fore his  death  Mr.  Hume  informed  his  wife  and 
herself  that  he  had  insured  his  life  for  Mrs. 
Hume's  benefit,  but  did  not  state  where  the 
premium  money  came  from. 

Blackford,  agent  for  the  Maryland  company, 
testified,  under  objection,  that  Hume  tola  him 
ia  February,  1881,  that  certain  means  had  been 
placed  in  bis  hands,  to  be  invested  for  his  wife 
and  children,  and  he  had  concluded  1o  take 
$10,000  in  Blackford's  agency,  and  should, 
some  months  later,  take  $10,000  in  the  Con- 
necticut Mutual.  He  accordingly  took  $10,000 
in  the  Maryland,  and  subsequently,  during  the 
summer,  informed  Blackford  that  he  baa  ob- 
tained the  Insurance  in  the  Connecticut  Mutual. 
Evidence  was  also  adduced  that  Mr.  Hume 
was  hiTgely  indebted  to  Pickrell's  estate,  by 
reason  of  indorsements  of  his  paper  by  Pick- 
reU, and  the  use  by  him  in  raising  money  of 
securities  belonging  to  the  latter,  and  that  said 
estate  is  involved  in  litigation  and  its  ultiqiate 
value  problematical. 

The  causes  were  ordered  to  be  heard  in  the 
first  instance  at  a  general  term  of  the  Supreme 
Court  of  the  District  of  Columbia,  which 
court,  after  ai^^ment,  on  the  5th  day  of  Jan- 
^ly.  1885,  decreed  that  the  administrators 
^ould  recover  all  sums  paid  by  Thomas  L. 
Hume  as  premiums  on  all  said  policies,  Includ- 
ing those  on  the  Virginia  policy  from  1874, 
wd  that  after  deducting  said  premiums  the  res- 
idue of  the  money  paid  Into  court  (being  that 
received  from  the  Maryland  and  the  Connecti- 
cut Mutual)  be  paid  to  Mrs.  Hume  individually 
OT  as  gjardian  for  herself  and  children,  and 
that  the  Hartford  Life  and  Annuity  Company 
psy  over  to  her  the  amount  due  on  the  certifl- 
calcs  issued  by  it. 

I  [tttl  t>  ^L^°*  ^^^*  oecree  the  said  Central  National 
J  Bank,  Benjamin  U.  Keyser,  the  Farmers'  and 
Mwhjinics'  National  Bank  of  Georgetown, 
"^fge  W.  Cochran,  and  the  administrators, 
»s  xvell  as  Mrs.  Hume,  appealed  to  this  court; 
and  the  cause  came  on  to  be  heard  here  upon 
these  cross  appeals. 

^«««r».  WalUr  D.  Davidge,  Beginald  JFH- 
««  and  B,  Ross  Perry*  ^or  the  Bank  and 
Administrators,  and  Messrs.  Edwards  A  Bam- 
«ra,  for  creditors: 
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A  voluntary  settlement  of  a  policy  of  assur- 
ance under  the  Statute  of  Elizabeth,  taken  in 
connection  with  the  Insolvent  Debtors'  Act,  was 
held  in  England  to  be  fraudulent  upon  the 
death  of  the  settlor. 

Bunyon,  Life  Araur.  278;  Sims  v.  Thomas,  12 
Ad.  &  EIL  588;  Narthcutt  v.  Dodd,  1  Craig  & 
P.  100. 

A  transfer  of  choses  in  action  is  liable  to  in- 
vestigation on  the  ground  of  fraud.  A  court 
of  equity  may  reach  property  which  is  not 
liable  to  legal  process  at  law. 

SchandUr  v.  Waee,  1  Campb.  487;  Graves  v. 
DolpTUn,  1  Sim.  66;  Brandon  v.  Bobinson,  18 
Ves.  429;  Oreen  v.  Spicer,  1  Russ.  &  Myl.  395; 
Piercy  v.  BoberU,  1  Myl.  &  K.  4;  Skarf  v.  Soul- 
by,  1  Macn.  &  G.  864;  PenhaU  v.  Elwin,  1 
Smale  &  G.  267;  French  v.  Frerveh,  6  De  G.,  M. 
&  G.  95;  Jenkyn  v.  Vaughan,  8 Drew.  419;  Neale 
V.  Day,  28  L.  J.  Ch.  45;  Stokos  v.  Cowan,  29 
Beav.  687;  Freeman  v.  Pope,  L.  R  5  Ch.  App. 
Cas.  588;  Taylor  v.  Coenen,  L.  R  1  Ch.  Div. 
636. 

A  policy  of  insurance  upon  the  Ufe  of  a  per- 
son is  a  chose  in  action,  and  as  such  liable  to 
the  payment  of  the  debts  of  the  party  in  whose 
favor  it  is  issued,  and  is  therefore  within  the 
statute  against  fraudulent  conveyances. 

Elliotfs  App.  50  Pa.  75;  Anderson^s  Est  85 
Pa.  202;  Stokes  v.  Coffey,  8  Bush,  633;  Thomp- 
son V.  Oundiff  11  Bush,  567;  Hathaway  v. 
Sherman,  61  Maine,  475;  Anthracite  Ins,  Co.  v. 
Sears,  109  Mass.  383;  Barry  v.  Eq,  Life  Assvr. 
Society,  59  N.  Y.  593;  Pence  v.  Makepeace,  65 
Ind.  360;  Sttgler  v.  Stigler,  77  Va.  163;  Sueees- 
sum  of  Hearing,  26  La.  Ann.  326. 

Proof  of  fraud  in  fact  is  not  required  in  a 
casef  like  this 

Wait,  Fraud.  Conv.  §§  9,  10,  882;  Bump. 
Fraud.  Conv.  22-25,  27. 

An  insolvent  debtor  cannot  make  a  settle- 
ment with  his  creditors'  money,  on  his  wife 
or  children,  or  on  both. 

Taylor  v.  Jones,  2  Atk.  600;  Simmonds  v. 
Kinnaird,  4  Ves.  785. 

Mrs.  Hume  was  not  a  purchaser  for  a  valu- 
able consideration. 

SeiU  V.  MitcheU,  94  U.  8.  580  (24:  179); 
Humes  v.  Servggs,  94  U.  8.  22  (24:  51);  Bessen 
V.  Eveland,  26  N.  J.  Eq.  472;  KnowUon  v.  Mish, 
8  Sawy.  625;  Palmer  v.  Merrill,  6  Cush.  (Mass.) 
m\  Basket  v.  Hassdl,  107  U.  S.  602  (27: 500). 

'The  administrators  represent  the  creditors. 

Hagan  v.  Walker,  55  U.  8.  14  How.  34  (14: 
815). 

An  assignment,  within  the  Statute  of  13Eliz. 
chap.  5,  is  utterly  void  against  creditors,  and 
the  property  assigned  Is  assets  for  the  payment 
of  debts. 

3  Wms.  Exrs.  7th  Am.  ed.  1781,  marg.  p. 
1679,  and  authorities  cited;  Shears  v.  Bog&rs,  8 
Bam.  &  Ad.  362;  Skarf  v.  Soulby,  1  Macn.  A 
G.  364. 

In  equity  an  executor  or  administrator  may, 
as  the  representative  of  creditors,  assail  a  fraud- 
ulent transfer. 

Holland  v.  Cruft,  20  Pick.  321,  cited  and  ap- 
proved in  Hagan  v.  Walker,  supra;  WeUsh  v. 
Welsh,  105  Mass.  229;  Chase  v.  Bedding,  18 
Gray,  418;  CasweU  v.  Caswell,  28  Maine,  232; 
Oilhens  v.  Peeler,  8  Pick.  2H;MeLafie  v.John- 
son,  43  Vt.  48. 

And  also  at  law. 
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McLean  v.  Weeks,  61  Maine,  277;  Martin  v. 
Boot,  17  Mass.  222;  Bueliler  v.  Glaninger,  2 
Watts,  226;  Stewart  v.  Kearney,  6  Watte,  458; 
Minor  v.  3fead,  8  Conn.  2Sd;Andrus  v.  Doolittle, 
11  Conn.  283. 

Such  transfers  are  not  good  at  law  and  are 
supported  in  equity  only  as  contracts  to  assi; 

RyalX  V.  Bowles,  2  White  &T.  Lead.  Cas.  ' 
♦734: 2  Story.  Eq.  Jur.  1040;  2  Wms.  Exrs.  91 

The  gifts  sought  hereto  be  enforced  are  from 
husband  to  wi&.  Such  gifts  are  at  law  abso- 
lutely void. 

2  Kent.  Com.  182, 162;  Wallingtford  v.  AUen, 
85  U.  S.  10  Pet.  583  (9:  542); .Ba&cac*  v.  EckUr, 
24  N.  Y.  628;  Hunt  v.  Johnson,  44  N.  Y.  31; 
Rev.  Stat.  D.  C.  §  727. 

The  whole  transaction  was  managed  exclu- 
sively by  the  husband  and  without  the  know]- 
Adff6  of  the  wife 

^ket  V.  Hassell,  107  U.  S.  602  (27:  600). 

The  proceeds  belong  to  the  estate  of  the  de- 
cedent who  paid  the  considerations. 

Bump,  Fraud.  Conv.  8d  ed.  240,  241,  and 
cases  cited  (n.  4),  also  p.  254;  Bider  v.  Ridder, 
10  Ves.  860. 

Messrs.  Enoch  Totten  and  J.  EdldBworth 
Gordon,  for  Annie  Q.  Hume: 

The  proceeds  of  a  policy  of  insurance  issued 
on  the  life  of  a  husband,  payable  to  the  wife, 
or  to  the  wife  and  children,  cannot  be  touched 
by  Uie  creditors  of  the  insured.  Such  policies 
are  not  frauduleut  as  to  creditors. 

Bank  v.  Hume,  3  Mackey,  884;  Bueeession  qf 
Hearing,  26  La.  An.  326;  Goodrich  v.  Treat,  8 
Col.  408;  EUiotfi  App.  50  Pa.  75;  MeOuteheon*$ 
450.  99  Pa.  138.  187. 

Where  the  courts  have  assumed  to  give  cred- 
itors any  claim  upon  the  proceeds  of  policies  on 
their  face  in  favor  of  wife  or  children,  it  has 
only  been  to  the  extent  of  the  amount  of  the 
premiums  paid  b^  the  insured, — the  balance 
going  to  the  benenciaries, — and  even  then  only 
upon  the  * 'clearest  proof  of  fraud,  if  at  all." 

Pence  v.  Makepeace,  65  Ind.  847;  JBtna  Nat, 
Bank  v.  U,  8.  Life  Ins,  Co,  24  Fed.  Rep.  770; 
Btigler  v.  8tigler,  77  Va.  163. 

The  administrators  cannot  maintain  this  ac- 
tion. They  cannot  be  heard  under  our  laws  to 
assail  the  good  faith  of  their  intestate. 

Hagan  v.  Walker,  55  U.  S.  14  How.  84  (14: 
815);  Chnsty  v.  Pridgeon,  71  V,  8.  4  Wall.  196 
(18:  322);  League  v.  Egery,  65  U.  S.  24  How. 
264(16:  666);  Shelby  v.  Guy,  24  U.  S.  11  Wheat. 
861  (6:  495);  Leffingwett  v.  Warren,  67  U.  S.  2 
Black,  599  (17:  261);  Davis  v.  Swanson,  54  Ala. 
277;  AUein  v.  Sharp,  7  Gill  &  J.  96;  Dorsey  v. 
Smithson,  6  Harr.  &  J.  61;  Goodrich  v.  Treat, 
8  Col.  408;  Bump,  Fraud.  Conv.  444,  note; 
KinneTiion  v.  Miller,  2  Md.  Ch.  407;  Choteau  v. 
Jones,  11  111.  310;  Masonic  Mut,  Belief  Asso,  v. 
MeAuley,  2  Mackey,  70;  Tiemey  v.  Corbett,  Id. 
264;  Burton  v.  Farinholt,  86  N.  C.  260. 

A  voluntary  conveyance  as  between  the  par- 
ties, their  personal  representatives  and  heirs. 
Is  valid. 

Bump,  Fraud.  Conv.  444,  note;  Davis  v. 
Swanson,  Dorsey  v. Smithson,  Goodrich  v.  Treat, 
Burton  v.  Farinholt,  and  Choteau  v.  Jones, 
supra;  Coltraine  v.  Causey^  8  Ired.  Eq.  246; 
Sturdivant  v.  Davis,  9  Ired,  Law,  865. 

Hume  received  money  from  Mrs.  Pickrell 
and  used  the  money  thus  acquired  for  the  pro- 
curement of  the  policies  in  dispute. 
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As  to  the  competency,  as  evidence,  of  Hume's 
declaration,  see  Darling  v.  Bryant,  17  Ala.  10; 
Bell  V.  Ansley,  16  East,  141,  148;  Deming  t. 
Oarrington,  12  Conn.  1;  Norton  v.  Pettibons,  7 
Conn.  819;  Bradley  v.  Spofford,  28  N.  H.  444; 
Nelson  v.  Iverson,  24  Ala.  9;  1  Greenl.  Ev. 
§§  147, 148;  2  Sm.  Lead.  Cas.  pt.  2,  1010;  HO- 
today  T.  LitUepage,  2  Munf.  818. 

The  Central  National  Bank  was  in  no  way 
injured,  even  if  there  was  a  fraud;  and  not 
being  injured,  it  cannot  be  heard  to  complain. 

Sexton  V.  Wheaton,  1  Am.  Lead.  Cas.  Eq.  87; 
Clarke  v.  WhiU,  87  U.  8. 12  Pet  178,  195  (9: 
1046, 1058);  Bispham,  Eq.  810. 

Here  was  a  total  indebtedness  actually  and 
equitably  due  from  Hume  to  his  wife,  amount- 
ing to  about  $54,000.  Her  equitv  was  as  good 
as  that  of  any  oUier  creditor,  ana  he  could  se- 
cure her  as  well  as  he  could  the  Bank. 

Hitz  V.  Nat,  Met,  Bank,  111  U.  8.  722  (28: 
577);  Woodworth  v.  Sweet,  51  N.  Y.  9;  Byrth 
suse  Chilled  Plow  Co,  v.  Winf,  85  N.  Y.  421;  I 
Bishop,  Mar.  Women,  §  119;  Hyde  v.  Pouill, 
47  Mich.  156;  Smith  v.  Seiberling,  85  Fed.  Rep. 
677. 

Fraud  had  not  been  satisfactorily  proven. 

Sexton  V.  Wlieaton,  21  U.  8. 8  Wneat  229  (6: 
608);  Hinde  v.  Longworth,  24  U.  S.  11  Wheat 
218  (6:  457);  Seward  v.  Jackson,  8  Cow.  407. 

A  husband  mav  take  insurance  policies  on 
his  own  life  for  the  benefit  of  his  family;  and 
in  the  absence  of  a  statute  his  creditors  cannot 
reach  it 

May,  Ins.  599,  jio\A',  Succession  of  Hearing,  26 
La.  Ann.  826;  Elliott's  Ajop.  50  Pa.  75;  Ander^ 
son's  Est,  85  Pa.  202;  McGuteJieon's  App.  99  Pa. 
188;  Pence  v.  Makepeace,  65  Ind.  845;  Thompson 
V.  Cundiff,  11  Bush,  569. 

A  life  policy  issued  on  the  life  of  a  husband 
for  the  sole  benefit  of  the  wife,  immediately 
vests  in  the  beneficiary  and  cannot  bedevestedL 

Ellison  V.  Ellison,  1  White  &  T.  Lead.  Cas. 
Eq.  421;  Bliss,  Life  Ins.  §§  818,  845;  Giant  y. 
Glo^kler,  104  HI.  573;  North  Am.  Life  Ins,  Co. 
V.  Wilson,  111  Mass.  542;  Hutson  v.  MerrifiM, 
5X  Ind.  24. 

The  Statute  of  18  Eliz.,  chap.  6,  relates  to 
antecedent  and  not  to  subsequent  creditors. 

Sexton  V.  Wheaton,  supra;  Mattingly  v.  Nye, 
75  U.  S.  8  Wall.  870  (19:  880);  Smith  v.  Vodffes, 
92  U.  S.  188  (23:  481). 

The  policy  is  not  the  contract,  but  only  the 
evidence  of  it 

Glam  V.  Gloeckier,  104  HI.  578;  Succession^ 
Hearing,  26  La.  Ann,  826;  Hathaway  t.  Shsr* 
man,  61  Maine,  478. 

Mr,  Chitf  Justice  Fuller  delivered  the  opin-   1 203  ] 

ion  of  the  court: 

No  appeal  was  prosecuted  from  the  decree  of 
January  4, 1883,  directing  the  amount  due  upon 
the  policy  issued  by  the  Life  Insurance  Com- 
pany of  Virginia  to  be  paid  over  to  Mrs.  Hume 
for  her  own  benefit  and  as  guardian  of  her  chil- 
dren, nor  is  any  error  now  assigned  to  the  action 
of  the  court  in  that  regard.  Indeed,  it  is  con- 
ceded by  counsel  for  the  complainants  that  this 
contract  was  perfectly  valid  as  against  the  world; 
but  it  is  insisted  that,  assuming  the  proof  to 
establish  the  insolvency  of  Hume  in  1874  and 
thenceforward,  the  premiums  paid  in  that  and 
the  subsequent  years  on  this  pohcv  belonged  In 
equity  to  the  creditors,  and  that  thev  were  en- 
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titled  to  a  decree  therefor  as  well  as  for  the 
tmount  of  the  Maryland  and  Connecticut  poli- 
cies and  the  premiums  paid  thereon. 

It  is  not  denied  that  the  contract  of  the  Mary- 
land Insurance  Company  was  directly  between 
that  company  and  Mrs.  Hume,  and  this  is,  in 
our  judgment,  true  of  that  of  the  Connecticut 
Mutual,  while  the  Hartford  company's  certifi- 
cates were  payable  to  her,  if  living. 

Mr.  Hume  having  been  insolvent  at  the  time 
the  insurance  was  effected,  and  havinff  paid  the 
premiums  himself,  it  is  ar^ed  that  these  poli- 
cies were  within  the  provisions  of  18  Elizabeth, 
c.  5,  and  inure  to  the  benefit  of  his  creditors  as 
equivalent  to  transfers  of  propertv  with  intent 
to  hinder,  delay,  and  defraud.  The  object  of 
the  Statute  of  JSlizabeth  was  to  prevent  debtors 
from  dealing  with  their  property  in  any  way  to 
the  prejudice  of  their  creditors;  but  deaiin&; 
[204]  with  that  which  creditors,  irrespective  of  such 
dealing,  could  not  have  touched,  is  within  nei- 
ther the  letter  nor  the  spirit  of  the  statute.  In 
the  view  of  the  law,  credit  is  extended  in  reli- 
ance upon  the  evidence  of  the  abilitv  of  the 
debtor  to  pay,  and  in  confidence  that  his  pos- 
sessions will  not  be  diminished  to  the  preiuaice 
of  those  who  tnist  him.  This  reliance  is  dis- 
appointed, and  this  confidence  abused,  if  he 
divests  himself  of  his  property  by  giving  it  away 
after  he  has  obtained  credit.  And  where  a  per- 
son has  taken  out  policies  of  insurance  upon  hit 
life  for  the  benefit  of  his  estate,  it  has  been  fre- 

Suently  held  that,  as  against  creditors,  his  as- 
gnment,  when  insolvent,  of  such  policies,  to 
or  for  the  benefit  of  wife  and  children,  or  either, 
constitutes  a  fraudulent  transfer  of  assets  with- 
in the  statute,  and  this,  even  though  the  debtor 
may  have  had  no  deliberate  intention  of  de- 
priving his  creditors  of  a  fund  to  which  they 
were  entitled,  because  his  act  has  in  point  of 
fact  withdrawn  such  a  fund  from  them,  and 
dealt  with  it  by  way  of  bounty.  Freeman  v. 
Pope,  L.  R.  9  Eq.  Cas.  206;  S.  C,  L.  R.  6Ch.  App. 
Cas.  838.  The  rule  stands  upon  precisely  the 
same  ground  as  any  other  disposition  of  his 

Erty  by  the  debtor.    The  defect  of  the  dis- 
on  is  that  it  removes  the  property  of  the 
r  out  of  the  reach  of  his  creditors.    Cor- 
nishy.  Clark,  L.  R.  14  Eq.  Cas.  189. 

But  the  rule  applies  only  to  that  which  the 
debtor  could  have  made  available  for  pay- 
ment of  his  debts.  For  instance,  the  exercise 
of  a  general  power  of  appointment  might  be 
fraudulent  ana  void  under  the  statute,  but  not 
the  exercise  of  a  limited  or  exclusive  power,  be- 
cause, in  the  latter  case,  the  debtor  never  had 
any  interest  in  the  property  himself  which  could 
have  been  available  to  a  creditor,  or  by  which 
he  could  have  obt  ained  credit.  May  on  Fraud. 
Conv.  p.  88.  It  is  true  that  creditors  can  obtain 
relief  in  respect  to  a  fraudulent  conveyance 
where  the  grantor  cannot;  but  that  relief  only 
restores  the  subjection  of  the  debtor's  property 
to  the  payment  of  his  indebtedness  as  it  existed 
prior  to  the  conveyance. 

j^  person  has  an  insurable  interest  in  his  own 
life  for  the  benefit  of  his  estate.  The  contract 
rmpg^^  affords  no  compensation  to  him,  but  to  his  rep- 
i«W>J  resentalives.  8o  the  creditor  has  an  insurable 
interest  in  the  debtor's  life,  and  can  protect 
"•™^^f  accordingly,  if  he  so  chooses.  Marine 
Mia  fire  inguronce  jg  considered  as  strictly  an 
mdemnity;  but  while  this  is  not  so  as  to  life  in- 
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surance,  which  is  simply  a  contract,  so  f ar  aa 
the  company  is  concerned,  to  pay  a  certain  sum 
of  money  upon  the  occurrence  of  an  event 
which  is  sure  at  some  time  to  happen,  in  con- 
sideration of  the  pavment  of  the  premiums  as 
stipulated,  nevertheless  the  contract  is  also  a 
contract  of  indemnity.  If  the  creditor  insuies 
the  life  of  his  debtor,  he  is  thereby  indemnified 
against  the  loss  of  bis  debt  bv  the  death,  of  the 
debtor  before  payment;  yet,  if  the  creditor  keeps 
up  the  premiums,  and  his  debt  is  paid  before 
the  debtor's  death,  he  may  still  recover  upon 
the  contract,  which  was  valid  when  made,  and 
which  the  insurance  company  is  bound  to  paj 
according  to  its  terms;  but  if  the  debtor  obtains 
the  insurance  on  the  insurable  interest  of  the 
creditor,  and  pays  the  premiums  himself,  and 
the  debt  is  extinguished  before  the  insurance 
falls  in,  then  the  proceeds  would  go  to  the  es- 
tate of  the  debtor.  Ktioz  v.  Turner,  L.  R.  9 
Eq.  Cas.  166. 

The  wife  and  children  have  an  insurable  in- 
terest in  the  life  of  the  husband  and  father;  and 
if  insurance  thereon  be  taken  out  by  him  and 
he  pays  the  premiums  and  survives  them,  it 
might  be  reasonably  claimed,  in  the  absence  of 
a  statutory  provision  to  the  contrary,  that  the 
policy  woula  inure  to  his  estate. 

In  Continental  Life  Ins,  Co.  v.  Palmer,  43 
Conn.  60,  the  wife  insured  the  life  of  the  hus- 
band, the  amount  insured  to  be  payable  to  her 
if  she  survived  him,  if  not,  to  her  children. 
The  wife  and  one  son  died  prior  to  the  husband, 
the  son  leaving  a  son  surviving.  The  court 
held  that,  under  the  provisions  of  the  statute  of 
that  State,  the  policy  being  made  payable  to 
the  wife  and  children,  the  children  immediately 
took  such  a  vested  interest  in  the  policy,  that 
the  grandson  was  entitled  to  his  father's  share, 
the  wife  having  died  before  the  husband;  but 
that,  in  the  absence  of  the  statute,  "It  would 
have  been  a  fund  in  the  hands  of  his  represent- 
atives for  the  benefit  of  the  creditors,  provided 
the  premiums  had  been  paid  bv  him."  So  in 
the  case  of  Anderson* $  Estate,  Ba^fs  and  Kerr's 
Appeal,  85  Pa.  St.  202,  A.  insured  his  life  in 
favor  of  his  wife,  who  died  intestate  in  his  life-  [206] 
time,  leaving  an  only  child.  A.  died  intestate 
and  insolvent,  the  child  survivini^;  and  the  court 
held  that  the  proceeds  of  the  policy  belonged  to 
the  wife's  estate,  and,  under  the  intestate  laws, 
was  to  be  distributed  share  and  share  alike  be- 
tween her  child  and  her  husband's  estate,  not- 
withstanding, under  a  prior  statute,  life  insur- 
ance taken  out  for  the  wife  vested  in  her  free 
from  the  claims  of  the  husband's  creditors. 
But  if  the  wife  had  survived  she  would  have 
taken  the  entire  proceeds. 

We  think  it  cannot  be  doubted  that  fn  the  in- 
stance of  contracts  of  insurance  with  a  wife  or 
children,  or  both,  upon  their  insurable  interest 
in  the  life  of  the  husband  or  father,  the  latter, 
while  they  are  living,  can  exercise  no  power  or 
disposition  over  the  same  without  their  consent, 
nor  has  he  any  interest  therein  of  which  he  can 
avail  himself;  nor  upon  his  death  have  his  per- 
sonal representatives  or  his  creditors  any  inter- 
est in  the  proceeds  of  such  contracts,  which 
belong  to  the  beneficiaries  to  whom  they  are 
payable. 

it  is  indeed  the  general  rule  that  a  policy,  and 
the  monev  to  become  due  under  it,  belpng,  the 
moment  it  is  issued,  to  the  person  or  persona 
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named  in  it  as  the  beneficiary  or  beneficiaries, 
and  that  there  is  no  power  in  the  person  pro- 
curing the  insurance,  by  any  act  of  his,  by  deed 
or  by  will,  to  transfer  to  any  other  person  the 
interest  of  the  person  named.  Bliss,  Life  Ins. 
2d  ed.  p.  617;  Qlam  v.  Qloeckler,  10  IlL  App. 
486,  per  McAllister.  J,;  8,  0.  104  HI.  578;  Wll- 
hum  V.  Wilbum,  83  Ind.  55;  Bicker  v.  Charter 
Oak  Life  Ins.  Co,  27  Minn.  193;  Charter  Oak 
Life  Ins.  Go.  v.  Brant,  47  Mo.  419;  Oould  v. 
Emerson,  99  Mass.  154;  Knickerbocker  Life  Ins. 
Co.  V.  Weitz,  Id.  157. 

This  must  ordinarily  be  so  where  the  con- 
tract is  directly  with  the  beneficiary;  in  respect 
to  policies  miming  to  the  person  msui^,  but 
payable  to  another  having  a  direct  pecuniary 
interest  in  the  life  insured;  and  where  the  pro- 
ceeds are  made  to  enure  by  positive  statutory 
provisions. 

Mrs.  Hume  was  confessedly  a  contracting 
party  to  the  Maryland  policy;  and  as  to  the 
Connecticut  contracts,  the  statute  of  the  State 
£207]  where  they  were  made  and  to  be  performed, 
explicitly  provided  that  a  policy  for  the  benefit 
of  a  married  woman  shall  enure  to  her  separate 
use  or  that  of  her  children;  but  if  the  annual 
premium  exceed  three  hundred  dollars,  the 
amount  of  such  excess  shall  enure  to  the  bene- 
fit of  the  creditors  of  the  person  paying  the 
premiums. 

The  rights  and  benefits  given  by  the  laws  of 
Connecticut  in  Uiis  re^d  are  as  much  part  of 
these  contracts  as  if  incorporated  therein,  not 
only  because  they  are  to  be  taken  as  if  entered 
into  there,  but  because  there  was  the  place  of 
performance,  and  the  stipulation  of  the  parties 
was  made  with  reference  to  the  laws  of  that 
place. 

And  if  this  be  so  as  between  Hume  and  the 
Connecticut  companies,  then  he  could  not  have 
at  any  time  disposed  of  these  policies  without 
the  consent  of  the  beneficiary.  Nor  is  there 
anything  to  the  contrary  in  the  statutes  or  gen- 
eral public  policy  of  the  District  of  Colunu)ia. 

It  may  venr  well  be  that  a  transfer  by  an  in- 
solvent of  a  Connecticut  policy,  payable  to  him- 
self or  his  personal  representatives,  would  be 
held  invalid  in  that  District,  even  though  valid 
under  the  laws  of  Connecticut,  if  the  laws  of 
the  District  were  opposed  to  the  latter,  because 
the  positive  laws  of  the  domicil  and  the  forum 
must  prevail;  but  there  is  no  such  confiict  of 
laws  in  this  case  in  respect  to  the  power  of  dis- 
position by  a  person  procuring  insurance  pay- 
able to  another. 

The  obvious  distinction  between  the  transfer 
of  a  policy  taken  out  by  a  person  upon  his  in- 
sumble  interest  in  his  own  life,  and  payable  to 
himself  or  his  le^al  representatives,  and  the 
obtaining  of  a  policv  by  a  person  upon  the  in- 
surable mtcrest  of  bis  wife  and  children,  and 
payable  to  them,  has  been*  repeatedly  recog- 
nized by  the  courts. 

Thus  in  Elliott's  Appeal,  50  Pa.  76,  where  the 
policies  were  issued  in  the  name  of  the  husband, 
and  payable  to  himself  or  his  personal  repre- 
sentatives, and  while  he  was  insolvent  were  by 
him  transferred  to  trustees  for  his  wife's  benefit, 
the  Supreme  Court  of  Pennsylvania,  while 
holding  such  transfers  void  as  against  creditors, 
say: 

^  We  are  to  be  undentood  in  thus  deciding  this 
case  that  we  do  not  mean  to  extend  it  to  policies 
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effected  without  fraud  directly  and  on  their  face 
for  the  benefit  of  the  wife,  and  payable  to  her; 
such  policies  are  not  fraudulent  as  to  creditors,  and 
are  not  touched  by  this  decision.** 

In  the  use  of  the  words  "  without  fraud,"  the 
court  evidently  means  actual  fraud  participated 
in  by  all  parties,  and  not  fraud  inferred  from 
the  mere  fact  of  insolvencv;  and,  at  aU  events, 
in  McCvtcheon's  -Appeail,  99  Pa.  187,  the  court 
say,  referring  to  ^uiotfs  Appeal: 

**  The  policies  in  that  case  were  effected  in  the 
name  or  the  husband,  and  by  him  transferred  to  a 
trustee  for  bis  wife  at  a  time  when  he  was  totally 
insolvent.  They  were  held  to  be  valuable  ohoees  in 
action,  the  property  of  the  assured,  liable  to  the 
payment  of  his  debts;  and  hence  their  voluntary 
aanrament  operated  in  fraud  of  creditors,  and  was 
void  as  against  them  under  the  Statute  of  13th 
Elizabeth.  Here,  however,  the  policy  was  effected 
in  the  name  of  the  wife,  and  in  point  of  fact  was 
given  under  an  agreement  for  the  surrender  of  a 
previous  policy  for  the  same  amount  also  issued  in 
the  wife*s  name  .  .  .  The  question  of  good  faith 
or  fraud  only  arises  in  the  latter  case;  that  is,  when 
the  title  of  the  beneficiary  arises  by  assignmeot 
When  it  exists  by  force  of  an  original  issue  in  the 
name,  or  for  the  benefit  of  the  beneficiary,  the  title 
is  good,  notwithstanding  the  claims  of  creditors. 
.  .  .  There  is  no  anomaly  in  this,  nor  any  conflict 
with  the  letter  or  spirit  of  the  Statute  of  Elizabeth^ 
because  in  such  cases  the  policy  would  be  at  no  time 
the  property  of  the  assured;  and  hence  no  question 
of  fraud  in  its  transfer  oould  arise  as  to  his  cred- 
itors. It  is  only  in  the  case  of  the  assignment  of  a 
policy  that  once  beUmged  to  the  assured  that  the 
question  of  fraud  can  arise  under  this  Act.** 

And  see  uSttna  Nat.  Bank  v.  U.  S.  Life  Ins. 
Co.  24  Fed.  Rep.  770;  Pence  v.  Mak^ace,  65 
Ind.  845;  Succession  of  Hearing,  26  La.  Ann. 
826;  Stigler  v.  Stigler.  77  Va.  168;  Thompson  v. 
Cundiff,  11  Bush,  567. 

Conceding,  then,  in  the  case  in  hand,  that 
Hume  paid  the  premiums  out  of  his  own 
money,  wlien  insolvent,  ^et,  as  Mrs.  Hume  and 
the  children  survived  him,  and  the  contracts 
covered  their  insurable  interest,  it  is  difficult  to 
see  upon  what  ground  the  creditors,  or  the  ad> 
ministrators  as  representing  them,  can  take 
away  from  these  dependent  ones  that  which 
was  expressly  secured  to  them  in  the  event  of 
the  death  of  their  natural  supporter.  The  in* 
terest  insured  was  neither  the  debtor's  nor  his 
creditors\  The  contracts  were  not  payable  to 
the  debtor,  or  his  representatives,  or  his  cred- 
itors. No  fraud  on  the  part  of  the  wife,  or  the 
children,  or  the  insurance  company,  is  pre- 
tended. In  no  sense  was  there  any  gift  or 
transfer  of  the  debtor's  property,  unless  the 
amounts  paid  as  premiums  are  to  be  held  to 
constitute  such  ^f  t  or  transfer.  This  seems  to 
have  been  the  view  of  the  court  below,  for  the 
decree  awarded  to  the  complainants  the  pre- 
miums paid  to  the  Virginia  company  fnnn  1874 
to  1881.  inclusive,  and  to  the  other  companies 
from  the  date  of  the  respective  policies, 
amounting,  with  interest  to  January  4»  1888,  to 
the  sum  ol  $2,696.10,  which  sum  was  directed 
to  be  paid  to  Hume's  administrators  out  of  the 
money  which  had  been  paid  into  court  by  the 
Maryland  and  Connecticut  Mutual  companies. 

But,  even  though  Hume  paid  this  money  out 
of  his  own  funds  when  insolvent,  and  if  such 
payment  were  within  the  Statute  of  Elizabeth, 
this  would  not  give  the  creditors  any  interest  in 
the  proceeds  of  the  policies,  which  belonged  to 
the  oeneficiaries  for  the  reasons  already  stated. 

"Were  the  creditors,  then,  entitled  to  recover 
the  premiums? 

These  premiums  were  paid  by  Hume  to  the 

128  U.  S. 


[M8] 


[M9 


1888. 


Gbobgi^  R.  &  Babeiho  Co.  y.  Smito. 


174-ia^ 


insuranoe  companlet,  and  to  reooyer  from  them 
would  require  proof  that  the  latter  participated 
in  the  alleged  fraudulent  intent,  which  is  not 
claimed.  Cases  might  be  imagined  of  the  pay- 
ment of  large  premiums,  out  of  all  reasonable 
proportion  to  the  known  or  reputed  financial 
eondition  of  the  person  paying,  and  under  cir- 
cumstances of  grave  suspicion,  which  might 
justify  the  inference  of  fraud  on  creditors  in 
the  withdrawal  of  such  an  amount  fiom  the 
debtor's  resources;  but  no  element  of  that  sort 
exists  here. 

The  premiums  form  no  part  of  the  proceeds 
of  the  policies,  and  cannot  be  deducted  there- 
from on  that  ground. 
Mrs.  Hume  ia  not  shown  to  have  known  of 
[tlO]  or  suspected  her  husband's  insolvency;  and  if 
the  iMyments  were  made  at  her  instance,  or 
with  her  knowledge  and  assent,  or  if,  without 
ber  knowledge,  she  afterwards  ratified  the  act, 
and  claimed  the  benefit,  as  she  might  ri^tf  ully 
do  {Thompson  v.  Am,  Ins,  Co.  46  N.  Y.  676), 
and  as  she  does  (and  the  same  remarks  apply  to 
the  children),  tnen  has  she  thereby  received 
money  which  ex  aguo  et  bono  she  ought  to  re- 
turn to  her  husband's  creditors,  snacan  the 
decree  against  her  be  sustained  on  that  ground? 
If  in  some  cases  payments  of  premiums 
might  be  treated  as  gifts  inhibited  by  the  Stat- 
tite  of  Elizabeth,  can  they  be  so  treated  here? 
It  is  assumed  by  complainants  that  the  money 
paid  was  derivea  from  Hume  himself,  and  it  is 
therefore  argued  that  to  that  extent  his  means 
for  payment  of  debts  were  impaired.  That  the 
payments  contributed  in  any  appreciable  way 
to  Hume's  insolvency,  is  not  contended.  So 
far  as  premiums  were  paid  in  1880  and  1881  (the 
payments  prior  to  those  years  having  been  the 
annual  sum  of  $106.18  on  the  Yirgimia  policy), 
we  are  satisfied  from  the  evidence  that  Hume 
leceived  from  Mra  Pickrell,  his  wife's  mother, 
for  the  benefit  of  Mrs.  Hume  and  her  family, 
aa  amount  of  money  largely  in  excess  of  these 
payments,  after  deducting  what  was  returned 
to  Mrs.  Pickrell,  and  that  in  paying  the  pre- 
miums upon  procuring  the  policies  in  the 
Marylaod  and  the  Connecticut  Mutual,  Hume 
^as  appropriating  to  that  purpose  a  part  of  the 
money  which  he  considered  he  thus  held  in 
trust;  and  we  think  that,  as  between  Hume's 
creditors  and  Mrs.  Hume,  the  money  placed  in 
Hume's  hands  for  his  wife's  benent  m,  under 
the  evidence,  equitably  as  much  to  be  accounted 
for  to  her  by  Hume,  and  so  by  Uiem,  as  is  the 
money  paid  on  her  account  to  be  accounted  for 
by  her  to  him  or  them. 

We  do  not,  however,  dwell  particularly  upon 
this,  nor  pause  to  discuss  the  bearing  of  the  laws 
ui  ^®  S^'^es  of  the  insurante  companies  upon 
mis  matter  of  the  payment  of  premiums  by  (he 
debtor  himself,  so  far  as  they  may  differ  from 
the  rule  which  may  prevail  in  the  District  of 
Columbia,  in  the  abscDce  of  specific  statutory 
euactment  upon  that  subject,  because  we  prefer 
f2iii  *^P'***  0^  decision  upon  broader  grounds. 
•*  ^^j*^*  purely  voluntary  conveyances  it  is  the 
fraudulent  intent  of  the  donor  which  vitiates. 
If  actually  insolvent,  he  is  held  to  knowledge 
of  his  condition;  and  if  the  necessary  conse- 
quence of  his  act  is  to  hinder,  delay,  or  defraud 
Ml  creditors,  within  the  statute,  the  presump- 
"on  of  the  fraudulent  intent  is  irrebuttable  and 
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conclusive,  and  inquiry  into  his  motives  i» 
inadmissible. 

But  the  circumstances  of  each  particular  case 
should  be  considered,  as  in  Partridge  v.  Oopp. 
1  Eden,  163;  S.  C,  Amb.  596,  where  the  Lord 
Keeper,  while  holding  that  debts  must  be  paid 
before  gifts  are  made,  and  debtors  must  be  just 
before  they  are  geuerous,  admitted  that  "  The 
fraudulent  intent  might  be  collected  from  the 
ma^itude  and  value  of  the  gift." 

Where  fraud  is  to  be  imputed,  or  the  impu- 
tation of  fraud  repelled,  by  an  examination  inU> 
the  circumstances  under  whidi  a  gift  is  made 
to  those  towards  whom  the  donor  is  under  nat^ 
ural  obligation,  the  test  is  said,  in  Kipp  v. 
Hanna,  ^Bland.  88,  to  be  the  pecuniary  ability 
of  the  donor  at  that  time  to  withdraw  the 
amount  of  the  donation  from  his  estate  without 
the  least  hazard  to  his  creditors,  or  in  any  ma- 
terial degree  lessening  their  then  prospects  of 
payment;  and  in  considering  the  suflSciency  of 
the  debtor's  property  for  the  payment  of  debts, 
the  probable,  immediate,  unavoidable,  and 
reasonable  demands  for  the  support  of  the 
fam^y  of  the  donor  should  be  takeu  into  the 
account  and  deducted,  having  in  mind  also  the 
nature  of  his  business  and  his  necessary  expens* 
es.    Emerson  v,  Bemis,  69  HI.  541. 

This  argument  in  the  interest  of  creditors 
concedes  that  the  debtor  may  rightfully  pre> 
serve  his  family  from  suffering  and  want.  It 
seems  to  us  that  the  same  public  policy  which 
justifies  this,  and  recocnizes  the  support  of  wife 
and  children  as  a  positive  obligation  in  law  aa 
well  as  morals,  should  be  extended  to  protect 
them  from  destitution  after  the  debtor^s  death, 
by  x)ermitting  him,  not  to  accumulate  a  fund 
as  a  permanent  provision,  but  to  devote  a  mod* 
erate  portion  of  his  earnings  to  keep  on  foot  a 
security  for  support  already,  or  which  could 
thereby  be,  lawfully  obtained— at  least  to  the 
extent  of  requiring  that,  under  such  circum- 
stances, the  fraudulent  intent  of  both  parties  to 
the  transaction  should  be  made  out. 

And  inasmuch  as  there  is  no  evidence  from 
which  such  intent  on  the  part  of  Mrs.  Hume  or 
the  insurance  companies  could  be  inferred,  in 
our  judgment  none  of  these  premiums  can  be 
recovered. 

The  decree  is  af9rmed,  except  so  far  as  it  di- 
rects the  payment  to  the  administrators  of  the 
premiums  in  Question  and  interest,  and,  as  to 
that,  is  reversed,  and  the  cause  remanded  to  the 
court  below,  with  directions  to  proceed  in  con- 
formity with  this  opinion. 

Ordered  accordingly. 


THE  GEORGIA  RAILIJOAD  AND  BANK- 
ING COMPANY,  JHff.  in  Err,, 

JAMES  M.  SMITH  st  al.,  R.  R.  Comios- 

BIOKERS. 

(See  8.  a  Reporter^  ed.  174-182.) 

Charges  qfa  railroad  company — legislative  eon- 
trot  over  charter— proviso — contract— exemp' 
Uon, 

1.  The  Legislature  of  the  State  has  the  power  to 
prescribe  the  charges  of  a  raihx)ad  company  for  the 
carriage  of  penona  and  merchandise  within  ita 
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limits,  in  the  abeenoe  of  any  proTlsion  in  the  char- 
ter of  the  company  constituting'  a  contract  resting 
4n  it  authority  over  those  matters— subject  to  the 
limitaiion  that  the  carriage  Is  not  required  without 
reward,  or  upon  conditions  amounting  to  the  taJc- 
4ng  of  property  for  public  use  without  Just  com- 
pensation,  and  that  what  is  done  does  not  amount 
to  a  reguiaUon  of  foreign  or  interstate  commerce. 

2.  Where  property  and  employment  is  affected 
with  a  public  use,  the  business  in  which  it  is  used  is 
€ubject  to  legislative  control,  in  all  respects  neces- 
sary to  protect  the  public  against  danger,  injustice 
«na  oppression. 

3.  In  the  12th  section  of  the  charter  of  the  Georgria 
Railroad  and  Banking  Company,  there  is  no  con- 
tract that  it  may  make  any  charges  within  the  limits 
there  designated. 

4.  The  general  purpose  of  a  proviso  is  to  except 
the  clause  covered  by  it  from  provisions  of  a  statute 
or  to  qualify  the  operation  of  the  statute.  But  it 
Is  often  used  as  a  conjunction  to  an  independent 
paragraph. 

5.  A  railroad  corporation  Is  a  private  corporation, 
silthough  its  uses  are  public,  and  a  contract  em- 
bodied in  terms  in  its  charter  or  necessarily  implied 
t>y  it,  is  within  the  constitutional  clause  prohibit- 
ing legislation  impairing  the  obligation  of  con- 
tracts. 

6.  But  to  eifect  this  result  the  exemption  must 
«ppear  by  such  clear  and  unmistakable  language 
that  it  cannot  be  reasonably  construed  consistently 
with  tbe  reservation  of  the  power  by  the  State. 

[No.  28.] 

Argued  Oct  16,  17, 1888.  Decided  Od,  t9, 1888. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Georgia,  to  review  a  judgment 
sutaining  a  demurrer  and  dismissioe  a  suit 
brought  to  declare  void  an  Act  of  the  Xegiala- 
ture  regulating  railroad  freight  and  passeDger 
tariffs,  and  to  enjoin  Uie  Commission  from  pre- 
tcribing  rates  of  fare  and  freight    Affirmed. 

Statement  by  Mr.  Justice  Fields 

Bj  an  Act  of  the  Legislature  of  Qeorgia, 
passed  December  21, 1888,  the  plaintiff  in  error 
was  incorporated  under  the  name  of  the  Qeorgia 
Kailroad  Company,  and  empowered  to  con- 
struct a  **  rail  or  turnpike  road  from  the  City 
of  Augusta,"  with  branches  extending  to  cer- 
tain towns  in  the  State,  and  to  be  carried  be- 
yond those  places  at  the  discretion  of  the  Com- 
pany.   Laws  of  1888,  256. 

By  an  Aid  of  the  Legistature,  passed  De- 
cemoer  18,  1885,  certain  amendments  to  the 
charter  were  made,  and  among  others  one 
changing  its  corporate  name  to  "  The  Georgia 
Railroad  and  Banking  Company,"  its  present 
designation. 

The  twelfth  section  of  the  charter,  among 
other  things,  declares  that  "  The  said  Georgia 
Railroad  Company  shall,  at  all  times,  have  the 
exclusive  right  of  transportation  or  oonvejrance 
of  persons,  merchandise  and  produce,  over  the 
railroad  and  railroads  to  be  by  them  con- 
structed, while  they  see  fit  to  exercise  the  ex- 
clusive right;  Presided,  That  the  charge  of 
transportation  or  conveyance  shall  not  exceed 
fifty  cents  per  hundred  pounds,  on  heavy  ar- 
ticles, and  ten  cents  per  cubic  foot,  on  articles 
of  measurement,  for  every  one  hundred  miles; 
and  five  cents  per  mile  for  every  passenger; 
J^ravided,  cUways.  That  the  said  Company  may, 
when  they  see  fit,  rent  or  farm  out  all  or  any 
part  of  their  exclusive  right  of  trans^rtation 
or  conveyance  of  persons,  on  the. railroad  or 
railroads,  with  the  privilege  to  any  individual 
or  individuals,  or  other  company,  and  for  such 
terms  as  may  be  agreed  upon,  subject  to  the 
rates  above  mentioned.  Aiid  the  said  Com- 
pany, in  the  exercise  of  their  right  of  carriage 
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or  transportation  of  persons  or  property,  or  the 
persons  so  taking  from  the  Company  the  right 
of  transportation  or  conveyance,  shall,  so  far 
as  they  act  on  the  same,  be  regarded  as  common 
carriers."  In  pursuance  of  the  authority  con- 
ferred by  this  section  the  Company,  by  a  deed 
bearing  date  on  the  7th  of  May,  1881,  leased 
to  one  William  M.  Wadley,  for  the  term  of  09 
years,  "all  its  privileges,  general  and  exclusive,** 
of  transporting  persons  and  property  over  the 
lines  of  railroad  owned  and  controlled  by  it,  to 
the  full  extent  that  it  then  enjoyed,  or  was  en- 
titled to  enjoy,  or  might  thereafter  acquire, 
subject  to  the  obligations  and  duties  imposed 
by  Its  charter.  With  these  privileges  the  Com- 
pany also  leased  to  Wadlev,  for  the  same  term, 
all  Its  railroads  and  their  branches,  "together 
with  its  rights  of  way,  roadbeds,  depots,  sta- 
tions, warehouses,  elevators,  workshops,  wells, 
cisterns,  water  tanks,  and  other  appurte- 
nances." The  lessee  on  his  part  covenanted  to 
f)ay  the  Company,  as  a  consideration  for  the 
ease,  the  sum  of  $600,000  annually,  for  the 
full  term  of  ninety-nine  years,  in  two  semi- 
annual payments;  also  to  pay  the  taxes  on  the 
property  and  franchises;  to  return  the  property 
on  the  termination  of  the  lease  in  as  good  con- 
dition as  it  was  at  its  date;  to  keep  the  railroad 
and  its  appurtenances  and  the  means  of  trans- 
portation in  first  class  condition,  and  to  indem- 
nify the  Company  against  any  damages,  leases 
or  liabilities  in  the  ooeration  of  the  roads. 
This  lessee  has  since  died,  and  in  the  present% 
case  his  interests  were  maintained  in  the  court 
below  by  his  executor. 

On  the  14th  of  October,  1879,  the  Legislature 
of  Georgia  paroed  an  Act  entitled  "  An  Act  to 
Provide  for  the  Regulation  of  Railroad  Freight 
and  Passenger  Tariffs  in  This  State;  to  fte- 
vent  Unjust  Discrimination  and  Extortion  in 
the  Rates  Charged  for  Transportation  of  Pas- 
sengers and  Freight,  and  to  Prohityit  Railroad 
Companies,  Corporations,  and  Lessees  in  This 
State  from  Charging  Other  Than  Juat  and 
Reasonable  Rates,  and  to  Punish  the  Same,  and 
Prescribe  a  Mode  of  Procedure  and  Rules  of 
Evidence  in  Relation  Thereto,  and  to  Appoliit 
Commissioners,  and  to  Prescribe  Their  Powers 
and  Duties  in  Relation  to  the  Same."  Laws  of 
1879, 125. 

In  pursuance  of  this  Act  a  board  was  con- 
stituted, designated  the  Railroad  Commission, 
composed  of  three  meml)ers,  originallyoonsist- 
ing  of  James  M.  Smith,  Campbell  Wallace, 
and  Samuel  Bamett;  but  to  the  place  of 
Samuel  Bamett  the  defendant^  Leander  N. 
Trammel],  hrs  succeeded.  This  commission 
has  prescribed  rates  for  the  transportation  of 
freifiiit  and  persons  by  railroad  companies,  in 
the  State,  which  are  less  than  the  maximum  of 
rates  authorized  by  the  12th  section  of  the 
charter  of  the  Company.  The  Act  imposes  a 
penalty  of  not  less  than  one  or  more  than  flye 
thousand  dollars  for  every  violation  of  the  rules 
and  regulations  thus  prescribed.  The  Com- 
pany and  the  executor  of  the  lessee  aocord- 
ingly  filed  their  bill,  in  the  case  before  us,  in 
the  Superior  Court  of  Fulton  County,  Georgia, 
against  the  Railroad  Commissioners  and  the 
Attorney-General  of  the  State,  contending, 
among  other  things,  that  the  charter  of  the 
Company  is  a  contract  between  it  and  the  State 
of  Georgia,  and  that  by  it  the  Company  has 
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the  right  to  charge  any  rates  for  freight  and 
passengers  Dot  exceeding  those  limited  in  the 
12th  section  of  its  charter,  mid  that  the  Act  of 
October  14, 1879,  is  in  conflict  with  the  clause 
of  the  Constitution  of  the  United  States  which 
prohibits  a  State  from  passing  any  Act  impair- 
ing the  obligation  of  a  contract.  They  pray  in 
their  bill  that  the  Act  may  be  declared  null  and 
void,  and  inoperative  against  them,  and  that 
[177]  the  commission  may  be  enjoined  from  pre- 
scribing rates  of  fare  and  freight  over  the  rail- 
road of  the  Company  and  its  branches,  or  in 
any  manner  enforcing  the  provisions  of  the  Act 
against  them.  To  this  bill  the  defendants  de- 
murred, on  the  ground  that  it  disclosed  no  case 
eDtitling  the  complainants  to  relief  in  equity, 
and  that  they  had  an  adequate  and  complete 
remedy  at  law.  The  court  sustained  the  de- 
murrer and  dismissed  the  bill  On  being  taken 
to  the  Supreme  Court  of  the  State  the  decree 
vas  affirmed;  and  to  review  it  the  case  is 
brought  to  this  court  by  the  Railroad  Company. 

Mears.  Ed.  Baxter  and  Joi,  B,  Oumming, 
for  plaintiff  i.i  error: 

Unless  an  exemption  is  clearly  established, 
the  Legislature  is  free  to  act  as  the  public  in- 
terests may  require. 

BvggUay,  lU,  108  U.  S.  581  (27:815). 

If  there  is  a  reasonable  doubt,  it  must  be  re- 
•olved  in  favor  of  the  einstencc  of  the  power. 

SUme  V.  Farmers  Loan  d  Trust  Co,  116  U. 
8.  825  (29: 642);  G.  W.  B.  Co,  v.  McCarthy,  29 
Am.  &  Eng.  R.  R.  Cas.  87;  Knox  v.  B.  Co.  5 
8.  C.  22;  Bonham  v.  C.  C.  A  A,  B.  Co,  18  S. 
C.  267. 

The  whole  purpose  of  the  statute  was  to  fix 
an  upward  limit  to  railroad  charges. 

8  Am.  &  Eng.  R.  R.  Cas.  311, 812;  Bagan  v. 
Aiken,  9  Lea,  609,  610,  Piatt  v.  Union  Pac, 
B,  Co.  99  U.  S.  68,  64  (25: 429). 

A  carrier  can,  in  the  absence  of  all  law, 
make  his  rates  at  will  but  the  charges  should 
be  reasonable. 

Munn  V.  lU,  94  U.  S.  184  (24: 87). 

This  rule  of  the  common  law  was  subject  to 
be  changed  by  the  statute. 

Chicago,  B.  &  0.  B.  Co,  v.  loioa,  94  U.  S. 
161.  162  (24: 95);  SUme  v.  Loan  db  Trust  Co. 
116  U.  S.  830  (29: 644). 

The  maximum  rates  were  fixed  in  the  char- 
ter, for  the  express  purpose  of  furnishing  a 
standard  by  which  the  disputes  between  ship- 
pers and  the  companies  were  to  be  settled. 

Arnold  v.  Ga.  B.  db  B.  Co.  50  Ga.  804:  Knox 
V.  B.  Co,,  Bonham  v.  C.  C.  d  A.  B.  Co.  and 
Bagan  v.  Aiken,  supra. 

Because  the  term  "provided''  Is  used  in  a 
law,  it  does  not  necessarily  follow  that  the 
matter  which  may  succeed  it  is  a  proviso  in  its 
technical  sense. 

CwrroU  v.  State,  68  Ala.  896;  Bouv.  Law 
Diet  title.  Proviso-,  2  Rapalje  &  L.  Law  Diet 
1082;  Stanley  v.  Colt,  72  tl.  S.  5  Wall.  166 
(18: 509). 

Mr.  ClilTord  Anderson,  for  defendants 
in  error: 

It  is  not  to  be  presumed  that  the  right  of 
legislative  control  was  intended  to  be  re- 
nounced. 

Barrett  v.  Stockton  A  D.  B.  Co.  40  Eng.  C. 
L.  298;  Chicago,  B.  &  Q.  B.  Co.  v.  lotoa,  94  U. 
B.  156  (24: 94);  Buggies  v.  Bl.  108  U.  S.  526^ 
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27: 812);  Stone  v.  Loan  dt  Trust  Co.  116  U.  Q. 
7,847(29:686,  650). 


Mr,  Justice  Field  delivered  the  opinion  of 
the  court: 

As  appears  from  the  statement  of  the  case, 
the  contention  in  the  court  below  of  the  Com- 
pany, the  plaintiff  in  error  here,  so  far  as  it 
embraced  any  federal  question,  was  that  the 
12th  section  of  its  charter  constituted  a  grant 
of  a  right  to  charge  the  rates  therein  named; 
that  it  built  its  road  and  established  its  busi- 
ness with  this  grant  as  a  part  of  Its  charter; 
and  that  such  a  grant  is  a  contract  between  it 
and  the  State  of  Georgia,  the  obligation  of 
which  cannot  be  impaired  by  its  legislation; 
and  this  contention  is  renewed  in  this  court. 

The  Constitution  of  Georgia,  adopted  in  De- 
cember, 1877,  vested  in  the  General  Assembly 
of  the  State,  the  designation  given  to  its  Legis- 
lature, the  power  to  regulate  *'  railroad  freights 
and  passenger  tariffs,  so  as  to  prevent  unjust 
discriminations  and  require  reasonable  and  just 
rates;  and  made  it  the  duty  of  that  body  to 
pass  laws  from  time  to  time  to  accomplish  this 
end,  and  to  prohibit,  by  adequate  penalties, 
the  charging  of  other  than  such  rates.  Art 
IV.  §  2,  Appendix  to  Code  of  Georgia,  1882. 

Pursuant  to  this  provision  of  the  Constitu- 
tion, the  Act  of  October  14,  1879,  was  passed, 
providing  for  the  aopointment  of  three  railroad  [178] 
commissioners,  and  authorizing  them  to  pre- 
scribe the  rates  of  fare  which  railroad  companies 
might  charge  for  the  carriage  of  persons  and 
merchandise  within  the  limits  of  the  State. 
The  Act  does  not  extend  to  interstate  railroad 
transportation.    Laws  of  Geor^,  1878-9, 125. 

After  authorizing  the  appomtment  of  the 
three  commissioners  by  the  Governor,  the  Act 
declares  that  any  railroad  company  doing  busi- 
ness in  the  State,  after  its  passage,  which  shall 
charge  or  receive  more  than  a  rair  and  reason- 
able toll  or  compensation  for  the  transportation 
of  passengers  or  freight  of  any  description,  or 
for  the  use  or  transportation  of  any  railroad 
car  upon  its  track  or  branches,  or  upon  any 
railroad  which  it  has  the  right  to  use,  shall  lie 
deemed  guilty  of  extortion,  and  upon  convio- 
tion  thereof  mall  be  subject  to  certain  penalties 
prescribed. 

The  commissioners  appointed  are  required  to 
make  reasonable  and  just  rates  of  freight  and 
passenger  tariffs  to  be  observed  bv  all  railroad 
companies  doing  business  in  the  State  on  their 
roads,  and  to  provide  for  each  of  the  com- 
panies a  schedule  of  just  and  reasonable  rates  of 
charges  for  the  transportation  of  passengers  and 
freight;  and  the  Act  declares  that  m  suits 
brought  against  any  of  the  companies,  involv- 
ing unjust  charges  or  discriminations,  such 
schedule  shall  be  taken  in  the  courts  of  the 
State  as  sufficient  evidence  that  the  rates  pre- 
scribed are  just  and  reasonable. 

The  commissioners  are  required  from  time 
to  time,  and  as  often  as  circumstances  may  call 
for  it,  to  change  and  revise  the  schedules;  and 
penalties  are  prescribed  for  the  enforcement  of 
their  regulations. 

The  supreme  court  of  the  State  held,  on  an 
application  for  an  injunction  in  this  case,  that 
this  delegation  of  authority  by  the  Legislature 
to  the  commissioners,  to  prescribe  what  shall 
be  reasonable  and  just  rates  for  the  carriage 
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and  transportation  of  persons  and  property 
over  railroads  within  its.  limits,  was  a  proper 
exercise  of  its  own  power  to  provide  protection 
to  its  citizens  a^amst  unjust  rates  for  such 
transportation  and  to  prevent  unjust  discrimin- 
ations; and  that  it  was  expected,  not  that  the 
Legislature  would  itself  make  specific  regula- 

[170]  tions  as  to  what  should  in  each  case  he  a  prop- 
er charce,  hut  that  it  would  shnply  provide  the 
means  oj  which  such  rates  shoula  be  ascer- 
tained and  enforced. 

It  has  heen  adjudged  by  this  court  in  nu- 
merous instances  that  the  Legislature  of  a 
State  has  the  power  to  prescribe  the  charges  of 
a  railroad  company  for  the  carriage  of  persons 
and  merchandise  within  its  limits,  in  the  ab- 
sence of  any  provision  in  the  charter  of  the 
company  constituting  a  contract  vesting  in  it 
authority  over  those  nmtters,  subject  to  the 
limitation  that  the  carriage  is  not  required 
without  reward,  or  upon  conditions  amounting 
to  the  taking  of  propnerty  for  public  use  with- 
out just  compensation;  and  that  what  is  done 
does  not  amount  to  a  regulation  of  foreign 
or  interstate  commerce.  Stone  v.  Farmers 
Loan  dt  Trust  Co.  116  U.  S.  807,  825  881  [29: 
686,  642,  644J;  Ihw  v.  Beidelman,  125  U.  S. 
680  [81: 8411  The  incorporation  of  the  com- 
pany, by  which  numerous  parties  are  permit- 
ted to  act  as  a  single  bodv  for  the  purposes  of 
its  creation,  or,  as  Ckuf  Justiee  Marshall  ex- 
presses it,  by  which  "  the  character  and  prop- 
erties of  individuality  "  are  bestowed  on  a  col- 
lective and  changing  body  of  men  {Pnmdenee 
Bank  v.  BiUings,  29  U.  S.  4  Pet  514,  562  [7: 
089,  956);  the  grant  to  it  of  speckd  privileges 
to  carrv  out  the  object  of  its  incorporation,  par- 
ticularly the  authority  to  exercise  the  State's 
right  of  eminent  domain  that  it  may  appropri- 
ate needed  property— a  right  which  can  be  ex- 
ercised only  for  public  purposes; — and  the 
obligation,  assumiM)  by  the  acceptance  of  its 
charter,  to  transport  all  persons  and  merchan- 
dise, upon  like  conditions  and  upon  reasonable 
rates,— affect  the  property  and  employment 
witii  a  public  use;  and  where  property  is  thus 
affectea  the  business  in  which  it  is  used  is  sub- 
ject to  legislative  control  So  long  as  the  use 
continues  the  power  of  regulation  remains;  and 
the  regulation  may  extend  not  merely  to  provis- 
ions for  the  security  of  passengers  and  freight 
•gainst  accidents,  and  for  the  convenience  of  the 
public,  but  also  to  prevent  extortion  by  unrea- 
sonable charges,  and  favoritism  by  unjust  dis- 
criminations. This  is  not  a  new  doctrine,  but 
old  doctrine,  alwaysasserted  whenever  property 
or  business  is,  by  reason  of  special  privileges  re- 
ceived from  the  government,  the  better  to  secure 
the  purposes  to  which  the  property  is  dedicated 

f  180]  or  devoted,  affected  with  a  public  use.  There 
have  been  differences  of  opinion  among  the 
judges  of  this  court  in  some  cases  as  to  the  cir- 
cumstances or  conditions  under  which  some 
kinds  of  property  or  business  may  be  properly 
held  to  be  thus  affected,  as  in  Munn  v.  lUinois, 
94  U.  S.  118. 126, 189, 146  [24: 77,  84,  89,  91]; 
but  none  as  to  the  doctrine  that  when  such  use 
exists  the  business  becomes  subject  to  legislative 
control  in  all  respects  necessary  to  protect  the 

fiublic  against  danger,  injustice  and  oppression, 
n  almost  evenr  case  which  has  been  before  this 
court,  where  the  power  of  the  State  to  regulate 
the  rates  of  charges  of  railroad  companies  for 
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the  transportation  of  persons  and  freight  with- 
in its  jurisdiction  has  been  under  consideration, 
the  question  discussed  has  not  been  the  original 
power  of  the  State  over  the  subject,  but  wheth* 
er  that  power  had  not  been,  by  stipi]dations  of 
the  charter,  or  other  legislation,  amounting  to 
a  contract,  surrendered  to  the  company,  or 
been  in  some  man ner  qualified.  It  is  only  upon 
the  latter  point  that  there  have  been  differences 
of  opinion. 

The  question  then  arises  whether  there  is  in 
in  the  12th  section  of  the  charter  of  the  plaintiff 
in  error  a  contract  that  it  may  make  any 
charges  within  the  limits  there  designated. 
The  first  clause  would  seem  to  have  been 
framed  upon  the  theory,  which  obtain^  very 
generally  at  the  date  of  the  charter,  that  a  rail- 
road was  subject,  like  an  ordinary  wagon  road, 
to  the  use  of  all  persons  who  were  able  to 
place  the  necessary  conveyances  upon  it  It 
was  then  generally  supposed  that  whilst  the 
company  constructmg  the  road  was  the  owner 
of  the  roadbed,  any  one  could  run  cars  upon 
it  upon  payment  oi  established  tolls  and  follow- 
ing the  regulations  prescribed  for  the  manage- 
ment of  trains;  ana  some  charters  granted  at 
that  period  contained  schedules  of  charges  for 
such  use.  But  this  notion  has  long  since  been 
abandoned  as  impracticable.  Lake  Superior  A 
Miss.  RCh.y.lf.  S.  98  U.  S.  442, 446-449  [28: 
965,  968,  9691.  The  section  grants  to  the  Com- 
pany Uie  exclusive  right  of  transportation  of 
persons  and  merchandise  over  its  road,  a  right 
which  in  another  part  of  the  Act  is  limitea  to 
thirty-six  years,  and  then  expires  unless  re- 
newed by  the  Legislature  upon  such  terms  ae 
may  be  prescribed  by  law  and  accepted  by  the  [181] 
Company.  This  period  has  long  since  expired, 
and  we  are  not  informed  that  any  renewal  of 
Uie  privilege  has  been  made. 

The  difficulty  attending  the  construction  of 
the  clause  following  this  one  arises  from  the 
doubt  attached  to  the  meaning  of  the  term 
"provided."  The  general  purpose  of  a  pro- 
viso, as  is  well  known,  is  to  except  the  clause 
covered  by  it  from  the  general  provisions  of  a 
statute,  or  from  some  provisions  of  it,  or  to 
qualify  the  operation  of  the  statute  in  some 
particular.  But  it  is  often  used  in  other 
senses.  It  is  a  common  practice  in  legislative 
proceedings,  on  the  consideration  of  bills,  for 
parties  desirous  of  securing  amendments  to 
them,  to  precede  their  proposed  amendments 
with  the  term  "provided,^' so  as  to  declare 
that,  notwithstanding  existing  provisions,  the 
one  thus  expressed  is  to  prevail,  thus  havior 
no  greater  signification  than  would  be  attached 
to  the  conjunction  "but"  or  "and"  in  the 
same  place,  and  simply  serving  to  separate  or 
distinguish  the  different  paragraphs  or  sen- 
tences. Several  illustrations  are  eiveu  by 
counsel  of  the  use  of  the  term  in  this  sense, 
showing,  in  such  cases,  where  an  amendment 
has  been  made,  though  the  provision  following 
often  has  no  relation  to  what  precedes  it 

It  does  not  matter,  in  the  present  case, 
whether  the  term  be  construed  as  imposing  a 
condition  on  the  preceding  exclusive  grant  to 
the  Company  of  the  privilege  of  transporting 
passengera  and  merchandise  over  its  own  roads, 
or  be  considered  merely  as  a  conjunction  to  an 
independent  paragraph,  declaring  a  limitatioii 
upon  the  charges  which  the  Company  tnmy 
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make.  If  considered  as  a  oonditioD  to  the  en- 
JoymeDt  of  the  exclusive  right  designated,  then 
the  section  only  provides  that,  so  Ions  as  the 
maximum  of  rates  specified  is  not  exceeded,  the 
Company  or  its  lessee  shall  have  the  exclusive 
right  to  carry  passengers  and  merchandise  over 
ite  roads.  It  contains  no  stipulation,  nor  is 
any  implied,  as  to  any  future  action  of  the 
Legislature.  Jf  the  exclusive  right  remain  un- 
disturbed, there  can  be  no  just  ground  of  com- 
plaint that  other  limitations  than  those  ex- 
Eressed  are  placed  upon  the  charges  authorized. 
i  would  reauire  much  clearer  language  than 
this  to  Justify  us  in  holding  that,  notwithstand- 
ing any  altered  conditions  of  the  coimtry  in  the 
future,  the  Legislature  had,  in  1833,  contracted 
that  the  Company  might,  for  all  time,  charge 
rates  for  transportation  of  persons  and  property 
over  its  line  up  to  the  limits  there  designated. 

It  is  conceded  Uiat  a  railroad  corporation  is  a 
private  corporation,  though  its  uses  are  public, 
and  that  a  contract  embodied  in  terms  in  its 
provisions,  or  necessarily  implied  by  them,  is 
within  the  constitutional  clause  prohibiting  leg- 
islation impairing  the  obligation  of  contracts. 
If  the  cha^r  in  this  way  provides  that  the 
charges,  which  the  company  may  make  for  its 
services  in  the  transportation  of  persons  and 
property,  shall  be  subject  only  to  its  own  con- 
trol up  to  the  limit  designated,  exemotion 
from  legislative  interference  within  that  limit 
wiU  be  maintained.  But  to  effect  this  results 
the  exemption  must  appear  by  such  clear  and 
and  unmistakable  language  that  it  cannot  be 
leasonably  construed  consistently  with  the  res- 
erralion  of  the  power  bv  the  State.  There  is 
no  such  language  in  tne  present  case.  The 
contention  of  the  plaintiff  in  error  therefore 
fails,  and  the  Judgment  must  be  affirmed. 


J.  H.  W.  CULUPORD  BT  AL.,  Copartners, 
etc,  BT  AL.,  Apple,^ 

JO£[N  B.  VINET,  Admr.  of  A.  J.  Gomila, 
Deceased  bt  al. 

<See  8.  0.  Reporter's  ed..  **  OuO^ord  v.  QomHa^^ 

lahlM.) 

OharieT  partjft  eonetruetum  ef^time  of  loading 
— unreammabU  dday-^iputaUone, 

L  Where  a  charter-party  oontains  a  provision 
that  the  veswl  is  guaranteed  to  oarry  not  less  than 
10,000  quarters  of  480  pounds  of  grain,  bat  contains 
no  provision  as  to  the  time  when  the  loadluff  of  the 
flnun  shall  commence,  or  be  completed,  or  when 
the  grain  shall  be  shipped,  the  charterers  have  no 
right  to  cancel  the  charter  party  if  the  vessel  is  not 
ready  to  load  by  a  certain  day  so  as  to  enable  them 
to  comply  with  their  contract  with  another  party. 

2.  Where,  on  loading  the  vessel.  It  was  ascertained 
that  she  could  take  no  more  than  9886  aoartera,  as 
Ae  was  then  stowed,  and  the  agents  of  the  vessel 
Dotifled  the  charterers  that  they  would  take  out 
coal  and  make  room  for  the  balance  of  the  cargo 
and  that  the  vessel  would  be  ready  by  a  day  sped* 
fled,  but  the  charterers  refused  this  proposal  and 
sold  the  cargo,— held,  that  they  did  this  wrongfully. 

%,  Held,  under  the  mroumstances,  and  as  there  was 
no  day  specified  in  the  charter  party  for  the  oom- 
nieDoement  or  completion  of  the  loading  and  no 
canoettng  date  named  in  the  -charter-party,  that 
there  was  no  tmreasonable  delay  in  the  action  of 
toe  owners  of  the  vessel  or  their  agents. 

1  The  court  Is  bound  to  give  elfect  to  the  stlpu* 
littoiia  of  the  contract  in  a  charter  party  but  not  to 
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provisions  which  the  parties  deliberately  omitted 
to  insert  after  attention  had  been  directea  to  them. 

[No.  88J 
Argued  Oct,  IS,  19,  1888.  Deeided  Oct,  t9, 1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  in  favor  of  appellees  for  dam- 
ages for  breach  of  a  charter-party.    Reversed. 

The  case  is  stated  in  the  opinion. 

Messre.  J.  IL  Beckwith  and  /.  MeConnell, 
for  appellants: 

Parties  to  actions  on  charter-party  contracts 
must  be  the  contracting  parties  named  in  the 
contract. 

2  Chitty,  PI.  11th  Am.  ed.  231.  note;  Abbott, 
Ship.  5th  ed.  165;  1  Camp.  532;  4  Taunt.  4, 52; 
Spitdt  V.  Boteles,  10  East,  379;  Moores  v.  Hop- 
per, 2  Bos.  &  P.  N.  R  411;  Morrison  v.  Par- 
eons,  3  Taunt  407, 414;  Mqj(yr  v.  White,  7  Carr. 

6  P.  41;  Rohson  v.  Drummond,  2  Bam.  &  Ad. 
303;  HumbUy.  Hunter,  12  Ad.  &  El.  N.  S.  810. 

To  make  time  the  essence  of  a  cod  tract,  it 
must  appear  from  the  contract  itself  that  the 
parties  really  iuteoded  to  make  such  time  a  real 
element  and  consideration  of  their  agreement. 

jBamard  v.  Lee,  97  Mass.  92;  8eton  v.  Slade, 

7  Ves.  266;  Hepburn  v.  Dunlop,  14  U.  S.  1 
Wheat.  196  (4:70);  Drashier  v.  Gratz,  19  U.  S. 
6  Wheat,  688  (5:824);  Taylor  v.  Longworth,  89 
U.  8.  14  Pet  174  (10:406);  Fuller  v.  Hovey,  3 
Allen,  824;  Goldsmith  v.  Guild,  10  Allen,  241; 
KirehoffY.  F<w,67  Tex.  820;  Watson  y.  Walker, 
Id.  651. 

Where  no  specific  time  for  loading  is  named 
in  the  charter-party,  reasonable  time  is  the  true 
construction. 

Adams  v.  Bogal  Mail  Steam  Packet  Co.  6  C. 
B.  N.  S.  492;  Ha/rris  v.  Dreeman,  23  L.  J. 
Exch.  210;  Chitty.  Cont  433. 

Evidence  of  prior  correspondence,  conversa- 
tions or  negotiations  is  inadmissible  to  alter  or 
import  a  new  obligation  or  covenant  into  a 
wntten  contract. 

Cockbum  v.  Alexander,  6  Man.,  G.  <&  8.  791; 
Shtm  V.  Wilson,  6  ScoU.  N.  R.  958;  Smith  v. 
Jeffryes,  15  Mees.  &  W.  661;  Ford  v.  Tales,  3 
Scott,  N.  R.  645;  Lewis  v.  Mars/iall,  7  Man.  <& 
G.  729:  PhiUij^  v.  Briard,  25  L.  J.  Exch.  233; 
Hudson  V.  Clementson,  18  C.  B.  218;  Sotilichos 
Y.  Kemp,  18  L.  J.  Exch.  86;  8.  0.  8  Exch.  105; 
Sinclair  v.  Stevenson,  2  Biug.  614;  Farquhar- 
son  V.  BarsUm,  4  Bligh,  N.  K.  560;  Bromley  v. 
Johnson,  10  Week.  Rep.  808;  Emery  v.  Parry, 
17  L.  T.  N.  S.  152;  AngeU  v.  Duke,  82  L.  T.  N. 
S.  830. 

The  same  rule  obtains  in  the  United  States 
and  except  in  case  of  fraud,  accident  and  mis 
take,  is  the  same  in  equity. 

Brawleyy.  U.S.WV.  S.  168(24:622);  Willard 
V.  Tayloe,  75  U.  S.  8  Wall.  557  (19:501);  Forsythe 
V.  Kimball,  91  U.  S.  291  (23:852);  The  Bela- 
icare,  81  U.  S.  14  Wall.  579  (20:779);  Bliven  v. 
ilTew  Eng.  Screw  O?.  64  U.  a  28  How.  420  (16: 
510);  Oelricks  v.  Ford,  64  U.  S.  23  How.  49  (16: 
684);  Grace  v.  Am.  Cent.  Ins.  Co.  109  U.  S.  278 
(27:982);  Bank  of  U.  8.  v.  Dunn,  81  U.  S.  6 
Pet  51  (8:316);  Phila.  W.  &  B.  B.  Co.  v.  How- 
ard, 64  U.  S.  18  How.  837  (14:170);  Specht  v. 
Howard,^  J5,  S.  16  WaU.  564  (21:848);  Brown 
V.  WUey,  61  U.  8.  20  How.  442  (15:965);  Bnmn 
V.  8poff<yrd,  95  U.  S.  474  (24:508);  MarUn  v. 
Cole.  104  U.  8. 30  (26:647);  Benard  v.  Sampson, 
12  N.  Y.  661;  Bedford  v.  Flowers,  11  Humph. 

S8t 


185-15S 


SXTPBBME  Ck>UBT  OF  THB  UNITED  StATSB. 


Oct.  Tbbm, 


242;  Warren  Academy  v.  Starrett,  15  Maine, 
448;  Ooodloe  v.  Hart,  2  La.  447;  Adams  v.  Oay- 
nard,  5  N.  8.  (La.)  249;  UAmiin  v.  Barbour,  4 
La.  Ann.  441;  Bipley  v.  Paige,  12  Vt  858; 
Cook  V.  Parkaraon,  16  La.  129;  Arrunu  t.  Da- 
tern,  18  La.  48;  Labauve  v.  Dedouet,  19  La. 
881;  Pcwdy  v.  MeKenney,  28  Maine,  517;  «/arri« 
V.  Palmer,  11  Paige,  650;  Een$haw  v.  ^an«,  7 
Pa.  117;  mimaker  v.  Franklin  Fire  Ins,  Co.  5 
Pa.  188;  Whitney  v.  Z<?mj««,  88  Maine,  818; 
Bmithy.McCall,  1  McCord,  220;  Aireyv.  Brig 
Ann  a  Pratt,  1  Curt.  C.  C.  895;  Purine  v. 
Cheeseman,  11  N.  J.  Law,  174;  Hanson  v.  iflfe?^- 
«m,  5  Pick.  506;  Pt'ersony,  Hooker,  8  Johns.  68; 
Bradley  v.  Anderson,  5  Vt  152;  Cfewn  v.  Znop. 
8  N.  Y.  402;  (yardrwr  v.  Chaee,  2  R.  L  112; 
Eioer^y.  Washington  Ins,  Co.  16  Pick.  502; 
DriscoU  V.  Ft«ife?,  21  Pick.  508;  Keller  v.  F«W. 
126  Maes.  898;  Black  ▼.  Bachelder,  120  Mass. 
171;  Lewis  Y.  Thatcher,  15  Mass.  481;  X«  v. 
Howard  Fire  Ins.  Co.  8  Gray,  588;  Conner  v. 
Ctor*,  12  Cal.  168. 

The  stevedore  is  the  agent  of  the  shipper  and 
charterer  where  the  shipper  or  charterer  has  the 
appointment. 

Blaikie  v.  Stembridge,  6  C.  B.  N.  B.  894; 
Swainston  ▼.  Oarrick,  2  L.  J.  Exch.  255. 

The  fact  that  the  stevedore  is  paid  hy  the 
master  does  not  make  him  the  agent  of  owner 
or  ship. 

Quarman  v.  Burnett,  6  Mees.  &  W.  499; 
Mqjor  V.  White,  7  Carr.  &  P.  41;  The  Catharine 
Chalmers,  82  L.  T.  N.  8.  847. 

The  vendee  cannot  he  put  in  default  until  the 
vendor  complies  with  his  part  of  the  agi-eement. 

Provosty  v.  Putnam,  19  La.  Annl  84;  WiUwr 
V.  M'QiUieuddy,  8  La.  882;  BrashearY.  M' Mas- 
ters, 15  La.  282;  Rucker  v.  LiddeU,  5  La.  Ann. 
577;  Baufson  v.  Duplantier,  15  La.  289. 

The  damages,  at  the  time  of  the  default,  are 
the  only  damages  that  can  he  recovered. 

Vanee  v.  Toume,  18  La.  229;  Williams  v. 
Barton,  18  La.  410;  Oobet  v.  Municipality  No. 
One,  11  La.  Ann.  800;  Glover  v.  McAllister,  2 
Rob.  (La.)  161;  Wilkinsv.  Bassett,  12  Rob.  (La.) 
28;  Arrou>smith  Y.  Qordoih,  8  La.  Ann.  105; 
Marehesseau  v.  Chaffee,  4  La.  Ann.  25;  Dennery 
V.  Bisa,  6  La.  Ann.  865;  Grant  v.  McDonogh,  7 
La.  Ann.  447;  Beading  y.  Donovan,  6  La.  Ann. 
491;  Thompson  v.  Howes,  14  La.  Ann.  45;  Rob- 
erts v.  Powers.  15  La.  Ann.  187;  McClurey. 
King,  15  La.  Ann.  220;  Bohn  v.  Cleaver,  25  La. 
Ann.  420;  Campbell  v.  MiltenJberger,  26  La.  Ann. 
72. 

The  measure  of  damages  against  vendors  for 
nondelivery  of  goods  is  the  difference  between 
the  price  or  value  of  the  article  as  fixed  by  con- 
tract and  the  fair  market  value  at  the  Ume  of 
default  Anticipated  profits  are  not  recover- 
able. 

BaHn  v.  Liverpool  d  Phila.  Steamship  Co.  5 
Am.  Law  Reg.  459;  The  Gold  Hunter,  1 
Blatchf .  &  How.  800;  The  Joshua  Barker,  1  Abb. 
Admr.  215;  The  Bark  Col.  Ledyard,  1  8prague, 
580;  Douglas  Y.  MAUister.lV.  8.  8  Cranch. 
298  (2:446);  Shepherd  v.  Hampton,  16  U.  8.  8 
Wheat.  200  (4:869);  Marsh  v.  MePherson,  105 
U.  8.  709(26:1189);  Brownv.  M'Gran,9dt.  8. 
14  Pet  479  (10:550);  Loudon  v.  Shelhy  Co.  Tarn. 
Disi.  104  U.  8.  771  (26:928);  Fowler  v.  MerriU, 
52  ir.  8.  11  How.  875  (18:78(5);  Swift  v.  Barnes, 
16  lick.  196;  BarOett  v.  Blanehard,  18  Gray, 
429;  Shaw  V.  Nudd,  8  Pick.  9;  Essex  Co.  t.  A- 
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eific  Mills,  14  Allen,  889;  Homer  t.  Hathasoaiy^ 
88  Cal.  117;  Douglass  v.  JTrq^,  9  CaL  Stti; 
Crosby  v.  FatArtTM,  12  Cal.  85;  Pelberg  v.  0<?f- 
Aam,  28  Cal.  849. 

Messrs.  J.  D.  Rouse,  Fm.  G^nl  and  /. 
Ward  Gurley,  Jr.,  for  appelleea: 

The  suit  was  properly  brought  against  the 
firm  of  CuUiford  &  Clark. 

Atkins  V.  Disintegrating  Co.  85  U.  8.  18 
Wall.  272(21:841). 

The  writ  may  be  levied  upon  any  property  or 
credits  of  the  defendants. 

Manro  v.  Almeida,  28  U.  8.  10  Wheat.  47S 
(6:869). 

Out  of  an  express  contract  an  implied  one 
often  arises. 

Work  V.  Leathers,  97  U.  8.  879  (24:1012);  Te 
Seng  Co.  v.  Corbitt,  7  Sawy.  876;  Stanton  v. 
Richardson,  L.  R.  7  C.  P.  421;  8  £ng.  (Moak) 
814;  L.  R.  9  C.  P.  890;  10  Enr.  (Moak)  228; 
Lyon  v.  MeUs,  5  East,  429;  HavSodky.  Geddes, 
10  East,  564;  Tarrabochia  v.  Hickie,  1  Hurl.  ^ 
N.  188. 

Because  there  was  no  canceling  date  fixed  in 
the  charter-party,  respondents  had  not  their  own 
option  as  to  the  time  when  they  would  tender 
compliance  with  their  contract,  but  were  re- 
quired to  do  so  within  a  reasonable  time. 

Jagues  v.  Millar,  L.  R.  6  Cb .  Div.  168;  2d 
Eng.  (Moak)  728;  Doe  v.  Benjamin,  9  Ad.  & 
Ell.  644;  36  E.  C.  L.  228;  Dawson  v.  Duplan- 
tier,  15  La.  289;  La.  C.  C.  art  2060;  1  Pars. 
8hlp.  &  Adm.  810,  citing  Weisser  Y,Maiaand,  ft 
8andf .  818,  and  many  other  cases. 

The  breach  of  warrantv  was  complete  in 
June,  and  the  law  gave  defendants  no  right  to 
repair  it  afterwards. 

Cable  V.  Leeds,  6  La.  Ann.  298;  Gould  t. 
Banks,  8  Wend.  562. 

The  party  Injured  by  a  breach  of  contract  is 
entitled  to  recover  aU  his  damages,  includii^ 
gains  prevented,  as  well  as  losses  sustaineo^ 
provided  thev  are  certain  and  such  as  mi^ht  be 
expected  to  follow  the  breach,  if  the  special  cir- 
cumstances under  which  the  contract  is  made 
are  communicated  and  made  known  to  both 
parties. 

Messmore  v.  K  T.  Shot  ds  Lead  Co.  40  N.  Y. 
422;  Griffin  v.  Colver,  16  N.  Y.  489;  Starbirdr. 
Barrons,  88  N.  Y.  230;  Booth  v.  Sjpuyten  Buy- 
vil  R.  M.  Co.  60  N.  Y.  487;  18  Eng.  Rep.  52, 
Moak's  note  (collecting  all  the  authorities);  2^ 
Eng.  Rep.  784,  note;  Doming  v.  Grand  Trunk 
R.  Go.  48  N.  H.  465  (where  the  leading  author- 
ities are  reviewed);  Hadley  v.  Baxendale,  ^ 
Exch.  841;  Te  Seng  Co.  v.  Corbitt,  7  Sawy.  868; 
8  8uth.  Dam.  230-284;  2  8uth.  Dam.  402;  Good- 
loe  V.  Rogers,  9  La.  Ann.  278;  Lobddl  v.  Bar^ 
ker,  8  La.  382;  Rugely  v.  Goodloe,  7  La.  Ann. 
294;  Ward  v.  N.  T.  Gent.  R.  Co.  47  N.  Y.  29. 

Tlie  sale  was  publicly  made  in  the  usual  man- 
ner by  a  regular  and  licensed  auctioneer,  to  the 
highest  and  last  bidder.  Such  a  sale  has  th» 
sanction  and  approval  of  the  authorities. 

Sands  Y.  Taylor,  5  JohDB.^&6',  Girardv.  Tag^ 
qart,  5  Serg.  &  R  19;  Mertens  v.  Adeock,  4  Esp. 
251;  Greentoood  y.  Cooper,  10  La.  Ann.  79d- 
Henderson  v.  Maidof  Grleans,  12  La.  Ann.  863; 
Camp  V.  Hamlin,  65  Oa.  259;  PtfOen  v.  LeRou, 
80  N.  Y  558;  SpHngery.  Arry,  47  Maine,  881; 
Maclean  v.  Dunn,  4  Bing.  722. 

Forestier  &  Co.  had  a  right  to  refuse  accept 
ance  ot  the  incomj^ete  cargo. 
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Louiber  v.  Bamgi,  69  U.  8.  2  Wall.  728  (17: 
788);  Behn  v.  Burness,  8  Best  &  S.  751;  8,  C. 
118  E.  C.  L.  749;  8  L.  T.  207;  Dealion  v.  Fo»- 
dick,  1  Woods,  286;  Qldholm  v.  ^a^«,2MaD.  & 
G.267. 

Jff .  JiMfe'ctf  Blatcliforcl  delivered  the  opin- 
ion of  the  court: 

This  is  a  libel  in  admiralty,  in  personam,  filed 
in  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Louisiana,  on  the  9th  of 
July,  1888,  by  A.  J.  Gomila  and  Learned  Tor- 
rey,  composing  the  firm  of  Gomila  &  Co., 
agiainst  J.  H.  W.  Culliford  and  John  S.  Clark, 
oomposinff  the  firm  of  Culliford  &  Clark,  as 
owners  oi  the  steamship  Deronda,  a  British 
vessel,  to  recover  damages  for  the  alleged 
[136]  breach  of  a  charter-party  entered  into  at  New 
Orleans  on  the  19th  of  June,  1888,  charterinff 
that  vessel  to  Gomila  &  Co.  The  material 
parte  of  the  charter-party  are  as  follows: 

*•  It  is  this  day  mutually  agreed  between  De- 
Wolf  &i  Hammond,  as  agente  of  the  steamship 
Deronda,  of  1,090  tons  net  register  or  there- 
abouts, now  in  New  Orleans^  and  Mess.  Gom- 
ila &  Co.,  of  New  Orleans,  merchants,  that 
the  said  steamer  shall,  with  all  convenient 
speed,  proceed  to  New  Orleans,  or  so  near 
thereto  as  she  may  safely  get,  and  there,  being 
in  huU,  boilers,  and  machinery  tiffht,  staunch 
and  strong,  classed  100  A  1,  ana  every  way 
fitted  for  the  voyage,  shall  load  as  customary 
at  such  safe  loading  berth,  always  afloat,  as 
ordered  by  charterers  on  arrival  (and,  if  after- 
wards required  by  them  to  shift,  they  to  pay 
the  ordinary  expense  of  towing),  a  full  and 

complete  cargo  of  wheat  *^  maize  ^f  rye  in 
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bulk 


and 


ship's  sacks,  as  customary,  which  is 

to  be  brought  to  and  taken  from  alongside  as 
customary,  at  merchants'  risk  and  expense,  at 
ports  of  loading  and  discharge  (all  lighterage  re- 
quired to  be  paid  for  by  cargo),  and  at  char- 
terers' risk,  not  exceeding  what  she  can  reason- 
ablv  carry  over  and  above  her  tackle  apparel, 
fuel,  provisions,  and  furniture,  and,  being  so 
loaded,  shall  therewith  proceed  under  steam  to 
a  safe  port,  always  afloat,  in  the  United  King- 
dom or  on  the  Continent,  between  Bordeaux 
and  Hamburg,  both  inclusive,  excluding 
Rouen,  calling  at  Queenstown  or  Falmouth  for 
orders,  which  are  to  be  given  within  twelve 
hours  of  arrival  or  lay  days  to  count,  or  so  near 
thereunto  as  she  may  safely  get,  one  port  only 
to  be  used,  and  deliver  the  same  on  being  piud 
freight,  aU  in  British  sterling,  as  follows:  Five 
shilungs  and  three  pence  sterling  per  quarter 
of  480  pounds  weight,  delivered  in  full,  if  call- 
faig  at  Queenstown  or  Falmouth  or  ordered  di- 
rect to  Continent.  If  ordered  to  Continent 
from  port  of  call,  ten  per  cent,  additional.  If 
ordered  to  United  Kingdom  direct,  three  pence 
oA.  Charterers  having  option  of  Elsinore  for 
orders  to  discharge  at  Copenhagen  or  Aarhuns, 
at  five  shillings  and  nine  pence  per  quarter  of 
480  lbs.  Steamer  is  guaranteed  to  carry  not 
less  than  ten  thousand  quarters  of  480  lbs. 

"4.  Stevedore  for  loading  said  steamer  to  be 
appointed  by  charterers,  under  captain's  direc- 
tions.  at  current  rates  for  such  labor.    Char- 
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terers  are  not  to  be  held  responsible  for  im- 
proper stowage, 

"5.  Steamer  to  have  liberty  to  call  at  any 
ports  for  coal  or  other  supplies. 

•       ••••••• 

"  18.  Sixteen  running  days,  Sundays  except* 
ed,  are  to  be  allowed  the  said  merchants  (if  the* 
steamer  is  not  sooner  dispatched)  for  loading 
and  discharging,  and  ten  days  on  dcniurrage, 
over  and  above  the  said  lay  days,  at  six  pence 
sterling  per  gross  register  ton  per  day. 

"  14.  Should  the  steamer  not  be  ready  to  load 
at  New  Orleans  on  or  before  the ,  char- 
terers or  their  agents  have  the  option  of  cancel- 
ing this  charter. 

**  15.  Lay  days  to  commence  the  day  after 
the  steamer  is  declared  ready  to  receive  cargo, 
and  having  been  passed  by  the  surveyor  of 
grain  vessels,  and  written  notice  given  by  tho 
master  to  the  charterers  or  their  agents. 

**19.  Penalty  for  nonperformance  of  thi* 
agreement,  estimated  amount  of  freight." 

The  charter-party  was  signed  by  OeWolf  Ss- 
Hammond,  as  agents  of  the  vessel,  and  by 
Gomila  &  Co. 

The  libel  alleges  that,  on  the  28th  of  June,. 
1888,  the  libellants  provided  and  furnished  a 
cargo  of  10,000  quarters,  of  480  pounds  each, 
of  corn,  to  the  vessel,  for  her  voyage;  that  the 
loading  was  then  commenced  and  proceeded 
with  untilJune  80, 1888,  when  ail  further  load- 
ing of  cargo  was  stopped  by  official  order  of 
the  marine  inspector  of  the  port,  who  was  pres- 
ent at  the  time,  and  who  pronounced  the  ves- 
sel full  all  over,  as  in  fact  and  truth  it  was; 
that,  when  the  loading  was  so  stopped,  and  the 
vessel  declared  to  have  a  full  and  complete 
cargo,  only  82,588^  bushels,  the  equivalent  of 
9,685ijJ  quarters,  of  480  pounds  each,  had 
been  loaded  on  the  vessel,  and  it  was  in  fact 
impossible  to  properly  stow  in  her  any  greater 
quantity,  and  she  was  entirely  unable  to  carry 
Uie  10,0()0  quarters,  of  480  pounds  each;  that 
the  respondents  wholly  failed  to  comply  with 
the  saia  guarantee;  that,  in  consequence  there- 
of, the  libellants  were  prevented  from  fulfilling 
their  contract  of  sale  of  the  10,000  quarters  of 
com  of  480  pounds  each,  with  special  reference 
to  which  they  had  entered  into  the  charter- 
party;  that,  afterwards,  the  libellants,  in  order 
to  wive  loss  as  far  as  possible,  offered  the  cargo, 
which  was  so  loaded  on  the. vessel,  to  the  re- 
spondents, at  the  price  at  which  the  libellants 
had  sold  it,  which  offer  was  refused  by  the  re- 
spondents; that,  all  other  negotiations  for  a  set- 
tlement failing,  the  libellants  were  obliged  to 
have  the  cargo  sold,  for  account  of  whom  it 
might  concern,  which  was  done,  at  public 
auction,  on  the  7th  of  July,  1888,  after  notice 
to  the  respondents,  through  DeWolf  &  Ham- 
mond, ana  advertisement  in  the  newspapers  of 
New  Orleans,  that  being  in  the  opinion  of  the 
libellants  for  the  best  TnteresU  of  all  parties 
concerned:  that  the  libellants  had  performed 
all  their  undertakings  in  the  charter-party,  but 
the  respondents,  and  their  agents,  and  the  mas- 
ter of  the  vessel,  had  not  performed  the  under- 
takings  of  the  respondents  contained  in  the 
charter-party;  and  that  the  libellants  had  there- 
by sustained  damages  to  the  amount  of  more 
than  $24,559.70. 
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The  vessel  was  attached  on  process,  and  the 
respODdents  appeared  and  answered  the  libeL 
The  answer  sets  up  that,  shortly  after  the 
charter-party  was  signed,  and  before  any  carffo 
was  offered  to  the  vessel,  the  libeUants  in- 
formed DeWolf  &  Hammond  that  their  inter- 
ests and  obligations  in  the  charter-party  had 
bieen  transferred  to  Messrs.  E.  Forestler  &  Co. ; 
that  the  charter-party  was  delivered  back  to 
the  agents  of  the  respondents  by  E.  Forestler 
A  Co.,  and,  with  the  agreement  of  all  parties, 
was  canceled,  and  a  new  charter-party  for  the 
vessel  was  entered  into  with  E.  Forestler  &  Co., 
as  charterers;  that  the  vessel  was  loaded  under 
such  new  charter-party,  which,  in  all  of  its 
conditioDs,  had  been  performed  on  the  part  of 
the  vessel;  that  the  vessel  carried  and  delivered 
the  10,000  quarters  of  grain,  according  to  the 

farantee  contained  in  the  charter-party  with 
Forestier  &  Co. ;  and  that  the  libelants  had 
sustained  no  loss  by  any  act  of  the  respondents. 
[130]  There  is  also  a  denial  of  the  allegations  of  the 
libel  that  the  libelants  had  performed  all  the 
undertakings  on  their  part,  in  the  charter-party 
with  them. 

The  case  was  tried  in  the  district  court,  on 
proofs  taken  on  both  sides,  and  on  the  second 
of  June,  1884,  that  court  entered  a  decree  in 
favor  of4he  libelants  for  $9,860.97,  with  5  per 
cent,  interest  from  June  80,  1883,  until  paid, 
and  costs  of  suit,  against  the  r^pondents  and 
against  Thomas  D.  Miller  and  Emile  L.  Car- 
nere,  as  sureties  in  the  bond  releasing  the  ves- 
sel frum  attachment  The  decision  of  the  dis- 
trict court  is  reported  as  Oomila  v.  OuUiford, 
20  Fed.  Rep.  734.  The  respondents  and  their 
sureties,  and  also  the  libelants,  appealed,  from 
that  decree  to  the  circuit  court  Further 
proofs  were  taken  in  the  circuit  court,  and  that 
court,  on  the  28th  of  February.  1885,  filed  its 
findings  |of  fact  and  conclusions  of  law,  and 
rendered  a  decree  in  favor  of  the  libelants, 
against  the  respondents,  and  against  Miller  and 
Carriere,  as  such  sureties,  for  $23,993.76  dam- 
ages, with  5  per  cent  interest  from  June  80, 
1883.  until  paid,  and  costs  of  suit 

The  material  findings  of  fact  by  the  circuit 
court  were  as  follows: 

"  First  On  the  seventh  day  of  June,  1888, 
Oomila  &  Co.,  who  were  large  grain  dealers  in 
the  port  of  New  Orleans,  entered  into  the  fol- 
lowing grain  contract: 

** '  Bought  from  Oomila  &  Co. ,  by  Messrs.  E. 
Forestier  &  Co.,  at  the  price  of  (w)  cts.)  sixty 
cents  per  bushel  of  56  lbs.,  on  board  sellers 
vessel,  with  freight  at  (69.)  six  shillings  per 

auarter,  and  to  be  shipped  from  New  Orleans 
uring  the  month  of  June,  not  later  than  the 
80(h  (midnight),  (seller's  option),  a  cargo  of  not 
over  12,000  and  not  under  10,000  quarters  (480 
lbs.)  of  No.  2  mixed  com  of  the  standard  of 
New  Orleans  inspection.  Destination:  Elsl- 
Dore,  for  orders  to  Copenhagen  or  Aarhuns. 
Any  difference  in  freight  for  account  of  seller; 
cash  on  delivery  of  documents. 
"  '  New  Orleans,  June  7th,  1&83. 

" '  Oomila  &  Co.' 
£140]        "  A  similar  copy  was  made  at  the  same  time, 
signed  *  E.  Forestier  A  Co.* 

"  Second.  June  18,  1883,  the  steamship  De- 
rouda.  of  which  J.  H.  CuUiford  was  the  sole 
owner,  though  CuUiford  &  Clark,  claimants, 
were  the  apparent  owners  and  agents  in  Eng- 
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land,  and  of  which  De  Wolf  &  Hammond  were 
the  New  Orleans  agents,  arrived  in  the  port  of 
New  Orleans  with  a  cargo  of  salt  and  fruit. 
Her  agents  in  New  Orleans,  Messrs.  De  Wolf 
&  Hammond  and  Ck)mila  &  Co.,  had  opened 
negotiations  for  a  charter  on  the  16th  of  June 
Oomila  &  Co.,  having  the  contract  aforesaid 
with  Forestier  &  Co.,  insisted  on  owner's  guar- 
antee that  the  Deronda  would  carry  10,000 
quarters  of  480  lbs.,  whereiipon  the  following 
cable  dispatch  was  sent  to  Hammond,  of  De 
Wolf  &  Hammond,  who  was  then  in  Europe 
and  in  communication  with  the  claimants: 

•'•June  16th. 
"  *  To  W.  J.  Hammond,  Liverpool: 

•"Deronda.  Are  offered  6--6,  Copenhagen, 
Aarhuns,  calling  at  Elsinore  for  oraers.  She 
must  be  guaranteed  to  carry  not  less  than 
10,000  quarters;  charterers  to  have  power  of 
canceling  charter-party  if  vessel  is  not  ready  to 
load  cargo  by  the  25th  of  June.' 

**  To  which  dispatch  the  following  reply  was 
sent: 

"'June  18th. 

" '  Fix  Deronda,  6-6,  Aarhuns;  guarantee 
10,000  quarters,  provided  captain  agrees  quan- 
tity; lighterage  at  charterer's  risk  and  expense. 
Try  6-9.  "  *  W.  J.  Hahhond.' 

"  Third.  On  the  18th,  De  Wolf,  agent,  and 
the  master  called  on  €k)mi]a  <&  Co.  and  cod- 
suited  as  to  whether  the  Deronda  could  carry 
10,000  quarters  of  com,  the  question  relating 
more  to  space  than  to  weight.  At  this  consul 
tation  calculations  were  made  by  Mr.  Gk)mila, 
of  the  firm  of  Oomila  &  Co.,  and  the  master, 
as  to  the  cargo  space  of  the  steamer  from  her 
general  plan,  and  hei*  ability  to  carry  10,000 
quarters  of  com,  both  reaching  the  conclusion 
that  the  steamer  would  be  able  to  carry  10,000 
quarters,  and  Oomila  advised  the  master  to  so 
cable  owners.  A  cable  message  was  then  made 
up  by  the  master  and  De  Wolf  from  Oomila's 
code  book,  in  which  the  master  said,  '  the  ves- 
sel will  carry  10,000  quarters  of  grain  if  we 
coal  at  Halifax.'  After  the  said  message  was 
prepared,  Oomila  gave,  as  his  reasons  for  insist- 
ing on  a  guarantee,  the  aforesaid  contract  with 
Forestier  &  Co.,  which  was  produced  and  read. 
and  Oomila  stated  that  he  had  no  use  for  any 
vessel  that  would  not  carry  10,000  quarters  of 
grain;  that  he  must  have  a  guarantee,  and 
feared  that  if  the  vessel  would  not  carry  that 
amount  the  consequences  would  be  serious; 
that  the  market  had  declined  and  was  still 
delinlng,  and  the  loss  would  be  very  heavy, 
because  the  buyer  would  have  the  right  to 
reject  the  cargo  if  the  conditions  were  not 
strictly  f  ulfiUed. 

*'  The  same  day  the  following  cable  message 
was  sent  by  ship's  agents: 

"  *  June  18th. 
"  *  To  W.  J.  Hammond,  Liverpool: 
•*  •  Deronda.    Captain's  opinion  she  can  cany 
10,000  quarters,  coaling  Sydney;  have  closed, 
subject  to  owner's  approval,  5-9,  calling   at 
Elsinore  for  orders  Copenha^n,  Aarhuns,  char- 
terers' option;  Cork  or  Falmouth  for  orders, 
5-8,  to  discharee  at  a  safe  port  in  U.  K.   or 
Continent,  Bordeaux  to  Hamburg.    If  ordered 
to  U.  E.  direct,  &f.  off.    If  ordered  to  Conti- 
nent from  port  of  call,  10  per  cent  additionaL 

••  •  Db  Wolp  &  HAH]ioin>.* 
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"To  which  messaee.  on  June  19,  De  Wolf 
ft  Hammond  received  the  following  answer: 

"'JuhbIOth. 

**  'Fix  Deronda.  After  hard  work  got  Cul- 
liford,  owner,  accept  your  offer,  but  must 
odode  Rouen;  cannot  go  there. 

"  *  W.  J.  Hammond/ 

"Fourth.  On  June  19  the  charter-party  was 

cnl«ed  into,  of  which  a  true  copy  is  attached 

[Itt]  to  the  libel,  except  the  indorsement  in  red  ink 

across  Uie  face,  and  is  made  part  of  this  finding. 

"Fifth.  The  canceling  dale  of  said  charter- 
party  was  not  fixed  because  Gbmila  A  Co. 
waived  it,  as  the  ship  was  in  port  and  they  had 
cScmfidenoe  in  the  ability  and  willingness  of  the 
master  to  get  the  ship  ready  in  time. 

"Sixth.  On  the  28th  of  June  the  ship  was 
ready  to  receive  cargo  and  the  loading  then 
commenced.  No  formal  tender  appears  to  have 
been  made  of  the  ship  on  that  day,  but  the 
loading  was  commenced  with  the  consent  of 
all  concerned.  The  loading  was  continued, 
with  slight  interruptions  from  rain,  and  until 
20  minutes  past  three  o'clock  in  the  afternoon 
of  the  80th  of  June,  when  the  loading  was 
stopped,  and  the  ship  was  declared  by  the  im- 
derwriters'  inspector  to  be  full  all  over  and 
ready  to  proceed  on  her  voyage,  and  the  in- 
spector gave  his  certificate  to  that  effect  She 
tben  had  only  9,635  quarters  on  board,  equiva- 
lent to  82,5&t^  busnels,  and  could  take  no 
more  with  safety,  as  she  was  then  loaded  and 
stowed,  although  libelants  had  the  balance  of 
the  cargo  of  10,000  quarters  in  barges  along- 
side, and  it  could  have  been  put  on  board 
before  midnight  if  the  ship  could  have  taken  it 

"  Seventh.  After  the  loading  had  begun,  and 
before  it  was  known  whether  the  Deronda  could 
take  the  guaranteed  quantity,  all  parties  sup- 
posing timt  she  could,  Gromila  &  Co.,  as  is 
usual  in  such  cases,  handed  tbcir  copy  of  the 
cbarter-party  to  Forestier  &  Co.  The  latter, 
without  authority  from  the  charterers,  took  the 
copy  to  the  ship's  agent  unindorsed  and  ob- 
taioed  a  charter  in  their  own  name,  but  other- 
wise the  same  in  all  respects  as  charter  to 
Oomik  &  Co.,  for  the  purpose,  as  they  ex- 
plained, of  appearing  to  their  correspondents  as 
original  parties.  Gomila  &  Co.  were  advised 
of  this  bv  De  Wolf,  of  De  Wolf  &  Hammond, 
before  the  loading  was  finished,  on  June  30, 
bat  replied  to  him  that  they  would  not  object 
to  such  a  change  if  the  vessel  fulfilled  the 
guarantee  in  the  charter,  but  that  if  she  failed 
they  would  expect  the  return  of  the  papers. 
Ou  this  point  the  court  finds  that  Gomila  &  Co. 
did  not  authorize  the  surrender  of  their  char- 
ter and  the  giving  of  a  new  one  to  Forestier  & 
Co.,  save  upon  the  condition  that  the  Deronda 
should  first  execute  her  guarantee. 
U48]  "  Eighth.  When,  on  the  80th  of  June,  the 
steamer  was  loaded,  as  described  in  the  sixth 
finding,  all  parties  had  notice  at  once  that  the 
steamer  could  not  carry  the  quantity  guaran- 
teed; whereupon  Gomua,  who  was  about  to 
depart  for  8t  Louis,  left  the  matter  in  the 
hands  of  Bangston,  of  Forestier  &  Co.,  to 
fn^&ngc,  instructing  him  substantially  as  fol- 
lows: 

*•  *  I  have  no  doubt  this  matter  can  be  ar- 
ranged with  the  owners,  and  anything  you  do 
to  protect  me  I  will  be  satisfied  with.  It  seems 
to  me  the  best  way  to  arrange  the  matter  would 
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be  to  telegraph  to  the  owners  that  if  they  will 
take  the  cargo  off  our  hands  at  twenty-eight 
one  and  one  half  pence,  as  agreed  upon,  no  one 
will  be  injured  and  I  will  he  satisfied;  but  in 
case  they  do  not  do  this,  then  all  that  I  ask  is 
to  be  made  whole  in  my  contract,  and  you  can 
make  negotiations  to  that  effect' 

"  Forestier  &  Co.  cabled  their  correspondents 
as  follows:  'Deronda.  We  have  shipned 
9,600  quarters;  reply  if  in  order  or  not  Wnat 
do  you  propose?  Cable  at  once; '  and  received 
answer,  July  2,  to  refuse  Deronda;  and  De 
Wolf  A  Hammond  cabled  claimants  as  follows: 

"'June  80th. 
" '  To  Oulliford  A  Clark,  Sunderland: 

'"Deronda  loaded;  carries  9,635  quarters; 
car^  sold  not  less  than  10,000  quarters.  Co- 
penhagen, 28-3;  present  value  26;  buyers  re- 
fuse acceptance,  as  cargo  falls  short  Charter- 
ers hold  ship  responsible.    Advise. 

" '  Db  Wolf  &  Hammond.' 

''To  this  last  dispatch  the  following  wae 
sent: 

"  'July  Ibt. 

'"Complete  swindle.  Captain  knows  ship 
discharged  10,880  Bordeaux.  Compromise; 
pay  value  grain. 

"  'OULLIFOBD  &  ClAKK.' 
«*  *Jttj/y  8d 

"  To  Culliford  &  Clark,  Sunderland: 

"  'Cargo  on  board,  2,065  tons  maize,  170  tons 
coal;  surveyors  refuse  load  deeper;  ship  full  all 
over;  no  adfvantage  Newport;  cargo  sold,  June 
loading;  shippers  can  sell  Copenhagen,  258,, 
you  paying  difference,  or  owners  buy  cargo 
28.8  cif.;  best  can  do.  Which  do  you  advise? 
Car^  maize.  No.  2  mixed,  sail  grade,  very 
good.    May  we  draw  onyou  for  same? 

••  'Db  Wolf  &  Hammond.' 

"To  which  the  following  answer  was  made: 

"  'July  4. 

"  'Consult  indemnity  lawyer,  McConnell. 
If  he  approves,  dispatch  Deronda;  give  bail,  if 
necessary.  First  telegram  simply  means  pay- 
ing difference  value  alleged  short  shipment; 
save  delay, 

"  'Culliford  &  Clare.' 

"It  does  not  appear  that  charterers  at  the 
time  had  any  knowledge  of  these  dispatches. 

"Ninth.  Negotiations  were  openea  and  con- 
tinued between  the  parties  with  a  view  to  com- 
promise, but  without  result  until  July  5,  oa 
which  dav  Forestier  &  Co.  notified  Gomila  & 
Co.  that  they  refused  the  cargo  because  it  was 
short  and  their  buyers  in  Co[)enhagen  had  de- 
clined to  accept  it.  They  claimed  damages  of 
Gomila  &  Co.  for  violation  of  the  contract  of 
sale,  consisting  in  the  loss  of  their  commissions, 
amounting  to  $3,194.39,  which  €k)mila  &  Co. 
paid. 

"Tenth.  From  July  8  to  July  5  Gomila  A 
Co.  telegraphed  to  some  of  the  best  known  deal- 
ers in  England  and  France  for  quotations  and 
offers.  The  best  offer  was  twenty-three  shil- 
lings, ordinary  terms,  or  twenty-four  sbilliujo^ 
rye  terms  (shippers  guarantee  sound  condition 
on  arrival).  Libelants  then  decided  to  seU  the 
cargo  on  board,  at  the  shipper's  risk  in  the  Port 
of  New  Orleans,  with  the  privilege  of  the  char- 
ter, and  so  notified  Messrs.  De  Wolf  &  Ham- 
mond, at  the  same  time  giving  the  owners  the 
option  of  taking  the  cargo  at  the  price  at  which 
it  had  been  sold  to  Forestier  &  Co. 
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"Eleventh.  On  tbe  sixth  day  of  July  the 
ship's  agents  notified  €k)mi]a  &  Co.  that  they 
would  take  out  coal  and  make  room  for  the 
bidance  of  the  cargo,  and  that  the  ship  would 
be  made  ready  by  the  7th.  Gomila  &  Co.  re- 
fused this  proposal.  In  tbe  mean  time  Oom^a 
&  Co.  had  given  notice,  in  the  daily  papers  pub- 
lished in  New  Orleans,  that  the  cargo  would 
be  sold  at  public  auction,  to  the  highest  bidder, 
for  cash,  on  Jul^  7,  by  one  of  the  licensed  auc- 
tioneers of  the  city.  Against  this  proposed  sale 
the  agents  made  public  protest  on  the  part  of 
the  steamer,  both  on  July  6  and  7.  The  sale, 
however,  took  place  as  advertised,  and  the 
9,635  quarters  then  on  board  were  sold  for 
$29,622.84  to  A.  Carriere  &  Sons,  with  privilege 
of  the  charter.  A.  Carriere  &  Sons  afterwards 
sold  the  cargo,  with  privilege  of  charter,  to  J. 
B.  Camors  &  Co.,  and  the  latter  in  turn  resold 
to  Forestier  &  Co.  for  the  sum  of  $40,422.00. 
The  charter  to  Gomila  &  Co.  having  been  de- 
stroyed by  De  Wolf,  they  made  protest  for 
substitute,  and  then  for  want  of  such  charter 
used  copv  of  one  issued  to  Forestier  &  Co.  to 
make  title. 

* 'Twelfth.  On  July  18,  the  stowage  of  the 
Deronda  having  been  in  the  mean  time  rear- 
ranged, and  a  large  quantity  of  coal  and  water, 
the  latter  from  the  ballast  tanks,  having  been 
taken  out,  the  Deronda  was  again  tendered  to 
both  Gomila  &  Co.  and  to  Forestier  &  Co.,  de- 
manding balance  of  cargo.  This  was  furnished 
by  J.  B.  Camors  &  Co.,  and  enough  more  grain 
was  taken  aboard  to  make  over  10,000  quarters, 
with  which  the  ship  sailed,  on  the  18th  of  July, 
for  her  original  destination,  and  there  safely 
arrived  anddelivered  cargo  under  the  substitute 
for  charter-party  providS  as  explained  in  find- 
ing 11. 

•  •  •  •  • 

"Fourteenth.  The  carrying  capacity  of  the 
Deronda  for  grain  on  voyages  from  New  Or- 
leans to  Europe,  when  properly  fitted  out,  was 
over  10,000  quarters,  and  she  had,  on  a  previ- 
ous voyage,  with  224  tons  of  coal  in  her  bunk- 
ers, safely  ca»'ried  a  cargo  of  10,258  quarters  of 
grain,  but  as  she  was  fitted  out  and  prepared 
and  tendered,  in  the  manner  hereinbefore  found, 
to  Gk)mila  &  Co. ,  on  June  28,  1888,  she  could 
not  with  safety,  under  maritime  and  under- 
writers* rules,  carry  a  cargo  of  10,000  quarters, 
and  she  failed  to  receive  such  cargo,  as  herein- 
before found.  By  this  failure  the  libelants 
lost  the  advantage  of  their  said  sale  to  Forestier 
&Co. 

"Fifteenth.  Corn  is  a  perishable  article  In 
shipping,  both  as  to  time  and  transit,  and  is  al- 
ways at  risk  in  voyages  across  the  ocean,  par- 
ticularly if  it  remains  in  the  Port  of  New  Orleans 
under  tbe  heat  of  a  July  sun  beating  on  the 
decks,  on  which  case  the  risk  isincrea^  every 
day  it  remains  in  port. 

"Sixteenth.  The  sale  of  the  cargo  at  public 
auction  was  fairly  conducted,  and,  under  the 
circumstances,  was  necessary  and  proper  for 
the  protection  of  the  rights  of  all  parties. 

"Seventeenth.  By  the  inability  and  failure 
of  the  steamer  to  receive,  when  first  tendered 
to  Gomila  &  Co. ,  a  cargo  of  10,000  quarters, 
they  suffered  loss  as  follows: 

**l8t.  Amount  of  commission  paid 

Forestier  &  Co $3,194  29 


"2d.  Loss  on  9,685  ouarters  (82,- 
588A  bushels)  of  com,  be- 
ing tlie  difference  between 
the  price  of  the  sale  to  For- 
estier &  Co.  and  the  sale  at 
auction  to  Carriere  <&  Sons    20,549  81^ 

"8id.  Loss  on  865  quarters  (8,126 

bushels) 250  OS 


"Making  a  total  loss  to  Gomila 
&  Co.,  by  the  failure  afore- 
said, of  twentv  three  thou- 
sand nine  hundred  and  nine- 
ty-three and  T^  dollars $28,998  76^ 

The  endorsement  in  red  ink  across  the  face 
of  the  charter-party,  referred  to  in  the  fourth 
finding  of  fact,  was  in  these  woixls: 

"June  29,  1888. 

'^This  charter-party  has  been  canceled,  and,^ 
at  the  request  ot  A.  J.  Gomila,  of  Gomila  & 
Co.,  similar  charter-parties  made  out  to  £. 
Forestier  &  Co. .  and  the  copies  of  said  charter- 
party  previously  given  to  Mess.  €k>mila  &  Co. 
have  been  return^  to  us  by  E.  Foresiier  ACo. 
and  destroyed.         "De  Wolp  &  HAifMOND." 

On  the  foregoing  facts  the  circuit  court  found 
as  follows,  as  conclusions  of  law: 

"1st.  That,  under  said  charter-party,  the  de- 
fendants were  bound,  under  their  guaranty,  to 
see  that,  when  the  Deronda  was  tendered  to  tbe 
libelants  for  loading,  she  was  fitted,  prepared, 
and  arranged  so  as  to  be  able  to  carry  not  less 
than  10,000  (quarters  of  grain,  under  underwrit- 
ers' and  mantime  regulations. 

"2d.  That  the  said  defendants  were  charged 
with  full  notice,  in  law,  of  the  special  objects 
and  purposes  of  libelants  in  effecting  said  char- 
ter, and,  therefore,  are  liable  to  the  said  libel- 
ants for  tbe  amount  of  damages  suffered  by 
the  latter  from  inability  to  sell  and  deliver  un- 
der the  gfain  contract  with  Forestier  &  Co. 

"8d.  That  the  amount  of  such  damages  was 
the  sum  of  $28,993.76. 

"4th.  That  libelants  should  have  Judgment 
for  that  amount,  with  legal  interest  from  June 
80,  1888,  against  the  defendants,  and  against 
the  sureties  on  the  release  bond  in  attachment." 

From  the  decree  of  the  circuit  court  the  re- 
spondents and  the  sureties  have  appealed  to  this 
court. 

We  are  of  opinion  that  the  circuit  court  ought 
to  have  dismissed  the  libel,  and  that  its  decree 
m\ist  be  reversed. 

Negotiations  for  a  charter  of  the  vessel  were 
opeuol  in  New  Orleans,  between  De  Wolf  & 
Ilammond  and  Gomila  &  Co. ,  on  the  16th  of 
June,  two  days  before  the  vessel  arrived.    Go- 
mila &  Co.  then  had  a  contract  with  Forestier 
&  Co.,  made  on  the  7th  of  June,  whereby  the 
former  sold  to  tbe  latter  a  cargo  of  not  less  than 
10,000  quarters  and  not  more  than  12,000  quar- 
ters of  480  pounds  each,  of  com,  at  60  cents 
per  bushel  of  56  pounds,  "on  board  seller's  ves- 
sel, with  freight  at  (6«.)  six  shillings  per  quar- 
ter, and  to  be  shipped  from  New  Orleans  dur- 
ing the  month  of  June,  not  later  than  the  SOtb 
(midnight),  (seller's  option)."    In  such  negotia- 
tions with  De  Wolf  &  Hammond,  Gomila  & 
Co.  insisted  on  a  guarantee  by  the  owners   of 
the  vessels  that  she  should  carry  10,000  quar- 
ters of  480  pounds  each.    Thereupon,  on  the 
lOih  of  June,  a  cable  dispatch  was  sent  by  I>e 
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Wolf  &  Hammond  to  Mr.  Hammond  of  that 
firm,  who  was  then  in  Europe  and  in  commuDi- 
cation  with  the  respondents  there,  stating  the 
terms  of  the  offer  which  Gk>mila  &  Co.  had  made 
to  charter  the  vessel,  but  that  she  must  be 
guaranteed  to  carry  not  less  than  10,000  quar- 
ters, and  that  it  was  proposed  that  the  char- 
terers should  have  the  power  of  cancelling  the 
charter-party  if  the  vessel  was  not  ready  toioad 
cargo  by  the  25th  of  June.    To  this  dispatch 
Mr.  Hammond  replied,  on  the  18th  of  June, 
agreeing  to  the  terms,  and  directing  that  the 
guarantee  of  the  carriage  of  the  10,000  quar- 
ters should  be  made  provided  the  captain  should 
agree  to  the  quanti^,  but  saying  nothmg  as  to 
the  canceling  clause.    In  view  of  these  dis- 
patches and  of  the  previous  negotiations,  Mr. 
be  Wolf,  of  De  Wolf  &  Hammond,  and  the 
master  oi  the  vessel,  and  Mr.  Gomila,  of  GKxnila 
&  Co.,  had  a  consultation,  on  the  18th  of  June, 
as  to  whether  the  vessel  could  carry  10,000 
quarters  of  corn.   At  this  consultation,  €k)mila 
and  the  master  both  of  them  reached  the  con- 
clusion that  the  vessel  would  be  able  to  carry 
10,000  quarters,  and  Gk)mila  advised  the  master 
to  so  cable  the  owners.    This  would  be  a  re- 
ply to  Mr.  Hammond's  cable  dispatch  of  June 
18*th,  in  regard  to  the  captain's  agreeing  to  the 
quantity.    A  cable  message  was  then  made  up 
by  the  master  and  De  Wolf,  from  Qomila  s 
code-book,  in  which  the  master  said,  "the  ves- 
ilo*J    8el  will  carry  10,000  quarters  of  grain,  if  we 
coal  at  Halifax."    That  message  does  not  ap- 
pear to  have  been  sent,  but,  utcr  it  was  pre- 
pared, Gomila  "gave  as  his  reasons  for  insisting 
on  a  guarantee,"  that  is,  a  guarantee  that  the 
vessel  should  carry  not  less  than  10.000  quar- 
ters, "the  aforesaid  contract  with  Forestier  & 
Co.,  which  was  produced  and  read,  and  Qomila 
stated  that  he  had  no  use  for  any  vessel  that 
would  not  carry  10,000  quarters  of  grain;  that 
he  must  have  a  guarantee,  and  feared  that  if 
the  vessel  would  not  carry  that  amount  the 
consequences  would  be  serious;  that  the  market 
had  declined  and  was  still  declining,  and  the 
loss  would  be  very  heavy,  because  the  buyer 
would  have  the  right  to  reject  the  cargo  if  the 
conditions  were  not  strictlv  fulfilled." 

It  is  not  foimd  as  a  fact  that  Gomila.  in 
these  negotiations  and  consultations,  insisted 
upon  any  other  guarantee' than  the  one  that  the 
vessel  should  carry  not  less  than  10,000  quar- 
ten  of  grain,  of  480  pounds.    Although  he 

S reduced  and  read  his  contract  with  Forestier 
;  Co.,  he  did  not  insist  that  there  should  be  a 
provision  or  a  guarantee  in  the  charter-party 
that  the  car^o  should  "be  shipped  from  New 
Orleans  dunng  the  month  of  June,  not  later 
than  the  80th  (midnight);"  nor  did  he  insist 
upon  any  undertaking  or  guarantee  in  the 
<^arter-party  that  the  vessel  should  commence 
her  loadine  of  the  gram  at  any  particular  time, 
or  should  finish  it  at  any  particular  time,  or 
that  she  should  coal  at  any  particular  place,  or 
that  there  should  be  any  canceling  clause  in 
the  charter-party. 

On  the  18th  of  June,  De  Wolf  &  Hammond 
sent  to  Hammond,  at  Liverpool,  a  caUe  mes- 
9&fe  stating  that  it  was  the  opinion  of  the  can- 
tain  of  the  vessel  that  she  could  carry  10,000 
quarters,  coaling  at  Sidney,  and  that  they  had 
dosed  the  charter-partv  according  to  the  terms 
which  it  contains,  stating  those  terms  (but  not 
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excluding  Rouen),  subject  to  the  owner's  ap- 
proval. To  that  message  De  Wolf  &  Ham- 
mond received,  on  the  19th  of  June,  from  Ham- 
mond an  answer  accepting  on  behalf  of  the 
respondents  the  offer,  excfudiDg  Rouen,  and 
the  charter-party  was  then  entered  into,  on  the 
19th  of  June. 

It  contains  a  provision  that  the  "steamer  is 
guaranteed  to  carry  not  less  than  ten  thousand 
quarters  of  480  lbs."  It  contains  no  provision  [15 
as  to  the  time  when  the  loading  of  the  grain 
shall  commence,  or  when  it  shall  be  completed, 
or  when  the  grain  shall  be  shipped.  It  con- 
tains a  provision  that  the  vessel  shall  "have 
liberty  to  call  at  any  ports  for  coal  or  other 
supplies;"  and  one  (article  13)  that  sixteen  run- 
ning days,  Simdays  excepted,  are  to  be  allowed 
the  charterers,  if  the  steamer  shall  not  be  sooner 
dispatched,  for  loading  and  discharging,  and 
ten  days  on  demurrage,  over  and  above  the 
said  lay  days,  at  six  pence  sterling  x)er  gross 
register  ton  per  day.  The  net  register  tonnage 
was  stated  in  the  charter-party  to  be  1,090,  or 
thereabouts.  The  blank  in  article  14,  that  the 
charterers  should  have  the  option  of  canceling 
the  charter  if  the  vessel  should  not  be  ready  to 
load  at  New  Orleans  on  or  before  a  specified 
day,  was  not  fiUed  in,  and  no  cancolling  pro- 
vision was  inserted.  By  article  15,  the  lay 
days  were  to  commence  the  day  after  the 
steamer  was  declared  ready  to  receive  cargo, 
and  had  been  passed  b^r  the  Surveyor  of  grain 
vessels,  and  written  notice  had  been  given  by 
the  master  to  the  charterers,  that  is,  written 
notice  of  the  readiness  of  the  vessel  to  receive 
cargo,  and  of  her  having  been  passed  by  the 
surveyor  of  grain  vessels. 

It  is  stated,  in  the  fifth  finding  of  facts,  that 
the  canceling  date  of  the  charter-party,  that  is, 
some  date  to  be  filled  into  the  blank  left  in'  arti- 
cle 14,  "was  not  fixed,  because  Qomila  &  Co. 
waived  it,  as  the  ship  was  in  port  and  they  had 
confidence  in  the  ability  and  willingness  of  the 
master  to  get  the  ship  ready  in  time."  Gomila 
&  Co.,  by  waivinc;  the  insertion  of  such  date, 
abandoned  all  claim  to  insist  upon  the  right  to 
cancel  the  charter-party  if  the  vessel  should  not 
be  ready  to  load  by  a  day  specified,  so  as  to 
enable  them  to  comply  with  the  requirement  in 
their  contract  with  Forestier  &  Co.,  as  to  the 
time  named  in  that  contract  for  the  shipment 
of  the  grain.  Although  the  contract  with 
ForesUer  &  Co.  was  produced  and  read  in  the 
consultation  and  negotiation  had  before  the 
charter-party  was  signed,  no  day  for  the  read!* 
ness  of  the  vessel  to  load  was  specified  in  the 
charter-party,  and  the  waiver  of  the  canceling 
date,  by  Gomila  &  Co.,  was  made  in  full  view 
of  the  fact,  that  the  terms  of  the  contract  with 
Forestier  &  Co.  were  known  to  De  Wolf  <&  [15^ 
Hammond  and  the  master  of  the  vessel,  as  well 
as  to  Gomila  &  Co. 

On  the  28th  of  June,  the  loading  of  the  ves- 
sel was  commenced,  with  the  consent  of  all 
concerned,  although,  as  the  findings  state,  no 
formal  tender  appears  to  have  been  made  of 
the  vessel  on  that  day.  Article  15  of  the  char- 
ter-party states  that  the  sixteen  running  lay 
days  are  to  commence  after  written  notice  is 
given  by  the  master  to  the  charterers,  of  the 
readiness  of  the  vessel  to  receive  cargo.  It  is 
not  found  that  such  notice  was  given.  The 
loading  was  continued  until  20  minutes  past  8 
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o'clock  on  the  80th  of  June,  when  it  was  stopped, 
and  the  vessel  was  declared  by  the  inspector  for 
the  underwriters  to  be  full  all  over,  and  ready 
to  proceed  on  her  voyage,  and  he  gave  his  cer- 
tificate to  that  effect.  The  findings  state  that 
she  then  had  only  0,685  quarters  on  board, 
equivalent  to  82,588^  bushels,  "and  could 
take  no  more  with  safety,  as  she  was  then 
loaded  and  stowed,  although  libeUants  had  the 
balance  of  the  cargo  of  10,  C^  quarters  in  barges 
alongside,  and  it  could  have  been  put  on  board 
before  midnight  if  the  ship  could  have  taken 
it."  After  the  loading  had  begun,  and  before 
it  was  known  whether  the  vessel  could  take  the 
10,000  quarters,  allparties  supposing  ti^at  she 
could,  Gomila  &  Cfo.,  as  was  usual  in  such 
cases,  handed  their  copy  of  the  charter-party 
to  Forestier  &  Co.  The  latter,  without  au- 
thorltv  from  Gomila  &  Co.,  took  such  copy  to 
De  Wolf  &  Hammond,  unendorsed,  and  ob- 
tained a  charter-party  in  their  own  name,  but 
otherwise  the  same  in  all  respects  as  the  charter- 
party  to  €k>mila  &  Co.,  for  the  purpose,  as 
Forest  er  &  Co.  explained,  of  appearing  to  their 
correspondents  in  Europe  to  be  the  original 
parties  to  the  charter-^rty.  Gomila  &  Co. 
were  advised  of  this  by  De  Wolf,  of  De  Wolf 
&  Hammond,  before  the  loading  was  finished, 
on  June  80,  but  replied  to  him  that  they  would 
not  oblect  to  such  a  change  if  the  vessel  ful- 
filled the  guarantee  in  the  charter-party,  but 
that  if  she  failed  to  do  so  they  would  expect  the 
return  of  the  paper.  On  this  point  the  circuit 
court  expressly  finds  *'that  Ck>mila  &  Co.  did 
not  authorize  the  surrender  of  their  charter  and 
the  giving  of  a  new  one  to  Forestier  &  Co. ,  save 
f  1661  upon  the  condition  that  the  Deronda  should 
*•  first  execute  her  guarantee."    Therefore,  Qo- 

milaj&  Co.  not  only  retained  the  ownership  of 
the  com  which  they  had  laden  on  the  vessel, 
but  they  held  the  respondents  to  a  compliance 
with  the  charter,  by  not  giving  notice  to  De 
Wolf  &  Hammond  that  they,  the  charterers, 
considered  the  charter-party  at  an  end  by  rea- 
son of  the  fact  that,  as  the  vessel  was  then 
loaded  and  stowed,  she  could  take  with  safety 
no  more  than  the  9,685  quarters,  then  on 
board. 

It  is  stated  in  the  findings  that  "When,  on 
the  80th  of  June,  the  steamer  was  loaded,  as 
described  in  the  sixth  finding,  all  parties  bad 
notice  at  once  that  the  steamer  could  not  carry 
the  (quantity  guaranteed."  What  the  word 
"notice"  in  this  statement  means  is  not  entirely 
clear.  It  is  not  stated  that  De  Wolf  &  Ham- 
mond, as  agents  of  the  vessel,  gave  any  notice 
to  the  libelants  that  the  vessel  could  not  and 
would  not  carry  the  10,000  quarters;  nor  is  it 
found  that  €k>mila  &  Co.  thereafter  gave  any 
notice  to  the  respondents,  or  to  the  agents  of 
the  vessel,  that  they  would  consider  Uie  charter- 
party  canceled.  On  the  contrary,  under  the 
direction  of  Gomila,  acting  through  Forestier 
&  Co.  negotiations  were  opened  to  arrange  the 
matter  with  the  respondents.  As  a  part  of  the 
effort  to  do  so,  Forestier  A  Co.,  by  cable,  en- 
deavored to  induce  their  correspondents  in 
Eiuopc  to  take  the  9. 685  auartcrs.whicb  had  been 
loaded,  but  this  was  refused.  As  part  of  the 
negotiations,  De  Wolf  <&  Hammond  cabled  to 
the  respondents,  on  June,  80  and  July  8.  asking 
for  advice,  and  received  the  answers  of  July  1 
and  July  4,  before  set  out.    It  is  found  that  it 
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does  not  appear  that  the  charterers  at  the  time 
had  any  knowledge'  of  the  above-named  dis* 
patches.  Still,  both  parties  left  the  question 
open,  and  carried  on  negotiations  with  a  view 
to  a  compromise,  but  without  any  result, 
until  the  5th  of  July,  on  which  day  Forestier 
&  Co.  notified  Gomila  &  Co.  that  they  refused 
the  cargo  because  it  was  short  and  their  buyers 
in  Copenhagen  had  declined  to  accept  it.  They 
claimed  damages  of  Gk)mila  &  Co.,  for  a  viola- 
tion of  the  contract  of  sale  of  June  7,  consisting 
in  the  loss  of  their  commissions,  amounting  to 

§8,194.29,  which  Gomila  ft  Co.  paid  to  them, 
'rem  July  8  to  July  5,  Gomila  &  Co.,  as  own- 
ing the  com  laden  on  board  of  the  vessel,  tele- 
graphed to  some  of  the  best  known  dealers  in 
England  and  France  for  quotations  and  offers. 
This  manifestly  was  under  the  view  that  the 
9,685  quarters  were  to  be  carrier]  by  the  vessel, 
and  under  the  charter-party.  But  the  best  of- 
fer was  a  sum  which  thev  were  unwilling  to 
accept,  and  they  then  notified  De  Wolf  &  Ham- 
mond that  they  would  sell  the  cargo  on  board 
of  the  vessel,  at  the  shipper's  risk,  in  the  port 
of  New  Orleans,  with  the  privilege  of  the 
charter.  They  thus  still  adhered  to  the  charter 
as  a  subsisting  charter  with  themselves.  But, 
before  theysold  the  cargo,  and  on  the  6th  of 
July,  De  Wolf  &  Hammond  notified  them 
(Gomila  &  Co.)  that  they  (De  Wolf  &  Ham- 
mond) would  take  out  coal  and  make  room  for 
the  balance  of  the  cargo,  and  that  the  vessel 
would  be  made  ready  by  the  7th  of  Julv. 
Ck>mila  &  Co.  refused  this  proposal,  and  sold 
the  cargo  on  the  7th  of  July.  They  did  this 
wrongfully.  Negotiations  in  regard  to  the 
matter  had  continued  from  and  including  the 
80th  of  June,  when  the  loading  of  the  9,686 
Quarters  had  been  completed,  to  and  including 
the  fifth  of  Julv,  not  only  with  the  assent  (^ 
Gomila  &  Co.,  but  with  their  active  co-opera- 
tion. By  the  6th  of  July,  De  Wolf  A  Uam- 
mond  had  satisfied  themselves  that  l^  a  re- 
arrangement of  the  stowage  and  by  takine  out 
some  of  the  coal  and  water,  room  could  be 
made  for  more  careo  sufiScient  to  make  up  the 
10,000  quarters.  Under  the  circumstances,  and 
in  view  of  the  facts  before  stated,  that  there 
was  no  day  specified  in  the  charter  party  for 
the  commencement  or  completion  of  the  load- 
ing, and  no  canceling  date  named  in  the  char- 
ter-partv,  there  was  no  unreasonable  delay  in 
the  action  of  the  respondents  or  their  agents. 
Notwithstanding  this  offer  on  the  part  of  the 
vessel,  Ck)mila  £  Co.,  on  the  7th  of  July,  sold 
the  9,685  quarters  on  board  of  the  vessel  at 
public  auction,  with  privilege  of  the  charter, 
to  A.  Carriere  &  Sons,  for  $29,622.84,  which 
which  was  not  quite  86  cents  per  bushel.  The 
com  afterwards  came  into  the  hands  of  Fores- 
tier &  Co.,  by  a  repurchase,  at  the  price  of 
$40,422.00,  which  was  at  the  rate  of  not  quite 
49  cents  per  bushel. 

On  the  18th  day  of  July,  the  stowage  of  the 
vessel  having  been  in  (be  meantime  rearranged, 
and  a  large  quantity  of  coal  and  water,  the 
latter  from  the  ballast  tanks,  having  been 
taken  out,  she  was  again  tendered  to  uomila 
&  Co.,  and  to  Forestier  &  Co.,  and  the  bal- 
ance of  the  cargo  was  demanded.  This  waa 
furnished  by  J.  B.  Camors  &  Co.,  and  enough 
more  com  was  taken  on  board  to  make  over 
10.000  quarters,  with  which  the  vessel  sailed 
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on  the  ISlb  uf  July  for  ber  origloftl  destlnalion. 
She  BTriTed  safely  and  delivered  ber  carso. 

Upon  the  foregoioK  facte  we  are  uoable  to 
concur  In  tbe  concluiionB  of  law  arrived  at  l^ 
the  circuit  court.  The  vessel  did  carrv  10,0(» 
quartera  of  com,  of  480  pounds.  With  tbe 
exception  of  SSfi  quarters,  or  3,l!fl  bushels, 
out  of  lO.OOO  quwiera,  or  88,109  bushels,  Ibis 
com  waa  the  identical  com  laden  on  board  of 
the  vessel  bj  Oonoila  A  Co.  The  onlv  atipula- 
tiOD  In  the  cbarter-partf  with  Qomila  &  Co, 
vblcb  they  Insisted  upon  having  inserted  whs, 
therefore,  complied  with,  and  complied  with 
fn  a  reasonable  time,  as  we  have  seen,  in  tbe 
ftbcence  of  all  provisions  in  tbe  charter-party 
with  Oomila  &  Co.  that  the  vessel  abould  com' 
nence  loading  by  a  certain  day,  or  complete 
loading  by  a  certain  day,  or  that  the  cargo 
sbonld  be  shipped  from  New  Orleans  by  a  cer- 

,  iBpro- 
0  the  readiness 
„  .  J  set 

Tunning  tbe  lay  days  for  liming ;  and  in  the 
absence  of  any  notice  bv  tbe  libelants  to  De- 
Wolf  &  Hammond  that  they  considered  tbe 
chsrter-par^atan  end  because  of  abrencb  of  the 
guarantee  that  tbe  vessel  should  carry  not  less 
than  10,000  quarters  of  480  poundB,  prior  to  tbe 
Civing  of  the  notice  by  De  Wolf  &  Hammond 
Ui  Oomila  Ai  Co. ,  on  the  6tb  of  July,  that  room 
would  be  made  for  tbe  balance  of  Ibe  10,000 
qaarters,  or  prior  to  the  sale  of  the  careo  at 
anclfon  by  Oomila  A  Co..  on  the  7tli  of  July. 
Not  before  sucb  sate  on  that  day,  with  privilege 
of  (be  charter,  did  Qomlta  &  Co.  terminate 
tbeir  interest  under  the  charter ;  and  by  such 
action,  under  tbe  circumstances,  they  failed  to 
keep  the  charter-party  on  their  pert,  while  the 
respondents  had  not  at  thai  time  failed  to  per- 
form it  on  tbeir  part,  and  afternnrds  went  on 
and  performed  It.  If  Oomila  &  Co.  bad  not 
made  tbe  auction  sale  of  the  7tb  of  July,  they 
might  themselves,  as  clearly  appears,  have  aft- 
erwards furnished  tbe  8W  quarters,  and  ob- 
tained all  they  were  entitled  to  under  tbeir 
charter-party.  If  they  loet  anything  by  reason 
of  their  failure  to  carry  out  their  contract  with 
Foreatier  ft  Co.,  it  was  not  the  fault  of  tbe 
Kapondeots  In  falling  to  observe  any  stipula- 
tion on  tbeir  part  in  the  charter-parly  with 
Oomila  ft  Co.;  but  It  was  due  to  tbe  fact  that 
Oomila  &  Co.  accepted  a  charter-party  which 
did  not  contain  such  provisions  as  to  time  and 
aa  to  cancellation  as  would  have  enabled  them 
to  hold  the  respondents  to  tbe  same  terms,  as 
to  tbe  time  of  shipping  tbe  cargo,  which  were 
provided  for  in  tbe  contract  between  Oomila  & 
Co,  and  Forestier  &  Co.  Those  provisions 
were  industrioiwly  lel^  out  of  tbe  charter  party 
after  both  of  the  parties  who  were  to  make  ft 
bad  had  their  attention  called  to  tbe  terms  ol 
the  contract  of  sale  between  Qomila  ft  Co.  and 
Forestier  ft  Co.  That  being  so.  Qomila  ft  Co. 
cannot  have  tbe  same  benefit  as  If  those  pro 
Tisiona  bad  been  Inserted.  Tbe  court  is  bound 
to  give  effect  to  the  stipulations  of  the  contract, 
but  not  to  provisions  which  the  parties  detiber 
atelyomitted  to  insert,  after  attention  had  beet 
directed  to  them.  This  ruling  is  in  harmony 
with  the  views  laid  donn  in  Sorrington  v, 
Wright,  118  U.  8.  188  [29:  8691  and  In  FiUek 
*.  Pope,  Id  ai8  [M:  SM]. 
1»  U.  8. 
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ten  of  the  twelve  Jurors  in  the  box  were  res- 
idents of  the  City  of  Omaha,  where  the  case 
was  tried.  The  defendants  challenged  each  of 
the  jurors  so  called  in,  for  the  reason  that  they 
had  not  been  drawn  as  provided  by  law,  and 
excepted  to  the  overruling  of  the  challenge  and 
to  the  ruling  of  the  court  directing  them  to  be 
sworn  to  try  Uie  case. 

Evidence  having  been  introduced  by  both 
parties  upon  the  question  whether  the  signature 
of  Means  was  genuine  or  forged,  the  court,  of 
its  own  motion,  instructed  the  juryas  follows: 
"  As  to  the  signature  of  Thomas  W.  Means,  I 
think  you  may  have  some  diificul^  in  finding 
that  it  was  a  forgery.  Of  course  it  is  not  my 
place  to  express  an  opinion,  or  say  whether  or 
not  I  Uiink  it  is  genume.  All  I  say  is  that  you 
must  examine  the  matter  carefully  and  fully, 
and  weigh  all  the  testimony  that  bears  upon 
the  subject;  and  if  you  can  say  that  his  signa- 
ture is  a  forgery  it  is  for  you  to  do  so."  **  It 
seems  to  me,  after  you  take  these  signatures 
and  compare  them  fully  and  examine  all  the 
testimony  that  seems  to  have  any  bearing  on 
that  question,  that  you  cannot  have  much  dif- 
ficulty in  coming  to  a  correct  conclusion." 
The  defendants  excepted  to  these  instructions. 

The  jury  returned  a  special  verdict,  finding 
among  other  things  that  the  signature  (3 
Means,  as  well  as  those  of  all  the  other  de- 
fendants, were  genuine.  The  court  rendered 
judgment  on  the  verdict,  and  the  defendants 
sued  out  this  writ  of  error. 

Mr.  John  BL  Thurston  for  plaintiffs  in 
error. 

Mr,  Wm.  A.  Maury,  A»9i9t.  Atty-Oen,, 
for  defendant  in  error: 

A  judge  may  aid  the  jury  by  explaining  and 
commenting  upon  the  testimony,  and  even 
giving  them  his  opinion  upon  questions  of  fact, 
provided  only  he  submits  those  questions  to 
their  consideration. 

U,  8.  V.  Phita.  dbR.  R  Co.  123  U.  8. 114 
(81: 139);  Vickshurg  dt  M,  R.  v.  Putnam,  118 
U.  8.  645  (80: 25T>;  St.  Louis  etc.  B.  v.  Vickers, 
122  U.»S.  860  (80: 1161);  Mucker  v.  Wheeler,  127 
U.S.  85(82:102). 

The  alterations  (by  erasures  of  names  in  the 
body  of  the  bond)  were  entirely  immaterial, 
and,  being  immaterial,  did  not  impair  the  bond. 

Smith  V.  U.  S.  69  U.  8.  2  Wall.  219(17: 788); 
Mersman  v.  Wergea,  112  U.  8.  139  (28:641); 
AngU  V.  N.  W.  Mut.  Life  Ins.  Co.  92  U.  8.  330 
(23:656). 

Mr.  Justice  €k*»7  delivered  the  opinion  of 
the  court: 

The  bill  of  exceptions  presents  two  questions, 
neither  of  which  requires  extended  discussion. 

1.  The  Act  of  June  30,  1879,  chap.  62,  §  2, 
(21  Stat.  at.  L.  43),  which  provides  that  (unless 
the  judge  orders  the  names  of  jurors  to  be 
drawn  fiom  the  boxes  used  by  the  state  author- 
ities) all  jurors,  •*  including  those  summoned 
durinff  the  session  of  the  court,"  shall  be  pub- 
licly drawn  from  a  box  containing  not  less  than 
three  hundred  names,  placed  therein  by  the 
clerk  and  a  commissioner  appointed  for  the 
purpose — while  it  expressly  repeals  certain  sec- 
tions of  the  Revisea  Statutes,  respecting  the 
selection,  qualifications  and  oath  of  jurors — 
does  not  touch  the  power  of  the  court,  when- 
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ever,  at  the  time  of  forming  a  jury  to  try  a  par- 
ticular case,  the  panel  of  jurors  previously 
summoned  according  to  law  is  found  for  any 
reason  to  have  been  exhausted,  to  call  in  tales- 
men from  the  bystanders  to  supply  the  deficien- 
cy; and  does  not,  either  expressly  or  by  implica- 
tion, repeal  section  804  of  the  Revisea  Statutes, 
by  which,  "when,  from  challenges  or  otherwise, 
there  is  not  a  petit  jury  to  determine  any  civil 
or  criminal  cause,  the  marshal  or  his  aeputj 
shall,  by  order  of  the  court  in  which  such  de- 
fect of  jurors  happens,  return  iurymen  from 
the  bystanders  sufficient  to  complete  the  paneL" 
3  Bl.  Com.  364.  865;  4  Bl.  Com.  354;  U.  8.  v. 
Rose,  6  Fed.  Rep.  136;  Clawson  v.  U.  8. 114  U. 
8.  477, 487  [29: 179, 183]. 

2.  It  is  established  by  repeated  decisions  that 
a  court  of  the  United  States,  in  submitting  a 
case  to  the  jury,  may  at  its  discretion  express 
its  opinion  upon  the  facts,  and  that  such  an 
opinion  is  not  reviewable  on  error,  so  long  as 
no  rule  of  law  is  incorrectly  stated  and  all  mat- 
ters of  fact  are  ultimately  submitted  to  the  de- 
termination of  the  jury.  The  charge  of  the 
circuit  court  in  the  present  case  was  clearly 
within  the  rule.  Rucker  v.  Wheeler,  127  U.  S. 
85,  98  [32:102, 105],  and  cases  cited. 

Judgment  o^ffkmed. 


THE    CRESCENT   BREWING   COM-     [1581 
PANY,  Appt.. 

V. 

MATTHEW  GOTTFRIED. 

(See  8.  a  Beporter*8  ed.  15S-17a) 

Letters  patent — infringement  qf—intcUid  claim^ 

1.  The  first  claim  of  letters  patent  Ko.  42580, 
sranted  May  3, 1864.  to  J.  F.  T.  Holbeck  and  Matthew 
Qottfried,  for  an  *' Improved  mode  of  pitching  Imuw 
re]fl^*  is  invalid. 

2.  As  to  the  second  claim,  there  is  no  infrinire- 
ment,  the  defendants  appai-atus  having  no  remoy- 
able  conductor  corresponding  to  the  remoyable 
conductor,  B,  of  the  second  claim. 

[No.  36.] 
Argued  Ock  19,  tfS,  $S,  1S88.  Decided  No^.  S, 

1888. 

APPEAL  from  the  Circuit  Cotirt  of  the 
United  States  for  the  District  of  Indiana, 
to  review  a  decree  in  favor  of  plaintiff  in  a  siiit 
for  infringement  of  letters  patent.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robt.  H.  Parkinson,  for  appellant: 

The  application  of  an  old  machine  to  a  new 
use  is  not  a  patentable  invention. 

Bean  v.  SmaUwood,  2  Story,  408;  PhiUips  v. 
Page,  66  U.  S.  24  How.  164  (16:639);  Sawgery. 
Bizby,  9  Blatch.  361;  Smith  v.  NichoU,  88  U.  a 
21  Wall.  112  (22: 666);  Roberts  v.  Ryer,  91  U. 
S.  150  (23:267);  Brawny,  Piper  91  U.  S.  87 
(23:200);  Mortons.  New  York  Bye  Infirmarjr, 
5  Blatchf.  116;  Hotehkiss  v.  Greenwood,  52  U. 
S.  11  How.  248  (13:683);  Moffitt  v.  Rogers,  8 
Fed.  Rep.  147. 

The  measure  of  damages  is  the  plaintiff's 
actual  loss,  and  not  what  is  made  bv  the  de- 
fendant, or  what  miebt  have  been  made  by  the 
defendant,  or  what  lis  the  speculative  value  of 
the  invention. 
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Jlctjomb  T.  Brodie,  1  Woods,  153;  Sanders  v. 
Logan,  2  Fish.  167,  170;  Catcing  v.  Rumsey,  8 
Blatch.  86;  Hansom  v.  Neto  Tork,  1  Fish.  252, 
275;  If.  T.  V.  Bansom,  64  U.  B.  28  How.  487 
(16:515);  Seymour  Y,  MeCormiek,  57  U.  8.  16 
How. 480  (14: 1024);  Zaney.  Peck,  18  Fed.  Rep. 
449;  McCormick  v.  Seymour,  8  Blatch.  209, 224; 
Padcet  Co,  V.  Siddes,  86  U.  S.  19  Wall.  611,  617 
(22: 203,  204);  BirdsaXl  v.  CooUdge\n  U.  S.  64 
^:802);  Walker,  Patents,  887  «^ wg.;  Bueky, 
Mermanee,  1  Blatchf.  898. 

The  rule  which  is  to  goyern  the  question  of 
damages  is,  to  give  the  actual  damages,  not 
vindictive  or  exemplary  damages. 

McCormick  y.  Seymour,  Seymour  v.  McGor- 
wnick,  Sanders  y.  Logan,  Bansomy,  Neto  York, 
jSew  York  v.  Bansom,  Birdsall  y.  Coolidge, 
Packet  Co,  y.  Sickles,  and  McConib  y.  Brodie, 
supra;  Oarreison  v.  Clark,  15  Blatch.  70;  Blake 
V.  Bobertson,  94  U.  8.  728  (24: 245);  Marsh  y. 
Seymour,  97  U.  8.  348  (24: 963);  -B/<wA  y.  Mun- 
son,  14.  Blatch.  265. 

Expense  in  pursuing  an  infringer  cannot  he 
considered  in  estimating  damages. 

Day  y.  Woodworth,  54  U.  8.  18  How.  863 
<14:181);  Teese  y.  Huntingdon,  64  U.  8.  23 
How.  i  (16: 479);  Philp  y.  Nock,  84  U.  8.  17 
WaD.  460(21: 679);  ParA»  y.  Booth,  102  U.  8. 96 
<26:54);  Walker,  Patents,  898. 

When  the  article  has  once  paid  this  trihute 
to  the  franchise  it  becomes  thereby  emanci- 
pated from  all  liability  under  it. 

Siekels  v.  Borden,  8  Blatch.  585;  P^rrigo  y. 
guiding,  18  Blatch.  889;  AUis  y.  Stowell,  16 
Fed.  Rep.  788;  Steam  SUme  Cutter  Co,  y.  Wind- 
sor Mfg,  Co.  17  Blatch.  %ii  Booth  y.  Seevers,  19 
Off.  Gaz.  1140;  Parks  y.  Booth,  supra, 

Messrs,  Ephraim  Banning  and  Thomas  A. 
BaAnin^,  for  appellee: 

All  the  characteristics  of  the  Gk)ttfried-Hol- 
beck  inyention  must  be  found  in  the  prior 
uses,  patents,  or  publications,  by  plain  state- 
ment or  necessary  conclusion,  before  such  uses, 
patents,  or  publications  can  ^be  held  sufficient 
to  inyalidate  the  complainants'  patent. 

Parks  y.  Booth,  102  U.  8. 108  (26: 57);  Bates 
▼.  Coe,  98  U.  8.  48  (25:  74);  Imhaeuser  y. 
Buerk,  101  U.  8.  660  (25: 947);  Fermentation 
Co.  y.  Maus,  122  U.  8. 428(80: 1199);  QotiifHed 
T.  Bartholomae,  8  Bann.  &  A.  811. 

Damages  of  a  compensatory  character  may 
be  allowed  to  a  complainant  in  an  equity  suit, 
where  it  appears  that  the  business  of  the  in- 
fringer was  80  improvidently  conducted  that  it 
did  not  yield  any  substantial  profits. 

Mat^  y.  Seymour,  97  U.  8.  860  (24:967); 
Lattay.  Shawk,  1  Pish.  472;  Wintermutey. 
Bedington,  Id.  251;  Cartery.  J?aA^.4Fi8h.  419. 

The  profits  made  by  the  defendants  in  sell- 
ing the  machines  are  proper  to  be  given  as  a 
p^  of  the  damages. 

PitU  V.  HaU,  Yish.  Pat.  Rep.  460;  BeU  v. 
Danids,  1  Fish.  879;  Cousin  y.  ttumsey,  4  Fish. 
275;  W/iittemore  v.  Cutter,  1  Robb.  46;  Philp 
V.  Nock,  84  U.  8.  17  Wall.  462  (31:679);  Par- 
ker  y.  Hulme,  1  Fish.  56;  Campbell  y.  Barclay, 
9  Biss.  180;  BurdeU  y.  Benig,  92  (J.  8.  719 
(28:766). 

Mr,  Justice  Blatehford  delivered  the 
<^inion  of  the  court: 

This  is  a  suit  in  equity,  brought  in  March, 
1881,  in  the  Circuit  Court  of  the  United  8tate8 
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for  the  District  of  Indiana,  by  Matthew  Gott- 
fried afipxiost  the  Crescent  Brewing  Company, 
founded  on  the  alleged  infringement  by  the  de- 
fendant of  letters  patent  No.  42580,  granted 
May  8,  1864,  to  J.  F.  T.  Holbeck  and  Matthew 
Ck)ttfried,  for  an  "improved  mode  of  pitching 
barrels." 

The  specification,  claims,  and  drawings  of 
the  patent  are  as  follows: 

**  Be  it  known  that  we,  J.  F.  Th.  Holbeck 
and  Matthew  Gottfried,  both  of  Chicago, 
Counts  of  Cook  and  State  of  Illinois,  have  m* 
ventea  a  new  and  useful  improvement  in  pitch- 
ing barrels,  etc. ;  and  we  do  hereby  declare  that 
the  following  is  a  full,  clear,  and  exact  de- 
scription thereof,  reference  being  had  to  the 
accompanying  drawings,  making  a  part  of  this 
specification.  In  which 

"  Figure  1  is  a  longitudinal  section  taken  in 
a  vertical  plane  through  the  centre  of  the  up« 
paratus  which  we  employ  in  the  operation  of 
pitching  barrels,  etc.  Figure  2  is  a  horizontal 
section  taken  in  the  course  indicated  by  red 
line  jr  a;  in  figure  1 .  Figures  8  and  4  are  views 
of  the  tabular  closlng-piard  which  is  applied 
to  the  barrels  or  casks  m  the  operation  of  heat> 
ing  them.  Similar  letters  of  reference  indicate 
corresponding  parts  in  the  several  figures. 

*'  Before  fiUing  casks  with  spirituous  or  vola- 
tile liquids,  it  is  necessary  to  render  the  casks 
impervious  to  air,  the  most  common  and  prob- 
ably the  cheapest  method  of  doing  which  iias 
been  to  flow  melted  pitch  or  other  substance 
into  the  pores  and  joints  of  the  casks  wliile 
they  are  in  a  heated  state;  but  the  difficulties 
hitherto  attending  this  process  arise  in  conse- 
quence of  a  want  of  some  economical  means 
of  heating. the  casks  without  burning  or  seri- 
ously charring  their  inside  surfaces. 

'*  My  invention  has  for  its  object  the  prep- 
aration of  casks  for  receiving  pitch  or  other 
melted  substance  suited  to  the  object  in  view, 
by  subjecting  said  casks  to  blasts  of  highly 
heated  air  by  means  of  an  apparatus  which  wiu 
be  hereinafter  described.  To  enable  others 
skilled  in  the  art  to  understand  our  invention, 
we  wUl  describe  its  construction  and  operation. 

*'In  the  accompanying  drawings  we  have 
represented  one  mode  ox  carrying  our  inven- 
tion into  eHect,  which  consists  of  a  furnace 
constructed  of  masonry,  as  represented  by  A» 
figures  1  aod  2.  This  furnace  is  of  a  rectan- 
gular form,  and  has  a  vertical  central  opening, 
A',  through  it.  Near  the  base  of  the  furnace 
is  a  grate,  a,  beneath  which  is  the  ash-pit,  b, 
and  above  which  is  a  fire-chamber,  c,  which  is 
covered  by  a  lid,  c',  as  shown  in  figure  1. 

"  An  opening,  d,  is  made  through  the  side  of 
furnace  A,  which  forms  an  external  communi- 
cation with  an  internal  chamber,  A^  either 
below  the  grate  or  above  this  grate,  as  shown 
in  figure  1.  This  opening,  d,  communicates 
with  a  fan-case,  B,  arranj^ed  outside  of  the  fur- 
nace, and  furnished  with  a  series  of  rotary 
wings  or  fans,  e  e,  which  may  be  rotated  by 
any  convenient  motive  power. 

**  The  fans  e  e,  create  a  blast  of  air  through 
the  furnace-chamber  A';  this  air  rushing 
through  the  opening  d  and  through  the  fire 
which  \B  built  upon  the  grate  a,  is  allowed  to 
escape  through  the  passage  d'  near  the  top  of 
the  furnace. 

' '  Between  this  passage  d'  and  the  cask  which 
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It  Is  desired  to  lieat  I  form  a  communication  bj 
meang  of  a  detachable  pipe,  B,  which  conuecu 
with  a  eboTt  pipe,  E',  that  Is  secured  around 
the  rassage  iT,  aa  shown  in  figures  1  and  2. 

"  The  removable  pipe  E  may  be  made  coni- 
cal, aa  represented,  ao  that  tbeopening  through 
the  bead  of  the  caslc  B  need  not  be  very  large, 
and  thia  pipe  is  provided  with  a  bow  handle,^, 
by  means  of  which  the  pipe  can  be  removed  or 
adjusted  in  place  without  liability  of  burning 
the  hands.  The  contracted  end  of  pipe  E  en- 
ters a  short  tube,  h,  which  passes  through  and 
Is  auitably  aiBzed  to  a  covering  plate,  t,  that  is 
used  to  close  or  partially  close  the  opening,  f, 
which  is  made  Inrough  the  head  of  the  cask. 
ThiH  plate  i  should  Ik  somewhat  larger  than 
the  opening  through  the  bead  of  the  cask,  and 
this  opening  should  be  of  Buch  form  as  to  ad- 
mit plate  /,  and  to  aliow  of  this  plate  being  ad- 
justed, as  represented  Id  figure  1.    When  this 


platet  is  adjusted  on  the  inDer  aide  of  the  csBk- 
head,  opposite  the  openiogs  therethrough,  ii 
IDBV  be  conflaed  in  place  bv  means  of  a  key,  k, 


which  Is  passed  belween  a  flange  formed  on  the 
projecting  outer  portion  of  the  short pipeAand 
the  bead  of  the  cask,  aa  represented  in  figures 
laitd2. 


and  allowed  to  escape  therefrom  through  ao 
opening  at  the  bottom  of  covering-plate  i,  ai 
indicated  by  the  arrows  In  figure  I. 

"When  Uie  cask  thus  subjected  has  became 
properly  heated  bo  that  the  resin  substance 
within  it  will  readily  fiow  into  the  pores  and 
cracks  or  Joints  in  the  wood,  the  pacta  i  and 
E  are  removed,  the  opening  through  the  head 
of  the  cask  properly  closed,  and  thecask  rolled 
about  until  the  melted  reaiu  has  permeated 
every  pore  and  Interstice  in   its   inside   aur- 

"  Having  thus  described  our  InventlOD,  what 
we  claim  aa  new  and  desire  to  secure  by  letters 
patent  1b 

"1st.  The  application  of  heated  air  under 
blast  to  the  interior  of  casks  by  means  sul)- 
atantially  as  described,  and  for  the  purposes 
set  forth. 

"2d.  The  use  of  a  removable  conductor,  E, 
in  combinatioa  wlib  a  furnace  and  blowing 
apparatus,  arran|red  and  operated  substantially 
aa  described. 

"  Sd.  The  tube-holding  plate  i,  In  combina- 
tion with  the  removable  pipe  E  and  blast  fur- 
nace A,  subatantialiy  as  and  for  the  purpose* 
described." 


"When  a  cask  which  it  is  desired  to  render 
Imporious  to  air  Is  adjusted  In  proper  position, 
and  a  communication  formed  between  it  and 
the  furnace  A,  as  above  described,  a  fire  Is 
made  upon  the  grate  a,  and  by  means  of  the 
tilast-fan  applied  to  the  furnace  the  heated  pro- 
ducts of  combustion  are  forced  Into  the  cask 


Infringement  ta  alleged  only  of  clalma  1 
■"da.  __    ^„. 

The  defendants  put  In  an  anawer  to  the  bill, 
a  leplicalion  was  filed,  and  proofs  were  taken 
on  Wh  aides.  The  iaaue  of  novelty  and 
patentability  was  warmly  contested.  The  prlD- 
cipal  matter*  relied  on  in  the  proofs  to  abow 
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want  of  DOYeltj  in  the  inyention  were  English 
letters  patent  No.  6901,  granted  to  C.  P.  De- 
vtux,  October  8, 1885;  English  letters  patent 
No.  9924,  granted  to  Davison  and  Symington, 
Kovember  2,  1848;  English  letters  patent  No. 
12918,  granted  to  Cochrane  and  Slate,  January 
8, 1860;  a  description  found  in  a  volume  en- 
titled •' Tomlinson's  Cyclopedia  of  Useful 
Arts,  London  &  New  York,  1854,"  Vol.  II, 
HamZir.  page  665,  and  figure  2015,  the  thing 
described  belnff  known  as  the  "  Pewterer's 
[1681  Blast;"  a  description  found  in  a  volume  pub- 
lished  at  Braunschweig,  in  1854,  called '*Hand- 
bttch  for  Bierbrauer,"  at  pages  116  to  118;  the 
Heibel  machine,  first  used  early  in  1857;  and  a 
description  contained  in  a  volume  published  at 
Leipdc,  in  Germany,  in  1861,  called  "Der 
l^brauer,"  at  page  188  et  mq. 

In  January.  1882,  the  circdit  court  held  by 
Judge  Gresham  delivered  an  opinion  in  which 
it  was  held  that  the  bill  must  be  dismissed,  on 
the  ground  that  the  patent  was  void  for  want 
of  novelty.  Gottfried  v.  Orescent  Brewing 
Co.  9  Fed.  Rep.  762,  and  22  Off.  Gaz.  Pat  Off. 
297.  The  anticipations  especially  considered 
in  the  opinion  of  Judge  Oresfiam  were  the 
Cochrane  and  Slate  patent;  the  Seibel  machine; 
tod  the  "  Bierbrauer  "  publication  of  1861.  A 
rehearing  appears  to  have  been  had  of  the  case, 
and,  in  September,  1882,  Jtt^  Gresham  de- 
livered an  o^nion  (OoUfriedv,  Oreeeent  Brefwing 
do.  18  F^.  Rep.  479),  holdmg  that  he  had  ^ven 
undue  importance  to  the  Cochrane  and  Slate 
patent,  the  Seibel  apparatus,  and  the  German 
publication,  and  that  the  patent  was  sustainable 
as  a  patent  for  mechanism.  An  interlocutory 
decree  was  entered,  in  October,  1882,  holding 
the  patent  to  be  valid  as  to  claims  1  and  2,  and 
to  have  been  infringed  as  to  those  claims,  and 
referring  it  to  a  master  to  take  an  account  of 
profits  and  damages.  On  the  report  of  the 
master,  a  final  decree  was  entered  in  favor  of 
the  plaintiff,  in  December,  1884,  for  a  money 
recovery.  From  that  decree  the  defendant  has 
appealed  to  this  court 
[165]  There  has  been,  as  appears  by  the  reports,  a 
good  deal  of  litigation  as  to  this  intent. 

In  June,  1878,  in  Oottfried  v.  Bartholomae,  8 
Ban.  &  A.  808,  in  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Dlinois, 
Judge  Blodgett  held  the  patent  to  be  valid. 
The  only  anticipating  devices  which  appear  to 
have  been  considerea  by  himwere  the  Davison 
and  Symington  patent  of  November,  1848,  and 
the  Neilson  and  various  other  hot-air  blasts  in 
smelting  furnaces. 

The  patent  was  sustained  by  the  decision  of 
the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin,  held  by  Judge 
Dyer,  December  1, 1879,  in  Gottfried  v.  Phillip 
Beet  Brewing  Co,  5  Ban.  &  A.  4,  and  17  Off. 
Gaz.  Pat.  Off.  675.  The  anticipations  con- 
sidered  in  the  omnion  of  Judge  Dyer  were  the 
device  of  one  Pierce;  the  B^k  machine;  the 
Davison  and  Symington  patent;  the  Devauz 

gitent;  the  Neilson  hot-blast  patent,  granted  in 
Dglandin  1828;  a  patent  granted  in  England 
to  one  Boville,  in  1846;  and  a  patent  granted 
in  England  to  Cochrane  and  Gkilloway,  in 
1818.  The  Cochrane  and  Slate  patent,  the 
"Pewterer's  Blast,"  the  two  German  publica- 
tions, and  the  Seibel  apparatus  do  not  appear 
to  have  been  considered  in  that  case. 
188  U.  & 


The  next  decision  was  in  June,  1881  by 
Judge  Blodgett  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illi- 
nois, in  Gottfried  v.  Conrad  Seipp  Brewing  Co, 
10  Biss.  868,  and  8  Fed.  Rep.  822.  The  ques- 
tion of  novelty  was  not  considered,  and  the 
bill  was  dismissed  on  the  ground  of  nonin- 
fringement 

Then  came  the  decisions  in  the  present  case. 

In  Gottfried  v.  Btahlman,  18  Fed.  Rep.  678, 
in  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota,  in  October,  1882,  Judges 
McCrary  and  Kelson  concurred  in  the  second 
decision  of  Judge  Gresham  in  the  present  case, 
sustaining  the  validity  of  the  patent 

It  is  sSbo  stated  that  Judge  Baxter,  of  the       [166^ 
Sixth  Circuit,  held  the  patent  to  be  valid. 

It  is  quite  apparent  from  the  face  of  the 
specification,  as  it  Is  clear  upon  the  evidence, 
that  the  process  of  flowing  naielted  pitch  on  the 
inside,  into  the  pores  and  joints  of  casks  which 
were  to  be  filled  with  spirituous  or  volatile 
liquids,  such  flowing  taking  place  while  the 
cadks  were  in  a  heated  state,  was  not  new. 
The  specification  states  that  a  difiiculty  at- 
tended such  process,  because  there  was  no 
economical  means  of  heating  the  casks  without 
burning  or  seriously  charring  their  inside  sur- 
faces. It  also  states,  that,  in  this  view,  the  in- 
vention has  for  its  object  the  preparation  of 
casks  for  receiving  the  pitch,  by  subjecting 
them  to  blasts  of  highly  heated  air,  by  means 
of  the  apparatus  described;  that  is,  the  invention 
is  of  the  apparatus.  The  specification  then  de- 
scribes it.  The  substance  of  it  is  an  apparatus 
comdsting  of  a  fan-case  arranged  outside  of  a 
furnace,  and  furnished  with  a  series  of  ro- 
tary wings  or  fans,  which  create  a  blast  of  air 
and  force  such  blast  into  a  chamber  and 
through  a  fire  built  upon  a  grate  in  the  cham- 
ber, and  thence  through  such  chamber  and  out 
of  it,  and  by  means  of  a  pipe,  into  the  cask 
which  it  is  desired  to  heat,  the  heated  producta 
of  combustion  being  thus  forced  into  the  cask 
and  then  allowed  to  escape  therefrom,  so  that 
the  cask  will  be  properly  heated  to  admit  of  the 
ready  fiow  of  the  melted  pitch  into  the  porea 
and  cracks  or  ioints  in  the  wood  in  the  interior 
of  the  cask,  when  the  cask  is  rolled  about 

The  first  claim  of  the  patent,  namely:  "  Tha- 
application  of  heated  air  under  blast  to  the  in- 
tenor  of  casks  by  means  substantially  as  de- 
scribed, and  for  the  purposes  set  forUi,"  is  a. 
claim  to  the  means  or  apparatus  described  for 
applyine  the  heated  air  under  blast  to  the  in- 
terior of  the  casks,  and  is  a  claim  for  mechan- 
ism, and  not  for  a  process.  The.  evidence 
further  shows  that  the  process  was  old,  and 
was  fully  developed  in  the  Seibel  apparatus. 
The  only  process  that  is  embodied  in  the  plaint- 
iff's apparatus  is  the  process  of  bringing  the 
heated  products  of  combustion,  impelled  by  a 
blast  or  heated  air  rushing  through  the  fire 
built  upon  the  grate,  into  direct  contact  with 
the  interior  of  the  cask,  and  with  the  pitch 
which  may  cover  the  interior. 

A  Seibel  apparatus,  as  used  in  St.  Louis  con-  . .  ^,y 
tinuously  from  1857,  was  put  in  evidence  and  [lOTJ 
has  been  produced  before  this  court  It  is  used 
by  inserting  it  within  the  cask  to  be  heated.  It 
consists  of  an  elongated  furnace  having  a 
straight  perforated  cylindrical  pipe  extending 
horizontally  the  enure  length  along  its  bot- 
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torn,  one  end  of  the  pipe  conncctinff  by  a  con- 
duit with  a  blower  on  ibe  outside,  which  drives 
a  blast  of  air  through  the  pipe,  the  blast  passing 
out  through  the  perforations  in  the  pipe  and 
into  and  through  the  fire  in  the  furnace  on  the 
top  of  the  pipe,  whence  the  products  of  com- 
bustion pa6s  into  the  cask,  into  contact  with  its 
interior  surface,  and  then  out  of  the  cask. 

The  process  of  the  Seibel  apparatus  is  the 
same  as  that  of  the  plaintiff's  apparatus.  The 
furnace  and  its  fuel  are  between  the  blower 
and  the  interior  of  the  cask.  The  heated  prod- 
ucts of  combustion,  being  the  blast  of  air 
either  wholly  or  partially  de-oxygenated,  pass 
from  the  fire  directly  into  contact  with  the  in- 
terior of  the  cask.  So  far  as  any  process  is 
concerned,  the  processes  embodied  in  the  two 
apparatuses  are  identical.  The  fact  that  in  the 
plaintiff's  apparatus  the  furnace  is  not  thrust 
into  the  cask,  and  that  the  products  of  combus- 
tion are  conducted  into  the  cask  through  a  pipe, 
does  not  affect  the  question  of  the  process. 

It  is  contended  b^  the  plaintiff  that  the  first 
claim  of  the  patent  is  for  the  process  when  ap- 
plied or  operated  by  an  apparatus  like  that  of 
the  plaintiff,  situated  outside  of  the  cask,  and 
not  within  it;  and  reference  is  made  to  the  case 
of  Lawiher  v.  Hamilton,  124  U.  B.  1  [31:8251 
as  sustaining  the  view  that  the  mechanical 
means  by  which  a  process  is  applied  may  bean 
essential  part  of  the  process,  and  that  the  proc- 
ess is  not  anticipated  unless  the  mechanical 
means  of  applying  it,  shown  by  the  plaintiff, 
existed  before,  and  were  applied  before  to 
carry  on  the  same  process,  ^ut  the  true  view 
of  the  case  of  Lawther  v.  Hamilton  is  this:  Law- 
ther's  patent  was  for  a  process  of  working  oil- 
seeds to  obtain  oil,  by  dispensing  with  the 
muller-  stones  before  used  to  complete  the 
grinding.  The  omission  of  the  muller-stones 
produced  more  oil  and  better  oil-cake.  The 
seed,  first  crushed  by  heavy  rollers,  was  passed 
directly  from  them  into  a  mixing  machine, 
without  being  operated  upon  by  muller-stones, 
which  had  before  been  used  for  grinding  and 
mixing.  The  crushing  of  the  seed  between 
powenul  revolving  rollers  was  retained  in 
Lawther^s  process,  and  the  seed  was  transferred 
immediately  from  them  to  a  steam  mixing 
machine.  This  court  said  that  while  the  in- 
vention was  that  of  a  process,  it  was  limited,  at 
least  so  far  as  the  crushing  of  the  seed  was  con- 
cerned, to  the  use  of  powerful  revolving  rollers 
to  do  such  crushing.  The  crushing  being 
stated  in  the  specification  to  be  of  such  character 
that  each  seed  was  individually  acted  upon,  aod 
the  oil  cells  were  fully  crushed  and  disinte- 
grated, the  claim  was  for  '*the  process  of 
crushing  oleaginous  seeds  and  extracting  the 
oil  theiefrom,  consisting  of  the  following  suc- 
cessive steps,  viz.:  the  crushing  of  the  seeds 
under  pressure,  the  moistening  of  the  seeds  by 
direct  subjection  to  steam,  and  finally  the  ex- 
pression of  the  oil  from  the  seed  by  suitable 
pressure,  as  and  for  the  purpose  set  forth." 
The  crushing  of  the  seed  in  the  manner  stated 
was  a  part  of  the  process.  Of  course  it  had 
to  be  done  by  some  kind  of  instrumentality, 
and  it  was  held  to  be  a  part  of  the  process  that 
the  kind  of  instrumentality  should  be  powerful 
revolving  rollers,  whose  effect  would  be  to  act 
upon  each  seed  individually,  and  fully  crush 
and  disintegrate  the  oil  cells;  but  the  instni- 
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mentality  or  apparatus  was  not  a  pari  of  the 
process,  while  the  operation  upon  each  seed 
by  the  kind  of  instrumentality  Ascribed  was  a 
part  of  the  process. 

So  far,  therefore,  as  the  first  claim  of  the 
patent  is  a  claim  to  a  process,  it  is  fully  antici- 
pated in  the  process  caiTied  on  by  means  of  the 
Seibel  apparatus. 

Considering  the  first  claim  of  the  patent  as  a 
claim  to  the  apparatus  us^  for  applying  the 
heated  blast  to  the  interior  of  ti^e  cask,  the 
apparatus  existed  before.  It  is  found  in  the 
Cochrane  and  Slate  patent  of  1850,  which  shows 
a  blast  passing  through  the  fuel  in  a  furnace, 
and  a  pipe  extending  from  the  furnace  into  the 
interior  of  a  flask  or  mould  intended  to  be 
heated,  through  which  pipe  the  blast,  consist- 
ing of  the  heated  products  of  combustion,  was 
conveyed  into  sucb  interior.  The  de-oxygen- 
ated blast  was  applied  to  the  heating  and  dry- 
ing of  the  inner  walls  of  the  receptacle  into 
which  it  was  carried.  There  was  no  invention 
in  applying  the  apparatus  to  a  cask  instead  of 
a  flask.  It  would  require  only  ordinary  me- 
chanical aptitude  and  not  invention  to  make 
the  mouth  of  the  exit  pipe  carrying  the  heated 
products  of  combustion  of  a  proper  size  to  enter 
the  bung-hole  or  other  orifice  of  a  keg  or  % 
cask,  instead  of  entering  a  flask  or  mould. 

So,  too,  the  description  of  the  "  Pewterer't 
Blast."  in  Tomlinson's  Cyclopedia  of  1854, 
shows  the  plaintiff's  apparatus.  It  is  there 
stated  that  the  pewterers  have  a  kind  of  blow- 
pipe, or  hot  air  blast,  consisting  of  a  common 
cast-iron  pot  with  a  close  cover,  containing 
ignited  charcoal,  and  termed  a  hod.  This  pot 
has  a  nozzle  leading  into  it,  which  supplies  air 
from  bellows  worked  by  the  foot,  ana  another 
nozzle  leading;  out  of  it,  which  directs  the  cur- 
rent of  hot  air  upon  the  article  to  be  soldered. 
The  drawing  of  this  apparatus  is  as  follows: 

Fig.  2015. 


In  this  apparatus  there  Is  a  blast  driven 
through  a  fire  in  a  closed  receptacle  in  such 
manner  that  the  heated  products  of  combus- 
tion are  carried  out  of  a  nozzle  and  directed 
where  needed.  Whether  the  nozzle  terminates 
in  the  air  or  in  the  interior  of  a  cask  or  keg,  or 
whether  the  de-oxygenated  blast  which  leaves 
the  nozzle  is  partially  re-oxygenated  or  not 
before  reaching  its  objective  point,  does  not 
affect  the  identity  of  the  apparatus. 

In  reference  to  both  the  Cochrane  and  Slate 
patent  and  the  "  Pewterer's  Blast"  apparatus, 
the  patentees  have  at  most  merely  applied  an 
old  apparatus  to  a  new  use,  without  any  change 
of  its  constituent  elements  or  of  its  mode  of 
operation.  In  fact,  the  defendant's  apparatus 
is  to  all  ntents  and  purposes  a  faiiJiful  copy  of 
the  *•  Pewterer's  Blast"  apparatus. 

Under  these  views,  it  must  be  held  that  the 
first  claim  of  the  patent  is  invalid. 

As  to  the  second  claim,  there  is  no  infringe* 
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meot,  tbe  defendant's  apparatus  having  no  re- 
moTable  conductor  corresponding  to  the  remov- 
able conductor  E  of  tbe  secona  claim.  The 
defendant's  rdpe  is  screwed  fast  to  tbe  furnace 
and  cannot  oe  remoyed  while  the  machine  is 
in  use.  It  is  cast  separate  from  the  furnace, 
for  oonvenience  of  renewal  in  case  of  tbe  break- 
age of  either  it  or  the  furnace.  Tbe  movable 
oonductor  E  is  described  in  the  specification  of 
tbe  patent  as  a  pipe  provided  with  a  bow- 
hanoJe,  by  means  of  which  it  can  be  removed 
or  adiusted  in  place  without  liabilitv  of  burn- 
ing the  hands.  The  defendant's  pipe  which 
enters  the  keg  or  cask  is  not  removable  or  de- 
tachable in  this  sense. 

For  these  reasons,  the  decree  of  the  Circuit 
Oourt  is  reeersed,  and  the  ease,  is  remanded  to 
^iat  court,  with  a  directum  to  dismiss  the  bill  of 
€omplaintt  with  costs. 

Bachbl  8.  Gaff,  Eztx.  of  James  W.  Gaff, 
Deceased,  et  al.,  Appts,,  «.  Matthew 
Gottfried  [No.  86]. 

SueENE  Hack  et  al,,  Appts,,  «.  Matthew 
Gottfried  [Wo.  87]. 

3ee  8.  0.  Beporter*B  ed.  170.) 

Argued  Oct.  19,  tt,  iS,  1888.    Decided  Nat. 

S,  1888. 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Indiana, 
to  review  decrees  in  favor  of  tiie  plaintift  in 
actions  for  infringement  of  letters  patent.    Be- 


Same  counsel  and  briefs  as  in  preceding  case. 

Mr.  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

These  are  appeals  by  the  defendants  in  two 
folts  brought  by  Matthew  Gottfried,  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana,  upon  the  same  patent  involved 
in  the  case  of  The  Orescent  Brewing  Co.  v.  Oott- 
ftied.  Just  decided.  Tbe  proofs  are  the  same 
as  in  that  case,  and  the  same  conclusions  are 
reached. 

The  decree  in  each  case  is  reversed,  and  each 
€ase  is  remanded  to  the  Cfircuit  Oourt,  with  a 
direction  to  dismiss  the  biU  qf  complaint,  with 
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RUDOLPH  FINZER 
<8«e  8.  C.  Reporter's  ed.  IflS-lSi.) 
Trademark^iftfHngement  of. 

In  an  aotion  to  restrain  defendant  from  aatnir  a 
.tar  on  tobacco  manufactured  by  bim,  where  Qie 
jfftorttjr  of  use  hj  complainant  extended  only  to  a 
«n  star  and  not  to  the  design  of  a  star  jrenerally. 
defendant  wiU  not  be  restrained  from  uains,  as  a 
^rade  mark,  ttie  de^  of  a  star  in  combination 
with  the  word  **lltrht"  meaninir  **8tar-liirht,"  the 
atax  being  impressed  upon  paper  and  differing  in 
ciae  and  color  from  that  used  by  oomplalnantr^ 

[No.  89  J 
Argued  OeL  B4, 18^8.       JDecided  Not.  6,  1888. 
1S8U.  S. 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  tbe  District  of 
Kentucky,  dismissing  an  action  to  restrain  the 
use  of  a  trade  mark.    Afprmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  A.  Bakewell,  on  brief  of  Mr.  Paul 
Bak6u>eU,  for  appellant: 

Plaintiff  is  entitled  to  its  preventive  remedy, 
as  his  tobacco,  by  reason  of  its  mark,  has  be- 
come known  by  tbe  name  of  that  mark. 

Ferry  v.  TrueJUt,  6  Beav.  66;  8eixo  v.  Prot- 
ezende,  L.  R  1.  Ch.  App.  Cas.  192;  Dixon  v. 
Jackson,  5  Macpherson,  826;  Be  Worthington  <k 
Oo.  Cox,  Man.  Trade  Marks  (No.  655).  881; 
Moses  V.  Sargood,  Id.  (No.  686)  864;  Celluloid 
Mfg.  Co.  V.  Oellonite  Mfg.  Co.  82  Fed.  Rep.  94; 
McLean  v.  FUming,  96  U.  S.  245  (24:828); 
Croft  V.  Day,  7  Beav.  84. 

A  trade  mark  is  protected  upon  the  theory 
that  the  person's  goods  are,  and  have  become, 
known,  so  as  to  be  distinguished  from  the  goods 
of  another  by  that  mark. 

Carroll  y,  Ertheiler,  1  Fed.  Rep.  688;  McLean 
V.  Fkming,  supra. 

One  cannot  be  allowed  to  use  names,  marks 
or  indicia  by  which  he  may  induce  purchasers 
to  believe  that  the  goods  he  is  selling  are  those 
of  another  manufacturer. 

Perry  v.  Tniefitt,  and  Seixo  v.  Provezende, 
supra;  Williams  v.  Johnson,  2  Bosw.  1;  Beg- 
Oman  v.  a  Byrne,  9  Daly,  264. 

That  the  eye  may  readily  detect  the  diif  erence 
in  the  marks,  is  no  ground  against  injunction, 
where  the  object  is  to  protect  an  established 
name  and  the  rival  mark  is  likely  to  deceive  the 
ear. 

Browne,  Trade  Marks,  2ded.  §449;  Edclstcn 
V.  Edelsten,  1  DeG.  J.  &  8.  185;  Wamsutta 
Mills  V.  Allen,  Cox,  Man.  Trade  Marks  (No. 
660),  885;  Dixon  v.  Jackson,  8  Sch.  L.  R.  188; 
Harrison  v.  Taylor,  11  Jur.  408;  Carroll  v. 
EriheUer,  1  Fed.  Rep.  688. 

Where  the  denominating  character  of  a  trade 
mark  is  a  name,  another  manufacturer  cannot 
designate  his  goods  by  words  or  marks  that  will 
give  them  that  name,  even  though  he  accom- 
panies such  name  or  mark  by  a  dinereot  device. 

McLean  v.  Fleming,  and  Carroll  y.  Ertlieiler, 
supra;  Hier  v.  Abrahams,  82  N.  Y.  519. 

A  dmilarity  which  would  be  likely  to  mis- 
lead an  ordinary  unsuspecting  customer,  is  ob- 
noxious to  the  law. 

Clark  V.  Clark,  25  Barb.  76. 

The  physical  resemblance  of  the  two  marks 
is  not  the  sole  question  for  consideration. 

Intentional  discontinuance  is  abandonment  of 
a  trademark. 

Browne,  Trademarks,  2d  ed.  584,  §  690; 
BlackweU  v.  DibreU,  14  Pat.  Off.  (Jaz.  668. 

The  question  as  to  whether  defendant's  mark 
is  likely  to  deceive,  is  not  dependent  on  proof 
of  actual  deception. 

FUld  V.  Lewis,  Scton,  4th  ed.  287;  FiUey  t. 
Fasseti,  44  Mo.  178. 

Injunction  will  be  granted  where  there  is  an 
infringement  of  the  goodwill  of  complainant's 
business,  though  defendant  has  acted  inno- 
cently and  in  good  faith. 

Dan.  Cb.  PL  &  Pr.  1649;  Amoskeag  Mfg.  Co. 
V.  8v€ar,  2  Sandf.  599;  McLean  v.  Fleming,  96 
U.  8.  251  (24:880). 

Facts  admitted  by  the  pleadings  cannot  be 
called  in  question  by  the  proofs. 

896 


UUFBEUB   COUBT   OB   THE  UNITED  STATES. 


Oct.  Tebic, 


Daniel,   Cb.  FI  &  Ft.  S8S;  Lippineott 
m^gitmi.  8  Slockt.  BS6;  Weider  v.  dark,  87 
"51;  MaTth  y.  Mitcheil.  11 C,  E,  Green,  497. 


ceived  b;  Ihe  rival  maric  is  iDCompelent.  Thia 
1b  for  tlie  court  on  compariaon  of  the  two  marlu. 

Cope  V.  Etant,  L.  R.  18  Eq.  Cas.  1S8;  Cook  v. 
BtarkvxtathiT,  13  Abb.  Pr.  S.  B.  892. 

(No  couDsel  appeared  for  appellee.) 

[183]       Mr.  Ju»tiet  Field  deiivered  the  opinion  of 
the  court: 

The  Ligf^ett  and  Myers  Tobacco  Compaoy,  a 
Corporation  created  under  the  lana  of  lUWiuri, 
manutacturea  piug  tobacco  at  St.  Louta  in  that 
State.  This  tobacco  is  put  up  for  sale  marked 
irith  s  atar  made  of  tin,  havins  fire  points  and 
a  Tonod  bole  In  ihe  centre,  and  attacbed  lo  the 
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bill  alleges  that  the  complainant  has  for 
man;  years  been  eztenaivel;  eneaged  in  moa- 
ufacluring  Ibis  plug  tobacco,  aud  in  selling  the 
aame  in  large  quantities  in  St.  Louta,  Louisville, 
and  throughout  the  United  Statea,  and  that 
every  plug  bus  been  marked  with  auch  a  star; 
that  from  the  eare  taken  in  Its  manufacture  Uie 
tobacco  baa  aciiuired  a  great  reputation,  anil 
large  quantities  are  conatSntly  required  to  aup- 
p)j  the  regular  demand;  that  by  reason  of  tbe 
diallnguisning  mark  of  thestar  upon  the  pluga, 
It  baa  become  known  to  the  trade  and  ue 
public  as  "  Star  Plug  Tobacco; "  that  the  com- 
plainant was  the  ori^ual  manufacturer  of  thia 
tobacco  with  the  deaigu  of  a  star  affixed  to  the 
pluga;  and  that  tbe  defendanc,  knowing  all 
this,  Is  manufacturing  and  selling  at  Louisville, 
Kentucky,  plug  tobacco  to  which  la  affixed  a 
round  piece  of  gilded  paper  baviu);  on  it  a  red 
star,  under  which  theword  "  Light"  is  printed; 
and  that  this  mark  ia  calculated  to  mialead  the 
trade  and  public,  and  induce  them  to  purcbase 
tobacco  from  the  defendant  aa  star  tobacco  of 
tbe  complainant,  lo  his  manifest  injury,  all  of 
which  Is  contrary  to  equity  and  good  con^ 
science.  He  therefore  praya  that  the  defendant 
may  be  enjoined  from  using  that  star  on 
plug  tobacco  manufactured  by  him. 

The  defendant  admits  these  several  allega- 
tions, except  tlie  one  aasertjng  that  tbe  com- 
plaloaut  waa  the  original  manufacturer  of  plu| 
tobacco  with  a  star  attacbed  to  the  plue;  an(_ 
the  one  asserting  that  tbe  star  used  by  Dim  is 
calculated  lo  mislead  tbe  trade  and  public  to 
purcbase  the  tobacco  manufactured  by  him  for 
tbe  tobacco  manufactured  by  the  complainant. 

Upon  tbe  first  of  these  two  points  tbe  testl- 
[184]  mony  eatabliabea  tbe  fact  that  tbe  complainant 
was theflrstperaon  louse  a  atarmadeof  tin  and 
fastened  upon  plug  tobacco  as  described  above, 
but  that  he  was  not  tbe  Srst  person  lo  use  tbe 
design  of  a  star  upon  plug  tobacco.  The  pri- 
oritv  of  use,  therefore,  by  Ihe  complainant  ex- 
teniJed  only  to  tbe  tin  star  and  not  to  tbe  design 
of  a  star  Kenerally. 

Upon  tbe  second  of  the  two  points  there  iB 
even  less  ground  to  auatajn  the  positinn  of  the 
complainant.  The  two  stars,  the  one  used  by 
tbe  complainant,  and  tbe  one  used  by  the  de- 
fendant, are  so  diSerent  in  form  and  surround- 
ings, that  it  would  not  be   possible    for  any 


size  and  color.  The  star  used  l^  the  cmn- 
pUinont  on  its  manufactured  goods  Is  onl;  a 
little  over  half  an  Inch  In  diameter,  withataols 
In  tbe  centre.  The  mark  uaed  by  the  defendant 
consists  of  a  round  paper  label  over  throe 
tourtlis  of  an  inch  in  diameter,  with  a  red  alar, 
and  the  word  "Trade"  on  one  aide  and  the 
word  "Mark"on  the  other,  in  gilded  letters  on 
a  red  background,  and  having  beneath  theatar 


has  the  glare  of  a  red  and  vellow  gilded  back- 
ground. The  Judgment  at  the  e^  upon  the 
two  Is  more  satiafactmy  than  evidence  from 
any  other  source  as  to  tne  poaaibility  of  partiM 
being  misled  so  as  to  take  one  tobacco  lor  the 
other;  and  this  Judgment  is  against  an^  such 
possibility.  Seeing  in  such  case  is  believing; 
exiatini^  differences  being  at  once  perceived  and 
remaining  on  the  mind  of  theobaerver.  There 
ia  no  evidence  that  anyone  was  ever  misled  by 
the  alleged  resemblance  between  tbe  two 
designs. 

But  In  addition  lo  the  want  of  resemblance 
In  the  Btars,  the  pluga  lo  which  they  are  r»- 
spectively  attacbed  ore  of  different  size  and 
welgLL  And  it  appears  also  that  the  name 
which  Ihe  defendant  has  tiven  to  his  plug  to- 
bacco is  "  Starlight"  instead  of  "Star"  tobacco, 
and  is  thug  distinguished  in  name  not  only  from 
other  tobacco  manufactured  by  him  which  he 
calls  "Sunlight"  and  "Moonlight"  tobacco, 
but  also  from  all  plug  tobacco  maDufactured  by 
tbe  coniplainauL 

Dcora  affiTined. 


MARTIN  L.  BUNDY,  Receiver  of  the  Hot      [10» 
SpRinas  K&TioHAi.  Bams,  Appt., 


WILLIAM  M.  COOEK 
(Sec  S.  C.  Beporter'a  ed.  18S-18IL) 
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Mlver,  the  allegation  In  tbe  blU 
mairiad  woman,  was  tbe  owner 
B  an  allegatlOD  that  she  was  tlm 
liad  capacity  to  become  the  own- 

ItM,  Divest  of  Btatutea  of  Ar. 
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allwea  that  such  married  woman 
sr  own  rljchi.  aad  aska  for  pay- 
ment out  of  auch  separale  prop- 

^.  ..J , jf  revtvoc  asks  for  a  relief  out  of 

BBBeU  received  br  ber  execuMr,  the  aue  la  ons  of 

equitable  ooffnlnuiae- 

^  [No.  4a.] 

Argiitd  Oct.  99, 1888.    Deddai  Nob.  It,  OSS. 

APPEAL  from  a  decree  ol  the  Circuit  Court 
of  tbe  United  Slates  for  the  District  of 
Kentucky,  dismissing  on  demurrerabili  to  en- 
force assessment  against  a  shareholder  of  a  na- 
tional bank.     ReTteT»r:d. 

Tlic  facts  arc  slated  iu  tbe  opinion. 
Mr.  Alex.  P.  liwmpkTey,   Oeorgt  M.  Dati4 
and  Jobo  Haaon  Brawn*  for  appellant: 
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The  action,  being  for  a  pro  rata  contribution, 
waa  properly  br  bill  in  equity. 

Kennedy  v.  Gibaon,  75  U.  8.  8  Wall  498  (19: 
476). 

To  such  a  bill  all  the  stockholders  within  the 
Jurisdiction  were  proper  parties  defendant 

U,  8,  V.  Knox,  102  U.  8.  423  ^26:216). 

There  is  no  rule  of  law  forbidding  a  feme 
€otert  to  become  a  stockholder  in  a  national 
bank,  or  to  have  bank  stock  transferred  into 
lier  own  name. 

Lfiard'i  Case,  1  De  G.  F.  ft  J.  548;  Butler  v, 
Cumpston,  L.  R.  7  Eq.  Cas.  16;  Mattheioman's 
Case,  L.  R.  3  Eq.  Cas.  781 ;  Stanwood  v,  8tan- 
uood,  17  Mass.  59;  Winskno  v.  Crocker,  17 
Maine,  29;  WeUs  v.  I^ler,  5  Post.  (N.  H.)  340. 

Personal  liability  to  contribute  in  case  of  the 
Insolvency  of  the  bank  attaches  to  a  feme  covert 
equally  with  other  stockholders. 

Jte  iteciprocity  Bank,  22  N.  Y.  9;  Irons  v. 
^[^s.  Nat,  Bank,  17  Fed.  Rep.  815,  316. 

A  feme  covert  stockholder  in  a  national  bank 
is  liable  as  any  other  stockholder. 

Hobart  v.  Johnson,  19Blatchf.  359;  Witters-?, 
Bowles,  35  Fed.  Rep.  641;  8ayles  y.  Boies,  2 
New  Eng.  Rep.  633. 

This  action  is  maintainable  in  equity. 

Kennedy  y.  Gibson,  and  U.  S,  y.  Knox,  su- 
pra. 

Mr,  B.  F.  Buckner,  for  defendant  in  er- 
ror: 

This  action  should  have  been  brought  at 
law,  and  a  court  of  equity  had  no  jurisdiction. 

Kennedy  v.  Gibson,  75  U.  8.  8  VVall,  505(19: 
478);  U.  8,  v.  Knox,  102  U.  8.  423  (26;  216); 
Com.  Dig.  Debt,  A  9;  Anon.  6  Mod.  27;  1 
Chittj,  Fl.  125,  and  cases  in  notes  k,  \,  m, 
Pel  kins*  ed. ;  Braithwaite  v.  8kinner^  Mees. 
&  W.  327;  Ric/imond  v.  Irons,  121  U.  S.  48 
(30:871);  Stanton  v.  Wilkeson,  8  Ben.  857; 
JVice  V.  Abbott,  17  Fed.  Rep.  608;  Bailey  v. 
Sitwyer,  4  Dill.  463;  Chambers  y.  Davis,  17  B. 
Men.  633. 

Mrs.  Cocke,  bein*r  a  citizen  of  Kentucky, 
could  not,  while  under  the  disability  of  cover- 
ture, make  a  valid  contract  of  subscription. 
Under  the  law  of  Kentucky  the  incapacity  of  a 
married  woman  to  contract  is  complete. 

Owens  V.  Snodfftass,  6  Dana,  280;  Falmouth 
Bndge  Co,  y.  Tibbatts,  16  B.  Mob.  687;  Bank 
of  Louiscille  v.  Gray,  8  Ky.  Law  Rep.  664; 
^§  19, 20,  chap.  24.  Gen.  Stat  25S;  §  2.  art. 
11,  cbap.  52,  Gen.  Stat.  519;  Pua7i*s  Case^  L.  R. 
13  Eq.  Cas.  566;  Phillips  y.  Covington  db  C, 
Bridge  Co.  2  Met.  (Ky.)  225;  AyUtt  y.  Asfiton, 

1  Mylne  &  C.  105;  Daniel  v.  Robinson,  18  B. 
Hon.  306;  Stuart  v.  Wilder,  17  B.  Mon.  55; 
0(Uewood  v.  Bryan,  7  Bush,  511;  Uhrig  y. 
Horstman,  8  Bush,  172;  Penn  v.  Young,  10 
Bush,  628;  BeU  y.  Kellar,  13  B.  Mon.  381; 
Jartwn  v.  Wilkerson,  7  B.  Mon.  293;  Bidwell 
y.  BoHnion,  79  Ky.  33;  Guislidber  v.  Ilairman, 

2  Bush,  321;  Jtlannon  v.  Madden,  10  Bush,  666. 
The  Act  of  Congress  neither  gives  married 

women  the  authority  to  subscribe  for  stock  in 
national  banking  associations,  nor  to  charge 
their  separate  estates  in  repect  of  the  contingent 
liability  of  shareholders  to  the  creditors  of  the 
bank. 

Sees.  5133,  5151,  R.  S.  TJ.  8.;  Cutter  v.  But- 
ter, 25  N.  H.  343;  2  Story,  Eq.  §  1401;  Hulme 
y.  Terumt,  1  Bro.  Ch.  16;  Muiray  y.  Barlee,  3 
MyL  &  K  209;  Meld  y.  S(nt>le,  4  Russ.  112; 
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Nurse  v.  Craig,  2  Bos.  &  P.  K  R  162;  Par- 
tridge  y.  Stod&r,  86  Vt.  108;  Frary  v.  Booih, 
87  V  t.  78. 

In  cases  of  suretyship  the  law  never  impHet 
ar  charge,  but  express  words  are  necessary. 

Tale  y.  Dederer,  18  N.  Y.  265:  Willard  v. 
Eastham,  15  Gray,  828;  Dale  v.  Robinson,  61 
Vt.  20;  Birschman  v.  Brashears,  79  Ky.  258; 
Coleman  v.  Wooley,  10  B.  Mon.  820. 

Mr,  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

On  the  4th  of  February,  1885,  Martin  L. 
Bundy,  Receiver  of  the  Hot  Sprines  National 
Bank  of  Hot  Springs,  in  the  State  of  Arkansas, 
filed  his  bill  of  complaint  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ken- 
tuckv,  against  William  M.  Cocke  and  Amanda 
M.  Cocke,  his  wife,  and  James  Flanagan  and 
Sue  Flanagan,  his  wife,  all  of  the  defendants 
being  allied  in  the  bill  to  be  citizens  of  Ken- 
tucky. 

The  bill  alleges  that  on  the  first  of  March, 
1884,  the  bank  was  a  corporation  created  and 
organized  under  the  National  Bankin&r  Stat- 
utes, with  a  capital  stock  of  (50,000,  divided 
into  500  shares  of  $100  each  at  their  par  value;  [186] 
that  it  had  its  office  of  discount  and  deposit  in 
the  City  of  Hot  Springs,  in  the  State  of  Ar- 
kansas; that  it  suspended  the  business  of  bank- 
ing on  the  27th  of  May,  1884;  that  .the  plaint- 
iff was  duly  appointed  receiver  of  the  bank 
on  the  second  ot  June,  1884;  and  that  on  the 
25th  of  July,  1884,  the  comptroller  of  the  cur- 
rency determined  that  it  was  necessary  to 
enforce  the  individual  liability  of  the  share- 
holders in  the  bank,  to  the  amount  of  50 
per  centum  of  the  par  value  of  its  capital 
stock,  "  and  did  make  an  order  and  requisition 
on  the  stockholders  and  each  and  every  one  of 
them,  equally  and  i  at  ably,  as  the  shares  were 
held  and  owned  by  them  respectively  at  the 
time  said  bank  suspended  and  ceased  to  do 
business,"  and  directed  the  plaintiff  "  as  such 
receiver "  to  take  the  necessary  legal  i>roceed- 
ings  to  enforce  such  assessment  against  the 
shareholders  in  said  bank,  and  each  and  every 
one  of  them. 

The  bill  then  contains  the  following  allega- 
tion: "And  your  orator  would  further  state 
that,  on  the  27th  day  of  May,  A.  D.  1884,  when 
said  bank  suspended  and  ceased  to  do  business, 
Amanda  M.  Cocke,  wife  of  WiUiam  M.  Cocke 
(both  of  whom  are  made  defendants  hereto), 
was  the  owner  of  one  hundred  shares  of  the 
capital  stock  thereof,  of  the  par  value  of  ten 
thousand  dollars,  and  the  same  still  stands  in 
her  name  on  the  books  of  the  said  association, 
on  which  the  equal  and  ratable  assessment  and 
requisition  made  by  the  comptroller  as  afore- 
saia  is  five  thousand  dollars,  with  interest 
thereon  from  the  said  25th  day  of  July,  1884: 
that  said  defendant  Amanda  is  possessed  of 
property  in  her  own  right  amply  sufficient  to 
pay  said  assessment,  but  utterly  refuses  to  do 
so." 

Then  follows  a  like  allegation  as  to  Mrs. 
Flanagan,  as  the  owner  of  twelve  shares  of  the 
stock. 

The  prayer  of  the  bill  is  that  an  account  be 
taken  of  the  shares  of  stock  held  by  each  of  the 
married  women  defendants,  respectively,  at  the 
date  of  such  suspension  and  the  assessment  and 
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reqiiisiiioii  made  by  the  Comptroller  of  the 
Currency  thereon,  and  that  a  decree  be  made 
for  the  payment  thereof  out  of  the  separate 
property  held  by  the  married  women  defend- 
ants ID  their  own  right,  as  each  may  be  foimd 
indebted,  with  interest. 

Mr.  and  Mrs.  Cocke  filed  a  demurrer  to  the 
bil ,  for  want  of  equity  and  also  for  multifari- 
ousness. The  plaintiff  then  amended  the  bill 
by  striking  out  the  names  of  Flana^n  and  his 
wife  as  defendants;  and,  in  July,  lB85.  he  filed 
a  bill  of  revivor,  based  on  the  fact  of  the  death 
of  Mrs.  Cocke  in  March,  1885. 

The  bill  of  revivor  alleges  that  when  Mrs. 
Cocke  died  she  was  a  citizen  of  Kentucky,  and 
was  domiciled  and  resident  therein;  that  she 
left  a  will  whereby  her  husband  was  appointed 
her  sole  executor  and  her  sole  residuary  legatee 
and  devisee;  that  the  will  had  been  duly  proved 
and  recorded  in  the  proper  court  in  Kentucky; 
and  that  Mr.  Cocke  had  accepted  the  terms 
of  the  will  and  taken  upon  himself  the  office  of 
such  executor.  The  bill  prays  for  the  revival 
of  the  suit  against  Mr.  Cocke  as  devisee  and 
legatee  of  his  wife  and  as  sole  executor  of  her 
will,  and  for  relief  against  him  out  of  all  assets 
received  or  held  by  mm  as  devisee  or  legatee  of 
his  wife,  or  as  executor  of  her  will. 

Mr.  Cocke  appeared  and  filed  a  demurrer  to 
the  bill  of  revivor,  for  want  of  equity.  The 
cause  was  heard  on  the  demurrer  to  the  bill 
and  the  demurrer  to  the  bill  of  revivor.  The 
court  sustained  both  of  the  demurrers,  giv- 
ing to  the  plaintift  time  to  amend  bis  bill, 
and  he  declinint;  to  do  so,  a  decree  was  en- 
tered dismissing  it  From  that  decree  Uie 
plaintiff  has  appealed. 

From  the  opinion  of  the  court,  accompany- 
ing the  record,  the  groimd  of  the  dismissal  ap- 
pears to  have  been  that  the  bill  was  defective 
m  not  alleging  that  at  the  time  Mrs.  Cocke  be- 
came a  stockholder,  she  had  the  capacity  to  be- 
come a  stockholder.  But  we  think  the  bill  is 
not  open  to  this  objection.  It  allee^es  that,  at 
the  time  the  bank  suspended,  Mrs.  Cocke 
•'was the  owner"  of  the  100  shares.  This  is 
an  allegation  that  she  was  then  the  lawful  own- 
er of  those  shares,  and  had  lawfully  become 
such  owner,  with  the  capacity  to  become  such 
owner  at  the  time  she  became  such  owner.  It 
is  consistent  with  this  allegation,  that  she  may 
have  owned  the  shares  before  she  married  Mr. 
Cocke,  or  that,  when  she  became  such  owner, 
if  she  was  then  the  wife  of  Mr.  Cocke,  she  had 
the  right  to  become  such  owner  by  virtue  of 
the  laws  of  the  State  of  Arkansas,  where  the 
bank  was  located,  in  connection  with  the  provi- 
sions of  the  statutes  of  the  United  States  in  re- 
gard to  national  banks. 

Section  4194  of  the  Digest  of  the  Statutes  of 
Arkansas,  published  in  1874  (chap.  93,  p.  756), 
provides  as  follows:  **  Sec.  4194.  A  married 
woman  may  bargain,  sell,  assign  and  transfer 
her  separate  personal  property,  and  carry  on 
any  trade  or  buFiness,  and  perform  any  labor  or 
services  on  her  sole  and  separate  account;  and 
the  earnings  of  any  married  woman,  from  her 
trade,  business,  labor  or  services  shall  be  her 
aole  and  separate  property,  and  may  be  used  or 
invested  by  her  in  her  own  name;  and  she  may 
alone  sue  or  be  sued  in  the  courts  of  this  State 
on  account  of  the  said  property,  business  or 
services."    Under  this  provision,  if  it  was  in 
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force  at  the  time  of  the  transaction,  it  would 
seem  that  Mrs.  Cocke,  when  a  married  woman, 
mifrht  lawfully  have  either  subscribed  for  or 
taken  an  assignment  of  the  shares,  they  being 
shares  of  a  national  bank  in  Arkansas,  and  the 
transaction  being,  therefore,  governed  by  the 
Statutes  of  Arkansas,  unless,  under  special  cir- 
cumstances, a  different  rule  ought  to  govern. 
MiUikm  V.  Pratt,  125  Mass.  374. 

As  the  bill  alleges  that  Mi-s.  Cocke  is  pos- 
sessed of  property  in  her  own  right  amply  suf- 
ficient to  pay  the  assessment,  and  as  the  prayer 
of  the  bill  is  for  a  decree  for  the  payment  of 
the  amount  of  the  assessment  out  of  the  sepa- 
rate property  held  by  her  in  her  own  right,  and 
as  the  bill  of  revivor  prays  for  relief  against 
Mr.  C-ocke  out  of  the  assets  received  by  him  as 
the  legatee  or  devisee  of  his  wife,  or  as  execu- 
tor of  her  will,  the  case  is  clearly  one  of  equi- 
table cognizance,  because  it  does  not  appear 
that  she  could  be  sued  at  law,  to  reach  her 
separate  property.    8  Pom.  Eq.  Jur.  g  1099. 

The  original  bill  and  bill  of  revivor  are  suf- 
ficient on  their  faces  to  call  upon  Mr.  Cocke  to 
answer  them;  and  when  all  the  facts  bearing 
upon  the  case  are  fully  developed,  the  rights  of 
the  parties  can  be  properly  adjudicated.  For 
that  reason,  we  refrain  from  considering  any 
of  the  other  questions  discussed  at  the  bar. 

The  decree  of  the  Circuit  Court  is  reversed, 
and  the  case  is  remanded  to  that  court,  with  a 
direction  to  overrule  the  demurrer  to  the  orig- 
inal bill  and  the  demurrer  to  the  bill  of  revivor, 
and  to  take  such  further  proceedings  as  may 
be  proper  and  not  inconsistent  with  this  opin- 
ion. 


HENRY  W.  JAEHNE,  Appi. 

PEOPLE  OP  THE  STATE  OF  NEW 

YORK. 

(See  8.  0.  Reporter's  ed.  189-194.) 

Statute,  uTien  partly  void— when  valid— New 
York  Penal  Code. 

L  A  legislative  Act  may  he  valid  as  to  some  olaaa- 
es  of  oases,  and  void  as  to  others. 

2.  A  general  law  for  the  punishment  of  otrenses, 
whloti  endeavors  to  reach,  by  ita  retroacti  '.  oper- 
ation, acts  before  committed,  as  well  as  to  prescribe 
a  rule  of  conduct  for  the  citizen  io  future,  is  void 
so  far  as  it  is  retrospective;  but  such  Invalidttj 
will  not  affect  the  operation  of  the  law  In  regard  to 
the  cases  which  are  within  the  legislative  controL 

8.  Section  72  of  the  New  York  Penal  Ck>de  govema 
future  cases  only,  committed  after  the  Pennl  Oodo 
took  effect. 

[No.  1409.1 
Argued  Oct,  £9, 1888.      Decided  Nov,  It,  1888. 

APPEAL  from  an  order  of  the  Circuit  Cotirt 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  denying  appellant's  peti- 
tion for  the  writs  of  habeas  corpus  and  cerium 
rari.    Affirmed. 

Reported  below,  85  Fed.  Rep.  857;  and  se« 
8.  C.  4  Cent.  Rep.  165.  108  N.  Y.  182. 

The  facts  are  stated  in  the  opinion. 

Mr.  Roarer  KL  Sherman,  for  appellant: 

Definition  of  an  ex  post  facto  law. 

Colder  v.  Bull,  8  U.  S.  8  Dall.  890  (1:650); 
Ex  parte  Garland,  71  U.  S.  4  Wall.  891  aS: 
874). 
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The  ezoesiye  sentence  is  yold  for  want  of 
ioriadiction;  and  reviewable  upon  habeas  corpus, 

Windmn-  v.  Mereig?i,  98  U.  S.  282.  288  (28: 
917):  PeopU,  Tweed,  v.  LUcamb,  60  N.  Y.  659. 

It  is  the  right  ana  duty  of  this  court  to  re- 
view, aa  an  original  question,  the  effect  of  sec- 
tion 2148  of  the  Consolidation  Act  upon  the 
body  of  the  law.  The  opinion  or  judgment  of 
the  state  courts  is  without  authority  in  the  re- 
view of  these  questions. 

Buto  V.  Mu9catine,  75  U.  B.  8  Wall.  583(19: 
498);  WiUiami  v.  La.  108  U.  8.  689  (26:596); 
Wright  V.  NagU,  101  U.  8.  794  (25:9^;  Ohio 
lAjfe  Ins,  dt  Trust  Co,  v.  IMoU,  57  U.  8.  16 
How.  416  (14:997);  Douglass  v.  Pike  Co,  101 
IJ.  S.  6»7  (25:972);  LouisviOe  etc,  R.  Co.  v. 
Palmes,  109  U.  8.  256  (27:922);  Grenada  Co.  v. 
Broaden,  112  U.  8.  269  (28:707);  Bice  v.  B,  Co. 
66  U.  8.  1  Black,  860  (17:147);  Delmas  v.  Ins. 
Co.  81  U.  8.  14  Wall.  668  (20:760);  U.  8.  llev. 
Stat  S  721;  Peoic  v.  Peck,  59  U.  8.  18  How. 
595  (15:518). 

In  hahecLs  corpus  a  federal  court  mav  go  be- 
hind the  commitment  and  Inquire  into  the  cause 
of  the  commitment. 

Ex  ParU  Jenkins,  2  Wall  Jr.  b^\ExParU 
Bifford,5  A,  L.  Reg.  659;  Be  Wong  tuna  Quy, 
2  Fed.  Rep.  624;  Ex  Parte  McCready,  1  Hughes, 
598. 

The  formal  division  of  statute  is  imimport- 
ant. 

BarreU  v.  Edrrdl,  8  Fla.  46;  Ashley  y.  Bar- 
rinaton,  1  D.  Chip.  (Vt)  848;  Com.  v.  Coding^ 
8  Met.  130;  Bryant  v.  Litermore,  20  Minn.  813; 
U.  S.  V.  Freeman,  44  U.  8.  3  How.  556  (11: 
724). 

Several  statutes  that  are  in  pari  materia  are 
to  be  construed  as  one  statute,  in  explaining 
their  meaning  and  intent. 

1  Kent,  Com.  463;  Patterson  v.  Winn,  24  U. 
8.  11  Wheat.  385,  886  (6:501);  The  Harriet,  1 
Story,  251;  U.  A  v.  Collier,  Z  Blatchf.  825; 
Bank  v.  Collector,  70  U.  8.  3  Wall.  495  (18:207); 
Va,  Coupon  Cases,  114  U.  8.  304  (29:197). 

A  later  general  Act  does  not  repeal  a  prior 
local  or  special  Act,  unless  the  legislative  in- 
tent to  repeal  be  unequivocally  expressed. 

PlBopU  V.  Quigg,  59  N.  Y.  88;  Be  Del.  db 
Hudson  Canal  Company,  69  N.  Y.  209;  Clovers- 
ville  V.  ffoweU,  70  N.  Y.  287;  Be  Evergreens, 
47  N.  Y.  216;  Be  Goddard,  94  N.  Y.  544; 
People  V.  Catholic  Protectory,  38  Hun,  127; 
1  Cent.  Rep.  820, 101  N.  Y.  195;  U.  8.  v.  Claf- 
lin,  97  U.  S.  546  (24:1082);  Gregorjfs  Case,  6 
Coke,  19  b. 

General  legislation  on  a  particular  subject 
must  give  way  to  special  legislation  on  the  same 
subject 

BtiUe  V.  Mayor,  38  N.  J.  L.  61;  BtaU  v. 
Branin,  8  Zab.  484;  PeopU  v.  Quigg,  59  N.  Y. 
88;  Boehester  v.  Barnes,  26  Barb.  662;  Dexter 
&  L,  Plank  Boad  Co.  v.  Allen,  16  Barb.  15; 
Werner  v.  German  Sav,  Bank,  2  Daly,  406; 
Com.  ▼.  Kimball,  21  Pick.  875;  Be  Goddard,  16 
Pick,  504;  State  v.  StoU,  84  U.  8.  17  Wall.  425 
(21:650);  Townsend  v.  Little,  109  U.  8.  504 
(27:1012). 

The  efficacy  of  a  law  begins  when  it  goes 
into  operation,  and  not  at  the  date  of  its  enact- 
ment 

McLaughlin  v.  Page,  8  N.  Y.  8.  R.  867. 

Messrs.  John  B.  Fellows  and  McKensie 
Semple,  for  appellees. 
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Mr,  Ohitf  Justice  Fuller  delivered  theopia« 
ion  of  the  court: 

This  is  an  appeal  from  an  order  of  the  Cir- 
cuit Court  of  the  United  States  for  the  SoutherD 
District  of  New  York,  denying  appellant's  pe- 
tition for  the  writs  of  habeas  corpus  and  certio' 
rari. 

The  petition  alleges  that  petitioner  was  con- 
victed m  the  Court  of  Oyer  and  Terminer  of 
the  City  and  CJounty  oi  New  York,  in  May, 
1886,  of  the  crime  of  bribery,  committed  as  a 
member  of  the  common  council  of  the  City  of 
New  York,  and  was  senienced  May  20,  1886, 
to  be  imprisoned  in  the  state  prison  for  the 
term  of  nine  years  and  ten  months,  and  en- 
tered upon  such  imprisonment  May  21;  that 
'*  the  only  authority  of  law  for  said  sentence 
upon  said  conviction  is  a  statute  of  the  State  of 
New  York,  passed  July  1,  1882;  and  known  as 
the  'Consoliaation  Act,  and  especially  the  2143d 
section  thereof,  by  force  of  which  the  *  Penal 
Code,*  otherwise  inapplicable,  is  made  to  ap- 
ply to  said  offense,  ana  thereby  the  offense  is 
made  punishable,  although  committed  before 
the  'Consolidation  Act*  took  effect  as  well  as 
when  committed  after,  indifferently  and  in- 
distinguishably,  by  a  maximum  imprisonment 
of  ten  years  m  state  prison;  whereas,  before 
that  Act  took  effect,  said  offence  was  punish- 
able by  a  maximum  imprisonment  in  the  peni- 
tentiary of  two  years;"  that  said  law  is  ex  post 
facto;  and  that  petitioner,  having  served  the 
full  term  of  imprisonment  which  could  law- 
fully be  imposed,  is  entitled  to  be  disci jarged. 

The  penal  Code  of  the  State  of  New  York 
took  effect  as  a  law  December  1,  1882,  and, 
under  its  72d  section^  the  maximum  punish* 
ment  for  the  crime  of  bribery  committed  by 
any  person  who  executes  any  of  the  functions 
of  a  public  office  was  fixed  at  ten  years  impris- 
onment, or  $5,000  fine,  or  both. 

The  C^ity  Consolidation  Act  was  passed  July 
1,  1882,  to  take  effect  March  1,  1883.  and  by 
section  2143'  it  was  provided-  that  the  Penal 
Code  should  have  the  same  effect  as  if  passed 
after  "  this  Act" 

By  section  100  of  the  New  York  City  Charter 

'Section  T8  of  the  Penal  Code: 

**  A  judicial  oiBoer,  a  person  who  ezeoutes  any  of 
the  fimctioDs  of  a  public  olBce  not  desifirnatea  in 
Titles  VI  and  VII  of  this  Code,  or  a  poi-son  em- 
ployed by  or  acting  for  the  State,  or  for  any  publio 
officer  in  the  business  of  the  State,  who  asks,  re- 
ceives, or  agrees  to  receive  a  bribe,  or  any  money, 
property,  or  value  of  any  kind,  or  any  promise  or 
agreement  therefor,  upon  any  agreement  or  under- 
standing that  his  vote,  opinion.  Judgment,  action, 
decision,  or  other  official  proceeding  shall  be  in- 
fluenced thereby,  or  that  ne  will  do  or  omit  any 


ears,  or  by 

more  than  five  thousand  dollars,  or  both.  A  con- 
viction also  forfeits  any  office  held  by  the  offender 
and  forever  disoualitles  him  from  holding  any  pub- 
lic office  under  the  State/* 

^Section  2148  of  the  Consolidation  Act: 
*'  For  the  purpose  of  determining  the  effect  of  thl» 
Act  upon  other  Acts,  except  the  Penal  Code.and  the 
effect  of  other  Acta,  except  the  Penal  Cotlo,  upon 
this  Act,  this  Act  is  deemed  to  have  been  enacted 
on  the  first  day  of  January,  in  the  year  eighteen 
hundred  and  eighty-two;  all  Acts  passed  after  such 
date  and  the  Penal  Code  are  to  have  the  same  effect 
as  if  they  were  passed  after  this  Act.  This  Act 
shall  tuke  effect  on  the  first  day  of  March,  eighteen 
hundred  and  eighty-three,  Tnis  Act  may  be  cited 
as  the  New  York  City  Consolidation  Act  of  Eighteen 
Hundred  and  Eighty-two." 
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of  1878«  (chap.  885,  Laws  1878),  the  cnme  of 
bribery  committed  by  a  member  of  the  com- 
mon council  subjected  him  upon  conviction 
to  imprisonment  not  exceeding  two  years,  or 
fine,  or  both. 

By  section  58  of  the  Consolidation  Act  this 
section  100  of  the  Act  of  1873  was  re-enacted. 

By  section  725  of  the  Penal  Code  "  all  Acts 
incorporating  municipal  corporations,  and 
Acts  amendmg  Acts  of  incorporation  or  char- 
ters of  such  corporation,"  were,  inter  alia,  de- 
clared not  to  be  affected  by  it,  and  recognized 
as  continuing  in  force,  notwithstanding  the 
Code,  except  so  far  as  repealed  by  subsequent 
laws. 

It  is  claimed  that  section  100  of  the  Act  of 
1873  was  not  repealed  by  the  Penal  Code,  but 
was  excepted  from  its  operation  by  section  725, 
and  contmued  in  force  for  the  four  months  be- 
tween December  1,  1882,  when  the  Penal  Code 
went  into  operation,  and  March  1,  1883,  when 
the  Consolidation  Act  took  effect,  and  that  sec- 
tion 68  of  the  latter  Act  then  replaced  it,  and 
was  not  superseded  by  section  72  of  the  Penal 
Code,  under  section  2143  of  the  Consolidation 
Act,  but  kept  in  force  by  section  725  of  the  Penal 
Code.  Or,  in  other  words,  it  is  argued  that 
section  100,  being  a  section  of  the  city  charter, 
was  saved  from  repeal  by  the  Penal  Code  by 
section  725  of  the  latter,  and  was  not  repealed 
until  by  the  subsequent  law  known  as  the  City 
Consolidation  Act,  which  took  effect  March  1, 
1883,  and  was  even  then  continued  in  force  as 
section  58  of  the  Consolidation  Act,  which  is 
identical  with  said  section  100;  and  that  at  all 
events  the  measure  of  punishment  from  De- 
cember 1,  1882,  to  March  1,  1888,  is  that  pre- 
scribed by  section  100  of  the  old  charter  and 
repeated  in  section  58  of  the  new. 

And  it  is  insisted  that  section  72  of  the  Penal 
Code,  with  the  force  and  effect  given  it  by  sec- 
tion 2143  of  the  Consolidation  Act,  under  the 
decisions  of  the  New  York  Court  of  Appeals, 
is  ex  post  facto,  and  therefore  void,  in  that 
thereby  the  maximum  punishment  by  impris- 
onment of  the  crime  of  bribery  committed  be- 
fore as  well  as  after  the  Consolidation  Act  went 
into  effect  was  changed  from  two  to  ten  years. 

In    People  v.  (T^l  [11  Cent.   Rep.   885], 


109  N.  Y.  261,  and  People  v.  Jaehne  [4  Cent 
Rep.  165],  108  N.  Y.  1»2,  it  was  held  by  the 
court  of  appeals  that  section  100  of  chapter  835 
of  the  Act  of  1873  was  not  within  the  savinic 
clause  of  section  725  of  the  Penal  Code,  but,  on 
the  contrary  was  repealed  by  that  Code  as  soon 
as  it  went  into  operation,  December  1,  1882, 
and  that  section  58  of  tl^e  Consolidation  Act, 
which  is  but  a  transcript  of  said  section  100, 
was  not  kept  in  force  by  said  section  725,  and 
was  superseded  by  section  72  of  the  Penal  Code, 
which  latter  section  was  prospective  merely, 
and  could  only  operate  upon  the  crime  of 
bribery  committed  by  a  member  of  the  com< 
mon  council  after  the  Penal  Code  took  effect. 
Accepting  the  conclusions  of  the  highest  court 
of  the  State  of  New  York  as  to  the  .operation 
of  the  Acts  in  question  in  substituting,  under 
section  72,  a  longer  term  of  imprisonment  for 
that  which  had  theretofore  existed,  it  is  clear 
that  section  72  governed  future  cases  only;  but, 
even  if  taken  in  connection  with  all  the  other 
statutory  provisions  referred  to,  it  could  be 
construed  as  also  retroactive,  as  it  was  admitted 
upon  the  argument  that  the  crime,  upon  con- 
viction of  wnich  the  petitioner  was  sentenced 
to  the  imprisonment  he  is  now  undergoing, 
was  charged  to  have  been  committed  in  1884, 
long  after  the  Penal  Code  and  the  Consolida- 
tion Act  went  into  effect,  we  perceive  no  reason 
for  the  discharge  of  the  prisoner  upon  the 
ground  that  section  72  might  be  held  invalid 
in  respect  to  a  crime  committed  between  De- 
cember 1,  1882,  and  April  1,  1883,  if  drawn 
in  question  in  a  proper  case.  The  rule  upon 
this  subiect,  which  we  consider  applicable,  is 
that  "A  legislative  Act  may  be  entirely  valid  as 
to  some  classes  of  cases  and  clearly  void  as  to 
others.  A  general  law  for  the  punishment  of 
offenses,  which  should  endeavor  to  reach  by  its 
retroactive  operation  acts  before  committed,  as 
well  as  to  prescribe  a  rule  of  conduct  for  the 
citizen  in  future,  would  be  void  so  far  as  it  was 
retrospective;  but  such  invalidity  woiild  not 
affect  the  operation  of  the  law  in  regard  to  the 
cases  which  were  within  the  legislative  control." 
Cooley,  Const.  Lim.  5th  ed.  215. 

T?ie  order  of  Uie  Circuit  Court  routing  the 
writs  was  right,  and  it  is  affirmed. 


sSectlon  100  of  the  New  York  City  Charter:  | 

•*  Every  person  who  sliall  promise,  olTer  or  give, 
or  cause,  o^:  aid,  or  abet  in  causing:  to  be  proraiscd, 
ofTerffl,  or  given,  or  furnish,  or  agree  to  furnish,  In 
whole  or  in  part,  to  anv  other  person,  to  be  prom- 
ised, offered,  or  given  to  any  member  of  the  com- 
mon council,  or  any  officer  of  the  corporation,  or 
clerk,  after  his  election  or  appointment  as  such 
olficer,  member  or  clerk,  or  before  or  after  he  shall 
have  qualified  and  taken  his  seat,  or  entered  upon 
fai<«  duty,  any  moneys,  goods,  right  in  action,  or 
otlier  property,  oranything  of  value,  or  any  pecun- 
iary advantage,  present  or  proepective,'wlth  Intent 
to  Influence  his  vote,  opinion,  Judgment  or  action 
on  any  question,  matter,  cause  or  proceedings 
which  may  be  then  pending,  or  may  by  law  be  at 
anv  time  brought  before  him  In  his  official  or  cleri- 
cal capacity,  shall  be  deemed  guilty  of  a  felony,  and 
shall,  upon  oonvlotion,  be  imprisoned  in  a  pemteDr 
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tiary  for  a  term  not  exceeding  two  years,  or  shall 
be  fined  not  exreediutr  Uve  thousand  dollars,  or 
both,  in  the  discretion  of  ilie  court.  Every  officer 
in  tills  section  enumerated,  who  shall  accept  any 
such  gift  or  promise,  or  undertaking  to  maKe  the 
same  under  any  agreement  or  understanding  that 
his  vote,  opinion,  judgment  or  action  shall  1)6  in- 
fluenced thereby,  or  shall  be  given  in  any  question, 
matter,  cause  or  proceeding,  then,  or  at  any  time 


pending,  or  which  may  by  law  be  brought  before 
him  in  ois  official  capacity,  shall  be  deemed  guiltv 
of  a  felony,  and  shall  upon  conviction  be  dlsqualf- 


\.rt.    (ft  x«.*v/iij.  ibiivi  C7UUJ1    U|rv/Li    v^vru  T  i^^uivru     9^x^  **juyvj  *«•»••— 

fled  from  holding  any  public  office,  trust,  or  ap- 
pointment under  the  City  of  New  York,  and  shall 
forfeit  his  office,  and  shall  be  punished  by  impria- 
onment  In  the  penitentiary  not  exceeding  two 
years,  or  by  a  fine  not  exceeding  five  thousand  dol- 
lars, or  both,  in  the  discretion  of  the  court.** 
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[SIZ]    JOSEPH    C.  RIDINGS  et  al.,   Admrs.   of 
Cornelius  F.  Yooiihies,  Deceased,  AppU,, 

V, 

W.  K.  JOHNSON,  Eir.  of  Samtjsl  K. 
Johnson,  Deceased,  bt  au 

<8ee  8.  a  Beporter*8  ed.  tl242D 


gage. 

"L  An  action  for  a  cancellation  of  a  sale  of  a  plan- 
tation and  its  retrocesBion,  and  to  establish  the  pri- 
ority of  a  mortgage  thereon  and  have  the  property 
aold  under  the  mortgage,  is  an  action  in  equity  and 
not  one  at  law.  The  fact  that  an  action  of  nullity 
lies  in  such  a  case  in  Louisiana,  where  the  action 
was  brought,  and  that  there  are  no  courts  of  equity 
in  that  State  does  not  vary  the  matter. 

2.  Courts  of  the  United  States  do  not  lose  any  of 
their  equity  Jurisdiction  In  those  States  where  no 
courts  of  equity  exist,  but>,  on  the  contrary,  are 
bound  to  administer  equitable  remedies  in  cases  to 
which  they  are  applicable  and  which  are  not  adapt- 
ed to  a  oommon*]aw  action. 

3.  On  an  appeal  to  liiis  court,  in  an  equH/  suit, 
the  whole  case  is  before  the  court,  and  it  is  bound 
to  decide  the  case  so  far  as  it  is  in  a  condition  to  be 
decided,  _ 

4.  In  Louisiana,  since  the  Law  of  ISBfi,  an  unre- 
corded mortgage  has  no  effect  as  to  third  persons 
not  parties  u>  the  act  of  mortgage,  even  though 
tbcy  bad  full  knowledge  of  it. 

5.  The  requirement  m  that  State,  that  a  vendor^s 
privilege  must  be  recorded  within  the  time  allowed 
oy  law,  in  order  to  give  it  priority  over  a  mort- 
gage recorded  before  it,  relates  to  the  mortgages 

gven  by  the  vendee  as  well  as  mortgages  given  oy 
e  vendor. 

8.  In  the  law  of  real  estate,  this  court  follows 
the  final  decisions  of  the  state  courts. 

[No.  44.] 
SvhmiiUd  Oct.  t9. 1888.   Decided  Nov.  19, 1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  Sutes  for  the  Eastern  Dis- 
trict of  Louisiana,  dismissing  a  bill  in  equity 
on  demurrer.    BewrBcd, 

The  facts  are  stated  In  the  opinion. 

Mr.  James  H.  Graham  for  appellants: 

The  distinction  between  law  and  equity  pre* 
Tails  in  the  modes  of  proceedings  in  the  federal 
courts  sitting  in  Louisiana. 

La.  Mut.  Ins.  Co.  v.  Tweed,  74  U.  8.  7  Wall. 
44  (19:  65);  Storpy.  UvingiUm,  88  U.  8. 18  Pet. 
859  (10:  200);  Oainee  y.  Belf,  40  U.  8.  15  Pet. 
9  (10: 642);  McCollum  v.  Eager,  48  U.  8.  2  How. 
«1  (11: 179);  Oainee  v.  Chew,  48  U.  8.  2  How. 
619  (11:  402):  Qenerei  t.  CampbeU,  78  U.  8.  11 
Wall.  193  (20: 110). 

The  fact  that  a  State  has  abolished  in  its 
courts  the  distinction  between  cases  at  law  and 
in  equity  has  no  effect  as  to  the  remedies  in  the 
federal  courts. 

Bennett  t.  Butterwarth,  52  U.  8.  11  How. 
669  (18:  869);  Thampeon  v.  Cent.  Ohio  R.  Co. 
78  U.  8  6  Wall.  184  (18:765);  Woody.  Mennen, 
9  La.  Ann.  264;  New  Orleans  Nat.  Bank  A$$o. 
T.  Le  Breton,  120  U.  8.  765  (80:  821);  Benjamin 
T.  Cavaroc,  2  Woods,  168. 

The  proceeding  by  executory  process  is  not 
a  judmnent,  in  the  sense  that  it  can  serve  as  a 
basis  for  the  plea  of  res  judicata. 

Harrod  t.  Voorhies,  16  La.  254;  Riley  t. 
Christie,  18  La.  Ann.  256. 

The  proceedings  by  executory  process  were 
illegal,  being  taken  without  a  previous  liqui- 
dation of  the  balance  due. 


Pickeregill  v.  Brown,  7  La.  Ann.  297;  SjpiHer 
y.  Their  Creditors,  16  La.  Ann.  292;  Ward  T. 
Douglass,  22  La.  Ann.  468. 

The  lien  of  the  vendor's  privilege  and  mort- 
gage is  prior  to  that  of  the  mortgages  given  to 
secure  future  advances,  the  latter  being  taken 
with  notice  of  the  former. 

Smith  y.  Lambet/i,  15  La.  Ann.  566;  Adami 
y.  Daunis,  29  La.  Ann.  815;  Patterson  t.  De  la 
Ronde,  75  U.  8.  8  WalL  292  (19: 415). 

(No  counsel  appeared  for  appellees.) 

Mfr.  Justice  Bradley  delivered  the  opinioo   l^^^ 
of  the  court: 

This  case  comes  before  us  in  a  most  unsatis- 
factory manner.  It  is  an  appeal  from  a  decree 
dismissinc;  a  bill  in  equity  on  demurrer;  and 
the  recora  is  firossly  imperfect  in  omitting  to 
set  forth  the  documents  referred  to  in  Uie  oiU^ 
and  necessary  to  a  fair  understanding  of  the 
case;  there  is  no  opinion  of  the  court  below 
showing  the  reasons  of  the  decree,  and  no  brief 
or  appearance  of  counsel  for  the  appellees  to 
explain  on  what  grounds  the  bill  of  complaint 
was  faulty  or  insufficient.  It  is  an  imposition 
on  the  court  thus  to  throw  upon  it  the  labor  of 
finding  out  for  itself  the  questions  involved, 
and  the  arguments  in  support  of  the  decree  of 
dismissal.  This  is  specially  true  where,  as  in 
the  present  case,  the  system  of  laws  out  of 
which  the  controversy  grows  is  an  exceptional 
one  and  unfamiliar  to  the  great  body  of  law- 
yers and  Judges  of  the  ooimtry. 

The  leading  facts  of  the  case,  as  stated  in  the 
bill,  are  as  follows:  in  December,  1865,  the 
original  complainant,  Cornelius  F.  Voorhies, 
sold  to  8amuel  E.  Johnson,  the  ancestor  of 
one  of  the  defendants,  the  Experiment  plantar 
tion  situated  in  the  Parish  of  Avoyelles,  and 
for  part  of  the  purchase  money  received  from 
Johnson  his  two  promissory  notes  for  $4,000 
each,  payable  at  a  bank  in  New  Orleans  on  the 
first  of  February,  1867  and  1868,  which  notes  r2  j^ 
were  secured  by  special  mortgage  and  vendor's  '' 
privilege,  reservea  in  the  act  of  sale.  This 
act  was  not  recorded  in  the  oflaoe  of  the  re- 
corder of  the  parish  until  April,  1872.  At  the 
maturity  of  the  notes  the  time  for  their  pay- 
ment was  extended  to  the  year  1871,  when 
payments  were  made  amounting  in  the  aggre- 
gate to  $2,727.  No  other  payments  have  ever 
been  made. 

On  the  6th  of  February,  1868,  Johnson 
granted  to  Payne,  Huntington  &  Co.  a  special 
mortgage  on  the  same  plantation  to  secure 
future  advances  to  the  amount  of  $80,000,  to 
aid  in  cultivating  it,  and  gave  them  his  four 
notes  for  $7,500  each.  When  Payne,  Hunt- 
ington &  Co.  took  this  mortgage  they  were  ful- 
ly aware  of  Voorhies'  right  of  mortgage  and 
privilege  on  the  plantation,  and  in  their  act  of 
mortgage  dispensed  with  the  production  of  a 
mortgage  certificate.  On  the  15th  of  March, 
1870,  voorhies  gave  Payne,  Huntington  i 
Co.  another  mortgage  on  the  same  plantation 
for  $26,000,  to  cover  $20,000,  then  acknowl- 
edged to  be  due,  and  $6,000  more  to  be  there- 
after advanced. 

After  this,  Johnson  dying  insolvent,  Payne, 
the  other  defendant,  who  was  the  head  of 
the  firm  of  Payne,  Huntington  &  Co.,  and 
assignee  of  the  mortgages  and  notes  given  to 
his  firm,  in  December,  1878,  sued  oat  an  ez- 
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ecutory  process  from  tlie  District  Court  of  the 
Parish  of  Avoyelles  for  the  full  amount  of  the 
two  mort^ges  given  to  the  firm,  namely,  $60,* 
000,  and  had  the  plantation  sold,  and  heoime 
himself  the  purchaser  for  the  sum  of  $20,210. 88, 
and  retainea  the  whole  amount  of  adjudication 
on  account  of  his  debt.  Of  these  proceedings 
Pavne  gave  no  notice  to  Yoorhies  (who  resid^ 
in  Missouri  and  was  ignorant  of  what  was  be- 
ing done),  and,  to  facilitate  the  proceed iDgs, 
procured  from  Johnson's  executor  a  written 
waiver  of  notice  of  demand,  and  notice  of 
seisure,  and  time,  and  a  consent  that  the  sheriff 
proceed  with  the  seisure  and  sale  as  if  the 
formalities  bad  been  strictly  complied  with. 

The  sale  upon  the  executory  process  was 
made  in  Februsiry,  1874,  and  a  little  over  a 
year  thereafter,  in  March,  1876,  Voorbics  filed 
the  original  bill  in  this  case,  to  which  the  de- 

[215]  fendant  Payne  demurred.  The  bill  was  then 
amended  by  filing  what  is  denominated  in  the 
record  a  supplemental  bUl,  but  which  is  more 
in  tbe  nature  of  an  amended  bill — setting  forth 
the  facts  above  stated  with  more  particularity, 
and  praying:  1,  for  a  cancellation  of  the  sale 
made  by  Yoorhies  to  Johnson,  and  a  retroces- 
sion of  tbe  plantation;  2,  if  this  should  be  re- 
fused, then,  for  a  decree  of  nullity  of  the  ex- 
ecutory proceedings  and  sale  to  Payne,  and  for 
a  recovery  of  the  amount  due  on  the  complain- 
ant's two  notes,  with  an  allowance  of  vendor's 
privilege  and  mortgage  with  priority  over  the 
mortgages  given  to  Payne,  Huntington  &  Co.; 
8,  if  the  decree  of  nullity  should  oe  refused, 
then,  that  the  complainant  might  be  decreed 
to  be  paid  out  of  the  proceeds  of  the  adjudica- 
tion to  Payne,  and  that  the  latter  might  be  con- 
demned to  pay  accordingly;  and  4,  lor  general 
relief. 

The  defendants  again  demurred,  and  the  de- 
murrer was  sustalnSl  and  the  bill  dismissed. 
As  the  demurrer  was  a  general  one,  we  cannot 
know  with  certainty  for  what  reason  it  was 
sustained  by  the  court.  There  was  a  motion 
for  rehearing;  and  the  grounds  of  that  motion 
are  spread  upon  the  record,  as  well  as  the  com- 
plainant's bnef,  presented  to  the  court  on  that 
occasion.  These  documents  lead  us  to  infer 
that  the  principal  grounds  of  objection  to  tiie 
bill  were:  first,  that  the  executory  process  had 
the  effect  of  a  judgment,  and,  being  decided 
by  a  state  court,  could  not  be  brought  in  ques- 
tion in  a  federal  tribunal;  second,  that  a  pro* 
ceeding  to  annul  a  sale  and  compel  the  vendee 
to  retrocede  the  property  should  be  an  action 
at  law,  and  not  a  suit  in  equity.  The  court 
gave  the  complainant  leave  to  amend  his  bill 
by  inserting  a  charge  of  fraud  and  a  prayer  for 
discovery,  so  as  to  give  equitable  jurisdiction; 
but  this  tbe  complainant  declined  to  do,  and 
stood  on  the  equity  of  his  bill.  Whereupon 
the  following  consent  order  was  made,  to  wit: 
"On  motion  of  the  complainant  and  of  defend- 
ants, su^^tin^  that  the  former  declines  con- 
verting his  action  into  one  for  discovery,  as 
allowed  by  the  decree  for  a  new  trial,  it  is 
agreed  that  this  case  be  again  submitted  to  the 
court  on  the  defendants'  demurrer  to  the  Ju- 
risdiction of  the  court  that  Uiis  is  not  a  case  in 

[816]  ^uity,  but  one  at  law."  Thereupon  the  court 
made  a  final  decree  dismissing  the  original  and 
supplemental  bills,  and  from  that  decree  the 
present  appeal  was  taken, 
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The  ground  on  which  the  bill  thus  seems  to 
have  been  finally  dismissed,  namely,  that  it 
exhibits  a  case  for  an  action  at  law  only,  and 
not  for  a  suit  in  equity,  is  untenable.  The 
prayer  for  a  cancelation  of  the  original  sale  by 
Yoorhies  to  Johnson  is  based  on  the  rule  of 
law  which  prevails  in  Louisiana  with  regaid  to 
commutative  contracts;  that  is,  "contracts  in 
which  what  is  done,  given,  or  promised  by 
one  party,  is  considered  as  equivalent  to,  or  a 
consideration  for,  what  is  done,  given,  or 
promised  by  the  other."  Civ.  Code,  art.  1768. 
The  Code  declares  that  "A  resolutory  condition 
is  implied  in  all  commutative  contracts,  in  case 
either  of  the  parties  does  not  comply  with  his 
engagements;  in  this  case  the  contract  is  not 
dissolved  of  right;  the  party  complaining  of  a 
breach  of  the  contract  may  either  sue  for  its 
dissolution  with  damages,  or,  if  tbe  circum- 
stances of  the  case  permit,  demand  a  specific 
performance."  (C.  C.  art.  2046.)  "The  dis- 
solving condition  .  .  .  when  accomplished^ 
operates  the  revocation  of  the  obligation,  plac- 
ing matters  in  the  same  state  as  though  the  ob* 
ligation  had  not  existed."  The  creditor  seek- 
ing to  avail  himself  of  it  is  obliged  to  restore 
what  he  has  received.  (C.  C.  2045.)  ''If  the 
buyer  does  not  pay  the  price,  the  seller  may 
sue  for  the  dissolution  of  the  sale."  (C.  0.  art 
2561.)  In  certain  cases  *The  jud^  may  grant 
to  the  buyer  a  longer  or  shorter  time,  accord- 
ing to  circumstances,  provided  such  term  ex- 
ceed not  six  months."  (C.  C.  2562.)  In  order 
to  enforce  the  resolutory  condition  there  must 
be  a  judicial  demand  and  a  regular  adjudicar 
tion.  (Hennen's  Digest,  art.  Obligations,  \lll^ 
(b),  snd  cases  there  cited).  This  resolutory 
condition  may  be  waived,  or  such  changes  may 
have  taken  place  that  the  parties  cannot  be  put 
back  into  tne  same  position  in  which  they 
were,  or  the  delinquent  party  may  have  had  a 
proper  excuse  for  want  of  promptness  in  per- 
formance; all  which  things  are  proper  to  be 
submitted  to  the  judgment  of  a  court.  In  the 
present  case,  the  complainant  offered  by  his 
bill  to  refund  all  the  money  he  had  received  on 
the  sale,  and  to  give  up  ai^  cancel  the  two  un- 
paid notes  which  he  still  held.  Now,  it  seems 
to  us  perfectly  clear  that  a  suit  for  enforcing 
such  a  condition  is  eminently  an  equitable  pro- 
ceeding. The  inquiry  necessary  to  be  made 
into  all  the  chtiumstances  of  the  case  with  a 
view  to  the  possible  exercise  of  discretion  in 
giving  to  the  defendant  further  time,  the  de- 
cree of  rescission  itself,  and  the  mutual  ac- 
counts to  be  rendered  by  the  parties  for  inter- 
est received  on  one  side  and  fruits  and  profits 
on  the  other^one  and  all— either  belong,  or 
are  suitable,  to  equitable  modes  of  relief,  and 
would  be  entirely  unsuited  to  a  common-law 
action.  The  fact  that  an  action  of  nullity  lies 
in  such  a  case  in  Louisiana  does  not  vary  the 
matter.  Such  an  action  lies  there  bc^uso 
there  are  no  courts  of  equity  in  that  State;  all 
suits  are  actions  at  law:  but,  in  the  nature  of 
things,  if  full  justice  is  to  be  done,  some  of 
these  actions  must  admit  of  lines  of  inquiry^ 
and  methods  of  relief  which,  under  the  En- 
glish system, would  be  proper  for  a  suit  in  equi- 
ty. And  it  is  settled  law  that  the  courts  of  the 
United  States  do  not  lose  any  of  their  equitable 
jurisdiction  in  those  States  where  no  such 
courts  exist;  but,  on  the  contrary,  are  bound  to 
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administer  egnitaUe  remedies  in  cases  to  which 
they  are  applicable,  and  which  are  not  adapted 
to  a  common-law  action.  Thus,  an  equitable 
title  or  an  equitable  defense,  though  allowed  to 
be  set  up  in  a  state  court,  caunot  he  set  up  in 
an  action  at  law  in  the  same  State  in  the  fed- 
eral courts,  but  must  be  made  the  subject  of  a 
suit  in  equity.  Fenn  ▼.  Eolme,  62  U.  S.  21 
How.  481  [16: 1981;  EnrtY.  ffoUingnoarth,  100 
U.  6.  100  [25:  669].  We  have  distinctly  held 
that  the  equity  Jurisdiction  and  remedies  con- 
ferred by  the  laws  of  the  United  States  upon 
its  courts  cannot  be  limited  or  restrained  by 
state  legislation,  and  are  uniform  throughout 
the  dijfferent  States  of  the  Union.  Fayru  y. 
Hook,  74  U.  8.  7  Wall.  425  [19:  260].  We 
think,  therefore,  that  the  court  erred  in  dis- 
missing the  bill  for  want  of  jurisdiction. 

There  is  still  another  ground  for  this  conclu- 
sion. The  second  prayer  of  the  bill  is  for  nul- 
lity of  the  proceedings  under  the  executory 
process,  and  for  a  recoyery  of  the  amount  due 
to  the  complainant  as  holding  a  mortgage  su- 
[218]  pcnor  in  rank  to  the  mortgages  giyen  to  rtLjne, 
Huntington  A  Co.  In  other  words,  this  is  yirt- 
ually  a  prayer  to  annul  the  sale  to  Payne,  to 
decree  priority  in  fayor  of  complainant,  and  to 
haye  the  property  foreclosed  and  sold  under 
his  mortgage  for  the  satisfaction  of  his  debt. 
If  not  in  words,  this  is  the  effect  that  would 
be  giyen  to  the  prayer  in  yiew  of  the  prayer 
for  general  relief.  Surely  it  cannot  be  disput- 
ed that  this  is  a  prayer  for  equitable  relief. 

Therefore,  if  there  was  nothing  more  in  the 
case  than  the  question  of  jurisdiction,  we  should 
be  obliged  to  reyerse  the  decree  at  once,  and 
send  the  case  back  for  further  proceedings. 
But  on  an  appeal  in  an  equity  suit,  the  whole 
case  is  before  us,  and  we  are  bound  to  decide 
it  so  far  as  it  is  in  a  condition  to  be  decided. 
The  bill  was  dismissed  on  demurrer  for  want 
of  jTuisdiction.  Though  the  court  below  may 
haye  erred  in  dismissing  it  on  this  ground,  yet 
if  we  can  see  that  there  is  any  other  ground  on 
which  it  ou^ht  to  be  dismissed,  for  exaniple, 
want  of  equi^  on  the  merits,  we  must  affirm 
the  decree.  This  makes  it  necessary  that  we 
should  go  into  a  further  examination  of  the 
case  made  by  the  bill  and  supplemental  bilL 

As  before  stated,  we  are  laboring  under  a 
great  deal  of  embarrassment  on  account  of  the 
imperfect  condition  of  the  record,  and  the  ab- 
sence of  any  indication  on  the  part  of  the  de- 
fendant as  to  the  grounds  on  which  the  bill  is 
objected  to.  But  we  think  sufficient  appears 
to  enable  us  to  form  a  tolerably  satisfactory 
conclusion. 

Fini,  let  us  examine  the  main  ground  of 
complainant's  claim  to  relief,  namely:  that  his 
yendor's  priyilege  and  mortgage  is  superior  in 
right  to  that  created  by  the  mortgages  g^yen  to 
Payne,  Huntington  &  Co.,  and  hence  that  he 
is  not  bound  by  the  foreclosure  of  their  mort- 

Sges  by  means  of  the  executory  process.  If 
is  ground  is  untenable,  if  he  has  no  such  su- 
perior right,  the  main  support  of  his  case  is 
taken  away.  And,  of  course,  we  must  take 
the  case  as  it  is  made  by  his  own  showing. 

Since,  as  we  haye  seen,  the  complainant 

failed  to  haye  his  act  of  sale,  by  which  he  re- 

[219]     lenred  the  yendor's  priyilege  and  mortgage, 

recorded  until  April,  1872,  more  than  six  years 

after  its  date,  and  the  mortgages  were  giyen  to 
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Payne,  Huntington  &  Co.  in  the  mean  time» 
namely,  in  February,  1868,  and  March,  1870, 
they  haying  full  knowledgis  of  his  right,  the 
question  is  raised,  which  was  once  much  moot- 
ed in  Louisiana,  whether  an  imrecorded  mort- 
gage or  conyeyance  has  priority  oyer  a  subse- 
quent one  taken  by  a  person  who  has  full 
knowledge  of  the  first.  The  conflict  of  opin- 
ion probably  arose  from  yariations  in  the 
phraseology  of  different  laws  standing  concur^ 
rently  on  the  statute  book.  In  1808  the  first 
Code  was  adopted,  and  in  the  section  rdatine 
to  the  registering  of  mortgages,  it  was  declared 
that  to  protect  the  good  faith  of  third  persons 
ignorant  of  the  existence  of  mortgages,  and  to 
prevent  fraud,  conyentional  and  judicial  mort- 
gages should  be  recorded,  or  entered  in  a  pub- 
uc  oook  k^t  for  that  purpose,  within  six  days 
from  their  date,  when  made  in  New  Orleans, 
and  one  day  more  for  every  two  leagues  dis- 
tance therefrom;  and  that  if  such  recording 
was  made  within  that  time,  it  shotild  have  e^ 
feet  against  third  persons  from  the  date  of  the 
mortage;  but  if  not,  the  mortgage  should 
"have  effect  against  third  persons,  being  bona 
flde,  only  from  the  day  of  such  recording." 
Code  of  1808,  p.  464,  art.  62.  This  law  un- 
doubtedly dispensed  with  inscription  as  against 
thud  persons  having  notice  of  the  mortgage; 
for  they  could  not  pe  said  to  take  in  good  faith 
a  subsequent  incumbrance  antagonistic  to  the 
mortgage.  But  not  long  after  the  adoption  of 
the  Code  (March  24,  1810),  an  Act  was  passed 
declaring  that  no  mortgage,  and  no  notarial 
act  concerning  immovable  property,  should 
have  any  effect  against  third  persons  until  re- 
corded m  the  office  of  the  judge  of  the  parish. 
8 Martin,  Dig.  188; 2 MoreauLislet, 285.  This 
was  certainly  peremptory  language,  and,  taken 
literally,  gave  no  room  for  indulgence  in  favor 
of  an  unrecorded  mortgage  against  thhrd  per- 
sons, whether  they  had  knowledge  of  it  or 
not. 

Then  came  the  Code  of  1825,  which  repeated, 
in  substance,  the  provision  of  the  Code  of  1808, 
declaring,  in  articles  8814  and  8315,  that  mort- 
gages are  only  allowed  to  prejudice  third  per- 
sons when  they  have  been  publicly  inscribed 
on  records  kept  for  that  purpose;  but  that  by 
the  words  "third  persons'^  are  to  be  understood 
aU  who  are  not  parties  to  the  act  or  Judgment 
on  which  tbe  mortgage  is  founded,  and  who 
have  deait  mth  the  debtor  either  in  ignorance  of 
the  right  or  before  it$  exietenee.  This  again 
opened  the  door  for  indulgence.  But  two 
years  later  (March  20, 1827)  an  Act  was  passed 
relating  to  conveyances  in  New  Orleans,  de- 
claring that,  whether  executed  before  a  notary 
or  by  private  act,  they  should  have  no  effect 
ag^nst  third  persons  but  from  the  day  of  their 
being  registered.  2  Lislet,  808.  And  in  1855 
an  Act  was  passed  declaring  that  no  notarial 
act  concerning  immovable  property  should 
have  any  effect  against  third  persons  until  the 
same  should  have  been  recorded  in  the  office  of 
the  parish  recorder  or  register  of  conveyances 
of  toe  parish  where  the  property  was  situated; 
and  that  all  sales,  contracts  and  judgments  not 
so  recorded  should  be  utterly  null  and  void  ex- 
cept between  the  parties  thereto;  and  that  the 
recording  might  be  made  at  any  time,  but 
should  only  imect  third  persons  from  the  time 
of  the  recording.    (Acts  of  1855,  p.  885;  Rev. 
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Stat.  1870,  p.  617.)  In  the  same  direction*  on 
the  revision  of  the  Code  in  1870,  the  last  clause 
of  article  3315  (now  8843),  whic^i  made  Uie  ig- 
norance of  third  persons  a  factor  in  the  re- 
quirement of  registry,  was  omitted,  and  the 
provisions  of  the  Act  of  1855  were  inserted  as 
new  articles  in  the  Code  under  the  numbers 
2264,  2265,  2266. 

Under  these  chandng  and  inconstant  con- 
ditions of  the  textuu  law,  the  Supreme  Court 
of  Louisiana  for  a  lone  time,  though  wiUi  oc- 
casional opposition  ana  dissent,  maintained  the 
doctrine  tbat  actual  knowledgie  of  a  prior  un- 
recorded title  or  mortgage  is  equivalent  to  the 
registry  of  it,  or  to  notice  resulting  from  such 
registry,  so  far  as  the  person  having  such 
knowledge  is  concerned.  The  cases  holding 
this  view  arc  collected  in  Hennen's  Digest  (eo. 
1861),  tit  Begistry  HI.  (a),  (1),  D.  The  last 
cases  firmly  adhering  to  this  doctrine  were 
8toan  V.  Moore^  14  La .  Ann.  845,  decided  in  1859; 
and  8mWi  v.  Lambeth.  15  La.  Ann.  566,  de- 
cided in  1860.  Chitf  JwUce  Merrick  dissented 
in  the  former  case,  holding  to  the  literal  inter- 
pretation of  the  Statute  of  1855  as  **  the  last 
expression  of  the  legislative  will  upon  the  sub- 
Jept."  This  court  followed  the  Louisiana  de- 
cisions in  Patterson  y,  Dela  Bmde,  75  U.  S. 
18  Wall.  292  [19: 415],  decided  as  late  as  De- 
cember Term,  1868. 

But  in  1869  the  tide  turned,  and  the  Supreme 
Court  of  Louisiana  came  around  to  Ohief  Jus- 
tice Merrick's  view,  and  in  the  cases  of  AiUon 
d  Koontz  V.  Janney,  21  La.  Ann.  204,  and 
Harang  v.  Flattemier,  21  La.  Ann.  426  held  to 
the  strict  construction  of  the  law,  namely: 
that  an  unrecorded  mortgage  was  void  as 
against  third  persons  even  though  they  knew 
of  such  mortgage.  The  same  ruling  was  made 
in  Roehereau  v.  Dupaeseur,  22  La.  Ann.  402. 
Jja  all  of  these  cases  the  prior  mortgages  were 
actually  recited  in  the  subsequent  ones,  and 
yet  lost  their  rank  as  against  subsequent  mort- 
gages by  reason  of  not  being  reinscribed  in 
proper  time.  These  decisions  have  been  fol- 
lowed by  a  long  series  of  others  to  the  same 
purport.  Bee  Lity  v.  Menti,  23  La.  Ann.  261; 
aueeemon  of  Simon,  do.  534;  Oaiennii  v.  Oai- 
enniif  24  La.  Ann.  79;  Bodiereauy.  Delacroix, 
26  La.  Ann.  584;  ViUavaeo  v.  Walker,  28  La. 
Ann.  775;  Adame  v.  Daunie,  29  La.  Ann.  815; 
Wateon  v.  Bondurant,  80  La.  Ann.  11. 

We  may  therefore  regard  it  as  the  settled 
jurisprudence  of  Louisiana  that,  at  least  from 
and  since  the  passage  of  Uie  Law  of  1855,  an 
unrecorded  mortgage  has  no  effect  as  to  third 
persons  not  parties  to  the  act  of  mortgage  or 
judgment,  even  though  they  bad  full  Knowl- 
edge of  it.  The  registiT  seems  to  be  intended 
not  merely  as  constructive  notice,  but  as  essen- 
tial to  the  validity  of  the  mortgage  as  to  third 
persons. 

It  is  interesting  to  know  that  this  result  co- 
incides with  the  doctrine  of  the  French  iurists, 
deduced  from  the  Code  Napoleon,  article  2134 
of  which  declares,  that  '^Between  creditors,  a 
mortgage,  whether  legal,  judicial  or  conven- 
tional, has  no  rank  except  from  its  inscription 
by  the  creditor  on  the  records  of  the  custodian. 
In  the  form  and  manner  prescribed  by  law," 
saving  certain  enumeratea  exceptions,  not  re- 
lating to  the  matter  in  hand.  See  Paul  Pont, 
PrivU^ges  &  Hypoth^ques,  arts.  727, 728. 
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Privileges,  especially  the  vendor's  privilege, 
and  other  privileges  affecting  immovable  i»op- 
erty,  have  undergone  much  the  same  course  of  [222] 
legislative  restriction  as  that  imposed  upon 
mortgages.  Originally  nearly  all  privileges, 
being  created  by  the  law  itself,  were  valid  and 
effective  without  any  public  registry.  But 
such  secret  liens  often  produced  unjust  effects, 
and  legislation  has  been  resorted  to  for  the  pur- 
pose of  avoiding  this  evil.  The  Civil  Code  of 
1825  declared  that  *'The  vendor  of  an  immov- 
able or  slave  only  preserves  his  privilege  on  the 
object  when  he  has  caused  to  be  duly  recorded, 
at  the  oflace  for  recording  mortgag^,  his  act  of 
sale,  in  the  manner  directed.  The  lien,  or 
privilege,  of  laborers,  mechanics  and  contract- 
ors was  subjected  to  a  like  restriction;  and  as 
to  both  kinds,  it  was  declared  that  they  must 
be  recorded  within  six  days  from  date,  an  ad- 
ditional day  being  allowed  for  evc»y  two 
leagues  distance  from  the  place  where  tiie  act 
was  passed  to  that  where  the  register's  office 
was  kept;  and  if  not  recorded  within  the  time 
limited,  they  should  have  no  effect  as  a  privi- 
lege, ^at  is,  should  confer  no  preference  over 
creditors  who  had  acquired  a  mortgage  in  the 
mean  time  and  recorded  it;  but  would  be  good 
against  third  persons  from  the  time  of  being 
recorded.  Civ.  Code,  arts.  8288-41.  This 
was  the  law  in  force  when  Yoorhies  sold  the 
plantation  to  Johnson,  and  when  Johnson  gave 
his  first  mortgage  to  Payne,  Huntington  &Co. 
In  August,  ~18o8,  a  new  Constitution  was 
tidopted  in  Louisiana,  by  the  123d  article  of 
which  it  was  declared  that  the  Legislature 
should  provide  for  the  protection  of  the  rights 
of  married  women  to  their  dotal  and  para- 
phernal property  and  for  the  registration  of  the 
same;  but  that  no  mortgage  or  privilege  should 
thereafter  affect  third  parties  unless  recorded 
in  l^e  parish  where  the  property  to  be  affected 
was  situated;  and  that  tadt  mortgages  and 
privileges  then  existinff  in  the  State  should 
cease  to  have  effect  aaunst  third  persons  after 
the  1st  of  Januarv,  1870,  unless  duly  recorded; 
and  that  the  Legislature  should  provide  by  law 
for  the  registration  of  all  mortgages  and  privi- 
leges. The  Legislature  was  not  slow  to  obey 
this  constitutional  injunction.  In  September, 
1868,  it  passed  a  law  amending  the  sections  of 
the  Code  recited  above,  and  dianging  article 
3240  so  as  to  make  the  privileges  referred  to, 
namely,  those  of  a  vendor  of  an  immovable, 
and  of  laborers  and  mechanics,  valid  against  [SS3X 
third  persons,  only  from  the  time  of  recording; 
thus  taking  away  the  retroactive  effect  of  a 
registry  wmch  it  previously  had  when  made 
within  the  prescribed  time.  In  March,  1860, 
a  further  law  was  passed  providing  for  the 
registry  of  the  privileges  of  married  women 
for  their  dotal  and  paraphernal  rights,  and  de- 
claring that  all  persons  entitled  to  a  mortgage 
or  privilege  on  the  propertv  of  another  shiul 
cause  it  to  be  recorded  In  the  mortgage  book 
of  the  parish;  which  recording,  it  was  de- 
clared, shall  have  the  effect  of  operating  a 
mortgage  or  privilege  on  the  property,  but  no 
other  effect  These  provisions  were  subse- 
quentiy  incorporated  in  the  Revised  Code, 
adopted  in  March,  1870,  and  article  8241  (now 
8274)  was  further  amended  by  declaring  that 
no  privilege  shall  confer  a  preference  over 
creditors  who  have  acquired  a  mortgage  unleea 
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nooided  od  the  day  ttw  contract  vu  entered 
Into. 

All  tbese  amendmeDta  of  the  law  have  been 
iDterpreted  aod  admioittered  bj  the  courts  of 

LouUiana  Id  sucb  a  manaer  u  to  give  them 
their  full  literal  effect.  See  Lombai  v.  Collet, 
SO  La.  Ann.  TQ;  Marmillon  v.  AriAinard,  H 
La.  Ann.  610;  GayT.  Bonard,  27  Lb.  Ana. 
2D0;  Id.  £48;  Morriton  y.  Cittxtm  Bank,  Id. 
401;  BaaxuAon  of  Man,  29  La.  Ann.  412;  Lo- 
gan V.  EtTbert.  80  La.  Ann.  727;  Sloeomb  v, 
SogiRio.  30  La.  Ann.  838;  Oay  t.  Daigre,  Id. 
1007:  OallavgAer  t.  Belfrea  Congregation,  83 
La.  Ann.  829;  Gitarunite/iv.  Stlnva  Congrega- 
ft'on.  80  La.  Ann.  272. 

An  examination  oF  these  cases  BhowB  that 
tlie  requirembQt  tbat  a  vendor's  privilege  must 
be  recorded  within  the  lime  allowed  i>j  law 
<thati8,  within  aizdajB  from  date,  prior  to  1870: 
kud  on  the  day  ot  the  dale,  since  1870)  In  or- 
der lo  give  it  priority  over  a  mortgage  record- 
ed before  It,  relatea  to  mortgagee  given  by 
the  vendee  as  well  as  mongaKes  given  by  the 
vendor.  According  to  the  oeciaona,  the  act 
of  sale  pa.Mcs  the  property  to  the  purchaBcr 
whether  recorded  or  not,  so  that  be  can  make 
valid  mortgages  on  it,  as  well  oa  subject  ft  lo 
Jadgments  against  him;  but  unless  recorded  tn 
the  office  of  the  register  of  mortgages,  it  does 
Wi  not  preserve  the  vendor's  privilege.  It  wa^  at 
one  time  held  otherwise,  namely:  that,  If  the 
Tendor's  privilege  was  recorded  simultaneously 
with  the  act  of  sale  (which  it  always  Is  when  it 
li  contained  In  the  act  of  sale),  the  privilege  was 
Kssonabiy  recorded  to  preserve  It  In  lulllorce. 
Bociereau  v.  CcHomb,  27  La.  Ann.  837;  Jwmon- 
(tjb  v.  Stan,  Id.  401.  But  these  decisions 
were  overruled  In  subseqoent  cssea.  Oal- 
ioupfter  V.  Hd>reu  Congregation,  85  La.  Ann. 
829;  Ginanmitch  v.  Btbrtu  Qmgregation,  86 
La.  Ann,  272, 

The  doctrine  of  the  French  Jurists,  deduced 
from  the  Code  Napoleon,  corresponded  sub- 
itsnlialiy  with  the  decisions  in  Rochereau  v. 
(Momb  and  JumtmvilU  v,  SAarp.  The  text  of 
the  Code  was  nearly  the  same  as  that  of  the 
Louistana  Slaiutes.  ArL  2106  declares  that 
"Between  creditors,  privfleges  have  no  effect 
on  ImmoTabtes,  except  when  they  are  made 
pnbllc  by  inscription  on  the  records  of  the  cus- 
todian of  monpiges,  in  the  manner  prescribwi 
by  law,  and  to  be  computed  from  the  date  of 
such  Inscription,"  subject  lo  the  exceptions 
enumetsled,  which  do  not  affect  the  present 
queaUon.  See  Paul  Pont,  Priv.  &  Hypoth- 
tquea,  arts.  253,  253,  etc.  But,  of  course,  In 
the  law  of  real  estate  (immovables)  we  are  to 
follow  the  final  decisions  of  the  state  conrla. 
Thaiaa-  V.  Potedt  19  V.  8.  6  Wheat.  119 
[5:  B21];  Beavregard  v.  JTew  Orleam,  58  U.  8. 
WHow  497  [15:4691;  Suvdamy.  WiUiamton, 
«  U,  8.  24  How.  427  [16:  7421;  FairJUldy. 
OaUalin  Co.  100  U,  8. 47 [25: 544]:  Bondurant 
».  VatKn.  108  TJ.  6.  281  [26:447]:  Eniield  V. 
A^B,  110  U.  8.  680  [30: 528]. 

Prom  this  review  oi  the  Loul^ana  law  of 
wpsliy  as  applied  to  mortgages  and  privileges, 
it  a  deir  Ihat  Voorhies,  by  negleclinjt  lo  record 
JM  «l  of  sale  nntU  1873,  lost  the  priority  of 
h»  »«idor's  privilege  and  mortgage  as  agidost 
^^K,  Huntington  &  Co.,  provided  they  re- 
ewpM  their  mortgages  laten  In  1868  and  1870; 
UM,  In  that  case,  Ihey  had  a  perfect  right  to 


without   making  Voorhies  a  party  I.    

morlzages  contained  Ihepoet  d»  -non  alienando. 
But  here  again  the  defects  of  the  record  pre- 
vent us  from  knowing  the  truth;  defects  which 
the  appellee,  Payne,  could  have  had  remedied 
had  he  given  any  attention  to  this  appeal,  and  r«oKi; 
required  the  acts  of  sale,  and  the  proceeding*  L*cBJ 
referred  to  In  the  bill  of  complaint,  to  be  re- 
turned to  tbls  court  As  It  is.  we  do  not  know 
that  Payne,  Huntington  &  Co.  did  record  their 
mortgages,  nor  whether  they  contained  th« 
pact  de  non  aliimando.  As  the  case  stands  be- 
fore us  it  does  not  appear  that  they  were  ever 
recorded,  or  that  they  contained  the  pact.  If 
neither  of  these  things  took  place,  then  the 
complainant  is  entitled  to  at  least  a  portion  of 
the  relief  which  he  seeks.    He  Is  entitled  to 


•.,  being  a  prior  morigagee  from  the  time  of 
recording  the  act  ot  s^e,  he  is  not  bound  I^ 
the  proceedings  on  the  executory  process  to 
which  he  was  not  a  Mrty.  Dupcuieur  v.  Bo- 
thereat.  88  U.  8.  21  Wall.  180  [32;  588];  Joafc- 
wn  V.  lAidtling,  Id.  610  [4S21.  He  Is  hsrdly 
Id  a  position  lo  ask  for  e  rescission  of  bis  sale  to 
Johnson,  whether  bis  privilege  aod  mortgage 
have  been  prescribed  or  not,  for  it  hsa  been 
held  by  (he  Supreme  Court  of  Louisiana  that  tba 
parties  lo  the  sale  and  the  recission  must  be  the 
same.  AuguiUiIn».Co.  v.  i^ic^-uiiotf,  SLa.Ann. 
75,  The  suit  Is  now  properly  against  Payne, 
as  well  as  the  executor  of  Johnson,  and  Payne 
is  not  one  of  the  pertlea  to  the  act  of  kl1& 
However,  on  this  point  we  give  no  opinion. 

Tht  decree  of  the  Otreuit  Court  mutt  be  ra- 
versed  and  the  cause  remanded,  with  instruc- 
tions lo  overrule  the  demurrer,  and  to  give  the 
defendants  leave  to  answer  the  bill,  with  such 
further  proceedings  as  law  and  equity  m^  re- 

In  the  Hatter  of  DAVID  8.  TERRY,         ''""'' 
PgNfioner. 

(See  &  O.  BepoTtei's  ed.  »>-«U. ) 

Habeas  corpus— fMtt'fiim — eoatempt—jvritdio- 
ti<m — breach  <f  the  peaee—proeeedingt  to  pun- 
iA  for  contempt — retieto — tricU. 


a  writ  of  tkabea* 


L  Tbls  oourt  bas  pt 


under  or  by  ct . 
Btates,  and  of  pergons 
tlon    of   the  ConsUtu 

£.  If  It  appean  from  tbe  petlUon  Itself  tbU  tlw 
party  li  not  entitled  thereto,  the  writ  need  not  ba 
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upon  such  facts  is  not  open  to  inquiry  or  review  in 
proceeding  by  habeas  eorpuw. 

8.  The  retirement  of  the  petitioner  from  the  court 
room,  into  another  room  of  the  same  building,  after 
he  bad  been  guilty  of  misbehavior  in  the  presence 
of  the  court,  and  had  violently  obstructed  the  ex- 
ecution of  its  lawful  order,  did  not  defeat  the  Juri8« 
diction  which  it  possessed  to  order  on  the  same 
day  his  immediate  imprisonment,  without  other 
proof  than  that  supplied  by  its  actual  knowledge 
and  view  of  the  fftcts,  and  without  examination  or 
trial  in  any  form. 

[No.  6.] 

Submitted  Oct  18, 1888.   Decided  Nov.  1£,  1888, 

APPLICATION  to  this  court  for  a  writ  of 
habeas  corpus  to  relieve  petitioner  from  im- 
prisonmeot  under  an  order  from  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  California,  for  contempt  of  that 
court     Denied, 

Reported  below,  36  Fed.  Rep.  419. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  Shellabari^r  and  J. 
M*  Wilsoiit  for  petitioner: 

As  the  jurisdiction  of  the  circuit  court  is  lim- 
ited, a  case  is  without  its  Jurisdiction  unless  the 
contrary  affirmatiyely  appears. 

Grace  v.  Am.  Cent.  Ins.  Co.  109  U.  S.  283 
(27:  936);  Turner  v.  Bank  of  N.  A.  4  U.  8.  4 
ball.  8  (1:  718);  Ex  parte  Smith,  94  U.  8. 
465  (24: 165);  Robertson  v.  Cease,  97  U.  8.  646 
(24: 1057);  Bors  v.  Preston,  111  U.  8.  255  (28: 
420). 

The  record  fails  to  disclose  Jurisdiction,  since 
it  (ails  to  show  that  notice  was  served  upon 
the  contemner,  and  further  fails  to  show  thut 
he  was  present  in  court  when  he  was  con- 
demned. 

Ex  parte  Kearney,  20  U.  8.  7  Wheat  41  (5: 
892);  Hayes  v.  Fischer,  102  U.  8.  122  (26:  96); 
Be  Chiles,  89  U.  8.  22  Wall  168  (22:  822); 
Stimpson  v.  Putnam,  41  Vt.  248;  Worden  v. 
Searls,  121  U.  8.  14  (80: 853);  Ex  parte  Fisk, 
118  U.  S.  718  (28: 1119). 

Before  coDviction  in  a  criminal  prosecution 
for  contempt,  there  must  be  opportunity  to  be 
heard. 

Relator  had  gone  away  from  the  court  and 
bad  no  knowleoge  or  suspicion  that  he  was  be- 
ing prosecuted  for  contempt  until  after  he  was 
condemned  in  his  absence. 

Notice  of  some  kind  is  vital. 

Bag^s  Ccue,  11  Coke,  99  a:  Bex  y.  Cam- 
oridge  University,  1  Str.  567;  Cooper  v.  Board 
{(f  Works,  14  C.  B.  N.  S.  194;  Meade  v.  Deputy 
Marshal,  1  Brock.  824;  Qoetcheus  ▼.  Matthew- 
son,  61  N.  Y.  420;  Windsor  v.  Me  Veigh,  98  U. 
8.  277  (23:  914);  McVeigh  v.  U.  S.  78  U.S. 
11  Wall.  267  (20:  81);  St.  Clair  v.  Cox,  106 
U.  8.  856  (27: 225);  Pana  v.  Boufler,  107  Q.  S. 
545  (27: 430):  Beg.  v.  Dyer,  1  Salk.  181,  6  Mod. 
41;  Cases  collected  in  8  Mod.  154,  note  (a); 
Bex  V.  Benn,  6  T.  R  198;  BexY.  Venahles,  2  Ld. 
Ravm.  lAOlxBex  v.  Simpson,  1  Str.  40;  i?«rv. 
AUington.  Id.  678;  Bex  v.  Earwood,  2  Str.  1088; 
8  Burr.  1716,  1768;  Bex  v.  Constable,  7  Dow.  & 
By,  K.  B.  668;  S.  0.  8  Dow.  &  Ry.  M.  C.  488. 

An  alleged  contempt  in  the  face  of  the  court, 
and  not  then  and  there  instantly  punished  b^v 
the  court,  and  which  remained  unnoticed  until 
after  the  offender  had  left  the  court,  can  only 
be  prosecuted  vipon  and  after  notice  and  due 
Accusation  and  opportunity  to  defend. 

Be  PoUard,  L.  R  2  P.  C.  Cas.  106;  Beg.  v. 
Archbishop  of  Canterbury,  1  EIL  &  Ell.  554; 

406 


Cdpd  V.  Child,  2  Cromp.  &  J.  556;  King  v. 
Cambridge  Universih/,  8  Mod.  154;  Case  of 
Foote,  18  Pac.  Rep.  678;  22cr  v.  Harris,  Comb. 
447;  People  v.  Winchell,  7  Cow.  525;  Pi^  v. 
Clark,  1  Park.  C.  R.  361;  State  v.  Hughes,  2 
Ala.  102;  Hooker  v.  Com.  13  Gratt  763;  People 
V.  Kohler,  5  Cal.  72;  Lofft  400;  Ld.  Raym. 
267;  1  Salk.  400;  Skinn.  684. 

The  record  must  show  affirmatively  that  the 
defendant  was  then  present. 

Hamilton  v.  Com.  16  Pa.  129;  Dunn  y.  Com. 
6  Pa.  384;  State  v.  MaUhews,  20  Mo.  55;  Scaggs 
V.  State,  8  Smedes  &  M.  722;  Safford  v.  Peo- 
pie,  1  Park.  C.  R  474;  KeUy  v.  Slate,  3  Smedes 
<&  M.  518;  Elisa  v.  State,  39  Ala.  693;  Graham 
V.  StaU,  40  Ala.  660;  Stockham  v.  French,  1 
Bing.  305;  Ex  parte  Whitchurch,  1  Atk.  67; 
HoUingsworth  v.  Duane,  J.  B.  Wallace,  77. 

Disavowal,  on  oath,  of  any  intended  disre- 
spect to  the  court,  purges  the  contempt  and 
entitles  the  prisoner  to  his  discharge. 

Rapalje  on  Contempt,  166,  g  \21\Wells  v.  Com. 
21  Gratt  500. 

Mr,  Justice  Harlstn  delivered  the  opinion  of    [  ^^'^  1 
the  court: 

This  is  an  original  application  to  this  court 
for  a  writ  of  habeas  corpus.  The  petitioner, 
David  8.  Terry,  alleges  that  he  is  unlawfully 
imprisoned,  under  an  order  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  District 
of  California,  in  the  Jail  of  Alameda  County  in 
that  State. 

That  order  is  made  a  part  of  his  application, 
and  is  as  follows: 

"  In  the  Circuit  Court  of  the  United  States 
of  America  for  the  Northern  District  of  Cali- 
fornia. 

"  In  the  Matter  of  Contempt  of  David  8. 
Terry.    In  open  court. 

**  Whereas,  on  this  third  day  of  September, 
1888,  in  open  court,  and  in  the  presence  of  the 
judges  thereof,  to  wit,  Hon.  Stephen  J.  Field, 
Circuit  Justice,  presiding;  Hon.  Lorenzo  Saw-  [298] 
jer,  Circuit  Judge,  and  Hon.  George  M.  Sabin, 
District  Judge,  during  the  session  of  said  court, 
and  while  said  court  was  engaged  in  its  regular 
business,  hearing  and  determining  causes  pend- 
ing before  it,  one  Sarah  Althea  Terry  was 
guilty  of  misbehavior  in  the  presence  ana  hear- 
ing of  said  court; 

**  And  whereas,  said  court  thereupon  duly 
and  lawfully  ordered  the  UnitM  States  Mar- 
shal, J.  C.  fVanks,  who  was  then  present,  to 
remove  the  said  Sarah  Althea  Terry  from  the 
court  room; 

** And, whereas,  the  said  United  States  Marshal 
then  and  there  attempted  to  enforce  said  order, 
and  then  and  there  was  resisted  by  one  David 
S.  Terry,  an  attorney  of  this  court,  who,  while 
the  said  marshal  was  attempting  to  execute 
said  order  in  the  presence  of  the  court,  assault- 
ed the  said  United  States  Marsha],  and  then  and 
there  beat  him,  the  said  marshal,  and  then  and 
there  wrongfully  and  unlawfully  assaulted  said 
marshal  with  a  deadly  weapon,  with  intent  to 
obstruct  the  administration  of  justice,  and  to 
resist  such  United  States  Marshal  and  the  ex- 
ecution of  the  said  order; 

**And  whereas,  the  said  David  8.  Terry  was 
guilty  of  a  contempt  of  this  court,  by  misbehav- 
ior in  its  presence,  and  by  a  forcible  resistance 
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In  the  presence  of  the  court  to  a  lawful  order 
thereof,  in  the  manner  aforesaid: 

^*Now,  therefore,  be  it  ordered  and  adiudged  by 
this  court.  That  the  said  David  8.  Terry,  by 
reason  of  said  acts,  was,  and  is,  guilty  of  con- 
tempt of  the  authority  of  this  court,  committed 
in  its  presence  on  this  third  day  of  September, 
1888* 

**And  it  i$  further  ordered,  That  the  said 
David  S.  Terry  be  punished  for  said  contempt 
by  imprisonment  for  the  term  of  six  months; 

"And  it  i$  further  ordered.  That  this  judg 
ment  be  executed  by  imprisonment  of  the  said 
David  8.  Terry  in  tne  county  jail  of  the  Cbun- 
tv  of  Alameda,  in  the  State  of  California,  until 
the  further  order  of  this  court,  but  not  to  ex- 
ceed said  term  of  six  months; 

"  And  it  is  further  ordered,  That  a  certified 
copy  of  this  order,  under  the  seal  of  the  court, 
be  process  and  warrant  for  executing  this  or- 
der." 
[299]  The  petition  alleges  that  "Said  order  was 
made  by  said  court  in  the  absence  of  your  pe- 
titioner, and  without  his  having  any  notice  of 
the  intention  of  said  court  to  take  any  proceed- 
ing whatever  in  relation  to  the  matters  referred 
to  in  said  order,  and  without  giving  your  peti- 
tioner any  opportunity  whatever  of  being  heard 
in  defense  of  the  charges  therein  made  against 
bim.- 

The  petition  proceeds: 

"And  your  petitioner  further  showeth  that 
on  the  12th  day  of  September,  1888.  he  ad- 
dressed to  the  said  circuit  court  a  petition,  duly 
verified  by  his  oath,  in  the  worcis  and  figures 
following,  to  wit: 

In  the  Circuit  Court  of  the  United  States, 

Ninth  Circuit,  Northern  Oistrict  of 

California. 

'In  the  Matter  of  Contempt  of  David  S. 

Terry. 

*To  the  Honorable  Circuit  Court  aforesaid: 

•The  petition  of  David  S.  Terry  respectfully 
represents: 

That  in  all  the  matters  and  transactions  oc- 
curring in  the  said  court  on  the  third  day  of 
September,  inst.,  upon  which  the  order  in  this 
matter  was  based,  your  petitioner  did  not  in- 
tend to  say  or  do  anything  disrespectf  id  to  said 
court  or  the  judges  thereof,  or  to  any  one  of 
them;  that  when  petitioner's  wife,  the  said 
Sarah  Althea  Terry,  first  arose  from  her  seat, 
and  before  she  utteied  a  word,  your  petitioner 
used  every  effort  in  his  power  to  cause  her  to 
resume  her  seat  and  remain  auiet;  and  he  did 
nothing  to  encourage  her  in  ner  acts  of  indis- 
cretion; when  this  court  made  the  order  that 
petitioner's  wife  be  removed  from  the  court 
room,  your  petitioner  arose  from  his  seat  with 
the  purpose  and  intention  of  himself  removing 
her  from  the  court  room,  quietly  and  peace- 
ably, and  had  no  intention  or  design  of  ob- 
structiDg  or  preventing  the  execution  of  the  said 
order  of  the  court;  that  he  never  struck  or  of- 
fered to  strike  the  United  States  Marshal  until 
the  said  marshal  had  assaulted  himself , and  had 
In  his  presence  violently,  and,  as  he  believed, 
nnnec^sarilv,  assaulted  petitioner's  wife. 
^^  *Your  petitioner  most  solemnly  avers  that  he 
WO]  neither  drew  or  attempted  to  draw  any  deadly 
weapon  of  any  kind  whatever  in  siud  court 
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room,  and  that  he  did  not  assault  or  attempt  to 
assault  theUnited  States  Ma^^hal  with  any  dead- 
ly weapon  in  said  court  room  or  elsewhere. 

'And  in  this  connection  he  respectfully  repre- 
sents that  after  he  had  left  said  court  room  he 
heard  loud  talking  in  one  of  the  rooms  of  the 
Coited  States  Marshal,  and  amon^  the  voices 
proceeding  therefrom  herecognizea  that  of  bis 
wife,  and  he  thereupon  attempted  to  force  his 
way  into  said  room  through  the  main  office  of 
the  United  States  Marshal;  the  door  of  this  room 
was  blocked  with  such  a  crowd  of  men  that  the 
door  could  not  be  closed;  that  your  petitioner 
then  for  the  first  time  drew  from  insiae  his  vest 
a  small  sheath  knife,  at  the  same  time  saying 
to  those  standing  in  his  way  in  said  door,  that 
be  did  not  want  to  hurt  any  one;  that  all  he 
wanted  was  to  gel  in  the  room  where  his  wife 
was;  the  crowd  then  parted,  and  your  petition- 
er entered  the  doorway,  and  there  saw  a  United 
States  Deputy  Marshal  with  a  revolver  in  his 
hand  pointed  to  the  ceiling  of  the  room:  some 
one  then  said,  "Let  him  in.  If  he  will  give  up 
his  knife,"  and  your  petitioner  immediately  re- 
leased hold  of  the  knife  to  some  one  standing 

by. 

'In  none  of  these  transactions  did  your  peti- 
tioner have  the  slightest  idea  of  showing  any 
disrespect  to  this  honorable  court  or  any  of  the 
judges  thereof. 

That  he  lost  his  temper,  he  respectfully  sub- 
mits, was  a  natural  consequence  of  himself  be- 
ing assaulted  when  he  was  making  an  honest 
effort  to  peacefully  and  quietly  enforce  the  or- 
der of  the  court  so  as  to  avoid  a  scandalous 
scene,  and  of  seeing  his  wife  so  unnecessarily 
assaulted  in  his  presence. 

^Wherefore,  your  petitioner  respectfully  re- 

Suests  that  this  honorable  court  may.  in  the 
ght  of  the  facts  herein  stated,  revoke  the  or- 
der made  herein  committing  him  to  prison  for 
six  months. 
'And  your  petitioner  will  ever  pray,  etc. 
'Dated  September  12th,  1888.'  "^ 

The  petitioner  states  that  on  the  17th  of  Sep- 
tember, 1888,  the  circuit  court  "declined  and 
refused  to  grant  to  your  petitioner  the  relief 
prayed  for  or  any  otner  relief." 

He  also  insists,  in  his  petition,  that  the  "cir-  [3011 
cuit  court  had  no  jurisdiction  of  his  person  at 
the  time  it  made  the  order  hereinbefore  set 
forth,  and  possessed  no  lawful  power  to  make 
said  order,  and  that  he  was  entitled  to  be  re- 
lieved from  his  said  imprisonment  upon  the  fil- 
ing of  the  petition  aforesaid,  and  that  said 
order  of  said  court  is  otherwise  illegal  and  im- 
warranted  by  the  law  of  the  land." 

That  he  may  be  relieved  of  said  detention 
and  imprisonment,  he  prays  that  he  may  be 
forthwith  brought  before  this  court,  upon  writ 
of  liobeas  corpus,  to  do,  submit  to,  and  receive 
what  the  law  may  require. 

The  above  presents  the  entire  case  made  by 
the  application  before  us. 

There  can  be  no  dispute  either  as  to  the 
power  or  duty  of  this  court  in  cases  of  this  char* 
acter.  Its  power  to  issue  a  writ  of  lidbeas  cor* 
pus  for  the  purpose  of  inquiring  into  the  cause 
of  the  restraint  of  the  liberty  of  the  person  in 
whose  behalf  the  writ  is  asked,  is  expressly 
conferred  by  statute,  and  extends  to  the  cases^ 
among  others,  of  prisoners  in  Jail  under  or  by 
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color  of  the  authority  of  the  United  States,  and 
of  persons  who  are  in  custody  in  violation  of 
the  Constitution  or  laws  of  the  United  States. 
R.  S.  §§  761,  752.  758.  Ite  general  dutv  in 
such  cases  is  also  prescribed  by  statute.  Upon 
compldut  in  wrinng,  signed  by,  .and  yeriiled 
by  the  oath  of,  the  person  for  whose  relief  it  is 
intended,  setting  forth  the  facts  Concerning  the 
detention  of  the  party  restrained,  in  whose  cus- 
tody he  is  detained,  and  by  virtue  of  what 
claim  or  authority,  if  known,  it  is  the  duty  of 
the  court  to  "forthwith  awaid  a  writ  of  JuAeas 
corpus,  unless  it  appears  from  the  petition  itself 
that  the  party  is  not  entitled  thereto."  R.  S. 
§§  754-5.  Tho  writ  need  not,  therefore,  be 
awarded  if  it  appear  upon  the  showing  made 
by  the  petitioner,  that  if  brought  into  court, 
and  the  cause  of  his  commitment  inquired  into, 
he  would  be  remanded  to  prison.  Ex  parts 
Kearney,  20  U.  S.  7  Wheat  88, 45  [6: 891,  8931; 
Ex  parte  Watkins,  28  U.  S.  8  Pet.  198,  201  [7: 
650,  652];  Ex  parts  Mmigan,  71  U.  8.  4  Wall. 
2,  11  [18:281]. 

It  IS  proper  in  this  connection  to  say  that 
since  the  passage  of  the  Act  of  March  8,  1885, 
[302 1  chap.  858,  28  Stat,  at  L.487,  amending  §  764  of 
the  Revised  Statutes  so  as  to  give  this  court  Ju- 
risdiction, upon  appea1,to  review  the  final  decis- 
ions of  the  Circuit  Courts  of  the  United  Slates 
in  cases  of  habeas  corpus,  when  the  petitioner 
alleges  that  he  is  restrained  of  his  liberty  in  vi- 
olation of  the  Constitution  or  laws  of  the 
United  States,  the  rieht  to  the  writ,  ujjon  orig- 
inal application  to  this  court,  is  not,  in  every 
case»  an  absolute  one.  In  Wales  v.  Whitney, 
114  U.  S.  664  [29: 277],  it  appears  that  a  direct 
application  to  this  court  for  the  writ,  after  a  de- 
cision adverse  to  the  petitioner  in  the  Supreme 
Court  of  the  District  of  Columbia,  was  aban- 
doned on  the  suggestion  that  he  could  bring 
that  decision  to  this  court  for  review  under  the 
Act  of  1885;  and  it  was  brought  here  under  that 
statute.  In  Ex  parts  Boyall,  117  U.  S.  241, 
250  [29: 868,  871  J,  upon  appeal  from  a  decision 
of  a  Chrcuit  Court  of  the  United  States  refusing 
to  award  the  writ  to  one  alleging  that  he  was 
restrained  of  his  liberty  in  violation  of  the  Con- 
stitution of  the  United  States  b^  an  order  of  a 
state  court,  in  which  he  stood  indicted  for  an 
alleged  offense  against  the  laws  of  such  State, 
it  was  held  that  while  the  circuit  court  had 
power  to  grant  the  writ  and  dischar^  the  ac- 
cused in  advance  of  his  trial  under  the  indict- 
ment, it  was  not  bound  to  exercise  that  power 
immediately  upon  application  being  made  for 
the  writ,  but  could  await  the  result  of  the 
trial,  and,  in  its  discretion,  as  the  special  cir- 
cumstances of  the  case  might  require,  put  the 
petitioner  to  his  writ  of  error  from  the  highest 
court  of  the  State.  In  Sawyer's  Case,  124  U. 
8.  200  [81:402],  this  court  entertained  an  orig- 
inal application  for  a  writ  of  habeas  corptts 
without  requiring  the  petitioner  to  apply,  in  the 
first  instance,  to  the  proper  circuit  court;  but, 
in  that  case,  as  in  this,  the  application  pro- 
ceeded upon  the  ground  that  the  circuit  court 
itself  had  made  the  order  by  which  he  was  al- 
leged to  have  been  deprived  of  his  liberty  in 
violation  of  the  Constitution  of  the  United 
States. 

Nor  can  there  be  any  dispute  as  to  the  power 
of  a  Circuit  Court  of  the  United  States  to  punish 
contempts  of  its  authority.    In  United  States 
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V.  Hudson,  11 U.  S.  7  Cranch,  84  [3:259],  it  was 
held  that  tiie  courts  of  the  United  States,  from 
the  very  nature  of  their  institution,  possess  the 
power  to  fine  for  contempt,  imprison  for  con-  [303] 
tumacy,  enforce  the  observance  of  order,  etc. 
In  Anderson  v.  Dunn,  19  U.  S.  6  Wheat.  204, 
227  [5:242,  2471,  it  was  said  that  *'  Courts  of 
justice  are  universally  acknowledged  to  be 
vested,  by  their  very  creation,  with  power  to 
impose  silence,  respect  and  decorum  in  their 

Sresence,  and  subinission  to  their  lawful  man- 
ates."  So,  in  Ex  parU  Bobinson,  86  U.  S.  19 
Wall.  505,  610  [22:205,  207]:  **The  power  to 
punish  for  contempts  is  inherent  in  all  courts; 
Its  existence  is  essential  to  the  preservation  of 
order  in  Judicial  proceedings,  and  to  the  en- 
forcement of  the  judgments,  orders,  and  writs 
of  the  courts,  and  consequently  to  the  due  ad- 
ministration of  justice.  The  moment  the  courts 
of  the  United  States  were  called  into  existence 
and  invested  with  jurisdiction  over  any  subject, 
they  became  possessed  of  this  power."  Eas 
parte  BoUman,  8  U.  S.  4  Cranch,  75.  94  [2:554, 
561];  Story,  Const  §  1774;  Bac.  Abr.  Courts, 
E.  And  such  is  the  recognized  doctrine  in 
reference  to  the  powers  of  the  courts  of  the 
several  States.  *•  The  summary  power  to  com- 
mit and  punish  for  contempts  tending  to  ob- 
struct or  degrade  the  administration  of  justice,*' 
the  Supreme  Judicial  Court  of  Massachusetts 
well  saSd,  in  Cartwrighfs  Case,  114  Mass.  230, 
288,  "is  inherent  in  courts  of  chancery  and 
other  superior  courts,  as  essential  to  the  execu- 
tion of  their  powers  and  to  the  maintenance  of 
their  authority,  and  is  part  of  the  law  of  the 
land,  within  the  meaning  of  Ma^na  Charta  and 
of  the  12tfa  article  of  our  Declaration  of  Rights." 
The  Declaration  of  Rights  here  referred  to  was 
that  which  formed  part  of  the  Constitution  of 
Massachusetts,  and  contain^  the  prohibition, 
inserted  in  most  of  the  American  Constitutions, 
against  depriving  any  person  of  life,  liberty 
or  estate,  except  by  the  Jud^ent  of  his  peers, 
or  the  law  of  the  land.  So  m  Cooper*s  Case,  82 
Vt  258,  257:  '*  The  power  to  punish  for  con- 
tempt is  inherent  in  the  nature  and  constitution 
of  a  court.  It  is  a  power  not  derived  from  any 
statute,  but  arising  from  necessity;  impliedf, 
because  it  is  necessary  to  the  exercise  of  all 
other  powers."  Without  such  power,  it  was 
observed  in  Easton  v.  State,  89  Ala.  552,  the 
administration  of  the  law  would  be  in  continual 
danger  of  being  thwarted  by  the  lawless.  To 
the  same  effect  are  Watson  v.  Williams,  86 
Miss. 844;  Johnstonv.  Com,  1  Bibb,  598;  Clark  tS04j 
v.  Pa>pie,  Breese,  266;  Com,  v.  Dandridge,  3 
Va.  Cas.  408;  Ex  parte  Hamilton,  51  Ala.  68; 
Bedman  v.  State,  28  Ind.  212;  Peoples,  Turner, 
1  Cal.  153;  St^tte  v.  Morrill,  16  Ark.  888;  and 
numerous  cases  cited  in  note  lo  Clark  v  People 
(Breese,  266)  in  12  Am.  Dec.  178.  See  also 
Queen  v.  Lefroy,  L.  R  8  Q.  B.  134.  But  this 
power,  so  far  as  the  Circuit  Courts  of  tho 
Unitca  States  are  concerned,  is  not  simply  in- 
cidental to  their  general  power  to  exercise  Ju- 
dicial functions;  it  is  expressly  recos^ized,  and 
the  cases  in  which  it  may  be  exercised  are  de- 
fined, by  Acts  of  Congress.  They  have  power, 
by  statute,  "to  punuh,  by  fine  or  imprison- 
ment, at  the  discretion  of  the  court,  contempts 
of  their  authority;  Provided,  That  such  power 
to  punish  contempts  shall  not  be  construed  to 
extend  to  any  cases  except  the  misbehavior  of 
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any  person  In  fhef  r  presence,  or  so  near  thereto 
as  to  obstruct  the  aoministration  of  justice,  the 
misbehavior  of  any  of  the  of&cers  of  said  courts 
in  their  official  transactions,  and  the  disobe- 
dience or  resistance  by  any  such  officer,  or  by 
any  party.  Juror,  witness,  or  other  person,  to 
any  lawful  writ,  process,  order,  rule,  decree, 
or  command  of  the  said  courts."  R  8.  ^  725; 
1  Stat  88;  4  Id.  487. 

With  these  observations  as  to  me  power  and 
duty  of  the  courts  of  the  United  States,  when 
applied  to  for  writs  of  habeas  corpus,  we  pro- 
ce^  to  the  consideration  of  the  gisneral  ques- 
tion as  to  whether  the  X)etition  in  this  case 
^ows  that  the  prisoner  is  or  is  not  entitled  to 
the  writ  The  contention  of  his  counsel  is  that 
the  circuit  court  failed  to  take  such  steps  as 
were  necessary  to  give  jurisdiction  of  the  per- 
son of  the  piisoner  at  tlie  time  the  order  was 
made  committing  him  to  jail  for  contempt;  and 
therefore,  that  the  order  was  illegal,  and  the 
writ  should  be  awarded.  If  this  position  is 
sound,  the  conclusion  stated  would  necessarily 
follow;  for  while  the  writ  may  not  be  used  to 
correct  mere  errors  or  irregularities,  however 
flagrant,  committed  within  the  sphere  of  the 
authority  of  the  court,  it  is  an  appropriate  writ 
to  obtain  the  discharge  of  one  imprisoned  un- 
der the  order  of  n  court  of  the  United  States 
which  does  not  possess  jurisdiction  of  the  per- 
[806]  son  or  of  the  subject  matter.  Ex  parte  Lange, 
85  U.  S.  18  Wall.  163  [21:872];  Ex  parU  Parks, 
93  U.  S.  18  (23:78'n;  Ex  parte  Stebdd,  100  U. 
8.  871  [25:7171:  ExparU  Rowland,  104  U.  S. 
604  [26:864];  Ex  parte  Curtis,  106  U.  S.  871 
[27:2^];  Be  Ayera,  128  U.  S.  448.  485  [31:216, 
22Z]',BeSatcper,  124 U.  S,  200,  221[81:402, 4091; 
Bartey  v.  7)/ler,  69  U.  S.  2  Wall.  828, 845  [17: 
871,8751;  ExparteFisk,  118  U.  8.  713, 718 [28: 
1117,1119].  In  this  last  case  it  was  said  that 
when '  *  a  court  of  the  United  States  undertakes 
by  its  process  of  contempt  to  punish  a  man  for  re- 
fusing to  comply  with  an  oraer  which  that  court 
had  no  authority  to  make,  the  order  itself,  being 
without  jurisdiction,  is  void;  and  the  order  pun- 
ishing for  the  contempt  is  equally  void.  It  is  well 
settled  now,  in  the  jurisprudence  of  this  court, 
that  when  the  proceeding  for  contempt  in  such 
a  case  results  in  imprisonment,  this  court  will, 
by  its  writ  of  habeas  corpus,  discfaarge  the  pris- 
oner. "  A  judgment  which  lies  without  tbe  ju- 
risdiction of  a  court,  even  one  of  superior  Juris- 
diction and  general  authority^  Is,  upon  reason 
and  authority,  a  nullity. 

This  question,  it  must  be  here  observed,  does 
not  involve  an  inquiry  into  the  truth  of  the 
specific  facts  recited  m  the  order  of  commit- 
ment, as  constituting  the  contempt  As  the 
writ  of  habeas  carpus  does  not  perform  the  of- 
fice of  a  writ  of  error  or  an  appeal,  these  facts 
cannot  be  re-examined  or  reviewed  in  this  col- 
lateral proceeding.  They  present  a  case  which, 
so  far  as  the  subject  matter  is  concerned,  was 
manifestly  within  the  lurisdiction  of  the  circuit 
court.  Notwithstanding  the  statements  made 
in  the  petition  addressedto  the  circuit  court  on 
the  12(n  of  September,  as  to  what  the  petitioner 
did,  and  as  to  what  he  did  not  do,  on  the  occa- 
sion referred  to  in  the  order  of  commitment,  it 
must  be  taken  as  true,  upon  the  present  appli- 
cation, and  would  be  taken  as  true,  upon  a  re- 
turn to  the  writ,  if  one  were  awarded,  that,  on  the 
third  of  8eptember,]888,  Mrs.  Terry  was  guilty 
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of  misbehavior  in  the  presence  of  the  jud^  of 
the  circuit  court,  while  they  were  engaged  in  the 
hearing  and  determination  of  causes  pending 
before  It;  that  the  court  thereupon  ordered  the 
marshal  to  remove  her  from  the  court  room; 
that  the  petitioner,  an  attomev,  and,  therefore 
an  officer  of  the  court,  resistea  the  enforcement 
of  the  order  by  beatine  the  marshal,  and  by  ^^^^ 
assaulting  him  with  a  deadly  weapon  with  in-  [SOC 
tent  to  obstruct  the  administration  of  justice 
and  the  ezecu  tlon  of  said  order.  It  must  also  be 
taken  as  true,  ui>on  the  present  application,  that 
what  the  petitioner  characterizes  as  self  defense 
against  an  assault  of  the  marshal,  but  which 
the  circuit  court  in  its  order  of  commitment 
expressly  finds,  upon  its  personal  view  of  the 
facts,  was  violence  and  misconduct  upon  his 

8 art,  occurred  in  its  immediate  presence;  for, 
I  it  were  competent  in  this  proceeding  for 
the  petitioner  to  contradict  that  fact,  this  has 
not  been  done.  While  in  his  petition  to  this 
court  he  disputes  Uie  Jurisdicdon  of  the  circuit 
court  of  his  fNcrson  at  the  time  he  was  impris- 
oned, his  petition  addressed  to  that  court  on 
the  12th  of  September,  and  made  part  of  the 
present  application,  makes  no  question  as  to  the 
alleged  contempt  having  been  committed  in  the 
presence  of  the  circuit  court,  and  only  puts  in 
issue  the  principal  facts  recited  in  the  order  of 
commitment  as  constituUnic  the  contempt  for 
which  he  was  punished.  Those  facts  necessa- 
rily entered  into  the  inquiry  by  the  circuit  court 
as  to  whether  the  priscmer  was  or  was  not  guilty 
of  contempt;  and  this  court  cannot,  in  thS  pro- 
ceeding, in  virtue  of  any  power  conferred  upon 
it  by  existing  legislation,  go  behind  the  deter- 
mination of  them  by  that  court  It  can  deal 
only  with  such  defects  in  the  proceedings  as 
render  them,  not  simply  erroneous  or  irregular, 
but  absolutely  void.  Ex  parte  Robinson,  86 
U.  8. 19 Wall.  505,  511  [22:205,  2081;  Exports 
Kearney,  20  U.  S.  7  Wheat  88, 48  [5:891,  892]. 
What,  then,  are  the  grounds  upon  which  the 
petititioner  claims  that  the  circuit  court  was 
without  Jurisdiction  to  make  the  order  commit- 
ting him  to  jail?  They  are:  1.  That  the  order 
was  made  in  his  absence;  2.  That  it  was  made 
without  his  having  had  any  previous  notice  of 
the  intention  of  the  court  to  take  any  steps 
whatever  in  relation  to  the  matters  referred  to 
in  the  order;  8.  That  it  was  made  without 
giving  him  any  opportunity  of  being  first  beard 
in  defense  of  the  charges  therein  made  against 
him. 

The  second  and  third  of  these  grounds  mnj 
be  dismissed  as  immaterial  in  any  inquiry  this 
court  is  at  liberty,  upon  this  original  applica- 
tion, to  make.  For,  upon  the  facts  recited  in 
4he  order  of  September  8,  showing  a  clear  case  tqaiv 
of  contempt  committed  in  the  face  of  the  dr-  [3^7 
cuit  court,  which  tended  to  destroy  its  author- 
i^,  and,  by  violent  methods,  to  embarrass  and 
obstruct  its  busineas,  the  petitioner  was  not  en- 
titled, of  absolute  right,  either  tea  regular  trial 
of  the  question  of  contempt,  or  to  notice  by 
rule  of  the  court's  intention  to  proceed  against 
him,  or  to  opportunity  to  make  formal  answer 
to  the  charges  contained  in  the  order  of  com- 
mitment It  is  undoubtedly  a  general  rule  in 
all  actions,  whether  prosecuted  oj  private  par- 
ties or  by  the  Government,  that  is,  in  civil  and 
criminal  cases,  that  "A  sentence  of  a  court  pro- 
nounced against  a  party  without  hearing  him, 
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OT  giving  bim  od  oppoituDity  to  be-  beard,  is 
not  a  judicial  deteiminatioD  of  bis  rights,  and 
is  not  entitled  to  respect  in  any  otber  tribunal." 
Windsor  v.  McVeigh,  98 U.  S.  274,  277  [23:916, 
1^16].  But  tbere  is  another  rule,  of  almost  im- 
memorial antiquity,  and  universally  acknowl- 
-edged,  which  is  equally  vital  to  personal  liberty 
and  to  the  preservation  of  organized  society, 
because  upon  its  recognition  and  enforcement 
-depend  the  existence  and  authority  of  the  trib- 
xmals  established  to  protect  the  rights  of  the 
<jitizen,  whether  of  life,  liberty,  or  property, 
tmd  whether  assailed  by  the  illegal  acts  of  the 
<3^overnment  or  by  the  lawlessness  or  violence 
of  individuals.  It  has  relation  to  the  class  of 
contempts  which,  being  committed  in  the  face 
•of  a  court,  imply  a  purpose  to  destroy  or  im- 
pair its  authority,  to  obstruct  the  transaction 
of  its  business,  or  to  insult  or  intimidate  those 
charged  with  the  duty  of  administering  the 
law.  Blackstone  thus  states  the  rule:  "If  the 
contempt  be  committed  in  the  face  of.  the  court, 
the  offender  may  be  instantly  apprehended  and 
imprisoned,  at  the  discretion  of  the  judges, 
without  any  further  proof  or  examinatK>n. 
But  in  matters  that  arise  at  a  distance,  and  of 
^hich  the  court  cannot  have  so  perfect  a  knowl- 
edge, unless  by  the  confession  of  the  party  or 
the  testimony  of  others,  if  the  judges  upon  af- 
fidavit see  sufficient  ground  to  suspect  that  a 
contempt  has  been  committed,  they  either 
make  a  rule  on  the  suspect^  party  to  show 
cause  why  an  attachment  should  not  issue 
against  him;  or,  in  very  flagrant  instances  of 
contempt,  the  attachment  issyes  in  the  first  in- 
stance, as  it  also  does  if  no  sufficient  cause  be 
shown  to  discharge,  and  thereupon  the  court 
confirms  and  makes  absolute  the  original  rule." 

4  Bl.  Com.  286.  In  Bacon's  Abridgment,  title. 
Courts,  E,  it  is  laid  down  that  "Every  court  of 
record,  as  incident  to  it,  may  enjoin  tne  people 
to  keep  silence,  under  a  pain,  and  impose  rea- 
sonable fines,  not  onlv  on  such  as  shall  be  con- 
victed before  them  of  any  crime  on  a  formal 
prosecution,  but  klso  on  all  such  as  shall  be 
guilty  of  any  contempt  in  the  face  of  the  court, 
as  by  giving  opprobrious  language  to  the  judge, 
oi^  obstinately  refusing  to  do  their  duty  as  offl- 
oers  of  the  court,  and  immediately  order  them 
Into  custody."  It  is  utteriy  impossible,  said 
Abbott.  0.  J.,  in  Bex  v.  Damson,  4  Bam.  & 
Aid.  829,  888,  "that  the  law  of  the  land  can  be 
properly  administered  if  those  who  are  charged 
with  the  duty  of  administering  it  have  not 
power  to  prevent  instances  of  indecorum  from 
•occurring  in  their  own  presence.  That  power 
has  been  vested  in  the  judges,  not  for  their 
personal  protection,  but  for  that  of  the  public. 
And  a  judge  will  depart  from  his  bounden  duty 
if  be  forbears  to  use  it  when  occasions  arise 
which  call  for  its  exercise." 

To  the  same  effect  are  the  adjudications  by 
the  courts  of  this  country.  In  8tate  v.  Woodftn, 

5  Ired.  L.  199,  where  a  person  was  fined  for  a 
contempt  committed  in  the  presence  of  the 
oourt,  it  was  said:  "The  power  to  commit  or 
fine  for  contempt  is  essential  to  the  existence  of 
every  court.  Business  cannot  be  conducted  un- 
less the  court  can  suppress  disturbances,  and 
the  only  means  of  doing  that  is  by  immediate 
punishment.  A  breach  of  the  peace  in  facie 
<uruB  is  a  direct  disturbance  and  a  palpable 
contempt  of  the  authority  of  the  court    It  is  a 

410 


case  that  does  not  admit  of  delay,  and  the  court 
would  be  without  dignity  that  did  not  punish 
it  promptly  and  without  trial  Necessarily 
there  can  be  no  inquiry  de  novo  in  another  court, 
as  to  the  truth  of  the  fact.  There  is  no  mode 
provided  for  conducting  such  an  inquiry. 
There  is  no  prosecution,  no  plea,  nor  issue 
upon  which  there  can  be  a  trial."  So  inWliit- 
tern  V.  State,  36  Ind.  196:  "When  the  contempt 
is  committed  in  the  presence  of  the  court,  and 
and  the  court  acts  upon  view  and  without  trial 
and  inflicts  the  punishment,  there  will  be  no 
charge,  no  plea,  no  issue  and  no  trial;  and  the 
record  that  shows  tlie  punishment  will  also  [309] 
show  the  offense,  and  the  fact  that  the  court 
had  found  the  party  guilty  of  the  contempt;  on 
appeal  to  this  court  any  fact  foimd  by  the  court 
below  would  be  taken  as  true,  and  every  in- 
tendment would  be  made  in  favor  of  the  action 
of  the  court."  Agaib,  in  Ex  parte  Wright,  65 
Ind.  508,  the  court,  after  observing  that  a  di- 
rect contempt  is  an  open  insult  in  the  face  of 
the  court  to  the  persons  of  the  judges  while 
presiding,  or  a  resistance  to  its  powers  in  their 
presence,  said:  "For  a  direct  contempt  the  of- 
fender may  be  punished  instantly  by  arrest  and 
flne  or  imprisonment,  upon  no  further  proof  or 
examination  than  what  is  known  to  the  judges 
by  their  senses  of  seeing,  hearing,"  etc.  4  Steph. 
Com.  Bk.  6,  chap.  16;  Tidd,  ft.  479-80;  Ex 
parte  Hamilton,  51  Ala.  68;  People  v.  Turner, 
1  Cal.  156. 

It  is  true,  as  counsel  sugggest,  that  the  power 
which  the  court  has  of  mstantly  punishing, 
without  further  proof  or  exaomiation,  con- 
tempts committed  in  its  presence,  is  one  that 
may  be  abused  and  may  sometimes  be  exercised 
hastily  or  arbitrarily.  But  that  is  not  an  argu- 
ment to  disprove  either  its  existence  or  the  ne- 
cessity of  its  beinff  lodged  in  the  courts.  That 
power  cannot  be  aenied  them  without  inviting 
or  causing  such  obstruction  to  the  orderly  ana 
impartial  administration  of  justice  as  would 
enaanger  the  rights  and  safety  of  the  entire 
community.  What  was  said  in  JEk  parte  Kear- 
ney, 20  U.  8.  7  Wheat.  89,  46  [5:891,  893],  may 
be  l^ere  repeated:  "Wherever  power  is  lodged 
it  may  be  abused.  But  this  forms  no  solid  ob- 
iection  against  its  exercise.  Confidence  must 
be  reposed  somewhere;  and  if  there  should  be 
an  abuse,  it  will  be  a  public  grievance,  for 
which  a  remedy  may  be  applied  by  the  Legis- 
ture,  and  is  not  to  be  devised  by  courts  of  jus- 
tice." 

It  results  from  what  has  been  said  that  it  was 
competent  for  the  circuit  court,  immediately 
upon  the  commission,  in  its  presence,  of  the 
contempt  recited  in  the  order  of  September  8, 
to  proceed  upon  its  own  knowledge  of  the 
facts,  and  punish  the  offender,  without  fiuther 
proof,  and  without  issue  or  trial  in  any  form. 
It  was  not  bound  to  hear  any  explanation  of 
his  motives.  If  it  was'satisfieid,  and  we  must 
conclusively  presume,  from  the  record  before  [310] 
us,  that  it  was  satisfied— from  what  occurred 
under  its  own  eve  and  within  its  hearing— that 
the  ends  of  justice  demanded  immediate  action, 
and  that  no  explanation  could  mitigate  his  of- 
fense or  disprove  the  fact  that  he  had  commit- 
ted such  contempt  of  its  authority  and  di:?- 
nity  as  deserved  instant  punishment.  Whelhtr 
the  facts  justified  such  punibhmeut  was  for  that 
court  to  determine  under  its  solemn  responsi- 
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UUty  to  do  Justice,  and  to  malntaiii  its  own 
dignity  and  authority.  Be  Ohitet,  89  U.  8.  22 
WaU.  157, 168  [22:819,  823].  Its  conclusion 
upon  such  facts,  we  repeat,  is  not,  under  the 
statutes  regulating  the  jurisdiction  of  this  court, 
open  to  inauiry  or  review  in  this  collateral  pro- 
ceeding. If  we  were  to  indulge  in  any  pre- 
Aimptu)n  as^to  what  actually  occurred  when 
the  marshal  proceeded  in  the  execution  of  the 
order  to  remove  Mrs.  Terry  from  the  court 
room,  we  must  presume  that  the  circuit  court 
fully  considered  the  statements  contained  in  the 
petition  of  September  12,  and  knowing  them  to 
oe  inaccurate  or  untrue,,  refused  to  set  aside  or 
modify  its  previous  order  of  commitment.  Its 
action  in  that  regard  cannot  be  revised  or  an- 
DuUed  bv  this  court  upon  an  original  applica- 
tion for  nabeas  carpus. 

But  it  is  contended  that  the  order  of  Septem- 
ber 8  was  void,  because,  as  alleged  in  the  pres- 
ent application  for  the  writ  of  Mbecu  corpus,  it 
was  made  in  the  ''absence"  of  the  petiuoner. 
In  considering  this  suggestion,  it  must  not  be 
forgotten  that  the  order  of  imprisonment  shows, 
and  the  fact  is  not  asserted  to  be  otherwise,  that 
it  was  made  and  entered  on  the  same  day 
on  which,  and,  presumably,  at  the  same  session 
of  the  court  at  which,  the  contempt  was  com- 
mitted; and  there  is  no  claim  that  any  more 
time  intervened  between  the  commission  of  the 
contempt,  and  the  making  of  the  order,  than 
was  reasonably  required  to  prepare  and  enter 
in  due  form  such  an  order  as  the  court,  upon 
consideration,  deemed  proper  or  necessary. 
Indeed,  the  petition  of  September  12,  made 
part  of  the  present  application,  shows  that  the 
petitioner,  after  his  personal  conflict  with  the 
marshal  in  the  presence  of  the  judges,  volun- 
tarily left  the  court  room,  and  Trith  drawn 
knife  forced  his  way  into  another  room  in  the 
[811]  same  building,  occupied  by  the  marshal,  and 
to  which,  we  presume,  the  latter,  in  executing 
the  order  above  referred  to,  had  removed  Mrs. 
Teny.  There  ia  no  pretense  that  the  petitioner 
left  the  building  in  which  the  court  was  held 
before  the  order  of  commitment  was  passed. 

The  precise  question,  therefore,  to  be  now 
determined  is  whether  the  retirement  of  the 
petitioner  from  the  court  room,  into  another 
room  of  the  same  building,  after  he  had  been 
guilty  of  misbehavior  in  the  presence  of  the 
court,  and  had  violently  obstructed  the  execu- 
tion of  its  lawful  order,  defeated  the  juriadic- 
tioD  which  it  possessed,  at  the  moment  the  con- 
tempt was  committed,  to  order  his  immediate 
imprisonment,  without  other  proof  than  that 
supplied  by  its  actual  knowledge  and  view  of 
tile  facts,  and  without  examination  or  trial  in 
any  form?  In  our  judgment  this  question  must 
be  answered  in  the  negative.  Jurisdiction  of 
the  person  of  the  petitioner  attached  instantly 
upon  the  contempt  being  committed  in  the 
presence  of  the  court  That  Jurisdiction  was 
neither  surrendered  nor  lost  by  delay  on  the  part 
of  the  circuit  court  in  exercising  its  power  to 
proceed,  without  notice  and  proof,  and  upon  its 
own  view  of  what  occurred,  to  immediate  pun- 
uhment.  The  departure  of  the  petitioner  from 
the  court  room  to  another  room,  near  by,  in  the 
nme  building,  was  his  voluntary  act  And  his 
departure,  without  makins;  some  apology  for, 
or  ezpUmation  of,  his  conduct,  might  Justly  be 
"f^  to  aggravate  his  offense,  and  to  make  it 


plain  that,  consistently  with  the  public  inter- 
ests, there  should  be  no  delay,  upcn  the  part  of 
the  court,  in  exerting  its  power  to  punish. 

If,  in  order  to  avoid  punishment,  he  had  ab* 
sconded  or  fled  from  the  buildioff,  immediately 
after  his  conflict  with  the  marshal,  the  court, 
in  its  discretion,  and  as  the  circumstances  ren- 
dered proper,  could  have  ordered  process  for 
his  arrest  and  given  him  an  opportunity,  before 
sending  him  to  Jail,  to  answer  the  charge  of 
having  committed  a  contempt  But  in  such  a 
case  the  failure  to  order  his  arrest,  and  to  give 
him  such  opportunity  of  defense,  would  not 
affect  its  power  to  inflict  instant  punishment 
Jurisdiction  to  inflict  such  punishment  having 
attached  while  he  was  in  the  presence  of  the 
court,  it  would  not  have  been  defeated  or  lost  [312] 
by  his  flight  and  voluntary  absence.  Upon  this 
point  the  decision  in  MiddUbrook  v.  State,  48 
Conn.  268,  is  instructive.  That  was  a  case  of 
contempt  committed  by  a  gross  assault  upon 
another  in  open  court  The  offender  immedi- 
ately left  the  court  house  and  the  State.  The 
court  made  reasonable  efforts  to  procure  his 
personal  attendance,  and,  those  faihng,  a  Judg- 
ment was  entered  in  his  absence,  sentencing 
him  to  pay  a  fine  and  to  be  imprisoned  for  con- 
tempt of  court  One  of  the  questions  presented 
for  determination  was  whether  there  was  juris- 
diction of  the  person  of  the  absent  offender. 
The  court  said:  "The  offense  was  intention- 
ally committed  in  the  presence  of  the  court 
When  the  first  blow  was  struck,  that  instant 
the  contempt  was  complete,  and  Jurisdiction 
attached.  It  did  not  depend  upon  the  arrest  of 
the  offender,  nor  upon  hia  beins  in  actual  cus- 
tody, nor  even  upon  his  remaining  in  the  pres- 
ence of  the  court  When  the  offense  was 
committed  he  was  in  the  presence  and,  con- 
structively, at  least,  in  the  power  of  the  court 
He  may  by  flight  escape  merited  punishment; 
but  that  cannot  otherwise  affect  the  right  or  the 
power  of  the  court  Before  the  court  could 
exert  its  power,  the  offender,  taking  advantage 
of  the  confusion,  absented  himseji  and  went 
beyond  the  reach  of  the  court;  but,  neverthe- 
less, the  jurisdiction  remained,  and  it  was  com- 
petent for  the  court  to  take  such  action  as  might 
be  deemed  advisable,  leaving  the  action  to  be 
enforced  and  the  sentence  carried  into  execu- 
tion whenever  there  might  bean  opportunity  to 
do  so.  If  it  was  necessary  that  the  judgment 
should  be  preceded  by  a  trial,  and  the  facta 
found  upon  a  Judicial  bearing,  as  with  ordinary 
criminal  cases,  it  would  be  otherwise.  But  in 
this  proceeding  nothing  of  the  kind  was  re- 
ouired.  The  Judicial  eye  witnessed  the  act  and 
the  Judicial  mind  comprehended  all  the  cir- 
cumstances of  aggravation,  provocation  or  miti- 
gation; and  the  fact  being  thus  judicially  estab- 
lished, it  only  remained  for  the  ludicial  arm  to 
inflict  proper  punishment"  It  is  true  that  the 
present  case  differs  from  the  one  Just  cited,  in 
that  the  offender  did  not  attempt  by  flight  to 
escape  punishment  for  his  offense.  But  that 
Circumstance  could  not  affect  the  power  of  the 
circuit  court,  without  trial  or  further  proof,  to  [313] 
inflict  instant  punishment  upon  the  petitioner 
for  the  contempt  committed  m  its  presence.  It 
was  witbdn  the  discretion  of  that  court,  whose 
dignity  he  had  insulted,  and  whoetf  authority  he 
had  openly  defied,  to  determine  whether  it 
should,  upon  its  own  view  of  what  occurred, 
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proceed  at  once  to  punish  h)m,  or  poBtpone  __ 
lion  UDtil  be  WM  arreated  upon  process,  brought 
back  Into  Its  presence,  HDd  permitted  lo  romte 
defense.  Anj  abuse  of  that  discretion  would 
be  8i  most  an  irregularity  ot  error,  not  affect- 
ing the  JuriBdlction  ot  the  circuit  court. 

We  have  not  overlooked  the  eamcBl  conten- 
tion of  pelllioner's  counsel  thai  the  drcuil  court. 
In  disregard  of  tbe  fundamental  principles  of 
Maena  Charta,  !n  the  absence  of  tbe  accused, 
ana  without  giving  him  anf  notice  of  ^e  ao- 
cusation  against  bim,  or  any  opportunity  to  be 
heard,  proceeded  "to  accuse,  to  try,  and  to  pro- 
nounce iudgment,  and  to  order  him  to  be  im- 
prisoneo;  tmB.for  an  allei^  offense  committed 
at  a  time  preceding,  and  separated  from,  the 
commencement  of  his  prosecution."  We  have 
Been  that  it  is  a  eettlMi  doctrine  In  the  juris- 
prudence both  of  En^Und  and  of  this  country, 
never  supposed  to  be  in  conflict  with  iLe  liberty 
of  tbe  ciijzt^n,  that  tor  direct  contempts  com- 
mitted in  the  face  of  the  court,  at  least  one  of 
■uperior  jurisdiction,  the  offender  may,  in  its 
discretion,  be  Instantly  apprehended  and  imme- 
diately Imprisoned,  without  trial  or  Iskie,  and 
without  otber  proof  than  Its  actual  knowledge 
of  what  occurred;  and  that,  according  toanuo- 
broken  chain  ot  authorities,  reaching  back  to 
the  earliest  times,  such  power,  although  arhi' 
trsry  in  its  nature  and  liable  lo  abuse,  is  abso- 
lutely essential  to  the  protPCtlon  of  the  courts 
in  the  discharge  ot  their  funcliona.  Without 
It,  Judicial  tribunals  would  be  at  the  mercy  ot 
the  disorderly  and  violeoE,  who  respect  neither 
the  lawH  enacted  for  the  vindication  of  public 
and  private  ri^hta,  nor  the  offlceiBchsrgedn-ith 
the  dulj'  of  sdministerlng  tbem.  To  say,  in 
case  of  a  contempt  BUchaslsrecl(«lintheonler 
below,  that  the  offender  was  accused,  tried,  ad- 
judged to  be  fcnilty,  and  imprisoned,  wilbout 
previous  notice  of  the  accusation  ngalust  him 
and  without  an  opportunity  to  be  beard,  is 
[314]  nothing  more  than  an  argument  or  protest 
agalnit  investing  any  cotirt.  however  eialtcd, 
or  however  extensive  its  general  jurisdiction, 
with  thepcwerot  proceeding  summarily,  with- 
out further  proof  or  trial,  for  direct  contempts 
committed  in  its  presence. 

Nor,  in  our  judgment.  Is  It  an  accurate  rhar- 
ACterization  of  tbe  present  case  to  say  that  the 
petitioner's  offense  was  committed  "at  a  time 
precedini;,  and  sepuraled  from,  tlie  commence- 
ment of  Ilia  prosecution. "  His  misbehavior  in 
the  presence  ot  the  court,  bis  voluntary  depart- 
ure from  the  court  room  without  apology  for 
the  liKligoity  he  put  upon  the  court,  his  going 
a  few  steps,  and  under  the  clicumstancea  de- 
tailed by  bim,  into  the  marshara  room  in  the 
same  buildine  where  the  court  was  held,  and 
the  making  of  the  order  of  the  commitmeut, 
took  place,  substantially,  on  tbe  same  occa- 
sion, and  constituted,  in  legal  effect,  one  con- 
tinuous complete  transaction,  occurring  on  the 
•anie  da^,  and  at  tbe  same  session  ot  the  court. 
The  Jurisdiction,  therefore,  of  the  circuit  court 
lo  enter  an  order  for  the  offender's  arrest  and 
Imprieoament  was  as  full  and  complete  as  when 
he  was  in  the  court  room  in  the  immediate  pres- 
ence of  tbe  judgis. 

Whether  the  circuit  court  would  have  hod 
the  power  at  a  subsequent  term,  or  at  ii  subse- 
quent day  of  tbe  same  term,  to  order  his  arrest 
and  Imprlaonment  for  the  contempt,  without 
4U 


Brst  causing  him  to  be  brought  tnlo  its  pr«c- 

ence,  or  without  makins  reasonable  efforts  by 
rule  or  attachment  lo  bring  bim  Into  court,  and 
giving  him  an  opportunity  to  be  henrd  l)efort 
being  lined  and  imprisoned,  is  a  question  not 
necessary  to  be  considered  on  tbe  present  hoiir- 
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rt  of  equltr  will  enjoin  a  Judgment  at 
matlera  set  up  Id  the  bill,  as  a  inound  ot 
■tltute  equities  unavalLitile  as  a  defenn 


APPEAL  from  a  decree  ot  the  Circuit  Court 
of  the  United  Stales  for  the  Eastern  Dis- 
trict of  Arkansas,  In  favor  of  plaintiffs,  against 
tbe  appellant,  in  a  suit  in  equity  to  restrain  ap- 
pellant from  enforcing  a  judgment  in  eject- 
ment and  to  quiet  tille  to  innds,     AJfirmed. 

The  facts  are  stalt-d  in  the  opinion, 

Mftiri.  D,  H,  Reynolda  and  A.  H.  Qa-r- 
Iftad,  Atly.-Gen.,  for  appellant. 

Mr.  0.  n.  Roae.  for  appellees. 

For  points  and  authorities  of  counsel,  aee 
Book  81,  p.  820,  Law.  ed.,  where  the  former 
proceedings  in  the  case  are  reported. 


delivered  the  opinion  of 

Tbli  is  a  suit  in  equity  brought  In  the  United 
Slates  Circuit  Court  Id  1880  by  appellees, 
George  Cbristitin  and  Jerry  Stuart,  agaiusttfao 
ippeliant,  Joel  .lohnson,  praying  an  injiinctjoii 
W  restrain  him  from  enforcing  a  judg-menc  la 
ejectment  which  he  obtained  in  thiit  court 
tgainst  said  appellees  fur  the  recovery  of  cer- 
tain lands  in  their  possrssion.  and  to  quiet  their 
title  to  raid  lands  ogainst  the  claims  ot  said 
appellant. 

The  bill  alleges  that  one  Julia  J.  Johnson,  on 
the  6th  dav  of  March,  1871,  eis  guardian  of  ap- 
pellant, then  a  minor,  loaned  through  her 
agent.  Lycurgua  L.  Jolia.ion.  to  one  James  P. 
Hobinson.  out  of  the  funds  of  aaid  appellant, 
t9,3ST.aS,  for  which  said  James  F.  Robinson 
delivered  lo  said  Lycurgua  L.  Johnson  note* 
for  tbe  amount,  payable  lo  Mrs.  Julia  J.  John- 
son, as  guardian;  and  to  secure  said  loan  exe- 
cuted to  Johnson  n  deed  of  trust  conveying  to 
bim  as  trustee,  for  said  Julia  J.  Johnson  a» 
guardian  for  appellant,  certain  lands  tborela 
U8  U.  8. 
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described,  ^ith  the  usual  power  .of  sale  upon 
failure  to  pay  the  aforesaid  notes  when  due; 
that  after  this  transaction  the  said  a])pellee8 
bargained  for  and  purchased  from  Robinson  a 
[375]  tract  of  500  acres,  being  part  of  the  land  con- 
veyed by  the  aforesaid  trust  deed,  the  said 
complainants  agreeing  to  pay  therefor  120  bales 
of  cotton,  which  they  aver  to  be  a  fair  and 
adequate  consideration,  and  the  full  value  of 
tbe  lands. 

The  bill  further  alleges  that  the  said  pur- 
chase was  made  with  the  full  knowledge  and 
consent  of  the  said  Lycurgus  L.  Johnson,  who, 
io  his  capacity  as  said  trustee  and  also  as  gen- 
eral agent  of  the  said  Julia  J.  Johnson,  as 
piardlan  aforesaid,  agreed  and  contracted  that 
if  tbe  complainants  would  pay  over  to  the  said 
Jul  ia  J.  Johnson  the  price  agreed  to  be  paid 
for  said  lands  according  to  the  terms  of  the 
purchase  from  Robinson  as  above  stated,  that 
the  amount  should  be  credited  on  the  debt  of 
Robinson,  and  the  said  tract  purchased  by 
them  should  be  released  from  the  deed  of  trust. 
Tbat  this  contract  and  agreement  of  her  said 
trustee  and  agent  was  ratified  and  confirmed 
by  the  said  Julia  J.  Johnson,  as  guardian,  who 
received  the  entire  consideration  agreed  by 
tbem  to  be  paid  for  said  land,  with  a  full 
knowledge  of  and  acouicscence  in  said  con- 
tract and  agreement.  That  the  said  complain- 
ants have,  in  accordance  with  the  stipulations 
and  requirements  of  said  trustee  and  agent, 
paid  over  tbe  price  agreed  for  said  500  acres 
of  land,  every  dollar  of  the  proceeds  of  which 
have  gone  to  said  Julia  J.  Johnson,  as  guardian 
of  appellant,  who  has  since  then  become  of 
•ge. 

The  complainants  further  state,  that  after- 
ward, the  said  Lycurgus  L.  Johnson  having 
departed  this  life,  his  administrators  advertised 
and  sold,  under  the  deed  of  trust,  all  the  lands 
mentioned  therein,  including  the  said  tract  of 
500  acres  bought  and  paid  for  by  complainants; 
and  were  bought  in  by  the  defendant  Joel 
Johnson,  who  was  then  of  lawful  age. 

Tbat  afterwards  said  defendant,  claiming  by 
virtue  of  said  sale  and  purchase,  instituted  his 
suit  in  ejectment  on  the  law  side  of  the  court, 
and  tbat  the  complainants  not  being  admitted 
to  interpose  in  said  ejectment  suit  their  equita- 
ble defense  to  the  same,  he  did  at  the  term 
188  obtain  a  Judgment  in  ejectment 
against  them,  and  now  seeks  to  oust  them  of 
the  possession  of  said  lands  by  writ  of  poasea- 
sion  founded  on  said  Judgment. 
9l%]  The  prayer  of  the  bill  is  that  the  Judgment 
in  ejectment  may  be  enjoined,  and  that  the  ti- 
tle of  tbe  complainants  may  be  quieted,  and 
•uch  further  relief,  etc. 

Joel  Johnson  in  bis  answer  denies  that  said 
Lycurgus  L.  Johnson  was  the  agent  and  busi- 
ness manager  of  said  guardian,  Mrs.  Julia  J. 
Johnson,  or  that  he  acted  as  such  In  and  about 
her  business  as  guardian;  and  asserts  that  if 
■ny  contract  or  agreement,  such  as  that  alleged 
m  the  bill,  was  made  with  said  appellees  by 
■ftid  Lycurgus  L.  Johnson,  it  was  not  made 
^itb  the  knowledge  or  by  the  authority  of  said 
Juna  J.  Johnson  as  guardian  aforesaid,  ez- 
Pjwsed  or  implied,  nor  in  any  manner  recog- 
•>wd  or  ratified  by  her  receipt  of  any  of  the 
JJJ^deration  paid  by  said  appellees  for  said 
■'W  with  knowledge  of  any  such  contract  or 


agreement  Further  answering,  he  says: 
"That  if  complaiuanta  are  not  protected  by 
their  vendor  it  will  be  a  great  wrong  to  them, 
but  one  for  which  this  dSendant  is  not  in  any 
manner  responsible." 

The  only  issue  of  fact  raised  by  the  plead- 
ings relates  to  the  agency  of  Lycurgus  L, 
Jcmnson  for  Mrs.  Julia  J.  Johnson,  in  ner  ca- 
pacity as  guardian  of  appellant,  in  the  loan 
of  the  funds  of  her  ward  to  Robinson  upon 
the  security  binding  the  real  estate  of  Robin 
son,  and  the  subsequent  transactions  with  ap- 
pellees as  vendees  of  a  part  of  that  land;  and 
upon  this  point  we  are  of  opinion  that  the  al 
legations  of  the  bill  are  abundantly  sustained 
by  the  proof. 

James  F.  Robinson,  the  vendor  of  the  ap<  [378] 
pellees,  testified  substantially  that  he  knew 
that  Mr.  Johnson  acted  as  the  agent  for  Mrs. 
Julia  J.  Johnson,  in  her  capacity  as  guardian 
of  Joel  Johnson ,  hi  some  matters,  and  especially 
in  the  loan  of  the  money  to  him;  that  about  the 
first  of  January,  1871,  he  borrowed  from  Mrs, 
Julia  J.  Johnson,  as  guardian  of  Joel  Johnson 
the  sum  of  $9,887.95;  made  the  negotiation 
with  Mr.  Lycurgus  L.  Johnson,  exduHtely; 
and  that  he  had  no  recollection  of  ever  having 
talked  with  Mrs.  Johnson  about  the  matter  un- 
til after  the  death  of  Mr.  L.  L.  Johnson.  AU 
the  transactions  in  regard  to  this  loan  were 
made  with  Mr.  L.  L.  Johnson,  or  under  his 
direction.  At  the  time  he  negotiated  the  loan 
of  $9,887.95  he  executed.  Jointly  with  his  wife, 
Mary  F  Robinson,  a  deed  of  trust  on  certain 
lands  to  Mr.  L.  L.  Johnson  as  trustee,  to  cover 
said  loan.  And  In  his  cross  examination  on 
this  point  he  states  that  he  does  not  think  Mrs. 
Johnson  was  present  at  the  time  the  loan  was 
made.  Believes  she  was  not  present  Mr. 
Johnson  delivered  to  witness  a  check  for  the 
loan.  It  was  her  check,  he  thinks.  Saw  from 
the  records  in  the  recorder's  office  that  Mrs. 
Johnson  signed  the  deed  of  trust  to  secure  the 
loan.  Referring  to  the  transaction  with  appel* 
lees, he  suya  he  was  acquainted  with  the  plaint- 
iffs in  the  case.  .  .  .  Part  of  the  lands 
embraced  in  the  deed  of  trust  were  subsequent- 
ly sold  by  himself  and  wife  to  the  plaintiffs  in 
this  suit  When  he  was  negotiating  the  sale 
with  the  plaintiffs,  which  was  about  a  year 
after  he  borrowed  the  money,  he  told  uem 
there  was  a  deed  of  trust  on  the  land  held  by 
Mr.  L.  L.  Johnson.  He  went  with  either 
Christian  or  Stuart— he  does  not  remember 
which,  possibly  either  or  both — to  see  Mr 
Johnson  about  the  matter,  and  Mr.  Johnson 
agreed  with  them  and  himself  (Robinson) 
that,  upon  the  payment  to  him,  acting  for 
Mrs.  Johnson,  or  to  Mrs.  Johnson  herself,  of 
the  purchase  money  agreed  upon,  he  would 
quitclaim  to  them  the  land.  The  plaintiffs 
have  paid  for  the  land  the  price  agreed  upon, 
which  was  120  bales  of  cotton,  ^420  or  425 
pounds  each.  The  purchase  price  was  all  paid 
in  cotton,  exceptinfl^l,035,  which  was  paid  in 
money  by  Mr.  W.  W.  Ford,  which  sum  was 
the  estimated  value  of  some  thirty  odd  bales  [379] 
of  cotton,  balance  then  due.  The  plaintiffs 
not  having  the  cotton  ready,  and  being  anxious 
to  complete  their  payments  and  perfect  their 
title  to  the  land,  he  agreed  that  the  balance  of 
cotton  due  him  might  be  paid  in  money,  at  the 
market  value  of  cotton  at  that  time.    Mr.  Ford 
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made  the  Taluation,  and  paid  the  money  to 
Mrs.  Johnson  for  them.  In  his  cross  exami- 
nation on  this  point  he  says  that  the  object  of 
the  visit  of  himself  with  the  plaintiffs  to  see 
Mr.  Johnson  was  to  convioce  tne  plaintiffs  that 
upon  the  payment  of  the  purchase  price  for 
the  land,  thev  would  get  a  good  title  to  the 
place.  Mr.  Johnson  agreed  that  upon  the  pay- 
ment of  the  purchase  monev  for  the  place  he 
would  release  any  claim  that  he  might  have 
against  the  property  as  trustee;  he  supposed 
that  Mr.  Johnson  was  acting  for  Mrs.  Johnson 
at  that  time,  as  he  had  been  previously  and 
afterwards.  In  his  re-examination  he  states 
that  he  thinks  he  informed  Mr.  Johnson  of 
every  pound  of  cotton  received  from  the  plain- 
tiffs, directed  him  how  to  ship  it,  and  such  of 
the  cotton  shipped  to  his  own  account  was 
shipped  with  his  consent,  with  the  understand- 
ing that  the  proceeds  were  to  be  turned  over  to 
Mrs.  Johnson,  or  to  Mr.  Johnson  for  her. 

His  testimony  as  to  the  payment  of  the  pur- 
chase money  to  Mrs.  Johnson,  and  her  accept- 
ance of  it  as  paid  in  consideration  of  the  land 
purchased  by  the  appellees  under  the  agree- 
ment, is  fullv  corroborated  bvthe  testimony  of 
W.  W.  Ford,  who  testifies  that  he  was  a  mer- 
chant and  near  neighbor  of  Mrs.  Johnson,  and 
made  out  the  accounts  current,  and  kept  the 
accounta  for  Mrs.  Johnson.  The  settlement  of 
Mrs.  Johnson  as  guardian,  filed  in  the  probate 
court,  was  made  out  by  witness  from  data  fur- 
nished by  M  rs.  Johnson.  He  also  made  out  the 
statement  of  the  account  marked  "  Exhibit  B." 
It  contains  all  the  items  of  account  between 
James  F.  Robinson  and  Mrs.  Julia  J.  Johnson 
as  guardian  of  Joel  Joh  nson .  There  are  in  that 
statement  four  items  of  credit  on  said  loan  that 
witness  can  trace  to  Christian  and  Stuart  as 
payments  on  their  purchase  from  Major  Robin- 
son, to  wit,  $481.99,  $1,085,  $804.58,  $1,000. 
This  statement  was  made  out  from  his  own 
knowledge,  and  from  information  furnished  by 
Mrs.  Johnson.  The  item  of  $1,000  was  paid  to 
her  by  Lycurgns  L.  Johnson,  and  repaid  to  him 
by  cotton  from  Christian  and  Stuart,  appellees. 
Credit  was  indorsed  on  the  note  by  Mrs.  John- 
son herself.  She  told  witness  he  paid  it.  The 
item  $481.99  was  received  from  Christian  and 
Stuart  in  cotton,  and  witness  knows  she  got  the 
money.  The  $1,085  witness  paid  for  Christian 
and  Stuart.  In  the  spring  of  1879  the  plaintiffs 
came  to  witness  and  asked  him  to  pay  for  tbem 
the  balance  on  their  purchase  of  the  land  from 
Robinson.  This  amount  was  settlement  in  full 
of  balance  by  Major  Robinson  with  plaintiffs 
for  their  land.  The  valuation  of  the  cotton  was 
made  by  witness  with  the  consent  of  Robinson 
and  Christian  and  Stuart.  Witness  had  told 
Mrs.  Johnson  that  plaintiffs  owed  a  balance  of 
$1,085  for  the  purchase  mone^  of  lands  they 
had  purchased  from  Major  Robinson,  and  that 
witness  was  going  to  pay  it  for  them.  She 
afterwards  sent  to  witness  for  the  monev,  and 
he  paid  it  Plaintiffs  gave  witness  their  note 
for  the  amount. 

Numerous  other  witnesses  sustained  the  tes- 
timony of  Robinson  and  Ford.  The  appellant 
only  introduced  the  deposition  of  his  guardian 
in  support  of  the  denials  in  the  answer.  Mrs. 
Johnson  denies  that  she  authorized  her  brother, 
L.  L.  Johnson,  to  transact  any  business  for  her 
with  Major  Robinson;  states  that  he  refused  to 
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have  anything  further  to  do  with  the  business; 
tliat  he  never  acted  as  her  agent  as  guardian; 
that  she  never  authorized  anyone  to  make  a 

gromise  to  the  plaintiffs  that  thdr  lands  should 
e  released  from  the  deed  of  trust  upon  paying 
the  price  they  had  agreed  to  pay  for  the  same; 
that  if  her  brother,  L.  L.  Johnson,  did  receive 
cotton  from  plaintiiffsit  was  without  her  knowl- 
edge, and  that  Mr.  Ford  never  paid  any  money 
for  plaintiffs  on  account  of  said  loan. 

Upon  this  testimony  we  see  no  grounds  for 
disturbing  the  decree  of  the  court  below.  The 
denial  on  the  part  of  Mrs.  Johnson  of  her 
brother's  agencv,  owing  to  her  imperfect  con- 
ception as  to  what  constitutes  an  agent  and  to 
her  vague  recollection  of  her  own  acts,  is  con- 
tradicted by  tbe  facts  of  which  she  herself  tes- 
tifies, and  by  the  account  marked  "  Exhibit  B," 
made  out  under  her  direction,  in  which  the  re> 
ceipts  of  the  payment  by  cotton  of  tbe  appellees 
are  set  out,  the  last  of  which  is  the  item  of 
$1,085  cash  for  balance  on  demand  against 
Stuart  and  Christian,  thus  recognizing  the  re- 
ceipts of  the  cotton  and  the  validity  of  the  pre- 
ceding payments  made  to  her  brother,  as  her 
agent,  and  received  by  herself.  Her  denial  of 
his  authority  to  make  a  promise  to  the  plaintiffs 
that  their  land  should  be  released  from  the  deed 
of  trust  upon  their  paying  the  price  they  had 
agreed  to  pay  for  the  same,  is  contradicted  by 
her  subsequent  declaration  in  these  words:  '*  I 
did  say  to  my  brother  that  if  these  men  would 
pay  the  $8,000  they  should  have  a  deed,  i.  e,,  I 
i^reed  to  it."  Upon  her  testimony  alone  it  Is 
clear  that  every  act  of  Lycur^s  L.  Johnson  in 
connection  with  this  transaction,  in  every  stage 
of  its  progress,  from  the  loan  to  Robinson  to  the 
payment  of  the  balance  of  the  purchase  money 
due  from  the  appellees,  was  ratified  by  her  as 
guardian  of  appellant 

In  a  single  mstance  she  consented  to  his  ac- 
tion as  her  agent  in  respect  of  her  guardianship 
— ^reluctantly,  she  says— but  nevertheless  con- 
sented, and  ratified  it  absolutely  and  without 
Qualification.  No  act  or  contract  of  his  was 
disavowed  by  her  to  the  appellees,  with  whom 
as  her  agent  he  was  dealing,  and  from  whom 
he  was  collecting  payments  in  her  behalf.  Not 
being  notified  of  revocation  of  his  authority  as 
her  agent,  they  were  clearly  justified  in  acting 
upon  the  presumption  of  its  continuance. 
Story,  Agency,  §§  90, 98;  Hatch  t.  CoddingUm, 
95  U.  S.  48  [24:889];  Southern  L.  InM,  Co.  v. 
McCain,  96  U.  S.  U  [84:658]. 

Appellant's  counsel  contend  that  the  matteia 
set  up  in  the  bill  could  have  been  pleaded  as  a 
defense  in  tbe  suit  of  the  appellant  against  them 
in  ejectment;  and  as  there  is  no  averment  that 
appellees  were  prevented  from  interposing 
those  matters  as  a  defense  in  said  action  by  ac- 
cident of  anv  kind,  or  by  the  fraud  of  appeUant, 
unmixed  wfth  any  fault  or  negligence  on  their 
part,  the  bill  should  have  been  dismissed. 

To  this  we  cannot  agree.  The  principle  laid 
down  in  the  decisions  cited  in  support  of  tlM 
objection  is,  that  a  court  of  equity  will  not  en- 
join a  judgment  at  law,  unless  it  is  shown  that 
the  complainant  was  prevented  from  resorting 
to  a  legal  defense  by  rraud  or  unavoidable  ac- 
cident, without  any  fault  or  ne^igenoe  on  his 
part;  but  that  it  will  do  so,  if  the  matters  set 
up  in  the  bill,  as  a  ground  of  relief,  constitute 
equities  unavailable  as  a  defeLse  in  the  aotioo 
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It  ]aw.  In  the  ftction  of  ^ectment  the  issue 
was  squarely  upon  the  plaintiff's  legal  title. 
There  is  nothing  in  the  case  to  except  it  from 
the  general  rule  that  in  the  United  States 
Courts  a  recovery  in  ejectment  can  be  had  upon 
the  strict  legal  title  only,  and  that  a  court  of  law 
will  not  uphold  or  enforce  an  equitable  title  to 
land  as  a  defense  in  such  action.  BagneU  y. 
Broderiek,  88  U.  8.  18  Pet.  486,  45()[10:285, 
843];  Hoopers.  Seheimer,  64  U.  8. 28  How.  286 
[16:452];  JPhtier  v.  Mara,  98  U.  8. 425  [25:1»11; 
Zanodon  y.  JBherwood,  124  U.  8.  74,  85  [81:844, 
84Ti. 
The  facts  alleged  in  appellees'  bill,  for  the 

Jmrpose  of  showing  their  equitable  title  to  the 
and  in  dispute,  could  not  be  set  up  bv  them  as 
a  plea  in  the  action  of  ejectment  to  defeat  the 
strictly  leffal  title  of  appellant. 

It  is  said  that  if  appellees  are  obliged  to  resort 
to  equity  to  quiet  their  title,  Koblnson,  their 
Tender,  whose  failure  to  have  their  payments 
properly  appropriated  caused  their  lands  to  be 
sola  under  the  deed  of  trust  previously  given 
by  him,  should  have  been  made  a  party  to  the 
Buit,  and  called  upon  to  see  that  we  land  had 
bera  paid  for;  if  not  already,  that  it  be  paid  for 

DOW. 

We  think  this  position  untenable.  The  an- 
swer to  it  is  that  the  decree  which  the  appellees 
asked  for  and  was  rendered  by  the  court  below, 
granting  them  the  relief  sought  for,  did  not 
undertake  to  settle,  and  did  not,  in  effect,  settle 
any  rights  or  liabilities  of  Robinson,  or  of  any 
other  person  not  before  the  court,  as  a  party  to 
the  record. 

The  dealings  between  Robinson  and  appel- 
lant's guardian,  and  the  rights  and  obligations 
growing  out  of  them,  are  distinct  from  the 
question  of  title  between  the  parties  to  this  suit, 
and  have  no  connection  with  it,  except  as  evi- 
draoe  tending  to  throw  light  upon  that 
question. 

The  decree  qf  the  court  below  i$  afirmed. 


n»l     JAMES  A.  ROBINSON  bt  al.,  i^.  in 

Wrr,, 

9, 

JAMES  G.  FAIR 

(See  8.  0.  Beporter^s  ed.  fiS-SL) 

(kUifomia  I^rcbiUe  Court— authority  qf-^Ted- 
taii  in  deeiw-^partition~^minor  heire— notice 
\ttomey — HtU  action. 


1.  Under  the  Constitution  of  OaUfomla  prior  to 
1S80,  tbe  probate  oourt  oould  take  jurisdiotfon  of  a 
proceeding  to  partition  real  estate  severinsr  the 
unltv  of  pooBoasIon  anions  the  heira. 

S.  It  waa  the  Intention  of  the  Leffislature  of  said 
State  to  invest  probate  oouits  with  authority,  in 
connection  with,  and  as  ancillary  or  supplementary 
to,  the  settlement  and  distribution  of  estates,  to 
make  partition  of  real  property. 

8.  Probate  courts  being  courts  of  superior  jurls- 
dtetion,  the  recitals  in  their  decrees,  unless  contra- 
dicted by  the  record,  will  be  presumed  to  l>e  cor- 
rect; and  every  intendment  will  be  indulged  tn 
their  support. 

4.  An  aoministratriz,  who  Is  a  widow  and  heir,  by 
proceediog  in  probate  court,  may  have  a  settlement 
of  her  accounts  as  administratrix,  and  a  final  adju- 
dioation  of  her  rights  as  heir  at  law  in  the  estate  re- 
maining m  her  tuuifls. 

6w  Proper  notice  to  the  minor  children  appears, 
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where  the  decree  redtes  that  due  and  sufllclent  no» 
tlce  had  been  duly  given,  as  required  by  law,  and* 
that  the  attorney  appointed  by  the  court  to  repre- 
sent the  minor  cniloien  appeared  at  the  hearing  and 
was  mresent  at  every  step  of  the  proceedings. 

6.  The  particular  mode  adopted  in  this  case  ia 
publishing  notice  of  the  proceedings  for  settle- 
ment, dismbution,  and  paixition,  was  sufScient  to 
giTC  the  court  jurisdiction  as  to  the  children. 

7.  The  defense  for  the  minor  children  in  such  pro- 
ceeding could  be  conducted  by  an  attorney,  ap- 
pointed by  the  court,  under  the  California  Statute. 

8.  Under  the  Civil  Code  of  California,  probate 
proceedings  are  not  civil  actions. 

[No.  IttJ 
Argued  AprUQ,  10, 1883.  Bedded  Oct.  22,1888. 

rr  ERROR  to  the  Circuit  Oourt  of  the  Unite<^ 
States  for  the  District  of  California,  to  re- 
view a  tudgment  for  defendant  in  an  action  tO" 
recover  land.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meeere.  J.  C.  Bates  and  John  A.  Camp* 
bell,  for  plaintiffs  in  error: 

The  Constitution  of  1868  was  in  force  during^ 
the  period  covering  the  probate  partition  pro- 
ceedings impeachea  in  this  case.  That  consti- 
tution provided  for  a  Probate  Court  by  sec.  8» 
art.  VI,  for  each  county,  to  consist  of  the 
County  Judge  sitting  as  a  Judge  of  Probate. 

The  county  court  as  a  court  of  general  juris- 
diction, and  that  court,  as  a  court  of  Probate^ 
are  two  different  courts. 

Eynde  v.  Imboden,  5  Ark.  885;  He  Bowen'e^ 
WiU,  84  Cal.  682;  Smith  v.  Andrews,  6  Cal.  652: 
aarke  v.  Perry,  5  Cal.  68;  Swift  v.  Swift,  4* 
Cal.  456;  Treat  v.  De  Cdie,  41  Cal.  202;  Estate 
cf  Burton,  64  Cal.  428;  Haterstick  v.  Trudel,  51 
Cal.  481;  Eetate  qf  Hudeon,  68  Cal.  454. 

The  statute,  authorizing  partition  proceed- 
ings by  the  Probate  Court  can  only  be  valid  if 
the  constitution  has  either  expressly  vested  ]a 
risdicUon  over  pariition  proceedings  In  the 
Probate  Court,  or  has  auUiorized  the  Legisla* 
ture  to  do  so. 

The  legislature  cannot  enlai^  the  Jurisdic- 
tion of  a  Constitutional  Court 

Camron  y.  Kenfleld,  57  Cal.  550. 

Or  vest  in  another  court  that  Jurisdlctfon 
which  the  constitution  has  placed  in  one  desig* 
nated  therein. 

Zander  T.Che,  5  Cal.  280;  Houghton's  Appeal^, 
42  Cal.  85;  WiUis  v.  Farlep,  24  Cal.  490;  Wilson 
y.  Roach,  4  Cal.  862;  Rosenberg  v.  Frank,  58  Cai. 
402;  Cooley,  Const.  Lim.  (8d  ed.)  00.  note  2. 

The  Constitution  has  vested  Jurisdiction  over 
partition  proceedings  in  the  District  Court  ^  % 
Court  of  Equity  by  virtue  of  the  grant  of  Juris- 
diction in  all  cases  in  equity  (Cal.  Const.  Art» 
YI,  sec.  6),  where  the  remedy  is  sought  in 
equity;  and  as  a  Court  of  Law,  under  the  1u- 
risdiction  given  of  all  cases  at  law  which  involve 
the  title  or  possession  of  real  property  (Cat 
Const  1868.  art.  VI,  sec.  6);  where  the  remedy^ 
is  sought  in  partition  proceedings  at  law. 

Actions  at  law  for  partition  existed  at  the 
common  law  in  the  case  of  parceners  prior  to- 
the  reign  of  Henry  YIII;  and  in  that  reign  the 
right  to  a  writ  of  partition  was  given  to  tenants- 
in  common. 

1  Washb.  R  Prop.  676;  1  Spence,  Eq.  Jur. 
162;  Freeman,  Co-tenancy  and  Partition,  sec» 
420. 

Courts  of  equity  assumed  a  Jurisdiction  over 

Eartition  proceedings  based  not  upon  statute, 
ut  upon  the  inadequacy  of  the  legal  remedy* 
1  Spence,  Eq.  Jur.  642-654;  Freeman,  Co-ten- 
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«Dcy  and  Partition,  Sec.  428;  1  Fonblanque's 
Eo.  18,  note. 

FartitioQ  Jurisdiction  being  conferred  by  the 
Constitution  upon  the  district  court,  sucn  ju- 
risdiction was  exclusive  in  that  court. 

The  grant  of  probate  Jurisdiction  is  in  these 
'words: 

'*Tbe  County  Judges  shall  also  hold  in  their 
ieveral  counties  Probate  Court,  and  perform 
such  duties  as  Probate  Judges  as  may  be  pre- 
scribed by  law." 

Cai.  Const.  1868,  art.  VI,  sec.  8. 

No  such  powers  can  be  exercised  until  and 
except  so  far  as  expressly  authorized  by  statute. 
Bu9h  v.  Lind%ey,  44  Cal.  121;  Bosmberg  v. 
Frank,  58  Cal.  402. 

Similar  clauses  have  been  construed  as  not 
empowering  the  legislature  to  extend  the 
powers  of  a  Probate  Court  beyond  the  proper 
and  established  bounds  of  the  established  pro- 
bate jurisdiction,  as  known  to  American  and 
English  Jurisprudence. 

Feiris  v.  Bigley,  87  U.  S.  20  Wall.  875  (22: 
883);  Ca6t  v.  Vast,!  Utah,  112;  Locknane  v. 
Martin,  McCahon  (Kan.)  60;  Moore  v.  KovMy, 
1  Idaho,  55. 

Section  8  of  art.  YI,  authorizes  the  Legisla- 
ture to  confer  on  the  Probate  Court  probate 
powers  and  jurisdiction,  and  those  only. 

Partition  is  not  a  part  of  the  probate  juris- 
diction derived  from  England  and  exercised  in 
America   by  Probate   or   Surrogate   Courts. 

Payne*s  WiU,  4  T.  B.  Mon.  422;Toller's  Law 
of  Executors,  67,  80,  490,  491;  Be  Eakin*$  Ea- 
tate,  20  N  J.  Eq.  (6  C.  E.  Green)  481;  Daven- 
port ▼.  Caldmtl,  10  S.  C.  817. 

The  constitutional  grant  of  jurisdiction  over 
all  matters  testamentary  and  of  administration 
is  identical  with  a  grant  of  probate  jurisdiction. 

Smith  Y  Oraig,  10  Smedes  &  M.  447. 

Partition  is  not  analogous  to  and  is  oot  a  le- 
gitimate extension  of  the  process  of  dis- 
tribution. 

The  executors  and  administrators  are  and 
ever  have  been  oifiders  of  the  court. 

Toller's  Law  of  Exrs.  and  Admrs.  82, 114, 
241,  869,401. 

They  exerdse  a  power  over  the  estate  under 
the  direction  of  the  court. 

Id.  88,  46.  76,  95, 100 

The  executor  and  administrator  have  a  mere 
custody  for  the  purpose  of   aaminislration. 

Id.  188,  241,  255,  256. 

In  a  Probate  Court,  the  decree  of  distribution 
neither  gives,  creates,  nor  transfers  any  rights 
of  property. 

Distribution  gives  to  the  distributee  no  new 
title  to  the  property,  but  only  ascertains  the 
property  to  which  his  title  shall  attach  as  heir 
at  law  of  the  deceased. 

Thompaon  v.  Thomas,  80  Miss.  152, 158;  Fer- 
He  V.  Fitblie  Admr.  8  Bradf.  249;  Haytoard  v. 
Hayward,  20  Pick.  517;  Kingtbury  v.  SeoviU, 
26  Conn.  819;  F'oster  y.FifiM,  20  Pick.  67;  MiUa 
V.  MarehaU,  8  Ind.  64;  Adame  y.  Adams,  10 
Met  170. 

Partition  is  a  proceeding  issuing  in  a  Judg- 
ment transferring  property. 

Freeman,  Co-tenancy  and  Partition,  spcs,  £U, 
250, 290,  847, 251,  298.  29£,  274.  27&,  276. 

At  common  law.  a  voluntary  partition  could 
only  be  accomplished  in  the  manner  required 
for  the  conveyance  of  landed  estate. 
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Freeman.  Co-tenancy  and  Partition,  se^ 
896,  402;  Co.  Litu  169  a;  Alhiatt  on  Partition. 
124-129. 

The  exercise  of  jurisdiction  over  wills  of  real 
estate  does  not  enlarge  the  probate  Jurisdiction. 

Willia'bs  on  Exrs.^6th  Am.  ed.  454,  888,  889. 

The  power  exercised  by  probate  courts  to 
partition,  wherever  it  exists  is  based  on  statute. 

Alabama;  Laws  of  Ala.  1823,  p.  888,  sec.  48, 
Ala.  Code,  1852,  sec.  670:  Rev.  Code  Ala.  1867. 
sec.  8105;  Bryant  v.  Stearns,  16  Ala.  807; 
Coker  v.  Pitts,  87  Ala.  692. 

Connecticut;  Stat,  of  Conn.  1888,  p.  284,  Tit. 
81,  Ch.  1,  sec.  29;  Stat  of  Conn.  1854,  p.  602, 
sec.  53;  Gates  v.  Treat,  17  Conn.  888; 

Indiana;  Rev.  Stat.  1848.  pp.  811,  812,  sees. 
114,  115,  116;  Rev.  Stat.  Ind.  1881,  sees.  1186, 
1187;  8huU  V.  Eennon,  12  Ind.  84;  Bennet  v. 
East,  7  Ind.  174. 

Louisiana;  Hooke  y.  Hooke,  6  La.  420. 

Maine;  Smith's  Laws  of  Me.,  Vol.  1,  p.  889, 
Ch.  50,  sees.  81,  88;  Rev.  Stat.  Me.  1840-41,  p. 
449,  Ch.  108,  sec.  1:  Rev.  Stat  1883;  p.  550, 
sees.  8,  9;  Earl  v.  Bow,  85  Me.  421. 

Massachusetts;  Provincial  Stat.  Mass.  1752, 
Ancient  Charter.  594;  Stat.  Mass.  1817,  Ch.  100, 
Qen.  Stat  Mass.  1860,  p.  490,  §  14,  p.  708, 
§§48.65. 

All  the  authority  which  the  judge  of  probate 
has,  upon  this  subject,  is  derived  uom  the  Stat- 
ute of  1817.  chap.  190. 

Wainwright  y.  Dorr,  18  Pick.  885;  ArmM  y. 
Lyman,  5  Pick.  211;  Sigoumey  v.  Sibley,  21 
Pick.  101;  BemisY,  Steams,  li^^taa.  200;  Jenks 
v.  Hovoiand,  8  Gray,  586;  wrdon  v.  Pearson,  1 
Mass.  828. 

Mississippi;  Stat  Laws  of  Miss.  (Howard 
and  Hutchinson's),  p.  412,  §  89.  p.  471.  §  14; 
Smith  y .  Oraig,  10  Smedes  &  M.  447;  Currie  v. 
Stewart,  26  MiM.  649;  hum  v.  Beed,  58  Miss.  77. 

New  Hampshire:  Comp.  Stat  N.  U.  p.  893» 
§  6;  Kdly  v.  Kelly,  41  N.  H.  501. 

New  Jersey:  Laws  of  N.  J.  1821,  p.  780.  §  13; 
Dixon's  Dig.  Laws  of  N.  J.  668,  §  10;  Den  ex 
dem.  Biehman  v.  Baidwin,  21  N.  J.  L.  (1  Zab.) 
895;  CurtisY.  Jenkins,  20N.J.L.(1  Spencer)  679. 

Pennsylvania:  1  Brightiys  Purd.  Dig.  Laws 
of  Pa.  1700-1872.  p.  4fe,  §  188;  Bishop's  Ap- 
peal, 7  Watts  &  S.  251;  Selflridge^s  Appeal,  0 
Watts  &  S.  55;  720  Gardinei^sBstaU,  4  Pa.  502. 

Tennessee:  The  County  Court  has  Jurisdic- 
tion of  the  probate  of  wills. 

Code  Tenn.  1858,  §  2169;  Stat  Tcnn.  1881, 
g  2169;  Hey  wood  &  Cobb's  Revision)  p.  108» 
§47. 

The  County.  Circuit  and  Chancery  Courts 
have  concurrent  jurisdiction. 

Stats.  Tenn.  1881.  Revision.  Haywood  ^ 
Cobb's,  244;  Tenn.  Code,  1858,  §  8266;  WU(»9 
V.  Cannon,  1  Cold.  369. 

Vermont:  Laws  of  Vt  1824.  pp.  849.  850, 
§§  79, 88;  Rev.  Laws  Vt  1880.  §§  2262-2260 
Once  V.  Bandall,  23  Vt.  243. 

Wisconsin:  Rev.  Stat  Wis.  1849, pp.  880-882 
1858,  60^-607;  1878,  ?§  894a-8955. 

Minnesota:  Stat,  of  Minn.  1851.  p.  260,  §  5 
1878.  p.  597.  §  6. 

South  Carolina:  Stat  8.  Car.  Vol.  II.  p.  64. 
S  26  (Slat.  1839-1849);  Slat  S.  Car.  Vol.  fi,  p. 
248  (Stat  1814-1888);  Rev.  Stat.  S.  C.  p.  578, 
§  41;  Faust  v.  Bailey,  5  Rich.  L.  110;  Daten^ 
port  V.  CaldweU,  10  8.  C.  817;  Gates  v.  JrieJt^ 
2  Rich.  L.  598. 
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Mr,  Samviel  M.  Wilson»  for  defendant  in 
error: 

The  Probate  Courts  of  California  in  1875  bad 
jmisdiction,  as  ancillary  to  tbe  settlement  of 
the  estates  of  deceased  persons,  to  partition  tbe 
real  property  among  the  heirs  or  other  distrib- 
utees. 

Stat,  of  Cal.  877;  Stat,  of  Cal.  of  1851 ,  448, 
481. 482, 488;  art  YI,  g  6,  of  the  Const,  of  Cal. 
in  force  in  1875. 

In  England,  tbe  common  law  courts  bad 
Jurisdiction  to  partition  estates  held  by  copar- 
ceners. 

1  Reeve's  Hist.  2d  ed.  (Dublin),  812;  Final- 
son's  ed.  885,  citing  Bracton,  71  b  to  77  b;  Dub- 
lin ed.  of  1787,  p.  812;  Roscoe's  Treatise  on  the 
Law  of  Actions,  180;  Co.  Litt.  175  a,  167  a; 
Alluatton  Partition,  54, 55;  Bac.  Ab.  Tit  Joint- 
Tenants,  (I);  Freeman  on  Cotenancy  and  Par- 
titinn,  §  420  e^  «^. 

Tbe  modes  of  proceeding  in  partition  cases 
in  tbe  common-law  courts,  are  fully  detailed  by 
tbe  following  authorities: 

Albatt  on  Partition,  65,  70;  Booth  on  Real 
Actions,  244,  245;  2  Cruise,  285;  Petersdorf's 
Ab.  Tit  Partition ;  Litdeton,  §g  247.  248 ; 
Chilly's  PL  1890-1407;  Bac.  Ab.  Joint  Tenants 
1,  and  Freeman  on  Cotenancy  and  Partition, 
§422. 

Tbe  jurisdiction  of  the  courts  of  common 
law  and  chancery  are  concurrent 

Mitford,  Eq.  PL  by  Jeremy,  120;  1  Stoiy's 
£q.  Juris,  g  660,  ^  ieq,;  Stnekland  y.  Str&k' 
iand,  6  Beav.  77;  Agar  v.  Fairfax,  17  Ves.  Jr. 
551;  WatBon  v.  Duke  of  Northumberland,  11 
Ves.  Jr.  158. 

Tbe  Jurisdiction  granted  the  District  Court 
in  equity  cases  did  not  prohibit  the  Legislature 
from  investing  the  Probate  Courts  with  jurte- 
diction  to  partition  the  estates  of  deceased  per- 
sons among  the  heirs. 

Zander  v.  Che,  5  CaL  280;  (hurtwright  ▼. 
Bear  Biter  dbA.  W.  <fc  AT.  O?.  80  CaL  577;  Bo- 
eenberg  v.  F¥ank,  58  CaL  402, 408;  Caulfidd  v. 
SUtene,  28 CaL  118;  Tolo  County  v.  Sacramento, 

86  CaL  195;  Stoppelkamp  v.  Mangeot,  42  Cal. 
824.825. 

The  Jurisdiction  of  the  Probate  Court  over 
tbe  estates  of  deceased  persons  Is  plenary. 

Auguieola  v.  Arnaz,  51  CaL  488;  RoeenbergY. 
Frank,  58  Cal.  402;  Clarke  v.  Perry,  5  Cal.  60; 
BeUoe  v.  Bwrere,  9  Cal.  129;  Deck  v.  Gerke,  12 
CaL  486:  WalU  v.  WaUcer,  87  Cal.  426;  Eetate 
of  Hinckley,  58  Cal.  457;  De  Caetro  v.  Barry,  18 
Cal.  96. 

The  jurisdiction  of  Probate  Courts  is  widely 
exercised  in  the  States  of  tbe  Union. 

Bryant  y.  Stearne,  16  Ala.  802;  Coker  v.  Pitte, 

87  Ala.  692;  Oatee  v.  Treat,  17  Conn.  889;  ShuU 
v.  Kennon,  12  Ind.  84;  Bennet  v.  East,  7  Ind. 
175;  Maeon  y.  Maeon,  12  La.  589;  Bad<m  y. 
Fcueker,  15  La.  455;  Hooke  v.  Hooke,  6  La.  420; 
h}Uer  V.  Webb,  2  Me.  257;  Earl  v.  Bom,  85  Me. 
415;  GogeweU  y.  Beed,  12  Me.  198;  Dean  v. 
Hooper,  81  Me.  107;  Furlong  v.  Souls,  89  Me. 
128;  Pierce  v.  Irtsh,  81  Me.  254;  Clark  y.  Pieh- 
<m.  Id.  608;  Potter  y.  Hazard,  11  Allen,  187; 

Wainv>Hgh$  y.  Dorr,  18  Pick.  888;  Arm$  v. 
Igman,  6  Pick.  211;  Sigourney  y.  Sibley,  21 
Hck.  101;  Bemie  v.  Stearne,  16  Mass.  200;  Jenke 
V.  Holland,  8  Gray,  586;  Oordon  y.  Peareon,  1 
Mm.  828;  Oainee  y.  Smiley,  7  Smedes  &  M. 
^;  Campbea  v.  WaUaee,  12  N.  H.  862;  KeUy  v. 
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KeUy,  41  N.  H.  501;  Den,  ex  dem,  Bichman,  y. 
Baldwin,  21  N.  J.  L.  (1  Zab.)  895;  Gurtie  y. 
Jenkins,  20  N.  J.  L.  (1  Spencer)  679;  Stats 
V.  Mayhew,  9  N.  J.  L.  (4  Hals.)  70;  Mehaffy  v. 
2>0d68.9  Watts,  868;  Bishops  Appeal,  7  Watts 
&  S.  251;  Hise  v.  Oeiger,!  Walls  &  8.  278; 
Qroffv^  Oroff,U  Serg.  &  R.  188;  Selfridg^s 
Appeal,  9  Watts  &  S.  55;  MePherson  v.  Ounliff, 
11  Serg.  &  R.  422;  BavingUm  v.  Clarke,  2  Pen. 
&  W.  115;  Be  OardineTs  Estate,  4  Pa.  502; 
Herr  Y.  Herr,  5  Pa.  428;  Eelfs  EstaU,  6  Pa. 
467;  Painter  v.  Henderson,  7  Pa,  48;  Lair  v. 
Hunsicker,  28  Pa.  115;  Ihmsen  v.  Ormtby,  82 
Pa.  198;  Merklein  y.  Trapnell,  84  Pa.  42;  Sjiy- 
der's  Appeal,  86  Pa.  166;  Dresher  v.  AUentown 
Water  Go.  52  Pa.  225;  Harlan  v.  Langham,  69 
Pa,  285;  McClure  y.  McGure,  14  Pa.  184;  Wil- 
cox  V.  Cannon,  1  Cold.  869;  Qriee  y.  Bandall^ 
28  Vt  242;  Oillett  v.  Tr^anta,  18  Wis.  472; 
Tryon  y.  Famsworth,  80  Wis.  577;  Simpson  v. 
Cook,  24  Minn.  180;  Tompkins  v.  Tompkins,  1 
Story,  C.  C.  547;  SAaw  v.  Shaw,  4  Cranch,  C.  C. 
715;  Levfis  v.  Pratt,  2  Whart.  81;  Hubbard  y. 
Bickart,  8  Vt  207;  Vick  v.  Vieksburg,  1  How. 
(Miss.)  444. 

The  statutes  of  California  investing  Probate 
Coqrts  with  Jurisdiction  to  partition  estates 
amonff  tbe  heirs  or  other  distributees,  are  not 
in  violation  of  tbe  Constitution  of  the  State. 

Meeks  v.  Olpherts,  100  U.  8.  564  (25:735); 
Meeks  v.  Vassault,  8  Sawy.  206,  and  cases  cited; 
Cunningham  v.  Ashley,  45  Cal.  485;  Meeks  v. 
Hahn,  20  CaL  621;  Meeks  y.  Kirby,  47  Cal.  168; 
Chapman  v.  HoUister,42  CaL  462;  Burton  y. 
Lies,  21  CaL  91. 

The  power  of  the  Legislature  over  the  sub- 
ject of  descents  and  successions  is  absolute. 

StaU  V.  Smith,  70  Cal.  155;  LyoM  v.StdU,  67 
CaL  880;  Carraseo  v.  State,  Id.  885;  Pleople  y. 
Borers,  18  Cal.  165. 

x^otice  was  published  once  a  week  for  four 
successive  weeks. 

Sec.  1705,  Code  of  Qvil  Pro. 

The  decree  shows  that  proof  of  notice  was 
made  to  the  satisfaction  of  the  court  The  de- 
cree is  conclusive  evidence  of  this  jurisdictional 
fact. 

McCUHlan  y.  Doumey,  68  CaL  528;  Be  Sbar- 
boro's  Estate,  70  Cal.  147;  Be  Plalomaret^  Es- 
tate, 68  Cal.  402;  Dean  v.  Superior  Ct,  Id.  477; 
Wiggin  v.  Superior  C^.  68  CaL  400. 

The  Code  in  its  provisions  relating  to  probate 
proceedings  in  section  1718  requires  the  court 
to  appoint  some  competent  attorney  at  law  to 
represent  in  all  such  proceedings  all  devisees, 
heirs,  etc.,  who  are  minors  and  navr  no  general 
guardian. 

Sea  1807,  C.  C.  P. 

Had  the  appointment  of  a  euardlan  ad  litem 
been  required,  the  failure  to  do  so  would  have 
been  a  mere  irregularity,  to  be  reached  on  an 
appeal,  but  not  rendering  the  proceeding  void 
when  attacked  collaterally. 

Freeman  on  Judgments,  §  151;  Simmons  v. 
McKay,  5  Bush,  25;  Montgomery  v.  Carlton,  56 
Tex.  865;  Beeler  v.  BuUitt,  8  A.  E.  Marsh.  280; 
Barber  v.  Taylor,  9  Dana.  87;  Auttin  v.  Charles- 
town  Female  Seminary,  8  Mete  196;  Bloom  v. 
Burdick,  1  Hill  (N.  Y.)  181;  Barber  y.  Graves, 
18  Vt  298. 

The  proceedings  of  the  commissioner  were 
in  exact  compliance  with  the  law. 

Sees.  1688, 1684,  C.  C.  P. 
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Tbe  infant  heirs  had  no  guardian.  The 
court,  therefore,  under  section  1718,  0.  0.  P., 
appointed  the  attorney  to  represent  the  minors. 

The  court  had  the  discretion  to  adopt  the 
mode  of  proceeding  prescribed  under  chap. 
XI,  C  C.  P. 

The  objection  only  goes  to  a  question  of  er- 
ror not  to  be  reviewed  collaterally  in  this  ac- 
tion. 

Partition  in  probate  proceedings  is  only  an- 
cillary to  the  settlement  of  the  estate,  and  is  not 
intended  to  be  made  between  any  others  than 
the  heirs  or  devisees  of  the  decedent. 

Sec.  1675,  C.  C.  P. ;  Freeman  on  Co-tenancy 
&  Partition,  §  658. 

A  decree  or  Judgment  in  partition  has  no 
other  effect  than  to  sever  the  unit^  of  posses- 
sion, and  does  not  vest  in  either  of  the  co-ten- 
ants any  new  or  additional  title. 

Wade  V.  Derav,  50  Cal.  880;  Mound  dtp  L. 
d  W.  Asw,  V.  Philip,  64  Cal.  496. 

In  decrees  of  partition  in  the  Probate  Court, 
no  deed  of  release  of  their  several  proportions 
by  one  heir  or  devisee  to  another  is  required. 

1  Washburn  on  Real  Property,  586;  Freeman 
on  Co-tenancy  &  Partition,  §  427;  Freeman  v. 
Bahm,  58  Cal.  114;  Wright  v.  Marsh,  2  G. 
Greene  (Iowa)  110;  1  Story's  Eq.  Jur.  §  652; 
He  Qarraud*s  Estate,  86  Cal.  277. 

[54]  Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  case  involves  the  title  to  a  flf  ty-vara  lot 
in  the  City  of  San  Francisco,  numbered  two 
hundred  and  five  on  its  official  map.  It  was  a 
part  of  the  separate  estate  of  Horace  Hawes, 
benior,  who  died,  intestate,  in  that  city,  on 
March  12, 1871,  leaving  as  his  only  heirs  at  law, 
bis  widow  Caroline  Hawes,  and  twofminor 
children,  Horace  Hawes,  Junior,  born  March 
22,  1859,  and  Caroline  C.  Hawes,  bom  August 
26, 1864.  In  December,  1871,  the  widow  quali- 
fied as  administratrix  in  the  Probate  Court  of  the 
City  and  Coimty  of  San  Francisco.  In  that 
capacity  she  took  possession,  as  was  her  duty 
under  the  law  of  California,  of  the  entire  estate 
of  her  deceased  husband,  and  held  it  subject  to 
the  control  of  that  court.  Civil  Code,  g  1884; 
Code  of  Civil  Procedure,  §  1581. 

In  addition  to  the  above  lot,  the  intestate  was 
the  owner,  at  the  time  of  his  death,  of  a  lar^ 
amount  of  property,  principally  real  estate,  m 
the  Counties  of  San  Francisco  and  San  Mateo, 
some  of  which  was  community  property,  and 
the  residue  separate  property.  By  the  law  cf 
California,  upon  the  death  of  the  husband,  in- 
testate, one  half  of  the  community  propertv 
^oes  to  the  surviving  wife,  and  the  other  to  his 
aescendants  equally,  or,  in  the  absence  of  de- 
scendants, according  to  the  right  of  representa- 
tion, and  in  the  same  manner  as  the  separate 
property  of  the  husband;  and  upon  the  death 
of  the  husband,  leaving  a  widow  and  more  than 
one  child  living,  or  the  lawful  issue  of  one  or 
more  deceased  children,  one  third  of  his 
estate,  not  otherwise  limited  bv  marriage  con- 
tract, goes  to  the  widow,  and  the  remainder  in 
equal  shares  to  his  children  and  to  the  lawful 
issue  of  any  deceased  child  by  right  of  repre- 
sentation. avO  Code,  §^  168,  164,  687, 1886, 
1402. 

The  estate  was  divided  by  proceedings  com- 
menced, February,  18, 1876,  by  Mrs.  Uawes, 
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administratrix;  in  the  Probate  Court  of  the 
City  and  County  of  San  Francisco.  They 
were  instituted  for  the  purpose  of  obtaining 
a  final  settlement  of  her  accounts,  and  also 
the  distribution  and  the  partition  of  the  estate. 
Such  a  settlement  was  had,  and,  after  a  decree 
of  distribution  was  passed,  the  court  proceeded 
to  made  partition  between  the  heirs  according 
to  their  respective  interests  of  the  various  par- 
cels of  real  estate  remaining  in  the  hands  of  the 
administratrix.  By  the  final  decree  of  parti- 
tion, rendered  April  19, 1875,  certain  property, 
including  the  above  lot,  was  set  apart  to  the 
widow,  while  other  lands  in  that  county,  and  in 
San  Mateo  County,  were  allotted  to  ti^e  chOdren. 

By  deed  of  May  24,  1875,  and  for  the  con- 
sideration of  three  hundred  thousand  dollars, 
the  widow  conveyed  the  above  lot  to  James  C. 
Flood.  The  latter  wa5<  in  possession  under  his 
purchase  until  August  21,  1876,  when  he  sold 
and  conveyed,  for  a  like  sum,  to  James  G.  Fair, 
who,  prior  to  the  present  litigation,  put  upon 
the  lot  substantial  improvements  d  the  value 
of  several  hundred  thousand  dollars. 

On  the  6th  of  April,  1881,  Caroline  C.  Hawes 
intermarried  with  James  A.  Robinson,  who 
had  previously,  February  24,  1881,  qualified  as 
her  guardian. 

The  present  suit  was  brought,  June  6,  1882, 
in  the  names  of  Mrs.  Robinson,  by  her  husl^nd 
as  guardian,  and  Horace  Hawes,  Junior,  to  re- 
cover two  undivided  thirds  of  said  fif ty-vara 
lot.  In  the  progress  of  the  cause  Mra  Robin- 
son was  Joined  with  her  brother  as  an  original 
plaintiff  in  her  own  rieht.  The  defendant 
claimed  title  under  the  decree  of  partition  in 
the  Probate- Court  That  decree,  the  plaint- 
iffs insisted,  was  void.  A  jury  having  been 
waived,  there  was  judgment  for  the  defendant, 
the  court  below  holding  that  the  proceedings  in 
the  Ftobate  Court  were  in  conformity,  in  all 
respectfl,  with  law. 

The  principal  assignment  of  error  is,  that, 
under  the  Constitution  of  California  prior  to 
1880  the  Probate  Court  could  not  take  jurisdic- 
tion of  a  proceeding  to  partition  real  estate.  It 
is  contended  that  its  control  over  the  estate 
ceased  when  it  approved  the  final  settlement, 
and,  by  a  decree  of  distribution,  defined  the 
nature  and  extent  of  the  interests  of  the  heirs 
in  the  remaining  estate  of  the  decedent.  A  par- 
tition severing  the  unity  of  possession  among 
the  heirs,  and  investing  each  with  a  right, 
as  against  the  others,  to  the  exclusive  posses- 
sion and  ownership  of  distinct  parts  of  the  es- 
tate, could  not,  it  is  insisted,  have  been  consti- 
tutionally effected  by  proceedings  in  a  Probate 
Court.  These  questions  have  received  the  most 
careful  consideration,  as  well  because  of  their 
intrinsic  importance,  as  because  their  deter- 
mination by  this  court,  as  we  are  informed  by- 
counsel,  may  seriously  affect  the  title  to  large 
bodies  of  land  in  California. 

Tracing  the  course  of  legislation  in  California 
in  reference  to  the  jurisdiction  and  powers  of 
the  Probate  Courts  of  that  State,  we  find  that 
the  first  statute  upon  the  subject  is  that  of  April 
22.  1850,  entitled  "An  Act  to  Regulate  the  Set- 
tlement  of  the  Estate  of  Deceased  Persons.** 
Stat  Cal.  1850-58,  c.  129,  p.  877.  Another 
statute  was  passed  May  1, 1851,  having  a  simi- 
lar title,  ana  covering  the  same  subject.  Com- 
pUed  Laws  Cal.  1860,  c  120,  pp.  377  to  428. 
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The  pTOTidotiB  of  tbeae  at&tutea  relitiDg  to  pro- 
ceedfugaln  tbe  Protmte  CoumfortbeiiDulsei- 
tlemeot,  distribution,  aod  partition  o(  estates 
were  continued  without  material  change,  and 
Qie  powers  of  Iboee  courts  enlarged,  by  the  Code 
of  Civil  Procedure.  The  seeiiona  of  the  Code 
bearing  upon  tbe  question  of  tbe  jurittdiction 
aod  powers  of  those  courts  are  too  numerous  to 
be  incorporated  in  this  opinion.  It  is  sudicient 
to  say  that  upon  a  careful  examinatiou  of  thcni, 
we  are  of  opinion  thai  it  was  the  iotention  of 
tbe  Legislature  to  iavest  Probate  Courts  with 
■uthonry,  in  connection  witb,  atid  as  ancillary 
or  supplementary  to  Ibe  settlement  and  diatri- 
Initioti  of  estate^  to  make  partition  of  real  prop- 
perty — where  the  title  of  tbe  deceased  owner 
and  tbe  heirship  of  the  parties  are  uodlsputed — 
■o  as  to  iuvebl  eacii  heir  with  a  separate  title  to 
tbe  particular  part  or  parta  allotted  to  bim  by 
the  decree  of  partition.  No  other  ioterpreta- 
tioD  is  consistent  with  the  words  of  tbe  Code. 
66  1581,  1634,  1065,  1066,  1668,  1676,  1676  to 
1680,  inetutive,' 

Does  tbe  State  Coostttution  prohibit  the  par- 
tition of  real  estate  b;  proceedlDKS  in  a  Probate 


nlzed  in  that  instrument. 

By  the  Coastitution  of  California,  tn  force 
■t  Ibe  lime  partition  was  made  of  tbe  estate  Id 


questioD,  the  judicial  power  of  tbe  Stale  was 

"  Teeted  in  a  Supreme  Court,  In  District  Courts, 
tn  County  Courts,  in  Probate  Courts,  and  in 
Justices  of  tbe  Peace,  and  in  all  such  Record- 
ers' and  other  inferior  courts  as  tbe  Legislaluro 
msy  establish  io  any  incorporated  city  or  lowii;" 
and  the  supreme  court,  tbe  dislrict,  county, 
probate,  and  such  other  courts  as  Ibe  Legisla- 
lure  should  prescribe,  were  declared  to  be 
courts  of  rect^rd.  Const,  of  1&4B,  amended  in 
1862,  art.  VI,  S§  1,  9.  The  supreme  court  is 
iovesled  with  appellate  jurisdiction  Id  all  cases 
in  equity;  in  all  cases  at  law  Involving  Ibe  title 
or  possession  of  real  estate,  or  tlie  legality  of 
any  tax.  Impost,  assessment,  toll  or  municipal 
£oe,  or  in  wbicfi  the  demand,  exclusive  of  in- 
terest, or  Ibe  value  of  the  property  io  coatro 
versy.  amounts  to  three  hundrai  dollars;  In  all 
cases  arising  in  tbe  probate  courts;  and  Io  all 
criminal  cases  amounting  to  felony,  or  quea- 
Uons  of  law.  It  also  has  "power  to  issue  writa 
of  mandamus,  cerliorari,  prohibition,  and 
hahcM  eorput,  and  also  all  writs  necessary  or 

Siroper  to  tbe  complete  exercise  of  Its  appellate 
urisdiclion."  Id,  %  4. 
The  ConslituUon  of  1849  provided  that  tb« 
District  Courts  "shall  have  original  jurisdic- 
tion in  law  and  equity  in  all  civil  cases  whcj'e 
the  amount  in  dispute  exceeded  two  hundred 
dollars,  exclusive  of  Interest.  In  all  criminal 
cases  not  otherwise  provided  for,  and  in  all  is- 
sues of   fact  joined   In    tbe  Probate   Courts, 
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•ootor  or  adminigtmtor.  or  or  anjr  beir,  legatee  or 
derlaee,  the  oourt  must  proceed  to  distribute  the 
Rsidae  of  the  eetat«  In  tbe  hands  of  the  executor 
or  adrnhdatratoT.  It  any,  among-  tbe  peiHons  who 
by  law  are  entitled  thento:  and  if  Q>o  decedent 
bai  left  a  sorvlTlnK  obtld,  and  Oia  Issue  of  otber 
chOdmi.  and  any  of  them,  before  the  close  of 
admltitotraflon.bAv«died  while  under  age  and  not 
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their  Jurisdiction  shal]  be  unlimited."  (Donst 
1849,  art.  VI.  §  6.  But  in  1862  the  Constitu- 
tion was  amended,  and  in  lieu  of  that  section 
the  following  was  substituted:  **  The  District 
Courts  shall  have  original  jurisdiction  in  all 
cases  in  equity;  also,  in  all  cases  at  law  which 
involve  the  title  or  possession  of  real  property, 
or  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  fine,  and  in  all  other  cases  in 
which  tiie  demand,  exclusive  of  interest  or  the 
value  of  the  property  in  controversy,  amounts 
to  three  himdred  dollars;  and  also  in  all  crimi- 
nal cases  not  otherwise  provided  for.  The  Dis- 
trict Courts  and  their  judges  shall  have  power 
to  issue  writs  of  TutbeoM  corpus,  on  petition  by 
or  on  behalf  of  any  person  held  in  actual  cus- 
tody, in  their  respective  districts."  Const 
1862,  art.  VI,  g  6. 

The  Constitution  of  1849,  also,  provided  for 
the  election  of  a  county  judge  in  each  organ- 
ized county,  who  *'  shall  hold  the  county  court, 
and  perform  the  duties  of  surrogate  or  probate 
judg«,'*  and  with  two  justices  of  the  peace, 
*'shal]  hold  Courts  of  Sessions,  with  such 
criminal  jurisdiction  as  the  Legislature  shall 
prescribe;  and  he  shall  perform  such  other  du- 
ties as  shall  be  required  by  law."  It  was  fur- 
ther provided  that  "  the  County  Courts  shall 
have  such  jurisdiction  In  c-ases  arising  in  jus- 
tices' courts,  and  in  special  cases,  as  the  Legis- 


lature may  prescribe,  bnt  shall  have  no  original 
civil  jurisdiction  except  in  such  special  cases," 
Const.  1849,  art  VI,  ^§  8  and  9.  But  by  the 
Amendments  of  1862  the  powers  and  jimsdic- 
tion  of  County  Courts  were  neatly  enlarged,  as 
will  be  seen  mm  the  following  section  adopted 
in  lieu  of  those  iust  cited:  "  8  8.  The 
County  Courts  shall  have  original  jurisdiction 
of  actions  of  forcible  entry  and  detainer,  of 
proceedings  in  insolvency,  of  actions  to  pre- 
vent or  abate  a  nuisance,  and  of  all  such  special 
cases  and  proceedings  as  are  not  otherwise  pro- 
vided for;  and  also  such  criminal  jurisdiction 
as  the  Legislature  may  prescribe;  they  shall 
also  have  appellate  jurisdiction  in  m  cases 
arising  in  courts  held  by  justices  of  the  peace 
and  recorders,  and  in  such  inferior  courts  as 
may  be  established  in  pursuance  of  section  1  of 
this  article,  in  their  respective  counties.  The 
coimty  judges  shall  also  hold  in  their  several 
counties  Probate  Courts,  and  perform  such  du 
ties  as  probate  judges  as  may  be  prescribed  by 
law.  The  County  Courts  and  their  judges 
shall  also  have  power  to  issue  writs  of  habea9 
corpus^  on  petition  by  or  on  behalf  of  any  per- 
son in  actual  custo^  in  their  respective  coun- 
ties." 

The  argument  in  behalf  Of  the  plaintiffs, 
briefly  stated,  is  that  the  Legislature  could  not 
confer  upon  County  Courts   jurisdiction  of 


miseioners  for  each  county.  The  estate  in  each 
county  must  be  divided  separately  amooff  the  belra, 
devisees,  or  lesratees,  as  if  there  was  no  other  estate 
to  be  divided;  but  the  commiasioner  first  appointed 
must  unless  otherwise  directed  bv  the  probate 
court  make  division  of  such  real  estate,  wherever 
situated  within  ttiis  State. 

Sec.  1678.  Partition  or  distribution  of  the  real  es- 
tate may  be  made  as  provided  in  this  chapter,  al- 
though some  of  the  original  heirs,  legatees,  or  dev- 
isees may  have  conveyed  their  shares  to  other 
persons  and  such  shares  must  be  assigned  to  the 
person  holding  the  same,  in  the  same  manner  as 
they  otherwise  would  have  been  to  such  helis,  lega- 
tees, or  devisees. 

Sec.  1679.  When  both  distribution  and  partition 
are  made,  the  several  shares  in  the  real  and  persoaal 
estate  must  be  set  out  to  each  individual  m  propor- 
tion to  his  right  by  metes  and  bounds,  or  descrip- 
tion, so  that  the  same  can  be  easilv  distinguished, 
unless  two  or  more  of  the  parties  interested  consent 
to  have  their  shares  set  out  so  as  to  be  held  by  them 
In  common  and  undivided. 

Sec  1680.  When  the  real  estate  cannot  be  divided 
without  prejudice  or  inconvenience  to  the  owners, 
the  probate  court  may  assign  the  whole  to  one  or 
more  of  the  parties  entitled  to  share  therein  who 
will  accept  it  always  preferring  the  males  to  the 
females,  and  among  children  preferring  the  elder 
to  the  younger.  The  parties  accepting  the  whole 
must  pay  to  the  other  parties  interested  their  just 
proportion  of  the  true  value  thereof,  or  secure  the 
same  to  their  satisfaction,  or,  m  case  of  the  minori- 
ty of  such  party  then  to  the  satisfaction  of  his 
guardian,  and  the  true  value  of  the  estate  must  be 
ascertained  and  reported  by  the  commissioners. 
When  the  commissioners  appomted  to  make  parti- 
tion are  of  the  opinion  that  the  real  estate  cannot 
be  divided  without  prejudice  or  inconvenience  to 
the  owners,  they  must  so  report  to  the  court  and 
recommend  that  the  whoie  be  assigned  as  herein 
provided,  and  must  find  and  report  the  true  value 
of  such  real  estate.  On  filing  the  report  of  the  com- 
misaioners,  and  on  maldng  or  securing  the  payment 
as  before  provided,  the  court  if  It  appears  just  and 
proper,  must  confirm  the  report  ana  thereupon  the 
aasigrnment  is  complete,  and  the  title  to  the  whole 
of  such  I'eal  estate  vests  in  the  person  to  whom  the 
same  is  so  assigned. 

Sec.  1681.  When  any  tract  of  land  or  tenement  (s 
of  greater  value  than  any  one^  share  in  the  estate  to 
be  divided,  and  cannot  w  divided  without  injury  to 
the  same,  it  may  be  set  off  by  the  commissioners 
appointed  to  make  partition  to  any  of  the  parties 
who  will  accept  it  giving  preference  as  prescribed 
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in  the  preceding  section.  The  party  accepting 
must  pay  or  secure  to  the  others  such  sums  as  the 
commissioners  shall  award  to  make  the  partition 
equal,  and  the  commisssioners  must  make  their 
award  accordingly;  but  such  partition  must  not 
be  established  by  the  court  until  the  sums  awarded 
are  paid  to  the  parties  entitled  to  the  same,  or  s^ 
cured  to  their  satisfaction. 

Sec.  1682.  When  it  appears  to  the  court  from  the 
oommiasioners*  report  that  it  cannot  otherwise  be 
fairly  divided,  aud  should  be  sold,  the  court  may 
order  the  sale  of  the  whole  or  any  part  of  the  es- 
tate, real  or  personal,  by  the  executor  or  adminis- 
trator, or  by  a  commiasioner  appomted  fbr  that 'pur- 
pose, and  the  proceeds  distributed.  The  sale  must 
be  conducted,  reported,  and  confirmed  in  the  same 
manner  and  under  the  same  requirements  provided 
m  Article  IV,  Chapter  VII  of  this  tiUe.  LSee  anU^ 
11,686,  Sec.  1536.] 

Sec.  1688.  Before  any  partition  is  made  or  any 
estate  divided,  as  provided  m  this  chapter,  notice 
must  be  given  to  all  persons  interested  in  the  parti- 
tion, their  guardians,  agents  or  attorneys,  by  the 
commissioners,  of  the  time  and  place  when  and 
where  they  shall  proceed  to  make  partition.  The 
commissioners  may  take  testimony,  order  surveys, 
and  take  such  other  steps  as  may  be  necessary  to 
enable  them  to  form  a  judgment  upon  the  matters 
before  them. 

Sec.  1684.    The  commissioners  most  report  their 

firoceedmgs,  and  the  partition  agreed  upon  between 
nem,  to  the  probate  court,  in  writing  and  the 
court  may,  for  suDBdent  reasons,  set  aside  the  re- 
port and  commit  the  same  to  the  same  commission- 
ers, or  appoint  others;  and  when  such  report  la 
finally  confirmed,  a  certified  copy  of  the  Judgment 
or  decree  of  parution  made  thereon,  attested  by 
the  cleric,  under  the  seal  of  the  court  must  be  re- 
corded in  the  oflBce  of  the  recorder  of  the  county 
where  the  lands  lie. 

Sec.  1686.  When  the  probate  court  makes  a  judg- 
ment or  decree  assigning  the  residue  of  any  estate 
to  one  or  more  persons  entitled  to  the  same  it  is  not 
necessary  to  appoint  commissioners  to  make  parti- 
tion or  distribution  thereof,  unless  the  parties  to 
whom  the  assignment  is  decreed,  or  some  of  them, 
request  that  such  partition  be  made. 

Sec.  1686.  All  questions  as  to  advancements  madsL 
or  alleged  to  have  been  made,  by  the  decedent 
to  his  heirs,  may  be  heard  and  determined  by  the 
probate  court  and  must  be  n>eolfied  in.  the  de- 
cree assigning  and  distributmg  the  estate;  and  the 
final  judgment  or  decree  of  the  probate  court,  or, 
in  case  of  appeal,  of  the  supreme  court  is  binding 
on  all  parties  Interested  in  the  estate. 
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Huiu  or  matters  of  which  original  iurisdiction  is 
riven  by  the  Constitution  to  District  Courts; 
U^t  whether  a  proceeding  for  jMirtition  be  re- 
garded as  a  case  in  equity,  or  a  case  at  law  in- 
Yolving  the  title  or  possession  of  real  property, 
it  is  within  the  original,  and»  therefore,  exclu- 
sive  jurisdiction  of  a  District  Court;  and  that 
the  provision  requiring  county  Judges  to  hold 
••  Tiobate  Courts,"  and  **  perform  such  duties 
as  probate  Judges  as  may  be  prescribed  by 
law,"  did  not  authorize  the  Legislature  to  in- 
Test  Probate  Courts  with  Jurisdiction,  concur- 
rent with  District  Courts,  in  cases  of  which  the 
latter  were,  by  express  words,  given  original 
Jurisdiction.  It  must  be  confei»ed  that  some 
stipport  for  this  position  is  found  in  the  general 
language  employed  in  Zander  y.  Coe,  6  Cai. 
280;  PeopU  v.  Fowler,  9  Cal.  85;  and  CauJfiM 
y.  SUrnu,  28  CaL  118.  In  Zander  y.  Coe,  the 
court  proceeded  upon  the  ground  that  the  Legis- 
lature could  not  confer  on  one  c6urt  the  func- 
tions and  powers  which  had  been  conferred  by 
the  Constitution  upon  another  court  In 
PeopU  y.  FowUr,  9  Cal.  8Ch— where  the  question 
was  as  to  the  constitutionality  of  a  statute  giv- 
ing an  appeal  to  tbe  court  of  sessions  horn,  a 
Judgment  in  a  criminal  case  tried  in  a  Justice's 
court— tlie  court,  referring  to  Zan^  y.  (Joe, 
and  preyious  cases,  said:  "The  rule  of  con- 
ttrumion  established  by  thesdL  decisions  is  this: 
That  when  certain  powers  are,  inform,  affim^ 
attteii/t  bestowed  on  certain  courts,  they  are 
•till  estdueite,  unless  tnere  be  some  exception 
specilied  in  the  Constitution  itself,  or  the  power 
to  prescrit>e  the  cases  to  which  the  Jurisdiction 
•honld  extend  be  expressly  given  to  tbe  Legis- 
lature. For  example:  there  is  affirmatively 
conferred  upon  the  District  Courts  certain  orig- 
inal Jurisdiction  in  civil  cases,  and  there  u 
no  specified  exception  stated,  and  no  power  ex- 
prMsly  given  to  the  Legislature  either  to  limit 
or  increase  this  Jurisdiction;  therefore  it  is,  as 
to  the  class  of  cases  enumerated,  exclusive," 

In  CatOfield  v.  8tet>ene,  28  Cal.  118,  the  court 
declared  to  be  unconstitutional  an  Act  empow- 
ering Justices  of  the  peace  to  try  actions  for 
forcible  entry,  or  forcible  or  unlawful  detainer. 
Its  validity  was  attempted  to  be  maintained 
under  the  general  grant  to  the  Legislature  of 
power  to  tix  by  law  the  •*  powers,  duties  and 
responsibilities^  of  Justices  of  the  peace. 
Const.  186;5,  art.  VL  §  9.  But  the  court  held 
that  the  subject  of  forcible  entries  and  of  forci- 
ble and  unlawful  detainers  was  expressly  com- 
mitted by  the  Constitution  to  County  Courts, 
and  that  the  Act  there  in  question  was  uncon- 
stitutional. Whether  the  court  had  in  view 
the  role  of  constitutional  construction  nn- 
wunced  in  Zander  v,Ooe,nBd  PeopU  y  Fowler, 
it  it  impossible  to  say;  for  no  reference  is  made 
to  either  case.  As  pointed  out  in  Courtwright 
y.  Bear  Riter  db  A.  W.  dfM,  Oo.dO  Cal.  674, 
the  decision  in  Oaulfleld  y.  SUvene-went  beyond 
what  was  necessary  to  be  decided;  it  mi/rht 
have  been  rested  entirely  upon  the  ground  that 
the  Constitution,  in  terms,  invested  county 
courts,  declared  to  be  courts  of  record,  with 
original  Jurisdiction  of  actions  of  forcible  en- 
toy  and  detainer,  and  the  authority  of  the 
legislature  to  fix  by  law  the  powers,  duties, 
and  responsibilities  of  Justices  of  the  peace 
was  burdened  with  the  condition  that  *'  such 
powers  shall  not,  in  any  case,  trench  upon  the 
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iurisdiction  of  the  several  courts  of  record." 

Prior  to  OauyUld  y.  Stevens,  there  were  two 
decisions  in  the  state  court  which  seem  to  rest 
upon  a  different  rule  of  constitutional  con- 
struction. ESetaU  of  De  Castro  v.  Barry,  18 
Cal.  97;  and  Perry  y.  Ames,  26  CaL  872,  882. 
The  first  one  was  a  suit  for  partition.  It  was 
broT^ht  in  a  probate  court  under  section  264  of 
the  Probate  Act  of  1851  (Compiled  Laws  of 
CaL  1850-'8,  p.  415),  providing  that  "  Par- 
tition of  the  real  estate  may  be  made  as  pro- 
vided in  this  chapter,  although  some  of  the 
ori^nal  heirs  or  devisees  may  have  convoyed 
their  shares  to  other  persons,  dnd  such  shares 
shall  be  assigned  to  the  pe^n  holding  the 
same,  in  the  same  manner  as  they  otherwise 
should  have  been  to  such  heirs  or  devisees." 
That  section— the  words  **  or  distribution"  be- 
ing added  after  *' partition,"  and  "legatees" 
after  "  heirs"— is  incorporated  into  the  Code  of 
CMl  Procedure,  §  1678.  In  that  case  the 
point  was  made  that  the  Probate  Court  had  no 
jurisdiction,  because  tbe  petitioners  were  not 
heirs  or  devisees,  and,  therefore,  not  entitled  to 
sue  in  tbe  form  adopted.  But  the  jurisdiction 
of  the  Ihx>bate  Court  was  sustained,  on  the 
ground  that  the  statute  placed  alienees  upon 
the  same  footing  as  the  original  heir^  or  dey- 
isees.  YHiile  Uie  authority  of  the  Probate 
Court  was  not  assailed  upon  the  ground  now 
asserted — namely,  that  the  court  could  not, 
under  the  Constitution,  entertain  Jurisdiction 
of  a  suit  for  partition— that  question  was  neces- 
sarily involved  in  the  case;  and  the  decree, 
which  was  affirmed,  should  baye  been  reversed, 
if  it  be  true  that  the  iurisdiction  of  the  Pro- 
bate Court,  in  cases  of  partition  could  not  be 
made  concurrent  with  that  of  the  District 
Courts.  In  Peri'y  y.  Ames  the  question  was  as 
to  the  Jurisdiction  of  District  Courts,  under 
the  State  Constitution  as  amended  in  1862,  in 
cases  of  mandamua  It  was  contended  tbat 
tbe  Supreme  Court  alone  could  issue  a  writ  of 
mandamus,  because  upon  tbat  court  had  been 
conferred,  in  terms,  power  "  to  issue  writs  of 
mandamus,  eerUoran,  prohibition,  and  habeas 
corpus^  and  also  all  writs  necessary  or  proper 
to  the  complete  exercise  of  its  appellate  Juris- 
diction,*' while  no  such  pjower  was  expressly 
confened  upon  the  District  Courts.  It  was 
decided  tbat  although  the  Supreme  Court  had 
been  invested,  in  terms,  with  original  jurisdic- 
tion in  cases  of  mandamus,  the  District  Courts 
had  the  same  power,  in  respect  to  that  species 
of  remedy,  by  virtue  of  tbe  general  grant  to 
them  of  jurisdiction  in  all  civfl  cases  in  equity 
and  in  certain  specified  cases  at  law. 

Bui  the  fullest  discussion  as  to  the  general 
question  is  to  be  found  in  Oourtwright  y.  Bear 
River  db  A.  W.dbM.Co,,  above  cited.  The  prin- 
cipal  point  there  was  whether  a  district  court 
could  take  Jurisdiction  of  an  action  in  equity  to 
abate  a  nuisance.  The  latter  court  held  that  it 
could  not,  for  the  reason  that  original  Jurisdic- 
tion of  an  action  to  prevent  or  abate  a  nui- 
sance is  expressly  granted  to  county  courts, 
art  VI.  §  8.  But  it  was  adjudged  by  the 
Supreme  Court  of  tbe  State  that  the  jurisdic- 
tion of  County  Courts  of  such  actions  was  only 
concurrent  with  that  of  District  Courts— the 
latter  having  original  Jurisdiction  of  suits  to 
abate  nuisances  under  the  general  grant  to  tb^m 
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of  jurisdiction  in  cases  in  equity.  It  was  held 
that  while  the  Constitution  expresaly  provides 
that  the  powers  conferred  upon  justices  of  the 
peace  "  shall  not  in  any  case  trench  upon  the 
jurisdiction  of  the  several  courts  of  record  " — 
thereby  indicating  that  the  jurisdiction  con- 
ferred upon  the  several  courts  of  record  should 
be  exclusive  as  against  justices  of  the  peace — 
no  analogous  provision  was  made  as  between 
the  courts  of  record;  and  that,  consequently, 
the  Constitution  did  not  forbid  the  Le^lature 
from  linvestin^  courts  of  record  of  the  same 
order  and  graae  with  equal  authority  over  any 
given  cause  or  subiect  matter  of  litigation. 
The  court,  also,  said  that  "  The  cases  are  nu- 
merous which  stand  opposed  to  or  are  incon- 
slB^nt  with  the  idea  of  the  complete  distiibu- 
tion  by  the  Constitution  of  Judicial  power 
amon^  the  several  courts,  and  of  their  exclusive 
jurisdiction  of  all  the  subject  matters  com- 
mitted to  them."  **  There  are  many  matters," 
it  observed,  by  way  of  illustration,  "  that  we 
need  not  pause  to  specify,  that  would  usually 
and  properly  pertain  to  the  court  exercising 
probate  powers  as  involved  in  the  settlement  of 
the  estates  of  deceased  persons,  Uiat  may  form 
the  subject  matters  of  suits  in  equity  and  be 
properly  litigated  in  the  District  Court."  It 
referred. to  Perry  v.  Ames  as  sustaining  the 
theory  of  concurrent  jurisdiction,  and  pro- 
nounced that  doctrine  to  be  correct  It  further 
said  that  the  dictum  in  Caulfleldv,  Stefxnt  must 
yield  to  the  decision  in  Perry  v.  Ame$, 

The  doctrine  of  this  case,  upon  the  qitestion 
of  the  concurrent  jurisdiction  of  district  and 
probate  courts  of  actions  in  equity  to  abate 
nuisances,  was  reaffirmed  in  Tolo  County  v. 
Sacramento,  86  Cal.  105. 

The  latest  decision  in  the  state  court,  to  which 
our  attention  is  called,  which  bears  directly  on 
the  question  of  jurisdiction,  is  Bo$enberg  v. 
fVank,  58  Cal.  887,  402.  In  that  case  will  be 
found  some  material  qualification  of  the  general 
language  used  in  previous  cases.  That  was  a 
suit  in  equity  brought  by  executors  in  a  dis- 
trict court  for  the  purpose  of  obtaining  a  con- 
struction of  a  will.  It  was  suggested  Siat  the 
Probate  Court  had  jurisdiction  of  the  subject 
matter  of  the  cause,  and  that  Its  jurisdiction 
was,  for  that  reason,  exclusive.  The  court,  ad- 
hering to  the  rule  announced  in  the  CourturrigTU 
C^oM,  held  the  authority  of  the  District  Court  to 
be  ample  aod  plenary,  under  the  grant  to  it  of 
original  lurisdiction  in  cases  of  equity.  After 
•tatlng  that  the  jurisdiction  of  Probate  Courts 
Is  oot  defined  in  the  Constitution,  and  referring 
to  the  provision  that  county  judges  shall  "per- 
form such  duties  as  probate  judges  as  may  be 
prescribed  by  law,"  the  court  siud:  "It  seems 
from  the  above  that  the  Legislature  may  make 
the  jurisdiction  of  the  probate  judge  or  court 
what  it  pleases  within  the  limits  of  that  juris- 
diction which  is  understood  as  usually  pertain- 
ing to  Probate  Courts."  As  late  as  Burroughs 
V.  De  Couis,  70  Cal.  371,  the  court  said:  "Both 
Burroughs  and  Seamans  are  estopped  by  the 
decree  of  partition  in  the  probate  court  from 
setting  up  title  given  Boto  adverse  to  that  of 
their  cotenant*  under  the  same  title  " — citing 
Code  of  Civil  Procedure,  §  1908;  Freem.  Coten. 
A  Part  §  580-82;  and  Fieem.  Judg.  g  249. 

Whether  it  is  to  be  fairly  deduced  from  the 
broad  language  in  previous  decisions,  that  the 
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Legislature  may  confer  upon  Probate  Courti 
concurrent  jurisdiction  as  to  every  matter  em- 
braced within  the  grant  of  original  jurisdlctiot 
to  the  District  Courts,  is  a  question  which  need 
not  now  be  decided.  It  is  only  necessanr  to 
accept  the  decision  of  Bosenberg  v.  Frank,  ai 
furnishing  the  constitutional  test  for  deter- 
mining the  oxtent  of  the  jurisdiction  with  whidk 
the  ProbaU^  Courts  of  California  may  be  en- 
dowed. The  question,  therefore,  is  whether 
after  the  final  settlement  of  the  accounts  of  a 

Sersonal  representative,  and  after  a  decree  of 
istribution,  definiuj^  the  undivided  interests  of 
heirs  in  real  estate  m  the  hands  of  such  repre- 
sentative—neither the  title  of  the  decedent  nor 
the  fact  of  heirship  being  disputed— the  parti- 
tion of  such  estate  among  the  heir^  so  as  to 
invest  them  separately,  with  the  exclusive  pos- 
session and  ownerEhip,  as  against  coheirs,  of 
distinct  parcels  of  such  realty,  ia  a  subject 
matter  wnich  may  be  committed  to  Probate 
Courts  according  to  the  lurisdiction  usually 
pertaining  to  those  tribunals. 
We  lay  aside,  as  not  open  to  dispute,  the 

S reposition  that  there  is  a  difference  between 
istribution  and  partition.  And  we  are  satis- 
fied that  that  difference  was  In  the  mind  of  the 
Legislature  when  it  passed  the  original  Pro- 
bate Act,  as  well  as  when  the  Code  of  Civil 
Procedure  was  adopted.  As  correctly  observed 
by  counsel,  distribution  neither  ^ves  a  new 
title  to  property,  nor  transfers  a  distinct  right 
in  the  estate  of  the  deceased  owner,  but  ia 
simply  declaratory  as  to  the  persons  upon  whom 
the  law  casts  the  succession,  and  the  extent  of 
their  respective  interests;  while  partition,  i« 
most,  if  not  in  all,  of  its  aspects,  is  an  adver- 
sary proceeding,  in  which  a  remedial  right  to 
the  transfer  of  property  is  asserted,  and  result- 
ing in  a  decree  which,  either  ex  proprio  Hgor$ 
or  as  executed,  accomplishes  such  transifer. 
But  this  difference  is  not  sufficient,  in  itseli,  to 
solve  the  inquiry  as  to  whether  partition  is  so 
far  alien  to  Uie  probate  system,  as  recognised  by 
the  Constitution  of  California,  that  the  power 
to  make  it  could  not  be  confened  upon  Probata 
Courts;  for,  according  to  the  doctrine  of  BoseU" 
berg  v.  Fhink,  those  tribunals  may  exercise 
whatever  powers  the  Legislature  may,  in  its 
discretion,  confer  upon  theiXL  within  tne  limits 
of  such  jurisdiction  as  usually  pertains  to  Pro- 
bate Courts.  If,  at  the  time  the  Constitution  of 
California  was  adopted,  the  partition,  by  Pro- 
bate Courts,  among  the  heirs  of  a  decedent,  of 
undivided  real  estate,  was  unknown  in  the  ju;- 
risprudence  of  this  country,  there  would  be 
ground,  under  the  doctrine  of  Rosenberg  v. 
Pi-ank.  to  contend  that  no  such  jurisdiction 
could  oe  conferred  upon  Probate  Courts  in  that 
State.  But  such  is  not  the  case.  In  a  large 
number  of  the  States,  as  the  citations  by  coun- 
sel of  statutes  and  decisions  show.  Probate 
Courts  were,  and  are,  invested  with  ix>wer  to 
make  partition,  among  heirs  or  devisees,  of 
estates  coming  within  their  cognisance  for 
settlement  and  distribution.  1  Washb.  Real 
Prop.  718,  Bk.  I.  c.  XII,  §  t5;  Freem.  Coten.  & 
Part.  §  55a  The  significance  of  this  fact  is 
not  materiallv  weakened  by  the  circumstance 
that,  generally,  where  the  power  of  partition  Is 
or  has  been  exercised  in  this  country  by  Probate 
Courts,  it  has  been  by  express  authority  of  stat- 
utes which  were  not  forbidden  by  consututional 
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proTirions.  The  existence  of  sucb  statutes,  in 
many  of  the  States,  precludes  the  idea,  so 
strongly  pressed  b^  plaintiffs'  counsel,  that, 
'When  the  Constitution  of  California  was  adopt- 
ed, partition  was  foreign  to  tbe  proljate  system, 
as  administered  in  this  country.  Such  lejgisla- 
tion,  we  suppose,  has  its  origin  in  the  beiief 
that  it  is  convenient,  if  not  desirable,  for  all 
concerned  in  the  estate  of  a  decedent,  that  the 
aame  court,  which  supervises  tbe  final  settle- 
ment of  the  accounts  of  a  personal  representa- 
tive, and  ascertains  and  declares  the  interests  of 
heirs  in  such  estate  as  may  remain  after  the 
demands  of  creditors  are  satisfied,  should  have 
the  power  to  make  partition.  We  are  not  pre- 
pared to  say  that  this  belief  is  not  well  fund- 
ed. The  connection  l>etween  the  administra- 
tion, settlement,  distribution,  and  partition  of 
an  estate  is  such  that  the  power  to  make  par- 
tition may  be  Justly  regarded  as  ancillary  to 
tbe  power  to  dutribnte  such  estate,  and,  there- 
fore, not  alien  to  -he  probate  system  as  it  has 

[86]  long  existea  and  now  exists  in  many  States.  For 
the  reasons  stated,  and  in  view  of  the  recent 
decisions  of  the  highest  court  of  California,  ve 
do  not  feel  at  libertjr  to  hold  that  the  Legisla- 
ture could  not  constitutionally  nvest  Proba  e 
Courts  with  jurisdiction  to  make  partition  of 
an  undivided  estate  among  the  heirs  at  law  of 
tbe  deceased. 

It  is  proper,  in  this  connection,  to  say  that 
there  is  nothing  in  Feiri$  v  Jligley,  87  U.  S. 
20  Wall  882  [22:884],  npon  which  the  plaint- 
iiTs  relv,  to  show  that  partition  is  foreign  to  the 
probate  system  as  administered  in  this  country, 
'ilie  decision  there  was,  that,  in  view  of  the 
organic  Act  of  Utah,  which  did  no.  define  tbe 
jurisdiction  of  the  Probate  Courts,  and  in  view 
of  tbe  distribution  by  that  Act  of  judicial  power 
among  the  various  courts  of  that  Territory,  the 
Jurisdiction  of  Probate  Courts  must  be  deter- 
mined with  reference  to  the  general  nature  and 
character  of  the  latter  tribunals  as  recognized 
In  our  ^stem  of  jurisprudence.  An  Act  of  the 
territorial  Le^lature,  giving  Probate  Courts 
*'  original  lurisdiction,  both  avil  and  criminal, 
and  as  well  in  chancery  as  at  common  law, 
vrhen  not  prohibited  by  legislative  enactment," 
If  as,  therefore,  held  to  be  unconstitutional.  So 
far  from  the  doctrines  of  that  case  militating 
fi  gainst  the  decision  of  the  Supreme  Court  of 
California  in  lioienbergy,  Frank,  it  was  said  in 
Ferrit  v.  Uigley  to  be  the  almost  uniform  n^ 
among  the  people  who  make  the  common  law 
of  England  tbe  basis  of  their  jurisprudence,  to 
have  a  distinct  tribunal  for  the  estabUshmentof 
urills  and  the  administration  of  the  estates  of 
mc  dying  either  with  or  without  wills— which 
tribunals  are  variously  called  Prerogative 
Court!,  Probate  Courts,  Surrogate  Courts,  Or- 
ptians'  Courts,  etc.;  and  that  to  these  functions 
*'  have  occasionally  been  added  tbe  guardian- 
ship of  infants,  and  the  control  of  their  prop- 
erty, the  allotment  of  dower,  and  perhaps  other 
powers  related  more  or  less  to  the  general  sub- 
It  remains  to  consider  whether  the  decree  of 
partition  is  void  \xpon  grounds  other  than  those 
relating  to  the  constitutionality  of  the  statute 
under  which  the  Probate  Court  proceeded. 
The  Circuit  Court  of  the  United  Stotes  had  no 
jurisdiction  to  set  aside  that  decree,  merely 

(Sn    upon  the  ground  of  error;  nor  could  it  refuse 
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to  give  it  full  effect,  unless  the  Probate  Court 
was  without  jurisdiction  of  tbe  case.  Go&p&r 
V.  Reynoidi,  77  U.  8.  10  Wall.  815  [19:9811; 
Qunn  V.  Plant,  94  U.  S.  669  [24: 8061;  Hall  v. 
Law,  102  U.  S.  461, 464  [26: 2171;  Marchandv. 
FreUmh,  105  U.  S.  428  [26: 1059],  And  in  de- 
termining the  question  of  jurisdiction,  it  must 
be  rememberea  that  Probate  Courts  of  Califor- 
nia have  had  for  many  years  the  rank  of  courts 
of  general  lurisdiction;  and  as  said  in  Bur- 
rcughi  v.  De  Oouts,  70  Cal.  872,  their  pro- 
ceedings, "within  the  jurisdiction  conferred 
upon  tnem  by  the  law,  are  to  be  construed 
in  the  same  manner  and  with  the  like  intend- 
ments as  the  proceedings  of  courts  of  general 
jurisdiction,  and  their  judgments  have  like 
force  and  effect  as  judgments  of  the  District 
Courts."  Probote  Courts  bdng,  then,  courts  of 
superior  jurisdiction,  in  respect  to  the  settle- 
ment, distribution  and  partition  of  estates 
coming  within  their  cognizance,  the  recitals  in 
the  decree  of  partition,  unless  contradicted  by 
the  record  will  be  presumed  to  be  correct,  and 
every  intendment  wHl  be  indulged  in  its  sup- 
port. SeiOemier  v.  8ulliean,  97  U.  8.  4l9 
[24: 11121;  Clieely  v.  Clayton,  110  U.  S.  708  [28: 
8011.  With  these  prelimhiary  observations  as 
to  the  effect  to  be  elven  to  the  decree  and  its 
recitals,  where  the  decree  is  attacked  in  a  col- 
lateral suit,  we  proceed  to  examine  such  of  the 
objections  to  its  validly  as  we  deem  of  sufQ- 
dent  importance  to  notice. 

1.  It  is  contended  that  the  administratrix,  as 
such,  had  no  interest  in  the  partition  of  the  de- 
cedent's estate,  and  could  not,  in  that  capacity. 
Initiate  proceedings  thei%f  or.  Too  much  stress 
is  laid  upon  the  drcumstance  that  the  petition 
in  tbe  Probate  Court  was  signed  by  Mrs. 
Hawes,  as  "administratrix."  The  petition 
seeks  something  more  than  a  final  settlement  of 
her  accounts,  and  a  declaration  of  the  interests 
of  the  heirs  In  the  undistrilmted  estate.  It  em- 
braces also  her  claim  as  widow  and  heir,  to  a 
share  in  the  estate  remaining  after  the  payment 
of  debts  and  charges,  and  contains  a  distinct 
prayer  that  partition  be  had  between  herself 
and  the  children.  It  shows,  as  do  the  orders 
preceding  the  decree  of  partition,  that  she 
sought  a  settlement  of  her  accounts  as  admin- 
istratrix, and  a  final  adjudication  of  her  rights 
as  heir  at  law  in  the  estate  remaining  in  her 
bands.  If  it  would  have  been  better  practice 
to  have  made  partition  the  subject  of  a  suit  en- 
tirely separate  from  the  proceeding  for  settle- 
ment and  distribution,  the  blending  of  final  set- 
tlement, distribution,  and  partition  in  the  same 
petition,  or  in  one  suit,  dia  not  defeat  the  juris- 
diction of  the  court  or  render  its  decree  of  parti- 
tion void.  The  record  shows  that  the  question 
of  partition  was  not  considered  or  determined 
hi  the  Probate  Court  until  after  it  had  made 
its  decree  of  final  settlement  and  distribution. 

2.  It  is  contended  that  proper  notice  was  not 
fiiven  to  the  minor  children  of  the  proceedings 
in  the  Probate  Court  This  point  is  not  sus- 
tained by  the  record  of  those  proceedings. 
The  decree  of  distribution  redtes  that  it  ap- 
peu^ed  to  the  satisfaction  of  the  court  that  due 
and  sufficient  notice  of  the  time  and  place  of 
hearing  the  petition  had  been  duly  given,  as 
requir^  by  law,  prior  to  the  day  set  for  hear- 
ing, and  that  the  attorney  ap)X)inted  by  the 
court  to  represent  the  minor  children  appeared 
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at  the  bearing.  It  Is  also  shown  that  this  at- 
torney was  present  at  every  step  of  the  pro- 
ceedings for  partition.  The  decree  for  parti- 
tion recites  that  it  appeared  to  the  satisfaction 
of  the  court  that  the  commissioner  appointed 
to  make  partition  "  gave  notice  to  all  parties 
interested,  in  all  respects  as  prescribed  by  the 
statute  in  such  cases.^'  These  recitals  are  not 
contradicted  by  anything  in  the  record,  unless 
it  be  that  representation  of  the  minor  children 
in  the  proc^ings  for  settlement,  distribuUon, 
aud  partition,  by  an  attorney  appointed  by  the 
court,  rather  than  by  a  guardian  ad  litem,  was 
wholly  inadequate  to  bring  them  into  court. 
It  is  to  be  remembered  that  the  Civil  Code  ex- 
press! v  provides  that  notice  of  proceedings  for 
J>artition  may  be  "  either  personally  or  by  pub- 
ic notice  as  the  Probate  Court  may  direct," 
^  1676;  and  if  the  account  presented  by  the 
personal  representative  be  one  for  final  settle- 
ment, and  the  estate  be  ready  for  distribution, 
**on  confirmation  of  the  final  account,  dis- 
tribution and  partition  of  the  estate  to  all  en- 
titled thereto  may  be  immediately  had,  with- 
out further  notice  or  proceedings."  §  1684. 
It  should  also  be  observed  that  if  the  reciteds, 
in  the  decrees  of  distribution  and  partition,  of 
L^^  J  due  notice,  be  open  to  dispute  in  this  collateral 
proceeding,  it  does  not  appear  that  the  publica- 
tion was  not  made,  in  all  respects,  as  required 
by  the  order  of  court,  and  bv  the  Code. 

In  this  connection  it  is  insisted  that  the  par- 
ticular mode  adopted  in  publishine  notice  of 
the  proceedings  for  settlement,  distribution, 
and  partition,  was  not  sufficient,  in  law,  to  give 
the  court  lurisdiction  as  to  the  children.  This 
position  IS  not  tenable.  The  order  to  show 
cause  why  there  should  not  be  a  finid  settle- 
ment and  distribution,  followed  bv  a  partition, 
according  to  the  rights  of  the  parties,  was  very 
full  and  explicit;  and  it  was  served  in  one  of 
the  modes  by  which,  under  the  local  law.  Juris- 
diction could  be  acquired.  The  mode  adopted 
was  by  publication  lor  "  four  successive  weeks 
in  such  newspaper  in  the  county  as  the  court 
or  Judge  shall  direct."  §  1589.  Ptarson  v. 
Pearion,  46  Cat.  685.  The  failure  to  repeat,  in 
the  order,  the  names  of  the  minor  children — 
whatever  force  that  objection  might  have  had 
upon  a  direct  appeal  from  the  decree  of  parti- 
tion—is not  a  matter  affecting  the  Jurisdiction 
of  the  court  over  the  subject  matter  and  the 
parties;  for,  the  petition,  and  the  order  ap- 
pointing an  attorney  to  represent  the  minors, 
contained  the  names  in  full  of  all  interested  in 
the  proceedings  for  settlement,  distribution, 
and  partition. 

8.  It  is,  however,  insisted  that  the  defense 
for  the  minor  children — who  are  not  shown  to 
have  had,  at  the  time,  any  general  or  speciid 

guardian  in  the  county  or  State— could  only 
ave  been  conducted  by  a  guardian,  and  that 
the  appearance  in  their  behalf  by  an  attorney, 
appointed  by  the  court  to  represent  them,  did 
not  bring  them  into  court  This  position  is 
based  upon  ^g  872  and  878  of  the  Civil  Code 
of  Procedure.  But  those  sections,  in  oiir  opiih 
ion,  have  reference  to  dvil  actions  as  distin- 
guished from  '^spedal  proceedings."  Civil 
Code,  ^  20  to  28;  872-^.  A  suit  for  partition, 
in  a  Probate  Court,  is  a  special  proceeding. 
Waterman  v.  Lawrene$,  19  Cal.  218;  and  the 
section  which  controls  the  determination  of 
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this  question  is  §  1718,  part  of  title  XI,  relat- 
ing to  **  Proceedings  in  Probate  Courts."  That 
section,  among  other  things,  provides  that, 
"At  or  before  tne  hearing  of  petitions  and  con- 
tests for  the  probate  of  wills;  for  letters  testa- 
mentary or  of  administration;  for  sales  of  real 
estate  and  confirmations  thereof;  settlements, 
partitions  and  distributions  of  estates;  setting 
apart  homesteads;  and  all  other  proceedings 
where  all  the  parties  interested  in  the  estate 
are  required  to  be  notified  thereof,  the  court 
must  appoint  some  competent  attorney  at  law 
to  represent,  in  all  such  proceedings,  the  dev- 
isees, legatees,  heirs,  or  creditors  of  the  de- 
cedent, who  are  minors  and  have  no  general 
guardian  in  the  county,  or  who  are  nonresid- 
ents of  the  State;  and  may,  if  he  deem  it  nec- 
essary, appoint  an  attorney  to  represent  those 
interested  who,  though  they  are  neither  sudi 
minors  nor  nonresidents,  are  unrepresented. 
The  order  must  specif y  the  names  of  the  par- 
ties for  whom  the  attorney  is  appointed,  whoim 
thereby  authorized  to  represent  such  parties  in 
all  such  proceedings  had  subsequent  to  bis  ap- 
pointment. The  appearance  of  the  attorney 
is  sufficient  proof  of  the  service  of  the  notice  on 
the  parties  he  is  appointed  to  represent."  We 
have  not  been  able  to  find  any  provision  re- 
quiring^ the  appointment  of  ^ardians  ad  UUm' 
in  probate  proceedings.  Without  considering 
whether  the  failure  to  appoint  a  guardian  ad 
litem  for  minors,  where  the  statute  requires  it 
to  be  done,  would  vitiate  the  decree,  an.  make 
it  open  to  attack  collaterally,  it  is  sufficient  to 
say  that  the  appointment  oi  an  attorney  to  rep- 
resent the  chflaren  in  the  Probata  Court  was 
auUiorized  by  the  statute. 

These  views  are  in  conformity  with  he  re- 
cent decision  in  Carpenter  v.  Qupeiior  Court  of 
San  Joaquin  County,  decided  April  21,1888,  and 
not  yet  reported.  One  of  the  questions  there 
was  as  to  the  validity  of  certain  proceedings 
for  the  probate  of  a  will,  in  which  minor  heiia 
were  represented  by  an  attorney,  appointed  by 
the  court,  and  not  by  a  guardian  ad  litem.  Re- 
liance was  placed  upon  the  section  of  the  Civil 
Code  g  372,  part  of  the  title  "  ParUes  to  Civil 
Actions,"  which  provides  that  **  when  an  in 
fant  is  a  party  he  must  appear  by  his  general 
guardian,  if  he  has  one;  and  if  not,  by  a  guard* 
&n  who  may  be  appointed  by  the  court,  in 
which  the  action  is  prosecuted,  or  by  a  ludge 
thereof,  or  a  county  Judge."  It  was  held  that 
probate  proceedings  were  not  CivO  Actions 
within  the  mesning  of  that  title.  The  court 
said:  '*  The  thine  which  a  guardian  ad  litem  ia 
appointed  to  do  is  to  '  represent'  the  infant  in 
the  action  or  proceeding  (C.  C.  §  872),  by 
which  we  understand  that  he  is  to  conduct  ana 
control  the  proceedings  on  behalf  of  the  infant* 
Now  the  attorney  for  minors  in  probate  pro* 
ceedings  is  to  'represent'  the  minor  (C.  C.  P. 
§  171d),  and  so  far  as  he  is  concerned  to  con* 
duct  and  control  the  proceeding;  so  that  if  the 
eeneral  provisions  apply  it  would  be  possible  te 
have  two  representatives  of  the  minor  in  the 
same  contest,  neither  of  whom  would  be  sub- 
ordinate to  the  other.  We  do  not  think  that 
such  a  result  could  have  been  intended." 

There  are  no  other  questions  in  the  case  which 
we  deem  it  necessary  to  discuss. 

We  find  no  error  tn  the  judgment  Mm»,  and 
it  19  affirmed. 
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Equity  rule-^eopyright  in  opinions  of  the  eoiirt, 

etc. — right  of  reporter  and  of  the  State  in 

the  eopyright—the  Judge  i9  not  an  avt/tor — 

Btate,  a»  amgnee^intereet  of  judges  in  their 

judicial  kdnyre^reportefs  interest, 

1.  Where  the  pletotlff,  onder  Rule  SO  In  equity. 
Instead  of  fllinff  a  replloattoD  to  an  answer  sets  the 
canse  down  for  hearioff  upon  bill  and  answer,  the 
r1  lof^tions  of  new  matter  in  the  aufiwer  are  to  be 
taken  as  true. 

2.  W  here  the  opinion  or  decision  of  the  oonrt  and 
•l80  the  statement  of  the  case  and  the  s\/llabus  or 
bend  note  are  exclusively  the  work  of  the  Judges  of 
the  court,  the  reporter  of  such  court  is  not  the 
author  of  any  part  of  such  matter. 

8.  No  authority  exists  for  obtaining  oopyrlght 
boyond  the  extent  to  which  Ck>ngi'e88  nns  author- 
Izcrl  it.  A  copyright  cannot  be  sustained  as  a  right 
ex  •sting  at  common  law. 

4.  Where  the  reporter  is  not  the  author  of  the 
fL'7l4i2iU<,  the  statement  of  the  case  or  the  opinion  of 
tue  court,  he  cannot  obtain  a  copyright  therefor 
for  the  benefit  of  the  State.  In  such  case  the  Sta  te 
08  nnot  become  the^sslgnee  of  the  reporter  as  such 
author.  The  State  cannot  properly  be  called  a  cit- 
feeen  of  the  United  States  or  a  resident  therein 
within  sections  41i60  and  4864,  R.  8.  U.  a 

6.  Where  a  oo|wrlght  is  taken  out  for  the  State 
by  the  reporter  of  a  court,  for  matter  of  which  ho 
to  not  the  author,  it  is  to  be  regarded  as  if  it  had 
been  taken  out  in  the  name  of  the  State. 

0.  The  judge  who,  in  hia  Judicial  capacity,  pre- 
pures  the  opinion  or  decision,  the  statement  of  the 
case  or  ttie  stfilabuB  or  head  note,  cannot  be  regard- 
ed ua  Hielr  author  or  their  proprietor  in  the  sense 
€if  section  4962,  R.  S.  U.  8.,  so  as  to  be  able  to  confer 
any  title  by  assignment  on  the  State  sufficient  to 
authorise  it  to  take  a  copyright  for  sucli  matter 
under  tliat  section  as  the  aasiguee  of  the  author  or 
pr«>prieCor. 

7.  Whether  the  State  could  take  out  a  oopyrlght 
tar  itaelf ,  or  could  enjoy  the  benefit  of  one  taken 
out  by  an  individual  for  it  as  the  assignee  of  a  olti* 
aen  of  the  tJnited  States,  or  a  resident  therein  who 
ebuuld  be  the  author  of  a  book,  is  a  question  not 
ln\  olved  In  the  present  ease  and  is  not  considered 
by  the  court. 

5.  Judges  can  themselves  have  no  pecuniary  in- 
terest or  proprietorship,  as  against  the  public  at 
large,  fn  the  fruits  of  their  Judicial  labors:  and  no 
copyright  can,  under  the  statutes  passed  by  Ck>n- 
cress,  be  secured  in  the  products  or  the  labor  done 
by  Judicial  officers  in  the  discharge  of  their  Judicial 
duties. 

9.  The  reporter  has  no  copyright  In  tbe  written 
opinions  delivered  by  the  court;  and  the  Judges 
thereof  cannot  confer  any  such  right  on  any  re- 
porter, nor  on  any  other  person  nor  on  the  State. 

[No.  451. 
Submitted  Oct.  e9, 2^88.    Deddfid  No9, 19, 1888. 

APPEAL  from  a  decree  of  the  CSrcait  Court 
of  the  Uniied  States  for  the  Southero  Dis- 
trict of  Ohio,  dismissing  npon  bill  and  answer 
an  action  for  an  injunction  to  perpetually  re- 
strain defendant  from  printing  and  publishing 
the  decisions  which  will  appear  in  yoluroes  41 
ami  42  Ohio  State  Reports,  and  for  an  injunc- 
tion to  that  effect  pendente  lite.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Beported  below,  23  Fed.  Rep.  Ud. 

Mr,  Edward  L.  Tajrlor,  for  appellants: 

A  contract  made  in  pursuance  of  a  statute  or 
resolution  must  be  construed  as  though  such 
statute  or  resolution  had  been  incorporated  into 
sacb  contract. 

Banks  v.  DeWitt,  42  Ohio  St.  263,  274. 

If  the  right  exists  on  the  part  of  the  State  to 
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have  a  copyright,  either  in  the  volumes  of  the 
reports  or  the  opinions  of  the  judges,  it  is  im- 
material by  what  agency  the  rifipht  is  exercised. 

LittU  ▼.  Gould,  2  Blatchf.  866. 

Property  in  judicial  decisions  is  a  proper 
subject  of  copyright;  the  people  who  employ 
and  pay  judges  are  tlie  rightful  owners  of  the 
literary  property  in  the  opinions  written  b/ 
them. 

Drone,  Copyright,  ICl;  5  Bacon,  Abr.  696; 
Carter,  Rep.  91;  Basket  v.  Cambridge  Univer- 
sity, 1  W.  Bl.  106;  Millar  v.  Taylor,  4  Burr. 
2401-2403. 

Tlie  State  has  the  right  to  copyright  the  lit- 
erary work  of  its  officers. 

iMtle  V.  Gould,  2  Blatchf.  865,  866. 

If  an  adequate  compensation  was  paid  by 
the  State  to  the  reporter  for  the  work  done  by 
him  in  preparing  the  volumes  of  reports,  then 
whatever  property  there  was  in  the  volumes 
arising  from  the  labors  of  the  re{K)rtcr  ought 
to  belong  to  the  State  and  not  to  him. 

Myers  v.  Callaghan,  6  Fed.  Rep.  728. 

The  Judges  and  the  reporter  being  paid  bv 
the  State,  the  product  of  their  meutal  labor  is 
the  property  of  the  State,  and  the  State  has 
power  to  take  for  itself  a  copyright  of  it. 

Gould  V.  Banks,  1  New  Eng.  Rep.  925,  58 
Conn.  415. 

In  Banks  v.  West  Publishing  Company,  27 
Fed.  Rep.  50,  the  application  for  an  injunction 
was  denied,  but  it  was  placed  entirely  upon  the 
ground  that  it  was  the  clearly  cxpr^sed  inten- 
Uon  of  the  Legislature  of  Iowa  to  make  the 
opinions  free  to  all.  The  weight  of  authority 
sustains  the  proprietary  right  of  the  State  of 
Ohio  in  the  opinions  of  its  Judges. 

Wheaton  v.  Belers,  88  U.  8.  8  Pet.  691  (8: 
1055). 

Mr,  Richard  A.  Harrison,  for  appellee: 

A  State  cannot  copyrijeht  a  report  of  the 
opinions  of  its  courts.  The  courts  are  but  a 
branch  of  the  State  (Government,  and  act  as 
such.  The  judges  are  public  officers  and  their 
opinions  are  not  their  acts  as  individuals,  but 
as  such  officers;  they  have,  therefore,  no  pro- 
prietorship in  their  opinions. 

Wheaton  v.  Peters,  88  U.  S.  8  Pet.  653,  65S 
(8: 1078,  1079);  U  S.  R.  S.  §  4952. 

The  word  "person,"  as  detined  by  the  Re- 
vised Statutes,  does  not  apply  to  a  State. 

U.  S.  R.  S.  §§  1-5;  also  §  8140  as  to  Rev- 
enue Laws. 

The  primary  and  usual  definition  of  "  citi- 
zen of  tne  United  States  "  would  not  include  a 
State.  Such  an  independent  sovereignty  is  not 
a  "citizen." 

2  Story,*  Const.  §§  1688,  1982;  Morse,  Citi- 
zenship, ^  209. 

"Citizen"  is  anak)gou8  to  "subject,"  at 
common  law. 

Morse,  Citizenship,  808  and  cases  cited;  U. 
8.  V.  Rhodes,  1  Abb.  (U.  S.)  89. 

The  term  "  citizens  of  a  State  "  applies  onlv 
to  natural  persons,  members  of  the  body  pol- 
itic. 

Paul  V.  Va.  75  U.  S.  8  WaU.  168  (10:  857); 
People  V.  Irnlay,  20  Barb.  68, 80;  U.  S.  v.  6Vt/i*- 
shank,  92  U.  S.  542,  549,  550  (23:  588,  590,  591). 

The  State  has  no  common-law  property  right 
in  the  opinions  of  its  courts;  the  excludve 
right  conferred  by  a  copyright  exists  only  by 
virtue  of  a  statute  conferring  it. 
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Wieaton  v.  Peters,  83  U.  8.  8  Pet.  591,  658- 
«56  (8:  1055,  1078,  1079);  QendeU  v.  Orr,  18 
Phila.  191. 

Each  citizen  has  the  right  of  access  to  the 
laws  and  to  any  official  interpretation  thereof. 

Per  Brewer,  J,,  in  Banks  v.  West,  Pub,  Co, 
127  Fed.  Rep.  50,  57. 

Tbe  law  cannot  and  ought  not  to  be  made 
the  prisoner  or  the  slave  of  any  individual . 

Wheaton  v.  Peters^  svpra. 

The  construction  given  to  a  statute  of  a 
State  by  the  highest  judicial  tribunal  of  such 
State  is  binding  upon  the  courts  of  the  United 
Slates. 

Leffingwell  ▼.  Warren,  67  U.  8.  2  Black,  608 
{17:  262). 

The  State  pays  the  Judges,  and  therefore 
owns  the  product  of  their  official  toil. 

Brewer,  J,,  in  Banks  v.  West  Publishing  Co, 
27  Fed.  Rep.  50,  57. 

The  right  to  literary  property  exists  not  at 
common  Taw,  but  only  by  virtue  of  the  statute. 

Myers  v.  Callaghan,  5  Fed.  Rep.  726. 

The  constitutional  provision  and  the  Act  of 
Congress  passed  in  pursuance  thereof  refer 
only  to  individuals  and  natural  persons. 

Aimll  V.  Ferrett,  2  Blatchf.  89. 

The  laws  and  judicial  decisions  of  a  State 
are  public  property.  The  legislators  or  judges 
who  write  them  have  no  properly  in  them,  and 
therefore  are  not  within  the  meaning  of  the 
copyright  law. 

Drone,  Copyright,  161. 

The  public  has  the  right  of  free  access  to  the 
opinions  of  the  justices  of  the  court  alter  they 
are  delivered  to  the  reporter. 

Nasit,  V.  Lathrop,  1  New  Eng.  Rep.  918,  142 
Mass.  29. 

The  opinions  of  the  justices,  after  they  are 
delivered,  belong  to  the  public. 

Conn,  V.  GouUi,  84  Fed.  Rep.  819. 

The  proceedings  of  courts  of  justice  should 
be  universally  known. 

Kingv,  Wright,  8  T.  R.  298,  298;  Lewis  v. 
Levy,  Ell.  B.  &  Ell.  537,  559;  Bex  v.  Fisher,  2 
Camp.  568,  571. 

Copyright  taken  out  upon  a  volume  of  re- 
ports published  under  the  Ohio  Statute  pro- 
tects only  the  work  of  the  reporter;  that  is  to 
say,  indexes,  table  of  cases,  and  tbe  statement 
of  points  made  and  authorities  cited  by  coimsel. 

Davidson  v.  Wheeloek,  27  Fed.  Rep.  61; 
Chase  v.  Sanborn,  4  Cliff.  806;  Myers  v.  Calla- 
ghan, 20  Fed.  Rep.  441. 

The  courts  have  almost  uniformly  interpret- 
ed the  statutes  closely  resembling  the  present 
so  as  to  restrict  the  copyright  to  the  completed 
volume. 

Davidson  v.  Wheelock,  27  Fed.  Rep.  61; 
Banks  v.  Manchester,  28  Fed.  Rep.  148. 

Mr.  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

The  Revised  Statutes  of  Ohio,  in  sections 
426  to  435  (Utle  4,  chap.  1,  pp.  278,  274,  edition 
of  1879),  provide  for  the  appointment  of  a  re- 
porter by  the  supreme  court  of  that  State,  to 
report  and  prepare  for  publication  its  decisions, 
and  for  the  printing  of  copies  of  the  reports  by 
the  public  printer,  and  for  their  distribution  to 
public  officers,  as  soon  as  a  form  of  sixteen 
pages  of  printed  matter  is  printed,  and  also  for 
the  binding  and  distribution  of  a  full  volume. 
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Section  486  provides  as  follows:  "  The  re- 
porter shall  secure  a  copyright,  for  the  use  of 
the  State,  for  each  volume  of  the  reports  so 
P|ublished;  and  he  shall  receive  such  compensa- 
tion for  his  services,  not  exceeding  eighteen 
hundred  dollars  per  year,  durinj^  the  time  the 
Supreme  Court  Commission  is  in  session;  and 
at  all  other  times  not  exceeding  one  thousand 
dollars  yearly,  payable  out  of  the  state  treasury, 
in  such  installments  as  the  supreme  court,  by 
order,  entered  on  its  joiumal,  directs." 

Section  437,  as  amended  by  tbe  Act  of  Jan- 
uary 17, 1881  (Vol.  78,  Laws  of  Ohio,  p.  14),  pro- 
vides for  the  mode  of  doing  such  printing  and 
binding,  under  a  contract  to  be  made  by  the 
Secretary  of  State  with  a  responsible  person  or 
firm,  when  and  as  often  as  he  shall  be  au- 
thorized to  do  so  by  a  resolution  of  the  General 
Assembly.  That  section  sa^s:  *'  Such  contract 
shall  not  be  for  a  longer  period  than  two  years; 
and  such  contractor  shall  have  the  sole  and 
exclusive  right  to  publish  such  reports,  so 
far  as  the  State  can  confer  the  same,  durine 
such  period  of  two  years,  and  shall  be  furnished 
with  the  manuscript  to  be  printed,  as  provided 
in  this  chapter."  it  also  provides  not  only  for 
the  printing  and  binding,  and  the  furnishing  to 
the  State  and  the  selling  to  the  public,  of  copies 
of  the  volumes  of  the  reports,  out  for  the  fur- 
nishing to  the  Secretary  of  State  of  a  prescribed, 
number  of  advance  sheets  of  the  reports,  in 
forms  of  sixteen  pages  of  printed  matter. 

On  the  17th  of  April,  1882,  the  General  As- 
semblv  of  the  State  of  Ohio  pasi^ed  the  following 
Joint  Resolution  (Vol.79,  Laws  of  Ohio,  p.249): 

"Joint  Resolution  providing  for  the  publica- 
tion of  the  Ohio  State  Reports  and  the 
advance  sheets  of  Uie  same. 
"  Be  it  resolved  by  the  General  Assembly  of 
the  State  of  Ohio,  That  the  Secretary  of  State 
be  and  he  is  herebyauthorized  to  contract  with 
some  responsible  person  or  firm  to  furnish 
material,  print,  bind  and  supply  the  State 
with  three  hundred  and  fifty  copies  of  tbe 
thirty-eighth  and  any  other  subsequent  volume 
or  volumes  of  the  Ohio  State  Reports  that  may 
be  ready  for  publication  within  two  years  from 
the  28d  day  of  June,  1882,  said  contract  to  be 
made  with  the  lowest  responsible  bidder,  as 
provided  in  section  2,  article  15  of  tbe  Consti- 
tution, after  first  giving  public  notice  to  bid* 
ders  for  four  weeks  in  some  weekly  newspaper 
published  in  Columbus,  Ohio,  and  of  general 
circulation  in  the  State.  Said  contract  to  be 
made  in  accordance  with  the  provisions  and 
subject  to  the  limitations  and  instructions  of 
section  487  of  the  Revised  Statutes,  as  to  cost 
and  otherwise,  and  shall  include  the  advance 
sheets  provided  for  in  said  section.  The  vol- 
ume to  be  in  quality  of  paper  and  binding, 
equal  to  volume  1  Ohio  State  Reports,  as  pro- 
vided by  law." 

On  the  16th  of  June,  1882,  in  pursuance  of 
that  resolution,  the  Secretary  of  State  of  the 
State  of  Ohio  entered  into  a  contract  on  behalf 
of  that  State,  and  in  which  it  was  named  as 
the  party  of  the  second  part,  with  H.  W.  Derby 
&  Co.,  of  Columbus  Ohio,  the  material  parts 
of  which  were  as  follows:  H.  W.  Derby  &  Co. 
agreed  to  furnish  the  material  for,  and  to  print 
and  bind,  on  paper  and  in  character  and  quality 
of  binding  equal  to  volume  one,  Ohio  State  Re> 
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ports.  Id  the  manner  in  all  respects  and  with  the 
expedition  as  provided  by  law,  a  sufficient  num- 
ber of  copies  of  volume  88,  and  of  the  next 
succeeding  volume  or  volumes,  if  any,  of  the 
Ohio  State  Reports,  that  might  be  ready  for 
pubticatton  within  two  years  from  and  after 
June  23,  1882;  to  supply  the  State  with  a  speci- 
fied number  of  copies  of  each  volume,  when 
bound,  at  a  specified  price  per  volume;  to  sup- 
ply the  public  with  hke  copies  at  a  specified, 
limited  price;  and  to  set  up  the  matter  f  umiBhed 
them  in  forms  of  sixteen  pages,  and  furnish  to 
the  Secretary  of  State  printed  copies  of  such 
forms.  The  State  agreed  that  Derby  &  Co. 
"shall  have  the  sole  and  exclusive  right  to 
publish  the  reports  aforesaid,  so  far  as  the  said 
State  of  Ohio  can  confer  the  same,  for  and 
during  the  said  period  of  two  years,  com- 
mencing with  said  23d  day  of  June,  1882,  and 
that  they  shall,  moreover,  be  furnished  with 
an  the  manuscript  thereof  to  be  printed,  as 
provided  by  law."  Derby  &  Co.  assigned  all 
their  right  and  interest  in  the  contract  to  Banks 
4&  Brothers,  of  New  York  City. 

The  bill  of  complaint  in  the  present  case  was 
filed  by  David  Banks  and  A.  Bleecker  Banks, 
composing  the  firm  of  Banks  <&  Brothers,  against 
Q.  ll  Manchester,  in  the  Circuit  Court  of  the 
TJnited  States  for  the  Southern  District  of  Ohio. 
It  sets  forth  the  matters  above  stated,  and  avers 
that  Banks  &  Brothers  have  proceeded  to  carry 
out  all  the  terms  and  conditions  of  the  contract, 
and  that  they  and  the  State  of  Ohio  are  com- 
plying with  its  conditions;  that  the  Supreme 
Court  of  Ohio  has  decreed  that  volumes  41  and 
42  of  the  Ohio  State  Reports  shall  be  published 
under  and  are  included  in  the  terms  of  the  con- 
tract, and  that  no  other  persons  have  any  right 
to  publish  the  decisions  which  are  to  be  con- 
tained in  said  volumes  41  and  42,  except  as  au- 
thorized by  Banks  and  Brothers;  that  the  con- 
tract was  made  in  pursuance  of  sections  486 
and  487  of  the  Revised  Statutes  of  Ohio;  that 
the  plaintiffs,  on  October  1, 1884,  entered  into 
an  arrangement  with  "The  Capital  Printing 
and  Publishing  Company,"  of  Columbus,  Ohio, 
by  which  that  company  was  authorized  to  pub- 
lish the  decisions  of  the  Supreme  Court  of 
Ohio,  and  of  the  Supreme  Court  Commission  of 
Ohio,  which  were  to  be  contained  in,  and  to 
constitute  what  would  be,  the  41st  and  42d 
Ohio  Stfite  Reports,  the  same  to  be  published 
in  "The  Ohio  Law  Journal,"  a  publication 
owned  by  said  company;  that,  under  such  ar- 
rangement, that  company,  on  the  14th  of  Oc- 
tober, 1884,  issued  its  No.  9  of  volume  6  of 
"  The  Ohio  Law  Journal,"  and  at  the  same 
tiine  issued,  as  a  supplement  to  that  number,  a 
certain  book  or  publication  containing,  among 
other  cases,  one  entitled  "  The  Scioia  Valley 
Railway  Company  «.  McCoy,"  decided  by  the 
Supreme  Court  of  Ohio.and  which  would  appear 
as  a  part  of  volume  42  of  Ohio  State  Reports;  and 
one  entitled  *'  Bierce  et  al.  v,  Bierce  et  al.,"  de- 
cided by  the  Supreme  Court  Commission  of 
Ohio,  and  which  would  appear  as  a  part  of 
volume  41  of  Ohio  State  Reports;  and  that,  be- 
fore said  book  was  issued,  and  on  the  13th  of 
October,  1884,  E.  L.  DeWitt.  "reporter  for  the 
Supreme  Court  of  Ohio  and  of  the  Supreme 
Court  Commission  of  Ohio,  in  pursuance  of  the 
duties  of  his  office  and  for  the  benefit  of  the 
State  of  Ohio,"  entered  in  the  office  of  the  Li- 
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brarian  of  Congress,  at  Washington,  a  printed 
copy  of  the  title  of  said  work,  containing  the 
said  decisions,  and  did,  within  ten  days  there- 
after, deposit  in  the  said  office,  at  Washington, 
two  complete  copies  of  said  book. 

A  copy  of  the  said  number  of  "  The  Ohio 
Law  Journal,"  with  the  book  as  a  supplement, 
containing  16  printed  pages,  is  attached  to  the 
bill.  It  shows  the  title  of  the  book,  or  supple- 
ment, as  entered  in  the  office  of  the  Librarian 
of  Congress,  and  as  afterwards  issued,  namely, 
"  Cases  argued  and  determined  in  the  Supreme 
Court  and  Supreme  Court  Commission  of  Ohio;" 
and,  below  the  title  and  table  of  contents,  and 
on  the  first  page  of  the  book,  which  is  page  17, 
is  printed  the  following:  *'  Entered  according 
to  the  Act  of  Congress  in  the  year  eighteen 
hundred  and  eichty-four,  hj  E.  L.  DeWitt,  for 
the  State  of  Ohio,  m  the  oince  of  the  Librarian 
of  Congress,  at  Washington.  [All  rights  re- 
served.!" 

The  bill  avers  that  that  title  was  printed  on 
each  copy  of  the  book  issued  by  the  Capital 
Printing  and  Publishing  Company,  as  was  also 
the  above  notice  of  copyright;  that  the  defend- 
ant, on  November  5, 1884,  issued  numbers  22 
and  28  of  volume  1  of  a  book  entitled  "The 
American  Law  Journal,"  in  one  of  which  num- 
bers he  printed  and  published  the  said  case  of 
"Bierce  et  al.  v.  Bierce  et  al.,"  and  in  the  other 
of  which  he  printed  and  published  the  said 
case  of  **  The  Sciota  Valley  Railway  Company 
«.  McCoy,"  that,  prior  to  the  said  publication  by 
the  defeudant,neither  of  said  cases  had  been  pub- 
lished except  in  the  book  so  issued,  on  the  14th 
of  October,  by  the  Capital  Printing  and  Pub- 
lishing Company;  anc  that  those  cases  were 
copied  by  the  defendant  from  the  book  so 
copyrighted  by  De  Witt  for  the  State  of  Ohio. 
Copies  of  such  publications  of  the  defendant 
are  annexed  to  the  bill.  It  further  avers  that 
the  defendant  has  declared  to  the  plaintiffs  in 
writing  his  intention  to  disregard  their  rights, 
and  to  continue  the  publication  in  "  The  Amer- 
ican Law  Journal "  of  the  decisions  of  the  Su- 
preme Court  and  Supreme  Court  Commission 
of  Ohio. 

The  prayer  of  the  bill  is  for  an  injunction 
perpetually  restraining  the  defendant  from 
printing  and  publishing  the  decisions  which 
will  appear  in  volumes  41  and  42,  Ohio  State 
Reports,  and  for  an  injunction  to  that  effect 
pendente  lite. 

The  defendant  answered  the  bilL  The  an- 
swer denies  that  the  Supreme  Court  of  Ohio 
has  decreed  that  volumes  41  and  42  of  the  Ohio 
State  Reports  shall  be  published  under  and  are 
included  in  the  terms  of  the  contract  with 
Derby  &  Co.,  and  that  no  other  persons  have 
the  right  to  publish  the  decisions  which  are  to 
be  contained  in  said  volumes  41  and  42,  except 
as  authorized  by  the  plaintiffs.  It  also  denies 
that  the  attempt  on  the  part  of  Mr.  DeWitt,  the 
reporter,  to  obtain  a  copy  right  on  the  book  and 
printed  matter  describea  in  the  bill,  rn  1  pub- 
lished by  the  Capital  Printing  and  Publishing 
Company,  was  in  pursuance  of  his  duties  as 
reporter;  and  denies  that  the  attempted  copy- 
right by  the  reporter  was  for  the  benefit  of  the 
State  01  Ohio;  and  denies  that  the  contract  re- 
ferred to  was  made  in  pursuance  of  section  436 
of  the  Revised  Statutes,  but  avers  that  it  was 
made  under  section  437  and  the  Joint  Resolution 
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referred  to.  It  also  avers  that  the  opinions  and 
decisions  of  the  Supreme  Coort  and  Supreme 
Ck>urt  Commission  of  Ohio,  referred  to  in 
the  bill  as  having  been  published  by  the 
defendant  in  "Toe  American  Law  Jour- 
nal/* were  exclusively  the  work  of  the 
Judges  composing  those  courts;  that  the  re- 
porter performed  no  work  in  preparing  the 
said  opinions  and  decisions;  that  it  is  the  uni- 
versal custom  and  practice  of  those  courts  that 
the  Judge  to  whom  the  duty  is  assigned  of  pre- 
paring ttie  opinion,  prepares  not  only  the  opin- 
ion but  i^so  the  statement  of  the  case  and  the 
spUabui,  the  latter  bein^  subject  to  revision  by 
the  judges  concurring  m  the  opinion;  that  the 
reporter  takes  no  part,  and  penorms  no  labor, 
in  preparing  the  iyUoima,  the  statement  of  the 
case,  and  the  opinion;  that  the  duty  of  the  re- 
porter consists  in  preparing  abstracts  of  argu- 
ments of  coufisel,  tables  of  cases,  indexes, 
reading  proof,  and  arranging  the  cases  in  their 
proper  order  in  the  volumes  of  reports;  and  that 
the  reporter  is  paid  a  stated  annual  salary  out 
of  the  treasury  of  the  State,  fixed  by  law,  and 
has  no  pecuniary  interest  in  the  publication  of 
the  reports. 

The  plaintiffs  filed  a  formal  demurrer  to  the 
answer;  but,  no  such  pleading  being  author- 
ized by  the  rules  in  equity,  the  case  was  heard 
upon  hill  and  answer,  and  a  decree  was  en- 
tered dismissing  the  bill,  from  which  decree  the 
plauitiffs  have  appealed. 

The  decision  of  the  circuit  court  is  reported 
in  28  Fed.  Rep.  148.  That  court  held  (1)  that 
no  duty  was  imposed  upon  the  reporter  by  the 
statutes  of  Ohio  before  mentioned,  to  secure  a 
copyright,  for  the  use  of  the  State,  for  any  vol- 
ume of  reports  published  by  virtue  of  a  contract 
made  by  the  Secretary  of  State  under  section 
487;  (2)  that  there  was  nothing  in  the  statute 
which  authorized  the  reporter,  or  any  oUier 
person,  to  acquire  a  copyright  in  the  opinions 
or  decisions  of  the  judges;  (8)  that  the  copy- 
right of  a  volume  would  not  interfere  with  the 
free  publication  of  everything  which  was  the 
work  of  the  judges,  including  the  spllabits,  and 
the  statement  of  the  case,  as  well  as  the  opin- 
ion, hut  would  protect  only  the  work  of  the  re- 
porter, namely,  the  indexes,  the  tables  of  cases, 
and  the  statements  of  points  made  imd  authori- 
ties cited  by  counsel 

Rule  60  in  equity  authorizes  the  plaintiff,  in- 
stead of  filiDff  a  replication  to  an  answer,  to  set 
the  cause  down  for  hearing  upon  bill  and 
answer.  In  such  case,  allegaUons  of  new  mat- 
ter in  the  answer  are  to  be  taken  as  true.  2 
Dan.  Ch.  Pr.  4th  Am.  ed.  982,  note  1;  ^rinek- 
erkoff  V.  Braum,  7  Johns.  Ch.  217,  228;  Perkins 
v.  NichoU,  11  Allen,  542,  544;  Leeds  v.  Marine 
Ins.  Co.  15  U.  S.  2  Wheat.  880, 884  [4: 266, 268]. 
In  the  present  case,  it  is  to  be  taken  as  true,  as 
alleged  in  the  answer,  that  what  the  defendant 
published  in  *'  The  American  I^w  Journal  " 
was  exclusivelv  the  work  of  the  judges,  com- 
prising not  only  the  opinion  or  decision  of  the 
court  or  the  commission,  but  also  the  statement 
of  the  case  and  the  syUabus  or  head  note.  The 
copies  of  the  publications  made  by  the  defend- 
ant, which  are  appended  to  the  bill,  show  that 
the  two  cases  referred  to  published  by  him, 
consist  in  each  case  of  only  the  syOatnu  or  head 
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note,  the  stetement  of  the  case,  the  namea  of 
the  counsd  for  the  respective  iMirties,  and  the 
opinion  or  decision  of  the  court. 

The  copy  of  the  supplement  to  No.  9  of 
volume  6  oi  "The  Ohio  Law  Journal,"  append- 
ed to  the  bill,  shows  that  what  Mr.  DeWitt 
undertook  to  obtain  a  copyright  for,  for  the 
State  of  Ohio,  in  respect  of  the  two  cases  re- 
ferred to,  was  a  report  of  each,  consisting  of 
the  head  note  or  tyuabus^  the  statement  oi  the 
case,  the  names  of  the  counsel  for  the  respect- 
ive parties,  and  the  decision  or  opinion  oi  the 
court,  all  in  identical  language,  in  each  caae^ 
with  what  was  so  afterwaras  printed  and  pub- 
lished by  the  defendant  in  "The  Amencan 
Law  Journal,"  except  that  in  the  case  of  "The 
Scioto  Valley  Railway  Company  v,  McCoy," 
the  words  "  ( To  appear  in  42  Ohio  St.,) "  and 
in  the  case  of  *  *Bierce  et  al.  «.  Bierce  et  al.,"  the 
words  "(To appear  in  41  Ohio  St)  "  printed  in 
the  publication  in  "  The  Ohio  Law  Journal,'* 
do  not  appear  in  the  defendant's  publication. 
It  is  therefore  dear  that  in  respect  of  the 
publication  complained  of,  the  reporter  waa 
not  the  author  of  any  part  of  the  matter  for 
which  he  undertook  to  take  a  copyright,  for 
the  State  of  Ohio. 

Although  the  Constitution  of  the  United 
State,  in  section  8  of  article  1,  provides  that  the 
Congress  shall  have  power  "to  promote  the 
progress  of  science  and  useful  arts,  hv  se- 
curing for  limited  times  to  authors  and  in- 
ventors the  exclusive  right  to  their  respective 
writings  and  discoveries, "  yet  the  means  for 
securing  such  right  to  authors  are  to  be  pre- 
scribed hy  Congress.  It  has  prescribed  such  a 
method,  and  that  method  is  to  be  followed. 
No  authority  exists  for  obteining  a  copyright, 
beyond  the  extent  to  which  Congress  has  au- 
thorized it.  A  copyright  cannot  be  sustained 
as  a  right  existing  at  common  law;  but.  as  it 
exists  m  the  United  States,  it  depends  wholly 
on  the  legislation  of  Congress.  Wlieaton  v. 
Peters,  83  U.  S.  8  Pet  591,  662,  668  [8: 1055, 
1081]. 

Section  4952  of  the  Revised  Statutes  of  the 
United  States  provides,  that  "Any  citizen  of 
the  United  States  or  resident  therein,  who  shall 
be  the  author,  inventor,  designer,  or  proprietor 
of  any  book  .  .  .  and  the  executors,  admin- 
istrators or  assigns  of  anv  such  person,  shall, 
upon  complying  with  the  provisions  of  thia 
chapter"  (chapter  8  of  title  60),  "  have  the  sole 
libertv  of  printing,  reprinting,  publishing, 
completing,  copying,  executing,  finishing,  and 
vending  the  same."  Thia  right  is  grant^  for 
the  term  of  twenty-eight  years  from  the  time 
of  recording  the  title  of  the  book  in  the  man- 
ner direct^  in  the  statute;  and  section  4954 
provides,  that  "  The  author,  inventor,  or  de- 
ri^er,  if  he  be  still  living  and  a  citizen  of  the 
United  States  or  resident  therein,  or  his  widow 
or  children,  if  be  be  dead,  shall  have  the  same 
exclusive  right  continued  for  the  further  term 
of  fourteen  years,"  upon  recording  the  title  of 
the  work  a  second  time,  and  compl^g  with 
all  other  regulations  in  regard  to  original  copy- 
rights, within  six  months  oefore  the  expiranon 
of  the  first  term. 

We  are  of  opinion  that  these  provisions  of 
the  statute  do  not  cover  the  caaeox  the  State  of 
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Ohio  In  reference  to  what  Mr.  DeWitt  under- 
took to  obtain  a  copyright  for,  for  the  benefit 
of  that  State,  in  the  present  instance.  Mr. 
DeWitt,  although  he  may  have  been  a  citizen 
of  the  United  States  or  a  resident  therein,  was 
not  the  aiithoc,  inventoi*  designer  or  proprietor 
of  the  syllabus^  the  statement  of  the  case  or  the 
decision  or  opinion  of  the  court  The  State, 
therefore,  could  not  become  the  assignee  of 
Mr.  DeWitt,  as  such  author,  inventor,  design- 
er, or  proprietor.  The  State  cannot  propei  ly 
be  called  a  citizen  of  the  United  States  or  a 
resident  therein,  nor  couid  it  ever  be  in  a  con- 
dition to  fall  within  the  description  in  section 
4d52,  or  section  4954. 

The  copyri^  claimed  to  have  been  taken 
out  by  3Ir.  DeWitt  in  the  present  case,  being  a 
copyright  **  for  the  State,"  is  to  be  regiarded  as 
if  It  had  been  a  copyright  taken  out  in  fhe 
name  of  fhe  State.  Whether  the  Blate  could 
take  out  a  copyright  for  itself,  or  could  enjoy 
the  benefit  of  one  taken  out  by  an  individual 
for  it,  as  the  assignee  of  a  citizen  of  the  United 
States  or  a  resident  therein,  who  should  be  the 
author  of  a  book  is  a  question  not  involved  in 
the  present  case,  and  we  refrain  from  consider- 
ing It  and  from  considering  any  other  question 
than  the  one  above  indicated.  In  no  proper 
sense  can  the  judge  who,  in  his  judicial  capac- 
ity, prepares  Uie  opinion  or  dec&ion,  the  state- 
ment of  the  CHse,  Itnd  the  syUc^s  or  head  note, 
be  regtrfded  as  their  author  or  their  proprietor, 
in  the  sense  Of  Section  4952,  so  as  to  be  able  to 
confer  any  title  bv  assignment  on  the  State, 
0u£9cieat  to  authorize  it  to  take  a  copyri(;ht  for 
such  matter,  under  that  section,  as  the  assignee 
of  the  author  or  proprietor. 

Judges, as  is  well  understood^ieceive  from  the 
public  treasury  a  stated  annual  salary,  fixed  by 
iaw,and  can  themselves  ha  veno  pecuniary  inter- 
est or  proprietorship,  as  against  the  public  at 
large,  in  the  fruits  oftheir  judicial  labors.  This 
extends  to  whatever  work  they  perform  in  their 
capacity  as  judges,  and  as  well  to  the  statements 
of  cases  and  head  notes  prepared  by  them  as 
such,  as  to  the  opinions  and  decisions  themselves. 
The  question  is  one  of  public  policy,  and  there 
has  always  been  a  judicial  eonsensiiSf  from  the 
time  of  the  decision  in  the  case  of  W/ieaUm  v. 
Pcter»,  83  U.  S.  8  Pet.  591  [8: 1056],  that  no 
copyright  could,  under  the  statutes  passed  by 
Congress,  be  secured  in  the  products  of  the 
labor  done  by  judicial  officers  In  the  discharge 
of  their  judicial  duties.  [Jhe  whole  work  done 
try  the  judges  constitutes  the  authentic  exposi- 
tion and  interpretation  of  the  law,  which,  bind- 
ing every  citizen,  is  free  for  publication  to  all, 
whether  it  is  a  declaration  of  unwritten  law, 
an  interpretation  of  a  Constitution  or  a  statut 
Jfash  V.  Lathrop,  1  New  Eng.  Rep.  918, 11. 
Mass.  29,  85.  In  WheaUm  ▼.  Peters,  at  p.  668 
[1088],  it  was  said  by  this  court  that  ft  was 
''  unanimously  of  opinion  that  no  reporter  has 
or  can  have  anv  copyright  in  the  written  opin- 
ions delivered  by  this  court;  and  that  the  judges 
thereof  cannot  confer  on  any  reporter  any  such 
right"  What  a  court,  or  a  judge  thereof, 
cannot  confer  on  a  reporter  as  the  basis  of  a 
^^Pyrig^t  ^^  Wm,  they  cannot  confer  on  any 
other  person  or  on  the  State. 

TU  decreeqfth4  Circuit  Court  it  c^fflrmed. 
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(See  8.  a  Reporter*B  ed.  £7»-280.) 

J^udulent  (ungnmeni— benefit  of  cusignor-^ 
continuing  the  busineee—^al  effect  of  assign- 
ment—facts  shotting  fraud, 

1.  An  aasigmment  by  a  falling  or  Insolvent  debtor 
^Woh.secures  to  the  assignor  an  interest  in  or  an 
unlimited  control  over  the  property  conveyed,  and 
which  has  the  effect  of  hindering  or  delaying  cred- 
itors, is  void  as  being  a  fraud  upon  those  creditors. 
*u  ^  Insolvent  debtor  making  an  assignment  for 
the  benefit  of  his  creditors,  cannot  reserve  to  him- 
self any  beneficial  interest  in  the  property  assigned, 
or  interpose  any  delay,  or  make  provlMODs  which 
would  hinder  and  delay  creditors nom  their  lawful 
modes  of  prosecuting  their  chiims. 

8.  Such  an  instrument,  which  provides  that  the 
assignor  shall  remain  in  possession  of  the  property 
and  continue  to  sell  the  goods  and  collect  the  debts, 
the  collections  to  be  applied  to  replenish  the  stock, 
and  which  also  contains  a  provision  for  the  renew- 
al of  the  debiS  and  that,  if  any  of  the  debts  shall 
not  be  paid  or  if  the  assignees  elect,  they  may  take 
possession  of  the  property  and  dispose  of  the  same, 
is  void  as  to  creditors. 

4.  K  the  legral  effect  of  the  written  instrument  be 
to  delay  creditors,  it  is  void. 

ft.  The  facts  that  the  parties  kept  the  instrument 
from  record,  and  secret,  until  a  creditor  was  about 
to  procure  a  judgment,  when  it  was  recorded,  and 
that  the  insolvent  assignor  was  permitted  for  sev- 
eral months  to  continue  in  the  possession  and  con- 
trol of  the  goods,  and  to  deal  with  them  as  his  own, 
and  that  he  made  no  change  in  the  manner  of  con- 
dupttnff  the  business,  and  that  no  sign  was  put  up 
indioannff  that  any  change  of  ownership  had  taken 

glaoe,  and  that  the  same  books  were  currently  kept 
y  the  same  bookkeeper,  and  entries  were  made  in 
the  mme  manner  as  before  the  assignment,  and 
that  the  bankrupt  was  employed  by  the  assignees  to 
conduct  the  business,  at  a  saOary.  taken  in  oonnec- 
taon  with  the  provisions  of  the  instrument  itself, 
show  that  it  was  made  to  hinder  and  delay  creditors. 

[No.  47.] 
Argued  Oct.  SO,  1888,    Decided  Nov.  19, 1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  District 
of  North  Carolina,  dismissing  a  bill  brought, 
to  set  aside  an  assignment  as  fraudulent.  Be- 
versed. 

The  facts  are  stated  in  the  opinion. 

Jdr,  Henry  M.  Herman,  for  appellant: 

A  deed  selling,  conveying  and  transferring 
"the  entire  stock  of  goocTs,  wares  and  merchan- 
dise, fixtures,  personal  property  of  a  firm  of 
merchants,  and  also  such  gooos,  wares  and 
merchandise  as  the  assignors  or  grantors  may 
purchase  to  renew  or  replenish  the  said  stock, 
with  a  proviso  that  the  assignors  are  to  remain 
in  possession  of  said  property  and  sell  for  cash 
only,  which  was  given  to  secure  the  preferred 
debts  (notes)  therein  specified,  and  any  renewal 
thereof  and  any  other  note  that  may  tliereaf ter 
be  given  by  the  grantors  and  indorsed  by  the 
grantees,  and  providing  that  the'  surplus,  if 
there  be  any,  be  return^  to  the  grantors;  and 
that  in  case  any  of  the  debts  so  specified  or  the 
renewals,  or  any  of  them  are  not  paid  when 
due— or  if  the  grantees  for  any  otlier  cause 
elect,  they  are  authorized  to  take  possession 
and  sell  at  public  or  private  sale — is  void  on  its 
face. 

Lukint  V.  Aird,  78  U.  8,  6  Wall.  79  (18:751) 
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Woaten  ▼.  OKarik,  28Miss.  75;  Arthur  v.  Oom,  d 
R,  R,  Bank,  9  Smedes  &  M.  894;  Towiey,  Hoit, 

14  N.  H.  61 ;  Paul  v.  Orooker,  8  N.  H.  288;  Smith 
▼.  LoweU,  6  N.  H.  67;  OriaiDoldY,  8/ieldon,  4  N. 
Y.  581;  i8fec(m(f  2Va*.  Bank  of  Leatenworth  v. 
flufi*,  78  U.  8. 11  Wall.  892  (20:190);  Robinaon 
V.  ^u>«,  89  U.  8.  22  Wall.  513  (22:758);  Davis 
V.  Raniom,  18  111.  896;  i^pe/ice  v.  BagweU,  6 
Gratt.  444;  Nicliolson  v.  Z«ici«,  6  N.  Y.  510. 

Any  reservation  of  benefit  to  the  erantor, 
such  as  stipulating  for  the  possession  of  the  as- 
signed property,  is  f ataL 

Edmes  V.  Marshall,  78  N.  C.  262;  Cheatham 
▼.  Hawkins,  76  N.  C.  885;  Bigelaw  v.  Stringer, 
40  Mo.  195:  Barney  v.  Griffin,  2  N.  T.  871; 
Leitch  V.  EoUister,  4  N.  Y.  211;  Maekie  v. 
Cairns,  5  Cow.  547;  Harris  v.  Sumner,  2  Pick. 
129;  Burr.  Assign.  4th  ed.  §  848,  p.  514;.  5»7. 
lingsley  v.  Bun^«,  28  Mo.  547;  Reed  v.  Pelletier, 
Id.  173;  Pr<wA»  v.  Tf»iw<rr,  20  Mo.  508;  Stanley 
V.  ^ttnctf,  27  Mo.  269;  Harman  v,  Hoakins,  56 
Miss.  142;  JoMpA  ▼.  Xm,  58  Miss.  848. 

An  assignment  is  void  if  it  leaves  the  prop- 
erty to  any  extent  under  the  control  of  the  debt- 
or or  his  assignee. 

Oioen  V.  Arvis,  26  N.  J.  L.  22;  Nat.  Bank  of 
Metropolis  v.  Sprague,  21 N.  J.  £q.  530;  Sheldon 
V.  1)(^,  5  Denio,  217. 

A  stipulation  in  a  deed  of  trust  conveying  a 
stock  of  goods  that  the  grantor  may  remain  in 
possession  and  make  siues,  accounting  to  the 
trustee  if  required  to  do  so,  is  fraudulent  i^^tm, 
and  void. 

Zang  v.  Lee,  8  Rand.  (Va.)  410;  Addington 
V.  Mheridge,  12  Gratt.  486;  Perry  v.  Shenando- 
ah Nat.  Bank,  27  Gratt  755;  SheppardsY,  Tur- 
pin,  8  Gratt.  873;  Spence  v.  Bagwell,  6  Gratt. 
444;  Quarles  v.  Kerr,  14  Gratt.  48;  Marks  ▼, 
Hill,  15  Gratt.  400 ;  Brokenhrough  v.  Broken- 
brough,  81  Gratt.  580-590;  Sturdivant  v.  Datfis, 
9  Ired.  Law,  368;  Moore  v.  Hinnant,  89  N.  C. 
455. 

An  unusual  and  unreasonable  postponement 
of  the  sale  renders  the  assignment  fraudulent 
and  void  under  the  statute. 

Moore  v.  Collins,  8  Dev.  L.  126;  Hqfner  v. 
Irwin,  1  Ired,  L.  490;  Cannon  v.  Peebles,  2  Ired. 
L.  449;  4  Ired.  L.  204;  Dewey  v.  Littlejohn,  2 
Ired.  Eq.  496;  Hardy  v.  Skinner,  9  Ired.  L.  191. 

The  law  requires  that  the  parties  shall  not 
secure  any  advantage  to  the  debtor  in  prejudice 
to  his  creditors. 

Kissam  v.  Edmonston,  1  Ired.  Eq.  180;  Oar- 
land  V.  Rives,  4  Rand.  (Va.)  282;  Marshall  v. 
Hutchison,  5  B.  Mon.  298;  Pettibone  v.  Stevens, 

15  Conn.  19;  White  v.  Craves,  7  J.  J.  Marsh. 
628;  Sturtevant  v.  Ballard,  9  Johns.  887;  Riggs 
V.  Murray,  2  Johns.  Cb.  565;  ^m.  Exch,  Bank 
▼.  Imloes,  7  Md.  380;  Cunningham  v.  Freeborn, 
11  Wend.  241;  i^»cA<?ii  v.  MeEwen,  17  N.  Y.  22; 
5(fW  V.  (?<i/7«,  44  111.  208. 

A  provision  for  future  advances  and  future 
liabilities  or  a  future  loan  renders  the  transfer 
fraudulent. 

Sheldon  v.  Dodge,  4  Denio,  217;  Barnum  ▼. 
Hempstead,  7  Paige,  568;  Lansing  v.  Woodworth, 
1  Sandf.  Ch.  43;  Currie  v.  Hart,  2  8andf.  Ch. 
858;  Peacock  v.  Tompkins,  Meigs,  817;  Perry, 
Trusts,  g  591;  i2^  Chamberlain,  9  Nat.  Bankr. 
Reg.  174;  Re  Doyle,  Id.  159. 

That  the  assignors  were  to  receive  salaries  is 
evidence  of  fraud. 

Nicholson  V.  Leanitt,  4  Sandf.  252;  Frank  v. 
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Robinson,  96  N.  C.  28;  Goldstein  ▼.  J^Tttnan,  65 
Cal.  542;  Eigenbum  v.  5miYA,  98  N.  C.  208. 

The  fact  that  the  clause  was  inserted  that 
the  bankrupts  were  to  sell  for  cash  does  noi 
strengthen  the  instrument. 

EdgeU  v.  Hart,  13  Barb.  880;  affirmed,  9  N. 
Y.  218;  Robinson  v.  Elliott,  89  U.  8.  22  Wall. 
518  (22:758);  Seo(md  Nat.  Bank  of  Leavenworth 
V.  Hunt,  78  U.  8.  11  Wall.  892  (20:190);  Place 
▼.  Zan£rww%,  18 Wis.  680;  SteinartY.  Deuster, 
28  Wis.  136;  Horton  v.  WiUiams,  21  Minn.  187; 
reaffirmed  in  New  York  in  Potts  v.  HaH,  99  N. 
Y.  168;  Brackett  v.  Harvey,  91  N.  Y.  214. 

The  instrument  being  void  as  to  after-ac- 
quired property  it  is  Yoid  in  toto;  it  cannot  he 
valid  in  part  and  void  in  part. 

Horton  v.  Williams,  21  Minn.  187;  Tiffany  y. 
Boatman's  Sav.  Inst.  85  U.  8. 18  WaD.  388  (2X: 
871);  Hyslop  y.  Clarke,  14  Johns.  458;  Maekie 
V.  (jaims,  5  Cow.  547;  Norton  v.  Stmmes,  Hob. 
12;  Maleverer  y.  Redsfuiw,  1  Mod.  85;  RusseU 
V.  Winne,  87  N.  Y.  591 ;  Tucker  v.  Wdsh,  17 
Mass.  164;  Goodrich  v.  Downs,  6  HO],  488; 
Harman  v.  Hoskins,  56  Miss.  142;  Orover  ▼. 
If  oA^^man,  11  Wend.  194;  Skinner  v.  Packard^ 
6  Wend.  416;  jBic*  v.  WVWtVi^.  5  Wend.  595; 
Pi/ril:^  V.  JfttrpAy,  27  Miss.  167;  Denny  v.  Dana, 
2  Cush.  160;  Jln«ni7  v.  PaU,  4  Yerg.  164;  Tieh^ 
ner  v.  Wiswall,  9  Ala.  805. 

The  deed  is  void  on  its  face. 

Robinson  v.  Elliott,  89  U.  8. 22  Wall.  518  (22: 
758);  Crooks  v.  Stuart,  2  McCrary,  18;  Wells  ▼. 
Langbein,  20  Fed.  Rep.  183;  i20  i»M>m,  17  Nat. 
Bankr.  Reg.  425;  Rs  Foster,  18  Nat  Bankr. 
Reg.  64. 

Reserving  a  power  to  give  future  prefer- 
ences makes  the  assignment  void. 

Boardman  v.  Halliday,  10  Paige,  228;  Rigge 
V.  Murray,  2  Johns.  Ch.  565;  VanNest  v.  Toe, 
1 8andf.  Ch.  10;  AveriU  v.  Loucks,  6  Barb.  470. 

The  creditors  have  the  right  to  determine 
whether  the  propertv  shall  be  sold  on  credit; 
and  a  conveyance  which  takes  away  that  right 
is  a  conveyance  to  hinder  and  delay  cieditora 
and  cannot  stand. 

Barney  v.  Qriffin,  2N.  Y.  871, 872:  Meacham 
V.  Stemes,  9  Paige,  405,  406;  Re  Dean,  86  N. 
Y.  898;  Duffy'y.  Duncan,  82  Barb.  587,  85  N. 
Y.  187. 

The  instrument  is  void,  because  it  was  part 
of  the  agreement  between  the  parties  that  the 
grantors  were  to  remain  in  possession  of  the 
stock  and  sell  the  same  on  credit  for  the  alleged 
account  of  the  trustees. 

City  Bank  of  Rochester  v.  Westbury,  16  Hun, 
458;  Nicholson  v.  LeavUt,  6  N.  Y.  510;  Brown 
V.  Guthrie,  89  Hun,  29. 

It  was  void  because  the  same  sign  remained 
over  the  store  and  there  was  no  change  in  the 
manner  of  conducting  their  business. 

Danby  v.  Sharp,  2  MacArt.  436;  Wright  v. 
McCornUeky  67  Ma  430;  Sands  v.  Codwise,  4 
Johns.  536;  Constantine  v.  Twelves,  29  Ala. 
607. 

Where  the  assignee  permits  the  assignor^ 
nominally,  as  his  agent,  to  continue  the  Dusi> 
ness  and  dispose  of  the  goods  at  retail,  it  ia  a 
marked  eviaence  of  fraud. 

Brownings,  Hart,  6  Barb.  91;  Shepherd  v. 
Hill,  6  Lans.  887;  Pine  v.  Rikert,  21  Barb.  469; 
Waterly  Nat,  Bank  v.  Haisey,  57  Barb.  249; 
Butler  V.  Stoddard,  7  Paige,  168 ;  Adams  t. 
DoMdson,  10  N.  Y.  809;  Carman  v.  KeUy,  5 
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Hon,  288;  Re  PdcheU,  10  Daly,  102;  lU  Mark- 
lin.  Id.  122. 

A  clause  or  provision  by  which  any  advan- 
tage or  benefit  is  reserved  to  the  debtor  at  the 
expense  of  the  creditors,  whether  such  benefit 
be  temporary  or  permanent,  whether  it  be  in 
the  shape  of  payment  of  a  gross  or  annual  sum, 
employ mcnt  at  a  compensation,  or  otherwise, 
anci  whether  reserved  to  the  debtor  himself  or 
for  the  support  of  the  family,  is  a  fraud  in  law 
and  vitiates  the  whole  instrument. 

\M'Clwrg  v.  Ledcy,  8  Pen.  &  W.  88,  01,  98; 
BichardM  v.  Eauard,  1  Stew.  &  P.  189;  Ingra- 
ham  V.  Qrigg,  18  Smedes  &  M.  22;  ClajUn  v. 
Imman^  28  8.  C.  416;  Mackis  v.  Cairns,  8  Cow. 
547;  Barris  v.  Sumner,  2  Pick.  129;  Goodrich 
V.  Doume,  6  Hill,  488;  Carrie  v.  Hart,  2  Sandf. 
Ch.  868;  Brooks  v.  Wimer,  20  Mo.  503;  Batcher 
▼.  Winters,  71  Mo.  80;  Knight  v.  Packer,  12 
N.  J.  £q.  214;  Klapp  v.  Shirk,  18  Pa.  5S9; 
Bpenee  v.  Bagwell,  6  Qratt  444;  Benderson  v. 
Dawning,  fH  Miss.  107. 

Leaving  the  bankrupts  in  possession  is  strong 
evideooe  of  fraud. 

Pine  V.  Rikert,  21  Barb.  469;  Wright  y,  Linn, 
16  Tex.  84;  CaldioeU  v.  Williams,  1  Ind.  405; 
Fdtts  V.  Bart,  99  N.  Y.  168;  Wrap  v.  Daven- 
port, 79  Va.  19;  Hat,  Bank  v.  Lovenberg,  68 
Tex.  606;  Sanborn  v.  Putnam,  61  N.  H.  506; 
Bindley  v.  Martin,  28  W.  Va.  778;  Benedict  v. 
£»^r<?,  75  Ala.  121;  CUMn  v.  Rosenberg,  42 
Mo.  489;  Robinson  v.  J^^^^  89  U.  8. 22  Wall 
518  (22: 758);  Blennerhassett  v.  Sherman,  105 
U.  8.  100  ^:  1080);  Eungerford  v.  ferfo,  2 
Vem.  261;  Tarbaekyr.  Marbury, Id,  510;  Twyru^s 
Case,  8  Bep.  80  a;  WOfon  v.  Bay,  2  Burr.>627; 
Xaio  V.  Skiniier,  2  W.  BL  996;  Jessup  v.  iTvffle, 
29  Barb.  539;  Doughten  v.  0ray,  2  Stock.  828; 
Rogers  v.  Vail,  16  Vt.  829;  ^wm  v.  Bosworth, 
08  Wis.  196;  Anderson  v.  Patterson,  64  Wis. 
557. 

A  deed  is  fraudulent  or  not,  according  to  the 
intent  of  the  assignor;  honesty  of  purpose  in 
the  assignee  is  not  the  test. 

Wilson  V.  Forsyth,  24  Barb.  105;  Raihbun  v. 
Plainer,  18  Barb.  272;  Cuyler  v.  McCartney,  40 
N.  Y.  221;  Putnam  v.  Bubbell,  42  N.  Y.  106; 
TaleoU  v.  jy«M,  81  Hun,  282;  Tappenden  v. 
Buroess,  4  East,  280;  JEigenbum  v.  i^i'rA,  98 
K.  C.  207;  JSrat^  v.  Bray,  Id.  266;  i8iita^«  v. 
Knight,  92  N.  C.  498;  Liverm&re  v.  McNair, 
84  N.  J.  Eq.  478. 

A  trader  is  in  insolvent  circumstances  when 
he  is  not  in  a  condition  to  pay  his  debts  in  the 
ordinary  course  of  business,  as  persons  carry- 
ing on  trade  usually  do,  without  reference  to 
the  amount  of  his  property. 

Re  Ooldschmidt,  8  Nat.  Bank.  Beg.  165;  Re 
Freeman,  4  Nat.  Bank.  Beg.  64;  Re  Lutgens, 
7  Pac.  L.  B.  89;  Re  Pearee,  21  Vt  611;  Re 
Brodhead,  2  Nat.  Bank,  Beg.  278:  Re  Ely,  1  N. 
Y.  Legal  Obs.  843;  Satoyer  v.  Turpin,  5  Nat 
Bank.  Beg.  889;  Re  Walton,  Deady,  598,  Id. 
448;  Wager  v.  EaU,  88  U.  8.  16  Wall  584  (21: 
604)  and  cases  cited;  Bueltanan  v.  Smith,  88  U. 
S.  16  Wall.  808(21:287),  Toot  v.  MarHn,  80 
U.  8.  18  Wall.  40  (20:481);  Butcher  v.  Wright, 
94  U.  8.  558  (24: 180l 

A  deed  not  at  first  mudulent  may  afterwards 
become  so  by  behig  concealed,  or  not  pursued, 
by  which  means  creditors  are  drawn  in  to  lend 
tbeir  money. 

BUdreth  v.  Sands,  2  Johns.  Ch.  85;  Seriven- 
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or  V.  Seritenor,  7  B.  Mon.  8'iO;  Bank  of  U,  S. 
V.  Housman,  6  Paige,  526;  Beecher  v.  Clark,  12 
Bhitchf.  256;  Blennerhassett  v.  8}terman,  105 
U.  8.  100  (26: 1080);  FiOui  v.  Loekard,  63  Ga, 
682;  Eilliard  v.  Cagle,  46  Miss.  809;  Worseley 
V.  Demattos,  1  Burr.  467;  Tarbaek  v.  Marbury ,^ 
2  Vem.  610;  Barker  v.  Barker,  2  Woods,  87; 
Coates  V.  Chrlaeh,  44  Pa.  48;  Hafner  v.  Irwin, 
1  Ired.  L.  490;  Bildeburn  v.  Brown,  17  B.  Mon. 
779;  Thouron  v.  Pearson,  29  N.  J.  Eq.  487» 
Stewart  v.  HojMns,  80  Ohio  St.  502;  Warner 
V.  Norton,  61  U.  S.  20  How.  448  (15:  950);  Mo- 
Williams  V.  Rodgers,  56  Ala.  87;  Twyne's  Case, 
8  Coke,  80. 

The  selection  of  near  relatives  as  assignees 
is  a  circumstance  against  the  assignment. 

Bnmpas  v.  Dotson,  7  Humph.  310;  Netbitt  v. 
Bigby,  18  111.  887;  Baldwin  v.  Buckland,  11 
Mich.  889;  Shultz  v.  Boagland,  85  N.  Y.  464; 
Forsyth  v.  Matt/iews,  14  Pa.  100;  EarreU  v. 
MitcheU,  61  Ala.  271;  Engraham  v.  i^(tf,  51 
Gki.  587;  Sherman  v.  Bogland,  78  Ind.  473; 
MarshaU  v.  OM>in,  60  Ala.  121;  ^'M^  v.  iSA«^ 
Mr,  58  Wis.  601;  ^'tr  v.  MitcheU,  94  U.  8. 580 
(24: 179);  Simms  v.  Jf(9rs0, 4  Hughes,  582;  Got- 
lober  V.  Martin,  88  Eans.  252;  ;M«/<^  v.  Ber- 
ron,  22  Neb.  188. 

Anvthing  out  of  the  usual  course  of  business 
is  a  bad^  of  fraud.  An  unusual  mode  of 
payment  is  ako.  8o  is  concealment,  or  secrecy^ 
or  embarrassment,  etc, 

OaUan  v.  Statham.  64  U.  8.  28  How.  477  (16: 
682):  Budoins  v.  Kemp,  61  U.  8.  20  How.  45 
(15: 858);  JicRca  v.  Branch  Bank  of  Ala,  60  U, 
8.  19  How.  876  (15:688);  Buvall  v.  Waters,  2 
Bob.  (Va.)  280;  Borland  v.  Walker,  7  Ala.  269; 
Chapel  V.  Clappy  29  Iowa,  191;  Borland  v. 
ifayo,  8  Ala.  104;  Oibbsy,  Thompson,  7|Humph. 
179;  Comstockv,  Rayford,  12Smedes&  M.  369; 
Sayre  v.  Fredericks,  16  N.  J.  Eq.  205;  Rich- 
ards V.  Stcan,  7  Gill,  866;  McNeal  v.  QUnn,  4 
Md.  87;  Eo(^er  v.  Mather,  7  Cow.  801;  Merrill 
V.  Locke,  41  N.  H.  486. 

The  mortage  was  fraudulent  in  law  as  to 
creditors  and  void. 

Southard  v.  Benner,  72  N.  Y.  424;  Butcher 
V.  Swartwood,  15  Hun,  81;  BdgeU  v.  Hart,  9 
N.  Y.  218-219;  PotU  v.  Bart,  99  N.  Y.  168; 
Bracken  v.  Earvey,  91  N.  Y.  214. 

Where  an  assignment  of  itself  shows  that  it 
must  necessarily  have  the  effect  of  defrauding 
the  creditors  of  the  assignor,  it  is  conclusive 
evidence  of  a  fraudulent  intent,  and  the  assign- 
ment will  be  held  void. 

Cunningham  v.  Freeborn,  1  Edw.  Ch.  256;  5. 
C,  8  Paige,  667;  A  C.  11  Wend.  240;  Ames  v. 
Blunt,  6  Paige,  18,  22;  SmitJi,  v.  Anker,  28 
Wend.  658;  Sturtewnt  v.  Ballard,  9  Johns. 
387;  Etting  v.  Bank  of  U.  S,  2i  U.  8.  11 
Wheat  59  (6: 419);  Goodrich  v.  Bourns,  6  Hill, 
488;  WM  v.  Baggett,  2  Barb.  9;  Strong  v. 
Skinner,  4  Barb.  646. 

Whenever  the  effect  of  a  particular  transao- 
Hon  with  a  debtor  is  to  hinder,  delay  or  de- 
fraud creditors,  the  law  infers  the  intent.  A 
different  intent  cannot  be  shown  b^  parol  tes- 
timony, nor  deduced  from  surrounding  circum- 
stances. 

Sims  V.  Qaines,  64  Ala.  896;  Pope  v.  Wilson^ 
7  Ala.  694;  Wiley  v.  Knight,  27  Ala.  386;  Pt>t. 
ter  V.  McBowell,  31  Mo.  69;  Bents  v.  Rockey, 
69  Pa.  77;  Barman  v.  Eoskins,  56  5Mss.  142: 
AUan  V.  McTavish,  8  Out  App.  Bep.  440  and 
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•cases  cited;  OoUman  y.  Burr,  98  N.  Y.  81,  and 
^ases  cited. 

Where  the  debtor  places  his  property  beyond 
the  reach  of  legal  process,  so  as  to  delay  cred- 
itors, this  is  A  legal  fraud,  although  he  may 
intend  ultimately  to  appropriate  it  u>r  the  ben- 
efit of  all  or  a  part  of  them. 

Linn  v,  Wrtght,  18  Tex.  817:  Hefner  v.  Met- 
calf,  1  Head,  577;  Hoffman  v.  Mackall,  6  Ohio 
St.  124;  SutUm  ▼.  Hanford,  11  Mich.  618; 
Nicholson  v.  LeaviU,  6  N.  Y.  510;  8.  C.  10  N. 
Y.  591;  S.  a  4  Sandf.  252;  Wheeld&nv.  Wilion, 
44  Me.  11;  EimbaU  v.  Thompson,  4  Gush.  441; 
JStovall  V.  Farmers  A  M.  Bank,  8  Smedes  &  M. 
805;  McLean  y.  Lafayette  Bank,  8  McLean, 
587. 

The  parties  to  a  written  instrument  are  con- 
dusivelv  presumed  to  intend  what  is  expressed 
on  the  face,  and  if  its  terms  are  fraudulent,  it 
cannot  be  supported  by  proof  that  they  were 
inserted  through  inadvertence  or  mistake. 

Cason  V.  Murray,  15  Mo.  878;  Brown  v.  Os- 
good, 25  Maine,  505;  Rex  ▼.  Nottingham,  Lane, 
42;  Wamrforcts  Case,  Dyer,  193;  Miner  v. 
Wartier,  2  Grant,  448;  Hoke  v.  Henderson,  8 
Dev.  L.  12;  Qruber  v.  Boyles,  1  Brev.  (8.  C.) 
266;  Dardenne  v,  Hardmelc,4EDg,  (Ark0482; 
Warnei*  v.  Percy,  22  Vt.  155;  E^  v.  Noxon, 
48  Dl  823;  Orover  v.  Wakeman,  11  Wend.  187; 
Green  v.  TriOer,  8  Md.  11;  Gait  v.  Dibrell  10 
Yerg.  146;  Stone  v.  Orubham,  2  Bulst.  217; 
Welter  v.  Wayland,  17  Johns.  102;  Claytor  v. 
Anthony,  6  Rand.  (Va.)  285;  Sommcrville  v. 
/^or^n,  4  Yerg.  541;  State  ▼.  Benoist,  87  Mo. 
500;  Runyon  v.  Z«ar^,  4  Dev.  &  B.  L.  281; 
JVZ^  V.  Acker,  1  Hill,  478;  August  v.  /Sm- 
t^'nd,  6  Coldw.  166;  Hooper  ▼.  Tuckerman,  8 
8andf.  811. 

Fraud  will  be  presumed  in  courts  of  equity 
from  the  circumstances  of  the  case. 

Ward  Y,  Lamberth,  81  Qa.  150;  SendaU  ▼. 
Hughes,  7  B.  Mon.  868;  Pi^pe  y,  Andrews, 
8medes  &  M.  Ch.  185;  W?iite  ▼.  TTv^t^,  14 
Smedes  &  M.  80;  Burch  v.  ^8mi(A,  15  Tex.  219; 
King  y.  Moon,  42  Mo.  551;  Qallatin  ▼.  Oun- 
ningham,  8  'Cow.  861;  BM?eA  v.  Bunee,  88  N. 
Y.  189;  Briscoe  v.  Bronaugh,  1  Tex.  826;  0A^«- 
<er/^«  V.  Janssen,  2  Ves.  Sr.  156;  1  Story,  Eq. 
§  190;  Hardy  v.  Skinner,  9  Ired.  L.  194;  Moore 
V.  a>W»n#,  3  Dev.  L.  126;  Hqfner  v.  Irwin,  1 
Ired.  L.  400;  Cann&n  v.  Pe^/^M,  2  Ired.  L.  449; 
4  Ired.  L.  204;  Dewey  v.  LittUjohn,  2  Ired.  Eq. 
495;  JSartfy  v.  Simpson,  18  Ired.  L.  182;  Cheats 
ham  V.  Hawkins,  76  N.  C.  885;  Holmes  v.  Jfor- 
«Aa2/,  78  N.  C.  262;  Cheatham  v.  Hawkins,  80 
N.  C.  161;  -Bynttwi  v.  MOler,  89  N.  0.  898: 
Boone  v.  i/iirrft^,  88  N.  C.  470. 

Messrs,  W.  W.  Flemmin^  and  Willis  B. 
Dowdt  for  respondents: 

Where  a  trust  has  been  executed  before  the 
filing  of  the  bill  to  set  it  aside,  the  court  will 
not  take  jurisdiction. 

Burr.  Assign,  g  507;  OarroU  v.  Johnston,  2 
Jones,  Eq.  120. 

The  deed  of  trust  not  fraudulent  in  law, 

Allen  V.  Massey,  84  U.  8.  17  Wall.  851  (21: 
542);  Toung  y.  Booe,  11  Ired.  L.  847;  Hardy  v. 
Skinner,  9  Ired.  L.  191:  Lee  v.  Flannagan,  7 
Ired.  L.  471;  OilmerY.  Earnhardt,  1  Jones,  L. 
659;  Robinson  v.  EUiott,  89  U.  8.  22  Wall.  518 
<22:758);  Tompkins  v.  Wheeler,  41  U.  8.  16 
Pet.  106  (10:  903);  Burr.  Assign.  871;  Dewey  y. 
LUtl^n,  2  Ired.  Eq.  495,  507;  Hafrter  v.  Ir^ 
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win,  1  Ired.  L.  490;  Irwin  v.  WHson,  8  Jones. 
Ea.210. 

Deed  of  trust  not  liigiuduieni  in  fact,  A  con- 
veyance upon  a  valuable  consideration  cannot 
be  declared  void  as  to  creditors,  though  made 
with  a  fraudulent  purpose  on  the  part  of  the 
vendor,  unless  the  vendee  participates  in  or  had 
notice  of  such  purpose. 

Lassiter  v.  Dams,  64  K.  C.  498;  Reiger  v. 
Dapis,  67  N.  C.  185;  Humphreys  v.  Ward^  74 
N.  C.  784:  Worthy  v.  CaddeU,  76  N.  C.  82; 
Astor  V.  Welis,  17  U.  6. 4  Wheat.  466  (4: 616); 
Lee  v.  Flannagan,  !t  Ired.  L.  471;  Lewis  v. 
Sloan,  68  N.  C.  657;  Hielop  v.  Hooter,  Id.  141; 
Tompkins  v.  Wheeler,  41  U.  8.  16  Pet  106  (10: 
903):  Allen  v.  Massey,  84  U.  8.  17  Wall.  851 
(21:542). 

Mr,  Justice  Millar  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Ck)urt  of  the  United  States  for  the  Western 
District  of  North  Carolina,  disndssing  a  bill 
brought  by  Paul  B.  Means,  assignee  m  bank* 
rupt^  of  Charles  G.  Montgomery  and  Charles 
D.  Dowd,  partners,  composing  the  firm  of 
Montgomc^  &  Dowd,  agiunst  Clement  Dowd. 
A.  B.  Davidson,  Charles  O.  Montgomery,  and 
Charles  D.  Dowd. 

On  and  prior  to  the  24th  day  of  April,  1876, 
the  firm  of  Montgomery  &  Dowd  carried  on 
a  mercantile  business  in  the  Town  of  Concord, 
North  Qurolina.  About  that  time  they  became 
embarrassed,  and  on  that  day  made  a  convey- 
ance in  writing  of  all  their  gooda  and  personal 
property  to  A.  B.  Davidson  and  Clement  Dowd, 
of  Charlotte,  in  the  same  State,  which  mstru- 
ment  is  variously  called  a  "deed  of  trust,"  an 
"assignment,"  or  a  "mortgage."  Althoi^h 
the  grantors  asserted  that  they  did  not  consider 
themselves  as  beiuff  insolvent  at  the  time,  it  it 
very  evident  now,  In  the  light  of  subsequent 
ciroumstanoee,  that  they  were  entirely  so. 
They  had  a  very  considerable  stock  of  goods, 
which  does  not  seem  to  have  been  inventoried 
in  reference  to  this  transfer,  and  a  large  amount 
relaUvely  to  their  business  was  outstand- 
ing debts  due  them  growing  out  of  that  busi- 
ness, llie  stock  of  goods  was  old  and  needed 
replenishing:  the  notes  and  accounts  due  them 
were  in  many  cases  worthless  and  never  have 
been  paid.  Thej  were  also  indebted  in  a 
large  amount  (quite  as  much  probably  %b  they 
were  worth)  to  certain  banks  in  Charlotte  upon 
promissory  notes,  endorsed  by  A.  B.  Davidson 
and  Clement  Dowd;  sometimes  jointly  and  in 
other  cases  separately. 

Davidson  was  the  father-in-law  of  Charles 
Q.  Montgomery  and  the  vice  president  of  tlia 
Merchants*  and  Farmers'  National  Bank,  one 
of  the  creditors  secured  by  this  conveyance. 
Clement  Dowd,  the  other  grantee,  viras  a  brother 
of  Charles  D.  Dowd,  one  of  the  mntors,  and 
also  president  of  the  Commeraal  National 
Bank,  a  preferred  creditor.  W.  J.  Montgom- 
ery was  a  brother  of  Charles  G.  Montgomery, 
and  he  and  Davidson  and  Clement  Dowd  ap- 
pear as  endorsers  upon  some  of  the  notes  set 
forth  in  the  instrument  referred  to. 

This  conveyance,  although  made  in  April, 
was  not  placed  on  record  until  the  12th  day  of 
July,  1876,  thereafter,  and  the  grantors,  Mon^ 
gomery  &  Dowd,  remained  in  poasetsion  and 
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had  absolute  coDtrol  of  the  property  until 
ahortly  after  that  period .  The  instrument  iUelf 
is  filed  as  *'£xhibit  A/'  and  reads  as  follows: 


'^Exhibit  iu 

"This  indeDtnre,  made  this  24th  day  of  April, 
1876,  by  Chas.  0.  Montgomery  and  Chas.  D. 
Dowd,  partners,  tradine  under  the  firm  and 
style  of  Montgomery  i  Dowd,  of  Concord. 
Korth  Carolina,  parties  of  the  first  part,  and 
A.  B.  Davidson,  and  C.  Dowd,  of  Charlotte, 
in  the  Stale  aforesaid,  parties  of  the  second 
part,  witnessetb:  That  whereas  the  parties  of 
the  first  part  are  indebted  as  follows:  By  a 
certain  promissory  note,  of  even  date  with  these 
presents,  given  to  the  Commercial  National 
bank  of  Charlotte,  N.  C,  for  three  thousand 
dollars,  and  endorsed  by  the  said  A.  B.  David- 
eon  and  C.  Dowd;  also  by  a  certain  other  note 
to  the  said  bank  for  one  thousand  dollars,  dated 

[f7S]      the  —  day  of ,  1876,  due  at  sixty  days,  and 

endorsed  by  W.  J.  Montgomery;  also  by  another 
note  of  five  htmdred  dollars  to  the  saia  bank  of 
eyen  date  herewith,  endorsed  by  C.  Dowd,  and 
due  at  sixty  days;  also  by  another  note  to  said 
bank  of  thirty-four  hundred  dollars,  secured 
by  customer's  notes  in  the  hands  of  Montgom- 
ery &  Everitt,  att'ys,  bearing  date  the  —  day 

of ,  and  due  at  sixty  cUiys;  also  by  two 

other  notes  of  one  thousand  dollars  each 
to  the  First  National  Bank  of  Charlotte,  en- 
dorsed by  A.  B.  Davidson,  dated,  respectively, 
on  the  25th  March  and  5th  April,  1876,  and 
running  to  maturity  at  sixty  days;  also  by 
a  note  to  the  Merchants'  &  Farmen*  National 
Bank  of  Charlotte  for  one  thousand  dollars, 

dated  the  —  day  of ,  1876,  at  sixty  days, 

joid  endorsed  by  A.  B.  Davidson;  also  by 
another  note  to  the  last  named  bank  for  five 
hundred  dollars,  endorsed  by  W.  H.  Lilly; 
also  by  another  note  to  said  M.  F.  National 
Bank  for  one  thousand  dollars,  endorsed  by  J. 
R  Neisler,  and  by  another  note  to  said  bank 
for  five  hundred  dollars,  e:]dors^  by  R  8. 
Harris;  also  by  a  note  to  Martin  Boyer,  Jr., 

dollars,  and  note  to  D.  P.  Bofl:er  for ; 

also  by^a  note  to  J.  A.  Lilly  for  four  hundred 
dollars: 

"Now,  in  order  to  provide  for  the  payment 
of  the  said  debts,  ana  to  indemnify  ana  save 
harmless  the  said  endorsers,  the  parties  of  the 
first  part  do  hereby  bargain,  sell,  convey  and 
transfer  unto  the  said  A.  B.  Davidson  and  C. 
Dowd  the  following  property,  to  wit:  The 
eetire  stock  of  goods,  wares,  and  merchandise 
of  every  kind  and  description  now  in  the  pos- 
session of  the  parties  of  the  first  part  and  in 
and  about  their  store  in  Concord,  together  with 
all  the  fixtures  and  personal  property  used  in 
connection  with  the  said  store  and  business; 
also  such  goods,  wares,  and  merchandise  as  the 
parties  of  the  first  part  may  purchase  to  renew 
or  replenish  the  said  stock;  also  idl  the  notes, 
accounts,  mortgages,  judgments,  and  other 
evidences  of  debt  due  and  belonging  to  the 
parties  of  the  first  part,  from  whomsoever  and 
howsoever  the  same  may  bo  due. 

X'To  have  and  to  hold  the  said  property  and 
the  said  choses  in  action  and  evidences  of 
debt  to  the  said  A.  B.  Davidson  and  C.  Dowd, 
their  executors  and  assigns,  in  special  trust  as 
follows: 

(t76]         "The  said  parties  of  the  first  part  are  to  re- 
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main  in  the  possession  of  the  said  property  and 
choses  in  action  and  continue  to  sell  the  goods 
for  cash  only  and  to  collect,  under  the  direction 
and  control  of  the  parties  of  the  second  part» 
the  proceeds  to  be  deposited  weekly  i»>  the 
Commercial  NaUonal  Bank  of  Charlotte,  N.  C.» 
and  applied  under  the  direction  of  the  panics 
of  the  second  part  to  replenish  the  stock  by 
such  small  bills  as  may  be  agreed  upon  and  to 
the  payment  of  Uie  debts  of  uie  said  firm  as  fol- 
lows: First,  after  deducting  and  retaining  the 
commissions  and  other  expenses  of  this  trust, 
to  the  payment  of  the  note  of  three  thousana 
dollars  to  the  Commercial  National  Bank  of 
Charlotte,  of  even  date  herewith,  endorsed  by 
the  said  A.  B.  Davidson  and  C.  Dowd,  the 
same  being  given  for  money  this  day  borrowed 
for  the  exclusive  use  and  benefit  of  the  said 
firm  and  also  to  the  payment  of  any  renewal 
or  substitution  of  the  sud  note  and  of  any  other 
note  or  notes  that  may  hereafter  be  given  by 
said  firm,  and  endorsed  by  the  said  duties  of 
the  second  part,  or  either  of  them,  not  being 
renewals  of  the  notes  endorsed  by  them,  or 
either  of  them,  mentioned  and  provided  for  in 
the  next  class;  secondly,  to  the  payment  of  all 
the  debts  hereinafter  mentfoned,  except  the 
debt  of  three  thousand  dollars  and  other  pos- 
sible indebtedness  hereafter  to  be  incurred,  as 
provided  for  in  the  first  class  above  named; 
thirdly,  to  the  payments  of  all  the  other  indebt- 
edness of  the  said  firm,  howsoever  and  to 
whomsoever  the  same  may  be  due,  any  surplus 
to  be  paid  over  to  the  parties  of  the  Brst  part 
or  their  lecral  representatives  or  assigns. 

"And  it  is  further  the  understanding  and 
agreement  that  if  any  of  the  said  debts  or  any 
renewal  or  substitution  of  them,  or  any  of 
them,  shall  not  be  paid  when  the  same  shall 
become  due,  or  if,  for  any  other  cause  the 
parties  of  the  second  part  ma^  so  elect,  then 
and  in  tJiat  case  it  shall  be  lawful  for  the  parties 
of  the  second  part,  and  they  are  hereby  ex- 
pressly authorized,  to  take  possession  of  the 
said  goods  and  merchandise,  and  all  the  prop- 
erty and  choses  in  action  conveyed  herein,  and 
dispose  of  the  same  at  public  or  private  sale,  as 
they  may  deem  best,  applying  the  proceeds  as 
hereinbefore  directed.  ^^ 

*'In  witness  whereof  the  narties  of  the  first    [2771 
part  do  hereto  set  their  hanos  and  seals  the  day 
and  year  aforesaid. 

"(SVd)      Chas,  G.  Momtoombry.    [seal.] 
*^  Chas.  D.  Dowd.  [sbal.] 

"Witness:  W.  P.  Sihpson. 

"Probated  July  11,  1876.  Registered  same 
day." 

It  appears  that  at  the  term  of  tk  3  Concord 
Superior  Court,  held  in  July,  1876,  a  suit  was 
pending  against  the  bankrupts  in  favor  of 
Calvin  Chestnut,  one  of  the  unsecured  cred- 
itors,  which  bad  been  in  the  hands  of  an  attor- 
ney for  collection  since  sometime  durins^  the 
preceding  April.  Several  of  the  New  York 
creditors  also  commenced  proceedings  during 
the  autumn  of  that  year  against  the  insolvent 
firm,  and  obtained  judgments  at  the  October 
Term  of  the  United  States  Circuit  Court  against 
Charles  Q.  Montgomery  and  the  firm  of  Mont- 
gomery &  Dowd.  After  executions  issued 
thereon  had  been  returned  nulla  bona,  these 
creditors  filed  a  bill  to  set  aside  the  deed  ex- 
ecuted by  the  firm  as  fraudulent  and  void. 
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In  December,  1876,  proceedings  were  institut- 
ed by  which  the  firm  of  Mont^mery  &  Dowd 
were  adjudicated  bankrupts,  and  the  appellant. 
Means,  was  duly  appointed  their  assignee  in 
bankruptcy.  Very  soon  afterwards  he  com- 
menced the  present  suit  in  the  circuit  court  to 
set  aside  the  conve;jrance  above  recited  as  being 
fraudulent  and  void  under  the  Statute  of  18 
Elizabeth  and  the  United  States  Bankrupt  Act. 
After  the  filing  ot  this  bill  the  complainants  in 
the  first  one,  the  New  York  creditors  above  re- 
ferred to,  proved  their  debts  in  bankruptcy,  and 
asserted  their  lien  upon  the  assets  created  by  the 
bill  in  equity  filed  in  December,  1876;  and  the 
first  suit  has  been  considered  in  abeyance  ever 
since  and  treated  as  merged  in  the  proceeding 
instituted  hv  the  assignee  in  bankruptcy. 

To  the  bill  brought  by  the  assignee  both  of 
the  grantors  and  the  grantees  in  the  deed  of  as- 
signment were  made  defendants,  and  each  of 
them  filed  answers.  There  is  the  usual  denial 
of  anv  fraudulent  purpose  in  the  transaction, 
and  allegations  that  the  parties  were  doing  the 
best  they  could  under  the  circumstances  to  se- 
cure a  proper  distribution  of  their  property 
among  their  creditors.  After  considerable  tes- 
timony was  taken,  in  which  all  the  ^uties  to 
the  deed  were  sworn,  the  circuit  court  dismissed 
the  bill,  and  it  is  from  that  decree  that  the  as- 
signee has  taken  the  present  appeal. 

We  are  of  the  opinion  that,  whether  the  case 
be  decided  upon  the  face  of  the  instrument 
itself,  or  in  view  of  the  testimony  as  to  the 
conduct  of  the  parties,  the  decree  should  be 
in  favor  of  the  complainant  The  principles, 
if  not  the  exact  language,  of  the  Statute  of  18 
Elizabeth  have  been  accepted  in  the  equitable 
jurisprudence  of  nearly  all  the  States  of  com- 
mon-law oriffin,  and  they  are  the  law  of  North 
Carolina,  with  a  modification  which  is  at- 
tempted to  be  applied  to  this  case.  That  is,  that 
where  the  question  of  the  validity  of  an  instru- 
ment of  this  kind,  or  any  other  conveyance  of 
property,  depends  upon  its  fraudulent  charac- 
ter, it  must  be  shown  that  the  grantee  i)artic- 
ipated  in  the  fraud,  and  the  fact  that  the  grantor 
alone  is  guilty  of  it  is  not  sufficient  to  invalidate 
the  instrument 

Conceding  this  to  be  the  doctrine  of  the  State 
of  North  Ci^lina,  we  are  of  opinion  that  it  can 
have  no  important  application  to  the  case  before 
us,  because  the  fraud  here  is  one  in  law  as  dis- 
tinguished from  actual  fraud;  that  is  to  say, 
that  while  the  parties  to  this  transaction,  either 
grantors  or  grantees,  probably  never  had  in 
view  the  ultimate  loss  of  the  debts  of  the  unse- 
cured creditors  by  their  acts,  and  may  really 
have  supposed  that  they  were  taking  the  best 
means  to  insure  payment  to  them  all,  yet  the 
law  has  said  that  the  means  which  they  took  is 
to  be  regarded  as  a  fraud  in  law  by  necessary 
implication. 

All  experience  has  shown  how  very  common 
it  is  for  failinff  or  insolvent  debtors,  who  have 
any  considerable  means  on  band,  and  especiallv 
in  cases  where  a  mercantile  business  of  consid- 
erable value  is  still  going  on,  to  delude  them- 
selves with  the  idea  that  if  they  can  get  time 
they  can  pay  their  debts;  that  if  their  creditors 
will  delay  until  they  can  make  such  arrange- 
ments as  they  believe  themselves  capable  of, 
they  will  be  able  to  pay  everybody,  and  even 
to  save  a  very  considerable  surplus  out  of 
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their  business.  This  delurion  leads  them  to 
undertake  to  obtain  this  delay  by  means  which 
the  law  does  not  sanction,  fi  the  creditors  re- 
fuse to  extend  time  on  their  obligations,  and 
thus  give  them  the  delay  which  they  deem  nec- 
essary, or  if  they  fear  to  expose  their  condition 
to  their  creditors,  they  adopt,  in  many  in- 
stances, the  principle  of  making  an  absolute  sale 
to  certain  friends,  who  will  settle  up  their 
affairs  and  return  to  them  anv  surplus;  or  they 
make  assignments  or  deeds  oi  trust,  conveying 
the  title  to  all  their  proi)erty  to  some  trustee  or 
assignee,  and  vesting  it  in  them,  thus  opposing 
an  obstruction  to  the  efforts  of  creditors  at  law 
to  collect  the  amounts  which  may  be  due  to 
them.  In  this  manner  they  frequently  take  the 
law  into  their  own  hands,  and  attempt  to  secure 
that  delay  which  can  only  be  obtained  by  the 
consent  of  the  creditors,  or  by  such  a  convey- 
ance as  leaves  the  creditors  in  no  worse  condi- 
tion than  they  were  before. 

It  has  alwavs  been  held  that  whatever  trans- 
fer of  this  character,  that  is,  of  the  title  to  [282] 
Sropertv  by  a  failing  or  insolvent  debtor,  may 
e  valid,  any  instrument  which  secures  to  the 
assignor  an  interest  in  or  an  unlimited  contool 
over  the  property  conveved,  and  which  has  the 
effect  of  hindering  or  delaying  creditors,  is  void 
as  being  a  fraud  upon  those  creditors. 

A  very  similar  case  to  the  one  before  us  was 
that  of  OrinoM  v.  Sfieldon,  4  N.  T.  581,  in 
which  the  court  decided  that  the  mortgage 
which,  besides  permitting  the  mortgagor  bv  its 
terms  to  retain  possession  of  the  goods,  and  on 
its  face  conferred  on  him  the  power  to  sell  and 
dispose  of  them  as  his  own,  was,  therefore, 
fraudulent  and  void  in  law  as  to  creditors. 

Another  decision  of  like  character  was  made 
in  mchol9(m  v.  Leafdti,  6  N.  Y.  510,  the  head 
note  of  which  correctly  expresses  what  was  de- 
cided in  the  following  words:  "An  assign- 
ment by  insolvent  debtors  of  their  property  to 
trustees  for  the  benefit  of  their  creditors,  au- 
thorizing the  trustees  to  sell  the  assigned  prop 
erty  %tpon  credit^  is  fraudulent  and  void  ai» 
against  the  creditors  of  the  assignors." 

This  is  founded  upon  the  ground  that  such  t 
provision  has  the  effect  of  hindering  and  delay- 
mg  creditors. 

A  very  instructive  case,  and  very  like  the  one 
before  us,  is  that  of  Dav%9  v.  Hansom,  18  111. 
396.  A  chattel  mortgage  of  a  stock  of  goods 
had  been  made,  reciting  the  indebtedness  of  the 
mortgagor,  but  with  an  agreement  that  he 
should  keep  possession  of  the  goods  and  sell 
them  in  the  usual  course  of  trade.  Out  of  the 
proceeds  he  was  to  pay  certain  preferred  cred- 
itors, dividing  the  remainder  pro  rata  among 
the  others,  with  the  right  in  the  mortgagee  to 
take  possession  of  the  property  under  certain 
contingencies.  This  mortgage  was  held  void 
upon  the  principles  already  cited. 

To  the  same  effect  is  the  case  of  Second  Nat, 
Bank  of  Leacenworth  v.  Hunt,  78  U.  8.  11 
Wall.  892  [20:190],  which  cites  with  approval 
the  case  of  Oriswold  v.  ShMon,  supra. 

But  this  whole  subject  has  been  so  frequently 
discussed  in  the  American  courts  that  it  would 
be  an  immense  labor  to  go  very  extensively  into 
the  authorities.  The  prevailing  doctrine,  how- 
ever, is  unquestionably  that  which  we  have 
stated;  and  its  fundamental  essence  is  that  an  [283] 
insolvent  debtor  making  an  assignment,  even 
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for  the  benefit  of  his  creditors,  cannot  reserve 
to  himself  any  beneficial  interest  in  the  property 
assigned,  or  interpose  any  delay,  or  make  pro- 
yisions  which  woald  hinder  and  delay  creditors 
from  their  lawful  modes  of  prosecuting  their 
daims. 

In  the  case  before  us  the  whole  face  of  the 
instrument  has  the  obvious  purpose  of  enabling 
the  insolvent  debtors  who  made  it  to  continue 
in  tlieir  business  unmolested  by  judicial  process, 
and  to  withdraw  everything  they  bad  from  the 
effect  of  a  judgment  against  them;  for  it  is 
shown  that,  except  the  goods  in  this  place  of 
business  transferred  by  Uie  conveyance,  they 
had  nothing  of  value  but  one  or  two  pieces  of 
real  estate  incumbered  by  mortgage  for  all  they 
were  worth.  It  specifically  provides  that  the 
grantors  shall  remain  in  possession  of  the  said 
property  and  chores  in  action,  with  the  right  to 
continue  to  sell  the  goods  and  collect  the  debts 
under  the  control  and  direction  of  the  grantees. 
The  collections  were  to  be  deposited  weekly  in 
the  Commercial  National  Bank  of  Charlotte,  N. 
C,  and  applied,  under  the  direction  of  the  as- 
mznecB,  '*  to  replenish  the  stock  by  such  small 
buls  as  may  be  agreed  upon,  and  to'the  payment 
of  the  debts  of  the  said  firm,"  specifically  men- 
tioned therein,  being  principally  notes  held  by 
the  banks,  indorsed  by  the  grantees,  Davidson 
and  Dowd.  It  also  contained  a  provision  for 
the  renewal  of  these  notes,  without  limitation 
as  to  time,  and  authorizing  the  trustees,  '*If  any 
of  the  said  debts  or  any  renewal  or  substitution 
of  them,  or  any  of  them,  shall  not  be  paid  when 
the  same  shall  become  due,  or  if,  for  any  other 
cause,  the  parties  of  the  second  part  may  so 
elect,  then  and  in  that  case  it  shall  be  lawful  for 
the  parties  of  the  second  part,  and  they  are 
hereby  expressly  authorized,  to  take  possession 
of  the  said  gooas  and  merchandise,  and  all  the 
property  and  choses  in  action  conveyed  herein, 
and  dispose  of  the  same  at  public  or  private 
sale,  as  they  may  deem  best,  applying  the  pro- 
ceeds as  hereinbefore  directed.^ 

It  is  difficult  to  imagine  a  scheme  more  art- 
fully devised  between  insolvent  debtors  and 
their  preferred  creditors  to  enable  the  former  to 
continue  in  business,  at  the  same  time  with- 
[284]  drawing  their  property  used  in  its  prosecution 
from  the  claims  of  other  creditors  which  might 
be  ssserted  according  to  the  usual  forms  of  law. 
8o  long  as  these  debtors  were  able  to  pay  the 
interest,  and  keep  the  trustees  satisfied  that  they 
were  not  going  to  lose  anythfng  by  the  delay, 
the  business  could  go  on  and  the  property  of  the 
insolvent  firm  be  safe  from  execution  and 
attachment. 

The  interest  paid  on  these  renewals  was 
twelve  per  cent,  and  as  the  indorsers  on  the 
Dotes  were  officers  of  the  banks  who  held  the 
paper,  as  well  as  trustees  under  this  assignment, 
to  say  nothing  of  the  fact  that  they  were 
closely  related  to  the  bankrupt  debtors,  it  is 
eas^  to  be  seen  that,  as  long  as  they  had  se- 
curity, they  would  be  willing  to  renew  these 
DOtes  and  indorse  them  on  each  renewal.  So 
that  by  the  mere  expedient  of  paying  the  in- 
terest on  this  indebtedness  Montgomery  & 
Dowd  had  it  in  their  power  to  continue  in  their 
business,  whether  profitable  or  otherwise,  with 
a  large  stock  of  goods  on  their  shelves,  and  defy 
thecreditors  who  were  not  protected.  The  au- 
thority to  take  possession  of  the  goods,  even 
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{)roper,  is  accompanied  by  no  direction  for  an 
mmediate  sale  or  winding  up  of  the  business; 
but,  on  the  contrary,  their  discretion,  as  to 
whether  they  shall  taae  possession  or  not,  and 
as  to  how  or  upon  what  terms  they  shall  sell, 
seems  to  be  absolute,  and  intended  even  then  to 
be  controlled  for  their  own  benefit  and  that  of 
the  debtors,  without  regard  to  the  unsecured 
creditors. 

The  case  before  us  is  almost  precJselylike 
that  of  BoHnaon  v.  EUioU,  89  U.  8.  22  Wall. 
518  [22:7581.  In  that  action  it  appeared  that 
John  and  Beth  Coolidge  were  partners  in  the 
retail  dry  goods  trade  in  Evansville,  Indiana; 
that  they  owed  the  First  National  Bank  $7,600, 
and  a  Mrs.  Bloan  $8,174,  for  money  previously 
borrowed  of  her  to  aid  them  in  their  business. 
To  secure  to  Mrs.  Sloan  the  payment  of  what 
was  due  her,  and  to  indemnify  Robinson,  who 
was  an  indoraer,  they  made  to  them  a  chatty 
mortgage  upon  their  stock  of  goods  then  in  a 
rented  store.  The  mortgage,  after  reciting 
the  liability  of  the  firm  to  Robinson  on  the 
notes  indorseil  by  him,  stated  that  it  was  con- 
templated that  it  might  become  necessary  to  re- 
new \hQ  notes  or  to  discount  other  notes.  It 
was  also  stated  that  the  note  to  Mrs.  Sloan 
might  be  renewed  at  maturity  if  it  was  not  con- 
venient for  the  firm  to  pay  it.  The  mortgage 
then  proceeded  in  the  following  language: 
"And  it  is  hereby  expressly  agreied  that  until 
default  shall  be  made  in  the  payment  of  some 
one  of  said  notes,  or  some  paper  in  renewal 
thereof,  the  parties  of  the  first  part  may  remain 
in  possession  of  said  eoods,  wares  and  mer- 
chandise, and  may  self  the  same  as  heretofore 
and  supply  their  places  with  other  goods,  and 
the  goods  substituted  by  purchase  for  those 
sold  shall,  upon  being  put  into  said  store,  or 
any  other  store  in  said  city,  where  the  same 
may  be  put  for  sale  by  said  parties  of  the  first 
part,  be  subjected  to  the  lien  of  this  mortgage." 

Although  the  mortgage  was  duly  recorded, 
it  was  held  by  this  court  to  be  void  under  the 
Statute  of  Frauds  of  Indiana.  Section  10  of 
that  Act  declared  that  no  such  assignment  or 
mortgage  should  be  valid  unless  acknowledged 
"as  provided  in  cases  of  deeds  of  conveyance, 
and  recorded  in  the  recorder's  office  of  the 
county  where  the  mortgagor  resides,  within 
ten  days  after  the  execution  thereof."  Section 
21  msKes  the  further  provisions:  "The  ques- 
Uon  of  fraudulent  intent  in  all  cases  arising 
under  the  provisions  of  this  Act  shall  be  deemed 
a  question  of  fact;  nor  shall  any  conveyance  or 
charge  be  adjudged  fraudulent  as  against  cred- 
itors or  purchasers  solely  upon  the  ground  that 
it  was  not  founded  on  a  valuable  considera- 
tion." 

This  court,  in  a  lengthy  review  of  the  effect 
of  Recording  Acts,  a^  of  the  doctrine  of  the 
Statute  of  18  Elizabeth,  held  that  the  record- 
ing of  the  mortgage  contemplated  by  the  stat- 
ute was  intended  as  a  substitute  for  possession, 
but  "was  not  meant  to  be  a  protection  for  all 
the  other  stipulations  contained  in  it."  It  was 
also  held  that  the  court  was  the  proper  party  to 
say  whether  on  its  face  the  mortgage  was  void, 
and  that  it  was  so  void. 

It  was  argued  in  that  case  that  there  could 
be  no  such  thing  as  constructive  fraud,  because 
under  this  statute  the  question  of  fraudulent 
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intent  was  one  of  fact;  but  this  court,  follow- 
ing the  Supreme  Court  of  Indiana,  said  that 
those  provisions  of  the  statute  of  that  State  had 
not  changed  the  law  on  the  subject,  and  that 
the  court  must  in  the  first  instance  determine 
upon  the  legal  effect  of  the  written  instrument, 
and  if  that  oe  to  delay  creditors,  it  must  be  re- 
jected. 

In  the  opinion  the  court  said:  '*But  there  are 
features  engrafted  on  this  mortgage  which  are 
not  only  to  the  prejudice  of  creditors,  but 
which  snow  that  other  considerations  than  the 
security  of  the  mortgagees,  or  their  acconmio- 
daUon  even,  entered  iiito  the  contract.  Both 
the  possession  and  right  of  disposition  remain 
with  the  mortgagors.  They  are  to  deal  with 
the  property  as  their  own,  sell  it  at  retidl,  and 
use  the  money  thus  obtained  to  replenish  their 
stock.  There  is  no  covenant  to  account  with 
the  mortgagees,  nor  anv  recognition  that  the 
property  is  sold  for  their  benefit.  Instead  of 
the  mortage  being  directed  solely  to  the  b(ma 
fide  security  of  the  debts  then  existing,  and 
their  payment  at  matiiritv,  it  is  based  on  the 
idea  that  they  may  be  indefinitely  prolonged. 
As  long  as  the  bank  paper  could  be  renewed, 
Robinson  consented  to  be  bound;  and  in  Mrs. 
Sloan's  case  it  was  not  expected  that  the  debt 
would  be  paid  at  maturity,  but  that  it  would 
be  renewed  from  time  to  time,  as  the  parties 
might  agree.  It  is  very  clear  that  the  instru- 
ment was  executed  on  this  theory  that  the  busi- 
ness could  be  carried  on  as  formerly  by  the 
continued  indorsement  of  Robinson,  and  that 
^Irs.  Sloan  was  indifferent  about  prompt  pay- 
ment. The  correctness  of  this  theory  is  proved 
by  the  subsequent  conduct  of  the  parties;  for 
the  mortgagees  remained  in  possession  of  the 
property,  and  bought  and  sold  and  traded  in  the 
manner  of  retail  dry-goods  merchants  from 
July  7, 1871,  to  August?,  1878.  ...  It  hardly 
need  be  said  that  a  mortgage  which,  by  its  very 
terms,  authorizes  the  parties  to  accomplish 
such  objects  is,  to  say  the  least  of  it,  construct- 
ively fraudulent.  Manifestly  it  was  executed 
to  enable  the  mortgagors  to  continue  their 
business,  and  appear  to  the  world  as  the  abso- 
lute owners  of  the  goods,  and  enjoy  all  the  ad- 
vantages resulting  therefrom.  .  .  .  This  con- 
duct is  the  result  of  trust  and  confidence,  which, 
as  Lord  Coke  tells  us,  are  ever  foimd  to  con- 
stitute the  apparel  and  cover  of  fraud.  .  .  . 
Whatever  may  have  been  the  motive  which 
actuated  the  parties  to  this  instrument,  it  is 
manifest  that  the  necessary  result  of  what  they 
did  do  was  to  allow  the  mortgagors,  under 
cover  of  the  mortgage,  to  sell  the  goods  as  their 
own,  and  appropriate  the  proceeds  to  their  own 
purposes;  and  this,  too,  for  an  indefinite  length 
of  time.  A  mortgage  which,  in  its  very  terms, 
contemplates  such  results,  besides  being  no  se- 
curity to  the  mortgagees,  operates  in  the  most 
effectual  manner  to  ward  off  other  creditors; 
and  where  the  instrument  on  its  face  shows 
that  the  legal  effect  of  it  is  to  delay  creditors, 
the  law  imputes  to  it  a  fraudulent  purpose. 
The  views  we  have  taken  of  this  case  harmo- 
nize with  the  English  common-law  doctrine,  and 
are  sustained  by  a  number  of  American  de- 
cisions." 

Other  authorities  sustain  this  view  of  the 
subject,  and  the  instrument  now  under  con- 
sideration, in  the  opinion  of  the  court,  contains 
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all  the  elements  denounced  in  the  case  above 
quoted  of  Bobinaon  v.  Elliott,  as  proof  of  con- 
structive fraud. 

If  we  examine  into  the  acts  of  the  parties  in 
connection  with  this  transfer,  we  shall  see  that 
they  were  in  accordance  with  this  purpose  of 
hindering  and  delaying  creditors.  There  was 
but  one  witness  to  the  instrument  and  he  was 
the  confidential  bookkeeper  of  the  bankrupts. 
He  states  that  he  put  his  name  to  it  as  a  witness 
on  the  day  that  it  bears  date,  but  that  he  did 
not  read  it,  nor  was  he  informed  of  its  contents; 
and  although  it  is  said  by  some  witness  that 
the  conveyance  was  delivered  at  or  about  the 
time  it  is  dated,  the  grantees  were  not  present 
when  this  witness  put  his  name  to  it. 

The  kiw  of  North  Carolina,  like  that  of  all 
other  States,  provides  for  the  recording  of  such 
instruments  as  this,  and  that  until  so  recorded 
they  are  not  valid  as  against  creditors  and  pur- 
chasers without  notice.  In  the  present  case  it 
was  kept  from  record  from  the  time  of  its  date, 
the  24th  of  April,  until  the  11th  day  of  July 
thereafter.  This  was  undoubtedly  the  act  of 
the  grantees  in  the  deed,  the  parties  whose  ob- 
ligaUons  for  the  bankrupts  were  secured  by  it, 
and  who  were  the  trustees  appointed  by  it  for 
its  execution.  The  period  it  was  thus  kept 
secret  was  as  lon^  as  ft  could  be  with  safety  to 
the  purpose  of  hmdering  and  delaying  credit- 
ors; for  as  soon  as  it  was  known  that  Calvin  r  2881 
Chestnut  was  about  to  procure  a  judgment, 
which  either  hj  virtue  of  the  judgment  itself, 
or  by  a  levy  of  an  execution  upon  the  goods, 
would  become  a  lien,  the  paper  was  recorded 
for  the  undoubted  purpose  of  preventing  this 
result. 

The  bankrupts  were  permitted  for  several 
months  to  continue  in  the  possession  and  con- 
trol of  these  goods,  and  to  deal  with  them  as 
their  own;  and  even  when  the  trustees  did  seem 
to  consider  it  necessary  to  interpose  and  take 
the  matter  into  their  own  hands,  the  manner  in 
which  they  did  it  is  open  to  animadversion. 
It  does  not  appear  that  they  went  in  person  to 
the  building  and  took  possession  of  it  or  of  th« 
goods.  On  the  contrary  they  made  no  changt 
m  its  appearance,  or  in  the  manner  of  conduct- 
ing the  business.  No  sign  was  put  up  indicat- 
ing that  any  chance  of  ownersnip  had  taken 
Elace.  The  same  oooks  were  currently  kept 
y  the  same  bookkeeper,  and  entries  were  maoe 
in  the  same  manner  as  before.  The  two  bank- 
rupts were  also  employed  by  the  aasignees  to 
conduct  the  business,  at  a  salaiy  of  one  hundred 
dollars  per  month  each;  and  they  continued  it 
in  precisely  the  same  manner  as  it  had  been 
previously,  with  the  exception  of  depositing  the 
moneys  arising  therefrom,  as  they  allege,  ia 
bank  according  to  the  directions  of  the  trustees. 
In  fact,  so  far  as  the  outside  public  was  con- 
cerned, Uie  whole  affair  was  conducted  before 
the  recording  of  this  assignment,  and  until  the 
appointment  of  the  assi^ee  in  bankruptcy,  in 
the  same  manner  that  it  had  always  been  be- 
fore the  conveyance  was  executed.  Then  it 
seemed  to  occur  to  the  trustees  that  the  time 
had  come  to  wind  up  this  business;  and  al- 
though it  was  not  done  with  any  extraordinary 
expedition,  it  is  not  necessary  to  hold  that  there 
was  anything  actually  fraudulent  in  the  man- 
ner in  which  it  was  finally  accomplished. 

These  are  circumstances  which,  taken  in  coq- 
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Dection  with  the  provisions  of  the  deed  itself, 
show  very  clearly  that,  in  the  minds  of  the  as- 
signors and  the  assignees,  one  of  the  effects  of 
this  instrument,  ancTof  the  operations  conduct- 
ed under  it,  was  undouhtealy  to  hinder  and 
delay  creditors.  Indeed,  it  is  impossible  to  be- 
lieve that  this  effect  was  not  intended- by  all  Uie 
parties  to  the  deed. 

The  suit  in  this  case  is  not  sustainable  under 
the  provision  of  the  Bankrupt  Act  adnata 
preference  of  creditors  in  fraud  of  the  law,  be- 
cause the  bankruptcy  proceedings  were  not 
brought  within  the  time  prescribed  by  that  Act 
as  necessary  to  avoid  such  preference.  But  a 
right  is  shown  to  relief  on  the  ground  that  the 
Instrument  was  made  to  hinder  and  delay  cred- 
itors. 

The  decree  qf  the  Circuit  Court  is,  there- 
fore, revereed,  and  the  eaee  remanded  to  that 
court,  with  inetruelione  to  rrfer  the  ease  to  a 
master,  btfore  whom  the  defendants,  the  trustees, 
must  aceoufUfoT  (he  property  eonwyed  to  them 
by  the  instrument. 

In  this  accounting  all  the  creditors,  secured 
and  unsecured,  must  be  brought  into  a  con- 
course and  held  to  an  equal  right  in  distribu- 
tion of  the  funds  arishig  from  the  sale  of  the 
goods  and  the  ehoses  in  action  assigned  to  the 
trustees.  But  in  accounting  with  tne  trustees 
cbey  must  be  credited  with  what  they  have 
paid  to  any  of  the  creditors,  so  far  as  those 
creditors  would  be  entitled  on  an  equal  and 
pro  rata  distribution  among  all  the  creditors  of 
all  the  assets  conveyed  to  them  by  the  deed  of 
trust. 


[225]    Z.  N.  ESTES,  Surviving  Partner  of  the  Firm 
of  EsTBS,  DoAN  &  Co.,  Ptff,  in  JSrr,, 

V. 

TRABUB,  DAVIS  and  CO. 

(See  8.  a  Beporter^s  ed.  225-280.) 

Writ  qf  error—desiynation  of  parties^^mend- 
ment-^parties  to  a  joint  judgment  must  all 
join  in  writ  qf  error—substantial  defect, 

1.  This  oourt  oannot  take  Jurisdiction  of  a  writ 
of  error  which  desoribeB  the  parties  by  the  name  of 
ft  tirm,  or  which  designates  some  of  toe  parties  by 
the  expression  ^&  Co.**  or  the  ezpreemon  **and 
others,**  or  in  any  other  way  than  by  their  indi- 
Tidufli  names. 

2.  But  wbere  the  record  discloses  the  names  of 
the  individuals  who  compose  tbe  firm«  the  writ  of 
error  can  be  amended  in  this  court,  under  section 
1006  of  the  Bev.  Stat  section  8,  Act  of  June  1,1872 
(chap.  256, 17  Stat,  at  L.  190);  provided  the  defect 
has  not  prejudiced,  and  tbe  amendment  will  not 
Injure,  the  defendant  in  error. 

3.  Where  a  Judgment  is  distinctly  one  against  the 
claimants,  ana  their  sureties  in  a  bond,  J^ntly,  for 
ft  definite  sum  of  money,  and  there  is  nothing  dis- 
tributive in  the  Judgment,  all  the  parties  against 
whom  the  Judgment  is  entered  must  Join  in  a  writ 
of  error,  or  elie  there  must  be  a  proper  summons 
and  severance,  in  order  to  allow  of  th«  prosecution 
of  the  writ  by  any  less  than  the  whole  number  of 
the  defendants  against  whom  the  Judgment  is  en- 
tered. 

4.  Where  there  Is  a  substantial  defect  in  a  writ  of 
orror,  which  tliis  court  cannot  amend,  it  has  no  Ju- 
risdiction  to  try  the  case.  It  will  tiien,  of  its  own 
motion,  dismiss  the  case,  without  awaiting  the  ac- 
tion of  ft  party. 

pro.  50.] 
Argued  Oct.  SI,  1888.  Decided  Nov.  19,  1888. 

IN  ERROR  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Missis- 
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sippi,  to  review  a  Judgment  a&minst  principals 
in  a  bond  and  their  sureties.    Lismissed. 

Tbe  facts  are  stated  in  tbe  opinion. 

Mr.  R.  O.  Reynolda,  for  plain  tiff  in  error. 

Messrs.  John  maaoii  Brown  and  W.  V. 
Sullivan,  for  defendants  in  error. 

Mr.  Justice Blatohford  delivered  the  opin-    [226] 
ion  of  the  court: 

This  is  a  writ  of  error  to  the  District  Court 
of  the  United  States  for  the  Northern  District 
of  Mississippi,  brou|;ht  to  review  a  judgment 
recovered  on  the  22d  of  April,  1885,  in  the 
name  of  Trabue,  Davis  &  Co.,  as  plaintiffs, 
against  Estes,  Doan  «&  Co.,  as  claimants.  The 
citation  in  the  case  is  addressed  to  Trabue, 
Davis  «&  Co.,  and  states  that  Estes,  Doan  &  Ca 
are  plaintiffs  in  error,  and  Trabue,  Davis  &  Co. 
are  defendants  in  error,  and  refers  to  the  iudg- 
ment  as  one  rendered  against  Estes,  Doan  &  Co. 
Tbe  supersedeas  bond  refers  to  the Judgmentas 
one  rendered  in  favor  of  Trabue.  Davis  &  Co., 
plaintiffs,  against  Estes,  Doan  &  Co.,  claim- 
ants, and  to  the  writ  of  error  as  one  obtained 
by  Estes,  Doan  &  Co.,  claimants;  and  it  pur- 

g)rts  to  be  executed  by  Z.  N.  Estes  and  J.  H. 
oan,  members  composing  tbe  firm  of  Estes, 
Doan  «&  Co.,  as  principals,  and  by  two  sureties; 
and  Trabue,  Davis  &  Co.  are  named  as  the  ob- 
ligees. 

The  original  suit  was  an  attachment  suit 
brought  in  tbe  name  of  Trabue,  Davis  <&  Co., 
against  one  B.  F.  McRae.  in  tbe  Circuit  Court 
of  Tishomingo  County,  Mississippi,  on  the  al- 
legation that  McRae  had  disposed  of  his  prop- 
erty with  intent  to  defraud  his  creditors.  An  rooTi 
attachment  was  issued  and  was  served  by  the  ■  ^ 
sheriff  upon,  among  other  things,  certain  per- 
sonal property  described  by  him  in  his  return. 
After  such  return,  a  claim,  by  affidavit,  was 
made  to  tbe  personal  property  so  attached,  as 
the  property  of  Estes,  Doan  &  Co. ;  and  a  forth- 
coming bond  was  given,  executed  in  tbe  name 
of  Estes,  Doan  &  Co,  as  principals,  and  C.  F. 
Robinson  and  John  W.  Dillard,  as  sureties,  to 
Trabue,  Davis  &  Co..  as  obligees,  oouditioned 
for  the  payment  by  Estes,  Doan  &  Co.  to  Tra- 
bue, Davis  &  Co.,  of  all  such  damages  as  might 
be  awarded  against  Estes,  Doan  &  Co.,  in  case 
their  claim  should  not  be  sustained,  and  for 
the  delivery  of  tbe  property  to  the  sheriff  if 
their  claim  to  it  should  be  determined  against 
tbem.  -  On  the  back  of  the  bond  was  indorsed 
an  affidavit  made  by  J.  H.  Doan,  setting  forth 
that  he  and  Z.  N.  Estes  were  the  members  who 
composed  the  firm  of  Estes,  Doan  &  Co.  This 
bond  was  approved  by  the  sheriff,  and  the 
property  was  returned  to  Estes,  Doan  &  Co. 

McRae  filed  a  plea  in  abatement,  denying  the 
allegation  of  the  fraudulent  assignment  of  his 
property,  and  then  tbe  members  of  the  firm  of 
Trabue,  Davis  &  Co.,  giving  their  names  as 
James  Trabue,  William  A.  Davis,  and  Richard 
Trabue,  and  stating  themselves  to  be  citizens 
of  Kentucky,  and  to  have  been  such  at  the 
time  the  suit  was  brought,  and  McRae  to  have 
been  and  to  be  still  a  citizen  of  Mississippi, 
caused  the  suit  to  be  removed  into  the  said  Dis- 
trict Court  of  tbe  United  Stales.  In  that  court 
a  declaration  was  filed,  in  the  name  of  the  said 
three  members  of  the  firm  of  Trabue,  Davis 
&  Co.,  against  McRae,  claiming  a  recovery  on 
sundry  promissory  notes  made  by  McRae.    On 

4S7 


t2f5-ld8') 


SUPBEICB  GOUBT  OF  THB  UhITBD  8TAT1I& 


Got.  Tmif, 


the  13th  of  April,  1885.  upon  a  trial  hy  a 
a  Judgment  was  entered  in  favor  of  the  plaint- 
iffs against  McRae,  with  interest  at  tax  per 
cent  per  annum  from  that  date,  and  costs.  On 
the  ^  of  April,  1885,  after  a  trial  before  a 
Jury  of  the  issue  between  Trabue,  Davis  &  Co., 
as  plaintiffs  in  the  attachment,  andEstes,  Doan 
&  Co.,  as  claimants  of  the  attached  property, 
a  Judgment  was  entered,  which  is  entitled 
"  Trabue,  Davis  &  Co.  «.  B.  P.  McRae,  deft, 
Estes,  Doan  &  Co..  d'm'ts." 

The  Judgment  seta  forth  that  the  Jury  re- 
turned as  their  verdict  that  thev  found  "  for 
the  plaintiffs,"  and  made  "  the  following  esti- 
mate of  the  property,"  specifying  it  by  items, 
substantially  as  in  the  return  of  the  sheriff  to 
the  attachment  and  in  the  affidavit  of  claim 
made  on  behalf  of  the  claimants,  but  with  dif- 
ferent estimates  of  valuation.  The  Judgment 
then  proceeds:  "It  is,  therefore,  conflTdered 
and  adjudged  by  the  court,  that  the  plaintiffs 
recover  of  the  claimants  and  C.  F.  Robinson 
and  John  W.  Dillard,  their  sureties  in  their 
forthcoming  bond,  the  sum  of  idx  thousand 
and  three  hundred  dollars,  together  with  the 
costs,  both  in  the  suit  of  the  plaintiffs  against 
the  defendant  B.  F.  McRae,  and  the  costs  inci- 
dent to  the  trial  of  this  issue,  to  satisfy  the 
Judgment  for  said  sum  of  six  thousand  and 
three  hundred  dollars  rendered  in  favor  of  the 

Slaintiffs  agednst  the  defendant  B.  F.  McRae, 
1  this  court,  on  the  18th  day  of  April,  1885; 
but  this  Judgment  to  be  satiraed  upon  the  de- 
livery to  the  marshal  of  the  property  described 
in  the  claimants'  affidavit,  or  as  much  th^^of 
as  may  be  necessary  to  satisfy  said  Judgment 
and  the  costs  aforesaid,  and  for  whicm  let  exe- 
cution issue  against  the  said — and  the  sureties 
aforesaid,  unless  the  said  property  is  delivered 
to  the  marshal  for  the  sale  thereof  by  him  for 
the  satisfaction  of  the  Judgment  and  costs 
aforesaid,  which  proper^  is  hereby  condemn^ 
for  the  pavment  of  said  Judgment  and  costs, 
to  be  sold  under  writ  oi  tenditioiu  Mponat 
•foresaid." 

A  bill  of  exceptions  is  found  in  the  record, 
raising  certain  questions  as  to  the  admission  of 
evidence,  and  as  to  the  charge  of  the  court  to 
the  Jury;  but,  in  the  view  we  take  of  Uiecase, 
theso  cannot  be  considered. 

Since  the  filing  of  the  transcript  of  the 
record  in  this  court,  the  death  of  J.  H.  Doan 
has  been  suggested,  and  an  order  of  this  court 
made  that  the  case  proceed  in  the  name  of  Z. 
N.  Eates,  as  surviving  partner  of  the  firm  of 
Bstes.  Doan  &  Co. 

As  before  stated,  the  writ  of  error  is  taken 
out  in  the  name  of  Estes,  Doan  &  Co.,  as 
pUiintiffsin  error,  against  Trabue,  Davis  &  Co., 
as  defendants  in  error,  without  naming  in  the 
writ  of  error  the  individuals  who  compose 
either  of  the  firms. 

It  is  well  settled  that  this  court  cannot  take 
Jurisdiction  of  a  writ  of  error  which  describes 
the  parties  by  the  name  of  a  firm,  or  which 
designates  some  of  the  parties  by  the  expres- 
sion "&  Co."  or  the  expression  **  and  others," 
or  in  any  other  way  than  by  their  individual 
names.  DeneaU  v.  Archer,  88  U.  8.  8  Pet.  526 
rS:  1032];  WiUon  v.  Life  A  Fire  Jm.  Co.  of  N, 
r.  87  tJ.  8.  12  Pet.  140 [9: 1032];  Datenport  v. 
Fletcher,  57  U.  8.  16  How.  142  [14: 8791;  Mus- 
nina  v.  Gotcowf,  78  U.  8.  6  Wall  856,  361,  362 
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[18: 810,  8121;  Miller  v.  MeKenHe,  77  U.  8.  10 
Wall  582  [19: 1048];  The  Protector,  78  U.  B.  11 
Wall  82  [20: 47. J 

As,  however,  the  record  discloses  the  names 
of  the  individuals  who  compose  both  of  the 
firms,  the  writ  of  error  could  be  amended  in 
this  court,  under  section  1006  of  the  Revised 
Statutes,  being  section  8  of  the  Act  of  June  1, 
1872  (chap.255, 17  Stat  at  L.196), which  provides 
that  this  court  may,  at  any  time,  in  its  dis- 
cretion and  upon  such  terms  as  it  may  deem 
lust,  allow  an  amendment  of  a  writ  of  error 
^*  when  the  statement  of  the  title  of  the  action 
or  parties  thereto  in  the  writ  is  defective,  if  the 
delect  can  be  remedied  by  reference  to  the  ac- 
companying record,"  "  provided  the  defect  has 
not  prejudiced,  and  the  amendment  will  not 
injure,  the  defendant  In  error.** 

In  Moore  v.  Simondi,  100  U.  8. 145  Wii  590], 
an  appeal  was  taken  in  the  name  of  a  firm,  but 
it  was  taken  when  section  1005  was  in  force; 
and  the  bond  showed  the  names  of  the  indi- 
vidual members  who  composed  the  firm.  This 
court  said:  "  We  are  dear,  therefore,  that  the 
defect  is  one  that  may  be  amended  under  the 
law  as  it  now  standa,  and  for  that  reason  we 
will  not  dismiss  the  appeal." 

But  there  is  another  difficulty  in  the  present 
case,  which  cannot  be  leached  by  an  amend- 
ment in  or  1^  this  court  under  section  1005. 
The  Judgment  is  distinctly  one  against  "  the 
clafanants,  and  C.  F.  Robinson  and  John  W. 
Dillard,  their  sureties  in  their  forthcoming 
bond,"  Jointly,  for  a  definite  sum  of  money. 
There  is  nothing  distributive  in  the  Judgment, 
so  that  it  can  be  regarded  as  containing  a  sep- 
arate Judgment  arainst  the  claimants  and  an- 
other separate  Judgment  against  the  sureties^ 
or  as  containing  a  Judgment  against  the  sureties 
payable  and  enforceable  only  on  a  failure  to 
recover  the  amount  from  the  claimants;  and 
execution  is  awarded  against  all  of  the  parties 
Jointly.  In  such  a  case  the  sureties  have  the 
right  to  a  writ  of  error.  Ebb  parte  SawMer,  88 
iT  8.  21  Wall  285,  240  [22: 617,  6191. 

It  is  well  setUed  that  all  the  parties  against 
whom  a  Judgment  of  this  kind  is  entered  must 
Join  in  a  wnt  of  error,  if  any  one  of  them 
takes  out  such  writ;  or  else  there  must  be  a 
proper  summons  and  severance,  in  order  to  al- 
low of  the  prosecution  of  the  writ  Inr  any  less 
than  the  whole  number  of  the  aefendants 
against  whom  the  Judgment  is  entered.  WiU- 
tame  v.  Bank  of  United  Statee,  24  U.  8.  11 
Wheat  414  [6: 508];  OunngeY,  KincannonfiStJJ. 
8.  7 Pet  899  [8: 727];  WHeonyr. Life d Fire Ine. 
Co,  ofN.  r.  37  U.  8. 12  Pet  140 [9:10821;  ToddY. 
Daniel,  41  U.  8.  16  Pet  521  [10: 1054]:  Smyth 
V.  Strader,  58  U.  8.  12  How.  827  [ft:  1008]; 
Davenport  v.  FUteher,  57  U.  8.  16  How.  142 
[14: 879];  Mussina  v.  Cavaeoi,  61 U.  8.  20  How. 
280.  289  [15:878.  879];  Sheldon  v.  Clifton,  64 
U.  8.  23  How.  481.  484  [16:429.  430];  Ma^er^ 
son  V.  Hemdon,  77  U.  8. 10  Wall.  416[19:9531; 
Hampton  v.  Bouse,  80  U.  8.  18  Wall.  187 
[20: 693];  Simpson  v.  Oreeley,  87  U.  8.  20  Wall 
152  [22: 838];  Feibdman  v.  Packard,  108  U.  8. 
14  \21: 6341. 

Where  there  is  a  substantial  defect  in  a  writ 
of  error,  which  this  court  cannot  amend,  it  has 
no  Jurisdiction  to  try  the  case.  Wilson  v.  Life 
di  Fire  Ins.  Go.  of  N.  Y,  37  U.  8.  12  Pet  140 
[9: 1032].    It  will  then,  of  iU  own  motion, 
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diamifli  the  case,  without  awaiting  the  nctioti 
of  a  pam.  Hilton  v.  DiekinMon,  lOd  U.  6. 
165«16dr27:688,  680]. 

For  iheae  reasons  the  writ  of  error  is  dis- 
missed. 


[883]        JOHN  T.  BTBWART,  Pff.  in  Err., 

«. 
THB  WYOMING  CATTLE  RANCHB 
COMPANY  (limited). 

OSeed.  0.  Beporter'B  ed.  888-890.) 

Jnstruetions  to  Jurv—sUenes,  not  equivalent  to 
false  representation-Hietion  for  deeeit^in- 
stmction  to  Jury,  requested  by  thom-^exeep' 
tion—absence  of  counset—c^ffidavits,  %^ien  not 
part  of  record. 

1.  Where,  taklngr  all  the  instructions  together,  of 
Che  oourt  to  the  Jury,  they  conform  to  the  well  aet- 
tied  law  and  there  is  no  around  for  supposing  that 
the  Jury  hod  been  misleo,  the  Judgment  will  not  be 
rerersed  by  reason  of  the  instructions. 

3.  Silence  as  to  a  material  fact  is  not  neoesrarHy, 
«s  matter  of  law,  equivalent  to  a  false  representa- 
tion. 

3.  But  if,  with  intent  to  deceive,  either  party  to  a 
contract  of  sale  conceals  or  suppresses  a  material 
fact  which  he  is  in  good  fkith  bound  to  disclose, 
this  is  evidence  of  and  equivalent  to  a  false  repre- 
sentation. 

4.  An  instruction  given  by  the  Judge  to  a  Jury,  in 
response  to  a  question  asked  by  tbcm  upon  oomtng 
Into  oourt  after  they  had  retired  to  consider  their 
Terdict,  if  not  excepted  to,  is  no  ground  of  error. 
It  is  no  excuse  tor  the  want  of  an  exception  that 
neither  of  the  counsel  were  present  when  the  in- 
etructiOQ  was  given. 

5.  Affidavits  filed  in  support  of  a  motion  for  a 
new  trial  are  no  part  of  the  record  on  error,  unless 
made  so  by  bill  of  exception. 

6.  The  abeenco  of  counsel  while  the  oourt  is  in 
session  at  any  time  between  the  iro paneling  of  the 
^ry  and  tlie  return  of  the  verdict,  cannot  limit  the 
power  and  duty  of  the  Judge  to  instruct  the  Jury  in 
•open  court  on  the  law  ol'  the  case  as  occasion  may 
require,  nor  dispense  with  the  necessity  of  except- 
ing' to  his  rulings  and  instructions,  nor  give  Juris- 
diction to  a  court  of  error  to  decide  questions  not 
appearing  of  record. 

[No.  52.] 
Argutd  Oct.  SI  and  Nov,  1, 1888.  Decided  Not. 

19, 1888. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska,  lo  re- 
view a  judgment  for  plaintifr — ^for  deceit  bj 
false  representations.     Affirmed. 

The  facts  appear  in  the  opinion. 

Messrs.  John  N.  Baldwin  and  N.  BL  Hnb- 
bard  for  plaintiff  in  error. 

Mr.  Win.  H.  Swift,  for  defendant  in  error: 

Where  the  bin  of  exceptions  does  not  con- 
tain any  of  the  affidavits  attached  to  the  mo- 
tion for  a  new  trial,  they  cannot  be  considered 
as  a  part  of  the  record,  notwithstanding  the 
fact  that  the  clerk  of  the  court  below  has 
copied  them  into  the  record. 

Bait.  dP.  R  Co.  V.  Sixth  Prethy.  Ch.  Trus- 
tees, 91  U.  a  137  (28:  260);  England  v.  Oeb- 
Jiardt,  112  U.  S.  502  (28: 811);  Kearney  y.  Denn, 
62  U.S.  16  Wall.  51  (21:41);  Craig  y.  Smith, 
100  U.  8.  226  (25: 677);  Tliomson  y.  Wooster,  114 
U.  8.104(29:106). 

Affidavits  of  lorors  cannot  be  used  to  Im- 
peach their  verdict 

Vaise  v.  Delated.  1  Term  Rep.  11;  Hareey 
▼.  Hewitt,  8  Dowl.  Pr.  Cas.  598;  Straker  v. 
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Oraham,  7  Dowl.  Pr.  Cas.  228;  Burgess  ▼. 
Langley,  5  Man.  &  Q.  722:  Prior  v.  Powers,  1 
Keble,  811;  Owen  Y.Warimrton,  1  Bos.  &  P. 
N.  a  826;  PleasanU  y.  Heard,  15  Ark.  408; 
Wilson  V.  Berry  man,  5  Cal.  44;  Thtrner  v. 
Tuolumne  Co.  WaUr  Co.  26  Cal.  897;  Boyce  v. 
Cal.  Stage  Co.  Id.  474;  Chandler  v.  Barker,  2 
Harr.  (Del.)  887;  Boy  ▼.  Goings,  112  HI.  656; 
Drummond  v.  lleslie,  5  Blackf.  468;  Dunn  v. 
Hall,  8  Blackf.  82;  Haun  v.  Wilson,  28  Ind. 
296;  StaU  v.  Doon,  1  R  M.  CbarlL  1;  Heath 
V.  Conway,  1  Bibb,  898;  Dorr  v.  Fenno,  18 
Pick.  621;  St.  Martin  y.  Desnoyer,  1  Minn. 
156;  Bradt  v.  Bommel,  26  Minn.  505;  Miller  v. 
SL  Louis  B.  Co.  6  Mo.  App.  471;  Me  Murdoch 
Y.  KiMerlin,  28  Mo.  App.  628;  Sawyer  v. 
Hannibal  d  St.  J.  B.  Co.  87  Mo.  240;  State  y. 
Branstetter,  65  Mo.  149;  Philips  v.  Stewart,  69 
Mo.  149;  Do(^e  y.  CarroU,  59  N.  H.  237;  Peo- 
ple V.  Barker,  2  Wheel.  Crim.  Cas.  21,  22; 
Dana  y.  Tuekisr,  4  Johns.  487:  Muloek  v.  Law- 
rence, 6  City  Hall  Rec,  84;  Smith  y.  Cheetham, 
8  Cai  ^liCline  v.  Broy,  1  Or.  89;  Cluggagey. 
Swan,  4  Binn.  150;  White  v.  WhiU,  6  Ravirle. 
61;  Smith  y.  Culberison,  9  Rich.  Law,  106; 
Price  Y.  McBtain^  2  Tread w.  (S.  C.)  503;  Beava 
Y.  Moody,  15  Rich.  Law,  812;  Handley  y. 
Leigh,  8  Tex.  129;  Warren  y.  State,  9  Tex. 
App.  619,  at  682;  Cheney  v.  Holgate,  Brayton, 
171;  Holmead  v.  Corcoran,  2  Cranch,  C.  C.  119; 
Chesapeake  4b  0.  B.  Co.  y.  Patton,  9  W.  Va. 
648. 

It  was  the  duty  of  the  attorneys  for  the  par- 
ties to  remain  in  attendance  upon  the  court 
durinp:  such  time  as  the  court  was  in  session, 
until  the  jury  returned  their  verdict,  and  it  was 
not  obligatory  upon  the  court  to  send  for  them 
if  they  were  absent 

Chapfnan  y.  Chicago  dkN.  W.  B.  Co.  26  Wisi 
295. 

The  instructions  of  the  court  upon  matters 
of  fact  will  not  be  reviewed  by  this  court. 

Carver  v.  Jackson,  29  U.  S.  4  Pet.  1  (7: 761); 
Magniac  v.  TItompson,  82  U.  8.  7  PeU  848  (8: 
709). 

Honesty  of  purpose  prompts  frankness  of 
statemen t.    Concealment  is  indicative  of  fraud. 

Cosby  Y.  Buchanan,  90  U.  8.  28  Wall.  420 
(28: 188);  Matthews  v.  Bliss,  22  Pick.  48. 

Circumstantial  evidence  of  fraud  produces 
conviction  in  the  mind  often  of  more  force  than 
direct  testimony. 

Kempner  v.  ChurchiU,  76  U.  8.  8  WalL  862 
(19: 461). 

The  use  of  any  device  by  the  vendor  to  in- 
duce the  buyer  to  omit  inquiry  or  examination 
into  the  defects  of  the  thing  sold,  is  as  much  a 
fraud  as  an  active  concealment  by  the  vendor 
himself. 

1  Ikn].  8ales,  660,  608;  Bigelow,  Fraud,  469. 

A  statement  recklessly  made,without  knowl- 
edge of  iu  truth,  is  a  false  statement  knowing- 
ly made. 

Cooper  V.  Sddesinger,  111  U.  8. 148  (28: 888); 
Fisher  y.  Mellon,  108  Mass.  608;  Beebe  T. 
Knapp,  28  Mich.  58. 

A  positive  statement  implies  knowledge,  and 
if  the  party  who  makes  it  has  no  knowledge 
upon  the  subject  he  has  told  scienter  what  la 
untrue. 

Bigelow,  Fraud,  618;  Simar  v.  Canaday,  68 
N.  Y.  298. 

This  court  can  adjudge  damages  under  sec- 
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lion  1010,  Rev.  Stat,  and  Rule  28,  in  all  cases 
where  it  appears  that  a  writ  of  error  has  been 
sued  out  merely  for  delay. 
Am^  V.  Am<yry,  91  U.  8.  85^  (28: 486). 

Mr,  Justice  QtrwLj  delivered  the  opinion  of 
the  court: 

The  original  action  was  brought  by  the  Wy- 
oming Cattle  Ranche  Company,  a  British  cor- 
poration, having  its  place  of  business  in  Edin- 
burgh in  Scotland,  against  John  T.  Stewart,  a 
citizen  of  Iowa.  The  petition  contained  two 
counts. 

The  first  count  alleged  that  in  July,  1882, 
the  defendant,  owning  a  herd  of  catile  in  Wy- 
oming Territory,  and  horses  going  with  that 
herd,  and  all  branded  with  the  same  brand,  and 
also  eighty  short-horn  bulls,  and  seven  hundred 
head  of  mixed  yearlings,  offered  to  sell  the 
same  with  other  personal  property  for  the  sum 
of  $400,000;  and  at  the  same  time  represented  to 
m^g^M^  the  plaintiff  and  its  agent,  that  there  had  al- 
***'  ready  been  branded  2, »00  calves  as  the  increase 
of  the  herd  for  the  current  season,  and  that 
the  whole  branding  of  calves  and  increase  of 
the  herd  for  that  season  would  amount  to 
4,000,  and  that,  exclusive  of  the  branding  for 
that  year  the  herd  consisted  of  15,000  head  of 
cattle,  and  that  there  were  150  horses  running 
with  it  and  branded  with  the  same  brand;  that 
had  the  representation  that  2,  bOO  calves  had  been 
branded  been  true,  it  was  reasonable  from 
that  fact  to  estimate  that  the  whole  brand- 
ing for  that  year  would  be  4,000  head,  and  that 
the  whoie  herd  exclusive  of  the  increase  for 
that  year  was  15,000  head;  that  the  defendant, 
when  he  made  these  representations,  knew  that 
they  were  false  and  fraudulent,  and  made 
them  for  the  purpose  of  deceiving  the  plaintiff 
and  its  agent,  and  of  inducing  the  plamtiff  to 
purchasc^the  herd;  and  that  the  plaintiff,  rely- 
ing upon  the  representations,  and  believing 
them  to  be  true,  purchased  the  herd  and  paid 
the  price. 

The  second  count  alleged  that  the  defendant 
had  failed  to  deliver  the  bulla  and  yearlings  as 
agreed. 

At  the  trial  the  following  facts  were  proved: 
The  defendant,  being  the  owner  of  a  ranche 
with  such  a  herd  of  cattle,  gave  in  writing  to 
one  Tait  the  option  to  purchase  it  and  them  at 
$400,000.  and  wrote  a  letter  to  Tait  describing 
all  the  proiierty,  and  gave  him  a  power  of  at- 
torney to  scl  1  it  He  also  wrote  a  letter  describ- 
ing the  property  to  one  Majors,  a  partner  of 
Tait  A  provisional  agreement  for  the  sale  of 
the  proi>erty,  referring  to  a  prospectus  signed 
at  the  same  time,  was  made  by  Tait  with  the 
plaintiff  in  Scotland,  a  condition  of  which  was 
that  a  person  to  be  appointed  by  the  plaintiff 
should  make  a  favorable  report.  One  Clay 
was  accordindy  appointed,  and  went  out  to 
Wvominff  and  visited  the  ranche;  certain  books 
and  schedules  made  by  one  Street,  the  superin- 
tendent of  the  ranche,  were  laid  before  him; 
and  he  and  the  defendant  rode  over  the  ranche 
together  for  several  days. 

Clay  testified  that,  in  the  course  of  his  in- 
terviews with  the  defendant  the  latter  made  to 
him  the  false  representations  alleged  in  the  pe- 
tition, and  requested  him  to  rely  on  these  rep- 
resentations and  not  to  make  inquiries  from  the 
foreman  and  other  persons;  and  that,  relying 
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on  the  representations,  be  made  a  favorabla  [385] 
report  to  the  plaintiff,  which  thereupon  com- 
pleted the  purchase.  The  plaintiff  also  intro- 
duced eviaence  tending  to  prove  the  other 
alleviations  in  the  petition.  The  defendant 
testified  that  he  never  made  the  representations 
alleged. 

The  Jury  returned  a  general  verdict  for  the 
plaintiff  in  the  sum  of  $55,000,  upon  which 
judgment  was  rendered,  and  the  defendant 
sued  out  this  writ  of  error. 

No  exception  was  taken  to  the  Judge's  in- 
structions to  the  jury  upon  the  second  count 
The  only  exceptions,  contained  in  the  bill  of 
exceptions  allowed  by  the  judge,  and  relied  on 
at  the  argument,  were  to  the  following  instruo> 
tions  given  to  the  Jury  in  answer  to  the  plaint- 
iff's requests: 

"14.  I  am  asked  by  the  plaintiff  to  give  a 
number  of  instructions,  a  portion  of  which  I 
give,  and  a  portion  of  which  I  must  necessarily 
decline  to  give.  My  attention  is  called  to  one 
matter,  however,  and  as  I  cannot  give  the  in- 
struction as  it  is  asked  for,  and  as  the  matter 
it  contains  is,  as  I  think.of  the  first  importance. 
I  will  state  my  own  views  upon  that  particular 
point 

*'  I  am  asked  to  say  to  the  Jury,  if  they  be- 
lieve from  the  evidence  that,  while  Clay  was 
making  the  inspection,  Stewart  objected  to 
Clay  making  inquiries,  about  the  number  of 
calves  branded,  of  the  foreman  and  other  men^ 
and  thereby  prevented  Clay  from  prosecuting 
inquiries  which  might  have  led  to  information 
that  less  than  2,000  calves  had  been  branded, 
the  jury  are  instructed  that  such  acts  on  the 
ps^  of  Stewart  amount  in  law  to  misrepresen- 
tations. 

"  In  reference  to  that  point,  I  feel  it  mj 
duty  to  say  this  to  the  jury,  that  if  the  testi- 
mony satisfies  you  that  after  all  the  docu- 
ments in  question  that  have  been  introduced  in 
evidence  here  went  into  the  hands  of  the  home 
company  in  Scotland,  where  it  had  its  office 
and  where  it  usually  transacted  its  business,  if 
it  was  not  satisfied  with  what  appears  in  those 
papers,  and  if  it  did  not  see  proper  to  base  its 
judgment  and  action  on  the  information  that 
those  papers  contained,  but  nevertheless  sent 
Clay  to  Wyoming  to  investigate  the  facts  and 
circumstances  connected  with  the  transaction, 
to  ascertain  the  number  of  cattle  and  the  num-  [386] 
ber  of  horses  and  the  condition  of  the  ranche, 
and  the  number  of  calves  that  would  probably 
be  branded;  if  the  Company  sent  him  there  as 
an  expert  for  the  purpose  of  determining  all 
those  things  for  itself  and  for  himself,  and  re- 
lied upon  him,  and  he  was  to  go  upon  the 
ranche  himself,  and  exercise  h&  own  Judg- 
ment, and  ascertain  from  that,  without  refer- 
ence to  anv  conversation  had  with  Stewart, 
then  it  would  make  no  difference.  But  whilst 
he  was  in  pursuit  of  the  information  for  which 
he  went  Uiere,  Stewart  would  have  no  right 
to  throw  unreasonable  obstacles  in  his  way  to 
prevent  his  procuring  the  information  that  he 
sought  and  that  he  aesired.  If  the  testimony 
satisfies  you  that  when  they  did  go  there  to- 
gether, and  whilst  Clay  was  making  efforts  to 
procure  the  information  which  he  did,  and 
whilst  he  was  in  pursuit  of  it,  and  while  he  was 
on  the  right  track,  Stewart  would  have  no  right 
to  throw  him  off  the  scent,  so  as  to  speak,  and 
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preyent  him,  fn  any  fraudulent  and  improper 
war,  from  procuring  the  information  desired, 
ana,  if  he  did  that,^  that  itself  is  making,  or 
equal  to  making,  false  and  fraudulent  repre- 
sentations for  the  purpose  in  question.  But  if 
Stewart  did  none  of  these  things,  then,  of 
course,  what  is  now  said  has  no  application. 

"  15.  In  determining  whether  Stewart  made 
misrepresentations  about  the  number  of  cattle, 
or  the  loss  upon  his  herd,  or  the  calf  brand  of 
1882,  the  juiy  will  take  into  consideration  the 
documents  made  by  Stewart  prior  to  and  upon 
the  sale,  namely,  the  power  of  attorney  to  Tait, 
the  descriptive  letter,  the  optional  contract, 
letter  to  Majors,  schedules  made  by  Street, 
provisional  agreement  and  prospectus,  and  his 
statements  to  Clay,  if  the  jury  finds  he  made 
any,  upon  Clay*8  inspection  trip;  and  if  the 
jury  find  that  m  any  of  these  statements  there 
were  any  material  misrepresentations  on  which 
plaintiff  relied,  believing  the  same,  which  has 
resulted  to  the  damage  of  the  plaintiff,  the 
plaintiff  is  entitled  to  recover  for  such  dam- 
age. 

"  16.  If  the  jury  find  from  the  evidence  that 
Stewart  purposely  kept  silent  when  he  ought 
to  have  spoken  and  informed  Clay  of  material 
[887]  facts,  or  find  that  by  any  language  or  acts  he 
intentionally  misled  Clay  about  the  number  of 
cattle  in  the  herd,  or  the  number  of  calves 
branded  in  the  spring  of  1882,  or  by  any  acts 
of  expression  or  by  silence  consciously  misled 
or  deceived  Clay  or  permitted  him  to  he  misled 
or  deceived,  then  the  jury  will  be  justified  in 
finding  that  Stewart  maae  material  misrepre- 
sentations; and  must  find  for  the  plaintiff,  if 
the  plaintiff  believed  and  relied  upon  the  rep- 
resentations made  by  the  defendant.'' 

The  judge,  at  the  beginning  and  end  of  his 
eharge.  stated  to  the  lury  the  substance  of  the 
allegations  in  the  petition  as  the  only  grounds 
for  a  recovery  in  this  action;  and,  at  the  defend- 
ant's request,  fully  instructed  them  upon  the 
Seneral  rules  of  law  applicable  to  actions  of  Uiis 
escription,  and  gave,  among  others,  the  fol- 
lowing instructions: 

"  6.  In  order  to  recover  on  the  ground  of  false 
representations,  such  false  representations  must 
be  shovni  to  be  of  a  then  existins^  matter  of  fact 
material  to  the  transaction;  ana  no  expression 
of  opinion  or  judgment  or  estimation,  not  in- 
Tolving  the  assertion  of  an  unconditional  fact, 
can  constitute  actiohable  false  representation, 
and  in  such  case  the  jury  must  find  for  the  de- 
fendant on  the  first  count  in  the  petition." 

'*8.  In  order  to  justify  a  recovery,  it  must 
be  shown  by  proof  that  the  plaintififs  agent  re- 
lied upon  the  alleged  false  representations,  and 
made  them  the  ground  and  basis  of  his  report, 
but  that  he  was  so  circumstanced  as  to  justify 
him  in  so  relying  upon  and  placing  confidence 
in  said  representations;  and  if  it  appears  that 
be  had  other  knowledge,  or  had  received  other 
representations  and  statements,  conflictina: 
therewith,  suflScient  to  raise  reasonable  doubts 
AS  to  the  correctness  of  such  representations, 
then  there  can  be  no  recovery  on  the  first  count." 

The  jndge,  of  his  own  motion,  further  in- 
structed the  jury  that  they  were  to  decide  upon 
the  coinparallve  weight  of  the  conflicting  testi- 
mony of  Clay  and  of  the  defendant,  and  added: 
"  It  seems  to  me  that  the  first  count  must  hinge 
upon  that  one  point,  because  if  there  was  no 
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statement  made  l^  Stewart  to  Clay  with  refer- 
ence to  the  number  of  calves  that  were  branded, 
during  this  trip  of  inspection  of  the  ranchc, 
then  it  seems  to  me  that  the  wliole  theory  which  [388] 
underlies  the  claim  of  the  plaintiff  must  be 
an  erroneous  one." 

Taking  all  the  instructions  together,  we  are 
of  opinion  that  they  conform  to  the  well  settled 
law,  and  that  there  is  no  ground  for  supposing 
that  the  jury  can  have  been  misled  by  any  of 
the  instructions  excepted  to. 

In  an  action  of  deceit,  it  is  true  that  silence 
as  to  a  material  fact  is  not  necessarily,  as  matter 
of  law,  equivalent  to  a  false  representation. 
But  mere  silence  is  quite  different  from  con- 
cealment; Aliud  est  tacere,  aliud  celare;  a  sup- 
pression  of  the  truth  may  amount  to  a  suffges- 
Uon  of  falsehood;  and  if,  with  intent  to  deceive, 
either  party  to  a  contract  of  sale  conceals  or 
suppresses  a  material  fact,  which  he  is  in  good 
faiLb  bound  to  disclose,  this  is  evidence  of  and 
equivalent  to  a  false  representation,  because  the 
concealment  or  suppression  is  in  effect  a  repre- 
sentation that  what  is  disclosed  is  the  whole 
truth.  The  ffist  of  the  action  is  fraudulentiy 
producing  a  lalse  impression  upon  the  mind  of 
the  other  party;  and  if  this  result  is  accom- 
plished, it  is  imimportant  whether  the  means 
of  accomplishii^  it  are  words  or  acts  of  the 
defendant,  or  his  concealment  or  suppression 
of  material  facts  not  equally  within  the  knowl- 
edge or  reach  of  the  plaintiff. 

The  case  of  LaicUaw  v.  Organ,  15  If.  S.  d 
Wheat  178  [4-J314]  is  much  in  point.*  In  an 
action  by  the  buyer  of  tobacco  aeainst  the  sell- 
ers to  recover  possession  of  it,  tnere  was  evi- 
dence that  before  the  sale  the  buyer,  upon  being 
asked  by  Girault,  one  of  the  sellers,  whether 
there  was  any  news  which  was  calculated  to 
enhance  its  price  or  value,  was  silent,  although 
he  had  received  news,  which  the  seller  had  not, 
of  the  Treaty  of  Ghent  The  court  below, 
'*  there  being  no  evidence  that  the  plaintiff  had 
asserted  or  suggested  anything  to  the  said  Gi- 
rault, calculated  to  impose  upon  him  with  re- 
spect to  the  said  news,  and  to  induce  him  to 
think  or  believe  that  it  did  not  exist,"  directed  a 
verdict  for  the  plaintiff.  Upon  a  bill  of  excep- 
tions to  that  direction,  this  court,  in  an  opinion 
delivered  by  Oltitf  JviUee  Marshall,  held  that 
while  it  could  not  be  laid  down,  as  a  matter  of 
law,  that  the  intelligence  of  extrinsic  circum- 
stances whidi  might  infiuence  the  price  of  the 
commodity,  and  which  was  exclusively  within  [380] 
the  knowledge  of  the  vendee,  ought  to  have 
been  communicated  by  him  to  the  vendor,  yet, 
at  the  same  time,  each  party  must  take  care  not 
to  say  or  do  anything  tending  to  impose  upon  the 
other,  and  that  the  absolute  instruction  of  the 
judge  was  erroneous;  and  the  question  whether 
any  imposition  was  practiced  by  the  vendee 
upon  the  vendor  ought  to  have  been  submitted 
to  the  jury. 

The  instructions  excepted  to  in  the  case  at 
bar  clearly  affirmed  the  same  rule.  The  words 
and  conduct  relied  on  as  amounting  to  false 
representations  were  those  of  the  seller  of  a  large 
herd  of  catUe  ranging  over  an  extensive  teni- 
tory,  and  related  to  the  number  of  the  herd  it- 
self, of  which  he  had  full  knowledge,  or  means 
of  information,  not  readily  accessible  to  a  pur- 
chaser coming  from  abnMid;  and  the  plaintiff 
introduced  evidence  tending  to  show  that  the 

441 


1362-273 


SUPBBMB  COTIBT  OF  THE  UNITED  StATEB. 


Oct.  Tebm, 


defendaDt,  wfafle  going  over  the  ranche  with 
the  plaintiff's  agent,  made  positive  false  repre- 
sentations as  to  the  number  of  calves  branded 
durine  the  year,  and  also  fraudulently  pre- 
vented him  irom  procuring  other  information 
as  to  the  number  of  calves  and  consequently  as 
to  the  number  of  cattle  on  the  ranche. 

In  giving  the  fourteenth  instruction,  the 
judge  expressly  declined  to  say  that  if  the  de- 
fendant prevented  the  plaintiff's  agent  from 
prosecuting  inquiries  which  might  have  led  to 
information  that  less  than  2,000  calves  had 
t)een  branded,  such  acts  of  the  defendant  would 
amount  in  law  to  misrepresentations;  but  on 
the  contrary  submitted  to  the  iury  the  question 
whether  the  defendant  fraudulently  and  im- 
properly prevented  the  plaintiff's  agent  from 
procuring  the  information  demanded;  and  only 
instructed  them  that  if  he  did,  that  was  making, 
or  equal  to  making,  false  and  fraudulent  repre- 
sent a  tions  for  the  purpose  in  question. 

So  the  clear  meaning  of  the  sixteenth  instruc- 
tion is  that  the  jury  were  not  authorized  to 
find  material  misrepresentations  by  the  defend- 
ant, unless  he  purposely  kept  silent  as  to  ma- 
teiial  facts  which  it  was  his  dut^r  to  disclose,  or 
by  language  or  acts  purposely  misled  the  plain- 
tiff's agent  about  the  number  of  cattle  in  the 
herd,  or  Uie  number  of  calves  branded,  or  by 
words  or  silence,  knowingly  misled  or  deceived 
{390]  him,  or  knowingly  pemutted  him  to  be  misled 
or  deceived  in  regard  to  such  material  facts, 
and  in  one  of  these  ways  purposely  produced 
a  false  impression  upon  his  mind. 

The  defendant  objects  to  the  fifteenth  in- 
struction, that  the  judge  submitted  to  the  jury 
the  question  whether  the  defendant  made  mis- 
representations about  the  number  of  tattle,  and 
about  the  loss  upon  the  herd,  as  well  as  about 
the  calf-brand  of  1882.  It  is  true  that  the  prin- 
cipal matter  upon  which  the  testimony  was 
conflicting  was  whether  the  defendant  did 
make  the  representation  that  2,800  calves  had 
been  branded  in  that  year.  But  the  chief  im- 
portance of  that  misrepresentation,  if  made, 
was  that  it  went  to  show  that  the  herd  of  cattle 
which  produced  the  calves  was  less  numerous 
than  the  defendant  had  represented;  and  the 
petition  alleged  that  the  defendant  made  false 
and  fraudulent  representations,  both  as  to  the 
number  of  calves  branded  and  as  to  the  number 
of  the  whole  herd.  So  evidence  of  the  loss  of 
cattle  by  death,  beyond  what  had  been  repre- 
sented by  the  aefendant,  tended  to  show  that 
the  herd  was  less  in  number  than  he  repre- 
sented. 

The  remaining  objection  argued  is  to  an  in- 
struction given  b^  the  judge  to  the  jury  in  re- 
sponse to  a  question  asked  oy  them  upon  com- 
ing into  court  after  they  had  retired  to  consider 
their  verdict  It  is  a  conclusive  answer  to  this 
objection,  that  no  ezceptiontwas  taken  to  this 
instruction  at  the  time  it  was  given,  or  before 
the  verdict  was  returned.  The  fact  that  neither 
of  the  counsel  was  then  present  affords  no  ex- 
cuse. Affidavits  filed  in  support  of  a  motion 
for  a  new  trial  are  no  part  of  the  record  on  er- 
ror, unless  made  so  bybill  of  exceptions.  The 
absence  of  counsel,  while  the  court  is  in  session, 
at  any  time  between  the  impaneling  of  the 
Jury  and  the  return  of  the  verdict,  cannot  limit 
the  power  and  duty  of  the  judge  to  instruct  the 
jury  in  open  court  on  the  law  of  the  case  ns 
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occasion  may  require,  nor  dispense  with  the 
necessity  of  seasonably  excepjting  to  his  rulings 
and  instructions,  nor  give  jurisdiction  to  a  court 
of  error  to  decide  questions  not  appearing  of 
record. 
Judgment  affirmed. 


UNITED   STATES.  Appt, 

V, 

GEORGE  H.  PALMER 

(See  8.  a  Reporter's  ed.  28e-ST&) 

Liability  of  Oovernmentfor  tise  of  patented  ii^ 
vention— jurisdiction  of  Court  of  Claimt'^ 
right  of  Government. 

L  Where  the  Government  used  the  claimant*! 

8 atented  Improvements,  with  his  oonsent^and  with 
tie  expectation  on  his  part  of  reoeivinff  a  reason- 
able compensation  for  the  license,  a  claim  for  such 
compensation  arises  upon  an  implied  contract;  it  is 
not  a  claim  for  an  infrmgement 

2.  The  Ghovemment  of  the  United  States  when  It 
firrants  letters  patent  for  a  new  invention  or  disco v* 
ery  confers  upon  the  patentee  an  exclusive  prop- 
erty in  the  patented  invention  which  cannot  be 
used  by  the  Government  itself  without  Just  com* 
pensation. 

8.  The  court  of  claims  has  Jurisdiction  to  enter- 
tain a  claim  for  compensation  from  the  United 
States  for  the  use  of  a  patented  invention,  where 
the  claim  arises  upon  an  implied  contract. 

i.  Whether  a  patentee  may  waive  an  infringe- 
ment of  his  patent  by  the  Government,  and  sue 
upon  an  impued  contract,  is  a  question  not  decided 
in  this  case.  _^ 

[No.  54.] 
(Submitted  Nov,  1, 1888.  Decided  Nov.  19, 1888.) 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  against  the  United  States,  on  an  im- 
plied contract  for  a  royalty  for  the  use  of  a 
patented  invention.    Affirmed. 

Reported  below,  20  Ct  CI.  483. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  H.  GarUkiid»  Atty-Qen.^  and 
Robert  A.  Howard*  Aseist.  Atty-Oen.,  for 
appellant: 

Thecourtofclaims  erred  in  assuming  juris- 
diction of  this  action. 

The  Jurisdictional  Act  limits  suits  to  obliga- 
tions under  contracts,  express  or  implied,  and 
excludes  by  the  strongest  implication  demands 
made  upon  the  Government  founded  on  tort 

Oibbonsr.  U.  8.  75  U.  a  8  Wall  275  (Ih 
45jg. 

The  right  of  the  parties  depended  upon  com* 
mon-law  and  equity  principles.  They  are  not 
directly  connected  with  the  patent 

Wilson  v.  8amJ(ford,  61  U.  S.  10  How.  90 
a8:  844);  U.  8.  v.  WOd,  127  U.  8.  51  (32: 02). 

An  acUon  against  the  Government  cannot  bo 
supported  in  that  court  upon  an  implied  promise 
springing  from  a  tort 

It  was  not  contemplated  that  jurisdictioa 
should  cover  any  cases  except  those  of  volun* 
tary  contracts  entered  into  by  authorized 
agents. 

Smoofs  Case,  82  U.  8.  15  Wall  86  (21: 107); 
U.  8.  V.  Clarke,  83  U.  S.  8  Pet  436,  444  (8: 
1001,  1004);  Cary  v.  Curtis,  44  U.  8.  8  How. 
286.  245  (11: 576, 581);  Beers  v.  Ark.  61 U.  8. 20 
How.  527  (15:  991):  Gibbons  y.  U.  8.  75  U.  8.  8 
Wall.  269  (19:  458):  Perrin  y.  U.  A  79  U.  a 
13  Wall.  815  (20:  412);  U.  8  v.  BoHisick,  94  U. 

128  \\  ^. 


[262] 


1888 


XJlTITBD  8TATB3  Y.  PaLMBB. 


20^872 


6.  58  (24:  65);  Hart  ▼.  T.  5.  W  U.  8.  816  (24: 
479);  Mintum  ▼.  tr.  A  106  U.  8.  487  (27:  208). 

JuriBdictioD  of  the  court  of  claims  does  not 
extend  to  a  claim  for  the  unauthorized  use  of  a 
patented  invention. 

Jamei  ▼.  CcmpbeU,  104  U.  8.  858,  859  (26: 
787.788). 

This  question  of  whether  assumpsit  may  be 
based  upon  an  infringement  of  a.  patent  has 
never  been  passed  upon  by  this  court  We 
will  first  examine  the  court  of  claims  cades: 

Pite^ter^i  Case,  1  Ct.  OL  7;  Burtu^  Case, 
4  Ct  CI.  118;  Shatory,  U.  8.  Id.  440;  Hvbbeffs 
Case,  5  (X  CI.  1;  meteher's  Case,  11  Ct  CI.  748; 
MeKeever  v.  U.  8. 14  Ct.  CI  896;  Morse  Arms 
Co.y.  U.  8,  16  Ct  CI.  296-808. 

But  few  cases  of  assumpsit  have  been  Insti- 
tuted in  courts  of  the  United  States,  based  upon 
an  infringement  of  a  patent,  although  it  has 
been  intimated  on  several  occasions  that  such 
might  be  maintained. 

SapUs  V.  Richmond,  F.dP,  B.  Co.  4  Ban.  & 
Ard.  245:  Steam  Stone  Cutter  Co,  v.  Sheldon,  21 
Blatcbf.  ieO;WaMnffton,  A,  d O,  Steam  Packet 
Co,  V.  Sickles,  86  U.  8.  19  Wall.  614  (22:  208); 
jAinsf(ndv,  U.  8. 101  U.  8.  841,  843  (25: 1011, 
1012). 

There  is  another  class  of  cases,  decided  in 
this  court,  in  which  this  question  was  incident- 
ally alluded  to. 

James  v.  Campbell,  104  U.  8.  857  (26:  787); 
JTollister  v.  Benedict  dB,  Mfg,  Co,  118  U.  8.  59- 
67  (28:  901-904). 

Clovemment  could  not  have  been  sued  in  any 
court  in  an  action  for  damages  sounding  in  tort 
If  there  was  an  injury  the  remedy  was  in  Con- 
gress itself. 

St,  Paul  Plow  Wi/rks  v.  Starling,  127  U.  8. 
$76  (ante,  251). 

The  court  erred  In  stating  the  rule  of  the 
measure  of  damages. 

The  court  of  claims  was  not  instituted  to  try 
a  case  for  nominal  damages. 

Grant  y,  17.  A  84  U.  8.  7  Wall  881,  888  (19: 
194,  196). 

There  could  be  no  guide  to  estimate  damages 
by  the  test  of  license  fees.  There  had  never 
been  any  sales  of  licenses. 

Seymawr  v.  MeCormick,  67  U.  8. 16  How.  480 
<14: 1024);  Suffolk  Mfg.  Co.  v.  Eayden.  70  U. 
a  Wall.  815  (18: 76);  Philpy,  Nock,  84  U.  8.  17 
Wall.  460,  462  (21:  679);  Boot  v.  Lake  &iore  dk 
M.  &  B.  Co.  105  U.  8.  189  (26:  975);  Tilghman 
▼.  Proctor,  125  U.  8.  186  (81:  664). 

Mr,  Halbert  E.  Paiiie»  for  appellee: 

The  Jurisdictional  question  involved  in  this 
ease  was  decided  in  McKe&oer  v.  U.  8.  18  Ct. 
a.  757. 

The  court  of  claims  has  jurisdiction  in  cases 
In  which  the  inventions  were  used  with  the 
consent  of  the  owners. 

James  v.  Cam^U,  104  U.  8.  856  (26:  786); 
U.  8,  V.  Great  Palls  Mfg.  Co.  112  U.  8.  650 
(28:  850);  HoUister  v.  Benedict  Jb  B.  Mfg,  Co. 
118  U.S.  67  (28: 904);  Langford  v.  O,  8/\h\  U.  8. 
848  (25: 1012);  V.  8.  v.  Burns,  79  U.  8. 12  Wall. 
252  (20:  890);  Morse  Arms  Mfg,  Co,  v.  U.  8.  16 
Ct  CL  808;  Jackson  v.  Alien,  120  Mass.  80. 

The  letters  patent  constitute  prima  facie 
evidence  of  the  utility  of  the  invention. 

Whitney  V,  Mowry,  4  Fish.  215;  Leknbeuter  v 
BoUhans,  105  U.  8. 94  (^:  989). 
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Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  is  a  case  from  the  court  of  claims.  Its 
nature  and  object  are  fully  explained  by  the  fol- 
lowing extract  from  the  petition: 

"Your  petitioner  is  the  inventor,  patentee, 
and  owner  of  the  improvements  In  infantiy 
equipments,  for  which  were  granted  letters 
patent  Nos.  189781  and  157587,  dated,  respect- 
ively, June  10, 1878,  and  December  8,  1874. 
A  board — consisting  of  Lieutenant-Colonels  W. 
R:  Shafter,  A.  McD.  McCook,  and  Thomas  C. 
English,  Major  Alexander  Chambers,  and 
Captain  M.  H.  Stacey— was  appointed  bv 
order  of  the  Secretary  of  War,  June  1, 1874, 
to  meet  at  Fort  iJeavenworth,  Kansas,  July 
1,  1874,  or  as  soon  thereafter  as  practica- 
ble, to  consider  and  report  upon  the  subject  of 
a  proper  equipment  for  the  infantry  soldier, 
and  to  recommend  the  adoption  of  an  equip- 
ment best  suited  to  troops  serving  as  infantry. 
Said  board  met  at  Fort  Xeavenworth,  Elansas, 
July  1, 1874.  On  the8th  and  9th  of  Jul^^,  1874, 
the  clfldmant  exhibited  and  erolained  his  said 
improvements  to  said  board.  On  the  22d,  24th, 
and  81st  of  August,  and  16th,  18th  and  80th 
of  September,  1874,  said  board  examined,  con- 
siderra,  and  experimented  with  said  improve- 
ments,and  on  the  12th  of  November,  1874,  decid- 
ed to  recommend  the  same  for  adoption  to  the 
War  Department  On  the  24th  of  November, 
1874,  said  board,  in  their  report  to  the  Chief  of 
Ordinance,  recommended  the  adoption  of  said 
improvements  by  the  Qovemment  for  the  use  of 
the  Army  of  the  United  States.  On  the  26th 
of  December,  1874,  the  General  of  the  Army 
recommended  the  adoption  of  the  same  to  the 
Secretary  of  War.  And  on  the  4th  day  of 
January,  1875,  said  improvements  were  adopted 
by  the  Secretary  of  War  as  a  part  of  the  equip- 
ment of  the  infantry  soldiers  of  the  United 
States. 

"Since  January  4, 1875,  the  defendants  have 
manufactured  or  purchased  for  the  use  of  the 
army  large  numbers  of  equipments,  embracing 
a  part  or  all  of  said  improvements.  The  num- 
ber of  infantry  equipments  so  manufactured  or 
purchased  is  about  18,500;  and  the  defendant, 
by  reason  of  the  premises,  became  indebted  to 
your  petitioner,  on  an  implied  contract,  in  the 
sum  of  $10,125,  being  a  fair  and  reasonable 
royalty  on  the  number  of  infantiy  equipments 
embodying  your  i)etitioner's  inventions  so  man- 
ufactured and  used,  of  seventy-five  cents  each. 
The  cost  of  manufacturing  said  equipments  ia 
$5.59  each." 

In  its  findings  of  fact  the  court  of  claims  sus- 
tained the  averments  of  the  petition,  except  as 
to  the  extent  to  which  the  claimant's  improve- 
ments were  used  in  the  army  and  the  value  of 
such  use.  As  to  the  circumstances  under  and 
in  pursuance  of  which  those  improvements 
were  adopted,  and  on  which  the  claimant 
founds  the  implied  contract  set  up  by  him,  the 
court  in  its  second  finding  sets  out  in  full  the 
report  of  the  board  of  officers,  made  on  the  24th 
of  November,  1874.  and  referred  to  in  the  peti- 
tion, in  which  are  described  the  various  equip- 
ments examined  by  them,  and  the  reasons  are 
stated  why  they  preferred  and  recommended 
the  adoption  of  the  claimant*s.  The  court  then 
sets  out  the  recommendation  of  the  Oeneral  of 
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the  Army,  in  which  he  says:  ''The  officers 
composiDg  this  board  have  had  a  large  and 
wide  experience,  and  their  conclusions  are  en- 
titled to  weight  .  .  .  The  braces,  knapsack, 
haversack  ana  cartridge  box  are  all  approved, 
and  recommended  for  adoption."  The  order  ox 
the  Becretary  of  War,  directed  to  the  Chief  of 
Ordnance,  is  added,  which  simply  declares 
that  "The  report  of  the  board  is  fq)proved  as 
suggested  by  the  General  of  the  Army,  with 
m^ifications  recommended  by  him." 
S64]  The  court  then  finds  as  follows: 

"III.  The  pattern  thus  adopted  involves  the 
nse  of  the  claimant's  invention,  as  set  forth  in 
claims  4  and  5  of  letters  patent  in  189,731  and 
claims  1,  2,  8,  and  4  of  letters  patent  No. 
157,6;J7. 

'*IY.  This  equipment  was  experimental,  and 
had  never  been  put  to  the  test  of  actual  use. 
It  failed  to  give  satisfaction  to  the  army,  and 
has  been  superseded  by  a  return  to  the  system 
in  voj^e  during  the  war  of  the  rebellion  and 
anterior  thereto.  But  this  has  been  done  in- 
formally, the  order  adopting  tbe  claimant's  de- 
vice never  having  been  revoked,  nor  any  other 
pattern  adopted. 

"V.  No  express  agreement  was  made  be- 
tween the  claimant  and  defendants'  officers  re- 
specting a  price  to  be  paid  for  a  license  to 
manufacture  infantry  equipments  or  carrying- 
braces  under  the  patents,  x^or  was  there  any 
agreement  or  understanding  that  tbe  Govern- 
ment's manufacture  and  user  should  be  regard- 
ed as  experimental  until  the  device  should  be 
tested  by  general  use  in  the  army.  The  license 
under  which  the  Government  manufactured 
and  used  the  claimant's  device,  and  the  terms 
thereof,  must  be  implied  exdusively  from  the 
facts  set  forth  in  Finding  IL 

"VI.  Since  the  4th  day  of  January.  1875,  the 
Ord  nance  Department  has  manufactured  10,500 
complete  sets  of  infantry  equipments  of  the 
pattern  of  1874,  and  2,400  carrying- braces,  in 
accordance  with  the  specifications  of  the  pa- 
tents, but  has  issued  for  use  in  the  army  only 
0,027  coniplete  sets  of  equipments. 

"YII.  The  cost  to  the  (Government  of  man- 
ufacturing such  equipments  was  $5.50  per 
set,  and  a  reasonable  royalty  for  the  right  to 
manufacture  and  use  amid  the  circumstances 
of  the  case  as  hereinbefore  described  would  be 
the  sum  of  25  cents  per  set,  amounUng  on  the 
above  quantity  of  0,027  sets  to  the  sum  of 
t2,25«.75." 

Judgment  was  given  in  favor  of  the  claim- 
ant for  this  sum. 

The  principal  objections  raised  on  the  part 
of  the  Government  against  the  judgment  are, 
to  the  lurisdiction  of  the  court  and  tbe  form  of 
the  action.  It  is  assumed  that  the  ground  of 
complaint  on  which  the  petition  is  founded  is  a 
tort  and  not  a  contract;  that  the  assertion  in 
the  petition  of  an  implied  contract  is  not  war- 
ranted by  the  facts  of  the  case;  and  that  the 
Government  cannot  be  sued  in  the  court  of 
claims  for  a  mere  tort. 

This  assumption  of  the  appellant  is  errone- 
ous. No  tort  was  committed  or  claimed  to 
have  been  committed.  The  €k>vernment  used 
the  claimant's  improvements  with  his  consent; 
and,  certainly,  with  the  expectation  on  his  part 
of  receiving  a  reasonable  compensation  for  the 
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license.  This  is  not  a  daim  for  an  infringe- 
ment, but  a  claim  of  compensation  for  ^n  au- 
thorized use — two  things  totally  distinct  in  Uie 
law,  as  distinct  as  trespass  on  lands  is  from  use 
and  occupation  under  a  lease.  The  first  sen- 
tence in  tne  original  opinion  of  the  court  below 
strikes  the  key  note  of  the  argument  on  this 
point.  It  is  as  follows:  "The  claimant  in  thia 
case  invited  the  Government  to  adopt  his  pa- 
tented infantry  equipments,  and  tbe  Govern- 
ment did  so.  It  is  conceded  on  both  sides  that 
there  was  no  infringement  of  the  claimant's 
patent,  and  that  whatever  the  Government  did 
was  done  with  tbe  consent  of  the  patentee  and 
under  his  implied  license."  We  think  that  an 
implied  contract  for  compensation  fairly  arose 
under  the  license  to  use,  and  the  actual  use, 
little  or  much,  that  ensued  thereon.  Tbe  ob- 
jection, therefore,  that  this  is  an  action  for  a 
tort  falls  to  the  ground. 

It  is  objected  that  an  action  cannot  be  brought 
in  the  court  of  claims  on  a  patent,  tbe  circuit 
court  having  exclusive  jurisdiction  of  this  sub- 
ject But  whilst  that  objection  may  be  avail- 
able as  to  actions  for  infringement  of  a  patents 
in  which  its  validity  may  be  put  in  issue,  and 
in  which  the  peculiar  defenses  authorized  by 
the  patent  laws  in  Revised  Statutes,  ^  4820,  may 
be  set  up,  it  is  not  valid  as  agiunst  actions 
founded  on  contracts  for  the  use  of  patented 
inventions.  U,  8.  v.  Burm,  79  U.  8. 12  Wall 
246  [20:8881;  WiUon  v.  San^ordM  U.  a  10 
How.  09  [18:844];  HarUU  v.  Hlghfnan,  90  U. 
8.  547  [25:857];  AUnight  v.  Teas,  106  U.  8. 613 
r27:296J;  DaU  Tile  Iffg.  Co.  v.  U^U,  126  U. 
8.  46  [31:688].  The  case  of  United  States  v. 
Bums  was  an  appeal  from  a  decree  of  Uie  court 
of  claims  in  favor  of  Bums  for  one  half  of  the 
license  fee  agreed  upon  for  the  use,  by  the 
Government,  of  Mt^r  Sibley's  patent  tent,  one 
half  of  the  patent  having  been  assigned  to  Mn- 
lor  Bums.  Sibley  joined  the  Confederates; 
Bums  remained  trae  to  his  alliance,  and  the 
Quarter-Master-€teneral  directed  that  he  should 
be  paid  his  half  of  the  roy^ty.  This  pajnonent 
being  afterwards  suspenaed.  Bums  filed  a  pe- 
tition in  the  court  of  daims  for  the  recovery  of 
the  amount  due  him.  The  court  sustained  the 
claim,  although  in  a  previous  case,  in  which 
one  Pitcher  claimed  damages  against  the  Gov- 
ernment for  the  infringement  of  a  patent,  it 
had  rejected  the  daim.  In  the  case  of  Burns^ 
that  court  said: 

"It  was  also  contended,  on  behalf  of  the 
United  States,  that  this  court  had  no  jurisdic- 
tion of  this  case,  because  we  cannot  entertain  a 
suit  for  the  infringement  of  a  patent;  and 
Fitchefs  Case  (1  Ot.  CI.  7)  was  referred  ta 
But  this  suit  is  not  brought  for  the  infringe- 
ment of  a  patent,  nor  for  tbe  unauthorized  use 
of  a  patented  invention,  but  upon  a  q>ecial 
contract  with  a  patentee,  whereby  the  use  of 
the  invention  by  the  United  States  was  author- 
ized and  agreed  to  be  paid  for.  Pitchef*s  Case^ 
therefore,  is  not  like  this.  In  PUchei*s  Case 
there  was  nothing  but  an  unauthorized  use  by 
an  officer  of  the  United  States;  and  where  an 
officer  of  the  United  States,  without  author- 
ity from  them,  uses  in  their  service  a  patented 
invention,  the  act  being  unlawful  is  his  and  not 
theirs,  and  he  and  not  they  an  reroonsible  for 
it."    Burm^  Cam,  4  Ct.  CL  113.    The  point  of 
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JurfedictiOQ  does  not  seem  to  have  been  taken 
in  tbis  court;  but  the  iurisdiction  of  the  court 
of  claims  was  assumed. 

It  was  at  one  time  somewhat  doubted  whether 
the  Government  might  not  be  entitled  to  the 
use  and  benefit  of  every  patented  invention,  bv 
analogy  to  the  English  law  which  reserves  this 
right  to  the  Crown.  But  that  notion  no  longer 
exists.  It  was  ignored  in  the  case  of  Burns. 
The  subject  was  afterwards  adverted  to  in  Jamet 
V.  CampbeU,  104  U.  S.  856  [26:7861,  and  the 
foUowing  observations  in  the  opinion  of  the 
court  in  that  case  are  so  pertinent  to  the  one  in 
hand,  that  we  deem  it  proper  to  reproduce 
them.  We  there  said: 
[271]  '*That  the  Govmiment  of  the  United  States, 
when  it  grants  letters  patent  for  a  new  inven- 
tion or  diBCoverv  in  the  arts,  ccmf ers  upon  the 
patentee  an  exclusive  property  in  the  patented 
mvention  which  cannot  be  appropriated  or  used 
by  the  Gk>vemment  itself,  without  Just  com- 
pensation, any  more  than  it  can  appropriate  or 
use  without  compensation  land  which  has  been 
patented  to  a  private  purchaser,  we  have  no 
doubt.  The  Constitution  gives  to  Congress 
power  'to  promote  the  progress  of  science  and 
useful  arts  by  securing  for  limited  times  to 
authors  and  inventors  the  exclusive  right  to 
their  respective  writings  and  discoveries,'  wiiich 
could  not  be  effected  u  the  Government  had  a 
reserved  right  to  publish  such  writings  or  to 
use  such  inventions  without  the  consent  of  the 
owner.  Many  inventions  relate  to  subjects 
which  can  only  be  properly  used  by  the  Gov- 
ernment, such  as  explosive  shells,  rams  and 
submarine  batteries  to  be  attached  to  armed 
vessels.  If  it  could  use  such  inventions  witb- 
<mt  compensation,  the  inventors  could  get  no 
return  at  all  for  their  discoveries  and  experi- 
ment& 

*'It  has  been  the  general  practice,  when  in- 
ventions have  been  made  which  are  desirable 
for  government  use,  either  for  the  Government 
to  purchase  them  from  the  inventors,  and  use 
them  as  secrets  of  the  proper  department;  or, 
if  a  patent  is  granted,  to  pay  the  patentee  a  fair 
compensation  for  their  use.  The  United  States 
has  no  such  prerogative  as  that  which  is  claimed 
by  the  Sovereigns  of  England,  by  which  it  can 
reserve  to  itself,  either  expressly  or  by  impli- 
cation, a  superior  dominion  and  use  in  Uiat 
which  it  grants  by  letters  patent  to  those  who 
entitle  themselves  to  such  grants.  The  Gov- 
ernment of  the  United  States,  as  well  as  the 
citizen,  is  subject  to  the  Constitution;  and  when 
it  grants  a  patent  the  grantee  is  entitled  to  it  as 
a  matter  of  right,  and  does  not  receive  it,  as 
was  originally  supposed  to  be  the  case  in  En- 
gland, as  a  matter  of  grace  and  favor. 

"But  the  mode  of  obtaining  compensation 
from  the  United  States  for  the  use  of  an  inven- 
tion, where  such  use  has  not  been  by  the  con- 
sent of  tbe  patentee,  has  never  been  specifically 
provided  for  bv  any  statute.  The  most  proper 
.  forum  for  such  a  claim  is  the  court  of  claims, 

IZ7SJ  If  ijmi  court  has  the  requisite  jurisdiction.  As 
its  jurisdiction  does  not  extend  to  torts,  there 
might  be  some  difficulty,  as  tbe  law  now  stands, 
in  prosecuting  in  that  court  a  claim  for  tbe  un- 
authorized useof  a  patented  in  vention ;  although 
where  the  tort  is  waived  and  the  claim  is  plac^od 
upon  the  footing  of  an  implied  contract,  we 
understand  that  the  court  has  in  several  recent 
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instances  entertained  the  Jurisdiction.  It  is 
true  it  overruled  such  a  claim  on  the  original 
patent  in  this  case,  presented  in  1867;  but  ac- 
cording to  more  recent  holdings,  it  would  prop- 
erly now  take  co^izance  of  the  cose.  Tbe 
question  of  its  Jurisdiction  bos  never  been  pre- 
sented for  the  consideration  of  this  court,  and 
it  would  be  premature  for  us  to  determine  it 
now.  If  the  jurisdiction  of  the  court  of  claims 
should  not  be  finally  sustained,  the  only  reme- 
dy against  the  United  States,  until  Congress 
enlarges  the  Jurisdiction  of  that  court,  would 
be  to  apply  to  Congress  itself." 

We  have  quoted  these  observations  because, 
80  far  as  they  express  an  opinion  on  tbe  snib- 
Ject,  either  of  the  riprht  or  the  remedy,  they  are 
in  general  accord  with  our  present  views.  And 
we  add  now  that,  in  our  Judgment,  the  court 
of  claims  has  Jurisdiction  to  entertain  claims 
and  demands  of  the  character  presented  in  the 
present  suit.  Whether  a  patentee  may  waive 
an  infringement  of  his  patent  by  the  Govern- 
ment, and  sue  upon  an  implied  contract,  is  a 
question  on  which  we  do  not  express  an  opin- 
ion* 

As  to  the  questions  relating  to  the  character 
and  amount  of  use  which  the(jk)vernmeut  had 
of  the  claimant's  invention,  and  of  the  proper 
compensation  due  therefor,  we  do  not  see  any- 
thing in  tbe  findings  of  the  court  below,  or  m 
its  conclusions  deduced  therefrom,  to  call  for 
serious  observation.  What  evidence  the  court 
may  have  had  on  these  points  is  not  disclosed 
by  tbe  record,  and  should  not  be,  and  the  facts 
found  are  sufficient  to  sustain  Uie  Judgment. 

Judgment  afflrmed. 


MARTHA  BRODNAX  and  EPHRAIM 
TWEEDY,  Trustee,  AppU,, 

THE  JBTNA  INSURANCE  COMPANY. 

(See  &  0.  Reporter*s  ed.  286-244.) 

Wift^B  power  to  pledge  herjpropertyfor  hueband^e 
d^ii — Georgia  Oode^-efeet  of, 

1.  If  an  Instrumeat  settUDflr  property  upon  a 
married  womaa  provides  that  she  magrpledflnd  It  for 
her  husband^B  debt&  there  Is  nothing  in  the  Georgia 
Statute  to  prevent  her  from  so  doingr. 

2.  The  Code  of  (Seoriria,  which  provides  that  a 
wife  cannot  bind  her  separate  estate  by  any  as- 
sumption of  the  debts  or  her  husband,  cannot  be 
extended  to  destroy  .a  power  expressly  bestowed, 
and  render  property  inalienable  which  the  donor 
granted  upon  condition  that  it  might  be  conveyed 
,m  sTieoifleuL 

8.  Where  one  conveyed  property  to  a  trustee  for 
the  use  and  benefit  of  his  wife  free  from  the  debts 
of  her  husband  except  such  Incumbrances  as,  by 
the  wltten  directions  of  himself  and  her,  may  be 
made  thereon.such  Ck>de  does  not  invalidate  a  mort- 
gage executed  by  the  trustee,  by  the  written  direc- 
uon  of  her  and  her  husband. 

[No.  61.] 
Argued  Nov,  i,  1888.     Decided  Nov.  19,  1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Georgia,  for  the  foreclosure  of  two 
mortgages.    Affirmed. 

Statement  by  Mr.  Chi^  Justice  Fuller: 
This  is  an  appeal  from  a  decree  for  the  fore- 
closure of  two  mortgages. 
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Tbe  facts  are  briefly  these:  June  11,  1866, 
Benjamin  H.  Brodnax,  being  tbe  owner  of  cer- 
tain real  estate  situated  in  Kichmond  County, 
Georgia,  executed  and  delivered  to  bis  father, 
William  £.  Brodnaz,  a  deed  thereof  in  due 
form,  in  consideration  of  bis  affection  for  bis 
wife,  Martha  Brodnax;  and  bis  duty  to  suitably 
provide  "  furl  her  sustenance  and  support,"  in 
tmst  to  hold  the  same  for  tbe  use  and  benefit  of 
said  Martha  during  her  life,  "  free  from  the 
debts,  contracts,  and  liabilitiesof  her  presenter 
any  future  husband  (except  such  incumbrances 
or  liens  as  by  tbe  wntten  directions  of  myself 
[himselfl  and  tbe  said  Martha  may  be  made 
thereon):"  upon  her  death  to  be  reconveved  to 
said  Benjamin,  if  he  survived  her,,  but  if  not, 
then  to  such  person  as  she  mi^ht  appoint,  and, 
in  case  of  her  failure  to  appoint,  to  his  heirs. 
Upon  the  written  request  ot  said  Martha  and 
Benjamin  the  trustee  might  sell  and  convev, 
[237]  ^be  proceeds  to  be  reinvested  in  property  to  be 
held  upon  the  same  trusts,  the  purchaser  not 
to  be  held  responsible  for  the  application  of  the 
purchase  money. 

The  trustee  was  also  authorized,  whenever 
Brodnax  and  his  wif^  should  by  written  request 
so  direct,  to  execute  mortgages,  liens,  or  other 
incumbrances  upon  tbe  proper^  for  such  sum 
or  sums  as  they  should  in  writing  express,  the 
mortgagees  not  to  be  responsible  tor  the  proper 
application  of  the  mortgage  money,  or  *'  hin- 
dered in  any  manner  from  enforcing  the  lien  or 
liens  of  said  mortgages." 

In  case  of  the  death  of  William  £.  Brodnax, 
the  trustee,  or  of  bis  disability  or  unwillingness 
to  execute  tbe  powers  and  duties  of  the  trust, 
the  grantor  and  his  wife  were  given  power  to 
appoint  a  successor. 

On  June  14,  1866,  three  days  after  the  date 
of  the  deed,  the  trustee,  in  pursuance  of  the 
written  request  of  the  grantor  and  wife,  ex- 
ecuted a  mortfi^age  of  the  premises  to  tbe  treas- 
urer of  the  Soldiers'  Loan  and  Building  Asso- 
ciation, to  secure  a  loan  of  $2,000.  Thfe  mort- 
gage was  accompanied  by  a  release  signed  by 
Mrs.  Brodnax,  acknowledging  the  receipt  of 
five  dollars  and  the  advance  of  two  thousand 
dollars  to  ber  husband  and  herself,  and  in  con- 
sideration thereof  releasing  all  right  "to  dower 
and  twelve  months'  support  in,  to,  and  from 
the  above  mortgaged  premises,  the  above  deed 
of  mortgage  having  fint  been  read  over  and  ex- 
plained to  me." 

May  11,  1867,  the  trustee,  in  pursuance  of 
the  written  direction  of  Mr;  and  Mrs.  Brodnax, 
provided  for  in  tbe  deed,  executed  another  mort- 
gage to  tbe  ^tna  Insurance  Company  for 
|3,19d.20,  evidenced  by  a  note  for  that  sum  to 
said  company,  signed  by  the  trustee. 

W.  A.  Brodnax,  the  trustee,  retimed  the 
trust,  January  2,  1868,  and  said  Benjamin  H. 
and  his  wife  appointed,  in  writing,  Ephraim 
Tweedy  as  successor  in  trust,  who  accepted  the 
appointment  and  trust  Januaiy  8. 

Tbe  first  mortgage  to  tbe  Soldiers'  Loan  As- 
sociation was  assigned  to  tbe  ^tna  Insurance 
Company,  December  4, 1868. 

February  14, 1869,  Mrs.  Brodnax  obtained  a 
decree  of  divorce  a  tfinculo  from  said  Benjamin 
H.,  and  as  alimony  all  his  right,  title  and  in- 
terest in  said  mortgaged  property. 
[238]  I'he  ^tna  Insurance  Company  filed  its  bill 
to  foreclose,  November  18, 1878,  agdnst  Martha 
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Brodnax,  to  which  Tweedy,  the  trustee,  waa 
subsequently  made  a  party,  and  which  alleged 
that  Brodnax  left  the  jurisdiction  in  1869  and 
complainant  did  not  know  where  he  was.  la 
her  answer,  Mrs.  Brodnax  denied  that  she  re- 
ceived any  of  the  money  the  mortgages  were 
S'ven  to  secure;  denied  that  Brodnax  received 
e  $8,198.20,  and  said  that  waa  a  sum  alleged 
to  be  due  the  company  for  money  collected  by 
Brodnax,  as  its  agent,  and  converted  to  hia  own 
use;  and  averred  that  when  she  gave  the  writ- 
ten direction  to  the  trustee  to  execute  the 
second  mortgage,  it  waa  under  the  pressure  of 
threats  by  tbe  company  to  prosecute  her  then 
husband  criminally,  and  that  the  oonsideratioQ 
of  said  mortgage  was  forbearance  to  prosecute, 
and  that  on  Uiose  grounds  tbe  instrument  was 
void.  And  she  further  insisted  that  both  of 
said  mortgages  were  attempts  to  bind  her  sepa- 
rate estate  for  her  husband's  debts,  and  there* 
fore  illegal. 

The  evidence  tended  to  show  that  Mrs.  Brod- 
nax did  not  receive  the  money  secured  by  eithw^ 
of  the  mortjgaees;  that  the  note  held  by  the 
^tna  was  given  for  a  balance  due  from  brod- 
nax for  premiums  collected  by  him  as  airent 
and  not  paid  over;  that  Mrs.  Brodnax's  brotlier, 
and  perhaps  her  mother,  told  her  that  threats 
of  criminal  prosecution  had  been  made,  but 
that  the  JStna  not  only  did  not  know  of  such 
statements,  but  liad  never  made  threats  of  the 
kind  to  Brodnax  or  any  one  else,  nor  meditated, 
so  far  as  appears,  such  prosecution;  that  Mrs. 
Brodnax  was  advised,  as  to  the  mortgage  to  tlie 
^tna,  that  her  direction  to  the  trustee  to  ex- 
ecute it  must  be  voluntary;  Uiat  she  took  time 
to  consider,  and  waa  then  perfectly  willing  U> 
sign  such  direction;  that  she  made  no  complaint 
of  this  character  untU  by  her  answer  filed  in 
May,  1879;  and  that  she  paid  several  hundred 
dollars  to  the  ^tna  on  accotmt  from  1874  to 
1877  inclusive.  It  also  appeared  that  the  ^tna 
purchased  and  paid  for  uie  first  mortgage,  la 
protect  its  own,  in  December,  1868. 

Mr.  W.  W.  Ment^^meryv  for  appellanttr 

The  wife  cannot  bind  her  separate  estate  by 
any  contract  of  suretyship,  nor  by  any  assump- 
tion of  the  debts  of  her  husband. 

Sutton  V.  Aiken,  62  Ga.  740;  Klink  v.  Bo- 
land,  72  Ga.  486;  CapiUU  Bank  v  Euiherford^ 
70  Ga.  67;  CamfieU  v.  Murray,  62  Ga.  86, 

Money  of  the  wife  used  by  the  husband  U> 
pay  his  debt  to  a  creditor,  knowing  it  was  tlie 
wife's  money,  can  be  recovered  by  the  wife. 

ChappeU  y.  Bapd,  61  Ga.  662;  Maddax  v.  Oz- 
ford,  70  Ga.  179. 

Dower  is  superior  to  all  other  liens. 

55  Ga.  618. 

Permanent  alimony  in  Georgia  is,  likedower^ 
a  support  for  the  wife  during  life. 

Od(m  V.  Odom,  86  Ga.  286. 

Mrs.  Brodnax  is  not  estopped  by  payments 
upon  the  mortgages  in  ignorance  of  her  legal 
rights. 

Cammaek  v.  Leioit,  82  U.  8.  16  Wall,  648 
(21:244);  Davis  y.  Bagieif,  40  Gil  181;  Uhap- 
peU  V.  Boyd,  61  Ga.  662. 

Mr,  Jos*  Ganahl*  for  apf^llee: 

That  a  party  may  not  claim  and  disclaim 
under  the  same  instrument  applies  to  all  writ- 
ings. To  contracts,  Bigelow  on  Estoppel,  574; 
to  deeds,  Oibson  v.  jLyon,  116  U.  8. 489  (29:440); 
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to  wills,  SchoUif  ▼.  Sew,  90  U.  S.  28  Wa;ll.  881 
(33: 99);  and  to  trusts,  Bigelow,  574,  citing 
PickeU  T.  MenhanU  Nat.  Bank,  82  Ark.  846; 
Friermm  ▼.  Branch.  80  Ark.  458. 

To  coDStitute  duress  by  threats  of  prosecu- 
tioD,  the  lyrosecution  must  be  groundless. 

Boone.  Mort.  §  82,  citing  18  Ohio,  548, 14 
Ohio.  88, 1  Jones,  MorU  §  626. 

It  u  not  duress  for  a  person  to  insist  on  his 
legal  ri^ts  or  to  threaten  a  lawful  prosecution. 

8  WaH,  Act  &  Def.  519,  citing  86  N.  Y. 
472;  80  Hun,  287;  86  Hun,  112. 

A  threat  of  lawful  arrest  of  a  husband  does 
not  con^tute  duress  of  the  wife. 

8  Wait,  Act.  &  Del  620,  citing  96  Dl.  801; 
15  Neb.  647. 

[MO]        Mr.  Ohirf  Justice  Fuller  delivered  the  opin 
ion  of  the  court. 

If  Mrs.  Bfodnaz  had  the  power  under  the 
deed  of  June  11,  1866,  to  direct  the  execution 
of  the  mortgages  to  secure  her  husband's  debts, 
then  the  decree  must  be  aflirmed. 

The  objections  of  counsel  to  the  maintenance 
of  the  decree,  other  than  upon  the  question  of 
power,  do  not  appear  to  us  to  reqiure  serious 
consideration. 

As  the  evidence  stands,  no  case  of  duress 
which  could  be  availed  of  was  made  out  in  re- 
spect to  the  mortgage  to  the  insurance  company, 
nor  18  there  any  ground  for  the  contention  that 
the  company  took  the  note  in  compounding  a 
felony. 

There  was  no  issue  in  the  case  as  to  whether 
Brodnax  was  living  or  not,  and  questions  as  to 
dower  and  the  statutory  support  for  a  deced- 
ent's widow  did  not  arise.  jNo  evidence  was 
adduced  to  establish  the  death  of  Brodna:^  and 
the  averment  of  the  bill  in  reference  to  his  ab- 
sence was  made  diwno  intuitu,  and  not  with 
the  view  of  setting  up  his  death  by  way  of  pre- 
sumption, and  seeking  relief  predicated  there- 
on. Nor  could  the  decree  awarding  alimony 
in  1869  operate  to  defeat  a  decree  of  ^reclosure 
upon  valid  mortgages  competently  executed, 
or  directed  to  be  executed,  by  her  m  1866  and 
1867. 

The  real  inquiiy  is  whether,  under  the  laws 
of  Georgia,  Mrs.  Brodnax  could  pledge  the 
estate  granted,  for  her  husband's  debts. 

The  rule  in  Qeorgia  prior  to  the  adoption  of 
the  Code,  as  to  the  power  of  a  married  woman 
to  dispose  of  her  separate  estate,  is  thus  stated 
in  DaUoi  v.  Eea/rd,  82  Qa.  604:  "Whenever 
property  is  secured  to  a  feme  covert  to  her  sole 
ana  separate  use,  without  qualification,  limita- 
tions  or  restrictions  as  to  its  use  and  enjoyment 
she  Ib  to  be  regarded  in  respect  to  such  estate, 
in  all  respects,  as  t^feme  $ole;  and  it  is  charge- 
able and  bound  for  the  pavment  of  all  debts 
ccmtracted  by  her  that  mav  be  secured  by  prom- 
[t41]  iasoiy  note,  or  other  undertaking  in  writing, 
to  pay  the  same,  whether  said  note  is  given  by 
her  alone,  or  jointly  with  others;  she  being  the 
sole  and  exclusive  owner  of  the  property,  she 
holds  it  with  all  the  incidents  of  property — the 
right  of  selling,  giving,  or  charging  it  with  the 
payment  of  debts." 

In  Clark  v.  Valentino,  41  Ga.  147,  the  court, 

S>proving  of  the  language  just  quoted,  says  by 
rown,  O.  J.:  "But  it  is  insisteatfaat  this  court 
has  laid  down  a  different  rule  as  to  the  ability 
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of  the  wife  to  bind  her  separate  estate  for  the 
payment  of  the  debts  of  her  husband,  in  Kemp- 
ton  V.  mulaweU,  24  Ga.  52;  fficke  v.  Johnetonj, 
Id.  194;  and  in  Meatan  v.  SeoU,  25  Ga.  652.  I 
think  not  In  all  these  cases  the  property  waa 
given  and  secured  to  the  wife  by  deed  or  will, 
and  it  was  expressly  i)rovidea  in  the  instru- 
ment that  it  should  in  no  case  be  subject  U> 
the  debts  of  the  husband;  and  the  court  held 
that  her  power  of  alienation  was  restricted  by 
the  donor  in  the  instrument  by  which  she  ac- 
quired it;  and  that  she  could  not  on  that  ac- 
count bind  it  for  the  payment  of  herhusband'» 
debt,  that  being  the  very  thing  to  whidi  the 
restriction  related.  This  amounts,  however, 
only  to  an  exception  to  the  general  rule,  and  is. 
not  the  rule  itself.  The  nue  is  that  the  feme 
covert  is  Skfema  eoile  as  to  her  separate  estate, 
with  full  power  of  alienation  or  oisposition  at 
her  pleasure.  The  exception  is  that  if  the 
donor  has  restricted  the  power  of  alienation  or 
disposition,  she  is  bound  by  such  restriction, 
and  cannot,  directly  or  ind&ectly,  alienate  or 
bind  it,  in  violation  of  the  restriction  placed 
upon  it  by  the  donor." 

The  designation  of  a  particular  mode  in  the 
gift  or  settlement  might  preclude  the  adoption 
of  any  other  (TFj^^v  v.  CoUine,  9  Ga.  228; 
Weeke  Y.Sego,  Id.  201);  but  unless  restrained  or 
fettered  l^  the  instrument  in  which  her  estate 
ori^ated,  she  had  the  absolute  power  of  dis- 
position, lears  v.  Brooke,  12  Ga.  195.  Of 
course  she  could  make  such  disposition  for 
such  object  and  in  such  way  as  was  expressly 
authorized. 

The  Code  was  adopted  in  1863,  and  section 
1773  of  the  edition  of  1867,  section  1783  of  the 
edition  of  1882,  provides  as  follows:  "The  wife 
i^  tifeme  sole  as  to  her  separate  estate,  unless 
controlled  by  the  settlement.  Every  restric- 
tion upon  her  power  in  it  must  be  complied 
with;  but  while  the  wife  may  contract,  she 
cannot  bind  her  separate  estate  by  any  contract 
of  suretyship,  nor  by  any  assumption  of  the 
debts  of  her  husband,  and  any  safe  of  her  sep- 
'  arate  estate,  made  to  a  creditor  of  her  husbaiul 
in  extinguishment  of  his  debts,  shall  be  abso- 
lutely void."  While  before  this  enactment  a 
married  woman  could  bind  her  separate  estate 
for  her  husband's  debts  if  she  held  Uie  same 
free  from  restriction,  the  statute  rendered  that 
no  longer  possible,  by  imposing  a  restriction 
where  none  existed.  But  if  an  instrument  set- 
tiing  property  upon  a. married  woman  provides- 
that  she  may  pledge  it  for  her  husband's  debts, 
there  is  nothing  in  the  statute  to  prevent  her 
from  so  doing. 

It  is  not  wrong  in  itself  for  a  wife,  of  her 
own  free  will,  to  devote  her  separate  proper^ 
to  the  relief  of  her  husband.  Obedience  ta 
the  dictates  of  duty,  or  even  yidding  to  the 
impulses  of  affection,  has  in  itself  no  tendency 
to  impair  the  happiness  of  the  family  but  the 
contraiy. 

As  remarked  in  Sutton  t.  Aiken,  62  Ga.  741, 
'*It  is  evident  that  it  is  not  wicked  or  immoral 
for  a  wife  to  pay  her  husband's  debts,  nor  has 
the  general  public  an  interest  in  her  abstaining 
from  so  domg.  The  restraint  imposed  upon 
her  by  the  law  is  solely  for  her  benefit  and  well 
being.  The  rule  is  economical,  not  moral;  and 
its  policy  is  in  favor  of  a  class,  and  not  of  the 
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public  at  Inrge.  True,  tbe  clus  is 
and  important  one,  but  married  woiimu  lauiuui 
be  seid  to  constitute  tbe  public.  The  public 
Justice,  police,  order,  safely,  revenue,  health, 
religion  or  moraliiy  is  not  Involved  In  prevent- 
ing wives  from  devotinjj  their  property  to  the 
payinenl  of  tbelr  husbands'  debts." 

Hence,  nbile  the  State  has  seenflt  to  Impose 
a  reatrlctloD  trbere  the  instrument  of  gift  is 
flilent.  or  tbe  wife  otherwise  holds  by  an  an- 
qualified  ownership,  it  does  not  followthat  tbe 
statute  can  tie  extended,  upon  grounds  of  gen- 
eral public  policy,  to  destroy  apowerexpreaaly 
bestowed,  end  render  properly  Inailenable 
which  the  donor  granted  upon  conditloo  that 
it  might  be  conveyed  as  spectfled.    It  is  not  to 

[243]  be  assumed  that  the  State  Intended  to  discour- 
age gifts  to  or  settlements  upon  married  women, 
by  maUng  it  impossible  for  those  who  wlBb  to 
give  to  effectuate  their  intentions  in  respect  to 
tbe  lermson  which  tbe  property  should  be  held 
and  disposed  of. 

The  wife  Is  "controlled  bj;  the  seLtlement," 
not  only  aa  to  compliance  with  '  'every  restrfo- 
tion  upon  her  power,"butalBo  as  to  every  pro- 
vision therein  wtdcb  enables  her  to  act  as 
prescribed,  notwithstanding,  except  for  such 
provision,  she  could  not,  under  the  statute^o 
that,  which  aa  a /enu  k^  she  mifrbt  do.  The 
wife  cannot  bind  her  separate  estate  "by  any 
asaumpt<OQ  of  the  debts  of  her  husband,"  but 
the  Kparale  entale  which  she  cannot  thus  bind 
Is  estate  so  aetUed  to  her  sole  and  separate  u 
as  to  be  controlled  without  the  concurrence 
faer  biisbandi  and  where,  by  tbe  terms  of  the 
instrument,  bis  concurrence  la  essential  to  what- 
ever ta  done.  It  is  not  so  situated  as  to  come 
within  the  Intent  and  meaning  of  the  stat- 
ute, 

Tbe  property  in  qneatlon  belonged  to  Brod- 
nax.  He  conveyed  it  to  atrustee  by  an  Instru- 
ment which  required  his  assent  to  any  sale  or 
iuort";Bge,  and  provided  that  the  property 
should  be  held  free  from  his  debts,  contraC" 
and  liabiliiies,  except  such  lacumbraocea 
liens  as  might  be  made  ihereon  at  tbe  written 
direction  of  himself  and  bis  wife.  Under  sucb 
«ircumsiances  tbe  statute  cannot  be  availed  of 
to  Invalidate  these  mortgages;  and  this  disposet 
of  the  case,  for  tbe  mortgages  were,  in  oui 
judgment,  sucb  incumbrances  as  Mrs.  Brod- 
nai  had  iht:  power  to  direct  Jointly  with  her 
husband  to  he  created. 

Tbe  meaningof  the  clause  of  tbe  deed  bear- 
ing on  this  subject  Is  that  while  the  property 
was  in  be  free  from  the  contracta,  debts  and 
Ilabilitiea  of  the  husband,  It  might  be  specially 
subjected  to  Incumbrance  to  secure  some  of  Ma 
debts,  upon  the  written  agreement  of  both 
husband  and  wife  to  tbst  effect.  This  excep- 
tion cannot  be  rejected  as  inconsistent  with  tbe 
[irevlous  provision,  for  it  does  notgo  todestroy 
t.  In  tbe  particular  inatances  In  which  she 
might  choose  to  Join  with  Brodnax  in  doing 
what  he  had  not  reserved  the  tei^l  right  to  de- 
mand, debts  might  be  made  a  charge  upon  tbe 

[244]  property  which  was  otherwise  to  be  held  free 
from  all  his  debta.  And  in  this  view  it  doea 
not  matter  whether  the  debt  sectired  was  past 
dne  or  not 
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[No.  69.] 
Argvad  2foe.  6. 18S8.      Decided  Not.  IS,  1883. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  tor  the  Esalem  Dis- 
trict of  Arkansas,  dismissing  a  bill  to  set  aside 
a  sale  of  a  railroad  on  a  mortgage  foreclosure. 
Dimtitied. 

Tbe  facts  are  stated  in  tbe  opinion. 

Mettrt.  Qeo.  W.  CM-nth,  J.  B.  Eendenon, 
ll»tt.  G.  ReTDold*  and  Jamet  M.  Leuit, 
for  appellant: 

If  an  appeal  ii  taken  before  tbe  end  of  the 
term  si  which  the  decree  is  rendered,  no  form- 
al citation  is  necessary. 

Brown  V.  MeChnndi,  134  U.  S.  491  (81:  496). 

The  complainant  could  have  filed  the  bond 
In  this  court  even  after  a  motion  to  dismlw. 

ffHeiUg  V.  Edrington.  98  U.  S.  724  (84:  659); 
Drapers.  Davit,  103  U.  S.  870(36: 121);  Broian 
y.  McCenneU.  134  U.  S.  488  (81:  496). 

The  a[>pea1  taken  )n  open  court,  if  docketed 
here  In  time,  gives  this  court  Jurisdiction. 

i/eirtW  V.  miberl,  116  U.  8.  148  (29:  681). 

Tbe  appeal  was  taken  in  lime. 

Sage  v.  Central  R.  Co.  96  U.  8.  713  (M:  641)[ 
Bmperv.Ttara*.  108X1.8.370(26:1311;  Brai*. 
Am  t.  Ooehmne.  105  U.  S.  362  (36:  9^ 

Mr.  John  J.  Hornor,  lor  appellees; 

A  writ  of  error  is  not  brought,  wltbln  tfa« 
legal  meaning  of  the  term,  until  it  is  filed  la 
the  court  which  rendered  the  Judgment. 

BrookM  T.  NorrU.  63  U.  %.  11  (How.  207  (1«! 
666). 

The  service  of  a  writ  of  error  Is  the  lodging 
of  a  copy  of  same  in  the  clerk's  office  wber* 
tbe  recora  remains. 

U.  a.  V.  DaeAiel.  70  U.  8.  U  Wall.  701  (18: 
270);  MuBtina  w.  CaauoM,  78  U.  S.  «  Wall.  360 
(18: 812). 

Tbe  same  mle  must  apply  to  the  taking  of 
appeals. 

T/u  San  Rdro,  16  U.  8.  3  Wheat.  133  (4: 203). 

The  failure  to  sue  out  tbe  writ  of  error 
within  two  yeora  Is  Jurisdictional. 

Searborough  r.  Fargoud,  108  0.  S.  667  (27: 
834). 
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Mr.  Justice  Bradley  delivered  the  opiDion 
of  tbe  court: 

Tbis  was  a  bill  filed  by  the  appellants  on  tbe 
15tb  day  of  April,  1882,  to  set  aside  a  sale  of 
the  Arkansas  Central  Railroad^  made  by  tbe 
master  in  chancery  on  July  26»  1877,  under  a 
decree  rendered  in  tbe  District  Court  of  the 
[259]  United  States  for  the  Eastern  District  of  Ar- 
kansas, at  Helena,  on  the  17th  day  of  March, 
1877.  at  tbe  suit  of  the  Union  Trust  Company 
of  ]New  York  against  tbe  Railroad  Company, 
forecloeing  a  mortgage  executed  to  secure  cer- 
tain bonded  indebtedness. 

On  January  22,  1888,  a  final  decree  was 
entered  dismissing  the  bill  for  want  of  ^qulty. 
On  the  same  day,  to  wit:  January  22,  18^,  an 
appeal  to  this  court  was  prayed  for  and  allowed; 
but  it  was  never  prosecuted,  no  bond  being 
given,  no  citation  issued,  and  no  retum^-of  ^e 
record  being  made  to  this  court  at  the  ensuing 
term.  That  appeal,  therefore,  ceased  to  have 
any  operation  or  effect,  and  cannot  avail  tbe 
appellants.  Brooks  v.  Norris,  62  U.  8.  11 
How.  207  [18:  6661;  Steamer  Virginia  v.  West, 
60  U.  S.  19  How.  182  [15:  694);  Castro  y.  U,  £L 
70  U.  8.  8  Wall.  46  [18: 1681;  Mussina  v.  Cava- 
to9,  78  U.  8.  6  Wall.  856  [18:  8101;  OrigsbuY. 
PureeU,  99  U.  8.  605  [26:  864];  ITie  Tornado, 
109  U.  S.  110  [27:  874];  State  v.  Demarest,  110 
U.  8.  400  [28: 191];  Killian  v.  Clark,  111  U. 
8.  784  [28:  699]. 

On  the  22d  day  of  January,  1885,  exactly 
two  years  after  the  entry  of  the  decree,  a  petl- 
tk>n  tor  an  appeal  was  presented  by  the  solicit- 
or of  the.  complainant  to  Mr,  Justice  Miller 
and  allowed  by  him.  At  the  same  time  Justice 
Miller  signed  a  citation  to  the  defendants  to 
appear  in  the  8upreme  Court  of  the  United 
States,  at  the  then  next  term  thereof,  to  answer 
tbe  appeal.  A  bond  for  costs  in  the  sum  of 
one  thousand  dollars  was  also  at  the  same  time 
presented  to  and  approved  by  the  same  Justice. 
These  papers  were  not  presented  to  the  circuit 
court  nor  filed  with  tne  clerk  thereof  unto 
the  27th  day  of  January,  1885.  On  that  day 
the  following  order  was  made  and  ent^ied 
in  the  case,  to  wit:  "  Comes  N.  &  J.  Erb  and 
pray  tbe  court  to  enter  an  order  granting  to  the 
plamtiff  an  appeal  in  tbis  cause  to  the  8upreme 
Court  of  the  united  8tates,  which  motion  is 
deoied,  such  appeal  having  heretofore  been 
granted.  It  is  ordered  by  tbe  court  that  this 
entry  bear  date  as  of  January  22,  1885. 

*'  And  on  the  same  day  the  following  order 
was  entered  in  this  cause: 

"Comes  N.  &  J.  Erb,  attorneys  for  said 
plaintiff,  and  file  here  in  court  a  prayer  for 
appeal  to  the  8upreme  Court  of  the  United 
States,  and  the  allowance  of  said  appeal  by  Mr, 
IW]  JusUce  Miller  on  the  22d  day  of  January  1885; 
also  a  citation  signed  by  Mr.  Justice  Miller, 
and  bond  for  costs  approved  by  said  Justice. 
Which  prayer  for  appeal  to  the  Supreme  Court 
of  the  United  States,  and  tiie  allowance  of  said 
appeal  by  said  Justice,  is  as  follows: "  [then 
copying  the  petition  for  appeal,  the  allowance, 
citation  and  bond;  which  papers  were  endorsed 
"  Filed  Jan.  27.  1885.  Balph  L.  Goodrich, 
Clerk:'] 

This  is  all  that  li  shown  by  the  record  In 
regard  to  the  taking  of  the  appeal,  from  which 
it  appears  that  tbe  appeal  was  allowed  by  Jus^ 
tiee  Miller  on  the  last  day  on  which  an  appeal 
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could  be  taken,  but  was  not  presented  to  the 
court  below  nor  filed  with  the  clerk  until  five 
days  after  said  time  had  expired. 

The  language  of  the  statute  is  that  "No 
Judgment,  decree  or  order  of  a  circuit  or  dis- 
trict court,  in  any  civil  action  at  law  or  in 
equity,  shall  be  reviewed  in  the  supreme  court 
on  writ  of  error  or  appeal  imless  the  writ  of  error 
is  brought  or  the  appeal  is  taken  within  two 
years  after  the  entry  of  such  judgment,  decree 
or  order."  R.  8.  U.  8.  §  1006.  It  was  decided 
in  Brooks  v.  Mrris,  62  U.  8.  11  How.  204  [18: 
6661,  that  "  The  writ  of  error  is  not  brought,  in 
the  legal  meanhig  of  the  term,  until  it  u  filed 
in  the  court  which  rendered  4he  Judgment" 
And  CM^  Justice  Tan^,  speaking  for  the 
court,  said:  "It  is  the  filing  of  the  writ  that 
removes  the  record  from  the  inferior  to  the 
appellate  court,  and  the  period  of  limitation 
prescribed  by  the  Act  of  Congress  must  be  cal- 
culated accordingly.  The  day  on  whidi  the 
writ  may  have  been  issued  by  the  derk,  or  the 
day  on  which  it  is  tested,  are  not  material  in 
deciding  the  question."  This  decision  has  al- 
ways been  adhered  to.  See  Mussina  v.  Caws- 
tos,  78  U.  a  6  Wan.  866  [18:  810];  Searhor- 
ough  V.  Pargoud,  108  U.  8.  667  [27:  8241;  Pol- 
leys  T.  Bladk  Biver  Improvement  Co,  118  U.  8. 
81  j;28:  939]. 

The  same  rule  is  applicable  to  appeals  as  to 
writs  of  error.  8ection  1012  of  tne  Revised 
8tatutes  declares  that  "  Appeals  from  the  cir- 
cuit courts  and  district  courts  acting  as  circuit 
courts,  and  from  district  courts  in  prize  causes, 
sh&U  be  subject  to  the  same  rules,  regulations, 
and  restrictions  as  are  or  may  be  prescribed  in 
law  in  cases  of  error."  This  provision  applies 
to  the  time  within  which  appeals  may  be 
brought,  as  well  as  to  other  regulations  con- 
cerning them.  Th4  Ban  Pedro,  16  U.  8.  8 
Wheat.  182  [4:  2021;  ViUahoUm  v.  U,  8.  47  U. 
8.  6  How.  81  ri2:  8521;  Brandies  v.  Cochrane, 
106  U.  8.  282  [26:  989j.  An  appeal  cannot  be 
said  to  be  "taken"  any  more  than  a  writ  of 
error  can  be  said  to  be  "brouorht"  until  it  is» 
in  some  way,  presented  to  tbe  court  which 
made  the  decree  appealed  from,  thereby  put- 
ting an  end  to  its  iurisdiction  over  the  cause, 
and  making  it  its  duty  to  send  it  to  the  appel- 
late court.  This  is  done  by  filing  tbe  papers, 
viz.,  the  petition  and  allowance  of  appeal 
where  there  is  such  a  petition  and  allowance), 
the  appeal  bond  and  the  citation.  In  Brandies 
V.  Cochrane  it  was  held  that,  in  the  absence  of 
a  petition  and  allowance,  the  filing  of  the 
appeal  bond,  duly  approved  by  a  Justice  of 
this  court,  was  sufficient  evidence  of  the  allow- 
ance of  an  appeal,  and  was  a  compliance  with 
the  law  reqmring  the  appeal  to  be  filed  in  the 
clerk's  office. 

Of  course,  if  the  appeal  is  allowed  in  open 
court  and  entered  in  the  minutes,  no  further 
service  is  required.  But,  as  we  have  seen, 
even  such  a  mode  of  taking  an  appeal  (called 
in  the  civil  and  canon  laws  an  appeal  apud 
acta)  will  not  avail  unless  the  appeal  is  duly 
prosecuted. 

The  attempt  made  in  this  case  to  anticipate 
the  actual  time  of  presenting  and  filing  tbe 
appeal,  bv  entering  an  order  nunc  pro  tune, 
does  not 'help  the  case.  When  the  time  for 
taking  an  appeal  has  expired  it  cannot  be 
arrested  or  (»iled  back  by  a  simple  order  of 
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court.  If  it  could  be,  the  law  which  limits  the 
time  within  which  an  appeal  can  be  taken 
would  be  a  dead  letter. 

The  appeal  must  he  dismissed,  arid  each  party 
pay  its  own  coats. 


1315]  UNITED  STATES.  Appt,. 

«. 
THE  AMERICAN  BELL  TELEPHONE 

COMPANY. 

(See  8.  C.  Reporter's  ed.  31&-878.) 

Multifariousness— suit  to  annul  patent— suffl- 
ciency  of  the  allegations — as  to  fraud — suit 
brought  by  United  States— jurisdiction  of  cir- 
cuit court— power  of  courts  of  equity — the 
proper  relitf. 

1.  A  bill  is  not  multifarious  which  assails  two 

f patents,  issued  to  the  same  partr  and  which  relate 
o  the  same  subject  and  both  of  which  are  held  by 
the  same  defendant,  the  latter  patent  being  for  an 
improvement  upon  the  invention  of  the  earlier  one. 

2.  If  a  person  was  aware,  when  he  filed  his  specifi- 
cations, asserted  his  claim  and  procured  his  patents, 
that  the  same  matter  for  which  the  patents  were 
issued  had  been  previously  discovered  and  put  into 
operation  by  other  persons,  he  was  guilty  or  such  a 
fraud  upon  the  public  that  the  monopoly  which 
such  patents  grant  to  him  ought  to  be  revoked  and 
annulled. 

8.  It  is  not  necessary,  in  stating  the  facts  which 
constitute  a  fraud,  where  reliei'  is  sought  in  a  bill  in 
equity,  that  all  the  evidence  which  maybe  adduced 
to  prove  that  l^ud  should  be  recited  in  the  bill. 

4.  It  is  sufficient  if,  in  such  bill,  the  main  facts  or 
Incidents  which  constitute  the  fraud  be  fairly  stated, 
BO  as  to  put  the  defendant  upon  his  guard  and  ap- 
prise him  of  what  answer  may  be  required  of  him. 

5.  A  bill  which  charges  that  the  patentee  knew  he 
was  not  the  first  inventor,  and  that  his  efforts  to 
procure  the  patent  were  fraudulent,  because  he  was 
aware  that  ne  was  obtaining  a  patent  to  which  he 
was  not  in  law  or  m  equity  entitled,  sufficiently  al* 
leges  the  fraud  in  procuring  the  patent. 

6.  Such  a  bill  is  sufficient,  on  demurrer,  if,  taken 
as  true,  there  is  enough  in  it  to  establish  the  fraud 
in  the  procurement  of  the  patent  and  to  justify  its 
cancellation  or  rescission  if  the  court  has  jurisdic- 
tion to  do  so. 

7.  The  Circuit  Ck)urtB  of  the  United  States  have 
jurisdiction  in  suits  brought  by  the  CJnited  States  to 
set  aside  and  cancel  patents  for  inventions— for 
frauds  committed  by  the  parties  to  whom  they  were 
Issued. 

8.  Ck)urts  of  equity  have  the  right  to  annul  and 
set  aside  contracts  or  instruments  obtained  by 
fraud,  to  correct  mistakes  made  in  them  and  to  re- 
quire their  cancellation. 

0.  The  only  authority  competent  to  set  a  patent 
aside  or  to  annul  it,  isvested  in  the  judicial  depart- 
ment of  the  Government;  and  this  can  only  be 
effected  by  proper  proceedings  taken  in  the  Courts 
of  the  United  States. 

10.  Congress  did  not  intend,  by  giving  to  private 
individuals  the  right  to  set  up  by  way  of  defense  to 
an  action  for  inlrlngement  of  a  patent  that  the 
patentee  had  surreptitiously  obtained  the  patent,  or 
that  he  was  not  the  first  inventor,  etc.,  to  supersede 
the  affirmative  relief  to  which  the  United  States  is 
entitled  to  obtain  a  cancellation  of  a  patent  ob- 
tamed  from  it  by  fraud. 

[No.  846.] 
Argued  Oct.  9, 10, 1888.  Decided  Nov.  12,  1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Massachusetts,  sustaining  a  demurrer  and  dis- 
missing a  suit  in  equity  to  declare  void  and  re- 
call two  patents  for  inventions.    Bevcrsed, 
Reported  below,  32  Fed.  Rep.  691. 
The  facts  are  stated  in  the  opinion. 
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Messrs.  A.  O.  Thurman*  Jefferson 
Chandler,  Special  Assistant  U.  S.  Atty.,  6* 
A.  Jenks,  Solicitor  Gen.,  JEppa  Hunton,  SpeO' 
ial  Assistant  V.  8.  Atty.,  and  Chas.  S.  Whii- 
man.  Special  V.  8.  Atty.,  for  appellant. 

Points  and  authorities  from  the  brief  of 
Messrs.  Eppa  Hunton  and  Jefferson 
Chandler,  Special  Assistant  United  States 
Attorneys,  for  appellant: 

The  Government  may  sue  to  cancel  a  patent 
for  land. 

IT.  S.  V.  San  Jacinto  Tin  Co.  1?>5  U.  8.  285 
(31 :763). 

The  grant  of  a  patent  for  an  invention  is  the 
grant  of  property,  no  less  pecuniarily  valuable 
to  the  patentee  than  the  grant  of  a  patent  for 
land. 

Gayler  v.  WiMer,  51  U.  S.  10  How.  494 
(13:511);  Brown  v.  Dudiesne,  CO  U.  8. 19  How. 
195  (16:599). 

The  grant  of  a  patent  for  an  invention  re- 
sembles a  contract  between  the  United  States 
and  the  inventor. 

Atty-Oen.  v.  Rumford  .Chemical  Works^  ^ 
Pat.  Off.  Gaz.  1062;  McKeeter  v.  U.  S.  14  Ct 
CI.  396;  Butcher's  Union  Slaughter- House  Co, 
▼.  Crescent  City  Co.  Ill  U.  8.  762  (28:588);  U. 
S.  v.  Cunning,  18  Fed.  Rep.  511;  Mowry  ▼• 
Whitney,  81  U.  8.  14  Wall.  434  (20:858). 

The  Government  acts  for  the  public,  in  suing 
to  repeal  a  patent  fraudulently  procured. 

What  contracts  with  the  government  are 
void. 

Smelting  Co,y.  Kemp,  104  U.  8.  636  (26:876). 

If  government  oflBcers  have  acted  on  errone- 
ous interpretations  of  their  powers,  they  have 
acted  without  jurisdiction,  and  their  action  ia 
void: 

Grant  v.  Raymond,  81  U.  8.  6  Pet.  21S 
(8:376);  Windsor  v.  McVeigh,  93  U.  8.  283 
(23:917). 

Bill  in  equity  has  grown  in  practice  to  be  a 
substitute  for  scire  facias. 

Mowry  v.  Wfiitney,  81  U.  8.  14  Wall.  434 
(20:858). 

A  8tate  may,  without  express  provision^ 
maintain  in  its  corporate  name  actions  to  en» 
force  its  rights  and  redress  its  injuries. 

2nd.  V.  Woran,  6  Hill,  38;  People  v.  Assessors 
of  Waiertown,  1  Hill,  620;  Delaficld  v.  HI.  a 
&11.  162;  Angell  &  Ames,  Corp.  ^§  369,  370; 
17.  8.  V.  Bank  of  the  Metropolis,  40  U.  8.  15 
Pet.  401  (10:783). 

No  statute  is  necessary  to  authorize  the 
United  States  to  sue  in  such  a  case. 

The  right  to  sue  is  independent  of  statute. 

Cotton  V.  U.  8.  62  U.  8. 11  How.  231  a3:676); 
Dugan  v.  U.  8.  16  U.  8.  3  Wheat.  181  (4:364); 
8tory,  Const  §  1674;  Spear,  Law  of  Fed.  Ju- 
diciary, 101;  Cooley,  Cfonst,  Lim.  15;  High, 
Extra.  Legal  Rem.  §§  692,  593;  Foster,  Scire 
Facias.  12,  228. 

That  right  in  the  €k)vemment  in  this  class  of 
cases  has  not  been  repealed. 

Tobin  V.  Beg.  14  C.  B.  N.  8.  505;  Chitty^ 
Prerogatives  of  the  Crown,  266,  383;  Bex  ▼. 
0>pland,  Hughes,  204;  Broom,  Legal  Maxims^ 
58;  Sedgwick,  Stat.  &  Const.  Law,  395;  U.  8L 
V.  Hoar,  2  Mason,  314. 

The  fact  that  Congress  has  permitted  by 
statute  certain  defenses  to  be  made  to  a  patent 
by  a  private  person,  when  sued  in  an  action  f  ot 
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faifringenient,  cannot  be  construed  to  abridge 
the  power  or  ri^rht  of  the  Gk>vernment  to  sue. 

Foster,  Scire  Facias,  245,  251,  369. 

The  Government's  remedy  to  repeal  the 
patent  covers  nound  and  reaches  results  which 
are  not  covered  and  cannot  be  reached  in  private 
litigation. 

Foster,  Scire  Facias,  248;  Arkwright  v.  Mor- 
daunt,  Dav.  Pat.  Cas.  69;  Arkwright  v.  Night- 
^£0^,  Id.  87. 

The  Government  had  no  power  to  cxant  a 
patent  giving  an  exclusive  privilege  to  Mr.  Bell 
to  enjoy  the  invention  of  another. 

ThomaB  V.  Waters,  Hardr.  448,  448. 

Nor  did  it  have  power  to  make  a  grant  in  vi- 
olation of  any  law  of  the  land  (2  Roll.  Abr.  164) 
or  injurious  to  vested  rights. 

Bex  V.  Butler,  8  Lev.  220;  Walker,  Patents, 
§  178,  p.  127. 

A  court  of  equity  will  set  aside  the  patent  if 
the  law  has  not  been  correctly  expounded  and 
applied. 

Rexv,  Wilkes,  4  Burr.  2589;  Tick  Woy,  Hop- 
kins, 118  U.  8. 869  (80:226);  i>yw«v.  Hooeer,  61 
U.  S.  20  How.  80  (16:844);  2  Wliart.Ev.  §S  794. 
796;  Windsor  v.  Mc  Vdgh,  93  U.  S.  282  (23:917). 

There  is  nothing  in  the  objection  that  the  ac- 
tion here  instituted  has  not  been  earlier  pros- 
ecuted. 

Broom,  Legal  Maxims,  50,  and  cases  there 
cited;  Bacon,  Abr.  7th  ed.  title.  Prerogative,  E. 
6;  Sedgwick,  Stat  &  Const.  Law,  106. 

The  objection  to  the  bill,  that  it  does  not  state 
the  evidence  upon  which  the  case  is  to  be  made 
by  the  Government,  is  without  force. 

Story,  Eq.  PI.  g§  28, 252;  St.  Louis  v.  iTwapp 
Oo.  104  U.  8.  658  (26:883). 

Recitals  preliminary  to  the  statement  of  the 
facts  upon  which  the  Government  asks  a  judg- 
ment setting  aside  the  patents  described  m  the 
bill  cannot  t>e  made  the  subject  of  a  demurrer. 

1  Dan.  Ch.  Pr.  849. 

The  defendant's  demurrer  is  bad  on  its  face, 
and  must  be  overruled.  It  is  too  general  and 
confused;  it  is  a  demurrer  to  the  whole  bill,  and 
it  is  also  a  demurrer  to  separate  and  distinct 
parts  of  the  bill  for  and  upon  like  grounds. 

Story,  Eq.  P1.J§  442-444;  Dan.  Ch.  Pr.  584; 
Brandon  Mfg,  Co,  v.  Prime,  14  Blatchf.  871; 
Heathy.  ErieB,  Co.  8  Blatchf.  412;  Livingston 
v.  J^orp,  84  U.  8.  9  Pet  682  (9:255);  Atwill  v. 
Ferrett,  2  Blatchf.  43;  Devonmer  v.  Newenham, 
8  Sch.  &  Lef.  199. 

In  order  to  procure  a  ludgment  of  cancella- 
tion of  the  patents,  the  United  States  must  be 
plaintiff  in  an  action  for  that  purpose. 

Gibson  v.  Ingo,  6  Hare,  112;  Mitford,  Eq.  PI. 
127.  128;  Story,  Eq.  Jur.  §  708,  note  1. 

The  bill  shows  on  its  face  that  the  Attorney- 
General  authorized  suit  to  be  brought 

U.  8.  V,  Throckmorton,  98  U.  8.  61  (25:93); 
Doughty  v.  West,  6  Blatchf.  483. 

The  following  are  the  points  and  authorities 
from  the  brief  filed  by  Mr.  Jenks,  SoUdtor- 
Oen.,  for  the  appellant: 

The  bill  is  not  multifarious  in  that  it  joins 
allegations  and  prayers  for  relieif  in  respect  of 
two  patents. 

2  Bouv.  Law  Diet.  261;  Story,  Eq.  PI. 
g|  271,  271  a;  Cooper,  Eq.  PI.  182;  Mitford,  Eq. 
PI.  (by  Jeremv)  181;  Adams,  Eq.  809,  810; 
Campbell  v.  Mdekay,  1  Myl.  &  0.  617:  Atty-Oen. 

US  U.  & 


V.  Cradoek,  8  Myl.  &  C.  94;  Gaiiies  v.  Maus^ 
seaux,  1  Woods.  118;  Bedsole  v.  Moni'oe,  5  Lred. 
Eq.  817;  Case  v.  Bedfield,  4  McLean,  527; 
Nourse  v.  AUen,  4  Blatchf.  877;  Oamewell  Firs 
Alarm  Teleg.  Co.  v.  ChiUicothe,  7  Fed.  Rep. 
354;  Walsham  vt  Stainton,  1  DeG.  J.  &  8.  691; 
Am,  Bell  Teleph.  Co.  v.  Spencer,  8  Fed.  Rep. 
509;  Gaines  v.  Chew,  48  U.  8.  2  How.  642 
(11:411);  Seymour  Y.  asb<nme,  78  U.  8. 11  Wall. 
584  (20:85);  Bates  v.  Coe,  98  U.  S.  48 
(25:74). 

The  second  general  eround  of  demurrer  is 
equivalent  to  a  denial  of  any  power  in  any  de- 
partment of  the  Government  to  cancel  or  de- 
clare void  a  patent  for  an  invention  issued  ac- 
cording to  the  forms  of  law.  A  patent  for  an 
invention  is  a  grant 

2  Bouv.  Law  Diet.  879. 

It  is  a  franchise. 

8  Kent  Com.  458. 

It  is  defined  at  common  law,  to  be  a  branch 
of  the  King's  prerofirative. 

2  Bl.  Com.  87. 

It  is  property  of  value. 

Gaf/ler  v.  Wilder,  51  U.  8.  10  How.  494 
(13:511);  Broim  v.  DucJiesne,  60  U.  8. 19  How. 
195  (15:599). 

The  only  property  right  the  inventor  has  is 
created  by  the  grant  The  power  to  make  the 
grant  is  contained  in  the  Constitution. 

Const  art  1,  §  8,  cl.  8. 

A  sovereign  has  a  right  to  all  the  remedies  to 
redress  wrongs  in  the  courts  that  a  citizen  has 
and,  in  addition  thereto,  the  rights  and  privi- 
leges that  are  incident  to  sovereignty — all  of 
which  are  held  in  trust  in  common  for  the  peo- 
ple. This  suit  is  maintainable  on  both  these 
grounds. 

Pa.  V.  Wheeling  db  B.  Bridge  Co.  54  U.  8.  18 
How.  563  (14: 268). 

The  right  of  the  Government  to  bring  the 
suit,  and  the  power  of  the  United  States  Courts 
to  adjudge  is  sustained  by  an  almost  uninter- 
rupted course  of  judicial  decisions  in  England 
and  in  the  United  States. 

4  Coke,  Inst  p.  87;  2  Bl.  Com.  259,  281 ;  Atty- 
Gen.  V.  Vernon,  1  Vern.  277;  Bex  v.  Butler,  8 
Lev.  220;  Queen  v.  Aires,  10  Mod.  258,  354; 
Lord  Proprietary  v.  Jenings,  1  Har.  &  McH. 
92;  Atty-Gen.  v.  adcago  i  N.  W.  B.  Co.  85 
Wis.  425;  Atty-Gen.  v.  Albion  Academy,  52 
Wis.  479, 480;  U,  S.  v.  Gunning,  18  Fed.  Rep. 
511;  Mowry  v.  Whitney,  81  U.  8.  14  Wall.  489 
(20: 859);  C.  8.  v.  Stone,  69  U.  8.  2  WaU.  585 
(17: 767);  U.  S.  v.  Hughes,  52  U.  8.  11  How. 
568  (13: 816);  Jf^ld  v.  Seabury,  60  U.  8.  19 
How.  824  (15: 651);  Hughes  v.  U.  S.  71  U.  8 
4  WaU.  286  (18: 804);  U.  S.  v.  Tlirocknuyrton,  98 
U.  8.  61  (25:93);  IJ.  S.  v.  Minor,  114  U.  8.  233 
(29: 110);  Mahn  v.  Harwood,  U2  U.  8.  865  (28: 
669);  Doughty  v.  West,  6  Blatchf.  433;  Bubber 
Co,  V.  Goodyear,  76  U.  8.  9  Wall.  797  (19: 569); 
1  Op.  Atty-(Jen.  458;  4  Op.  Atty-Gen.  120;  Atty- 
Gen.  V.  Bumford  Chemical  Works,  2  Bann.  <& 
A.  299;  U.  8.  v.  San  Jacinto  Tin  Co.  125  U.  8. 
278(81:747). 

The  defense  of  laches  does  not  apply  to  suits 
brought  by  the  (Jovemment. 

U.  8.  V.  Eirkpatrick,  22  U.  8.  9  Wheat  785 
(6:208);  Dozy.  Postmaster- General,  26  U.  8.  1 
Pet  824  (7: 162);  Gaussen  v.  U.  8,  97  U.  8.  590 
(24: 1009);  U.  8.  V.  Minor,  114  U.  8.  238  (29: 
112). 
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In  the  application  of  principles,  equity  fol- 
lows the  law. 
Story,  Eq.  Jar.  18th  ed.  §§  18, 15, 19. 

Points  and  authorities  from  the  brief  of  Mr, 
Charles  S.  Whitman,  for  appellant: 

The  right  of  the  Sovereign  to  recall  a  fran- 
chise when  it  has  been  procured  by  fraud  or 
false  suggestion  has  never  been  denied. 

Perpigna  on  Patents,  Paris,  1882;  €termany, 
Law  of  July  1, 1877,  §  8;  Italy.  Law  of  1864, 
chap.  2;  Russia,  Code  of  Laws.  Vol.  XI,  part 
11, 1 8,  chap.  5;  Spain,  Law  of  July  80,  1878, 
g  8;  Austria,  Law  of  August  15,  1852,  §  6; 
Belgium,  Law  of  May  24, 1854,  art  26;  Tur- 
key, Law  of  the  20th  day  of  the  month  Rabia, 
1  A.  H.  1297,  §  4,  chap.  2;  Sweden,  Law  of 
May,  1884,  §  28. 

For  the  state  of  the  law  In  regard  to  the  re- 

rd  of  letters  patent  for  inventions  as  it  existed 
England  at  the  date  of  the  colonization  of 
this  country,  see: 

Atty-Oen.  v.  Vernon,  1  Vem.  277;  Bex  v. 
Butler,  8  Lev.  220:  2%«  (^ueen  v.  Aire$,  10 
Mod.  854;  Holroyd,  Patents,  published  in  1880, 
cites  4  Inst  72,  88;  8  Lev.  228;  6  Mod.  229; 
Bex  V.  Haine,  2  Cox,  Eq.  Cas.  235:  Bull.  N.  P. 
75.  76;  Dy.  197;  2  Saund.  72;  1  Ves.  Jr.  118; 
Beg,  V.  Arkwright,  Dav.  Pat.  Cas.  61;  2  Ventr. 
844;  10  Mod.  854.  See  also  Smith,  Patents,  80; 
Hands,  Patents,  16;  Godson,  Patents,  270; 
Dyer,  276;  Cory  ton,  Letters  Patent,  164. 

The  usual  proceeding  to  set  aside  letters  pa- 
tent in  England  has  been  by  scire  faeia$, 

Atty-Qen,  v.  Vernon,  1  Vem.  277,  869. 

But  it  seems  that  an  information  in  equity 
will  lie  at  the  suit  of  the  Crown  to  set  aside  let- 
ters patent  obtained  by  fraud. 

The  Magdalen  College  Caae^  11  Coke,  Rep. 
75  a. 

Grants  of  exclusive  privile^  in  inventions 
have  always  been  treated  by  the  courts  as  stand- 
ing on  the  same  footing  as  grants  of  land. 

Morgan  v.  Seaward,  Murphy  &  H.  55;  2 
Mees.  &  W.  544;  Drewry,  Patents,  4-7. 

The  law  as  above  set  forth  was  applied  in  the 
colonial  courts. 

Lord  Proprietors  v.  Oerard,  1  Harr.  &  McH. 
163,  189;  Maneitu  v.  Lawton,  10  Johns.  24. 

Since  the  orj^nization  of  the  Federal  Ck>v- 
emment  the  nght  to  annul  land  patents  im- 
properly issued  has  been  repeatedly  affirmed 
by  the  Executive,  Legislative  and  Judici^  De- 
partments of  the  Goverment. 

U.  8.  V.  Stone,  69  U.  S.  2  Wall.  525  (17: 765). 

The  judiciary  committee  of  the  Forty-Ninth 
Congress  reported  that  it  is  unquestioned  that 
tiie  supreme  court  has  decided  that  the  United 
States  had  full  authority  to  initiate  and  con- 
duct suits  to  cancel  and  annul  patents  for  land 
obtained  from  it  by  fraud,  misrepresentation, 
or  mistake. 

Cotton  V.  U,  8, 52  U.  S.  11  How.  229  (18: 675); 
U,  8.  V.  Hughes,  52  U.  S.  11  How.  552  (13: 809); 
Fieldy,  Seabury,  60  U.  S.  19,How.  828  (15: 650): 
U,  8.  V.  Stone,  69  U.  8.  2  Wall.  525  (17: 765);  tr. 
e,  V.  Minor,  114  U.  S.  228  (29: 110). 

Under  the  Act  of  1790  any  person,  whether 
a  patentee  or  not  might  apply  for  the  repeal  of 
a  patent. 

Steams  ▼.  Barrett,  1  Mason,  164;  Delano  v. 
Scott,  1  Gilp.  489;  Ex  parte  Wood,  22  U.  S.  9 
Wheat  608  (6: 171). 
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It  was  held  bv  Judge  Wallace  in  United 
States  V.  Qunmng,  18  Fed.  Rep.  511,  that 
there  is  no  distinction  between  letters  patent 
for  an  invention  and  for  land,  as  regards  the 
rights  and  remedies  for  vacating  them;  and  this 
was  affirmed  by  Wheeler,  J.,  in  22  Fed.  Rep. 
658,  and  28  Fed.  Rep.  668. 

In  England,  both  by  the  common  law  and 
the  Statute  of  Monopolies,  it  is,  and  always  has 
been,  the  essential  requisite  in  an  art  or  inven- 
tion which  is  made  the  subject  of  a  patent  that 
it  shall  be  new  at  the  time  the  patent  was 
granted. 

Darcy  v.  AOein,  11  Coke,  84;  CMhworkers 
of  Ipswich  Case,  Godb.  252;  Coke,  Third  Inst 
chap.  85,  p.  181;  Bacon,  Abr.  titles.  Monopoly 
and  Prerogative,  f.  4;  Shep.  Abr.  part  HI,  61; 
Hawk.  P.  0.  part  I.  chap.  79,  §  2;  Shaw  v. 
Cooper,  82  U.  S.  7  Pet  818  (8: 698);  Coryton, 
Patents,  41. 

In  Cartwright  v.  AmaU,2  Boe.  &  P.  48, 
cited  in  14  Yes.  181,  Lord  Eldon  said  that  pa- 
tents were  to  be  construed  as  bargains  between 
inventors  and  the  public 

Hindmarch,  250;  Neilson  v.  Harford,  Web. 
Pat  Cas.  841. 

The  only  appeal  that  can  be  taken  in  the  in- 
terest of  the  public  from  the  fraudulent  or 
erroneous  action  of  the  officers  of  the  Patent 
Office  is  that  which  is  being  pursued  by  the 
Government  in  this  case. 

In  England,  anyone  may  file  a  protest  against 
a  ^tent  being  granted. 

Hindmarch,  Patents,  515. 

The  English  Courts,  in  sustaining  proceed- 
ings to  cancel  letters  patent  for  inventions,  have 
always  treated  such  actions  as  on  the  same 
footing  as  those  for  avoiding  a  grant  of  land 
from  &e  Crown. 

Morgan  v.  Seaward,  1  Web.  Pat  Cas.  187. 

The  right  to  repeal  is  based  on  the  fact  that 
the  patent  deprived  the  citizen  of  a  right  or 
liberty  that  he  had  before. 

Hindmarch,  Patents,  235;  Drewry,  Patents, 
4;  Hughes  v.  U.  8.  71  U.  S.  4  Wall.  282  (18: 
303). 

The  case  of  the  Government  is  stronger  in 
repealing  a  patent  for  an  invention  than  m  re- 
pealing a  patent  for  land. 

Providence  Bubber  Co.  v.  Ooodyear,  76  U.  8. 
9  Wall.  788  (19:  566);  Coming  v.  Burden,  56 
U.S.  15  How.  270(14: 691). 

A  bill  in  chancery  will  lie  to  annul  a  patent 
obtained  by  fraud. 

U,  8,  V.  Frazer,  22  Fed.  Rep.  107. 

To  defeat  a  patent  on  the  ground  of  public 
use,  it  is  only  necessary  that  one  specimen  of 
the  thing  invented  should  have  bc^n  publicly 
used;  Consolidated  Fruit  Jar  Co,  v.  WHght,  94 
U.  S.  97  (24: 69);  and  it  is  onlv  necessary  to 
prove  Uiat  one  person  knew  of  the  use. 

Egbert  v.  Lippmann,  104  U.  S.  336  (26: 756). 

Defenses  which  may  be  set  up  in  an  in- 
fringement suit  offer  no  protection  to  the 
public. 

Tilghman  v.  Proctor,  102  U.  S.  708  (26: 279). 
Smith,  Patents,  30;  Perpigna,  Patents. 

A  patent  cannot  be  impeached  by  a  defend- 
ant in  an  infringement  siut  for  fraud  or  mia 
take  in  its  issue. 

Doughty  v.  West,  6  Blatchf .  429;  Celluloid  Mjg, 
Co.Y.  Ooodyear  Dental  Vulcanite  Co,  18  Blatdit 
275;  Moxcry  v.  Whitney,  81  U.  B.  14  Wall  484 
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(20: 8^;  FbiUr  t.  Lindsay,  3  Bann.  &  Ard. 
175;  17:  E  V.  Ck^aU,  21  Fed.  Rep.  818;  Qear 
V.  Orottenar,  1  Holmes,  215;  Orompton  v. 
J«*7Uip  JlftW»,  8  Fish.  Pat.  Cas.  547;  Proid' 
denee  Euhber  Co.  v.  Goodyear,  76  U.  S.  9  Wall. 
788  (19: 566);  PhUa,  W.d:B.B.  Co,  v.  Duhoii, 
79  U.  8.  12  Wall  47  (20: 265);  Seymour  v.  0$- 
Iwme,  78  U.  8. 11  Wall  516  (20:  88);  Eureka  C 
W,  M,  Co.  V.  BaiUiy  W.  df  W.  M.  Co.  78  U.  8. 
11  Wall.  488(20:209). 

A  patent  can  be  canceled  in  the  absence  of  a 
statute  auUiorizing  its  cancellation. 

Grant  v.  Baymond,  81  U.  8.  6  Pet.  218  (8: 
876). 

Meatr9,  E.  N.  JHc^LBrmoikt  Chauncey  Smith 
and  James  J.  Storrow,  for  appellee: 

Defects  of  form  in  the  patent  or  of  proced- 
ure in  procuring  it  cannot  raise  such  a  neces- 
sity or  such  an  equi^  as  will  support  this  .bill. 

Buiterworth  v.  U.  8.  112  U.  B.  50  (28:  656); 
Grant  v.  Raymond,  81 U.  8.  6  Pet.  218  (8: 876); 
Kansas  City  X.  A  8,  K.  R.  Co.  v.  Attorney-Gen- 
m-al,  118  U.  8.  682  (80: 281). 

If  the  patentee  is  the  meritorious  first  invent- 
or, Justly  entitled  under  the  law  (Bey.  8tat. 
4893),  there  is  no  equity  to  support  this  bill;  if 
he  is  not,  then  the  patent  is  void  in  an  infringe- 
ment suit. 

Mahn  y.  Barwood,  112  XT.  8.  854,  858  (28: 
665,  667);  Gardner  y.  Em,  118  U.  8. 191  (80: 
168);  I\>lk  y.  Wendal,  18  U.  8.  9  Cranch,  99 
(8: 669);  U.  S.  v.  Arredondo,  81 U.  8.  6  Pet.  714 
(8: 556). 

A  bill  must  allege  facts,  and  not  conclusions. 

DOUm  y.  Barnard,  88  U.  8.  21  Wall.  480(22: 
673);  LouistiUe  dbN.  R.  Co,v.  Palmes,  109  U. 
8.  244  (27: 922);  Govld  y.  JSvanstiUe  db  C.  R. 
Co,  91  U.  8.  526  (28:416);  Moshery,  St.  Louis, 
I  M,d8.R  Oo.  127  U.  8.  890  (82:249). 

The  plaintiff  must  rest  on  the  case  made  by 
the  general  frame  of  his  bill,  and  the  court 
cannot  inquire  what  other  grounds  of  relief  he 
might  haye  marshaled  some  of  his  facts  tosup- 
iwrt. 

Eyre  y.  Potter,  56  U.  8. 15  How.  42(14:592). 

A  public  power  which  touches  great  private 
Interests  must  be  exercised. 

Roek  Island  Co.  v.  U.  8.  71 U.  8.  4  Wall  485 
(18: 419);  ButtertDorth  v.  Ui  8.  supra. 

The  Jurisdiction  of  the  court  does  not  de- 
pend upon  the  relief  asked,  but  upon  the  relief 

Atchison  v.  Peterson,  87  U.  8.  20  Wall.  508 
(22: 414). 

Courts  of  eqnitv,  as  conrts,  do  not  sit  to  In- 
▼estifinte,  but  only  to  act;  and  if  they  cannot 
act  effectively  they  will  not  inquire. 

Marye  v.  Parsons,  114  U.  8.  828  (29: 206); 
U.  8.  v.  Union  Pae.  R  Co.  08  U.  8.  589  (25: 
1^. 

The  plaintiff  must  state  a  case  within  the  es- 
tablished rules  of  equity. 

Boot  y.  Bv.  Co.  105  tf.  8.  189  (26: 975);  Gray 
▼.  BrignofrdeOo,  68  U.  8. 1  Wall.  627  (17: 698); 
U.  8.  y.  Ginnet,  68  U.  8.  1  Wall.  690  (17: 677); 
Providenee  Rubber  Oo.  v.  Goodyear,  78  U.  8.  6 
WaU.  158  (18:  76^;  J^eufhaU  v.  Sanyer,  92  U. 
8.  766  (28:  Wi};  Gibson  y.  Chouteau,  80  U.  8. 
18  Wall.  92  (20: 584). 

This  hill  does  not  state  a  case  within  any  of 
the  recognized  heads  of  equity. 

A  contract  brought  into  court  for  cancella- 
tion may  be  enforced  by  a  cross  bill* 
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Camoehan  y.  Christie,  24  U.  8.  11  Wheat 
446  (6: 516);  Bradford  v.  Union  Bank,  54  U.  8. 
13  How.  57  (14: 49);  The  Siren,  74  U.  8.  7 
WalL  154  (19: 180);  Ths  Latfis,  77  U.  8. 10 
WaU.  15(19:875);  U.  S.y.  Union  Pae.  B.  Co. 
98  U.  8.  569,  607  (25: 143,  152). 

The  exercise  of  any  equity  power  is  limited 
by  the  ability  of  the  court  to  conclusively  de- 
termine all  the  controversy. 

Parrish  v.  Ferris,  67  U.  8.  2  Black,  606  (17: 
817;  Peirsoa  v.  KUiott,  81  U.  8.  6  Pet  95  (8: 
332);  Craig  y.  LeiUnsdarfer,  128  U.  8.  189  (81: 
114);  Orton  v.  Smith,  59  U.  8.  18  How.  268 
(15:893);  Vetterlein  v.  Barnes,  124  U.  8. 169, 
172  (31: 400):  Kerrison  v.  Steuart,  98  U.  8. 155, 
159  (23:848,  845);  Weals  y.  West  Middlesex 
Watenoorks  Oo.  1  Jac  &  W.  869:  Smith  y. 
Swormstedt,  57  U.  8. 16  How.  288,  808  (14: 942» 

U4o). 

A  bill  to  quiet  title  does  not  lie  unless  the 
right  of  the  plaintiff  has  been  established. 

Miles  V.  Caldu>ea,  69  U.  8.  2  Wall.  85  (17: 
755);  Stark  v.  Starr,  78  U.  8.  6  Wall  409  (18: 
926);  U.  8.  v.  Wilson,  118  U.  8.  89  (30: 112); 
Phcenix  L.  Ins.  Co.  v.  Bailey,  80  U.  8.  18  WaU. 
616  (20: 501);  Grand  Chute  v.  Winegar,  82  U. 
8. 15  WaU.  373  (21: 174);  HendHekson  v.  UinOa- 
ley,  58  U.  8.  17  How.  443  (15: 123);  Hapgood  v. 
Hewett,  119  U.  8.  226  (80: 869);  WiAliffe  v. 
Owings,  58  U.  8.  17  How.  47  (15:44);  HoUand 
V.  CJidllen,  110  U.  8.  15  (28: 52);  Frost  v.  SpiU 
ley,  121  U.  8.  552  (30: 1010);  Story  v.  Lif^ng- 
ston,  38  U.  8.  18  Pet  359,  875  (10: 200,  2()§, 
Shields  y.  Barrow,  58  U.  8.  17  How.  130,  189 
(15: 158,  160);  Kerrison  v.  SteuHirt,  93  U.  8. 155, 
159(23:843,845). 

No  ground  for  cancellation  is  stated.  Mis- 
take or  fraud  are  the  only  grounds  for  cancel- 
inffja  deed. 

Kerr,  Fraud  &  Mistake,  479;  Rooks  v.  Ken- 
sington, 2  Eay  &  J.  753;  Fowler  v.  Fowler.  4 
DeG.  A  J.  250;  SeUs  y.  SelU,  1  Drew  &  8. 42; 
Southern  Bevelopement  Oo.  v.  Silva,  125  U.  8. 
247  (31: 678);  Grymes  v.  Sanders,  98  U.  8.  55 
(28: 798);  Quinby  v.  Conlan,  104  U.  8.  425  (26: 
801);  Ming  v.  Woolfolk,  116  U.  8.  599,  602  (29: 
740,  741);  Slaughter  v.  Gerson,  80  U.  8.  18 
WaU.  879, 383(20: 627,  628);  Aitwood  v.  SmaU, 
6  CI.  &  P.  232. 

That  the  patent  is  void  for  fraud  alone  could 
not  prevaU  against  a  purchaser  without  notice. 

Fletcher  v.  Peek,  10  U.  8. 6  Cranch,  87,  138 
(3: 162, 177):  U.  A  y.  Minor,  114  U.  8.  289  (29: 
112);  CoL  Coal  d  L  Co.  v.  U.  8.  128  U.  8.  807 
(31: 182);  N.  0.  C.  d  B.  Co.  v.  Montgomery,  95 
U.  8. 16  (24: 846);  Calais  8.  B.  Co  v.  Scudder, 
67  U.  8.  2  Black,  872  (17: 282);  HotchMss  v. 
Nationals,  d  L  Bank,  88  U.  8.  21  Wall.  854 
(22: 645);  Graham  v.  Boston  J7.  d  K  R  Co. 
118U.  8.  161,  179(80:205). 

Lapse  of  time  and  change  of  circumstances 
disclose  a  want  of  equity  fatal  to  this  case. 

MeQuiddy  v.  Ware,  87  U.  8.  20  WalL  14  (22; 
658);  Rs  Broderiekfs  Will,  88  U.  8.  21  WaU. 
519  (22:605);  LockwoodY.  Cleveland,  20  Fed. 
Bep.  164;  Steams  y.  Btge,  48  U.  8, 7  How.  819. 
81^(12: 928, 982);  Moore  v.  Greene,  60  U.  8. 19 
How.  72  (15: 534);  Badger  y.  Badger,  69  U.  8. 
2  WalL  87,  94  (17:836,  838);  Harwood  y.  CTn- 
Hnnati  d  0.  A.  L.  R  Co.  84  U.  8.  17  WaU. 
78(21:558);  Marsh  Y.Whiimare,  88  U.  8.  21 
WalL  178  (22: 482);  Wood  v.  Carpenter,  101  U. 
8. 185, 140,  148  (25:807,  808,  m);LansdaleY. 
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amiih,  106  U.  8. 891  (27: 219);  U.  8,  v.  nroek- 
morton,  98  U.  8.  61,  70  (25: 93,  96);  U.  8,  v. 
Kirkpatrick,  22  U.  8.  9  Wheat.  785  (6:203); 
Gibbons  v.  U.  8.  75  U.  8.  8  WalL  269  (19: 453); 
Hart  V.  U.  8.  95  U.  8.  816(24: 479),  and  cases 
cited;  Oaussen  v.  U.  8,  97  U.  8.  584  (24: 1009); 
U.  8.  V.  Thompaan,  98  U.  8.  486  (25: 194i; 
Minturn  v.  U,  S,  106  U.  8.  437  (27: 208);  U.  Js. 
V.  Bank  of  Metropolis,  40  U.  8.  15  Pet.  877(10: 
774). 

The  facts  of  this  case  are  fatal  on  a  general 
demurrer  for  want  of  equity. 

Lanadaie  y.  Smith,  and  Harwood  v.  J?.  0?. 
9Upra;  McQuiddy  v.  Fare,  87  U.  8.  20  Wall. 
14,  19  (22:811,  812);  Badger  ^r,  Ba^er,e>9  U. 
8.  2  Wall.  94  (17: 837);  Bouman  ▼.  TTo/fAen,  42 
U.  8.  1  How.  189(11:97);  ifc^ni^At  v.  Tayfcr. 
42U.8. 1  How.  168(11:88);  Goddeny,  Kimmell, 
99  U.  8.  201  (25: 431);  8peidd  v.  Hennci,  120 
U.  8.  877  (30: 718);  Richards^.  MackaU,  124 U. 
8.  183  (31: 396);  Brent  v.  fianA;  <jf  Washington, 
85  D.  8. 10  Pet.  596  (9:547);  17.  5.  v.  Throek- 
morton,  98  U.  8.  61  (25: 98);  iJ.  I.  v.  Jfaw.  40 
U.  8. 15  Pet.  283.  273  (10: 721.  786). 

Facts  which  will  not  affirmatively  establish 
the  defendant's  right  will  often  leaa  equity  to 
leave  the  subject  to  the  ordinary  litigation. 

Bein  v.  Eeath,i7\J.  8.  6  How.  228  (12:416); 
WiUard  v.  Tayloe,  75  U.  8.  8  Wall.  557  (19: 
601/,  King  Y.Daniel,  1  Carpmael,  PatCas.  453; 
1  Brodix,  Pat.  Cas.  392;  Grant  y,  Raymond,  31 
U.  8.  6  Pet.  218  (8: 876);  Howe  v.  Underwood, 
1  Fish.  Pat.  Cas.  162. 

Judges  should  not  be  officious  to  destroy  a 
patent  which  in  fact  gave  a  great  invention  to 
the  world. 

United  Tel,  Co.  v.  Harrison,  Ck>odeve,  Pat. 
Cas.  484;  Hinks  y.  Sqfetp  Lighting  Go.  L.  R.  4 
Ch.  Div.  607. 

Equity  never  interferes,  to  trv  questions 
which  ordinary  litigation  can  decide. 

Jiarquez  v.  IfHrine,  101  U.  8.  478  (25: 800); 
U.  8.  V.  Atherton.  102  U.  8.  372  (26: 213); 
Smia  v.  Ely,  56  U.  8.  15  How.  143  (14: 686); 
Louistfille  d  ilT.  R.  Co,  v.  Palmes,  109  U.  8. 
244  (27: 922);  King  v.  GaUun,  109  U.  8.  99, 
101  (27: 870);  Ah  Kow  v.  Nunan,  5  Sawy.  560; 
Brown  v.  riper,  91  U.  8.  87  (23: 200);  Terhune 
▼.  Phillips,  99  U.  8. 592  (25: 293). 

The  court  knows  the  fact  that  there  has  been 
fierce  litigation  about  this  patent  and  the  re- 
sults of  it  The  records  of  this  court  are  full 
of  such  instances  of  judicial  notice. 

Smith  v.  Elg,  56  U.  8. 15  How.  137(14;  634); 
Gregg  v.  Tesson,  68  U.  8.  1  Black,  151  (17: 74); 
Pensaeola  Teleg,  Co,y,  Western  Union  Teleg.  Co, 
96  U.  8.  1  (24: 708);  U,  8.  v.  Union  Pac.  R  Co. 

98  U.  8.  569  (25: 148);   8inkiiw  Fund  Cases, 

99  U.  8.  700  (25: 496);  Wads  v.  Walnut,  105  U. 
8.  1  (26: 1027),  Gilson  v.  Dayton,  123  U.  8.  59 
ffil;  74);  CrowY.Os^ard,  119  U.  8.  215  (30: 388); 
JVtfw  Hampshire  v.  Louisiana,  108  U.  8.  76  (27: 
656;  La.  v.  Jumel  and  EUiott  v.  Wiltz,  107  U. 
S.  711  (27: 448). 

The  court  takes  notice  of  matters  of  public 
knowledge. 

Louisville  4b  N.  R  Co.  r.  Palmes,  109  U.  8. 
244  (27: 922). 

Whether  two  papers  describe  the  same  in- 
vention is  a  question  the  court  will  decide  on 
demurrer. 

Powder  Co.  v.  Poioder  Works,  98  U.  8. 126 
(26:77). 
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The  power  invoked  does  not  exist  in  the  ex- 
ecutive department  nor  in  the  circuit  courts. 

Osbom  V.  Bank  of  U.  8.  22  U.  8.  9  Wheat 
738  (6: 204);  Keokuk  Northern  Line  Padcet  Co. 
V.  Keokuk,  95  U.  8.  80,  85  (24: 877, 380);  Huse 
V.  Gloi3er,  119  U.  8.  543  (30:487);  U.  8.  v.  StaU 
AiwA;,  96  U.  8.  80(24:647). 

No  subject  could  in  any  way  assail  a  royal 
grant 

DarcuY.  Allein,  11  Coke,  84, 

The  King  had  a  prerogative  to  recall  the 
grant,  and  the  power  to  do  this  was  usually  re> 
served  in  each  patent 

Hindmarch,  62.  481. 

The  ultimate  cancellation  depended  upon  the 
royal  will.  No  court  whatever  had  power  in 
England  to  issue  such  a  scire  facias.  It  issued 
only  by  royal  command. 

Hindmarch.  881-S,  710,  715,  728.  729,  Byn- 
ner  Y.  Reg.  9  Q.  B.  N.  8.  523;  The  Magdalen 
College  Case,  11  Coke,  74;  L^afs  Case,  10  Coke» 
113. 

A  le^lative  grant  cannot  be  impeached  in 
court  for  fraud  or  misrepresentation  in  pro- 
curing it,  or  on  the  ground  of  forfeiture. 

The  MaaweU  Land  Grant  Case,  121 U.  S.  825 
(30: 949);  8t.  Louis  L  M.&8.RC0.  v.  McGu, 
115  U.  8.  469  (29:446);  Amson  v.  Murphy,  100 
U.  8.  238  (27: 920);  MeMicken  v.  U.  S.VIV.S. 
204(24:947);  FarnsworthY.  Minn,  d  Pae.  R. 
Co.  92  U.  8.  49  (28:  530);  8ehulenberg  y.  Har- 
riman,  88  U.  8.  21  WsOl.  44  (22:551);  Fletcher 
V.  Peek,  10  U.  8.  6  Cranch,  87  (3: 162);  Hind- 
march, Patents,  884. 

We  can  find  no  trace  of  a  bill  in  eqmfrj^  to 
cancel  a  patent  for  an  invention  in  any  of  the 
English  books. 

Attorney-General  y.  Vernon^  1  Vem.  877; 
R^.  V.  Prosser,  11  Beav.  806. 

This  court  has  yigorouslv  set  ita  face  againat 
the  judicial  implication  of  remedies — ^putica- 
larly  sovereign  remedies. 

Evans  v.  Jordan,  18  U.  8.  9  Cranch,  199  (3: 
704);  Rees  v.  Watertown.  86  U.  8.  19  WalL  107 
(22: 72);  HHne  v.  Levee  Comrs.  86  U.  8. 19  WaD. 
656(22:223);  Thompson  y.  Allen  County,  115  U. 
8.  550  (29: 472);  The  Credit  MobUier  Case,  98 
U.  8.569(25:143). 

The  ordinary  litigation  is  sufficient  here. 

Tilghman  v.  Proctor,  102  U.  8.  708  (26:  279); 
MiteheU  v.  Tilghman,  86  U.  a  19  Wall.  287  (^: 
125);  IngersoU  v.  Turner,  7  Fed.  Rep.  859;  U. 
8.  Stamping  Co.  y.  King,  Id.  860;  BSm  PlarU 
Wood,  22  U.  8.  9  Wheat.  608  (6: 171). 

Courts  do  not  possess  this  prerogative  power 
in  the  absence  of  legislation.  The  sole  power 
about  patents  for  inventions  waa  given  to  Con- 
gress. 

Hamilton  y.  DiUin,  88  U.  8.  21  WaU.  74  (22: 
528);  Rees  v.  Watertown,  86  U.  8.  19  Wall.  12d 
(22:76);  Butterworth  v.  U.  8.  112  U.  8.  50  (28: 
656);  The  Floyd  Acceptances,  74  U.  8.  7  WalL 
676  (19: 178);  U.  8.  v.  Union  Poe.  R.  Co.  98 
U.  8.  569  (25: 143);  Bank  of  Columbia  v.  Oke^, 
17  U.  8.  4  Wheat  285  (4: 559);  Maryland  y. 
Baltimore  d  0.  R  Co.  89  U.  8.  22  Wall.  X\% 
(22: 714). 

A  court  of  equity  cannot  create  a  remedy 
without  the  authority  of  law. 

BeesY.  Watertown^  86  U.  8.  19  WalL   123 
(22:77);  U.  8.  v.  Union  Pac.  J2.  Cb.  91 U.  a  7» 
23:224):  Kohl  v.  U.  8.  91  U.  a  367  (23:449); 
^   8.  V.  Great  FaUs  Mfg.  Co.  112  U.  a  61ft 
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<28:84«);  Miss,  d Run Riwr  Boom  Ch.  r.  Pat- 
terson, 98  U.  8.  408  (25:206). 

No  prerogative  or  sovereign  powers  can  be 
exercised  by  the  circuit  courta  tinder  the  Ju- 
didary  Act,  nor  unless  specially  conferred. 

Seine  v.  Leeee  Comrs.  86  U.  8.  19  Wall.  655 
mi  223);  Ex  parte  Vallandigham,  68  U.  8.  1 
Wall.  248  (17: 589);  Wisccmsin  v.  Pelican  Ins. 
Co,  127  U.  8.  265(82:289);  OeorgetauDnv,  Alex- 
andria Canal  Co.  87  U.  8.  12  Pet  91  (9:1012); 
JrtDin  V.  Dixion,  50  U.  8.  9  How.  27  (18:88); 
Milkrv.  Kerr,  20  U.  8.  7  Wheat.  1  (5:881); 
DwBenport  v.  Dodge  Co.  105  U.  8.  242  (26: 1020); 
Boot  V.  Lake  Siwre  A  M,  8.  R.  Co.  105  U.  8. 
189  (26: 975);  Pa.  v.  Wheeling  d  B.  Bndge,  54 
U.  8. 18  How.  518,  559  (14:249.  266);  U.  8.  v. 
Union  Pac.  R.  Co.  98  U.  8.  569  (25: 143);  Got- 
ion  V.  V,  8.  52  U.  8.  11  How.  229  a8:675). 

In  United  States  y.  Hughes,  52  U.  8.  11  How. 
552,  568  (18: 809,  816),  this  court  decided  that  it 
could  not  cancel  a  patent  except  on  the  footing 
of  relief  to  a  property  owner. 

8ee  U.  6.  v.  Sehurz,  102  U.  8.  896  (26: 167); 
U.  8.  y.  Beebe,  127  U.  8.  888  (32: 131). 

The  Judiciary  Act  does  not  confer  upon  the 
•courts  all  those  sovereign  powers  which  could 
be  exercised  through  the  judiciary. 

U.  8.  V.  Union  Pae.  R.  Co.  98  U.  8.  569 
(26: 148). 

€k>veming  power  cannot  be  used  by  the 
courts  without  an  express  grant. 

People  V.  IngersdU,  58  N.  Y.  1;  Atty-Oen,  v. 
Utiea  Ins,  Co.  2  Johns.  Ch.  871;  Wheeler  y. 
Smith,  50  U.  8.  9  How.  55  (13:44);  FontainY, 
Batenel,  58  U.  8.  17  How.  869  (15-  80);  Wiscon- 
sin Y,  Pelican  Ins.  Co.  127  U.  8.  265  (82: 289); 
Pa.  Y,  Wheeling  d  B.  Bridge,  54  U.  8. 18  How. 
M8  (14: 249). 

The  Cy  pres  Prerogative. 

No  feaeral  court  has  this  power  In  any  form 
for  a  grant  of  the  broadest  equity  powers  does 
not  confer  it 

P7iila.  Baptist  Asso.  v.  Hart,  17  IT.  8.  4 
Wheat  1  (4:499);  Wheeler  v.  Smith,  50  U.  8.  9 
How.  55  (13:44);  Vidal  y.  Oirard,  48  U.  8.  2 
How.  127  (11:2()5);  FontainY,  Ravenel,  58  U. 
e.  17  How.  369  (15:80);  /Vrtn  v.  Carey,  65  U. 
8.  24  How.  465  (16:701);  Russell  v.  Allen,  107 
U.  8.  163,  169(27-897.  899). 

The  fact  that  the  extensive  legislation  about 
patents  does  not  confer  the  power,  forbids  it. 

Bowman  v.  Chicago  d  N.  W.  R.  Co,  125  U. 
S.  465  (814700);  EzparU  Ycurhrmgh,  110  U.  8. 
«52  (28: 274). 

When  Congress  has  acted  by  the  Judiciary 
Act,  then  the  supreme  court  has  what  power 
that  Act  confers  and  no  more. 

Ex  parte  Cordon,  66  U.  8.  1  Black,  508 
<17: 184);  Expa/rU  McCardU,  74  U.  8.  7  WaU. 
506  (19: 264). 

As  to  relations  of  the  war  powers  of  the  Ex- 
ecutive to  legislation,  see: 

Mechanics  Bank  v.  Union  Bank,  89  U.  8.  22 
Wall.  276,  295,  297  (22:871.  872,  878);  Ham- 
ilton V.  IHllin,  88  U.  8.  21  Wall.  78  (22: 628); 
.©r  parte  Milligan,  71  U.  8.  4  Wall.  2  (18: 281); 
Brown  v.  U  8.  12  U.  8.  8  Cranch,  110  (3: 504); 
Conrad  v.  Waples,  96  U.  8.  279  (24: 721). 

The  exercise  of  sovereign  powers  in  court 
does  not  belong  to  the  Executive. 

U.  A  T.  McLemore,  45  U.  8.  4  How.  286 
(11:977);  The  Davis,  77  U.  8.  10  Wall.  15 
<19: 875);  Case  v.  Terrell,  78  U.  8. 11  Wall.  199 
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20: 184);  Carr  v.  U.  8.  98  U.  8.  438  (25: 209); 
^.  8,  Y.  Lee,  106  U.  8.  196  (27: 171);  U.  8.  v. 
Hudson,  11  U.  8.  7  Cranch,  82  (8:259). 

The  same  rule  of  the  necessity  of  legislation 
for  the  exercise  of  prerogative  powers  applies 
even  to  the  action  of  one  of  the  Houses  of  Con- 
gress. 

KUboum  y.  Thompson,  108  U.  S.  168 
(26:877). 

8peciflc  legislation  about  patents  has  forbid- 
den this  suit 

Bowman  v.  Chicago  d  if.  W.  R.  Co.  125  U. 
8.  465  (81: 700);  tJooley  v.  P<yrt  Wardens,  53  U. 
8.  12  How.  299(18: 996);  Mobile  Co.  v.  KimhaU, 
102  U.  8.  691  (26: 288);  Shaw  v.  Cooper,  82  U. 
8.  7  Pet.  818  (8: 698);  Butterworth  v.  U.  8.  113 
U.  8.60(28:656). 

The  legislation  of  1790  and  179S. 

The  decisions  under  these  statutes  about  the 
power  to  cancel  were  the  following: 

Grant  v.  Raymond,  31  U.  8.  6  Pet  218 
(8: 876);  Ex  parte  Wood,  22  U.  8.  9  Wheat.  603 
(6: 171). 

Butterworth  v.  U.  8. 112  IT.  8.  50  (28: 656), 
establishes  the  rules  which  govern  all  ques- 
tions of  power  in  the  administration  of  the 
patent  svstem. 

The  following  cases  contain  all  the  Judicial 
expressions  on  the  subject: 

Providence  Ruther  Co.  v.  Ooodyear,  76  XJ.  8. 
9  WaU.  811  (19: 589);  Mou^ry  v.  Whitney,  81 U. 
8.  14  Wall.  620,  484  (20: 860.  868):  Miss.  v. 
Johnson,  71  U.  8.  4  Wall.  500  (18: 441);  Merse- 
role  V.  Union  Paper  Collar  Co,  6  Blatchf.  866; 
U.  8.  Y.  Doughty,  7  Blatchf.  424. 

Neither  the  Attomey-(jteneral  nor  any  court 
can  assail  a  legislative  grant  It  cannot  be  at- 
tacked for  the  CTossest  frauds  in  procuring  it, 
unless  the  Legislature  has  given  express  power 
to  do  so. 

Schulenberg  v.  Harriman,  88  U.  8.  21  Wall. 
44  (22: 551);  St.  Louis  L  M.  d  8.  R.  Co,  v. 
McGee,  115  U.  8.  469(29:446);  McMickenY,  U. 
8,  97  XJ.  8.  204  (24: 947);  Famsworth  v.  Minne- 
sota d  Pae.  R,  Co.  92  U.  8.  49  (28: 580);  Ryan 
Y.  Carter,  93  U.  8.  78  (23: 807);  Tameling  v. 
U.  8.  Freehold  d  Emigrant  Co.  98  U.  8.  644 
(23: 998);  Slidell  v.  Grandjean,  111  U.  8.  439 
(28: 330);  Whitney  v.  Morrow,  112  U.  8.  698 
(28:871);  TheMaxfweU  Land-Grant  Case,  121 U. 
8.  825.  366  (80: 949,  953);  U.  8.  v.  Frazer,  22 
Fed.  Rep.  106;  U.  -8.v.  C^^ate,  82  Fed.  Rep.  624. 

Preliminary  injunctions  to  restrain  litigation 
pending  a  suit  to  cancel  a  patent  under  the  in- 
terference section  4918,  cannot  be  entertained 
against  a  sustained  patent. 

Asbestos  Fating  Co.  v.  U,  8.  d  F,  8.  F.  Co. 
18  Blatchf.  458;  Celluloid  Mfg.  Co.  v.  Goodyear 
Dental  Vulcanite  Co,  13  Blatchf.  875;  Mahn 
V.  Harwood,  112  U.  8.  354(28:665). 

There  can  be  no  equity  to  support  a  bill  to 
cancel  a  sustained  patent  on  grounds  which  are 
open  in  an  infringement  suit 

Smith  V.  McSer,  22  U.  8.  9  WJieat.  584 
(6: 158);  Miles  v.  CaldweU,  69  U.  8.  2  Wall.  85 
(17: 7550;  Mt,  Zion  v.  Gilman,  9  Biss.  479; 
Providence  Rubber  Co.  v.  Goodyear,  76  U.  8.  9 
Wall.  788  (19:566);  U.  8.  v.  Frazer,  22  Fed. 
Rep.  106. 

Mr.  Justice  Miller  delivered  the  opinion  of  r349i 
the  court:  *^        ^ 

This  is  an  appeal  from  the  Circuit  Court  of 
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the  United  States  for  the  District  of  Massa- 

[350]        The  United  States  brought  its  suit  in  eouity 
\n  that  court  against  the  American  Bell  Tele- 

Shone  Company,  a  Corporation  organized  un- 
er  the  laws  of  the  State  of  Ma8sa(£usetts,  and 
against  Alexander  Graham  Bell,  a  resident  of 
the  District  of  Columbia.    The  action  pur- 

gorts  to  have  been  instituted  by  George  M. 
teams,  the  United  States  District  Attorney  for 
that  District,  by  the  direction  of  Geoi^  A. 
Jenks,  the  Solicitor-Gkneral  of  the  United 
States,  acting  as  its  Attorney-General  in  tbis 
matter,  because  the  latter  of^cer  was  under  a 
disability  to  prosecute  tbis  suit. 
The  object  of  the  bill  was  to  impeach  two 

gatents  for  inventions  issued  to  said  Bell,  the 
rst  dated  March  7,  ISIQ,  and  numbered 
174,465,  and  the  second  dated  January  80, 
1877,  and  numbered  186,787,  with  a  prayer  that 
they  be  declared  void  and  of  no  effect,  and  that 
they  be  in  all  things  recalled,  repealed  and  de- 
creed absolutely  null;  that  they  be  erased  and 
obliterated  from  the  records  of  the  Patent  Of- 
fice; and  for  other  relief. 

To  this  bill  the  Telephone  CompaDY  entered 
tn  appearance  and  filed  a  demurrer.  *  It  is  not 
shown  that  Bell  either  appeared  or  filed  any 
pleading.  At  the  hearing  on  the  demurrer  it 
was  sustained  by  the  circuit  court,  the  bill  dis- 
missed, and  the  United  States  has  brought  the 
present  appeal  to  reverse  that  ruling. 

The  defendant  demurs  generally  to  the  whole 
bill,  and  in  that  demurrer  objects  to  specific 
portions  of  the  bill;  and  it  may  be  very  doubt- 
f  ul  whether  these  are  not  so  mixed  up  in  the 
same  pleading  as  to  make  the  demurrer  void,  so 
far  as  it  relates  to  such  parts  of  it.  As  the 
main  questions  on  the  demurrer,  however,  re- 
late to  matters  which  go  to  the  merits  of  the 
whole  bill,  they  are  probably  aU  that  is  neces- 
sary to  consider  here.  Some  of  these  points  of 
demurrer,  although  stated  as  such  in  a  general 
demurrer,  are  manifestly  only  such  as  could  be 
taken  under  a  special  demurrer,  and  would  not, 
if  successful,  defeat  the  entire  bill. 

The  grounds  of  demurrer  which  we  shall 
consider  in  this  opinion  are  as  follows: 

First  "  That  the  said  bill  is  multifarious,  hi 
351]  that  it  joins  allegations  and  prayers  for  rdief 
in  respect  of  patent  No.  174,465,  dated  March 
7,  1876,  and  allegations  and  pravers  for  relief 
in  respect  of  patent  No.  186,787,  dated  January 
80,  1877  " 

Second.  The  defendant  demurs  as  to  each 
patent  specifically,  "that  the  complainant,  in 
and  by  us  said  bill,  does  not  show  any  power 
or  autnority,  and  no  power  or  authority  in  law 
exists,  in  any  person  or  party,  or  any  court,  to 
bring  said  suit,  nor  to  entertain  the  same,  nor 
to  g^e  the  relief  therein  prayed,  nor  any  relief 
thereunder  or  touching  the  subject  matter 
thereof;"  and  further,  ^  that  the  complainant, 
in  and  by  said  bill,  has  not  made  or  stated  a  case 
which  calls  upon  or  lustlfies  this  court,  in  the 
exercise  of  its  discretion,  to  permit  this  bill  to 
be  entertained." 

Third.  The  defendant  specially  demurs  to 
the  bUl,  "  for  that  it  does  not  set  forth  any 
foaud  in  the  procuring  of  said  patents;  and  for 
that  it  does  not  specifically  set  forth  what  acts, 
if  any,  the  complainant  relies  on  as  constitut- 
ing uaud  in  procuring  said  patents:  and  for 

46« 


that  it  does  not  show  when,  how,  from  whom, 
or  by  what  means  the  complainant  first  had 
knowledge  or  notice  of  each  alleged  fact,  nor 
why,  with  due  diligence,  it  would  not  have 
learned  them  earlier;*'  and  also  *'  because  the 
allegations  contained  in  said  bill.  If  true,  would 
not  entitle  the  complainant  to  the  relief  prayed 
for,  or  to  any  relief  in  a  court  of  equity." 

While  these  grounds  of  demurrer  are  stated 
in  the  language  of  the  demurrer  itself,  we  have 
grouped  them  somewhat  differently  from  the 
mode  in  which  they  are  there  stated,  because 
we  think  the  consideration  of  the  three  causes 
of  demurrer  here  laid  down  must  disposeof  the 
case  before  us. 

With  regard  to  the  question  of  multifarious- 
ness, we  do  not  think  it  needs  much  considera- 
tion. It  is  very  true  that  the  bill  assails  two 
patents,  issued  nearly  a  year  apart,  but  they 
were  issued  to  the  same  party,  Alexander  Gra- 
ham Bell,  and  relate  to  the  same  subject,  that 
of  communicating  messages  at  a  distance  by 
speech,  and  by  the  same  general  mode,  the  later 
patent  being  supposed  to  be  for  an  improve- 
ment upon  the  invention  of  the  earlier  one. 
Both  are  held  by  the  same  defendant,  the  Amer- 
ican Bell  Telephone  Company,  and  are  used 
by  it  in  the  same  operations. 

The  principle  of  miJltifariousness  is  one  very 
largely  of  convenience,  and  is  more  often  ap- 

Elied  where  two  parties  are  attempted  to  be 
rought  together  by  a  bill  in  chancery  who  have 
no  common  interest  in  the  litigation,  whereby 
one  party  is  compelled  to  join  in  the  expense 
and  trouble  of  a  suit  in  which  he  and  his  code- 
fendant  have  no  common  interest,  or  in  which 
one  party  is  joined  as  complainant  with  another 
party  with  whom  in  like  manner  he  either  has 
no  interest  at  all,  or  no  such  interest  as  requires 
the  defendant  to  litigate  it  in  the  same  action. 
Oliver  v.  Piatt,  44  U.  8.  8  How.  888  [11:622]; 
Walker  v.  Powers.  104  U.  S,  245  [26:72fil. 

In  the  present  case  there  is  no  such  difficulty. 
The  Bell  Telephone  Company  and  Mr.  Bell 
himself  are  the  only  parties  defendant,  and 
their  interest  in  sustaining  the  patents  is  the 
same.  So  also  there  is  no  such  diversity  of  the 
subject  matter  embraced  in  the  assault  on  the 
two  patents  that  they  cannot  be  conveniently 
considered  together,and  although  it  may  be  pos- 
sible that  one  patent  may  be  sustained  and  the 
other  may  not,  yet  it  is  competent  for  the  court 
to  make  a  decree  in  conformity  with  such  find- 
ing. It  seems  to  us  in  every  way  appropriate 
that  the  question  of  the  validity  of  the  two  pa- 
tents should  be  considered  together. 

It  will  be  convenient,  as  a  means  of  showini^ 
specifically  the  ground  of  complaint  in  the  bill, 
to  take  up  next  the  third  group  of  the  causes  of 
demurrer.  'Hie  point  intended  to  be  presented 
there  is  that  the  bill  does  not  set  forth  any 
fraud  in  the  procuring  of  the  patents,  and  does 
not  specifically  set  forth  what  acts,  il  any,  the 
complainant  relies  upon  asconstitutinfl:  fraud  in 
their  procurement,  and  also  that  the  allegations 
contained  in  the  bill,  if  true,  would  not  entitle 
the  complainant  to  the  relief  prayed  for,  nor  to 
any  relief  in  a  court  of  equity.  Assuming  for 
the  present  that  the  Circuit  Courts  of  the  United 
States  have  the  same  jurisdiction  in  equity,  in 
a  case  where  the  United  States  itself  is  plaint- 
iff, that  they  have  where  a  citizen  is  plaintiff, 
to  relieve  against  aocident,  mistake,  fraud,  co> 
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Tin  and  deceit,  we  proceed  to  examine  into  the 
Bofficlency  of  the  allegations  In  this  bill  to  main- 
tain such  a  suit. 
[353]  '^<'  fi^^  claim  of  invention  of  the  patent  of 
March  7,  1876,  which  was  held  to  be  a  suffi- 
cient dajm  for  an  invention  in  the  recent  Tek- 
phone  Ca^es,  decided  Bfarch  19,  1888,  and  re- 
ported in  126  U.  8.  [81:868]  is  as  follows: 

"6.  The  method  of,  and  apparatus  for, 
transmitting  vocal  or  other  sounds  telegraphic- 
ally, as  herein  described,  by  causing  electrical 
undulations,  similar  in  form  to  the  vibrations 
of  the  air  accompanying  the  said  vocal  or  other 
sounds,  substantially  as  set  forth." 

The  claims  of  invention  under  the  patent  of 
January  80, 1877,  are  eight  in  number,  and  may 
be  stated  generallv  to  be  for  improvements  in 
the  instruments  by  which  the  vocal  sounds 
mentioned  in  the  foregoing  paragraph  are  con- 
veyed and  received.  The  bul  alleges  that  Bell, 
the  patentee,  knew  at  the  time  of  filing  his  ap- 
plication for  the  patent  of  March  7,  1876,  that 
he  was  not  the  original  and  first  inventor,  as 
the  law  required  he  should  be,  of  all  the  im- 
provements in  telegraphy  described  and  claimed 
ui  said  specification;  "that  certain  of  the  so- 
called  improvements  had  been  previously 
known  to  and  used  by  others,  as  is  hereinafter 
more  fully  and  at  large  set  forth;  that  the  said 
BeU,  on  the  20th  day  of  January,  1876,  and  at 
the  time  of  filing  the  said  application,  did  not 
verily  believe  himself  to  be  the  original'and  first 
inventor  of  all  the  so-called  improvements  In 
telegraphy  described  and  claimed  in  the  said 
speSfication;  and  that  on  the  said  20th  day  of 
January,  1876,  and  at  the  time  of  tiling  the  said 
application,  the  said  Bell  did  know  and  did  be- 
lieve that  cerfainof  the  so-called  improvements 
in  telegraphy  described  and  claimed  in  the  spec- 
ification aforesaid  had  been  previously  known 
to  and  used  by  others,  as  is  hereinafter  more 
fully  set  forth." 

It  is  then  charged  that  the  said  untrue  state- 
ments made  by  md  Bell  constituted  deception 
and  fraud  upon  the  Gk>vernment,  and  did  de- 
ceive and  defraud  complainant,  and  did  cause 
complainant  to  issue  and  deliver  said  patent. 
No.  174,465,  to  said  Bell;  and  that  but  for  said 
fraudulent  statements  of  said  Bell  said  patents 
would  not  have  been  issued. 

The  bill  alleges,  also,  that  in  his  application 
for  the  patent  Bell  misled  the  Patent  Office  by 
[354]  a  statement  that  his  invention  was  for  *'an  im- 
provement in  telegraphy,"  and  espedally  for  a 
patent  for  a  method  of  **  multiple  telegraphy;" 
and  that  he  carefully  and  intentionally  refrained 
from  any  expression  which  would  lead  to  the 
idea  that  his  invention  was  to  be  used  as  a  tele- 
phone, or  was  capable  of  such  use. 

The  bin  then  proceeds  to  describe  various 
discoveries  in  the  art  of  conveying  articulate 
sounds  by  telegraphic  wires  prior  to  that  of 
Bell,  with  which  it  is  alleged  Bell  himself  was 
well  acquainted,  and  which  anticipated  his  dis- 
covery, and  render  his  patent  void.  Among 
them  are  those  of  Philip  Rets,  of  Germany, 
EHsha  Gray,  of  Chicago,  and  certain  fraudu- 
lent practices  with  regard  to  Gray's  claim  are 
charged  upon  BeU.  It  is  also  claimed  that  Bell 
was  anticipated  in  the  discovery  of  an  electrical 
speaking  telephone  by  Philip  Reis,  Cromwell 
Fleetwood  Yarley,    Antonio  Meucci,  Elisha 
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Gray,  Thomas  A.  Edison,  Asahel  E.  Eaton,  and 
many  others. 

The  bill  further  charges  "that  said  Bell  well 
knowing  that  he  was  not  the  inventor  of  the 
art  of  transmitting  speech  by  an  electric  speak- 
ing telephone,  and  afaoUiat  the  patent  of  March 
7, 1876,  neither  in  the  drawings,  specifications, 
nor  claims  of  said  patent,  described  any  appara- 
tus or  device  by  which  articulate  speech  could 
be  transmitted  through  the  instrumentality  of 
electricity,  as  perfectty*or  as  well  as  articulate 
speech  had  been  tranennitted  prior  to  the  alleged 
said  invention,  through 'the  Instrumentality  of 
electricity,by  the  use  of  well  known  pre-existing 
methods  ana  apparatus,  sought  to  fortify  him- 
self in  his  wrongful  claim  and  more  completely 
to  secure  to  himself  the  monopoly  since  alleged 
by  him  to  be  described  in  said  patent,  and  to 
further  impose  upon  your  orator  and  the  Patent 
Office,  and  to  that  end,  on  or  about  January 
16,  1877,  made  another  application  for  a  patent 
to  be  issued  to  him,  upon  which  application  a 
patent  was  issued.  No.  186,787,  dated  January 
80,  1877  which  said  patent  purports  to  he 
granted  to  him  for  a  new  and  useful  improve- 
ment in  electric  telegraphy." 

It  is  then  charged  "that  at  the  time  said  Bell 
applied  for  said  last  mentioned  patent  be  well 
knew  that  every  material  part,  portion  and  de- 
vice and  apparatus  set  forth  and  described  in 
his  said  patent  and  specification,  were  not  his 
invention,  but  that  the  several  elements,  con- 
sidered either  separately  or  combined,  had  been 
taken  bodily  by  him  from  well  known  and  ex- 
isting apparatus,  devices  and  plans  invented 
and  contrived  by  others  for  the  purpose  of  trans- 
mitting articulate  speech  by  means  of  electri- 
city." 

The  charge  is  also  made  "that  he  so  framed 
the  several  claims  in  said  patent.  No.  186,787, 
as  on  the  face  thereof  to  give  htm  and  his  as- 
sociates the  practical  monopoly  of  well  known 
and  essential  devices  used  and  combined  in  all 
instruments  for  the  transmission  of  articulate 
speech  by  electricity." 

It  is  also  asserted  that  "  Said  Bell  procured 
his  last  named  patent  by  fraud  upon  one  Amoa 
E.  Dolbear,  Professor  of  Physics  at  Tufts  Col- 
lege, in  Massachusetts,"  in  a  manner  and  under 
circumstances  which  are  minutely  described  in 
the  bill. 

It  seems  to  us  that  if  Bell  was  aware,  at  the 
time  that  he  filed  his  specifications,  asserted  his 
daims,  and  procured  his  patents,  that  the  same 
matter  had  been  previously  discovered  and  put 
into  operation  by  other  persons,  he  was  guilty 
of  such  a  fraud  upon  the  public  that  the  monop- 
oly which  these  patents  grant  to  him  ought  to 
be  revoked  and  annulled.  We  will  consider 
hereafter  the  power  and  duty  of  the  court  in 
such  a  case;  at  present  we  are  concerned  with 
the  sufficiency  of  Uie  allegations;  that  is  to  say, 
whether  the  allegation  of  this  fraud  is  maae 
with  such  minuteness  and  sufficiency  of  detail 
as  to  require  an  answer  on  the  part  of  the  de> 
fendants.    « 

The  fraud  alleged  is  precisely  the  fraud  which 
would  be  committed  in  a  case  of  that  kind.  It 
is  a  fraud  of  obtaining  a  patent  for  an  invention 
of  which  the  party  knew  he  was  not  the  origi- 
nal inventor.  This  priority  of  invention  is  ao 
essential  element;  it  is  absolutely  necessary  to 
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the  right  to  have  such  a  patent,  and  can  in  no 
case  be  dispensed  with.  It  may  be  possible 
that  a  patent  would  not  be  absolutely  void 
where  the  patentee  was  not  really  the  first  in- 
ventor, and  the  Act  of  Congress  made  provision 
that  any  man  sued  for  an  infringement  of  such 
patent  might  prove  that  the  patentee  was  not 
the  original  discoverer  or  inventor.  But  we  do 
not  decide  here  whether  a  patent  is  absolutely 
void  because  the  patentee  is  not  the  first  invent- 
or, nor  whether  a  court  of  equity  should  set  aside 
a  patent  where  the  parl^  had  obtained  it  with- 
out fraud  or  deceit,  believing  himself  to  be  the 
first  inventor.  It  is  sufficient  for  the  present 
case,  in  which,  on  demurrer,  we  wish  to  decide 
nothing  more  than  is  necessaxr  to  determine 
whether  the  defendant  should  be  called  to  an- 
swer the  bill,  to  say  that  the  charge  here  is  that 
he  knew  he  was  not  the  first  inventor,  and  that 
his  efforts  to  procure*  the  patent  were  fraud- 
ulent, because  he  was  aware  that  he  was  ob- 
taining a  patent  to  whict  he  was  not  in  law  or 
equity  entitled. 

Nor  is  the  objection  to  the  bill,  that  it  does 
not  allege  the  facts  which  constitute  the  fraud, 
well  taken.  The  guilty  knowledge  is  well  and 
fully  stated,  the  prior  inventions  and  discover- 
ies and  their  authors  are  alleged  to  have  been 
known  to  Bell,  and  are  mentioned  with  suffi- 
cient precision,  and  his  connection  with  some 
of  them,  especially  in  the  case  of  Dr.  Gray  and 
others,  is  set  forth  with  minute  particularity. 
It  is  a  mistake  to  suppose  that  in  stating  the 
facts  which  constitute  a  fraud,  where  relief  is 
sought  in  a  bill  in  equity,  all  the  evidence 
which  may  be  adduced  to  prove  that  fraud 
must  be  recited  in  the  bill.  It  is  sufficient  if 
the  main  facts  or  incidents  which  constitute  the 
fraud  against  which  relief  is  desired  shall  be 
fairly  stated,  so  as  to  put  the  defendant  upon 
his  guard  and  apprise  him  of  what  answer 
tnay  be  required  of  him.    Story,  Eq.  PI.  §  252. 

In  all  these  particulars  we  think  the  bill  is 
sufficiently  explicit.  There  can  be  no  ques- 
tion that  if  the  bill,  as  is  the  general  rule  on 
demurrers,  is  to  be  taken  as  true,  there  is 
enough  in  it  to  estabUsh  the  fraud  in  the  pro- 
curement of  the  patent,  and  to  justify  its  can- 
cellation or  rescission,  if  the  court  has  jurisdic- 
tion to  do  so.  Harding  v.  Handy,  24  U.  S.  11 
Wheat.  103  [6:  4291;  St.  Louis  v,  Enapp  Co. 
104>.U.  S.  658  [26:  883]. 

But  the  second  group  of  causes  of  demurrer 
is  perhaps  the  most  important,  and  the  one  on 
which  counsel  seem  to  have  principally  relied, 
the  essence  of  which  is,  that  "No  power  or 
authority  in  law  exists,  in  any  person  or  party, 
or  any  court,  to  bring  said  suit,  nor  to  enter- 
tain the  same,  nor  to  give  the  relief  therein 
prayed,  nor  any  relief  thereunder  or  touching 
the  subject  matter  thereof,"  and  "that  the  com- 
plainant has  not  made  or  stated  a  case  which 
calls  upon  or  justifies  this  court  in  the  exercise 
of  its  discretion  to  permit  this  bill  to  be  enter- 
tamed." 

It  will  be  observed  that  this  broad  assertion 
admits  that  a  partv  may  practice  an  intentional 
fraud  upon  the  officers  of  the  Qovemment,  who 
«re  authorized  and  whose  duty  it  is  to  decide 
upon  his  right  to  a  patent,  and  that  he  may  by 
means  of  that  fraud  perpetrate  a  grievous 
wrong  upon  the  general  pubbc,  upon  the  United 
Btates  and  uiX>n  its  representatives.    It  admits 
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that  by  prostituting  the  forms  of  law  to  his 
service  he  may  obtain  an  instrument,  bearine 
the  authority  of  the  Government  of  the  Unitea 
States,  entitling  him  to  a  monopoly  in  the  use 
of  an  invention  which  he  never  originated,  of 
a  discovery  which  was  made  by  others,  and 
which,  however  generally  useful  or  even  nec- 
essary it  may  become,  is  under  his  absolute  and 
exclusive  control,  either  as  to  that  use  or  as  to 
the  price  he  may  charge  for  it,  during  the  life 
of  the  grant.  It  assumes  that  the  Gk>veniment, 
which  has  thus  been  imposed  upon  and  de- 
ceived, is  utterly  helpless,  and  that  it  can  take 
no  steps  to  correct  the  evil  or  to  redress  the 
fraud.  If  such  a  fraud  were  practiced  upon 
an  individual  he  would  have  a  remedy  in  any 
court  having  jurisdiction  to  correct  frauds  and 
mistakes  and  to  relieve  against  accident;  but  it 
is  said  that  the  Government  of  the  United 
States— the  representative  of  sixty  millions  of 
people,  acting  for  them,  on  their  behalf,  and 
under  their  authority— can  have  no  remedy 
against  a  fraud  which  affects  them  all,  and 
whose  influence  may  be  unlimited. 

Though,  by  the  Constitution  of  the  United 
States,  it  is  declared  that  "The  judicial  power 
shall  extend  to  all  cases,  in  law  and  equity, 
arising  under  this  Constitution,  the  laws  of  the 
Unitea  States,  and  treaties  made,  or  which  shall 
be  made,  under  their  authority,"  and  "to  con- 
troversies to  which  the  Unitea  States  shall  be 
a  party,"  the  argument  asserts  that  the  practice 
of  a  gross  fraud  upon  the  United  States,  con* 
ceminff  matters  of  immense  pecuniary  value, 
and  affecting  a  very  large  part  of  its  population, 
is  not  a  proper  question  of  judicial  cognizance. 
It  would  be  a  strange  anomaly  in  a  govern- 
ment organized  upon  a  system  which  rigidly 
separates  the  powers  to  be  exercised  by  its  ex- 
ecutive, its  legislative  and  Its  judicial  branches, 
and  which  in  this  emphatic  language  defines 
the  lurisdiction  of  the  judicial  department,  to 
hold  that  in  that  department  there  should  be  no 
remedy  for  such  a  wrong. 

As  we  shall  presently  see,  this  court  has  re- 
peatedly held,  after  very  full  argument,  and 
after  a  due  consideration  of  the  proposition  here 
stated,  that  in  regard  to  patents  issued  by  the 
Government  for  lands  conveyed  to  individuals 
or  to  corporations,  the  Circuit  Courts  of  the 
United  States  do  have  jurisdiction  to  fei  aside 
and  cancel  them  for  frauds  committed  by  the 
parties  to  whom  they  were  issued.  This  class 
of  cases  will  be  considered  further  on.  It  is 
sufficient  to  say  here  that  they  establish  the 
right  of  the  United  States  to  bring  suits  in  its 
own  courts  to  be  relieved  against  fraud  com- 
mitted in  cases  of  that  class  exactly  similar  to 
that  charged  in  the  present  case.  And  it  is  also 
to  be  observed  that  in  those  cases  there  is  no  ex- 
press Act  of  Congress  authorizing  such  pto- 
cedure,  a  ground  of  objection  which  is  hers 
urged. 

Kecurring  to  the  Constitution  itself  as  the 
great  source  of  all  power  in  the  United  States, 
whether  executive,  legislative  or  judicial,  there 
is  a  striking  similarity  in  the  language  of  that 
instrument  conferring  the  power  upon  the 
Gk>vernment  under  which  patents  are  issued 
for  inventions  and  patents  are  issued  for  lands. 
It  is  declared  in  article  1,  §  8,  ^  8,  that  "The 
Congress  shall  have  power  ...  to  promote 
the  progress  of  science  and  useful  arts,  by  se- 
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curing  for  limited  limes  to  authors  and  invent- 
ors  the  exclusive  right  to  their  respective  writ- 
ings and  discoveries."  It  is  bv  virtue  of  this 
clause  that  Congress  has  passea  the  laws  under 
which  the  patents  of  the  defendant  in  this 
case  were  issued. 

Article  4.  §  3,  f  2,  declares  that  "The  Con- 
gress shall  have  power  to  dispose  of  and  make 
all  needful  rules  and  regulations  res[)ecting  the 
territory  or  other  propertv  belonging  to  the 
United  States."  It  is  under  this  clause  that 
Congress  has  passed  laws  by  which  title  to  pub- 
lic ]Snds  is  conveyed  to  individuals,  by  instru- 
ments also  called  patents. 

The  power,  therefore,  to  issue  a  patent  for 
an  invention,  and  the  authoritv  to  issue  such 
an  instrument  for  a  grant  of  limd,  emanate 
from  the  same  source,  and  although  exercised 
bv  different  bureaux  or  officers  under  the 
Cfovemment,  are  of  the  same  nature,  character 
and  yalidity,  and  imply  in  eac^  case  the  ex- 
ercise of  the  power  of  the  Government  accord- 
fagto  modes  regulated  hy  Acts  of  Congress. 

With  regard  to  the  jurisdiction  of  the  circuit 
court  in  which  this  suit  was  brought,  there 
does  not  seem  to  be  any  objection  made  by  de- 
fendants, if  such  suit  could  be  brought  in  any 
court.  Indeed,  the  lan^age  of  the  Act  of 
Congress  on  that  subject  does  not  admit  of  any 
such  doubt,  for  it  declares  "that  the  Circuit 
Courts  of  the  United  States  shall  have  orifi:inal 
cognizance,  concurrent  with  the  courts  of  the 
several  States,  of  all  suits  of  a  civil  nature  at 
common  law  or  in  equity,  where  the  matter  in 
dispute  exceeds,  exclusive  of  costs,  the  sum  or 
value  of  five  hundred  dollars,  and  arising 
under  the  Constitution  or  laws  of  the  United 
States,  or  treaties  made,  or  which  shall  be 
made,  under  their  authority,  or  in  which  the 
United  States  are  plaintiffs  or  petitioners." 
18  U.  S.  Stat,  at  L.  470,  Act  of  March  8,  1875. 

In  the  present  case  the  United  States  are 
plaintiffs,  and  the  bill  asserts  that  the  suit  is 
one  of  a  civil  nature,  and  of  equitable  cogniz- 
ance; and  manifestly,  if  it  presents  a  good  cause 
of  action,  it  arises  under  the  laws  and  Consti- 
tution of  the  United  States.  It  is,  therefore, 
within  the  language,  both  of  the  Constitution 
and  of  the  statute  conferring  jurisdiction  on 
the  circuit  courts.  An  examination  of  the 
tpecific  objections  made  to  the  present  bill  will 
ifiustrate  and  enforce  this  general  view.  While 
it  cannot  successfully  be  denied  that  the  gen- 
eral powers  of  a  court  of  equity  include  the 
right  to  annul  and  set  aside  contracts  or  instru- 
ments obtained  by  fraud,  to  correct  mistakes 
made  in  them,  and  to  give  all  other  appropriate 
relief  against  documents  of  that  character,  sudi 
as  requiring  their  delivery  up,  their  cancella- 
tion, or  their  correction,  in  order  to  make  them 
conform  to  the  intention  of  the  parties,  it  would 
seem  to  require  some  special  reason  why  the 
Government  of  the  United  States  should  not 
be  able  to  avail  itself  of  these  powers  of  a  court 
of  equity.  Accordingly,  the  defendant  oh- 
lects  that  the  appropriate  remedy,  if  any  ex- 
ists, is  in  the  common- law  courts,  and  not  in  a 
court  of  equity,  and  that  in  the  ancient  pro- 
ceedings of  our  English  ancestors,  in  regard 
to  patents,  the  only  remedy  for  relief  against 
them,  when  they  were  improvidentiy  issued, 
was  by  a  acirsfaeku  in  the  name  of  the  King, 
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or  by  his  express  and  personal  revocation  of 
them. 

Charters  and  patents  authenticating  grants 
of  personal  privileges  were  in  the  earlier  days 
of  the  English  Govern  ment  made  by  the  Crown. 
They  were  supposed  to  emanate  directly  from 
the  King,  and  were  not  issued  under  any  au- 
thority given  by  Acts  of  Parliament,  nor  were 
they  regulated  bjr  any  statutes.  Being,  there- 
fore, in  their  origin  an  exercise  of  his  personal 
prerogative,  the  power  of  revoking  them,  so 
lar  as  thev  could  be  revoked  at  aU,  was  in  the 
Kinfl^,  and  was  exercised  by  him  as  a  personal 
privilege.  This  mode  of  revoking  patents, 
however,  seems  to  have  fallen  into  disuse,  and 
the  same  end  was  attained  by  the  issue  of  writs 
of  mre  facias  in  the  name  of  the  King  to  show 
cause  why  the  patents  should  not  be  repealed 
or  revoked.  These  were,  of  course,  returnable 
into  some  court,  and  it  appears  to  have  been 
the  practice  to  do  this  in  the  Court  of  Kin^a 
Bench,  or  in  the  Court  of  Chancery,  where  the 
record  of  the  patent  always  remained  in  what 
was  called  the  Pettv  Bag  Office.  If  the  latter 
mode  is  to  be  considered  a  proceeding  in  chan- 
cerv  which,  under  our  adoption  of  the  methods 
and  jurisdiction  of  the  High  Court  of  Chan- 
cery in  England, would  fall  within  the  province 
of  a  chancery  court  in  this  country,  then  the 
precedent  for  the  exercise  of  this  jurisdiction 
by  a  court  of  chancery  is  clear  and  undoubted, 
lliis,  however,  is  a  question  which,  if  not  in 
relation  to  this  particular  class  of  cases,  has  in 
regard  to  others,  concerning  the  prerogative 
jurisdiction  of  the  court  of  chancery  in  this 
county,  been  doubted.  But  the  courts  of  En- 
gland seem  to  have  considered  that  in  Uie  mat- 
ter of  repealing  or  revoking  a  patent  the  King 
may  sue  in  what  court  he  pleases.  See  ifo^ 
ddlen  College  Case,  11  Coke,  68  b  and  75  a. 

The  jurisdiction  to  repeal  a  patent  by  a  de- 
cree of  a  court  of  chancery  as  an  exercise  of  its 
ordinary  powers  was  sustained  in  the  case  of  [361] 
Attomeu-uenercU  v.  Vernon,  1  Vem.  277.  In 
that  action  a  bill  was  brought  by  the  Attorney- 
General  against  Vernon  and  others  to  set  aside 
a  patent  issued  by  the  Crown,  on  the  ground 
that  it  was  obtained  by  surprise  and  by  false 
particulars.  It  was  indsted  by  the  defendant's 
counsel  that  there  never  had  been  any  prece- 
dent of  this  nature  to  repeal  letters  patent  by 
an  English  bill  in  chancery,  but  that  it  was  a 
case  of  first  impression;  and  they  contended 
that  the  title  under  the  letters  patent  was  one 
purely  at  law  and  returnable  there;  likewise, 
that  there  was  a  remedy  by  scire  facias.  It  was 
also  objected  that  the  word  'fraud,'  which,  if 
anything,  must  give  jurisdiction  to  the  court 
in  the  case,  was  not  in  the  whole  bill.  Also, 
among  other  things,  it  was  objected  that  if 
letters  patent  should  be  impeached  by  an  En- 
glish bill  in  chancery  upon  such  suggestions 
and  pretensions  as  these,  no  patentee  could  be 
safe,  nor  would  the  King's  seal  be  of  any  force. 
To  this  it  was  replied,  on  the  part  of  the  King, 
that  he  may  sue  in  what  court  he  pleases;  that 
the  bill  charges  surprise  and  false  particulars, 
and  that  fraud  is  properly  relievable  here:  that 
the  King  ought  not  to  be  in  a  worse  condition 
than  a  subject;  that  a  nobleman  Iwould  be  re- 
lieved of  such  a  fraud  put  upon  him  by  his 
servant;  and  that,  if  the  King  could  not  be  re- 
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lieved  in  this  case  by  an  English  bill,  he  would 
be  without  remedy.  Whereupon  the  Lord 
Keeper  said:  "The  question  is  short,  whether 
there  be  a  fraud  or  not?  If  a  fraud,  it  is 
properly  relievable  here.  It  is  not  fit  such  a 
matter  as  this  should  be  stifled  upon  a  plea; 
and  therefore  the  Lord  Keeper  ovemilea  the 

glea  and  denied  to  save  the  benefit  of  it  till  the 
earing,  because  he  would  not  give  any  counte- 
nance to  such  a  case." 

So  far  as  precedent  is  concerned,  this  case, 
which  has  never  beenoyerruled,  establishes  the 
doctrine  that  in  a  case  of  fraud  in  the  obtain- 
ing of  a  patent,  a  court  of  chancery,  by  yirtue 
of  that  fact,  has  Jurisdiction  to  repeal  or  re- 
voke  it 

The  case  of  The  Eingr,  Butler,  8  Lev.  290, 
which  was  heard  in  the  House  of  Lords,  was  one 
where  the  King  had  made  a  grant  of  a  market 
by  letters  patent  to  Sir  Oliver  Butler,  the  de- 
fendant. A  writ  of  8cire  facias  was  brought  in 
[362]  the  Court  of  Chancery  to  repeal  the  grant,  and 
the  Lord  Chancellor  gave  Judgment  that  it 
should  be  vacated;  whereupon,  the  matter  was 
brought  by  a  writ  of  error  to  the  House  of 
Lords,  and.  after  argument  there,  the  Peers 
requested  tne  opinion  of  the  judges  then  at- 
tending in  Parliament,  who  all  unanimously 
agreed  that  the  Judgment  given  in  chancery 
ought  to  be  affirmed,  and  delivered  their  opin- 
ion accordingly.  It  was  objected  that  the  writ 
did  not  lie,  because  there  was  a  remedy  by  the 
common  law,  to  wit,  bv  assize  of  nuisance, 
where  the  matter  should  be  tried  by  a  lury, 
and  by  several  Judg^  and  not  by  one  only,  as 
it  is  m  chancery.  To  which  they  answered, 
that  the  King  has  an  undoubted  right  to  repeal 
a  patent  wherein  he  is  deceived  or  his  subjects 
prejudiced.  And  in  none  of  the  cases  cited 
was  there  any  question  whether  the  writ  would 
lie,  but  only  the  manner  of  pursuing  it,  and 
other  incident  matters.  It  was  said  that  it  was 
not  unusual  for  the  King  to  have  his  rem^y 
as  well  as  the  subject  also. 

The  whole  text  of  the  answers  of  the  Judges 
in  this  case  seems  to  imply  that  a  Jury  was  not 
necessary,  but  that  the  eidstence  of  the  record 
in  the  Court  of  Chancery  was  a  sufficient  found- 
ation for  the  proceeding  there,  though  it  might 
be  brought  in  some  other  court,  when  the 
King  h^  declared  the  patent  forfeited,  or 
when  there  had  been  office  foimd.  The  Judg- 
ment of  Uie  Court  of  Chancery  was  therefore  af- 
firmed. See  on  this  subject  Queen  v.  Airee,  10 
Mod.  854;  Queen  y.  Eastern  Archipelago  Co,  1 
El.  &B1.  810;  Cumming  v.  Forrester,  2  Jac.  & 
W.  841. 

But  whatever  may  have  been  the  course  of 
procedure  usual  or  requisite  in  the  English  Ju- 
risprudence, to  enable  the  King  to  repeal,  re- 
voke or  nullify  his  own  patents,  issued  under 
his  prerogative  right,  it  can  have  but  little 
force  in  limiting  or  restricting  the  measures  by 
which  the  Government  of  tne  United  States 
shall  have  a  remedy  for  an  imposition  upon  it 
or  its  officers  in  the  procurement  or  issue  of  a 

Eatent.  We  have  no  king  in  this  country;  we 
ave  here  no  prerogative  right  of  the  Crown; 
and  letters  patent,  whether  for  inventions  or 
for  grants  of  land,  issue  not  from  the  President 
but  irom  the  United  States.  The  President  has 
f  363  ]  no  prerogative  in  the  matter.  He  has  no  right 
to  issue  a  patent,  and,  though  it  is  the  custom 
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for  patents  for  lands  to  be  signed  by  him,  they 
are  of  no  avail  until  the  proper  seal  of  the  Gov- 
ernment is  affixed  to  them.  Indeed,  a  recent 
Act  of  Congress  authorizes  the  appointment  of 
a  clerk  for  the  special  purpose  of  signing  the 
President's  name  to  patents  of  that  character. 
And  so  far  as  patents  for  inventions  are  con- 
cerned,  whatever  may  have  been  the  case  former- 
ly, since  the  Act  of  July  8, 1870,  they  are  issued 
without  his  signature  and  without  his  name  or 
his  style  of  office  being  mentioned  in  them. 
The  authority  for  this  procedure  is  embodied 
in  the  followmg  language  of  the  Revised  Stat- 
utes: 

'*Sec.  4888.  All  patentsshall  be  issued  in  the 
name  of  the  United  States  of  America,  under 
the  seal  of  the  Patent  Office,  and  shall  be 
signed  bv  the  Secretary  of  the  Interior  and 
countersigned  by  the  Commissioner  of  Patents, 
and  they  shall  be  recorded,  toother  with  the 
specifications,  in  the  Patent  Office,  in  books  to 
bie  kept  for  that  purpose." 

This  onlv  expresses  the  necessary  effect  of 
the  Acts  of  Congress.  The  authority  by  whi<^ 
the  patent  issues  is  that  of  the  United  btat^  of 
America.  The  seal  which  is  used  is  the  seal 
of  the  Patent  Office,  and  that  was  created  by 
congressional  enactment  It  is  signed  by  the 
Secretary  of  the  Interior,  and  the  Commission- 
er of  Patents,  who  also  countersigns  it,  is  an 
officer  of  that  Department.  The  patent,  then, 
is  not  the  exercise  of  any  prerogative  power  or 
discretion  by  the  President  or  by  any  other  of- 
ficer of  the  Government,  but  it  is  th'e  result  of 
a  course  of  proceeding,  quaei  judicial  in  its 
character,  and  is  not  subject  to  be  repealed  or 
revoked  by  the  President,  the  Secretary  of  the 
Interior,  or  the  Commissioner  of  Patents,  when 
once  issued.  See  United  States  v.  Schurz,  109 
U.  S.  878  [26: 167]. 

It  is  not  without  weight,  in  cpnsidering  the 
Jurisdiction  of  a  court  of  equity  in  regard  to 
the  x>o^cr  to  impeach  patents,  that  an  appeal 
is  provided  from  the  decision  of  the  Commis- 
sioner of  Patents  to  the  Supreme  Court  of  the 
District  of  Columbia,  and  that  the  Revisod 
Statutes  enact  as  follows: 

**Sec,  4915.  Whenever  a  patent  on  applica- 
tion is  refused,  either  by  the  Commissioner  of  [  364] 
Patents,  or  by  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  upon  appeal  from  the  Com- 
missioner, the  applicant  mav  have  remedy  by 
bill  in  equity;  and  the  court  having  cognizance 
thereof,  on  notice  to  adverse  parties  and  other 
due  proceedings  had,  may  adjudge  that  such 
applicant  is  entitled,  according  to  law,  to  re- 
ceive a  patent  for  his  invention,  as  specified  in 
his  claim,  or  for  any  part  thereof,  as  the  facts 
in  the  case  may  appear."  It  is  then  further 
provided,  that,  if  the  adjudication  be  in  favor 
of  the  applicant,  it  shall  authorize  the  Commis- 
sioner of  Patents  to  issue  such  patent  upon  the 
applicant's  filing  in  the  Patent  Office  a  copy  of 
the  adjudication. 

These  provisions,  while  they  do  not  in  ex- 
press terms  confer  upon  the  courts  of  equity  of 
the  United  States  the  power  to  annul  or  vacate 
a  patent,  show  very  clearly  the  sense  of  Con- 
gress that  if  such  power  is  to  be  exercised 
anywhere  it  should  be  in  the  equity  Jurisdiction 
of  those  courts.  The  only  authority  compe- 
tent to  set  a  patent  aside,  or  to  annul  it.  or  to 
correct  it,  for  any  reason  whatever,  is  vested 
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in  the  Judicial  Department  of  the  Goyernment, 
and  this  can  onlj  be  effected  by  proper  pro- 
ceedings taken  m  the  Courts  of  the  United 
Sutes. 

This  subject  has  been  frequently  discussed  in 
this  court,  and  the  principles  necessary  to  its 
decision  haye  been  well  established.  The  case 
of  United  States  y.  Stone,  69  U.  S.  2  Wall.  525 

{17:  7651,  was  a  bill  in  chancery  brought  by  the 
Jnited  States,  in  the  Circuit  Court  for  the  Dis- 
trict of  Elansas,  to  set  aside  a  patent  issued  by 
the  Qoyemment  to  Stone,  the  cfefendant.  The 
question  of  the  jurisdiction  of  the  court  to 
entertain  such  a  bill,  which  was  denied  by 
counsel  for  Stone,  was  discussed  at  considera- 
ble length  in  their  brief,  and  in  the  argument 
of  counsel  for  the  United  States  the  limguage 
of  Chirf  Justice  Kent,  in  Jackson  y.  Latoton, 
10  Johns.  24,  was  cited  to  the  following  effect: 
"The  English  practice  of  suing  out  a  scire  fa- 
das  by  the  first  patentee  may  haye  erown  out 
of  the  rights  of  the  prerogatiye,  and  it  ceases 
to  be  applicable  with  us.  In  addition  to  the 
remedy  by  scire  facias,  etc,  there  is  another  by 

.  bill  in  the  equity  side  of  the  Court  of  Chancery. 

[365]  guch  a  bill  was  sustained  in  the  case  of  The 
Attorney- General  y.  Vernon,  1  Vem.  277,  to 
■et  aside  letters  patent  obtained  by  fraud,  and 
they  were  set  aside  by  a  decree." 

This  extract  from  the  brief  of  counsel  in  the 
Stone  Case  is  cited  to  show  that  the  attention  of 
the  court  was  turned  to  this  oucstion,  and  the 
language  of  the  opinion,  as  aeliyered  by  Mr, 
Justice  Grier,  expresses  in  sententious  terms 
the  result  arriyed  at  by  this  court  in  regard  to 
this  entire  question.  It  is  as  follows:  "A  pa- 
tent is  the  highest  eyidence  of  title,  and  is 
conclusive  as  against  the  Goyemment,  and  all 
claiming  under  junior  patents  or  titles,  until  it 
is  set  aside  or  annulled  by  some  JudiciiEd  tribu- 
nal. In  Eoffland  this  was  originally  done  by 
scire  facias,  but  a  bill  in  chancery  (s  found  a 
more  conyenient  remedy.  Nor  is  fraud  in  the 
patentee  the  only  ground  upon  which  a  bill  will 
be  sustained.  Patents  are  sometimes  issued 
unadvisedly  or  by  mistake,  where  the  officer 
has  no  authoiity  in  law  to  grant  them,  or  where 
another  party  has  a  higher  equity  and  should 
have  received  the  patent.  In  such  cases  courts 
of  law  will  pronounce  them  void.  The  patent 
is  but  eyidence  of  a  grant,  and  the  officer  who 
issues  it  acts  ministerially  and  not  judicially. 
If  he  issues  a  patent  for  land  reserved  from 
sale  by  law,  such  patent  is  void  for  want  of 
authority.  But  one  officer  of  the  Land  Office 
is  not  competent  to  cancel  or  annul  the  act  of 
his  predecessor.  That  is  a  judicial  act,  and 
requires  the  judgment  of  a  court.  It  is  con- 
tended here,  by  the  counsel  of  the  United 
States,  that  the  land  for  which  a  patent  was 
ffranted  to  the  appellant  was  reserved  from  sale 
for  the  use  of  the  Government,  and,  conse- 
quently, that  the  patent  is  void.  And  although 
DO  fraud  is  charged  in  the  bill,  we  have  no 
doubt  that  such  a  proceeding  in  chancery  is  the 
proper  remedy,  and  that  if  the  allegations  of 
the  bill  are  supported,  the  decree  of  the 
court  below  canceling  the  patent  should  be 
affirmed." 

We  cite  thus  fully  from  this  case  because  it 
is  the  first  one  in  which  the  questions  now  be- 
fore us  were  fully  considered  and  clearly  de- 
cided.   In  the  previous  case  of  United  States 
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V.  Hughes,  52  U.  S.  11  How.  552  [18: 809],  the 
same  question  came  before  the  court  on  demur- 
rer. The  court  held  that  the  demurrer  must 
be  overruled,  saying  that  it  cannot  '*be  con-  [366] 
ceived  why  the  uovernment  should  stand  on  a 
different  looting  from  any  other  proprietor." 
The  case  afterwards  came  again  before  this 
court,  and  is  reported  in  71  U.  S.  4  Wall.  282 
[18: 808],  later  than  the  Stone  Case,  The  court 
then  said:  "It  was  the  plain  duty  of  the  Unit- 
ed States  to  seek  to  vacate  and  annul  the  in- 
strument, to  the  end  that  their  previous 
engagement  might  be  fulfilled  by  the  transfer 
of  a  clear  title,  the  only  one  intended  for  the 
purchaser  by  the  Act  of  Congress." 

In  the  case  of  Moore  y.  Bobbins,  96  U.  S. 
580  [24:848],  this  court  said,  hi  a  suit  between 
private  citizens,  and  speaking  of  the  i^ue  of 
patents  by  the  (Government:  "If  fraud,  mis- 
take, error  or  wrong  has  been  done,  the  courts 
of  justice  present  the  only  remedy.  These 
courts  are  as  open  to  the  United  States  to  sue 
for  the  cancellation  of  the  deed  or  reconvey- 
ance of  the  land  as  to  individuals;  and  if  l£e 
Government  Is  the  party  injured  this  is  the 
proi)er  course." 

In  Mofat  y.  United  States,  112  U.  S.  24  [28: 
628],  a  decree  of  the  circuit  court  setting  aside 
a  patent  as  having  been  obtmned  by  fraud  was 
affirmed;  and  the  same  doctrine  was  reasserted 
in  United  States  v.  Minor,  114  U.  S.  288  [29: 
1101.  Still  later,  in  the  case  of  Colorado  Coal 
d  Iron  Co.  v.  United  States,  128  U.  S.  807  [81: 
182],  the  right  of  the  court,  by  a  proceeding  in 
equity  at  the  instance  of  the  Attorney -General 
and  in  the  name  of  the  United  States,  to  set 
aside  a  patent  for  land,  was  fully  recognized, 
and  the  language  used  in  the  case  of  United 
Stales  y.  Minor,  supra,  was  cited  to  the  follow- 
ing effect:  '* Where  the  patent  is  the  result  of 
nothing  but  fraud  and  perjury,  it  is  enough  to 
hold  that  it  conveys  the  legal  utle,  and  it  would 
be  going  quite  too  far  to  say  that  it  cannot  be 
assailed  by  a  proceeding  in  equity  and  set  aside 
as  void,  if  the  fraud  is  proved  and  there  are  no 
innocent  holders  for  value." 

The  whole  question  was  reviewed  at  great 
length  by  this  court  at  its  last  term  in  the  case 
of  United  States  y.  San  Jacinto  Tin  Co,,  125 
U.  S.  278  [81: 747],  when  all  the  cases  above 
mention^,  and  others,  were  cited  and  com- 
mented upon.  The  matter  is  thus  summed  up  .q^_, 
in  the  opinion  of  the  court:  "But  we  are  of  l3oT| 
opinion  that  since  the  right  of  the  Government 
of  the  United  States  to  institute  such  a  suit  de- 
pends upon  the  same  general  principles  which 
would  authorize  a  private  citizen  to  apply  to  a 
court  of  justice  for  relief  against  an  instrument 
obtained  from  him  by  fraud  or  deceit,  or  any 
of  those  other  practices  which  are  adniitted  to 
justify  a  court  in  granting  relief,  the  Govern- 
ment must  show  that,  like  the  private  individ- 
ual, it  has  such  an  interest  in  the  relief  sought 
as  entitles  it  to  move  in  the  matter.  If  it  be  a 
question  of  property,  a  case  must  be  made  in 
which  the  eourt  can  afford  a  remedy  in  regard 
to  that  property;  if  it  be  a  question  of  fraud, 
which  would  render  the  instrument  void,  the 
fraud  must  operate  to  the  prejudice  of  the 
United  States;  and  if  it  is  apparent  that  the 
suit  is  brought  for  the  benefit  of  some  third 
party,  and  that  the  United  States  has  no  ne- 
cuniajy  interest  in  the  remedy  sought,  and  is 
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under  no  obligation  to  the  party  who  will  be 
benefited  to  sustain  an  action  for  his  use;  in 
short,  if  there  does  not  appear  any  obligation 
on  the  part  of  the  United  States  to  the  public, 
or  to  any  individual,  or  any  interest  of  its  own, 
it  can  no  more  sustain  such  an  action  than  any 
private  person  could  under  similar  circum- 
stances. 

This  language  is  construed  by  counsel  for  the 
appellee  in  this  case  to  limit  the  relief  granted 
at  the  instance  of  the  United  States  to  cases  in 
which  it  has  a  direct  pecuniary  interest  But 
it  is  not  susceptible  oi  such  construction.  It 
was  evidently  in  the  mind  of  the  court  that  the 
dase  before  it  was  one  where  the  property  right 
to  the  land  in  controversy  was  the  matter  of 
importance,  but  it  was  careful  to  say  that  the 
cases  in  which  the  instrumentality  of  the  court 
cannot  thus  be  used  are  those  where  the  United 
States  has  no  pecuniary  interest  in  the  remedy 
sought,  and  is  also  under  no  obligation  to  the 
party  who  will  be  benefited  to  sustain  an  ac- 
tion for  his  use,  and  also  where  it  does  not 
appear  that  any  obligation  existed  on  the  part 
of  the  United  States  to  the  public  or  to  any 
individual.  The  essence  of  the  right  of  the 
United  States  to  interfere  in  the  present  case  is 
its  obligation  to  protect  the  public  from  the 
monopmy  of  the  patent  which  was  procured 
by  fraud,  and  it  would  be  difficult  to  find  lan- 
guage more  aptlj  naed  to  include  this  in  the 
class  of  cases  which  are  not  excluded  from  the 
jurisdiction  of  the  court  bv  want  of  interest 
In  the  €k)vemment  of  the  United  States. 

It  is  insisted  that  these  decisions  have  refer- 
ence exclusively  to  patents  for  land,  and  that 
they  are  not  applicable  to  patents  for  inventions 
and  discoveries.  The  argument  very  largely 
urged  for  that  view  is  the  one  just  stated,  that 
in  the  cases  which  had  reference  to  patents  for 
land  the  pecuniary  interest  of  the  United  States 
was  the  foundation  of  the  jurisdiction.  This, 
however,  is  repelled  bj  the  language  just  cited, 
and  by  the  fact  that  m  more  than  one  of  the 
the  cai^es,  notably  in  United  8iate$  v.  Hughes, 
mpra,  the  right  of  the  Gk)vemment  to  sustain 
the  suit  was  based  upon  its  legal  or  moral  ob- 
ligation to  give  a  good  title  to  another  party 
who  had  a  prior  and  a  better  claim  to  the  land, 
but  whose  right  was  obstructed  by  the  patent 
issued  by  the  United  States. 

The  case  of  Moiory  v.  Whitney,  81  U.  S.  14 
Wall.  434  [20:858],  was  a  bill  in  chancery 
brought  by  Mowry,  in  the  Circuit  Court  for 
the  Eastern  District  of  Pennsylvania,  against 
Whitney,  charging  that  Whitney's  patent  for 
a  moie  of  anne&ling  and  cooling  cast-iron  car 
wheels,  and  an  extension  of  it  made  by  the 
Patent  Office  had  been  procured  by  fraud  and 
false  swearing,  and  praying  that  it  and  the  ex- 
tension might  be  declared  void  and  of  no  ef- 
fect. To  this  bill  Whitney  demurred.  The 
demurrer  was  sustained  by  the  court  below, 
and  from  the  decree  dismissing  the  bill  Mowry 
took  an  appeal  to  this  court,  where  it  was  said 
"that  the  complainant  could  not,  in  his  own 
right,  sustain  such  a  suit."  Inriving  its  rea- 
sons for  this,  the  court  said:  "We  are  of  opin- 
ion that  no  one  but  the  Government,  either  in 
its  own  name  or  the  name  of  its  appropriate 
officer,  or  by  some  form  of  proceeding  which 
gives  offidaJ  assurance  of  the  sanction  of  the 
proper  authority,  can  institute  judicial  proceed- 

468 


ings  for  the  purpose  of  vacating  or  rescinding 
the  patent  which  the  Government  has  issued 
to  an  individual,  except  in  the  cases  provided 
for  in  section  sixteen  of  the  Act  of  July  4, 
1836.  The  ancient  mode  of  doing  this  in  the 
English  courts  was  by  Bcire  facias,  and  three 
classes  of  cases  are  laid  down  in  which  this 
may  be  done."  One  of  these  is,  "  When  the 
King  has  granted  a  thing  by  false  suggestion,  [360] 
he  may  by  scire  facias  repeal  his  own  grant, 
(Cithig  4  Inst.  88;  Dyer,  197-8,  and  276.  279.) 
.  .  .  The  scire  jfaaas  to  repeal  a  patent  was 
brought  in  chancery  where  the  patent  was  of 
record.  And  though  in  this  country  the  writ 
of  scire  facias  is  not  in  use  as  a  chancery  pro- 
ceeding, the  nature  of  the  chancery  junsdic- 
Uon  and  its  mode  of  proceeding  have  estab- 
lished it  as  the  appropriate  tribunal  for  the 
annulling  of  a  grant  or  patent  from  the  Govern- 
ment. This  is  settled,  so  far  as  this  court  is 
concerned,  by  the  case  of  United  States  v. 
Stone,  69  U.  S.  2  Wail.  525  [17;  765]."  The 
opinion  then  refers  UyAttomcy-Generaly,  Jack* 
son  and  Jackson  v.  Lawton,  already  cited. 

It  is  said  that  this  lan^age  of  the  court  Is 
obiter,  and  does  not  decide  directly  that  a  suit 
can  be  brought  in  chancery  to  cancel  or  annul 
a  i>atent  issued  by  the  United  States  €K>vem- 
ment  for  an  invention.  It  is  true  that  what  the 
court  was  called  upon  to  decide  was  that  a 
private  citizen  coula  not  bring  such  suit;  but 
evidently  the  reason  given  for  it  must  be  held 
to  establish  the  principle  upon  which  the  court 
acted,  and  that  reason  was  that  the  private  citi- 
zen  could  not  do  it  because  the  right  laj  with 
the  Government.  The  duty  and  the  nght  of 
the  €k)vemment  to  bring  an  action  which  would 
end  in  the  destruction  of  the  patent,  and  which 
would  thus  protect  everybody  against  the  as- 
serted monopoly  of  it,  was  the  reason  why  the 
private  citizen  could  not  for  himself  bring  such 
a  suit 

Another  reason  given  by  the  court  is  that  the 
fraud,  if  one  exists,  must  have  been  practiced 
on  the  Government,  which,  as  the  party  in- 
jured, is  the  appropriate  imrty  to  seek  relief, 
and  that  a  suit  by  an  individual  could  only  be 
conclusive  in  result  as  between  the  patentee 
and  the  party  suing,  and  the  patent  would  re- 
main a  valid  instrument  as  to  all  others;  while, 
if  the  action  was  brought  by  the  (Jovemment^ 
and  a  decree  had  to  annul  the  patent,  this 
would  be  conclusive  in  all  suits  founded  on  the 
patent.  Other  reasons  were  given,  showin^^ 
that  the  United  States  was  the  appropriate  par- 
ty to  bring  such  a  suit,  and  that  the  Circuit 
Court  of  the  United  States,  sitting  in  equity, 
was  Uie  proper  tribunal  in  which  to  bring  it; 
all  tending  to  show  that  the  reason  why  a  pri*  [370] 
vate  citizen  could  not  have  such  relief  was  that  "' 

it  belonged  to  the  Government. 

The  United  States,  by  issuing  the  patents 
which  are  here  sought  to  be  annulled,  has 
taken  from  the  public  rights  of  immense  value 
and  bestowed  them  upon  the  patentee.  In  this 
respect  the  Government  and  its  officers  are  act- 
ing as  the  agents  of  the  people,  and  have,  un- 
der the  authoritv  of  law  vested  in  them,  taken 
from  the  people  this  valuable  privilege  and 
conferred  it  as  an  exclusive  right  upon  the 
patentee.  This  is  property,  property  of  a 
value  so  larfi^e  that  nobody  has  been  able  to  es- 
timate it    u)  a  former  argument  in  this  couxt 
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it  waa  said  to  be  worth  more  than  twenty-five 
millions  of  dollars.  This  has  been  taken  from 
the  people,  from  the  public,  and  made  the  pri- 
vate property  of  the  patentee  by  the  action  of 
one  of  the  departments  of  the  Qovemment  act- 
inff  under  the  forms  of  law,  but  deceived  and 
misled,  as  the  bill  alleges,  by  the  patentee. 
That  the  €k)vemment,  authorized  botn  by  the 
Constitution  and  the  statutes  to  bring  suits  at 
law  and  in  equity,  should  find  it  to  be  its  duty 
to  correct  this  evil,  to  recall  these  patents,  to 
get  a  remedy  for  this  fraud,  is  so  clear  that  it 
needs  no  arsiiment;  and  we  think  we  have 
demonstrated  that  the  proper  remedy  is  the  one 
adopted  by  the  Qovemment  in  this  case. 

But  conceding  that,  in  regard  to  patents  for 
land,  and  in  reference  to  other  transactions,  in 
which  the  Government  is  a  party,  the  courts  of 
equity  have  jurisdiction  to  correct  mistakes,  to 
give  relief  for  frauds,  and  to  cancel  contracts 
and  other  important  instruments,  it  is  said  that 
in  reference  to  patents  for  inventions  and  dis- 
coveries the  Acts  of  Coi^ress  have  provided 
another  remedy  for  frauds  committed  in  ob- 
taining them,  and  for  the  verv  class  of  frauds 
set  up  in  this  bill  Counsel  therefore  contend 
that  this  supersedes  all  others.  This  remedy  is 
found  in  the  following  provision.of  the  Revised 
Statutes: 

'  'Sec.  4920.  In  any  action  for  infringement 
the  defendant  ma^  plead  the  general  issue,  and 
having  given  notice  in  writmg  to  the  plaintiff 
or  his  attorney  thirty  days  before,  ma^  prove 
on  trial  any  one  or  more  of  the  following  spe- 
r— ,    c^l  matters: 

[371]  ••First.  That  for  the  purpose  of  deceiving 
the  public  the  description  and  specification 
filed  by  the  pi^ntee  in  the  Patent  Office  was 
made  to  contain  less  than  the  whole  truth  rela- 
tive to  his  invention  or  discovery,  or  more 
than  is  necessary  to  produce  the  oesired  ef- 
fect; or, 

* 'Second.  That  he  had  surreptitiously  or  un- 
justly obtained  the  patent  for  that  which  was 
Id  fact  invented  by  another,  who  was  using 
reasonable  diligence  in  adapting  and  perfect- 
ing the  same;  or, 

^'Third.  That  it  had  been  patented  or  de* 
■cribed  in  some  printed  publication  prior  to  his 
aupposed  invention  or  discoverv  thereof;  or, 

"Fourth.  That  he  was  not  the  original  and 
first  inventor  or  discoverer  of  any  material  and 
aubstantial  part  of  the  thing  patented;  or, 

''Fifth.  That  it  had  been  in  public  use  or  on 
sale  in  this  country  for  more  than  two  years 
before  his  application  for  a  patent,  or  had  been 
abandoned  to  the  public" 

Prior  to  the  year  1886,  from  the  earliest  en- 
actments of  patent  law,  certain  provisions  had 
been  incorporated  in  that  law  authorizing  a 
tdref<ieias  to  issue  to  declare  a  patent  void  for 
want  of  invention  by  the  patentee,  and  other 
matters,  which,  though  instituted  by  a  private 
individual,  was  under  the  control  of  the  official 
attomevs  of  the  (Government.  This  was  re- 
pealed by  the  Act  of  1836,  which  may  be  said 
to  k)e  the  first  real  and  successful  organization 
of  the  Patent  Office  and  the  system  of  patent 
law  in  the  United  States.  The  laV  on  this  sub- 
ject was  revised  by  the  Act  of  Congress  of  July 
S,  1870  (16  U.  S.  Stats,  at  L.198),and  the  Revised 
Statutes  of  the  United  States,  from  which  sec- 
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tion  49S0is  quoted,  contain  the  language  appli- 
cable to  this  subject. 

The  Statute  of  1836  repealed  the  provision 
for  a  scire  facias.  It  Is  now  argued  that  the  re- 
peal of  this  provision,  together  with  the  enact- 
ment of  the  provision  (3  section  4920,  show 
that  the  only  remedy  for  the  improvident  issu- 
ing of  a  patent  is  to  be  found  in  the  language 
of  that  section.  These  clauses,  while  they  do  not 
in  any  ffeneral  form  declare  that  a  person  sued 
for  an  infringement  of  a  patent  may  set  up  as  a 
defenfie  that  it  was  procured  by  fraud  or  de-  [372] 
ceit,  do  in  effect  specify  various  acts  of  fraud 
which  the  infringer  may  rely  upon  as  a  de- 
fense to  a  suit  agunst  him  founded  upon  that 
histrument.  It  is,  therefore,  urged  that  be- 
cause each  individual  affected  by  the  monoply 
of  the  patent  is  at  liberty,  when  he  is  sued  for 
using  It  without  license  or  authority,  to  set  up 
these  defenses,  the  remedy  which  the  United 
States  has  under  the  pnnciples  we  have  at- 
tempted to  sustain,  is  superseded  by  that  fact. 
But  a  consideration  of  the  nature  and  effect  of 
these  different  modes  of  proceeding  in  regard 
to  the  patent  will  show  that  no  such  purpose 
can  be  inferred  from  these  clauses  of  the  Act 
of  Congress. 

In  the  first  place,  the  right  given  to  the  in- 
fringer to  make  this  defense  is  a  right  given  to 
him  personally,  and  to  him  alone,  and  the  ef- 
fect of  a  successful  defense  of  this  character  by 
one  infringer  is  simply  to  establish  the  fact 
that,  as  between  him  and  the  patentee,  no  right 
of  action  exists  for  the  reasons  set  up  in  such 
defense.  But  the  patentee  is  not  prevented  by 
anv  such  decision  from  suing  a  hundred  other 
infringers,  if  so  many  there  be,  and  putting 
each  of  them  to  an  expensive  defense,in  which 
they  all,  or  some  of  them,  may  be  defeated  and 
compelled  to  pay,  because  the^  are  not  in  pos- 
session of  the  evidence  on  which  the  other  in- 
fringer succeeded  in  establishing  his  defense. 
On  the  other  hand,  the  suit  of  the  Govern- 
ment, if  successful,  declares  the  patent  void, 
sets  it  aside  as  of  no  force,  vacates  it  or  recalls 
it,  and  puts  an  end  to  all  suits  which  the  pa- 
tentee can  brinff  against  anybody.  It  opens  to 
the  entire  world  the  use  of  the  invention  or 
discovery  in  regard  to  which  the  patentee  had 
asserted  a  monopoly. 

This  broad  and  conclusive  effect  of  a  decree 
of  the  court,  in  a  suit  of  that  character  brought 
by  the  United  States,  is  so  widely  different,  so 
much  more  beneficial,  and  is  pursued  under 
circumstances  so  much  more  hkely  to  secure 
complete  justice,  than  any  defense  which  can 
be  made  by  an  individual  infringer,  that  it  is 
impossible  to  suppose  that  Couj^ress,  in  grant- 
ing this  right  to  the  individual,  intended  to  su- 
persede or  take  away  the  more  enlarged  rem- 
edy of  the  Government.  Some  of  these  speci- 
fications of  grounds  of  defense  are  not  such  as  [373] 
would  ordinarily  be  sufficient  in  a  court  of 
equity  to  set  aside  the  patent,  as  ''that  it  had 
been  m  public  use  or  on  sale  in  this  country 
for  more  than  two  years,"  or  "that  it  had  been 
patented  or  described  in  some  printed  publica- 
tion prior  to  his  supposed  invention  or  discov- 
ery thereof."  It  is  unnecessary  to  decide 
whether  these  grounds  now  would  be  sufficient 
cause  for  setting  aside  a  patent  in  a  suit  by  the 
United  SUtes;  but  they  are  not  of  that  general 
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cliaracter  which  would  give  a  court  of  equity 
jurisdiction  to  do  that,  except  as  it  may  be  said 
they  are  now  parts  of  the  general  system  of 
the  patent  law. 

A  question  almost  identical  with  this  was 
made  m  the  House  of  Peers  in  the  case  of  The 
King  v.  Butler,  8  Lev.  220,  as  to  whether  the 
judgment  obtained  by  the  Eingin  the  court  of 
chancery  repealed  the  grant  to  JButler.  It  was 
answered  by  the  judges  to  some  of  the  objec- 
tions that  "It  was  not  unusual  for  the  King  to 
have  his  remedy,  as  well  as  the  subject  also;  as 
for  batteries,  trespasses,  etc,,  the  Sing  has  a 
remedy  by  information  and  indictment,  and 
the  party  grieved  by  his  action." 

The  argument  need  not  be  further  extended. 
There  is  nothing  in  these  provisions  expressing 
an  inteotion  of  limiting  the  power  of  the  Gov- 
ernment of  the  United  States  to  get  rid  of  a  pa- 
tent obtained  from  it  by  fraud  and  deceit.  And 
although  the  Legislature  may  have  given  to 
private  individuals  a  more  limited  form  of  re- 
lief, by  way  of  defense  to  an  action  by  the 
patentee,  we  think  the  argument  that  this 
was  intended  to  supersede  the  affirmative 
relief  to  which  the  United  States  is  entitled, 
to  obtain  a  cancellation  or  vacation  of  an 
instrument  obtained  from  it  bv  fraud,  an  in- 
strument which  affects  the  whole  public,  whose 
Srotection  from  such  a  fraud  is  eminently  the 
utv  of  the  United  States,  is  not  sound. 
the  decree  of  the  Circuit  Court  diemieeing  the 
bill  of  plaintiff  is  reversed,and  (he  ease  remanded 
to  that  court,  with  directions  to  overrule  the  de- 
murrer,  with  leave  to  defendants  to  plead  or  an- 
mioer,  or  both,  within  a  time  to  be  fixed  by  that 
court, 

Mr.  Justice  Gray  was  not  present  at  the  ar- 
gument and  took  no  part  in  the  decision  of  this 
case. 


UNITED  STATES,  Appt., 

SIMON  COOK. 

(See  8.  0.  Beporter*8  ed.  25i-JHS7.) 

Oatdet-midshipman — daim  for  additional  pay, 

1.  A  oadet  midshipman  at  the  naval  academy,  ap- 
pointed June  6, 1878,  who  graduated  at  the  naval 
academy  June  18, 1879,  and  was  appointed  ensign 
November  16, 1881,  is  entitled  to  additional  pay  un- 
der the  Act  o(  Marcli  8,  ISffi,  ohap.  97, 22  Stat,  at  L. 
478.  ^^^ 

2.  Caliing:  a  student  a  cadet  midshipman,  in  pur- 
suance of  the  Act  of  July  l^  1870,  instead  of  a  mid- 
shipman, without  changing  his  position  or  his 
dutieoL  does  not  make  his  status  different  from 
what  ft  was  before.    A  midshipman  is  an  officer. 

[No.  11C8.] 
Submitted  Nov.  6, 1888.    Decided  Nov.  19, 1888. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims,  in  favor  of  the  appellee,  a  cadet 
midshipman  in  the  navy  for  adaitional  pay  un- 
der the  Act  of  March  8, 1888.    Affirmed, 

The  facts  are  stated  in  Uie  opinion. 

Messrs.  A.  H.  Garland*  Atty-Cfen..  Rob- 
ert A*  Howard.  Assist.  Atty-Oen.  ana  F,  P. 
Dewee0»  Assist.  Atty.,  for  appellant. 

Messrs.  Robert  B,  Lines  and  John  Panl 
^one0»  for  appellee. 
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Mr,  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  fs  an  appeal  from  a  Judgment  rendered 
by  the  court  of  claims  against  the  United  States 
in  favor  of  Simon  Cook,  for  the  sum  of  |1,000. 
Cook  was  appointed  a  cadet  midshipman  in  the 
navy,  June  6,  1878,  graduated  at  the  naval 
academy  June  18, 1879,  and  was  appointed  en- 
sign November  15, 1881.  He  claims  additional 
pay  under  the  Act  of  March  8, 1888,  chap.  97 
(22  Slat,  at  L.  478),  which  is  as  follows: 

"  And  all  officers  of  the  navy  shall  be  credited 
with  the  actual  time  they  may  have  served  as 
officers  or  enlisted  men  in  the  regular  or  volun- 
teer army  or  navy,  or  both,  and  shall  receive 
all  the  benefits  of  such  actual  service,  in  tdl  re- 
spects, in  the  same  manner  as  if  all  said  service 
had  been  continuous,  and  in  the  regular  navy, 
in  the  lowest  grade  having  graduatSl  pay  held 
by  such  officer  since  last  entering  the  service." 

If  entitled  to  credit  in  his  grade  of  ensign 
with  the  time  of  his  service  as  cadet  midship- 
man, there  is  still  due  the  claimant  the  sum  of 
$1,000.  The  claim  of  the  appellants  is,  that, 
in  the  sense  of  the  above  cited  Act,  the  appellee 
did  not  serve  either  as  an  officer  or  enlist^  man, 
while  a  student  at  the  naval  academy. 

After  the  12th  section  of  the  Act  of  July  15, 
1870  (16  Stat,  at  L.  884),  students  at  the  naval 
academy  were  to  be  styled  "cadet  midship- 
men," and  after  graduation  were  to  be  appointed 
midshipmen  ana  promoted  to  the  graae  of  en- 
sign, as  vacancies  might  occur,  rrior  to  that 
Act  students  at  the  naval  academy  were  styled 
midshipmen.  The  form  of  appointment  was 
the  same  before  and  after  the  Act;  in  both  cases 
it  was  signed  by  the  Secretary  of  the  Navy,  by 
direction  of  the  President,  and  the  position  and 
duties  were  precisely  the  same. 

In  the  case  of  United  States  v.  Baker,  125  U. 
S.  645  [81:824],  it  was  held  that  Baker,  who 
was  appointed  prior  to  the  Act  of  July  15, 1870, 
a  midshipman  at  the  naval  academy,  but  who 
did  not  graduate  until  after  the  Act  had  been 

Sasscd,  was  entitled  to  pay,  under  the  Act  of 
[arch  8, 1888,  from  the  time  of  his  entrance  at 
the  naval  academy.  It  is  difficult  to  see  how 
the  present  case  can  be  distin^ishcd  from  that. 
Calhne  the  student  a  cfidet  midshipman  instead 
of  a  midshipman,  without  changing  his  position 
or  his  duties,  does  not  make  his  status  different 
from  what  it  was  before.  In  the  Baker  Case, 
speaking  by  Mr.  Justice  Blatchford,  this  court 
said:  "But  even  if  §12  of  the  Act  of  1870 
applies  so  fa^  to  those  who  were  then  students 
in  the  naval  academy,  that  they  were  thereafter 
to  be  styled  cadet  midshipmen,  yet  they  were 
still  to  discharge  the  same  duties  as  before,  and 
be  subject  to  the  same  naval  discipline  and 
control  as  before,  and  to  receive  the  same  pay 
as  before.  We  see  nothing  in  the  Act  of  1870 
to  exclude  the  claimant  from  the  position  which 
he  occupied  prior  to  the  passage  of  that  Act  as 
a  member  of  a  grade  in  the  active  list  of  line 
officers  of  the  navy,  so  far  as  respected  bis  ser> 
vice  at  the  naval  academy  after  the  date  of  the 
passage  of  that  Act,  whether  he  was  thereafter 
to  be  styled  a  cadet  midshipman  or  continue  to 
be  styled  a  midshipman." 

A^n  the  court  said:  '*It  is  impossible  not 
to  conclude  that  the  claimant  continued  to  be 
after  the  passage  of  the  Act  of  1870,  as  he  was 
prior  to  its  passage,  an  officer  of  the  navy  on 
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Ibe  active  list,  and  serving  as  such  an  officer  by 
virtue  of  his  having  been  appointed  a  midship- 
man and  continuing  to  be  a  student  in  the  naval 
academy,  even  thou^^h  he  might  have  l)een 
properly  styled  after  the  passage  of  the  Act  of 
1870  a  cadet  midshipman." 

We  think  that  the  views  thus  expressed  in 
the  Baker  Case  were  sound,  and  we  adhere  to 
(hem. 

That  a  midshipman  is  an  officer  has  been  un- 
derstood ever  since  there  was  a  navy.  He  is 
not  one  of  the  conunon  seamen.  His  name  in- 
dicates a  middle  position  between  that  of  a  su- 
perior officer  and  that  of  the  common  seaman. 
<Imp.  Diet.)  Harris,  in  the  early  part  of  last 
century,  and  Johnson  in  the  middle  of  it,  de- 
fined *'3Iidsbipmen"  as  "officers  aboard  a 
ship."  Cooper,  in  his  Histonr  of  the  Navy  of 
the  United  States,  speaking  ox  the  Colonial  pe- 
riod in  the  middle  of  last  century,  says:  '*  About 
ibis  time,  it  also  became  a  practice  among  the 
gentry  of  the  American  Provinces  to  cause  their 
sons  to  be  entered  as  midshipmen  in  the  royal 
navy."  (p.  84.)  The  first  Act  of  Congress 
imder  the  Constitution  establishing  a  navy,  after 
naminff  the  superior  officers  to  be  employed 
on  each  ship,  designates  the  following  "  war- 
rant officers,"  to  be  appointed  by  the  President, 
namely:  *'One  sailing  master,  one  boatswain, 
one  gunner,  one  sailmaker,  one  carpenter,  and 
ei/;ht  midshipmen;"  and  these  are  plac^  before 
*'  petty  officers,"  mentioned  in  the  same  con- 
nection. Act  of  March  27, 1794, 1  Stat,  at  L. 
850.  If  the  law  designates  a  cadet  as  a  mid- 
shipman, the  designation  is  an  official  one. 
The  qualification  of  cadet  midshipman  is  used 
[SoTj  for  the  sake  of  distinction,  to  distin^isb  one 
kind  of  midshipman  from  another,  a  midship- 
man at  school  from  a  midshipman  aboard  ship. 

In  the  case  of  United  Statee  v.  ffendee,  124 
U.  S.  800  [31:4651,  it  appeared  that  Hendee  was 
a  paymaster,  and  bad  been  promoted  from  a 
(wymaster's  clerk,  and  this  court,  by  Mr,  Jus- 
tice Miller,  said:  "  The  claimant  here  is  an  of- 
ficer of  the  navy,  and  Is,  therefore,  to  be  cred- 
ited with  the  actual  time  that  he  served  as  an 
officer  or  enlisted  man  in  the  regular  or  volun- 
teer army  or  navy,  or  both.  We  think  the 
words '  officers  or  enlisted  men  in  the  regular 
or  volunteeer  army  or  navy,  or  both/  was  in- 
tended to  include  all  men  regularly  in  service 
in  the  army  or  navy,  and  that  the  expression 
'  officers  or  enlisted  men '  is  not  to  be  construed 
distributively  as  requiring  that  a  person  should 
be  an  enliBted  man,  or  an  officer  nominated 
and  appointed  by  the  President,  or  by  the  head 
of  a  department,  but  that  it  was  meant  to  in- 
clude aU  men  In  service,  either  by  enlistment 
or  regular  appointment,  in  the  army  or  navy. 
We  are  of  opinion  that  the  word  '^officer'  is 
used  in  that  statute  in  the  more  general  sense 
which  would  include  a  paymasters  clerk;  that 
this  was  the  intention  of  Congress  in  its  enact- 
ment, and  that  the  collation  of  the  words 
means  this,  especially  when  it  is  added  that 
ihev  '  shall  receive  all  the  benefiU  of  such  ac- 
tual service  in  all  respects  and  in  the  same 
manner  as  if  said  service  had  been  continuous 
and  in  the  regular  navy.'" 

The  decision  in  the  Cases  qfffendeetLud  Baker 
render  it  unnecessary  to  go  over  again  the  his- 
tory of  the  legislation  that  b^rs  on  the  subject 
The  decree  qf  the  Court  of  Claims  is  affirmed. 


UNITED  STATES  Appt..  . 

JOHN  F.  KNOX. 

(See  8.  C.  Beporter's  ed.  880-285). 

United  States  Commissioner,  feaef—prtsentch 
Hon  of  claim,  a-uditing--'mandamus, 

1.  A  United  States  GommlKioner  who  kept  a 
docket,  by  di;:eotion  of  the  oourt  appointiotf  nlmi 
and  eDterod  therein  the  proceedings  in  cnmlnal 
casee  heard  aad  decided  oy  hini«  is  entitled  to  the 
same  fees  allowed  to  olerkB  of  oourts  by  section  888, 
B.8. 

2.  Where  the  judge  of  the  district  court  refused 
to  receive  or  to  act  upon  his  claim,  thU  amouots  to 
a  preeentatfon  of  it  by  the  claimant  to  the  court. 

B.  The  presentation  of  the  claim  to  the  auditloff 
officers  of  the  treasury  department  and  iti  dis- 
aUowanoe  by  them,  was  not  necessary  to  give  the 
oourt  of  claims  Jurtodiotfon  thereof. 

4.  Such  claimant  was  not  compelled  to  resort  to 
a  writ  of  mandamus  against  the  circuit  court  to 
compel  it  to  act  upon  his  claim  before  bringing  his 
action  in  the  court  of  claims. 

[No.  1209]. 
8ubmittedm9.6,2888.    Decided  Nofo.  19, 1888. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims,  for  services  by  appellee  as  Com- 
missioner of*  the  United  States  Circuit  Court* 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  A*  EL  Oarl»i»d»  Atty-Gen,,  Rob- 
ert A*  Howard,  Assist,  Atiy-Qen,,  and  F« 
P.  Dewees,  Ajssist,  Atty,,  for  appellant: 

The  questions  raised  were  held  to  have  been 
substantially  decided  in  Turnei's  Case,  19  Ct. 
CL  629;  WaUaee*s  Case,  20  Cl  CL  278;  Watei^s 
Case,  21  Ct.  CL  80. 

The  questions  arising  in  the  case  at  bar  were 
not  at  issue  in  either  or  any  of  such  cases. 

Before  any  such  fees  shall  be  allowed  by  any 
officer  of  the  treasury  the  provisions  of  the 
Act  of  1875  must  be  compliea  with. 

Clyd^s  Cam,  80  U.  S.  18  Wall.  88  (20:479); 
Kaufman*s  Case,  96  U.  S.  571  (24: 792);  Havesiu 
V.  U.  8.  21  Ct  CL  248;  Boughtan's  Case,  12  Ct. 
CI.  888;  Real  Estate  Savings  Bankfs  Case,  16 
Ct  a.  885, 104  U.  S.  728  (26:  908);  Syinand^s 
Case,  19  Ct  CL  461;  Bamiey's  Case,  14  Ct  CL 
867. 

The  office  of  a  writ  of  mandamus  is  to  compel 
the  performance  of  a  plain  and  positive  duty. 

Ex  parte  CutHng,  94  U.  S.  14  (24:  49). 

It  is  the  only  adequate  mode  of  relief  when 
an  inferior  court  refuses  to  act 

N,  T.  L.  A  F.  Ins,  Co,  v.  Wilson,  88  U.  8.  8 
Pet  291  (8:  949). 

It  may  be  inued  to  compel  a  court  to  proceed 
with  a  case. 

Knickerbocker  Ins,  Co,  v.  Comstoek,  88  U.  8. 10 
WalL  258  (21:  493). 

Mr,  GeorM  A.  Elini^t  for  appellee: 

That  the  claimant  in  this  case  made  hti 
docket  and  indexes  in  the  same  form  as  that 
used  in  U.  8,  v.  Wallace,  116  U.  8.  898  (29:675), 
is  not  disputed  by  appellant 

The  only  objection  made  to  a  recovery  is  that 
the  account  has  never  been  approved  by  a  cir- 
cuit or  district  court  as  required  by  the  Act  of 
February  22.  1875. 

Mandamus  is  only  granted  where  no  other 
legal  remedy  exists. 

KendaU  v.  U,  8.  87  U.  S.  12  Pet  624  (9:1181); 
Union  Pac.  R,  Co.  v.  EaU,  91  U.  8.  843  (28: 
428);  Ex  parte  Cutting.  94  U.  8.  14  (24:  49). 
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It  is  Dever  granted  when  the  party  aggrieved 
has  another  i^dequate  remedy. 

Secretary  ▼.  MeOarrahan,  76  U.  S.  9  Wall. 
298  (19:  579);  Ex  parte  Va,  Comrs.  113  U.  8. 
177  (28:  691);  Omr.of  PaUnUY.  Whitdey,  71 
U.  8.  4  Wall.  522  (18:  885). 

Neither  this  court,  nor  the  circuit  and  dis- 
trict courts,  nor  any  state  court,  has  any  power 
whatever  to  issue  writs  of  mandamus  to  officers 
of  the  United  States. 

Marbury  v.  Maduon,  6  U.  8. 1  Crancb,  137 
(2:  60);  Melntyre  v.  Wood,  11  U.  8.  7  Cranch, 
504  (8:  420);  Waung  v.  SilUman,  19  U.  8.  6 
Wheat.  598  (5:  840). 

The  onlv  court  that  has  that  power  is  the 
Supreme  Court  of  the  District  of  Columbia, 
ana  the  power  of  that  court  can  be  exercised 
only  upon  such  officers  of  the  United  States  as 
have  their  official  residence  within  the  District, 
to  which  the  Jurisdiction  of  that  court  is  terri- 
torially limited. 

KendaU  v.  (T.  A  87  U.  8.  12  Pet  524  (9: 
1181);  U,  8.  V.  Schurz,  102  U.  8.  878  (26: 160); 
Buttenoarth  v.  Hia,  114  U.  8.  128  (29: 119). 

The  writ  would  not  be  granted  to  compel  the 
circuit  or  district  court  to  proceed  to  a  decision 
in  a  matter  in  which  its  action  would  be  final, 
and  from  which  no  appeal  would  lie  to  this 
court 

Comr.  of  Patents  v.  WTiitefey,  4  Wall.  71  U. 
8.  522,  5di3,  584  (18: 885,  888);  Knickerbocker 
Jm,  Co.  v.  Comtock,  83  U.  8.  16  Wall.  258 
(21:498). 

When  an  officer  of  the  United  States  refuses 
to  perform  some  plain  ministerial  act  at  Uie  in- 
stance of  a  (party  entitled  to  its  performance, 
the  aggrieved  pdrty  will  have  his  option  to  ap- 
ply for  a  mandamus  or  to  bring  his  action  at 
law  against  the  officer. 

Kendall  v.  8toke$,  44  U.  8.  8  How.  87,  99 
(11:  506,  512). 

When  the  officers  of  the  United  States  arbi- 
trarily refuse  to  take  the  steps  enjoined  upon 
them  by  law  to  enable  the  claimant  to  secure 
his  money  from  the  treasury,  such  a  claimant, 
provided  he  has  been  diligent  in  performing  all 
that  the  law  requires  of  him,  may  bring  his  ac- 
tion in  the  court  of  claims,  without  proceeding 
against  the  officers,  by  mandamus  or  otherwise. 
to  compel  them  to  pmorm  the  duties  impcMea 
upon  them  by  law. 

CampbellY.  U.  8, 107  U.  8.  407 (27:  592). 

No  power,  not  Judicial  in  its  character,  can 
be  conferred  upon  the  Circuit  Courts  of  the 
United  States  by  Congress. 

Hayhurn'9  Ca$e.  2  U.  8.  2  DaH  410(1: 486); 
U.  8.  V.  Ferreira,  54  U.  8. 18  How.  40  (14: 42); 
U.  8.  V.  Todd,  54  U.  8. 18  How.  62,  note  (14: 
47);  Gordon  v.  U,  8,  69  U.  8.  2  Wall  561  (17: 
921);  U.  A  V.  Jonee,  119  U.  8.  477  (80:  440); 
£!t  parte  Oan$,  17  Fed.  Rep.  471,  472.  473. 

Their  decisions  cannot  be  revised  and  cor- 
rected by  a  derk  in  an  auditor's  or  comptrollCT's 
office. 

Orescent  City  Live  Stock  Co.  y.  Butchers^ 
Union,  120  U.  8.  141, 157  (80:  614,  621). 

It  was  competent  for  the  commissioner, 
without  first  presenting  his  claim  for  docket 
fees  to  the  Treasury  Department,  to  sue  upon 
it  at  once  in  the  court  of  claims. 

U.  8.  v.  Kaufman,  96  U.  8.  571  (24:  792); 
Gyde  r.  U.  3.^  U.  8.  18  Wall.  88  (20:  479). 
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Mr.  Justice  Miller  delivered  the  opinion  of  fZSXl 
the  court:  *-         ^ 

This  is  an  appeal  from  the  Court  of  Claims 
brought  by  the  United  States  to  reverse  a  Judg- 
ment obtamed  by  John  P.  Knox,  the  appellee, 
for  the  sum  of  |196  for  services  as  a  Commis- 
sioner of  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Texas. 

These  services  were  the  keeping  of  a  docket 
and  makinfi^  entries  therein  in  regard  to  parties 
brought  before  him  charged  with  violations  of 
the  laws  of  the  United  States.  Two  objections 
were  made  in  the  court  below,  and  are  repro- 
duced here,  to  the  claimant's  right  to  recove? 
in  the  Court  of  Claims.  The  first  of  these  is 
that  no  approval  or  disapproval  of  the  claim 
was  made  by  the  circuit  or  district  court 
This  proposition  is  founded  on  the  first  section 
of  the  Act  of  February  22,  1875  (18  U.  S.  Slat 
at  L.  888),  which  reads  as  follows: 

"That  before  any  bill  of  costs  shall  be  taxed 
by  any  Judge  or  other  officer,  or  any  account 
payable  out  of  the  money  of  the  United  States 
shall  be  allowed  by  any  officer  of  the  treasury, 
in  favor  of  clerks,  marshals,  or  district  attor- 
neys, the  party  claiming  such  account  shall 
render  the  same,  with  the  vouchers  and  items 
tbereof.^  to  a  United  States  Circuit  or  District 
Court,  and,  in  presence  of  the  district  attorney 
or  his  sworn  assistant,  whose  presence  shall  he 
noted  on  the  record,  prove  in  open  court,  to  the 
satisfaction  of  the  court,  by  his  own  oath  or 
that  of  other  persons  having  knowledge  of  the 
facts,  to  be  attached  to  sucn  account,  that  the 
services  therein  charged  have  been  actually  and 
necessarily  performed  as  therein  stated;  and 
that  the  disbursements  charged  have  been  fully 
paid  in  lawful  money;  and  the  court  shall 
thereupon  cause  to  be  entered  of  record  an  or- 
der approving  or  disapproving  the  account,  as  r«^^, 
may  be  according  to  law  and  Just.  United  l*^*J 
States  Commissioners  shall  forward  their  ac- 
counts, duly  verified  by  oath,  to  the  district  at- 
torneys of  their  respective  districts,  by  whom 
they  shall  be  submitted  for  approval  in  open 
court,  and  the  court  shall  pass  upon  the  same 
in  the  manner  aforesaid.  Accounts  and  vouch- 
ers of  clerks,  marshals,  and  district  attorneys 
shall  be  maae  in  duplicate,  to  be  marked  re- 
spectively 'original'  and  'duplicate.'  And  it 
snail  be  the  duty  of  the  clerk  to  forward  the 
original  accounts  and  vouchers  of  the  officers 
above  specified,  when  approved,  to  the  proper 
accounting  officers  of  the  treasury,  and  to  re- 
tain in  hS  office  the  duplicates,  where  they 
shall  be  open  to  public  inispection  at  all  times. 
Nothing  contain^  in  this  Act  shall  be  deemed 
in  any  wise  to  diminish  or  affect  the  right  of  re- 
vision of  the  accounts  to  which  this  Act  applies, 
by  the  accounting  officers  of  the  treasury,  as 
exercised  under  the  laws  now  in  force." 

It  will  be  observed  that  this  section  makes  a 
somewhat  different  provision  as  to  the  course 
to  be  pursued  by  clerks,  marshals  and  district 
attorneys  who  have  accounts  against  the 
(Government,  and  tibat  which  is  to  be  taken  by 
United  States  Commissioners.  The  former 
shall  render  their  accounts,  with  the  vouchers 
and  items  thereof,  to  a  United  States  Circuit  or 
District  Court,  and  in  open  court  prove  them 
in  the  presence  of  the  district  attorney  or  his 
sworn  a^tant,  whose  presence  shall  be  noted 
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on  the  record,  "and  the  court  shall  thereupon 
cause  to  be  entered  of  record  an  order  approv- 
ing or  disapproving  the  account,  as  may  be  ac- 
cording to  law  and  Just."  As  to  commission- 
ers, it  fi  provided  that  they  "shall  forward  tbeir 
accounts,  duly  verified  by  oath,  to  the  district 
attorneys  of  their  respective  districts,  by  whom 
they  ^all  be  submitted  for  approval  in  open 
court,  and  the  court  shall  pass  upon  the  same 
In  the  manner  aforesaid." 

The  same  section  also  requires  "that  before 
any  bill  of  costs  shall  be  taxed  by  any  Jud^eor 
other  officer,  or  any  account  payable  out  oi  the 
money  of  the  United  States  shall  be  allowed  by 
any  officer  of  tbe  treasury"  in  favor  of  these  par- 
tics,  the  proceedings  Just  stated  shall  be  had. 
It  is  also  provided  that  "Nothing  contained  in 
this  Act  snail  be  deemed  in  any  wise  to  dimin- 
ish or  affect  the  right  of  revision  of  the  ac- 
[2331  counts  to  which  this  Act  applies  by  the  account- 
ing officers  of  the  treasury,  as  exercised  under 
the  laws  now  in  force." 

The  findings  of  fact,  made  by  the  court  in 
this  case,  show  that  Knox  did  keep  tiie  docket 
and  render  the  services  charged  in  his  pHstiUon, 
to  the  amount  $300;  but  the  court  of  claims  dis- 
allowed all  but  $196  of  it,  as  being  barred  by  the 
Statute  of  Limitations.  That  court  also  finds 
that  the  claimant  made  out  and  verified  by  oath 
his  account  of  fees  for  keeping  said  docket, 
and  that  he  sent  it  to  the  United  States  District 
Attorney  to  be  presented  to  the  court.  It 
further  appears  by  correspondence  between  the 
claimant  and  the  clerk  of  tbe  court  and  the  dis- 
trict attorney  that  the  latter  offered  to  present 
the  account  to  the  judge  at  Dallas,  but  that  the 
iudge  refused  to  receive  or  approve  it,  suggest- 
ing that  the  district  attorney  had  better  caU  for 
the  books  and  examine  them  himself,  and  see  if 
the  account  was  correct. 

Soon  after  the  claimant  took  his  books  to 
Waco,  and  left  them  with  the  district  attorney 
for  examination.  That  officer  thereafter  re- 
turned the  books  to  piim,  and  informed  him 
that  the  Judge  would  not  act  upon  the  account. 
There  is  a  term  of  the  district  court  held  at 
Dallas  and  another  at  Waco  for  the  Northern 
District  of  Texas;  and  we  take  this  statement 
of  what  occurred  to  amount  to  a  presentation 
by  the  claimant  of  his  account  through  the 
district  attorney  to  the  court,  and  an  absolute 
xef  usal  by  the  court  to  act  upon  the  claim. 

Section  846  of  the  Revised  Statutes  declares 
as  follows :  ' 'The  accounts  of  district  attorneys, 
clerks,  marshals  and  commissioners  of  circuit 
courts  shall  be  examined  and  certified  by  the 
district  Judee  of  the  district  for  which  they  are 
appointed,  before  they  are  presented  to  the  ac- 
counting officers  of  the  Treasury  Department 
for  settlement.  They  shall  then  be  subject  to 
revision  upon  their  merits  by  said  accounting 
officers,  as  in  case  of  other  public  accounts." 

It  was  decided  in  United  States  v.  Wallace, 
116  U.  S.  898  120:675],  that  a  United  States 
Commissioner  who  kept  a  docket,  by  direction 
of  the  court  appointing  him,  and  entered  there- 
to the  proceedings  in  criminal  cases  heard  and 
decldea  by  him,  is  entitled  to  the  same  fees 
allowed  to  clerks  of  courts  by  section  828  of 
tbe  Revised  Statutes  for  the  keeping  of  their 
docketa 
[2341  It  is  evident  from  the  language  of  section 
846,  and  that  of  the  Act  of  1875,  above  cited, 
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that  the  Treasury  Department  has  a  right  to 
require  some  action  bv  the  district  attorney  and 
the  court,before  it  will  allow  or  consider  a  claim 
in  such  a  case  as  this. 

The  second  objection  made  by  counsel  for 
the  United  States  is  that  the  claim  should  have 
been  presented  at  the  Treasury  Department  and 
have  been  disallowed  by  the  accounting  offi- 
cers. This  question  was  considered  in  Olyde 
V.  United  States,  80  U.  8.  18  Wall.  38  [20:479]. 
and  we  understand  the  court  to  have  decided 
in  substance  that  the  action  of  the  Auditing 
Department,  either  in  allowing  or  rejecting 
such  a  claim,  was  not  an  essential  prerequisite  to 
the  Jurisdiction  of  the  court  of  claims  to  hear 
it.  In  that  case  it  appeared  that  the  court  of 
claims  had  refused  to  consider  a  claim  against 
the  United  States  presented  to  it  because  the 
clainumt  had  not  complied  with  a  rule  of  that 
court  which  required  that  the  party  should 
have  first  gone  to  the  department  which  mieht 
have  enteTtEdned  It,  before  he  was  permitted  to 
proceed  in  that  tribunal  But  this  court  held 
that  such  a  rule  was  "an  additional  restriction 
to  the  exerdse  of  Jurisdiction  by  that  court 
It  required  the  claimant  to  do  what  the  Acts 
ffiving  the  court  Jurisdiction  did  not  require 
him  to  do,  before  it  would  assume  Jurisdiction 
ofjlds  case."  The  rule  was,  therefore,  declared 
to  be  void,  and  the  court  of  claims  was  directed 
to  proceed  with  the  consideration  of  the  case. 

The  presentation,  therefore,  of  the  present 
case  to  Uie  officers  of  the  Government  charged 
with  the  auditing  of  such  accounts  in  the  TrS&s- 
ury  Department  was  not  necessary  to  give  the 
court  of  claims  jurisdiction,  and  it  would  have 
been  a  useless  step  because  the  statute  express- 
ly says  that  the  court  shall  first  "cause  to  be 
entered  of  record  an  order  approving  or  disap- 

E roving  the  account,  as  may  be  according  to 
iw  ana  Just." 

No  provision  is  made  for  a  refusal  l^  the 
court  to  act  upon  a  claim,  and  the  most  forci- 
ble argument  now  made  on  behalf  of  the  Gov- 
ernment against  the  right  of  the  Court  of  Claims 
to  take  jurisdiction  of  this  case  is  that  no  such 
order  was  made  by  the  Circuit  or  District  Court, 
and  that  the  proper  remedy  for  the  claimant  is 
a  proceedinc:  in  mandamus  to  compel  the  Cir- 
cuit Court  to  act  upon  the  account 

We  do  not  know  what  may  have  been  the 
circumstances  which  induced  that  court  to  de- 
cline to  act  upon  this  claim,  but  we  are  not 
prepared  to  say  that  such  a  writ  is  the  proper 
remedy  for  the  claimant  to  resort  to  here.  If 
there  were  no  other  this  might  be  so,  but  the 
attempt  to  proceed  by  mandamus  would  raise 
the  qu^on,  always  a  troublesome  one,  whether 
it  is  a  part  of  the  Judicial  function  to  take  part 
in  auditing  the  accounts  against  the  Gkivem- 
ment,  or  preparing  them  for  submission  to  the 
auditing  officers.  But  as  we  feel  well  assured 
that  the  claimant,  who  has  done  everything  in 
his  power  to  secure  action  upon  his  account  by 
the  district  attorney  and  the  court,  and  who  has 
a  Just  daim  against  the  Qovemment  for  services 
rendered  under  the  Act  of  Congress,  has  a  rem- 
edy in  the  Court  of  Claims,  we  do  not  see  why 
he  should  be  compelled  first  to  resort  to  a  writ 
of  mandamus  against  the  Circuit  Court  This 
remedy,  always  an  unusual  one  and  out  of  the 
ordinary  course  of  proceeding,  would  be  at- 
tended in  tiie  case  before  us  with  delay  and 
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embamasment  It  is  not  by  any  means  so  effi- 
cient nor  so  speedy  as  an  action  in  the  Court 
of  Claims.  If  be  should  succeed  after  trouble, 
delay,  and  expense,  in  procuring  action  by  the 
local  court,  which  might  be  either  an  approval 
or  a  disapproval  of  his  claim,  he  would  still 
have  to  go  to  the  Auditing  Department,  in 
which  the  action  of  the  court  is  only  advisory, 
or  he  might  sue  in  the  Court  of  Claims  as  shown 
in  the  case  of  ayda  y.  United  Statea,  80  U.  S. 
18  Wall.  38  [20:479]. 

We  are,  therefore,  of  opinion  that  the  Court 
of  Claims  had  Jurisdiction  of  the  case,  and  its 
iudgmentis  a;firmed. 


HARRIET  BROWN.  Appt, 

THE  GUARANTEE  TRUST  AND  SAFE 
DEPOSIT  COMPANY. 

(See  S.  0.  Beporter'B  ed.  40B-aS.) 

Muliifariort$nes$— parties  in  equiti/^different 
eauses^time,  tohenof  the  essence  <(f  a  eontraot 
— when  contract  not  abandoned. 


1.  In  an  equity  suit,  where  the  case  against  one 
of  the  defendants  U  so  entire  as  to  be  incapable  of 
being  prosecuted  in  several  suits,  and  another  de- 
fendant is  a  necessary  party  to  some  portion  of  the 
case  stated,  the  objection  of  multlf  anouiness  can- 
not prevail. 

2.  It  is  not  Indispensable  that  all  the  parties  should 
have  an  interest  in  all  the  matten  contained  in  the 
suit:  it  will  be  sufficient  if  each  party  has  an  inter- 
est in  some  material  matters  in  the  suit,  and  they 
are  connected  with  the  others. 

8.  To  support  the  objection  of  molttfarlomneM. 
because  the  bill  contains  different  causes  of  suit 
against  the  same  person,  two  things  must  concur: 
first,  the  grounds  of  suit  must  be  dflferent;  second, 
each  ground  must  be  sufficient  as  stated  to  sustain 
abilL 

4.  Time  may  be  made  of  the  eswnoe  of  the  con- 
tract; but  it  must  affirmatively  appear  that  the  par- 
ties regarded  time  as  an  essential  element  in  their 
agreement,  or  a  court  of  equity  wlU  not  so  regard  It. 

0.  Where  there  was  an  agreement  for  the  post- 

K»nement  of  the  payment  and  to  pay  interest  on 
e  purchase  monev,  acceptance  or  a  partial  pay- 
ment and  demand  for  performance  shows  that  the 
contract  had  not  been  abandoned* 

[No.  20.] 
Buhmitted  April  S6, 1888.  Decided  Nov.  19, 1888. 

APPEAL  from  a  decree  of  the  Chrcuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois,  for  specific  performance  of  a 
contract  by  appellant,  etc.    Affinned. 

1 404 1  Statement  by  Mr,  Justice  Lamar  t 
•  I  This  litigation  arose  from  a  creditors' bill,  filed 
in  one  of  the  courts  of  Illinois,  by  Edward  R. 
Enowlton  a^inst  the  City  of  Joliet  Water 
Works  Company,  Jesse  W.  Starr  and  Harriet 
Brown,  for  the  enforcement  of  a  judraent 
against  the  first  named  two  defendants;  for  the 
appointment  of  a  receiver  of  the  property  used 
by  that  company  in  its  business;  ana  for  an  ac- 
counting with  the  remaining  defendant,  Harriet 
Brown,  who,  it  was  alleged,  asserted  a  vendor's 
lien  upon  some  of  the  property  of  the  Water 
Works  Company,  sold  by  her  to  Starr,  and  by 
bim  to  that  company, 
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The  Quarantee  Trust  and  Safe  Deposit  Com- 
panv,  a  Corporation  of  Pennsylvania,  being 
made  a  defendant,  the  cause,  upon  its  motion, 
was  removed  to  the  United  States  Circuit  Court 
for  the  Northern  District  of  Illinois,  upon  tho 
ground  of  the  diverse  citizen8hi|>  of  the  parties. 
Subsequently  that  Company  filed  its  cross  bill 
for  a  foreclosure  of  a  mortgage  held  by  it  upon 
the  property  of  the  Water  Works  Company, 
and  for  specific  performance  by  Harriet  Brown 
of  her  contract  of  sale  to  Starr. 

The  cross  bill  alleges.  In  substance,  that  by 
certain  instruments  in  writine,  bearing  date, 
respectively,  the  15th  and  17th  of  June,  and 
the  9th  of  October,  1880,  Starr  undertook  with 
the  City  of  Joliet  to  construct  and  maintain  a 
system  of  water  works  for  that  city  and  its  cit- 
izens, in  consideration  of  which  itagreed  to  grani 
to  him  and  his  successors  certain  franchisee, 
rights  and  rentals  connected  therewith;  that 
on  the  4th  of  October,  1880,  he  entered  into  a 
written  agreement  with  Harriet  Brown,  by  [405] 
which,  in  consideration  of  $1,000  to  be  paid  to 
her,  she  asirced  to  convey  to  him  a  certain  par- 
cel of  land  in  Joliet;  that  subsequently  he  en* 
tered  into  a  verbal  agreement  with  her  for  the 
purchase  of  other  parcels  of  land,  making  in  all 
9.60  acres,  for  which  he  was  to  pay  a  tottU  price 
of  $4,800;  that  on  the  10th  of  December  there- 
after, Mrs.  Brown,  by  warranty  deed,  convevcd 
all  of  said  parcels  to  Starr  placing  the  deea  in 
the  hands  of  one  Hobbs,  for  deliveiy  to  Starr, 
upon  the  payment  of  the  balance  of  the  pur- 
chase money;  and  that  on  the  8d  of  November 
Starr  paid  to  her,  on  that  purchase,  the  sum  of 
$500,  and  on  the  17th  of  February,  1881,  the 
further  sum  of  $1,000. 

It  was  also  alleged,  in  the  cross  bill,  that  im- 
mediately after  said  agreements,  and  with  full 
knowloige  and  consent  of  Mrs.  Brown,  Starr 
took  actual  and  open  possession  of  all  the  prem- 
ises so  purchasea,  and  immediately  began  to 
make  permanent  and  expensive  improvements 
thereon  for  water- works  purposes;  that  he  and 
his  assignee,  hereinafter  mentioned,  continued 
to  make  such  improvements  at  a  cost  of  about 
$50,000,  and  remained  in  uninterrupted  posses- 
sion of  the  premises  until  thev  were  delivered 
to  the  receiver  appointed  in  this  litigation;  all 
this  within  the  dfsily  sight  of  Mrs.  Brown,  and 
without  objection  or  molestation  on  her  part; 
that  to  supplement  his  individual  resources, 
which  were  insufficient  to  carry  out  his  agree- 
ment with  the  city,  Starr  resorted  to  the  plan 
of  creating  a  corporation  under  the  local  laws 
of  the  State,  ana  by  means  of  its  negotiable 
bonds  and  stocks  raising  money  sufficient  to 
complete  said  water  works:  and  that  to  ac- 
complish this  purpose  the  City  of  Joliet  Water 
Works  Company  was  organized,  with  a  capital 
stock  of  $200,000,  of  which  amount  Starr  sub- 
cribed  for  $195,000  in  his  individual  name. 

It  is  further  alleged  in  the  cross  bill  that  im- 
mediately upon  the  organization  of  that  cor- 
poration, and  on  the  9th  of  December,  1880, 
Starr  conveyed  to  it  and  its  assinis  his  contracts 
with  the  City  of  Joliet,  as  well  as  the  rights, 
franchises  and  property,  real  and  personal, 
connected  therewith,  including  the  property 
purchased  from  Mrs.  Brown,  and  agreed  with 
the  company  to  complete  the  system  of  water 
works  contemplated  by  his  contract  with  the  |406] 
city,  and  deliver  them  to  the  company  within  a 
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reasonable  time;  that  by  tbe  agreemeDt  last  men- 
tioned  tbe  company,  Starr  being  a  director  and 
the  principal  manager,  as  well  as  tbe  subcriber 
for  all  of  its  capital  stock  except  |5,000,  agreed 
to  credit  bim  tortbwitb  witb  |195,000  on  bis 
subecription  to  its  capital  stock,  and  to  deliver 
to  biro  Its  bonds  to  the  Amount  of  $140,000,  par 
▼alue,  and  also  to  secure  their  payment  by  ex- 
ecuting to  tbe  complainant  in  tbe  cross  bill  a 
mortoage  upon  all  tbe  property,  rigbts  and 
Irancbiscs  then  owned,  or  thereafter  to  be  ac- 
quired by  it;  that  said  bonds  were  accordingly 
ctelivered  to  Starr,  and  tbe  mortgage  was  dulv 
execute  to  the  complainant  in  tbe  cross  bill; 
that  after  getting  tbe  bonds  in  his  bands  he 
fortbwitb  placed  them  upon  tbe  market,  and 
they  are  now  held  by  a  large  number  of  persons 
and  corporations;  that  tbe  Water  Works  Com- 
pany has  made  default  in  tbe  payment  of  tbe 
interest  coupons  due  on  said  bonds,  and  for 
more  than  four  calendar  months  has  continued 
to  make  default;  and  that,  in  obedience  to  the 
request  made  to  It,  according  to  the  terms  of  the 
mortgage,  by  a  majority  in  interest  of  tbe  hold- 
ers of  bonds,  tbe  complainant  In  tbe  cross  bUl, 
as  trustee,  files  its  cross  bill  for  foreclosure. 
Tbe  bill  still  further  avers  that,  inconsequence 
of  tbe  assignment  of  Starr  to  tbe  Water  Works 
Company  and  the  execution  of  said  mortgage, 
the  trustee  was  invested  with  the  right,  upon 
the  payment  of  the  purchase  money  due  to  Mrs. 
Brown,  with  interest  thereon,  to  demand  of  her 
a  specific  performance  of  her  agreement  with 
Starr;  that,  as  such  mortgagee,  the  Guarantee 
Trust  and  Safe  Deposit  Company  has  always 
been  willing  to  perform  tbe  agreement  of  Starr 
and  to  pay  his  vendor  the  residue  of  the  pur- 
chase money  due  to  her,  with  interest,  on  hav- 
ing a  proper  deed  of  conveyance,  and  is  still 
ready  and  offers  to  pay  the  said  residue;  and 
that  the  Water  Works  Company  is  hopelessly 
insolvent,  having  no  proper^,  except  that  cov- 
ered by  the  mortgage.  The  bill  prays  for  a 
foreclosure  and  sale;  that  the  proceeds  thereof, 
after  paying  certain  fees  and  current  expenses, 
m^  be  distributed  in  payment  of  said  bonds 
and  coupons;  that  an  account  may  be  taken 
of  tbe  amount  due  on  account  of  tbe  purchase 
[407]  money  due  to  Mrs.  Brown  from  Starr;  and  that 
she  be  decreed  to  specifically  perform  her  agree- 
ments to  convey,  so  that  said  mortgage  shall  be 
a  valid  and  first  lien  on  the  property. 

Mrs.  Brown  filed  a  demurrer  to  the  amended 
cross  bill,  alleging  specifically  that  tbe  same 
was  multifarious.  This  demurrer  having  been 
overruled,  she  thereupon  answered,  oVerring 
her  ignorance  of  tbe  contract  between  Starr  and 
the  city;  admitting  the  entering  into  tbe  written 
contract  with  Starr,  but  alleging  that  it  wns 
thereafter  wholly  and  completely  abandoned 
by  him,  and  that  neither  he  nor  any  person  or 
corporation  had  ever  offered  or  claimed  tbe 
right  to  carry  out  that  contract;  admitting  that 
he  afterwards  verbally  negotiated  for  tbe  pur- 
chase of  a  larger  tract  of  land,  but  alleging  that 
said  negotiation,  as  a  contract  was  void,  under 
the  Statute  of  Frauds;  that  by  its  terms  the  pay- 
ment  of  the  entire  purchase  price  was  a  condi- 
tion precedent  to  the  vesting  in  him  of  any  title 
whatever;  that  the  possession  and  the  improve- 
ments were  made  without  her  consent,  express 
or  implied,  and  with  his  eyes  open,  and  that 
•he  is  entitled  to  the  whole,  augmented  in  value 
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as  it  is  by  the  improvements;  that  she  bad  made 
a  great  many  efllorts  to  secure  the  balance  of 
tbe  purchase  money  due  from  Starr,  but  had 
been  unsuccessful;  that  the  negotiation  and 
transaction,  so  far  as  be  and  those  claiming  un- 
der him  or  acting  with  him  were  concerned, 
had  been  a  fraud  upon  her;  that  bv  reason  of 
such  failure  on  bis  part,  and  that  of  bis  success- 
ors and  assigns,  to  comply  with  the  terms  of 
her  contract  witb  him,  it  had  become  broken 
and  was  void;  and  that  the  amended  cross  bill 
was  multifarious:  and  praying  the  same  benefit 
of  her  answer  as  if  sue  baa  specifically  de- 
murred to  the  bill.  To  this  answer  a  replica- 
tion was  filed. 

Pursuant  to  a  decree  of  the  court,  on  tbe  81st 
of  March,  1883,  upon  tbe  petition  of  John  D. 
Paige,  receiver,  all  the  property  and  effects  of 
the  Water  Works  Company  which  it  obtained 
from  Starr,  and  all  the  rights  accruing  to  it  by 
virtue  of  the  contract  with  Mrs.  Brown,  were 
sold,  and  bought  by  Joseph  H.  Foster,  of 
Portsmouth,  N.  H.  On  June  9,  1888,  a  de- 
cree of  foreclosure  was  entered  upon  the  cross 
bill  against  tbe  fund  realized  by  tbe  sale. 

After  some  other  proceedings,  not  neces^rr 
to  be  stated,  a  further  decree  was  enteredf, 
August  13,  1888,  adjudging  that  there  was 
justly  due  to  Harriet  Brown,  on  account  of 
said  purchase  money  of  the  premises  sold  to 
Starr,  including  interest,  tbe  sum  of  $3,964, 
and  that  her  said  agreement  witb  Starr  be  per- 
formed and  carried  into  execution. 

From  this  decree  Mrs.  Brown  prayed  and 
perfected  tbe  appeal  which  brings  her  case 
here. 

Messri.  CharleB  A,  Dupee  and  flionroe  L« 
Willard*  for  appellant: 

Where  the  right  of  a  person  to  specific  relief 
against  another  is  so  incumbered  that  he  cannot 
assert  his  own  right  till  he  has  got  rid  of  that 
incumbrance,  he  cannot  include  tbe  object  of 
getting  rid  of  the  incumbrance  in  a  suit  for 
specific  relief.  If  he  do  so  his  bill  will  bemul- 
tuarious. 

1  Dan.  Ch.  PI.  &  Pr.  889;  Stoiy.  Eq.  PI 
§  272;  DialY.  Beynoldi,  96  U.  8.  840  (24:  644). 

It  is  not  proper  in  a  foreclosure  suit  to  try  a 
claim  of  title  paramount  to  that  of  tbe  mort- 
gagor, llie  only  proper  object  of  the  suit  is 
to  bar  the  mortgagor  and  those  claiming  under 
him. 

Jones,  Mortg.  §§  1489, 1440,  1445;  Chapman 
v.  West,  17  N.  T.  125;  Story,  Eq.  PI.  §  280. 

YHiere  the  purchaser  has  wantonly  refused 
to  pay  at  the  time,  when  he  had  the  means  and 
coma  have  done  so,  be  cannot  ask  tbe  court  to 
excuse  him  for  bis  willful  disregard  of  tbe 
specified  terms  of  his  obligation,  no  matter  how 
soon  he  may  have  repented  of  his  perverseness 
and  offered  to  perform. 

DiOo  V.  Harding,  78  HI.  117. 

The  decree  is  against  the  evidence,  for  tbe 
reason  that  no  actual  tender  had  ever  been 
made  and  no  facts  are  shown  to  excuse  such 
tender  or  offer. 

Pom.  Spec.  Perf.  §§  826,  860,  861;  Doyle  y. 
Teas,  5  III  202. 

Assignees  for  value  should  be  subrogated  to 
all  tbe  rigbts  the  holders  of  the  cou|X)ns  had. 

Ketehum  v.  Duncan,  96  U.  8.  659  (24:  868); 
Bigelow,  Estop.  (1872)  478. 
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If  tbe  usury  could  be  set  up,  the  boadboldera 
bftve  not  the  ilKbt  to  do  it. 

Adamt  V.  Ration,   87  111.  45;  SeWt^ 
Johnion,  28  U.  8.  10  WbeaL  307  (8: 343). 

To  a  proceediog  in  Tern,  Uie  only  defenses 
allowol  nre  aucb  ae  payment,  aatUfacllooi  dis- 
cbarge, release,  or  DBTer  a  lien. 

Jlendertan  t.  Paimtr,  71  111.  B79;  Fitzgeraid 
▼.  FvrTi4tal,  48  lU.  228;  Carptnter  t.  Mooen, 
86  III.  182;  WhiUY.  WiUianu.  8  N.  J.  Eq.  876, 
863;  Troup  t.  Haighi,  1  Hopk.  339;  Pctafv. 
BUii. »  Ves.  Bfl8. 

Mr.  J,  L.  Hif  b.  for  ainiellee: 

The  objection  of  multifariouaness  la  purely 
lecbnical  and  is  never  considered  witli  favor  by 
courta  of  equity.  Appellant  was  not  only  a 
proper  but  an  aDaolulely  indispensable  party  to 


Uieci 


IS  bill. 


CbmiiwU  T.  Let,  14  Conn.  S24;  Bnnktrhoff 
Brown,  0  JoUds.  Ch.  1S9;  Ra-nn  7.  Bann,  95 
HI.  433;  firoun  t.  Kemqi  BcUUmmt  ChctM 
AtMO.  68  N.  Y.  242. 

Unless  tbe  court  can  see  lliat  hardshlo  and 
Injustice  bave  resulted  from  tlie  joinder  of 
parlies,  a  decree  should  not  be  reversed  upon 
this  ground. 

Oliter  T.  Piatt,  44  U.  &  8  How.  883  (11: 
622). 

Mere  delay  upon  the  part  of  the  vendee  In 
(be  payment  of  the  piuchase  price  will  not 

SrevenL  a  apeciflc  performaace,  where  the  ven- 
ee  istn  possesston  with  the  vendor's  ctmsent, 
and  especially  where  he  has  made  valuable 
and  permanent  improvements  upon  the  prem- 

Pom.  Spec  Perf.  §  404;  Jfoson  v.  WaUaee,  S 
McLean.  148;  8.G.A  McLean.  T7;  Aki  v.  Jirtn- 
ton,  61  U.  S.  20  How.  Gil  (1S:100SJ;  Emn»  v. 

OoTdoi,,  49  N.  H.  444. 

Possc&sioQ  and  improvements  are  grounds 
for  a  specific  perfonnance. 

PotUr  V.  Jacsbi,  111  Jlass.  82j  Murphy  t. 
lAXkmood,  21  Hi.  611;  Bomier  v.  Caldwdl,  6 
Jlicb.  463;  Ewini  v.  Oiyrdon,  49  N.  H.  444. 

Where  one  party  fails  in  performing  the 
contract,  tbe  other,  if  he  means  to  rescind  the 
conirDct,  should  give  a  clear  notice  of  his  iU' 
tention. 

BeyacUM  v  Nelton.  6  Uadd.  18. 

Mr.  Jvttiea  Ziamftr  delivered  tbe  opbion 
of  the  court: 

It  is  contended  by  the  appellant  that  tbe 
decRK;  below  should  be  reversed  on  tbe  jtround 
that  the  cro^  bill  Is  multifarious.  In  iHn'cMt 
V.  nomat,  59  TJ.  8.  IB  How.  253  [15: 368].  this 
objection  was  urged  against  a  bill,  and  in  con- 
sidering the  objection  tbe  court  say: 

"There  Is  perhaps  no  rule  establlobed  for  the 
conducting-  of  equity  pleadlngB,  irltli  referenoo  to 
which  ( vbllst  as  a  rule  It  Is  UQlveraall;  admitted  ) 
there  Iibh  GZl£l«d  len  ol  osrt&intr  and  uniformttr 
la  applicMtlon,  than  baa  attended  this  reiatliig  to 
mulUraiitiuBDew.  TbSa  eSeot.  flowtag,  perhaps  In- 
evllalilf ,  from  tbe  variet)'  of  modes  and  degroea  of 
rlsht  aud  Interest  enterlDK  Into  the  tnuwooUons  of 
life,  eeems  to  bave  led  to  a  ooncluslon  rendering 
the  rule  almrat  m  muoh  an  exception  as  a  rule; 
and  tbat  conclusion  is  that  eaob  oaae  must  be  da- 
tenuined  by  lu  iwcullar  (eatures." 

So  in  Oainet  r.  Chew,  48  C.  S.  2  How.  61S, 
94^111:402,  411],  tbe  court  say: 

-In  peiieial  ternui.BblU  ta  said  to  be  multlfa- 
Tlou?  nbich  seeks  to  enforce  axalnat  different  In- 


Wbllst  parties  should  not  be  aubjeotad  u>  expense 
and  InconvBDlenoe,  in  litdgatlng  matters  In  which 
they  have  no  interest,  mulcipUcIcy  or  suits  should 
be  avoided  bv  uniting  in  one  bill  all  who  have  m 
Interest  tn  tbe  prlnolpal  matter  in  oontroverar, 
thaugh  (he  iatnrestamair  have  arisen  under  dlsllDof 


In  that  case  the  bill  was  filed  against  the 
two  executors  of  tbe  will  of  Daniel  Clark,  the 
heirs  at  law  of   his  I^tee,  and  tbe  peveral 

Eurcbasers  of  various  piece*  of  property  wbicb 
ad  been  sold  off  from  the  estate.  Tlie  relief 
asked  was  an  accounting  in  respect  toihe  rente 
and  proflls  of  the  several  parcels,  and  for  gen- 
eral relief  as  the  beir  and  devisee  of  Olark  un- 
der a  diflereni  testamenL  Under  this  stale  of 
facts,  the  court  said: 


The  case  against  one  defendant  may  be  so 
entire  as  to  be  Incapable  of  being  prosecuted 
in  several  suits;  and  yet  some  other  defendant 
may  be  a  necessary  party  to  some  portion  only 
of  the  case  stated.  In  Uie  latter  case  tbe  oi- 
m  of  multifariousness  cannot  be  allowed 
to  prevail.  Atty-Gen.  v.  Poolr,  4  Myl,  &  C. 
17  31;  Turner  v.  RobiiMn,  1  81m.  ft  &  818; 
Attg-Gen.  v,  Cradoet,  8  Myi,  &  G.  B5. 

It  la  not  Indispensable  that  all  the  parties 
should  have  an  inlcrest  in  all  tbe  matters  con- 
tained In  the  suit;  it  will  be  sufficient  If  each 
party  has  an  interest  in  some  material  matters 
in  the  suit,  and  Ibey  are  conocclcd  with  the 
others,  Addixm  v.  Walker,  4  Younge  ft  Col, 
E^elj  442;  Parr  V,  Atts/Oen.  9  Clark  ft  P. 
435;    Worlfii/ V.  Jahnum   9  (H.  239. 

To  support  tbe  objection  of  mullIfariouBneaa, 

ber:iusc   the   bill  contains  different   causes  of 

suit  against  the  same  person,  two  things  must 
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concur:  first,  the  gnrotmds  of  suit  mtist  be  dif- 
ferent; BCCODd,  each  eround  must  be  sufficient 
as  stated  to  sustain  a  niU.  Bedsole  v.  Monroe, 
6  Ired.  Eg.  818;  Larkina  y.  Biddle,  21  Ala.  252; 
JfaU  y.  Jkbbley,  9  Qa.  278;  Robinson  y.  Orou, 
22  Conn.  171. 

Testinff  now  the  case  at  bar  in  the  light  of 
these  auUiorities  and  their  statements  of  the 
principle  involyed,  it  will  be  useful  to  get  a 
dear  yiew  of  the  exact  relations  of  the  paxties. 

Aasuminff  the  statements  of  the  cross  bill  to 
be  true  ana  the  demands  preferred  In^  it  to  be 
meritorious,  the  objection  of  multifanousness, 
howeyer  presented,  raises  no  question  saye  the 
technical  one  of  an  undue  uniting  of  demands. 
The  attitude  of  the  parties  is  this:  Mrs.  Brown, 
by  her  contract  with  Starr,  and  by  his  agree- 
ment with  the  Joliet  Water  Works  Company, 
[413]  had  become  the  trustee  of  the  legal  title  for  tho 
benefit  of  the  company.  Starr  and  the  com- 
pany, on  the  other  hand,  owed  the  purchase 
mon^  to  Mrs.  Brown.  By  his  assignment  to 
the  compauy  only  an  equitable  title  was  con- 
veyed, for  be  had  not  a  legal  title;  so  the 
Water  Works  Company's  mortage  to  the 
Guarantee  Trust  and  Safe  Deposit  Company 
was  but  the  mortgage  of  an  equity.  Haying 
no  legal  title  itself,  the  mortgagor  company 
could  convey  none  to  the  mortgagee  or  the 
trustee.  So  also  as  to  the  other  defendants  to 
the  cross  bill,  the  interyenors  under  the  origi- 
nal bUl,  whateyer  may  be  in  fact  the  exact 
measure  and  nature  of  their  various  rights,  idl 
are  in  common  interested  in  the  legal  title  held 
as  above  stated,  by  Mrs.  Brown.  Indeed,  as  to 
aU  the  parties  to  the  cross  bill  and  their  respect- 
ive demands,  she  holds  the  key  to  the  whole 
situation,  especially  in  view  of  the  fact  that 
the  reservoir  and  engines  are  on  the  land  in 
q[uestion. 

Every  defendant  to  the  cross  bill,  as  well 
as  the  complainant  therein,  is  directly  inter- 
ested in  the  calling  in  of  the  legal  title.  It 
will  necessarily  enhance  Uie   value  of   the 

J)roperty  to  be  sold,  not  merely  by  the  increase 
n  value  by  the  amount  paid  oy  the  complain- 
ant under  its  tender,  but  also  and  to  a  greater 
extent  by  the  settlement  of  the  title.  To  para- 
phrase tne  language  of  the  court  in  Oaines  v. 
Oheu.  9upra,  "in  every  fact  which  goes  to 
establish  the  identity  and  value  of  tho  property 
sought  to  be  sold  ,  all  the  defendants  are 
directly  interested;  not  interested  to  the  same 
extent  nor  in  the  same  way,  but  still,  in  a  sub- 
stantial sense,  interested  m  any  decree  which 
may  be  rendered. 

The  case  of  Dial  v.  Reynolds,  08  U.  S.  840 
f24:  6441,  relied  on  by  counsel  for  the  appel- 
lant in  this  connection,  and  its  cognate  coses, 
an»  not  opposed  to  this  view.  This  is  not  an 
instance  of  an  attempt,  in  a  foreclosure  pro- 
ceeding, to  call  in  and  litigate  an  outstonaing 
legal  title.  It  is  the  only  legal  title  in  the  field; 
it  is  that  under  and  through  which  mortgagor 
and  mortgagee  equaUy  claim.  To  say  that  the 
alleged  trustee  of  that  title,  because  he  chooses 
to  deny  the  trust  relation,  can  defeat  the  pro- 
ceeding without  an  adjudication  on  its  merits, 
and  driye  the  mortgagee  to  a  distinct  and  pre- 
l»*»J  liminarv  suit,  is  to  ossume  a  position  not  sup- 
ported by  authority,  and,  in  the  opinion  of  this 
court,  not  maintainable. 
The  appellant  further  claims  that  as  to  Mrs. 
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Brown  the  case  made  out  below  was  not  such 
a  one  as  calls  for  specific  performance,  and  in 
support  of  this  view  relies  on  alleged  unreason- 
able delay  in  the  payment  of  the  purchase 
money.  The  legal  propositions  applicable  to 
this  question  are  well  settled  in  this  court. 

In  Seeombe  v.  Btule,  61  U.  S.  20  How.  94 
[16:883J,  itissaid: 

''Time  may  l>e  made  of  the  easenoe  of  the  con* 
tract  by  express  stipulation,  or  it  may  become 
esseotial  by  considerations  arising  from  the  nature 
of  the  property  or  the  character  of  the  interest 
bargained.  And  the  principle  of  the  court  of  equi- 
ty does  not  depend  upon  considerations  collateral 
to  the  contract  merely,  nor  on  the  conduct  of  the 

Sirties  subseqaently,  showinff  that  time  was  not  of 
e  eeeence  ox  the  contract  in  the  particular  case. 
Bui  it  mutt  affltrmatively  appear  that  the  parties 
reoarded  time  or  place  as  an  osscnticU  element  m  their 
agreemenU  or  a  coort  of  equity  will  not  so  re- 
gard it** 

In  Eolffate  v.  Eaton,  116  U.  8.  83  [29:  688]. 
the  court  say: 

**  In  the  case  of  Taylor  v.  Lonaworth,  89  TT.8. 14  Pet. 
ITS,  m  C10:4&),  406],  Mr.  Justice  Story  uses  language 
which  has  since  become  a  legal  maxim  in  this  class 
of  cases.  *  In  the  first  place,*  be  says,  *'  there  is  no 
doubt  that  time  may  be  of  the  esseaoe  of  a  con- 
tract for  the  sale  of  property.  It  may  be  made  so 
by  the  express  stipulation  of  the  parties,  or  it  may 
arise  by  implication  from  the  very  nature  of  the 
property,  or  the  ayowed  objects  of  the  seller  or  the 
purchaser.  And  even  when  time  is  not  thus  either 
expressly  or  impliedly  of  the  essence  of  the  con- 
tract, if  the  jparty  seeking  a  specific  performance 
has  been  gtiilty  of  gross  (aches,  or  has  been  inex- 
cusably negligent  in  performing  the  contract  on 
his  part,  orlf  there  has,  in  the  intermediate  period, 
been  a  material  change  of  circumstances  aliecting 
the  rights,  interests  or  obligation  of  the  parties,  in 
all  such  cases  courts  of  equity  will  refuse  to  decree 
any  specific  performance,  upon  the  plain  ground 
that  it  woula  t>e  inequitable  and  unjust.*  ** 

Apply  these  principles  to  the  contract  be- 
tween Starr  and  Mrs.  ^rown  and  what  will  bo 
the  result? 

It  was  not  eyen  claimed  that  there  was  any 
express  stipulation  between  the  parties  thai 
time  should  be  of  the  essence  of  the  contract; 
nor,  on  the  other  hand,  that  such  obligation 
arose  from  the  nature  of  the  property  or  tho 
avowed  object  of  the  seller. 

It  is  asserted  that  there  was  an  understand- 
ing that  Starr  should  have  no  right  or  title  to 
the  land,  or  the  rl^ht  to  any  conyeyance  of  tha 
land,  until  the  full  purchase  price  should  bo 
paid.  But  that  is  a  very  different  proposition. 
It  has  relation  to  the  security  reseryed  and  not 
to  the  time  of  payment.  It  is  true  that  in  bis 
deposition  of  April  18,  1883,  Hobbs,  the  agent 
of  Mrs.  Brown,  states  that  Starr  agreed  to  pay 
cash  and  that  such  was  *'  the  basis  of  the  con- 
tract" But  no  such  claim  was  presented  b^ 
the  pleadings;  and,  moreover,  Hobbs'  testi- 
mony shows  that  there  was  an  agreement  for 
the  postponement  of  the  payment  while  Starr 
shoiud  go  to  Philadelphia;  and,  finally,  in  the 
same  deposition  and  in  a  subsequent  one  he 
states  that  Starr  had  agreed  to  pay  8  per  cent 
interest  on  the  purchase  money--a  proposi- 
tion manifestly  inconsistent  with  the  theory  of 
appellant's  insistence  on  a  cash  transaction. 
Without  stopping  to  array  them,  it  will  suffice 
to  say  that  numerous  matters  in  the  record 
show  to  the  satisfaction  of  the  court  that  Mrs. 
Brown  consented  to  Starr's  delay  of  payment, 
reluctantly,  perhaps,  but  nevertheless  consent- 
ed. Even  were  it  granted  that  time  was  of  the 
essence  of  the  contract,  the  conduct  of  Mrs. 
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Bniwn  would  have  been  &  wainr  of  tlut  focL 
Her  acceptance  of  a  partial  payment  of  fl.OOO, 
on  tbe  ITtb  o(  February,  l8Bl,  nas  certainly 
not  a  disafflrmaoca  of  the  contract,  but  tbe 
contrary.  So  affain,  her  demand  for  perform- 
ance 00  tbe  27Cn  of  November,  1881,  shows 
very  plnlnlv  that  up  to  that  day  it  bad  Dot 
been  abanooned.  Hobba  in  hia  first  deposi- 
tloQ  states  that  there  waa  a  aubsequcat  demand 
made  by  him  on  Starr  for  the  money;  and  his 
second  deposition  shows  that  be  sought  bo 
loterview  with  the  attorney  of  the  committee 
of  tbe  bondholders  on  the  2S[h  of  January, 
1883,  for  the  purpose  of  getting  the  mooey  due 
to  Mrs.  Brown  on  the  contract  with  Starr. 

Tbe  answer  of  Mra.  Brown  declares  that  the 
[416]  contract  waa  abandoned  and  canceled  in  No- 
vember, 1681,  in  Philadelphia.  Even  if  she 
bad  Uie  ^wer  so  to  do  under  the  circuro- 
Btancea,  still  it  was  not  done.  The  averments 
of  the  anawer  are  not  onlv  not  proved,  but  are 
even  disproved  bvHobbs  aim  self.    Hobbswas 

I  officer  of  tbe  Water  Worts  Company.    In 


n  tba  tr 


"1  got  01 

toldSr.BtL..  _ 
nmount  and  otbe 
I  otelr  provided  fo 

undentandiDR  wt 
would  withdraw 
tailed,  attei  vario 
the  monsr :  be  f i 


The  witness  is  here  speaking,  w  elaenbrae 
appears,  of  not  only  this  debt,  Out  also  of  tbe 
general  liabilities  of  the  concern.  Subsequent- 
^  to  this;  be  still  demanded  the  money  from 
Starr.  Pom.  Spec.  Perf.  895,  806;  BetmaldM  v. 
Ifeltim.  a  Mad.  10. 

As  between  the  appellant  and  the  bondbold- 
en,  repreaented  by  the  trustee,  it  would  be 
inequitable  to  refuse  tlie  consummation  of  her 
bawain. 

Sm  decree  ^tAe  Oireait  Court  m  qfflTmed. 


BICHARD  WOOD  bt  al.,  Appti. 
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APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  Slates  for  tbeNortbem  DIB- 
ITS 


the  distribution  of  tbe  fund,  priority  of  pay* 
ment  aa  agaiuat  bonda  and  otber  coupona.    4f- 

Jii-med. 

Statement  by  Mr.  JviUct  LftBftrt  f4171 

Tula  is  an  appeal  by  Inierveners  in  tbe  suit, 
onebranch  of  which  bos  t>een  disposed  of  in  tbe 

preceding caseof£fWunv.Ouarrinta  TruataniC 


below  was  entered,  directing  the  holders  of  tbe 
bonds  and  coupons  issued  by  the  Citv  of  Jollet 
Water  Worba  Compan^f,  and  aecuieo  by  mort- 
gage to  the  appellee  m  ttiia  case,  to  present 


tlien  in  the  hands  of  that  officer. 

Pursuant  thereto,  appellants  in  Ibis  ca.ie  filed 
4T3  of  aaid  coupons  neld  tiy  them,  and  with 
them  a  petition  praying  that  said  coupons  be 
decreed  to  have,  in  the  disLribution  of  said 
funds,  priority  of  payment  aa  against  any  of 
the  holdera  or  owners' of  the  aaid  iMnda  or  the 
subsequently  maturing  coupona. 

The  petition  allem^s,  In  sutetance,  that  for 
material  aold  and  delivered  to  Jesse  W.  Starr, 
which  he  used  in  the  construction  of  his  water- 
works system,  he  was  in  debt  to  them  |14.000, 
In  part  payment  of  which  be  (ransfcrrcd  to 
them.  In  October,  1882,  these  473  coupona,  at 
par  value,  amounting  to  |7,005,  and  intereat  [418] 
from  maturity;  that  lae  said  coupons  presented 
by  appellants  fell  due  before  Hie  comfiletion  of 
said  water  worlia;  that  upon  many  of  them  tbe 
amount  due  at  maturity  was  advanced  by  Starr 
to  the  bondholders,  who  transferred  the  same 
to  him;  and  that  the  said  advance  was  made 
out  of  money  which  Starr  ought  to  have  ap- 
plied to  the  payment  of  bis  indebtedness  for 
the  material  so  uaed.  and  which  now  consti- 
tutes a  part  ol  the  system  of  the  said  water 

The  answer  of  the  appellee  contains  sub- 
stantially the  statements  of  tbe  cross  bill  set 
forth  in  the  preceding  case.  It  denies  that  the 
coupons  presented  by  appellanta  had  any  t«- 
lidity  whatever  as  a  hen  upon  eaid  funds  in  the 
custodv  of  the  clerk;  alleges  that  all  of  them 
were  aelivered  after  they  were  due;  and  that 
of  the  478  coupons  held  by  appellants,  2TS  fall- 
iDK  due  January  1,  1881,  and  TT  of  tbe  104 
falling  due  July  I,  1881,  were  detached  from 
tbe  bonds  by  Starr  before  they  were  sold,  and 
I>efore  tbe  coupona  themselvea  became  due — 
only  117  being  sold  with  the  bonda  prior  to 
their  maturity.  It  furtber  alleges  that  (heae 
last  coupona  were  extinguished,  canceled  and 
paid;  that  tbe  holdera  of  the  bonda,  who,  as 
requested, 'presented  said  coupons  for  payment 
at  the  office  of  Starr's  broker,  bad  no  thought 
of  selling  them,  ami,  in  fact,  did  not  aell  Uiem; 
that  all  these  acts  of  Starr— cutting  off  some 
and  taking  up  others  of  aaid  coupons — were 
withheld  from  the  knowledge  of  said  bood- 
boldere,  were  deceptive  and  fraudulent,  were 
Intended  to  conceal  from  appellee  and  the 
public  the  tact  that  the  said  Water  Worka 
Company  was  Insolveoi,  and,  in  reality,  mak- 
ing default  in  payment  of  the  interest  coupons; 
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and  that,  u  lald  coupoD*  vers  delivered  bj 
Starr  to  sppelltiits  loag  after  tbeir  maluiity, 
the;  loolc  tbem  lubjcct  to  all  defenses  which 
mlcht  have  been  urged  against  Start  himself. 

Od  May  13,  1884,  the  petilioo  ot  sppellanta 
waadbmused  at  their  cofita,  from  which  acUoD 
they  have  brought  this  appeal. 

[Tbia  cnse  was  argued  with  the  precedioe 
case  of  Broun  v.  Quarantet  Tnut  and  8im 


T  delivered  the  opinion  of 
uie  court: 

In  ihia  appeal  the  first  claim  advanced  la 
that  BiQce  the  117  coudoqs.  parcel  of  the  lot  in 
controversy,  were  paid  by  Starr  with  the  funds 
that  he  had  raised  for  the  express  purpose  ot 
defraying  the  eipense  ot  conalructing  the 
water  worba,  it  was  bis  primarj^duty  aoto  use 
the  money;  and  Ibnt  his  failure  bo  to  do 
amounted  to  a  diversion,  which  will  entitle  the 
appellants  to  a  priority,  under  tbe  doctrine  ot 
FMdick  V.  BchaU.  68  tl.  8.  285  [25: 333]. 

The  argument  Is  unsound.  There  are  sev- 
eral answers  to  It.  First,  it  overlooks  the  »iUl 
distinction  between  adebt  forconsCriictloD,  and 
one  for  operalinE  expenses.  The  doctrine  of 
Fotdiek  v.  BtAall  Is  applicable  wholly  to  tbe 
latter  class  of  liablliiles.  In  the  case  of  Cow- 
dreg  V.  Oalnetton  H.  d  K  S.  Co.  83  U.  S.  852 
[SS:  SSa],  it  was  settled  that  the  doctrine  doee 
not  apply  where  It  is  a  question  of  orlgtoal 
construction.  Secondly,  It  overlooks  the  Im- 
portant tact  that  the  doctrine  only  appliee 
where  there  Is  a  diversion  of  tbe  Income  of  a 
"  going  concern"  front  the  purpose  to  whlcb 
tbat  Income  la  equitably  primarily  devoted; 
tIz.,  tbe  payment  of  the  operating  expenses  ol 
tbe  concern.  In  other  words,  tbe  income  must 
be  first  devoted  to  tbe  expenses  of  producing 
tbe  income.  In  this  esse  it  is  not  pretended 
tbat  the  money  used  In  paying  the  117couponf 
In  question  was  income  ot  toe  Water  Workf 
Company.  Thirdly,  the  doctrine  of  Fbidiei 
▼,  SMoAfaasnever  yet  been  applied  In  any  case. 
except  that  ot  a  railroad.  The  case  la^ s  greal 
emphadson  the  consideration  Ihata  railroad  h 
a  peculiar  property,  of  a  public  nature,  and 
dlschoTKin^  a  great  public  work.  There  Is  e 
broad  distinction  between  such  a  case  and  thai 
of  ■  purely  private  concern.  We  do  not  ud 
dertake  to  decide  tbe  question  here,  but  onlj 
point  it  out  There  is  other  ample  grounc 
upon  which  to  decide  this  qucatlon. 

It  is  further  insisted.  In  reference  to  the  11' 
coupons,  that  appellants  are  entitled  torecovei 
on  them  in  their  own  right,  as  owners,  and  in 
dependentlv  ot  the  doctrine  of  Foidiek  t, 
Saiali.  These  coupons  matured  July  1, 1881. 
Appellants  come  into  possession  ot  them  Ir 
October,  1882—15  months  after  they  were  dis 
honored.  It  any  defense  existed  a^lnst  then 
In  Starr's  bands,  tbe  aame  defense  u  avallabl* 
now  against  Starr's  assignee.  It  is  (Jaioied  bj 
the  appellee  tbat  before  the  appellants  acqulrec 
them  th^  had  bei>u  In  fact  paid.  This  is  de 
nied;  ana  the  case  el  Kftehum  v.  Dunean,  9i 
IT.  8.  6S9  IS4: 8d8]  ia  relied  on  to  support  thi 
denial. 
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owiieni  of  the  bonds  from  which  they  have  been 
detached.  To  hold  that  In  all  these  cases  the 
eoupons  are  paid  and  extlnfiruished,  and  not  trans- 
ferred or  assi^rned,  unless  there  was  Bomethloflr 
more  to  show  an  assent  of  the  person  parting  with 
the  possession  that  they  should  remain  alive,  and 
be  available  In  the  hands  of  the  person  to  whom 
they  were  delivered,  would,  we  think,  be  incon- 
eistent  with  the  common  understanding  of  business 
men.** 

That  case  clearly  settles  the  proposition  that 
in  such  a  matter  as  this,  the  question,  as  be- 
tween payment  and  purchase,  is  one  of  fact 
rather  than  of  law,  to  be  settled  by  the  evidence, 
largely  presumptive,  generally,  in  the  case.  It 
is  a  question  of  the  intention  of  the  parties. 

In  Keiehum  y.  Duncan  stress  was  laid  on 
tliose  circumstances,  viz.:  that  the  persons 
alleged  to  have  paid  the  coupons  had  no  con- 
nection with  the  company  issuing  the  coupons, 
or  interest  in  it;  that  they  bad  repeatedly  and 
publicly  notified  the  holders  of  the  bonds  and 
coupons  that  the  coupons  were  to  be  purchased. 
Dot  paid;  and  that  the  coupons  were  carefully 
received  and  preserved  uncanceled.  In  the 
case  at  bar  the  conditions  are  radically  differ- 
ent. Starr  is  essentially  (that  is,  from  a  busi- 
ness point  of  view)  the  Water  Works  Company, 
owning,  as  he  does,  19,500  of  its  20,000  shares 
of  stock.  Its  prosperity  is  manifestly  his  pros- 
perity, its  disaster  his  disaster,  and  any  dis- 
bursement made  by  it  is  substantially  made  by 
him.  There  is,  therefore,  no  inherent  improba- 
bility that  he  intended  to  pay  the  coupons,  as 
he  indeed  instructed  his  agents,  the  brokers, 
that  he  did.  Moreover,  such  notice  as  was 
given,  to  call  in  the  coupons,  was  notice  of 
payment,  not  of  purchase,  so  far  as  the  evidence 
discloses  the  character  at  all.  Finally,  the 
coupons  were  canceled  by  Starr;  all  of  them 
being  punctured  and  defaced  by  mucilage,  and 
about  one  half  having  the  word  *  'paid"  written 
across  them,  in  which  condition,  they  were 
received  by  the  api)ellants.  Looking  to  the 
testimony,  we  decline  to  disturb  the  fiuding  of 
the  master  and  of  the  circuit  court. 

The  same  consideration  of  the  substantial 
Identity  between  Starr  and  the  Water  Works 
Company  is  of  great  weight  in  the  determina- 
tion of  the  remaining  question  as  to  the  other 
856  coupons.  Whatever  might  be  the  right  of 
a  holder  of  overdue  coupons  cut  from  a  bond 
which  is  afterwards  sold  to  a  b<ma  fde  pur- 
chaser, as  between  such  purchaser  and  the 
coupon  holder,  that  question  does  not  arise 
here. 

The  case  before  us  is  a  peculiar  one,  and  must 
be  adjudged  on  its  own  facts.  As  we  have 
already  said.  Starr  was,  from  a  business  point 
of  view,  substantially  the  company.  Not  only 
was  it  his  object  to  float  the  bonds,  but  to  float 
the  company,  as  well,  Hence,  when  he  came 
to  sell  these  bonds,  he  arranged  with  his 
brokers,  Beasly  &  Co.  in  reference  to  the  July 
coupons  (series  No.  2).  Under  that  arrange- 
ment, such  of  the  coupons  as  were  attached 
to.  and  had  been  sold  with,  the  bonds  sold 
early  in  the  year  1881,  were  paid  by  Beasly  & 
Co.,  the  price  was  charged  to  Starr,  and  the 
coupons  were  delivered  to  him.  Such  of  the 
coupons  as  were  attached  to  bonds  not  them- 
selves sold  until  the  month  of  June,  1881,  were 
detached  from  the  bonds  l>efore  sale,  and  were 
not  charged  to  Starr,  bat  were  delivered  to  him 
as  property  of  the  company.    The  coupons  of 
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January,  1881,  were  all  detached  from  the 
bonds  before  they  were  deposited  with  Beasly. 

Now,  why  all  this  arrangement  and  manage- 
ment? To  use  the  language  of  Mr.  Beasly: 
*'lt  would  have  been  irregular  and  unbasiness- 
like  to  offer  for  sale  or  attempt  to  dispose  of 
the  bonds,  not  then  known  in  the  market,  with 
overdue  coupons  attached."  In  brief,  Starr 
was  engaged  in  floating  these  bonds.  They 
were  not,  as  the  testimony  and  the  history  of 
the  case  shows,  good  bonds.  He  was  very 
careful  to  prevent  anything  from  transpiring 
that  would  mjure  their  credit.  He  cut  off  the 
coupons  that  were  due  and  unpaid,  so  long  as 
the  bonds  remained  in  his  possession,  and  put 
up  some  money  to  redeem  coupons  which  fell 
due  on  bonds  that  had  been  soul,  so  long  as  be 
was  still  engaged  in  selling  other  bonds.  It 
looks  very  much  as  if  Mr.  Starr  had  dug  a  pit, 
and  was  anxiously  keeping  the  pathway  to  it 
in  jB^ood  order.  It  wduld  m  inequitable,  in  our 
opmion,  to  allow  him  to  bring  forward  these 
coupons  as  the  basis  of  any  preference  over,  or 
of  even  coequal  rights  with,  those  to  whom  he 
sold  his  bonds;  and  the  plaintiff,  having  taken 
these  coupons  when  overdue,  had  no  greater 
rights  than  he  had  in  this  respect.  If  the  courts 
were  to  sanction  such  claims,  the  commercial 
securities  of  the  world  would  be  nullified. 

The  decree  of  the  Circuit  Court  ie  affirmed. 


IGNATIUS  POLLAK,  Plff.  in  Err.. 

V, 

THE  BRUSH  ELECTRIC  ASSOCIATION 
OF  ST.  LOUIS. 

(See  S.  C.  Beporter*8  ed.  447-466.) 

Demurrer  to  special  pUae^ Alabama  law  pf 
evidence — renewal  of  contract — dependent  cap' 
enante— charge  to  jury. 

L  Where  the  special  pleas  contained  nothing  of 
which  the  defendant  could  not  have  availed  him- 
self under  his  plea  of  the  general  Issue,  if  the  court 
erred  in  sustaining  the  demurrer  to  any  of  the  spe- 
cial pleas,  it  was  an  error  without  injury,  and  no 
ground  or  reversaL  ^ 

2.  It  is  not  error  to  allow  a  written  agreement 
l)etween  the  parties  to  be  read  in  evidenoe  without 
proof  of  its  execution,  under  the  Gode  of  AUhAma^^ 
unless  the  execution  thereof  be  denied  by  plea, 
verified  by  alBdavltk 

8.  Action  of  city  council  adoptlmr  the  recom-> 
mendation  of  Its  committee  to  renew  a  contract^ 
and  payments  thereon  by  it,  held  to  operate  as  aQ 
effective  renewal  of  the  contract  with  the  dty,  al- 
though such  renewal  was  not  evidenced  by  a  writ- 
ten contract  covering  a  fixed  period  of  time. 

4.  Covenants  are  to  be  consadered  dependent  or 
independent,  according  to  the  intention  of  the  par- 
ties, to  be  deduced  from  the  whole  instrument. 

5.  Where  the  court  below  correctly  interpreted 
the  aflrreement  between  the  parties,  and  the  evi- 
dence showed  that  the  plaiutiif  was  entitled  to  re- 
cover the  sum  specified  in  the  a^rreement  the  direc- 
tion to  the  jury  to  find  for  the  plaintifl  was  right. 

[No.  43.J 
Argued  Oct.  S9,  J888,    Decided  Nov.  19, 1888. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Alabama, 
to  review  a  judgment  against  plaintiff  in  error, 
the  defendant  below,  upon  an  agreement.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 
Mestre.  S»m*l  F.  Rice  and  A*  A*  Wilej» 
for  plaintiff  in  error. 

128  u.  a. 
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Mr,  H.  C«  TompkiiiSt  for  defendant  in  er- 
ror: 

Tbe  sustaining  of 'demurrers  to  pleas  setting 
up  matters  specially  which  can  be  availed  oi 
as  well  under  tbe  plea  of  the  general  issue,  if 
error  at  all,  is  error  without  injury. 

Kannady  t.  Lambert.  87  Ala.  59;  Chambers 
County  V.  Cfetw,  88  U.  8. 21  WalL  817  (22:517). 

In  Alabama,  whenever  by  tbe  breach  of  a 
special  contract,  a  person  becomes  entitled  to 
recover  a  sum  in  numero,  or  which  can  be 
rendered  certain  by  a  calculation,  then  he  is 
entitled  to  recover  that  smn  under  the  common 
counts. 

HoOovDay  t.  Talbot,  70  Ala.  889;  Beadle  v. 
Ora/tam,  66  Ala.  99;  Darden  t.  Jamee,  48  Ala. 
88;  Columbia  Bank  v.  Patterson,  11  U.  S.  7 
Cranch,  299  (8:851);  Ingle  v.  Jones,  69  U.  8.  2 
Wall.  1  (17:762). 

There  was  no  variance  between  the  contract 
offered  in  evidence  and  the  one  described  in  the 
complaint. 

Ferguson  v.  Edrtoood,  11  U.  8. 7  Cranch,  408 
(8:886);  1  Chitty.  PL  marg.  p.  614;  1  Greenl. 
Ev.  §  67;  Harrison  v.  Weaver,  2  Port.  642; 
Weaver  v.  Lapsley,  42  Ala.  601 ;  McBae  v.  Baser, 
9  Port  122. 

Whenever  the  testimony  is  of  such  a  conclu- 
sive character  that  the  court  would  be  com- 
pelled to  set  aside  a  verdict  rendered  in  opposi- 
uon  to  it,  then  it  is  its  duty  to  withdraw  the 
case  from  the  jur^  by  giving  an  affirmative 
charge  in  favor  of  the  party  in  whose  favor, 
from  the  evidence,  the  court,  as  a  matter  of 
law,  would  say  the  verdict  should  be  rendered. 

Goodlett  V.  LouismUe  d  N.  B,  Co,  122  U.  8. 
891  (80:1230);  BandaU  v.  Baltimore  dt  0,  B,  Co, 
109  U.  8. 478, 482  (27:1008). 

The  fact  that  a  contract  of  sale  provides  that 
the  title  to  the  property  sold  shall  remain  in  the 
vendor  until  paid  for,  does  not  make  the  prom- 
ise of  the  vendee  to  payany  the  less  uncondi- 
tional and  absolute.  The  vendor  may,  if  he 
desires  to  do  so,  retake  the  property,  or  he  may 
sue  for  the  purchase  money. 

Whitefiead  v.  Lane,  72  Ala.  89,  42;  Lomry  v. 
Peterson,  75  Ala.  109. 

The  stipulations  contained  in  the  several 
paragraphs  of  the  contract  are  entirely  inde- 
pendent of  each  other. 

Phila,W,dbB.B,Co,Y,nowardM^.  8.18 
How.  807, 889(14:157, 171);  Am,  Emigrant  Co, 
V.  Adams  Co,  100  U.  8.  61  (26:568);  HUl  v. 
Bishop,  2  Ala.  820;  1  Chitty,  PI.  marg.  p.  323-4; 
P&rdage  v.  Cole,  1  Wm.  8aunders,  819  h;  Oratr- 
ford  v.  Weston,  181  Mass.  288. 

The  provisions  of  the  contract  are  severable. 
It  is  a  contract  for  the  sale  of  several  and  dis- 
tinct articles  of  property,  and  the  right  to  re- 
cover for  one  is  not  dependent  on  performance 
as  to  the  other. 

Lueeseo  OH  Co.  ▼.  Brewer,  66  Pa.  851;  Quig- 
ley  v.  DeEaas,  82  Pa.  267,  278;  Scott  v.  Kittan- 
fUng  Coal  Co,  89  Pa.  281;  Johnson  v.  Johnson, 
8Bo8.  &  P.  162;  Toungdb  C.ldfg,  Co,  v.Wake- 
field,  121  Mass.  91. 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  writ  of  error  brings  up  for  review  a 
judgment  in  favor  of  the  Brush  Electric  Asso- 
datton  of  St.  Louis,  phuntiff  below,  against 
tbe  plaintiff  in  error  for  the  sum  of  $6,458.10. 
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Besides  the  common  count  for  goods  and 
merchandise  sold  to  the  defendant  FoUak,  the 
complaint  contains  a  special  count  based  on  a 
written  agreement  between  the  parties,  exe- 
cuted November  18, 1883.  By  the  first  article 
of  that  agreement  Pollak  agreed  to  pay  to  the 
plaintiff  the  sum  of  $7,942,  as  follows:  '*8even 
thousand  dollars  in  cash  on  the  execution  of 
this  agreement,  and  Uie  sum  of  nine  hundred 
and  forty-two  dollars  on  the  first  day  of  Janu- 
arv,  1884,  in  full  settlement  and  satisfaction  of 
all  claims  and  demands  due  by  Pollak  &  Co. 
and  the  Brush  Electric  Light  and  Power  Com- 
pany of  Montgomery,  iuabama,  to  the  said 
Brush  Electric  Association  of  St.  Louis ;  and 
the  Brush  Electric  Association  agrees  to  trans- 
fer or  cause  to  be  transferred  to  said  Ignatius 
Pollak,  without  recourse,  all  the  shares  now 
held  by  the  said  Brush  Electric  Association 
and  the  Brush  Electric  Company  of  Cleveland, 
Ohio,  in  the  said  Brush  Electric  Light  and 
Power  Company  of  Montgomery,  Alabama." 

The  remaining  articles  of  the  a^eement  are 
in  these  words: 

"Second.  The  said  Brush  Electric  Associa- 
tion of  St.  Louis  agrees  to  furnish  to  the  said 
Ignatius  Pollak  one  number  8  dynamo-electric 
machine,  one  automatic  dial  for  said  machine, 
and  forty  arc  lamps  of  two  thousand  candle 
power  each,  of  different  styles,  for  which  the 
said  Ignatius  Pollak  agrees  to  bay  to  the  said 
Brush  Electric  Association  of  St.  Louis  by  the 
first  day  of  January,  1885,  twelve  per  cent  of 
the  cost  of  said  machinery  as  per  card  rate 
hereto  attached,  signed  by  the  parties  and  made 
a  part  of  this  agreement,  which  card  rate  is 
agreed  by  the  parties  to  be  the  cost  of  said  ma- 
chinery. This  twelve  per  cent,  it  is  agreed,  by 
the  parties,  is  to  be  considered  a  renttuT  of  said 
machinery,  dial  and  lamps  for  the  term  of  one 
year,  and  which  are  furnished  to  enable  the 
said  Ignatius  Pollak  to  complv  with  his  con- 
tract with  the  City  Council  of  Montgomery,  to 
light  the  streets  of  the  City  of  Montgomery  with 
electric  lights. 

"Third.  It  is  further  agreed  that  in  case  the 
City  Council  of  Montgomery  shall  conclude  to 
adopt  the  Brush  electric  light  for  the  future 
lighting  of  the  streets  of  the  said  City  of  Mont- 
^mery,  Alabama,  after  the  expiration  of  the 
time  of  tbe  present  contract  between  said  Pol- 
lak and  Company  and  the  city  council  of 
Montgomery,  that  the  said  Ignatius  Pollak  will 
pay  to  the  said  Brush  Electric  Association  of 
St.  Louis,  Missouri,  by  the  first  day  of  January, 
1885,  the  cost  of  said  machinery,  dial  and  lamps 
as  fixed  and  ascertained  by  said  card  rate  here- 
to attached,  and  in  that  event  the  said  Ignatius 
Pollak  is  not  to  pay  the  said  twelve  per  cent, 
said  twelve  per  cent  being  a  separate  and  dis- 
tinct arrangement,  as  a  fSr  rental  for  the  use 
of  said  machinery,  dial,  and  lamps  by  the  said 
Ignatius  Pollak  and  for  the  risk  assumed  by  the 
Brush  Electric  Associatioii  in  furnishing  the 
same  to  the  said  Ignatius  Pollak  in  case  the 
said  City  Council  of  Montgomery  shall  con- 
clude not  to  continue  lighting  the  streets  of 
Montgomery  with  the  Brush  electric  light  after 
the  expiration  of  their  present  contract  with 
said  Pollak  &  Co. 

*  *  Fourth.  It  is  further  understood  and  agreed 
that  in  case  the  said  City  Council  of  Mont- 
gomery shall  not  conclude  to  continue  lighting 
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the  streets  of  the  said  City  of  Montgomery 
with  tiie  Brush  electric  light  after  the  expira- 
tioQ  of  their  present  contract  with  said  Pollak 
&  Co.,  the  said  Ignatius  Pollak  shall  deliver 
the  said  dynamo-electric  machine,  said  auto- 
matic dial,  and  said  lamps  by  the  first  day  of 
January,  1885,  fully  repaired  and  in  good 
working  order,  to  the  said  Brush  Electric  As- 
449]  sociation  of  St.  Louis,  at  Cleveland,  Ohio,  or 
St.  Louis,  Missouri,  as  may  be  directed  by  the 
said  Brush  Electric  Association  of  St.  Louis, 
and  that  the  title  and  property  in  and  to  said 
machinery,  dial,  and  lamps  shall  be  and  remain 
in  the  said  Brush  Electric  Association  of  St 
Louis,  until  and  unless  the  said  Ignatius  Pol- 
lak pays  the  cost  of  said  machinery,  dial  and 
lamps,  as  provided  by  this  agreement,  in  the 
third  clause  thereof. 

"Fifth.  It  is  further  understood  and  agreed 
that  the  said  Ignatius  Pollak  shall  have  the 
right  to  purchase  from  the  said  Brush  Electric 
Association  of  St.  Louis  emy  machinerv  and 
any  pieces  and  parts  of  machinery  which  may 
be  necessary  for  repairing  and  keeping  in  work- 
ing order  the  present  machinery  in  said  City 
of  Montgomery,  and  the  machinery  furnished 
to  him  by  this  agreement,  at  the  same  rates  at 
which  such  machinery  and  pieces  and  parts  of 
machinery  are  sold  at  the  time  to  other  private 
consumers  by  the  said  Brush  Electric  Associa- 
tion of  St.  Louis." 

I  There  was  appended  to  this  agreement  a 
stipulation,  signed  by  the  parties,  that  the 
**  delivery  of  said  dynamo-electric  machine, 
dial,  and  lamps  on  board  the  cars  at  said  Citv 
of  Montgomery,  consigned  to  the  said  Brush 
Electric  Association  of  St.  Louis,  at  Cleveland, 
Ohio,  or  St.  Louis,  Missouri,  as  said  Brush  Elec- 
tric Association  may  direct,  costs  of  transpor- 
tation prepaid,  by  the  first  day  of  January, 
1885,  shall  be  considered  and  held  a  deliverv 
by  said  Ignatius  Pollak,  as  provided  in  the  fifth 
Clause  of  the  aforegoing  agreement." 

The  card  rates  attached  to  the  above  aeree- 
ment,  and  referred  to  in  its  second  arucle, 
were  these: 

"St  Louis,  Mo.,  Nov.  18,  1883. 
"  Mr.  Ig.  Pollak,  Montffomery,  Ala^ 
"  '88.         Bought  of  the  Brush  Elec- 
tric Association. 
"Oct  25.  80  No.  11  l^mps,  60....  1,800 
6    "     8       "       60....     860 
'  2    •*     3       "       50....      100 

2    "    17       "       60.-..      120 

1    "     8  dynamo 8,600 

1    ••     8  dial 200 


6,180.- 

At  the  time  this  agreement  was  made  Pollak 
had  a  contract  with  the  City  of  Montgomery 
for  the  lighting  of  its  streets,  which  expired 
November  1,  1884.  On  the  4th  of  October, 
1884,  he  addressed*  a  communication  to  the  city 
council,  referring  to  the  fact  that  the  contract 
between  him  and  the  city  '*  for  twenty-three 
electric  lights  for  street  purposes"  would  ex- 
pire on  the  1st  of  November,  and  asking 
prompt  action  as  to  whether  it  would  be  re- 
newea  by  the  city,  or  whether  additional  lights 
would  be  taken.  He  further  said  in  his  com- 
munication: "Having  incurred  very  heavy 
expense  in  bringing  extra  machinery  here,  and 
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having  to  pay  a  heavy  rental  for  the  additional 
dynamo  required  for  the  ^  citv  purposes,  it  bfr* 
comes  absolutely  necessary  that  your  decision 
should  be  rendered  as  early  as  possible,  so  that 
in  the  event  of  vour  declension  to  renew  the 
contract  I  may  be  able  to  take  down,  pack  and 
deliver  the  machinery  at  Cleveland,  Ohio, 
within  the  time  stipulated  with  the  parent 
company  of  the  Brush  Electric  Association." 
On  the  6th  of  October,  1884,  that  communica^ 
tion  was  referred  by  the  dty  council  to  tbe  gas 
committee;  and  on  the  third  of  November, 
1884,  the  recommendation  of  the  committee, 
**  that  the  contract  with  Pollak  &  Co.  to  fur- 
nish the  city  with  twenty-three  electric  lights 
be  renewed  for  one  year,"  was  adopted  by  the 
council  At  a  suMequent  meeting  of  that 
body,  held  January  19,  1885,  it  was  resolved 
that,  ''Renewing  the  contract  for  the  electric 
light,  the  mayor  is  authorized  and  instructed 
to  make  the  contract  with  the  Brush  Electric 
Light  and  Power  Company."  Of  that  compa- 
ny Pollak  was  president,  afld  seemed  to  have 
exclusive  control  and  direction  of  its  business^ 
including  the  property  and  machinery  connect- 
ed therewith.  It  was  in  proof  that  the  dynamo 
and  machinery  sued  for  in  this  action  were  r^ 
ceived  by  the  defendant  and  used  by  him  in 
performmg  his  contract;  that,  at  tbe  time  of  tbe 
trial  below,  they  were  in  use  at  the  works  of 
the  last  named  corporation,  which  had  fur- 
nished the  electric  light  during  the  existence  of 
the  contract  between  the  city  and  Pollak;  and 
that  the  city  continued  after  November  1, 
1884,  to  make  monthly  payments  to  the  defend- 
ant. 

It  was  also  in  proof  that  there  were  about 
eighty  miles  of  streets  and  more  that  one  hun- 
dred different  streets  within  the  corporate  lim- 
its of  Montgomery,  and  that  onlv  a  small  por- 
tion of  the  city  was  ever  lightea  by  the  Brush 
electric  light;  that  Commerce  Street  and  Dex- 
ter Avenue  were  the  only  thoroughfares  or 
streets  that  were  thus  lighted  continuously  all 
the  way  from  end  to  end;  that  only  twenty- 
three  electric  lights  or  lamps  in  all  were  or  ever 
had  been  used  or  employed  in  the  citv  for 
street  lighting  ptirposes;  that  the  remainder  of 
the  lights  not  used  on  Commerce  Street  and 
Dexter  Avenue  were  employed  on  parts  of  cer- 
tain streets  and  were  confined  within  a  narrow 
compass,  mainly  in  the  business  center  of  the 
city;  that  no  greater  number  of  lights  or  lamps 
were  employed  or  contracted  for,  at  any  time, 
in  the  city  for  street  lighting  purposes  than 
were  used  in  the  year  iSSi  up  to  the  first  of 
November  of  that  year;  that  the  area  or  ter- 
ritory covered  with  these  lights  had  not  in  any 
manner  been  enlarged;  and  that  there  were  a 
great  variety  of  electric  lights  other  than  the 
Brush  electric  light  serviceable  for  lighting 
'streets,  and  were  m  use  in  various  cities  of  the 
United  States. 

It  was  further  proven  by  a  witness  that  the 
Legislature  of  Alabama  convened  in  Mont- 
gomery on  the  11th  of  November,  1884,  re- 
maining in  session  before  its  recess,  during  the 
balance  of  that  month  and  a  part  of  the  suc- 
ceeding month;  that  in  the  absence  of  any  con- 
tract l^tween  the  city  and  the  defendant  after 
the  first  day  of  November,  1884,  the  mayor  of 
the  city  made  a  temporary  arrangement  with 
the  defendant  to  furnish  *the  Brush   electric 
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Ugbt  to  tbe  city  for  the  purpose  of  keeping  the 
portion  of  Uie  city  aboye  described  lighted  dur- 
ing tbe  balance  of  the  month  of  November  and 
the  month  of  December,  1884. 

This  was  in  substance  all  the  proof  in  the 
eause.  The  court  charged  the  Jury  that  if  they 
believed  the  evidence  the  plaintiff  was  entitled 
to  recover  the  prices  of  the  machinery,  as  fixed 
in  tbe  above  card  of  rates,  with  interest  from 
January  1, 1^. 

1.  The  special  pleas  contained  nothing  of 
which  the  defendant  could  not  have  avuled 

[453]  hinoself  under  his  plea  of  the  general  issue.  If 
the  court  erred  in  sustaining  the  demurrer  to 
any  of  the  special  pleas,  it  was  an  error  with- 
out injury,  and,  therefore,  not  constituting  a 
St>und  of  reversal.  Code  of  Ala.  1886,  §  2675; 
'annadff  v.  Lambert,  87  Ala.  59. 

2.  It  was  not  error  to  allow  the  written 
agreement  between  the  parties  to  be  read  in 
evidence  without  proof  of  its  execution.  The 
Ck>de  of  Alabama  provides  that  "Every  written 
imrtrument,  the  foundation  of  the  suit,  pur- 
porting to  be  signed  by  the  defendant,  his  part- 
ner, a^eut,  or  attorney  in  fact,  must  be  received 
in  evidence  without  proof  of  the  execution, 
unless  the  execution  thereof  is  denied  by  plea, 
verified  by  affidavit"  Sec  2770.  There  was 
no  such  piea  in  this  case. 

8.  By  the  terms  of  the  agreement  between 
tbe  parties,  the  defendant  was  to  pay  a  certain 
amount  to  the  plaintiff,  by  a  named  day,  for 
the  machinery,  dial  and  lamps,  provided  the 
City  Council  of  Montgomery  concluded  "  to 
adopt  the  Brush  electnc  light  for  the  future 
Ughtinff  of  the  streets"  of  ttiat  city,  after  the 
expiration  of  the  contract  which  Pollak  &  Com- 
pany then  had  with  the  city.  The  main  ques- 
tion in  the  case  is  whether  the  contingency 
lost  stated  happened  prior  to  January  1, 1885; 
If  so,  the  contract  between  the  parties  became 
one  of  absolute  sale,  and  bound  the  defendant 
to  pay  on  that  day  the  specified  card  rates  for 
tbe  property. 

The  defendant  insists  that  the  agreement, 
construed  in  the  light  of  Uie  circumstances  at- 
tending its  execution,  contemplated  something 
more  than  the  adoption  by  the  city  council  of 
the  Brush  electric  light  for  the  limited  territory 
covered  by  the  contract  which  Pollak  &  Co. 
then  had  with  the  city;  and  that  the  parties 
made  their  agreement  with  reference  to  an  en- 
laigement,  after  the  expiration  of  that  contract, 
of  the  area  in  the  city  to  be  lighted  with  the 
Brush  electric  light.  We  do  not  assent  to  this 
construction.  The  agreement  was  made  in 
view  of  the  fact  that  the  dty  was  then  using, 
under  the  contract  with  Pollak  &  Co.,  only 
twenty-three  of  the  Brush  electric  lights.  The 
machme,  dial  and  lamps  furnished  oy  the  de- 
fendant were  used,  and  presumably  were  need- 
ed, in  order  that  Pollak  &  Co.  might  perform 
[454]  that  contract  He  was  to  pay  only  certain 
rental  therefor  in  case  the  city  council  con- 
cluded "  not  to  eantinne  lighting  the  streets  of 
Montgomery  with  the  Bru3i  electric  light  after 
the  expiration  of  the  present  contract  with  said 
Pollak  &  Co.;"  and  if  the  council  concluded 
otherwise,  then  the  machine,  dial  and  lamps 
were  to  be.  returned  to  the  defendant,  fully 
repaired  and  in  ffood  working  order,  by  Janu- 
aiy  1,  1885.  These  provisions  clearly  show 
that  the  lighting  of  the  streets  after  November 
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1, 1884,  with  the  Brush  electric  light,  under  an 
arrangement  for  that  purpose  with  the  city 
coundl,  even  to  the  limited  extent  provided  for 
by  the  contract  with  Pollak  &  Co.,  was,  within 
the  meaning  of  the  parties,  such  an  adoption 
of  that  light  by  the  city  as  bound  the  plaintiff 
to  purchase  the  machine,  dial  and  lamps  in 
question  and  pay  therefor,  by  January  1, 1885, 
the  sum  of  $6,180.  It  could  not  have  been 
their  intention  to  make  the  permanent  adoption 
of  the  Brush  electric  light,  for  an  Indefinite 
period  for  all  the  streets  of  tbe  city,  or  for  a 
larger  territory  than  that  stipulated  for  in  the 
contract  with  Pollak  &  Co.,  a  condition  prcce* 
dent  to  the  defendant's  obligation  to  buy  the 
property  at  the  aggregate  price  fixed.  The 
communication  of  Pollak  to  the  city  council, 
under  date  of  October  4, 1884,  supports  this 
conclusion.  He  distinctly  says  Uiat  if  the  then 
existing  contract  was  not  renewed,  he  was  under 
a  duty  by  his  agreement  with  the  defendant  to 
take  down,  jpack  and  deliver  the  machinery  at 
Cleveland,  Ohio;  implying  tJiat  if  his  contract 
was  renewed  no  such  duty  would  rest  upon 
hinv  And  that  the  contingency  happened 
upou  which  the  defendant  became  bound  to 
purchase  the  property  outright  at  the  price 
above  named,  appears  from  the  fact  that  the 
contract  of  Pollak  &  Co.  was  renewed.  That 
renewal  is  shown  by  the  action  of  the  city 
council  on  the  third  of  November,  1884.  Its 
action  in  response  to  the  written  communica- 
tion of  Pollak,  under  date  of  October  4,  and  its 
monthly  payments  thereafter  to  him,  operated 
as  an  effective  renewal  of  his  contract  with  the 
city,  although  such  renewal  was  not  evidenced 
by  a  written  contract  covering  a  fixed  period 
of  time.  CitvCouncil  of  MontginneTy  v.  Mont* 
gomery  Water  Worki  Co,  77  Ala.  264. 

4.  It  is  also  contended  that  the  plaintiff  was 
not  entitled  to  recover,  except  upon  averment 
or  proof  that  it  had  transferred  or  offered  to 
transfer  to  the  defendant  the  shares  of  stock 
held  by  it  and  by  the  Brush  Electric  Company 
of  Cleveland,  Ohio,  in  the  Brush  Electric 
Light  and  Power  Company  of  Montgomery. 
This  cannot  be  unless,  as  insisted,  his  promise 
to  pay,  in  the  contingency  named  in  the  third 
article  of  the  agreement  of  November  18, 1883, 
the*  sum  of  $6,180,  was  in  consideration  of  the 
plaintiff's  promise  to  transfer,  or  have  trans- 
ferred to  him,  the  above  shares.  In  support 
of  this  position  the  case  of  Bank  of  Columbia 
V.  Edgner,  26  U.  a  1  Pet.  455, 465  [7:219,223], 
is  cited.  It  was  there  said  that  the  inclination 
of  the  courts  strongly  favors,  as  obviously  just, 
that  construction  of  contracts  which  mabesthe 
covenants  or  promises  of  the  parties  dependent 
rather  than  independent  After  observing  that 
the  seller  ought  not  to  be  compelled  to  part 
with  his  property  without  recei^ng  the  con- 
sideration, nor  the  purchaser  to  part  with  his 
money  without  an  equivalent  in  return,  the 
court  said:  "Hence,  m  such  cases,  if  either  a 
vendor  or  a  vendee  wish  to  compel  Uie  other  to 
fulfill  his  contract,  he  must  make  his  part  of 
the  agreement  precedent,  and  cannot  proceed 
against  the  other  without  an  actual  perform- 
ance of  the  agreement  on  his  part,  or  a  tender 
and  refusal." 

But  it  is  clear,  as  said  in  Philadelphia,  W.  dt 
B,  B.  Ck>,  V.  Howard,  54  U.  8. 18  How.  307, 889 
[14:157, 171],  that  covenants  are  to  be  consid- 
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ered  dependent  or  independent  according  to  the 
intention  of  the  parties,  to  be  aeduced  from  the 
whole  instrument  It  is  manifest  that  the  cov- 
enant of  the  plaintiff  in  relation  to  the  transfer 
of  stock  in  the  Brush  Electric  Light  and  Power 
Company  is  wholly  independent  of  the  agree- 
ment in  relation  to  the  machine,  dial  and  lamps 
in  question*  The  consideration  for  such  trans- 
fer, and  for  the  settlement  and  satisfaction  of 
all  claims  due  by  Pollak  &  Co.  and  by  the 
Brush  Electric  Light  and  Power  Company  to 
the  plaintiff,  was  the  payment  by  Pollak  of  a 
certain  amount,  part  in  cash  on  the  execution 
of  the  agreement  of  November  13,  1888,  and 
the  balance  on  the  first  of  January,  1884.  On 
the  other  hand,  the  consideration  for  Pollak's 
agreement  to  pay,  in  a  certain  contingency,  a 
specified  sum  for  the  machine,  dial  and  lamps, 
was  his  becoming  the  absolute  owner  of  those 
articles,  upon  the  happening  of  that  contin- 
gency. Tne  cost  of  the  articles  was  fixed  by 
tne  agreement  at  a  certain  aggregate  sum,  with- 
out reference  to  the  transfer  of  the  above  men- 
tioned stock.  There  is  nothing  whatever  in 
the  contract  indicatino^  that  the  payment  for 
the  machine,  dial  and  Tamps  was  to  depend,  in 
any  degree,  upon  the  transfer  of  the  stock,  or 
that  the  transfer  of  the  stock  was  to  depend 
upon  the  adoptiqn  of  the  Brush  electric  lipht 
by  the  city.  The  covenants  were  wholly  inde- 
I>endent;  and,  therefore,  it  was  not  essential,  to 
the  plaintiff's  right  to  recover,  that  it  should 
allege  or  prove  that  its  agreement  to  transfer, 
or  have  transferred,  to  the  defendant,  the  above 
described  stock,  had  been  performed.  That 
may  be  the  subject  of  a  separate  suit 

As  the  court  below  correctly  interpreted  the 
agreement  between  the  parties,  and  as  the  evi- 
dence showed  that  the  contingency  happened 
which  entitled  the  plaintiff  to  recover  the  sum 
specified  in  the  agreement  as  the  value  of  the 
property,  the  direction  to  the  lury  to  find  for 
the  plamtiff  was  right.  OoodUtt  v.  Louisville 
d  If,  B.  Co,  122  U.  8.  891  [30:12301;  Kane  v. 
Northern  Central  R.  Go.  128  U.  S.  91  [32:839]. 

The  judgment  is  afflrmecL 


W.  C.  JONES,  Pyir.  in  Err., 

V. 

THE  EAST  TENNESSEE, VmaiNLi  AND 
GEORGLi  RAILROAD  COMPANY. 

(Soe  8. 0.  Beporter*8  ed.  Md-iKU 

Action  agaimt  railroad  company  for  penondt 
injuries — gueetionfor  jury— province  qfjury. 

"L  In  an  action  to  recover  damaires  against  a  rafl- 
road  company  for  penonal  injury  to  plaintiff,  by 
his  beinflr  struck  by  an  engine,  where  it  appears 
that  he  was  in  the  depot  of  defendant  on  businees; 
that  the  passenger  platform  was  alongside  .the 
tracks,  which  ran  between  it  and  the  depot;  that 
there  was  also  a  side  track  that  went  through  the 
depot;  that  he  passed  out  the  depot  by  the  usual 
wav  and  was  struck  between  the  wails  of  the  depot 
and  the  platform;  that  he  could  not  see  a  train  ap- 
proaching because  there  was  a  car  on  the  slue 
track,  and  he  had  do  waminff  of  any  approaching 
train  although  he  listened  as  oe  went  out  of  the  de- 
pot; and  there  was  evidence  that  there  was  so  much 
noise  about  the  place  of  exit  from  the  depot,  that 
the  sound  of  the  advancing  train  could  not  be  dis- 
tinguished: and.  on  the  other  hand,  some  testimony 
to  show  that  the  plaintiff  ran  carelessly  through 
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the  depot,  that  he  knew  the  train  was  tpproaohing 
and  might  have  guarded  himself  agidnst  it  if  he 
had  stopped  and  looked— h«i(i,  that  the  questions  of 
the  negiigenoe  of  the  defendant  company  and  the 
contributory  negligence  of  the  plalntuf  were  ques- 
tions for  the  Jury  to  determine.  . 

2.  In  a  case  where  it  is  ooncedAd  that  theMef  end- 
ant  company  is  in  fault  on  account  of  the  manner 
of  running  its  trains,  such  as  the  high  rate  of  speed 
and  the  imperfect  condition  of  their  brakes,  the 
court  is  not  Justilled  in  refusing  to  submit  to  the 

iury  the  question  whether  the  defendant  company 
!  relieved  from  the  liability  Incurred  by  it,  by 
reason  of  the  acts  of  the  plaintiff  showing  that,  in 
some  degree,  he  may  not  have  been  as  caref  oi  aa 
the  most  cautious  and  prudent  man  would  have 
been. 

8.  8o  long  as  the  jury  system  is  the  law  of  the 
land  and  the  jury  is  made  the  tribunal  to  decide 
disputed  questions  of  fact,  there  is  no  reason  why 
it  should  not  decide  such  questions  as  these. 

[No.  68]. 
Argued  Not.  j?,  1888.    Decided  Nov.  18, 1888, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Tennessee, 
to  review  a  judgment  for  defendant,  by  direc- 
tion of  the  court,  in  an  action  for  damages  for  a 
personal  in  juiy  to  plaintiff  by  being  struck  by 
defendant's  engine.  Judgment  revereed,  and 
new  trial  granted. 

The  facts  are  stated  In  the  opinion. 

Mr.  Senry  H«  Ing^eraoll,  for  plaintiff  in 
error: 

Plaintiff  offered  to  show  that  he  could  not 
hear  the  train  approaching  from  the  East,  and 
that  too  through  no  fault  of  his.  He  was  en- 
titled to  show  this. 

Daviev.  N.  T.  Cent.  AH.R.B,  Co.  47N.  Y. 
400. 

This  was  a  statutory  action  within  the  pur- 
view of  section  1166  of  the  Code  of  Tennessee^ 
which  requires  that  on  approaching  a  city  or 
town  the  bell  oi  whistle  shall  be  sounded  when 
the  train  is  at  a  distance  of  one  mile,  and  at 
short  intervals  till  it  reaches  its  depot  or  station. 

Section  1167  provides  that  eveiy  railroad 
company  that  fails  to  observe  these  prccautiona 
shall  be  responsible  for  any  damage  done  to 
person  or  property,  occasioned  by  or  resulting 
from  any  accident  or  collf<>ion  that  may  occur. 

New  Code,  §§  1298,  1299. 

Contributory  negligence  of  plaintiff,  bow- 
ever  gross,  does  not  defeat  this  statutory  action. 

LouieviUe  AN.  R.  Co.  v.  Burke,  6  Coldw.  61; 
Naehville  <fe  C.  R.  Co.  v.  Smith,  6  Heisk.  174; 
NashviUe  4b  C.  B.  Co.  v.  Nowlin,  1  Lea,  63S. 
Louisville  <ft  N.  B.  Co.  v.  Gardner,  Id.  691. 

Witnesses,  whose  attention  was  directed  ta 
the  train,  heard  neither  whistle  nor  bell  nearer 
than  160  yards.  Three  brakemen  and  other 
employees  of  defendant  depose  as  to  signals 
given  at  short  intervals. 

In  the  conflict  of  proof  about  the  signals,  and 
under  the  peculiar  environmentsof  this  place, 
plaintiff  had  a  right  to  have  the  jury,  under 
proper  instructions  from  the  court,  pass  upon 
two  questions: 

1.  Was  the  bell  or  whistle  sounded  at  all 
nearer  than  160  yards  from  place  of  accident  f 

2.  Was  either  sounded  so  near  the  depot  aa 
to  serve  as  a  precautionary  signal  to  the  public? 

Longenecker  v.  Pa.  B.  Co.  106  Pa  828. 

There  is  a  general  rule  that  one  approaching^ 
a  otMsing  with  a  vehicle  should  come  to  a 
halt,  but  this  has  been  declared  fruitless  troable 
in  many  cases. 

Duffyyr.  Chicago,  4bN.  W.  R.  O^.  WWIs.«e©; 
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Letmnwrth,  L.  AQ.R  Qky.  Bice,  10  Ean. 
426. 

It  baa  been  ruled  tbat  wben  a  traiD  was  com- 
ing from  a  direction  wbere  witb  ordinary  care 
it  could  not  be  aeen,  or  under  sucb  drcumstanc- 
m  as  tbat  its  rumbling  could  not  be  beard, 
and  tbere  was  no  bell  or  wbistle  sounded,  fail- 
ure to  stop  was  not  contributory  ne^igence. 

Ohieago.  B,  db  Q.  B.  Oo.  v.  Lee,  87  111.  464; 
Iknis  V.  Jf.  T.  Cent.  ikH.BB.Co.4n  N.  Y. 
400. 

There  are  no  stop  rules  in  the  law  for  the  pe- 
destrian approaching  a  railroad  crossing. 

Garland  v.  Ohieago  db  HT.  W.  B  Co.  S  111. 
App.  571;  Dolan  t.  J)elaiDare  db  H.  Canal  Co, 
71  N.  T.  285;  KeUoggy.  JN.  T.  Cent,  db  JEL  B 
&  O).  79  N.  Y.  72. 

He  is  not  bound  to  anticipate  negligence  of 
defendant,  but  has  aright  to  presume  that  it 
will  ^ve  statutory  signals  and  not  run  at  un- 
lawfm  speed. 

Faber  y.  8t,  Paul,  M.AM.B  Co.  29  Minn. 
465;  Strong  y.  Sacramento  AP.  B  Co.  61  Cal. 
826;  Bunting  y.  Cent.  Pac.  B  Co.  14  Key.  851; 
Richardatm  y.  N.  T.  Cent  B  Co.  45N.  Y.846; 
Brown  y.  Lynn,  81  Pa.  510. 

Defendant  may  not  impute  to  plaintifit  a 
want  of  care  or  yigilance  which  has  been 
caused  by  its  own  negligence. 

Pa.  B.  Co.  y.  Ogier.  85  Pa.  60;  Emit  y.  Hudr 
ionBB.Co.Z6If,  Y.  28;  Chicago,  B.  A  Q. 
B  Co,  y.  TripUtt,  88  HI.  482. 

Whether  the  facts  be  disputed  or  undisputed, 
if  different  minds  may  honestly  draw  different 
conclusions  from  them,  the  case  must  be  left 
to  the  jury. 

SiouxOUyAP.B  Ci).  ▼. /Sfew^,  84 U.  8. 17 
WalL  664  (21:  749). 

When  uie  circuoistances  are  complicated, 
and  the  defendant  is  confessedly  guilty  of  gross 
negligence  contributing  directly  to  the  in^iy, 
ana  ue  common  knowledge  and  experience  of 
mankind  does  not,  without  doubt  or  nedtation, 
at  once  condenm  theplai^itiff  as  the  author  oi 
his  own  misfortune,  the  court  should,  under 
proper  instructions,  take  the  judgment  of  a 
jury  upon  the  question  whether  uie  plaintiff 
was,  imder  all  circumstances,  guilty  of  such 
contributory  negligence  as  precmdea  him  ^m 
all  redress  for  the  ^pable  and  confessed  wrong 
of  the  defendant 

BQiee  y.  London  dc  B  Co.1%0.  B.  N.  6. 
684;  Dublin  etc  B  Co,  y.  Slattery,  L.  R.  8 
App.  Gas.  1155;  Femandee  y.  Sacramento  City 
B.  a?. 52 Cal. 45;  VylerY.If.  T.  AN.  B.  B  Co. 
187  Mass.  238;  Craig  v.  N.  T.  etc  B.  B  Co. 
118  Mass.  481;  Qayncr  ▼.  Old  Colony  A  JH.  B. 
Oo.  100  Mass.  208; «^AnJ9n y.  ffudeonB.  B  Oo. 
SO  N.  Y.  65;  Hayeroft  y.  LaMe  Share  A  M.  B. 
B.  B  Co.  64N.Y.  686;  Bower  y.  ClUeago  M. 
S8LP.B  O?. 61  Wis.  457. 

Mr.  Wmm  M.  Baxter*  for  defendant  in 
fonor. 

When  the  erldenoe  glyen  at  the  trial,  with 
an  the  inferences  which  the  jury  could  justifi- 
ably draw  from  IL  is  insuffldent  to  support  a 
▼erai'ct  for  the  plaintiff,  so  that  sudi  a  yerdict, 
if  returned,  must  be  set  aside,  the  court  is  not 
bound  to  submit  the  case  to  the  jury,  but  may 
direct  a  yerdict  tot  the  defendant 

Plaintiff  came  out  suddenly  from  behind  an 
obstruction  and  appeared  upon  the  track  simul- 
taneously with  the  engine,  at  the  point  of  col- 
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lislon,  and  it  was  impossible  to  baye  done 
anything  whateyer  after  he  was  seen  and  be- 
fore he  was  struck.  Under  such  a  state  of 
facts  the  statute  does  not  apply,  because  im- 
possibilities are  not  required. 

E.  T^nn.  A  Va.  B  Oo.  ▼.  Swaney,  5  Lea» 
119. 

As  to  the  common-law  liability,  no  argument 
is  necessary  to  show  the  correctness  of  tha 
court's  action  in  directing  a  yerdict  for  defend- 
ant in  error. 

ScfiqflM  y.  Chicago  M.  A  St.  P.  B.  Oo,  114 
U.  S.  615  (29:  224);  4  Am.  A  Eng.  EncycL  of 
Law,  p.  78,  note  1. 

YHiere  the  question  is  closed  by  decisions  of 
this  court  as  It  is  upon  the  common-law  point . 
involyed  in  this  case,  the  dtation  of  state  de- 
cisions is  entirely  irreleyant. 

Chicago  y.  BMin;  67  U.  S.  2  Black,  418 
(17:  298). 

Jfr.  Juitice  Miller  deliyered  the  opinion  of      [444] 
the  court: 

This  is  an  action  brought  by  W.  0.  Jones 
against  the  East  Tennessee,  Virginia  and 
(£K>rgia  Railroad  Company  to  recover  damages 
for  a  personal  injury  inflicted  upon  him  by  hti 
being  struck  by  an  engine  belonging  to  the 
defendant  company. 

The  suit  was  originally  brought  in  the  local 
state  court,  but  was  afterwards  remoyed  by  the 
Bailroad  (jompany  into  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Tennessee.  On  the  trial,  after  considerable  tes- 
timony had  been  introduced  on  both  sides,  the 
court  gaye  the  jury  the  following  instruction: 

"This  case,  gentlemen,  does  not  come  with- 
in the  purview  of  subsection  of  section  1166  of 
the  Code  of  Tennessee.  It  must  be  determined 
upon  the  prindples  of  the  common  law  as  in- 
terpreted and  administered  by  the  Supreme 
(jourt  of  the  United  States.  It  is  not  necessary 
for  me  to  explain  what  would  or  would  not  he 
negligence  on  the  part  of  the  defendant;  for  it 
may  be  conceded  tnat  the  defendant  was  neg- 
ligent in  running  its  train,  without  its  brakes  m 
good  condition,  at  a  higher  rate  of  speed  than 
was  proper  or  safe  under  the  drcurostances  of 
this  case,  and  still  the  plaintiff  would  not  be 
entitled  to  recover,  simply  because  such  neg- 
ligence, if  it  existed,  did  not  cause  the  injury 
complained  ol  In  the  judgment  of  this  court, 
based  upon  the  facts  shown  in  evidence  and 
not  controverted  by  the  argument,  touching 
the  manner  of  plaintiff's  colliBion  with  defend- 
ant's engine,  the  plaintiff  was  guilty  of  such 
contributory  negligence  as  precludes  him  from 
aU  r^ht  to  recover  in  this  action.  The  court 
therSore  instructs  you  to  return  a  verdict  for 
the  defendant" 

It  will  be  seen  from  his  language  that,  whOe 
the  court  was  of  the  opinion  that  the  company 
was  ffuilty  of  such  negligence  as  would  render 
it  liaole  in  this  action,  it  was  relieved  from  that 
liability  by  contributory  negligence  oh  the  part 
of  the  plaintiff.  It  did  not,  tnerefore,  permit 
the  jury  to  pass  dther  upon  the  negligence  of 
the  defendant  company  or  the  contributory 
negligence  of  the  plaintiff. 

The  ground  upon  which  the  court  based  this 
decision  is  not  shown,  except  so  far  as  appears      [445] 
from  the  statement  in  the  extract  above  quoted, 
tbat  "  Upon  the  facts  shown  in  evidence,  and 
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dot  controTerted  by  the  argument  touching  the 
tnanner  of  the  plilQUfTs  collision  with  the  de- 
fendant's enj^ce,  the  plaintiff  was  guilty  of 
auchcoDtributorj  negligence  as  preclades  him 
from  all  ri^t  to  reoom  in  this  action."  It  la 
not  to  be  lofen«d  from  thla  atatemeat  that 
«ounaeI  for  the  plaintiff  conceded  that  he  was 
guilty  of  contribntorj  Deeligence;  but  tbe 
«ouTt  proceeded  upon  the  Idea  that  the  facts, 
which  In  ila  Judgmentwereahownltierideiiw, 
not  being  controverted  h;  argument,  were 
Cufflclent  to  establish  such  negligence. 

Ttie  evidence  is  embodied  In  the  bill  of  ex- 
«eptioae  before  ua,  and  we  cannot  agree  with 
the  circuit  court  that  there  was  aucB  a  clear 
.  case  of  negligenoeoa  thepartot  the  plaintiff  as 
to  tuatity  the  court  In  withdrawing  the  whole 
subject  from  the  cotisi deration  of  the  Jury. 
Tbe  plaintiff  himself  Htalea  that  he  was  in  the 
depot  of  tbe  defendant  on  business;  that  the 
paseengcr  platform  was  alongside  the  tracks, 
which  ran  between  It  and.  the  depot;  tbere  naa 
ftlso  a  aide  track  that  went  through  the  depot: 
tbat  he  passed  out  of  the  depot  by  the  usual 
vay,  anil  was  struck  between  the  wall  of  tbe 
depotand  the  platform.  He  Turther  says  that 
the  way  be  was  going  he  could  not  see  a  train 
approaching  from  tbeeast  because  there  was  a 
cor  on  the  side  track,  and  he  bad  no  warning 
of  any  approachins  train,  although  be  listened 
as  he  went  out  of^  the  depot.  There  Is  also 
some  evidence  that  there  waa  so  much  noise 
about  the  place  of  exit  from  tbe  depot  that 
tbe  sound  of  ttie  advancing  train  conld  not  be 
distinguished.  On  the  other  hand  there  is 
aome  testimony  to  show  that  the  plaintiff  ran 
carelessly  through  the  depot;  that  he  knew  the 
train  was  approaching,  and  that  he  might  have 
guarded  himself  against  it  If  he  bad  stopped  at 
the  exit  of  the  depot  long  enough  to  have  looked 
ftbout  liim. 

But  we  think  Iheseare  questions  for  thejury 
to  determine.  We  Bee  no  reason,  so  long  as  the 
jury  system  is  tbe  law  of  tbe  land  and  tnejury 
la  made  tbe  trlbnnal  to  decide  disputed  ques- 
tious  of  fact,  why  it  should  not  decide  auch 
questions  as  these  as  well  as  others.  There  is 
nothing  In  a  case  in  which  it  is  conceded,  fully 
and  unreservedly,  that  tbedefeodant  company 
la  In  fault  on  account  of  the  manner  of  run- 
niog  its  trains,  such  as  the  high  rate  of  speed 
ua  other  careless  matters  mentloDed  by  the 
court  in  ils  iuslructions,  which  should  Justify 
the  court  in  ref  udng  to  submit  to  the  jury  the 
question  whether  the  defendant  company  is 
relieved  from  tbe  liability  incurred  by  It,  by 
reason  of  the  acta  of  tbe  plaintiff  showing  that, 
in  Home  degree,  he  may  not  have  been  aa  care- 
ful as  the  most  cautious  and  prudent  man  : 
Wuuld  have  been. 

Instead  of  the  course  here  pursued  a  due 

gard  for  the  respective  functions  of  the  c . 

and  the  Jury  would  seem  to  demand  that  these  i 
questions  should  have  been  submitted  to  the  i 
Jury,  accompanied  by  such  Instructions  from  J 
the  presiding  ju^e  as  would  bave  secured  a  ' 
«ound  verdict.  We  think  the  case  is  covered  i 
by  tbat  of  Kane  v.  T!it  Northern  Central  R.  < 
Co.  128  0.  B.  Bl  [ane<:,S38],  in  which  the  opinion  , 
of  Ibis  court  was  delivered  by  Mr.  Juitiea  Har- 
lan, October  22, 1888. 

We  forbear  to  discuss  tbe  fads  further  at  , 
this  time,  as  we  do  not  wish  to  prejudice  the  i 
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upon  the  comictloii,  mdeaa  the  law  creaUng 
Uie  offenM  be  at  the  time  In  existence. 

Narru  t.  Oroeiier.  S4  U.  B.  18  How.440  (U: 
S14}i  J(&  V.  Biit.  <£  0.  A  a>.  44  n.  B.  8  How. 
659(11:732):  1  Hale,  P.  C.  2B1. 

In  order  to  effect  a  dlicibvKe  the  Act  whicb 
made  UMoSenseaDd  impoead  the peoaltv- must 
be  repeoledi  Tbe  offense  In  tbia  cue  Is  charged 
under  section  6480.  That  section  made  the  of- 
f  SDse  and  Imposed  the  penal^.  It  itill  reraaloa 
unrepealed. 

Bartung  v.  People,  39  N.  T.  9S. 

(NooouQsel  appeared  for  defendant) 

Mr.  JiuMet  Lhuu-  delivered  the  opinion 
of  the  court: 

It  is  conceded  thai,  under  the  general  pria- 
dplei  of  the  common  law,  the  repeal  of  a  penal 
statute  operatee  as  a  remission  of  all  penalties 
foi  Tlolations  of  it  committed  before  Its  repeal, 
and  a  release  from  prosecution  therefor  after 
■old  repeal,  unless  there  be  either  a  claase  in 
the  repealbg  statute,  oi  a  provision  of  some 
olher  statute,  expreasl;  authoiiziiig  such  prose- 
cution. In  this  case  the  coun  Is  of  the  opin- 
ion that  g  18  R.  8.  f»ntaiDS  such  provision. 
It  read*  ai  foDows; 

"Tbarapaal  or  any  statute  shall  not  baretbaefc 
feot  to  release  or  eztlnffulih  Air  penal^,  torM^ 
nre,  or  itabtutr  inauTM  under  luoh  statute.  uulMf 
tba  repeahnc  Aot  iball  so  ezpraaly  pioyue,  Bnil 
■oeta  statute  shall  be  ta«sted  •■  stin  remaining  in 
foroa  for  the  punxiiM  ot  Bustatntiic  aor  proper  ac- 
tion <»  ptowoutwn  for  the  enfoioement  ot  aaob 
penalty,  fiKfeltoie,  or  HaUlMr." 

This  KCtloD,  we  think,  clearlr  excepts  ot- 
fenses  committed  before  the  paMue  at  then- 
pealing  Act  of  1684.  To  show  this,  It  Is  oolr 
Decessarv  lo  read  the  Act  of  18S4In  connection 
with  g  18,  R.  B.,  as  one  Act  It  would  then 
read  enhstanUaU;  as  follows:  "Be  It  enacted, 
etc.  That  the  Acteotitled  'An  Act  Relating  to 
Claim  Agents  and  Attorneys  in  Pension  Csses,* 
appioved  June,  187S,  Is  hereby  T«>ealed;  Pro- 
tided.  That  said  repeal  shall  not  nave  the  ef- 
fect to  release  or  extinguish  any  peualty,  fo^  [402] 
felture,  or  liability  Incurred  thereundw,  and 
that  the  same  shall  be  treated  as  still  remaio- 
ing  in  force  for  the  purpose  of  sustalnlnr  any 
proper  action  or  prosecution  for  the  eniotce- 
meat  of  such  penalt;  or  liability," 

The  only  ground  upon  which  the  correctneu 
of  this  interpretation  may  be  doubted  Is,  that 
the  words  "  penally,"  "liability"  and  "  for- 
feitive"  do  not  apply  to  crimes  and  the  pun- 
ishments therefor,  auoh  as  we  are  now  consid- 
ering. We  cannot  assent  to  this.  These  words 
have  been  uaed  hy  the  great  masten  of  Crown 
Law  and  the  elementary  wrlten  as  synonymous 
with  the  word  punishment,  in  connection  with 
crimes  of  the  highest  grade.  Thus,  Blackstons 
speaks  of  criminal  law  as  tliat  "branch  of  juris- 
prudence wblcb  teaches  of  the  nature,  extent 
and  degrees  of  every  crime,  and  adjasts  to  it 
its  adeqiiateand  necessary  penalty."  Alluding 
to  the  importance  of  this  department  of  legu 
science,  hesays:  "The  enactingof  penalties  to 
which  a  whole  nation  shall  be  subject  shiuld 
be  calmly  and  maturely  considered."  Refer- 
ring to  toe  unwise  policy  of  inflicting  capital 
Knlihment  for  certain  comparatively  slight  of- 
ises,  he  speaks  of  tbem  as  "these  outrageous 
einaltles,"  and  repeatedly  refera  to  laws  that 
Blot  the  "penalty  of  death."    He  refen  to 
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other  Acts  prescribing  certain  punishments  for 
treason  as  * 'Acts  of  pains  and  penalties." 

That  the  Legislature  intended  that  this  18th 
section  should  apply  to  all  offenses  is  shown  by 
g  5598,  B.  8.,  under  the  title  of  "Repealed 
Provisions,"  which  is  as  follows: 

*'AU  offenses  committed  and  all  penalties  or  for- 
feitures incurred  under  any  statute  embraced  in 
said  revision  prior  to  said  repeal,  may  be  prose- 
cuted and  punished  in  the  same  manner  and  with 
the  same  effect  as  if  said  repeal  bad  not  been 
made." 

It  was  the  obvious  intention  of  §  18,  R.  8.,to 
extend  this  provision  to  the  repeal  of  any  sta^ 
ute  not  embraced  in  such  revision. 

The  views  we  have  expressed  find  support  in 
the  case  of  the  United  Stately.  Ulrici,  8  DilL 
532,  which  was  an  indictment  for  conspiring 
to  defraud  the  Government  of  internal  revenue 
taxes.  It  became  necessary  there  to  determine 
the  meaning  of  the  words  "penalty,"  * 'forfeit- 
ure," "liability,"  and  "prosecution,"  in  §  18  of 
the  Revised  Statutes.  The  court,  speaking  by 
Mr.  Justice  WWer,  said: 

''But,  without  attempting  to  go  into  a  precise 
tecbni(»U  definition  of  each  of  these  words,  it  is  my 
opinion  that  they  wore  used  by  Congress  to  include 
all  forms  of  punishment  for  crime:  and'  as  strong 
evidence  of  this  view,  I  found,  during  the  progress 
of  the  argument,  ana  called  the  attention  of  the 
counsel  to  a  section,  which  prescribed  fine  and  hn- 
prisonment  for  two  years,  wherein  Congress  used 
the  words :  *  Shall  be  liable  to  a  penalty  of  not  less 
than  one  thousand  dollars  .  .  .  and  to  impris- 
onment not  more  than  two  years.*  Morever,  any 
man  using  common  language  might  say,  and  very 

groperly,  that  Congress  had  subjected  a  party 
)  a  liability,  and,  if  asked  what  liability,  might 
reply,  a  liability  to  be  imprisoned.  This  is  a 
very  general  use  of  language,  and  surely  it  would 
not  be  understood  as  denoting  a  civil  proceed- 
ing. I  think,  therefore,  that  this  word  *  llabili- 
ty '  is  intended  to  cover  every  from  of  punishment 
to  which  a  man  subjects  himiself,  by  violating  the 
common  laws  of  the  country.  Besides,  as  my 
brother  Treat  reminds  me.  the  word  prosecution  is 
used  in  this  section,  and  that  usually  denotes  a 
criminal  proceeding.*^ 

For  the  reasons  we  have  given,  the  question 
presented  by  the  certificate  is  anstoered  in  the  of- 
jirmative. 


CHARLES  CORNELIUS,  IHff,  in  Srr., 

V. 

CATHARINA  MARGARETHA   KES8EL. 

<8ee  &  C.  Reporter*s  ed.  456-468.) 

Entry  of  public  land— duty  to  issue  patent— 
when  one  tract  is  not  subject  to  entry— gran- 
tee, when  trustee — Gommissianer  of  OenercU 
Land  Office  cannot  cancel  lawful  entry, 

1.  Where  a  tract  of  land  is  subject  to  entry  as 

Eublic  land,  the  validity  of  the  entry  of  such  (and 
I  not  affected  by  the  fact  that  another  tract,  not 
subject  to  disposal  as  public  land,  was  entered  at 
the  same  time  and  included  in  the  same  entry. 

2.  The  tract  thus  subject  to  entry,  when  thus  pur- 
chased and  paid  for.  ceased  to  be  the  property  of 
the  United  states  or  subject  to  its  disposaL  The 
legal  title  was  held  by  it  as  trustee  for  the  benefit 
of  the  purchaser  and  it  was  bound  upon  proper  ap- 
plication to  issue  to  him  a  patent  therefor. 

3.  If  the  United  States,  from  inadvertence  or  mis- 
take.<:af  terwards  conveyed  the  title  of  such  tract  to 
another,  the  grantee  with  notice  took  it  as  trustee 
of  the  first  purchaser,  who  could  compel  its  trans- 
fer to  him. 

4.  The  power  of  supervision  possessed  by  the 
Commissioner  of  the  General  Land  Office  over  the 
acta  of  the  register  and  receiver  of  the  local  land 
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offloea  to  oorreot  and  annul  entries  of  land  allowed 
by  them,  can  be  exerted  only  when  the  entry  wa» 
made  upon  false  testimony  or  without  authority  of 
law.  It  cannot  be  exercised  so  as  to  deprive  any 
person  of  land  lawfully  entered  and  paid  for. 

6.  The  interest  of  one  who  lawfully  enters  a  tract 
of  publio  land,  acquired  by  him  by  nis  entry,  is  not 
lost  or  impaired  by  an  illegal  order  of  the  Commis- 
sioner of  the  General  Land  Office,  directing  lt» 
cancellation. 

[Na  60.] 
Submitted  Nov.  B,  1888.   Decided  Nov.  19, 18S8. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Wisconsin,  to  review  a  judgment  in  fa- 
vor of  defendant  in  an  action  lortLe  possesaioo 
of  land.    Affirmed. 

The  facts  are  stated  in  tbe  opinion. 

Mr.  Conrad  Kres,for  plain tifiT  in  error: 

The  cancellation  of  tbe  Davidson  entry  was 
in  accordance  with  law,  within  the  scope  of 
the  authority  conferred  upon  the  commission- 
er, and  is  resjudicata  and  conclusive. 

Mo<yre  v.  B^Hns,  96  U.  S.  585  (24:861); 
Steely.  St.  Louis  S.  d  R.  Co.  106  U.  S.  451  (27: 
228). 

In  ejectment,  when  the  question  is  presented 
whetber  the  plaintiff  or  tbe  defendant  bas  the 
superior  legal  right,  tbe  patent  must  prevail. 

Oibs(m  v.  OhauUau,  80  U.  8.  18  Wall.  108 
(26: 587). 

The  presumptions  iu  favor  of  the  Puffer 
patent  are  conclusive. 

St.  Louis  S.  dt  B.  Co.  V.  Kemp,  104  IT.  8. 
636.641(26:875,877). 

QRo  counsel  appeared  for  defendant  in  error.) 

Mr,  Justice  Field  delivered  the  opinion  of 
tbe  court: 

This  case  comes  to  us  from  the  Supreme 
Court  of  Wisconsin.  It  is  an  action  for  the 
possession  of  forty  acres  of  land,  being  part  of 
a  quarter  section  in  Township  16  of  Range  20. 
in  the  County  of  Sbeboy^n,  in  that  State,  and 
was  brought  in  the  circuit  court  of  that  coun- 
ty. The  complaint  alleges  that  the  plaintiff 
has  the  lawful  title  as  the  owner  in  fee  simple, 
and  the  right  to  the  possession  of  the  demanded 
premises;  and  that  the  defendant  wrongfully 
withholds  them  from  him  to  his  damage  of 
three  hundred  dollars.  It  therefore  prays  that 
the  defendant  may  be  adjudged  to  surrender  to 
the  plaintiff  their  possession  and  to  pay  the 
said  damages. 

In  support  of  his  alleged  title  the  plaintiif 
relies  on  a  patent  of  the  United  States  for  a 
tract  embracingthe  demanded  premises,  issued 
to  one  Myron  U.  Puffer  on  the  4th  of  June» 
1877,  upon  a  homestead  entry  made  by  him  in 
December  of  the  previous  year,  and  sundry 
mesne  conveyances  from  the  patentee. 

The  answer  of  the  defendant  admits  that  she 
was  in  possession  of  the  premises  at  the  com- 
mencement of  the  action,  but  denies  generally 
and  specifically  the  other  allegations  of  the  com- 
plaint, and  pleads  in  bar  of  the  action  an  entrir 
upon  the  premises,  by  her,  and  those  through 
whom  she  derives  her  interest,  under  claim  of 
title,  exclusive  of  any  other  right,  founded 
upon  a  written  instrument  as  a  conveyance 
thereof,  and  their  occupation  under  such  claica 
for  more  than  ten  years  prior  to  the  commence- 
ment of  the  action. 

Tbe  answer  also  sets  forth,  under  a  separate 
heading  or  count,  by  way  of  counter  claim » 
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Tarious  mnttera  which  the  defendant  claims 
constitute  in  equity  a  defense  to  the  action  and 
entitle  her  to  a  decree  that  she  has  a  ri^t  to 
the  title  and  possession  of  the  premises.  Those 
matters,  briefly  stated,  are  substantially  as  fol- 
lows: In  January,  1856,  one  Henry  I.  Davidson 
entered,  two  tracts  of  land  in  Township  16  of 
Range  20,  in  Sheboygan  County,  one  of  which 
constitutes  the  premises  in  controversy,  as  pub- 
lic lands  of  the  United  States  subject  to  entry, 
paid  the  full  purchase  price  to  the  receiver  of 
the  land  office  for  the  district,  and  obtained 
from  him  the  usual  duplicate  receipt  therefor, 
which  was  duly  recorded  in  the  office  of  regis- 
ter of  deeds  of  the  county  in  April,  1857.  Sub- 
sequently Davidson  and  his  wiife  conve;^ed  the 
tract  in  controversy  to  one  Joseph  Hein,  and 
from  him,  through  sundry  mesne  conveyances, 
all  of  which  are  on  record  in  the  register's  of- 
fice of  the  county,  the  property,  in  October, 
1869,  became  vested  in;  Jacob  Kessel,  the  hus- 
band of  the  defendant  Kessel  died  in  July, 
1876,  in  possession  of  and  thus  owning  the 
premises,  leaving  the  defendant,  as  tifs  widow, 
and  four  children  surviving  him.  By  his  last 
will  and  testament,  which  has  been  admitted 
to  probate,  he  devised  to  the  defendant  a  life 
estate  in  the  premises  in  controversy,  and  she 
is  now  in  possession,  holding  the  same  there- 
[459]  under,  the  fee  thereof  being  in  the  children, 
subject  to  her  life  estate.  And  she  alleges 
that,  from  the  time  of  the  entry  by  Davidson 
down  to  the  death  of  Kessel,  there  was  an  un- 
interrupted possession  and  claim  of  title  by 
Kessel  and  his  predece^ssors,  and  that  valuable 
improvements  were  made  thereunder,  without 
thdr  knowledge  of  any  adverse  claim  or  of  the 
assertion  of  interest  of  any  kind. 

In  October,  1857,  an  order  was  made  by  the 
Commissioner  of  the  Qeneral  Land  Office,  can- 
celing the  entry  of  Davidson  for  the  two 
tracts  of  land,  on  the  alleged  ground  that  one 
of  them,  not  the  tract  embracing  the  premises 
in  controversy,  was  included  in  a  prior  grant 
to  the  State,  and  therefore  was  not  subj^t  to 
entry.  The  order  of  cancellation  was  made 
without  previous  notice  of  any  kind  to  David- 
son or  any  party  in  interest  under  the  entry, 
and  the  purchase  money  paid  was  never  re- 
turned or  offered  to  him  or  to  any  of  his  suc- 
cessors in  inten«t;  and  the  defendant  contends 
that  the  order  was  erroneously  and  improperly 
made.  The  Commissioner  of  the  Oeneral  Land 
Office  afterwards  came  to  the  same  conclusion, 
and  in  June,  1879,  he  directed  the  entry  to  be 
reinstated  as  to  the  tract  which  had  not  been 
previously  granted  to  the  State;  that  is,  the 
tract  in  controversy  in  this  case.  It  was  be- 
tween the  cancellation  and  the  reinstatement 
of  the  entry  as  to  this  tract  that  the  homestead 
entry  was  made  by  Myron  H.  Puffer,  and  the 
patent  issued  to  him. 

The  answer  also  imputes  fraudulent  conduct 
to  the  register  or  receiver  of  the  land  office  of 
the  district,  alleging,  on  information  and  belief, 
that  the  entry  of  Puffer  was  made  in  his  inter- 
est, but  it  is  not  deemed  necessary  to  repeat  the 
imputations.  It  concludes  with  a  prayer  that 
the  title  to  the  premises  may  be  adjudged  to 
have  been  in  Jacob  Kessel  at  the  time  of  his 
death,  and  that  the  defendant  is  entitled  to  the 
possession  thereof,  or  that  such  other  and  fur- 
ther relief  be  granted  as  may  be  just. 
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The  practice  of  setting  up  in  actions  at  law 
defenses,  whether  of  a  legal  or  equitable  char- 
acter, is  permissible  under  the  laws  of  Wiscon- 
sin. They  are  required,  however,  to  be  sepa- 
rately stated,  that  tboy  may  be  considered  on 
their  distinctive  merits,  and,  if  established,  that 
the  appropriate  relief  may  be  administered. 
When,  as  in  this  instance,  the  action  is  for  the  [460] 
possession  of  land,  the  grounds  set  forth  must  be 
sufficient  to  entitle  the  defendant  to  a  decree 
that  the  title  of  the  property  be  transferred 
from  the  plaintiff  to  him,  or  that  the  plaintiff 
be  enjoined  from  prosecuting  the  action  for  the 
possession  of  the  property.  The  equitable  de- 
lense  is,  therefore,  to  he  first  considered  and 
determined,  for,  if  sustained,  there  will  be  no 
occasion  for  proceeding  with  the  remedy  at 
law;  Quinby  v.  Gonlan,  104  U.  8.  420  [26: 
800];  and  that  course  was  pursued  in  the  pres- 
ent case.  The  court  took  up  the  matters  al- 
leged as  grounds  for  equitable  relief  and  con- 
sidered the  evidence  adduced  in  their  support; 
and  it  thereupon  found  that  the  allegations  of 
the  answer  as  to  those  matters  were  sustained 
in  all  particulars.  Judgment  was  accordingly 
rendered  in  favor  of  the  defendant,  declaring 
that  the  entry  of  Myron  H.  Puffer  and  the  pa- 
tent thereon  issued  to  him  were  null  and  of  no 
effect  as  a  conveyance  of  the  premises;  that  the 
defendant's  testator  died  vested  with  an  equita- 
ble title  to  them,  and  entitled  to  their  posses- 
sion and  to  a  patent  therefor  from  the  United 
States,  and  that  the  defendant  has  such  estate 
and  possession  during  her  life;  and  directing 
that  the  complaint  of  the  plaintiff  be  dismissed 
with  costs.  On  appeal  to  the  supreme  court 
of  the  State  the  judgment  was  affirmed. 

The  forty  acres  in  controversy  were  subject 
to  entry  in  January,  1856,  when  Davidson  en- 
tered them  together  with  another  tract.  The 
validity  of  the  entry  of  those  acres  was  not 
affected  by  the  fact,  that  the  second  tract  be- 
longed to  the  State  of  Wisconsin  under  the 
swampland  grant,  and  was  not,  therefore, 
subject  to  the  disposal  of  the  United  States. 
A  defect  in  the  title  of  one  of  several  parcels 
sold  does  not  invalidate  the  sale  of  the  oihers 
if  the  purchaser  makes  no  objection.  When 
the  tract,  which  was  subiect  to  entry,  was  thus 
purchased  and  paid  for,  it  ceased  to  be  subject 
to  the  disposal  of  the  United  States:  it  was  not  in 
equity  their  property.  Carroll  v.  Safford,  44  U. 
S.8  How.  441. 460 f  11: 671, 680];  Withenpoon  v. 
Dunmn.  71 U.  S.  -IWaU.  210, 218  [IS: 889.  342]. 
The  legal  title,  it  is  true,  was  retained  by  them, 
but  they  held  it  as  trustee  for  the  benefit  of  the 
purchaser;  and  they  were  bound  upon  proper 
application  to  issue  to  him  a  patent  therefor.  l^^^J 
If  from  inadvertence  or  mistake  as  to  their 
rights,  or  other  cause,  they  afterwards  conveyed 
that  tiUe  to  another,  the  grantee  with  notice 
took  it  subject  to  the  equitable  claim  of  the  first 
purchaser,  who  could  compel  its  transfer  to  him. 
In  all  such  cases  a  court  of  equity  will  convert 
the  second  purchaser  into  a  trustee  of  the  true 
owner  and  compel  liira  to  convey  the  legal  title. 
lAnd^ey^r.  Hawes,  67  U.  8. 2  Black,  554  [17:265]; 
Stark  V.  Starr,  78  U.  S.  6  Wall.  402-419  [18: 
926-930]. 

The  power  of  supervision  possessed  by  the 
Commissioner  of  the  Oeneral  Land  Office  over 
the  acts  of  the  register  and  receiver  of  the  local 
land  offices  in  the  disposition  of  the  public 
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lands,  undoubtedly  authorizes  him  to  correct 
and  annul  entries  of  land  allowed  by  them, 
where  the  lands  are  x\ot  subject  to  entry,  or  the 
parties  do  not  possess  the  qualificattons  re- 
quired, or  haye^reviously  entered  all  that  the 
Uw  permits.  The  exerdse  of  this  power  Is 
necessary  to  the  due  administration  of  the  land 
department  If  an  investigation  of  the  valid- 
ilj  of  such  entries  were  required  in  the  courts 
of  law  before  they  could  be  canceled,  the  nec- 
essary delays  attending  the  examination  would 
ffreatjy  impair,  If  not  destroy,  the  efficiency  of 
Uie  department.  But  the  i>ower  of  superyision 
and  correction  is  not  an  unlimited  or  an  arbi- 
trary i>ower.  It  can  be  exerted  only  when  the 
entiy  was  made  upon  false  testimony,  or  with- 
out authority  of  law.  It  cannot  be  exercised 
•0  as  to  depriTe  any  person  of  land  lawfully 
entered  and  paid  for.  By  such  entry  and  pay- 
ment the  purchaser  secures  a  vested  interest  In 
the  property  and  a  right  to  a  patent  therefor, 
and  can  no  more  be  deprived  of  it  by  order  of 
the  Commissioner  .than  he  can  be  deprived  by 
such  order  of  any  other  lawfully  acouired  prop- 
erty. Any  attempted  deprivation  In  that  way 
of  such  interest  will  be  corrected  whenever  the 
matter  is  presented  so  that  the  Judiciary  can  act 
upon  it 

In  Linds&if  ▼.  ffawe$  wo  have  a  noted  instance 
in  which  the  court  inoulred  into  the  facts  of  a 
dispute  entry  of  public  Umds,  and  gave  effect 
toa  lawful  entry,  which  had  been  set  aside,  and 
the  certificate  ii^ed  canceled,  by  order  <n  the 
Commissioner  of  the  General  Liuid  Office.  In 
that  case  it  appeared  that  lindsey  had  in  1^9 
applied  to  the  register  and  receiver  of  the  land 
office  at  Qalena  to  purchase  land,  claiming  the 
right  of  preemption  under  the  Act  of  18fi9,  by 
reason  of  cultivation  and  actual  residence  there- 
on, and  having  established  his  claim  to  the  sat- 
isf ac^on  of  those  officers,he  received  from  them, 
in  June,  1889,  the  proper  certificate,  stating  the 
receipt  of  the  purchase  monev,  and  that  on  its 
presentation  to  the  Commissioner  of  the  Gen- 
eral Land  Office  he  would  be  entitled  to  a  pa- 
tent Subsequently,  in  1845,  the  Commissioner 
set  aside  this  entry,  and  ordered  the  certificate 
to  be  canceled,  on  the  ground  that  a  mistake 
had  been  made  in  the  original  survey  of  the 
land,  and  that  by  a  new  survey  ordered  in  1844, 
it  was  ascertained,  as  he  supposed,  that  the 
house  in  which  Lindsey  resided,  when  he  made 
his  claim  in  1889,  was  not  on  the  land  for  which 
he  received  his  certificate.  After  this,  one 
Hawes  claimed  a  preemption  right  to  the  same 
land,  and  the  Commissioner  directed  the  regis- 
ter and  receiver  to  hear  proof  of  his  riffht,  and 
to  adjudicate  upon  it.  They  accordin^y  heard 
his  proof,  and  gave  him  a  certificate,  upon 
which  a  patent  was  afterwards  issued  to  him. 
Lindsey  died  in  the  same  year  in  which  he  made 
his  entry,  and  his  heirs,  who  had  no  notice  of 
the  new  survey  made  five  years  afterwards,  or 
of  the  proceedings  by  which  EUiwes  established 
his  claim  before  the  register  and  receiver, 
brought  suit  against  Hawes  and  grantees  from 
him,  to  compel  a  transfer  by  them  of  the  title 
obtained  by  the  patent.  It  appeared  that  the 
residence  of  Lindsey  was  on  the  line  which, 
according  to  the  new  survey,  divided  the  quar- 
ter section  he  entered  from  an  adjoining  auarter 
sectioo;  so  that  in  one  sense  it  may  be  ssld  that 
he  resided  on  both  quarter  sections.    The  court 
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held  that  the  Government  was  bound  bj  the 
original  survey;  that  Lindsay's  residence  was 
sufficiently  on  the  section  which  he  claimed: 
that  the  patent  certificate  was  rightfully  issued 
to  him;  uiat  the  act  of  the  Commissioner  in  set- 
ting it  aside  was  illegal,  and  did  not  destroy  the 
right  thus  vested;  thkt  the  land  was  not,  tnere- 
fore,  subject  to  entry  by  Hawes;  that  the  patent 
obtained  by  him  was  wrongfully  and  iUegally 
issued  to  him;  and  that  the  hefrs  of  Limlsey 
were  entitled  to  a  conveyance  of  the  legal  titb 
from  him  and  his  oodefendants. 

That  case  covers  the  present  one  in  all  essen-  [^68] 
tial  particulars.  The  interest  of  Davidson  in 
the  tract,  which  embraces  the  premises  in  con- 
troversy, acquired  by  him  by  his  entry,  was  not 
lost  or  impaired  by  the  order  directing  its  can- 
cellation. That  cider  was  illegally  imide,  and 
those^-elaiming  under  him  can  stand  upon  the 
original  entry  and  are  not  obliged  to  invoke  the 
subsequent  reinstatement  of  uie  entry  by  the 
Commissioner.  As  that  entry,  with  the  pay- 
ment of  the  purehase  money^ave  Davidson  a 
right  to  a  patent  from  the  United  States,  his 
hSas  are  entitled  to  a  conveyance  of  the  legal 
title  frop  those  holding  under  the  patent  wrong- 
fully issued  to  Puffer. 

Whether  Davidson  or  his  successors  would 
have  had  a  right  to  surrender  his  entry,  upon 
learning  that  one  of  the  tracts  entered  had  been 
previously  granted  to  the  State,  and  daim  a 
return  of  the  purchase  money,  is  a  question 
that  does  not  arise  here.  It  is  sufficient  to  say 
that,  until  such  objection  was  raided  by  them, 
it  did  not  lie  with  the  land  department  to  op- 
pose the  completion  of  his  title  to  the  tract 
which  was  subject  to  entry. 

The  Judgment  entered  in  the  court  below 
would  have  been  in  better  form  had  it  directed 
a  oonv^ance  to  the  heirs  of  Jacob  Eessel,  sub- 
ject to  we  life  estate  of  the  defendant,  from 
those  holding  under  the  patent  to  Puffer,  of  the 
legal  title  which  he  had  acquired  to  that  por- 
tion which  was  subject  to  entry.  The  heirs 
would  thus  avoid  the  necessity  of  applyinff  to 
the  land  department  for  a  patent,  which  it  might 
refuse  to  issue,  until  the  patent  already  issued 
had  been  canceled  by  Judicial  proceedings. 

The  supreme  court  of  the  State  makes  some 
comment  ui>on  the  form  of  the  Judgment,  but 
observes  that  there  is  nothing  m  it  of  which 
the  plaintiff  can  complain.  He  cannot  be  prpj- 
udioed  by  the  cancellation  of  the  patent,  be- 
cause the  legal  title  vested  in  him  by  that  instru- 
ment must  mure  to  those  who  have  the  superior 
right  to  it    I%eJudgmerU  is,  thertfore,  affirm$i. 


THOMAS  J.  COGSWELL  n  al.»  PIgt  in 

Err,, 
t>. 

BAMUBL  W.  PORDYCK. 

(  See  8.  a  Beporter*B  ed.  801-88EU 
Jurisdiction  oi  to  amount^  action  upon  hand. 

1.  This  court  ouuiottake  oofnlnnoe  of  a  case  in 
wbioh  the  matter  in  dlspate^  exoluaive  of  oosta» 
does  not  exoeed  the  aum  or  value  of  $fi,00(k. 

2.  An  action  upon  a  bond,  aAvmk  to  aupenede  % 
Judflrmeot  or  decree  of  a  court  or  theUntted  States,  !• 
not  an  action  broufffat  on  accomtt  of  the  deprl vatloifc 
of  any  right,  privilege  or  iaimnnlty,  secured  by  th» 
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ta»il 


UarnD  BfiMTsa,  Cabb,  v.  DafTALT. 


of  tbe  trmtad  8i 


F  ERROR  to  tbe  Olrcirit  Coart  of  the  United 
Stales  for  tbe  'Eaten  DUtrlct  of  Arhuuas, 
to  leHew  ft  Judgment  Id  favor  of  plaintlfl  upon 
a  bond  glren  on  appeal  to  tbia  court  conditfoncd 

17  nil  coata  and  damacea  sualaltted  by  the 

'    tbe  penaltT  of  |S,600,  the  Judgment 


to  pay  nil  I 
obOcee  in     _  ,  . 
being  for  $3,4da 


Btatetnent  ivMr.  .AmUm  H»rlmnt 
Samuel  W.  Towlyce  recovered  in  the  drcnft 
Coortot  Uw  United  States  for  the  Eastern  Dis- 
trict of  ATkaDSBa,l>ecember  7, 1B83,  aJiidnnBDt 
In  ejectment  ag^nst  Tbomas  J.  CoKsweO  and 
Anna  M.  CoeawelL  From  that  Jadgment  the 
latter  prayedan  appeal  to  this  court,  execatin«, 
with  J,  h.  Qoodbar  as  sorety,  a  bond  in  the 
penal^  of  thiit7-stz  hundred  doUan,  coodi- 


In,  pay  all  mcb  costs  and  damages  aa  tbeobUgae 
■mrtalned  by  reosoD  of  the  wrongful  detentioii 
of  the  property  sued  for. 

Tbe  obligors  bavuiK  ffdled  to  pmaecute  their 
appeal,  the  present  suit  was  brought,  February 
34, 1685,  upon  said  bond,  to  recover  tbe  sum 
at  $3,600,  as  the  damages  miBtained  by  reason 
of  the  detention  of  the  property  from  theplatn- 
tlfl  In  the  ejectment  auiL 

A  demurrer  to  tbe  complaint  having  been 
orerruled,  the  defendants  filed  an  answer. 
The  parties  coosentlng  thereto  in  writing,  the 
case  was  tried  by  the  court  without  the  inter- 
vention of  a  Jury,  and  Judgment  rendered  June 

80,  less.  In  favor  of  the  plaintifr  for  tha 

of  two  thousand  four  hunared  dollars. 


Where  asuitisancfllaiTtoafedeTBl  case  and 
dependent,  the  JurisdictTon  of  such  ancillary 
rait  can  be  maintained  without  reference  to  the 


citlzenabip  or  residence  of  tbe  parties. 

Minnaota  Go.  v.  SI.  fViuI  O0.  oaV.Q.  i 
Wan.  609  a7: 886)1  Fnman  y.  Eowi,  WV.  B. 
24  How.  4S0  (1S:749};  KHmmdotf  v.  Eyi»A  10 
V.  S.  276  (£8:  I4C};  Paeifle  R  Co.  v.  M.  Aio. 
R  Co.  Ill  U.  8.  SOS  (28:498);  Bea^y.  Coat 
Cb.lSa U.  8.  888  (81: 181);  JoAnJOTt  v. Cftrtfitan, 
12S  U.  8.  US,  646  (SI:8S0,  821). 

The  fact  that  an  instrument  wblcb  Is  the 
muDiment  of  a  title  Is  one  tbe  execution  of 
which  is  authorized  by  a  law  of  Congi'ess,  does 
not  cause  an  action  which  (a  based  upon  said 
InBtmment  to  be  a  suit  arlalng  under  a  law  of 
tlie  United  States. 

WiUon  V.  aan^ori,  61 U.  B.  10  How.  99  (18: 
S44);  Slanehardy.  Spragw,  1  Clllf.  299 ;  Ooofl- 
wear  v.  Dm,  1  Blatchf.  006;  Ooo^mt  v.  BtO- 
terfh.  4  Blatchf.  67;  Mer»»rt>U  v.  Paper  Collar 
Cb.  6  Blatchf.  8S6;  PuUey.  iln«w,  G  McLean, 
880;  CarvenUr  v.  WiOiam;  76  U.  8.  B  Wall. 
180(IB:&8);  fiirrMlT.  7%Aman,99U.  8.649 
(26:868). 

Tbe  practice  of  the  courts  Is  to  retain  the 
case  until  a  trial  of  the  facts  before  the  Jury  or 
3S9D.  S. 


by  the  court,  and  on  the  proof  detennlne  tha 
question  of  Jurisdiction. 

SathtilU  V.  C^opsr.  TV  U.  8.  6  Wall  247  (IS: 
861);  Bobinton  v.  Anderten.  ISl  U.  8,  683  (SO: 
1031);  Dennitioun  v.  Draper.  G  Blatchf.  816; 
Mwras  v.  iWrfe,  Id.  848;  FUk  v.  fftiion  Pac 
RGa.t  Blatchf.  86% 

(No  counsel  appeared  fordefendantinerror.) 

Mr.  JvstUt  Harlan  delivered  theopinioa 
of  tbe  court: 

This  court  cannot  take  cognizance  (A  this 
case.  The  matter  in  dispute,  exclusive  of  costs, 
does  not  exceed  the  sum  or  value  of  five  thous- 
and dollars.  R.  8.  gS  B90,  691 ;  Act  of  Feb.  IS, 
1876,  chap.  77,  gg  8, 1. 18  Stat  at  L.  816;  R  8. 
Supp.  I8t 

It  was,  perfaspa,  supposed  that  our  Jurlsdic-  .agai 
tion  could  be  sustained  under  tbe  fourth  sub-  '        ' 
divlriOD  of  section  6M  of  the  Revised  Statutes, 
providing  that  this  court  may,  without  regud 


any  drcult  court,  or  of  any  district  court  act- 
ing as  a  cbroit  court,  'inanycaaebroughtoa 
account  of  the  deprivation  of  any  right,  privi- 
ly, or  Immunity  secured  by  the  CniatltiitioD 
of  the  United  Slates,  or  of  any  right  or  privi- 
lege of  a  citizen  of  the  United  Statee."  But  an 
action  upon  a  bond  given  to  supersede  a  Judg- 
ment or  decree  of  a  court  of  the  United  States, 
cannot  properly  be  said  to  have  been  brought 
on  any  such  account.  The  mere  failure  (at  re- 
fusal of  the  obllgon  In  such  a  bond  to  comply 
with  its  terms  Is  not,  witbln  the  meaning  of  the 
statute  referred  to.  a  "  deprivation  "  of  a  right 
secured  to  the  obligee  by  Uie  ConstltuiloD  of 
the  United  States,  or  of  any  right  or  privilege 
belonging  to  Um,  as  a  citizen  of  the  United 
States.  ^e»Bomnan-r.OhieagoAS.W.B.Va. 
lis  U.  8.  Sll,  616  [29:602,  C04], 
2A«  tm(  ^  snvr  it  (UfffiteNt 


UNITED  STATES,   THOMAS  J.  CARI^       [»»■: 

Marshal  of  the  U.  n.,  etc.,  bt  ai,.,  Appu., 


FRANK  W.  DbWALT. 
(Bee  8.  C,  Beportei's  ed.  m-JHJ 


bezalement  and  makltig  false  entries  as  presi- 
dent of  a  national  bank,  in  violation  of  section 
6209,  R.  8.      ■  " 


485-487 


SUFBBIOB  Ck)UBT  OF  THE  UnITBD  StATEB. 


Oer.  Tbbm, 


[394] 


[435] 


The  facts  are  stated  in  the  opinion. 
Mr,  O.  A*  Jenks,  SoUeitor-Oen.,  for  appel- 
lants. 
(No  counsel  appeared  for  appellee.) 

Mr.  OhUfJvsHee  Fuller  delivered  the  opin- 
ion of  the  cbiirt: 

Be  Walt,  the  appellee,  was  tried  and  con- 
victed, upon  an  iniormation,  of  the  crime  of 
embezzlement  and  making  false  entries  as  the 
president  of  a  national  bank,  in  violation  of 
section  6209  of  the  Revised  Statutes,  and  sen- 
tenced and  committed  to  the  penitentiary  for 
ten  years.  This  section  prescribes  the  punish- 
ment of  imprisonment  for  not  less  than  five 
nor  more  than  ten  years,  which  imprisonment 
may  be  ordered  to  be  executed  in  a  state  jail  or 
penitentiaiY.  R.  S.  $  5541.  Appellee  was 
subsequently  discharged  on  habea»  carpus,  upon 
the  ground  that  the  crime  in  question  was  an 
infamous  crime,  for  which  he  could  not,  under 
the  Constitution,  be  held  to  answer  on  infor- 
mation, but  only  on  presentment  or  indictment 
by  a  grand  Jury,  f^m  the  order  discharging 
him  Uiis  appeal  is  prosecuted,  and  it  is  con- 
tended that  a  crime  is  not  infamous  which  is 
not  subject  to  the  penalty  of  hard  labor  as  part 
of  the  punishment  of  imprisonment. 

This,  however,  was  otherwise  ruled  in  Maekin 
V.  UniUd  Statu,  117  U.  8.  848  [29:  909],where 
this  court  held,  speaking  through  Mr,  Jtutiee 
Qray,  ''that  at  the  present  day  imprisonment 
Ui  a  state  prison  or  penitentiary,  with  or  with- 
out hard  labor,  is  an  infamous  punishment" 

That  case  is  decisive  of  this,  and  ths  ord&r 
appeaUd  from  must  be  affirmed. 


14361 


UNITED  STATES,  Appt,, 

«. 

JOHN  G.  POSTER. 
(See  8. 0.  Beporter^B  ed.  485-487.) 

Longevity  Acts— daim  for  pay. 

\.  The  Acts  of  1882  and  1883  do  not  require  or  au- 
thorize a  restatement  of  the  pay  aooounts  of  an  of- 
floer  of  the  navy  who  served  in  the  regular  or 
volunteer  army  or  navy,  so  as  to  erive  him  credit  in 
the  flrrade  held  Iby  him  prior  to  their  passage,  for 
the  time  he  served  In  the  army  or  navy  oefoie 
reaching  that  grade 

2.  Ck)ngrefl8  only  intended  to  give  him  credit  in 
the  grade  held  by  him,  after  those  Acts  took  effect, 
for  all  prior  services,  whether  as  an  enlisted  man  or 
oflftoer.  oountinff  such  services,  however  separated 
by  distinct  penods  of  time,  as  if  they  had  been 
continuous  and  in  the  regular  navy  in  the  lowest 
grade  having  graduated  pay  held  by  him  since  last 
entering  the  service. 

.    [No.  1162.1 
Bubmitted  Nov.  5, 1838.  Decided  Nov.  19, 1888. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims,  in  favor  of  plaintiff  for  the  amount 
due  him  under  what  is  known  as  the  Longevity 
Acts  of  Congress.     Reversed. 

Statement  by  Mr.  Justice  Harlan: 
This  is  an  appeal  from  a  judgment  against 
the  United  States  in  favor  of  the  plaintiff, 
Foster,  for  the  sum  of  $1,393.40,  as  the  amount 
due  him  under  what  is  known  as  the  Longevity 
Acts  of  Congress. 
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Prior  to  November  28, 1861,  he  served  in  thA 
navy  as  an  enlisted  man  for  six  years  and  forty 
days;  and  he  served  as  gimner  in  the  regular 
navv  from  November  28,  1861,  until  Aprfl  14, 
1868,  a  period  of  six  years  and  one  hundred 
and  forty-five  days,  when  he  resigned.  He  was 
reappointed  gunner  December  27, 1869,  since 
which  date  he  lias  served  continuously  in  that 
capacity.  Under  the  Longevity  Acts  of  1882 
and  1888  (22  SUt.  at  L.  284,  287.  c.  891;  Id. 
473,  c.  97)  be  has  been  allowed  credit,  for  prior 
servicesonly  upon  his  second  warrant  as  gunner, 
and  he  has  been  credited  upon  <Aa^  warrant 
with  twelve  years  and  one  hundred  and  eighty- 
five  days,  the  entire  period  of  his  service,  as 
enlistea  man  and  gunner  prior  to  his  re-enter* 
ing  the  service  on  the  27th  day  of  December, 
18o9.  If  he  had  been  allowed  on  his  first  war- 
rant as  gunner,  for  his  previous  service  of  six 
years  and  forty  days  as  an  enlisted  man,  he 
would  have  received,  as  the  result  of  such 
credit,  the  sum  of  $1,893.40,  the  amount  ol 
the  judgment  below,  exclusive  of  the  thirty- 
three  and  one  third  per  centum  increase  under 
Qeneral  Order,  No.  75,  of  May  26, 1866. 

Between  the  date  of  his  resignation  on  A^ril 
14,  1868,  and  his  reappouitment  as  gunner  De- 
cember 27, 1869,  the  plaintiff  held  no  position 
in  the  navy. 

The  Longevity  Act  of  1883  (the  addition  to 
the  Act  o(  1882  being  shown  by  italics),  under 
which  the  present  claim  is  made,  provides  that 
"  AU  officers  of  the  navy  shall  be  credited  with 
the  actual  time  they  may  have  served  as  officers 
or  enlisted  men  in  the  regular  or  volunteer 
army  or  navy,  or  both,  and  shall  receive  all  the 
benefits  of  such  actual  service  in  all  respects 
in  the  same  manner  as  if  all  said  service  had 
been  continuous  and  in  the  regular  navy  in  the 
lowest  grade  having  graduated  pay  held  by  such 
oMeer  since  last  entering  the  service;  Provided, 
That  nothing  in  this  clause  shall  be  so  con^ 
strued  as  to  authorize  any  change  in  the  dates 
of  commission  or  in  the  relative  rank  of  such 
officers;  Provided,  furt/ter.  That  nothing  herein 
contained  shall  be  so  construed  as  to  give  any  ad- 
ditional pay  to  any  such  officer  during  the  time 
of  his  service  in  the  volunteer  army  ornavy.**  [437] 
22  Stat,  at  L.  284.  287,  c.  891;  Id.478,  a97. 

Messrs.  A*  H«  Ckirland*  Aity-Oen., 
Robert  A*  Howardy  Assist.  AUy-Otn..  and 
F.  P.  Deweest  Assist.  Atty.,  for  appellant 

Messrs.  Robert  B.  Idnea  and  John  Paul 
Jones*  for  appellee. 


Mr.  Justice  Harlaa  delivered  the  opinion  ef 
the  court: 

There  is  no  claim  that  the  plaintiff  did  not 
receive,  on  his  first  warrant  as  gunner,  that  ii» 
for  the  whole  period  of  his  first  continuous  senr* 
ice  in  that  position,  all  the  compensation  to 
which  he  was  entitled  as  gunner,  under  the  law 
as  it  was  during  that  perfod.  And  it  is  found, 
in  effect,  that  he  has  received  credit,  on  his 
second  warrant  as  gunner,  for  the  actual  time 
of  his  entire  service  prior  to  December  27» 
1869,  both  as  enlisted  man  and  gunner,  ooont- 
ing  sudx  service  as  if  it  had  been  oontinaoiia 
and  in  the  regular  navy  in  the  lowest  mdo 
having  graduated  pay  held  by  him  afta  he  re- 
enter^ the  service,  that  is,  in  the  grade  of 
gunner.  In  our  lodgment,  he  is  not  entitled 
to  more  under  existing  legislation.    The  Acta 

128  U.  K« 


\ 


1888. 


Clark  t.  Cohmomwsalth  ov  Pbnnbtlvahu. 
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of  1882  aod  1888  do  not  require  or  autborize  a 
restatement  of  the  pay  accounts  of  an  officer 
of  the  navy  wbo  served  in  the  regular  or  vol- 
tinteer  army  or  navy,  so  as  to  give  him  credit 
in  the  grade  held  by  him.  prtar  to  their  pas- 
nge,  for  the  time  he  served  in  the  army  or  navy 
before  reaching  that  grade.  Congress  only  in- 
tended to  give  him  credit  in  the  gnde  held  by 
him,  (tfter  ihate  Act$  took  effect,  for  all  pHor 
•eryices,  whether  as  an  enlisted  man  or  officer, 
counting  such  services,  however  separated  by 
^stinct  periods  of  time,  as  if  they  had  been 
continuous  and  in  the  regular  navy  in  the  low- 
est grade  having  graduated  pay  held  by  him 
since  last  entering  the  service;  and  that  credit 
has  been  given  to  the  plaintiff.  In  this  view, 
the  conclusion  reached  by  the  court  of  claims 
was  erroneous. 

7^  judgment  i$  revered,  with  direetiom  to 
4i9tniu  the  petition. 


[9951 


LEWIS  N.  CLA.RK,  Flff.  in  Err. 

r. 

COMMONWEALTH  OF  PENKSITL- 

VANIA. 


SAME  «.  SAME. 

(See  &  a  Beporter*f  eO.  385  807.) 

Beoord  of  court—what  it  chould  contain— cH- 
denee  neee$$ar^—to  whatitate  court  a  writ  qf 
crrorUec 

1.  This  court  wm  act  ooly  upon  the  reeora  of  the 
«cnirt  below:  and  the  petftiona  for  a  writ  of  error 
form  no  part  of  the  reoord. 

S.  In  order  to  review  a  state  judsrment  it  is  essen- 
tial that  the  record  should  discloae  not  only  that 
the  alleged  righ^  privilege  or  immunity  was 
ipeoially  set  up  and  claimed  In  the  court  below  but 
uattbe  decision  of  the  court  was  against  the  right 
•o  set  up  or  claimed. 

SL  Where  the  evidence  upon  which  the  plaintiff 
tn  error  was  convicted  is  not  made  a  part  of  the 
record,  nor  what  it  tended  to  establish  is  anywhere 
tlierein  stated,  and  certain  instructions  to  the  jury 
were  requested  and  refused,  it  cannot  be  deter- 
nained  whether  the  action  of  the  court  involved 
the  Doint  now  allegod  as  error,  or  whether  the  re- 
fusal to  give  the  instroctfton  amounted  to  a  ruling 
•sd  denial  of  such  claim. 

4.  Where  plaintiff  in  error  was  indicted  and  con- 
Tlcted  and  sentenced  in  the  Court  of  Quarter  Ses- 
sions of  Allegheny  Ck>unty,  Pennsylvania,  and  ap- 
plied to  a  Judge  of  the  supreme  court  of  that  State 
for  a  writ  of  error  to  the  court  of  quarter  sessions 
whtoh  was  denied,  and  he  could  go  no  farther,  held, 
Umt  thejudgment  of  the  latter  court  may  be  con- 
sidered iinal  for  the  purposes  of  a  writ  of  error. 

[Nos.  1189.  1190.] 
Argued  Noc.  S.  1388.    Decided  Not.  19,  1888, 

Fl  ERROR  to  the  Court  of  Quarter  Sessions 
of  the  Peace  for  the  County  of  Allegheny, 
State  of  Pennsylvania,  to  review  convictions 
and  sentences  upon  indictments  for  selling 
tplrituous  liquor  on  Sunday  and  for  unlawfully 
kiBeping  a  house  where  spirituous  liquor  was 
told  by  retail.     WriU  of  errtyr  diemieeed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  L.  Bird*  for  phiintifr  in  error. 

JfnW.  D.  Porter*  for  defendant  in  error. 

(The  ooun  declined  to  hear  counsel  for  de- 
fendant in  error.) 

iw  r.  s. 


Mr,  Chief.   Justice   Falter   delivered   the   |396] 
opinion  of  the  court: 

In  the  first  of  the  above  cases,  Clark,  the 
plainUfit  in  error,  was  indicted  with  others  in 
the  Court  of  Quarter  Sessions  of  Allegheny 
County,  Pennsylvania,  on  the  29th  of  June, 
1888.  for  selling  spirituous  liquor  on  Sunday, 
contrary  to  the  form  of  the  Act  of  the  General 
Assembly  of  Pennsylvania  in  such  case  made 
and  provided,  and  upon  trial  was  convicted  and 
sentenced  to  pav  a  fine  of  $200  and  to  be  impris- 
oned for  sixty  aays,  to  take  effect  on  the  expir* 
ation  of  the  sentence  in  the  second  case  here, 
which  was  the  first  below. 

In  the  second  case  it  appears  that  Clark  and 
others  were  also  indicted  for  that  they  "unlaw* 
fully  did  keep  and  maintain  a  house,  room 
and  place  where  vinous,  spirituous,  malt  and 
brewed  liquors  and  admixtures  thereof  were 
sold  by  retail,  without  having  first  obtained  a 
license  agreeable  to  law  for  that  purpose;**  and 
the  indictment  contained  a  further  count  tlmt 
they  ''unlawfully  did  sell  and  offer  for  sale 
vinous,  spirituous,  malt  and  brewed  liquors 
and  admixtures  thereof,  without  having  first 
obtained  a  license  agreeably  to  law  for  that 
purpose."  Upon  this  indictment  a  trial  was 
bad,  resulting  in  the  conviction  of  Clark,  and 
he  was  sentenced  to  pay  a  fine  of  i500  and  to 
be  imprisoned  in  the  county  Jau  for  threa 
months. 

Clark  then  applied  In  each  case  to  one  of  the 
Judges  of  the  Supreme  Court  of  Pennsylvania 
for  a  writ  of  error  to  the  court  of  quarter  ses- 
sions, which  was  denied;  and  as  Clark  could  go 
no  farther,  the  judgments  of  the  latter  court 
may  be  considered  final  for  the  purposes  of  the 
writs  of  error  granted  in  these  cases. 

In  the  petitions  for  the  writs  it  is  stated  that 
plaintiff  in  error  was  the  part  owner  and  cap- 
tain of  a  steamboat  actually  engaged  in  na^- 
gating  the  Ohio.  Monongahela  and  Allegheny 
Rivers  as  a  passenger  vessel,  and  as  such  duly 
licensed  and  enrolled  under  the  laws  of  the 
United  States,  and  that  petitioner  had  complied 
with  all  of  the  laws  of  the  United  States  in  re- 
gard to  steam  vessels,  including  the  payment  of  [397  ] 
a  revenue  tax  for  the  purpose  of  selling  liquor 
on  said  steamboat;  and  it  is  averred  that  by 
these  Judirments  petitioner  Is  denied  *'the  rights 
and  privileges  secured  by  the  Constitution  of 
the  United  States." 

These  matters  are  repeated  in  the  briefs;  and 
it  is  argued  on  behalf  of  Clark  that  he  was  en- 
titled, under  the  commerce  clause  of  the  Con- 
stitution, to  immunity  from  the  laws  of  Penn- 
svlvania  requiring  a  license  for  the  sale  of 
liquors,  and  forbidding  such  sale  on  Sunday. 

The  evidence  upon  which  the  plaintiff  in 
error  was  convicted  is  not  made  a  part  of  the 
record,  nor  what  it  tended  to  establish  any* 
where  therein  stated.  Certain  instructions, 
which  were  requested  to  be  given  to  the  Jury 
and  which  were  refused  by  the  court  of  quai^ 
ter  sessions,  appear  and  seem  to  have  been 
asked  with  the  view  of  raising  the  question 
suggested;  but  whether  the  action  of  the  court 
actually  involved  the  point  can  only  be  deter- 
mined upon  a  reoord  embracing  sufficient  of 
what  passed  upon  the  trial  to  show  Uiat  it 
necessarily  did  so.  We  act  onlv  upon  the 
record  of  the  court  below,  and  or  that  reoord 
the  petitions  for  the  writs  of  eiror  form  no 
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part.  WarflM  ▼.  Ohqfe,  91  U.  8.  000  JM: 
888].  And  see  Susquehanna  Boom  Oo.  ▼.  West 
Branch  Boom  Oo.  llO  U.  B.  57  ^8:  091.  It  is 
essential  tbat  the  record  ahoald  disclose,  not 
only  that  the  alleged  right,  pdvilege  or  im- 
munity was  roecially  set  up  and  claimed  in  the 
court  below,  but  that  the  decision  of  that  court 
was  against  the  right  so  set  up  or  claimed* 

In  me  absence  of  anything  in  these  records 
to  show  that  the  instructions  requested  were 
based  upon  evidence  and  could  have  been 
properly  given  if  Clark  were  right  in  his  claim 
of  immunity,  we  cannot  tell  whether  or  not  the 
refusal  to  give  them  amounted  to  a  ruling  in 
denial  of  such  claim. 

The  write  nf  error  muet  be  tUemieeed,  and  Hie 
eo  ordered. 


THB  PACIFIC  POSTAL  TELEGHAPH 
CABLE  COMPANY,  Pl^f.  «»  1^., 

Hugh  O'CONNOR. 

(Bee  S.  a  Beporter*f  ed.  8M-80S.) 

Motion  to  diemiee-^uriedietional  amount 

Where  a  verdlot  rendered  In  the  olronlt  court  for 
$5,500»  and  the  court  directed,  as  minuted  by  the 
olerk,  Judgment  to  be  entered  thereon,  and 
next  da: 


olerk,  Judgment  to  be  entered  thereon,  and  the 
next  day,  in  the  absenoe  of  defendant  and  his 
oounsel,  the  court  granted  leave  to  the  plaintiff  to 
remit  the  sum  of  $800,  and  judgment  was  rendered 
for  $5,000  and  coeta,  and  luon  court  denied  a  motion 
to  set  aside  the  allowance  of  the  remittitur  and  to 
correct  the  Judgrment,-^lield,  that  the  action  of  the 
elroutt  court  was  not  an  abuse  of  its  discretion;  and 
as  the  judgment,  as  it  stands,  is  for  $6,000  only,  the 
motion  to  dismiss  must  be  granted* 

[No.  1!^.] 
Submitted  Not.  1$,  1888.  Decided  Noe.  19, 1888. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  California, 
to  review  a  Judgment  in  favor  of  plaintiff  for 
damages  for  personal  injuries. 

On  motion  to  dismiss.     Granted, 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  M.  Delmast  for  defendant  m  error, 
for  motion  to  dismiss: 

A  writ  of  error  wUl  be  dismissed  for  want  of 
Jurisdiction  in  a  case  such  as  is  presented  in 
the  record  in  thi*  case. 

Thcmpeon  ▼.  Butler,  95  U.  8.  094  (24:540): 
Ala.  Gold  L.  Ine.  Co.  ▼.  NiehdU,  109  U.  S.  288 
(27:916):  Firei  Nat.  Bank  of  Omaha  v.  Eedick, 
110  U.  8.  224  (28:124X 

The  order  made,  after  Judgment,  refusing  to 
8et  aside  the  order  allowing  a  remission  of  a 
portion  of  the  verdict,  was  one  resting  wholl  v 
in  the  discretion  of  the  court  below,  and  a  writ 
of  error  in  this  court  will  not  lie  from  such  or- 
der. 

Thompson  ▼.  Butler,  95  XJ.  8.  695  (24:915); 
Bams  Ins.  Oo.  w.  Barton,  80  U.  a  18  Wall.  608 
(20:708). 

Messrs.  Llofd  4b  Wood  and  Andrew  Wea* 
lej  Kent*  for  plaintiff  In  error,  in  opposi- 
tion: 

The  court  below  having  rendered  Judgment 
for  $5,500  the  writ  of  error  lies. 

A  ludgment  is  not  what  is  entered,  but  what 
Ib  oraered  and  considered. 

Freeman,  Judgm.  §g  88,  89. 
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It  takes  effect  immediately  after  being  pro- 
nounced by  the  court. 

Da9is  ▼.  Shaver,  Phil.  L.  (N.  C.)  18;  Osborne 
▼.  Toomor,  6  Jones,  L.  (N.  CO  440;  Mattheum 
T.  Houghton,  11  Maine,  877;  Fieh  v.  Emerson, 
44  N.  T.  876;  Casemmt  v.  RinggM,  28  Cal.  885. 

A  Judgment  is  rendered  when  declared  by 
the  court;  and  its  subsequent  entry  by  thederk 
is  a  mere  ministerial  act 

Gray  ▼.  Palmer,  28  CaL  416;  Wetherbee  ▼• 
Dunn,  86  Cal.  2i9. 

It  was  not  in  the  power  of  the  court  below, 
after  rendering  Judgment,  to  reduce  the  ver- 
dict or  modif  V  the  judgment  so  as  to  deprive 
this  court  of  Jurisdiction. 

JV:  T.  Elevated  R.  Oo.  ▼.  FtfthNat.  Bank  of 
N.  T.  118  U.  S.  610(80:259);  Thompson  v.  But* 
lerjJ6  U.  8.  696  (24:540;. 

The  court  below  erred  in  allowing  defendant 
in  error  to  prejudice  the  right  of  plaintiff  in 
error  to  a  review  oi  the  judgment  by  this  court. 

Smith  ▼.  Mmnphisdl.  S.  Oo.  18  Fed.  Rep. 
804. 

Mr.  Ohirf  Justice  Fuller  delivered  the  opin- 
ion  of  the  court: 

This  was  an  action  to  recover  damages  for 
personal  injuries,  which  resulted,  August  29, 
1888,  in  a  verdict  for  |5,500.  Upon  the  return 
of  the  verdict  the  court  directed,  as  minuted 
by  the  clerk.  Judgment  to  be  entered  thereon. 
On  the  80th  day  of  August  the  plaintiff  below, 
by  his  oounsel,  asked  mve  in  open  court  to  re> 
mit  the  sum  of  $500,  which  was  ^ranted,  and 
judgment  rendered  for  $5,000  ana  costs,  "and 
now  so  appears  of  record." 

Subsequently  the  defendant  below  moved  to 
set  aside  the  allowance  of  the  remittitur  and 
to  correct  the  Judgmoit,  which  motion  was 
denied  by  the  court,  and  defendant  excepted, 
and  by  bill  of  exceptions  brought  the  court's 
dhrecuon  to  the  clerk  of  August  29th  into  the 
record,  and  the  fact  that  the  Judgment  of  Au- 
&:ust  80th  was  rendered  in  the  absence  of  de- 
fendant and  his  counsel. 

A  writ  of  error  havins  been  subsequently 

grosecuted  to  reverse  the  judflpment,  defendant 
1  error  moves  to  dismiss  it  for  want  of  Jurie- 
diction. 

We  cannot  hold  upon  this  record  the  action 
of  the  circuit  court  to  have  been  in  abuse  of  its 
discretion,  and  as  the  Judgment  as  it  stands  is 
for  $5,000  only,  the  motion  to  dismiss  must  be 
granted.  Ala.  Gold  L.  Ins.  Oo.  v.  Nichols,  109 
tJ.  8.  232  [27:9151:  First  Nat.  Bank  of  Omaha 
V.  Bediek,  110  U.  8.  224  [28:1241;  Tfiompson  ▼. 
Butler,  95  U.  8.  694  [24:540]. 
Writ  of  error  dismissed. 


CLARENCJE  P.  HUNT,  Appi., 

V. 

6ALLIB  8.  BLACfKBURN  XT  ai.. 
<8ee&  a  Beporter'S ed. 46^471.) 

Conveyance  to  husband  and  wtfe-^^ht  qfsurti^^ 
oT'-deeree  when  binding^^priffiUged  comm'u* 
nications  betuteen  attorney  and  eUent—utoppel 
qf  wife— second  deed. 

1.  At  oommoQ  law,  husband  and  wife  do  not  takei^ 
under  a  conveyanoe  of  land  to  them  Jointly,  as  tea* 
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ants  la  oommon  ot  «•  Joint  t«nanti;  but  eaoh  be- 
comes seised  of  ttie  ennratf .  Neither  ean  dispose 
of  any  pttrt  without  the  assent  of  the  other,  but  the 
whole  remains  to  the  soryiyor  under  the  original 
crant. 

2.  At  oommon  law,  also,  when  lands  are  granted 
to  husiMuid  and  wtfO  as  tenants  in  oommon,  they 
will  hold  bf  moieties,  as  other  indtrldnal  persons 
would  do. 

8.  Wberethe  wife  hasobtalned  a  decree,  quieting 
her  tiUe  as  between  her  and  her  husband^  heirs  and 
hto  nantee  to  an  undivided  half  of  lands  oonyeyed 
to  herself  and  husband;  and  has  also  joined  with 
such  grantee,  In  seeking  relief,  as  co-owners, 
against  an  execution  sale  of  a  parcel  of  the  land, 
and  the  reotifloatlon  of  a  mistake  m  the  deeds,  and 
the  Testing  of  title  in  herself  and  such  grantee,  and 
sndh  relief  was  accorded  by  the  deoreeu  these  adju- 
dioations,  standing  unreversed,  are  bmding  upon 


4.  l%e  seal  of  saoreoy  tipon  oommunloatlons  be- 
tween client  and  attorney  is  the  privilege  of  the 
eUent ;  and  if  the  latter  has  voluntarily  waived  the 
pfivHegew  it  cannot  be  insisted  on  to  dose  the  mouth 
of  the  attorney.  If  the  client  testifies  to  what  took 
place  between  himself  and  his  attorney,  he  waives 
his  right  to  object  to  the  attorney's  giving  his  own 
account  of  the  matter. 

ft.  Where  the  husband  and  wlfO  purdhased  the 
■eparate  halvesof  a  ptooe  of  land  at  dUrerent  times, 
and  with  the  intent  of  holding  in  moieties,  and  oon- 
voyed  the  husband's  half  to  a  purchaser  who  paid 
therefor  in  good  faith  and  without  actual  notice 
and  for  a  valuable  consideration,  the  wife  cannot, 
years  afterwards,  insist  that  she  acquired  an  estate 
by  entirety,  although  a  second  deed  was  so  drawn 
as  to  run  directly  to  the  husband  andwtfe,  and  was 
given  at  the  time  they  were  conveying  to  such  pur- 


0.  Such  second  deed  oould  not  devest  the  title 
which  had  once  vested  in  the  faxisband  and  wife,  by 
the  former  conveyance  from  the  same  grantor,  nor 
alter  its  nature. 

[No.  16.] 
BuXmitUdNav.  1.1888.    D6eidedIfb9.S6. 1888. 


APPEAL  from  a  decree  of  the  District  Court 
of  the  United  States  for  the  Eastern  District 
of  Arkansas,  dismissini;  a  suit  to  quiet  title  to 
lands  and  for  partition.    Betermd^ 

Statement  by  Mr,  JutUm  Fullers 
Hunt  filed  bis  bill  in  equity  in  the.District 
Court  for  the  Eastern  District  of  Arkansas,  on 
the  25th  of  June,  1881,  against  Sallie  S.  Black- 
bum,  Charles  B.  Blackburn,  and  W.  P.  Smith, 
claiming  as  a  purchaser  for  value,  with  the 
knowledge  and  assent  of  Sallie  S.  Blackburn, 
of  an  undivided  half  of  a  plantation  in  Desha 
Coun^,  Arkansas,  of  which  the  defendant, 
Sallie  8.  Blackburn,  owned  the  other  half;  and 
deraigning  title  by  sundry  mesne  conveyanoes 
from  one  Bbepard  to  W.  A.  Buck,  whose  wife 
said  Sallie  8.  then  was,  by  Buck  and  wife  to 
Drake,  Drake  to  Winfrey,  who,  as  Hunt  al- 
leged, purchased  for  value  with  Mrs.  Buck's 
knowledge  and  assent,  Winfrey's  assignee  to 
Weatherxoid,  and  Weatherford  to  himself;  set- 
tinff  up  certain  decrees  hereinafter  mentioned, 
ADQ  praying,  after  averments  appropriate  to 
•uch  relief,  that  bis  title  be  quieted,  and  for 
partition. 

Defendant  Sallie  S.  Blackburn  answered 
April  25,  1888,  asserting  sole  ownership  of  the 
lands  under  a  deed  from  Shepard  to  W.  A. 
Buck,  her  then  husband,  and  herself,  and 
cbargbg,  in  respect  to  the  decrees  upon  the 
title,  th£t  she  was  misled  by  her  attorney  and 
confidential  adviwr,  Weatherford,  as  to  her 
rij^^its,  and  was  not  estopped  thereby  or  by  any 
conduct  of  hers,  in  faitn  of  which  either  Win- 
frey or  Hunt  acted  in  purchasing. 

usu.  & 


The  cause  was  heard  and  the  bill  dismissed 
March  10, 1884,  and  from  that  decree  this  ap> 
peal  is  prosecuted. 

The  case  made  upon  the  pleadings  and  evl> 
dence  appears  to  be  as  follows:  Sallie  8. 
Blackburn,  then  Sallie  8.  Buck,  wife  of  Walter 
A.  Buck,  on  the  34th  day  of  April,  1868,  pur- 
chased of  one  Shepard  an  undivided  half  of  978 
acres  of  land  in  Desha  County,  Arkansas,  par- 
tially improved,  and  took  a  title  bond  stipulate 
ing  for  a  mode  of  division  to  be  made  between 
her  and  her  vendor,  as  soon  as  practicable,  so 
that  each  should  have  half  the  improved  land, 
and  for  a  conveyance  in  fee  to  Mrs.  Buck  when 
the  division  was  made.  Mrs.  Buck  was  put  in 
possession  of  an  undivided  half  in  accordance 
with  the  agreement  In  June,  1868,  W.  A. 
Buck,  the  husband,  purchased  the  other  half  of 
Shepard,  who  gave  bun  a  written  memorandum 
eviaendng  the  purchase.  Buck  then,  in  Jan- 
uary, 1869,  sold  his  half  to  J.  8.  Drake,  con- 
veying the  same  to  him  on  the  second  day  of 
that  month  by  warranty  deed,  in  which  hit 
wife,  SftUie  8.,  joined,  her  acknowledgment 
being  that  for  reunqui^ment  of  dower. 

The  evidence  tends  to  show  that  during  186S 
Shepard  executed  and  delivered  a  deed  of  the 
property  to  Mr.  and  Mrs.  Buck,  so  drawn  as  to 
recognize  thdr  separate  interests,  which  deed 
was  not  recorded,  but  in  January,  1869,  when 
Buck  sold  to  Drake,  the  latter's  Uien  attorney 
was  not  satisfied  and  drew  another  deed  of  the 
entire  property  for  Bbepard  to  execute,  which 
he  did,  running  directly  to  Walter  A.  Buck  and 
Sallie  8.  Buck,  and  beuing  the  same  date  as  the 
deed  to  Drake,  January  3, 1869. 

Drake  and  Buck  and  wife  farmed  the  land  In 
partnership  up  to  1878,  when,  on  the  7th  of 
February  of  tSiat  year,  Drake  sold  to  J.  T. 
Whifrey,  and  gave  him  an  agreement  to  con- 
v^.  tn  the  mean  time  Buck  died;  and  on  the 
11th  day  of  March,  1872,  Mrs.  Buck  filed  her 
sw(Hii  bill  in  equity  against  the  children  and 
heirs  at  law  of  Buck,  deceased,  Shepard,  Drake. 
Winfrey  and  others,  in  the  Circuit  Court  of 
Desha  County,  daiming  an  undivided  half  of 
the  land,  setting  forth  the  ownership  l^  her 
husband  of  the  other  half,  his  sale  to  Drake  and 
Drake's  to  Winfrey,  and  prayiuff  that  her  title 
to  "ssid  undivided  half  of  said  property "  bo 
quieted,  and  for  partition.  Upon  this  bill  a 
decree  was  rendered  September  12, 1878,  which 
found  the  purchase  by  ors.  Buck  of  Bbepard, 
April  24,  1868,  of  an  undivided  half  of  the 
lauds,  and  the  subsequent  purchase  by  Buck  of 
the  other  half,  and  Buck's  sale  and  oonveiyanco 
of  "his  half  of  said  land"  to  Drake,  and  quieted 
Mrs.  Buck's  title  to  an  undivided  half. 

Shepard  derived  titie  to  the  lands  through  a 

Jurchase  under  a  deed  of  trust  riven  by  Henry 
.  Johnson  to  one  Tate,  and  by  mistake  one 
parcel  was  omitted  from  the  trust  deed,  and  the 
mistake  had  been  inadvertenUy  carried  through 
all  the  successive  conveyances  down  to  the 
Bucks.  In  1872,  Randolph,  a  judgment  cred- 
itor of  Johnson,  had  caused  an  execution  to  be 
levied  on  the  omitted  parcel,  and  Mrs.  Buck  and 
Drake  filed  a  bill  in  the  Desha  Circuit  Court 
against  Randolph,  Winfrey  and  others,  to  en- 
Join  sale  upon  the  execution,  correct  the  mi^ 
take,  quiet  the  tiUe,  and  compel  Winfrey  tt> 
complete  his  purchase.  Pendiiig  the  suit,  Mrs. 
Buck  changed  her  name  by  intermarriage  with 
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Blackburn,  who  was  made  a  party,  and  subse- 
quently died. 

This  case  went  to  decree,  dismissing  tbe  bill, 
from  which  an  appeal  was  prosecuted  to  the 
Supreme  Court  of  Arkansas,  the  decision  of 
which  tribunal  is  reported  under  the  title, 
Blackburn  v.  Randolph,  in  83  Ark.  119.  The 
opinion,  after  settinff  forth  Shepard's  title,  states 
that  he  sold  "an  unaividcd  half  of  the  lands  to 
complainant  S.  S.  Buck,  and  still  later  the  other 
undivided  half  to  her  husband,  W.  A.  Buck, 
since  deceased,  but  who  in  his  lifetime  sold  his 
interest  to  complainant  Drake,  who  afterwards 
sold  to  Winfrey."  The  decree  of  the  circuit 
court  was  reversed,  and  a  decree  entered  in  the 
supreme  court,  at  the  November  Term,  1878, 
"vesting  in  complainant  Sallie  S.  Blackburn 
and  defendant  J.  T.  Winfrey  all  the  legal  and 
equitable  title  in  and  to  said  plantation  that  was 
in  Henry  J.  Johnson  at  the  time  of  the  execu- 
tion of  the  deed  of  trust  to  said  Tate."  It  ap- 
pears, also,  from  the  report  of  this  case,  that 
Johnson  had  given  a  mortgage  on  the  land  to 
one  Graddy,  who  filed  a  bill  to  foreclose  it,  set- 
ting up  the  sale  to  Shepard  and  his  sale  to  W. 
A.  and  Sallie  8.  Buck,  who  were  made  parties, 
and  that  a  decree  was  rendered  in  said  cause, 
October  28,  1869,  confirming  the  title  to  said 
lands  in  Buck  and  wife  under  said  purchases. 

In  the  conveyance  by  Buck  and  wife  to  Drake, 
January  2,  18o9,  it  is  provided  that  if  any  re- 
covery is  had  in  the  suit  of  Graddy  against 
Johnson,  and  "it  results  as  an  incumbrance 
upon  this  property,  the  first  party  are  only  lia- 
ble to  the  extent  of  their  one  half  interest  in 
said  lauds,  and  the  second  party  takes  subject 
to  this  liabilitv." 

During  187»  Winfrey  filed  his  voluntary  pe- 
tition in  uankruptcy  in  the  United  States  Dis- 
trict Court  for  Middle  Tennessee,  scheduling 
half  of  the  lands  among  his  assets,  and  the  reg- 
ister in  bankruptcy  conveyed,  November  1, 
1878,  to  Harry  Harrison,  Winfrey's  assignee. 
The  property  was  sold  and  conveyed  by  the  as- 
signee to  Weatherford,  January  80,  1880,  and 
Weatherford  conveyed  to  Clarence  P.  Hunt, 
July  11, 1880. 

Weatherford  testifies  that  Mrs.  Buck  in- 
formed him  that  G^e  had  been  told  she  could 
••beat  Mr.  Drake  out  of  any  interest  in  the 
place,"  but  had  replied  "that  she  did  not  wish 
to  beat  him  out  of  it,  as  her  husband  had  sold 
to  him  in  good  faith;  all  she  wanted  was  to  have 
him  settle  in  accordance  with  the  agreement 
made  in  her  husband's  lifetime;"  and  Weather- 
ford commended  her  reply,  and  told  her  he  did 
not  think  *'she  could  beat  Drake  if  she  were  to 
try,"  Exactly  when  this  conversation  took 
place  is  not  clearly  made  out,  but  the  evidence 
tends  to  show  that  it  was  in  1871  or  1872,  and 
before  March  11,  1872,  the  date  of  the  com- 
mencement of  the  suit  of  Mrs.  Buck  against 
Buck's  heirs.  Weatherford  had  drawn  the 
original  conveyance  from  Shepard,  recognizing, 
fts  he  believes,  the  separate  interests;  and  Weath- 
erford acted  as  solicitor  for  Drake  and  Mrs. 
Buck,  afterwards  Blackburn,  in  the  litigation 
which  resulted  in  the  decree  by  the  Supreme 
Court  of  Arkansas,  and  for  Mrs.  Buck  in  that 
against  Buck's  heirs,  which  went  to  decree  in 
the  Desha  County  Circuit  Court.  Originally 
Mrs.  Buck's  attorney,  he  had  as  time  went  on 
become  Drake's  attorney;  and  it  was  as  such 
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that  he  purchased  the  property  at  the  assignee's 
sale,  and  then  sold  and  conveyed  to  Hunt  at 
Drake's  request,  receiving  himself  only  the 
amount  of  his  charts,  but  Drake  receiving  ac- 
quittance of  several  thousand  dollars  which 
Hunt  had  advanced  to  him  upon  the  strength 
of  Drake's  interest  in  the  property,  in  respect 
to  which  Weatherford  had  advised  Hunt  that 
it  was  ample  to  insure  him  against  loss. 

Weatherford  was  not,  at  this  time,  acting  as 
Mrs.  Blackburn's  attorney.  She  had  resorted 
to  another  professional  adviser  in  relation  to  her 
interest  in  the  land  in  1876,  who  died  in  1878, 
when  she  consulted  his  surviving  partner.  So 
far  as  appears,  Weatherford  had  no  knowledge 
or  information  which  would  have  led  him  to 
suppose,  up  to  June.  1880,  when  he  conveyiwl 
to  Hunt,  that  3Irs.  Blackburn  was  determined 
to  claim  tbe  whole  land  as  her  own. 

In  1875  Mrs.  Blackburn  wrote  Weatherford: 
"It  is  Mr.  Drake's  half  of  the  place  that  has 
been  sold  for  taxes,  and  not  mine.  I  think  Mr. 
Winfrey  has  ^ven  up  all  idea  of  having  any- 
thing to  do  with  the  place,  as  they  have  all  left 
here,  and  I  am  in  possession  and  never  intend 
to  give  it  up  until  Drake  and  Winfrey  settle, 
and  I  know  to  a  certaintv  who  it  belongs  to,  so 
I  can  have  a  permanent  division.  I  am  having 
rails  made,  so  as  to  fence  my  half  when  I  know 
where  it  is." 

This  letter  and  some  others  In  the  record 
were  apparently  written  to  Weatherford  as  a 
friend  rather  than  as  an  attorney;  but  a  motioii 
was  made  on  behalf  of  Mrs.  Blackburn  to  sup- 
press Weatherf ord's  depositions,  of  which  there 
were  two,  and  the  letters,  upon  the  ground  that 
the  former  related  to  matters  communicated  to 
Weatherford  in  confidence  as  her  attorney,  and 
that  the  letters  were  equally  confidential. 

Mr.  J.  B.  Heiskell*  for  appellant: 

Mrs.  Buck's  act  in  loiniug  in  the  sale,  her 
statements  in  her  two  bills,  her  parol  statement 
to  Weatherford,  and  her  letters  to  him,  acted 
upon  by  appellant  Hunt,  form  an  estoppel  in 
pais. 

Stowe  V.  U,  8.  86  U.  8. 19  WaU.  18  (22: 144); 
Morgan  v.  Ohiea^o  <tA.R  Oo,mV,S.  716  (24: 
748),  citing  Bank  ef  U,  6.  v.  Lu,  88  U.  8.  13 
Pet.  107  (10:81);  Merchants  Bank  v.  8taU  Bank, 
77  U.  S.  10  Wall.  604  (19: 1008).  See  also  IIU- 
nois  cases  cited  in  same  case;  Baker  ▼.  Humph- 
rey, 101  U.  S.  494  (25: 1065);  Dicketson  T.  CM- 
ffrove,  100  U.  S.  578  (25:618);  Ogilvie  v.  Knom 
Ins.  Oo.  68  U.  S.  22  How.  880  (16: 849);  Laugk- 
tin  V.  MiteheU,  121  U.  S.  411  (30: 987). 

The  law  of  Arkansas  is  in  strict  acc(»rd  with 
the  genend  rule  on  the  subject  of  estoppel. 

TrapnaU  v.  Burton,  2  4  Ark.  399;  tihaU  t. 
Bt'scoe,  18  Ark.  164;  Rifbum  v.  Pr^or,  14  Ark. 
505;  Bramble  Y.  Kingsbury,  39  Ark.  131;  QiU  ▼« 
Hardin,  48  Ark.  409. 

(No  counsel  appeared  for  appellees.) 

Mr.  OhitfJusUee  Fuller  delivered  the  opin- 
ion of  the  court: 

Undoubtedly,  at  common  law,  husband  and 
wife  did  not  take,  under  a  conveyance  of  land 
to  them  Jointly,  as  tenants  in  common  or  as 
joint  tenants,  but  each  became  seised  of  the  en- 
tirety, per  tout,  et  non  per  my;  the  consequence 
of  which  was  that  neither  could  dispose  of  any 
part  without  the  assent  of  the  other,  but  the 
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whole  remained  to  the  survivor  under  theorlg- 
inal  grant.  2  Bl.  Coin.  182;  2  Eent»  Com.  118; 
1  Washb.  Real  Prop.  4th  ed.  672.  Nor  had  this 
rule  been  changed  at  the  time  of  these  transac- 
tions bv  the  Constitution  or  statutes  of  Arkan- 
sas. Bobinsan  v.  EagU,  29  Ark,  202.  But  it 
was  also  true  at  common  law  that,  as  "In  point 
of  fact,  and  agreeable  to  natural  reason,  free 
from  artificial  deductions,  the  husband  and 
wtPe  are  distinct  and  individual  persons,  when 
lands  are  granted  to  them  as  tenants  in  common, 
thereby  treating  them  without  any  respect  to 
their  social  union,  they  will  hold  by  moieties, 
as  other  distinct  and  individual  persons  would 
do."  1  Preston,  Estates,  p.  182;  1  Inst.  187  b; 
1  Washb.  Real  Prop.  4th  ed.  p.  674;  AfeDermott 
Y.  French,  15  N.  J.  Eq.  80. 

The  Supreme  Court  of  Arkansas  and  the  Cir- 
cuit Court  of  De^a  County  must  have  pro- 
ceeded upon  the  conclusion  that  Buck  and  his 
wife  held  by  moieties,  in  decreeing  that,  through 
their  conveyance,  Drake  and  Winfrey  became 
the  owners  m  fee,  successively,  of  Buck's  undi- 
vided half  of  the  lands  in  question;  and  the  de- 
crees of  these  two  courts  to  that  effect,  standing 
unreversed,  would  seem  to  be  binding  adjudi- 
cations in  favor  of  complainant's  title. 
[470]  In  the  circuit  court  case  Mrs.  Buck  sought 

•nd  obtained  a  decree  quieting  her  title  to  an 
undivided  half,  as  between  her  and  Buck's  heirs 
and  Drake,  Buck's  grantee,  and  holding  a  tax 
title  to  have  been  acquired  for  the  benefit  of 
Drake  and  herself,  and  she  is  to  be  held  to  have 
embraced  her  whole  cause  of  action  in  one  suit. 
In  the  supreme  court  case  she  had  joined  with 
Drake,  in  seeking  reiki  as  co-owners,  against 
an  execution  sale  of  a  parcel  of  the  land,  the 
rectification  of  a  mistake  in  the  deeds,  and  the 
Testing  of  titie  in  herself  and  Drake,and  the  com- 
pelling Winfrey  to  accept  titie  to  the  Drake 
half;  and  that  relief  was  in  substance  accorded 
by  the  decree. 

Under  such  circumstances  it  cannot  be  denied 
that  Hunt  was  justified  in  advancing  his  money 
upon  the  strength  of  the  Drake,  Winfrey  titie. 

Defendant  Blackburn  insists,  however,  in  her 
answer,  that  the  part  she  took  in  the  litigation 
of  these  two  cases  was  the  result  of  misplaced 
ocmfidence  in  her  counsel,  by  whom  she  alleges 
she  was  deceived,  misadvised  and  misled;  that 
she  was  ignorant  of  her  rights,  and  that  she 
ought  not  to  be  held  estopped  in  the  premises; 
while  at  the  same  time  it  is  objected,  on  her  be- 
balf ,  that  her  attorney,  on  the  ground  of  privi- 
leged communications,  should  not  be  permitted 
to  defend  himself  by  testifying  to  the  facts  and 
circumstances  under  which  he  advised  her  and 
the  advice  which  he  actually  gave. 

The  rule  which  places  the  seal  of  secrecy  upon 
commtmications  between  client  and  attorney  is 
founded  upon  the  necessity,  in  the  interest  and 
administration  of  justice,  of  the  aid  of  persons 
having  knowledge  of  the  law  and  skilled  in  its 
practice,  which  assistance  can  only  be  safely 
and  readily  availed  of  when  free  from  the  con- 
sequences or  the  apprehension  of  disclosure. 
But  the  privilege  is  that  of  the  client  alone,  and 
DO  rule  prohibits  the  latter  from  divulging  his 
own  secrets.  And  if  the  client  has  voluntarily 
waived  the  privilege,  it  cannot  be  insisted  on  to 
close  the  mouth  oithe  attorn^.  When  Mrs. 
Blackburn  entered  upon  a  line  of  defense  which 
Involved  what  transpired  between  herself  and 
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Mr.  Weatherf  ord.  and  respecting  which  she  tes- 
tified, she  waived  her  right  to  object  to  his  giv- 
ing his  own  account  of  the  matter.  As,  for 
instance,  when  she  says  that  the  original  deed 
from  Shepard  was  drawn  by  Weatherf  ord;  that 
she  has  not  ^t  it,  and  that  she  thinks  she  gave 
it  to  him,  it  is  clear  tliat  her  letter  of  July  6, 
1875»  calling  for  that  deed,  and  Weatherford's 
reply  of  July  14,  inclosing  it,  are  admissible  in 
evidence. 

But,  apart  from  Weatherford's  evidence,  the 
testimony  of  Mrs.  Blackburn  and  Drake,  to- 
gether with  the  documents  in  the  case,  fail  to 
satisfy  us  that  there  was  any  deceit  or  misap- 
prehension in  the  premises,  or  any  advice  given 
Mrs.  Blackburn  in  fraud  or  in  mistake  of  fact  or 
law.  Buck  and  his  wife  purchased  the  separate 
halves  at  different  times,  and  with  the  intent  of 
holding  in  moieties,  and  conveyed  Buck's  half 
to  Drake,  who  paid  therefor  in  good  faith,  and 
without  actual  notice.  The  second  deed  of 
Shepard  was  so  drawn  as  to  run  directly  to  Buck 
and  wife,  and  upon  the  language  in  which  It 
was  couched  this  claim  is  set  up.  And  yet  thnt 
second  deed  was  given,  on  request  of  Drake's 
attorney,  at  the  very  time  when  Buck  and  hn 
wife  were  conveying  to  Drake  for  valuable  con- 
sideration. The  injustice  of  allowing  Mrs. 
Blackburn  to  insist,  years  afterwards,  that  by 
that  deed  she  acquired  an  estate  by  entirety  is 
too  apparent  to  need  comment.  Nor  could  such 
deed  devest  the  title  which  had  once  vested  in 
her  husband  and  herself  by  the  former  convey- 
ance from  the  same  grantor,  nor  alter  its  nat- 
ure. 

The  decree  will  be  reversed  and  the  cause  re- 
manded for  further  proceedings  in  conformity 
with  this  opinion.    Decree  reversed. 
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HENRY  R.  DENNY,  Plff.inErr,, 

CHARLES  0.  BENNETT,  Asssignee  of  A, 
B.  Van  Norman  &  Bro. 

<8ee  8.  a  Reporter*8  ed.  489-608.) 

Statute  impairing  eantraeti— state  law,  when 
valid —  constitutional  construction — MinnS" 
sota  Insolvent  Law^-does  not  discharge  debt  of 
citizen  of  another  State— decision  of  motton, 
flares  Judicata. 

L  state  statutes,  llmltinff  the  ri^ht  of  a  creditor 
to  enforce  his  claims  airalDSt  the  property  of  his 
debtor,  which  are  in  existenoe  at  the  time  a  ooq- 
tract  is  made,  are  not  void  as  impairing  the  obliga* 
tioD  of  the  contract. 

2.  The  Inhibition  of  the  Constitution  aorainst  im- 
pairing the  obligation  of  contracts  is  woolly  pro- 
spective; the  States  may  legislate,  as  to  contracts 
tnereafter  made,  as  they  see  fit.  It  is  only  those  in 
existence  when  the  hostile  law  is  passed  that  are 
protected  from  its  eflTect. 

8.  The  established  construction  of  the  Constitu- 
tion of  the  United  States  against  impairing  the 
obligation  of  contracts  require  that  statutes  of 
this  class  shall  be  construed  to  be  part  of  all  con* 
tracts  made  when  they  are  in  existence,  and  ther^ 
fore  cannot  be  held  to  impair  their  obligation. 

4.  The  Minnesota  Statute  of  March  7, 1881,  chap. 
148,  which  provides  that  whenever  the  property  of 
a  debtor  is  seized  by  an  attachment  or  execution 
against  him,  he  may  make  an  assignment  of  all  his 
property  for  the  equal  benefit  of  all  his  creditors 
who  shall  file  releases,  and  such  property  shall  be 
equitably  distributed  among  such  creditors,  is  not 
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ropagnant  to  the  OoiMtltatkm  of  the  United  States 
■o  far  aa  It  aflooti  ottlaeDB  of  States  other  thanlOn- 
neaota. 

5.  A  statute  of  aState.  beinff  wtthontforoe  in  any 
oUier  State,  oannot  dlsonarge  a  debtor  from  a  debt 
held  by  a  citizen  of  such  other  State  who  does  not 
appear  and  take  part  in  theprooeedlnn,  or  is  not 
otiierwise  brouffht  within  the  Jurisdiction  of  the 
oourt  granting  toe  dis<^iarge. 

6.  The  decision  of  a  motion  or  summary  appUoa- 
tion  is  not  to  be  regarded  in  the  light  of  ret  judl- 
eata^  or  as  so  far  oonclusive  upon  the  parties  as  to 
prevent  their  drawing  the  same  matters  in  question 
again  in  the  more  regular  form  of  an  action. 

TNo.  67.] 

Argued  Na9.  8, 1888.     Decided  Not.  86,  1888. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota,  to  review  a  judgment  in 
favor  of  an  assignee  for  benefit  of  creditors, 
for  damage  for  conversioD  of  the  assigned  prop- 
erty.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  D.  O'Brien,  for  olaintiff  in  error: 

An  assignment  for  tiie  benefit  of  creditors  can 
be  attacked  for  the  concurring  fraud  of  the  as- 
signors and  assignee. 

Locke,  Attach.  632,  §  S40  and  cases  cited; 
Hutchineon  v.  Lord.l  Wis.  286:  Bogert  v. 
Phelpe,  14  Wis,  95;  Thayer  v.  WiUet,  5  Bosw. 
844,854;  FaUon  v.  McOunn,  7  Bosw.  141;  Hall 
V.  Strykerfin  N.  Y.  696, 600;  Dam<m  T.  Bryant, 
8  Piii.  411;  Pratt  v.  WhfeUr,  6  Gray,  620; 
Own  V.  Dixon,  17  Conn.  492,  497,  498. 

The  law  itself  is  so  framed  that  it  does  impair 
the  obligation  of  contracts. 

QUman  v.  LoektMod,  71  U.  S.  4  WalL  410 
(18:482);  Offden  v.  Saunders,  25  U.  S.  12  Wheat. 
218  (6:606);  Sturgee  r.Orowninehield,  17  U.  8.  4 
Wheat.  122  (4:529);  Baldwin  v.  Bale,  68  U.  S. 
1  Wall.  228  (17:681). 

Mr.  Ambrose  N.  Merrick,  for  defend- 
ant in  error: 

No  federal  question  Is  Involved. 

Be  Mann,  82  Minn.  60;  tiimon  v.  Mann,  88 
Minn.  412;  Bennett  v.  Denny,  Id.  580. 

The  constitutionality  of  the  Minnesota  As- 
signment or  Bankrupt  Act  of  1881  lias  been 
sustained,  not  only  by  the  Supreme  Court  of 
Minnesota,  but  also  by  the  federal  courts. 

Mather  T.  Ifesbit,  18  Fed.  Rep.  872;  Wetton 
▼.  Layhed,  80  Minn.  222;  Wendell  v.  Lebon,  Id. 
284;  SUfane  v.  Chiniauy,  22  Fed.  Rep.  218. 

From  the  time  of  the  execution  and  filing  of 
the  assignment  by  the  Van  Normans  the  prop- 
erty was  in  eutiodia  legie. 

Kingman  ▼.  Barton,  24  Minn.  295;  Swart  v. 
Thomas,  26  Minn.  148;  Be  Mann,  82  Minn.  60. 

Property  in  eustodia  legis  could  not  be  levied 
upon  by  the  United  States  Marshal 

Drake,  Attach,  gg  251, 267, 5th  ed.;  Morfree, 
Sheriffs,  g  269;  Be  Mann,  82  Minn.  60. 

The  same  contingency  which  would  dissolve 
an  attachment  in  the  state  court  would  also  dis- 
solve it  under  Uie  federal  laws. 

U.  8.  R.  S.  §  988;  Mathers,  ITesbit,  18  Fed. 
Rep.  872;  Simonr.  Mann,  88  Minn.  412;  Wen- 
dell v.  Lebon,  80  Minn.  240. 

The  holding  of  the  court  that  the  defendant 
in  error  had  mistaken  his  remedy  in  moving  to 
dissolve  the  attachment  is  no  bar  to  this  action. 

Abbott,  Tr.  Ev.  880,  gll;  Marsh  t.  Arm- 
strong,  20  Minn.  81. 

Mr.  Juetiee  Miller  delivered  the  opinion  of 
tlie  court: 
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This  is  a  writ  of  error  to  the  Supreme  Ck>urt    [491] 
of  the  State  of  Minnesota. 

The  principal  point  raised  hv  the  assignments 
of  error  is  tiiat  an  Act  of  the  Legislature  of 
that  State,  approved  March  7, 1881.  chap.  148, 
is  repug^nant  to  the  Constitution  of  the  United 
States,  so  far  as  it  affects  citizens  of  States  other 
than  Minnesota.  That  statute  provides  thai 
whenever  the  property  of  a  debtor  is  seized  by 
an  attachment  or  execution  against  him  he  may 
make  an  assignment  of  all  his  property  and  es- 
tate not  exempt  by  law  for  the  equal  benefit  of 
all  his  creditors  who  shall  file  releases  of  their 
debts  and  claims,  and  bis  property  shall  be  equi- 
tably distributed  among  sucn  creditors. 

This  Is  the  only  assignment  of  error  (with  the 
exception  of  one  other,  which  will  be  considered 
farther  on)  that,  by  any  fair  construction,  can 
be  said  to  come  within  the  jurisdiction  of  this 
court,  though  others  are  set  out  in  the  brief  of 
counsel,  reiatiye  to  fraud  in  the  assignment 
made  by  the  debtors  in  this  instance,  which 
raise  no  federal  question. 

The  facts  may  be  briefly  stated  as  follows: 
on  the  31st  day  of  Deoemb^  1888,  J.  H.  Purdy 
8s  Co.  brought  a  suit  in  the  Fourth  Judicial  Dis- 
trict Court  of  Hennepin  County,  in  the  State  of 
Minnesota,  a^niinst  Axel  B.  Van  Norman  and 
Gustave  van  iTorman,  partners,  under  the  firm 
name  of  Van  Norman  &  Brother,  and  on  the 
same  day  procured  a  writ  of  attachment  to  issue  [  492] 
in  that  siut,  which  was  levied  upon  a  part  of  the 

Soods  of  the  defendants.  On  the  same  day  that 
rm  made  a  deed  of  assignment  *to  Charles  C. 
Bennett,  the  present  defendant  in  error,  recit- 
ing the  issue  and  levy  of  this  attachment,  and 
assigning  to  him  "all  the  lands,  tenements, 
herMitaments  and  appurtenances,  ffoods,  chat- 
tels, cboses  in  action,  claims,  demands,  property 
and  effects  of  eyery  description"  belonging  to 
them,  wherever  situated.  The  instrument  also 
provided  that  the  assignee  was  "to  take  posses- 
sion of  the  property,  and  to  sell  and  dispose  of 
the  same  with  all  reasonable  diligence,  and  to 
convert  the  same  into  money:  ano,  also,  to  col- 
lect all  such  debts  and  demands  hereby  assi^ed 
as  may  be  collectible,  and  with  and  out  ox  the 
proceeds  of  such  sales  and  collections  to  pay 
and  discharge  all  the  Just  and  reasonable  ex- 
penses, costs  and  charges  of  executing  the  as- 
signment." in  cludin^areasonableoompensatioD 
to  the  assignee  for  his  services. 

The  ass^;nment  then  directs  the  assignee  to 
proceed  as  follows: 

"  To  pay  and  discharf^e  in  fuU,  if  the  residue 
of  said  proceeds  be  sufficient  for  that  purpose, 
all  the  debts  and  liabilities  now  due,  or  to  be- 
come due.  from  said  party  of  the  first  part  to  all 
their  creditors  who  shall  file  releases  of  their 
debts  and  clainvs  against  the  said  party  of  the 
first  part,  as  by  law  provided,  together  with  all 
interest  due,  and  to  Mcome  due  tnereon;  and  if 
the  residue  of  said  proceeds  shall  not  be  sufficient 
to  pay  said  debts  and  liabilities  and  interest  in 
full,  then  to  apply  the  same,  so  far  as  they  will 
extend,  to  the  payment  of  the  said  debts  and  lia- 
bilities and  interest  proportionably  to  their 
respective  amounts,  and  in  accordance  with  the 
statute  in  sudi  case  made  and  proyided;  and  if, 
after  payment  of  all  the  costs,  charges  and  ex- 
penses attending  the  execution  of  said  trust,  and 
the  payment  ai^  discharge  In  full  of  all  the  said 
lawful  debts  owing  by  the  said  party  of  the  firsi 
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ptrt,  there  eball  be  any  suplds  of  the  said  pro- 
ceeds remaining  in  the  hands  of  the  party  of 
the  second  part,  then  to  repay  snch  surplus  to 
the  pitfty  or  the  first  part,  thehr  executors,  ad- 
ministrators, or  assigns." 

It  appears  that  the  goods  and  chattds  men- 
[493]  tioned  in  this  deed  of  trust  were,  under  its  au- 
thority, delivered  to  Bennett,  the  assignee,  or 
partly  so,  the  sheriff  having  closed  the  doors  of 
the  store  in  which  they  were  situated,  at  the 
time  tiiat  Denny,  the  plaintifl  in  error,  seized 
them  by  virtue  of  a  writ  of  attachmetft  issued 
out  of  the  Circuit  Ck>urtof  the  United  States 
for  the  District  of  Minnesota,  of  which  he  was 
marshal,  in  a  suit  brought  by  Lapp  &  Flershem 
against  the  firm  of  Van  I^orman  &  Brother. 
Tne  latter  action  was  also  commenced  on  the 
$M  day  of  December,  1888.  On  January  21, 
1884,  after  a  refusal  by  the  marshal  to  deliver 
the  goods,  Bennett,  the  aastgnee,  made  applica- 
tion in  the  United  States  Circuit  Court  to  be 
made  a  party  to  the  suit  of  Lapp  &  Flershem 
against  van  Korman  &  Brother,  and  prayed 
for  the  dissolution  of  the  attachment  issued  in 
favor  of  the  plaintiffs  therein.  The  court,  on 
February  18, 1884,  made  the  following  order: 
''Fhrst.  That  Charles  C.  Bennett,  assignee,  do 
have,  and  he  is  hereby  given,  leave  to  intervene 
and  become  a  party  defendant  herein.  Second. 
That  the  motion  to  dissolve  the  attachment  be, 
and  the  same  is,  hereby  denied."  Although 
the  assignee  was  thus  permitted  to  come  in  and 
be  mode  a  party,  it  is  not  shown  that  he  ever 
did  ao,  or  ever  appeiured  in  the  case  after  that 
time. 

There  is  no  further  record  in  this  case  of  any 
proceedings  in  the  Circuit  Court  of  the  United 
States,  nor  in  the  action  of  Purdp  d  Oo,  v.  Van 
Jicrman  d  Bnfthar;  but  the  transcript  then 
proceeds  with  the  suit  brought  by  the  assignee 
agttiust  the  marshal.  Henry  R.  Denny,  in  the 
nature  of  trover  and  conversion,  for  damages 
on  account  of  his  unlawful  seizure  of  these 
same  goods  while  they  were  in  the  hands  of 
said  assignee,  and  for  a  conversion  of  the  same 
by  his  refusal  to  return  them  to  plaintiff.  This 
suit  was  decided  in  favor  Bennett,  the  assignee, 
in  the  lower  court,  by  a  verdict  of  a  Jury;  and 
upon  the  judgment  being  carried  by  a  writ  of 
error  to  the  Supreme  Court  of  the  State  of  Min- 
nesota it  was  there  affirmed.  In  both  of  these 
courts  the  questions  we  have  mentioned  were 
raised  by  eiceptions  to  the  charge  of  the  Judge 
that  the  assignment  was  a  valid  one,  and  to  the 
ruling  that  the  decision  of  the  Circuit  Court 
[494]  of  the  United  States  on  the  motion  to  dissolve 
the  attachment  was  not  a  bar  to  the  present  ac- 
tion by  the  assignee. 

The  question  of  the  invalidity  of  this  Min- 
nesota Statute,  as  it  relates  to  the  rights  of 
creditors,  is  an  interesting  one.  The  argument 
in  favor  of  that  proposition  is  twofold:  first. 
that  it  impafa^  the  obligation  of  contracts;  and 
second,  that  such  a  statute  can  have  no  extra- 
territorial operation,  aud  cannot,  therefore,  be 
bindine  on  creditors  living  in  a  different  State 
from  that  of  the  debtor  and  of  the  Htu$  of  his 
property. 

With  r^nrd  to  the  first  of  these  it  may  be 
conceded  that,  so  far  as  an  attempt  m^ht  be 
made  to  applv  this  statute  to  contracts  in  exist- 
ence before  it  was  enacted,  it  would  be  liable 
to  the  objection  raised,  and  therefore  in  such  a 
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case  of  no  effect  But  the  doctrine  haa  been 
long  settled  that  statutes  limiting  the  right  of 
the  creditor  to  enforce  his  claims  against  the 
proper^  of  the  debtor,  which  are  in  existence 
at  the  tune  the  contracts  are  made,  are  not  void, 
but  are  within  the  legislative  power  of  the 
States  where  the  propwty  and  Uie  debtor  are 
to  be  found.  The  courts  of  the  country  abound 
in  decisions  of  this  class,  exemptinff  property 
from  execution  and  attadunent,  no  limit  hav- 
inff  been  fixed  to  the  amount—providine  for  a 
viuuation  at  which  alone,  or  generally  two 
thirds  of  which,  the  prqserty  can  be  brought  to 
a  forced  sale  to  dischaige  the  debt— granting 
stays  of  execution  after  Judgment,  and  in 
numerous  ways  holding  that,  as  to  contracts 
made  after  the  passage  of  such  laws,  the  legis- 
lative enactments  regulating  the  rights  of  the 
creditors  in  the  enforcement  of  their  claims  are 
valid.  These  statutes,  exempting  the  home- 
stead of  the  debtor,  perhaps  with  many  acres 
of  land  adjoining  it;  the  books  and  library  of 
the  professional  man,  the  horse  and  buggy  and 
surreal  implements  of  the  physician,  or  the 
household  furniture,  horses,  cows  and  other 
articles  belonging  to  the  debtor,  have  all  been 
held  to  bevaBd,  without  reference  to  the  res- 
idence of  the  creditor,  as  applied  to  contracts 
made  after  their  passage. 

The  prind^e  is  well  stated  In  the  case  of 
BdwxrdM  v.  Keartey,  96  U.  S.  605  [24:  798]  in 
the  following  language: 

"  The  inhibition  of  the  Constitution  is  wholly 
prospective.  The  States  may  legislate  as  to 
contracts  thereafter  made,  as  they  may  see  fit 
It  is  only  those  in  existence  when  the  hostile 
law  is  passed  that  areprotected  from  its  effect." 

See  also  Mimimvptd  M,  BaUroad  Company 
V.  Boek,  71  U.  S.  4  WaU  177  [18: 881];  I}<yrthr 
ioeitem  Univeniiy  v.  People,  99  U.  S.  809  [35: 
8871;  KnM  v.  Exchange  Bank,  79  U.  S.  13 
Wall.  879  [30:  387,  414]. 

The  doctrine  was  very  early  announced  in 
the  case  of  WaUe  v.  Steteon.  3  Mass.  148;  and 
in  the  separate  opinion  of  Mr,  JtuHee  Story  in 
Dartmouth  CoVtge  v.  Woodward,  17  U.  S.  4 
Wheat  518  [4:  839]  dedded  in  1819,  it  was 
suggested  that  in  a  grant  of  a  charter  to  a  cor- 
poration a  reservation  of  the  right  to  repeal  it 
would  be  valid.  This  has  been  acted  upon, 
and  such  action  has  been  hdd  in  many  cases  to 
be  valid. 

The  later  case  of  Greenwood  v.  Union 
Freight  BaUroad  Company,  106  U.  8.  18  [36: 
9611  contains  a  review  of  this  whole  subject, 
so  far  as  contracts  are  concerned. 

Ko  reason  has  been  suggested  why  the  Leg- 
islature could  not  exempt  all  interests  in  landed 
estate  from  execution  and  sale  under  Judg- 
ments against  the  owner,  and  perhaps  all  his 
personal  property.  However  this  may  be,  it 
IB  very  certain  that  the  established  construction 
of  the  Constitution  of  the  United  States  against 
impairing  the  obligation  of  contracts  requires 
that  statutes  of  Uiis  class  shall  be  construed  to 
be  parts  of  all  contracu  made  when  they  are  in 
existence,  and  therefore  cannot  be  hdd  to  im- 
pair their  obligation. 

The  Act  in  question  in  the  present  case  does 
not  exceed  many  of  the  class  to  which  we  have 
alluded  in  its  effect  in  enabling  the  debtor  to 
dispose  of  his  property  without  regard  to  the 
ordinaiy  judicial  proceedings  to  subject  it  to 
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forced  sale.  The  power  is  conceded,  when  not 
forbidden  by  tlie  statutes  of  a  State,  to  a  failing 
debtor  to  make  a  general  assignment  of  bis 
property  for  the  benefit  of  his  creiditors,  as  this 
one  does.  It  is  further  admitted  that  in  such 
an  assignment,  if  there  be  nothing  fraudulent 
otherwise,  he  can  prefer  some  creditors  over 
others,  and  that  he  can  secure  to  some  payment 
in  full  while  he  leaves  others  who  will  certainly 
get  nothing  out  of  his  estate.  When  this  is 
done  the  creditors  who  are  not  provided  for  in 
the  assignment  are  left  in  a  worse  condition 
than  they  are  where  it  is  done  under  the  pres- 
ent law;  because  in  the  first  induce  they 
would  certainly  get  nothing  out  of  the  debtors 
property,  though  they  would  retain  a  right  to 
proceed  against  him  by  a  judgment  and  execu- 
tion, while  in  the  present  case  they  have  the 
option  of  pursuing  that  course,  or  of  coming 
in  with  the  other  creditors,  ezecuthig  releases, 
and  obtaining  their  share  of  the  property  as- 
signed. Here,  instead  of  naming  tiie  preferred 
creditors,  the  assignor  gives  his  property  to  all 
who  will  execute  a  release  of  their  claims 
against  him.  Nobody  is  required  by  the  stat- 
ute to  do  so  unless  he  thinkslt  is  to  his  interest 
The  creditor  who  executes  such  a  release  gets 
his  share  of  the  propwty  assigned,  while  the 
one  wlio  does  not  receives  nothing,  unless 
there  may  be  a  surplus  left  after  the  payment 
of  the  releasors,  but  he  is  not  hindered  or  de- 
layed in  obtaining  a  Judgment  against  the  debt- 
or, or  in  levying  upon  any  other  property.  If 
such  can  be  found,  not  conveyed  by  the  instru- 
ment, or  upon  any  afterwards  acquired  by  the 
debtor.  The  latter  remains  liable,  notwith- 
standing this  statute  and  this  assignment,  as  he 
always  was,  for  the  debt  of  the  nonassenting 
creditor. 

It  is  not  easy,  then,  to  see  how  this  statute 
can  be  more  complained  of  as  impairing  the 
obligation  of  contracts  than  the  statutes  of  ex- 
emption which  we  have  already  mentioned, 
and  the  principles  which  lie  at  the  foundation 
of  all  voluntary  assignments  for  the  benefit  of 
creditors  with  preferences  that  exhaust  the  fund 
assigned. 

But  it  is  said  in  answer  to  this  vie^  of  the 
subject  that  there  is  a  clause  in  the  instrument 
now  before  us  directing  that  if  there  shall  be  a 
surplus  after  the  payment  In  full  of  aU  Use 
creditors  who  shall  release  the  assignors  it  shall 
be  paid  over  to  the  latter.  There  are  two  an- 
swers to  this.  If  that  clause  or  provision  is  un- 
lawful and  violates  the  laws  of  the  State  of 
Minnesota,  or  the  Constitution  of  the  United 
States,  it  can  be  rejected,  and  the  remainder 
of  the  assignment  permitted  to  stand.  The 
statute  under  which  the  assignment  was  made 
does  not  require  that  such  surplus  shall  be  paid 
over  to  the  debtors.  The  supreme  court  of 
that  State  has  held  that  such  a  fund  may  be  ar- 
rested when  proper  proceedings  are  had  before 
it  gets  to  the  debtor's  hands,  and,  certainly, 
wherever  that  surplus  may  be  found,  and  how- 
ever it  may  be  got  at  by  any  of  the  processes 
of  law,  it  is  liable  to  tie  taken  by  the  nonre- 
leasing  creditor.  He  can  pursue  all  the  reme- 
dies which  the  law  aives  him  as  against  any 
fund,  property,  chose  in  action,  or  estate  liable 
to  the  payment  of  his  demand. 

But  it  IS  said  that  this  Statute  of  Minnesota 
1b  void  under  the  principles  laid  down  by  this 
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court  in  the  cases  of  Sturoei  y.  OrmontnMM, 
17  U.  8.  4  Wheat  123  [4:529];  Ogdenv.  Saund- 
eri,  26  U.  S.  12  Wheat  218  [6:  6061;  Baldwin 
V.  Bale,  68  U.  S.  1  Wall.  228  FIT:  531]  and 
Gilman  v.  Locktoood,  71  U.  S.  4  WaU.  409  [18: 
4821.  The  proposition  lying  at  the  foundation 
of  all  these  decisions  is  that  a  statute  of  a  State^ 
being  without  force  in  any  other  State,  cannot 
discharge  a  debtor  from  a  debt  held  by  a  citizen 
of  such  other  State.  One  of  the  best  statements 
of  the  doctrine  is  found  in  the  following  lan- 
guage used  in  the  latest  case  on  the  subject, 
that  of  Oilman  v.  Locktooodf  sitpra, 
"State  Legislatures  may  pass  insolvent  laws, 

I)royided  there  be  no  Act  of  Congress  establish- 
ng  a  uniform  system  of  bankrui>tcy  conflict- 
ing with  their  provisions,  and  provided  that  the 
law  itself  be  so  framed  that  it  does  not  im- 
pair the  obligation  of  contracts.  Certificates  of 
discharge,  however,  granted  under  such  a  law, 
cannot  be  pleaded  in  bar  of  an  action  brought 
by  a  citizen  of  another  State  in  the  Courts  of 
the  United  States,  or  of  any  other  State  than 
that  where  the  discharge  was  obtained,  unless 
it  appear  that  the  plaintiff  proved  his  debt 
against  the  defendant  s  estate  m  insolvency,  or 
in  some  manner  became  a  party  to  the  proceed- 
ings. Insolvent  laws  of  one  State  cannot  dis- 
charge the  contracts  of  citizens  of  other  States; 
because  such  laws  have  no  extraterritorial  ope- 
ration; and  consequently  the  tribunal  sitting 
under  them,  unless  in  cases  where  a  citizen  of 
such  other  State  voluntarily  becomes  a  party 
to  the  proceeding,  has  no  jurisdiction  of  the 
cause." 

This  is  conceived  to  be  a  dear  and  accurate 
presentation  of  the  doctrine  of  the  preceding 
cases,  and  it  will  be  seen  that  the  substance  or 
the  restrictive  principle  goes  no  farther  that  to 

Srohibit  or  to  make  invalid  the  discharge  of  a 
ebt  held  by  a  citizen  of  another  State  than 
that  where  tne  court  is  sitting,  who  does  not 
appear  and  take  part  or  is  not  otherwise 
brought  within  the  jurisdiction  of  the  court  f^^S] 
grannng  the  discharge.  In  other  words,  what- 
ever the  court  before  whom  such  proceedings 
are  had  may  do  with  regard  to  the  disposition 
of  the  property  of  the  debtor,  it  has  no  power 
to  release  him  from  the  obligation  of  a  contract 
which  he  owes  to  a  resident  of  another  State, 
who  is  not  personally  subjected  to  the  jurisdic- 
tion of  the  court  Anyone  who  will  take  the 
trouble  to  examine  all  these  cases  will  perceive 
that  the  objection  to  the  extraterritorial  operas 
tion  of  a  state  insolvent  law  is  that  it  cannot, 
like  the  Bankrupt  Law  passed  by  Oonffxeas 
under  its  constitutional  srant  of  power,  releaae 
all  debtors  from  the  obligation  of  the  debt 
The  authority  to  deal  with  the  property  of  the 
debtor  within  the  State,  so  far  as  it  does  not 
impair  the  obligation  of  contracts,  is  conceded: 
but  the  power  to  release  him,  which  is  one  of 
the  usual  elements  of  all  bankrupt  laws,  does 
not  belong  to  the  Legislature  where  the  credit- 
or is  not  within  the  control  of  the  court 

The  Minnesota  Statute  makes  no  provisioii 
for  any  such  release.  The  creditor  who  be- 
came such  after  the  statute  was  passed  cannot 
complain  that  the  obligation  of  his  contract 
is  impaired,  because  the  law  was  a  part  of  tha 
contract  at  the  time  he  made  it;  nor  can  he 
say  Uiat  his  contract  is  destroyed  and  the  debt- 
or discharged  from  it,  which  is  of  the  essence 
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ct  a  bttikrapt  law,  beesase  no  such  decree  can 
be  made  by  the  court,  neither  does  the  law 
haTe  any  such  effect,  though  the  obUffatioD  of 
the  debtor  to  pay  may  be  canoded  or  dis- 
charged by  the  voluntary  act  of  the  creditor 
who  makes  such  release  for  a  consideration 
which  to  him  seems  to  be  sufficient. 

The  other  assignment  of  error,  pressed  by 
counsel  for  plaintiff  in  error,  that  the  proceed- 
higs  in  Uie  Circuit  Court  of  the  United  States, 
in  relation  to  the  dissolution  of  the  attachment 
and  Bennett's  becoming  a  party  to  the  suit 
there  pending,  are  an  estoppel  of  the  claim 
now  set  up  by  bim,  is  not  in  our  opinion  entitled 
to  much  consideration.  The  oroer  of  the  court 
in  relation  to  that  matter,  above  quoted,  mere- 
ly gaye  leaye  to  the  assignee  to  become  a  party 
to  ttiat  suit,  at  the  same  time  oyerruline  the 
other  brandi  of  the  motion  asking  for  a  aisso- 
hition  of  the  attachment.  It  does  not  appear 
[499]  by  the  record  that  Bennett  ever  did  make  him- 
self a  party  to  that  suit,  and  of  course  could  be 
bound  by  no  Judgment  rendered  in  regard  to 
it  Eyen  if  be  can  be  supposed  to  be  a  party, 
so  far  as  the  motion  to  dissolye  the  attachment 
is  concerned,  we  concur  with  the  Supreme 
Court  of  the  State  of  Minnesota  (Bennett  y. 
J>mnff,  88  Minn.  580)  in  holding  that  "It  was 
merely  a  decision  of  a  motion  or  summary  ap- 

Slication,  which  is  not  to  be  resarded  in  the 
gfat  of  rti  a^vdieata,  or  as  so  far  conclusiye 
upon  the  parties  as  to  preyent  their  drawing 
the  same  matters  in  question  a^ain  in  the  more 
regular  form  of  an  action."  For  this  they  cite 
the  decisions  of  their  own  court. 

In  aid  of  this  yiew  of  the  subject  we  may 
also  refer  to  the  opinion  of  Judge  Nelson  in 
deciding  the  motion  to  dissolve.  After  recit- 
ing the  circumstances  under  which  that  motion 
was  made,  he  said: 

"It  is  by  yirtue  of  this  seizure  that  the  mar- 
shal holds  the  property.  On  this  statement  of 
the  facts  I  shall  not  decide  on  this  motion  who 
has  the  better  title  and  right  to  the  possession 
of  the  property  taken  .  .  .  The  writ  of 
attachment  properly  issued  in  this  suit  against 
the  debtor;  ana  if  the  marshal  has  seized  the 
properW  which  belonged  to  Bennett,  he  is  cer- 
tainly liable  in  an  action  of  trespass  for  the 
damagee  thereby  sustained."  Lfvpp  y.  Van 
Norman,  19  Fed.  Rep.  406.  See  Buck  y.  Ool- 
laih,  70  U.  S.  8  Wall  884  [18: 267]. 

It  is  therefore  clear  that  the  order  of  the 
Judge  refusing  to  dissolye  the  attachment  was 
not  predicatea  upon  any  decision  as  to  the  right 
of  the  possession  of  the  property,  but  that  he 
hitendea  to  leaye  the  marshal  liable  to  the 
present  action,  if  the  facts  Justified  the  claim 
of  the  assignee.  Apart  from  this  we  are  not 
at  all  satisned  that  Uie  effect  of  this  action  of 
the  circuit  court  on  the  suit  afterwards  brought 
by  the  assignee  in  the  state  court  is  a  question 
oi  federal  cognieance.  Its  decision,  as  shown 
bj  the  opinion  of  Judge  Nelson,  was  not  based 
upon  any  law  or  principle  of  federal  Juris- 
prudence, and  must  have  rested  upon  the  gen- 
eral rules  which  govern  the  conclusiveness  of 
former  Judicial  proceedings  when  called  in 
qoettion  in  another  case. 

The  judgment  oftheSuvfeiM  Court  ofMinne- 
totaisc^rmed, 
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Mr.  Juitiee  Hmrlan,  dissenting: 

I  cannot  assent  to  a  Judgment  of  afflimance 
in  this  case. 

1.  The  Statute  of  Minnesota  of  1881,  upon 
which  the  defendant  in  error  rests  his  suit 
for  damages,  provides,  among  other  things: 
**  Whenever  the  property  of  any  debtor  is  at- 
tached or  levied  upon  by  any  officer,  by  virtue 
of  any  writ  or  process  issued  out  of  a  court  of 
record  of  this  State  in  favor  of  any  creditor  or 
garnishment  made  against  any  debtor,  such 
debtor  may,  within  ten  days  after  the  levying 
of  such  attachment,  process,  or  garnishment 
shall  have  been  made,  make  an  alignment  of 
all  his  property  and  estate,  not  exempt  by  law, 
for  the  equal  benefit  of  all  his  creditors,  m  pro- 
portion to  their  respective  valid  claims,  who 
shall  file  releases  of  their  ^ebts  and  claims- 
against  such  creditors  as  hereinafter  provided 
.  .  .  and,  upon  the  making  of  such  assign- 
ment, all  attachments,  levy  or  garnishment  so 
made  shall  be  dissolved  upon  the  appointment 
and  qualification  of  an- assignee  or  receiver; 
and  thereupon  the  officers  shall  deliver  the 
property  attached  or  levied  upon  to  such  as* 
sif^nee  or  receiver,  unless  the  assignee  shall^ 
within  five  days  after  such  assignment,  file  in 
the  office  of  the  clerk  of  the  court  where  such  at- 
tachment was  issued  or  Judgment  was  rendered 
a  notice  of  his  intention  to  retain  such  attach- 
ment, levy  or  garnishment,  in  which  case  any 
such  attadiment,  levy  orgarnishment  shall  inure 
to  the  benefit  of  all  the  Mdd  creditors,  and  may 
be  enforced  by  the  assignee  by  his  substitution 
in  the  action  as  such  in  the  same  manner  aa 
the  plaintiff  might  have  enforced  the  same  had 
such  assignment  not  been  made;  Provided, 
hau>ever.  That  this  section  shall  not  apply  to 
cases  where  an  execution  has  been  issued  upon 
a  Judgment  in  an  action  where  the  complaint 
has  been  filed  in  the  office  of  the  derk  of  the 
court  twenty  days  prior  to  the  entry  of  the 
Judjnnent" 

This  statute  did  not  operate  to  dissolve  the 
attachment  which  issued  from  the  Circuit 
Court  of  the  United  States  in  favor  of  Lapp  & 
Flershem;  for  it  applies  only  to  writs  or  process 
issued  out  of  "a  court  of  record  of  this  State," 
that  is',  a  court  of  record  established  imder  the 
Constitution  and  laws  of  Minnesota.  If  in- 
tended to  embrace  writs  of  attachment  from  a 
court  of  the  United  States,  so  as  to  vacate  lev- 
ies under  such  writs,  without  an  order  to  that 
effect  by  the  court  under  whose  authority  they 
were  made,  it  would  be  inoperative.  No  state 
enactment  can,  proprio  vigore,  work  the  disso- 
lution of  an  attachment  issuing  from  a  federal 
court. 

A  different  construction  is  inadmissible  upon 
other  grounds.  By  the  10th  section  of  the  stat- 
ute it  Is  provided  that  "No  creditor  of  any  in- 
solvent debtor  shall  receive  any  benefit  under 
the  provisions  of  this  Act,  or  any  payment  of 
any  share  of  the  proceeds  of  the  debtor's  estate, 
unless  he  shall  have  first  filed  with  the  clerk  of 
the  district  court,  in  consideration  of  the  bene- 
fits of  the  provisions  of  this  Act,  a  release  to 
the  debtor  of  all  claims  other  than  such  as  may 
be  paid  under  the  provisions  of  this  Act,  for 
the  benefit  of  such  debtor,  and  thereupon  the 
court  or  judge  may  direct  that  judgment  be 
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entered  discharging  sach  debtor  from  all  claims 
or  debts  held  by  creditors,  who  shall  have  filed 
such  releases.'  If  this  Act  is  to  control  the 
rights  of  the  parties  in  the  present  case,  the  re- 
sult is  that  the  prior  right  acquired  by  Lapp  & 
Flershem  under  their  suit  and  attachment  in 
the  federal  court  is  taken  from  them,  and  they 
are  denied  all  interest  in  the  proceeds  as  well  of 
the  property  attached  for  thdr  benefit  as  of  the 
property  assigned  to  Bennett,  unless  they  give 
a  release  in  full  to  their  debtors.  Such  a  re- 
sult is  not,  in  my  judgment,  consistent  with 
the  rights  secured  by  Uie  Oonstitution  of  the 
United  States  to  the  plaintiffs  in  error. 

3.  There  is  some  misapprehension  as  to  the 
time  when  the  assignment  to  Bennett  was  actu- 
ally made.  But  it  it  clear  from  the  evidence 
that  the  marshal  levied  before  he  acquired  any 
right  in  the  property  attached  by  that  officer. 
In  the  brief  filed  in  behalf  of  Bennett  in  the 
circiiit  court,  in  support  of  his  application  to 
be  made  a  party  in  the  suit  of  Lapp  &  Fler- 
shem against  van  Norman  &  Bro.,  In  order 
that  he  might  assert  his  daim,  as  assignee,  to 
the  goods  sdzed  by  the  marshal,  and  in  support 
also  of  his  motion  to  dissolve  the  attachment 
sued  out  by  Lapp  &  Flershem— which  brief  is 
part  of  the  record  before  us— it  is  said:  "The 
court  will  bear  in  mind  that  the  assignment 
was  not  made  and  filed  until  some  three  hours 
after  the  levy  of  the  attachment  by  the  plaint- 
ins  [Lapp  <&  Flershem  J."  And  in  the  opinion 
of  the  Supreme  Court  of  Mfamesota  in  this 
case,  it  is  said:  "It  seems  ibhi  prior  to  the 
making  qf  tlie  assignment  in  question  the  de- 
fendant, as  United  States  Marshal,  by  virtue  of 
process  of  the  cireuit  court,  had  attached  the 
assigned  propeity."  As  the  federal  court  had 
Jurisdiction  of  the  suit  in  which  was  issued  the 
attachment  that  came  to  the  hands  of  the  mar- 
shal, tiie  goods  seized  by  the  latter  were  from 
the  moment  of  such  se&ure,  in  the  custody  of 
that  court,  so  far,  at  least,  as  to  prevent  the 
possession  of  the  marshal  from  being  disturbed 
by  an  action  of  replevin  in  behalf  of  Bennett 
Freeman  v.  Howe,  65  U.  8.  24  How.  460  [16: 
7491;  Buck  v.  Chlbath,  70  U.  S.  8  Wall.  884  18: 
2571;  KrippendoffY.  Bffde,  110  U.S. 276  "28: 
145];  Oac^  v.  Eeyman,  HI  U.  8. 176  [28: 8901; 
Oumbel  v.  Pitkin,  124  U.  S.  146  [81:  8741.  It 
was  said  in  Lammon  v.  Feusier,  111  U.  8.  19 
[28: 887],  that  even  where  a  marshal  takes  the 
property  of  a  person  not  named  in  the  writ, 
"the  property  is  in  his  official  custodv,  and 
under  the  control  of  the  court  whose  ofifcer  he 
is,  and  whose  writ  he  is  executing;"  and  that 
"according  to  the  decisions  of  this  court  the 
rightful  owner  cannot  maintain  an  action  of 
replevin  against  him,  nor  recover  the  property 
flpeciflcally  in  any  way,except  in  the  court  from 
which  the  writ  is  issued." 

8.  If  Bennett's  right  to  the  possession  of  the 
propertv  covered  by  the  assignment  to  him  had 
accrued  before  the  marshal  made  his  levy,  the 
latter  might  have  been  liable  in  trespass  or  in 
trover  and  conversion  in  any  court  of  compe- 
tent Jurisdiction  as  to  parties.  Here,  however, 
the  attachment  which  came  to  the  hands  of 
the  marshal  was  lawfully  issued  and  was 
rightfully  levied.  That  is  conceded  on  all 
sides.  Was  it  for  that  officer  to  pass  upon  the 
validity  of  a  claim  which  accrued,  if  at  all, 
subsequently  to  his  taking  the  goods  into  his 
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possession?  His  writ  commanded  him  to  take 
the  goods  of  Van  Norman  &  Bro.;  and  he  did 
so.  He  was  also  commanded  to  safel  v  keep 
them  to  satisfy  the  demand  of  Lapp  &  Fler- 
shem. Could  he  be  discharged  from  his  obli- 
gation to  so  keep  them  except  by  an  order  of 
the  court  tmder  whose  direction  he  had  pro- 
ceeded? Indeed,  if  he  had  surrendered  pos- 
session, without  leave  first  obtained  from  the 
federal  court,  he  could  have  been  proceeded 
against  for  contempt  in  having  parted  with  the 
possession  of  goods  in  the  custody  of  that 
court.  Bennett  asked  leave  to  intervene  in  the 
suit  hi  the  federal  court,  and  sudi  leave  waa 
granted;  but  he  declined  to  exercise  the  privi- 
lege accorded  to  him.  He  moved,  at  the  same 
time,  to  dissolve  the  attachment,  and  that  mo- 
tion was  denied;  the  federal  court  thereby 
Elainly  indicating  to  the  marshal  a  purpose  to 
old  tne  property  until  it  had  adJudiiBated  Ben- 
nett's claun.  If  Bennett  had  intervened  in  the 
suit  in  the  federal  court,  and  il  that  court  had 
dismissed  his  intervenUon,  ot  adjudged  his 
claim  to  be  subordinate  to  that  of  Lapp  & 
Flershem  under  their  attachment,  he  could 
have  prosecuted  an  appeal  to  this  court.  Ouv^ 
M  V.  Pitkin,  118  U.  B.  646  [28: 1128]. 

A  marshal  who  levies  anattachment from  a 
Circuit  Court  of  the  United  Stetes  in  a  suit  of 
which  he  has  complete  Jurisdiction,  upon 
goods  subject  at  the  time  to  such  attachment, 
Jb  not,  I  tmnk,  liable  in  trover  and  conversion 
for  their  value,  upon  his  refusal,  in  the  absence 
of  any  direcUon  of  the  court  under  whose 
writthev  were  seized,  to  surrender  possession; 
especially  to  one  whose  right,  if  any,  accrued 
subsequently  to  his  levy.  To  hold  him,  under 
such  droumstances,  liable  to  a  suit  in  a  state 
court  for  damages,  is  to  invite  those  conflicts 
between  courts  of  different  Jurisdictions  and 
their  respective  officers,  which  the  former  de- 
cisions of  this  court  have  sought  to  prevent 
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Beview  in  admiraUif  causes— charter-partft^ 
Oonstruetion  qf —wight  of  evidenoo— findings 
--custom—shipowner,  when  sntitied  to  flreignt 
— relirf,  what  granted. 

L  A  review  of  the  deorees  of  the  olrouit  court  In 
admiralty  oauses  is  limited  to  a  determination  by 
this  court  of  the  questloDS  of  law  arising  upon  the 
record  and  to  such  rulings  of  the  droult  court,  ex- 
cepted to  at  the  time,  as  may  be  presented  by  a 
bin  of  exceptions. 

2.  A  clause  In  a  charter-party  by  whtoh  the  ohar- 
terersare  bound  to  order  the  vessel  *^to  a  safe,  di- 
rect Norwegian  or  Banish  port,  or  as  near  there- 
unto as  she  can  safely  get  and  always  lay  and 
discharge  afloat,**  means  that  the  vessel  must  be 
ordeiea  to  a  port  which  she  can  saf^  enter  wltt 
her  cargo,  or  which  at  least  has  a  safe  anchorage 
outside  where  she  can  lie  and  discharge  afloat. 

8.  The  charterers  cannot  order  the  vessel  to  a  port 
having  a  bar  across  its  mouth,  which  It  is  Impoe* 
siblefor  the  vessel  to  pass  either  In  ballast  or  with 
cargo,  where  the  only  anchorage  outside  the  bar  is 
not  reasonably  sate  for  the  vessel  to  Ue  and  dls- 
oliarge. 
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4.  Ibis  oomt  to  an  admlnUtj  appeal  has  no  au» 
thorlty  to  paw  upon  the  oomparatfye  weiffht  of  ooo- 
flioting  eTidence. 

&.A  positive  finding  by  the  droalt  oomt,  that 
sooh  anchorage  was  unsafe.  Is  not  oontroUed  by 
other  statements  therein  (which  are  rather  reoitab 
of  the  evidence  than  findings  of  fact)  that  iarge 
Bteamen  and  other  vessels  nad  discharged  their 
eaivoes  at  that  anchorage  without  disaster. 

6).  Bvidence  of  a  custom  to  consider  as  safe  a  par- 
ticular port  which  in  fact  Is  not  reasonably  safe, 
which  would  directly  contradict  the  charter-party, 
to  tooompetent. 

7t  A  ship  0¥mer,  who  is  prevented  from  perform- 
ing the  voyage  by  a  wrongful  act  of  the  charterer, 
to  prima  facie  entitled  to  tne  freight  that  he  would 
have  earned,  less  wliat  it  would  have  ooet  him  to 
eamlt. 

8.  In  the  Courts  of  Admiralty  of  the  U^ted  States, 
If  a  libelant  propounds  with  distinctness  the  sub- 
stantive fftots  upon  which  he  relies,  and  prays, 
either  specially  or  generally,  for  appropriate  re- 
lief, the  court  may  award  any  relief  whicn  the  law 
applicable  to  the  case  warrants. 

[No.  78.J 
Arffued  Nov.  9,  IB,  IS,  1888.    Decided  Nov,  BB, 

1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Jiaryland  in  admiralty,  on  cross  libel  for 
breaches  of  a  charter-party  sustaining  the  libels 
of  the  master  and  dismissdDg  that  of  the  char- 
terers of  the  Norwegian  Barque,  Gazelle,  and 
awarding  damages  to  the  master  for  breach  of 
the  charter-party.    Affirmed* 

[475]     Statement  by  Mr.  Jueiiee  Chnuyt 

This  was  an  appeal  from  a  decree  in  ad- 
miralty on  cross  libels  for  breaches  of  a  char^ 
ler  party  of  the  Norw^an  Barque,  (Gazelle,  by 
which,  on  June  16,  1881.  Herman  Bran,  her 
master,  chartered  her  to  Meissner,  Ackermann 
A  Co.  for  a  voyage  from  Baltimore  '*to  a  safe, 
direct,  Norwegian  or  Danish  port,  as  ordered 
on  signing  bQls  of  lading,  or  as  near  thereunto 
as  she  can  safely  get  and  always  lay  and  dis- 
charge afloat,"  on  the  terms,  among  others, 
that  the  charterers  should  furnish  a  nill  cargo 
of  refined  petroleum  in  barrels,  and  pay  freight 
of  three  shiUings  and  three  pence  sterling  a 
barrel;  that  the  vessel  should  be  loaded  by  July 
6.  and  that  demurrage  of  eleven  pounds  ster- 
ling should  be  allowSd  for  each  day's  detention 
by  their  default 

On  July  11  and  August  1,  9  and  2d,  the  mas- 
ter filed  successive  libels  against  the  cargo, 
setting  forth  the  making  and  the  prindpal  pro- 
visions of  the  charter-party,  and  anneaing  a 
copy  thereof;  and  further  alleffing  Uiat  the 
vessel  was  duly  loaded  by  July  6,  and  on  that 
day  the  charterers  tendered  to  the  master  for 
signature  bills  of  lading  ordering  her  to  the 
Port  of  Aalborg,  in  Denmark,  as  the  port  of 
discharge,  "to  be  landed  at  AalbcHrg,  or  as  near 
thereto  as  the  vessel  can  safely  get;"  that  the 
master  refused  to  sign  the  bills  of  lading,  for 
the  reason  that  Aalborff  was.  not  a  safe  port, 
and  it  was  impossible  for  a  vessel  to  enter  it 
with  cargo,  or  to  land  her  cargo  at  the  port  or 
at  any  anchorage  or  landing  place  near  it,  so 
[476]  as  always  to  lay  and  discharge  afloat;  and  that 
he  expressed  to  the  charterers  his  willingness 
to  perform  the  charter,  and  requested  them  to 
name  a  safe  port,  but  they  refused. 

Each  of  those  libels  claimed  demurrage  ac- 
ceding to  the  charter,  amounting  in  dl  to 
$2,070.20;  the  fourth  libel  olaimed  also  $400 
for  the  expenses  of  taking  out  most  of  the  car- 
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go;  and  each  libel  contained  a  prayer  for  gen- 
eral relief. 

The  charterers  filed  answers,  admitting  the 
making  of  the  charter-party  and  the  refusal  of 
the  master  to  sign  bills  of  lading;  ailing  that 
the  Port  of  Aalborg  is  a  safe  port,  weU  known 
to  commerce,  especially  in  the  petroleum  trade, 
and  one  to  which  vessels  of  deeper  draught 
than  The  Gazelle  are  habitually  dispatched 
under  charter-parties  of  like  terms  with  that 
in  controversy;  and  further  alleging'  that,  by 
the  established  and  uniform  usage  and  custom 
of  trade  between  Baltimore  and  other  Atlantic 
ports  of  the  United  States,  and  ports  of  Nor> 
way  and  Denmark,  the  Port  of  Aalborg  is  rec- 
ognized as  being,  and  understood  to  be,  a  safe, 
direct  port  of  Denmark,  within  the  terms  and 
provisions  of  such  a  charter-party;  denying 
that  there  is  no  safe  place  or  anchorage  outside 
that  port  where  the  vessel  could  always  lay 
afloat  and  discharge  her  cargo,  or  that  there 
had  been  t^j  detention  of  the  vessel  by  their 
default;  and  alleging  that  the  entire  delay  and 
the  damages,  if  any,  resulting  therefrom,  were 
due  solely  to  the  default  of  the  master. 

On  August  20  the  charterers  filed  a  cross 
libel  against  the  vessel,  alleging  the  same  mat- 
ters as  in  their  answers  to  the  other  libels,  and 
daiming  $8,000  damages  for  breach  of  the 
charter-party,  and  general  relief.  The  master 
filed  an  answer  to  the  cross  libel,  presenting 
the  same  issues  as  the  other  libels  and  an- 
swers. 

The  district  court  sustained  the  libels  of  the 
master,  and  dismissed  that  of  the  charterers, 
and  entered,  decrees  accordingly.  11 F^  Rep. 
429.  The  charterers  appealoa  to  the  circuit 
court,  which  consolidated  the  cases,  and  made 
the  following  flndinn  of  fact: 

"  On  June  10, 1^1,  the  barque.  Gazelle,  a 
sailing  vessel  of  571  tons  burden,  then  in 
the  Port  of  Baltimore,  Maryland,  was  char- 
tered by  Herman  Brun,  her  master,  to  Meissner, 
Ackermann  86  Oompanv,  of  New  York,  for  a 
voyage,  as  stated  in  the  charter-party,  'to  a 
safe,  direct,  Norweg[ian  or  Danish  port,  as  or- 
dered on  dgning  bills  of  lading,  or  as  near 
thereunto  as  she  can  safely  get  and  always  lay 
and  discbarge  afloat.'  Exhibit  accompanying 
the  libel  is  the  said  charter.  Cargo  of  8,181 
btmrels  of  refined  petroleum  was  pit  on  board 
by  charterers  at  Baltimore,  and  on  July  6, 
idSl,  the  charterers  tendered  the  master  bills 
of  lading  ordering  the  vessel  to  the  Port  of 
Aalborg,  on  the  eastern  coast  of  Denmark. 

"  The  master  refused  to  sign  the  bills  of  lad- 
ing, on  the  ground,  as  stated  by  him  to  the 
duuterers,  that  Aalborg  was  not  a  safe  port  for 
a  vessel  of  the  tonnage  of  The  Ckizelle,  and 
that  no  vessel  of  such  tonnage  could  enter  the 
port,  even  in  ballast,  and  that  there  was  no 
anchorage  near  the  port  where  he  could  with 
safety  lay  and  discharge.  The  charterers  re- 
fused to  order  the  vessel  to  any  other  port 
Ck>nyersations  and  correspondence  took  place 
between  the  master  and  charterers  and  their 
agents.  In  all  these  the  master  insisted  that 
he  could  take  the  cargo  to  the  Port  of  Aarhus, 
which  he  said  was  the  only  safe  Danish  port 
for  a  vessel  of  such  tonnage  as  The  Gazelle,  but 
he  could  not  discharge  at  Aalborg  or  convey 
the  cargo  there.  The  charterers,  on  the  con- 
trary, indsted  that  he  could  and  was  bound  to 
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discharge  at  Aalborg.  Doling  this  disciissioD 
between  the  parties,  and  on  one  day,  the  mas- 
ter said  he  would  sign  bills  containing  the 
words  'as  near  thereunto  as  tbe  vessel  can  safe- 
ly get  and  always  lay  and  discharge  afloat/ 
but  on  the  same  day,  upon  the  charterers'  as- 
senting to  this,  he  refused,  saying,  in  effect, 
that  as  he  knew  the  fact  to  be  that  there  was 
no  place  near  Aalborg  where  he  could  safely  lay 
ana  discharge;  and  as  he  knew  beforehand  that 
he  would  have  to  go  to  the  nearest  safe  port, 
he  would  not  sign  any  bills  of  lading  wnich 
might  in  any  way  commit  him  to  an3rthiDg 
else.  The  charterers  all  this  time  insisted  that 
he  should  discharge  at  Aalborg,  and  did  not 
agree  to  any  receding  from  this  in  assenting  to 
add  the  above  words  on  the  bills  of  lading,  but 
gtiU  insisted  on  their  right  to  have  the  vessel 
discharged  at  Aalborg.  Nothing  was  done  in 
consequence.of  this  proposition  of  the  master, 
or  of  his  subsequent  refusal  as  aforesaid,  which 
fell  fact  altered  me  position  of  the  parties  In  any 
way. 

"The  tonnage  of  The  Qazelle  was  671  tons, 
and  she  drew,  when  loaded,  sixteen  feet  three 
foches,  and  in  ballast,  twelve  feet.  The  Port 
of  Aalborg  is  in  Denmark,  on  the  south  bank 
of  ^e  limfiord,  about  seventeen  miles  from 
its  [mouth  at  the  Cattegat  Sea.  At  the  mouth 
there  is  a  bar  about  2,000  feet  wide,  on  which 
there  is  ordinarily  ten  feet  of  water,  and  never 
more  than  eleven  feet.  Off  the  mouth  of  the 
Limflord  there  is  no  sheltered  bay,  nor  any  in- 
dentation of  the  coast,  but  the  coast  runs  in 
a  straight  north  and  south  line.  It  was  not 
possible  for  The  Gazelle  to  pass  the  bar,  dther 
m  ballast  or  with  careo;  ana  the  ohly  place  of 
anchorage  for  a  vessel  which  cannot  cross  the 
bar  is  in  the  Cattegat  Bea  off  the  mouth  of  the 
limflord:  and  the  only  mode  of  discharge  at 
said  anchorage  is  Into  small  sailing  coasters, 
which  can  pass  the  bar  to  the  Port  of  Aalborg 
and  carry  the  cargo.  A  considerable  commerce 
has  been  carried  on  with  the  port  from  time 
immemorial  bv  vessels  of  very  small  draught, 
able  to  cross  the  bar  when  loaded. 

'  *  Some  steamers  of  larger  draught  have  in  late 
years  traded  regularly  with  the  port  from  En- 
gland. These  have  li^htera  expressly  made 
for  their  purpose,  whicn  they  take  in  tow  eo^ 
ing  out,  receiving  from  tiiem  part  of  their  car- 
go when  over  the  bar,  and  in  returning  dis- 
oiarge  into  them  sufficiently  to  lighten  to  ten 
feet,  and  then  tow  the  lighters  in  with  them. 

"  Thirty-one  cargoes  of  petroleum  and  grain 
have  been  exported  to  Aalborg  from  the  United 
States  since  1876;  none  before  that  time.  Many 
of  these  were  in  vessels  of  such  size  as  to  tie 
able  to  cross  the  bar  after  lightening  a  reason- 
able amount.  Of  these  thirty-one  vessels,  two 
or  three  in  all,  of  lar^e  size,  have  discharged 
their  whole  cargo  outside. 

"  There  existed  at  the  tfane  of  the  making  of 
the  charter  a  general  custom  in  the  Atlantic 
ports  of  the  United  States,  with  reference  to 
charters  similarly  worded,  that  a  ship  may  be 
ordered  to  any  safe  port  within  the  range,  where 
commerce  is  carried  on,  whether  she  can  get 
hito  it  or  not,  provided  there  is  an  anchorage 
sear  the  port,  cuitonuuily  used  in  connection 
with  it,  and  where  it  is  reasonably  safe  for  the 
ahip  to  lay  and  discharge. 

'^  The  Port  of  Aalborg  and  the  Umflord  in- 
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side  the  bar  are  safe  for  vessels  that  can  get 
into  them  and  lav  afloat.  The  water  inside  Die 
bar  in  the  Limflord  is  deep,  except  at  or  near 
the  Town  of  Aalborg;  but  the  said  anchorage 
outside  the  bar  in  the  Cattegat  is  not  a  reasona- 
bly safe  anchorage  nor  a  place  where  it  is  rea- 
sonably safe  for  a  ship  to  lay  and  dischanre. 

"  The  amount  of  freight  under  the  charter 
for  the  cargo  loaded  was  $3,285.60.  The  mas- 
ter incurred  expense  of  $507.08  in  removing 
and  storing  the  petroleum  cargo  after  the  re- 
fusal of  the  charterers  to  order  the  vessel  to 
any  other  port  than  Aalborg,  and  $17.50  for 
wharfage  and  $16  for  necessary  towine. 

**  The  time  required  to  perform  such  a  voy- 
age as  that  stated  in  the  charter  would  have 
been  about  the  same  time  as  elapsed  before  the 
vessel  procured  another  charter,  which  other 
charier  was  procured  as  soon  as  could  have 
been  done,  and  on  September  2,  1881,  the 
vessel  was  ready  to  load  under  the  recharter; 
and  the  expenses  of  the  vessel  in  port  were  not 
less  than  on  the  voyage." 

The  circuit  court  stated,  as  conclusions  of 
law,  that  the  master  was  entitled  to  recover,  for 
breach  of  the  charter-party,  damages  in  the 
sum  of  $8,826.13,  with  interest  from  Septem- 
ber 2,  1881,  and  that  the  libel  of  the  charterera 
shoul(^  be  dismissed,  and  that  they  should  pay 
the  costs  in  both  courts,  and  entered  a  final  de- 
cree according[ly,  from  which  the  charterera 
appealed  to  this  court 

Messrt.  S.  T.  Wallie  and  Henry  C.  Ken* 
nard*  for  appellants: 

The  circuit  court  must  find  upon  all  materia) 
issues  presented  by  the  pleadings. 

The  Annie  LindOey,  104  U.  8.  188  (26:71«); 
darkv.Frederieka,  105  U.  S.  5  (26:988);  The 
Adriatic,  107  U.  S.  512  (27:497);  The  S.  (7.  Try^ 
on,  105  U.  S.  270  (26:1026);  Prentice  v.  Zan^ 
49  U.  8.  8  How.  484  (12:1160);  Patterson  v.  U. 
8.  15  U.  S.  2  Wlieat.  221  (4:224). 

The  legal  conclusion  arrived  at  by  the  cir* 
cuit  judge  is  not  Justified  by  his  findings  of 
fact. 

8vn  Mut.  Ins,  Co.  v.  Ocean  Ins,  Co,  107  U. 
S.  602  (27:848):  The  Alhambra,  L.  R.  6  P.  Div. 
68;  Dafd  v.  Nelson,  L.  R  6  App.  Oas.  83,  43, 
47.  51;  Capper  v.  WaOaee,  L.  R.  5  Q.  B.  Div. 
168:  Nielsen  v.  Wait,  L.  R.  14  Q.  B.  Div.  516; 
Carsaneffo  v.  Wheeler,  16  Fed.  Rep.  248. 

Charter-parties  are  entitled  to  liberal  con- 
struction. 

Raymond  v.  7)fSon,  58  U.  S.  17  How.  58,  59, 
60  (15:47-49). 

The  ship  owner  who  is  prevented  from  per- 
forming a  voyage  by  the  wrongful  act  of  the 
charterer  is,  prima  facie,  entitled  to  the  freight 
he  would  have  earned,  less  what  it  would  have 
cost  him  to  earn  it. 

Scrutton.  Charter  Parties,  256-259;  Bailey  y, 
Damon,  8  Gray,  96;  2  Sedg.  Dam.  7ih  ed.  118, 
n.  Si,;  The  Potomac,  105  U.  S.  680  (26:1194); 
Wilson  V.  Hicks,  26  L.  J.  Excb.  242-8. 

Mr,  Archibald  Sterling,  Jr«»  for  ap- 
pellee: 

The  master  was  right»  if  his  oblection  to  the 
port  named  by  c^rteren  was  vafid,  in  object- 
ing at  the  time  he  was  ordered,  if  in  fact  Mid 
law  it  was  not  a  safe  port,  within  the  charter. 

Ths  MoMie  Moore,  8  Fed.  Bep.  890;  Tks 
QaaOle,  11  Fed.  Bep.  489. 
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A  safe  port  Ib  a  port  into  which  the  chartered 
▼essel  can  safely  enter  and  discharge  cargo; 
and  a  yessel  so  cnartered  is  not  bound  to  go  to 
a  port  which  she  cannot  enter  and  discharge  in. 

71U  Gazelle,  and  The  Maggie  Moore,  supra; 
Capper  y.  WaUaee,  L.  R  5  Q.  B.  Diy.  166;  Tha 
Alhambra,  L.  R.  6  P.  Diy.  256;  8.  C.  on  ap- 
peal, L.  R.  6  P.  Diy.  68;  HiUstram  y.  Gibson,  8 
bess.  Cas.  8d  series,  468;  Ndeon  y.  DaM,  L. 
R  12  Ch.  Diy.  668;  Ogden  y.  Graham,  1  Brown 
&  L.  Adm.  778;  81  L.  J.  Q.  B.  26:  Geipel  v. 
Bmith,  L.  R.  7  Q.  B.  404;  Bchilizei  v.  Derry,  4 
£].  &  Bl.  878;  BaetifeU  y.  IJoyd,  1  Hurl.  &  0. 
888. 

The  custom  as  found  is  illegal  and  in  de- 
•truction  of  the  contract 

The  Alhambra.  L.  R  6  P.  Diy.  68. 

[484]      ^^'  JueUce  Grmy  deliyered  the  opinion  of 
the  court: 

The  jurisdiction  and  authority  of  this  court, 
in  passing  upon  this  appeal,  are  defined  by  the 
Act  of  February  16,  1875,  c.  77,  §  1,  by  which 
the  circuit  court,  in  deciding  admiralty  causes 
on  the  instance  side,  is  required  to  state  its 
findings  of  fact  and  its  conclusioDsof  law  sep- 
arately; and  a  review  of  its  decrees  by  this 
court  is  "limited  to  a  determination  of  the 
questions  of  law  arising  upon  the  record,  and 
to  such  rulings  of  the  circuit  court,  excepted 
to  at  the  time,  as  may  be  presented  by  a  Mil  of 
exceptions  prepared  as  in  actions  at  law."  18 
Stat  at  L.  815.  The  limit  thus  prescribed  has 
been  steadfastly  upheld  by  this  court  against 
repeated  attempts  to  escape  from  it.  The  Ab- 
hotsford,  98  U.  S.  440  [25: 168];  The  Benrfaetor, 
102  U.  S.  214  [26: 1571;  The  Annie  Lindslev, 

104  U.  S.  185  [26:716];  The  Francis  Wright, 

105  U.  8.  881  [26:  IIOOJ;  Sun  2na.  Co.  y.  Ocean 
Ins.  Co.  107.  U.  8.  485  [27: 887].  Tfte  Adriatic, 
107  U.  8.  612  [27:497]:  TJie  Connemara,  108 
U.  8.  852_[27:761];  MerehanUf  Ins.  Co.  y. 
AUen,  121  U.  S.  67  [30:858]. 

1485]  The  record  in  this  cose  consists  of  the  plead- 
ings, the  findings  of  fact,  the  conclusions  of 
law  and  the  final  decree. 

By  the  express  terms  of  the  charter-party, 
the  charterers  were  bound  to  order  the  yessel 
**  to  a  safe,  direct,  Norwegian  or  Danish  port, 
or  as  near  thereunto  as  she  can  safely  get  and 
alwajrs  lay  and  discharge  afloat"  The  clear 
meaning  of  this  is  that  she  must  be  ordered  to 
a  port  which  she  can  safely  enter  with  her 
cargo,  or  which,  at  least,  has  a  safe  anchorage 
outside  where  she  can  lie  and  discharge  afloat 
Dahl  y.  Nelson,  L.  R.  6  App.  Cas.  38;  Ths  At- 
kambra,  L.  R  6  P.  Div.  68.  The  charterers 
insisted  upon  ordering  her  to  the  Port  of  Aal- 
borg.  The  circuit  court  has  found  that  Aal- 
Dorg  is  in  a  jiord  or  inlet  having  a  bar  across  its 
Aouth,  which  it  was  impossible  for  The  Gazelle 
to  pass,  either  in  ballast  or  with  cargo;  and 
that  the  only  anchorage  outside  the  bar  is  not  a 
reasonably  safe  anchorage,  nor  a  place  where 
it  is  reasonably  safe  for  a  vessel  to  lie  and  dis- 
charge. 

These  positive  findings  of  essential  facts  are 
in  no  way  controlled  or  overcome  by  the  other 
itatements  (rather  recitals  of  portions  of  the 
evidence  than  findings  of  fact)  that  large  Eng- 
lish steamers  habitually,  and  Uiirty-one  Ameri- 
can yeasela  In  the  course  of  several  years  had, 
in  fact,  dircharged  the  whole  or  part  of  their 
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cargoes  at  that  anchorage,  without  accident  or 
disaster.  A  dangerous  place  may  often  be 
stopped  at  or  passed  over  in  safety.  The  evi- 
dence on  the  other  side  is  not  stated  in  the  find- 
ings; and  if  it  were,  this  court,  in  an  admiralty 
appeal,  has  no  authority  to  pass  upon  the  com- 
parative weight  of  conflicting  evidence. 

The  circuit  court  has  found  that  **  there  ex- 
isted, at  the  time  of  the  making  of  the  char- 
ter, a  ^neral  custom  in  the  Atlantic  ports  of 
the  United  States,  with  reference  to  diarters 
similarly  worded,  that  a  ship  may  be  ordered 
to  any  safe  port  within  the  range  where  com- 
merce is  carried  on,  whether  she  can  get  into  it 
or  not,  provided  there  is  an  anchorage  near  the 
port,  customarily  used  in  connection  with  it, 
and  where  it  is  reasonably  safe  for  the  i^p  to 
lay  and  discharge."  But  the  only  anchorage 
near  the  Port  of  Aalborg  not  being  a  reasona- 
bly safe  place  to  lie  and  discharge  at,  that  cua> 
torn  has  no  bearing  on  this  case. 

It  has  been  strenuously  maintained  in  behalf  1^86] 
of  the  appellants  that  the  circuit  court  erred  in 
not  makmff  any  finding  upon  the  distinct  issue, 
presented  bv  the  pleadings,  whether  bv  the 
uniform  and  established  custom  of  trade  be- 
tween Baltimore  and  other  Atlantic  ports,  and 
the  ports  of  Norway  and  Denmark,  Aalborg 
was  recognized  as  being,  and  understood  to  be, 
a  safe,  direct  i>ort  of  Denmark,  within  the 
meaning  of  such  a  charter-party. 

The  answer  to  this  position  is  twofold:  1.  It 
does  not  appear  on  this  record  that  there  was 
any  proof  of  such  a  custom.  If  the  appel- 
lants did  offer  such  proof,  and  it  was  rejected 
or  disregarded  by  the  court,  their  remedy  was 
by  tendering  a  bill  of  exceptions,  and  thus 
making  their  offer,  and  the  action  of  the  court 
thereon,  part  of  the  record,  which  has  not  been 
done.  The  Francis  Wriaht,  105  U.  8.  381, 387 
[26: 1100, 1101].  2.  Evidence  of  a  custom  to 
consider  as  safe  a  particular  port,  which  in  fact 
is  not  reasonably  safe,  would  directly  contra- 
dict the  diarter-party,  and  would  therefore  be 
incompetent  as  matter  of  law.  Barnard  v. 
Edlogg.  71  U.  8.  10  Wall.  883  [19: 9871 ;  The 
Alhambra,  L.  R.  6  P.  Div.  68;  Edytonv.  Iriein, 
L.  R.  6  C.  P.  Div.  180. 

The  charterers,  having  refused  to  order  the 
vessel  to  such  a  port  as  tibe  charter-party  called 
for,  and  having  insisted  on  ordenn^  her  to  a 
different  one,  were  rightly  held  to  be  m  default 
and  answerable  in  damages;  and  the  subject 
remaining  to  be  considered  is  the  amount  of 
damages  avmrded  antinst  them,  consisting  of 
the  whole  amount  of  freight,  and  of  the  ex- 
pense of  taking  out  the  cargo,  and  of  wharfage 
and  towing. 

The  material  facts  appearing  upon  the  record, 
bearing  upon  this  subject,  are  as  follows: 

Hie  charterers,  having  detained  the  vessel  by 
their  persistent  refusal  to  order  her  to  such  a 
port  as  was  described  in  the  charter-party,  the 
master,  as  he  had  a  right  to  do,  treating  the 
charter-party  as  still  existing,  filed  succ^ve 
libds,  daindng  demurrage  accruing  under  it, 
until  the  charterers  filed  a  cross  libel,  contend- 
ing  that  the  master  (who  had  only  maintained 
the  just  rights  of  the  owners)  had  oommittad 
a  breach  of  the  charter-party.  It  being  then 
hop^ss  that  the  charterers  would  perform  the  [487] 
charter-party  mi  their  part,  the  master  isro- 
ceeded  to  take  out  the  cargo,  and  the  owners 
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were  entitled  to  f  leigbt  The  circuit  court  has 
found  simply  that  the  time  required  to  perform 
such  a  voyage  as  that  stated  in  the  charter 
would  have  been  about  the  same  time  as 
elapsed  before  the  vessel  procured  another 
charter;  that  another  charter  was  procured  as 
soon  as  could  have  been  done;  and  that  the  ex- 
penses of  the  vessel  in  port  were  not  less  than 
on  the  voyage. 

Nothing,  therefore,  is  shown  to  take  the  case 
out  of  the  genera]  rule  that  a  ship  owner,  who 
is  prevent^  from  performing  the  voyage  by  a 
wrongful  act  of  the  charterer,  is  prima  facie  en- 
titled to  the  freight  that  he  would  have  earned, 
less  what  it  would  have  cost  him  to  earn  it. 
Kleine  v.  Catara,  2  Gail  61;  Aiihbumer  v. 
Balehen,  7  N.  Y.  262;  Smith  v.  McOuire,  8 
Hurl.  &  N.  554;  8.  C.  27  L.  J.  N.  8.  Exch.  465. 

It  is  further  contended  that  the  court  erred 
in  awarding  as  damages  the  whole  freight, 
amounting  to  $8,285.60,  under  libels  claimine 
only  demurrage  and  expenses  to  the  amount  of 
$2,470.20.  But  those  libels  set  forth  all  the 
material  facts  ultimately  found  by  the  court, 
and  each  libel  contained  a  prayer  for  general 
relief. 

In  the  Ck>urts  of  Admiralty  of  the  United 
States,  although  the  proofs  of  each  party  must 
substantially  correspond  to  his  allegations,  so 
far  as  to  prevent  surprise,  yet  there  are  no 
technical  rules  of  variance,  or  of  departure  in 
pleading,  as  at  common  law;  and  if  a  libelant 
propounds  with  distinctness  the  substantive 
facts  upon  which  he  relies,  and  prays,  either 
spcciallv  or  generally,  for  appropriate  relief 
(even  if  there  is  some  inaccuracy  in  his  state- 
ment of  subordinate  facts,  or  of  the  legal  ef- 
fect of  the  facts  propounded),  the  court  may 
award  any  relief  which  the  law  applicable  to 
the  case  warrants.  DuporU  v.  Vance,  60  U.  8. 
19  How.  162  [16:5841;  The  Syracuse,  79  tJ.  8. 
12  Wall  167  [20:8^];  Dext&r  v.  Munroe,  8 
Sprague,  89;  The  Cambridge,  2  Lowell,  21. 

JMeree  a  firmed. 


DAVID  J.  HENNESSEY,  Appt., 

CLARA  WOOL  WORTH  kt  au 

(See  8.  0.  Reporter's  ed.  4SS-448J 

Spee^  performance — when  denied— Minneeota 

law, 

1.  Speolflo  performanoe  is  not  an  absolute  rlfrht* 
It  rests  in  Judioial  disoretioo,  exercised  aoooroinff 
to  the  principles  of  equity,  and  with  reference  to 
the  facts  of  the  case. 

Z,  It  should  never  be  granted  unless  the  terms  of 
the  aneement  sought  to  be  enforced  are  clearly 
proved,  or  where  it  Is  left  in  doubt  whether  the 
party  against  whom  the  relief  Is  asked  in  fact  made 
such  an  agreement. 

a.  Under  the  laws  of  Minnesota  the  assent  of  the 
husband,  who  does  not  own  the  property,  is  insuffl- 
dent  to  pass  the  title  of  the  wife. 

[No.  74] 
Argued  Na9.1S,U.  1888.  Decided  2{(n.te,  1888, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Minnesota,  dismissing  a  cross  bill  and  decreeing 
that  defendant  had  no  interest  or  title  in  the 
land,  and  enjoining  him  from  asserting  any 
against  the  plaintifEs.    Affirmed, 
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Statement  by  Mr,  JueHce  Harlan  s 

The  appellees,  S.  B.  Woolworth  and  Clara 
Woolworth,  his  wife,  the  plainUfib  below, 
claiming  to  have  been  for  more  than  ten  years 
prior  to  the  18th  of  June,  1883,  in  the  constant, 
actual  and  lawful  possession  of  lots  4  and  9, 
block  20,  Robert  and  RandaH's  adrMtion  to  SU 
Paul,  Minnesota,  and  averring  that  the  appel- 
lant, the  defendant  below,  wrongfully  asserted 
an  interest  therein  adverse  to  them,  brouf  hi 
this  suit  in  one  of  the  courts  of  the  State,  for 
the  purpose  of  obtaining  a  decree  adjudging 
that  the  defendant  has  no  right,  title,  estate, 
lien  or  interest  in  those  lots,  and  for  such  other 
relief  as  was  proper.  The  suit  was  based  upon 
a  statute  of  Minnesota  providing  that  "An  ao- 
tion  may  be  brought  by  any  person  in  posses- 
sion, by  himself  or  his  tenant,  of  real  property, 
against  any  person  who  claims  an  estate  or  in- 
terest therein,  or  lien  upon  the  same,  adverse  to 
him,  for  the  purpose  of  determining  such  ad- 
verse claim,  estate,  lien,  or  interest;  and  any 
person  havine  or  claiming  title  to  vacant  or  un- 
occupied real  estate  may  bring  an  action  against  [4391 
any  person  claiming  an  estate  or  interest  there- 
in adverse  to  him,  for  the  purpose  of  determin- 
ing such  adverse  claim,  and  the  rights  of  the 
ps^es  respectively."  Laws,  Minn.  1878,  p. 
814,  c.  75,  §  2.  The  suit  was  subsequently  re- 
moved bito  the  Circuit  Court  of  the  United 
States. 

The  original  complaint  having  been  ordered 
to  stand  as  a  complaint  in  equity  in  the  circuit 
court,  the  defendant  filed  an  answer  controvert- 
ing aU  of  its  material  allegations,  and,  also,  by 
leave  filed  a  cross  bill,  seeking  a  decree  for  the 
specific  execution  of  a  written  agreement,  which 
was  put  u[)on  record,  and  is  alleged  to  have 
been  made  between  him  and  the  nlaintifls  on 
the  28d  of  December,  1881,  for  ttie  sale  and 
conveyance  by  them  to  him  of  the  lots  in  ques- 
tion.   That  agreement  is  as  follows: 

"Received  at  St.  Paul»  Minn.,  this  2dd  day 
of  December,  1881.  of  David  J.  Hennessey,  of 
Dubuque,  Iowa,  the  sum  of  fifty  dollars  aa 
earnest  and  in  part  payment  of  the  price  of  lots 
four  (4)  and  nine  (9),  in  block  twenty  (20),  of 
Robert  and  Randall's  addition  to  St  Paul, 
Minn.,  which,  as  the  authorized  agent  of  Clara 
Woolworth  and  S.  B.  Woolworth,  her  hus- 
band, of  the  last  named  city  and  State,  I  have 
bargfldned  and  sold  to  the  said  Hennessey  for 
ten  thousand  dollars  to  be  paid,  and  which  the 
said  Hennessey  stipulates  to  pay,  as  follows,  to 
wit:  twenty-five  hundred  dollars,  less  aforesaid 
earnest  money,  on  deliverv  to  the  said  Hennes- 
sev  of  good  warranty  deed  with  full  covenants, 
which  shall  convey  to  the  said  Hennessey  from 
the  said  Woolworths  good,  dear,  and  perfect 
title,  except  as  to  the  notes  and  mortgages  here- 
inafter mentioned,  to  said  property  and  to  all 
improvements  and  appurtenances  tneretmto  be- 
lon^ng;  and  after  the  said  Hennessey  shall  have 
been  furnished  by  the  said  Woolworths  with  a 
complete,  official,  and  certified  abstract  of  title 
to  the  said  property,  which  shall  show  title  in 
them  thereto  aa  uoresaid,  and  nineteen  hun- 
dred dollars  on  or  before  one  year,  and  nineteen 
hundred  dollars  on  or  before  two  years,  and 
nineteen  hundred  dollars  on  or  before  three 
years  from  the  delivery  as  aforesaid  and  the 
giving  to  said  Hennessey  of  possession  of  said  C^40} 
premises  and  the  emoluments,  with  interest  al 
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the  rate  of  seyen  per  centmn  per  annum,  paya- 
ble annually,  except  in  case  of  a  note  taken  up 
before  due,  and  the  three  last  mentioned  sums 
are  to  be  secured  by  mortgage  back  on  the  said 
premises,  and  the  said  Hennessey  is  to  assume, 
from  and  after  the  last  mentioned  date,  and 
from  and  after  that  date  only,  a  certain  note 
and  mortieage  tot  eighteen  hundred  dollars, 
which  plaintiffs  made  August  10, 1880,  and 
running  from  Seth  B.  Woolworth  and  Clara 
Woolworth  to  Edwin  W.  Rloe,  which  said 
mortgage  is  recorded  in  the  office  of  the  i  e^rister 
of  d^dfl  of  said  Ramstiv  County,  in  Book  59^ 
of  mortgages,  on  p.  218,  and  which  the  said 
Hennessey  agrees,  under  and  in  accordance  with 
the  said  stipulations  herein  contained,  and  each 
of  them,  to  pay  when  due. 

"It  18,  moreover,  agreed  that  if  there  are  any 
douds  or  defects  in  the  title  to  the  said  prop- 
erty they  and  each  of  them  shall  be  removed 
and  cured  with  becoming  diligence  by  the  said 
Woolworths;  and  if  not  removable  or  curable 
the  aforesaid  fifty  dollars  is  to  be  refunded  and 
this  contract  to  he  null  and  void,  at  the  option 
of  the  said  Hennessey,  and  to  bo  void,  also,  at 
the  option  of  the  said  Hennessey,  in  the  event 
of  the  neglect  or  failure  on  the  part  of  said 
Woolworths  to  remove  or  cure  the  clouds  or 
defects  which  may  be  on  said  title. 

"P.  T.  Eayakauoh, 
"Affent  of  Clara  Woolworth 
and  8,  B,  Woolworth, 
"David  J.  Hsmnxssbt. 
''Witnesses: 

"H.  A.  Estea. 

"H.  M'Carthy.* 

Replications  to  the  answer  and  cross  bill 
were  filed  by  the  plaintiffs,  and  a  decree  rend- 
ered dismissing  the  cross  bill  ^d  giving  them 
the  relief  asked  bv  the  original  bill  or  com- 
plaint. By  that  ckcree  it  was,  among  other 
thinsa,  adjudged  that  the  instrument  of  De- 
cember 28,  ISbl,  was  not  authorized  by  the 
plaintiffs,  or  either  of  them,  and  was  void;  that 
the  defendant  had  no  right  or  interest  in  said 
[Ml]  lots  in  virtue  of  that  writing.  The  defendant 
and  aU  persons  claiming  under  him  were  en- 
Joined  from  asserting  any  interest  in  the  lots  as 
against  the  title  gs  possession  of  the  plaintiffs  or 
either  of  them. 

It  was  in  proof  that  the  plaintiffs,  under  date 
of  December  8, 1881,  executed  and  delivered 
to  Kananaugh  a  writing  as  follows: 

"St.  Paul,  Dec.  8. 1881. 

'•P.  T.  Eavanaugh:  We  hereby  authorize 
you  to  sell  for  us  lots  4  and  9,  block  20,  Robert 
ft  Randall's  addition  to  St.  Paul,  for  ten  Uious- 
and  dollars  net  to  us. 

"Claba  Woolworth. 

"8.    B.    WoOLWOBTH." 

There  was  some  evidence  tending  to  i^ow 
that  when  Hennessev  purchased  there  was  ex- 
hibited to  him  a  writing  purporting  to  be  ^jnied 
by  the  plaintiffs,  and  which  authorized  Eava- 
naugh to  make  sale  of  these  lots  upon  substan- 
tially the  terms  embodied  in  the  written  agree- 
ment of  December  28,  1881. 

The  lota,  it  should  be  stated,  were  the  prop- 
erty of  Mia.  Woolworthfhaving  been  purchased 
with  her  means. 

Mr,  M«  F.  Morris*  for  appellant 
Mr,  I.  V.  D.  Hea^t  for  respondents: 
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The  finding  of  the  court  below  on  a  contro- 
verted question  of  fact  settled  the  controversy 
and  this  court  will  not  review  the  finding  but 
affirm  the  decree  of  the  circuit. 

Wt9cartY,Dauchy,  8U.  8.  8  Dall.  321(1:619); 
Parker  v.  Phetteplace,  68  U.  S.  1  Wall.  684  (17: 
675);  iMile  v.  Ark.  63  D.  8.  22  How.  193  (16: 
306);  Alviw  V.  U,  8.  75  U.  8. 8  Wall.  387  (19: 
305);  ffarrea  v,  Beall,  84  U.  8.  17  Wall.  590 
(21: 692). 

The  option  clause  in  the  Kavanaugh  contract 
rendered  the  whole  contract  void,  as  it  was  a 
material  variation  from  the  Pioneer  Press  draft 

Maekev  v.  AmeSt  31  Mion.  103. 

Even  u  the  Kavanaugh  contract  was  valid, 
specific  performance  will  not  be  granted. 

Weatneiford  v.  James,  2  Ala.  170;  Drake  ▼. 
Barton,  18  Minn.  462;  Barton  v.  Drake,  21 
Minn.  299;  Waterman,  Spec.  Perf.  |§  125,  395. 

The  relief  asked  is  for  the  sound  discretion 
of  tbe  court  and  not  a  matter  of  course;  and 
the  court  will  hear  oral  testimony  to  show  that 
a  written  agreement  is  unfair  and  does  not  ex- 
press the  real  intent  of  tbe  parties. 

1  8tory,  Eq.  Jur.  §  770;  Waterman,  Spec. 
Perf.  §§  152, 158,  159. 162.  169,  176,  239;  Hep- 
burn  V.  Dunlop  (note  D),  1  Wheat.  179  (4: 65); 
Williams  v.  WiUiame,  50  Wis.  316;  Bowman  v. 
IriXM,  2  Bibb,  78;  Maynard  v.  Brown,  41  Mich, 
298,  2  N.  W.  Rep.  30;  McMurtrie  v.  BennetU, 
Harr.  Ch.  (Mich.)  124:  Chambers  v.  Livermore, 
15  Mich.  381  and  note  1;  ClitTierall  v.  Ogilvie,  1 
Desauss.  Eq.  250  and  note;  Seymour  y,  Delaney, 
3  Cow.  445;  Brashier  v.  Orats,  19  U.  8. 6  Wheat 
528  (5: 322);  Pratt  v.  OarroU,  12  U.  8. 8  Cranch, 
471  (3: 627);  Edwards  v.  Atkinson,  14  Tex.  873; 
Merritt  v.  Brown,  19  N.  J.  Eq.  286. 

The  defendant  must  seek  his  remedy  in  an 
action  at  law  in  damages. 

McClaneY.  White,  5  Minn.  ITS. 

Spedflc  performance  will  not  be  decreed  un- 
less the  party  seeking  relief  has  in  good  faith 
complied  with  the  terms. 

Breekenridge  v.  Clinkinbeard,  2  Litt.  (Ky.) 

127. 
Kor  where  the  party  seekinsr  relief  is  in  fault 
Taylor  v.  Longw(Mrth,  39  U .  8. 14  Pet  172  (10: 

405);  Molgate  v.  Eaton,  116  IT.  8. 88  (29: 538). 

Mr,  Justice  Harlan  delivered  the  opinion  of 
the  court: 

It  is  not  claimed,  as  it  could  not  well  be»that 
the  writine  executed  by  plaintiffs  on  Decem- 
ber 8,  1881,  invested  Kavanaugh  with  authori- 
ty to  assent,  on  behalf  of  the  appellees,  to  the 
terms  contained  in  the  agreement  of  December 
23, 1881.  Authority  to  sell  the  lota  for  "$10, 
000  net"  to  the  plaintiffs  was  not  authority 
to  impose  upon  them  the  burdensome  condi- 
tions embodied  in  the  last  writing.  Besides,  it 
is  clear  from  the  evidence  that  Hennessey  de- 
clined to  enter  upon  negotiations  for  the  lots 
unless  Eavanaugn  obtained  from  the  appellees 
some  writing  conferring  upon  him,  as  their 
agent,  larger  jwwers  than  were  given  by  the 
writing  of  December  8,  1881.  The  controUhig 
question,  therefore,  as  the  court  below  proper- 
ly said,  was  whether  the  appellees  invested 
Kavanaugh  with  authority  to  make  sale  of  the 

Eroperty  upon  the  terms  set  forth  in  the  writ- 
Iff  of  December  23. 1881. 
It  may  be  conceded,  for  the  purposes  of  the 
present  case,  that  in  executing  that  writing 
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EaYaDaugb  did  not  exceed  the  authority  given 
him  by  Wool  worth,  and  that  the  latter  gave 
Hennessey  to  understand  that  he  assented  to  a 
sale  on  the  terms  contained  in  it  But  the  hus- 
band did  not  own  the  property,  and  his  assent 
alone  was  insufficient  to  pass  the  title  of  the 
wife.  Laws  Minn.,  p.  769,  c.  69,  g|  2  and  4 
Under  any,  even  the  most  liberal,  interpreta- 
tion of  the  local  statutes  relating  to  the  con- 
tracts of  married  women  for  the  sale  of  their 
real  property,  the  appeUant  could  not  have  a 
specific  performance  of  the  agreement  of  De- 
cember 28,  1881,  unless  it  was  satisfactorily 
shown  that  Mrs.  Woolworth,  in  some  legal 
form,  authorized  its  execution  by  Kavanaugh 
on  her  behalf.  We  are  of  opinion  that  a  case 
is  not  made  which  would  justify  a  decree  in 
plaintiff's  favor  on  the  cross  bill.  Specific  per- 
lormance  is  not  of  absolute  right.  It  rests  en- 
tirely in  judicial  discretion,  exercised,  it  is  true, 
according  to  the  settled  principles  of  equity, 
and  not  arbitrarily  or  capriciously,  yet  always 
with  reference  to  the  facts  of  the  particular 
case.  WiUard  v.  Tayloe,  76  U.  8.  8  Wall.  557, 
567  [19:501,  SOi'hButland  Marble  Co.  v.  Rip- 
ley, 77  U.  S.  10  WaU.  839.  857  [19: 955,  961]: 
1  Story,  Eq.  §  742;  Seymour  v.  Delancey,  6 
Johns.  Ch.  222,  224.*  The  question  in  cases 
of  specific  performance,  I/n'a  Eldon  said,  is 
not  what  the  court  must  do,  but  what,  under 
the  circumstances,  it  may  do,  in  the  exercise 
of  its  discretion  to  grant  or  withhold  relief 
of  that  character.  White  v.  Damon,  7  Ves.  80, 
85;  Raddiffe  v.  Warrington,  12  Ves.  826,  881, 

It  should  never  be  granted  unless  the  terms 
of  the  agreement  sought  to  be  enforced  are 
clearly  proved,  or,  where  it  is  left  in  doubt 
whether  the  party  against  whom  relief  is  asked 
in  fact  made  such  an  agreement.  Cdson  v. 
Thompaon,  15  U.  8.  2  Wheat.  886,  841  [4:  258, 
265];  Carr  v.  Dutal,  89  U.  8.  14  Pet.  77,  88 
[10:861.  868J;  Huddleston  v.  Briscoe,  11  Ves. 
688,  591;  Lane  v.  McLaughlin.  14  Minn.  78; 
Waters  v.  Howard,  1  Md.  Ch.  112.  116.  That 
Mrs.  Woolworth  united  with  her  husband  in 
the  writing  of  December  8, 1881,  is  clearly  es- 
tablished. But  that  she  ever  signed  anv  other 
writing  relating  to  the  sale  of  the  lots  m  ques- 
tion, or  authorized  or  directed  her  husband,  or 
Eavanaugb.  or  anyone  else,  to  sell  the  lots  up- 
on the  terms  embodied  in  the  writing  of  De- 
cember 23,  or  that  she  approved  or  ratified  a 
sale  to  Hennessey  upon  such  terms,  is,  to  say 
the  least,  very  doubtful  under  the  conflicting 
evidence  in  this  cause.  The  circuit  court  did 
not,  therefore,  err  in  refusing  specific  perform- 
ance and  dismissing  the  cross  bill.  And  as  the 
agreement  of  December  28,  1881,  was  not 
shown  to  be  the  contract  of  Mrs.  Woolworth, 
the  appellees  were  entitled  to  such  a  decree  as 
was  rendered  on  tbe  original  bill. 

The  decree  of  the  Circuit  Court  is  affirmed. 


W.  M.  QUIMBY  ETAL.,  Plffa,  in  Err,, 

J.  SCOTT  BOYD.  Jr.,  kt  al. 

(See  8.  C.  Reporter's  ed.  488.  489.) 

State  judgment — what  errors  revietcable, 

*8ee  editorial  note.  Lawyers'  edition.    [Ed.] 
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1.  Where,  In  a  writ  of  error  to  a  Judgment  of  tbm 
fapreme  court  of  a  State,  rendered  on  a  verdioi  for 
tbe  recovery  of  a  miolnff  olaim.  it  does  not  appear 
that,  in  the  state  court,  the  faoi  that  ttie  claim  of 
plaintiffs  followed  in  its  length  the  general  ooune 
of  the  vein,  or  that  the  aide  unee  were  parallel  with 
and  the  end  lines  at  right  angles  to  the  vein,  waa 
drawn  in  question,  it  is  too  late  to  do  so  here  as  tha 
basis  of  Jurisdiction. 

2,  Alleged  errorsof  the  state  court  whi^  involve 
questions  either  of  fact  or  of  state,  and  not  of  fed- 
eral law,  are  not  reviewable  here  on  writ  of  error. 

[No.  1211. 
Submitted  2fof>.  19, 1888.  Bedded  Nov,  26, 1888. 


IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Colorado,  to  review  a  judraient  of  that 
Court  affirming  a  judgment  in  the  State  Dis- 
trict Court  for  the  recovery  of  a  certain  lode 
and  mining  claim. 

On  motion  to  dismiss.     Granted, 

The  facts  are  stated  in  the  opinion. 

4fr.  Georg^e  A,  King^,  for  defendants  in 
error,  in  supx)ort  of  the  motion: 

The  auction  whether  the  notice  of  the  loca- 
tion of -The  claim  contained  a  sufficient  descrip- 
tion, by  reference  to  natural  objects  and  -per- 
manent  and  well  known  monuments,  to  identi- 
fy the  same  presented  a  mere  question  of  fact, 
and  not  one  of  law,  and  was,  tiierefore,  not 
reviewable. 

Eilers  ^^ Boatman,  111  U.  8.856(28:  454). 

That  this  question  was  not  raised  below, 
either  in  the  trial  court  or  the  supreme  court 
of  the  State,  is  a  sufficient  ground  for  dismiss- 
ing the  writ  of  error. 

Susquehanna  Boom  Co,y.  West  Branch  Boom 
Co,  110  U.  8.  57  (28:  69);  Simmerman  v.  Neb. 
116U.  8.  54(20:685). 

Where  the  only  questions  to  be  litigated  in 
suits  to  determine  the  right  to  mining  claims 
are  as  to  what  are  the  local  laws,  rules,  regula- 
tions and  customs  by  which  the  rights  of  the 
garties  are  governed,  and  whether  the  parties 
ave  conformed  to  such  local  laws  and  customs, 
the  Courts  of  the  United  States  have  no  Juris- 
diction. 

Trafton  v.  Nougues,  4  Sawy.  178. 

The  same  objection  holds  good  to  the  Juris- 
diction of  this  court  to  re-examine  questions  of 
that  character  by  writ  of  error  to  a  state  court 
under  section  7()9  of  the  Revised  Statutes. 

Eomie  v.  Casanova,  91  U.  8.  879  (28:  874); 
McStay  v.  Friedman,  92  U.  8.  728  (28:  767); 
Eoadley  v.  San  Frandseo,  94  U.  8.  4  (24:  84). 

To  authorize  a  review  by  this  court  of  the 
Judgment  of  a  state  court  on  writ  of  error,  sec- 
tion 709  of  the  Revised  Statutes  requires  that 
the  decision  of  the  state  court  shall  have  been 
against  the  title,  right,  privile^  or  immunity 
set  up  tmder  the  laws  of  the  United  States. 

Byan  v.  Thomas,  71  U.  8.  4  Wall.  603  (18: 
460). 

The  reference  to  the  tree  as  a  proper  natural 
object  to  identify  the  claim,  coupled  with  tbe 
reference  to  the  mountain  peak,  constitutes  a 
clear  and  sufficient  description  under  the  re- 
quirements of  section  2324. 

Glacier  Mountain  Silver  Mining  Co.  v.  IFit 
lis,  127  U.  8.  471  {ante,  172);  Meyers  v.  Far- 
quharson,  46  CaL  190. 

No  question  was  raised  in  the  state  court  bat 
what  the  location  of  the  defendants  in  error 
followed  in  its  length  the  general  course  of  the 
vein,  and  that  the  side  lines  tibereof  were  sub- 
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staodally  parallel  with,  and  the  end  lines  at 
right  angles  to,  the  vein. 

Flagtiaff  Bilter  Mining  Co.  v.  Tarbet,  08  U. 
6.  468  (25:  258). 

(No  counsel  appeared  in  opposition.) 

Mr.  OhUfJutiioe  Fuller  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  a  Judgment  of  the 
Supreme  Court  of  Colorado,  in  amrmance  of  a 
ludffment  rendered  on  a  verdict  in  favor  of  de- 
leodantfl  In  error  in  the  District  Court  of  El 
Paso  County,  in  that  titate.  against  plaintifib 
in  error,  for  the  recovery  of  a  certain  lode  and 
mining  claim  known  as  the  Paymaster  Lode, 
situated  in  the  Monarch  Mining  District  hi 
Chaffee  Countv,  Colorado,  which  defendants 
in  error  allegea  had  been  duly  located  under 
the  Mining  Laws  of  the  United  States  by  one 
Shepherd,  ^m  whom  they  purchased,  and 
upon  which  plaintiffs  in  error  had,  as;  they 
averred,  unlawfully  entered. 

The  errors  assigned  are  that  the  court  erred 
in  holding  the  record  to  liave  sufficiently  iden- 
tified Ibe  mining  claim  of  defendants  in  error: 
that  the  record  of  such  claim,  "three  hundred 
feet  wide  by  fifteen  hundred  feet  in  length, 
was  valid  without  reference  to  the  vein  or  its 
relative  position  to  the  boundaries;"  that  the 
original  location  in  marking  the  boundaries  of 
the  claim  might,  in  that  mining  district, 
"where  claims  were  limited  to  one  hundred 
and  fifty  feet  on  each  side  of  the  center  of  the 
vein,  take  thirty-three  feet  on  one  side  and 
[489]  make  up  for  the  deficiency  by  taking  two  hun- 
dred and  sixty-seven  feet  on  the  oUier  side;" 
that  the  annual  labor  performed  by  defendants 
in  error  on  their  alleged  claim  for  the  year  1880 
"should  not  be  measured  by  its  actual  value 
wben  done,  but  by  a  speculative  value  in  ad- 
vance;" that  judgment  should  have  been  dven 
for  plaintiffs  in  error,  and  not  for  defenaants 
In  error. 

We  do  not  find  that  in  the  trial  court  or  in 
the  supreme  court  of  the  State  the  fact  that 
the  claim  of  plaintiffs  below  followed  in  its 
lengUi  the  general  course  of  the  vein,  or  that 
the  side  lines  were  substantially  parallel  with, 
and  the  end  lines  at  right  angles  to.  the  vein, 
was  drawn  in  question;  and  it  is  therefore  too 
late  to  do  so  here  as  the  basis  of  Jurisdiction; 
and  in  our  view  the  other  alleged  errors  in- 
volved questions  either  of  fact  or  of  state  and 
not  of  federal  law. 

The  motion  to  dismiss  the  writ  of  error  is 
therefore  sustained. 

Writ  of  error  diimined. 


[426]  THE  FIRE  INSURANCE  ASSOCIATION 

(Limited),  Plff.  in  Err., 

JOHN  W.  WICKHAM,  Jr.,  kt  al. 

<See  &  a  Reporter's  ed.  42^^36,) 

Qtiettion  eerHfled—one  of  law  onlff—not  embrace 
iehole  ea$e    questiom  ae  to  ooidanee. 

L  The  ouestlon  oertiftod  to  this  court  upon  a  dlf- 
ferenoe  ox  opinion  between  the  judges  oi  the  cir- 


•olt  court  must  be  a  distinct  point  or  proposition 
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of  law,  clearly  stated,  so  that  It  can  be  definitely 
answered,  without  regard  to  the  other  issues  of  law 
or  fact  in  the  case. 

2,  It  must  be  a  question  of  law  only,  and  not  a 
question  of  fact  or  of  mixed  law  and  xact;  it  must 
not  involve  or  imply  a  conclusion  or  judsrment  up- 
on the  weight  or  eifeot  of  testimony  or  facts  ad- 
duced in  the  cause,  as,  for  example,  a  question  of 
fraud. 

a.  It  must  not  embrace  the  whole  case,  even  when 
its  decision  turns  upon  matters  of  law  only;  and 
even  though  it  be  split  up  into  the  form  or^  ques- 
tions. 

i.  A  question,  which  asks  this  court  to  decide 
whether  upon  all  the  evidence  in  the  case  the  de- 
fendant was  entitled  to  a  verdict,  cannot  be  prop- 
erly certified  to  this  court. 

0.  The  question  whether  parol  evidence  may  or 
may  not  he  introduced  to  explain  such  documents 
as  those  which  were  given  in  evidenoe  by  the  de- 
fendant presents  a  single  point  of  law,  the  docu- 
ments being  of  the  same  general  character  and  of- 
fered to  prove  the  same  fact. 

[No.  1083.1 
Submitted  Nw.  19, 1888.  DeddedNot.  26, 1888. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michi/ran, 
to  review  a  Judgment  upon  a  policy  of  insur- 
ance. 

On  motion  to  dismiss.    Denied. 

The  facts  are  stated  in  the  opinion. 

MesiTB,  F.  H.  Canfleld  and  H  H.  Swan,  for 
defendants  in  error,  in  support  of  motion: 

This  court  cannot  determine  whether  the  de- 
fendant was  entitled  to  a  verdict  under  the  facts 
set  forth,  or  whether  the  parol  evidence  was 
admissible  on  the  facts  stated  in  the  record, 
when  the  record  contains  no  finding  of  facts, 
but  only  a  statement  of  the  evidence  offered  by 
each  party. 

JetoeU  v.  Knight,  138  IT.  8.  426  (81: 190). 

As  the  case  was  tried  by  a  Jury^  the  Jury 
alone  could  make  a  yalid  fmding  of  facts  for 
any  purpose. 

Iktniele  y.  Ohieago  d  B.  L  R  Cd.TO  U.  S.  8 
Wall.  367  (18:  338). 

The  case  is  not  such  a  one  as  this  court  can 
consider  upon  a  certificate  of  division  of  opin- 
ion. 

State  Bank  y.  J^,  Louie  Bail  Faetenino  (Jo. 
133  U.  8.  31  (80: 1131);  Ea/rrie  y.  WlioU,  fe  U. 
8.  10  Pet.  35  (9:  888);  U.  8.  v.  Br^e,  46  U.  8. 
5  How.  308  (13: 119);  yeemith  y.  Sheldon,  47  U. 
8.  6  How.  41  (13: 885);  Watenrille  v.  VanSlvke, 
116  U.  8.  699  (39:  773);  Wittiomenort  Bank  t. 
Knapp,  119  U.  8.  857  (80:  446);  Baylier.Trap- 
lera  Ins.  Oo.  118  U.  8.  816  (38:  989). 

The  lec^al  effect  to  be  given  the  receipts,  and 
to  Exhibit  Q  Q.  whether  they  were  intended  as 
a  compromise  of  the  claim  for  saving  the  vessel, 
and  whether  there  was  any  consideration,  was 
a  mixed  question  of  law  and  fact  for  the  court 
and  jury,  to  be  determined  from  all  the  facts 
and  circumstances;  and  the  admissibility  of  the 
testimony  referred  to  in  the  first  question  cer- 
tified necessarily  embraces  the  whole  case,  and 
is  not  a  pure  question  of  law. 

West  y.  Smith,  101  U.  8.  368.  370  (35:  809, 
813);  Barreda  y.  Sihbee,  63  U.  8.  31  How.  168 
(16:  98);  V.  S.  v.  Oity  Bank,  60  U.  8.  19  How. 
885  (15: 662);  Mobile  df  M.  B.  Co.  y.  Jurey,  111 
U.  8.  584  (28:  537). 

The  question  certified  embraces  the  entire 
case. 

Wdtertille  y.  Van  Slyke,  116  U.  8.  699  (29: 
772);  Cal.  A.  8.  Paving  Go.  y.  Molitor,  118  U. 
8.  609  (38: 1106);  Weeth  y.  N.  E.  Mortff.  Co.  106 
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U.  8.  605  (27:  99);  EnJUld  v.  Jordan,  119  U.  8. 
680  (80:  528);  WiUon  v.  Bamum,  49  U.  8.  8 
How.  258  (12:  1070);  Webster  v.  Cooper,  51  U. 
8. 10  How.  54  (18: 825);  Dennietoun  v.  SUwart, 
59  U.'8.  18  How.  565  (15:  489). 

The  record  does  not  show  that  a  disagree- 
ment of  opinion  actually  existed  between  the 
Judges. 

CoUrrado  Cent.  R  Co,  ▼.  White,  101  U.  8.  98 
(25:  860):  Webster  v.  Cooper,  51  U.  8.  10  How. 
54  (18:  825). 

The  mere  fact  of  payment  of  the  flre  loss  be- 
fore due  is  no  consideration  for  the  discharge 
of  the  salvage  claims. 

PhUpot  V.  Qruninger,  81  U.  8.  14  Wall.  577 
(20: 744);  Ellis  v.  Clark,  110  Mass.  889.  892. 

The  rule  which  excludes  p£u*o1  testimony  to 
contradict  or  vary  a  written  instrument  does 
not  forbid  an  inquiry  into  the  object  of  the  par- 
ties in  executing  and  receiving  the  instrument. 

Bnck  V.  Br^,  98  U.  8.  516  (25:  256);  Hot- 
Hs  V.  Rickett,  4  Hurl.  &  N.  1;  MobiU  <k  M.  R. 
Co.  V.  Jurey,  111  U.  8.  591  (28:  530). 

Before  this  rule  can  be  applied  the  contract 
in  writing  must  be  shown  to  be  the  contract  of 
the  narties 

Whart.  Ev,  g  927;  Wake  v.  Harrop,  6  Hurl. 
&  N.  775;  Pym  v.  CarnxMl,  6  El.  <&  BL  870; 
Batis  V.  Jon^,  17  0.  B.  625;  Pollock,  Cont 
440;  (hiardhause  v.  Blackburn,  L.  R  1  P.  & 
D.  115. 

If  there  is  doubt  as  to  interpretation  of  the 
phrase  loss  and  damage  by  fire,  the  oral  testi- 
mony was  competent  to  apply  the  writing  to 
their  subject  matter. 

Bradley  v.  Washington,  A.  d  G.  8.  Packet  Co. 
88  U.  8.  18  Pet  89  (10:  72);  U.  8.  y.  Peck,  102 
U.  8.  64  (26: 46);  Barreda  v.  SilOee,  62  U.  8. 
21  How.  146  (16:  86);  U.  8.  v.  City  Bank,  60 
U.  8.  19  How.  885  (15:  662). 

Messrs.  C.  I.  Walker  and  F.  A*  Baker, 
for  plaintiH  in  error,  In  opposition: 

A  written  contract  cannot  be  varied  by  parol 
testimony. 

1  Greenl.  Br.  gg  975,  281;  2  Whart.  Ev. 
g  920;  2  Pars.  CJont.  585;  Corse  v.  Peck,  8  Cent. 
Rep.  671, 102  N.  Y.  515:  Brick  v.  Brick,  98  U. 
8.  514  (25:  256);  Bqfflnger  v.  Tuyes,  120  U.  8. 
205  (80: 651);  8mier  r. Atlantic  Mut  F.  dbM.  Ins. 
Co.  120  Mass.  267;  Carr  v.  H^ys.  9  West  Rep. 
188, 110  Ind.  414;  Carpenter  v.  Jamison,  6  Mo. 
App.  216;  Kansas  City  d  0.  R.  Co.  v.  Jtdicks, 
80Kans.288. 

8imple  receipts  for  money  may  be  contra- 
dicted by  parol 

2  Pais.  Cont  555;  1  Greenl  Ev.  g  805;  Coon 
▼.  Knap,  8  N.  Y..402;  Bgleston  v.  KnXckerbacker, 
6  Barb.  466. 

The  amount  having  been  paid  fifty-five  days 
in  advance  of  its  being  due  is  a  good  consider- 
ation for  the  agreement 

2  Pars.  Cont  618,  619;  Smith  v.  Brown,  8 
Hawks,  580;  Brooks  v.  White,  8  Met  288;  2 
Greenl.  Ev.  28. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  case  comes  here  by  writ  of  error  and  a 
certificate  of  division  of  opinion  of  the  Judges 
of  the  Circuit  Court.  The  action  was  brought 
upon  a  policy  of  insurance  against  fire  to  re- 
cover damages  occasioned  by  the  burning  of 
the  propeller  8t.  Paul,  of  which  the  plaintifts 
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below,  the  defendants  in  error,  were  the  own*  1427] 
era.  The  vessel  was  insured  aniinst  fire  in  ten 
companies,  including  the  plaintiff  in  error* 
which  issued  two  policies  amounting  together 
to  $5,000.  The  8t  Paul  first  took  fire  at  I>e> 
tour,  where  tiie  River  8t.  Mary  enters  Lake 
Huron,  and  had  to  be  scuttled  and  sunk.  8he 
was  then  raised,  and  taken  to  Detroit  for  re- 
pairs. There  she  took  fire  a  second  time,  and 
had  to  be  again  sunk.  The  mere  injurv  to  the 
vessel  was  settled  and  paid  for  bv  the  msurers 
before  it  was  due  by  the  terms  of  the  policies. 
The  plaintiffs  contend  that  the  expense  of 
raisinc  and  saving  the  vessel  was  not  included 
in  th&  settlement,  but  was  left  for  future  ad> 
Justment,  and  this  suit  was  brought  to  recover 
that  part  of  the  loss.  8imi1ar  suits  were  brought 
against  tlie  other  companies,  all  of  which  were, 
by  agreement,  to  abide  the  event  of  this.  The 
defendants  in  error  had  a  verdict  and  recovered 
judgment  for  (2,297.65,  which  would  not  have 
been  sufficient  to  give  this  court  jurisdiction 
but  for  the  difference  of  opinion  between  the 
judges.  Tliat  difference  arose  on  the  trial  as 
will  appear  by  the  following  statement  of  the 
case: 

It  appeared  in  evidence  that  the  first  fire,  at 
Detour,  occurred  on  the  10th  of  November, 
1888,  and  the  second,  at  Detroit,  on  the  24th  ox 
the  same  month  whilst  the  cargo  was  being  un* 
laden  in  order  to  make  the  necessary  re^rs. 
In  both  cases  the  vessel  was  sunk  for  t^e  purpose 
of  savinff  her  and  her  cargo,  and  raised  again 
at  consiaerable  expense.  On  the  15th  of  De- 
cember, 18^,  a  written  agreement  was  entered 
into  between  the  plaintiffs  and  the  adjusting 
agents  of  the  several  insurance  companies,  for 
the  purpose  of  adjusting  the  amount  of  loss 
caused  by  the  fires  to  the  huU,  tackle,  awnings, 
apparel,  furniture,  engine  and  boiler  conneo- 
Uons  and  appurtenances  thereto  belonging;  by 
which  agreement  certain  arbitrators  were  ap- 
pointed to  make  such  adjustment  without  ref- 
erence to  any  other  question  or  matter  of  differ- 
ence within  the  terms  and  condition  of  the 
insurance,  and  of  binding  effect  onlv  as  far  as 
regards  the  actual  cash  value  of,  or  damage  to, 
such  property  covered  by  the  policies.  The 
adjustment  under  this  agreement  was  com- 
pleted December  26, 1888,  showing  a  loss  of 
$15,864.78,  the  proportion  doe  by  the  plaintiffs 
in  error  being  11,920.60.  The  adjusting  agent  14281 
sent  proofs  of  the  loss  to  the  companies  witli 
the  following  letter  to  each,  viz.: 

"Buffalo,  January  Wh,  ISSX. 
'*Oentliemen:  I  enclose  herewith  proofs^ 
Jno.  W.  Wickham,  Jr.,  managing  owner,  for 
loss  and  damage  prop.  St  Paiu,  which  I  trust 
will  be  found  satisfactory: 

The  claim  as  made  covers  only  the  loss 
and  damage  by  fire  and  water,  as  per 
agreement,  on  the  tackle,  awnings, 
apparel,  furniture,  etc,  of (1,785.08 

Ana  the  appraisers'  award  on  hull,  en- 
gines, mach'y,  etc.,  of 18,629.70 

"Aggregating  in  an (15,864.78 

"  The  assured  will  make  furUier  claims  for 

expenses  of  raising  the  propeller,  and  is  now 

preparing  the  statement  of  such  expenses  te 

submit  with  his  subsequent  claim. 

'•Yours  Truly,      W.  D.  Aixmr.  A^ut^.'' 
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At  tbe  trill  h  was  admitted  Uiat  the  cost  of 
raiiiog  and  uvlng  the  veesel  waa  apwanU  of 
IIG.OW.  The  pUIntlfb  admitted  that  they  had 
been  paid  the  cost  of  repairing  the  vessel  as 
Kl  forth  in  the  proofs  of  loo*  prepared  sod 
forwBided  to  the  companies  ai  afoienfd,  bat 
chimed  that  they  had  not  been  paid  an;  p«rt 
of  the  casta  (tf  raising  and  eaviog  the  veaael; 
that  beforethecommeDcementot  this  snlt  ther 
demanded  pavmait  thereof,  which  was  refused, 
Uk  Inaurera  oenylnK  liability  therefor,  and  tbe 
nme  remains  unpaid. 

The  defendants  claimed  that  the  payment  of 
tbe  costs  of  said  repairs  was  made  b;  way  of 
accord  and  satisfaction  of  the  plaintiffs'  entire 
claim,  and  offered  in  evidence  the  following 
lecdpta: 

•'$1,344.42  jAiiUAnTlO,1884. 

"Benived  from  the  Flie  Insurance  AaEocia- 
tlon  of  London,  England,  thirteen  hundred  and 
fortj-four  -M;  dollars,  it  being  in  full  of  all 
claims  and  demands  for  loss  or  damage  by  flre 
which  c>ccurTed  on  the  10th  and  24Ui  days  of 
I  November,  1883,  to  property  Insured  by  policy 
No.  108,617,  Buffalo,  New  York,  agency,  and 
in  cooaidentlon  of  said  payments  uld  policy 
la  hereby  canceled  and  surrendered  tn  said  com- 
pany, and  all  funher  claims  by  virtue  of  said 
pol^  forever  waived. 

"(Signed)    JoH»  W.  Wioksaic,  Jb., 

Managing  Oiatitr. 
W.  B.  CousTOOK 
Per  WiOKHAH." 


"Jamuabt  It^TH,  1884. 
"In  conslderatioii  of  four^  dollars,  return 
premium,  the  receipt  of  whicti  is  hereby  ac- 
Knowledged,  this  policy  is  canceled  and  aurren- 
dered  to  tbe  Fire  Insurance  Associaiioii  (Lim- 
ited) of  England. 

"(Signed)  John  W.  Wiokhak,  Jb., 

Managing  Otentr. 
W.  B.  CoiisTOCK, 
Per  WiOKSAH,  Jb." 


And  like  receipts,  all  or  the  same  date  except 
two,  which  were  a  few  days  later,  were  given 
to  tbe  other  companies  concerned  all  of  which 
were  ^ven  in  evidence  by  the  defendants. 

The  defendant  also  cave  in  evidence  the  fol- 
lowing paper  eigne ' 
Siliit3tQQ.vU.: 

New  Tobs,  Janwarr  IBtli,  1884. 
"Hds  Is  to  certify  that  the  loss  and  damage 
by  flre  which  occurred  on  the  asd  day  of  No- 
vember, 1888,  to  tbe  steamer  St.  Paul,  1*  this 
day  adjusted  for  the  sum  of  Qftern  thousand 
three  hundred  and  sixty-four  and  iVtr  dollars 
(915,894.78),  payable  without  discount  upon 
presentation  of  the  policies  to  the  several  com- 
panies intereated  by  tbe  assured,  and  appor- 
tioned among  the  several  companies  as  follows, 
via.: 

inv.s. 


InsurM  Vajw 

.    VXD  to  SJHTO-Fald. 

*".  sjm  00  i,su  le-paid. 

^    T,OODOa  1,688  M-Patd. 
.  LWOCO      Gnifr-Pald. 

..  tjmoa    an  ao- will  remit 
.  1,600  00     taotn-paidi.u.'M 


Oprman,  of  Fa... 
Preacott     Insur- 


Qroenirioh,oi  Hew 


z,oooai 


7B8  M-Pald  1,  IB,  'H 


•10,000  00    9llt,8HTS 

"(Signed)      Jomi  W.  Wioxbau,  Jb. 
Manaffing  mentr 

W.  B,  COMSTOCK. 

Per  JOHK  W.  WlOKHAH,  Jx, 
"JoHK  K.  Oakt,et, 
J.  S.  Wbllmah, 

OommHtet," 
Tbe  comt  held  (bat  If  tlie«  docuraenta  wero 
auffldent  evidence  of  an  Intent  to  compromlie 
and  settle  the  expense  of  raldng  and  saving 
the  propeller,  although  tbe  amonnt  paid  waa 
only  that  of  the  injury  to  tbe  proper^,  yet  the 


it  waa  dne,  was  a  sufQclent  consideration  for 
such  compromise. 

The  defendaot  having  rested,  the  plaintiSs, 
In  rebuttal,  offered  evidenoe  tending  to  show 
that  In  January,  1884.  the  said  WlcUiam  wmt 
to  New  York;  and  that  on  the  l&th  of  that 
month,  the  day  on  which  the  receipts  given  tiy 
him  to  the  insurance  companiea,  and  the  paper 
marked  QQ  were  dated  and  signed,  and  befon 
they  were  signed,  be,  the  said  Wickham,  had 
an  Interview  with  Oakley  and  Wellman,  tha 
committee  of  the  insurance  companies  wbo 
signed  tbe  last  named  paper,  and  also  evidence 
qf  certain  communications  between  said  com- 
mittee and  Wickham  in  that  interview,  wbich 
showed,  or  tended  to  show,  that  the  said  rfr 
ceipts  and  said  paper  QQ  were  not  intended  to 
refer  to  or  embrace  the  claim  of  the  plainttfli 
for  raising  and  saving  said  vessel,  but  only  tbe 
claim  for  tbe  damages  spedally  Included  In  the 
adjustment  made  by  the  arbitrators  before  mea- 


of  January  19,  Exhibit  QQ,  upon 
the  ground  that  such  evidence  was  not  admte- 
■ible  in  the  absence  of  fraud,  mlsrepreeent^ 
tion  and  mistake.  These  objectimu  were  ovei^ 
ruled  by  the  presiding  judge,  and  the  evidenco 
vraa  received  and  submitted  to  the  juir.  This 
is  one  of  the  points  on  which  the  judges  dif- 
fered in  opinion.    They  state  the  question  aa 


follows:  "On  the  facts  staled  tn  the  fotegoinz 
record,  waa  tbe  parol  testimony  offered  In  evf 
dence  bv  tbe  plaintiffs  sdmissible  to  vary  and 


contradict  the  certificate  of  January  IB,  1884, 
Eibibii  QQ,  and  the  reccipu  and  drafU  br- 
Inbefore  set  forthT" 
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Tbe  eyidence  offered  bv  tbe plaintiffs  bayio? 
been  given  to  tbe  jury,  tbe  defendants  offered 
evidence  tending  to  contradict  tbe  same,  and 
to  sbow  tbat  tbe  wbole  matter  arising?  out  of 
tbe  loss  was  intended  to  be  compromised  and 
settled,  by  wbat  took  place  between  tbe  parties 
on  tbe  19tb  of  January,  1884. 

Tbere  was  no  evidence  tbat  said  agreement 
of  January  19,  Ezbibit  QQ,  and  tbe  several 
receipts  and  discbarges  executed  by  tbe  plaint- 
iffs, were  obtained  by  any  fraud  or  misrepre- 
sentation of  tbe  defendants  or  tbeir  agents. 

After  tbe  evidence  was  closed  tbe  defendant 
requested  tbe  court  to  cbarge  tbe  jury  tbat  tbe 
defendant  was  entitled  to  a  verdict.  On  tbis 
point  tbe  judges  wbo  tried  tbe  cause  were  also 
aivided  in  opinion,  tbe  presiding  judge  being 
of  opinion  tbat  tbe  request  sboula  notuegrant- 
ed;  and  tbis  is  tbe  second  question  certified  to 
tbis  court  for  its  decision. 

Tbe  defendant  in  error  now  moves  to  dismiss 
tbe  writ  of  error,  mainly  on  tbe  ground  tbat 
tbe  questions  certified  are  not  distinct  points 
of  law  wbicb  can  be  properly  ceitified  to  tbis 
court  upon  a  difference  of  opmion  between  tbe 
Judges  of  tbe  Circuit  Court. 

Tbis  subject  bas  been  so  often  and  so  recent- 
ly discussed  by  tbis  court,  tbat  it  is  bardlv  nec- 
essary to  do  more  tban  to  state  tbe  conclusion 
tbat  must  be  drawn  from  tbe  case  as  presented 
Tbe  law  is  so  clearly  stated,  and  tbe  cases  are 
so  fully  cited  by  Mr,  Justice  Gray  in  tbe  recent 
case  of  JetceU  v.  Kniaht,  123  U.  S.  426  [31: 
190],  tbat  notbing  furtber  need  be  said,  it  is 
tbere  laid  down,  first  tbat  tbe  question  certified 
"must  be  a  distinct  point  or  proposition  of  law, 
clearly  stated,  so  tbat  it  can  be  definitely  an- 
swered, witbout  regard  to  otber  issues  of  law 
or  fact  in  tbe  case;  secondly,  it  must  be  a  ques- 
tion of  law  only,  and  not  a  question  of  fact,  or 
of  mixed  law  and  fact;  bence,  it  must  not  in- 
volve or  imply  a  conclusion  or  judgment  upon 
tbe  weigbt  or  effect  of  testimony  or  facts  ad- 
duced in  tbe  cause — as,  for  example,  a  question 
of  fraud,  wbicb  is  necessarily  comi)ounded  of 
fact  and  of  law;  tbirdly,  it  must  not  embrace 
tbe  wbole  case,  even  when  its  decision  turns 
upon  matter  of  law  only;  and  even  tbougb  it 
be  split  up  into  the  form  of  questions."  These 
propositions  are  illustrated  by  examples,  which 
need  not  be  repeated  here.  Applyinf^  tbem  to 
tbe  case  in  band,  we  can  have  but  little  difll- 
culty  in  disposing  of  tbe  present  motion.  The 
second  question  certified  is  clearly  obnoxious 
to  tbe  second  and  third  rules;  it  asks  us  to  de- 
cide whether,  upon  all  the  evidence  in  the  case, 
the  defendant  was  entitled  to  a  verdict.  This 
would  require  us  to  decide  upon  the  weight  of 
the  evidence  and  the  conclusions  to  be  dravm 
from  the  facts.  It  would  also  require  us  to  de- 
cide the  whole  case. 

Tbe  first  question  is  not  open  to  these  objec- 
tions. It  presents  a  single  i)oint  of  law,  namely : 
whether  parol  e  >  idence  may  or  may  not  be  in- 
troduced to  explain  such  documents  as  those 
which  were  given  in  evidence  bv  the  defendant. 
We  are  not  now  asked  to  decide  whether  such 
evidence  should  have  been  allowed  in  tbis  case. 
That  will  be  the  question  for  consideration 
when  the  case  is  argued  on  its  merits.  On  tbe 
present  motion  we  are  only  required  to  decide 
whether  the  question  is  one  of  pure  law,  ond 
one  that  presents  but  a  single  pomt  for  consid- 
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eration.  We  think  it  is  of  that  character.  If 
only  a  single  writing  had  been  offered  in  evi- 
dence by  tbe  defendant,  the  question  whether 
parol  evidence  could  have  been  given  to  alter 
or  explain  it  would  clearly  have  been  a  single 
question  of  law.  The  fact  that  many  writings 
were  offered,  all  of  the  same  general  character, 
and  offered  to  prove  tbe  same  fact,  does  not 
make  tbe  case  to  differ. 
T/ie  motion  to  dismiss  the  torit  must  be  denied. 


UNITED  STATES,  Appt. 

JOSEPH  McDonald. 

(See  &  a  Beporter*8  ed.  471-474) 
Traveling  expenses  of  naval  officers,  when  alUnoed, 

1.  The  Act  of  June  80,  1878,  havinsr  repealed  the 
Aot  of  June  18,  1874,  so  far  as  it  applied  to  tbe 
traveJing:  expenses  of  offloers  of  the  navy,  beoame 
operative  upon  tbe  date  of  its  approval,  and  there- 
after such  traveling  expenses  were  regulated  and 
defined  by  Its  provisions. 

2.  Where  a  part  of  a  Journey  of  a  boatswain  io 
the  navy  wasperf  ormed  prior  to  the  passage  of  the 
Act  of  Juneao,  1076,  and  part  of  such  Journey  was 
performed  after  the  passage  of  such  Act,  for  the 
latter  part  of  such  Journey  such  oflBcer  id  entitled 
to  receive  the  milageprovided  by  suoh  Acii. 

[No.   1161.1 
Submitted  Nov.  S,  1888.  Uectded  Nov,  26, 1888. 

APPEAL  from  a  judgment  of  tbe  Court  of 
Claims,  in  favor  ot  claimant  for  milage. 
Affirmed. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs,  A.  H.  Garland,  Atty-Gen.,  Bob- 
bert  A.  Howard,  Assist,  Atty-Qen,,  and  F. 
P.  Deweest  for  appellant. 

Messrs,  Robert  B.  Lines  and  John  Paul 
Jones,  for  appellee: 

A  statute  takes  effect  from  tbe  time  of  its  ap- 
proval, unless  some  other  date  be  expressed 
therein. 

Burgess  v.  Salmon,  97  U.  S.  881  034:1104). 

A  public  office  is  not  a  contract. 

Em^  V.  U,  8,  100  U.  S.  680  (25:773). 

Mr,  Justice  Lamar  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  the  Uiflied  States  from 
a  judgment  of  the  court  of  claims.  The  ap- 
pellee, Joseph  McDonald  (plaintiff  below),  a 
bwitswfldn  in  the  navy,  on  tbe  21st  of  June, 
1876,  was  ordered  by  Rear- Admiral  Werden, 
commanding  at  Callao,  Peru,  "  to  proceed  to 
your  home  in  the  United  States,  and,  upon  your 
arrival,  report  to  tbe  Honorable  the  Secre- 
tary of  the  Navy."  Pursuant  to  said  order, 
McDonald  traveled  from  Callao  to  Washington^ 
via  Panama,  and  reported  as  directed. 

By  the  Act  of  June  16,  1874,  18  Stat,  at  L. 
72,  •*  only  actual  traveling  expenses"  were  "  al- 
lowed to  any  person  holding  employment  or 
appointment  under  the  United  States.**  By  the 
Act  of  June  80,  1876, 10  Stat,  at  L.  65,  so  madi 
of  the  preceding  Act  as  was  '*  applicable  to  of- 
ficers of  the  navv*'  was  repealed,  ''and  the  sum 
of  8  cents  per  mile"  was  "allowed  such  officeit^ 
"in  lieu  of  their  actual  expenses." 

Tbe  journey  from  Callao  to  PanaoM  WM 

128  U.  S, 


'472 


188a 


TowH  OF  DAjnmjjB  y.  Buown. 


60S-S0B 


made  prior  to  June  80, 1876,  and  from  Panama 
to  Washington  itfter  that  date.  He  -was  paid  his 
actaal  traveling  expenses  for  the  whole  dis- 
tance»  to  wit:  ^56.80,  under  the  first  section  of 
the  Act  of  June  16, 1874.  McDonald  claimed 
that  he  should  have  received  8  cents  per  mile 
for  the  distance  actually  traveled,  under  the 
Act  of  June  80, 1876,  which  would  have  been 
$868,  or  $111.40  in  excess  of  the  amount  re- 
ceived bv  him. 

The  Treasury  Department  having  refused  to 
[4731  accede  to  his  demand,  he  brought  suit  in  the 
court  of  claims  ac^ainst  the  United  States  to  re- 
cover said  sam  of  $111.40. 

That  court  held  that  McDonald  should  re- 
ceive only  his  actual  exi)ense8  for  that  part  of 
his  journey  performed  pnrior  to  the  passage  of 
the  Act  of  June  80, 1876,  to  wit,  from  Oallao 
to  Panama,  and  milage  for  that  portion  per- 
formed after  the  passage  of  said  last  mentioned 
Act,  to  wit,  from  Panama  to  Washington;  and 
rendered  Judgment  in  his  favor  accordingly  for 
$74,  that  amount  being  the  excess  of  such 
milage  from  Panama  to  Washington,  over  and 
above  his  actual  traveling  expenses  for  that 
portion  of  his  journey.  An  appeaV  by  the 
United  States  from  this  judgment  brings  the 
case  here. 

It  is  contended  on  behalf  of  the  United  States 
that  the  order  was  made  and  the  travd  under- 
taken while  the  Law  of  1874  was  in  force,  and 
therefore,  with  the  understanding  that  only  act- 
ual traveling  expenses  should  be  paid;  ana  that 
the  rule  as  to  payment  under  a  contract  is  that 
the  terms  under  which  theoontractisundertaken 
shall  control  the  amount  to  be  paid.  The  reply 
to  this  is  that  the  claim  of  this  officer  rests  not 
upon  any  contract,  expressed  or  implied,  with 
the  Government,  but  upon  the  Acts  ot  Congress 
which  provide  for  his  compensation.  The  case 
cited  by  the  Assistant  Attorney-General  in  sup- 

g»rt  of  his  contention  (Packet  Oo.  v.  Biekka^  10 
ow.  419)  was  a  suit  upon  a  special  contract 
between  private  parties. 

The  compensation  paid  to  public  officers  of 
the  United  States  for  their  services,  or  for  trav- 
eling expenses  incidental  thereto  is  alwavs 
under  the  control  of  Congress,  except  in  tne 
cases  of  the  salaries  of  the  President  and  the 
Judges  of  the  Courts  of  the  United  States.  As 
said  by  this  court  in  Bmbry  v.  United  States, 
100  U.  S.  685  [25:778]  "All  agree  that  Congress 
has  full  control  of  salaries,  except  those  of  the 
President  and  Judges  of  the  Courts  of  the 
United  States.  The  amount  fixed  at  any  one 
time  may  be  added  to  or  taken  from  at  will. 
No  officer  except  the  President,  or  a  Judge  of  a 
Court  of  the  United  States,  can  claim  a  contract 
right  to  any  particular  amoiftit  of  unearned 
compensation. ' 

The  Act  of  June  80,  1876,  having  repealed 
[474]  Ibftt  o^  J"^®  1^)  1874,  so  far  as  it  applied  to  the 
traveling  expenses  of  officers  of  the  navy,  be- 
came operative  upon  the  date  of  its  approval, 
and  thereafter  the  traveling  expenses  were  reg- 
ulated and  defined  by  its  provisions.  Had  the 
court  decided  in  favor  of  the  contention  of  the 
appellant  that  the  claimant  was  entitled  to  his 
traveling  expenses  only,  it  would  have  enforced 
a  repealed  statute,  and  would  have  disregarded 
tbeprovisions  of  existing  law. 

ThejudgmetU  of  the  Court  cj  Olaimi  i$  qf- 
firmed. 
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J.  WILLCOX  BROWN  et  al. 

(See  8.  C.  Beporter^s  ed.  608-606.) 

Appeals  from  circuit  eourte-^Ume  to  fUs  bond 

on  writ  of  error. 

1.  Appeals  from  the  oirouit  oonrts  are  subjeot  to 
the  same  rules,  reflrolatlona  and  restrictions  as  are, 
or  may  be.  prescribed  in  cases  of  writs  of  error. 

2.  The  tame  for  giving  security  upon  a  writ  of 
error,  provided  by  seotloa  1007  of  the  Revised 
Statutes,  Is  sixty  days,  exclusive  of  Sundays;  the 
words  '*  Sundays  exclusive,**  In  the  first  clause  of 
the  section,  are  also  applicable  to  the  seocod  clause. 

pfo.  1109.] 
Argued  Mv,  £6, 1888.      Decided  Deo.  S,  1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Virginia. 

On  motion  to  vacate  a  supersedeas.    Denied, 

The  facts  are  stated  hi  the  opinion. 

Mr.  Frank  P.  CUurk*  for  appellees,  in  sup- 
port of  motion: 

The  hond  was  filed  too  late  and  the  super- 
sedeas must  be  vacated. 

Rev.  Stat  %  1007;  U.  3,  v.  Hooe,  7  U.  S.  8 
Cranch,  78  (2:  870);  2  Stat,  at  L.  244,  %  2,  Act 
of  1808,  re^nacted  §^1012,  a  S. ;  Tetea.  Co,  v. 
Eyeer,  86  U.  8.  19  Wall.  419  (22: 48);  Boise  Co. 
V.  Qtnfnan,  86  U.  8.  19  WaU.  661  (22:  226); 
WurU  ▼.  Hooffland,  105  U.  8.  701  (26: 1109); 
Western  Air  Line  Construction  Co.  v.  McOiUis, 
127  U.  8.  776  (ante,  824). 

The  terms  of  the  statute  must  be  strictly 
complied  with. 

Adams  v.  Law,  57  IT.  8.  16  How.  144  (14: 
880);  Hudgins  v.  Kemp,  69  U.  8. 18  How.  585 
(15:  513);  French  v.  tHioemdker,  79  U.  8.  12 
Wan.  100  (20:  271);  BigUr  v.  Walter,  79  U.  S. 
12  Wall.  149  (20: 261);  Kitchen  v.  Randolph,  98 
U.  8.  89  (28:  811);  8age  ▼.  Central  B.  Oo.  98  U. 
8.412(28:4)88). 

Section  1007,  Rev.  Stat,  invests  the  court 
with  discreticm  in  the  matter  of  such  an  appli- 
cation. 

Sage  v.  Central  B.  Oo,  supra;  Berry  ▼.  Wil- 
s^n,  7  Mass.  894;  Fishmongeri  Vo.  v.  Itobertson, 
8  Man.  O.  &  8.  974 

Messrs.  Geo,  0.  Cabell  andH. 
for  appellant,  in  opposition: 

Upon  such  grounds  as  the  appellees  suffgest, 
the  supreme  court  has  often  dedined  to  dismiss 
appeals. 

Peugh  T.  Datfis,  110  U.  8.  227  (28: 127); 
aBeiUy  v.  BdHngton,  96  U.  8.  724  (24:  659); 
Seymour  v.  Freer,  t2\J.  8. 5  Wall.  822  (18:564); 
Brobst  V.  Brobst,  69  U.  a  2  Wall  96  (17:  905); 
Anson  v.  Blue  Bidge  B.  Ob.  64  U.  8.  28  How. 
1  (16:  517):  Sage  v.  Central  B.Oo,9BV.  S.  412, 
417  (28:  983,  985);  Spalding  r.  If.  T.  48  U.  8.  9 
How.  66  (11: 181). 

The  bond  was  not  essential  and  the  court  has 
allowed  appellant  to  give  bond  in  this  court 

JSdmonson  v.  Bloomshire,  74  U.  8.  7  Wall. 
311  (19:  92);  Dodge  v.  Knowles,  114  U.  8.  480 
(29: 144);  Dayton  Y,  Lash,  94  U.  8.  112  (24:83); 
Nat,  Bank  v.  Bank  of  Commerce,  99  U.  8.  608 
(25:  862);  Brown  v.  McConneU,  124  U.  8.  489 
(81:  495);  HewiU  v.  Filbert,  116  U.  8.  142  (29: 
581);  Stewart  v.  Masterson,  124  U.  8.  498  (81 
607);  Kite/ten  ▼.  Bandolph,  98  U.  8.  92  (28:812); 
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Weitem  Air  Line  OarutruOion  Oo.  t.  MeOiUii^ 
127  U.  8.  r76,  777  (ante  824,  825). 

Mr.  ChUf  Justice  Fuller  delivered  the  opln- 
504]    Ion  of  the  court : 

This  is  a  motion  to  vacate  a  «uj)0r«A2^a«,  "for 
the  reason  that  the  bond  was  not  filed  within 
the  time  prescribed  by  statute." 

The  decree  was  entered  March  29, 1888,  and 
eoncludes  as  follows:  "And  the  defendant,  the 
Town  of  Danville,  prays  an  appeal  from  the 
aforesaid  decree  in  open  court,  and  it  is  al- 
lowed ;  and  if  a  mpereedeas  is  desired  the  amount 
of  the  bond  is  fixed  at  one  hundred  Uiousand 
dollars."  On  the  8lBt  of  May  the  appeal  bond 
of  the  Town  in  the  sum  of  one  hundred  thou- 
sand dollars  was  duly  approved  by  the  circuit 
judffe,  and  citation  signed,  but  the  bond  was 
not  filed  in  the  clerk's  office  until  Junel. 

Appeals  from  the  circuit  courts  are  "  sublet 
to  the  same  rules,  regulations,  and  restrictions 
as  are  or  may  be  prescribed  in  law  in  cases  of 
wriU  of  error."    Rev.  Stat  §  1012. 

Section  1007  of  the  Revised  Statutes  reads 
thus: 

**  In  any  case  where  a  writ  of  error  may  be 
a  supereedeae  the  defendant  may  obtain  such 
eupersedeas  by  serving  the  writ  of  error,  by 
lodging  a  copy  thereof  for  the  adverse  part^  in 
the  clerk's  office  where  the  record  remains, 
within  sixty  days,  Sundays  exclusive,  after  the 
rendering  of  the  Judgment  complained  of,  and 
giving  the  security  required  by  law  on  the  is- 
suing of  the  citation.  But  if  he  desires  to  stay 
Erocess  on  the  Judgment,  he  majr,  having  served 
is  writ  of  error  as  aforesaid,  give  the  security 
required  by  law  within  sixty  days  after  the 
renditiou  of  such  Judgment,  or  afterward,  with 
the  permission  of  a  Justice  or  Judge  of  the  ap- 
pellate court." 

The  bond  here  was  filed  within  sixty  days, 
excluding  Sundays,  and  the  appeal  was  thereby 
perfected,  but  it  is  contendea  that  the  exclu- 
sion ot  Sundays  by  the  words  o{  the  statute 
i05]  applies  only  to  the  lodging  of  the  copy  of  the 
wnt  of  error  or  the  taking  of  the  appeal,  and 
not  to  the  giving  of  security  to  operate  as  a 
eupereedeae.  We  do  not  think  so.  The  service 
of  the  writ  of  error  must  be  within  sixty  da^s, 
'*  Sundays  exclusive,"  and  the  party  appeahng 
may,  *  ^having  served  his  writ  of  error  as  afore- 
said," give  the  security  required  by  law  to  stay 
process  upon  the  Judgment  "within  sixty  days ' 
after  the  rendition  of  such  Judgment,  or  after- 
ward, by  special  permission.  This  can  only 
mean  that  he  may  give  the  security  and  so  ob- 
tain the  eupereedeae  within  the  same  sixty  days 
which  is  allowed  him  to  serve  the  writ,  or  other- 
wise he  would  not  have  the  time  specifically 
allowed  by  the  statute  for  such  service. 

At  common  law  Sunday  was  dies  non  jurid- 
ieui^  and  no  strictly  Judicial  act  could  be  per- 
formed upon  that  day;  and  this  was  recognized 
in  the  Judiciary  Act,  which  expressly  excluded 
Sundays  in  the  computation  of  the  ten  days 
within  which  a  mpereedeae  could  be  obtained. 
Bees.  22,  28, 1  SUt.  at  L.  84,  85. 

By  the  11th  section  of  the  Act  of  June  1, 
1872, 17  Stat,  at  L.  108,  it  was  provided  "  that 
any  party  or  person  desiring  to  have  any  judg- 
ment, decree,  or  order  of  any  district  or  circuit 
court  reviewed  on  writ  of  error  or  appeal,  and 
to  stay  proceedings  thereon  during  the  pen- 
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deocy  of  such  writ  of  error  or  appeal,  may  g^ve 
the  security  required  by  law  therefor  within 
sixty  days  after  the  rendition  of  such  Judg- 
ment, decree,  or  order,  or  afterward  with  the 
permission  of  a  Justice  or  Judge  of  the  add  ap- 
pellate court."  This  enlarged  the  ten  days  to 
sixty,  and  permitted  security  to  be  given  after 
ward;  provided,  however,  that  the  writ  had 
been  served  or  appeal  taken  within  the  sixty 
days.  Kii4ihen  v.  Randolph,  98  U.  S.  86  [28: 
810].  And  when  these  provisions  were  carried 
into  the  Revised  Statutes  in  section  1007,  the 
words  "  Sundays  exclusive,"  of  the  oriffin^ 
Act  being  re-enacted  in  the  first  clause  of  the 
section,  became  clearly  applicaUe  to  the  second 
also. 

As  the  bond  was  given  in  the  amount  speci- 
fied in  the  decree,  and  was  approved  and  filed 
in  time.  tJie  motion  to  vacate  the  eupet^eedeaeuiU 
be  denied. 


Bz  Parte:  15441 

In  the  Matter  of  the  Petiton  of  the  CHA-   ^ 
TEAUQAY   ORE   AND  IRON   COM- 
PANY, Petitions. 

(See  8.  a  Beporter'B  ed.  5M-657  J 

Praetiee  qf  state  eourt^-doee  not  apply  to  hiU  of 
exeeptions.or  writ  of  error — loTien  party  estopped 
— rules  of  eircuit  court — mandamue  to  compel 
settlement  of  exceptions. 

1.  Tlie  praotloe  and  roles  of  the  state  court  do  not 
apply  to  prooeedlngB  In  the  oiroult  court,  taken  for 
toe  purpose  of  reviewing  in  this  court  a  Judirment 
of  the  drouit  ooort. 

2.  The  preparation,  perCeotIng,  settling  and  sign- 
ing of  a  bill  of  exceptions,  are  not  required  by  sec- 
tion 914  of  the  Revised  Statutes,  to  coutorm  to  the 
practice  in  the  courts  of  record  of  the  State  within 
which  the  circuit  court  is  held. 

8.  The  manner  or  the  time  for  the  retaioval  of  a 
case  by  a  writ  of  error  from  one  federal  <M>urt  to 
another  is  to  be  regulated  exclusively  by  Acts  of 
Oongress,  or,  when  they  are  silent,  by  the  common 
law  or  by  the  rules  and  practice  of  Um  courts  of 
the  United  States. 

i.  Wliere  the  defendant  prepared  and  served  a 
bill  of  exceptions  within  the  forty  days  allowed  by 
the  order  or  the  court,  and  it  was  retained  by  the 
plaintiff  for  ten  days  after  its  service:  and  he  then 
obtained,  by  stipulation,  from  the  defendant,  ten 
days*  more  time  to  prepare  and  serve  amendments 
thereto,  and  the  notice  of  setUement  was  accepted 
and  written  admission  of  its  service  was  ffiven, 
and  it  was  retained  by  him— the  plaintiii  was 
estopped  from  raising  the  objection  that  the  tlm« 
to  malce  and  serve  the  biU  of  exceptions  had  ex- 
pired. 

6.  The  rules  of  the  Circuit  Court  for  the  Southern 
District  of  New  York  clearly  contemplate  proceed- 
ings to  perfect  a  biU  of  exceptions  within  the 
times  limited  by  those  rules  without  reference  to 
the  expiration  of  a  term. 

e.  A  writ  of  nlandamus  may  properly  be  issued 
by  this  court,  to  compel  the  judge  of  an  inferior 
court  to  settle  and  sign  a  bill  of  exceptions. 

[No.  8  Orig.l 


Arffued  Ifow.  IS,  1883. 


Dee.  10. 1888. 


ON  PETITION  for  a  writ  of  mandamus  to 
compel  the  Judge,  who  held  a  Circuit  Court 
of  the  United  States,  to  settle  and  sign  a  bill  ol 
exceptions.    Mandamus  issued. 
The  facts  are  fully  stated  in  the  opinion. 
Messrs.  Edmmid  Wetmore  and  F)rank  S, 
Smith,  for  petitioner: 

It  is  a  general  rule  that  a  bill  of  exceptiont 
must  be  signed  by  the  judge  during  the  term  at 
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which  Judgment  is  rendered;  but  this  limit  of 
time  may  oe  extended  by  the  general  rules  of  a 
court,  by  a  special  order  of  court,  or  by  consent 
of  parties. 

mUer  v.  Ehlers,  01  U.  S.  249(28:819);  Sktu- 
ton  y.  Embreif,  98  U.  S.  54^  660  (28:988); 
Efunm&uU  ▼.  Pet/tan,  102  U.  S.  888  (26:118); 
Dans  y.  Patrick,  122  U.  8.  188,  140,  148 
@D:1090,  1091);  U.  8.  y.  BreiUing,  61  U.  B.  20 
How.  262  (16:900). 

If  it  be  held  that  the  judgment  was  rendered 
at  the  October  Term,  then  uie  time  for  signing 
and  settling  the  bill  of  exceptions  was  du^  ex- 
tended beyond  said  term,  by  the  order  of  the 
court  made  at  the  close  of  the  trial  allowing 
forty  days  for  that  purpose,  and  by  the  consedt 
of  counsel  for  the  adverse  party.  The  adverse 
party  elected  to  remain  in  court,  delayed  the 
proceedings  by  asking  time  to  propose  amend- 
ments, took  part  in  the  proceedings  by  prepar- 
ing and  serving  amenaments,  and  reoognked 
them  as  i^endinff  down  to  the  very  last  moment 
by  receiving  and  retaining  the  notice  of  settle- 
ment. 

These  acts  amounted  to  a  consent  on  the  part 
of  the  adverse  party,  to  enliurge  tiie  time  within 
which  the  bill  of  exceptions  might  be  allowed. 

Hart  V.  Small,  4  Paige,  288;  SiUiman  v. 
Clark,  2  How.  Pr.  160;  N.  T.  Cent.  In$,  Co.  y. 
Kelsey,  18  How.  Pr.  686;  Tidd,  Pr.  618. 

When  a  bill  of  exceptions  is  served,  the  bill 
ought  to  be  deemed  as  In  the  hands  of  the  court 

Ah  Lip  Y.  Gang  Ohay,  18  Or.  206. 

The  signing  of  a  bill  of  exceptions  is  a  mere 
ministerial  act,  which  might,  perhaps,  be  per- 
formed by  the  judge  anywhere;  but  the  settle- 
ment of  uie  bill  is  in  its  nature  judicial. 

Tweed  v.  Da/n$,  1  Hun,  262,  266. 

It  can,  therefore,  be  performed  only  within 
the  territorial  limits  of  the  court  in  which  the 
caose  is  pending. 

Judicial  acts  done  by  a  judge  without  the 
territorial  limits  of  his  court  are  nullitiea. 

Buchanan  y.  Jonee,  12  Ga.  612;  Nortiirop  y. 
PeapU,  87  N.  Y.  208. 

It  was  impossible  lor  the  petitioner  to  proceed 
with  the  settlement  of  the  bill  during  the  period 
when  the  judge  was  absent  from  the  district. 
Delay  during  that  period  cannot  prejudice  the 
petitioner,  for  it  was  the  act  of  the  court 

Broom,  Legal  Maxims,  86;  People  y.  Will- 
iam$.  91  HI.  Wl;  State  y.  Dyer,  99  lod.  426. 

The  judgment,  although  in  form  entered  on 
Januaxy  81, 1888.and  during  the  October  Term, 
did  not  in  law  become  a  final  judgment  until 
the  April  Term,  when  the  order  of  April  17  was 
made,  vacating  the  stay  of  proceedings;  and  a 
bill  of  exceptions  tendered  at  the  Aprfl  Term 
was  therefore  in  time. 

BroekeU  v.  Brockett,  48  IT.  8.  8  How.  288 
(11361);  Memphis  v.  Brown,  94  U.  8.  716 
{24:244);  Texas  dtP.RCo.  y.  Murphy,  111  U. 
8.  488  (28:492);  PeopU  y.  Gary,  106  HI.  264; 
OredeyY.  Pereival,  21  Pla.  428;  JIT.  F.  0.  etc.  B, 
Co.  y.  Doane,  8  West.  Rep.  788, 106  Ind.  92. 

For  the  purpose  of  preparing  a  bill  of  excep- 
tions, the  trial  of  a  cause  is  not  completed,  nor 
Is  the  judgment  deemed  to  be  rendered  so  long 
as  a  motion  for  a  new  trial  is  pendhig. 

iVgpto  T.  Gary,  and  Grieky  y.  Perehal, 
sunnk, 

The  settlement  of  bills  of  exceptions  is  a 
matter  of  practice  which,  under  section  914  of 
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the  Beyised  Statutes,  is  gov^ned  by  the  rules 
of  the  state  courts. 

Wayman  v.  Southard,  28  U.  8.  10  Wheat  1 
(6:268);  Lamaster  y.  Eeeler,  128  U.  S.  876 
(81:238). 

The  writ  of  mandamus  is  the  appropria^ 
remedy  for  an  erroneous  refusal  by  a  judge  to 
settle  and  sign  a  bill  of  exceptions. 

Bx  parte  Crane,  80  U.  8.  6  Pet.  190  (8:02); 
People  y.  Williams,  91  HI.  87;  Benedict  v. 
EinoeU,  9&  N.  J.  L.  221;  Page  v.  Clapton,  80 
GraU.  416;  StaU  y.  Haioes,  48  Ohio  St  16; 
People  v.  Van  Buren,  Circuit  Judge,  41  Mich. 
726;  SeCMghi  v.  StaU,  2  W.  Va.  692. 

Messrs.  IL  'D.  IKIussey  and  L.  E.  Chii- 
tenden*  for  respondent: 

The  writ  of  mandamus  cannot  be  used  to 
control  the  discretion  of  an  inferior  tribunal 
while  acting;  or  to  reverse  its  decisions  when 
made. 

Ex  parte  Bwrti8,'lOS  U.  8.  288  (26:892);  Eb 
parU  Flippin,  94  U.  S.  848^:194);  Carrick  v. 
Lamar,  116  U.  8.  428(29:677);  ExparU  Perry, 
102  U.  S.  188(26:43);  Ex  parte  Sehwab,  OSU.  8. 
240  (25:106);  Be  parte  Loring.U  U.  8.  419 
(24:l6o);  Ex  parte  Whitney,  88  U.  8. 18  Pet  404 
(10:221). 

The  court  below  acted  upon  the  petitioner's 
motion;  and  his  motion  that  the  bills  of  excep- 
tion be  signed  was  denied.  This  fact  is  fatal  to 
thepetition. 

Md  parte  Morgan,  114  IT.  8.  174(29:186);  Ex 
parte  Hughes,  114  U.  8.  147  (29:184);  Ex  parte 
Brown,  116  U.  8.  401  (29:676). 

The  court  below  must  be  regarded  as  the 
judge  of  its  own  rules  and  sessions. 

Manhattan  L.  Ins.  Co.  y.  Francisco,  84  U.  8. 
17  WaU.  672(21:698);  U.  8.  y.  Breitltng,  61  U. 
8.  20  How.  252  (16:900). 

The  decision  of  the  circuit  court  was  right 
It  followed  the  reported  decisions  of  this  court, 
and,  had  it  decidra  otherwise,  this  court  would 
have  disregarded  the  exceptions. 

MMer  y.  Ehlers.dl  U.  8.  249  (28:819);  Wal^ 
ton  y.  it:  A  22  U.  8.  9  Wheat  651  (6:182); 
JonesY.  Groter  A  B.  8.  Machine  Co.  07  U.  S. 24 
L.  ed.  925;  Hunnieutt  v.  Peyton,  102  U.  8.  333 
(26:118);  Bronson  y.  SchuUen,  104  U.  8.  410 
(26:797);  PhiUips  y.  Negl^,  117  U.  8.  665 
'29:1018);  Brooks  v.  Burlington  AS.  W.B.  Co. 
02  U.  8.  107  (26:91). 


i 


Mr,  Justice  Blatchford  delivered  the  opin- 
ion of  the  court:  wK^Mic 

A  petition  was  filed  in  this  court,  by  the  Lo^oj 
Chateaugay  Ore  and  Iron  Oompany,  on  the  8th 
of  October,  1888,  praying  this  court  to  issue  a 
writ  of  mandamus  to  the  Honorable  Nathaniel 
Shipman,  District  Judge  of  the  District  of 
Connecticut,  assigned  to  hold,  and  who  held, 
the  Circuit  Court  of  the  United  States  for  the 
Southern  Dh^ct  of  New  York,  to  settle  a  bill 
of  exceptions  according  to  the  truth  of  the 
matters  which  took  place  before  him  on  the  trial 
of  an  action  at  law  in  that  court,  brought  by 
Theodore  A.  Blake  against  the  Chateaugay  Ore 
and  Iron  Company,  and  1o  sign  the  same,  when 
so  settled,  as  of  the  10th  of  April,  1888,  that 
being  the  day  when  such  bill  of  exceptions  was 
submitted  to  him. 

On  the  16th  of  October,  1888,  this  court  made 
an  order  that  cause  be  shown  by  Judge  Ship- 
man,  and  by  the  plaintiff  in  the  suit,  on  the  12th 
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of  Noyember,  1888,  why  a  writ  of  mandamus 
should  not  issue  as  prayed  in  the  petition.  The 
plaintiff  showed  cause,  in  answer  to  the  peti- 
tion, and  appeared  by  counsel;  but  no  cause 
was  shown  by  Judge  Sbipman,  although  the 
order  was  served  on  him  personally  on  the  18th 
of  October,  1888.  We  are,  therefore,  left 
without  any  authoritative  statement  fh)m  the 
Judge  as  to  the  grounds  on  which  he  declined, 
as  he  did,  to  settle  and  sign  a  bill  of  exceptions, 
and  can  gather  those  grounds  only  from  the 
statements  of  the  petition  for  the  writ  and  of  the 
answer  of  the  plaintiff. 

There  were  two  actions,  each  brought  to  re- 
cover the  price  of  goods 'sold  and  delivered  by 
the  plaintiff  to  the  defendant,  which  actions 
were  consolidated  into  one.  The  trial  was  had 
before  Judge  Shipman  and  a  Jury,  which,  on 
tiie  25th  01  January,  1888,  rendered  a  veidict 
for  the  plaintiff  for  $9,574.58.  The  docket 
minute  of  the  court,  of  the  proceedings  after 

[646]  verdict,  as  first  entered,  showed  that  the  court 
then  made  the  following  order:  "  It  is  ordered 
that  the  defendant  have  forty  days  from  Jan- 
uary 25,  18S3,  within  which  to  prepare  and 
serve  a  case  herebi,  with  leave  to  turn  the  same 
into  a  bill  of  exceptions.  It  is  further  ordered 
that  Judgment  may  be  entered  on  said  verdict, 
and  that  the  defendant  have  a  stay  of  execution 
until  the  decision  of  the  motion  for  a  new  trial 
herein."  On  the  81st  of  January,  1888,  a  Judg- 
ment was  rendered  in  the  action,  in  favor  of  the 
plaintiff,  for  $9,065.89,  being  the  amount  of  the 
verdict  and  costs. 

On  the  third  of  March,  1888,  being  the  thirty- 
eighth  day  after  the  25th  of  January,  1888,  the 
defendant  served  upon  the  attorneys  of  record 
for  the  plaintiff  a  proposed  bill  of  exceptions. 
It  was  accepted  ana  retained  by  such  attorneys, 
and  the  service  thereof  was  admitted  in  writing. 
On  the  18th  of  March,  1888,  the  attorneys  for 
the  plaintiff  applied  to  the  attorneys  for  tne  de- 
fendant for  ten  days'  additional  time  within 
which  to  prepare  and  serve  such  amendments 
as  they  wished  to  make  to  the  proposed  bill  of 
exceptions.  In  doing  this,  they  acted  upon  the 
view  that  their  time  to  prepare  and  serve  such 
amendments  did  not  expire  until  the  18th -of 
March,  1888.  Their  application  was  granted, 
and  a  stipulation  for  ten  days'  additional  time 
was  signed  by  the  defendant's  attorneys.  On 
the  28d  of  March,  1888,  the  attorneys  for  the 
plaintiff  served  upon  the  attorneys  for  the  de- 
fendant a  paper  oontainine  seventy-seven 
amendments,  which  they  desired  to  make  to 
such  proposed  bill  of  exceptions.  Some  of 
sudi  proposed  amendments  were  agreed  to  by 
the  defendant,  while  others  were  not  agreed  ta 
On  the  27th  of  March,  1888,  the  attorneys  for 
the  defendant  served  upon  the  attomejrs  for  the 
plaintiff  a  notice  that  the  proposed  bill  of  ex- 
ceptions and  proposed  amendments  would  be 
presented  to  Judge  Shipman,  for  settlement  and 
signature,  on  the  10th  of  April,  1888,  at  the 
United  States  Court  Rooms,  in  the  City  of  New 
York.  Such  notice  of  settlement  was  received 
and  retained,  without  objection,  by  the  attor- 
neys for  the  plaintiff;  and  a  written  admission 
of  the  service  thereof  was  given  by  them  to  the 
attorneys  for  the  defendant. 

[647}  On  the  10th  of  April,  1888,  the  defendantap- 
peared  by  its  attorneys  before  Judge  Shipman, 
and  mov^  that  the  proposed  bill  of  exceptions 
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be  settled  and  signed.  The  attmneya  for  the 
plaintiff  appeared  and  opposed  tt«  motion, 
upon  the  ground  that  the  term  of  court  at  which 
the  action  was  tried  had  expired  on  the  81st  of 
March;  that  the  forty  days'  time  allowed  by 
the  court,  within  which  to  prepare  and  serve  a 
bill  of  exceptions,  had  sJso  expined;  and  that 
the  p1ainti£f  was  out  of  court  and  the  court  had 
no  longer  any  Jurisdiction  over  him.  The  mo- 
tion was  continued  until  the  next  day,  when, 
both  parties  again  appearing,  Judge  Shipman 
announced  his  decision,  sustaining  the  objec- 
tions made  on  behalf  of  the  plaintiff,  for  the 
reason,  then  stated  orally  by  him,  that  the  term 
of  the  oourt  at  which  the  action  was  tried  bad 
expired,  and  the  forty  days  originally  allowed 
by  the  court  had  also  expired,  and  no  order  had 
been  made,  or  consent  given  by  the  plaintiff  or 
his  attomeys,extending  the  time  for  signing  the 
bill  of  exceptions  beyond  the  term  at  which  the 
cause  was  tried,  and  no  very  extraordinary  cir- 
cumstances were  shown  in  the  case,  to  justify 
the  court  in  entertaining  the  af^lication;  so 
that,  under  the  rule  laid  down  in  the  case  of 
MnUerY,  BlOere,  91 U.  S.  249  [23:319],  the  ap- 
plication of  the  defendant  for  the  settiement 
and  signing  of  the  bOl  of  exceptions  must  be 
denied! 

On  the  denial  of  such  motion,  and  on  the  11th 
of  April,  1888,  the  court  made  an  order,  enti- 
tled in  the  cause,  which,  after  reciting  as  fol- 
lows, "In  this  case,  at  the  October  Term,  1887. 
of  this  court  after  judgment  upon  the  verdict 
for  the  plaintiff,  a  stay  of  forty  days,  and  until 
the  decision  of  any  motion  for  a  new  trial  upon  a 
bill  of  exceptions,  having  been  granted^nd  the 
said  forty  days  and  the  said  October  Term  of 
this  court  having  passed  and  no  proper  founda- 
tion by  bill  of  exertions  having  been  taken  by 
the  defendant  to  move  for  a  new  trial,"  ordered 
that  such  stay  of  execution  be  vacated. 

On  the  17th  of  April,  1888,  the  court,  after 
hearing  both  parties,  made  an  order  amending 
the  docket  minute  of  the  proceedings  after 
verdict,  and  the  Judgment  roll  founded  there- 
on, by  striking  out,  in  such  docket  minute, 
everything  after  the  words  *'it  is  ordered,"  and 
inserting  Uie  following:  '*Mr.  Kellogg  mo?e8 
orally  to  set  aside  the  verdict  as  against  evi- 
dence and  for  a  new  trial,  upon  a  bill  of  exoq>> 
tions,  to  be  thereafter  drawn.  The  oourt  over- 
ruled the  motion  to  set  aside  the  verdict,  and 
denied  the  same,  and  ordered  Judgment  for 
plaintiff  upon  the  verdict  to  be  entered,  and 
that  the  defendant  have  a  stay  of  forty  days  to 
prepare  and  serve  its  bill  of  exceptions,  and  a 
further  stay  until  the  decision  of  such  motion 
for  a  new  trial  upon  said  bill  of  exceptions." 
The  same  order  directed  that  the  order  of  April 
11,  1888,  be  resettled  and  entered  with  the  f<^ 
lowing  recital:  *'In  this  case,  at  the  October 
Term  of  this  court,  and  on  the  25th  day  of 
January,  1888,  after  verdict  for  the  plaintiff, 
counsel  for  the  defendant  havhag  orally  moved 
for  a  new  trial,  upon  a  bill  of  exceptions,  to  be 
thereafter  drawn,  and  the  court  having  then 
ordered  Judgment  for  the  plaintiff  to  be  entered 
on  said  verdict,  and  that  a  stay  of  prooeedinn 
upon  the  Judgment  for  forty  days,  and  until 
thededBion  of  said  motion,  be  granted  to  the 
defendant,  and  the  said  October  Term  of  this 
court  having  ended  on  the  81st  day  of  March. 
1888,  and  the  said  forty  days  having  eii^iaed. 
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md  no  Ml  of  exoeptf ens  haTlng  been  msented 
to  or  aHowed  by  the  court,  and  there  oeiDg  no 
WL  of  ezceptionfl  upon  whicb  said  motion  for 
a  new  trial  is  to  be  based;"  and  with  a  direc- 
tion "that  the  said  stay  of  proceedings  so 
granted  be  vacated  and  set  aside." 

Judff$  Bhipman  was  duly  designated  to  hold 
tiie  Circuit  Court  for  the  Southern  District  of 
New  York  for  two  weeks  beginning  on  the  16th 
of  January,  1888.  The  semion  of  the  court 
held  by  him  terminated  on  the  27th  of  January, 
1888,  and,  during  the  time  from  that  day  until 
the  first  Monday  of  April,  1888,  which  was  the 
second  of  April,  when  the  April  Term  of  that 
court  began,  Judge  Shipman  was  assigned  to 
bold  no  court  within  the  Southern  District  of 
New  York,  and  he  was  not  at  any  time  between 
the  27th  of  January,  1888,  and  the  second  of 
April,  1888,  within  the  Southern  District  of  New 
York  for  any  official  purpose. 

A  writ  of  error  to  remove  the  case  to  this 

court  was  allowed,  on  a  bond  approved  to 

[549]    operate  at  a  supenedeas,  and  a  citation  was 

served.    A  transcript  of  the  record  was  filed 

in  this  court  on  the  8th  of  Cctober,  1888. 

The  foregoing  facts  are  stated,  partly  from 
the  papers  in  the  application  for  the  manda- 
mus, and  partly  from  the  contents  of  such 
record. 

We  are  of  ^pinion  that  the  writ  of  mandamus 
must  issue.  Bv  Rules  67  and  69  of  the  Circuit 
Court  for  the  Southern  District  of  New  York, 
which  took  effect  on  the  first  Monday  of  Au- 
gust, 1888,  it  is  provided  that,  when  exceptions 
to  the  opinion  of  the  court  are  taken  by  either 
party  on  the  trial  of  a  cause,  he  shall  not  be  re- 
quired to  prepare  his  bill  of  exceptions  at  the 
trial,  but  shall  merely  reduce  the  exceptions  to 
writing,  or  the  court  will,  on  request,  note  the 
point,  and  the  bill  of  exceptions  shall  after- 
wards be  drawn  up,  amendeid,  and  settled,  un- 
der the  following  regulations:  The  bill  of  ex- 
ceptions shall  be  prepared  and  a  copy  thereof 
served  upon  the  opposite  party  before  judgment 
[552]  is  rendered  on  the  verdict;  the  opposite  party 
may,  within  four  days  after  such  s^vioe,  pro- 
pose amendments  to  the  biU  and  serve  a  copy 
upon  the  party  who  prepared  it;  if  the  parties 
cannot  agree  in  regard  to  the  amendments,  then, 
within  four  days  after  such  service  of  a  copy  of 
the  amendments,  either  party  may  give  to  the 
other  notice  to  appear  within  a  convenient  time, 
and  not  more  tnan  four  days  after  service  of 
such  notice,  before  the  ludge  who  tried  the 
cause,  to  have  the  bill  and  amendments  settled; 
the  judge  riiall  thereupon  correct  and  settle  Uie 
same  as  he  shall  deem  to  consist  with  the  truth 
of  the  facts;  but,  if  the  parties  shall  omit, 
within  the  several  times  above  limited,  unless 
the  same  shall  be  enlarged  by  a  judge,  the  one 
to  propose  amendments,  and  the  other  to  notify 
an  appearance  before  the  judce,  they  shall  re- 
wpetxtveij  be  deemed,  the  former  to  have 
agreed  to  the  bill  as  prepared,  and  the  latter  to 
have  agreed  to  the  amendments  as  proposed; 
and  if  the  party  omit  to  make  a  bill  within  the 
time  above  lintited,  unless  the  same  shall  be  en- 
larged at  aforesaid,  he  shall  be  deemed  to  have 
waived  his  right  thereto. 

A  corresponding  practice  prevails  in  the  Su- 
preme Court  of  the  State  of  New  York,  1^  its 
rules,  with  variations  as  to  time.  Under  those 
rules,  a  case,  or  a  case  and  exceptions,  or  a  case 
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containing  exceptions,  on  a  trial  before  a  janr, 
is  to  be  made,  and  a  copy  thereof  served  on  the 
opposite  par^,  within  ten  days  after  the  triaL 
The  party  served  may,  within  ten  davs  there- 
after, propose  amendments  thereto  and  serve  a 
oopy  on  the  party  proposing  the  case  or  excep- 
tions, who  mav  within  four  days  thereafter 
serve  the  opposite  party  with  a  notice  that  the 
case  or  exceptions,  with  the  proposed  amend- 
ments, will  bo  submitted  at  a  time  and  place  to 
be  specified  in  tiie  notice,  not  less  than  four  nor 
more  than  twenty  dsys  after  service  of  such  no- 
tice, to  the  justice  before  whom  the  cause  was 
tried,  for  settlement. 

It  18  apparent  that  both  parties  in  this  caso 
acted  upon  the  view  that  the  rule  of  practice  of 
the  Supreme  Court  of  the  State  applied  to  the 
case;*because  the  plaintiff,  instead  of  serving  on 
the  defendant  his  proi)osed  amendments  to  the 
bill  within  four  days  after  the  third  of  March, 
as  required  by  the  Rule  of  the  Circuit  Court,  \5SS] 
waited  ten  days,  under  the  Rule  of  the  Supreme 
Court  of  the  State,  and  then,  on  the  iBth  of 
March,  obtained  a  stipulation  from  the  defend- 
ants giving  ten  days'  additional  time  to  prepare 
and  serve  amendments.  It  may  be  that  the  de- 
fendant, in  serving,  on  the  27tn  of  March,  a 
notice  of  settlement  of  fourteen  days,  for  the 
10th  of  April,  on  the  plaintiff,  intenaed  to  com- 
ply, as  it  in  fact  did  comply,  with  the  require- 
ment of  the  rule  of  the  state  court  that  such 
notice  should  be  a  notice  of  not  less  than  four 
nor  more  than  twenty  days;  yet  it  also  suffi- 
ciently complied  with  Rule  67  of  the  Circuit 
Court,  which  required  a  notice  of  not  more  than 
four  days,  because  a  notice  of  four  days,  served 
on  the  27th  of  March,  would  have  been  for  the 
81st  of  March,  and  Judge  Shipman  was  not 
then  within  the  Southern  District  of  New  York, 
so  as  to  be  able  to  perform  any  judicial  act 
there;  nor  did  he  come  there,  so  as  to  be  able  to 
do  so,  until  the  second  of  April,  1888.  Under 
these  circumstances,  the  notice  for  the  10th  of 
April  was  a  reasonable  compliance  with  the 
Rule  of  tiie  Chrcuit  Court. 

We  are  of  ofdnion  that  the  practice  and  rolea 
of  the  state  court  do  not  apply  to  proceedinga 
hi  the  Circuit  Court  taken  for  the  purpose  of  re- 
viewing in  this  court  a  judgment  of  the  Circuit 
Court,  and  that  such  rules  and  practice,  em- 
bracing the  preparation,  perfecting,  setUing 
and  signing  of  a  bill  of  exceptions,  are  not 
within  the  "practice,  pleadings  and  forms  and 
modes  of  proceeding"  in  the  Circuit  Court  which 
are  required,  by  section  914  of  the  Revised 
Statut^  to  conform  "as  near  as  may  be"  to 
tiie  "  practice,  pleadings  and  forms  and  modes 
of  proceeding  existing  at  the  time  in  like  causea 
in  the  courts  of  record  of  the  State"  within 
which  the  Circuit  Court  is  held,  "any  rule  of 
court  to  tiie  contrary  notwithstanding. " 

This  court  has  had  occasion  several  times  to 
construe  section  914.  In  Jlfudd  ▼.  Burratee, 
91  U.  S.  420  [28:  2861,  a  statestatute  requhred 
a  judge  to  instruct  a  jury  only  as  to  the  law  of 
a  case;  and  provided  that  the  written  instruc- 
tions of  the  court  should  be  taken  by  the  jury 
in  their  retirement  and  returned  with  the  ver- 
dict, and  that  papers  read  in  evidence  might  be 
carried  from  the  bar  by  the  Jury.  The  court  ---- 
charged  the  jury  upon  the  facts,  and  refused  [554 
to  pomit  them  to  take  to  their  room  the  writ- 
ten instructions  given  by  the  court,  or  papers 
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read  in  evidence.  This  court  held  thai  this 
was  not  error,  because  the  personal  conduct  and 
administration  of  the  Judge  in  the  discharge  of 
his  separate  functions  was  not  practice,  or 
pleading,  or  a  form  or  mode  of  proceeding, 
within  the  meaning  of  those  terms  in  the  Act 
of  Congress. 

In  Indianapolis  iASL  L.  R  Cb.  ▼.  Barst,  98 
U.  8.  291  [28:  898]  a  state  statute  prescribed 
that  the  judge  should  require  the  jury  to  an- 
swer special  interrogatories  in  addition  to  find- 
ing a  general  verdfct.  This  court  held  that 
that  provision  did  not  apply  to  the  courts  of 
the  United  States;  and  that  the  Act  of  Congress 
did  not  apply  to  a  motion  for  a  new  trial,  nor 
affect  the  power  of  the  Circuit  Court  to  grant  or 
refuse  a  new  trial  in  its  discretion.  This  last 
point  was  agnhi  so  ruled  in  Neweomb  v.  Wood, 
97  U.  8.  581  [24: 1086]. 

In  harmony  with  the  foregoing  decisions,  we 
are  of  opinion  that  section  914  does  not  extend 
to  the  means  of  enforcing  or  revising  a  decision 
once  made  by  the  Circuu  Court  Section  914 
does  not  extend  to  proceedings  to  enforce  a 
Judgment,  because  by  section  916  special  pro- 
visions are  made  as  to  a  remedy  by  execution 
or  otherwise,  to  reach  the  property  of  a  Judg- 
ment debtor,  by  borrowing  from 'the  laws  of 
the  State  only  those  remedies  then  already  ex- 
isting, or  which  should  thereafter  be  adopted 
by  general  rules  of  the  Circuit  Court  Lanuuter 
V.  ieOer,  128  U.  8.  876  [81:  288].  The  object 
of  section  914  was  to  assimilate  the  form  and 
manner  in  which  the  parties  should  present 
their  claims  and  defense,  in  the  preparation  for 
the  trial  of  suits  in  the  federal  courts,  to  those 

Srevailing  in  the  courts  of  the  State.  As  we 
ave  seen,  it  does  not  include  state  statutes  re- 
quiring instructions  to  the  Jury  to  be  reduced 
to  writing,  or  those  which  permit  such  instruc- 
tions, and  certain  papers  read  in  evidence,  to 
be  taken  by  the  jury  when  they  retire,  or  those 
which  require  the  Jury  to  be  directed,  if  they 
return  a  general  verdict,  to  find  specially  upon 
particular  questions  of  fact  involved  in  the  is- 
sues; and,  as  it  does  not  apply  to  a  motion  for  a 
new  trial,  nor  affect  the  power  of  the  Cucait 
Court  to  grant  or  refuse  a  new  trial  at  its  dis- 
cretion, so  it  does  not  cover  aoy  other  means 
of  enforcing  or  revising  a  decision  once  made 
by  the  Circuit  Court  The  manner  or  the  time 
of  taking  proceedings  as  a  foundation  for  the 
removal  of  a  case  by  a  writ  of  error  from  one 
federal  court  to  another  is  a  matter  to  be  regu- 
lated exclusively  by  Acts  of  Congress,  or,  when 
they  are  silent,  by  methods  derived  form  the 
common  law,  nom  ancient  English  Statutes,  or 
from  the  rules  and  practice  of  tne  courts  of  the 
United  States.  The  only  regulation  made  by 
Congress  as  to  bills  of  exceptions  is  that  con- 
tain^ in  section  958  of  the  Revised  Statutes, 
which  provides  that  they  shall  be  sufficiently 
authenticated  by  the  signature  of  the  presiding 
Judge,  without  any  seal. 

These  views  were  adopted  by  the  Circuit 
Oourt  for  the  Southern  District  of  New  York, 
in  Whalen  v.  Sheridan,  18Blatchf.  824,  and  by 
the  Circuit  Court  for  the  District  of  Massachu- 
setts, in  United  8tate$  ▼.  Train,  12  F^  Rep. 
852. 

In  the  present  case  the  defendant  prepared 
and  served  its  bill  of  exceptions  within  the 
forty  days  from  January  25.    The  expression 
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"prepare  and  serve,"  in  the  order  allowing  the 
forty  days,  clearly  meant  in  view  of  Rutes  67 
and  69  of  the  Circuit  Court,  that  the  proposed 
bill  was  to  be  prepared  and  served  on  the  op- 
posite party  withm  the  forty  days,  so  that  he 
might  propose  amendments  to  it  within  the 
time  prescribed  by  the  rules.  It  was  so  pre- 
pared and  served  within  the  forty  days.  It  was 
retained  hy  the  plaintiff  for  ten  days  aft^  its 
service.  He  then  obtained,  by  Mipulation, 
from  the  defendant,  ten  days'  more  time  to  pre- 
pare and  serve  amendments.  The  proposed 
amendments  were  served  on  the  tenth  day,  and 
the  notice  of  settlement  was  accepted,  written 
admission  of  its  service  was  given,  audit  was 
retained.  Under  these  and  tne  other  circum- 
stances above  detailed,  we  think  the  defendant 
was  entirely  regular  in  its  practice,  and  that 
the  plaintiff  was  estopped  from  raising  thd  ob- 
jection which  he  made  before  Judge  Shipman. 

On  the  facts  of  the  present  case,  the  decision 
in  MtUler  v.  Ehlen,  91  U.  8.  249  [28:  819],  haa 
no  application.  In  that  case,  on  a  trial  by  the 
court,  without  a  Jury,  of  an  action  at  law,  there 
was  a  general  finding  for  the  plaintiff,  and  a 
motion  for  a  new  triaL  The  motion  was  con-  [556] 
tinned  until  the  next  term,  when  it  was  over- 
ruled, and  Judgment  was  entered  on  the  find- 
ing. At  the  latter  term,  a  writ  of  error,  re- 
turnable to  this  court,  was  sued  out,  and  Um 
term  was  adjourned  without  any  bill  of  ex- 
ceptions having  been  signed  or  aUowed,  or  any 
time  having  teen  given,  either  by  consent  of 
the  parties  or  by  order  of  the  court,  to  prepare 
one.  At  the  next  ensuing  term,  and  after  the 
return  day  of  the  writ  of  error,  a  bill  of  excep- 
tions was  signed  and  filed  by  order  of  the  court 
as  of  the  day  the  finding  was  made;  and  it  did 
not  appear  that  that  had  been  done  with  the 
consent  or  knowledge  of  the  plaintiff.  On 
these  facts,  this  court  held  that  the  order  of 
the  court  below,  directing  the  filing  of  the  bUl 
of  exceptions  as  of  the  date  of  the  tmding,  was 
a  nullity,  on  the  ground  that  the  parlies  had,  in 
due  course  of  proceeding,  both  in  law  and  in 
fact  lieen  dismissed  from  the  court  That  de- 
cision has  no  application  to  the  present  case, 
because  the  rights  of  the  defendant  were  saved 
by  the  express  order  of  the  court  made  during 
the  term,  and  by  a  sufficient  compliance  on  the 
part  of  the  defendant  with  the  rules  of  the  Cir- 
cuit Court,  and  by  what  must  be  held  to  have 
been  the  consent  of  the  plaintiff. 

In  this  view  of  the  case,  the  question  whether 
the  term  at  which  the  verdict  was  rendered 
expired  on  the  25th  of  February,  being  the  Sat- 
urday next  preceding  the  last  Monday  of  Feb- 
ruary, or  on  the  81st  of  March,  being  the  Sat- 
urday next  preceding  the  first  Monday  of  April, 
is  immaterial.  The  Rules  of  the  Circuit  Court 
clearly  contemplate  proceedings^  to  perfect  a 
bill  of  exceptions  within  the  times  limited  by 
those  rules,  without  reference  to  the  expiration 
of  a  term.  By  section  658  of  the  Revised  StaU 
utes,  terms  of  the  Circuit  Court  are  appcnnted 
to  be  held  in  the  Southern  District  of  New 
York  on  the  first  Monday  in  April  and  the  third 
Monday  in  October,  "and  for  the  trial  of  crim- 
inal causes  and  suits  in  equity"  on  the  last 
Monday  in  February.  The  defendant  contenda 
that  the  October  Term  terminated  at  the  b^in- 
ning  of  the  February  Term,  and  the  plaintiff 
oontends  that  the  October  Term  terminated  at 
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Uw  beginniog  of  the  April  T«rin.     We  do  not 
flod  it  neceasai7  to  decide  ibis  questloii. 

A  irrit  ot  maDdamuama;  properlj  be  Issued 
t)T  tbia  court,  to  com;x'l  the  ludge  of  tn  Infe- 
rior court  to  aetile  and  sign  a  bill  of  eicejitioii*. 
St  parte  Crane,  80  U.  B.  8  Pet  190  [8:  82]. 
Sncb  &  wrltdoes  Dotuoderlaketo  cootrol  tbe 
discredoD  of  the  Jud^e  as  to  how  he  shall  frame 
tbe  bill  of  exceptions,  or  ea  to  how  be  shell  de- 
cide any  point  arising  on  ita  settleraeat;  bat  It 
onlj  compels  blm  to  aettle  and  sign  it  in  sodw 

nit  vrrit  leill  imie  in  tie  termi  of  th6  praytr 
t(f  tbe  pttitioTi,  oommanding  Ae  Jvdge  Ut  eettU 
thebiil  qf  eoneptione tendered  by  tht  d^endant, 
according  to  the  truth  uf  th»  tnaUtr$  anieh  t<xik 
plare  b^vre  him  on  Iht  trial  of  the  aforetaid  ae- 
Hon,  artd,iehenm>»ettied,  lattgnilatefthtlOih 
day  of  Ajtrii,  1888,  that  being  tA4  day  teAm 
the  propped  bilt  arid  propond  amtndmente  were 
tubnutled  to  him  for  eetUemetU. 


JOHN  BAEXR  rr  xl. 

(Sees.  C  Beporterled.  5SU-S78.) 

JuriedieUon  qf  tuprenu  cmtrt  to  retiea  aate 
judgment — Act  if  June  IS,  181S — eonfyininfi 
St.  Louit  land»—Aet  tf  ISSO—eitgiaawy  ^ 
proof. 


[bt  at  the  (rantee  ma  n 
uni  ot  B  aurver  under  the 


It  had  alieadr  released  al 

■nd  claim  Uiereto. 

1.  Bucb  Is  ada  did  not  ifterwsrda  pass  to  tbe 
«f  umouri.bj'rlriueof  theAotot  18Ki.fDrB 


Bt  One  who  elalms  to  have  punihaaed  the  title 
■TWiir  trom  raob  oooapation,  oultiTstloti  or  pos- 
•Hslaii  ll  oot  lequtred  to  prove  wlUi  oertaintr  aod 
pnolshm  the  Ume  when  and  the  penoo  vbo  oultl- 
TBtod  or  ooenpied  that  pTeeiae  piopert;  elihtr  or 
nlnetTTcanan. 

t.  HMtber  tSe  etatate  dot  Juattoe  oan  require 
anrUiliu  moie  thee  Mtkfaotorr  pioot  *^~'  — ^ 


P\  ERROR  to  (be  Bupreme  Court  of  tbe  Slate 
of  Missoorl,  to  Tcriew  a  Judgment  Id  favor 
cf  derendanU,  In  an  action  of  ejecuueot  to  re- 
ooverlaada.    AffrmuL 

U8  u.  &  n.  a.  Boox  8a  s 


Reported  below.  8fi  Ho.  009. 

This  was  an  action  of  etectmeot  begun  Id  the 
stale  circuit  court  in  1B58  b;  Qhuwow,  the 
plointiS  Id  error,  and  two  olhen  ^uce  de- 
ceased), aaCommiscdonentorthefilaleof  Mi»- 

FlalotUI  recovered  of  defendants  a  trlaogn- 
Itu  shaped  track,  contaiaiog  about  flftj-three 
acns. 

This  judgment,  on  appeal  by  defendanU  to 
tbe  St.  Louis  Court  of  Appeals,  was  affirmed; 
BDd  upon  a  further  appeal  to  ttie  Supreme 
Court  ot  Missouri,  was  by  that  court,  in  1880, 
rerersed,  and  a  final  judgment  thereupon  en- 
tered therein  for  the  defendants. 

From  this  last  judgmeat  the  plalotUf  hu 
brought  the  case  here  by  writ  of  error. 

The  farther  fscis  are  stated  In  the  opinion. 

Mitre.  Mdvin  L.  Qray,  Elm«r  B.  Adams 
and  John  W,  SiTdan,  for  plduliff  Id  error: 

Tbe  reserratlon  contained  In  seotloo  2  of 
the  Act  of  June  18,  1812,  did  oot  prevent  lb* 
Act  of  1920  operating  as  a  grant  to  Missouri  of 
the  land  in  dispute. 

Hammond  «.  St.  Lmiit  Pvlilio  Sehoolt,  8  Ho, 
74;  Bberte  v.  St.  Louie  PhA.  Schoott,  11  Mo.  262; 
Oabannlv.Watipir,9ia.o.2a5;KimU^.St.LouU 
Pui.  Sehook.  10  Mo.  B81;  AConspp.  69  U.S. 

18  How.  26 (IJJ: 837);  FiiMey.  Whitney.  19V. 
6.BWbU.  187,196(19:068,671)1  FoMmi'te  Fol- 
fay  Cow.  82  U.S.  lis  Wall.  87(31:86);  HamT. 
Mo.  69  U.  8  18  How.  138  (16:887);  8.0.  below, 

19  Mo.  601. 

The  Act  of  1820  wa*  a  compact,  by  one  sov- 


mote  strictly  than  other  Acta. 

Oooper  V.  Bodertt,  ES  U.  B.  IB  now.  riv,  isu 
(]6:8l0);  Beeeherv.WMeriy.lUiU.  S.  liVJ  Oii 
440);  Sam  r.  Mo.  tupn. 

So  menu  were  provided  by  tbe  Act  of  1812 
for  selecting  the  particular  Mods  which  should 
constitute  the  <Hie  twentieUi  reserred  for 
schools.  Tbe  Act,  ttaeiefore,  wBsinoapableof 
enforcement  and  of  no  eSecL 

SlideU  V.  Orani^n,  111  U.  S.  418,  489  (SB: 
821.  S80);  Menard  v.  JAw^,  48  TJ.  S.  8  How. 
298  (13: 1066);  Boyto  v.  Papin,  11  Mo.  96; 
Sbeiie  V.  St.  Loui*  Pub.  School*,  Id.  264. 

The  reservation  of  1812  was  at  that  time  bnt 
a  mere  float,  and  had  not  attached  to  the  par- 
ticular natcel,  within  the  general  survey  of  the 
town,  thatwasgrantedby  the  Actof  iBSiOand 
so  did  not  affect  that  grant 

Menard  v.  Mateey,  eupra;  Fremont  r.  U.  8. 
sen.  S.  17  How.  SU,  DCS  (IS:  2(1.  846);  Ooutin 
V.  Labatut,  80  U.  S.  18  Bow.  808,  210  (IB:  601. 
605);  Henthawv.  BUtell.  8SU.  S.18Wall.  200. 
266(31:880.889);  jrtOM-v.Aifa,  99  U.  S.  478. 
476  (28. 785,786);  U.  8.  v.  MeLaughiin,  127  D. 
S.  460(ant«,  218). 


longed  to  tbe  political  authorities.  Theiractlon 
as  to  that  wo*  conclusive  upon  the  schools  ot 
the  town. 

We^  V.  Ooehran,  58  U.  8. 17  How.  414  41< 
(15:  114,  IKJ);  Btoj^ordT.  Taylor.  59  TJ.  t  18 
How.  412  (IS:  464);  Bryan  v.  Fortyth,  60  U.  S. 
19  How.  836  (IS:  675);  Methan  v.  Fonyth,  SB 
U.  8.  SI  How.  177  (16: 781);  OmndeUt  v.  8t. 
louit.  66  C.  B.  1  Black.  179  (17:  IM);  OlaigoK 
V.  a>rtu,  66  n.  S.  1  Black,  002  (17:114);  John- 
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«em  V.  Towsley,  80  U.  S.  18  Wall.  72  (20: 485); 
French  v.  Fyan,  93  U.  S.  171  (23: 813). 

The  grant  by  the  Act  of  1820  gave  a  good 
title  to  the  State. 

Dredge  v.  Forsyth,  67  U.  S.  2  Black,  569  (17: 
2J^);Bece?ierY.  Weiherby,  supra;  Natoma  Water 
^  Min,  Go.  ▼.  Bugbey,  96  U.  8.  165  (24:621). 

The  United  States  is  presumed  to  have  title  to 
all  land  which  it  grants. 

Long  V.  MeDow,  87  Mo.  201;  Minter  v.Orom- 
main,  69  U.  S.  18  How.  87  (15: 279). 

An  outstanding  title,  if  barred  by  time,  or 
abandoned,  will  not  avail. 

Foster  v.  Joice,  8  Wash.  C.  C,  501;  Jackson 
V.  Hudson,  8  Johns.  886;  Bennett  v.  Ebrr,  47 
Mich.  223;  McDonald  y.  Schneider,  21  Mo.  410; 
Howard  v.  Massengatc,  13  Lea,  577, 585;  Pecky. 
CarmicJiael,  9  Yerg.  825;  Hall  v.  Oittings,  2 
Harr.  &  J.  112. 

Abandonment  was  a  familiar  mode  of  losing 
title  to  land  under  Spanish  Law. 

Fine  v.  St.  Louis  Pub.  Schools,  28  Mo.  576; 
Lqjoye  v.  Primm,  8  Mo.  529;  Page  v.  Scheibel, 

11  Mo.  188;  Byron  v.  Sarpy,  18  Mo.  458; 
Soulard  v.  Clark,  19  Mo.  570;  Barada  v.  Blum- 
enthal,  20  Mo.  162;  St.  Louis  v.  Toney,  21  Mo. 
254;  Clark  v.  Hammerle,  36  Mo.  620;  Vasquea 
v.  Ewing,  42  Mo.  247. 

Lands  thus  lost  by  abandonment,  or  forfeit- 
ure, before  1812,  or  whose  former  owners  had 
died  without  heirs,  were  not  granted  to  anyone 
by  the  Act  of  1812. 

Page  v.  Sdteibel,  11  Mo.  188,  185;  Byron  v. 
Sarpy,  18  Uo.  458;  StrotherY.  Lucas,  37  U.  8. 

12  Pet.  410(9:1187). 

The  lots  in  the  common  field  were  not  con- 
firmed by  the  Act  of  1812  in  a  body,  as  one 
field.  Each  lot  was  confirmed  severally  to  its 
separate  owner,  or  claimant,  l^  its  boundaries, 
as  they  actually  existed  on  the  ground. 

Guitard  v.  Stoddard,  57  U.  S.  16  How.  494 
14: 1030);   Glasgow  v.  Lindell,  50  Mo.  60,  79, 


80. 


The  Grand  Prairie  common  field  was  not  in- 
closed, but  was  an  open  area  of  land.  It  was 
not  a  field  in  the  usual  sense  of  the  word. 

Maekatf  v.  Daion,  45  U.  S.  4  How.  421  (11: 
1088);  Ouitard  v.  Stoddard,  supra;  Les  Bois 
v.  Bramell,  45  U.  8.  4  How.  449  (11:1051); 
Paae  V.  Scheibel,  11  Mo.  174. 

A  grant  to  A  or  B  is  of  no  efTect,  because 
so  one  can  say  which  is,  and  which  is  not,  the 
grantee. 

Bacon.  Abr.  title,  Orani,  C.  pp.  510,  511;  1 
Shep.  Touch.  237;  Thomas  v.  Marshfield,  10 
Pick.  367;  Jackson  ▼.  Sissons,  3  Johns.  Cas. 
602;  Jackson  v.  Cory,  8  Johns.  885;  8  Wash. 
Real  Prop.  5th  ed.  281,  566;  1  Wood  Convey. 
171. 

The  documentary  evidence  was  not  sufiScient 
to  establish  presumptively  grants  under  Uie 
Act  of  1812,  to  the  claimants. 

Oamaehe  v.  Piquignot,  57  U.  8.  16  How. 
451  (14: 1012);  Soulard  v.  Allen,  18  Mo.  591; 
Buyck  V.  C.  S.  40  U.  8.  15  Pet.  215  (10: 715); 
U.  S.  V.  Delespine,  40  U.  8.  15  Pet.  319  (10:758); 
U.  S.  V.  Miranda,  41  U.  8.  16  Pet.  153(10:920); 
SlideUY.  Qran4iean,  111  U.  8.  412  (28:821). 

The  confirmation  of  the  ^zet  claim  by  the 
Act  of  1836  would  be  junior  to  the  title  of 
plaintifT  under  the  Act  of  1820.  It  would  be- 
gin in  1886. 

Les  Bois  Y.  BrameU.  45  U.  8.  4  How.  449 


(11: 1051);  Menard  v.  Massey,  49  U.  8.  8  How. 
298  (12. 1085);  Delauriere  v.  Emison,  56  U  8. 
15  How.  525  (14: 800);  S  C.  below,  14  Mo.  37; 
Dent  V.  Sigerson,  20  Mo.  489;  CabannS  v. 
Walker,  81  Mo.  274;  Waller  v.  Von  Phul,  14 
Mo.  84. 

The  surveys  of  Cozens  were  no  evidence  of 
the  location  of  the  lots  confirmed  to  the  several 
claimants,  because  of  their  nonconformity  to 
the  descriptions  of  those  lots  as  given  in  the 
confirmations. 

U.  S.  Y.  HaUeck.  68  U.S.  1  Wall.  439  (17:664); 
Fossat  V.  U.  S.  69  U.  8.  2  Wall.  649  (17:789); 
Villalobos  v.  U.  8.  51  U.  8.  10  How.  541  (18: 
531):  U.  S.  Y.  Levy,  88  U.  8.  18  Pet  81  (10:68); 
U.  S.  V.  Forbes,  40  U.  8.  15  Pet.  173 
(10: 701). 

The  questions  raised  by  the  assignments  of 
error  are  federal  questions,  which  bring  the 
case  within  the  jurisdiction  of  this  court. 

Murdock  v.  Memphis,  87  U.  8.  20  Wall.  590 
(22: 429);  Mackay  v.  Dillon.  45  U  S.  4  How. 
421  (11:1038);  Cousin  v.  Labatut;  60  U.  8.  19 
How.  202  (15: 601);  Carondelet  v.  St.  Louis,  66 
U.  8.  1  Black.  119  (17:102):  Magwire  v.  Tyler, 
66  U.  8.  1  Black,  195  (17: 1S7);  Gamache  v.  /V- 
mtignot,  57  U.  S.  16  How.  451  (14: 1012);  Mo. 
Rev.  Stat  1879,  §  8781. 

Messrs.  RobH  E.  Collins.  John  Floumey, 
Thos*  T.  Oantt  and  Charles  Gibson,  for 
defendants  in  error: 

All  of  the  land  in  controversy  in  this  case  is 
a  part  of  the  Grand  Prairie  common  field  ad- 
joming  the  Town  of  St.  Louis  in  the  former 
Territory  of  Missouri;  and,  all  of  said  common 
field  having  been  inhabited,  cultivated  or  pos- 
sessed as  common  field  lots,  prior  to  the  20th 
day  of  December,  1803,  by  inhabitants  of  said 
Town  of  St  Louis,  the  title  of  the  United 
States  to  said  land  was  vested  in  fee  simple  ab- 
solute,  without  requiring  survey  or  patent,  in 
such  inhabitants  of  St.  Louis  who  so  inhabited, 
cultivated  or  possessed  said  common  field  lots, 
under  and  by  virtue  of  the  Act  of  Conmss 
of  June  13,  1812,  entitled  <'An  Act  Maying 
Further  Provision  for  Settling  the  Claims  to 
Land  in  the  Territory  of  Missouri." 

Page  v.  Scheibel,  11  Mo.  167;  Milbum  v.  Har- 
dy, 28  Mo.  514;  Glasgow  v.  Lindell,  50  Mo.  60; 
Glasgow  v.  Baker,  72  Mo.  441;  Guitard  v.  Stodr 
dard,  57  U.  S.  16  How.  494  (14: 1030);  GUu^ 
V.  Hortiz,  66  U.  8.  1  Black.  595  (17: 110). 

It  is  because  a  plaintiff  is  the  only  person 
entitled  to  the  land  sued  for  in  ejectment,  that 
he  is  permitted  to  recover.  He  must  show  both 
a  le^l  interest  and  a  possessory  title,  to  the  ex- 
clusion of  all  others. 

Mo.  Rev.  Stat  1879.  p.  873.  §2240;  BealY. 
Harmon,  38  Mo.  435;  2  OreenL  Ev.  §  803;  Ad- 
ams, Eject  33. 

The  lact  that  the  land  in  controversy  is  not 
within  the  outboundary  line,  as  platted  on  Map 
X,  does  not  affect  the  titles  to  common  field 
lots. 

Milbum  V.  Hardy,  and  Glasgow  v.  Hortiz, 
supra. 

The  proceedings  before  the  recorder  of  land 
titles  and  the  board  of  commissioners,  together 
with  the  CCTtificate  of  confirmation  ana  the 
United  States  surveys,  are,  as  aeainstthe  plaint- 
iff in  error,  undisputed  proof  of  a  grant  by 
the  Act  of  1812  to  the  persons  ^amed  of  the 
land  embraced  in  said  surveys;  and  said  grant 
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is  a  better  title  than  that  of  Ihe  plaintiff  in  er- 
ror claiming  under  the  Act  of  1820. 

Souiard  v.  AUen,  18  Mo.  591;  Harrison  v. 
Page,  16  Mo.  183;  Gamacfie  v.  Piquignot,  17 
Mo.  810;  MUbum  v.  Hardy,  28  Mo.  519. 

Mr,  Juitice  Miller  delivered  the  opinion  of 
the  court: 

The  writ  of  error  in  this  case  brings  before 
us  for  review  a  judgment  of  the  Supreme  Court 
of  the  State  of  Missouri,  rendered  on  the  lltb 
day  of  May,  1885,  in  a  suit  commenced  in  the 
Samt  Louis  Land  Court  of  Saint  Louis  County, 
in  that  State,  on  the  15th  day  of  September, 
1853. 

This  suit  is  in  the  nature  of  an  action  of 
ejectment  to  recover  possession  of  about  two 
hundred  acres  of  land.  It  was  tried  three  or 
four  times  in  the  court  of  original  jurisdiction, 
the  last  trial  resulting  in  a  verdict  for  fifty- three 
acres  of  said  land  in  favor  of  plaintiff;  has  been 
once  or  twice  before  the  court  of  appeals,  a 
court  of  intermediate  review;  and  has  been 
three  times  heard  and  decided  in  the  Supreme 
[561  ]  Court  of  the  State  of  Missouri.  All  of  the  de- 
cisions of  the  latter  court  have  been  in  favor  of 
the  defendants,  and  the  last  one  is  now  before 
us.  It  is  one  of  a  class  of  cases  very  numer- 
ous, many  of  which  have  reached  this  court, 
crowing  out  of  claims  for  land  which  had  their 
inception  prior  to  the  Treaty  of  1803,  by  which 
the  United  States  obtained  the  region  of  coun- 
try called  "Louisiaoa"  from  France.  Article 
lU  of  that  Treaty  reads  as  follows: 

"The  inhabitants  of  the  ceded  territory  shall 
be  incorporated  in  the  Union  of  the  United 
States,  and  admitted  as  soon  as  possible,  ac- 
cording to  the  principles  of  the  Federal  Con- 
stitution, to  the  enjoyment  of  all  the  rights, 
advantages,  and  immunities  of  citizens  of  the 
United  States:  and  in  the  mean  time  they  shall 
be  maintaioed  and  protected  in  the  free  enjoy- 
ment of  their  liberty,  property,  and  the  religion 
which  they  profess."    8  Stat,  at  L.  200. 

This  provision  for  the  protection  of  the  rights 
of  private  property  is  probably  no  more  than 
what  follows  by  the  principles  of  the  law  of 
nations  upon  the  transfer  of  the  allegiance  of 
the  inhabitants  of  a  given  territory  from  one 
government  to  another.  The  City  of  New  Or- 
leans was  the  principal  center  of  population  of 
this  large  extent  of  country  at  the  time  the 
Treaty  was  made  with  France,  but  there  were 
also  many  villages  and  towns,  generally  located 
along  the  Mississippi  River  and  upon  some  of 
the  other  navigable  streams;  and  the  Town  of 
Saint  Louis  seems  to  have  become  the  largest 
of  these  In  the  northern  part  of  it  at  the  ban- 
ning of  the  century.  This  territory,  known  as 
Louisiana,  was  for  many  years  the  subject  of 
negotiations  and  contests  between  the  Qovern- 
ments  of  France  and  Spain.  It  had  been  held 
by  the  latter  ^wer  and  under  its  control  for 
some  thiity -eight  years,  when,  by  the  Treaty  of 
San  ndefonso,  October  L 1800,  it  was  re-ceded 
by  Spain  to  France.  No  actual  transfer  of 
possession  had  been  made  under  this  Treaty  at 
the  time  that  of  1808  was  ratified,  by  which 
we  acquired  the  country  from  the  French  Gov- 
enunent;  but  formal  proceedings  were  taken 
immediately  thereafter  by  which,  at  New  Or- 
leans, possession  was  delivered  to  the  French 
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official,  M.  Laussat,  on  the  80th  day  of  Novem-  [56: 
ber.  1803;  and  on  the  20th  day  of  December 
following  this,  possession  was  formally  passed 
over  to  Gen.  Wilkinson,  representing  the  Unit- 
ed States.  Corresponding  changes  of  flags 
were  made  at  the  time  at  New  Orleans,  and 
similar  transfers  were  effected  at  Saint  Louis 
on  the  9th  and  10th  of  March,  1804. 

The  acquisition  of  titles  by  individuals  to 
lands  from  the  Government,  both  under  the 
French  and  Spanish  regimes,  was  of  the  simplest 
character.  An  application  to  the  Governor, 
who  usually  resided  at  New  Orleans,  or  to  a 
Lieutenant-Ck)vernor,  for  leave  to  cultivate 
some  of  the  land  under  his  authority,  was 
rarely  refused;  and  when  such  an  application 
was  rejected,  it  was  generally  upon  the  ground 
that  some  previous  applicant  haa  a  better  right 
Some  of  these  grants  were  surveyed  and 
marked  out,  and  the  license  and  survey  were 
considered,  when  accompanied  by  possession, 
to  complete  the  title.  Many  individuals,  how- 
ever, were  in  i)ossesslon  of  lands  under  titles 
which  were  not  perfect;  and  when  the  country 
came  into  the  control  of  the  United  Spates  it 
became  the  purpose  and  obvious  duty  of  the 
Government  to  secure  to  these  people  all  the 
rights,  however  imperfect  or  inchoate,  which 
had  been  acquired  by  them  under  the  domin- 
ion of  either  France  or  Spain.  Most  of  the 
inhabitants  of  this  territory  were  French. 

The  Government  of  the  United  States  per- 
formed this  duty  in  the  most  liberal  manner. 
It  commenced  by  passing  an  Act  of  Congress 
in  1805  (2  Stat,  at  L.  324),  and  a  supplement 
thereto  in  1800  (2  U.  S.  Stat,  at  L.  891),  which 
was  amended  in  1807  (2  Stat,  at  L.  440),  by 
which  three  commissioners  were  appointed  for 
the  purpose  of  establishing  these  land  claims 
and  separating  them  from  the  public  domain. 
This  conmiission,  called  the  Ola  Board  to  dis- 
tinguish it  from  another  which  succeeded  it, 
made  a  report  of  its  proceedings  to  Congress 
in  the  year  1811.    It  rejected  a  very  large  pro- 

eortion  of  the  claims  submitted  to  it,  and  the 
ard  rules  which  were  applied  to  the  cases 
brought  before  it  for  adiudication  occasioned 
much  discontent.  A  history  of  the  effort  to 
induce  Congress  to  some  more  liberal  provision 
in  regard  to  them  shows  that  that  body  was  very  [66 
fully  informed  as  to  the  proceedings  taken  by 
the  commission;  and  it  was  upon  the  represen- 
tation of  at  least  one  of  the  commissioners,  as 
well  as  statements  of  some  other  persons  who 
were  interested  in  and  cognizant  of  the  state  of 
affairs,  and  upon  petitions  presented  to  it,, 
which  may  be  found  among  the  American 
State  Papers,  that  Congress  was  induced  to 
pass  a  much  more  liberal  statute  in  regard  to 
these  claims.  It  was  approved  June  13,  1812 
(2  Stat,  at  L.  74^,  and  provided  for  the  ap- 
pointment of  another  board  of  commissioners 
with  authority  to  reexamine  Uie  claims  which 
had  been  rejected,  as  well  as  to  hivestigate  oUi- 
ers  not  previously  presented,  and  directed  a 
report  to  be  made  to  Congress.  The  first  and 
second  sections  of  this  statute,  which  is  sup- 
posed to  be  controlling  in  regard  to  the  case 
now  before  us,  read  as  follows: 

"  An  Act  Making  Further  Provision  for  Set- 
tling the  Claims  to  Land  in  the  Territory  of 
Missouri 
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"Bee  1.  Be  it  enacted,  By  the  Senate  and 
Eouee  of  Bepreeentativee  of  the  United  States  of 
America  in  Congrese  assemded.  That  the  rights, 
titles  and  claims  to  town  or  village  lots,  out 
lots,  common  field  lots,  and  commons,  in,  ad- 
Joining,  and  belonging  to  the  several  Towns  or 
Villages  of  Portage  des  Sioux,  St.  Charles,  St. 
Louis,  St.  Ferdinand,  Yillaeo  a  Robert,  Caron- 
delet,  St.  Genevieve,  New  Madrid,  New  Bour- 
bon, Little  Prairie  and  Arkansas,  in  the  Terri- 
tory of  Missouri,  which  lots  have  been  inhabited, 
cultivated,  or  possessed,  prior  to  the  twentieth 
day  of  December,  one  thousand  eight  hundred 
and  three,  shall  be  and  the  same  are  hereby 
confirmed  to  the  inhabitants  of  the  respective 
towns  or  villages  aforesaid,  according  to  their 
several  right  or  rights  in  common  thereto;  Pro- 
vided, That  nothing  herein  contained  shall  be 
construed  to  affect  the  rights  of  any  persons 
claiming  the  same  lands,  or  any  part  thereof, 
whose  claims  have  b^n  confirmed  by  the  board 
of  commissioners  for  adjusting  and  settling 
claims  to  land  in  the  said  Territory.  And  it 
shall  be  the  dut^  of  the  principal  deputy  sur- 
veyor for  the  said  Territory,  as  soon  as  may  be, 
to  survey,  or  cause  to  be  surveyed  and  marked 
[6641  (where  the  same  has  not  alreaoy  been  done,  ac- 
cording to  law),  the  out-boundary  lines  of  the 
said  several  towns  or  villages,  so  as  to  include 
the  out  lots,  common  field  lots  and  commons 
thereto  respectively  belonging.  And  he  shall 
make  out  plats  of  the  surveys,  which  he  shall 
transmit  to  the  surveyor-general,  who  shall  for- 
ward copies  of  the  said  plats  to  the  Commis- 
sioner of  the  General  I^d  OfSce,  and  to  the 
recorder  of  land  titles;  the  expense  of  survey- 
ing the  said  out-boundary  lines  shall  be  paid 
by  the  United  States  out  of  any  moneys  appro- 
priated for  surveying  the  public  lands;  Pro- 
vided, That  the  whole  expense  shall  not  exceed 
three  dollars  for  every  mile  Aat  shall  be  act- 
ually surveyed  and  marked. 

•*  Sec.  2.  ATid  be  it  further  enacted,  That  all 
town  or  village  lots,  out  lots,  or  ^mmon  field 
lots,  included  in  such  surveys,  which  are  not 
rightfully  owned  or  claimed  by  any  private  in- 
dividuals, or  held  as  commons  l)e]onging  to 
such  towns  or  villages,  or  that  the  President  of 
the  United  States  may  not  think  proper  to  re- 
serve for  military  purposes,  shall  be,  and  the 
same  are,  hereby  reserved  for  the  support  of 
schools  in  the  respective  towns  or  villages 
aforesaid;  Provided,  That  the  whole  quantity 
of  land  contained  in  the  lots  reserved  for  the 
support  of  schools  in  any  one  town  or  village, 
shall  not  exceed  one  twentieth  part  of  the  whole 
lands  included  in  the  general  survey  of  such 
town  or  village." 

There  are  numerous  Acts  of  Congress,  con- 
firming titles  reported  upon  favorably  by  this 
commission,  to  be  found  in  the  years  subsequent 
to  its  appointment,  as  well  as  many  statutes 
displaying  the  utmost  liberality  in  extending 
the  time  within  which  parties  might  apply  to 
this  commission,  or  to  an  officer  who  as  recorder 
succeeded  to  it,  so  that  the  patience  and  gen- 
erosity with  which  Congress  endeavored  to  have 
these  claims  originating  in  those  early  days 
established,  where  there  was  any  basis  of  rignt 
whatever,  is  conspicuous.  Congress  also  dealt 
with  the  State  of  Missouri,  in  regard  to  contri- 
butions for  the  erection  of  public  buildings  and 
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for  the  promotion  of  educadon,  in  the  same 
liberal  manner  as  it  did  in  regard  to  other  re- 

fions  which  were  admitted  as  new  States,  that    [565] 
ad  previously  been  governed  for  a  while  as 
Territories  undar  its  enactments. 

By  the  Act  of  March  8,  1811,  Congress  ex- 
tended the  system  of  the  surveys  of  the  public 
lands  over  this  region,  and  in  the  tenth  section, 
providing  for  sales  of  such  public  lands  as 
should  have  been  surveyed,  declared  that  *'AU 
such  lands  sh^l,  with  the  exception  of  the  sec- 
tion '  number  sixteen,'  which  snail  be  reserved 
in  each  township  for  the  support  of  schools 
within  the  same,  with  the  exception  also  of  a 
tract  reserved  for  the  support  of  a  seminary  of 
learning,  as  provided  for  by  the  seventh  section 
of  this  Act,  and  with  the  exception  also  of  the 
salt  springs  and  lead  mines,  and  lands  contigu- 
ous thereto,  which  by  the  direction  of  the 
President  of  the  United  States  may  be  reserved 
for  the  future  disposal  of  the  said  States,  shall 
be  offered  for  sale  to  the  highest  bidder,"  etc. 
2  Stat,  at  L.  665. 

When  the  time  came  for  the  admission  of 
Missouri  into  the  Union,  among  the  proposi- 
tions which  Congress  submitted  to  the  people 
of  the  Territory  upon  which  it  might  oe  ad- 
mitted as  a  State,  tiie  first  was  "  That  section 
numbered  sixteen  in  every  township,  and  when 
such  section  has  been  sold,  or  otherwise  dis- 
posed of,  other  lands  equivalent  thereto,  and 
as  contiguous  as  may  be,  shall  be  granted  to 
the  State  for  the  use  oi  the  inhabitants  of  such 
township,  for  the  use  of  schools."  8  Stat,  at 
L.  547. 

The  acceptance  by  the  State  of  this  proposi- 
tion, as  one  of  the  conditions  luder  which  it 
entered  the  Union,  forms  the  basis  of  the  title 
claimed  by  the  plaintiff  in  this  suit.  By  the 
general  system  of  surveys  of  public  lands  which 
had  been  established  prior  to  the  Act  of  1811. 
all  the  public  lands  of  the  United  States,  and 
all  those  within  the  general  boui)dary,  as  fast 
as  they  were  surveyed  at  all,  were  divided  first 
into  townships  ox  six  miles  square,  each  of 
which  was  then  subdivided  into  sections  of  640 
acres.  These  townships  and  sections  were 
controlled  by  meridians  of  latitute  and  longi- 
tude, and  not  by  natural  object^;  and  altboush 
the  lines,  if  actually  protracted  upon  the 
ground,  might  extend  over  places  of  consider- 
able population,  and  include  lands  owned  by 
private  citizens,  yet  as  it  was  necessary  to  the  [666] 
completion  of  the  general  system  of  congres- 
sional surveys  they  were  made  to  cover  the 
whole  country,  and  to  include  the  entire  Ter- 
ritory. As  regards  the  sixteenth  section:  of 
course  when  these  surveys  were  protracted, 
either  by  a  simple  calculation  or  by  actual  sur- 
vey over  lands  which  were  claimed  or  owned 
by  private  persons,  or  which  had  been  reserved 
for  public  purposes,  they  had  no  effect  to  de- 
feat or  establish  such  titles,  but  all  that  came 
within  the  lines  of  such  sixteenth  section 
which  was  not  otherwise  appropriated  became 
theproperty  of  the  State  for  school  purposes. 

The  conflict  in  this  case  grows  out  of  the  as- 
sertion by  the  plaintiff  that  the  land  in  contro- 
versy passed  to  the  State  by  virtue  of  the  Act 
of  18!^,  as  part  of  a  sixteenth  section,  while 
the  defendants  claim  that  the  tide  and  ri^ht  to 
it  passed  out  of  the  Government  of  the  United 
States  by  the  Act  of  1812.  eight  years  prior  to 
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fhe  admission  of  the  "State  into  the  Union,  and 
the  Act  minting  each  sixteenth  section  to  the 
State.  It  is  not  denied  that  the  lines  of  the 
sixteenth  section  of  township  forty-flve  north, 
ran^  seven  east  of  the  prindpal  meridian,  in- 
clude the  land  in  dispute,  nor,  if  there  was  no 
reason  to  the  contrary,  that  it  passed  to  the 
State  of  Missouri  under  the  provisions  of  the 
Act  admitting  it  into  the  Union.  Neither  is 
there  any  dispute  that  the  plaintiff  in  error  in 
this  case,  who  was  also  plaintiff  helow,  is  in- 
vested as  commissioner,  for  the  purposes  of  this 
suit,  wiUi  ihe  right  of  the  State  of  Missouri  to 
thepofisession. 

The  defendants  sav,  on  the  other  hand,  that 
they  and  their  preoecessors  from  whom  they 
derive  title  became  the  owners  of  this  land  by 
operation  of  the  Act  of  1812,  and  that  the 
United  States,  having  by  that  Act  parted  with 
its  title,  had  nothing  to  give  to  the  State  of 
Missouri  by  the  Act  of  1820,  and  did  not  in- 
tend to  give  to  that  State  that  which  had  been 
granted  and  confirmed  already  to  private  par- 
Bes. 

These  two  propositions  present,  sharply,  the 
Issue  to  be  tncki  in  the  present  case. 

ItwiU  be  seen  at  once  that  there  is  really  no 
contest  about  the  claim  of  the  plaintiff,  unless 
the  defendants  have  established  some  break  in 
the  continuity  of  the  title  which  the  United 
States  may  have  received  from  France  by  the 
Treaty  of  1808,  or  unless  the  exceptions  in  that 
treaty  of  private  property  take  the  land  in  con- 
troversy out  of  that  class  where  the  right  of 
ownership  was  vested  in  the  United  States  by 
the  treaty.  We  must  turn  then  to  the  de- 
fense in  this  case  to  ascertain  whether  the  decis- 
ion of  the  Supreme  Conit  of  Missouri  is  sound 
which  held  that  defense  to  be  a  good  one. 

There  is  no  question  here  as  to  the  Jurisdic- 
tion of  this  court,  although  the  case  comes  from 
the  supreme  court  of  a  State;  for  every  matter 
in  dispute  arises  either  under  the  Treaty  of  1 808, 
the  Acts  of  Congress  in  rejrard  to  these  lands, 
or  the  authority  of  some  officer  of  the  Govern- 
ment of  the  United  States  exercised  over 
them. 

The  Act  of  June  18, 1812,  was  passed,  as  we 
have  stated,  for  the  purpose  of  prescribing 
more  liberal  principles  by  which  the  claims  of 
private  persons  to  x>ortions  of  what  otherwise 
would  have  been  public  land  should  be  ascer- 
tained and  established,  and  its  provisions  must 
be  construed  in  that  spirit.  The  inhabitants  of 
French  viUa^res  had  a  system  of  dividing  and 
distributing  the  ownership  of  lands  in  and 
about  them  not  common  to  people  of  English 
origin.  Collecting  themselves  together  for 
reffldence  in  that  part  of  the  settlement  which 
may  be  called  the  village  proper,  they  selected 
small  parcels  of  land  for  cultivation,  which 
were  generally  long  strips  with  narrow  fronts. 
These,  measured  by  the  French  arpent,  were 
ntually  two  or  three  arpents  wide  by  forty  in 
length,  running  backward  in  the  shape  of  a 
parallelogram.  The  dividing  lines  between 
these  adjoining  tracts,  which  were  held  by  dif- 
ferent owners,  were  sometimes  well  marked, 
but  in  other  cases  not  so  distinctly  indicated. 
The  ground  in  which  these  small  pieces  of  land 
were  thus  held  by  their  various  individual 
owners  was  known  as  the  "town  or  village  lots, 
out  lots,  common  field  lots  and  commons,"  be- 
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longing  to  the  particular  village.  A  large  num- 
ber of  the  villages  in  the  northern  part  of  Lou- 
isiana, which  iSterwards  came  to  be  called  the 
Territory  of  Missouri,  had  these  outlying  ap- 
pendages to  the  village  proper,  which  were  al- 
wa3rs  treated  as  a  part  of  it.  The  Act  of  1812 
very  carefully  ^ves  the  names  of  the  villages 
so  Stuated,  reciting  the  names  of  'Tori^gedes 
Sioux,  St.  Charles,  St  Louis,  St.  Ferdinand,yil- 
lago  a  Robert,  Carondelet,  St.  Gknevieve,  New 
Madrid,  New  Bourbon,  Little  Pr^Me  and  Ar- 
kansas, in  the  Territory  of  Missouri,"  as  those 
to  which  the  Act  applied.  It  also  declares  that 
"the  rights,  titles  and  claims"  intended  to  be 
covered  by  that  statute  ajre  those  to  the  *'town 
or  village  lots,  out  lots,  common  field  lots,  and 
commons  in,  adjoining,  and  belonging  to  the 
several  towns  or  villages"  thus  designated. 

It  will  thus  be  seen  with  what  care  the  stat- 
ute enumerated  the  villages  to  which  it  was  in- 
tended to  apply  and  the  kind  of  claims  to  tracts 
of  land  therein  proi)osed  to  be  covered  by  it. 

The  Act  then  proceeds  to  confine  its  opera- 
tion to  those  lots  which  '*have  been  inhabited, 
cultivated  or  possessed,  prior  to  the  twentieth 
day  of  December,  1808,"  that  being  the  date  on 
which,  as  already  stated,  the  government  and 
possession  of  the  territory  in  which  these  set- 
tlements are  located  were  actually  transferred 
from  France  to  the  United  States.  It  may  also 
be  noted  that  the  langua^  of  the  statute  does 
not  refer  to  lots  then  inhabited,  cultivated  or 
possessed,  that  is,  on  December  20, 1808,  but  to 
such  as  bad  been  so  inhabited,  cultivated  or 
possessed  prior  to  that  date.  There  is  nothing 
in  the  Act  which  implies  that  the  title  conferred 
by  it  was  dependent  on  actual  possession  at  the 
very  date  wnen  the  above  transfer  was  made; 
but  on  the  contrary  if  there  had  been  habitanc^, 
cultivation  or  po^ession  prior  to  that  time  the 
Act  operated  upon  the  property. 

It  will  also  be  observed  that  these  qualifica- 
tions of  what  is  to  be  confirmed  require  no  de- 
scription of  the  person  of  the  owner,  nor  any 
evidence  that  any  particular  individusd  shall  be* 
proved  to  have  Inhabited,  cultivated,  or  pos- 
sessed any  lot  prior  to  December  20,  1808,  nor 
any  derivation  of  title  from  such  a  party, 
but  simply  that  the  land  shall  have  been  in- 
habited, cultivated  or  possessed  prior  thereto. 
The  Act  then  proceeds  to  declare  that  "the 
same,"  evidently  referring  back  to  the  "rights, 
tities  and  claims,"  mentioned  at  the  beginning 
of  the  section,  to  such  lots  as  these,  which 
"have  been  inhabited,  cultivated  or  possessed, 
prior  to  the  20th  day  of  December,  1808,  shall 
be,  and  the  same  are,  hereby  confirmed  to  the 
inhabitants  of  the  respective  towns  or  villages 
aforesaid,  accordinaf  to  their  several  right  or 
rights  in  common  tiaereto." 

The  same  section  also  made  it  the  duty  of 
the  prindpd  deputy  surveyor  to  run  and  mark 
"the  out  botmdary  lines  of  the  said  several 
towns  or  villages  so  as  to  include  the  out  lots, 
common  field  lots  and  commons  thereto  respect- 
ively belonging." 

Testimony  was  offered  in  the  trial  court, 
which  is  found  in  the  transcript  of  the  record 
in  this  case,  tendiue  to  show  that  the  land  now 
in  controversy  had  oeen  confirmed  to  four  dif- 
ferent individuals,  Laroche,  Bouis,  Baccanne 
and  Bizet,  respectively,  by  the  board  of  com- 
missioners established  by  the  Act  of  1812;  and 

617 


5d<M(44 


SUFBBMB  COUBT  OF  THB  UMITm>  SXATBab 


Oct.  TsBi^ 


On  the  29tli  day  of  May,  1877,  the  Legisla- 
ture amended  the  last  named  Act,  extending 
the  time  to  July  1,  1880. 

The  repealing  Act  and  the  other  two  Acts 
referred  to  most  be  construed  together.  It 
then  becomes  apparent  that  the  power  of  Frank- 
liu  County  to  issue  the  bonds  existed  at  the 
date  of  the  execution  and  delivery  of  the 
bonds. 

Fairfield  Y.  Qattatin  Co.  100  U.  8. 47(25: 544); 
Moultrie  Co,  v.  Rockingham  Sav,  Bank,  92  U.  8. 
681  (28: 681);  Pana  v.  Bowler,  107  U.  8.  529 
(27:424);  Am.  L.  Ins,  Co.  v.  Bruce,  105  U. 
8.  828  (26:1121);  Oregon  Y.  Jennings,  119  U. 
S.  74  (80: 323). 

The  Constitution  of  Llinols  of  1870  con- 
tinued the  power  to  issue  bonds  in  compli- 
ance with  the  vote  of  the  le^ral  voters  of  a 
countj  taken  prior  to  the  adoption  of  that  Con- 
stitution, on  the  second  dav  of  July,  1870. 

The  county  is  estopped  by  the  recitals  in  the 
bonds  to  deny  its  liability  thereon. 

Bic/ieson  v.  People,  115  HI.  450;  Middleport 
Y.  jStna  L,  Ins.  Co.  82  HI.  562. 

Eveft  if  these  bonds  were  in  fact  issued  in 
violation  of  some  of  the  terms  and  conditions 
upon  which  thev  were  voted  and  subscribed, 
they  are  not  void  under  section  7  of  the  Act  of 
the  General  Assembly  of  Dlinois,  entitled,  *'An 
Act  to  Fund  and  Provide  for  Paying  the  Rail- 
road Debts  of  Counties,  Townships,  Cities,  and 
Towns."  which  took  effect  April  16. 1869. 

Rev.  8tat  Jll  of  1874,  791-795;  Town  of 
Eagle  v.  Kohn,  84  HI.  292;  Knox  Co.  y.  Aspin- 
wall,  62  U.  S.  21  How.  539  (16:208). 

The  county  had  the  right  to  make  a  contract 
for  extension  of  time. 

Randolph  Co.  v.  Post,  98  U.  8.  502  (28: 957). 

If  the  County  of  Franklin  had  the  power  to 
issue  these  bonds,  then,  even  if  grave  irregu- 
larities attended  the  exercise  of  such  power, 
the  county  may  be  estopped  by  the  payment 
of  interest  and  by  other  facts  indicating  acqui- 
escence and  ratiocation. 

MarshaU  Co.  v.  8chenck,  72  U.  8.  5  Wall. 
772  (18: 556);  Randopk  Co.  v.  Post,  98  U.  8. 
602  (28: 957). 

Mr.  Tl&os*  J.  Laymaiit  for  appellee: 

The  bonds  having  been  issueSl  since  the 
present  Constitution  of  Illinois  was  adopted, 
the  burden  is  on  the  appellant  to  show  Uiat 
they  are  within  the  saving  clause  of  the  section 
of  said  Constitution  forbidding  municipal  sub- 
scriptions to  the  capital  stock  of  railrocMls,  and 
they  are  prima  faeie  invalid. 

Jackson  County  ▼.  Brush,  Tt  HI.  59;  WrigM 
Y.  Bishop,  88  III  802;  Middleport  v.  JBtna  L. 
Ins.  Cb.  82  HL  568;  People  y.  Jackson  Co.  92 
111.  451-2;  People  Y.  WaynesvOle,  88  Ul.  469; 
McClure  Y.Otford  Twp.  94  U.  8.  429  (24: 129); 
Prairie  ▼.  Llopd,  97  UL  179;  Buchanan  v. 
LitchfiM,  102  U.  8.  278  (26: 188);  WiUiams  v. 
RoberU,  88 IIL  20. 

Said  bonds,  havina  been  issued  in  violation 
of  the  terms  and  oonaitionson  which  they  were 
voted  and  subscribed,  are  void  under  section  7 
of  the  Act  of  the  Oeneral  Ajasembly  of  Illinois 
of  April  16,  1869. 

The  county  is  not  estopped  from  denying  its 
authority  to  issue  said  bonda 

ChisholmY.  Montgomery,  2  Woods,  594-5; 
7%e  Floyd  Aeeeptanoes,  74  IT.  8.  7  WaU.  666 
(19: 169);  Miller  r.  Goodwin,  70  UL  659;  JSlm^  | 


wood  V.  Marcy,  92  U.  8.  289  (23: 710);  Marsh  r. 
Fulton  Co.  77  U.  8.  10  Wall.  676  (19: 1040); 
Taylor  v.  Wayne  Dist.  Twp.  25  Iowa,  447; 
Herman,  Estoppel,  §  224. 

Said  Act  of  November  6,  1849,  under  which 
the  bonds  in  the  case  at  iMir  were  issued,  waa 
repealed  by  Act  of  March  81, 1874. 

Said  repealing  Act  withdrew  from  the  coun- 
ty all  power  to  issue  said  bonds,  and  said 
l)onds  are  void. 

Van  Inwagen  v.  Chicago,  61  HI.  81;  RL 
A  Mich.  Canal  v.  Chicago,  14  HI.  334;  Rich^ 
ardson  v.  Akin,  87  111.  138:  Middleport  y. 
jEtna  L.  Ins.  Co.  82  HI.  568;  NewkirkY.  Chap- 
ron,  17  Hi.  344;  Aspfnwall  v.  Daviess  Co.  68 
U.  8.  22  How.  864  (16: 296);  Concord  v.  Ports- 
mouth Sav.  Bank,  92  U.  8.  625  (23: 628);  Dwar. 
8tat.  676;  Kay  v.  Goodwin,  6  Bing.  581;  Stats 
V.  SaUne  Co.  Ct.  45  Mo.  242;  McQuilkin  v. 
Doe,  8  Blackf.  581;  DHL  Mun.  Bonds,  40,  41. 
60;  1  Dill.  Mun.  Corp.  513,  g  419. 

Mr.  Justice  Blatcliford  delivered  the  opin-   l^^*^! 
ion  of  the  court: 

This  is  a  siut  in  equity,  commenced  on  the 
4th  of  August,  1880,  by  a  bill  in  equity  filed  in 
the  FrankBn  County  Circuit  Court,  of  the  State 
of  Illinois,  by  the  County  of  Franklin,  as  plaint- 
iff, against  the  Belleville  and  Eldorado  Railroad 
Company,  the  County  Clerk  of  Franklin  Coun- 
tv,  the  ^lerifl  and  Collector  of  that  County, 
the  Auditor  of  Public  Accounts  of  the  State  of 
Illinois,  the  Treasurer  of  that  State,  four  indi- 
viduals alleged  to  be  holders  of  bonds  issued 
by  the  Countv,  and  the  unknown  holders  of 
others  of  such  bonds. 

The  bill  was  founded  upon  the  alleged  inva- 
lidity of  the  bonds.  It  sought  an  injunction 
to  restrain  the  auditor  of  the  State  and  the 
clerk  of  the  county  from  taking  measures  to 
collect  taxes  to  pay  the  interest  on  the  bonds, 
and  to  restrain  the  railroad  company  and  the 
holders  of  the  bonds  from  bringing  suit  against 
the  county  on  any  of  the  coupons,  and  to  re- 
strain the  state  treasurer  from  paying  the  cou- 
pons, and  to  restrain  the  sheriff  and  collector 
of  the  county  from  collecting  any  more  taxes 
to  pay  the  interest  on  the  bonds,  and  from  pav- 
ing to  the  state  treasurer  any  money  already 
collected  to  pay  interest  on  them;  and  i>rayea 
for  a  decree  declaring  an  election  held  in  the 
county  on  the  11th  ox  September,  1869,  on  the 
question  of  a  subscription  by  the  county  to  the 
capital  stock  of  the  railroad  company,  to  have  [5281 
been  void,  and  a  subscription  maae  by  the 
county  court  of  the  county,  on  the  6th  of  No- 
vember, 1869,  to  the  capital  stock  of  the  com- 
pany, and  all  amendments,  modifications,  and 
alterations  of  such  sul^cription,  to  have  been 
void,  and  a  so-called  subscription  of  $150,000 
to  the  capital  stock  of  the  railroad  company, 
made  on  the  18th  of  December,  1876,  and  an 
attempt  made  on  the  12th  of  November,  1877, 
to  amend  such  subscription  and  to  contract  for 
the  building  of  the  raiboad,  to  have  been  void, 
and  the  bonds  and  coupons  to  be  void,  and  for 
a  decree  requiring  the  holders  of  them  to  sur- 
render them  for  oestruction,  and  for  a  perpet- 
ual injunction  to  the  above  effect,  and  for  gen- 
eral relief. 

On  the  27th  of  October,  1880,  on  due  proof 
of  personal  service  of  process  on  the  railroad 
company,  the  county  derk  of  the  county,  the 
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therifl  and  collector  of  the  county,  the  auditor 
of  public  accounts  of  the  State,  and  the  state 
treasurer,  and  on  proof  of  due  publication  as 
to  the  defendants  named  in  the  bill  as  holders 
of  the  bonds,  and  as  to  the  unknown  holders 
of  them,  and  there  having  been  no  appearance 
for  any  defendant,  the  cause  was  heara  on  the 
bill  taken  as  confessed,  and  a  decree  made  ad- 
judging the  inyalidi^  of  the  bonds  and  grant- 
ing the  relief  asked  for  in  the  bill. 

On  the  27th  of  October,  1881.  the  German 
Savings  Bank  of  Davenport,  Iowa,  as  the 
owner  of  nine  of  the  bonds  of  the  county,  of 
$1,000  each  (and  of  eighteen  others  of  the 
bonds,  of  $1,000  each,  not  involved  in  the 
present  appeal),  was,  on  a  motion  made  to  the 
state  court  permitted  to  defend  the  suit  and  to 
answer  the  bill.  It  filed  its  answer  in  that 
court,  setting  un  that  it  had  purchased  the 
bonds  in  good  faith,  for  a  valuable  considera- 
tion, and  without  notice  of  any  defense  or  ob- 
jection to  the  validity  of  any  of  them,  before 
they  were  due,  and  before  any  default  had 
been  made  in  the  payment  of  any  interest  on 
any  of  them,  and  ])efore  the  suit  was  brought; 
and  that  the  bonds  were  valid.  At  the  same 
time,  it  filed  a  petition  and  a  bond  for  the  re- 
moval of  the  cause  into  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Illi- 
nois. A  copy  of  the  record  from  the  state 
[6SO]  court  was  filed  in  the  circuit  court  on  the  21st 
of  December,  1881,  and  the  cause  afterwards 
proceeded  therein. 

A  replication  was  filed  to  the  answer  of  the 
Savings  Bank,  various  holders  of  the  bonds 
were  made  defendants  and  answered,  and  some 
of  them  filed  cross  bills;  proofs  wera:aken,  and 
it  was  stipulated  between  the  parties  that  each 
defendant  was,  at  the  commencement^  of  the 
suit,  a  bona  fide  holder  of  the  bonds  specified  in 
the  respective  answers,  and  that  they  purchased 
the  same  for  value,  vHthout  any  notice  of  de- 
fense. 

The  nine  bonds  held  by  the  Savings  Bank, 
involved  in  the  present  appeal,  are  allalike  ex- 
cept as  to  the  number;  and  each  one  has  upon 
it  a  certificate  of  the  auditor  of  public  accoimts 
of  the  State  of  Illinois,  the  bond  and  the  cer- 
tificate being  in  the  form  following: 

"  UifiTED  States  of  Ambbica,  Statb  of 

Illikois: 
"No.  15.  $1,000. 

"Franklin  County,  eight  per  cent  railroad  bond. 

"  Know  all  men  by  these  presents,  That  the 
County  of  Franklin,  in  the  State  of  Illinois, 
acknowledges  itself  to  be  indebted  to  the  Belle- 
yille  and  £ldorado  Railroad  Company,  or 
bearer,  in  the  sum  of  one  thousand  dollars, 
which  sum  the  said  county,  for  value  received, 

Sromises  to  pay  said  company,  or  bearer,  in  the 
ity  and  State  of  New  York,  twenty  years  after 
date  (payable  at  any  time  after  five  years,  and 
before  this  bond  becomes  due,  at  the  option  of 
said  County  of  Franklin),  with  interest  thereon 
from  and  after  the  fifteenth  day  of  November, 
A.  D.  1877,  at  the  rate  of  eight  per  cent  per 
annum,  payable  semi-annually  on  the  first  days 
of  January  and  July  of  each  year,  on  the  pres- 
entation and  surrender,  at  the  place  in  the  said 
City  of  New  York  where  the  treasurer  of  the 
State  of  lUioois  pays  the  interest  and  debt  of 
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said  State,  and  the  coupons  hereto  attached,  as 
they  severally  become  due. 

**  This  bond  is  one  of  a  series  of  fifty  of  like 
tenor,  for  the  sum  of  one  thousand  dollars  each, 
numbered  from  one  to  fifty,  inclusive,  issued 
under  the  provisions  of  an  Act  of  the  General 
Assembly  of  the  State  of  Illinois  entitled  '  An 
Act  to  Authorize  Cities  and  Counties  to  Sub- 
scribe Stock  to  Railroads,'  approved  November 
6th,  A.  D.  1849,  and  authonzed  by  a  maiority 
of  the  qualified  voters  of  said  County  of  Frank- 
lin at  an  election  held  in  said  county  on  the 
11th  day  of  September,  A,  D.  1869,  in  accord- 
ance with  the  provisions  of  said  Act. 

"  In  testimony  whereof,  the  said  County  of 
Franklin  has  executed  this  bond,  by  the  chair- 
man of  the  board  of  supervisors,  under  the 
order  of  the  board  of  supervisors  of  said  county, 
signing  his  name  hereto,  and  by  the  clerk  or 
said  board,  under  the  order  thereof,  attesting 
the  same  and  affixing  hereto  the  seal  of  said 
county.  This  done  at  the  office  of  the  clerk  of 
said  lioard,  this  thirteenth  day  of  November^ 
A.  D.  1877. 

"John  J.  St.  C!laib, 
"CImrman  of  the  Board  of  Supervisors 
of  Franklin  Go,,  Illinois." 
"[seal.]  **Evan  Fitzgbrrell, 

"  Clerk  of  Board  of  Supervisors  of 
Franklin  Co.,  Illinois," 

"  Auditor's  Oppicb,  Illinois. 
"  Springfield,  October  2ith,  1879. 

"  I,  Thomas  B.  Needles,  auditor  of  public 
accoimts  of  the  State  of  Illinois,  do  hereby 
certify,  that  the  within  bond  has  been  regis- 
tered in  this  office  this  day  pursuant  to  the 
provisions  of  an  Act  entitled  'An  Act  to  Fund 
and  Provide  for  Paying  the  Railroad  Debts  of 
Counties,  Townships,  Cities,  and  Towns,'  in 
force  April  16th,  1869. 

"  In  testimony  whereof,  I  hereunto  subscribe 
my  name  and  affix  the  seal  of  my  office,  at 
Springfield,  the  day  and  year  first  above  written. 
"[Seal.]  Signed)  "T.  B.  Needles, 

*' Auditor  Public  Accounts,'* 

The  nine  bonds  involved  In  this  appeal  were 
purchased  by  the  Savings  Bank,  at  Davenport, 
Iowa,  four  of  them  for  99  per  cent  and  accrued 
intefcst,  on  the  18th  of  April,  1880,  and  five  of 
them  at  the  same  price,  on  the  15th  of  May, 
1880.  None  of  them,  and  none  of  the  coupons 
OB  them  at  the  time  of  purchase,  were  overaue; 
and  the  first  installment  of  interest  which  fell 
due  on  them  after  they  were  purchased  by  the 
Savings  Bank  was  duly  paid  by  the  county. 

A  copy  taken  from  Uie  records  in  the  office 
of  the  clerk  of  the  county,  and  all  the  proceed- 
ings of  the  county  court  and  of  the  boitrd  of 
supervisors  of  the  county,  relative  to  the  elec- 
tion and  to  the  subscription  by  the  county  to 
the  stock  of  the  railroad  company,  was  put  in 
evidence. 

On  final  hearing,  the  Circuit  Court  made  a 
decree,  on  July  8,  1883,  adjudging  that  the 
nine  bonds  in  question  were  issued  without 
authority  of  law^  and  were  void,  and  awarding 
a  pertual  injunction  in  regard  to  them,  as  prayed 
in  the  bill.  From  that  decree  the  Savings  Bank 
has  appealed. 

The  record  shows  the  following  facts:  on  the 
24th  of  July,  1869,  the  County  Court  of  Frank- 
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Ud  County,  purporting  to  do  so  under  tbe  au- 
thority 01  an  Act  oi  the  General  Assembly 
of  Illinois,  entitled  **An  Act  to  Incorporate  the 
Belleville  and  Eldorado  Railroad  Company." 
approved  February  22,  1861,  and  an  Act  of  the 
cTeneral  Assembly,  ajjproved  November  6, 
1849,  authorizing  counties  to  lake  stock  in  rail- 
road companies,  made  an  order  submitting  to 
the  voters  of  the  county,  to  be  voted  upon  on 
the  11th  of  September,  1869,  a  proposition  to 
subscribe  $200,000  to  ther  capital  stock  of  that 
company,  payable  in  county  bonds  at  par,  due 
in  twenty  years  from  date,  with  interest  paya- 
ble semi-annually  at  the  rate  of  8  per  cent  per 
annum,  and  to  lie  of  denominations  of  not  less 
than  $1,000  each,  the  bonds  to  be  issued  upon 
certain  specified  conditions  and  not  until  they 
were  complied  with;  one  of  the  conditions 
being,  "that  said  railroad  shall  be  commenced 
in  the  County  of  Franklin  within  nine  months 
from  the  date  of  said  election,  and  completed 
through  the  county  by  the  first  day  of  June, 
1872/^ 

On  the  6th  of  November,  1869,  tbe  county 
court  made  an  order,  reciting  that  the  election 
had  been  held  on  the  11th  of  September.  1869, 
in  pursuance  of  the  order  of  July  24, 1869;  that 
at  such  election,  the  qualified  voters  of  the 
county  did,  by  a  majonty  of  their  votes  (taking 
as  a  standard  the  number  of  votes  cast  for 
county  officers  at  the  last  general  election  pre- 
vious to  such  vote  had  upon  the  question  of  sub- 
criplion),  authorize  the  county  court  of  the 
county  to  subscribe  the  sum  of  $200,000  to  the 
5.32]  capital  stock  of  the  railroad  company;  and  de- 
claring that,  by  authori^  of  such  vote  and  the 
Acts  of  February  22,  1861,  and  November  6, 
1849,  the  County  of  Franklin  "does  hereby  sub- 
scribe" to  the  capital  stock  of  the  company 
$100,000  by  virtue  of  the  Act  of  February  22, 
1861,  and  the  further  sum  of  $100,000  by  vir- 
tue of  the  Act  of  November  6,  1849,  the  stock 
to  be  payable  in  the  bonds  of  the  county,  to  be 
due  in  20  years  after  the  dale  thereof,  and  to 
draw  interest,  i)ayable  semi-annually,  at  the 
rate  of  8  per  cent  per  annum*  and  to  be  of  the 
denomination  of  not  less  than  $1,000  each. 
The  order  proceeded:  "  It  is  further  ordered 
and  considered  by  the  court,  that  said  bonds  are 
to  be  issued  upon  the  following  conditions,  and 
never  until  they  are  complied  with — that  is  to 
say."  One  of  the  conditions  specified  was, 
"that  said  railroad  shall  be  commenced  in  the 
County  of  Franklin  within  nine  months  from 
the  date  of  said  election,  and  completed  through 
the  county  by  the  first  day  of  June,  A.  D.  1872  .*• 
There  was  nothing  in  that  order  of  November 
6,  1869,  which  authorized  or  directed  any  per- 
son to  make  any  subscription  to  stock  on  behalf 
of  the  county  on  the  books  of  the  railroad  com- 
pany, nor  is  there  any  evidence  in  the  record 
showing  that  that  company  ever  assented  to  or 
accepted  any  subscription  under  that  order. 

On  the  6th  of  February,  1871,  the  county 
court  made  an  order  reciting  the  fact  of  the 
sub.^cription  directed  to  be  made  by  tbe  order 
of  Noveml)er  6,  1869,  and  that  it  required  that 
the  railroad  should  be  commenced  in  the  County 
of  Franklin  within  nine  months  from  the 
date  of  the  election  authorizing  the  subscrip- 
tion to  be  made,  namely,  by  the  11th  of  June, 
1870,  and  be  completed  through  the  county  by 
the  first  of  June,  1872,  and  Uiat  the  time  for 
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I  commencing  the  building  of  tbe  road  had  ex- 
pired; and  It  therefore  ordered,  that  the  time 
lor  commencing  and  completing  the  road  be 
extended,  and  that  the  subscription  be  made 
on  the  stock  books  of  the  railroad  company 
"  upon  the  following  terms  and  conditions, 
and  not  until  they  are  fully  complied  with,** 
namely:  the  $200,000  to  be  payable  m  the  bonds 
of  the  county  at  par,  to  be  due  in  twenty  years 
from  the  date  thereof,  and  to  draw  interest, 
payable  semi-annually,  at  the  rate  of  8  per  cent 
per  annum,  and  to  be  of  the  denomination  of  [633] 
not  less  than  $1,000  each;  that  the  railroad 
should  be  commenced  in  the  County  of  Frank- 
lin on  or  before  January  1,  1872,  and  be  com- 
pleted through  the  county  by  the  first  of  Jan- 
uary, 1874;  with  other  conditions.  This  order 
of  February  6,  1871,  was  the  first  order  of  the 
county  court  which  authorized  a  subscription 
to  stock  to  be  made  on  the  books  of  the  railroad 
company;  but  the  record  contains  no  evidence 
that  the  subscription  so  authorized  by  that 
order  was  ever  made  on  the  books  of  the  com- 
pany, or  that  the  company  assented  to  or  ac- 
cepted such  subscription. 

On  the  9th  of  March,  1871,  the  county  court 
made  an  order  reciting  the  fact  of  the  election 
of  the  11th  of  September,  1869,  and  that  a 
majority  of  the  lesral  voters  of  the  county 
voted  for  the  subscription  of  $200,000  to  the 
stock  of  the  company;  and  it  Uien  stated  that 
the  county  did,  by  such  order  of  the  9th  of 
March,  1871,  subscribe  the  sum  of  $200,000  for 
2,000  shares  of  the  capital  stock  of  the  com- 
pany, the  stock  to  be  subscribed  and  the  bonds 
to  be  issued  *'ui)on  the  following  conditions, 
and  not  until  they  are  fully  complied  with," 
the  stock  to  be  paid  for  in  Franklin  County 
bonds  at  par,  payable  in  twenty  years  after 
date,  with  interest  at  8  per  cent  per  annum, 
payable  semi-annually  in  New  York,  and  to  be 
of  the  denomination  of  $1,000  each,  with  inter- 
est coupons  attached.  It  then  specified  when 
the  bonds  were  to  be  delivered,  and  one  of  the 
conditions  prescribed  was  **  the  said  railroad  to 
be  commenced  within  the  county  in  one  year 
and  completed  through  the  county  within  three 
years  from  tbe  date  of  this  subscription." 

On  the  13th  of  December,  1876,  tbe  board  of 
supervisors  of  the  county,  which  had  taken  the 
place  of  the  county  court  in  respect  to  the  mat- 
ter in  question,  made  an  order  which  recited 
the  fact  of  the  election  of  September  11, 1869. 
and  the  result  and  terms  of  the  vote,  and  then 
proceeded  to  state  that  the  board,  by  authority 
of  the  vote  and  of  the  Acts  of  February  22, 
1861,  and  November  6,  1849,  did  thereby  sub- 
scribe to  the  capital  stock  of  the  company 
$150,000,  being  $75,000  by  virtue  of  each  of 
the  two  Acts,  payable  in  bonds  of  the  county 
at  par,  the  bonds  to  be  due  in  twenty  years 
and  to  be  payable  at  the  expiration  of  five 
years  from  their  date,  at  the  option  of  tbe  f 534] 
county,  and  to  draw  interest  at  the  rate  of  8 
per  cent  per  annum,  payable  semi  annually, 
and  to  be  of  the  denomination  of  not  less  than 
$1,000  each,  the  bonds  to  be  issued  and  placed 
in  the  hands  of  a  trustee,  to  be  paid  out  on  cer- 
tain specified  conditions,  one  of  which  was  that 
the  railroad  should  be  commenced  within  80 
days  from  the  date  of  the  order  and  be  com- 
pleted by  the  15th  of  October,  1877. 

There  is  nothing  in  the  record  to  show  that, 
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down  to  the  18th  of  December,  1876,  any  sub- 
flcriytion  to  stock  had  been  made  on  behalf  of 
the  county  on  the  books  of  the  railroad  com- 
pany, or  that  the  company  had  accepted  or 
nsseDted  to  any  subscnpUoD  by  the  county. 
Nor  is  there  anything  in  the  record  which 
shows  that  any  subscnption  was  made  on  the 
books  of  the  company  before  the  6th  of  March, 
1877,  and  it  appears  that  the  subscription  made 
on  the  books  of  the  company  was  for  $1&0,000 
of  stock. 

On  the  18th  of  September,  1877,  the  board  of 
supervisors  extended  the  time  for  the  building 
of  the  road  untU  the  15Ui  of  March,  1878. 

On  the  12th  of  November,  1877,  the  board  of 
supervisors  made  an  order  amending  the  order 
of  December  18,  1876,  subscribing  $150,000  to 
the  stock  of  the  companv,  so  as  to  read  that 
the  county,  under  the  Act  of  February  22, 
1861,  and  m  accordance  with  the  vote  of  Sep- 
tember 11,  1869,  subscribed  $100,000  to  the 
stock,  payable  in  bonds  of  the  countv  at  par, 
the  bonds  to  be  due  twentv  years  arter  their 
date  and  payable,  at  the  option  of  the  county, 
after  five  years,  and  to  bear  interest  at  the  rate 
of  8  per  cent  per  annum,  payable  semi-annu- 
ally, and  to  be  of  the  denomination  of  $1,000 
each,  and  that  the  county,  under  the  Act  of 
November  6.  1849,  and  under  such  vote,  sub- 
scribed $50,000  to  the  stock  of  the  company, 
payable  in  bonds  of  the  like  tenor.  The  order 
directed  the  chairman  of  the  board  and  its 
derk  to  execute  100  bonds  of  $1,000  each,  and 
of  the  above  tenor,  for  the  subscription  under 
the  Act  of  February  22, 1861,  and  fifty  bonds 
of  $1,000  each,  of  the  above  tenor,  for  the  sub- 
scription under  the  Act  of  November  6,  1849; 
the  bonds  to  be  placed  in  the  hands  of  a  trus- 
tee and  to  be  delivered  to  the  railroad  com- 
f5351  l^^y  *'^^^y  on  the  same  conditions  and  under 
*■  ^  the  same  restrictions  as  specified  in  the  order" 
of  the  board  of  December  13, 1876. 

The  bonds  were  issued,  bearing  date  Novem- 
ber 18,  1877.  The  board  of  supervisors  subse- 
quently extended  the  time  for  the  completion 
of  the  road  to  the  15th  of  September,  1879,  and 
again  to  the  first  of  November.  1879.  The 
evidence  shows  that  no  part  of  the  road  was 
completed  within  Franklin  County  prior  to 
Januarv,  1877,  and  that  it  was  not  completed 
through  Franklin  County  until  about  the  first 
of  November.  1879. 

We  are  of  opinion  that  the  decree  of  the  cir- 
cuit court  must  be  affirmed.  At  the  time  the 
vote  of  September  11,  1863,  was  had,  the  Act 
of  the  General  Assembly  of  Illinois,  which  be- 
came a  law  on  the  16th  of  April,  1^9,  entitled 
••  An  Act  to  Fund  and  Provide  for  Paying  the 
Railroad  Debts  of  Counties,  Townships,  Cities 
and  Towns  "  (Laws  of  Illinois  of  1869,  p.  816), 
was  in  force.  Section  2  of  that  Act  provided 
that  bonds  to  be  issued  in  payment  of  a  debt 
created  by  a  county,  to  aid  m  the  construction 
of  a  railroad,  should,  in  order  to  receive  the 
benefits  of  that  Act,  be  registered  by  the  holder 
thereof  at  the  office  of  Uie  auditor  of  public 
accounts,  who  should  cause  the  same  to  be 
registered  in  a  book  kept  for  that  purpose. 
The  same  section  providea  that  the  registration 
should  show  the  date,  amoimt,  numter,  matu- 
rity and  rate  of  interest  of  each  bond,  and  un- 
der what  Act  and  by  what  county  issued,  and 
that  the  auditor  should,  undec  his  s^  of  office, 
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certify  upon  each  bond  the  fact  of  such  regis- 
tration. Section  7  of  the  same  Act  was  in  these 
words:  "  And  it  shall  not  be  lawful  to  regis- 
ter any  bonds  under  the  provisions  of  this  Act, 
or  to  receive  any  of  the  benefits  or  advantages 
to  be  derived  from  this  Act,  until  after  the  lail- 
road,  in  aid  of  the  construction  of  which  the 
debt  was  incurred,  shall  have  been  completed 
near  to  or  in  such  county,  township,  city  or 
town,  and  cars  shall  have  run  thereon;  and 
none  of  the  benefits,  advantages  or  provisions 
of  this  Act  shall  apply  to  any  debt  unless  the 
subscription  or  donation  creating  such  debt 
was  first  submitted. to  an  election  of  the  legal 
voters  of  said  county,  township,  city  or  town, 
under  the  provisions  of  the  laws  of  this  State,  r««-j 
and  a  majority  of  the  legal  voters  living  in  said  1536. 
county,  township,  city  or  town  were  In  favor 
of  such  aid,  subscription  or  donation;  and  any 
county,  township,  city  or  town  shall  have  the 
right,  upon  making  any  subscription  or  dona- 
tion to  any  railroad  company,  to  prescribe  the 
conditions  upon  which  such  bonds,  subscrip- 
tions or  donations  shall  be  made,  and  such 
bonds,  subscriptions  or  donations  idiall  not  be 
valid  and  binding  until  such  conditions  prece- 
dent shall  have  oeen  complied  with.  And  the 
presiding  judge  of  the  coimty  court,  or  the 
supervisor  of  the  town^ip,  or  the  chief  execu- 
tive officer  of  the  city  or  town  that  shall  have 
issu^  bonds  to  any  railway  or  railways,  im- 
mediately upon  the  completion  of  the  same 
near  to,  into  or  through  such  county,  town- 
ship, city  or  town,  as  may  have  been  agreed 
upon,  and  the  running  of  the  cars  thereon, 
shall  certify  under  oath  that  all  the  prelimi- 
nary conditions  in  this  Act  required  to  be  done 
to  authorize  the  registration  of  such  bonds  and 
to  entitle  them  to  the  benefits  of  this  Act  have 
been  complied  with,  and  shall  transmit  the 
same  to  the  state  auditor,  with  a  statement  of 
the  date,  amount,  number,  maturity  and  rate 
of  interest  of  such  bonds,  and  to  what  com- 
pany and  under  what  law  issued;  and  there- 
upon the  said  bonds  shall  be  subiect  to  regis- 
tration by  the  state  auditor,  as  is  hereinbe£Sre 
provided." 

The  Constitution  of  Illinois,  which  took  effect 
July  2, 1870,  provides  as  follows:  ' '  No  county, 
city,  town,  township  or  other  municipality 
shall  ever  become  subscriber  to  the  capital 
stock  of  any  railroad  or  private  corporation,  or 
make  donation  to  or  loan  its  credit  in  aid  of 
such  corporation;  Provided,  hawewr.  That  the 
adoption  of  this  article  shall  not  be  construed 
as  affecting  the  right  of  any  such  municipality 
to  make  such  subscriptions  where  the  same 
have  been  authorized,  under  existing  laws,  by 
a  vote  of  the  people  of  such  municipalities 
prior  to  such  adoption." 

In  the  present  case,  the  only  vote  of  the  peo- 

Jle  of  the  County  of  Franklin  had  prior  to 
uly  2,  1870,  authorizing  a  subscription  to  the 
capital  stock  of  the  railroad  company,  was  the 
vote  of  September  11,  1869.  By  section  7  of 
the  Act  of  April  16, 1869,  then  in  force,  the 
County  had  the  right,  in  voting  for  the  sub-  [537 
scription,  to  prescribe  the  conditions  upon 
which  the  subBcription  should  be  made;  and 
that  section  declared  that  such  subscription, 
should  not  be  valid  and  binding  until  such  con- 
ditions precedent  should  have  been  complied 
with.    Under  such  circumstances  any  condi- 
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tlon  Imposed  by  the  vote,  as  a  condition  preced- 
ent to  the  issuing  of  tbe  bonds  in  payment  of 
the  subscription,  was  a  part  of  the  vote,  and  a 
part  of  the  authority  for  the  subscription, within 
the  meaning  of  the  proviso  to  the  article  of  the 
Constitution  above  cited.  So,  also,  any  condi- 
tion prescribed  by  the  vote  as  a  condition  pre- 
cedent upon  which  the  bonds  should  be  issued, 
must  have  been  complied  with,  in  order  to 
make  the  bonds  valia  and  binding.  In  the 
present  case,  the  vote  of  September  11, 1869, 
as  a  vote  in  favor  of  the  subscription  of  $200,- 

000  to  the  stock,  payable  in  the  bonds  described 
in  tbe  order  of  the  county  court  of  July  24, 
1869,  was  a  vote  in  favor  of  such  subscription, 
payable  in  the  bonds,  "said  bonds  to  be  issued" 
(iu  the  language  of  the  order  of  July  24,  1869. 
directing  tne  election  to  be  held)  "upon  the 
following  conditions,  and  not  until  they  arc 
oompliea  with."  One  of  those  conditions  was 
that  the  railroad  "eAiould  be  commenced  in  the 
County  of  Franklin  within  nine  months  from 
Uie  date  of  such  election,  and  completed 
throueh  the  county  by  the  first  day  of  June, 
1872.'^  The  bonds  in  question  were  not  issued 
until  November,  1877,  and  the  road  was  not 
completed  through  the  county  until  about  the 
first  of  November,  1879.  No  change  was  made 
in  the  conditions  prescribe  by  the  vote,  prior 
to  the  second  of  July,  1870,  and  there  was  no 
power,  after  that,  to  make  any  material  change 
in  those  terms  and  conditions. 

The  evident  purpose  of  the  provision  of  sec- 
tion 7  of  the  Att  of  April  16,  1869,  was  to  pre- 
vent the  issue  of  bonds  in  payment  of  subscrip- 
tions to  railroad  companies  until  tbe  conditions 
imposed  by  the  vote,  as  conditions  precedent, 
had  been  complied  with,  and  to  declare  tiiat 
the  bonds,  if  issued  in  violation  of  such  con- 
ditions precedent,  should  not  be  valid  and 
binding.  When  the  Savings  Bank,  in  April 
and  May,  1880,  purchased  the  bonds  in  ques- 
tion, it  was,  notwithstanding  the  recitals  on  the 
face  of  them,  chargeable  with  notice  of  the  pro- 
vision of  section  7  of  the  Act  of  April  16, 1869, 
which  had  been  in  force  for  nearly  five  months 
before  the  date  named  on  the  face  of  the  bonds 
as  the  date  of  the  election,  and  for  more  than 
eight  years  before  the  date  named  on  the  face 

01  the  bonds  as  the  date  of  their  Issue.  It  was 
also  required  to  take  notice  of  the  construction 

g'lven  to  such  statutory  provision  by  the  Supreme 
ourt  of  BliDois,  at  its  Septemb^Term,  1876, 
prior  to  the  issue  of  these  bonds,  in  the  case 
of  Tifum  of  Eagle  t.  Kohn,  84  111.  292. 

That  was  a  suit  against  the  Town  of  Eagle, 
brought  by  innocent  holders  for  value,  to  re- 
cover on  coupons  cut  from  bonds  issued  bv  the 
town  to  a  railroad  company,  December  1, 1870, 
in  payment  of  a  subscription  to  stock,  in  piu*- 
suance  of  a  vote  of  the  people  of  the  town,  nad 
November  2, 1869.  In  that  vote,  certain  con- 
ditions as  to  time  had  been  prescribed,  upon 
which  the  bonds  should  be  issued.  Those 
conditions  had  not  been  complied  with.    The 

Saestion  arose  in  the  case,  whether  the  declara- 
on  of  the  statute  that  the  bonds  should  not  be 
valid  and  binding  until  such  conditions  preced- 
ent had  been  complied  with,  was  to  be  confined 
In  its  operation,  to  the  railroad  company  to 
which  the  bonds  should  have  been  i<(sued,  or 
whether  It  extended  to  innocent  holders  for 
value.    The  court  held  that  although  the  stat- 
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ute  did  not  declare  that  the  bonds  should  be 
void,  its  declaration  that  they  Aould  not  be 
valid  and  binding  until  the  conditions  precedent 
should  have  been  complied  with,  was  an  im- 
perative and  peremptory  declaration  that  tbe 
oondB  should  not  be  valia  and  binding  until  the 
conditions  named  should  have  been  complied 
with,  even  in  the  hands  of  innocent  holders 
without  notice;  and  it  declared  the  bonds  to  be 
invalid  in  the  hands  of  the  plaintiffs. 

This  interpretation  of  section  7  of  the  Act  of 
April  16, 1869,  accompanied  all  bonds  subse- 
ouentiy  issued,  into  the  hands  of  whoever  took 
them,  whether  a  bon^flde  holder  or  not.    This 
court  must  recogniase  this  decision  of  the  Su- 
preme Court  of  Illinois  as  an  authoritative 
construction  of  the  statute,  made  before  the 
bonds  were  issued,  and  to  be  followed  by  this 
court.    Douglass  ▼.  Pike  Co.  101  U.  8. 6T7  [25 
968];  Burgessy.  SOigman,  107 U.  8. 20  r27:899] 
Oreen  Co,  ▼.  Connese,  109  U.  8. 104  [27: 8721 
Anderson  v.  Santa  Anna,  116  U.  8.  856  [29 
6881.    In  the  first  of  these  cases  it  was  said 
^'After  a  statute  has  been  settied  by  judicial 
construction,  the  construction  becomes,  so  far 
as  contract  rights  acquired  under  it  are  con- 
cerned, as  much  a  part  of  the  statute  as  the  text 
itself." 

The  ruling  in  Toton  of  Eagle  v.  Kbkn  was 
followed  by  the  Supreme  Court  of  Illinois  in 
Richeson  v.  People  fS  West.  Rep.  66],  115  111. 
460,  in  January,  1^,  and  was  applied  bytbat 
court  to  the  bonds  issued  November  18, 1877,  by 
the  County  of  Fraoklln  to  the  same  railroad 
companv,  under  the  Act  of  Ftebruary  23, 1861, 
purporting  to  have  been  issued  in  piirsuance  of 
the  same  vote  of  September  11, 1869,  as  in  the 
present  case.  The  coiut  referring  to  its  decis- 
ion in  Town  of  Eagle  v.  Kohn,  made  at  Septem- 
ber Term.  1876,  said  (p.  460):  '/We  there  held 
that  bonds  in  the  hands  of  innocent  purchasers 
were  not  valid,  where  tbe  conditions  upon  which 
the  subscription  was  made  have  not  been  com- 
plied with.  Tbe  language  of  the  statute  is 
plain  and  explicit,  and  unless  it  should  be  ar- 
bitrarily disregarded,  we  perceive  no  ground 
upon  which  an  innocent  holder  can  e^ude  its 
provisions."  This  view  was  held,  as  the  court 
said,  because,  when  the  vote  was  taken,  the  7th 
section  of  the  Act  of  April  16,  1869,  was  in 
force.  See,  also,  Parker  v.  Smith,  8  Bradw. 
856,  866,  867. 

In  regard  to  the  case  of  Town  of  Eagle  v. 
Kohn,  it  is  urged  by  the  Savings  Bank  that  it 
does  not  appear,  by  the  report  of  that  case,  that 
the  bonds  tnere  in  question  had  beenregi^ered 
by  the  state  auditor,  as  contemplated  by  tbe 
Act  of  April  16,  1869;  that  the  provisions  of 
sections  2  and  7  of  the  Act  of  April  16,  1869. 
imply  that  the  state  auditor  shall  ascertain  and 
determine  whether  or  not  the  evidence  is  suffi- 
cient to  authorize  him  to  register  the  bonds,  and 
to  indorse  thereon  his  certificate  of  registration; 
that  it  must  be  presumed  that  the  presiding 
judge  of  the  county  court,  whose  duty  it  was, 
under  section  7,  to  certify  to  the  auditor  that 
all  the  preliminary  conditions  required  by  the 
Act  to  be  done,  to  authorize  the  bonds  to  be 
registered  and  to  entitie  them  to  the  benefits 
of  the  Act,  had  been  complied  with,  had  per- 
formed his  duty:  that,  after  such  registration 
and  the  certificate  of  tbe  auditor  on  the  bonds 
had  been  made,  and  other  persons  have  ae> 
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S aired  rights  in  the  bonds  so  registered  andcer- 
fied,  upon  the  faith  of  the  registration  and 
certificate,  those  rights  cannot  be  affected  by 
subsequently  showing  that  some  of  the  facts 
entitling  the  bonds  to  registration  did  not  exist; 
that,  although  bonds  issued  after  the  passage 
of  the  Act  of  April  16,  1869,  were  required 
CO  be  registered  in  order  to  entitle  them  to  the 
benefits  of  that  Act,  a  tribunal  was  provided  to 
determine  whether  the  conditions  precedent 
upon  which  the  bonds  were  to  be  issued  had 
been  complied  with;  that  the  decision  of  that 
Cribunal,  as  evidenced  by  the  registration  of 
the  bonds,  is  conclusive;  and  that  the  legislat- 
ive intention  must  have  been  that  the  registra- 
tion of  the  bonds  should  settle  definitd^  the 
question  of  compliance  with  the  conditions 
precedent. 

The  answer  to  these  suggestions  Is  that  the 
preliminary  conditions  required  by  section  7  of 
the  Act  of  April  16,  1889,  to  exist,  in  order  to 
authorize  the  registration  of  Uie  bonds,  are  on- 
ly that  '*The  railroad  in  aid  of  the  construction 
of  which  the  debt  was  incurred  shall  have  been 
completed  near  to  or  in  such  county,township, 
dtv  or  town,  and  cars  shall  have  run  thereon;" 
and  that  the  sul^cription  creating  the  debt 
should  have  been  vot^  for  by  a  majority  of 
the  legal  voters  of  the  county,  township,  city 
or  town,  livinff  therein.  Those  preliminary 
conditions  are  the  only  ones  which  are  requirea 
to  be  certified  to,  by  {he  presiding  judge  of  the 
county  court,  in  order  to  authorize  the  regis- 
tration of  the  bonds.  It  is  not  required  by  sec- 
tion 7  that  the  presiding  judge  of  the  county 
court  shall  make  any  certificate  as  to  a  com- 
pliance with  the  terms  and  conditions  of  any 
subscription.  Section  7  requires,  as  a  prelim- 
inary to  registration,  that  the  railroad  shall 
have  been  completed  near  to  or  in  the  county, 
and  that  cars  shall  have  run  thereon;  but  it 
does  not  require  that  the  road  shall  have  been 
completed  by  any  time  prescribed  as  a  condition 
precedent  in  the  vote.  The  registration  of  the 
bonds  by  the  state  auditor  has  nothing  to  do 
with  any  of  the  terms  or  conditions  on  which 
the  stock  was  voted  and  subscribed.  Neither 
the  registration  nor  the  certificate  of  registry 
covers  or  certifies  any  fact,  as  to  compliance 
with  the  conditions  prescribed  in  the  vote,  on 
which  alone  the  bonds  were  to  be  issued.  The 
recital  in  the  bonds  does  not  contain  any  refer- 
ence to  the  Act  of  April  16, 1869,  or  cerufy  any 
compliance  with  the  provisions  of  that  Act; 
and  the  certificate  of  registry  merely  certifies 
that  the  bond  has  been  registered  in  the  audi- 
tor's office  pursuant  to  the  provisions  of  tiie  Act 
of  April  16,  1869.  The  statute  does  not  require 
that  the  auditor  shall  determine  or  certify 
that  the  bonds  have  been  regularly  or  legally 
issued.  The  ctLse  of  LetoisY,  Barbour  County, 
105  U.  S.  789  [26:998],  does  not  aid  the  Sav- 
ings  Bank.  In  that  case,  under  an  Act  of  Kan- 
sas in  regard  to  registry,  the  auditor  had  certi- 
fied that  the  bonds  had  been  "regularly  and  1^ 
gaUy"  issued.  In  Dixon  County  v.  Meld,  111 
V.  8. 88  [28: 860],  and  in  Crow  v.  Oxfirrd^llQ  U. 
a  215  r80:888],  the  first  case  arising  in  Nebras- 
ka, ana  the  second  in  Kansas,  the  certificate  of 
the  auditor  in  each  case  was  that  the  bonds 
were  "regularly  and  legally"  issued;  but  this 
court  held,  in  both  cases,  that  the  municipality 
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issuing  the  bonds  was  not  estopped  by  the  reg- 
istry or  the  certificate,  and  that  no  conclusive 
effect  was  given  by  the  Registration  Statute  to 
the  registration  or  to  the  certificate. 

The  cases  of  Insurance  Company  v.  Bruce, 
105  U.S.  828  P6: 1121];  Pana  v.  Bowter,  107 U. 
8.529  \27:  42fl;  and  Oreaon  v.  Jennings,  119  U. 
S.  74  f80: 828],  are  relied  upon  by  the  Savings 
Bank,  in  this  case,  to  sustain  its  view  that  the 
decree  of  the  circuit  court  was  erroneous. 

In  the  case  of  Insurance  Company  v.  Bruce, 
the  bonds  were  issued  by  the  Town  of  Bruce,in 
the  State  of  Illinois,  on  the  first  of  December, 
1870,  in  pavment  of  a  subscription  to  the  capi- 
tal stock  of  a  railroad  company.  The  bonds  re- 
cited upon  their  face  that  they  were  issued  by 
virtue  of  two  statutes  of  the  State,one  of  which 
was  the  before  named  Act  of  April  16, 1869; 
and  the  bonds  also  certified  on  their  face,  that, 
at  a  special  election  held  in  the  township,  on 
the  7th  of  September,  1869,  a  majority  of  the 
legal  voters  participating  at  the  same  had  voted 
in  favor  of  the  subscription  and  of  the  issue  of 
the  bonds.  Certain  of  the  conditions  as. to 
time,  imposed  by  the  vote  of  the  people,  had 
not  been  complied  with,  and  the  bonds  were  hi 
the  hands  of  bona  fide  holders  for  value.  In  the 
opinion  in  that  case,  the  terms  of  section  7  of 
the  Act  of  April  16, 1869,  and  the  ruling  in  the 
case  of  Town  of  Eagle  v.£<>/mwere  considered; 
and  the  decision  of  this  court,  in  favor  of  the 
bondholder,  was  placed  upon  the  ground  that 
the  case  was  distinguishable  from  that  of  Town 
of  Eagle  v.  Kohn,  in  that  it  did  not  appear  from 
the  latter  case  that  the  town  had,by  the  recitals 
in  its  bonds,  estopped  itself  from  asserting,  as 
against  a  bona  fide  holder,  the  nonperformance 
01  conditions  imposed  by  the  vote  of  the  peo- 
ple; while,  in  the  case  then  before  this  court, 
the  Town  of  Bruce  had,  by  the  recitals  in  its 
bonds,  represented  to  the  public  that  the  bonds 
were  issued  in  all  respects  in  conformity  to 
law,  and  that  nothing  remained  to  be  done 
which  was  essential  to  its  liability  thereon. 
The  view  taken  was  that  as  the  Town  of 
Bruce  had  power,  under  the  7th  section  of  the 
Act  of  April  16,  1869,  to  make  an  uncondition- 
al subscnption,and  to  issue  and  deliver  its  bonds 
in  advance  of  the  construction  of  the  road,  and 
as  the  bonds  recited  that  thev  were  issuM  by 
virtue  of  the  Act  of  April  16,*1869,  it  was  too 
late  for  the  town,  as  again^  bona  fide  purchas- 
ers of  the  bonds,  to  claim  that  they  had  been 
issued  in  violation  of  the  special  conditions.  In 
the  case  now  before  us,  as  before  said,  there  is 
no  reference,  in  the  bonds,  to  the  Act  of  April 
16,  1869,  and  no  statement  in  the  bonds  that 
they  were  issued  by  virtue  of  that  Act  More- 
over, in  the  case  of  Insurance  Company  y,  Bruce, 
the  bonds  had  hetn  issued  on  December  1, 1870, 
prior  to  the  decision  in  Town  cf  Eagle  v.  Kohn, 
which  was  made  at  September  Term,  1876. 

In  Pana  v.  Bowler  the  bonds  were  issued  by 
the  Town  of  Pana,  in  Illinois,  June  28,  1878, 
prior  to  the  decision  in  Town  ifBao^  v.  Kohn. 
The  vote  of  the  people  of  the  township  was  had 
on  April  80, 1870,  while  the  Act  of  April  16, 
1869,  was  in  force,  and  the  bonds,  as  in  the  case 
of  Insitranee  Company  v, Bruce,  recited  on  their 
face,  not  only  that  they  were  issued  in  compli- 
ance with  the  vote,  bat  that  they  were  issued 
in  accordance  with  the  provisions  of  the  Act  of 
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tlon  Imposed  by  the  TOte,  as  a  condition  preced- 
ent to  the  issuing  of  the  bonds  in  payment  of 
the  subscription,  was  a  part  of  the  vote,  and  a 
part  of  the  authority  for  the  subscription, within 
the  meaning  of  the  proviso  to  the  article  of  the 
Constitution  above  cited.  So,  also,  any  condi- 
tion prescribed  by  the  vote  as  a  condition  pre- 
cedent upon  which  the  bonds  should  be  issued, 
must  have  been  complied  with,  in  order  to 
make  the  bonds  valid  and  binding.  In  the 
present  case,  the  vote  of  September  11, 1869, 
as  a  vote  in  favor  of  the  subscription  of  $200,- 
wO  to  the  stock,  payable  in  the  bonds  described 
in  the  order  of  the  county  court  of  July  24, 
1869,  was  a  vote  in  favor  of  such  subscription, 
payable  in  the  bonds,  "said  bonds  to  be  i^ued" 
(in  the  language  of  the  order  of  July  24,  1869. 
directing  me  election  to  be  held)  "upon  the 
following  conditions,  and  not  until  they  arc 
oompliea  with."  One  of  those  conditions  was 
that  the  railroad  "idiould  be  commenced  in  the 
County  of  Franklin  within  nine  months  from 
Uie  date  of  such  election,  and  completed 
throueh  the  oounty  by  the  first  day  of  June, 
1872.'^  The  bonds  in  question  were  not  issued 
until  November,  18T7,  and  the  road  was  not 
completed  through  the  county  until  about  the 
first  of  November,  1879.  No  change  was  made 
in  the  conditions  prescribed  by  the  vote,  prior 
to  the  second  of  July,  1870,  and  there  was  no 
power,  after  that,  to  make  any  material  change 
in  those  terms  and  conditions. 

The  evident  purpose  of  the  provision  of  sec- 
tion 7  of  the  Att  of  April  16,  1869,  was  to  pre- 
vent the  issue  of  bonds  in  payment  of  subsoip- 
tions  to  railroad  companies  until  the  conditions 
imposed  by  the  vote,  as  conditions  precedent, 
had  been  complied  with,  and  to  declare  that 
the  bonds,  if  issued  in  violation  of  such  con- 
ditions precedent,  should  not  be  valid  and 
binding.  When  the  Savings  Bank,  in  April 
and  May,  1880,  purchased  the  bonds  in  ques- 
tion, it  was,  notwithstanding  the  recitals  on  Uie 
face  of  them,  chargeable  with  notice  of  the  pro- 
vision of  section  7  of  the  Act  of  April  16, 1869, 
which  had  been  in  force  for  nearly  five  months 
before  the  date  named  on  the  face  of  the  bonds 
as  the  date  of  the  election,  and  for  more  than 
eight  years  before  the  date  named  on  the  face 
01  the  bonds  as  the  date  of  their  Issue.  It  was 
also  required  to  take  notice  of  the  construction 
eiven  to  such  statutory  provision  by  the  Supreme 
Court  of  Blinois,  at  its  September  Term.  1876, 
prior  to  the  issue  of  these  bonds,  in  the  case 
of  Tmon  of  Eagle  t.  Eohn,  84  111.  292. 

That  was  a  suit  against  the  Town  of  Eagle, 
brought  by  innocent  holders  for  value,  to  re- 
cover on  coupons  cut  from  bonds  issued  bv  the 
town  to  a  railroad  company,  December  1, 1870, 
in  payment  of  a  subscription  to  stock,  in  piu*- 
suance  of  a  vote  of  the  people  of  the  town,  nad 
November  2, 1869.  In  that  vote,  certain  con- 
ditions as  to  time  had  been  prescribed,  upon 
which  the  bonds  should  be  issued.  Those 
conditions  had  not  been  complied  with.    The 

Suestion  arose  in  the  case,  whether  the  dedara- 
on  of  the  statute  that  the  bonds  should  not  be 
valid  and  binding  until  such  conditions  preced- 
ent had  been  complied  with,  was  to  be  confined 
in  its  operation,  to  the  railroad  company  to 
which  the  bonds  should  have  been  issued,  or 
whether  it  extended  to  innocent  holders  for 
value.    The  court  held  that  although  the  stat- 

6M 


ute  did  not  declare  that  the  bonds  should  be 
void,  its  declaration  that  they  Aould  not  be 
valid  and  binding  until  the  conditions  precedent 
should  have  been  complied  with,  was  an  im- 
perative and  peremptory  declaration  that  the 
bonds  should  not  be  valia  and  binding  until  the 
conditions  named  should  have  been  complied 
with,  even  in  the  hands  of  innocent  holders 
without  notice;  and  it  declared  the  bonds  to  be 
invalid  in  the  hands  of  the  plaintifiEs. 

This  interpretation  of  section  7  of  the  Act  of 
April  16, 1869,  accompanied  all  bonds  subse- 
ouently  issued,  into  the  hands  of  whoever  took 
them,  whether  a  bon^flde  holder  or  not  This 
court  must  recognize  this  decision  of  the  Su- 
preme Court  of  Illinois  as  an  authoritative 
construction  of  the  statute,  made  before  the 
bonds  were  issued,  and  to  be  followed  by  this 
court.  Ikntglcus  v.  PCke  Co.  101  U.  8.  677  [25: 
968];  Burgeur.  SOiffman,  107U.  S.  20  r27;859]; 
Oreen  Co,  v.  Connese,  109  U.  8. 104  [27:8721; 
Anderson  v.  Santa  Anna,  116  U.  S.  856  [29:  [539] 
6881.  In  the  first  of  these  cases  it  was  said: 
* 'After  a  statute  has  been  settled  by  judicial 
construction,  the  construction  becomes,  so  far 
as  contract  rights  acquired  under  it  are  con- 
cerned, as  much  a  part  of  the  statute  as  the  text 
itself." 

The  ruling  in  Toton  of  Eagle  v.  Kokn  was 
followed  by  the  Supreme  Court  of  Illinois  in 
Eieheeon  v.  PMple  fS  West.  Rep.  66],  115  HL 
460,  in  January,  1^,  and  was  applied  bythat 
court  to  the  bonds  issued  November  18, 1877,  by 
the  County  of  Franklin  to  the  same  railroad 
companv,  under  the  Act  of  February  22, 1861, 
purporting  to  have  been  issued  in  piirsuance  of 
the  same  vote  of  September  11, 18iiS9,  as  in  the 
present  case.  The  court  referring  to  its  decis- 
ion in  Town  of  Eagle  v.  Eohn,  made  at  Septem- 
ber Term.  1876.  said  (p.  460):  '/We  there  held 
that  bonds  in  the  hands  of  innocent  purchasers 
were  not  valid.where  the  conditions  upon  which 
the  subscription  was  made  have  not  been  com- 
plied with.  The  language  of  the  statute  is 
plain  and  explicit,  and  unless  it  should  be  ar- 
bitrarily disregarded,  we  perceive  no  ground 
upon  which  an  innocent  holder  can  evade  its 
provisions."  This  view  was  held,  as  the  court 
said,  because,  when  the  vote  was  taken,  the  7th 
section  of  the  Act  of  April  16,  1869,  was  in 
force.  See,  also,  Parker  v.  Smith,  8  Bradw. 
856.  866,  867. 

In  regard  to  the  case  of  Town  of  Eagle  v. 
Kohn,  it  is  urged  by  the  Savings  Bank  that  it 
does  not  appear,  by  the  report  of  that  case,  that 
the  bonds  tnere  in  question  had  been  regi^ered 
by  the  state  auditor,  as  contemplated  by  the 
Act  of  April  16,  1869;  that  the  provisions  of 
sections  2  and  7  of  the  Act  of  April  16,  1869. 
imply  that  the  state  auditor  shall  ascertain  and 
determine  whether  or  not  the  evidence  is  suffi- 
cient to  authorize  him  to  renter  the  bonds,  and 
to  indorse  thereon  his  certincateof  registration; 
that  it  must  be  presumed  that  the  presiding 
judge  of  the  county  court,  whose  duty  it  was, 
under  section  7,  to  certify  to  the  auditor  that 
all  the  preliminary  conditions  required  by  the 
Act  to  be  done,  to  authorize  the  bonds  to  be 
registered  and  to  entitle  them  to  the  benefits 
of  the  Act,  had  been  complied  with,  had  per- 
formed his  duty;  that,  after  such  registration 
and  the  certificate  of  the  auditor  on  the  bonds  £^40] 
had  been  made,  and  other  persons  have  ae> 
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a  aired  Hgbtsin  theboDds  so  registered  andcer- 
[fied,  upon  tbe  faith  of  the  registration  and 
certificate,  those  rights  cannot  be  affected  by 
subsequently  showing  that  some  of  the  facts 
entitling  the  bonds  to  registration  did  not  exist; 
that,  although  bonds  issued  after  tbe  passage 
of  the  Act  of  April  16,  1869,  were  requfared 
CO  be  registered  in  order  to  entitle  tbem  to  the 
benefits  of  tbat  Act,  a  tribunal  was  provided  to 
determine  whether  the  conditions  precedent 
upon  which  the  bonds  were  to  be  issued  had 
been  complied  with;  that  the  decision  of  that 
tribunal,  as  evidenced  by  tbe  registration  of 
the  bonds,  is  conclusive;  and  that  the  legislat- 
ive intention  must  have  been  that  the  registra- 
tion  of  the  bonds  should  settle  definitdy  the 
question  of  compliance  with  the  conditions 
precedent. 

The  answer  to  these  suggestions  is  that  the 
preliminary  conditions  required  by  section  7  of 
the  Act  of  April  16,  1889,  to  exist,  in  order  to 
authorize  the  registration  of  Uie  bonds,  are  on- 
ly that  **The  railroad  in  aid  of  the  construction 
of  which  the  debt  was  incurred  shall  have  been 
completed  near  to  or  in  such  county.township, 
dtv  or  town,  and  cars  shall  have  run  thereon;" 
and  that  the  subscription  creating  the  debt 
should  have  been  voted  for  by  a  majority  of 
the  legal  voters  of  the  countv,  township,  dty 
or  town,  livinff  therein.  Those  preliminary 
conditions  are  the  onl  v  ones  which  are  required 
to  be  certified  to,  by  {he  presiding  judge  of  the 
county  court,  hi  order  to  authonze  the  regis- 
tration of  the  bonds.  It  is  not  required  by  sec- 
tion 7  that  the  presiding  judge  of  tbe  county 
court  shall  make  any  certificate  as  to  a  com- 
pliance with  the  terms  and  conditions  of  any 
subscription.  Section  7  requires,  as  a  prelim- 
inary to  registration,  that  the  railroad  shall 
have  been  completed  near  to  or  in  the  county, 
and  that  cars  shall  have  run  thereon;  but  it 
does  not  require  that  the  road  shall  bave  been 
completed  by  any  time  prescribed  as  a  condition 
precedent  hi  the  vote.  The  registration  of  the 
bonds  by  the  state  auditor  has  nothing  to  do 
with  anv  of  the  terms  or  conditions  on  which 
tbe  stock  was  voted  and  subscribed.  Neither 
the  registration  nor  the  certificate  of  registry 
covers  or  certifies  any  fact,  as  to  compSance 
with  the  conditions  prescribed  in  the  vote,  on 
which  alone  the  bonds  were  to  be  issued.  The 
recital  in  the  bonds  does  not  contain  any  refer- 
ence to  the  Act  of  April  16, 1869,  or  cerufy  any 
compliance  with  the  provisions  of  that  Act; 
and  the  certificate  of  registry  merely  certifies 
that  the  bond  has  been  registered  in  the  audi- 
tor's oflSce  pursuant  to  the  provisions  of  the  Act 
of  April  16, 1869.  The  statute  does  not  requhre 
that  the  auditor  shall  determine  or  certify 
that  the  bonds  have  been  regularly  or  legally 
issued.  The  (xse  of  Letoisy,  Barbour  County, 
106  U.  S.  789  [26: 998],  does  not  aid  the  Sav- 
ings Bank.  In  that  case,  under  an  Act  of  Kan- 
sas in  regard  to  registry,  the  auditor  had  certi- 
fied that  the  bonds  had  been  "regularly  and  1^ 
gaily"  issued.  In  Dixon  County  v.  Field,  111 
V.  8. 88  [28: 860].andfai  Ohw  v.  ar/orrf,119U. 
8.  215  [80:888],  Uie  first  case  arising  in  Nebras- 
ka, ana  the  second  in  Kansas,  the  certificate  of 
the  auditor  in  each  case  was  that  the  bonds 
were  "reTOlariy  and  legally"  issued;  but  this 
court  held,  in  both  cases,  that  the  municipality 

128  U.  & 


issuing  the  bonds  was  not  dstopped  by  the  reg- 
istry or  the  certificate,  and  that  no  conclusive 
effect  was  given  by  tbe  Registration  Statute  to 
the  registration  or  to  the  certificate. 

The  cases  of  Insurance  Company  t.  Bruce, 
106  U.S.  828  P6: 11211;  Pana  v.  Bou>ief,  107 U. 
S.529  [27:  42fl;  and  Oreaon  v.  Jennings,  119  U. 
S.  74  [80: 828],  are  relied  upon  by  the  Savings 
Bank,  in  this  case,  to  sustain  its  view  that  the 
decree  of  the  circuit  court  was  erroneous. 

In  the  case  of  Insurance  Company  v.  Bruce, 
the  bonds  were  Issued  by  the  Town  of  Bruce,in 
the  State  of  Illinois,  on  the  first  of  December, 
1870,  in  pavment  of  a  subscription  to  the  capi- 
tal  stock  01  a  railroad  company.  The  bonds  re- 
cited upon  their  face  that  they  were  issued  by 
virtue  of  two  statutes  of  the  State,one  of  which 
was  the  before  named  Act  of  April  16, 1869; 
and  the  bonds  also  certified  on  their  face,  that, 
at  a  special  election  held  in  the  township,  on 
the  7th  of  September^  1869,  a  majority  of  the 
legal  voters  participating  at  the  same  had  voted 
in  favor  of  the  subscription  and  of  the  issue  of 
the  bonds.  Certain  of  the  conditions  as. to 
time,  imposed  by  the  vote  of  the  people,  had 
not  been  complied  with,  and  the  bonds  were  in 
the  hands  of  bona  fide  holders  for  value.  In  the 
opinion  in  that  case,  the  terms  of  section  7  of 
the  Act  of  April  16, 1869,  and  the  ruling  in  the 
case  of  Town  of  Eagle  y.Kohnwere  considered; 
and  the  decision  of  this  court,  in  favor  of  the 
bondholder,  was  placed  upon  the  ground  that 
the  case  was  distinguishable  from  that  of  Town 
of  Eagle  v.  Kohn,  in  that  it  did  not  appear  from 
the  latter  case  that  the  toyvn  had,  by  the  recitals 
in  its  bonds,  estopped  itself  from  asserting,  as 
against  a  bona  fide  holder,  the  nonperformance 
01  conditions  imposed  by  the  vote  of  the  peo- 
ple; while,  in  the  case  then  before  this  court, 
the  Town  of  Bruce  had,  by  the  recitals  in  its 
bonds,  represented  to  the  public  that  the  bonds 
were  issued  in  all  respects  in  conformitv  to 
law,  and  that  nothing  remained  to  be  done 
which  was  essential  to  its  liability  thereon. 
The  view  taken  was  that  as  the  Town  of 
Bruce  had  power,  under  the  7th  section  of  the 
Act  of  April  16,  1869,  to  make  an  uncondition- 
al subscr^>tion,and  to  issue  and  deliver  its  bonds 
in  advance  of  the  construction  of  the  road,  and 
as  the  bonds  recited  that  they  were  issued  by 
vurtue  of  the  Act  of  April  16,*  1869,  it  was  too 
late  for  the  town,  asagain^  bona  fide  purchas- 
ers of  the  bonds,  to  claim  that  they  had  been 
issued  in  violation  of  the  special  conditions.  In 
the  case  now  before  us,  as  before  said,  there  is 
no  reference,  in  the  bonds,  to  the  Act  of  April 
16,  1869,  and  no  statement  in  the  bonds  that 
they  were  issued  by  vhrtue  of  that  Act  More- 
over, in  the  case  of  Insurance  Company  y.  Bruce, 
the  bonds  had  b^n  issued  on  December  1, 1870, 
prior  to  the  decision  in  Town  of  Eagle  v.  Eohn, 
which  was  made  at  September  Term,  1876. 

In  Pana  v.  Bowler  the  bonds  were  issued  by 
the  Town  of  Pana,  hi  Illinois,  June  28,  1878, 
prior  to  the  decision  in  Town  ofEa^  v.  Kohn, 
The  vote  of  the  people  of  the  township  was  had 
on  April  80, 1870,  while  the  Act  of  April  16, 
1869,  was  in  force,  and  the  bonds,  as  in  the  case 
of  Insurance  Company  v, Bruce,  recited  on  their 
face,  not  only  that  they  were  issued  in  compli- 
ance with  the  vote,  but  that  they  were  issued 
in  accordance  with  the  provisions  of  the  Act  of 
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[B43]  the  new  Constitution  of  Dlinols  came  ioto 
force,  on  July  2,  1870,  in  pursuBnce  of  a  vot« 
of  (be  people  bad  on  April  30,  1 BTO,  conditions 
prescribed  by, that  vote  had  notbeen  complied 
with. 

In  Ongon  v.  Jenningi  tbe  bonds  were  issued 
on  Ibe  Slat  of  December,  1870,  neartj  gli  yeara 
before  the  decisioa  was  made  In  Toicn  of  Eagle 
T.  Kohn,  and  the  elecllon  was  held  in  the  Town 
of  Oregon,  Illinois,  on  the  33d  of  June,  187a  \ 
BectioQ  7  of  the  Act  of  April  16.  180S,  appears  i 
to  have  been  coDsldered  by  the  court  la  that  I 
case;  and  it  held  that  the  recitals  in  the  bonds  J 
estopped  the  town  from  taking  the  defense,  as 
against  a  btma  fide  holder  of  the  bonds,  that  i 
tbe  first  division  of  the  road  was  not  completed  ' 

Sthe  time  epedfled  In  the  vote  of  the  people.  I 
le  court  observed  that  It  had  been  referred  to  1 
no  decision  of  tbe  SupTeme  Court  of  Illinois,  ^ 
made  prior  to  tbe  Imiing  of  the  bonds  In  that  ' 
cas«,  namely,  December  31,  1870,  which  held  t 
to  the  couOary  of  the  views  It  announced,  i 
But,  In  tbe  present  case  tbe  decision  in  Ttntn  \ 
of  Eaglt  V.  Kehn  was  made  prior  to  the  issue  of 
the  bonds.  t 

Infi«nd«ipAa>un(yv.ft«(.98U.S.502[2a:  J 
9BT],  the  bonds  were  issued  by  tbe  Couotv  of  i 
Randolph,  in  nileois,  Januair  1, 1872,  uoaer  a  * 
vote  of  the  people  had  June  6,  1870,  which  Im- 
posed a  limitation  of  time  as  a  coodition  pre- 
cedent.   In  October,  1871. the  county  court  ex- 
tended the  time  from  December  37,  1871,  to   | 
Februarv  1,  187S.    This  court  held  that   It  \ 
could   00  so  notwithstaading  the  provision, 
above  clled.in  the  Constitution  of  July  2,  IB70. 
But  tbe  Act  of  April  16,  1869,  does  not  appear  j 
to  have  been  before  this  court,  and  the  decis-   I 
Ion  in  J(fitn  of  Eaglt  v.  E^n  was  not  made  ' 
until  more  than  six  years  after  tbe  vote  was 
had,  and  more  than  four  years  after  the  bonds 
were  issued,  in  Randolph  Qmntu  v.  Po*t. 

In  Co/ieoTd  v.  Robijuon,  121  U.  8.  165  [30: 
885J,  this  court  held  that  subscriptions  and 
doDstioDS  in  aid  of  railroads,  voted  \j  munici- 
pal corporations  of  lllinoU,  prior  to  July  S. 
1870,  such  vole  belns  authorized  by  laws  In 
force  when  It  was  taKen,  could  be  completed 
after  that  date,  according  to  the  conditions  at- 
tached to  the  vote.  In  that  case,  the  vole  of 
(he  Town  of  Concord,  Illinois,  bad  been  had 
on  November  30,  1869.  In  favor  of  levjjing  a 
tax  (o  raise  a  sum  of  money  as  a  donation  to 
a  railroad  company,  provided  (he  company 
should  run  the  road  tbrou)ib  two  specified  vil- 
laJt^.  Tbe  road  was  never  constructed  into  or 
through  either  of  them,  and  the  vote  was  not 
for  £e  Issue  of  bonds,  but  for  levying  a 
tax;  but  bonda  were  Laaued  in  1671.  and  this 
court  held  Ibem  void.  In  a  suit  against  thelown 
on  coupons  cut  from  them,  tbe  Douds  reciting 
on  tbeir  face  that  they  were  Issued  under  and 
by  virtue  of  a  specified  law  of  Illinois,  which 
law,  however,  only  authorized  towns,  includ- 
ing the  town  In  Question,  to  make  a  donation 
in  aid  of  the  particular  road  in  question,  the 
money  to  be  raised  by  taxation. 

Without  considering  other  grounds  on  which 
our  decision  might  be  rested,  we  are  of  opinion 
tliat  tht  dtertt  tg  the  Oireuil  Court  mtiil  bt  i^- 

US 


S0«,%  UBNENDEZ  bt  al.,  Afpt*.. 

e. 

BOBERT  8.  HOLT  bt  ai. 

(See  S.  C.  Reporter's  ed.  SU-Ga.) 

TroAimark,  uA«n  ^otetUd — TuoIi'tiM— tuf^ti- 
nen—d^mte— prior  utt — right  qffirv^—Ma^ 
in  ning — lieeiu»—4amiag«*. 


I,  issa. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  tbe  United  Sutes  for  tbe  Southern  Dis- 
trict of  New  York,  for  a  perpetual  injunction 
realralnlng  the  use  of  a  trademark.    JJtrmtd, 
Opinion  below,  38  Fed.  Rep.  86S. 


name  of  Holl&  Company,  filed  their  bill  of 
complaint  July  17,  1883,  against  appellants,  en- 
gaged in  business  under  Ibe  firm  name  of  Jo«6 
MenendeB  &  Brother,  alleginir  that  Ihey  wer« 
dealers  In  and  iMUghtandsola  flour  and  grain; 
that  Robert  B.  Holt  had  theretofore  been  for 
more  than  twenty-five  years  at  the  head  of  tlm 
firm  of  Holt  &  Company, which  firm  had  from 
time  to  time  been  changed  or  dissolved  by  the 
retirement  of  various  memben,  but  in  eacb 
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such  instaoce  a  Dew  firm  bad  been  immediate- 
ly formed  and  succeeded  to  the  firm  name, 
good  will,  brands,  trademarks  and  other  assets 
of  the  preceding  firm,  so  that  there  had  been 
no  interruption  of  the  name  and  business  iden- 
tity of  Holt  &  Company  for  over  twenty-five 
J  ears,  during  which  time  said  firm  had  bad  a 
igh  reputation  in  the  trade;  that  complainants 
were  now  legally  seised  of  the  good  will  and 
all  the  trademarlss  ever  at  aoy  time  used  by  the 
firm;  that  they  were  the  owners  of  a  certain 
trademark  for  flour,  which  consisted  of  the 
fanciful  words  "La  Favorita,"  which  was  orig- 
inated by  the  firm  and  had  been  used  by  It 
for  more  than  twenty  years,  to  distinguish  a 
certain  flour  of  their  selection  and  preparation; 
that  said  firm  at  all  times  exercised  great  care 
In  the  selection,  packing  and  preparation  of  the 
flour  packed  ana  sold  by  them  under  the  said 
brand,  "La  Favorita,"  and  had  carefully  ad- 
vertised the  same,  and  bv  their  care  and  einorts 
extensively  introduced  it  to  the  trade,  so  that 
the  said  brand  had  come  to  be  widely  known 
and  sought  after  by  the  trade,  and  the  sale  of 
flour  80  branded  constituted' an  important  part 
of  the  Arm's  business;  that  the  brand  was  ap- 

{>Iied  bv  stenciling  it  on  the  barrels;  and  that 
t  had  been  duly  r^ydstered  by  the  firm  in  pur- 
suance of  law.  Defendants  were  charged  with 
having  made  use  of  the  brand  as  a  mark  for 
fiour  of  their  own  preparation  or  selection,  in 
violation  of  complainants'  rights. 
[516]  The  answer  admitted  the  existence  of  the 
trademark  and  that  the  defendants  had  used  it, 
but  denied  that  Holt  &  Co.  were  the  owners, 
and  averred  that  one  Stephen  0.  Ryder  was  a 
member  of  Holt  A  Co.  from  1861  to  1868,  and 
bad  since  used,  and  was  entitled  to  use,  said 
trademark  as  his  own;  that  said  Ryder  put  his 
own  name  on  flour  in  connection  with  the  name 
"La  Favorita;"  and  that  defendants  had  sold 
such  flour  as  the  special  selection  of  said  Ryder, 
and  not  as  selectea  by  complainants. 

Evidence  was  adduced  in  relation  to  the  con- 
nection of  Ryder  with  the  firm  of  Holt  &  Co., 
bis  retirement  therefrom,  and  the  ownerabip  of 
the  brand  thereupon,  to  establish  the  use  of  the 
trademark  by  Ryder  and  othera  without  pro- 
test on  complainants'  part:  also,  subject  to  ob- 
jection, to  show  a  prior  use  of  the  same  as  a 
trademark  for  flour. 

It  appeared  that  Holt  &  Co.  deposited  fac 
timiles  of  the  trademark  October  17,  1881,  in 
tbe  Patent  Ofilce,  and  that  it  was  duly  n^is- 
tered  Febniary  28, 1882. 

The  circuit  court  refused  an  accounting,  but 
held  complainants  entitled  to  the  exclusive  use 
of  the  words  as  a  brand  or  trademark  for  flour, 
and  that  the  defendants  had  infringed  the 
rights  of  complainants  in  the  use  of  the  words 
on  flour  not  prepared  by  complainants,  and  de- 
seed a  perpetual  injunction.  From  that  de- 
cree this  appeal  was  prosecuted,  and  a  reversal 
U  asked  on  the  grounds  that  the  words  "La 
[6SO]  Favorita,"  as  used  by  tbe  complainants,  cannot 
be  protected  as  a  trademark;  that  there  has 
been  no  inf rin^ment;  that  the  words  had  been 
used  as  a  brand  before  beinff  used  by  Holt  & 
Co.;  that  the  title  of  Holt  &  Co.  was  not  supe- 
rior to  that  of  8.  O.  Ryder;  and  that  whatever 
rights  complainants  may  once  have  had,  had 
been  forfeited  by  laches. 
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Mr.  Arthur  ▼•  Briesem  for  appellants: 

The  brand  "  La  Favorita"  is  not  a  trademark. 
Anything  that  is  merelj[  descriptive  of  the  prop- 
erties, style  or  quality  is  open  to  sll. 

Del.  d  K  Canal  Co.  v.  Clark,  80  U.  S.  la 
Wall.  811  (20:581);  AmoekeagMg.  Co.  v.  Trai- 
ner, 101  U.  8.  51  (25: 993). 

Stale  claims  are  never  ifavored  in  equity. 

Stearru  v.  Page,  48  U.  8.  7  How.  819  (12: 928); 
Badger  v.  Badger,  2  Cliff.  154;  Marsh  v.  Whit- 
more,  88  U.  8.  21  WaU.  185(22:485);  Brown  v. 
Buena  Vista  County,  95  U.  8.  161  (24:  428); 
Elmendorf  v.  Taylor,  28  U.  8.  10  Wheat.  152 
6: 289);  Piatt  v.  Vattier,  84  U.  8.  9  Pet.  405- 
9: 178^;  MaxweU  v.  Kennedy,  49  U.  8.  8  How. 
JlO  (12: 1051);  Badger  v.  Badger,  69  U.  8. 2  Wall. 
87  (17: 886);  Qleason  v.  Diet.  Col.  127  U.  8.  188: 
(82:  92);  Richards  x.  MackaU,  124  U.  8.  188 
(31:  3965;  Stillimn  v.  Portland  <t  K.  R.  Co.  94 
U.  8.  806,  811  (24: 824,  826);  Hume  v.  BeaU,  84 
U.  8.  17  Wall.  836  (21: 602);  Rayward  v.  Eliot 
Nat.  Bank,  96  U.  8.  611,  617  (24:  865,  857); 
Bpeidei  v.  Henrici,  120  U.  8.  877,  387  (80:  718, 
719);  McKnight  ^f. Taylor,  42  U.  8.  1  How.  161 
(11:86);  Bowman  v.  Watlien,  42  U.  8.  1  How. 
189  (11: 97);  Wagner  v.  Baird,  48  U.  S.  7  How. 
284  (19:  681);  Goddm  v.  Eimmdl,  99  U.  8. 
201  (25:  481);  Graham  v.  Boston,  H.db  E.  K 
Co.  118  U.  8.  161  (80: 196);  Eolgate  v.  Eaton, 
116  U.  8.  88  (29: 588);  WoUensak  v.  Reiher,  115 
U.  8.  96(29:350). 

Mr.  Rowland  Cox,  for  appellees: 

A  trademark  which  consists  of  a  word  is  a 
short  phrase  between  buyer  and  seller,  which 
the  owner  alone  is  entitled  to  employ  for  com- 
mercial purposes. 

Hier  v.  Abrahams,  82  N.  Y.  519;  Congress  <§ 
E.  Spring  Co.  v.  High  Rock  0.  Spring  Co.  45 
N.  Y.  291. 

Acquiescence  of  lonff  standing  is  no  bar  to 
an  injunction,  althougn  it  precludes  tbe  party 
acquiescing  from  any  right  to  an  account  for 
past  profits. 

Consolidated  Fruit  Jar  Co.  v.  Tliomas,  Cox, 
Manual,  665;  FuUwood  v.  FuUwood,  L.  R.  9  Ch« 
Div.  176;  Rodgers  v.  Rodgers,  81  L.  T.  N.  8. 
285;  BlaektoeUY.  Crabb,  36  L.  J.  Ch.  504. 

Mr.  Chief  JvsticeTvXL^v  delivered  the  opin- 
ion of  the  court: 

The  fact  that  Holt  &  Co.  were  not  tl\(e  actual 
manufacturera  of  the  flour,  upon  which  they 
had  for  yean  placed  the  brand  in  question, 
does  not  deprive  them  of  the  right  to  be  pro- 
tected in  the  use  of  that  brand  as  a  trademark. 

They  used  the  words  "La  Favorita"  to  dea- 
ignate  flour  selected  by  them,  in  the  exercise 
01  their  best  judgment,  as  equal  to  a  certain 
standard.  The  brand  did  not  indicate  by  whom 
the  flour  was  manufactured,  but  it  did  indicate 
the  origin  of  its  selection  and  dassiflcation.  It 
was  equivalent  to  the  siraature  of  Holt  &  Co. 
to  a  certiflcate  that  the  flour  was  the  genuine 
uticle  which  had  been  determined  by  them  to 
possess  a  certain  degree  of  excellence.  It  did 
not,  of  course,  in  itself  indicate  quality,  for  it 
was  merely  a  fancy  name  and  in  a  foreign 
language,  but  it  evidenced  that  the  skill, 
knowl^ge.  and  judgment  of  Holt  &  Co.  had 
been  exercised  in  ascertaining  that  the  particu- 
lar flour  so  marked  was  possessed  of  a  merit 
rendered  definite  by  their  examination  and  of 
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A  uniformity  rendered  certain  by  their  selec- 
tion. The  case  clearly  does  not  fall  within  the 
rule  announced  in  Amoakeag  Manttfacturing 
Company  v.  Trainer,  101  U.  8.  61,  66  [26:998, 
-994],  that  "Letters  or  figures  which,  by  the  cus- 
tom of  traders,  or  the  declaration  of  the  manu- 
facturer of  the  goods  to  which  they  are  attached, 
arc  only  used  to  denote  quality,  are  incapable  of 
•exclusive  appropriation,  but  are  open  to  use  by 
anyone,  like  the  adjectives  of  the  language; 
or  in  Raggett  v.  Findlater,  L.  R.  17  Eq.  89, 
where  an  injunction  to  restrain  the  use  upon 
a  trade  label  of  the  term  "nourishing  stout'' 
was  refused  on  the  obvious  ground  that  "nour- 
ishing" was  a  mere  English  word  denoting 
quality.  And  the  fact  tnat  flour  so  marked 
acGuired  an  extensive  sale,  because  the  public 
haa  discovered  that  it  might  be  relied  on  as  of 
a  uniformly  meritorious  quality,  demonstrates 
that  the  brand  deserves  protection  rather  than 
[521]  that  it  should  be  debarred  therefrom,  on  the 
ground,  as  argued,  of  being  indicative  of  qual- 
ity  only.  Burton  v.  Stratton,  12  Fed.  Rep. 
696;  Oodillot  v.  HarrU,  81  N.  Y.  268;  Ranwme 
▼.  Oraham,  61  L.  J.  Ch.  897. 

Holt  &  Co.,  then,  ha ving acquired  the  exdu- 
«ive  right  to  the  words  "fit  Favorita,"  as  ap- 

glied  to  this  particular  vendible  commodity,  it 
I  no  answer  to  their  action  to  say  that  there 
was  no  invasion  of  that  right  because  the  name 
of  8.  O.  Ryder  accompanied  Uie  brand  upon 
flour  sold  by  appellants,  instead  of  the  name  of 
Holt  &  Co.  That  is  an  aggravation  and  not  a 
justification,  for  it  is  openly  trading  in  the 
name  of  another  upon  the  reputation  acouired 
by  the  device  of  the  true  proprietor.  OiUott 
V.  Esterbrook,  47  Barb.  455;  8.  C.  48N.Y.874; 
Coats  V.  Holbrook,  2  Sandf.  Ch.  586. 

These  views  dispose  of  two  of  the  defenses 
«pecifically  urged  on  behalf  of  appellants,  and 
we  do  not  regard  that  of  prior  public  use,  even 
if  it  could  be  properly  considered  under  the 

S leadings,  as  entitled  to  any  greater  weight. 
Svidence  was  given  to  the  edfect  that  from  1867 
to  1860  the  words  "La  Favorita"  were  occa- 
sionally used  in  8t.  Louis  by  8ears  &  Co. ,  then 
manufacturing  in  that  city,  as  designating  a 
particular  flour;  but  the  witnesses  were  not 
able  to  testify  that  any  had  been  on  sale  there 
under  that  brand  (unless  it  were  that  of  Holt 
A  Co.)  lor  upwards  of  twenty  years.  The  use 
thus  proven  was  so  casual  and  such  little  im- 
portance apparently  attached  to  it,  that  it  is 
•doubtful  whether  8ears  &  Co.  could  at  any 
time  have  successfully  claimed  the  words  as  a 
trademark,  and,  at  all  events,  such  use  wasdis- 
continued  before  Holt  &  Co.  appropriated  the 
words  to  identify  their  own  flour,  and  there  was 
no  attempt  to  resume  it. 

It  is  argued,  however,  that  the  title  of  Holt 
A  Co.  to  the  use  of  the  mark  was  not  superior 
to  that  of  8.  O.  Ryder,  because  it  is  said  that 
Ryder*  upon  leaving  the  firm,  took  with  him 
bfs  share  of  the  good  will  of  the  business,  and 
conseouently  of  the  trademarks,  and  hence  that 
the  defendants  below  rightfully  sold  flour  under 
the  brand  **La  Favonta,"  when  selected  by 
Rider  and  so  marked  by  him. 

Good  will  was  deflned  by  Lord  Eldon,  in 
OruttweU  v.  Lye,  17  Ves.  886.  846,  to  be 
"nothing  more  than  the  probability  that  the 
old  customers  will  resort  to  the  old  place," 
but  VieeChanceilor  Wood  in  Churton  v.  Doug- 
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las,  Johns.  (H.R.V.)  174,188,  says  it  would  be 
taking  too  narrow  a  view  of  what  is  there  laid 
down  by  Lord  Eldon,  to  conflne  it  to  t^t,  but 
that  it  must  mean  eveiy  positive  advantage  that 
has  been  acquired  by  the  old  tim  in  the  pro- 
gress of  its  business,  whether  connected  with  the 
premises  in  which  the  business  was  previously 
carried  on,  or  with  the  name  of  the  late  firm, 
or  with  any  other  matter  carrying  with  it  the 
benefit  of  the  business. 

It  may  be  that  where  a  firm  is  dissolved  and 
ceases  to  exist  under  the  old  name,  each  of  the 
former  partners  would  be  allowed  to  obtain 
"his  share"  in  the  good  will,  so  far  as  that 
might  consist  in  the  use  of  trademarks,  by 
continuing  such  use  in  the  absence  of  stipula- 
tion to  the  contrary;  but  when  a  partner  re- 
tires from  a  firm,  assenting  to  or  acquiescing 
in  the  retention  by  the  ouxer  partners  of  pos- 
session of  the  old  place  of  business  and  the 
future  conduct  of  the  business  by  them  under 
the  old  name,  the  good  will  remains  with  the 
latter  as  of  course. 

Holt  &  Co.  commenced  business  In  1845, 
and  had  had  an  uninterrupted  existence  under 
that  name  since  1865;  the  trademark  in  ques- 
tion was  adopted  by  the  senior  member  of  the 
firm  in  1861,  and  had  been  thereafter  in  con- 
tinuous use;  Ryder  became  a  partner  in  1861, 
and  retired  February  1, 1869.  when  a  circular 
was  issued,  in  which  he  participated,  announc- 
ing the  dissolution  by  his  retirement,  the  con- 
tinuance of  the  business  by  the  other  partners 
under  the  same  firm  name,  and  the  forn;ation 
of  another  partnership  by  Ryder  with  one 
Rowland,  to  transact  the  flour  and  commission 
business  at  another  place,  under  the  name  of 
Rowland  &  Ityder. 

In  addition  to  these  facts  it  is  established,  by 
the  preponderance  of  evidence,  that  it  was  ver- 
bally agreed,  at  the  time  Ryder  retired,  that  he 
surrendered  all  interest  in  the  brands  belonging 
to  Holt  &  Co.  Ryder  attempts  to  deny  this, 
but  his  denial  is  so  qualified  as  to  render  it  un- 
reliable as  against  the  direct  and  positive  char- 
acter of  the  evidence  to  the  contrary.  Indeed,  rKoai 
when  asked  why  the  brands  were  not  made  the  *■  ^ 
subject  of  appraisement  when  he  went  out,  as 
it  was  conceded  all  the  other  property  of  the 
firm  was,  he  says  that  it  was  because  be  "  gave 
up  all  right,  title  and  interest  to  those  valuable 
brands  to  Robert  8.  Holt,  out  of  friend^ip,  so 
there  was  no  occasion  for  it"  In  our  judg- 
ment, Ryder's  claim  to  any  interest  in  the  good 
will  of  the  business  of  Holt  &  Co.,  including 
the  firm's  trademarks,  ended  with  his  with- 
drawal from  that  firm. 

Counsel  in  conclusion  earnestly  contends  that 
whatever  rights  appellees  may  have  had  were 
lost  by  laches,  and  the  desire  is  intimated  that 
we  should  reconsider  McLean  v.  Fleming,  96 
U.  8.  246  [24:8281,  so  far  as  it  was  therefn 
stated  that  even  though  a  Complainant  were 
guilty  of  such  delay  in  seeking  relief  upon  in- 
fringement as  to  preclude  him  from  obtaining 
an  account  of  gains  and  profits,  vet,  if  he  were 
otherwise  so  entitled,  an  injunction  against  fut- 
ure infringement  might  properly  be  awarded. 
We  see  no  reason  to  modify  this  general  propo- 
sition, and  we  do  not  find  in  the  facts  as  ois- 
closed  by  the  record  before  us  anything  to 
justify  us  in  treating  this  case  as  an  exception. 

The  intentional  use  of  another's  trademark 
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is  a  frauds  and  when  tbe  excuse  is  that  the 
ownei  permitted  such  uie»  that  excuse  is  di8> 
posed  of  by  affirmative  acUon  to  put  a  stop  to 
It.  PersisteQce  then  iu  the  use  is  not  iunoceDt, 
and  the  wrong  is  a  continuing  one,  demanding 
restraint  by  Judicial  interposition  when  prop- 
erly invoked.  Mere  delay  or  acquiescence  can- 
not defeat  the  remedy  by  iniunction  in  support 
of  the  legal  ri^t,  unless  it  has  been  continued 
80  long  and  under  such  circumstances  as  to  de- 
feat the  ri^t  itself.  Hence,  upon  an  applica- 
tion to  Slav  waste,  relief  wiU  not  be  refuised  on 
the  grouna  that,  as  the  defendant  had  been  al- 
lowed to  cut  down  half  of  the  trees  upon  the 
complainant's  land,  he  had  acquired,  bv  that 
negligence,  the  right  to  cut  down  the  re- 
minder {AttV'Qen.  v.  E<uUake,  11  Hare,  205); 
nor  will  the  issue  of  an  injunction  against  the 
infringement  of  a  trademark  be  denied  on  the 
cround  that  mere  procrastination  in  seeking  re- 
oress  for  depredations  had  deprived  the  true 
proprietor  of  his  l^al  right  FuUwood  y.  FuU- 
[624]  wfod,  L.  R.  9  Ch.  Diy.  176.  Acquiescence  to 
avail  must  be  such  as  to  create  a  new  right  in 
the  defendant.  Bodgera  y.  NotoiU,  8  DeQez, 
M.  &  G.  614.  Where  consent  by  the  owner  to 
the  use  of  his  trademark  by  another  is  to  be 
inferred  from  his  knowledge  and  silence  merely, 
'*It  lasts  no  longer  than  the  silence  from  which 
it  springs;  it  is,  in  reality,  no  more  than  a  rev- 
ocable ficense."  Duer,  «/..  AmoiktagMfg.  Oa. 
y.  Spear,  2  Snndf.  590;  Julian  v.  Hotmer  Drill 
Co,  7tf  Ind.  408;  Taylor  y.  Carpenter,  8  Story, 
458;  8.  C.  2  Woodb.  &  M.  1. 

So  far  as  the  act  complained  of  is  completed, 
acquiescence  may  defeat  the  remedy  on  the 
principle  applicable  when  action  is  taken  on 
the  strength  of  encouragement  to  do  it;  but  so 
far  as  the  act  is  in  progress  and  lies  in  the  fut- 
ure, the  right  to  tiie  intervention  of  equity  is 
not  generally  lost  by  previous  delay,  in  respecX 
to  which  the  elements  of  an  estoppel  could 
rarely  arise.  At  the  same  time,  as  it  is  in  the 
exercise  of  discretionary  Jurisdiction  that  the 
doctrine  of  reasonable  diligence  is  applied,  and 
those  who  seek  equity  must  do  it,  a  court 
might  hesitate  as  to  the  measure  of  relief, 
where  the  use,  by  others,  for  a  long  period, 
under  assumed  permission  of  the  owner,  had 
largely  enhanced  the  reputation  of  a  particular 
branit 

But  there  is  nothing  here  in  the  nature  of  an 
estoppel,  nothing  which  renders  it  inequitable 
to  arrest  at  this  stage  any  further  invasion  of 
complainants'  rights.  Tliere  is  no  pretense 
of  abandonment  That  would  require  proof  of 
Donuser  by  the  owner  or  general  surrender  of 
the  use  to  the  public.  The  evidence  is  positive 
ihat  Holt  &  Co.  continuously  used  the  trade- 
mark, always  asserted  their  exclusive  right  to 
It,  and  neyer  admitted  that  of  any  other  firm 
or  person,  and,  in  the  instance  of  eyery  party, 
including  Ryder,  who  used  this  brand  on  flour 
not  of  Holt  &  Go's  selection,  that  use,  when  it 
came  to  their  knowledge,  was  objected  to  by 
the  latter,  and  personiu  notice  giyen,  while 
publication  was  also  made  in  the  newspapers, 
circulating  where  the  flour  was  usually  mar- 
keted, containing  a  stat/*ment  of  Holt  &  Go's 
rights  and  warning  against  imitations.  It  is 
iote  to  talk  of  acquiescence  in  yiew  of  Uiese 
facts.  Delay  in  bringing  suit  there  was,  and 
such  delay  as  to  preclude  recovery  ol  damages 


for  prior  infringement;  but  there  was  neither 
conduct  nor  negflgence  which  coidd  be  held  to 
destroy  the  ri^t  to  prevention  of  further  in- 

lie  deeree  cf  the  Circuit  Court  will,  t/icre- 
fore,  be  aflrmed, 

ALFRED  V.  RYDER,  Appt, 

V, 

ROBERT  S.  HOLT  bt  au 

(See  8.  a  Beporter^s  ed.  625). 

JuriedieHon  in  euit  on  trademark. 

Where  defendant  and  oomplalmmts  below  were 
citizens  of  the  same  State,  and  tbe  bill  did  not  al* 
lege  that  the  trademark  In  controversy  was  used 
on  goods  intended  to  be  traosported  to  a  foreign 
country  (Act  of  Maroh  8,  1881.  ohap.  188.  •  U.  81 
Stat,  at  L.  S(K9,  the  circuit  court  hod  no  jurisaio* 
tion. 

[No.  76.] 
Argued  Nov.  14,  2888,    Decided  Dee.  10,  1888* 

APPEAL  from  a  decree  of  the  Circuit  Ckrart 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  in  an  action  to  restrain  the 
use  of  a  trademark.    Bevermd. 
The  facts  are  stated  in  the  opinion. 
Mr,  Arthur  t.  Briesem  for  appeDant 
Mr,  Rowlaad  Coz«  for  appelkes. 

Mr,  Chitf  JuetieeFullev  delivered  the  opin- 
ion of  the  court: 

It  was  stipulated  in  the  circuit  court  that  thia 
cause  should  abide  the  event  of  Mene$ulm  et  oL 
y.  Bolt  [ante,  526],  Just  decided,  and  the  same 
decree  in  favorof  complainants  was,  therefore, 
rendered  in  this  as  in  that  case.  But  it  is  now 
assigned  for  error  that,  as  defendant  and  com* 
plamants  bdow  were  citizens  of  the  same  State, 
and  the  bill  did  not  allege  that  the  trademark 
in  controversy  was  "used  on  goods  intended  to 
be  transported  to  a  foreign  country"  (Act  ol 
March  8, 1881,  chap.  188,  §  11,  21  Btat.  at  L. 
502),  the  circuit  court  had  no  Jurisdiction,  and 
the  decree  must  be  reversed  for  that  reason* 

The c^eetionieweU  taken,  andthedooreeii  a^ 
eofdingly  reooreed. 


THE  FARMERS  FRIEND  MANUFAOT- 
URING  COMPANY.  Appt., 

e. 

THE  CHALLENGE  CORN  PLANTER 

COMPANY. 

(Bee  8. 01  Reporter's  ed.  fiOS-5ia) 
Beisiued  lettere  patent,  when  void. 

The  enlargement  of  the  claims  in  the  reiarae  of  a 

^tent  so  as  to  embrace  machines  which  do  not  ooa« 
In  the  only  new  feature  of  the  machine  (Maimed 
In  the  original  patent,  is  void. 

[No.  92]. 
Argued  No9.  Ml,  1888.    Decided  Dee.  10, 1888. 

APPEAL  from  a  decree  ol  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Michigan,  dismissing  a  suit  in  equity 
for  the  infringement  of  reissued  letters  patent 
AlH/rfned 
Reported  below,  28  Fed.  Rep.  42. 
The  facts  are  stated  in  the  opinion. 
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Messrs,  E,  B,  Wood  and  Edward  Boyd» 
for  appellant: 

Practical  utility  ia  an  important  factor  in  de- 
termining the  novelty  of  an  alleged  invention. 

8mUh  V.  Ooodyear  Dental  F.  Co,  ^  U.  S. 
486,  495  (28:  952,  954);  Webster  Loom  Co.  v. 
Miggins,  105  U.  8.  m,  691  (26:  1177,  1181); 
Eames  v.  Andrews,  122  U.  B.  40,  47  (80: 1064, 
1066). 

Whether  a  reissued  patent  is  for  the  same  in- 
vention as  that  in  the  original  patent  is  a  ques- 
tion for  the  court  in  an  equity  suit  on  a  com- 
parison of  the  two  instruments. 

Seymour  v.  OAorne,  78  U.  8.  11  Wall.  545 
(20: 89);  Maim  v.  Harwood,  112  U.  8.  854,  858 
(28: 665,  667). 

A  patentee  has  the  right  to  claim  by  reissue 
everything  shown  as  invention  in  the  original 
patent,  unless  abandoned. 

Parker  db  TT.  Co,  v.  TaU  dock  Co.  128  U. 
8. 87,  99  (81: 100). 

When  an  invention  is  new  and  useful,  and 
fully  shown  in  an  original  patent,  the  inventor 
can  always  secure  the  invention  by  a  reissue. 

Odea  V.  StotU,  22  Fed.  Rep.  161;  Wheder  v. 
Clipper  M.  db  R.  Co.  10  Blatchf.  181;  Wooster 
V.  Ilandy,  21  Fed.  Rep.  51;  Coon  v.  Wilson, 
118  U.  8.  268  (28: 968}. 

When  the  reissue  is  applied  for  within  two 
years  from  the  date  of  the  original  patent,  the 
delay  does  not  of  itself  render  the  reissue  in- 
valid or  voidable. 

Wollensak  v.  Jieiher,  115  U.  8.  96, 101  (29: 
850,  85l). 

Mr.  Arthur  Stenit  for  appellee; 

There  may  be  invention  in  applying  a  new 
device  to  an  old  object,  but  in  applying  an  old 
contrivance  to  a  new  use  there  can  not. 

Curtis,  Patents,  g  56;  Losh  v.  Hdgve,  1  Web. 
Pat.  Gas.  207;  Tucker  v.  Spalding,  mXJ.  8.  18 
Wall.  458  (20: 515);  Broum  v.  Piper,  91 U.  8.  87 
(28: 200);  Averts  v.  Byer,  91 U.  8.  157  (28:  270); 
AUant&Works  v.  Bradu,  107  U.  8. 192  (27:488). 

The  fact  that  the  planters  were  extensively 
made  and  sold  while  appellant  slept  on  its 
rights  for  nearly  two  years  is  sufficient  ground 
to  invalidate  the  reissue. 

Jfo/in  V.  HarvDood,  11217.  8.  854  (28: 665). 

The  patentee  could  not  then  come  back,  and 
by  reissue  claim  as  his  o\vn  what  he  had  con- 
aiructively  dedicated  to  the  public. 

8argent  v.  HaU  8(tfe  A  Lock  Co.  114  XT.  8. 68 
(29:  67);  Sktfpard  v.  Carrigan,  116  U.  8.  598 
(29: 723}:  9aUer  v.  Bobinson,  119  U.  8. 580  (80: 
492);  MiUer  v.  Bridgeport  Brass  Co.  104  U.  8. 
850  (26:  788);  FUneer  v.  Detroit,  127  U.  8.  568 
(ante,  175);  WoUensak  v.  BeiAer,  115  U.  8.  96 
(29:  850);  LeggeU  v.  Avery,  101  U.  8.  256  (25: 
865). 

The  reissue  covers  an  invention  entirely  dif- 
ferent from  that  claimed  in  the  original. 

Parker  <t  W.  Co.  v.  Tale  Clock  Coj  128  U.  8. 
87(81: 100);  Hoekin  v.  Fisher,  125  U.  8.  217 
(31:  769);  Flowery.  Detroit,  127 U.  8. 571  {ante, 
.178). 

Mr.  Justice  Chr»y  delivered  tlie  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  dismissing 
a  bill  in  equity  for  the  infringement  of  letters 

5atent,  issued  Auffust  10,  IwO,  and  reissued 
uly  11, 1882,  for  Improvements  in  com-plan^ 
era.    28  Fed.  Rep.  42^ 

MO 


The  drawhies  referred  to  in  the  two  patent* 
were  alike.  So  much  of  the  specifications  at  [507] 
related  to  the  matter  in  controversy  difFered,  at 
shown  below;  the  words  of  the  original  patent 
omitted  in  the  reissue  being  printed  in  bracliKts, 
and  those  inserted  in  the  reissue  printed  in 
italics. 

"  My  invention  relates  to  an  improvement  in 
tke  corn-planters  of  the  class  employing  a  main 
frame  mounted  on  wheels,  which  mam  frame 
is  combined  with  a  runner-frame  in  front,  and 
so  attached  to  the  main  frame  that  it  may  be 
either  a  rigid  or  yielding  planter,  and  also  em- 
ploying cone-gears  and  <mving-chains  to  actuate 
the  dropping  mechanism  for  planting,  and 
adapted  to  be  used  either  as  a  rigid  or  yielding 
planter. 

**  My  improvement  consists,  first,  in  the  ar- 
rangement of  a  lifting  hand-lever  [mounted 
upon  a  shaft  and]  connected  to  [the]  a  foot- 
lever  [centrally]  tohich  is  pivoted  to  the  main 
frame,  the  forward  end  of  which  lever  u» 
hinged  to  the  runner-frame,  [and]  the  several 
parts  being  so  arranged  that  the  runner-frame 
may  be  controlled  by  either  the  hand-lever  or 
foot-lever,  or  both,  at  the  will  of  the  operator. 

"  My  invention  jpurther  consists  in  combining 
with  the  hand-lever  [being  combined  with]  de- 
tachable fastening  devices,  so  as  to  be  set  in 
proper  position  to  form  a  rigid  planter,  and  so 
that  the  fastening  devices  can  be  dispensed 
with,  and  the  hand  and  foot  levers  used  to  con- 
trol Uie  operation  of  the  machine,  when  used 
as  a  yielding  planter." 

"  In  the  accompanying  drawings,  figure  1 
is  a  side  elevation,  partlv  in  section,  of  a  com- 
planter  embodying  the  first  f eaturc<«  of  mv  in- 
vention. Fig.  2  is  a  front  elevation,  partly  in 
section,  of  the  same.  Fig.  8  ia  a  broken  plan 
view,  partly  in  section,  showing  the  connection 
between  the  hand  and  foot  levers." 

**d  represents  a  shaft  Joumaled  at  one  end 
[to]  in  the  main  frame  and  at  the  other  to  the 
seat-standard. 

*V  represents  the  journal-bracket  at  theseat- 
standud,  the  foot^lever  F  beiog  rigidly  con- 
nected to  and  joumaled  on  [the]  shaft  d. 

"  D  represents  a  hand-lever  rigidly  [attached 
to]  connected  to  thefoot4ever  ^  shaft  a,  or  other 
equivalent  means, 

*  ^  E  represents  a  sennental  notch-plate  rigid-    f  SOS  ] 
ly  fastened  to  the  nuun  frame  A. 

"  <f  represents  a  lock  for  lever  D,  passing 
through  the  shoulder  of  lever  D,  and  engaging 
at  one  end  with  the  segmental  notch-plate  'S, 
and  hinged  at  the  other  end  to  a  bell-crank 
lever,  d^,  the  movement  of  which  locks  and  un- 
locks the  lifting-lever  D. 

"  When  it  is  desired  to  operate  the  machine 
as  a  yielding  planter,  the  locking  device  (f  is 
thrown  out  of  connection  with  the  segment- 
plate,  and  secured  by  a  hasp,  d*.  the  hand  and 
foot  levers  then  beinff  free  to  vibrate  with  the 
runner-frame  and  unaer  control  of  the  operator. 
When  the  looting  devices  of  the  lifting-lever  D 
are  brought  into  operation,  the  operator  sets  the 
mnningorameinany  given  position  by  means 
of  lever  D,  the  lock-lever  holding  it  rigid,  but 
under  easy  control  of  the  hand;  or  the  foot^ 
lever  may  be  used  to  assist  in  raising  or  lower- 
ing the  frame,  and  the  weight  of  the  driver 
may  be  thrown  upon  the  foot-lever  to  force  the 
runners  into  the  ground,  if  necessary." 
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The  original  patent  contained  the  following 
claim,  the  words  here  printed  in  brackets  be- 
ing those  omitted  in  the  reissue: 

"In  a  oom-planter  haying  the  rear  main 
frame  mounted  on  supporting  wheels,  the  front 
runner-frame  hinged  or  pivoted  to  the  main 
frame,  [and  operated  by  an  elevating  and  de- 

gressing  lever  pivoted  to  the  main  frame,  hav- 
ig  its  front  end  slotted,  and  connected  to  the 
runner-frame  by  a  bolt  passing  through  said 
slot,  in  combination  with  the  shaft  d  and  the 
lifting  hand-lever  D,  rigidly  attached  to  said 
shaft,  for  elevating,  depressing  and  controlling 
the  runner-frame,  substantially  as  herein  set 
forth.]" 

For  this  claim  the  reissue  substituted  the 
following  four  claims,  the  new  words  in  which 
are  here  printed  in  italics: 

"  1.  In  a  corn-planter  having  the  rear  main 
frame  mounted  on  supporting  wheels,  and  the 
front  runner-frame  hinged  or  pivoted  to  the 
main  frame,  the  combination  of  a  foot-treadle 
and  a  hand4ever  adapted  to  he  veed,  in  eor^une- 
Hon  or  independently,  for  ths  purpose  of  elevat- 
ing or  depreeting  the  runnere,  evAetantiaUy  a$ 
herein  eet  forth. 
[600]  "d.  In  a  corn-planter  having  the  rear  main 
frame  mounted  on  supporting  wheels,  and  the 
front  runner-frame  hinged  or  pivoted  to  the 
main  frame,  a  foot-trecSUe  for  aerating  or  de- 
preeeing  the  runner-frame,  in  combination  with 
a  hand  lock-lever,  the  foot-treadle  and  hand-lever 
adapted  to  he  ueed  in  cor^unction  for  forcing 
and  locking  the  runners  into  the  ground  or  lift- 
ing and  locking  them  out  of  the  ground,  eubetan- 
Ually  as  herein  set  forth, 

'*  8.  In  a  corn-planter  having  the  rear  main 
frame  mounted  on  sui}porting  wheels,  and  the 
front  runner^frame  hin^  or  pivoted  to  the 
main  frame,  a  foot-treadle  for  devoting  or  de- 
pressing the  runner-frame,  %n  combination  toith 
a  hand-lever  rigidly  connected  therewith,  that 
either  hand-lever  or  treadle  may  he  used  for 
forcing  the  runners  into  the  ground  or  lifting 
them  out  of  the  ground,  substantially  as  herein 
set  forth. 

'^4.  The  combination,  in  a  corn-planter  hav- 
tbe  rear  main  frame  mounted  on  supporting 
wheels,  and  a  front  runner-frame  hinged  or 
pivoted  to  the  mahi  frame,  of  a  foot-treadle  for 
elevating  the  runner-frame,  and  a  hand-leverfor 
elevating  or  depressing  the  same,  both  arranged 
to  move  simvltaneoudy  when  either  is  acted  upon 
by  an  operator.** 

It  thus  appears  that  while  the  claims,  both 
of  the  original  patent  and  of  the  reissue,  relate 
to  a  corn-planter  having  the  rear  main  frame 
mounted  on  supporting  wheels,  and  the  front 
runner-frame  hinged  or  pivoted  to  the  main 
frame,  the  difference  between  them  is  this: 

The  claim  in  the  original  patent  is  limited  to 
it  lever  having  its  front  end  slotted,  and  con- 
Doeted  with  the  runner-frame  by  a  bolt  passinff 
through  the  slot,  in  combination  with  a  shaU 
Joumaled  at  one  end  to  the  main  frame  and  at 
the  other  to  the  seatstandard,  and  with  a  lift- 
ing hand-lever  rigidly  attached  to  that  shaft, 
for  elevating,  depresnng  and  controlling  the 
runner-frame. 

In  the  reissue,  on  the  contrary,  the  first  and 
fourth  claims  undertake  to  cover  any  form  of 
foot-lever  or  treadle  and  hand  lever  used  in 
combination  for  the  purpose  of  elevating  or  de- 
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pressing  the  runners;  the  second  claim  differs 
only  in  being  restricted  to  a  hand  lock-lever 
used  in  connection  with  the  foot-lever;  and  the 
third  claim,  in  requiring  the  two  levers  to  be 
rigidly  connected. 

In  the  Kelly  machine,  patented  September 
14, 1875,  and  in  public  use  before  the  plaintiff's 
invention,  a  foot-lever  and  hand-lever  had  been 
used  in  combination,  rigidly  connected  to- 
gether (certainly  quite  as  much  so  as  in  the  de- 
fendant's machine),  and  with  a  lock  on  the 
hand-lever. 

The  only  feature  of  the  plaintiff's  machine 
which  can  possibly  be  considered  as  new  is  a 
slotted  lever  connected  with  the  runner-frame 
by  a  bolt,  and  the  hand-lever  mounted  upon  a 
shaft  joumaled  at  one  end  to  the  main  frame 
and  at  the  other  end  to  the  seat-standard,  there- 
by facilitating  the  depressing  of  the  runners  by 
a  single  movement.  The  claim  in  the  original 
pateiTt  is  limited  to  a  mechanism  containing 
that  feature,  which  is  not  found  in  the  defend- 
ant's machine.  The  enlargement  of  the  claims 
in  the  reissue,  so  as  to  embrace  machines  not 
containing  that  feature,  is  void,  under  the  rules 
establish^  by  recent  decisions  of  this  court, 
too  numerous  and  familiar  to  require  citation. 

Decree  afflrmed. 


HARRIET  A.  PURDY,  Admrx.  of  William 
A.  PuRDT,  Plff.  in  Err., 

V. 

THE  TOWN  OP  LANSING. 

(See  &  C.  Reporter's  ed.  667-660.) 

Town  bonds,  when  invalid. 

Town  bonds.  Issued  under  the  New  York  Act  of 
1871  in  re^rd  to  the  New  York  and  Oswego  Midland 
Bailroad  Oomnany,  without  any  previous  action  of 
the  company  designating  all  the  counties  through 
which  would  pass  the  road  authorized  by  such  Act 
of  1871  to  be  constructed,  are  issued  without  author- 
ity of  law,  and  cannot  be  the  foundation  of  a  Judg- 
ment against  the  town. 

[No.  96J 
Argued  Nov.  SS,ge,  1888.  Deeided  Dec.  10, 1888. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York,  to  review  a  judgment  in  favor  of  the 
town,  in  an  action  upon  town  bonds.  Ajjhnned. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  R.  Cox,  for  plaintiff  in  error: 

Whether  the  statutory  prerequisites  had  all 
been  complied  with,  the  railroad  commissioners 
were  charged  with  the  duty  of  deciding;  and 
their  issuing  these  bonds  was,  to  the  purchaser, 
the  strongest  passible  affirmation  of  compliance 
with  all  the  statutory  requirements,  and  the 
purchaser  had  the  right  to  rely  upon  it. 

Dodge  Oo.  v.  Chandler,  96  U.  8. 205  (24:e25); 
San  Antonio  v.  Mehaffy,  96  U.  8.  814  (24: 817>: 
Davis  V.  Brown,  94  U.  8. 427  (24:  206);  MarshaU 
Co.  V.  Sclienck,  72  U.  8.  5  Wall.  772  (18: 556); 
San  Antonio  v.  Lane,  82  Tex.  405;  Henry  Co. 
V.  Nicolay,  95  U.  8.  619  (24: 894). 

The  town  is  not  at  liberty  to  deny  it»  m 
against  a  good  faitbpurchaser. 

Grand  ChuU  v.  Winega/r,  82  U.  8. 15  Wall 
355  (21: 170);  Knox  Co.  v.  Aepinwall,  62  U.  S. 
21  How.  589  (16: 208);  Mercer  Co.  v.  Haekett,  68^ 
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U.  8. 1  Wall.  88  (17: 548);  Veniee  t.  Murdoch.  92 
U.  8. 494  (28: 588);  Davenport  v.  U,  8,,  Lord,  76 
U.  8. 9  WaU.  414  (19:  ICmi  MerchanU  Nat,  Bank 
y.  State  Nat.  Bank,  77  U.  8. 10  Wall  644  (19: 
1018). 

Whether  or  nfot  any  of  the  conditions  prece- 
dent of  fact  were  complied  with,  he  was  not 
bound  to  inquire. 

Marev  v.  Oetoego,  92  U.  8. 642  (28: 750). 

The  bonds  and  the  indorsement  represent 
compliance  with  all  precedent  conditions  and 
preliminary  requirements  of  the  statutes. 

Oregon  ▼.  Jennings,  119  U.  8.  75  (80: 825); 
BoberU  v.  Bolles,  101  tf.  8. 119  (25: 880);  Caihoun 
Co.  Y.  Qalbraith,  99  U.  8.  214  (25: 410);  Wilson 
V.  Salamanca,  99  U.  8. 499  (25: 880);  Warren  Co. 
T.  Marev,  97  U.  8.  96(24: 977);  Eaekett  ▼.  Otta- 
v>a,99  U.  8. 86  (25: 868); Cb^bma v. Eaves,  92 U. 
8. 484  (28: 579);  Diwon  Go.  ▼.  Field,  111  U.  8. 
95  (28:864). 

If  the  previous  location  of  the  railroad 
through  or  near  the  Town  of  Lansing  is  to  be 
regarded  as  one  of  these  conditions  precedent, 
the  purchaser  had  the  right  to  presume  that  it 
ivras  done. 

Marion  Co,  ▼.  0Zarl;,94  (J.  8.287(24:62). 

The  proposing  purchaser  of  the  bonds  cannot 
be  charged  with  any  knowledge  of  errors  of 
assessors,  their  affidavit  being  full  and  correct. 

OntaHo  V.  E%a,  99  N.  Y.  829;  Knox  Co.  v. 
AM)inwaU,  62  U.  8. 21  How.  589  (16: 208):  Bi$^ 
sell  V.  JeffersonviUe,  65  IT.  8. 24  How.  299  (16: 
671);  Moran  v.  Miemi  Co.  67  U.  8. 2  Black,  T» 
(17: 842);  Qelpcke  v.  Dulntque,  68  IT.  a  1  WalL 
208J17: 524):  lAmde  v.  Winnebago  Co.  88  U.  8. 
16  Wall.  6  (21: 272);  Kenicott  v.  Wayne  Co.  88 
U.  8. 16  WaU.  452  (21: 819). 

The  locating  of  this  branch  railroad  through 
or  near  this  town,  and  alao  140  miles  beyond 
it  to  Buffalo,  was  not,  by  the  Act  of  April  6, 
1871,  intiended  to  be  a  condition  precedent  to 
subscribing  for  the  stock,  or  issuing  the  bonds. 

James  v.  MilvHsukee,  88  U.  8.  16  Wall.  160 
(21:267);  Phelps  v.  Lev)iskm,16  Blatchf.  148; 
/Smith  V.  7ates,16  Blatchf.  92;  Callaway  Co.  v. 
Foster,  98  U.  8.  574  (28: 918). 

A  condition  precedent  must  be  always  plain 
and  explicit,  and  is  not  to  be  extracted  from 
vague  and  doubtful  wcMxis. 

8  Coke,  90;  8hep.  Touch.  184;  Clinton  v. 
Mope  Ins,  Co.  45  N.  T.  464;  Woods  v.  Lawrence 
Co,  66  U.  8.  1  Black,  886  (17: 122);  Addison, 
Cont  186;  Pars.  Ck>nt.  526;  1  Story,  Cont.  g§  40- 
50. 

The  varied  forms  of  expression  in  the  many 
different  town  bonding  Acts,  contemplating 
proposed  use  of  projected  railroads,  all  mean  the 
same  thing,  viz. :  "Along  the  route;"  P&mpton 
Y.  Cooper  Union AOl  U.  8. 196  (25: 808);  Enfeld 
T.  Jordan.  119  U.  8.  695  (80:  529);  '*8ituated 
•long  the  route;"  PA^^Iwv.  Lewiston,  15BUitchf. 
184;  "Any  part  of  the  route  of  said  railroad 
may  be;"  Callaway  Co.  v.  Foster,  98  U.  8.  567 
(28:  911);  "Through  which  the  railroad  may 
pass;"  Woods  V.  Lawrence  Co.  66  U.  8. 1  Black, 
886  (17: 122);  CaUaway  Co.  v.  FMter,  supra;  U. 
8.  V.  CoUier,  8  Blatchf.  825. 

In  the  construction  of  a  statute,  the  court 
will  look  to  other  statutes  in  pmri  materia. 

Dwar.  8tot.  189;  Be  Boekester  Water  Comrs. 
66  N.  Y.  418;  Bogers  v.  Bradthaw,^  Johns.  744; 
McCartee  v.  Orphan  Asylum  Society,  9  Cow. 
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507;  Beaf&rd  v.  Knight,  16  Barb.  642;  1  Rent, 
Ck>m.  488;  Ailesburv  v.  Pattison,  1  Dong.  27. 

Why,  thien,  should  we  look  for  such  a  con- 
dition precedent  in  the  vague  expression  "may 
be  located." 

Smith  V.  Yates,  16  Blatchf.  89, 92. 

In  KirkbridB  v.  LafayetU  Co.  108  U.  8. 208 
(27: 705),  the  constru^on  put  upon  the  statute 
at  the  time  tiie  bonds  were  voted  and  issued,  by 
those  interested  in  executing  its  provisions,  was 
clearly  recognized  by  this  court 

8ee  also  Qrem  Co.  v.  Conness,  109  XT.  8.  106 
(27: 872);  Douglass  v.  Pike  Co.  101 U.  8.  687  (25: 
971). 

As  to  newly  discovered  construction  of  stst- 
utes  see* 

Mercer  Co.  v.  Eaekett,  68  U.  8. 1  Wall.  94  (17: 
549);  BouH>on  Co.  v.  Block,  99  U  8.  699  (25: 
495);  Venice  v.  Murdock,  92  U.  8.  497  (28: 588); 
Thompson  v.  Perrine,  108  U.  8.  806  (26: 612); 
Etn'ton  V.  Thompson,  71  N.  Y.  518. 

Messrs.  Francis  Kenuui  and  H«  V.  How* 
landy  for  defendant  in  error: 

The  towhs  had  no  power  to  aid  in  the  con* 
struction  of  any  railroad,  unless  expressly  em- 
powered to  do  so  by  a  statute  of  the  8tate;  and 
tiie  burden  of  proving  its  existence  rests  upon 
Hie  party  claiming  by  virtue  of  its  exercise. 

1  RS.  N.  Y. 6tb ed. 820, §§  1. 2;  Mcaure  v. 
Oxford,  94  U.  8.  429  (24:129);  E.  Oakland  v. 
Skinner,  94  U.  8. 255,  258  (24: 125,  126);  8,  Ot- 
tawa  V.  Perkins,  94  U.  8.  261,  262  (24:  155); 
WeOsY.  P^ntotoe  Co.  102 U.  8.  625, 680  (26: 122» 
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No  power  was  oonf erred  by  tiiis  Law  of  1871 
upon  tne  Town  of  Lansing  to  issue  bonds  in 
Aeaidof  Uie  oonstruction  of  this  extension, 
unless  and  untfl  the  board  of  directors  of  the 
company  had  fixed  the  termini  of  the  extensioa 
and  located  the  same  between  such  termini. 

MeUen  v.  Laneing,  19  Blatchf.  512;  A  C.  20 
Bhitchf .  278;  Thomas  v.  Lansing,  21  Blatchf. 
119;- People  V.  Morgan,  55  N.  Y.  587, 591. 

The  plaintiff  was  not  entitled  to  recover  on 
any  theory  ttiat  he  was  a  bona  fids  holder  of 
bonds. 

Where  a  municipality  issues  its  bonds  with- 
out any  authority  to  do  so  thev  are  void  in  thei 
hands  of  a  b«ma  fids  holder  for  value  parted 
with;  the  authority  to  contract  must  exist  before 
any  protection  to  an  innocent  purchaser  can  be 
successfully  claimed. 

Marsh  V.  FuUon  Co.  Tl  U.  8. 10  WalL  676, 
682  (19: 1040,  1042);  E.  Oakland  v.  Skinner, 
8  Ottawa  v.  Perkins,  MeClure  v.  Oxford,  and 
Wells  V.  Pontotoc  Co.  supra;  Eayes  v.  EoUy 
Springs.  114  U.  8. 120-126  (29:81-88). 

The  town  was  not  estopped  from  alleging 
want  of  power  to  issue  the  bonds  by  anything  - 
recited  in  the  bonds,  or  by  the  payment  by  the 
'town  officers  and  commissioners  of  two  or  three 
semi-annual  installments  of  interest.  Where 
the  town  has  no  legal  power  to  issue  obligations,  - 
its  officers  cannot,  by  their  acts,  render  them 
valid. 

Dixon  Co.  V.  Field,  111  U.S.  88  (28: 860). 

Mr.  Justice  Harlan  delivered  the  opinion   [558] 
of  the  court: 

This  is  an  action  upon  certain  bonds,  with 
interest  coupons  attached,  issued  in  the  name 
of  the  Town  of  Lansing,  in  the  County  of 
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Tompkios,  New  York,  to  the  New  York  aod 
Oswego  Midland  Railroad  Company,  a  corpora- 
tion created  by  the  laws  of  that  State.  The 
parties  consenting  thereto  in  writing,  the  case 
was  tried  by  the  court  without  a  jury,  and  upon 
the  special  facts  found  there  was  a  judgment 
for  the  town. 

The  correctness  of  that  Judgment  depends 
upon  the  construction  to  be  given  to  the  Act  of 
the  Legislature  of  New  York,  approved  April, 
5, 1871,  entitled  "An  Act  to  Authorize  the  New 
York  and  Oswego  Midland  Railroad  Company 
to  Extend  its  Road,  and  to  Facilitate  the  Con- 
■trucUon  Thereof."  Laws  of  N.  Y.  1871,  Vol. 
1,  p.  S86,  chap.  29a  By  the  first  section  of 
that  Act  it  is  provided:  "The  New  York  and 
Oswego  Midland  Railroad  Company  are  here- 
by auUiorized  and  empowered  to  extend  and 
oonstmct  their  railroad  from  the  Citv  of  Au- 
bam,  or  from  any  point  on  said  road  easterly 
or  southerly  from  said  dty,  ux>on  such  route 
and  location  and  through  such  counties  as  the 
board  of  directors  of  said  company  shall  deem 
most  feasible  and  favorable  for  tne  construc- 
tion of  said  railroad,  to  any  point  on  Lake  Erie 
or  the  Niagara  River."  After  giving  authority. 
to  the  company  to  locate,  extend  and  construct 
certain  brancn  roads,  the  section  continues: 
"And  any  town,  villafe,  or  city  in  any  countjr, 
through  or  near  which  said  railroad  or  its 
brandBes  may  be  located,  except  such  counties, 
towns  or  dues  as  are  excepted  from  the  pro- 
visions of  the  general  bonding  law,  may  aid 
or  facilitate  the  construction  of  the  said  New 
York  and  Oswego  Midland  RailrcMul  and  its 
branches  and  extensions,  by  the  issue  and  sale 
of  its  bonds  in  the  manner  provide  for  in  the 
Act  entitled  'An  Act  to  Facilitate  the  Construc- 
tion of  the  New  York  and  Oswego  Midland 
Railroad,  and  to  Authorize  Towns  to  Subscribe 
to  the  Capital  Stock  Thereof,'  passed  April  fifth, 
eighteen  hundred  and  dzty-six,  and  the  Acts 
amendatory  of  and  supplementary  thereto." 

In  MeUen  v.  Lannng,  20  Blatehf .  278.  286, 
[559]  involving  substantially  the  same  questions  as 
are  here  presented,  and  in  which  case  it  became 
necessaiT  to  interpret  the  above  statute,  it  was 
said:  "  Moreover,  there  is  an  inherent  defect, 
in  the  fact  that  the  company  never,  by  any  ac- 
tion of  its  directors,!or  otherwise,  designated  all 
the  counties  through  which  the  tomL  was  to 
pass.  Under  the  Act  of  1871,  the  whole  ex- 
tension or  branch  must  be  located  before  the 
bonds  of  any  town  can  be  issued.  It  is  not 
enough  that  a  location  be  made  through  a  par- 
ticular county.  So  that  even  though  the  maps 
filed  could  be  regarded  as  a  location  of  so  much 
of  the  western  extension  as  was  to  pass  through 
Tompkins  County,  there  would  be  no  author- 
ity for  issuing  the  bonds  unto  the  whole  ex- 
tauAon  or  branch  should  be  located.  The 
board  of  directors  must,  in  some  way,  adopt  an 
enfire  route  as  feasible  and  favorable  before  the 
town  bonds  can  be  issued.  This  seems  to  have 
been  the  view  of  the  Court  of  Appeals  of  New 
York  in  People  v.  Marg<^n,  66  N.  Y.  687.- 
These  views  were  in  accordance  with  the  pre- 
vious decision  by  the  same  court  in  Mdlen  v. 
Laming,  19  Blatehf.  612,  and  were  reaffirmed 
in  Thomas  y.  Lannng,  21  Blatehf.  119. 

We  are  of  opinion  that  this  construction  of 
the  statute  is  the  proper  one.  The  reasons 
therefor  are  fully  stated  in  the  cases  above 
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cited,  and,  as  they  are  entirely  satisfactory,  no 
good  purpose  would  be  subserved  by  enlarging 
upon  them  in  this  opinion.  As  the  tionds  in  suH 
were  issued  without  any  previous  action  of  the 
company  designatinff  all  the  counties  through 
which  would  pass  the  road  authorized  l:^  the 
Act  of  1871  to  be  constructed,  they  must  be 
held  to  have  been  issued  without  authority  of 
law,  and  cannot,  therefore,  be  tiie  foundation 
of  ajudgment  acainst  the  town. 
Tm  judgment  Mow  U  qfflrmod. 


TRUSTEES    OP    DUBLIN   TOWNSHIP,       [510] 
MERCER  CO.,  OHIO,  Piffa.  in  Err., 

THE  MILPORD  PIVB  CENT  SAYINaS 
INSTITUTION, 

(Bee  8.  a  Beporter^s  ed.  SlO-Ali.) 

Omiifieate  ef  difuion  of  opinion — what  ques- 
Horn  maif  be  certified. 

This  ooort  cannot  take  jurlsdtotlon  of  a  case, 
upon  oertifloato  of  division  of  opinion,  where,  be- 
sides the  manifest  attempt  to  refer  to  this  court  for 
decsision  suhstantially  the  whole  case  by  the  device 
of  splitting  it  up  into  several  questions,  neither  of 
the  questions  oertiAed  presents  a  distinct  point  or 
proposition  of  law,  dearly  and  precisely  steted. 

[No.  048.] 
Submitted  No9. 19, 1888.   Decided  Dee.  10, 1888. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio, 
to  review  a  Judgment  for  plaintiff  Upon  cou- 
pons of  bonds,  issued  in  aid  of  a  railroad,  upon 
certificate  of  division  of  opinion. 
On  motion  to  dismiss.    Granted. 

Statement  by  Mr.  JutHee  Gray: 

The  original  action  was  brought  by  the  MO- 
ford  Pive  Cent  Savings  Institution,  a  New 
Hampshire  Corporation,  against  the  Trustees  [611] 
of  Dublin  Township,  Mercer  County,  Ohio, 
upon  coupons  attached  to  bonds  issued  by  the 
defendanta  to  aid  in  the  construction  of  a  rail- 
road»  under  the  Statute  of  Ohio  of  April  10, 
1880.    77  Ohio  Laws,  1«6. 

Each  count  of  the  petition  set  forth  at  leoffth 
provisions  of  that  statute,  and  the  facts  relied 
on  as  constituting  the  cause  of  action,  and 
alleged  that  the  statute  was  not  in  oonflict  with 
the  Constitution  of  Ohio,  as  bad  been  deter- 
mined by  the  supreme  court  of  the  State  in 
WdUcer  v.  Oindnnati,  21  Ohio  St.  14. 

The  answer,  occupying  six  closely  printed 
pages  of  the  record,  set  up  seven  defenses  to 
the  acUon,  the  nature  of  four  of  which,  con- 
stituting the  ereater  part  of  the  answer,  is  indi- 
d^ed  by  the  following  abstract: 

The  third  defense  asserted  that  the  statute 
was  in  conflict  with  the  Constitution  of  the 
State,  set  forth  at  length  a  number  of  facts  and 
reasons  supposed  to  bear  upon  that  point, 
alleged  that  the  Supreme  Court  of  Ohio,  by  a 
uniform  series  of  decisions,  had  held  this  and 
similar  statutes  to  be  in  violation  of  the  Con* 
stitudon  of  the  State  and  void,  and  denied  that 
this  case  was  similar  to  that  of  Walker  v.  Cin- 
cinnati, mentioned  in  the  petition. 

The  fourth  defense  was  that  one  Counter- 
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man  and  one  Eeitb,  two,  in  behalf  of  all,  tax- 
payers of  the  county  brought  suit  in  a  court  of 
the  county  against  these  defendants  and  the 
county  auditor  and  treasurer,  to  restrain  the 
levy  and  collection  of  taxes  to  pay  the  bonds» 
because  of  the  unconstitutionality  of  the  stat- 
ute; that  the  suit  was  defended  upon  its  merits 
and  resulted  in  a  decree  for  a  perpetual  injunc- 
tion; and  that  the  case  was  reported  in  ^  Ohio 
St  515.  A  copy  of  the  record  in  that  case  was 
filed  with  and  referred  to  as  part  of  the  answer 
in  the  present  case,  occupying  eleyen  pages  of 
this  record. 

The  fifth  defense  was  that  the  present  plaint- 
iff, as  relator,  filed  a  petition  in  a  court  of  the 
county  against  these  defendants  and  the  county 
auditor  for  a  mandamus  to  compel  the  levy  and 
assessment  of  a  tax  to  pay  the  bonds,  and 
obtained  an  alternative  writ  of  mandamus,  and 
the  defendants  filed  an  answer  setting  up  the 
112]  unconstitutionaliiy  of  the  statute,  to  which  the 
plaintiif  demurred,  and  thereupon  judgment 
was  entered,  holding  the  answer  valid  and  dis- 
roisslDg  the  petition,  which  was  still  unreversed 
and  in  full  force.  A  copy  of  the  record  of  that 
case,  occupying  six  pages,  was  referred  to  and 
made  part  of  the  answer  in  the  present  case. 

The  seventh  defense,  ''reiterating  and  re- 
averring  all  the  allegations  of  said  third  defense, 
as  if  again  here  rewritten,"  set  out  the  provis- 
ion of  article  8,  section  6,  of  the  Constitution 
of  Ohio,  by  which  "the  General  Assembly 
shall  never  authorize  any  county,  city,  town  or 
township,  by  a  vote  of  its  citizens  or  otherwise, 
to  become  a  stockholder  in  an^  joint  stock 
company,  corporation  or  association  whatever, 
or  to  raise  money  for,  or  loan  its  credit  to  or  in 
aid  of  any  such  company,  corporation  or  asso- 
ciation; **  and,  after  stating  other  facts  and  rea- 
sons supposed  to  bear  upon  the  question, 
alleged  "  that  it  was  well  known  and  under- 
stood by  all  people,  Uicludin^  the  plaintiff, 
who  gave  the  matter  any  consideration  what- 
ever, that  the  Act  in  question  was  intended  as 
an  evasion  of  the  provisions  of  the  Constitution 
aforesaid;"  and  *'that  the  Act  in  question  and 
the  scheme  therein  contemplated,  together  with 
the  concurrent  legislation  in  reference  to  the 
same  prelected  rallwav,  was  similar  to  that 
which  had  been  decreea  by  the  Supreme  Court 
of  the  State  of  Ohio  to  be  in  plain  violation  of 
the  Constitution  of  the  State  of  Ohio,  in  the 
case  of  Taylor  v.  liosa  County,  28  Ohio  St.  22." 

The  plaintiff  demurred  to  each  of  these 
grounds  of  defense,  for  the  reason  that  it  did 
not  state  facts  sufi&cient  to  constitute  a  defense 
to  the  action. 

Upon  argument  before  the  Circuit  Judge  and 
the  District  Judge,  the  court,  in  accordance 
with  the  opinion  of  the  Circuit  Judge,  sus- 
tained the  aemurrers,  and,  the  defendants  not 
wishing  to  answer  further,  gave  judgment  for 
the  plaintiff  in  the  sum  of  $8,819.15,  and  the 
Judges  certified  a  division  of  opinion  upon  the 
foUowing  questions  of  law: 

"First.    Whether  the  said  answer  showed 
that  the  law  under  which  the  bonds  sued  upon 
were  issued  was  in  confiict  with  the  Constitu- 
tionof  the  State  of  Ohio  and  therefore  void. 
13]  "Second.   Whether,  if  said  legislation  is  In 

confiict  with  the  Constitution  of  the  State  of 
Ohio,  there  had  been  such  decision  of  the  state 
courts  prior  to  its  passage  and  to  the  sale  or 
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negotiation  of  the  bonds  alleged  in  the  petition, 
that  such  and  similar  legislation  was  constitu- 
tional and  valid,  as  entitles  the  plaintiff  to 
recover  under  the  decisions  of  the  federal 
courts,  notwithstanding  the  Act  In  question 
had  been  declared  to  be  unconstitutionflu  by  the 
court  of  last  resort  in  the  State  of  Ohio  after 
said  bonds  were  sold. 

"Third.  Whether  the  former  suits,  actions 
and  proceeding  in  the  state  courts,  or  any  of 
them,  allejged  m  said  answer,  were  and  are  such 
adjudication  of  the  questions  involved  in  this 
action  as  amounts  to  a  bar  to  the  plaintiff's 
right  to  recover  herein." 

The  defendants  sued  out  a  writ  of  error, 
which  the  plaintiff  now  moved  to  dismiss  for 
insufficiency  of  the  certificate  to  give  this  court 
jurisdiction. 

Messrs,  Oliver  J.  Bailey»  James  R. 
Sedffwick,  S.  E.  Brown  and  J.  C.  Lee, 

for  defendant  in  error,  in  support  of  motion 
to  dismiss: 

To  pass  upon  the  propositions  presented  is  to 
determine  the  entire  case. 

Jewea  V.  Knight,  128  U.  8.  426  (81:  190); 
Waterville  v.  Van  Slvke,  116  U.  8. 699  (29:  772); 
Col.  A.  8.  Paving  Co.  v.  ifo/ttor,  113  U.  S.  609 
(28: 1106). 

The  whole  case  cannot  be  broken  up  into 
points,  as  is  attempted  here,  and  sent  up  to  this 
court  upon  a  certincate  of  difference  of  opinion. 

WeetK  V.  Nev>  Eng.  8,  Mortg,  Co.  106  U.  S. 
605  (27:  99);  U,  5.  V.  BaOey,  84  U.  S.  9  Pet. 
267  (9:  124);  Nemiith  ▼.  SJUldon,  47  U.  8.  6 
How.  41  (12:  885). 

This  court  will  refuse  jurisdiction  when  it  \b 
obvious  that  the  case  was  certified  pro  forma. 

Webster  v.  Cooper,  51  U.  S.  10  How.  54  (18: 
825);  Colo.  Cent.  R  Co.  v.  WMU,  101  U.  8.  98 
(25:86(5. 

Mr.  aohn  H.  Doyle*  for  plaintiffs  In  error, 
in  opposition: 

Even  if  any  of  these  questions  are  bad,  if  one 
of  them  is  sufficiently  certified  it  gives  the 
court  jurisdiction. 

State  Bank  v.  St.  Louis  Bail  Fastening  Co. 
122  U.  S.  21-28  (30: 1121):  Enfield  v.  Jordan, 
119  U.  S.  680  (80:  528);  U.S.  v. Sorthtcay,  120 
U.  8.  827  (80:  664). 

Mr.  Justice  Qvmy  delivered  the  opinion  of 
the  court: 

By  the  rules  often  laid  down  In  former  cases 
and  restated  at  the  last  term  in  JetoeU  v.  Knight, 
128  U.  S.  426  rSl:  190],  and  at  the  present 
term  in  F^re  Ins.  Asso.  v.  Wiekham,  ante,  508, 
this  court  cannot  take  jurisdiction  of  this  case 
because,  besides  the  manifest  attempt  to  refer 
to  this  court  for  decision  substantially  the 
whole  case,  by  the  device  of  splitting  it  up  into 
several  questions,  neither  of  the  questions  cer- 
tified presents  a  distinct  point  or  proposition 
of  law  clearly  and  precisely  stated,  but  each 
requires  this  court  to  find  out  for  itself  the 
point  infended  to  be  presented,  by  searching 
through  the  allegations  of  the  answer  and  the 

S revisions  of  the  statute  relied  on  by  the  plaint- 
f,  and  by  also  examining  either  the  whole  [514] 
Constitution  of  the  State,  or  else  reports  or 
records  of  decisions  of  its  cotirts,  referred  to  in 
the  answer  and  made  part  thereof. 
The  certificate  is  even  more  irregular  and 
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iD8ufl9cieDt  than  one  undertaking  to  present  the 
question,  arising  on  demurrer  or  otherwise, 
whether  an  iodictment  or  a  count  therein  sets 
forth  any  offense  which  this  court  has  con- 
stantly held  not  to  be  a  proper  subject  of  a  cer- 
tificate of  division  of  opinion.  U,  8,  v.  Briggs, 
46  U.  8.  5  How.  208  [12: 119];  U.  8.  v.  North- 
««n^  120  U.  8.  827  [90:  6641. 

Writ  of  error  dismissed  for  want  of  juris- 
diction. 


[598]  OOODTEAR'S  INDIA.  RUBBER  GLOVE 
MANUFACTURING  COMPANY  et  al.. 
AppU,, 

THE  GOODYEAR  RUBBER  COMPANY. 

(See  S.  0.  Beporter*B  ed.  «»-a04.) 

THdemark—Ooodtfear  Rubber  Company— name 
descriptive  cf  good*  —  not  proper  as  trade- 
mark. 

1.  The  name  of  Goodyear  Rubber  Company  is  not 
one  capable  of  ezolusive  appropriation. 

2.  Names  which  are  desortptlTe  of  a  class  of  goods 
cannot  be  adopted  as  trademarks,  and  be  thereby 
appropriated  to  the  exclusive  right  of  anyone. 
The  addition  of  the  word  *'  company**  to  the  name 
does  not  create  any  ezduslTe  nght  to  the  use  of 
each  name.  ^     ^    .     .^ 

8.  The  trademark  must,  either  by  itself  or  by  as- 
sociation, point  distinctively  to  the  origin  or  own- 
ership of  the  article  to  which  it  is  applied. 

4.  The  designation"*  Goodyear  RuDoerOompany** 
not  being  subject  to  ezdusiye  appropriation,  any 
use  of  terms  of  similar  import,  or  any  abbreviation 
of  them,  must  be  alike  fl^eto  all  persons. 

[No.  49.] 
Argtied  Oct.  30, 31, 1888,  Decided  Dec,  10, 1888. 

APPEAL  from  a  decree  of  the  Circuit  Coiirt 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  perpetually  enjoining  de- 
fendants from  usinff  the  name  of  Goodyear's 
Rubber  Manufacturmg  Company,  or  the  name 
of  Goodyear  Rubber  Company,  or  any  abbre- 
Tiation  thereof,  in  their  business.    Reversed. 

Reported  below,  22  Blatchf.  421. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederic  H.  Betts,  Samuel  R. 
Beits  and  J.  E.  Hindon  Hyde*  for  appel- 
lants: 

The  name  Goodyear  Rubber  Company  is  not 
a  trademark. 

Schneider  v.  WiUiams,  44  OfP.  Gaz.  1400. 

In  a  trademark  suit,  relief  is  granted  against 
conduct  which  satisfies  the  court  that  a  defend- 
ant has  represented  to  the  public  that  he  is 
tbe  plaintiff  and  that  his  goods  are  thoae  of 
plaintiff. 

McLean  v.  Fleming,  96  U.  S.  245  (24: 828); 

.  Avery  v.  Meikle,  27  Oflf.  Gaz.  1027;  Sawyer  v. 

Horn,  1  Fed.  Rep.  24;  Savtyer  Crystal  Blue  Co, 

T,  Hubbard,  82  Fed.  Rep.  388;  Moxie  Nerve 

Food  Co.  V  Baumbach,  Id.  205. 

Mere  general  allegaUons  of  fraud  amount  to 
nothing. 

SUamsY.  Page,  48 U.  S.  7How.  819(12:928); 
Beaubien  y.  Beaubien,  64  U.  S.  28  How.  190 
<16: 484). 

The  name  €k>odyear  Rubber  Company  is  a 
purely  descriptiye  name,  and  as  such  is  incapa- 
ole  01  ezclusiye  appropriation. 
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Singer  Mfg.  Co,  y.  Stanage,  6  Fed.  Rep.  279; 


banks  y,  Jacobus,  14  Blatchf.   887;   Oally  y. 


Coifs  Pat.  Fire-Arms  Mfg.  Co,  80  Fed.  Rep. 
118:  LoriOard  y.  Pnde,  28  Fed.  Rep.  484;  Del. 
d  H.  Canal  Co.  y.  Clark,  80  U.  S.  18  WaU.  811 
(20:  581). 

The  defendant  and  not  the  complainant  is 
entitled  to  any  relief  that  can  be  giyen. 

Clement  y.  Maddick,  5  Jur.  N.  S.  592;  Mat- 
sell  V.  Flanagan,  2  Abb.  Pr.  N.  S.  459;  Ameri- 
can Grocer  Pub.  Asso.  y.-  Orocer  Pub.  Co.  25 
Hun,  898. 

A  corporation  may  he  shown  by  several 
names. 

Conro  y.  Port  Henry  Iron  Co.  12  Barb.  27; 
Abbott,  DifiT.  Law  of  Corporations,  588;  All 
Saints  Church  y.  Lovett,  1  Hall,  191;  Dutchess 
Cotton  Mfg.  Co.  y.  Davis,  14  Johns.  238;  Dutch 
West  India  Co.  y.  Van  Moses,  1  Str.  614:  Knight 
y.  Mayor  of  Wells,  1  Ld.  Raym.  80;  Minot  y. 
Curtis,  7  Mass.  441;  South  School  DisU  y. 
Blakeslee,  18  Conn.  227. 

The  circuit  court  had  no  jurisdiction  of  this 
case. 

Sloans  Y.  Anderson,  117  U.  S.  275  (29:899); 
Ayres  y.  WiswaU,  112  U.  S.  187  (28: 693); 
Peninsular  Iron  Co.  y.  Stone,  121  U.  S.  681 
(80:10200 

Mr,  w.  W.  Blae  Farland,  for  appellee: 

The  title  to  the  name  Goodyear  Rubber  Com- 

{)any,  and  the  exclusive  right  to  its  use,  be- 
ongs  to  the  complainant. 

Newman  y.  Alvord,  51  N.  Y.  189. 

Upon  the  facts  the  decree  should  be  affirmed. 

CasweU  v.  Davis,  58  N.  Y.  228;  Ainstoorth 
y.  WalmOey,  L.  R.  1  Eq.  524;  CeUuloid  Mfg, 
Co,  y.  Cellonite  Mfa.  Co,  82  Fed.  Rep.  97;  StaU 
V.  Hutchinson^  2  ^j.  &  Corp.  Jour.  252;  Col- 
ton  V.  Thomas,  2  Brewst.  W8i  Merchant  Bka, 
Co,  y.  Merchants  Joint  Stock  bank,  26  Week. 
Rep.  847:  Singer  MacJiine  Mfrs,  y.  Wilson,  L. 
R.  8  App.  Cas.  876;  Colman  v.  Crump,  70  N. 
Y.  578;  Lee  v.  Haley,  L.  R  5  Ch.  155;  Brooklyn 
Wfiite  Lead  Co.  v.  Masury,  25  Barb.  418. 

The  court  sbould  decline  to  listen  to  the 
point  that  the  cause  was  not  removable  after 
the  long  lapse  of  time. 

French  y.  Hay,  89  U.  8.  22  Wall.  288 
(22: 854). 

If  there  was  federal  jurisdiction,  it  is  enough. 

Canal  dtJ^C,  Sts,  R  Co,  y.  Hart,  114  U.  S. 
654  (29: 226). 

A  formal  party  against  whom  no  relief  is 
asked  does  not  anect  the  Jurisdiction. 

Hatch  y.  ClUcago,  RLiP,  R,  Co.  6  Blatchf. 
105;  McBenry  v.  New  York,  P.  d  0.  R.  Co.  25 
Fed.  Rep.  65;  Woody.  2)a«w,59U.  8. 18 How. 
467  (15:460);  Harier  Ikop.  v.  Kemochan,  108 
U.  8.  562  (26: 411);  Bacon  y.  Rives,  106  U.  8. 
99  (27:69);  Removal  Cases,  100  U.  8.  457 
(25:593). 

Mr,  Justice  Field  delivered  the  opinion  of  [500] 
the  court: 

This  was  a  suit  in  equity,  brought  by  the  Good- 
year Rubber  Company,  a  corporation  created 
under  the  laws  of  New  York,  to  restrain  Good- 
year's  India  Rubber  Glove  Manufacturing 
Company,  a  comoration  created  under  the 
laws  of  Connecticut,  and  others,  defendants 
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below,  from  using  the  name  of  "  Goodyear's 
Rubber  Manufacturing  Ck)mpany/'  or  any 
equivalent  name  in  their  business,  the  bill 
aUeges  that  the  plaintiff  was  organized  as  a 
corporation  on  the  20th  of  November,  1872, 
for  the  purpose  of  manufacturing  and  dealing 
in  India  rubber  and  gutta-percha  goods,  under 
its  corporate  name,  in  the  City  of  New  York; 
that  it  engaged  in  business  in  that  city,  where 
it  has  three  large  warehouses,  with  branch 
houses  in  other  cities;  that  since  its  organiza- 
tion it  has  continually  used  its  corporate  name 
on  si^s  at  its  various  places  of  business  and 
factones,  on  its  bill  and  letter  heads,  on  its  va- 
rious articles  of  manufacture,  and  on  its  cor- 
porate seal  in  contracts  and  other  business 
transactions;  that  by  reason  thereof  it  has  be- 
come possessed  of  an  exclusive  right  and  title 
to  its  corporate  name,  which,  from  its  insep- 
arable connection  with  the  business  and  good 
will  of  the  company,  has  become  of  great 
value;  and  that  its  exclusive  use  is  essentml  to 
the  pro8{)eritv  of  the  plaintiff. 

The  bill  then  sets  forth  that  at  the  time  of 
its  organization  there  existed  a  corpohition 
carrying  on  business  in  the  City  of  New  York 
under  the  name  of  QoodyesLTB  India  Rubber 
Qlove  Manufacturing  Company,  and  dealing 
in  various  articles  of  which  India  rubber 
formed  a  component  part,  its  business  being 
similar  to  that  of  the  plaintiff;  that  prior  to 
the  organization  of  the  plaintiff  in  November, 
1872,  that  company  conducted  its  business  un- 
der its  corporate  name,  using  it  on  its  business 
signs,  on  its  letter  and  bill  heads,  on  its  seal, 
and  in  all  contracts  and  business  transactions; 
that  after  the  creation  and  organization  of  the 
[600]  plaintiff  that  Company  began  to  call  itself 
Goodvear's  Rubber  Manufacturing  Company, 
and,  for  the  purpose  of  diverting  to  itself  the 
business  and  good  will  of  the  plaintiff,  resorted 
to  various  devices  and  contrivances  having  for 
their  object  the  imitation  and  appropriation  to 
its  use  of  the  plaintiiTs  name;  and  among  these 
devices  was  the  representation  of  the  words 
"  India"  and  "  Glove,"  sometimes  in  small  le^ 
ters  and  sometimes  by  initials,  thereby  consti- 
tuting a  name  for  practical  purposes  almost 
identical  with  the  name  of  the  plaintiff,  pro- 
ducing much  loss  and  inconvenience  to  plaint- 
iff's business  by  causing  a  diversion  of  letters 
and  telegrams  addressed  to  it;  that  for  the  like 
purpose  of  taking  from  the  plaintiff  its  cus- 
tomers and  trade,  and  appropriating  its  good 
will,  that  Company,  on|or  about  the  first  of 
January,  1882,  adopted  for  its  prindpal  sign 
the  name  *'  Goodyear's  Rubber  Mfg.  Co."  over 
the  entrance  to  and  in  front  of  its  warehouses; 
and  that  these  devices  deceive  the  public  and 
divert  business  and  customers  from  the  plaint- 
iff, by  which  it  sustains,  and,  without  tne  in- 
terference of  this  court,  will  in  the  future  sus- 
tain, great  loss  and  damage. 

The  bUl  also  alleges  that  the  defendants 
Allerton  and  Vermule,  with  other  persons  un- 
known to  the  plaintiff,  pretend  to  be  a  corpo- 
ration under  the  name  of  Goodyear's  Ruboer 
Manufacturing  Company,  and  that  thev  are 
the  principal  owners  and  managers  of  the 
business  carried  on  under  the  name  of  €k>od- 
year'a  India  Rubber  Glove  Manufacturiog 
Company,  and  of  Goodyear's  Rubber  Manu- 


facturing  Company,  and  as  such  direct  and 
control  whatever  is  done  under  the  names  of 
both. 

The  several  defendants  appeared  and  filed 
answers  to  the  bill.  These  allege  in  simUar 
terms  that  the  defendant,  Gooifyear's  India 
Rubber  Glove  Manufacturing  Company,  was 
organized  as  a  Corporation  under  that  name  in 
Connecticut  in  1847,  for  the  purpose  of  manu- 
facturing India  rubber  goods,  and  in  1849 
obtained  license  for  their  manufacture  under 
patents  of  Charles  (Goodyear,  and  continued  in 
that  business  during  the  existence  of  those 
patents;  that  after  their  expiration  and  in  1865, 
and  continuously  since,  it  has  manufactuied 
and  sold  very  largely  all  kinds  and  classes  of 
India  rubber  go^,  treated  according  to  the  t^^l 
patents  of  Gkxxiyear;  that  it  has  been  for  up- 
wards of  twenty  years  the  most  prominent 
corporation  or  association  in  the  City  of  New 
York  engaged  in  the  manufacture  of  those 
goods,  and  has  become  known  to  the  trade  by 
abbreviated  and  generally  used  titles  of  "Good- 
year's  Rubber  Manufacturing  Company,"  or 
•*Ck)odyear  Rubber  Company,"  or  *The  Good- 
year's  Company,"  and  other  similar  titles  ab- 
breviated from  Its  full  corporate  name;  Uiat  the 
name  of  ^'Goodyear"  in  connection  with  the 
word  "Company,"  or  "Co.,"  or  with  similar 
brief  letters  or  words  indicating  a  company 
engaged  in  rubber  manufacturing,  has  be^  its 
distinguishing  characteristic;  that  by  adoption 
of  the  name  of  Goodyear  in  connection  with 
its  business  and  acquiescence  of  the  public 
therein,  and  general  usage,  that  Company  ac- 
quired a  valuable  right  and  interest  in  it,  and 
has  exercised  the  same  for  upwards  of  twenty 
years;  that  its  use  has  been  recognized  by  the 
plaintiff  and  its  predecessors  in  repealed  busi- 
ness transactions;  that  a  large  part  of  its  cor- 
respondence during  this  periond  has  been  under 
the  abbreviated  names  of  "Goodyear  Rubber 
Company,"  "(Joodyear's  Rubber  Manufactur- 
ing Company,"  or  "Goody ear's  Company,"  or 
other  sinular  abbreviated  title;  that  it  registered 
a  trademark  in  the  name  of  Gk)odyear's  Rubber 
Manufacturing  Company,  and  for  the  purpose 
of  protecting  it  filed  a  certificate  of  incorpora- 
tion under  that  name  in  New  York  in  March, 
1878;  and  that  its  trustees  and  managers  sutiee- 
quently  organized  as  a  Corporation  under  Uiat 
name  in  Connecticut  The  answers  also  aUege 
that  the  organizers  of  the  plaintiff  company, 
prior  to  187o,  had  done  business  only  under  the 
name  of  "Rubber  Clothing  Company,"  or  as 
F.  M,  &  W.  A.  Sheppard,  or  as  Sheppard  A 
Dudley;  that  about  January  1, 1878,  for  the 
purpose  of  injuring  the  defendant  and  appro- 
priating its  well  niown  name  and  good  wfll, 
and  semiring  its  business,  thev  organized  iht 
plainUff  under  the  name  of  the  €k>odyear 
Rubber  Company,  against  which  the  defendatit 
protested;  and  that  such  action  on  the  part  of 
tiie  plaintiff  has  caused  a  diversion  of  the  busi- 
ness of  the  defendant  and  general  interference 
with  it 

Aa  a  separate  defense  the  answers  also  set  [MS] 
forth  various  transactions  of  the  plaintiff,  which 
tended  to  show  unfair  and  inequitable  measures 
to  divert  to  itself  business  from  the  defendant, 
€k>odyear's  India  Rubber  Glove  Manufacturing 
Company,  but  it  is  not  deemed  important  to 
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rjite  tLem.  That  company  also  filed  a  cross 
bHl  to  restrain  the  conduct  of  the  plaintiff  in 
that.respect,  and  praying  that  damages  might  be 
decreed  against  it  for  its  wrongful  and  inequi- 
table acts.  Replications  havinff  been  filed  to  the 
several  answers,  proofs  were  taken,  upon  which 
the  court  below  rendered  a  decree  in  favor  of 
the  plaintiff,  perpetually  enjoining  the  defend- 
ants from  using  or  in  any  way  employing  the 
name  Goody  ears  Rubber  Manufacturing  Com- 
Company,  or  the  name  Goodyear  Rubber  Com- 
pany, or  any  abbreviation  thereof  representing 
such  intCCTal  name  in  their  business,  upon  their 
signs,  bills  of  merchandise,  receipts,  letters, 
products  of  their  manufacture,  or  otherwise; 
and  directing  that  the  cross  bill  be  dismissed. 
From  the  whole  of  that  decree  an  appeal  was 
taken  to  this  court. 

The  proofs  in  the  case  show  very  clearly  that 
Goodyear's  India  Rubber  Glove  Manufact- 
uring Company  had,  as  alleged  in  its  answer, 
been  for  many  vearsin  the  iLse  of  abbreviations 
hi  the  designation  of  its  Company,  using  some- 
times a  name  similar  to  the  c(»'porate  name  of 
the  plaintiff;  and  if  any  exclusive  right  to  the 
abbreviated  name  were  to  follow  from  its  pro- 
tracted use,  that  right  would  seem  to  belong 
to  that  Company  rather  than  to  the  plaintiff. 
Bat  the  name  of  '  'Gk>odyear  Rubber  Company" 
Is  not  one  capable  of  exclusive  appropriation. 
"Qoodyeen  Rubber"  are  terms  descriptive  of 
well  known  classes  of  goods  produced  by  the 
process  known  as  Goodyear's  invention,  mmes 
which  are  thus  descriptive  of  a  class  of  goods 
cannot  be  exclusively  appropriated  by  anyone. 
The  addition  of  the  wora  "Company"  only  in- 
dicates that  parties  have  formed  an  association 
or  partnersh^)  to  deal  in  such  goods,  either  to 
produce  or  to  sell  them.  Thus  parties  united  to 
produce  or  sell  wine,  or  to  raise  cotton  or  grain, 
might  style  themselves  Wine  Company.  (>tton 
Company,  or  Grain  Company,  but  by  such  de- 
scription they  would  in  no  respect  impair  the 
equal  right  of  others  eng^i^  in  similar  busi- 
ness to  nse  similar  designations,  for  the  obvious 
reason  that  all  persons  have  a  right  to  deal  in 
such  articles,  and  to  publish  the  fact  to  the 
world.  Names  of  such  articles  cannot  be 
adopted  as  trademarks,  and  be  thereby  appro- 
priated to  the  exclusive  right  of  any  one;  nor 
will  the  incorporation  of  a  company  in  the 
name  of  an  article  of  commerce,  without  other 
specification,  create  any  exclusive  right  to  the 
use  of  the  name. 

In  Del.  dH.  Canal  Oo,  v.  Clark,  80  U.  8. 18 
Wall.  811  [20:581],  an  attempt  was  made  to 
appropriate  the  term  "Ijackawanda"  to  coal 
brought  bv  the  canal  company  from  Lacka- 
wanna Yalley  in  Pennsylvania.  The  coal  sold 
by  the  defendant  Clark  was  a  different  kind, 
but  was  brought  from  the  same  valley,  and  he 
designated  it  also  as  Lackawanna  coal.  To 
enjoin  this  use  of  this  name  the  suit  was  brought 
The  court  held  that  geographical  names  desig- 
nating districts  of  country  could  not  be  thus 
appropriated  exclusively,  as  they  pointed  only 
to  the  place  of  production,  and  not  to  the  pro- 
ducer. "Could  such  phrases,"  said  the  court, 
"as  'Pennsylvania  wheat,*  'Kentucky  hemp,' 
'Virginia  tobacco,'  or  'Sea  Island  cotton'  be 
protected  as  trademarks;  could  anyone  prevent 
all  others  from  using  them,  or  from  selling 
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articles  produced  in  the  districts  they  describe 
under  those  appeUations,  it  would  greatly  em- 
barrass trade  and  secure  exclusive  rights  to 
individuals  in  that  which  is  the  common  right 
of  many.'*  la  reaching  this  conclusion  the 
court  considered  the  principles  upon  which  the 
owner  of  a  trademark  is  protected  in  its  use, 
and  held,  that  "The  trademark  must,  either  by 
itself  or  by  association,  point  distinctively  to 
the  origin  or  ownership  of  the  article  to  which 
it  is  applied.  The  reason  of  this  is  that  unless 
it  does,  neither  can  he  who  first  adopted  it  be 
injured  by  any  appropriation  or  imitation  of  it 
by  others,  nor  can  tiie  public  be  deceived." 
And  again:  "No  one  can  claim  protection  for 
the  exdusive  use  of  a  trademark  or  tradename 
which  would  practically  give  him  a  monopoly 
in  the  sale  of  any  gooos  other  than  those  pro- 
duced or  made  by  himself.  If  he  could,  the 
public  would  be  m  jured  rather  than  protected, 
for  competition  would  be  destroyed.  Nor  can 
a  generic  name,  or  a  name  merely  descriptive  [604 
of  an  article  of  trade,  of  its  qualities,  ingredi- 
ents, or  characteristics,  be  employed  as  a  trade-  ' 
mark  and  the  exclusive  use  of  it  be  entitled  to 
legal  protection." 

To  the  same  purport  is  the  decision  in  Amoi- 
keag  Mfg,  Co.  v.  TrainerA(ii\  U.  S.  51  [25:998]. 
There  the  court  said:  "TThe  obiect  of  the  trade- 
mark is  to  indicate,  either  by  its  own  meaning 
or  by  association,  the  origin  or  ownership  of 
the  article  to  which  it  is  applied.  If  it  did  not, 
it  would  serve  no  useful  purpose,  either  to  the 
manufacturer  or  to  the  public;  it  would  afford 
no  protection  to  either,  against  the  sale  of  a 
spurious  in  place  of  the  genuine  article."  See 
also  Amoskeag  Iffy,  Co,  v.  Spear,  2  Sandf.  599; 
Falkinburg  v.  Luey,^  Cal.  52;  Choyneki  v. 
Cohen,  39  Cal.  501;  6aggett  v.  Findlater,  L.  R. 
17  Eq.  29. 

The  designation  Goodyear  Rubber  Company 
not  being  subject  to  exclusive  appropriation, 
any  use  of  terms  of  similar  import,  or  any  ab- 
breviation of  them,  must  be  alike  free  to  all 
persons. 

The  case  at  bar  cannot  be  sustained  as  one  to 
restrain  unfair  trade.  Relief  in  such  cases  is 
granted  only  where  the  defendant,  by  his 
marks,  signs,  labels,  or  in  other  ways,  repre- 
sents to  the  public  that  the  goods  sold  by  him 
are  those  manufactured  or  produced  by  the 
plaintiff,  thus  palming  off  his  foods  for  those 
of  a  different  manufacture,  to  we  injury  of  the 
plaintiff.  McLean  v.  Fleming,  96  U.  S.  245 
[24: 8281;  Sawyer  v.  Horn,  4  Hughes,  289;  Per- 
ry V.  lYtieJUt,  6  Beav.  66;  Croft  v.  Day,  T 
Beav.  84.  There  is  no  proof  of  any  attempt 
of  the  defendant  to  represent  the  goods  manu- 
factured and  sold  by  him  as  those  manufact- 
ured and  sold  by  tne  plaintiff;  but  on  the 
contrary,  the  record  shows  a  persistent  effort 
on  its  iMLTt  to  cidl  the  attention  of  the  public  to 
its  own  manufactured  goods,  and  the  places 
where  they  are  to  be  had,  and  that  it  had  no 
connection  with  tiie  plaintiff. 

It  follows  that  iha  decree  of  the  Circuit  Court 
oitothe  original  biU  must  be  revereed  and  the 
cause  remanded,  with  instructions  to  dismiss 
that  bill,  with  costs.  No  case  was  made  out 
for  relief  to  the  plaintiff  in  the  cross  bill.  The 
costs  of  the  appeal  are  awarded  to  the  appel- 
lants. 
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[605]  ELON  A.  MARSH  et    al.,    Appts., 

V. 

NICHOLS.  SHEPARD  AND  COMPANY, 

(A  Corporation). 

(See  S.  0.  Reporter's  ed.60&-616.) 

Defects  in  letters  patents-patent  not  signed, 
or  signed  after  ex^piration  of  office— when  may 
he  shown — power  of  officer — suit  before  patent 
signed— patent  how  signed — defects  how  rem- 
edied—ttme  may  be  proved— profits— Act  of 
February  3,  18S7. 

1.  The  rule  that  a  patent  of  the  United  States,  for 
land  or  for  an  invention,  can  be  attacked  for  de- 
fects, not  apparent  on  its  fbce.  only  by  regular  pro- 
-oeedin^rs  iniBtituted  for  that  purpose,  and  is  not 
open  to  collateral  attack,  applies  only  to  those  cases 
where  the  patent  has  been  executed  and  the  au- 
thority of  the  oflBoers  to  issue  the  same  was  com- 
plete. 

2.  It  can  always  be  shown,  in  a  suit  at  law  or  in 
•equity,  that  an  mstrument  produced  in  evidence 
was  never  executed  by  the  person  whose  signature 
It  bears. 

&  So  it  may  be  shown  that  a  patent  for  an  inven- 
tion was  never  signed  bythe  officers  whose  names 
jure  attached  toit,  or  was  not  siflrned  when  they 
were  in  office,  or  at  the  time  stated. 

4.  The  power  of  an  officer  of  the  Patent  Office 
to  give  effect  to  any  of  his  acts  is  at  an  end  when  he 
.ffoes  out  of  office,  and  no  efficacy  can  be  given  to 
^em  by  antedating  the  patent,  even  though  the 
act  be  the  correction  of  a  mere  mistake  or  omission; 
If  corrected  at  all,  it  must  be  by  the  officers  In  power 
-at  the  time  of  the  correction,  who  have  succeeded 
to  bis  authority. 

6.  The  right  of  an  inventor  Is  created  by  the  pa- 
•tent;  he  has  no  exclusive  right  and  cannot  bring  a 
-auit  for  Infringement  until  he  obtains  a  patent. 

6.  A  patent  for  an  invention  must  be  signed  by 
all  the  officers  required  by  the  statute  (•  48®,  R.  8.); 
such  a  patent  issued  without  the  signature  of  the 
Secretary  of  the  Interior  is  inoperative  to  create 
4Uiy  right. 

7.  The  department  has  power  to  remedy  such  an 
omission;  but  it  must  be  remedied  by  existing  offi- 
cers of  the  department  not  by  former  officers  who 
have  gone  out  of  office:  the  signature  of  the  acting 
Secretary  of  the  Interior  at  the  time  is  sufficient. 

8.  The  time  at  which  the  execution  of  the  patent 
was  completed  by  the  signature  of  the  acting  seo- 
•retary  may  be  proved;  from  that  time  only  does 
the  instrument  operate  as  a  patent  for  the  inven- 
tion claimed. 

0.  Until  thus  signed, the  patent  is  entirely  void,  and 
no  suit  can  be  maintained  upon  It;  and  an  action 
•oommenced  before  such  signature  should  be  dis- 
missed. 

10.  An  accounting  for  profits  earned  subsequent- 
ly to  the  commencement  of  the  suit  can  be  demand- 
ed  only  where  tiie  infrinjBrement  complained  of 
took  place  before  the  suit  was  commenced  and 
continued  afterwards. 

11.  The  Act  of  Congress  of  February  8, 1887,  for 
the  relief  of  the  patentees  in  this  case,  and  vali- 
dating the  letters  patent,  had  no  retroactive  eltect. 

[No.  72.1 
Argued  Nov,  9,  1888,    Decided  Dec,  10,  1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Michigan,  dismissing  a  suit  in  equity 
for  the  infringement  of  a  patent  for  an  inven- 
tion.   Affirmed, 
Cfoss  appeal  in  the  same  case.    Dismissed, 
The  facts  are  stated  in  the  opinion. 
Mr.  R.  A.  Parker,  for  Marsh  et  aX,: 
Defendant  could  not  impeach  complainants' 
4|>atent  for  the  supposed  irregularity  in  its  sign- 
ing and  issue,  it  not  bein^   apparent  on  the 
face  thereof,  without  pleading  such  defense. 
Providence  Rubber  Co,  v.  Qoodyear,  76  U.  8. 
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9  WaU.  788  (19;566);  Qiant  Powder  Co.  t. 
Safety  Nitro  Poidder  Co,  19  Fed.  Rep.  509, 
511;  Railway  Reg.  Mfg.  Co,  v.  North  ffudson 
etc,  R,  Co,  23  Fed.  Rep.  593;  MoreJieadv. 
Jonas,  3  Wall.  Jr.  806. 

The  patent  in  question  being  regular  on  its 
face,  no  evidence  is  competent  to  show  that 
the  signatured,  seal  or  attestation  of  the  issuing 
thereof  was  irregular,  or  to  contradict  the  facta 
stated  on  its  face,  whether  pleaded  or  not. 

1  Greenl.  Ev.  275,  note;  Katanaugh  v.  Day, 

10  R.  I.  398;  Jamison  v.  Jamison,  3  Whart. 
467,  469;  Ross  v.  Mclmng,  81  U.  S.  6  Pet.  288; 
(8:400);  Bruckner  y,  Lawrence,  1  Doug.  (Mich.) 
80;  Stringer  v.  Young,  28  U.  S.  3  Pet.  320  (7: 
698);  Doughty  v.  West,  6  Blatchf.  429;  Phil,  db  T. 
R,Co,y,  Stimpson,  89 U.  8. 14  Pet.  448  (10:535); 
Eureka  C.  W.  Machine  Co,  v.  Bailey  W,  &  W. 
Machine  Co,  78  U.  S.  11  Wall.  488.  492  (20: 
209.  211);  Railway  Reg,  Mfg,  Co.  v.  Ntrrth 
Hudson  etc,  R,  Co,  23  Fed.  Rep.  593. 

The  signing  by  the  Assistant  Secretary  of 
the  Interior  in  legal  effect  was  neither  irregu- 
lar nor  invalid. 

2  Bl.  Com.  843;  V,  8,  v.  Schurz.  102  U.  8. 
878  (26:167);  WoodwoHh  v.  Ball,  1  Wood.  & 
M.  889;  Butterworth  v.  U.  8.  112  U.  8.  50 
(28:656);  Evans  v.  Jordan,  1  Brock.  252;  Bell 
v.  Eeame,  60  U.  8.  19  How.  252  (15:614); 
Wilson  V.  Rousseau,  45  U.  8.  4  How.  646  (11: 
1141);  TorkdM.  L.  R,  Co.  mnans,  58  U.  8. 
17  How.  30  (15:27). 

The  Act  of  Congress  makes  this  patent  valid 
from  its  original  date,  and  cures  all  the  irregu- 
larities. 

Blanehard  v,  Spraque,  2  Story,  170;  Evans 
V.  Eaton,  16  U.  8.  3  Wheat  454  (4:433);  Evans 
y,  Eaton,  20  U.  S.  7  Wheat.  356  (5:472);  TilgK- 
man  v.  Proctor,  102  U.  8.  707  (26:279). 

Remedial  statutes  enacted  during  the  inter* 
vention  of  an  appeal  to  this  court  will  be  fol- 
lowed by  this  court  in  its  final  action. 

Watson  y.  Mercer,  38  U.  8.  8  Pet.  88  (8:876); 
Teaton  v.  U.  8,  9  U.  8.  5  Cranch.  281  (8:101); 
RandaU  v.  Kreiger,  90  U.  8.  28  Wall.  148  (28: 
126);  Cooley,.  Const.  Lim.  and  note  881;  Evans 
V.  Eaton,  1  Pet.  C.  C.  822;  Calder  v.  BuU,  8  U. 
S.  8  Dall.  386  (1:648):  Ogden  y,  Saunders,  25 
U.  8.  12  Wheat.  218  (6:606). 

Defendant's  cross  appeal  should  be  dismissed. 

Agawam  Woolen  Co,  v.  Jordan,  74  U.  8.  7 
WaD.  588  (19:177);  Wise  y,AUis,  76  U.  8. 9  WaU. 
787  (19:784);  Cammeyer  v.  Newton,  94  U.  S. 
225  (24:72);  Marsh  v.  Seymour,  97  U.  S.  348 
(24.963);  Bates  y,  Coe,  98  U.  8.  31  (25:68); 
Phila,  W,dbB,R  Co,  v.  DvJbais,  79  U.  8.  12 
Wall.  47  (20:265). 

Objection  to  want  of  notice  must  be  made 
before  hearing. 

Roemery.  Simon,  95  U.  S.  214  (24:884); 
Webster  Loom  Co.  y.  Eiggins,  105  U.  8.  580 
(26:1177). 

Clearly  anticipatory  devices  mtist  cover  the 
same  combination  of  the  same  elements  or 
their  mechanical  equivalents,  combined  in  sub- 
stantially the  same  manner,  or  having  same 
mode  01  operation  to  produce  the  same  results. 

6iU  y.  Wells,  89  U.  8.  22  Wall.  24  (22:710); 
Bates  V.  Coe,  98  U.  8.  38-48  (25:70  74);  CantreU 
V.  Wallick,  117  U.  8.  689  (29:1017);  Cahoon  y. 
Ring,  1  Cliff.  620:  Werner  y.  King,  96  U.  8. 
218  (24:618);  Re  Herron,  1  Off.  Gaz.  608;  Wsb^ 
ster  Tjoom  Co.  v.  Eiggins,  supra. 
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An  abandoned  experiment  does  not  form  a 
part  of  the  state  of  art 

AuUman  v.  Udley,  11  Blatchf.  317;  Agawam 
Woolen  Co.  v.  Jordan,  supra;  WhitUeeey  ▼. 
Ames,  9  Bias.  226. 

Want  of  novelty  must  be  established  beyond 
a  reasonable  doubt. 

OantreU  v.  WaUiek,  mpra, 

Mr,  Charles  F.  Burton*  for  Nichols, 
8hepard  &  Co.: 

Assignment  of  Scott  is  no  part  of  the  record. 

Fisher  v.  CoekereU,  80  U.  S.  5  Pet.  248(8: 114); 
Bargeant  v.  StaU  Bank.^  U.  S.  12  How.  371 
(18:  1028);  England  v.  Gebhardt,  112  U.  S.  602 
(28:  811). 

The  right  to  inquire  into  the  patent  is  estab- 
lished. 

KoeMer  v.  Blaek  Biver  Fails  Iron  Oo.  67  U. 
8.  2  Black,  716  (17: 389);  Bissett  y.  Spnng  Vol- 
l^,  110  U.  8.  162  (28:106);  AnUumy  y.  Jasper 
Co.  101  U.  8.  693  (26:1006). 

It  is  not  untU  the  department  has  vested  the 
inventor  with  his  title,  under  a  completed  pa- 
tent, that  the  inventor  Ib  in  a  position  to  assert 
any  rights  under  the  patent. 

Qayler  v.  WUder,  61  U.  8.  10  How.  477  (13: 
604);  PontiaG  Knit  Boot  Oo.  v.  Merino  Shoe  Oo. 
81  Fed.  Rep.  288;  Bmith  v.  Goodyear  Dental 
VulearUU  Co.  93  U.  8.  486  (23:962);  Emerson  v. 
Lippert,  31  Fed.  Rep.  911;  Seibert  Minder  Oil 
Co.  v.,  William  PoweU  Oo.  36  Fed.  Rep.  691. 

Until  the  formalities  prescribed  bv  the  stat- 
ute are  complied  with,  the  franchise  is  not 
created. 

MeGarrahan  v.  2few  Idria  Mining  Oo.  96  U. 
8.  316  (24:630);  Anthony  v.  Jasper  Oo.  101 U.  8. 
693  (26:1006);(?oo(fman  v.iZ^ncfo//,  44Conn.321. 

The  right  of  an  inventor  to  his  invention, 
when  secured  by  patent,  is  a  franchise. 

Jordan  v.  Dayton,  4  ()hio,  295;  Patterson  v. 
Ky.  97  U.  8.  601  (24:1116). 

A  patent  is  more  properly  comparable  to  a 
process  than  to  a  title  deed. 

Moffitt  v.  Garr,  66  U.  8. 1  Black,  273(17:207); 
Beedy  v.  Scott,  90  U.  8.  23  Wall.  352  (28:109); 
Meyer  v.  Pritehard,  Book  23  U.  8.  L.  ed.  961; 
Feck  V.  OoUins,  103  U.  S.  660  (26:  512). 

It  is  a  fatal  defect  in  a  process  when  it  was 
not  signed  by  a  duly  authorized  officer. 

Dwight  V.  Merritt,  4  Fed.  Rep.  614. 

A  writ  issued  under  a  law  requiring  such 
process  to  be  signed  and  sealed,  is  void  unless 
sealed 

jEt'na  Ins.  Oo.  v.  HaUock,  78  U.  8.  6  WaU. 
666  (18:948). 

The  omission  of  one  or  the  other  of  the  req- 
uisites was  held  fatal  in  Triag  v.  Boss,  35 
Mo.  166;  Hamins  v.  KetchumjL  Do  v.  &  B.  L. 
414;  Boal  v.  King,'fl  Ohio,  11 ;  Porter  v.  IfaskeU, 
11  Maine,  177;  Hutchins  v.  Edson,  1  N.  H.  139; 
Shackelford  v.  McBea,  3  Hawks,  226;  SeaweU  v. 
Bank  of  Cape  Fear,  8  Dev.  279;  and  Hernandez 
V.  Drake,  81  111.  34. 

A  writ  of  error  has  been  held  void  if  it  lacked 
the  seal  or  the  signature. 

Overton  v.  Cheek,  63  U.  8.  22  How.  46  (16: 
285);  Ins.  Oo.  v.  M&rdecai,  62  U.  8. 21  How.  195 
(16:94);  P(yrter  v.  FUey,  62  U.  8.  21  How.  893 
(18:164);  Moulder  v.  Forrest,  Book  19  U.  8.  L. 
ed.  154;  WeUs  v.  McGreg<yr,  80  U.  8.  18  Wall. 
188  (20:  53^;  Germain  v.  Mason,  Book  20  U. 
8.  L.  ed.  689. 

In  writs  of  error  to  state  oourts  the  allowance 
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by  the  proper  authority  must  be  had,  or  the 
court  does  not  obtain  jurisdiction. 

Twiichell  v.  Pa.  74  U.  8. 7  Wall.  821  (19:228); 
Gleason  v.  Florida,  76  U.  8.  9  Wall.  779  (19: 
730);  Bartemeyer  v.  Iowa,  81  U.  8.  14  Wall.  26 
(20:792);  Poekel  Co.  v.  Ins.  Oo.  20  tJ.  8.  L.  ed. 
463;  Palmer  v.  Donner,  74  U.  8.  7  WaD.  541 
(19:99);  U.  S.  v.  Hodge,  44  U.  8.  8  How.  684 
(11:714);  miU  v.  Brown,  74  U.  8.  7  WaU.  698 
(19:280). 

An  Act  will  not  be  construed  to  have  a 
retrospective  operation  imless  its  language 
clearly  requires  such  a  construction. 

Twenty  Per  Cent  Cases,  87  U.  8. 20  Wall  179 
(22:839). 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  equity  for  the  infringement 
of  an  alleged  patent  of  the  United  8tates,  which, 
it  is  averred,  was  obtained  by  the  complainant 
Marsh  and  his  assignee  and  cocomplainant, 
Lefever,  for  a  new  and  useful  improvement  in 
steam-engine  valve-cear,  with  a  prayer  that  the 
defendant  corporation  may  be  required  to  ac- 
count for  and  pay  over  to  the  complainants  the 
profits  acquired  by  it  and  damages  sustained 
by  them  by  its  unlawful  acts,  and  be  enjoined 
from  further  infringement  The  bill  sets  forth 
that  the  alles^  patent  was*  obtained  on  the 
28th  day  of  December,  1880,  and  was  in  due 
form  of  law,  under  the  seal  of  the  Patent  Office 
of  the  United  8tates,  signed  by  the.  8ecretary 
of  the  Interior,  countersigned  by  the  Commis- 
sioner of  Patents,  and  dated  on  that  day  and 
year.  The  answer  of  the  defendant  to  these 
allegations  is  that  it  knows  nothing  of  the 
issue  of  the  patent,  except  as  informed  by  the  r^Qai 
bill  or  by  hearsay,  and,  therefore,  neither  ad-  I'*""-! 
mits  nor  denies  them,  but  leaves  the  complain- 
ants to  make  such  proofs  thereof  as  they  may 
deem  advisable.  Jl  replication  having  been 
filed  to  the  answer,  proofs  were  taken,  among 
which  there  was  put  in  evidence  an  instrument 
in  the  form  of  a  patent  of  the  United  8tates, 
purporting  to  be  signed  "A.  Bell,  Acting  8ec- 
retary  of  me  Interior,"  and  countersigned  and 
sealed  as  alleged  in  the  bill.  By  stipulation  of 
the  parties  certain  facts  were  admitted  with 
reference  to  this  instrument,  and  allowed  to  be 
considered,  "so  far  as  relevant,  competent,  or 
material,  on  any  motion  or  at  any  st^o^e  of  the 
cause,  including  final  hearing.''  The  facts 
thus  admitted  were  substantially  these:  That 
the  instrument  was  received  from  the  Patent 
Office  by  the  complainants  Marsh  and  Lefever 
(the  parties  named  therein  as  patentees)  on  or 
about  January  2, 1881,  in  all  respects  in  the 
same  condition  as  it  now  is,  save  that  the  words 
"A.  Bell"  were  not  thereon  where  they  now 
appear;  that  the  signature  to  it  of  E.  M.  Marble, 
Commissioner  of  Patents,  and  the  seal  of  the 
Patent  Office  are  genuine;  that  neither  of  the 
complainsnts  nor  their  counsel  knew  of  the 
omission  of  the  signature  of  the  8ecretary  of 
the  Interior  to  the  Instrument,  but  supposed  it 
was  in  all  respects  regular,  their  attention  never 
having  been  called  to  the  same  until  on  or  about 
February  12,  1882,  long  after  the  commence- 
ment of  the  present  suit;  that  on  or  about  Feb- 
ruary 17  following,  it  was  sent  by  the  solicitor 
of  the  complainants  to  the  Patent  Office  at 
Washington,  accompanied  by  a  request  of  the 
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complainants  Marsh  and  Lefever  to  have  the 
mistake  corrected;  and  that  on  or  about  Feb- 
ruaiT  ^  it  was  returned  to  the  solicitor  si^ed 
•'A.  Bell,  acting  Secretary  of  the  Interior/^ but 
without  any  other  change. 

A  letter  dated  April  28,  1882,  from  E.  M. 
Marble,  who  was  the  Commissioner  of  Patents 
when  the  instrument  was  issued,  was  also  ad- 
mitted in  evidence.  The  letter  set  forth  the 
various  steps  taken  by  Marsh  and  Lefever  to 
obtain  a  patent  for  the  invention  claimed,  and 
by  the  officers  of  the  Patent  Office  in  preparing, 
executing,  and  delivering  it  to  them;  and  shows 
that  every  reqidrement  of  the  law  and  of  the 
607]  regulations  of  the  Patent  Office 'was  complied 
with  when  the  instrument  was  issued,  except 
the  affixing  to  it  of  the  signature  of  the  Acting 
Secretary  of  the  Interior,  and  that  its  omission, 
as  established  by  the  history  and  record  of  the 
case,  was  purely  accidental,  and  probably  was 
caused  by  the  instrument  being  inadvertently 
laid  aside  or  withdrawn  from  bdore  the  Acting 
Secretary  while  he  was  engaged  in  signing 
patents. 

The  circuit  court  held  that  the  signature  of 
the  Secretary  of  the  Interior  was  essential  to  ren- 
der the  instrument  operative  as  a  patent  of  the 
United  States  for  the  invention  claimed;  that 
until  thus  signed  it  was  not  only  a  defect- 
ive instrument,  but  was  entirely  void  ;  and 
therefore  that  the  suit  could  not  be  maintained; 
and  it  dismissed  the  bill.  Its  decree  was 
entered  on  the  16th  of  April,  1888,  and  from  it 
the  complainants,on  the  26th  of  February,  1885, 
took  an  appeal  to  this  court  Subsequently, 
and  on  the  third  of  February,  1887,  Congress 
passed  an  Act  for  the  relief  of  the  patentees, 
recitinff  in  its  preamble  the  issue  to  them,  on 
the  28th  of  December,  1880,  of  the  letters  patent 
mentioned  in  due  form  of  procedure,  except 
that  by  accident  or  mistake  thev  were  not 
signed  by  the  Secretary  of  the  Interior,  and 
that  they  were  signed  by  the  then  acting  Sec- 
retary on  February  24,  1882,  and  declaring  as 
follows: 

"That  the  letters  patent  named  in  the  pre- 
amble of  this  Act  are  hereby,  and  by  this  Act, 
made  legal,  valid,  complete,  and  operative,  in 
law  and  equity,  from  the  twenty-eighth  day  of 
December,  eightecQ  hundred  and  eighty,  to  the 
same  extent  and  for  the  same  term  that  the 
same  would  have  been  legal,  valid,  complete, 
and  operative  if  the  signature  of  the  Secretary 
of  the  Interior  had,  at  the  time  of  the  supposecl 
issue  of  said  letters  patent  on  the  day  aforesaid; 
been  placed  thereon,  and  the  omission  of  said 
signature  thereon  had  not  occurred;  Provided, 
however.  That  the  provisions  of  this  Act  shall 
not  be  held  or  construed  to  apply  to  or  affect 
any  suits  now  pending,  nor  any  cause  of  action 
arising  prior  to  its  passage."  24  Stat,  at  L.  878. 

In  support  of  their  appeal  the  appellants  now 
ocntend  In  substance  as  follows: 

1st.  That  the  defendant  could  not  impeach 
the  patent  for  the  irregularity  in  its  signing 
and  IsBue,  this  not  being  apparent  on  its  face, 
without  pleading  such  defense  and  regularly 
puttingthe  quesHon  in  issue; 

2d.  That  the  patent  bein?  regular  on  Its 
face,  evidence  to  show  that  the  signature  was 
Irregularly  placed  to  it  was  incompetent; 

8a.  That  the  correction  of  the  omission  in 
the  patent  was  within  the  power  of  the  acting 
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Secretary  of  the  Interior  at  the  time;  that  when 

the  omission  was  thus  remedied  the  patent  was 

operative  from  its  original  date,  or,  at  least, 

from  the  date  of  the  correction,  February  24,      [010] 

1882;  and  that  the  complainants  were,  even  in 

this  latter  view,  entitled  to  an  accounting  from 

that  date; 

4th.  That  if  the  patent  did  not  become  valid 
from  its  date  on  the  subsequent  signature  by 
the  acting  Secretary  of  the  Interior,  then  the 
Act  of  Congress  of  February  8, 1887,  cured  all 
irregularities  in  the  signing  of  the  patent,  made 
it  valid  from  its  date,  and  must  govern  the 
decisiiin  in  this  court. 

The  first  three  positions  may  be  considered 
together. 

It  is  undoubtedlv  true  as  a  general  rule  that 
a  patent  of  the  United  States,  whether  for  land 
or  for  an  invention,  can  be  attacked  for  defects, 
not  apparent  on  its  face,  only  by  regular  pro- 
ceedings instituted  for  thait  purpose,  and  is  not 
open  to  collateral  attack,  except  where  specially 
inovided  by  statute.  Eureka  O.  W,  Machine 
Co,  V.  Baiieiy  W.  A  W,  Machine  Oo.  78  U.  S. 
11  Wall.  488,  492  [20:  200,  2111.  But  tliis  rule 
applies  only  to  those  cases  wnere  the  patent 
has  been  in  fact  executed,  and  the  authority  of 
the  officers  to  issue  the  same  was  complete.  In 
such  cases  the  impeachment  must  be  by  plead- 
ings setting  up  the  specific  acts  which,  it  is 
alleged,  viuate  and  deieat  the  instrument.  It 
is  always  open  to  show  that  an  instrument 

Eroduced  in  evidence,  whetlier  in  an  action  at 
kw  or  in  a  suit  in  equity  in  support  of  a  claim 
or  defense,  was  never  executed  by  the  person 
whose  signature  it  bears,  but  that  it  is  a  simu- 
lated and  forged  document.  And  when  the 
time  of  execution  is  material  to  the  enforce- 
ment of  Uie  instrument,  it  is  competent  to  show 
the  date  when  the  signature  of  the  party  was 
attached.  Antedating  cannot  be  used  to  cut 
off  existing  rights  or  defenses  of  third  parties 
which  would  not  be  impaired  or  defeated  if  the 
true  date  was  given.  With  respect  to  patents 
for  land  we  have  had  frequent  occasion  to  as- 
sert their  inviolability  against  collateral  attack^ 
where  ^e  Land  Department  had  jurisdiction, 
and  the  land  formed  part  of  the  public  domain, 
and  the  law  provided  for  their  sale.  But  we 
have  dso  held  that  if  the  land  patented  waa 
never  the  property  of  the  United  States,  or  had 
been  previously  sold,  or  reserved  for  sale,  or 
the  officers  had  no  authority  to  execute  the 
instrument,  the  fact  could  be  shown  in  any^ 
action  or  proceeding  whenever  the  patent  is 
offered  in  evidence.  St.  Louie  Smelting  db  Ref,  [611] 
Co,  V.  Kemp,  104  U.  S.  686.  641  [26:  875,  8761; 
Steel  V.  St.  Louie  Smelting  dBrf.  Oo.  106  U.  S. 
447, 452, 453  [27:  226, 2^];  Mahn  v.  Earwood, 
112  U.  S.  354,  858  [28:  666,  667].  And  so  also 
may  the  fact  be  shown,  if  the  instrument  itself 
was  never  signed  by  the  officers  whose  namea 
are  attached  to  it,  or  when  they  were  in  office, 
or  at  the  time  stated.  As  was  said  hi  a  case 
lately  before  this  court,  antedating  by  an  agent 
after  his  power  has  been  revoked,  so  as  to  bind 
his  principal,  partakes  of  the  nature  of  forgery, 
and  is  always  open  to  inquiry,  no  matter  who 
relies  upon  it.  Anthony  t.  Jasper  Co.  101  U. 
S.  698,  608  [25: 1006, 1008].  Ilie  same  doo- 
Uine  applies  when  a  jpatent  is  signed  by  an 
officer  of  the  Patent  Office,  or  Land  D^Mirt- 
ment,  after  he  has  gone  out  of  offioe.    His 
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power  to  give  effect  to  his  acts  as  an  officer  of 
tbe  Government  is  then  at  an  end,  and  no 
efficacv  can  be  imparted  by  antedating  them, 
e?en  though  the  act  be  the  correction  of  a  mere 
mistake  or  omission.  The  mistake  or  omission 
must  stand  in  the  condition  he  left  It  so  far  as 
he  is  concerned,  with  all  its  consequences.  If 
corrected  at  all,  it  must  be  by  officers  in  power 
at  the  time  of  the  correction,  who  have  suc- 
ceeded to  his  authority. 

This  doctrine  has  special  force  in  its  applica- 
tion to  a  patent  for  an  invention.  A  patent  for 
land  bas,  in  the  legislation  of  Cousress,  a  two- 
fold operation.  It  conveys  the  tme  where  pre- 
viously that  remained  in  the  United  States;  out 
where  issued  upon  the  recognition  and  con- 
firmation of  a  claim  to  a  previously  existing 
title  it  is  evidence  of  record  of  the  existence  of 
that  title,  or  of  equities  respecting  the  land  re- 
quiring recognition  by  a  quitdami  from  the 
Goverinent  It  always  imports  that  the  Ck>v* 
emment  conveys,  or  has  previously  conveyed, 
Interests  in  the  lands,  something  which  it  at 
the  time  owns,  or  its  predecessor  once  owned. 
And  by  the  proceedings  previous  to  its  issue 
there  is  created  in  the  claimant  an  equitable 
right  to  the  conveyance  of  the  l^al  title,  or 
his  right  to  such  title  is  so  established  that  he 
can  enforce  it  against  others  who,  with  notice 
of  his  claims,  may  have  obtained  the  patent 
Langdeau  v.  HaTua,  88  U.  S.  21  Wall  621,  529 
[22: 606,  6081.  But  the  patent  for  an  invention 
ooDveys  nothing  which  the  Ck>vemment  owns 
[6121  ^^  ^^  predecessors  ever  owned.  The  invention 
is  the  product  of  the  inventor's  brain,  and  if 
made  known  would  be  subject  to  the  use  of 
any  one.  if  that  use  were  not  secured  to  him. 
Such  security  Is  afforded  by  the  Act  of  Con- 
ffress  when  his  priority  of  invention  Is  estab- 
Bshed  before  the  officers  of  the  Patent  Office, 
and  the  patent  is  issued.  The  patent  is  the  evi- 
dence of  his  exclusive  right  to  the  use  of  the 
Invention;  it  therefore  may  be  said  to  create  a 
property  interest  in  that  invention.  Until  Uie 
patent  is  issued  there  is  no  property  right  in  it, 
that  is,  no  such  right  as  Uie  inventor  can  en- 
force. Until  then  there  is  no  power  over  its 
use,  which  is  one  of  the  elements  of  a  right  of 

rperty  in  anything  capable  of  ownership. 
OavUr  V.  WUder,  61  U.  S.  10  How.  477, 
498  [18: 604]  this  subject  was  to  some  extent 
considered,  when  the  court,  by  Ghirf  Justice 
Taney,  said:  "The  inventor  of  a  new  and 
useful  improvement  certainly  has  no  exclusive 
right  to  it  until  he  obtains  a  patent.  This  right 
Is  created  by  the  patent,  and  no  suit  can  be 
maintained  by  the  inven^r  against  any  one  for 
using  It  before  the  patent  is  issued."  And 
i^in:  "The  monopoly  did  not  exist  at  com- 
mon law,  and  the  rights,  therefore,  which  may 
be  exercised  under  it  cannot  be  regulated  by 
the  rules  of  the  common  law.  It  is  created  by 
the  Act  of  Congress,  and  no  rights  can  be  ac- 
quired in  it  unless  authorized  by  statute,  and  in 
the  manner  the  statute  prescriues." 

Section  4888  of  the  Revised  Statutes  pre- 
scribes the  manner  in  which  patents  for  inven- 
tions shall  be  attested.  It  aeclares  that  "All 
tAtents  shall  be  issued  In  the  name  of  the 
United  States  of  America,  under  the  seal  of  the 
Patent  Office,  and  shall  be  signed  by  the  Sec- 
letajy  of  the  Interior  and  countersigned  by  the 
Commissioner  of  Patents,  and  they  shall  be  re- 
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corded,  tm^ther  with  the  specifications.  In  the 
Patent  Office  In  books  to  be  kept  for  that  pur- 
pose." The  signatures  of  all  Uie  officers  here 
named  must  be  attached  to  the  instrument,  or 
it  will  be  an  uncompleted  document,  and  there- 
fore ineffectual  to  confer  "  the  exclusive  ri^ht 
to  make,  use,  and  vend  the  invention  or  dis- 
covery throughout  the  United  States  and  the 
Territories  thereof."  The  omission  of  one  sig- 
nature is  no  more  permissible  than  the  omis- 
sion of  all  On  this  point  we  have  a  pertinent 
adjudication  In  McUa/rrdhan  v.  New  Idria 
iftntn^  Omi^ny,  96  U.  S.  816  [24: 680].  There  [6131 
the  question  arose  as  to  the  validity  of  an  in- 
strument as  a  patent  for  land  of  the  United 
States,  which  had  not  been  countersigned  by 
the  Recorder  of  the  General  Land  Office.  The 
law  then  in  force  respecting  patents  for  land 
issued  by  the  (General  Land  Office  provided 
that  they  should  be  issued  in  the  name  of  the 
United  States  under  the  seal  of  said  office,  and 
be  signed  by  the  President  of  the  United  States, 
or  by  a  secretary  appointed  by  him  for  that 
purpose,  and  countenogned  by  the  Recorder  of 
the  Qeneral  Land  Office,  and  be  recorded  In 
said  office  In  books  to  be  kept  for  that  purpose; 
and  the  court  held  that  the  fact  the  instrument 
was  not  connterdgned  by  the  Recorder  of  the 
General  Land  OfiSce  was  fatal  to  its  validity, 
and  that  the  Instrument  did  not  become  opera* 
Uve  as  a  patent  until  it  was  attested  by  all  the 
parties  named  in  the  statute.  Until  then  the 
United  States  had  not  executed  a  patent  for  a 
grant  of  lands.  In  deciding  the  case  the  court, 
by  Mr.  0?U^  Justice  Waite,  said:  Bach  and 
every  one  of  the  integral  parts  of  the  execution 
is  essential  to  the  perfection  of  the  patent 
They  are  of  equal  Importance  under  the  law, 
and  one  cannot  be  dispensed  with  more  than 
another.  Neither  is  directory,  but  all  are  man- 
datory. Tbe  question  is  not  what.  In  the  ab- 
sence of  statutory  regulations,  would  consti- 
tute a  valid  grant,  but  what  the  statute  re- 
quires. Not  what  other  statutes  may  i>re- 
scribe,  but  what  this  does.  Neither  the  signing 
nor  Uie  sealing  nor  the  countersigning  can  be 
omitted,  any  more  than  the  signing  or  the  seal- 
ing or  the  adtnowledgment  bv  a  grantor,  or 
tbe  attestation  by  witnesses,  when,  oy  statute, 
such  forms  are  prescribed  for  the  due  execution 
of  deeds  by  private  parties  for  the  conveyance 
of  lands.  It  has  never  been  doubted  that  in 
such  cases  the  omiE»ion  of  any  of  the  statutory 
requirements  invalidates  the  deed.  The  legal 
title  to  lands  cannot  be  conveyed  except  In  the 
form  provided  by  law." 

This  decision  Is  as  applicable  to  a  patent  for 
an  invention  as  it  is  to  a  patent  for  lands,  and 
in  accordance  with  It  the  instrument  issued  to 
the  complainants  Marsh  and  Lefever  for  the  in- 
vention they  claim  was  not,  at  the  time  it  was 
issued,  by  reason  of  the  absence  of  the  signa- 
ture of  the  Secretary  of  the  Interior,  operative  [614] 
to  create  any  right  In  them.  But  though  the 
Instrument  was  tiius  Inoperative,  they  were  not 
barred  from  af tewards  obtaining  a  correction 
of  it  so  as  to  render  it  effective  as  apatent,  to 
which  they  had  become  entitled.  Where  mis- 
takes are  committed  by  officers  of  the  Land 
Department  in  issuing  evidence  of  a  claimant's 
rijrhts,  not  amounting  to  errors  of  judgment  in 
the  exercise  of  judicial  discretion,  but  which 
are  the  result  of  accident  or  inadvertence,  they 
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maybe  remedied  upon  proper  applicadon  to 
tbe  Department.  We  have  an  instance  of  such 
action  in  the  case  of  BeU  ▼.  Heame,  60  U.  8. 
19  How.  252  [15: 614].  It  there  appeared  that 
a  patent  for  land  was  issued  to  one  James  Bell, 
whilst  the  records  of  the  ofSce  showed  that  one 
John  Bell  was  the  applicant,  and  the  party  en- 
titled to  it.  Some  years  after  it  was  received 
by  James  Bell,  he  returned  it  to  the  General 
iJand  Office,  and  upon  an  examination  of  the 
records  of  the  Department,  and  being  satisfied 
therefrom  of  the  original  mistake  in  the  desig- 
nation of  the  first  name  of  the  party  entitled  to 
the  patent,  the  Commissioner  of  the  (General 
Land  Office  canceled  the  original  patent  and 
issued  a  new  one  to  John  BeU;  and  the  ques- 
tion before  the  court  was  as  to  the  power  of  the 
Commissioner  to  receive  the  original  patent 
and  to  issue  a  new  one,  upon  which  question 
the  court  said:  "The  Commissioner  of  the 
General  Land  Office  exercises  a  general  super- 
intendence over  the  subordinate  officers  of  his 
department,  and  is  clothed  witii  liberal  powers 
of  control,  to  be  exercised  for  the  purposes  of 
Justice,  and  to  prevent  the  consequences  pi  in- 
advertence, irregularity,  mistake,  and  fraud  «in 
the  important  and  extensive  operations  of  that 
officer  for  the  disposal  of  the  public  domain. 
The  power  exercised  in  this  case  is  a  power  to 
correct  a  clerical  mistake,  the  existence  of 
which  is  shown  i>lainly  bjr  the  record,  and  is  a 
necessary  power  in  the  a&iinistration  of  every 
department" 

It  is  true  the  omission  of  the  signature  of 
the  acting  Secretary  of  the  Interior  to  the  in- 
strument issued  to  the  complainants  Marsh  and 
Lefever  was  not  a  mere  clerical  error,  but  an 
omission  of  a  signature  essential  to  the  creation 
of  the  instrument  as  a  patent,  being  in  that 
respect  like  the  omission  of  a  grantor's  name 
to  a  deed.  A  clerical  error,  as  its  designation 
imports,  is  an  error  of  a  derk  or  a  subordinate 
officer  in  transcribing  or  entering  an  official 
proceeding  ordered  by  another.  But  we  have 
no  doubt  that  the  power  of  the  Department  to 
prevent  the  consequences  of  inadvertences  and 
mistakes  in  its  officers  extends  so  far  as  to 
remedy  an  omission  like  the  one  under  consid- 
eration. The  manner  of  affording  the  remedy 
is  tbe  only  question  in  such  cases.  Clearly,  it 
must  be  by  the  action  of  existing  officers  of  the 
Department,  not  by  former  officers,  who  have 
gone  out  of  office.  Mr.  Schurz,  who  was  Sec- 
retary of  the  Interior  when  the  instrument  in 
question  was  issued,  could  not  have  supplied 
the  omission  by  signing  the  document  when  it 
was  returned  (o  the  Department  for  that  pur- 

Cin  February,  1882,  for  he  was  then  no 
„er  in  office.  Mr.  Eirkwood  had  succeeded 
him  as  Secretarv,  and  was  then  in  office.  He 
could  undoubteoly  have  taken  up  the  applica- 
tion of  the  complainants  Marsh  and  Leiever, 
and  having  found  upon  examination  that  thev 
were  entitled,  by  proceedings  and  proofs  al- 
ready had  in  the  Department,  to  the  patent, 
have  signed  the  instrument  and  delivered  it  to 
them  in  a  perfected  form.  This  official  duty, 
however,  appears  to  have  been  performed  by 
Mr.  Bell,  who  was  acting  Secretary  under  him, 
as  he  had  been  under  S^retary  Schurz.  The 
omission  In  the  instrument  as  originally  issued 
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was  thus  supplied.  The  Revised  Statatet 
(§  177)  provide  that  in  the  case  of  the  death, 
resignation,  absence,  or  sickness  of  the  head 
of  any  Department,  the  first  or  sole  assistant 
thereof  shall,  except  in  certain  cases  referred 
to  (not  material  here),  perform  the  duties  of 
such  head  until  a  successor  is  appointed  or 
such  absence  or  sickness  shall  cease.  The 
signing  of  the  instrumoit  by  Mr.  Bell  as  act- 
ing Secretary  implies  that  one  of  the  conditions 
on  which  he  was  authorized  to  act  in  that 
capacity  had  arisen.  With  his  signature  added 
tbe  instrument  was  complete,  ^o  other  signa- 
ture was  reouired,  the  same  person  who  signed 
it  as  Commissioner  of  Patents  still  continuing 
in  office.  The  only  embarrassment  from  com- 
pleting tbe  instrument  in  this  way  arises  from 
its  date.  The  signature,  which  completed  its 
execution,  was  attached  Februair  24,  1888, 
whilstits  date  is  December  28, 1880,  more  than  [616] 
thirteen  months  before.  The  statute  declares 
that  **  every  patent  shall  bear  date  as  of  a  day 
not  later  than  six  months  from  the  time  at 
which  it  was  passed  and  allowed  and  notios 
thereof  was  sent  to  the  applicant  or  his  agent." 
R.  S.  ^  4885.  This  provision  was  intended  to 
prescribe  the  date  on  which  the  patent  would 
begin  to  run;  but  should  any  question  arise  in 
the  future  as  to  the  duration  of  this  patent,  the 
time  at  which  its  execution  was  completed  by 
the  signature  of  the  acting  Se<4retanr  may  be 
proved.  It  would  have  been  well  if  the  date 
of  the  signing  had  been  added  to  his  signature, 
or  in  some  way  indicated  on  the  instrument  it- 
self, so  that  it  might  have  gone  upon  the  rec- 
ords of  the  Patent  Office;  as  from  Uiat  time 
only  could  the  instrument  operate  as  a  patent 
for  the  invention  claimed,  unkas  greater  effl- 
cacv  was  imparted  to  it  by  the  Act  of  Oongreas, 
which  we  shall  presenUy  consider. 

The  position  that  an  aooountinjp  for  profits 
earned  subsequently  could  be  claimed  in  this 
suit  is  not  tenable.  An  accounting  for  such 
profits  after  suit  can  be  demanded  only  where 
tbe  infringement  complained  of  took  place  pre- 
viously and  continued  afterwards. 

As  to  the  Act  of  Ccmgress  passed  February 
8,  1887,  for  the  relief  of  tbe  appellants,  only  a 
few  words  need  be  said.  It  may  be  conceded 
that  the  defect  arising  from  the  omission  of  the 
Secretary's  signature  to  the  instrument  is  cured 
as  to  the  future  by  that  Act,  but  it  contains  a 
proviso  which  excepts  its  provisions  from  ap- 
plying to  or  affecting  any  suits  then  pending, 
or  any  cause  of  action  arising  prior  to  its  pas- 
sage. It  is  evident  that  Congress  did  not  in- 
tend to  give  to  the  Act  any  retroactive  effect^ 
and  to  prevent  such  a  construction  inserted  the 
proviso,  thus  limiting  the  extent  of  its  opera- 
tion. Wayman  v.  SotUhard,  23  U.  S.  10 
Wheat.  1,  80  [6:258].  As  thus  limited,  the 
Act,  as  well  observed  by  counsel,  is  in  \kvt- 
mony  with  the  law  relating  to  reissues,  allow- 
ing the  inventor  upon  the  surrender  of  his 
patent  with  a  defective  specification  to  have  a 
new  patent  for  the  remainder  of  his  term. 

For  the  rea$em$  expre$»ed  itfottowi  thai  tk$d^ 
tree  below  muet  be  affirmed;  and  the  eroee  appeal, 
being  frcm  ruHnge  in  the  eeeelueion  ef  eeidenee 
offered  with  reepeet  to  the  alleged  ir^fringement, 
mtiet  be  diemieeedj  and  itieeo  ordered, 
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[MB]         BLIAB  W.  METCALF,  T%ff.  in  Err., 

THE  CITY  OP  WATERTOWN. 
(See  8.  a  Beporter^a  ed.  686-500) 

J^riidietion — ncticn  on  judgment — T<ghtofiU- 
tignee  to  sue — eituenslap  mzut  appear — circuit 
court  jurisdictioT^—federal  quution — diwniu- 
ingtuit, 

1.  Whether  the  ooait,  whoee  Judgment  has  been 
hrooffhthere  for  review,  had  or  had  not  jiuisdio- 
tion/is  a  question  which  this  court  must  examine 
and  determine,  even  if  the  parties  forbear  to  make 
It,  or  oonaent  that  the  case  oe  considered  upon  its 
merits. 

%  A  suit  founded  on  a  Judgment  is  one  founded 
en  contract  within  the  meaning  of  the  Aet  of  March 
8, 1876  0»  Stat,  at  L.  470,  chap.  137),  determining  the 
iurtadiotion  of  the  GIrouit  Courts  of  the  United 
States.  By  the  terms  of  said  Act,  the  right  of  the 
assignee  of  such  judgment  to  sue  in  the  circuit 
court  depends  upon  the  right  of  his  assignors  to 
have  brought  suit  in  that  court,  if  no  assignment 
had  been  made. 

a  It  is  fatal  to  the  Jurisdiction  of  the  dnmlt 
court,  so  far  as  Its  jurisdiction  depends  upon  the 
above  statute,  that  it  nowhere- appears  in  the  rec- 
ord of  what  State  the  plaintilTs  assignors  were 
cttisens  when  the  action  on  such  ludgment  was 
commenced,  and  that  it  is  consistent  with  the  rec- 
ord that  they  were,  at  that  time,  dtiiens  of  the 
same  State  with  the  defendant. 
»  L.  The  jurisdiction  of  the  ohrouit  court  cannot  be 
maintained,  upon  the  theory  that  such  suit  Is  one 
arising  under  the  Constitution  or  laws  of  the  Unit- 
ed Stat€8,  from  the  fact  that  it  was  brought  to  re- 
cover the  amount  of  a  judgment  of  a  court  of  the 
United  States.  That  fact  aoee  not,  of  itself,  make 
It  a  suit  of  that  character. 

6.  Where  the  original  jurisdiction  of  a  Circuit 
Court  of  the  United  States  is  invoked  upon  the  sole 
ground  that  the  determination  of  the  suit  depends 
upon  some  question  of  a  federal  nature,  it  must 
appear,  at  the  outset,  from  the  declaration  or  the 
mil  of  the  party  suing,  that  thesuitis  of  that  char- 

6.  If  It  does  not  so  appear,  then  the  court,  upon 
demurrer,  or  motion,  or  upon  Its  own  inspection  of 
the  pleading,  must  dismiss  the  suit :  it  cannot  re- 
tain it  in  oraer  to  see  whether  the  defendant  may 
not  raise  some  question  of  a  federal  nature  upon 
which  ithe  right  of  recovery  will  finally  depend; 
and  if  so  retained,  the  want  of  jurisdiction  at  the 
commencement  of  the  suit  Is  not  cured  by  an  an- 
swer or  plea  which  may  suggest  a  question  of  that 
kind. 

7.  Where  the  case,  as  presented  by  the  record,  is 
one  in  respect  to  which  the  plalntitr  could  not, 
under  the  Act  of  1876,  Invoke  the  original  jurisdic- 
tion of  the  chrcult  court  and  the  iudirment  is  re- 
versed and  the  cause  remanded,  it  will  be  for  the 
court  below  to  determine  whether  the  pleadings 
can  beso  amended  as  to  present  a  case  within  its 
jurisdiction. 

|[No.  90.] 

Argued  Nao.  tO,  $1,1883.  DocidodDet  10,1888 

rl  ERROR  to  the  Circuit  Coart  of  the  United 
States  for  the  Western  District  of  Wiscon- 
sin, to  review  a  judgment  in  favor  of  defend- 
ant, in  an  action  upon  a  Judgment  of  a  Circuit 
Court  of  the  United  States,  brought  bj  an 
aseignee  of  such  judgment    Bnor^ed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Charles  E*  Bloiiroe»  for  plaintiff  in 
error. 

Me99n,  GeorM  W.  Bird  and  Daniel 
Ballf  for  defendant  in  error. 

Mr,  JuiUe$  Harlaa  deliyered  the  opinion 
of  the  court: 

ThiB  action  was  brought  in  the  court  below 
In  the  year  1888,  to  recover  the  sum  of  $10,207. 
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86,  the  amount  of  a  judgment  rendered  Maj 
8,  18G6.  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin,  in  favor 
of  Pitkin  C.  Wright,  against  the  City  of  Wa- 
tertown,  a  municipal  corporation  of  that  State. 
The  plaintiff  io  the  present  action,  £.  W.  Met- 
calf, is  a  citizen  of  Ohio,  and  sues  as  assignee 
of  certain  named  persons  who  became,  under 
assignments  from  Wright  in  1873«  the  owners, 
in  different  proportions,  of  that  judgment. 

Although  the  question  of  the  juri^iction  of 
the  circuit  court  over  the  present  suit  was  sug- 
gested at  the  bar,  the  case  was  argued  entirely 
with  reference  to  the  construction  and  effect  of 
the  statute  of  Wisconsin,  prescribing,  in  respect 
to  causes  of  action  accruing  before  November 
1, 1878,  ten  years  as  the  period  within  which 
must  be  commenced  "an  action  upon  a  judg- 
ment or  decree  of  any  court  of  record  of  any 
State  or  Territorv  within  the  United  States,  or 
of  any  court  of  the  United  States,"  while 
twenty  years  was  fixed,  by  tkie  same  statute,  for 
the  commencement  of  "an  action  upon  a  judg- 
ment or  decree  of  any  court  of  record  of  thia 
rthat]  State."  Tbe  court  below  held  the.suit  to 
be  barred  by  the  limitation  of  ten  years.'  Rev. 
Stat.  Wis.  1868,  chap.  188,  g§  1, 14, 15, 16;  Id. 
1878.  We  are  not,  however,  at  liberty  to  ex- 
press any  opinion  upon  the  Question  of  limita- 
tion, if  the  court,  whose  judgment  has  been 
brought  here  for  review,  does  not  appear,  from 
the  record,  to  have  had  jurisdiction  of  tbe  case. 
And  whether  that  court  had  or  had  not  juris- 
diction is  a  question  which  we  must  examine 
and  determine,  even  if  the  parties  forbear  ta 
make  it,  or  consent  that  the  case  be  considered 
upon  its  merits.  MantfiM,  C.  A  L,  M,  B.  Co, 
V.  Swan,  111  U.S.  879,  382(28: 482,  4681;  King 
Bridge  Co.  v.  Otoe  Co,  120  U.  S.  225  [80:628]; 
moMoek  V.  anutU/m  U.  8.  96.  105  [anie,  70, 
78];  Cameron  v.  Bodges,  127  U.  S.  B22,  82« 
[ante,  182,  184]. 

By  the  Act  of  March  8,  1875  (18  Stat  at  L. 
470,  chap.  187),  determining  the  jurisdiction  of 
the  Circuit  Courts  of  the  United  States,  it  ia 
provided  that  no  Circuit  or  District  Court  of 
the  Uodted  States  shall  "have  cognizance  of 
any  suit  founded  on  contract  in  favor  of  an 
assignee,  unless  a  suit  might  have  been  proee- 
cutt^  in  such  court  to  recover  thereon  if  no 
ibsrignment  had  been  made,  except  in  cases  of 
promissory  notes  negotiable  hy  the  law  mer- 
chant and  bills  of  exchange."  This  suit  cer- 
tainly does  not  belong  to  the  excepted  clas8» 
and,  being  founded  on  the  original  judgment 
against  the  City,  is  one  "founded  on  contract'* 
within  the  meaning  of  the  Act.  By  the  very 
terms,  therefore,  of  the  statute,  Metcalfs  right 
to  sue  in  the  circuit  court  depends  upon  the 
right  of  his  assignors  to  have  brought  the  suit 
in  that  court,  if  no  assignment  had  been  made. 
This  view  is  fatal  to  the  jurisdiction  of  that 
court,  so  far  as  its  jurisdiction  depends  upon 
the  above  provision  of  the  statute,  because  it 
nowhere  appears  in  the  record  of  what  State 
the  plaintiff^  asdgnors  were  citizens  when  tbia 
action  was  commenced;  indeed,  it  \b  consistent 
with  the  record  that  they  were  at  that  time, 
citizens  of  the  same  State  with  the  defendant. 
Walk&TY,  P&were,  104  U.  S.  245,  248  [26:  729, 
730];  ConHnentai  Ine,  Co,  v.  Rhoade,  119  U.  S. 
237,  239  [30: 880];  Peper  v.  Fordvee,  119  U.  S. 
469,  471  [80:485];  Eherhart  v.  HuntsviOe  Col. 
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lege,  190  U.  S  228  [80: 623];  Jtfimard  v.  Qoggan, 
121  U.  S.  253  [80:  914];  and  the  cases  before 
cited. 

Nor  can  the  jurisdiction  of  the  circuit  court 
be  maintained  upon  the  theory  that  the  suit  is 
one  arising  under  the  (institution  or  laws  of 
the  United  States.  The  fact  that  it  was  brought 
to  recover  the  amount  of  a  judgment  of  a  court 
of  the  United  States,  does  not,  of  itself,  make 
it  a  suit  of  Uiat  character;  for  the  plaintiff, 
without  raising  by  his  complaint  any  distinct 
question  of  a  federal  nature,  and  without  indi- 
cating, by  proper  averment,  how  the  determi- 
nation of  any  question  of  that  character  is 
involved  in  the  case,  seeks  to  enforce  an  ordi- 
nary right  of  property,  by  suing  upon  the 
ludgment  merely  as  a  security  of  record,  show- 
ing a  debt  due  from  the  City  of  Watertown. 
Provident  Sat,  L,  Aesur  Soc,  v.  Ford,  114  U.  8. 
t)8r).  641  [29: 261,  263].  The  plaintiff,  it  is  true, 
contends  that  the  limitation  of  ten  years  could 
not,  consistently  with  the  Constitution  of  the 
United  States,  be  applied  to  an  action  upon  a 
judgment  or  decree  of  a  court  of  the  United 
States,  when  a  longer  period  was  given  within 
which  to  sue  upon  a  iudjnnent  or  decree  of  a 
court  of  record  estabHsned  b^  the  laws  of 
Wisconsin.  And  if  the  plainhff  properly  in- 
voked the  oridnal  iurisdiction  of  the  Circuit 
Court  of  the  United  States,  in  respect  to  the 
cause  of  action  set  out  in  his  complaint,  the 
question  of  limitation,  under  one  construction 
of  the  local  statute,  would  be  decisive  in  the 
case.  But  is  the  present  suit,  therefore,  one 
arising  under  the  Constitution  or  the  laws  of 
the  United  States,  within  the  meaning  of  the 
Act  of  1875?    We  think  not 

It  has  been  often  decided  b\     Is  court  that 

riS891  ^  ^^  ^^y  ^  ^^  ^^  ^^^^  uncier  the  Constitu- 
tion or  laws  of  the  United  States,  within  the 
meaning  of  that  Act,  even  where  the  federal 
question  upon  which  it  depends  is  raised,  for 
the  first  time  in  the  suit,  by  the  answer  or  plea 
of  the  defendant.  But  these  were  removal 
cases,  in  each  of  which  the  grounds  c5  federal 
Iurisdiction  were  disdosed  either  in  the  plead- 
ings, or  in  the  petitioner  affidavit  for  removal; 
in  other  words,  the  case,  at  the  time  the  juris- 
diction of  the  Circuit  Court  of  the  United  States 
attached,  by  removal,  clearly  presented  a  ques- 
tion or  questions  of  a  federal  nature.  Ifew 
Orleans,  M.  d  T,  R.  Co,  v.  Mies,  102  U.  S.  185, 
140  [26:  96,  98];  Ames  v.  Kansas,  111  U.  S. 
449,  462  [28:  482,  487];  Pacific  R,  Removal 
Cases,  115  U.  S.  1,  11  [29: £319,  322]:  Southern 
Pae,  R.  Co.  v.  Cal.  118  U.  S.  109,  112  [30: 108, 
104].  Besides  the  right  of  removal  under  the 
Act  of  1875  could  not  be  made  to  depend  upon 
a  preliminary  inquiry  as  to  whether  theplamt- 
iff  had  or  had  not  the  ri^ht  to  sue  in  the  State 
court  of  original  jurisdiction  from  which  it 
was  sought  to  remove  the  suit.  Where,  how- 
ever, the  original  jurisdiction  of  a  Circuit 
Court  of  the  United  States  is  invoked  upon  the 
sole  ground  that  the  determination  of  tne  suit 
depends  upon  some  question  of  a  federal  nature, 
it  must  appear,  at  the  outset,  from  the  declara- 
tion or  the  bill  of  the  party  suing,  that  the  suit 
is  of  that  character;  in  other  words,  it  must 
appear,  in  that  class  of  cases,  that  the  suit  was 
one  of  which  the  circuit  court  at  the  time  its 
Jurisdiction  is  invoked,  could  properly  take 
cognizance.  If  it  does  not  so  appear,  then  the 
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court,  upon  demurrer,  or  motion,  or  upon  its 
own  inspection  of  the  pleading,  must  dismiss 
the  suit;  just  as  it  would  remand  to  the  State 
court  a  suit  which  the  record,  at  the  time  of 
removal,  failed  to  show  was  within  the  juris- 
diction of  the  circuit  court.  It  cannot  retain 
it  in  order  to  see  whether  the  defendant  may 
not  raise  some  question  of  a  federal  naturt 
upon  which  the  right  of  recovery  will  finally 
depend:  and  if  so  retained,  the  want  of  juris- 
diction at  the  commencement  of  the  sui.t  is 
not  cured  by  an  answer  or  plea  which  may  sug- 
gest a  question  of  that  kind.  If  the  City  had 
not  answered  in  the  present  suit,  and  judgment 
by  default  had  been  rendered  against  it,  this 
court,  upon  writ  of  error,  would  have  been 
compelled  to  reverse  the  judgment,  upon  the 
ground  that  the  record  did  not  show  jurisdic- 
tion in  the  circuit  court. 

It  results  that,  from  any  view  of  the  case,  as 
presented  by  the  record,  it  is  one  In  respect  to 
which  the  plaintiff  could  not,  under  the  Act  of 
1875,  invoke  the  original  jurisdiction  of  the  cir- 
cuit court.  ITie  judgment  must,  thertfore,  be 
reversed  and  the  cause  remanded  with  direc- 
tions for  such  further  proceedings  as  may  be 
consistent  with  law,  the  plaintiff  m  error  to  pay 
the  costs  in  this  court.  It  will  be  for  the  court 
below  to  determine  whether  the  pleadings  can 
be  so  amended  as  to  present  a  case  withla  its 
Jurisdiction.  King  Bridge  Co.  v.  Otoe  Co  120 
U.  S.  225.  227  [80: 628,  6241;  Menard  v.  Qog- 
gan,  121  U.  S.  258  [80;  914]     Reversed. 
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THOMAS  WALSTON  et  al.,  Flff^,  in  Err..  [578] 
JOSEPH  NEVIN  ET  AU 


JOHN  G.  ROACH  et  al.,  Pffs.  in  mrr.^ 

V, 

SAME. 

(See  S.  C.  Beportcr*8  ed.  578-M2.) 

Motions  to  dismiss  and  affirm—Kentucky  Stat' 
ute — constitutionality  of  tax  law — due  procem 
of  law — equal  protection, 

1.  On  motloDS  to  dlsmlas  and  alBrai,  this  oourt 
only  requires  the  printing  of  so  much  of  the  record 
as  wiU  enable  it  to  act  underetandingly  without 
referring  to  the  transcript. 

2.  The  Kentucky  Statute  of  188!^  to  amend  the 
charter  of  the  City  of  Louisville,  so  fSsr  as  It  author- 
ises the  cost  of  the  improvements  of  streets  to  be 
asseesed  against  the  owners  of  Jots  and  gives  a  lien 
thereon,  is  not  in  conflict  with  section  1  of  the  Four- 
teenth Amendment  to  the  Oonstitution  of  the 
United  States,  as  amounting  to  a  deprivation  of 
prooerty  without  due  process  of  law,  and  a  denial 
of  the  equal  protection  of  the  taws. 

8.  Whenever  by  the  laws  of  a  9tate,  or  by  stste 
authority,  a  tax  is  Imposed  upon  property  for  the 
public  use,  and  those  laws  provide  for  a  mode  of 
contesting  the  charge  thus  imposed,  in  the  ordi- 
nary courts  of  justice,  with  such  notice  to  the  per-, 
son,  or  such  proceeding  in  regard  to  tira  propcurty, 
as  is  appropriate  to  the  nature  of  the  case,  the 
judgment  in  such  proceedings  cannot  be  said  to 
deprive  the  owner  of  his  property  without  due 
process  of  law. 

4.  The  determination  of  the  taxing  district  and 
the  mar  .ler  of  the  apportionmeat  are  all  within 
the  legislative  power. 

5.  whenever  the  law  operates  alike  upon  all  peiw 
sons  and  property,  similarly  situated,  equal  pro* 
teotion  cannot  be  said  to  be  denied. 
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6.  Ab  the  questioii  raised  In  these  cases  Is  a 
federal  quesnon,  this  court  will  not  sustain  the 
motions  tO'  dismiss*  but,  as  there  was  oolor  for 
those  motions,  and  the  contention  now  made  has 
been  often  determined  adversely,  so  that  the  rule 
must  be  r^jarded  as  settled,  the  motions  to  affirm 
are  granted. 

[Nos.  1129.  1160.] 
StUmitted  Nov.  £6,1838.    Decide  Dee.  10, 1888. 

IN  ERROR  to  the  Court  of  Appeals  of  Ken- 
tucky, to  review  a  judgment  directing  the 
enforcement  of  a  lien  for  an  assessment  for  a 
local  improvement  in  the  City  of  Louisville. 

On  motions  to  dismiss,  united  with  motions 
to  affirm.  Motions  to  dismise  denied.  Motions 
to  ajprm  granted. 

The  fact<i  are  stated  by  the  court. 

Messrs,  H.  BI.  Lane  and  J.  K«  6oodloe» 
for  defendants  in  error,  in  support  of  motions: 

Under  the  provisions  of  the  Act  in  question, 
no  tax  is  authorized  to  be  levied  except  upon 
the  terms  of  equality  and  for  a  public  purpose. 

Vol.  I.  p.  990,  Sess.  Acts  iaSl-3,  Kentucky 
Legislature;  Preston  v.  Roberts,  12  Bush,  570, 
585;  Beck  v.  Obst,  Id.  268;  SehmeiU  v.  Qiles, 
Id.  491. 

Under  the  provisions  of  this  Act,  no  tax  or 
burden  imposed  can  be  coercively  collected 
until  the  imrty  taxed  has  been  afforded  a  full 
and  fair  opportunity,  on  notice  to  him,  and  in 
the  due  course  of  iudicial  proceeding,  to  bei 
beard  as  to  the  regularity  ana  legality  of  every 
step  and  act  taken  by  the  local  authorities  in 
the  imposition  of  the  burden  or  tax,  as  to  the 
justice  and  equality  of  the  tax,  as  to  the  plan  of 
the  hpportionment,  the  formation  of  the  tax 
district,  and  as  to  the  compliance  by  the  local 
authorities  with  every  term  and  conoition  upon 
which  their  power  to  impose  a  tax  or  burden 
is  made  to  depend  by  the  organic  law  of  the 
City  of  Louisville.    This  is  due  process  of  law. 

Yol.  L  p.  990,  Sess.  Acts  1881-2,  Kentucky 
Legislature;  Preston  v.  Roberts ^  supra;  Davia- 
son  v.  K  0.  96  U.  8.  97  (24:  616);  Hagar  v. 
Reclamation  DUt,  No.  108,  111  U.  8.  701  (98: 
509);  Mobile  Co,  v.  Kimball,  102  U.  8.  691  (26: 
238);  Kelly  v.  Pittsburgh,  104  U.  8.  78  (26:  65H): 
McMillen  v.  Anderson,  95  U'.  8.  37  (24:  335); 
W'urU  y.  Eoagland,  114  U.  8.  606  (29:  229). 

Section  1  of  article  14  of  the  Amendments  to 
the  Constitution  of  the  United  States  imposes 
no  restriction  on  the  power  of  the  Legislature 
to  define  and  create  a  tax  district,  and  to  lay 
taxes  upon  the  property  in  such  district  in  aid 
of  a  local  public  improvement,  and  to  appor- 
tion such  burden  or  taxes. 

U.  8.  V.  Memphis,  97  U.  8.  284  (24: 987);  7>ir- 
amie  Co,  v.  A&any  Co.  92  U.  8.  807  (23:  652); 
MobiU  Co.  v.  KimbaU,  102  U.  8.  691  (26:  238); 
Pearson  v.  Zable,  78  Ky.  173;  Burroughs, 
Taxn.  446;  Cooley,  Taxn.  110;  Shelby  Co,  Judge 
v.  Shelby  R,  Co.  5  Bush,  225;  People  v.  Brook- 
lyn, 4  N.  Y.  420;  Burnett  v.  Sacramento,  12 
CaL  76;  Lexington  v.  McOuillan,  9  Dana,  513; 
Dorgan  v.  Boston,  12  Allen.  223;  Nichols  v. 
Bridgeport,  23  Conn.  189;  Bridgeport  v.  New 
York  it  N.  H,  R.  Co,  36  Conn.  255:  BoweU  v. 
Buffalo,  87  N.  Y.  267;  Bingham  db  ©.  Bridge  d 
Turnp.  Co.  v.  Norfolk  Co.  6  Allen,  353;  Choi- 
Uss  V.  Parker,  11  Kan.  894;  Malchus  v.  Eigh- 
lands  Dist.  4  Bush,  547;  Sc&till  v.  Cleveland,  1 
Ohio  St  126;  Hill  v.  Higdon,  6  Ohio  St.  243; 
Langhorns  v.  Robinson,  20  Gratt.  661;  Shaw  y. 
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'  Dennis,  10  111.  405;  People  v.  Richmond  Co.  20 
N.  Y.  252. 

Mr.  B.  F.  Buekner,  for  plaintiffs  in  error, 
opposed  submission  of  motions  because  reo* 
ords  were  not  printed. 

Mr.  Chirf  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

Judgment  was  rendered  in  the  Louisville 
Chancery  Court  in  favor  of  the  defendants  in 
error  in  the  first  of  the  above  named  causes, 
directing  the  enforcement  of  a  lien  ^iven  by  a 
statute  of  the  Commonw€»alth  of  Kentucky, 
approved  March  24,  1882,  entitled  "An  Act  to 
Amend  the  Charter  of  the  City  of  Louisville," 
by  a  sale  of  certain  lots  in  the  City  of  Louis- 
ville owned  by  plaintiffs  in  error,  to  pay  the 
amounts  assessed  against  such  lots  for  a  local 
improvement,  and,  upon  appeal,  was  affirmed 
by  the  Court  of  Appeals  of  Kentucky. 

In  the  second  case,  which  arose  upon  an- 
other local  improvement,  but  involves  the  same 
questions  here,  the  Louisville  Chancery  Court 
denied  the  defendants  in  error  relief  because  in 
its  opinion  the  proceedings  for  the  improve- 
ment had  not  been  properly  taken;  but  the 
court  of  appeals  reversed  the  judgment  of  the 
chancellor  and  remanded  the  cause,  "with 
directions  to  enforce  the  lien,  and  for  proceed- 
ings consistent  with  the  opinion  herein,  whicJi 
is  ordered  lo  be  certified  to  said  court" 

Writs  of  error  were  thereupon  prosecuted  to 
this  court,  to  dismiss  which  motions  are  now 
made,*  united  with  motions  to  affirm  under  the 
rule. 

A  preliminary  objection  is  raised  that  de> 
fendants  in  error  should  have  caused  the  entire 
record  to  be  printed.  But  we  only  require  the 
printing  of  so  much  of  the  record  as  will  en- 
able us  to  act  understandingly  without  refer- 
ring to  the  transcript;  and  if,  in  the  judgment 
of  counsel  opposing  the  motions,  more  in  that 
respect  was  needed,  he  might  have  made  such 
sped  Be  reference  thereto  as  would  have  enabled 
counsel  for  the  moving  parties  to  have  sup- 
plied it.  As  the  cases  stand,  we  have  appar- 
ently been  furnished  with  quite  enough  for  the 
disposition  of  the  questions  involved.  The 
parts  of  the  statute  necessary  to  be  considered 
upon  these  motions  are  as  follows: 

"Sec.  1.  Public  ways  as  used  in  this  Act  shall 
mean  all  public  streets,  alleys,  sidewalks,  roads, 
lanes,  avenues,  highways  and  thoroughfares, 
and  shall  be  under  the  exclusive  management 
and  control  of  said  city,  with  power  to  improve 
them  by  original  construction  and  reconstruc- 
tion thereof,  as  may  be  prescril>ed  by  ordinance. 
Improvements  as  applied  to  public  ways  shall 
mean  all  work  and  material  used  upon  them  in 
the  construction  and  reconstruction  thereof^ 
and  shall  be  made  and  done  as  maybe  pre> 
scribed  either  by  ordinance  or  contract,  aj^ 
proved  by  the  general  council. 

"Sec.  3.  When  the  improvement  is  the  origin- 
al construction  of  any  street,  road,  lane,  alTey^ 
or  avenue,  such  improvement  shall  be  made  aft 
the  exclusive  costs  of  the  owners  of  lots  in 
each  fourth  of  a  square,  to  be  equally  appor- 
tioned by  the  general  council  according  to  the 
number  of  square  feet  owned  by  them  respect- 
ively, except  that  corner  lots  (say  thirty  feet 
front  and  extendinir  back  as  may  be  prescribed 
by  ordinance)  shall  pay  twenty-five  per  cent 
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more  than  others  for  such  improvemeDts. 
Each  subdivision  of  territoir  bounded  on  all 
sides  by  principal  streets  shall  be  deemed  a 
square.  When  the  territory  contiguous  to  any 
public  way  is  not  defined  into  squares  bv  prin- 
cipal streets,  the  ordinance  providing  for  the 
improvement  of  such  public  way  snail  state 
the  depth  on  both  sides  fronting  said  improve- 
ment to  be  assessed  for  the  cost  of  making  the 
same  according  to  the  number  of  square  feet 
owned  by  the  parties  respectively  within  the 
depth  as  set  out  in  the  ordinance.  A  Hen 
shall  exist  for  the  cost  of  original  improvement 
of  public  ways  ...  for  the  apportionment 
ancf  interest  thereon,  at  the  rate  of  six  per  cent 
per  annum  aiminst  the  respective  lots,  and  pay- 
ments may  oe  enforced  upon  the  property 
bound  therefor  by  proceedings  in  court;  and 
no  error  in  the  proceedings  of  the  general 
council  shall  exempt  from  payment  after  the 
work  has  been  done  as  requirea  by  either  the 
ordinance  or  contract;  but  the  general  council, 
or  the  courts  in  which  suits  may  be  pending, 
shall  make  all  corrections,  rules,  and  orders  to 
do  justice  to  allparties  concerned.  .  . 

**Sec.  4.  .  .  When  improvements  in  public 
ways  have  been  made  .  .  .  and  the  contract 
therefor  completed,  the  city  en^neer  shall,  by 
one  insertion  in  one  of  the  daily  newspapers 
published  in  Louisville,  give  notice  of  the  time 
[58 1  ]  and  place  fixed  for  the  inspection  and  reception 
of  the  work  by  the  city  engineer  or  either  of 
his  assistants  or  deputies,  and  such  owners, 
their  agents  and  representatives,  may  appear 
and  be  heard  before  such  engineer,  his  assist- 
ant or  deputy,  as  to  whether  such  improve- 
ments have  been  made  in  accordance  with  the 
ordinance  authorizing  the  same  and  the  con- 
tract therefor." 

Session  Laws,  1881-2,  Vol.  1,  p.  990. 

In  accordance  with  the  provisions  of  this 
Act  the  local  improvements  in  question  were 
made,  and  warrants  issued  for  the  sums  appor- 
tioned against  each  of  the  lots  belonging  to 
plaintiffs  in  error  as  their  share  of  the  cost,  to 
Joseph  Nevin,  the  contractor,  one  of  the  de- 
fendants in  error,  who  assigned  them  to  Samuel 
B.  Richardson,  the  other,  and  they  brought  the 
actions. 

The  plaintiffs  in  error  set  up  in  their  plead- 
ings, and  insisted  in  the  trial  court,  that  the 
Act  of  the  General  Assembly,  so  far  as  it 
authorized  the  cost  of  the  Improvements  of 
streets  and  other  ways  to  be  assessed  against 
the  owners  of  lots  and  gave  a  lien  thereon,  in 
the  manner  therein  provided,  and  all  the  pro- 
ceedings thereunder,  were  in  conflict  with  sec- 
tion 1  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  as  amount- 
ing to  a  deprivation  of  property  without  due 
process  of  law  and  a  denial  of  the  equal  protec- 
tion of  the  laws. 

The  statute  has  been  repeatedly  before  the 
Kentucky  Court  of  Appeals,  which  has  sus- 
tained it  as  constitutional  and  proper  legisla- 
tion, the  powers  vested  thereby  in  the  local 
government  being  subjected  to  the  supervision 
of  the  courts,  "where  the  particular  facts  in 
each  case  can  be  examined,  and  the  contro- 
versy determined  by  those  rules  and  priuciples 
which  have  always  governed  courts  in  dealing 
with  questions  of  assessment  and  taxation. ' 


Preston  v.  Roberts^  12  Bush,  587;  Beck  v.  Obst, 
Id.  268;  Broctdway  Baptist  ChurcJi  v.  McAtee, 
8  Bush,  516.  Unjust,  unequal  or  arbitrary 
burdens  are  not  authorized  to  be  imposed  by 
the  terms  of  the  Act,  and  opportunity  w  given 
to  every  party  interested  to  bo  heard  in  opposi 
tion  to  the  enforcement  of  the  liability  in  the 
courts,  which  are  specifically  authorized  to 
"make  all  corrections,  rules,  and  orders  to  do 
justice  to  all  parties  concerned." 

In  Davidson  v.  New  OrUans,  96  U.  S.  104  r24:  [582] 
61 9J,  it  was  held  by  this  court,  Mr,  Justice  Muler 
delivering  the  opinion,  "that  whenever,  by  the 
laws  of  a  State,  or  by  state  authority,  a  tax» 
assessment,  servitude,  or  other  burden  is  im- 
posed upon  property  for  the  public  use,  whether 
it  be  for  the  whole  State  or  of  some  more 
limited  portion  of  the  community,  and  those 
laws  provide  for  a  mode  of  confirming  or  con- 
testing the  charge  thus  imposed,  in  the  ordi- 
nary courts  of  justice,  with  such  notice  to  the 
person,  or  such  proceeding  in  regard  to  the 
property  as  is  appropriate  to  the  nature  of 
the  case,  the  judgment  in  such  proceedings 
cannot  be  said  to  deprive  the  owner  of  his 
property  without  due  process  of  law,  however 
obnoxious  it  mav  be  to  other  objections  .  .  . 
It  is  not  possible  to  hold  that  a  party  has, 
without  due  process  of  law,  been  deprived 
of  his  property,  when,  as  regards  the  issues 
affecting  it,  he  has,  by  the  laws  of  the  State,  a 
fair  triS  in  a  court  of  justice,  according  to 
the  modes  of  proceeding  applicable  to  such  a 
case."  And  the  conclusion  was  reached  that 
neither  the  corporate  agency  by  which  the 
work  is  done,  the  excessive  price  which  the 
statute  allows  therefor,  nor  the  relative  impor- 
tance of  the  work  to  the  value  of  the  land 
assessed,  nor  the  fact  that  the  asse&sment  is 
made  before  the  work  is  done,  nor  that  the 
assessment  is  unequal  as  regards  the  benefits 
conferred,  nor  that  personal  judgments  are 
rendered  for  the  amount  assessed,  are  matters 
in  which  the  state  authorities  are  controlled  by 
the  Federal  Constitution.  So  the  determina- 
tion of  the  taxing  district  and  the  manner  of 
the  apportionment  are  all  within  the  legislative 
power.  Spencer  v.  Merchant,  125  U.  S.  345  [31 : 
7631;  Stanley  v.  Albany  Go.  121  U.  S.  550  [30: 
1003];  MobiU  Co.  v.  Kimball,  102  U.  S.  691  ]26: 
2381;  Hagar  v.  Reclamation  District  Xo.  108, 
111  U.  S.  701  [28:  569];  V.  S.  v.  Memphis,  97 
U.S.  284  r24:937l;  Laramie  Co,y.  Albany  Co.  93 
U.  S.  307  [23: 552j.  And  whenever  the  law  oper- 
ates alike  on  all  persons  and  property,  similarly 
situated, equal  protection  cannot  be  said  to  be  de- 
nied. Wvrts  V.  Hoagland^lU  U.  S .  606  [29:2291; 
BichmoTul,  F.  dt  P,  Ji,  Co,  v.  Richmond,  96  U.  S. 
529  [24:  737].  The  remedy  for  abuse  is  in  the 
state  courts;  for,  in  the  language  of  Mr.  Justice 
Field  in  Mobile  Co,  v.  Kimball,  "This  court  is 
not  the  harbor  in  which  the  pixjple  of  a  city  or  r  5931 
county  can  find  a  refuge  from  ill  advised,  un-  * 
equal,  and  oppressive  state  legislation." 

Am  the  question  raised  in  tfusc  cases  is  afed- 
eral  question  (Spencer  v.  Merchant,  supra),  tee 
will  not  sustain  the  motions  to  disira'ss;  but  as 
tliere  was,  in  our  judgment,  color  for  Viose  mo- 
tions,.and  the  contention  now  made  has  often 
been  pressed  upon  our  attention  before,  aiid  as 
(ften  determined  adversely,  so  that  th^  rule  must 
be  refjarded  as  settled,  we  sliaU  grant  the  motioffs 
to  ajfirm.    Affirmed, 
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V. 

EUGENE  B.  MYERS. 
(Seo  S.  0.  Reporter^  ed.  617-687.) 

BeporUfi  copyright — conditions— presumption 
— deposit  of  title  and  work — evidence — clerk's 
eertifieaie—publica  tion — delivery — consecutive 
order — immaterial  variances— proof  of  trans^ 
fer  of  title— acquiescence  and  laches — infringe- 
ment, to/iat facts  establish — books  and  papers — 
damages  —  stereoiyping—scUaries — credit  for 
copies  not  sold — sales  of  second  hand  volu  mes — 
profits,  rule  as  to — on  the  whale  book— matters 
ofJacL 

1.  The  reporter  of  a  volume  of  law  reports  can. 
In  the  ubeence  of  a  prohibitory  statute,  obtain  a 
copyright  for  the  volume  as  an  author;  and  such 
copyright  will  cover  ]the  parts  of  the  book  of  which 
he  is  the  author,  although  he  has  no  exclusive  right 
in  the  judicial  opinions  published  or  the  work  done 
by  the  Judges,  and  although  he  is  a  public  officer 
and  receives  a  salary  or  compensation  from  the 
State. 

2.  The  three  conditions  prescribed  by  the  statute, 
namely:  the  deposit  before  publication  of  the  print- 
ed copy  of  the  title  of  the  book,  the  giving  of  infor- 
mation of  the  copyright,  by  the  Insertion  of  the  no- 
tice on  the  title  page  or  the  next  page,  and  the 
depositing  of  a  copy  of  the  l>ook  witbfn  three 
months  after  the  publication,  are  conditions 
precedent  to  the  perfection  of  the  copyright. 

3.  In  the  absence  of  evidence  to  the  contrary,  it 
will  be  presumed  that  the  deposit  of  the  title  was 
made  before  publication,  and  also  that  where  the 
work  purports  to  have  been  deposited  within  three 
months  after  the  date  of  the  deposit  of  the  title,  it 
was  deposited  within  three  mouths  after  publica- 
tion. 

4.  It  wHI  be  equally  presumed,  in  the  absence  of 
evidence  to  the  contzary,  that  the  deposit  of  the 
work,  though  made  on  the  same  day  with  the  de- 
Eh»^t  of  the  title,  was  not  made  prior  to  pubUca- 

6.  Although  tt  is  to  be  presumed  that  the  title 
was  deposited  before  publication,  yet,  where  the 
work  was  deposited  five  months  and  five  daj's  after 
the  deposit  o^  the  title,  it  cannot  be  presumed  that 
•uch  deposit  of  the  work  was  made  within  three 
months  after  the  publication. 

6.  A  copy  of  the  title  as  deposited  and  recorded, 
under  the  seal  of  the  court,  griven  by  the  clerk  to 
the  author  or  proprietor  who  deposits  it,  is  suffi- 
cient prima  SO'CiU  evidence  of  the  deposit  of  the 
title. 

7.  The  memorandum  In  the  present  case,  of  the 
fact  and  date  of  the  deposit  of  the  work,  purport- 
ing to  be  signed  by  the  clerk,  is  sufficient  prima  facie 
certificate  of  such  deposit,  and  competent  evidence 
of  the  fact  and  of  the  date,  without  further  proof 
of  the  signature  of  the  clerk,  it  being  on  the  same 
paper  with  his  signature  as  clerk  to  the  certificate 
of  the  deposit  of  the  title;  but  it  wiis  open  to  the 
defendants  to  show  that  his  signature  to  the  memo- 
randum was  not  genuine. 

8.  The  delivery  of  the  copies  of  the  volume  to  the 
Secretary  of  State,  for  the  use  of  the  State,  as  re- 

auirod  by  the  Illinois  Statute,  is  a  publlcution  of 
le  volume;  and  where  the  deposit  of  it  in  the 
clerk's  office  did  not  take  place  until  three  months 
and  fifteen  days  after  such  publication,  the  deposit 
of  the  work  was  not  made  in  time,  and  the  copy- 
right fails. 

0.  Where  copies  of  the  volume  were  delivered 
and  the  title  and  the  work  were  both  of  them  de- 
posited on  the  same  day,  it  must  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that  the 
deposit  of  the  title  preceded  the  publication,  and 
that  the  delivery  of  the  copies  to  the  Secretary  of 
State  preceded  the  deposit  of  the  work  in  the 
olerk^  office. 

10.  Where  the  three  things  are  prescribed  by  the 
statute  to  be  done  in  consecutive  order,  and  all 
three  appear  to  have  been  done  on  the  same  day,  it 
will  be  presumed  that  the  statute  was  complied 
with,  leaving  the  prima  fads  evidence  open  to  be 
rebutted. 

11.  Where  the  title  was  deposited  January  28, 
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1867,  and  the  notice  printed  in  the  volume  purports 
to  show  that  the  copyright  was  entered  Id  W6«,  the 
variance  was  held  immaterial  as  causing  no  injury. 

12.  Where  the  certiticate  of  the  clerk  shows  tbat 
the  printed  title  was  deposited  by  **E.  B.  Myern  Ar 
Chandler**  and  the  printed  notice  of  the  entrv  of 
copsrright  in  the  volume  as  published  purports  to 
show  that  the  copyright  was  enterea  by  B.  B. 
Myers  alone,  the  varianco  was  immaterial. 

la.  While,  after  the  obtaining  of  a  copyright,  a 
written  assignment  may  be  necessary  to  convey  ti- 
tle to  it,  or  a  written  license  to  give  a  right  to  re- 
produce copies  of  the  copyrighted  book,  one  may 
become  the  owner  by  a  paroltransferof  whatever 
right  the  author,  prior  to  the  taking  of  the  copy- 
right, had  to  convey. 

14.  Parol  evidence  that  the  plaintiff  owned  the 
copyright  at  the  time  the  infringements  were  oom- 
mitted.  Introduced  without  obJection,was  sufficient 
prima  lade  evidence  of  title  until  rebutted. 

15.  Upon  the  evidence,  held,  that  the  plaintiff  did 
not  consent  to  the  republication  of  the  volumes  by 
the  defendant;  that  he  never  abandoned  his  copy- 
rights, or  consented  to  surrender  them  without 
consideration;  that  he  never  acquiesced  in  any  in- 
fringement of  his  coprrights  by  the  defendant^: 
and  that  he  was  not  guilty  of  laches  in  seeking  re- 
lief. That  defendants  recognized  hie  copyrights,  by 
offering  to  purchase  them,  is  iuconaistent  with  con- 
sent and  abandonment 

16.  The  following  facts,  to  wit:  That,  although 
Volumes  32  to  38  of  the  lUkiois  Reports  as  edited  by 
defendants  are  condensed  from  the  volumes  of  the 
original  reporter  belonging  to  plaintiff,  yet  the 
paging  of  the  coses  in  both  editions  is  the  same; 
that  the  list  of  cases  which  precedes  each  report  is 
the  same;  that  it  appears  by  comparison  that  ali 
the  volumes  of  the  original  reporter  were  used 
throughout  in  editing  and  annotating  defendant^** 
volumes;  that  words  and  sentences  were  copied 
without  change  or  changed  only  in  form;  that 
although  there  appears  to  be  indepenctent  labor 
by  defendants*  editors,  yet,  for  a  large  portion 
of  the  work  performed  by  them,  they  did  not  re- 
sort to  original  sources,  but  obtained  their  infor- 
mation f romplaintiff's  volumes;  that,  although  the 
head  notes  of  the  two  editions  differ,  vet,  it  is  ap- 

)arent  that  the  head  notes  of  plaintiff's  volumes 
lave  been  freely  used  in  the  preparation  of  the 
icad  notes  of  defendants*  volumes,  luld^  to  estab- 
lish, under  the  ch^umstaoces  of  this  case,  that  the 
defendants  have,  in  the  preparation  of  their  vol- 
umes, used  the  volumes  of  the  plaintiff  so  as  to  in- 
terfere with  his  copyright. 

17.  As  to  Volumes  89  to  46,  Tield,  that  upon  com- 
paring parts  of  each  volume,  those  of  the  com- 
plainant and  of  the  defendants,  one  with  the  other, 
there  can  be  no  doubt  that  m  some  respects  in 
each  case,  the  complalnant^s  volumes  has  been  used 
by  defendants  in  the  head  notes,  the  statement  of 
facts  and  the  arguments  of  counsel;  that  in  every 
volume  prepared  by  defendants,  there  are  unmis- 
takable indicia  that  they  have  not  confined  them- 
selves solely  to  the  origmal  sources  of  information, 
namely:  the  opinions  of  the  judges,  the  records  and 
the  arguments  of  counsel;  that  in  arranging  the 
order  of  cases,  and  in  the  paging  of  the  different 
volumes,  complainant^s  edition  has  been  followed 
by  the  defendants,  and  although  that  would  not  be 
sufficient  to  give  a  decree  against  defendants,  yet, 
in  connection  with  other  similarities  between  the 
two  editions,  it  shows  that  complainant's  volumes 
have  been  used  in  editing  and  publishing  defend- 
ants* volumes:  that  one  (d  the  most  significant  evi- 
dences of  infringement,  existing  frequently  in  de- 
fendants' volumes,  is  the  copying  of  the  errors 
made  in  complainants  volumes. 

18.  It  is  no  valid  objection  that  the  defendants 
were  compelled  to  produce  their  books  and  papers 
on  the  accounting  before  the  master.  They  were 
not  thereby  compelled  to  produce  evidence  against 
themselves,  in  aid  of  a  forfeiture.  That  provision 
is  the  usual  one  in  an  interlocutory  decree  in  a 
suit  in  equity  for  the  infringement  of  a  copyright. 
As  the  forfeiture  of  the  volumes  could  not  oe  ob- 
tained by  this  suit,  although  prayed  for  in  the  bill, 
the  books  and  papers  were  admissible  in  evidence. 

19.  In  ascertaining  the  damages,  the  circuit 
court  did  not  err  in  disallowing  to  the  defendants 
a  credit  for  stereotyping  the  volumes. 

2U.  Nor  was  it  error  to  disallow  a  credit  to  the  de- 
fendants for  the  amount  paid  to  the  different  mem- 
bers of  their  firm  for  their  services,  in  the  way  of 
salaries,  as  a  part  of  the  vgcpense  of  conducting; 
their  business. 

2L  The  master  rightfully  excluded  a  credit  for 
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the  tostB  of  produdn ff  copies  of  the  volumei  whloh 
the  defendants  did  not  sell. 

fBSL  In  regard  to  volumes  which  had  been  already 
sold  by  the  defendants,  and  which  they  purchased 
as  second  hand  books  and  resold,  the  plaintiff  was 
thus  twice  Injured  by  the  acts  of  the  defendants, 
and  the  sales  of  the  second  hand  volumes  must  be 
accounted  for  as  if  thoy  were  first  sales. 

n.  In  reflrard  to  the  general  question  of  the  prM- 
its  to  be  accounted  for  by  tlie  defendants,  as  to  the 
volumes  in  question,  the  only  proper  rule  to  be 
adopted  is  to  deduct  from  the  selling  price  the  act- 
ual and  legitimute  manufacturing  cost. 

24.  If  the  volume  contains  matter  to  which  a 
copyright  could  not  properly  extend,  incorpo- 
rated with  matter  proper  to  be  covered  by  a 
copyright,  it  being  impossible  to  separate  the 
profits  on  the  one  from  the  profits  on  the  other 
as  the  profits  result  from  the  sale  of  the  book  as  a 
whole,  the  owner  of  the  copyright  will  be  entitled  to 
recover  the  entire  profits  on  the  sale  of  the  book. 

23.  The  conclusions  of  the  master  in  matters  of 
fact  have  every  reasonable  preeumptioo  in  their 
favor,  and  are  not  to  be  set  aside  or  modified,  un- 
less there  clearly  appears  to  have  been  error  or 
mistake  on  his  part. 

[No.  71.] 
Argued  Nov.  8, 9, 1888.    Decided  Dee.  17. 1888, 

APPEAL  from  a  decree  of  the  Oircuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  DHnois,  decreeing  that  the  plaintiff  was 
the  owner  of  the  copyright  of  certain  volumes 
of  law  reports,  and  awanting  damages  against 
the  defendants  for  an  infringement  of  the  copy- 
right and  a  perpetual  injunction.  Decree  re- 
vereed  as  to  one  volume,  and  aJUrmed  as  to  tbe 
others. 

Opinion  below  in  24  Fed.  Rep.  686. 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  J.  L«  Hig^h,  for  appellants: 

Law  reports  are  public  property,  not  sus- 
ceptible of  private  ownership,  nor  the  subject 
of  copyright  under  the  Act  of  Congress. 

This  question  was  not  decided  in  Wheaion 
V.  Petere,  88  U.  S.  8  Pet.  691  (8: 1055);  and  is 
still  an  open  question. 

The  opinions  of  the  judtres  are  public  prop- 
erty, and  not  the  subject  of  copyright  by  the 
reporter. 

This  principle  is  applicable  to  the  case  of  an 
official  reporter. 

Drone,  Copyrights,  161;  2  Morgan,  Law  of 
Literature,  569;  LiUU  v.  HaU,  59  U.S.  18 How. 
165  (15: 828);  Heine  v.  AppUtan^  Blalchf.  125; 
Statumers  Co,  v.  Seymour,  1  Mod.  256. 

The  early  English  cases  afford  strong  sup- 
port for  the  position  that  the  laws  are  not  pri- 
vate property,  and  are  not  susceptible  of  pri- 
vate ownership. 

The  Stationers  v.  The  Patentees,  Carter.  89; 
Bac.  Abr.  title.  Prerogative,  F.  5;  Roper  v. 
Streater,  cited  in  Skinner,  284;  Millar  v.  Tatf- 
lor,  4  Burr.  2804;  Basket  v,  Unitersity  of  Cam- 
bridge, 1  Wm.  Bl.  105;  Manners  v.  mair,  8 
Blijfh,  N.  R.  891. 

The  doctrine  of  exclusive  literary  ownership 
in  law  reports  is  contrary  to  public  policy. 
Tbe  decisions  of  the  Supreme  Court  of  Illinois 
are  part  of  the  law  of  the  land.  They  are, 
therefore,  publications  of  the  laws  of  the  State, 
in  like  manner  as  are  the  published  statutes  and 
Acts  of  the  Legislature. 

Appellee  is  not  entitled  to  relief  because  of 
noncompliance  with  the  conditions  of  the  Act 
of  Congress  of  1881,  concerning  copyrights. 

The  Act  of  Congress  provided  three  condi- 
tions or  requisites  to  obtaining  a  copyright 
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1.  Filing  a  printed  copy  of  the  title  of  the 
book  in  tbe  clerk's  office  of  the  District  Court 
of  the  United  States  for  the  given  district,  be- 
fore publication; 

2.  Printing  notice  of  the  copyright  on  ttie 
title  page,  or  on  the  succeeding  page; 

8.  l>Sivery  of  a  copy  of  tne  Fook  to  the 
clerk  off  the  district  court  within  thtcc  months 
aftcrpubUcation. 

4  U.  S.  SUt.  at  L.  486. 

The  conditions  imposed  by  the  statute  are 
indispensable  to  the  creation  of  a  copyright; 
and  a  strict  performance  of  these  conditions  la 
absolutely  neoessarv  to  the  existence  of  any  lit- 
erary property  in  the  published  work,  and  of 
any  right  of  action  for  an  infringement 

Wteaton  v.  Peters,  88  U.  8.  8  Pet  591  (8: 
1055);  MerreUy.  Tiee,  104  U.  8.  567  (26: 854); 
Murray  v.  Bogue,  1  Drew.  858;  JoUie  v.  Jatmee^ 

1  Blatchf .  618;  Bakm'  v.  Taylor,  2  Blatchf .  88; 
Struve  V.  Sehu>edler,  4  Blatchf.  28;  Chase  r. 
Sanborn,  6  Pat.  Off.  Oaz.  982;  Parkinson  t. 
Laselle,  8  Sawy.  880;  Drone,  Copyright,  266, 
862  et  seq,  and  cases  cited. 

If  the  volumes  were,  in  fact,  ever  deposited 
wiUi  the  clerk,  competent  proof  should  have 
been  tendered  and  failure  to  prove  this  is  ak>- 
solutelv  fatal 

MerreU  v.  Tiee,  104  U.  8.  557  (26: 854). 

The  printed  notice  of  the  entry,  upon  there* 
verse  of  the  title  page,  is  one  of  the  three  in- 
dispensable conditions  required  by  the  Act  of 
Congress. 

Baker  v.  Taylor,  2  Blatchf.  82;  Donaldson  t. 
Beckett,  dted  in  4  Burr.  2408, 

Appellee  wholly  failed  to  prove  title  to  any 
of  the  volumes,  as  averred  in  his  biU. 

The  decree  should  be  reversed,  because  of 
appellee's  acquiescence  in  the  publication  of 
the  volumes,  and  because  of  his  laches  in  seek- 
ing relief. 

Saunders  v.  Smiih,  8  MyL  &  C.  711;  Beard 
V.  Turner,  18  L.  T.  N.  8.  746;  Lewis  t.  Chap- 
man,  8  Beav.  188;  Tinsiey  v.  Lacy,  1  Hem.  8s 
M.  747;  Chappdl  v.  Sheard,  1  Jur.  N.  8.  996; 
Bundell  v.  Murray,  Jac.  811;  Webb  v.  Bnoer*, 

2  Wood.  A  M.  528;  Piatt  v.  Button,  19  Vcs. 
Jr.  447;  BaUp  v.  TViy^,  lTamlyn,295;  John- 
son  V.  Wyatt,  11  Week.  Kep.  852. 

If  one  acts  in  such  manner  as  intentionally  to 
make  another  believe  that  he  has  no  right,  or 
has  abandoned  it,  and  the  other,  trusting  to  that 
belief,  does  an  act  which  he  would  otberwiae 
not  have  done,  the  fraudulent  party  will  be  r^ 
strained  from  asserting  his  right 

Detereux  v.  Burmtyn,  5  Ired.  Eq.  851,  855; 
ffiU  V.  Epley,  81  Pa.  881. 

Appellants'  volumes  are  not  an  inf ringenoent 
of  the  original  edition. 

An  abrmgment  is  not  a  piracy. 

Edwkenoorth  v.  Netebery,  Lofft,  775;  Oyles 
V.  Wilcox,  2  Atk.  141;  Spiers  v.  Brown,  6 
Week.  Rep.  852;  Wilktns  v.  Aikin,  17  Vea.  Jr. 
422;  Folsom  v.  Marsh,  2  Story,  107;  Stery  v. 
Bolcombe,  4  BIcLean,806;  Stowe  v.  TTiewuu,  % 
Wall.  Jr.  547. 

There  can  be  no  copyright  in  the  labors  of 
thejudges. 

Wheaton  v.  Peters,  88  U.  a  8  Pet  691  (8: 
1055);  Cray  v.  Russell,  1  Story,  11;  Chaee  r. 
Sanborn,  6  Pat  Off.  Oaz.  982. 

The  title  of  a  published  work  is  not  the  sqIk 
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lect  of  copyright;  being  a  mere  appendage  or 
description,  wnich  is  not  within  the  meaning  of 
the  Act  of  Congress. 

Osgood  ▼.  Allen,  1  Holmes,  186;  Drone, 
Copyright,  145. 

Appellants  were  compelled  to  make  discov- 
cry  m  aid  of  the  forfeitures  sought  bv  appellee. 
They  were  compelled  to  produce  before  the 
master  their  books  and  accounts,  showing  the 
extent  of  their  publication  and  sale  of  tL3  vol- 
umes in  controversy. 

Ik]uity  will  never  compel  a  discovery  in  aid 
of  penalties  of  forfeitures,  unless  the  right  to 
such  penalties  or  forfeitures  is  waived  by  the 
person  seeking  the  discovery. 

Story,  Eq.  PI.  §§521.  575,  576;  Story,  Eq. 
Jur.  8  1494;  Mitf.  feq.  PI.  186,  198,  198;  Wig- 
ram,  Discovery,  62, 150,  195;  1  Dan.  Ch.  Pr. 
663;  Drone,  Copyright,  584;  U,  8.  v.. Saline 
Bank  of  Va.  26  U.  S.  1  Pet.  100  (7: 69);  AtwiU 
V.  Ferrett,  2  Blatchf.  89;  Johnson  y, Donaldson, 
18  Blatchf.  287,  8  Fed.  Rep.  22;  Chapman  v. 
Ferry,  12  Fed  Rep.  698;  Bird  v.  Hardmcke,  1 
Vem.  109,  note;  Uolbum  v.  Simms,  2  Hare,  548; 
AtUf'Gen.  v.  Lucas,  Id.  566;  Chauneeyv,  Tab- 
ourden,  2  Atk.  892. 

The  damages  are  excessive.  The  court  erred 
in  disallowing  credit  for  stereotyping. 

Appellants'  salaries  should  have  been  allowed 
as  part  of  the  expense  of  conducting  their  busi- 
ness. 

Prov.  Rubber  Co.  ▼.  Goodyear,  76  U.  8.  9  WaU. 
788  (19:566). 

Appellants  are  not  chargeable  with  profits  on 
volumes  which  they  purchased  at  second  hand 
and  resold. 

Perrigo  v.  BpatOding,  12  Pat.  Oflf.  €te.  852; 
A  C.  13  Blatchf.  889;  AdamM  v.  Burke,  84  U. 
8.  17  Wall.  468(21:700). 

The  court  has  no  jurisdiction  to  award  puni- 
tive damages  in  this  form  of  action,  its  power 
being  limited  to  the  allowance  of  profits  only. 

Chapman  v.  Ferry,  8  Sawy.  191;  12  Fed. 
Rep.  698;  Livingston  v.  Woodtoofth,  56  U.  S.  15 
How.  546(14:809). 

Mr.  Geo.  W.  Kretslncper,  for  appellee: 

Law  reports  are  the  subject  of  copyright. 

Wheaton  v.  Peters,  88  U.  S.  8  Pet.  591  (8: 
1055). 

The  plan,  arrangement  and  combination  of 
the  materials  are  as  fully  protected  by  the  copy- 
right as  the  materials  embodied  in  the  plan, 
arrangement  and  combination. 

Lawrence  v.  Dana,  7  Pat  Off.  Gaz.  91,  4 
Cliff.  1. 

The  statements  of  the  case  and  the  arguments 
of  counsel  may  be  the  subject  of  property  in 
the  reporter. 

Curtis,  Copyright,  181. 

Marginal  notes  and  abstracts  of  argument  are 
the  subject  of  copyright 

Cdl)beit  V.  Woodward,  L.  R  14  Eq.  407;  Bogus 
V.  Houlston,  5  DeQ.  &  8.  275;  Drone,  Copy- 
right, 152, 155;  Banks  v.  MeDiviH,  18  Blatchf. 

m 

The  combination  of  the  citations  with  the 
statutes  was  a  valuable  and  useful  work  in 
which  copyright  was  held  to  vest 

Little  V.  Qould,  2  Blatchf.  862. 

The  copyright  protects  the  whole  and  all 
the  parts  and  contents  of  a  book. 

Drone,  Copyright,  144,  157;  2  Morgan,  Law 
of  Literature,  665, 169. 
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There  is  no  distinction  between  the  work  of 
a  reporter  of  the  decisions  of  a  court  of  justice 
and  that  of  any  other  author. 

Hodges  V.  Welsh,  2  Irish  Eq.  266;  Butterworth 
V  Robinson,  5  Ves.  Jr.  709. 

Where  part  of  the  matter  is  old,  and  part 
new,  and  the  two  arc  united,  and  by  such  union 
become  more  suitable  and  convenient  for  use, 
under  the  arrangement  devised  by  the  proprie- 
tor or  publisher,  he  may  protect  his  right  by 
copyright 

(hry  V.  Longman,  1  East,  858;  Jarrold  v. 
Boulsion,  3  Kay  &  J.  708;  Longman  v.  Win- 
chester, 16  Ves.  Jr.  269;  Manman  v.  Tegg,  2 
Russ.  385;  Curtis,  Copyright,  253;  Qray  v. 
Russell,  1  Story.U ;  Emerson  v.  Daties,  3  Story, 
768;  Greene  v.  Bisliop,  1  Cliff.  199. 

The  signature  of  the  clerk  to  the  statement 
that  the  work  was  deposited  on  the  day  and 
year  named,  gives  equal  official  force  and  cer- 
tainty as  the  signature  of  the  clerk  to  the  file 
mark  of  a  declaration. 

Dyer^.  Z<i«^,  51  Dl.  181. 

The  clerk  was  the  clerk  not  only  of  the  dis- 
trict in  which  the  copies  of  the  volumes  were 
required  to  be  deposited,  but  he  was  the  clerk 
of  the  court  in  which  this  suit  was  brought. 

Thielmann  v.  B^irg,  78  HI.  294. 

By  making  the  objection  upon  specific 
ground,  counsel  has  waived  all  general  or  other 
specific  ground  of  objection. 

Evanston  v.  Gunn,  99  tJ.  8.  660  (25:306). 

The  deposit  of  the  title  page  secures  copy- 
right. 

BoucicauU  v.  Wood,  2  Biss.  86;  Wheaton  v. 
Peters,  83  U.  8.  8  Pet.  591  (8:1055);  Dwighi  v. 
AppUton,  1  N.  Y.  Legal  Obs.  198. 

The  objection  to  the  evidence  of  titL  should 
have  been  upon  the  specific  ground  now  urged. 

Wilson  V.  King,  88  HI.  235. 

No  laches  can  be  imputed  to  appellee.  The 
onus  of  proving  the  laches  is  on  defendants. 

ChappeU  V.  Sheard,  1  Jur.  N.  8.  997;  Emer- 
son V.  DaiHes,  3  Story,  772;  Little  v.  Gould, 
2  Blatchf.  169;  Saunders  v.  Smith,  3  Myl.  & 
C.711.  ^ 

The  cases  of  Beard  v.  Turner,  13  L.  T.  N.  S. 
746;  Lewis  v.  Chapman,  8  Beav.  133;  and 
TinsHey  v.  Lacy,  1  Hem.  &  M.  747,  are  different 
from  the  case  at  bar;  so  are  the  cases  of  Run- 
dellY.  Murray,  Jajc.  311;  Piatt  v.  Button,  19 
Ves.  Jr.  447;  Baity  v.  Taylor,  1  Tamlyn.  295; 
and  Johnson  Y,  Wyatt,  11  Weekly  Rep.  852. 

Appellants  prepared  the  books  republished 
by  them  from  the  books  of  appellee. 

List  Pub,  Co.  V.  KeUer,^  90  Fed.  Rep.  772; 
Morris  v.  Ashbee,  L.  R.  7  Eq.  34. 

It  is  piracy  for  the  second  editor  or  publisher 
to  appropriate  the  work  of  the  first  editor  or 
publisher,  although  all  the  materials  common 
to  both  books  might  have  been  procured  from 
other  sources. 

Curtis,  Copyright,  263;  Bump,  Copyright, 
358. 

The  second  author  or  editor  could  not  bor- 
row the  materials  collected  and  furnished,  nor 
could  he  rightfully  use  the  plan  and  arrange- 
ment, or  the  moae  by  which  they  are  com- 
bined with  the  text 

Lewis  v.  FuUarton,  2  Beav.  6;  Hogg  r.  Kirby, 
8  Ves.  Jr.  221;  Story  v.  Holeombe,  4  McLean, 
306;  Banks  v.  McDif^.U,  13  Blatchf.  161. 

He  cannot  use  the  labors  of  a  previous  com- 
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piler  and  save  his  own  time  by  copying  the 
lesults  of  the  previous  compiler's  study,  al- 
though the  same  results  could  have  been  at- 
tained by  independent  labor. 

Blunt  V.  Patten,  2  Paine,  896;  Emerson  v. 
Davies,  8  Story,  782;  Farmer  v.  Calvert  Lith.  dh 
P,  Co,  5  Am.  L.  T.  174;  1  Flipp.  228. 

Identity  of  contents,  arrangement  and  com- 
bination, is  strong  evidence  that  the  second 
book  was  borrow^  from  the  first. 

Latorence  v.  Dana,  4  Cliflf,  1-88;  Bcudeault 
▼.  Wood,  2  Biss.  88;  Emerson  ▼.  Daxiee,  8  Story, 
791. 

In  Cory  ▼.  Longman,  1  East,  858,  it  was  held 
that  the  defendant  had  pirated  from  the  plaint- 
iff's book  was  proved  in  the  clearest  manner  at 
the  trial .  The  .printed  work  itself  was  made  use 
of  by  the  defendants  at  the  press,  some  of  it 
clipped  with  scissors,  with  a  few  slips  of  paper 
containinfl^  MS.  additions  interspersed  here  and 
there,  ana  some  of  these  merely  nominal  and 
colorable. 

In  Mawman  v.  Tegg,  2  Buss.  885,  evidence 
that  plaintiff's  book  was  used  in  arrangins;  the 
new  book  for  publication  and  to  work  from, 
was  held  to  constitute  proof  of  piracy. 

Sul^tantial  identity  or  a  striking  resem- 
blance, between  the  work  complained  of  and 
that  for  which  protection  is  claimed,  creates  a 
presumption  of  unlawful  copying  which  must 
be  overcome  by  defendant.) 

Drone,  Copyright,  400;  Howorth  v.  Wilkes, 
1  Camp.  94 

Appellee's  books  were  largely  used  to  save 
labor. 

A  mere  selection  or  different  arrangement  of 
parts  of  tbe  original  work,  so  as  to  oring  the 
work  into  a  smaller  compass  is  not  an  abridg- 
ment 

Greene  v.  Bishop,  1  Cliff.  191;  Gyles  v.  Wil- 
cox,  2  Atk.  143. 

Appellants  were  not  compelled  to  make  dis- 
covery in  aid  of  forfeiture;  no  forfeiture  was 
decreed. 

The  court  can  order  an  account  of  profits. 

SUtem  V.  Gladding,  58  U.  S.  17  How.  447 
(15:155);  CoUmrn  v.  Simms,  2  Hare,  548. 

Damages  not  excessive. 

Lupton  V.  White,  15  Ves.  Jr.  432;  Copeland 
v.  Crane,  9  Pick.  79;  Dexter  v.  Arnold,  2 
Sumn.  109;  Miller  v.  Wattier,  86  Maine,  585. 

Pro6ts  upon  resales  were  properly  charged. 

Motcry  v.  Whitney,  81  U.  8.  14  Wall.  653 
(20:  866);  Goulds  Mfg.  Co.  ▼.  Cowing,  105  U.  S. 
255(26:988);  Pike  y.  Nicholas,  L.  R.  5  Ch.  App. 
Ca8.260. 

Mr,  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Cir- 
[610]  cuit  Court  of  tbe  United  States  for  the  North- 
ern District  of  Illinois,  on  the  17th  of  December, 
1887,  by  Eugene  B.  Myers  against  Bernard 
Callaghan,  Andrew  Callaghan,  Andrew  P.  Cal- 
laghan,  and  Sheldon  A.  Clark,  composing  the 
firm  of  Callaghan  &  Co.,  Marshall  D.  Ewell, 
and  Van  Buren  Denslow. 

The  bill  sets  forth  that  the  firm  of  £.  B. 
Myers  &  Cbandler,  composed  of  the  plaintiff 
and  Horace  B.  Cbandler,  became  the  pro- 
prietors of  volumes  82  to  88,  both  inclusive,  of 
tbe  reports  of  the  Supreme  Court  of  the  State 
of  Ilhnois,  known  as  "Illinois  Reports/'  pre- 
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pared  by  Noiman  L.  Freeman;  that,  as  such 
proprietors,  said  firm,  desiring  to  secure  a  copy- 
rieht  for  the  several  volumes, under  the  Statutes 
of  the  United  States,  deposited  in  the  office  of 
the  clerk  of  the  District  0>urt  of  the  United 
States  for  the  Northern  District  of  Illinois,  be- 
fore publication,  a  printed  copy  of  the  title  of 
the  several  volumes;  and  that  they  after waida. 
and  within  three  months  of  the  publication  or 
the  volume,  deposited  in  said  office  a  copy  of 
the  work.  The  dates  of  the  deposit  of  the  r6201 
titles  of  the  several  volumes  were  as  follows:  -' 

Volume  82,  August  12, 1865;  33,  April  21,1866; 

84,  October  28,  1866;  85.  January  28, 1867;  86, 
October  11,  1867;  87,  December  81, 1866;  88» 
August  22,  1867.  The  alleged  dates  of  the 
deposit  in  said  office  of  a  copy  of  the  several 
volumes  were  as  follows:  Volume  S3,  January 
17, 1866;  88,  June  8, 1866;  84.  October  23, 1866; 

85,  March  5, 1867;  86,  November  18, 1867;  87. 
January  28,  1367;  88,  October  10,  1867. 

The  bill  also  alleges  that  the  plaintiff  became 
the  proprietor  of  volumes  89  to  46,  both  in- 
clusive, of  the  reports  of  the  Supreme  Court  of 
the  State  of  Illinois,  known  as  "Illinois  Re- 
ports," prepared  by  Norman  L.  Freeman;  that, 
as  such  proprietor,  he,  desiring  to  secure  a 
copyright  for  the  several  volumes  under  the 
Statutes  of  the  United  States,  deposited  in  the 
office  of  the  clerk  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois,  before  publication,  a  printed  copy  of 
the  title  of  the  several  volumes;  and  that  he 
afterwards,  and  within  three  months  of  tbe 
publication  of  the  volume,  deposited  In  said 
office  a  copy  of  the  work.  The  dates  of  the 
deposit  of  the  titles  of  the  several  volumes  were 
as  follows:  Volume  39,  June  10, 1868;  40,  Sei>. 
tember  18,  1868;  41,  December  22,  1868;  42, 
May  21.  1869;  43.  June  21,  1869;  44,  Septem- 
ber 27, 1869;  45,  October  6,  1869;  46.  October 
14.  1869.  The  alleged  dates  of  the  deposit  in 
said  office  of  a  copy  of  the  several  volumes 
were  as  follows:  Volume  39,  June  12, 1868;  40, 
November  6, 1868;  41,  January  29,  1869;  42, 
July  7,  1869;  43,  July  7. 1869;  U.  October  3, 
1869;  45,  December  8,  1869;  46,  December  8, 
1869. 

The  bill  further  alleges  that  all  the  volumes 
were  prepared  by  Mr.  Freeman,  and  each  con- 
tained a  large  amount  of  matter  ori^nal  with 
him,  and  a  great  number  of  the  decisions  and 
opinions  of  Qie  Supreme  Court  of  Illinois:  that, 
among  other  original  matter,  Mr.  Freeman 
prepared  for  each  case  a  syllabus  or  need  notes, 
and  for  many  cases  in  each  volume  a  statement 
of  the  facts  of  the  case;  that  also  in  many  of 
them  he  copied,  or  copied  and  arranged,  the 
instructions  ruled  upon  by  the  court  below; 
that  he  also  prepared  and  inserted,  or  gave,  in  r  aoi  i 
all  or  many  of  them,  the  stipulations  made,  or  "^  *  *  J 
made  and  filed,  therein,  and  in  many  of  them 
he  gave  the  errors  assigned;  that  he  also  pre- 
pared, for  each  of  them,  a  table  of  the  cases 
cited  therein,  and  a  table  of  the  cases  decided, 
and  other  original  matter,  and  so  arranged  said 
decisions  and  the  matter  therein  contained,  or 
the  matter  in  connection  with  the  decisions,  as 
to  make  each  of  the  books,  or  each  of  the  hooka 
and  the  matter  therein  contained,  convenient 
and  valuable  to  the  persons  usine  tbe  decisions; 
tbat,in  respect  of  volumes  32  to  88.  the  firm  of  iL 
B.  Myers  &,  Cbandler,  and  in  respect  of  volumes 
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89  to  46^  the  plaintiff  purchased  from  Mr. 
Freeman  all  his  proprietary  rights  in  the  vol- 
umes, and  paid  him  a  large  consideration 
therefor,  and  for  his  labor  and  care  in  prepar- 
ing them,  and  used  the  labor  and  matter  of  Mr. 
Freeman  in  publisliing  the  books;  that,  by  the 
agreements  with  Mr.  Freeman,  the  plaintiff 
and  his  partner  were  to  have  the  copyright  of 
volumes  32  to  88,  and  the  plaintiff  the  copy- 
right of  volumes  89  to  46;  that  in  respect  of 
T^umes  82  to  88,  the  said  firm,  and  in  respect 
of  volumes  89  to  46,  the  plaintiff,  divided  the 
decisions  and  the  matter  accompanying  them 
into  volumes,  and  divided  and  arrangS  each 
of  the  volumes  into  pages;  that  the  firm  pub- 
lished over  1,500  copies  of  each  of  the  volumes 
82  to  88,  and  the  plaintiff  over  1,500  of  each  of 
the  volumes  89  to  46;  that,  on  the  18th  of  June, 
1868,  said  Chandler  sold  and  assigned  to  the 
plaintiff,  by  a  written  assignment,  all  his  in- 
terest in  and  to  volumes  82  to  38,  and  the  copy- 
rights thereof;  and  that  the  plaintiff  still  nas 
the  exclusive  right  to  volumes  32  to  46. 

The  bill  further  alleges  that,  about  July, 
1877,  the  plaintiff  reprinted  volumes  87  and  38, 
and,  as  he  made  some  changes  in  the  arrange- 
ment of  their  pages,  he  did,  before  publication 
deposit  in  the  office  of  the  Librarian  of  Con- 
gress a  copy  of  the  printed  title  of  each  volume, 
on  the  20th  of  July,  1877;  that  afterwards,  on 
the  28  of  July,  1877,  and  within  one  month  of 
the  publication  thereof,  he  deposited  in  said 
office  two  copies  of  each  of  the  volumes  as 
reprinted. 

The  bill  also  alleges,  as  to  all  of  the  volumes, 
that  the  plaintiff  had  the  exclusive  right  to  the 
[622]  arrangement  of  each  of  them,  and  the  exclusive 
right  to  publish  the  head  notes  or  syllabuses, 
and  to  tne  arrungcroent  of  the  pages  of  the 
books  and  to  the  division  of  the  opinions  into 
separate  volume?,  and  to  the  table  of  cases 
cited  and  table  of  cases  decided,  as  published 
in  each  of  them,  and  to  the  arrangement  of  the 
decisions,  as  accompanied  with  the  head  notes, 
stipulations,  errors  assigned,  instructions,  table 
of  cases  cited,  table  of  cases  reported,  and  in- 
dexes accompanying  the  same,  and  the  exclu- 
sive right  to  all  of  said  works,  except  to  the 
matter  contained  in  the  opinions  of  the  Judges; 
that  the  defendants  had  full  knowledge  of  the 
exclusive  rights  of  the  plaintiff,  and  attempted 
to  buy  them  from  him,  but  refused  to  pay  the 
price  charged  by  him,  and  thereupon  proceeded 
to  reprint  and  publish  volumes  82  to  88,  and, 
in  domg  so.  used  the  decisions  of  the  Supreme 
Court  of  Illinois  onlv  as  published  by  the 
plaintiff,  and  prepared  the  volumes  from  the 
books  of  the  plaintiff,  and  did  not  procure 
the  matter  from  original  sources,  and,  in  all  of 
the  books,  used  the  works  of  the  plaintiff,  and 
copied  the  title  pages  thereof,  and  used  the 
division  and  arrangement  of  the  plaintiff  in 
the  volumes  and  the  paging  thereof,  and  copied 
the  table  of  cases  cited  and  the  table  of  cases 
reported  from  each  of  the  books  of  the  plaint- 
iff, and  also  copied  from  the  same  the  stipula- 
tions, errors  assigned,  and  instructions  given 
by  the  court;  that,  in  publishing  the  state- 
ments of  the  cases,  and  in  preparing  the  sylla- 
buses, the  defendants  used  the  books  of  the 
plaintiff,  and  the  changes  they  made  were 
merely  colorable,  and  were  made  only  for  the 
purpose  of  avoiding  the  claim  of  the  plaintiff; 
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that  the  books,  as  printed  and  published  br 
the  defendants,  were  all  and  each  merely  imi- 
tations of  the  volumes  of  the  plaintiff,  corre- 
sponding in  number;  that  all  and  each  of  said 
republications  by  the  defendants  are  pirades 
on  the  copyrights  of  the  plaintiff,  and  Uie 
books  have  been  made  by  them  to  take  the 
place  of,  and  as  far  as  they  can,  to  supersede 
the  books  of  the  plaintiff;  that  the  defendants 
are  selling  them  to  the  persons  who  would 
otherwise  buy  the  books  of  the  plaintiff,  to  his 
great  damage  and  loss;  that  the  defendants 
threaten  to  republish  volumes  89  to  46;  and 
that  the  aggregate  value  of  the  copyrights  of 
the  plaintiff  is  not  less  than  $20,000,  and  his 
damage  is  not  less  than  that  sum. 

The  bill  waives  an  answer  on  oath,  and  pravs  [623] 
for  an  injunction  perpetually  enjoining  the 
defendants  from  publisnin^  or  selling,  or  offer- 
ing for  sale,  any  of  the  books,  and  for  a  decree 
that  all  of  them  so  published  by  the  defendants 
are  forfeited  to  the  plaintiff,  and  that  they  be 
delivered  to  him,  and  for  an  account  of  all 
published  and  sold,  and  for  a  decree  for  dam- 
ages. 

The  members  of  the  firm  of  Callaghan  &  Co. 
put  in  an  answer  to  the  bill.  It  sets  up  that  a 
printed  copy  of  volume  82  was  not  deposited 
until  more  tnan  three  months  after  publication. 
It  avers  that  but  a  small  amount  of  original 
matter  was  prepared  bv  Mr.  Freeman  for  any 
of  the  volumes  82  to  4o,  and  that  but  few  state- 
ments of  cases  were  prepared  by  him,  and 
those  few  ii^ere  drawn  by  him  from  the  opin- 
ions of  the  court  in  the  cases  reported.  It  de- 
nies that  he  prepared  any  tables  of  cases  cited 
for  any  of  those  volumes,  and  denies  that  he 
so  arranged  the  decisions  and  matter  contained 
in  the  volumes  as  to  make  the  volumes  con- 
venient and  of  value  to  the  persons  using  them. 
It  avers  that  all  matters  contained  in  the  vol- 
umes are  public  and  common  property,  form- 
ing part  of  the  law  of  the  State  of  Illinois,  and 
as  such  not  susceptible  of  copyright,  or  in  any 
manner  literary  property,  in  which  a  private 
citizen  can  have  a  monopoly  under  the  Act  of 
Congress  regulating  the  subject  of  copyright; 
that  whatever  labor,  literary  or  otherwise,  was 
done  upon  the  volumes  by  Mr.  Freeman,  was 
done  in  his  official  capacity  as  reporter  of  the 
decisions  of  the  Supreme  Court  of  Illinois,  a 
public  office  then  existing  under  and  by  virtue 
of  the  laws  of  that  State,  and  to  which  Mr.  Free- 
man had  been  duly  appointed;  and  that  all 
labor,  literary  or  otherwise,  by  Mr.  Freeman, 
in  bis  capacity  as  official  reporter,  upon  the 
volumes,  was  public  and  common  property, 
not  susceptible  of  copyright  or  of  private 
literary  ownership. 

The  answer  admits  that  the  defendants  had 
negotiations  with  the  plaintiff  concerning  the 
purchase  of  his  interest  in  volumes  89  to  46, 
consisting  of  the  stereotype  plates  and  printed 
stock  of  those  volumes;  tnat,  in  such  negotia- 
tions, the  plaintiff  proposed  to  sell  his  copy- 
rights in  volumes  82  to  46,  but  no  price  of  [624] 
vdue  was  ever  attached  by  either  party  to  such 
copyrights,  and  they  were  always  tr^ted  as  a 
mere  incident  to  the  proposed  sale,  and  all 
offers  made  and  receiv^  on  either  hand  were 
made  with  reference  to  such  stereotype  plates 
and  printed  stock,  and  it  was  imderstood  by 
all  parties,  that,  if  such  sale  were  oonsum- 
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mated,  the  copyrights  should  be  "thrown  in/' 
without  additional  charge. 

The  answer  also  admits  that  in  republish- 
ing volumes  82  to  88  the  defendants  have  used 
the  opinions  of  the  Supreme  Court  of  niinois 
as  published  by  the  plaintiff;  but  avers  that 
they  have  corrected  errors  in  names,  citations, 
and  other  matters  therein,  and  denies  that  Uiey 
have  prepared  the  books  from  those  of  the 
plaintm,  or  used  the  work  of  the  plaintiff,  ex- 
cept in  so  far  as  plaintiff's  books  are  free  to  the 
use  of  any  and  all  persons,  or  have  copied  his 
title  pages,  or  have  used  his  paging,  .or  have 
copied  his  tables  of  cases  cited  or  reported,  or 
the  stipulations,  errors  assigned,  or  instructions 
given.  It  avers  that  the  statements  of  cases 
and  syllabuses  in  the  volumes  as  republished  by 
the  defendants  are  wholly  original  and  entirelv 
different  from  and  unlike  those  of  the  plaintiff, 
except  in  the  few  instances  where  there  is  an 
apparent  resemblance,  omng  to  the  fact  that 
those  of  the  defendants  have  been  drawn  from 
the  opinions  of  the  court,  and  those  of  the 

Slaintiff  in  the  same  cases  appear  to  have  been 
rawn  from  the  same  source;  and  that  the 
volumes  so  republished  by  the  defendants  con- 
tain large  amounts  of  new,  original,  and 
valuable  matter,  prepared  expressly  for  those 
volumes,  and  not  contained  in  any  of  the 
volumes  of  the  plaintiff.  It  admits  that  the 
defendants  have  under  consideration  the  repub- 
lication of  volumes  89  to  46.  It  also  avers, 
that,  for  man^  years  before  the  fih'ng  of  the 
bill,  the  plaintiff  had  abandoned  volumes  82  to 
88;  that  his  stereotype  plates  and  stock  of  Uiose 
volumes  were  destroyed  in  October,  1871,  and 
none  of  them  were  ever  reproduced  by  him 
until  about  July  or  August,  1877,  when  he  re- 

Erinted  volumes  87  and  88;  that,  prior  thereto, 
e  had  for  many  years  repeatedly  announced 
that  he  should  never  reproduce  those  volumes; 
that,  more  tban  a  year  before  the  filing  of  the 
25]  bill;  the  defendante  notified  the  plaintiff  of 
theur  intention  to  republish  volumes  82  to  88, 
and  frequently  thereafter  notified  him  of  such 
intention,  and  publicly  announced  the  same  by 
advertisement,  and  from  time  to  time,  as  such 
republication  progressed,  during  the  spring  and 
summer  of  1877,  notified  him  of  the  progress 
of  the  work,  and,  as  the  volumes  appeared 
from  time  to  time  during  the  spring  and  sum- 
mer of  1877,  the  plaintiff  was  constantly  ap- 
prised thereof,  and  at  divers  times  during  that 
year,  and  before,  the  defendants  received  vari- 
ous propositions  from  the  plaintiff  for  an 
exchange  of  volumes  82  to  88,  so  being  repub- 
lished, for  volumes  89  to  46,  which  the  plaint- 
iff had  for  sale;  that  the  plaintiff,  down  to  the 
fllinfi;  of  the  bill,  never  objected  to  such  repub^ 
licauon,  but  always  appeared  to  acquiesce 
therein,  and  encouraged  the  defendants  to  pro- 
ceed therewith,  and,  from  his  conduct  during 
such  period,  the  defendants  always  believed, 
down  to  the  filing  of  the  bill,  that  such  repub- 
lication was  being  done  with  his  acquiescence 
and  consent;  and  that  the  plaintiff,  by  his  con- 
duct, is  estopped  from  receiving  the  relief 
asked.  The  answer  also  d^es  all  the  material 
allegations  of  the  bill. 

Ewell  and  Denslow  each  put  in  an  answer, 
disclaiming  all  interest  in  toe  publication  of 
any  volumes  of  the  reports  by  Callaghan  & 
Co.,  and  all  interest  in  anch  Tolumes. 
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Issue  was  Joined  and  proofs  were  taken, 
and,  on  the  10th  of  February,  1881,  the  circuit 
court  entered  an  interlocutory  decree,  finding 
that  the  plaintiff  was  the  owner  of  the  copy- 
right or  exclusive  right  of  publication  of  vol- 
umes 82  to  88;  and  that  Callaglinn  &  Ck>.  had 
violated  such  copyright  by  publishing,  offer- 
ing for  sale,  and  selling  copies  of  said  seven 
volumes,  and  Ewell  and  Denslow  by  editing 
the  same.  The  decree  awarded  a  perpetual  in- 
iunction  against  all  of  the  defendants,  from 
further  publishing  or  selling,  or  transferring  or 
removing  any  of  said  books,  and  order(3  a 
reference  to  a  master,  Henry  W.  Bishop,  to  as- 
certain and  report  what  number  of  each  of  the 
volumes  had  been  printed,  and  what  number 
sold,  and  at  what  prices;  and  directed  that  the 
members  of  the  firm  of  Callaghan  <&  Co.  might 
be  examined  in  regard  thereto,  and  might  be 
required  to  produce  their  account  books  and  [626] 
papers,  and  that  the  master  ascertain  and  re- 
port what  was  the  market  value  of  each  of  the 
books  of  the  plaintiff  prior  to  the  illegal  publi- 
cation by  the  defendants,  and  what  was  the 
actual  cost  or  value  of  reprinting  and  binding 
each  of  the  volumes,  and  that,  upon  the  mak- 
ing of  the  report,  the  plaintiff  might  apply  for 
a  further  order  in  regard  po  the  damages  to  be 
allowed  to  him  for  the  illegal  publication  and 
sale  of  the  volumes.  The  decree  also  gave 
leave  to  the  plaintiff  to  file  a  supplemental  bill, 
based  on  the  fact  tbat,  since  the  filing  of  the 
original  bill,  Callaghan  &  Co.  had  proceeded 
to  publish  and  sell  copies  of  the  books  de- 
scribed in  the  bill  as  volumes  39  and  41  to  46. 

The  decision  of  the  circuit  court  is  reported 
in  10  Biss.  139  and  5  Fed.  Rep.  726.  The 
ruling  of  the  court  was  (1)  that  the  volumes  of 
reports  were  the  proper  subject  of  a  copyright 
under  the  Act  of  Congress,  for  at  least  what 
was  the  work  of  the  mmd  and  hand  of  the  re- 
porter, namely:  the  head  notes,  and  the  state- 
ments of  facts  and  of  the  arguments  of  counsel, 
notwithstanding  he  could  have  no  copyright  in 
the  opinions  of  the  court;  (2)  that  there  bad 
been  a  compliance  with  the  Act  of  Congress 
in  the  procurement  of  the  several  copyrights; 
(8)  that  the  defendants  had,  in  prepanng  vol- 
umes 82  to  88,  used  the  volumes  of  the  plaint- 
iff so  as  to  interfere  with  his  copyright;  (4)  tbnt 
he  had  not  consented  to  the  publications  made 
by  the  defendants,  or  abandoned  his  rights  by 
acquiescence,  laches,  or  otherwise. 

On  the  14th  of  February,  1881,  the  plaintiff 
filed  a  supplemental  bill  against  the  same  de- 
fendants, reciting  the  material  allegations  of 
the  original  bill,  and  averring  that  since  it  was 
filed  the  defendants  had  published  and  sold 
large  numbers  of  volumes  39  and  41  to  46, 
and  were  threatening  to  publish  volume  40; 
that,  in  the  volumes  they  had  published,  they 
had  used  the  plaintiff's  volumes,  and  had  copied 
his  arrangement  or  division  into  volumes  of 
the  matter  contained  in  his  volumes,  and  had 
copied  his  whole  arrangement  of  each  of  them, 
and  had  used  each  of  them  to  make,  and  had 
made,  Uieir  books  an  imitation  and  copies  of 
his  books,  and  had  advertised  and  sola  their 
books  as  the  same  books  as  his,  and  bad  not 
resorted  to  the  records  for  the  opinions  and  [9^71 
other  matter  contained  In  their  books,  but  had  ' 

copied  the  same  from  his  books,  usins  and 
copying  considerable  portions  of  the  onginal 
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matter  furnlsbed  by  Mr.  Freeman,  in  some  in- 
stances copying  exactly,  and  In  others  making;; 
merely  coIoraDle  changes;  that  before  any  of 
the  publications  of  the  defendants  were  made, 
the  plaiotiff  had  adyertised  his  books  exten- 
sively; that  the  decisions  of  the  Supreme  Court 
of  Illinois,  as  divided  by  the  plaintiff  into 
volumes,  had,  by  reason  oi  what  was  done  by 
him,  become  known  by  the  name  which  had 
been  applied  to  the  classification  so  made  by 
the  plaintiff;  that  such  division  was  the  prop- 
erty of  the  plaintiff,  and  was  valuable,  ana  was 
covered  and  protected  by  his  copyright;  that 
the  defendants  had  copied  the  title  or  name  of 
each  of  the  books;  that  each  of  the  books  of 
the  defendants  was  made  to  supersede  and  take 
the, place  of  one  of  the  books  of  the  plaintiff, 
of  corresponding  number;  and  that  they  were 
being  so  sold,  to  his  great  damage. 

The  supplemental  bill  waives  an  answer  on 
oath,  and  prays  for  a  perpetual  injunction  re- 
straining the  defendants  from  publishing,  sell- 
ing, offering  for  sale,  or  removing  beyond  the 
jurisdiction  of  the  court,  any  oi  saia  books, 
and  for  a  decree  that  they  pay  to  the  plaintiff 
all  his  damages  by  reason  of  such  publication 
and  sale. 

On  the  18th  of  February,  1881,  the  members 
of  the  firm  of  CallRghan  &  Co.  filed  a  cross 
bill  in  the  same  court  against  Myers,  reciting 
the  proceedings  on  the  original  bill  and  the 
terms  of  the  interlocutory  decree  of  February 
10,  1881.  It  averred  Uiat  the  discovery  and 
accounting  provided  for  thereby  were  in  prog- 
ress before  the  master,  Mr.  Bishop;  that  Ber- 
nard Callagban,  one  of  the  firm,  had  been  par- 
tially examined  concerning  the  number  of 
volumes  printed  by  Callagban  &  Co..  and  on 
hand,  and  had  already  been  required  to  pro- 
duce before  the  master,  for  the  examination  of 
Myers  and  his  counsel,  books  and  papers  of 
Callagban  &  Co. ,  relating  to  the  volumes  and 
the  number  thereof  printed;  that  such  exami- 
nation was  still  progressing;  that  Callagban  & 
Co.  had  in  their  possession  certain  copies  of 
volumes  82  to  88,  and  Myers  claimed  that  he 
was  entitled  to  a  forfeiture  of  the  same  and  a 
delivery  thereof;  that  Myers,  on  the  11th  of 
February,  1881,  brought  an  action  of  replevin 
against  Callagban  &  Co.,  to  recover  those 
copies;  that  me  writ  was  in  the  hands  of  the 
marshal  for  service;  that  Myers  was  ignorant 
of  the  precise  number  and  whereabouts  of  the 
copies,  but  as  soon  as  the  examination  and  dis- 
covery then  progressing  before  the  master 
ahould  have  disclosed  the  number  and  location 
of  the  copies,  Myers  would  instruct  the  mar- 
shal to  seize  them  under  the  writ;  tiiat  Myers 
was  not  entitled  to  any  discovery  from  <bal- 
laghan  &  Co.  in  aid  of  his  proce^ings  for  a 
forfeiture  of  the  copies;  that  Myers,  having 
taken  the  decree  for  a  discovery  as  to  the 
copies,  and  having  obtained  a  discovery  there- 
under, and  having  acquiesced  in  the  publica- 
tion of  the  volumes  by  the  defendants,  was 
estopped  in  equity  from  claiming  any  for- 
feiture or  recovery  of  any  of  the  copies;  and 
that  such  decree,  and  the  examination  and  dis- 
covery before  the  master,  amounted  to  a  waiver 
of  the  forfeiture  or  recovery  by  Myers. 

The  cross  bill  waived  an  answer  on  oath, 
and  praved  for  a  perpetual  injunction  to  re- 
strain Myers  from  further  proceeding  with  the 
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action  of  replevin,  and  from  instituting  any 
further  action  for  the  forfeiture  or  recoveir 
from  Callagban  &  Co.  of  any  copies  of  vol- 
umes 82  to  8S,  and  for  an  injunction  to  that  ef- 
fect pendente  lite. 

Mvers  answered  the  cross  bill,  setting  forth 
the  interlocutory  decree  made  in  the  original 
suit,  and  admitting  that  he  claimed  that  the 
volumes  in  the  possession  of  Callagban  &  Co. 
became  forfeited  to  him  under  the  Act  of 
Congress,  and  alleging  that  the  interlocutory 
decree  did  not  provide  for  a  discovery  or  an 
accotmting,  and  that  he  was  not  seeking  any 
discovery  from  Callagban  &  Co.,  for  the  pur- 
pose of  aiding  him  in  procuring  the  possession 
of  the  books;  that  the  volumes  were  not  pub- 
lished by  Callagban  &  Co,  with  his  knowledge, 
acquiescence,  or  consent;  that  he  claimed  tne 
benefit  of  the  forfeiture  provided  for  by  section 
99  of  the  Act  of  July  8.  IB70,  chap.  280,  16 
SUt.  at  L.  214  (now  section  4964  of  the  Revised 
Statutes);  and  that  he  had  done  nothing  to 
waive  or  abandon  the  right  given  to  him  bv 
that  statute.  A  replication  was  filed  to  this 
answer. 

The  members  of  the  firm  of  Callagban  &  Co. 
filed  an  answer  to  the  supplementaTbill  on  the 
22d  of  June,  1881.  It  admitted  that  the  firm 
had  published  and  sold  volumes  89  and  41  to 
46,  and  denied  that  in  publishing  those  vol- 
umes they  had  made  any  other  use  of  the  plaiot- 
ilTs  volumes  than  such  fair  and  legitimate  use, 
by  way  of  reference,  consultation  and  other- 
wise, as  might  be  made  of  any  previous  pub- 
lication bv  a  succeeding  author  or  compiler 
treating  of  the  same  subject,  and  denied  that 
thev  had  c(^ied  the  plaintiff's  arrangement  or 
division  of  matter,  other  than  that  the  cases  re- 
ported in  the  defendants'  volumes  followed 
each  other  in  the  same  order  as  in  the  plaintiff's 
volumes,  and  denied  that  they  had  used  the 
plaintiff's  volumes  to  make  their  books  an  imita- 
tion or  copies  of  them,  or  that  their  books  had 
been  made  in  imitation  of  those  of  the  plaintiff. 
Theydeniedthat  they  had  advertised  or  sold  their 
books  as  the  same  books  as  those  of  the  plaintiff, 
but  admitted  that  they  had  used  the  name  "Free- 
man's Reports"  in  theircataloj^es  and  circulars, 
and  averred  that  such  use  was  m  accordance  with 
Uie  uniform  usage  of  law  publishers,  in  indi- 
cating volumes  of  law  reports  by  the  name  of 
the  original  reporter,  and  with  no  intention  of 
announcing  the  volumes  of  the  defendants  as 
those  of  the  plaintiff;  that,  as  appeared  by  their 
catalogues  and  circulars,  the  defendants,  by  a 
note  immediately  following  the  words  "Free- 
man's Reports,"  directed  attention  to  the  fact 
that  the  volumes  of  the  defendants  were  a  dif- 
ferent, revised,  andre-edited  edition,  and  were  all 
reported  and  edited  by  persons  other  than  Mr. 
Fneeman,  whose  names  were  stated  in  the  note; 
that  the  plaintiff  had  no  property  in  the  name 
"Freeman's  Reports,"  yet  as  soon  as  the  sup- 
plemental bill  was  filed,  the  defendants  desisted 
from  such  use  of  the  words  "Freeman's  Re- 
ports." and  had  corrected  their  catalogues  and 
circuiars  by  changing  the  words  "Freeman's 
Reports"  to  "DUnois  Reports;"  and  that,  al- 
though they  had  used  the  words  *' Freeman's 
Reports"  in  the  manner  described  for  several 
years  prior  to  the  filing  of  the  supplemental  bill, 
the  plaintiff  had  not  objected  thereto  prior  to 
that  time. 
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The  answer  admitted  that  the  defendants,  in 
makiupc  their  books,  had  taken  the  opinions  of 
the  court  from  the  volumes  as  reported  by  Mr. 
Freeman,  but  stated  that  in  all  cases  they  had 
carefully  compared  each  of  the  opinions  with 
the  original  opinions  of  the  court,  on  file  or  re- 
corded in  the  respective  cases,  and  had  made 
frequent  corrections  therein,  to  correspond 
with  the  originals,  and  that,  except  as  to  such 
use  of  the  opinions,  the  remaining  matter  in  the 
volumes  of  the  defendants  was  obtained  from 
the  original  records  of  the  court,  and  was  ar- 
ranged, reported,  compiled,  and  edited  wholly 
by  Uie  original  labor  of  the  editors  employed 
by  the  defendant^  for  that  purpose,  and  whose 
names  appeared  as  such  editors  on  the  title 
page  ana  cover  of  each  of  the  volumes  of  the 
defendants.  It  also  averred  that  the  titles  of 
the  volumes  of  the  defendants  were  so  different 
from  those  claimed  by  the  plaintiff  that  they 
could  not  be  mistaken  therefor  even  by  a  casual 
purchaser  or  observer;  and  that  the  volumes  of 
the  defendants  were  new  and  original  produc- 
tions, with  new  and  original  tables  of  cases, 
head  notes,  statements  of  facts,  abstracts  of 
briefs  of  counsel,  corrected  opinions,  foot  notes, 
and  indexes,  and  were  in  no  manner  copies  of, 
or  intringements  upon,  the  volumes  of  the 
plaintiff.  It  also  averred  that  the  plaintiff 
could  not  have,  under  the  Acts  of  Ck)ngress  or 
otherwise,  any  exclusive  right  in  the  opinions 
of  the  court,  as  published,  or  in  their  arrange- 
ment or  division,  or  in  the  titles  of  the  vol- 
umes. The  answer  also  denied  all  the  material 
allegations  of  the  supplemental  bill.  A  repli- 
eation  was  filed  to  this  answer. 

Ewell  and  Denslow  answered  the  supple- 
mental bill  by  an  answer  disclaiming  all  in- 
terest in  the  publication  of  the  volumes  named 
in  the  supplemental  bill,  and  aU  interest  in 
those  volumes. 

On  the  second  of  January  ,1883,  Myers  amend- 
ed his  supplemental  bill  by  averring  that  the 
defendants  had  infrinjy^  his  copynght  by  re- 
printing and  publishing  volume  40.  An  an- 
swer was  put  in  to  such  amendment,  and  a 
replication  to  that  answer. 

Proofs  were  taken  as  to  the  supplemental 
bill,  and  on  the  3d  of  March,  1884,  the  court 
made  an  interlocutory  decree  that  the  plaintiff 
was  the  owner  of  the  copyright  and  of  the  ex- 
clusive right  of  publication  of  volumes  39  to 46; 
that  the  defendants  had  in  some  particulars  in- 
fringed said  copyrights,  and  that  the  plaintiff 
recover  the  profits  received  ormade  or  accrued 
therefrom;  and  referring  it  to  John  I.  Bennett, 
a  master,  to  report  such  profits;  and  directing 
that  tbe  defendants  might  be  examined  in  rela- 
tion thereto,  and  might  be  required  to  produce 
before  the  master  their  books  of  account  and 
papers  relating  to  the  publication  and  sale  of 
such  volumes,  and  that  the  master  should  re- 
j)ort  also  the  damages. 

The  decision  of  i  be  court  is  found  in  20  Fed. 
Rep.  441.  The  onlv  question  considered  in  the 
decision  was  that  of  infringement.  The  court 
held  that  in  some  resi)ects  in  each  case  the 
Freeman  volume  had  been  used  by  the  defend- 
ants, in  the  bead  notes,  the  statements  of  facts, 
and  the  arguments  of  counsel. 

On  the  17th  of  April,  1882,  the  master.  Mr. 
Bishop,  reported  that  the  defendants  had  print- 
ed 4.313  of  volumes  82  to  08,  and  had  sold 
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2,909  of  the  same,  the  amount  of  the  sales  of 
the  several  volumes  being  as  follows:  Volume 
32,  $1,990.91;  33,  $1,971.78;  34.  $1,884.24;  35, 
$1,945.09;  36,  $1,933.47;  37,  $1,878.68;  88. 
$1,847.07;  being  a  total  of  $13,451.19,  and  an 
average  of  $4.62^  per  volume.  He  stated  that 
no  testimony  had  been  offered  as  to  the  market 
value  of  the  volumes  before  publication  by  the 
defendants.  He  also  reported  the  cost  or  value 
of  reprinting  and  binding  the  several  volumes 
to  be  as  follows:  Volume  82.  $942.88;  33, 
$782.35;  34,  $664.13;  35,  $843.50;  36,  $835.97; 
37,  $773.18;  38,  $885.78;  making  a  total  of 
$5,727.79,  not  includmg  the  item  of  proof 
reading  or  the  item  of  expense  of  selling,  or  a 
charge  for  stereotyping.  The  defendants  ex- 
cept^ to  this  report  b^use  the  master  had  not 
allowed  to  the  defendants  the  amount  paid  by 
them  for  proof  reading  and  editorial  work  on 
the  volumes,  or  for  stereotyping.  The  court, 
on  a  hearing  on  the  report  and  exceptions,  re- 
ferred the  cause  back  to  the  master,  Mr.  Bishop, 
to  ascertain  and  report,  on  the  evidence  given 
and  on  further  evidence,  the  [total  amount  of 
the  damages  sustained  by  the  plaintiff  in  con- 
seouence  of  the  illegal  publication  and  sale. 

Mr.  Bishop  made  a  second  report,  on  the  2d 
of  February,  1884,  on  the  previous  proofs  and 
on  new  testimony.  He  again  reported  the  [632] 
total  number  of  copies  printed  of  volumes  32  to 
38  to  have  been  4,313,  and  the  total  number  of 
them  sold  to  have  been  2,909.  He  reported 
the  amount  of  sales,  as  before,  by  items,  mak- 
ing a  total  of  $13,451.19,  and  an  average  of 
$4.62i  per  volume.  Excluding  charges  for 
stereotyping,  counsel  fees,  editorial  wotk,  and 
proof  readmg,  and  including  12}  per  cent  of 
the  gross  sales  as  a  le^timate  item  of  expense 
in  conducting  the  busmess  of  the  defendants  in 
the  course  of-the  publications,  he  reported  the 
cost  of  reprinting  and  binding  tbe  several  vol- 
umes to  have  been  as  follows:  Volume  32, 
$1,064.25;  33,  $883.06;  34,  $749.63;  35,  $952. 
10;  36,  $943.  59;  37,  $872.70;  38,  $999.81;  mak- 
ing the  total  cost  of  reprinting,  binding,  and 
disposing  of  the  volumes,  $6,465.14.  Deduct- 
ing that  from  the  $13,451.19  left  a  balance  of 
$6,986.05,  which  he  reported  as  the  damages 
sustained  by  the  plaintiff  by  reason  of  the  il- 
legal sale  and  publication. 

The  plaintiff  filed  sundry  exceptions  to  the 
second  report  of  Mr.  Bishop,  and  the  defend- 
ant filed  three  exceptions  to  it.  The  first  ex- 
ception of  the  defendants  was,  that  the  master 
had  not  allowed  them  credit  for  the  cost  of  ster- 
eotyping; the  second,  that  he  had  not  allowed, 
as  part  of  the  expenses  of  conducting  the  busi- 
ness of  the  defendants,  salaries  paid  to  them 
for  their  services,  the  same  amounting  to  about 
$12,000  a  year;  the  third,  that  he  bad  allowed 
to  them  only  12}  per  cent  of  their  gross  sales 
as  expenses  incurred  in  effecting  such  sales, 
and  had  no^  allowed  the  salaries  as  a  part  ol 
such  expenses;  whereas,  he  should  have  al- 
lowed credit  to  them,  on  account  of  such  ex- 
penses, for  such  adaitional  percentage,  over 
and  above  12}  per  cent,  as  the  amount  of  such 
annual  salaries  bore  to  the  gross  annual  sales 
during  the  period  in  question. 

On  the  24th  of  October,  1884.  the  master, 
Mr.  Bennett,  filed  his  report,  finding  that  the 
defendants  had  disposed  of  2,292  copies  of 
volumes  39  to  46.    He  stated  that  the  plaintiff 
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claimed  that  156  more  volumes  had  been  sold, 
makiDg  2,448  in  all.  The  156  volumes  were 
volumes  which,  after  being  originally  sold  by 
the  defendants,  had  again  come  to  their  hands 
and  been  resold  once  or  oftener.  The  master 
disallowed  these  resales,  but  reported  that,  if 
[633]  they  were  to  be  allowed,  the  sum  of  $696.88 
should  be  added  as  damages  for  such  rrsules. 
He  reported  the  average  sale  price  of  the  vol- 
umes, received  by  the  defendants,  to  have  been 
$4,464,  making  a  total  sale  price  of  $10,231.48. 
He  reported  that  the  cost  of  all  the  volumes 
sold  was  $4,679.55;  that  the  defendants  were 
entitled  to  a  credit  of  $1,118.49,  on  account  of 
the  general  expenses  of  conducting  their  busi- 
ness, being  12  per  cent  of  their  gross  sales;  that 
the  total  cost  of  producinfi:  the  volumes  sold 
was  $5,798.04;  and  that,  deducting  that  amount 
from  the  $10,231.48,left  $4,438.44  as  the  total 
amount  of  net  receipts  from  sales,  or  damages 
to  the  plaintiff. 

The  plaintiff  excepted,  by  his  first  and  sec- 
ond exceptions,  to  the  disallowance  in  respect 
of  the  156  copies  resold,  and  filed  other  excep- 
tions. The  defendants  filed  exceptions  in  re- 
gard  to  the  number  of  volumes  sold,  the  num- 
ber of  volumes  on  hand,  the  average  price  of 
the  sales,  the  total  gross  receipts"  from  the 
sales,  the  cost  of  the  volumes  sold,  the  amount 
of  the  credit  for  general  ex|)enses  of  conducting 
their  business,  the  net  receipts  from  the  sales, 
the  refusal  of  the  master  to  allow  them  credit 
for  the  cost  of  producing  the  volumes  unsold 
and  remaining  on  hand,  or  credit  for  the  sum 
expended  by  them  for  editorial  work  in  pre- 
paring the  volumes,  or  credit  for  the  amount 
expended  by  them  in  stereotying  the  volumes, 
or  credit  for  the  amount  pdd  them  as  compen- 
sation for  their  services,  or  credit  on  account 
of  sundry  other  matters. 

The  court,  on  a  hearing  on  the  reports  of  the 
masters  and  the  exceptions  thereto,  sustained 
the  first  and  second  exceptions  of  the  plaintiff 
to  the  report  of  the  master,  Mr.  Bennett,  and 
overruled  all  the  other  exceptions  of  both  par 
ties  to  both  of  the  reports. 

On  the  9th  of  July,  1885,  a  final  decree  was 
entered,  adjudging  that  the  plaintiff  recover 
$340.70,  as  profits  on  the  resales  of  the  156 
volumes,  in  addition  to  the  $4,433.44  reported 
by  the  master,  Mr.  Bennett,  and  the  $6,986.05 
reported  by  the  master,  Mr.  Bishop,  the  three 
sums  amounting  to  $11,760.19,  and  the  costs 
of  the  suit.  The  decree  granted  a  perpetual 
injunction  as  to  volumes  32  to  46.  It  also  re- 
strained the  defendants  from  selling  or  disposing 
[634]  of  the  stereotype  plates  of  those  volumes;  and 
dismissed  the  bill  as  to  Dcnslow  and  Ewell, 
without  costs.  It  further  adjudged  that  the 
right  of  the  plaintiff  to  recover  the  additional 
sum  of  $896.19,  as  claimed  by  the  plaintiff  and 
referred  to  in  the  second  report  of  the  master, 
Mr.  Bishop,  in  case  the  cost  of  composition  and 
press  work  should  be  ratably  distributed  over 
the  whole  edition  printed  of  volumes  32  to  38, 
and  also  the  rights  of  all  parties  under  the 
cross  bill,  and  the  rights  of  all  parties  to  the 
aaid  action  of  replevin  for  the  unsold  copies  of 
volumes  32  to  38,  be  reserved  for  determination 
on  the  hearing  of  the  cross  bill. 

The  report  of  the  decision  of  the  circuit  court 
on  the  exceptions  to  the  reports  of  the  masters, 
Is  found  in  24  Fed.  Rep.  636. 
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From  such  final  decree,  the  defendants  com 
posing  the  firm  of  Callaghan  &  Co.  have  ap- 
pealea  to  this  court. 

The  volumes  of  law  reports  of  which  the 
plaintiff  claims  a  copyright  are  in  the  usual 
form  of  such  works.  Each  volume  consists  of 
a  title  page,  of  a  statement  of  the  entry  of 
copyright,  of  a  list  of  the  judges  composing  the 
court,  of  a  table  of  the  cases  reported  in  the 
volume,  in  alphabetical  order,  of  a  head  note 
or  syllabus  to  each  opinion,  with  the  names  of 
the  respective  counsel,  and  their  arguments  in 
some  cases,  and  a  statement  of  facts,  sometimes 
embodied  in  the  opinion  and  sometimes  pre- 
ceding it,  and  of  an  index,  arranged  alphabet- 
ically, and  consisting  substantially  of  a  repro- 
duction of  the  head  notes.  Of  this  matter,  all 
but  the  opinions  of  the  court  and  what  is  con- 
tained in  those  opinions  is  the  work  of  the  re- 
Eorter  and  the  result  of  intellectual  labor  on 
is  part. 

The  broad  proposition  is  contended  for  by 
the  defendants,  that  these  law  reports  are  pub- 
lic property,  and  are  not  susceptible  of  private 
ownership,  and  cannot  be  the  subject  of  copy- 
right undei  the  legislation  of  Congress.  It  is 
urged  that  'Mr.  Freeman,  the  reporter,  was  a 
public  officer,  whose  office  was  created  by 
chapter  29  of  the  Revised  Statutes  of  Illinois 
of  1845,  which  enacted  as  follows,  in  regard  to 
the  supreme  court  and  the  reporter: 

"  Sec.  20.  The  court  shall  appoint  some  per-  .  ^mq 
son  learned  in  the  law  to  minute  down  and  ' 
make  report  of  all  the  principal  matters,  drawn 
out  at  length,  with  the  opinion  of  the  court,  in 
all  such  cases  as  may  be  tried  before  the  said 
court;  and  the  said  reporter  shall  have  a  right 
to  use  the  original  written  opinion  after  it  shall 
have  been  recorded  by  the  clerk. 

*'  Sec.  21.  The  reporter,  before  entering  upon 
his  duties,  shall  be  sworn  by  some  one  of  the 
justices  of  the  supreme  court  faithfuUv  to  per- 
form the  duties  of  his  said  office,  fie  may, 
for  misconduct  in  office,  neglect  of  duty,  in- 
competency, or  other  cause  shown,  to  be  entered 
of  record,  be  removed  from  office. 

**  Sec.  22.  It  shall  be  the  duty  of  the  reporter 
to  deliver  to  the  Secretary  of  State,  as  soon  as 
convenient  after  publication,  such  number  of 
copies  of  the  respective  volumes  of  the  reports 
of  said  court  as  may  be  necessary  to  enable  the 
said  secretary  to  distribute  the  same  in  the 
manner  provided  in  the  following  section,  to- 
gether with  one  hundred  copies  in  addition,  to 
be  deposited  in  the  secretary's  office  for  the  use 
of  the  State." 

Section  23  provided  for  the  distribution  of  the 
volumes  by  the  Secretary  of  State^  and  section 
24  provided  that,  upon  the  delivery  of  the 
requisite  number  of  any  volume,  the  Secretary 
of  State  should  deliver  to  the  reporter  a  certifi- 
cate specifying  the  number  of  copies  which  had 
been  so  delivered,  and  that  such  certificate 
should  entitle  the  reporter  to  a  warrant  drawn 
by  the  auditor  of  public  account.s  upon  the 
treasury  for  an  amount,  for  those  vohinies,  at 
the  price  for  which  the  books  should  be  sold 
to  individuals,  provided  the  price  should  not 
exceed  the  ordinary  price  of  law  books  of  the 
same  description,  to  be  determined  by  the  audi- 
tor, treasurer,  and  Secretary  of  State.     These 

statutory  provisions  were  amended  in  1863.  by 
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maklDg  the  term  of  office  of  the  reporter  six 
years;  and  in  1865  it  was  enacted  that  the  price 
of  the  volumes  to  be  delivered  to  the  Secretary 
of  State  should  be  $6  each.  The  reporter  was 
given  a  salary,  by  law,  in  1877,  of  $6,000  a 
year. 

It  is  further  contended  that  Mr.  Freeman, 
in  preparing  the  official  edition  of  the  reports, 
[6471  ^^  ^^^  ^°  author,  within  the  meanine  of  the 
Act  of  Congress,  and  that  it  was  not  intended 
by  that  Act  that  he  should  assert  a  monopoly 
in  the  result  of  his  official  labors. 

But,  although  there  can  be  no  copyright  in  the 
opinions  of  the  Judges,  or  in  the  work  done  by 
them  in  their  official  cnpacity  as  judges  (Ban^f 
V.  Mancliester,  128  U.  S.  244,  anU,  425),  yet 
there  is  no  ground  of  public  policy  on  which  a 
reporter  who  prepares  a  volume  or  law  reports, 
of  the  character  of  those  in  this  case,  can,  in 
the  absence  of  a  prohibitory  stjitute,  be  debarred 
from  obtaining  a  copyright  for  the  volume, 
which  will  cover  the  matter  which  is  the  result 
of  his  intellectual  labor. 

In  the  present  case  there  was  no  legislation 
of  the  State  of  Illinois  which  forbade  the  ob- 
taining of  such  a  copyright  b^  Mr.  Freeman,  or 
which  directed  that  the  proprietary  right  which 
would  exist  in  him  should  pass  to  the  State  of 
Illinois,  or  that  the  copyright  should  be  taken 
out  for  or  in  the  name  of  the  State,  as  the  as- 
signee of  such  proprietary  right.  Even  though 
a  reporter  may  be  a  sworn  public  officer,  ap- 
pointed by  the  authority  of  the  Government 
which  creates  the  court  of  which  he  is  made 
the  reporter,  and  even  though  he  may  be  paid 
a  fixed  salary  for  his  labors,  yet,  in  the  absence 
of  any  inhibition  forbidding  him  to  take  a 
copyright  for  that  which  is  the  lawful  subject 
of  copyright  in  him,  or  reserving  a  copyright 
to  the  (Government  as  the  assignee  of  his  work, 
he  is  not  deprived  of  the  privilege  of  taking 
out  a  copyright,  which  would  otherwise  exist. 
There  is,  m  such  a  case,  a  tacit  assent  by  the 
€k>vemment  to  his  exercising  such  privilege. 
The  universal  practical  construction  has  been 
that  such  right  exists,  unless  it  is  affirmatively 
forbidden  or  taken  away;  and  the  rig^t  has 
been  exercised  by  numerous  reporters,  officially 
appointed,  made  sworn  public  officers,  and  paid 
a  salary  under  the  Qovernments  both  of  States 
and  of  the  United  States. 

This  question,  was,  it  is  true,  not  directly 
adjudged  in  WTuatony,  Ptter$,  88  U.  S.  8Pet. 
591  [8: 1055].  In  that  case  the  owners  of  the 
copyrights  of  Wheaton's  Reports  of  the  Su- 
preme Court  of  the  United  States  brought  a 
suit  in  e()uity  against  Mr.  Peters  for  publishing 
and  selling  a  volume  of  his  Condensed  Reports 
of  the  Supreme  Court.  The  bill  was  dismissed 
by  the  circuit  court.  On  an  appeal  by  the 
[6481  plaintiffs  to  this  court  one  of  the  points  urged 
by  the  defendants  was,  that  reports  of  the  de- 
cisions of  this  court,  published  by  a  reporter 
appointed  under  the  authority  oi  an  Act  of 
Congress,  were  not  within  the  provisions  of  the 
law  for  the  protection  of  copyrights.  This 
court  held  (1)  that  the  plaintiffs  could  assert  no 
common-law  right  to  the  exclusive  privilege 
of  publishing,  but  must  sustain  such  right, 
if  at  all,  under  the  legislation  of  Congress; 
( 2 )  that  under  such  legislation  there  must 
have  been,  in  order  to  secure  the  copyright,  a 
compliance  with  the  provisions  of  t^e  statute 
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in  regard  to  the  publication  in  a  newspaper  of 
a  copy  of  the  record  of  the  title  of  the  book» 
and  in  re^rd  to  the  delivery  of  a  copy  of  it» 
after  publication,  to  the  Secretary  of  State. 
The  court  remanded  the  case  to  the  circuit 
court  for  a  trial  by  a  Jury,  as  to  whether  there 
had  been  a  compliance  with  the  above  named 
requisites  of  the  Act  of  Congress.  In  a  note 
by  Mr.  Peters,  at  page  618  [8;  1065]  of  the  re- 
port of  the  case,  he  states  that  he  has  been  in- 
formed that  the  court  did  not  consider  the 
point  whether  reports  of  the  decisions  of  the 
court  published  by  a  reporter  appointed  under 
the  authority  of  an  Act  of  Congress  were 
within  the  provisions  of  the  law  for  the  pro- 
tection of  copyrights. 

When  the  suit  was  brought  Mr.  Wheaton  had 
published  the  twelve  volumes  of  his  copyright- 
ed reports.  The  allegation  of  the  bill  was,  that 
the  volume  complained  of,  published  by  Mr. 
Peters,  contained  all  the  reports  of  cases  found 
in  the  first  volume  of  Wheaton's  Reports.  It 
appears  from  the  report  of  the  case  and  the 
record  in  it,  that  Mr.  Wheaton  had  published 
his  first  volume  in  1816,  and  his  twelfth  vol- 
ume in  1827.  From  March  8.  1817,  for  three 
years,  the  reporter  had  a  salary  of  $1,000  a 
year,  and  the  same  salary  from  May  15.  1820, 
to  March  3.  1826,  and  for  three  years  from 
February  22.  1827.  The  decree  of  this  court, 
providinff  for  a  trial  by  a  jury  (p.  698  [8: 1094]), 
covered  me  entire  twelve  volumes  of  Wheaton's 
Reports. 

If  this  court  had  been  of  opinion  that  there 
could  not  have  been  a  lawful  copyright  in  tho 
volumes  of  Wheaton's  Reports,  it  would  have 
been  useless  to  send  the  case  back  to  the  cir- 
cuit court  for  an  inquiry  whether  the  condi- 
tions precedent  to  the  obtaining  of  a  lawful 
copyright,  under  the  Act  of  Con^ss,  had 
been  complied  with,  especially  in  view  of  the 
fact  that  the  opinion  of  the  court  concludes  (p. 
668,Bk.  8: 1083)  with  this  statement:  *'It  maybe 
proper  to  remark  that  the  court  are  unani- 
mously of  opinion  that  no  reporter  has  or  can 
have  any  copyright  in  the  written  opinions  de- 
livered by  this  court;  and  that  the  Judges 
thereof  cannot  confer  on  any  reporter  anysuch 
right."  Therefore,  the  only  matter  in  Whea- 
ton's Reports  which  could  have  been  the  sub- 
Sect  of  the  copyrights  in  regard  to  which  the 
ury  trial  was  directed,  was  the  matter  not  em- 
bracing the  written  opinions  of  the  court, 
namely:  the  title  page,  table  of  cases,  head 
notes,  statements  of  facts,  arguments  of  coun- 
sel, and  index.  Such  work  of  the  reporter, 
which  may  be  the  lawful  subject  of  copyright, 
comprehends  also  the  order  of  arrangement  of 
the  cases,  the  division  of  the  reports  into  vol- 
umes, the  numbering  and  papring  of  the  vol- 
umes, the  table  of  toe  cases  cited  in  the  opin- 
ions (where  such  table  is  made),  and  the 
subdivision  of  the  index  into  appropriate  con- 
densed titles,  involving  the  distribution  of  the 
subjects  of  the  various  head  notes  and  croes 
references,  where  such  exist.  A  publication  of 
the  mere  opinions  of  the  court  in  a  volume, 
without  more,  would  be  comparatively  value- 
less to  anyone. . 

The  case  of  Wheaton  t.  Peter$  was  decided 
at  January  Term,  1834.  In  Oray  v.  Rv$9eU^ 
1  Story,  11,  in  1839,  Mr,  JiuHce  Story,  in  speak- 
ing of  the  question  as  to  how  far  a  person  wae 
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at  liberty  to  extract  the  substance  of  copy- 
righted law  reports  says  (p.  20);  *'  In  the  case 
of  Wheaton  v.  /Vfer«,38  U.S.  8  Pet  691  [8:1055] 
the  same  subject  was  considered  very  much  at 
large.  It  was  not  doubted  by  the  court  that 
Mr.  Peters'  Condensed  Reports  would  have 
been  an  infringement  of  Mr.  Wheaton's  copy- 
right, supposing  that  copyright  properly*  so- 
cured  under  the  Act,  if  the  opinions  of  the 
court  had  been  or  could  be  the  proper  subject 
of  the  private  copyright  by  Mr.  Wheaton.  but 
it  was  held  that  the  opinions  of  the  court,  be- 
ing pubhshed  under  the  authority  of  Congress, 
[660]  "^^Te  not  the  proper  subject  of  private  copy- 
right. But  it  was  as  bttle  doubted  by  the 
court,  that  Mr.  Wheaton  had  a  copyright  in  his 
own  marginal  notes,  and  in  the  arguments  of 
counsel  as  prepared  and  arranged  in  his  work« 
The  cause  went  back  to  the  circtdt  court  for 
the  purpose  of  further  inquiries  as  to  the  fact, 
whether  the  reouisites  of  tne  Act  of  Congress 
had  been  complied  with  or  not,  by  Mr.  W  hea- 
ton.  This  would  have  been  wholly  useless 
and  nugatory,  unless  Mr.  Wheaton's  marginal 
notes  and  abstracts  of  arguments  could  have 
been  the  subject  of  a  copyright  (for  that  was 
the  work  which  could  be  the  subject  of  a  copy- 
right); so  that  if  Mr.  Peters  had  violated  that 
right,  Mr.  Wheaton  was  entitled  to  redress." 
This  seems  to  us  to  be  a  proper  view  of  the  de- 
cision in  Wheaton  v.  Peter$;  and  that  decision 
is  as  applicable  where  a  reporter  receives  a 
compensation  or  salary  from  the  Gk)vernment, 
as  wnere  he  does  not,  m  the  absence  of  any  re- 
striction against  his  obtaining  a  copyright. 

In  the  present  case  idthough  Mr.  Freeman, 
during  the  period  of  his  preparation  of  volumes 
82  to  46,  received  no  direct  salary  from  the 
State,  it  is  contended  by  the  defendants  that  he 
received  from  the  State  compensation  for  his 
services,  through  the  purchase  by  it,  under  a 
statute,  of  copies  of  his  volume  at  a  stated 
price  of  $6  per  copy  for  553  copies  of  each 
volume,  and  that  this  was  substantially  the 
payment  of  a  salary  to  him  by  the  State.  But, 
as  stated  before,  in  the  view  we  take  of  the 
ca.sc.  the  question  of  a  salary  or  no  salary  has 
no  bearing  on  the  subject 

The  general  proposition  that  the  reporter  of  a 
volume  of  law  reports  can  obtain  a  copyright 
for  it  as  an  author,  and  that  such  copyright 
will  cover  the  parts  of  the  book  of  which  he  is 
the  author,  although  he  has  no  exclusive  right 
in  the  iudicial  opinions  published,  is  supported 
by  authority.  Curtis,  Copyright,  181, 182;  But- 
itnjDCTtk  V.  Robinson,  5  Yes.  Jr.  709;  Gary  v. 
Longman,  1  East,  858,  and  note,  862;  Mavmuin 
▼.  Tegg,  2  Russ.  885,  898,  899;  Hodges  y,  Welsh, 
8  Irish  Eo.  266.  287;  Leiois  v.  FuUarton,  2 
Beav.  6;  Saunders  v.  8Tn%th,  8  Mvl.  &  C.  711; 
SvDeet  V.  Benning,  16  C.  B.  491;  Jarrold  v. 
EouUton,  8  Kay  &  J.  708.  719,  720. 
r6511  ^^  ^  further  contended  by  the  defendants, 

^  -"  that  the  plaintiff  is  not  entitled  to  relief  hi 
respect  to  volumes  82  to  46,  because  he  did  not 
comply  with  the  conditions  of  the  statute  con- 
cerning copyrights.  Those  volumes  were  aH 
of  them  published  while  the  Act  of  Congress  of 
February  8,  1881,  chap.  16  (4  Stat,  at  L.  486), 
was  in  force.  The  4th  section  of  that  Act  pro- 
vided that  no  person  should  be  entitled  to  the 
benefit  of  the  Act,  unless  he  should  before  pub- 
lication deposit  a  printed  copy  of  the  title  of 
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the  book  intended  to  be  copyrighted  in  the 
clerk's  ofllce  of  the  district  court  of  the  district 
wherein  the  author  or  proprietor  should  reside. 
The  section  also  requiim  that  the  clerk  should 
record  such  title  forthwith,  in  a  book,  in 
words  i>re8cribed  in  the  section,  giving  a  copy 
of  the  title,  under  the  seal  of  the  court,  to  tLe 
author  or  proprietor  whenever  he  should  re- 

auire  the  same.  It  also  provided  that  the  au- 
lor  or  proprietor  should,  within  three  months 
from  the  publication  of  the  book,  deliver  or 
cause  to  be  delivered  a  copy  of  the  same  to  the 
clerk  of  the  district  court,  and  that  it  should  be 
the  duty  of  the  clerk,  at  least  once  in  every 
year,  to  transmit  a  certified  list  of  all  such  rec- 
ohls  of  copyright,  including  the  titles  so  re- 
corded and  the  dates  of  record,  and  also  all  the 
copies  of  books  deposited  in  his  office,  to  the 
Secretary  of  State,  to  be  deposited  in  his 
office. 

AlUiough  under  section  6  of  the  same  Act, 
the  exclusive  rieht  to  the  copyright  vests  upon 
the  recording  of  the  title  of  the  book,  and  runs 
for  the  presolbed  period  from  that  date,  and 
although  the  right  of  action  for  infringement, 
under  section  6,  also  accrues  at  that  time,  yet  it 
is  quite  clear,  tliat,  under  section  4,  in  respect 
at  least  to  suits  brought  after  three  months 
from  the  publication  of  the  book,  it  must  be 
shown,  as  a  condition  precedent  to  the  right  to 
maintain  the  suit,  that  a  copy  of  the  book  was 
delivered  to  the  clerk  of  the  district  court  with- 
in three  months  from  the  publication. 

Section  5  of  the  same  Act  provides  that  no 
person  shall  be  entitled  to  the  benefit  of  the 
Act,  unless  he  shall  dve  information  of  copy- 
right being  secured,  Dy  causing  to  be  insert^ 
in  the  published  copies  on  the  title  pagje  of  the 
book,  or  the  pai;e  immediately  following,  the 
words:  ^'Entered  according  to  Act  of  Congress, 

in  the  year ,  by  A.  B.,  in  the  clerk's  office 

of  the  District  Court  of ." 

Undoubtedly,  the  three  conditions  prescribed 
by  the  statute,  namdy ,  the  deposit  before  pub- 
lication of  the  printed  copy  of  the  title  of  the 
book,  the  giving  of  information  of  the  copy- 
right by  the  insertion  of  the  notice  on  the  title 
page  or  the  next  paffe,  and  the  depositing  of  a 
copy  of  the  book  within  three  months  after  the 
publication,  are  conditions  precedent  to  the 
perfection  of  the  copyright.  Wlteaton  v.  Peters, 
88  U.  8.  8  Pet.  591  fS:  1055];  MerreU  v.  Tice, 
104  U.  S.  657  126:854]. 

It  is  contended  by  the  defendants  that  the 
plaintiff  has  not  proved  the  date  of  the  publica- 
tion of  any  of  the  volumes  in  question;  that 
the  only  proof  he  has  offered  is  in  the  form  of 
certificates  by  the  clerk  of  the  district  court, 
showing  the  dates  of  the  filing  of  the  i^nted 
titles  of  the  volumes;  and  that  he  has  failed  to 
show  whether  such  filing  preceded  or  followed 
the  publication  of  the  volumes. 

The  record  shows  that  the  plaintiff,  in  respect 
of  volumes  82  to  46,  offered  in  evidence  fifteen 
certificates  made  by  William  H.  Bradley,  clerk 
of  the  District  Court  of  the  United  States  for 
the  Northern  District  of  niinois,  each  of  which 
was  in  the  following  form,  except  as  to  the 
number  of  the  volume  and  its  contents,  and 
except  that,  as  to  volumes  89  to  48,  the  name, 
•*  Eugene  B.  Myers,"  anA&s  *o  volumes  44  to 
46,  the  name  '*  £.  B.  Myers."  was  substituted 
for  the  names  "E.  B.  Myers  &  Chandler:*' 
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**  UinTED  States  of  Ambbioa,  )  ^, 
•*  MH/iern  District  of  lUinois,      J  ^' 

"Clerk's  Office  of  the  Distbict 
•'CJouBT  OF  the  United  States 
"for  said  District. 
"  Be  it  remembered,  That  on  the  12th  day  of 
August,  A.  D.  1865,  E.  B.  Myers  &  Chandler, 
of  said  district,  deposited  in  this  office  the  title 
of  a  book  as  follows,  to  wit:  Reports  of  cases 
at  law  and  in  chancery  argued  and  determined 
in  iiie  Supreme  Court  of  Illinois,  by  Norman 
L.  Freeman,  counselor-at-law,  volume  32,  con- 
taining the  remainder  of  the  cases  decided  at 
the  April  Term  and  a  part  of  the  cases  decided 
at  the  November  Term,  1868— 

**  The  right  whereof  they  claim  as  propiie- 
tors,  in  conformity  with  an  Act  of  Congress 
entitled  '  An  Act  to  Amend  the  Several  Acts 
Respecting  Copyrights.' 

Wm.  H.  Bradley,  Clerk, 

"  Northern  District  of  Illinois,  m; 

"I,  William  H.  Bradley,  Clerk  of  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  UUnois,  do  hereby  certify  the  fore- 
going to  be  a  true  copy  from  the  records  of  said 
court  in  the  matter  of  the  entry  of  a  copyright 
by  E.  B.  Myers  &  Chandler,  as  the  same  ap- 
pears of  record  in  said  court  and  now  remain- 
ing in  my  custody. 

"  In  testimony  whereof  I  have  hereunto  set 
my  hsnd  and  affixed  the  seal  of  said  court,  at 
my  office,  in  Chicago,  this  12th  day  of  August, 
A.  D.  1865,  and  of  our  independence  the  90th 
year. 

"[us.]  "Wm.  H.  Bradley,  Clerk. 

"Work  deposited  Jan'y  17th,  1866. 

"  Wm.  H.  Bradley,  CT*." 

The  certificates  show  that  the  dates  of  the 
several  deposits  of  tbe  titles  and  of  the  works 
were  as  hereinbefore  stated.  The  certificate  to 
the  copy  of  tbe  title  bears  date  in  each  case  the 
same  day  as  the  deposit  of  the  title.  In  each  case, 
the  memorandum  of  the  deposit  of  the  work  was 
in  the  same  form  as  that  in  regard  to  volume  82, 
with  the  necessary  change  of  date,  except  that 
in  regard  to  volumes  85,  36,  42,  48  and  44,  the 
memorandum  was,  "Work  deposited  in  my 
office,"  with  the  date. 

When  the  certificates  were  offered  in  evidence, 
the  defendants  objected  to  the  introduction  of 
that  portion  of  each  of  the  papers,  at  the  bot- 
tom thereof,  which  purported  to  show  the 
date  when  the  volume  was  deposited,  on  tbe 
ground  that  the  same  constituted  no  part  of  the 
certificate,  but  was  a  mere  anonymous  state- 
ment; that  it  did  not  appear  when  or  by  whom 
the  same  was  made;  ana  that  the  evidence  was 
incompetent  to  show  the  date  of  the  deposit. 
The  objection  was  overruled  by  the  court,  and 
the  defendants  excepted. 

They  also  objected  to  tbe  introduction  of  the 
paper  pertaining  to  volume  84,  on  the  ground 
that,  even  if  the  memorandum  at  the  bottom 
of  the  paper  was  competent  evidence  of  the 
date  when  the  volume  was  deposited,  the  de- 
posit was  made  at  the  same  time  with  the  de- 
posit of  the  printed  title  page,  namely;  October 
23,  1860;  that  it  did  not  appear  that  the  title 
page  was  filed  in  advance  of  the  publication 
and  the  work  deposited  after  publication; 
and  that  the  P&per  was,  therefore,  incompetent 
as  evidenne.    The  objection  was  overruled  by 
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the  court,  and  the  defendants  excepted  to  such 
ruling. 

The  defendants  also  objected  to  the  introduo- 
tion  of  the  paper  as  to  volume  86,  for  the  reason 
that  it  purported  to  show  that  the  title  of  the 
volume  was  deposited  on  the  28th  of  January, 
1867,  while  the  printed  notice  on  the  back  of 
the  title  page  of  that  volume  stated  that  the 
copyright  was  entered  "in  the  year  1866;"  and 
that,  because  of  such  variance,  the  paper  was 
incompetent  as  evidence.  The  objection  was 
overruled  by  the  court,  and  the  defendants  ex- 
cepted to  the  ruling. 

These  various  objections  are  now  ur^ed  by 
the  defendants,  and  it  is  contended  that  tbie 
memorandum  of  the  date  of  the  deposit  of  the 
work,  written  on  the  certificate,  and  purport- 
ing to  be  signed  by  tbe  clerk,  is  not  in  the  form 
of  a  certificate  by  the  clerk  of  the  fact  and  the 
date  of  the  deposit  of  the  book,  and  is  not  com- 
petent proof  of  such  fact  or  date,  and  is  not  at- 
tested by  the  official  seal  of  tbe  clerk;  and  that 
no  proof  was  offered  as  to  the  genuineness  of 
tbe  signature  purporting  to  be  that  of  the  clerk. 

The  statute  makes  no  provision  for  the  keep- 
ing, by  tbe  clerk,  of  a  record  of  the  deposit  of 
the  book  with  him  after  publication.  The 
memorandum  of  the  deposit  of  the  book,  signed 
in  each  case  by  the  clerk,  appears  to  have  been 
written,  in  each  case,  on  the  certified  copy, 
furnished  to  the  proprietor,  by  the  clerk,  of  the 
record  of  the  deposit  of  the  title  of  the  book. 
The  two  things  were  thus  connected  together  by 
the  act  of  the  officer  whose  duty  it  was  to  receive 
both  the  deposit  of  the  titie  and  the  deposit  of 
the  book.  The  paper  amounts  to  a  sufficient 
certificate  by  him  of  the  fact  and  the  date  of 
the  deposit  of  the  book.  In  tbe  absence  of  evi- 
dence to  the  contrary,  which  it  was  open  to  the 
defendants  to  introduce,  it  must  be  presumed 
that  the  deposit  of  tbe  title  was  made  in  each 
case  before  publication,  and,  also,  that  in  eveiy 
instance  where  tbe  work  purports  to  have  been 
deposited  within  three  months  after  tbe  date  of 
the  deposit  of  the  title,  it  was  deposited  within 
three  months  after  publication. 

So,  also,  in  the  case  of  volume  34,  it  must  be 
equally  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  the  deposit  of  the  titie  was 
made  before  publication,  and  that  the  deposit 
of  the  work,  though  maae  on  the  same  day 
with  the  deposit  of  the  title,  was  not  made  prior 
to  publication. 

in  the  case  of  volume  82,  however,  although  it 
is  to  be  presumed  that  the  titie  was  deposited  be- 
fore publication,  yet,  as  the  work  was  deposited 
five  months  and  five  days  afterthe  depc.it  of  the 
title,  it  cannot  be  presumed  that  such  deposit 
of  the  work  was  made  within  three  months  after 
publication.  The  evidence  therefore  fails  as  to 
volume  32;  but  it  is  sufficient,  prima  facie,  aa 
to  all  the  other  volumes. 

Section  4  of  the  Act  of  1881  requires  the 
clerk  to  give  a  copy  of  the  tiUe  as  deposited 
and  recorded,  under  the  seal  of  the  court,  to 
the  author  or  proprietor  who  deposits  it,  when- 
ever  he  shall  require  the  same.  Necessarily, 
such  copy  is  sufficient  prima  fade  evidence  of 
the  deposit  of  the  title.  Such  a  copy  was  given 
in  regard  to  each  of  the  volumes  In  question 
here.  On  each  of  these  papers  the  memoran- 
dum of  the  fact  and  of  the  date  of  the  deposit 
of  the  work,  signed  by  the  derk  was  written. 
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The  clerk  was  the  officer  required  to  receive  the 
deposit  of  the  work.  He  was  not  required  to 
keep  a  record  of  such  a  deposit,  and  he  was  re- 
quired to  transmit  the  work  so  deposited  to  the 
Secretary  of  State,  at  least  once  a  year.  The 
memorandum  in  the  present  case  of  the  fact  and 
date  of  the  deposit,  purporting  to  be  signed  by 
the  clerk,  must  be  regarded  as  a  sufficient  |>rt/na 
/btctV certificate  of  sudi  deposit,  and  as  competent 
evidence  of  the  fact  andf  of  the  date,  without 
further  proof  of  the  signature  of  the  clerk, 

[656]  that  being  on  the  same  paper  with  his  signature 
as  clerk  to  the  .certificate  of  the  copy  of  the  rec- 
ord of  the  deposit  of  the  title,  and  it  being  open 
to  the  defendants  to  show  that  his  signature  to 
the  memorandum  was  not  genuine. 
We  do  not  think  the  present  case  Is  governed 
the  decision  in  Merrdl  v.  Tice,  104  U.  S. 
17  [26:854].  In  that  case  the  Librarian  of 
Congress  had  given  a  certificate  to  a  copy  of  the 
record  of  the  deposit  of  the  title  of  the  book. 
On  that  paper  was  written  a  memorandum  in 
these  words:  "Two  copies  of  the  above  publica- 
tion deposited "  on  a  date  given*  This  mem- 
orandum was  not  signed  by  the  Librarian  of 
iJongress.  This  court  held  the  memorandum 
aot  to  be  competent  as  proof  of  the  deposit  of  the 
two  copies  of  the  book,  on  the  ground  that  it 
was  not  a  certificate  of  that  fact.  We  are  of 
opinion  that  the  memorandum  in  the  present 
case,  purporting  to  be  signed  by  the  same  clerk, 
is  substantially  a  certificate  of  the  fact  and  date 
of  the  deposit  of  the  work,  written  by  him  on 
the  same  paper  with  the  other  certificate;  and 
that  it  is  not  open  to  the  objection  which  ob- 
tained in  the  case  of  Merrell  v.  Ticf, 

The  defendants  oflfered  in  evidence  certificates 
made  by  the  auditor  of  public  accounts  and  by 
the  Secretary  of  State  of  the  State  of  Illinois, 
showing  that,  on  the  2d  of  October,  1865,  Mr. 
Freemsm  delivered  to  the  Secretary  of  State, 
for  the  use  of  the  State,  553  copies  of  volume 
82.  required  by  law  to  be  furnished  by  the 
reporter,  and,  on  the  28d  of  October.  1866,  558 
copies  of  volume  34.  The  introduction  of  this 
evidence  was  objected  to  by  the  plaintiff,  on 
the  ground  that  the  papers  constituted  no  evi- 
dence of  the  publication  of  either  of  the  vol- 
umes, and  were  incompetent.  The  objection 
was  sustained  by  the  court,  and  the  defendants 
excepted  to  the  ruling.  The  exclusion  of  these 
papers  is  assigned  as  error.  The  papers  also 
show  the  payment  by  the  State,  for  each  set  of 
the  copies,  at  the  rate  of  $6  per  volume.  As 
the  delivery  of  the  copies  of  volume  82  to  the 
Secretary  of  State,  for  the  use  of  the  State, 
took  place  on  the  2d  of  October,  1865,  and  the 
work  was  not  deposited  in  the  clerk's  office 
until  the  17th  of  January,  1866,  it  is  contended 
that  such  delivery  of  the  copies  to  the  State 

[657]  was  a  publication  of  the  volume,  and  that  the 
deposit  of  it  did  not  take  place  until  three 
months  and  fifteen  days  after  publication.  We 
think  this  assignment  of  error  must  prevail; 
that  the  evidence  offered  was  competent;  that 
the  delivery  of  the  copies  for  the  use  of  the 
State  was  a  publication  of  the  volume;  that 
the  deposit  of  the  work  was  not  made  in  time; 
and  that  the  copyright  of  volume  82  therefore 
fails.  But  we  do  not  think  the  same  objection 
is  tenable  as  to  volume  34,  althobgh  the  553 
copiesi  of  that  volume  were  delivered  on  Oc- 
tober 23, 1866,  and  the  title  and  the  work  were 
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both  of  them  deposited  on  that  day.  It  must 
be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  the  deposit  of  the  title  preceded 
the  publication,  and  that  the  delivery  of  the 
copies  to  the  Secretary  of  State  preceded  the 
deposit  of  the  work  in  the  clerk's  office.  Where 
the  three  things  are  prescribed  by  the  statute 
to  be  done  in  consecutive  order,  and  all  three 
appear  to  have  been  done  on  the  same  day,  it 
will  be  presumed  that  the  statute  was  complied 
with,  leaving  the  prima  facie  evidence  open  to 
be  rebutted. 

In  regard  to  volume  35,  the  title  was  de- 
posited January  28, 1867,  and  the  notice  printed 
in  the  volume  purports  to  show  that  the  copy- 
right was  entered  in  1866.  The  statute  required 
that  each  copy  of  the  book  should  have  in- 
serted in  it  a  statement  of  the  year  the  copy- 
right was  entered.  It  is  sufficient  to  say,  in 
answer  to  this  objection,  that  the  variance 
must  be  regarded  as  immaterial,  inasmuch  aa 
the  statement  that  the  title  was  recorded  in  an 
earlier  year  than  the  actual  year,  beinfi;  conclu- 
sive on  the  person  taking  the  copyright,  could 
cause  no  injury  to  any  other  person  or  to  the 
public,  because  the  copyright  would  expire  in 
twenty-eight  years  from  the  expiration  of  the 
vear  stated  in  the  notice  in  the  book,  and  not 
in  twenty-eight  vears  from  the  time  of  the  re- 
cording of  the  title. 

In  re^rd  to  volume  86,  it  is  objected  that 
the  certificate  of  the  clerk  shows  that  the 
printed  title  was  deposited  by  "E.  B.  Myers  & 
Chandler,'*  and  that  the  printed  notice  of  the 
entry  of  copyright  in  the  volume  as  published 
purports  to  show  that  the  copyright  was  entered 
by  E.  B.  Myers  alone.  We  think  that,  under 
the  circumstances  of  the  case,  as  the  printed 
notice  contained  the  name  of  E.  B.  Myers,  the 
variance  was  immaterial,  and  that  the  statute 
was  substantially  complied  with,  particularly 
as  it  is  not  shown  that  the  defendants  were 
misled  by  the  variance  or  induced  to  do  or  omit 
anything  because  of  it. 

It  is  also  urged  by  the  defendants  that  the 
court  erred  in  finding  the  title  to  the  volumes 
to  be  in  the  plaintiff,  because  he  failed  to  prove 
any  written  assignment  or  transfer  to  him  from 
Mr.  Freeman  as  to  any  of  the  volumes,  or  from 
Chandler  as  to  his  alleged  interest  in  volumes 
82  to  38,  or  to  prove  any  means  through  which 
he  derived  title  to  any  of  the  volumes.  By 
section  4  of  the  Act  of  1831  the  proprietor  of  a 
book,  as  well  as  its  author,  coula  obtain  a 
copyright;  and  provision  was  made,  in  the  form 
of  record  given  in  that  section,  for  a  claim  by 
the  depositor  of  the  title  of  the  book  as  its  pro- 
prietor, and  for  the  deposit  of  the  copy  of  the 
book  by  the  proprietor.  While,  after  the  ob- 
taining of  a  copyright,  a  written  assignment 
may  be  necessary  to  convey  title  to  it,  or  a 
written  license  to  give  a  riffht  to  reproduce 
copies  of  the  copyrighted  book,  we  perceive  no 
reason  why  Myers  or  Myers  &  Chandler  could 
not  become  the  owners  by  a  parol  transfer  of 
whatever  right  Mr.  Freeman,  prior  to  the  tak- 
ing of  the  copyright,  had  to  convey.  While 
the  work  was  in  manuscript  no  written  transfer 
of  such  manuscript  from  Mr.  Freeman  wa» 
necessary,  because  the  copyright  had  not  yet 
been  taken.  Moreover,  the  defendants,  in  all 
their  transactions  with  the  plaintiff,  recognized 
his  title  to  the  copyrights  of  volumes  82  to  38, 
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as  to  which  the  titles  had  been  deposited  by  E.  I 
B.  Myers  &  Chandler,  and  parol  evidence  that 
the  plaintiff  owned  the  copyrights  of  volumes 
82  to  46,  at  the  time  the  iofrmgements  were 
committed,  was  introduced  without  objection, 
and  was  sufficient  prima  facie  evidence  UDtil 
rebutted.  If  the  defendants  had  objected  to 
[6591  ^^^3  parol  evidence  the  production  of  the  writ- 
ten assi^ument  from  Chandler,  set  up  in  the 
bill,  could  have  been  required. 

It  is  also  objected  that  the  plaintiff  acquiesced 
Id,  consented  to,  and  ratified,  the  publication 
of  the  volumes  by  the  defendants,  and  was 

guilty  of  laches  in  bringing  his  suit.  The  evi- 
ence  on  this  subject  is  voluminous,  and  it 
would  not  be  profitable,  either  for  the  purposes 
of  this  cose  or  as  a  guide  for  any  other  case,  to 
discuss  it  at  length.  We  are  of  opinion  that 
neither  of  tb^se  defenses  is  established;  that 
the  plaintiff  did  not  consent  to  the  republi'ca- 
cation  of  the  volumes  by  the  defendants;  that 
he  never  abandoned  his  copyrights,  or  con- 
sented to  surrender  them  without  consideration, 
or  gave  the  defendants  cause  to  understand 
that  be  did  so  or  would  do  so;  that  he  never 
acquiesced  in  any  infringement  of  his  copy- 
rights by  the  defendants;  and  that  he  was  not 
guilty  of  laches  in  seeking  relief.  The  defend- 
ants recognized  his  copyrights  in  volumes  32 
to  88,  by  offering  to  purchase  them,  and  there 
was  considerable  negotiation  on  that  subject. 
This  fact  is  inconsistent  with  consent  and 
abandonment,  and  the  other  evidence  in  the 
case  is  inconsistent  with  anv  abandonment. 

It  is  also  contended  by  the  defendants,  that 
each  of  the  volumes  as  published  by  them  was 
a  new  and  independent  work,  not  copied  from 
that  of  the  plaintiff,  but  prepared  by  the 
oridnal  labor  of  the  editors  employed  by  the 
defendants.  While  it  is  admitted  that  volumes 
82  to  88,  as  published  bv  the  defendants,  were, 
with  the  exception  of  the  foot  notes,  prepared 
entirely  from  the  plaintiff's  volimies,  it  is  con- 
tended that  volumes  89  and  41  to  46  were,  with 
the  exception  of  the  opinions  of  the  judges, 
prepared  from  the  records  and  files  of  the  Su- 
preme Court  of  Illinois.  The  evidence  on  the 
subject  of  infringement  is  very  full  and  minute. 
It  is  impossible  for  us  to  discuss  it  at  length, 
and  we  must  content  ourselves  with  stating,  as 
a  general  result,  that  we  concur  in  the  views 
stated  by  Jtidffe  Drummond,  in  his  decision  in 
the  circuit  court,  in  regard  to  volumes  82  to  88. 
He  says  (10  Biss.  189,  147):  "In  considering 
the  question  of  infringement  of  the  copyright 
by  the  defendants,  it  must  be  borne  in  mmd 
what  is  the  character  of  the  work.  They  are 
reports  of  the  decisions  of  the  Supreme  Court 
of  this  State,  to  which  no  one  can  have  a  copy- 
right; but  he  may  have  to  the  head  notes,  and 
statements  of  each  case,  and  of  the  arguments 
of  counsel.  These  head  notes  and  statements 
[6601  ^^ic^  ^^^6  been  made  are  in  themselves  an 
abridgment;  the  one  of  the  opinions  of  the 
court,  consisting  of  the  principles  of  law  de- 
cided, and  the  other  an  abstract  of  the  facts 
and  of  the  arguments.  It  should  also  be  stated 
that  the  volumes  of  the  defendants,  as  edited 
by  those  employed  by  them,  are  very  much 
condensed,  as  compared  with  Mr.  Freeman's 
reports,  and  yet  the  pacing  of  the  volumes  is 
substantially  the  same  throughout,  so  that  the 
cases  in  the  corresponding  volumes  appear  on 
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the  same  page.    The  list  of  cases  which  pre- 
cedes each  report  is  the  same.   The  defendants 
Ewell  and  Denslow,  who  were  employed  by 
the  other  defendants  to  annotate  these  decisions 
or  reports,  both  state,  upon  examination,  that 
their  work  was  independent  of  that  of  Mr. 
Freeman;    but  it  appears  from  the  evidence 
that  all  the  volumes  of  Mr.  Freeman  were  used 
in  thus  editing  or  annotating;  and  although  it 
may  have  been  their  intention  to  make  an  inde- 
pendent work,  it  is  apparent,  from  the  com- 
parison  of  the  Freeman  volumes  and  those  of 
the  defendants,  that  the  former  were  used 
throughout  by  the  editors  employed  bv  the 
defendants.    It  is  true  that  In  each  volume, 
perhaps  in  the  majority  of  cases,  there  is  the 
appearance  of  independent  labor  performed  by 
them,  without  regard  to  the  volumes  of  Mr. 
Freeman;  but  yet  in  every  volume  it  is  also 
apparent  that  Mr.  Freeman's  volumes  were 
used;  in  some  instances  words  and  sentences 
copied  wiUiout  change,  in  others,  changed  only 
in  form;  and  the  conclusion  is  irresistible  that, 
for  a  larc^e  portion  of  the  work  performed  in 
behalf  or  the  defendants,  the  editors  did  not 
resort  to  original  sources  of  information,  but 
obtained  that  information  from  the  volumes  of 
Mr.  Freeman.    Undoubtedly  it  was  competent 
for  an  editor  to  take  the  opinions  of  the  Su- 
preme Court,  and  possibly  from  the  volumes 
of  Mr.  Freeman,  and  make  an  independent 
work;  but  it  is  always  attended  with  great  risk 
for  a  person  to  sit  down,  and  with  the  copy- 
righted volume  of  law  reports  before  him, 
undertake  to  make  an  independent  report  of  a 
case.    It  is  not  difficult  to  ao  this,  going  to  the 
original  sources  of  information,  to  the  decisions 
of  the  court,  the  briefs  of  counsel,  the  records 
on  file  in  the  clerk's  office,  without  regard  to 
the  regular  volumes  of  reports.    Anyone  who 
has  tried  it  can  easily  understand  the  difference 
between  the  head  notes  of  two  persons,  equally 
good  lawyers,  and  equally  critical  in  the  ex- 
amination of  an  opinion,  where  they  are  made 
up  independent  of  each  other;  and,  bearing  in 
mind  this  fact,  it  seems  to  be  beyond  contro- 
versy, that  although  in  many,  and  perhaps 
most,  instances  there  is  a  very  considerable 
difference  between  the  head  notes  of  the  de- 
fendants' volumes  and  those  of  the  plaintiff, 
the  latter  have  been  freely  used  in  the  prepara- 
tion of  the  former.    I  conclude,  therefore,  that 
the  defendants  have,  in  the  preparation  of 
those  volumes,  from  82  to  88  inclusive,  of  the 
Illinois  Reports,  used  the  volumes  of  the  plaint- 
iff so  as  to  interfere  with  his  copyright" 

So,  also,  we  concur  with  the  conclusions  of 
Judge  Drummond  in  regard  to  volumes  89  to  46. 
He  says  (20  Fed.  Rep.  441):  "The  present  in- 
quiry is  limited  to  what  is  alleged  to  be  an  In- 
fringement by  the  defendants  of  volumes  89  to 
46,  inclusive,  of  Mr.  Freeman's  Dlinois  Reports. 
Volume  40  seems  never  to  have  been  regular- 
ly published  like  the  other  volumes,  although 
the  evidence  of  the  infringement  of  the  plaint- 
iff's copyright  in  that  volume  is  perhaps  strong* 
er  than  that  applicable  to  any  of  the  other  vol- 
umes named.  Upon  comparing  parts  of  each 
of  the  volumes,  those  of  the  complainant  and 
of  the  defendants,  one  with  the  other,  I  think 
there  can  be  no  doubt  that  in  some  respects,  in 
each  case,  the  Freeman  volume  has  been  used 
by  the  defendants  in  the  head  notes,  the  state- 
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tnents  of  facts,  and  tliO  arguments  of  counsel. 
That  is,  there  are  certain  unmistakable  indicia, 
that  in  every  volume  prepared  by  the  defend- 
ants they  have  not  confined  themselves  solely 
to  the  original  sources  of  information,  namely: 
the  opinions  of  the  judges,  the  records,  and  the 
arguments  of  coimsel.  He  also  says  (p.  442): 
"The  fact  appears  to  be,  and  indeed  it  Is  not  a 
subject  of  controversy,  that  in  arranging  the 
order  of  cases,  and  in  the  paging  of  the  aifTer- 
ent  volumes,  the  Freeman  eoiiion  has  been  fol- 
lowed by  the  defendants;  but,  while  this  is  so, 
I  shoula  not  feel  inclined,  merely  on  that  ac- 
count and  independent  of  other  matters  to  give 
a  decree  to  the  plaintiff  although  it  is  claimed 
that  the  arrangement  of  the  cases  and  the  pag^ 
(6691  ^^^  ^^  ^^®  volumes  aif  protected  by  a  copy- 
^  right.    Undoubtedly,  in  6ume  <;Mi8e8,  where  are 

involved  labor,  talent,  judgment,  Qie  classifi- 
cation and  disposition  of  subjects  in  &  book  en- 
title it  to  a  copyric;ht  But  the  arraneement 
of  law  cases  ana  the  paging  of  the  boo&  may 
depend  simply  on  the  will  of  the  printer,  of 
the  reporter,  or  publisher,  or  the  order  in  which 
the  cases  have  been  decided,  or  upon  other  ac- 
cidental circumstances.  Here  the  object  on 
"  tbe  part  of  the  defendants  Keen's  to  have  been 
that  there  should  not  be  confusion  in  the  refer- 
ences and  examination  of  cases;  but  the  ar- 
rangement of  cases  and  the  paging  of  the  vol- 
umes is  a  labor  incondderable In  itself,  and  I 
regard  it.  not  as  an  independent  matter,  but  in 
connection  with  other  dmllarities  existing  be- 
tween the  two  editions,  when  I  si^y.  taking  the 
whole  together,  the  Freeman  volumes  have 
•  been  used Inedltingand  publishing  the  defend- 
ants' volumes."  It  may  be  added,  that  one  of 
the  most  significant  evidences  of  infringement 
exists  freouently  in  the  defendants'  volumes, 
namely:  the  copying  of  errors  made  by  Mr. 
Freeman. 

The  next  objection  urged  is  that  the  defend- 
ants were  compelled  to  produce  their  books 
and  papers  on  tne  accounting  before  ^e  mas- 
ter, the  plainilff  having  sought  a  forfeiture 
of  the  copies  of  volumes  82  to  88;  and  that  the 
defend;ints  ware  thereby  compelled  to  produce 
evidence  against  themselves,  in  aid  of  such  for- 
feiture. 

The  original  bill  prays  for  a  decree  that  all  of 
the  copies  published  by  tbe  defendants  of  vol- 
umes 32  to  38  be  forfeited  to  the  plaintiff,  and 
that  the  defendants  be  required  to  deliver  the 
same  to  him.  The  supplemental  bill  contains 
no  such  prayer  in  regard  to  volumes  89  and  41 
to  46,  but  contains  a  prayer  for  general  relief. 
The  cross  bill  and  the  answer  to  it  show  that 
Myers  brought  an  action  of  replevin  against  Cal- 
laghan  &  Co.,  to  recover  as  forfeited  the  copies 
of  the  infringing  volumes  32  to  88.  The  final  de- 
cree shows  that  the  cross  suit  was  not  brought  to 
a  hearing  with  the  original  suit.  On  the  con- 
trary, the  final  decree  reserves  for  consideration 
and  determination,  on  the  hearing  of  the  cross 
bill,  the  rights  of  the  parties  thereunder,  and 
renal  *^^^  rights  in  respect  to  the  action  of  replevin 
ivooj  ^  recover  possession  of  the  unsold  copies  of 
volumes  32  to  38.  Although,  under  the  pro- 
risions  of  the  interiocutory  decree  in  respect  to 
volunaes32  to  38,  the  defendants  were  required 
to  produce  their  account  books  and  papers  be- 
fore tbe  master,  and  were  examined  in  regard 
to  them,  yet  the  final  decree  did  not  awardany 
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forfeitiire,  and  so  no  injury  has  resulted  to  the 
defendants  by  reason  of  such  provision  of  the 
interlocutory  decree,  or  by  reason  of  any  action 
thereunder.  Irrespective  of  this,  it  is  deter* 
mined  by  the  case  of  Stevemv.  Gladding,  58  U. 
a  17  How.  447  [ISilsg,  that  the  penalties 
given  by  section  7  of  the  Cfopyright  Act  of  1881 
cannot  be  enforced  in  a  suit  in  equity.  Tbe 
provision  of  the  interlocutory  decree  for  an  ex- 
amination of  the  defendants  in  regard  to  the 
subject  of  inquiry,  and  for  the  production  by 
them  of  their  account  books  and  papers,  is  tbe 
usual  provision  in  an  interiocutoiy  decree  in  a 
suit  in  equity  for  the  infringement  of  a  copy- 
right. As  the  forfeiture  of  the  volumes  could 
not  be  obtained  by  this  suit,  although  prayed 
for  in  the  bill,  the  evidence  was  admissible. 

We  now  come  to  the  question  of  damages. 
It  is  contended  that  the  circuit  court  erred  in 
iisallowing  to  the  defendants  a  credit  for  ster- 
eotyping ^umes  82  to  46.  Both  of  tbe  mas- 
ters refused  to  allow  credit  for  the  cost  of  ster- 
eotyping. Stereotyping  was  not  a  necessary  in- 
cident 01  printing  and  publishing,  as  type  set- 
ting was.  It  was  resorted  to  by  the  defendants 
to  enable  them  the  more  successfully  and  prof- 
itably to  infringe,  by  dispensing  with  the  ne- 
cessity of  resetting  the  type  for  every  new  edi- 
tion, and  thus  reducing  the  cost  of  multiplying 
copies  in  the  future.  Tbe  stereotype  platea 
were  made  without  tbe  consent  of  the  plaintiff: 
and  if  credit  is  allowed  for  them  the  plainiiff 
is  compelled  to  buy  and  pay  for  them,  when 
they  are  useless  to  nim  and  when  be  has  ster- 
eotyped for  himself  volumes  82  to  46. 

It  is  also  contended  that  both  of  the  masters 
erred  in  disallowing  a  credit  to  the  defendants 
for  the  amount  paid  to  the  different  members 
of  their  firm  for  their  services  in  the  way  of 
salaries,  as  a  part  of  the  expense  of  conducting 
their  business,  being  the  amount  of  about  $12,' 
000  a  year  during  the  period  in  controversy. 
These  amounts  were  drawn  by  the  defendants 
under  the  partnership  agreement,  as  family  and 
personal  expenses.  We  do  not  think  that  the 
value  of  the  time  of  an  infringer,  or  the  ex- 
pense of  the  living  of  himself  or  his  family, 
while  he  is  engaged  in  violating  the  rights  of 
the  plaintiff,  is  to  be  allowed  to  him  as  a  credit, 
and  thus  the  plaintiff  be  compelled  to  pay  the 
defendant  for  his  time  and  expenses  while  en- 
gaged in  infringing  the  copyright.  If  the  de- 
fendants, instead  ofemploying  others  to  do  the 
work,  had  chosen  to  do  it  themselves,  they 
might  as  well  have  made  a  charge,  and  claimed 
to  nave  been  credited  for  it,  of  so  much  a 
month  or  a  year  for  their  services  in  preparing 
the  infringing  volumes.  Blitabeth  v.  ^icfioUon 
Pavement Oo.in  U.  8.  126,189  [24:1000,1006]. 
Tbe  case  stands  on  a  different  footing  from  that 
of  the  salaries  of  the  managing  officers  of  a 
corporation,  as  in  Providence  Rubber  Go,  v. 
Goodyear,  76  U.  8.  9  Wall.  788  [19:566]. 

The  defendants  also  object  that  the  master, 
Mr.  Bennett,  should  have  found  the  number  of 
volumes  sold  by  the  defendants  to  have  been 
103  less,  and  that  the  total  number  of  bound 
volumes  on  hand  found  by  him  was  erroneous, 
as  also  was  the  total  number  of  volumes  found 
by  him  to  have  bccnou  hand  unsold.  The  ex- 
ceptions to  the  master's  report  in  these  respects 
sul)stantia]ly  complain  thnt  tbe  ntaster  found 
loo  many  volumes  to  have  boon  sold,  by  108. 
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We  do  notperoeiTe  Kay  error  Id  the  above  par- 
ticularB.  The  master,  Mr.  Bennett,  rip:btfa]ly 
excluded  a  credit  for  the  cost  of  producing 
copies  of  the  volumes  which  the  defendants 
dia  not  selL  There  were  no  profits  from 
copies  not  sold,  and,  therefore.*  there  could 
have  been  nothing  to  charge  ugainst  such 
profits. 

In  regard  to  the  exceptions  to  the  report  of 
Mr.  Bennett,  that  ht.  found  the  average  selling 
price  of  the  defendant's  volumes  to  be  ft4.464 
each,  instead  of  $4.94,  and  that  he  found  their 
gross  receipts  from  sales  of  the  infringing  vol- 
umes to  have  been  $10,281.48,  insteiS  of 
$9,459.87,  we  are  of  opinion  that  the  selling 
price  found  and  the  gross  receipts  found  were 
not  too  high. 

We  do  not  concur  in  the  view  of  the  defend- 
ants that  there  were  no  net  receipts  or  profits 
on  the  sales  of  volumes  89  to  46,  or  in  the  view 
that  the  master,  Mr.  Bennett,  erred  in  ref  usinff 
cndit  to  the  defendants  for  the  amount  paid 
by  them  for  editorial  work  in  preparing  tneir 
volumes,  or  in  the  view  that  the  circuit  court 
erred  in  allowing  the  $840.70  as  profits  on  the 
resales  of  the  156  volumes  mentioned  in  the 
first  and  second  exceptions  of  the  plaintiff  to 
the  report  of  the  master,  Mr.  Bennett. 

In  regard  to  the  156  copies,  thev  were  vol- 
umes which  had  been  already  sold  by  the  de- 
fendants, and  which  they  purchased  as  second 
hand  books  and  resold.  The  mas'ter  had  held 
that,  as  he  had  charged  the  defendants  with  the 
profits  on  the  first  sale  of  these  volumes,  the 
profits  on  their  resale  could  not  be  charged 
against  them.  The  circuit  court  ovemued 
tms  view  and,  as  we  think,  properly.  The  saJe 
of  the  volume  originally  prevented  the  pur- 
chase from  the  plaintiff  of  a  lawful  volume, 
and  the  sale  of  Uie  same  infringing  volume  a 
•econd  time  prevented  the  purchase  from  the 
plaintiff  of  another  lawful  volume.  The 
plaintiff  was  thus  twice  injured  by  the  acts  of 
the  defendants,  and  the  sales  of  the  second 
hand  volumes  must  be  accounted  for  as  if  they 
were  first  sales.  BirdseU  v.  Shaliol,  112  U.  S. 
4t»5,  487.  488  [28:768,  7691. 

The  circuit  court  held  that  the  master  ap- 
proximated as  nearly  as  could  be  done  to  the 
the  true  amount,  in  fixing  the  selling  price  at 
$4,464  per  volume.    We  concur  in  Uiis  view. 

In  regard  to  the  eighth  exception  of  the  de- 
fendants to  the  report  of  the  master,  Mr.  Ben- 
net,  that  he  had  credited  the  defendants,  in 
their  expense  account,  with  only  12  per  cent 
on  their  gross  sales,  instead  of  if  percent,  the 
circuit  court  held  that,  as  Mr.  Bennett  had  al- 
lowed 12  per  cent  and  Mr.  Bishop  had  al- 
lowed 12}  per  cent  for  such  averase  expcns(>s, 
and  those  conclusions  were  so  nearly  alike,  the 
court  would  allow  their  finding  in  this  regard 
to  stand.  We  concur  in  this  view,  and  also  in 
the  conclusion  of  the  circuit  court  sustaining 
the  findings  of  the  two  masters  as  to  the  aver 
age  price  per  volume  at  which  the  defendants 
•old  the  volumes. 

In  regard  to  the  general  question  of  the 
profits  to  be  accounted  for  by  the  defendants, 
as  to  the  volumes  in  question,  the  only  proper 
rule  to  be  adopted  is  to  deduct  from  the  selhng 
price  the  actual  and  legitimate  manufacturing 
cost.  If  the  volume  contains  matter  to  which 
a  copyright  could  not  properly  extend,  incor- 
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porated  with  matter  proper  to  be  covered  by  a 
copyright,  the  two  necessarily  going  to/^ether 
when  the  volume  is  sold,  as  a  unit,  ana  it  be- 
ing impossible  to  separate  the  profits  on  the 
one  from  the  profits  on  the  other,  and  the  law- 
ful matter  bemg  useless  without  the  unlawful, 
it  is  the  defendants  who  are  responsible  for 
having  blended  the  lawful  with  the  unlawful, 
and  they  must  abide  the  consequences,  on  the 
same  principle  that  he  who  has  wrongfully 
produced  a  confusion  of  goods  must  alone  suf- 
fer. As  was  said  by  Lard  Eldon,  in  Mawman 
V.  Tegg,  2  Russ.  885,  891:  "If  the  parts  which 
have  been  copied  cannot  be  separated  from  those 
which  are  original,  without  destroying  the  use 
and  value  of  the  original  matter,  he  who  has 
made  an  improper  use  of  that  which  did  not 
belonff  to  him  must  suffer  the  consequences  of 
so  doinff.  If  a  man  mixes  what  belongs  to 
him  with  what  belongs  to  me,  and  the  mixture 
be  forbidden  by  the  law,  he  must  again  sepa- 
rate them,  and  he  must  bear,  all  the  mischief 
and  loss  which  the  separation  may  occasion. 
If  an  individual  chooses  in  any  work  to  mix 
my  literary  matter  with  his  own,  he  must  be 
restrained  from  publishing  the  literary  matter 
which  belongs  to  me;  and  if  the  parts  of  thQ* 
work  cannot  be  separated,  and  if  by  that  means 
the  iniunction,  which  restrained  the  publica- 
tion of  my  literary  matter,  prevents  also  the 
publication  of  his  own  literary  matter,  he  has 
only  himself  to  blame.^  The  present  is  one  of 
those  cases  in  which  the  value  of  the  book  de- 
pends on  its  completeness  and  integrity.  It  is 
sold  as  a  book,  and  not  as  the  fragments  of  a 
book.  In  such  a  case,  as  the  profits  result  from 
the  sale  of  the  book  as  a  whole,  the  owner  of 
the  copyright  will  be  entitled  to  recover  the 
entire  profits  on  the  sale  of  the  book,  if  he 
elects  that  remedy.  Elizabeth  v.  Nicho^n 
Pavement  Oo,  97  U.  8.  126,  189  [24:  1000, 
1006]. 

In  considering  the  exceptions  of  the  defend- 
ants to  the  masters'  reports  in  matters  of  fact, 
questioning  the  accuracy  of  their  conclusions 
in  respect  to  the  amount  of  the  defendants* 
profits,  we  have  observed  the  rule  recognized 
and  alflrmed  in  Tilghman  v.  Proctor,  125  U.  S. 
136,  149  [81:664,  668],  that,  in  dealing  with 
such  exceptions,  "The  conclusions  of  the  mas- 
ter, depending  upon  the  weighing  of  conflict- 
ing testimony,  have  every  reasonable  presutnp- 
tion  in  their  favor,  and  are  not  to  be  set  aside  oi 
modified  unless  there  clearly  appears  to  have 
been  error  or  mistake  on  his  part." 

On  the  whole  case  we  are  of  opinion  thatilie 
final  decree  was  correct,  except  in  respect  of 
volume  32.  The  amount  of  damages  reported 
by  the  master,  Mr.  Bishop,  as  to  that  volume, 
and  allowed  by  the  final  decree  as  part  of  tlu 
$6,986.05,  was  $926.66.  That  sum  is  disal- 
lowed and  must  be  deducted.  The  other  item'* 
of  recovery  in  the  decree  were  proper.  TIju  r©ft.y, 
injunction  as  to  volume  32  must  be  vacated.  '  *  i 
and  the  appellee  will  recover  his  costs  of  this 
court. 

The  decree  of  (he  Circuit  Court  is  rever9ed  as  to 
volume  32,  and  is  affirmed  in  all  other  respects; 
and  the  case  is  remanded  to  that  court,  with  a 
direction  to  correct  the  decree  in  the  particu^ 
lars  above  indicated,  and  to  take  such  further 
proceedings  as  may  be  according  to  law  and  not 
inconsistent  with  this  opinion, 
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[500]  ^   p^  WARE.  Appt., 

JAMES  H.  ALLEN  a  ah 
(Bee  8. 0.  Beporter's  ed.  60&407.) 
Conditi&ndl    agreement^-endenes    to  control. 

L  Where,  before  the  slffnlns'  ot  a  written  instru- 
ment, it  was  airreed  between  the  parties  thereto 
that  it  was  to  be  of  no  effect  uniess,  upon  consulta- 
tion with  counsel  named,  the  defendant  should  be 
assured  that  the  transaction  out  of  which  it  arose 
was  lawful'fteld,  that  proof  that  they  were  advised 
by  such  counsel  that  suoh  transaction  was  illegal 
shows  that  the  instrument  never  went  Into  effect ; 
that  the  condition  upon  which  it  was  to  become  op- 
erative never  occurred. 

2.  HeUU  further^  that  this  is  not  a  question  of  con- 
tradicting or  varying  a  written  instrument  bv  parol 
testimony,  but  a  case,  well  recognized  in  the  law,  by 
which  an  instrument,  whether  aellvered  to  a  third 
person  as  an  escrow  or  to  the  obligee  in  it,  is  made 
to  depend  as  to  its  going  into  operation  upon 
events  to  occur  or  to  be  ascertained  thereafter. 

[No.  09.] 
Argued  Nov,  S8,  and  Bee,  S,  1888,    Decided 

Dee,  17,  1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Mississippi,  dismissing  a  suit  in  chan- 
cery based  upon  a  written  instrument  under  a 
Mississippi  Statute  authorizing  attachments  to 
be  issued  out  of  the  Courts  of  Chancery.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Marcellns  Oreen  and  Caideron 
Carlisle*  for  appellant: 

The  purpose  of  this  defense  by  parol  proof  is 
to  vary,  contradict,  qualify  and  add  to  the  terms 
of  the  written  instrument.  The  rule  against 
the  admission  of  such  testimony  is  well  settled. 

Martin  v.  CoU,  104  U.  S.  30  (26:651);  Bank  of 
U,  8,  V.  Dunn,  81 U.  S.  6Pet.  61  (8:316);  Brotcn 
T.  Wiley,  61  U.  8.  20  How.  442(15:065);  Bank 
of  the  Metropolis  v.  Jones,  88  Q.  S.  8  Pet  12 
(8:850);  Forsythe  v.  KimbaU,  01  U.  S.  201 
(23:352);  Basty,  First  Nat.  Bank,  101 U.  8.  06, 
07  (25:706);  Union  Mat,  L,  Ins,  Co.  v.  Mowry, 
06  U.  S.  547  (24:675);  Brantley  v.  Carter,  26 
Miss.  285;  Wren  v.  Hoffman,  41  Miss.  610; 
Po%Dell  V.  Jones,  12  Smedes  &  M.  507,  508; 
MeOuire  v.  Steoens,  42  Miss.  731;  Ellis  ▼. 
KeOy,  83  Miss.  606,  608. 

The  rule  is  the  same  in  equity  as  at  law. 

Martin  v.  CoU,  104  U.  S.  34  (26:640). 

Mr.  J.  BI*  Allen,  for  appellees: 

We  are  not  seeking  to  vary,  alter  or  contra- 
dict a  written  contract,  but  to  show  that  the 
writing  here  sued  on  was  never  an  operative 
contract;  that  it  was  delivered  on  a  condition 
that  made  its  delivery  in  the  nature  of  an 
escrow.  Evidence  is  admissible  for  such 
purpose. 

Simonton  v.  Steele,  1  Ala.  857;  McCuUoch  v. 
Hoffman,  10  Hun,  133;  Bdberts  v.  Austin,  6 
Whart.  318;  Thompson  v.  Clubley,  1  Mees.  & 
W.  212;  Benton  y,  Martin,  52 N.  Y.  570;  Swee^ 
v.  Stetoem,  7  R  I.  875;  McFarland  v.  Sikes,  54 
Conn.  250;  Norman  v.  Norman,  11  Ind.  288; 
Stevens  v.  Parker,  7  Allen,  861;  Randolph, 
Commercial  Paper,  §§  227,  228;  WaUis  v.  2ft- 
tell  11  C,  B.  N.  S.  m. 

The  true  rule  is  where  a  suit  is  brought  on  a 
fraudulent  contract,  In  pari  delicto  potior  est 
conditio  dtfendentis. 
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Fay  V.  Fay,  121  Mass.  561;  Stemburg  v. 
Boumuin,  108  Mass.  825;  Ghwreh  v.  Muir,  S3N. 
J.  L.  818;  Fenton  v.  Ham,  85  Mo.  400;  F&uM 
V.  Inman,  7  Jones,  L.  28;  Chitty,  Cont.  680; 
Miller  V.  Marekle,  21  111.  152;  WestfaUy,  Jones, 
28  Barb,  0;  Nellis  v.  Clark,  20  Wend.  24;  Ager 
T.  Duncan,  50  Cal.  825. 

Mr,  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi 

The  suit  was  originally  commenced  In  the 
Chancery  Court  of  Opiah  County,  In  that 
State,  and  Its  equi^  jurisdiction  was  based 
upon  a  statute  of  Miflsisaippi  authorizing  at- 
tachments to  be  issued  out  of  the  courts  of 
chancery.  The  case  was  removed  into  the  Cir- 
cuit Court  of  the  United  States  by  reason  of  the 
diverse  citizenship  of  the  parties,  and  no  ques- 
tion was  made  in  that  court  with  regard  to  the 
right  to  proceed  in  it  as  a  case  in  equity. 

W.  P.  Ware  was  the  plaintiff  below,  and 
from  a  decree  dismissing  nis  bill  he  has  taken 
this  appeal.  The  action  was  brought  upon  a 
written  instrument,  of  which  the  following  ia 
a  copy: 

"New  Orleans,  Nof>,  7th,  1881. 
"  Ninety  days  after  date  we  promise  to  pay 
W.  P.  Ware  or  order  ten  thousand  dollars  for 
two  notes  of  T.  P.  Ware  for  five  thousand  dol- 
lars each,  dated  August  21,  '81,  one  on  demand 
and  one  at  80  days,  provided  we  are  not  defeated 
in  the  suit  against  T.  P.  Ware;  if  so,  this  note 
is  void. 

"  Tours  Truly, 
(Signed)        Allen,  West  &  Bush." 


", 


The  pleadings  and  the  evidence  present, 
without  much  contradiction,  the  following 
leading  facts:  it  appears  that  T.  P.  Ware,  a 
brother  of  the  appellant,  W.  P.  Ware,  was 
conducting  a  mercantile  business  at  Hazlehnrst, 
in  the  State  of  Mississippi,  and  in  the  course 
thereof  had  extensive  deanngs  with  the  firm  of 
Allen,  West  &  Bush,  a  mercantile  house  in  the 
City  of  New  Orleans,  by  which  he  became  in- 
debted to  them  at  the  date  of  the  above  paper 
in  the  sum  of  about  eighteen  thousand  dcmiuu 
The  business  of  T.  P.  Ware  was  conducted 
almost  entirely  by  his  brother,  the  plaintiff  in 
this  action,  and  was  so  embarrassed  that  the 
debts  could  not  be  paid.  It  would  also  appear 
from  the  testimony  that  W.  P.  Ware  had,  a 
vear  or  two  before,  conducted  an  unsuccessful 
business  at  the  same  place,  in  his  own  name,  and 
being  likely  to  fail,  or  having  become  insolvent, 
had  sold  out  his  store  and  fl;oods  to  T.  P.  Ware, 
his  brother,  but  as  agent,  for  the  latter  ostensi- 
bly, continued  to  manage  or  control  the  busi- 
ness which  was  thereafter  carried  on  at  the  same 
stand  in  the  name  of  T.  P.  Ware. 

In  this  condition  of  affairs,  W.  P.  Ware  made 
a  visit  to  Allen,  West  &  Bush,  at  New  Orleans, 
and  had  several  interviews  with  them  there, 
during  which  time  the  instrument  now  sued 
upon  was  executed,  fle  stated  to  that  firm,  in 
the  course  of  those  interviews,  that  his  brother 
was  unable  to  pav  his  debts,  and  that  his  cred- 
itors were  becoming  impatient;  that  he  himaeU 
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held  two  notes  msde  by  his  brother,  for  $5,000 
each,  amountiDg  to  $10,000,  and  that  he  desired 
defendants  to  initiate  proceeding  to  attach  the 
goods  of  T.  P  Ware,  or  to  obtain  from  him  an 
assignment  or  mor^pge  which  would  secure 
Uieir  debt  as  well  as  his  own.  For  that  purpose 
he  proposed  to  assign  over  to  them  the  two 
notes  whidi  he  held  against  his  brother,  T.  P. 
Ware,  tshhog  their  obligation  to  pay  him  the 
amount.  The  defendants  were  disinclined  to 
enter  upon  this  course  of  proceeding,  statins 
that  the?  did  not  know  of  any  cause  for  which 
an  attachment  could  be  isBuea  or  which  would 
justify  them  in  seizing  the  property  of  their 
debtor.  The  plaintiff  replied  that  ne  would 
furnish  them  with  cause  for  such  attachment  if 
they  would  enter  into  the  arrangement  which 
he  proposed,  that  is  to  say,  that  he  would  show 
them  sufficient  reason  for  the  seizine  of  the 
property  by  an  attachment.  The  defendants 
Again  expressed  their  doubt  about  the  success 
01  such  a  course,  but  said  they  would  like  to 
consult  Judge  Harris,  who  livea  In  Missisdppi, 
and  also  thdr  counsel,  J.  M.  Allen.  Mr.  Ware 
seemed  impatient  of  this  delay,  as  there  was 
danger  that  somebody  else  might  attach  the 
property,  and  thus  defeat  both  of  their  claims; 
[504]  and  finally,  under  his  pressure,  the  notes  of  T. 
P.  Ware  were  transfened  to  the  defendant  firm, 
and  they  gave  the  instrument  upon  which  this 
suit  is  mrought 

The  testimony  is  ample  to  show  that  before 
the  paper  was  mgned  or  agreed  upon,  it  was 
distinctly  understood  ttiat  it  was  to  be  of  no 
effect  unless,  ui>on  consultation  with  Judge 
Harris  or  J.  M.  AUen,  or  both  of  them,  the 
defendants  were  assured  that  the  proceeding 
was  lawful  and  the  attachment  for  the  fuu 
amount  of  both  claims  could  be  enforce.  It 
is  very  true  that  the  plaintiff  does  not  agree  to 
this,  m  the  full  extent  in  which  it  is  Uius  stated 
by  at  least  two  or  three  witnesses,  but  all  the 
cmnimstanoes  go  to  confirm  the  truth  of  this 
statement  of  what  actually  occurred. 

As  soon  as  the  defendants  could  do  so  they 
asked  the  opinion  of  Judge  Harris  upon  the 
safety  of  the  proposed  transaction,  ana  he  de- 
clineu,  for  reasons  growing  out  of  his  relation- 
ship to  Mr.  Ware,  to  give  any  opinion  upon 
the  subject,  or  to  take  any  part  in  the  matter. 
The  other  counsel  for  the  defendants,  Mr.  Allen, 
upon  whose  approval  the  transaction  was  to  be 
bmdinff,  emphatically  disapproved  of  it,  and 
advisea  the  defendant  firm  to  have  nothing  to 
do  with  it,  or  with  the  notes  of  W.  P.  Ware 
against  his  brother,  in  any  proceedings  which 
they  might  take  to  collect  their  own  (£dm. 

Accorainglv  the  defendants,  after  some  de- 
lay^nstitutea  a  suit  in  attachment  against  T. 
P.  Ware,  and  seized  the  goods  at  Hazlehurst 
The  amoimt  then  sued  for  was  iheir  own  debt, 
and  no  more,  a  little  over  eighteen  thousand 
dollars.  This  proceeding  went  on  in  the  usual 
manner,  and  resulted  in  a  recovery,  by  Allen, 
West  A  Bush,  of  their  debt,  or  the  most  of  it 
It  also  appears  that  W.  P.  Ware  was  promptly 
notified  of  the  fact-  that  the  firm  declined  to 
proceed  in  the  manner  he  had  suggested. 

These  transactions  took  place  in  the  autunm 
of  1881.  shortly  after  the  execution  of  the  pa- 
per sued  on  here,  which  matured,  according  to 
its  terms,  on  the  7th  day  of  February,  1882. 

604 


The  present  suit  was  commenced  in  February. 
1888. 

The  transaction  by  which  W.  P.  Ware,  who 
was  the  acting  manager  of  the  affairs  of  his 
brother,  undertook  to  secure  a  large  sum  out  [505] 
of  the  remnants  of  the  second  failure  of  that 
concern,  whether  it  was  really  owned  by  W. 
P.  or  T.  P.  Ware,  by  having  mat  brother  give 
him  two  notes,  one  falling  due  on  demand  and 
the  other  thirty  days  after  date,  amounting 
to  $10,000,  and  by  inducing  Allen,  West  & 
Buidi,  who  had  a  large  bona  Tide  claim  against 
the  failing  concern,  to  take  these  two  notes  and 
put  them  in  with  their  own,  and  by  his  aid  se- 
cure an  attachment  that  would  cover  all  the 
goods  and  secure  the  payment  of  the  debts  due 
to  them  both,  does  not  commend  itself  to  the 
conscience  of  a  chancellor.  It  Is  bitterly  as- 
sailed by  the  defendants  as  an  unmitigated 
fraud  on  the  part  of  the  plaintiff,  with  the  ad* 
ditional  allegation  that  the  failure  of  W.  P. 
Ware  and  the  sale  made  to  his  brother  was  a 
fraud  also,  of  which  the  present  transaction 
was  intended  to  be  a  repetition.  .   . 

We  did  not  think  it  necessary  to  inquire 
further  into  the  evidence  brought  to  sustain  this.'  .. 
defense,  for  we  are  quite  clear  that  the  testl-  -  ^ 
mony  does  establish  the  agreement  alleged  by 
the  defendants  to  have  b^n  made  at  the  vari- 
ous interviews  between  the  persons  composing 
Uie  firm  of  Allen.  West  &  Bush,  or  some  of  them 
and  the  plaintiff,  at  and  before  the  time  when 
th^  delivered  to  him  the  instrument  sued  on 
ana  received  from  him  the  two  notes  made  by 
his  brother,  T.  P.  Ware,  that  the  firm  were  to 
have  an  opportunity  to  consult  counsel,  upon  . 
whom  they  relied,  as  to  the  validity  of  the  trans- 
action, and  that  if  such  advice  was  adverse, 
then  the  instrument  given  by  them  was  to  be  of 
no  effect. 

It  also  sufficiently  appears  that  they  were 
advised,  without  hesitation,  by  the  counsel  to 
whom  they  had  reference  in  those  conversations 
about  the  agreement,  that  the  transaction  was 
not  one  that  would  stand  the  test  of  a  legal  in- 
vestigation. This  is  to  be  considered  m  con- 
nection with  the  fact  that  the  firm  only  brought 
suit  for  their  own  claim;  and  have  since  re- 
turned, or  offered  to  return,  the  notes  of  W, 
P.  Ware,  which  were  given  him  by  his  brother 
and  delivered  to  them  when  the  paper  was  ex- 
ecuted. 

We  are  of  opinion  that  this  evidence  shows 
that  Uie  contract  upon  which  this  suit  is  brought 
never  went  into  effect;  that  the  condition  upon  [596] 
which  it  was  to  become  operative  never  oo- 
curred,  and  that  it  is  not  a  question  of  contra- 
dicting or  varying  a  written  instrument  by 
parol  testimony,  but  that  it  is  one  of  that  class 
of  cases,  well  recognized  in  the  law,  by  which 
an  instrument,  whether  delivered  to  a  third 
person  as  an  escrow  or  to  the  obligee  in  it,  is 
made  to  depend,  as  to  its  going  into  operation, 
upon  events  to  occur  or  to  be  ascertained  there- 
after. 

The  present  case  is  almost  identical  in  its  cir- 
cumstances with  that  of  I)/in  v.  CamMl,  in 
the  Court  of  Queen's  Bend^,  6  EL  &  Bl.  870. 
The  defendants  in  that  case  had  signed  an 
agreement  for  the  purchase  of  an  interest  in  an 
invention,  which  the  evidence  showed  was  ex- 
ecuted with  the  understanding  that  it  should 
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not  be  a  iMurgain  nntil  a  oertain  engineer,  who 
was  to  be  consulted,  should  approve  of  the  in- 
vention. There -was  a  verdict  for  the  defend- 
ants, which  was  sustained,  and  the  following 
language  was  used  by  Erie,  J.,  on  discharging 
the  rule  to  show  cause:  *1  think  this  rule  onght 
to  be  discharged.  The  point  made  is  that  this 
is  a  written  agreement,  absolute  on  the  face  of 
it,  and  that  evidence  was  admitted  to  show 
it  was  conditional:  and  if  that  had  been  so^  it 
would  have  been  wrong,  But  I  am  of  opinion 
that  the  evidence  showed  that  in  fact  there 
was  never  any  agreement  atall  .  .  .  If  it  be 
proved  that  m  fact  the  paper  was  signed  with 
the  express  intention  that  it  shoidd  not  be  an 
agreement,  the  other  party  cannot  fix  it  as  an 
agreement  upon  those  signing.  The  distinc- 
w>n  in  point  of  law  is  that^idence  to  va^  the 
terms  oi  an  agreement  in  writing  is  not  admis- 
sible, but  evidence  to  show  that  there  is  not  an 
agreement  at  all  is  admissible." 

In  this  view  the  other  Judges,  including 
Lord  Campbell,  Chitfjtistice,  concurred,  hold- 
ing that  it  having  been  explained  to  the  plaint- 
iff titiat  the  defendants  did  not  intend  the  paper 
to  be  an  agreement  until  the  engineer  had  been 
consulted,  and  his  approval  obtained,  and  was 
signed  only  because  it  was  not  convenient  for 
them  to  remain,  it  was  therefore  no  agreement, 
the  plaintiff  having  assented  to  this  and  re- 
ceived Uie  writing  on  these  terms. 
[597]  The  same  principle  was  announced  in  the 
Court  of  Common  rleas  in  Davis  v.  Jones,  17 
C.  B.  625,  in  which  the  distinction  is  clearly 
stated  by  Chitf  Justice  Jervis,  between  evidence 
which,  although  parol,  shows  the  written 
agreement  was  not  to  takeeffect  until  certain 
other  things  were  done,  as  that  rent  should  not 
commence  running  till  certain  repairs  were 
completed  (although  the  instrument  was  signed 
and  delivered)  and  evidence  which  contraaicts 
or  varies  the  meaning  of  the  instrument  itself. 
Thia  is  concurred  in  by  Cresswell  and  Crow- 
der,  JJ, 

Later,  in  1861,  in  WaUis  v.  LitteU,  11  C.  B. 
N.  S.  369,  the  same  court  laid  down  the  same 
doctrine  in  regard  to  an  assignment  of  a  lease 
of  a  farm  which  had  been  made  by  a  tenant  to 
a  third  party,  and  the  instrument  delivered, 
but  with  an  agreement  that  it  should  not  take 
effect  until  the  consent  of  the  landlord  was  pro- 
cured. The  lattec  refused  his  consent,  and  the 
court  held  that  the  asslenment  of  the  lease,  al- 
though executed  and  delivered,  had  never  be- 
come operative. 

The  principle  was  acted  upon,  and  these  au- 
thorities cited  and  affirmed,  in  the  case  of  Wil- 
son V.  Powers,  181  Mass.  689,  as  late  as  1881. 

Thedoctrine  was  asserted  in  thiscourt  asearly 
as  1808,  in  the  case  of  Pawling  v.  U.  8,  8U.  S.  4 
Cranch,  219  [2:601],  where  it  was  held,  in  a 
suit  upon  a  collector's  bond,  that  the  sureties 
who  signed  it  could  prove  by  parol  evidence 
that  they  did  soon  an  express  agreement  that 
they  were  not  to  be  bound  until  other  persons 
who  were  named  became  bound  also  by  sign- 
ing the  bond. 

Without  farther  examination  of  authorities, 
we  are  of  opinion  that  the  case  before  us  comes 
within  the  principle  asserted  by  those  we  have 
referred  to,  and  the  judgment  qf  the  Circuit 
Court  is,  ihirtfore,  affirmed^ 
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LOmS  B.  SHIELDS,  Admr.  of  Emilt        [584] 
HoTT,  Deceased,  Appt, 

V. 

ANNA  HANBURY  et  al. 

(See  8.  0.  Beporter^s  ed.  *^Hoyt  v.  Haribwry,'** 

684-685.) 

8uit  for  false  representation»-~evidenee 

L  In  a  salt  In  equi^  to  set  aside  a  contract  and 
conveyances,  by  wnlon  lands  were  exchanged,  for 
false  and  fraudulent  representations,  where  the 
evidence  shows  that,  in  making  the  exchange,  no 
reliance  was  placed  upon  the  representations,  but 
that  the  party  acted  upon  his  own  judgment  and 
upon  information  obtained  by  him  from  third  per- 
sons—h«Id,  that  no  ground  is  shown  for  maintaining 
the  suit. 

2.  A  letter,  found  In  the  record  as  part  of  the  evi- 
dence and  certified  by  the  clerk  to  have  been  filed 
on  the  same  day  as  the  other  exhibits,  where  the 
record  does  not  show  that  any  objection  was  taken 
to  its  admission  at  the  hearing  before  the  court, 
must,  under  Rule  18  of  this  court,  be  deemed  to 
have  been  admitted  by  consent. 

[No.  109.1 
Submitted  Dec.  6, 1888,    Decided  Dee,  17, 1888. 

APPEAL  from  the  decree  of  the  Circuit 
Court  of  the  United  States  for  the  North- 
em  District  of  Illinois,  dismissing  a  bill  to  set 
aside  a  contract  and  conveyances  for  false  rep- 
resentations.   Affirmed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  Theo,  E,  Dams,  and  H.  C.  Cady. 
for  appellant. 
(No  counsel  appeared  for  appellees.) 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

The  bill  in  equity  in  this  case  was  filed  by 
Emily  Hoy t  against  Anna  Hanbury  and  Miner 
N.  Enowlton,  to  compel  Enowlton,  the  plaint- 
iff's brother  and  attorney  in  fact,  to  account 
for  monev  intrusted  by  her  to  him,  and  by  him 
invested  in  land  in  Chicago,  Ulinois;  as  well  as 
to  set  aside  a  contract  and  conveyances  executed 
by  him  and  bv  Mrs.  Hanbury,  by  which  that 
land  was  exchanged  for  land  at  Clarendon 
Hills,  in  the  neighborhood  of  Boston,  Massa- 
chusetts, upon  the  ground  that  he  was  induced 
to  enter  into  the  contract  and  to  make  the  ex-  [685] 
change  by  her  false  and  fraudulent  representa- 
tions as  to  the  situation  and  value  of  the  land 
in  Massachusetts.  The  circuit  court  entered  a 
money  decree  against  Enowlton,  and  dismissed 
the  bill  as  against  Mrs.  Hanbury,  and  an  appeal 
taken  by  t^e  plaintiff  is  now  prosecuted  by  her 
administrator. 

On  examination  of  the  evidence,  and  espe- 
cially the  testimony  of  Enowlton  ana  Mrs.  Han- 
bury, and  the  letters  written  b^  Enowlton 
before  and  after  the  exchange,  this  court  con- 
curs in  the  opinion,  Expressed  by  the  Circuit 
Judge,  that  Ejiowlton  find  had^me  experience 
as  a  dealer  in  real  estate,  andwas  quite  capable 
of  taking  care  of  his  own  interests;  that  in 
making  the  exchan^  he  did  not  rely  upon 
what  was  said  by  Mrs.  Hanbury,  but  acted 
upon  his  own  Judgment  and  upon  information 
obtained  by  him  from  third  persons;  and  con- 
sequently that  no  ground  is  shown  for  main- 
taining the  bill.  Ab  the  case  turns  upon  a  pure 
question  of  fact,  depending  upon  conflicting 
evidence,  and  can  be  of  no  value  as  a  precedent, 
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further  dlscussioD  for  the  testimoDy  would  be 
useless. 

Id  the  brief  for  the  appellant,  it  is  objected 
that  one  letter,  written  by  Enowlton  to  Mrs. 
Hanbury  after  the  exchange,  whidi  strongly 
supports  the  conclusion  below,  cannot  be  con- 
sidered, because  it  was  never  offered  in  evi- 
dence. But  this  objection  is  not  open  to  the 
appellant.  The  letter  is  found  in  the  record  as 
pait  of  the  evidence  taken  before  the  master, 
and  is  certified  by  the  clerk  to  have  been  filed 
on  the  same  dav  as  other  exhibits  specifically 
referred  to  in  Mrs.  Hanbury's  deposition,  and 
the  record  does  not  show  that  any  objection 
was  taken  to  its  admission  at  the  hearing  before 
the  court.  It  must,  therefore,  under  Rule  18 
of  this  court,  be  deemed  to  have  been  admitted 
by  consent. 

Decree  affiffMd, 


691]  GEORGE  D.   CRAGIN.  Appt., 

CHRISTIAN   L.  POWELL  et  al. 

(See  8.  0.  Reporter's  ed.  691-700.) 

Surveys  ofpublie  landi-^reiurteifi    error  in  eur- 
vey ^action  to  fix  boundary, 

1.  The  power  to  make  and  correct  snrveyB  of  the 

Subhc  lands  belongs  to  the  political  department  of 
lie  goveTDment*  and  while  the  lands  are  subject  to 
the  supervision  of  the  General  Land  Office,  its  de- 
cisions in  such  cases  are  unassailable  by  the  courts, 
except  by  a  direct  proceeding. 

2.  The  courts  have  power  to  protect  the  private 
rights  of  a  party  who  has  purchased  lands  in  good 
faith  from  the  government  against  the  interfer- 
ences or  appropriations  of  corrective  reeurveys, 
made  by  the  Land  Department,  subsequent  to  such 
purchase. 

3.  Where  the  appellee,  a  surveyor,  while  em- 
ployed by  appellant  to  make  a  survey  of  his  plan- 
tation, thought  he  discovered  an  error  in  the  pub- 
lic lands  claimed  by  appellant,  by  which  it  would 
appear  that  such  lands  were  not  in  fact  situated  on 
Bayou  Four  Points  as  officially  surveyed,  and  in- 
duced a  third  party  to  obtain  the  patent  for  the 
land  which  he,  the  appellee,  then  purchased  from 
him,  knowing  that  it  had  been  possessed  and  culti- 
vated bv  the  appellant  for  a  long  period  of  years,  a 
court  of  equity  will  not  readily  enforce  an  advan- 
tage thus  obtained. 

[No.  41.] 
Argued  Oct  26, 1888,      Decided  Dec.  17,  1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  fixing  a  boundary  line  be- 
tween two  estates.    Eeversed. 

The  facts  are  stated  in  the  opinion. 

Mesere.  J.  D.  Rouse  and  Wm.  Grant,  for 
appellant: 

Courts  of  equity  are  not  bound  to  assist  a 
party  in  obtainmgan  unconscionable  advantage 
over  another. 

Miss.  dkM.  R.  Oo.  v.  Cromwell,  91  U.  8.  648 
(23:  367);  Taylor  v.  Brown,  9  U.  8.  5  Cranch, 
234  (8: 88). 

It  is  a  sufl9cient  act  of  possession  if  a  person 
enters  upon  land  under  color  of  title  and  cuts 
wood  or  raises  a  crop. 

EUicott  V.  Pearl,  85  U.  S.  10  Pet.  412  (9: 
475).        ^  ^ 

Possession  is  acquired  corpore  et  animo.  One 
who  enters  a  farm  acquires  the  possession  of 
the  whole,  though  he  can  occupy  but  a  small 
•pot. 


Eenderton  v.  8t,  Charles  Church,  7  Mart.  N. 
8.122. 

The  cutting  of  wood  under  claim  of  title  fii 
an  act  of  possession. 

Baker  v.  Towles,  11  La.  439. 

Cultivation  and  inclosure  are  not  necessaiy 
to  constitute  possession. 

Bfobet  V.  Brock,  77  U.  8.  10  Wall.  519  (19: 
1002);  Qreen  v.  Witherepoon,  87  La.  Ann. 
751. 

Prescription,  says  the  8upreme  Court  of 
Louisiana  in  Peppery.  Dunlap,  9  La.  Ann.  187, 
ia  a  mode  of  acquiring  pro[>erty  under  article 
8457  of  the  Civil  Code. 

Under  the  8panish  Law  property  could  be 
acquired  by  prescription  against  the*  Crown. 

Sanchez  v,  Oamales,  11  Mart.  O.  8.  210; 
MtcJiel  v.  U.  8.  84  XL  8.  9  Pet.  760  (9: 288). 

In  the  Civil  Code  of  Louisiana  there  is  no  ex- 
ception in  favor  of  the  8tate. 

Mr.  J.  S.  WhitaJcer  for  appellees.  ,^^ 

^^  [692] 

Mr.  Justice  Lamar  delivered  the  opinion  of 
the  court: 

The  appellees.  Christian  L.  Powell,  Joseph 
O.  Ayo,  and  Ludger  Qaidry,  on  the  first  of 
November,  1880,  brought  an  action  of  bound- 
ary in  the  state  court  against  the  appellant, 
(Jeorge  D.  Cragin,  praying  for  a  Judgment  of 
the  court  to  fix  the  boundaries  between  certain 
lands,  the  property  of  appellees,  and  the  con- 
tiguous lands  Delon^ng  to  appellant,  and  that 
he  be  ordered  to  deliver  to  appellees  possession 
of  the  lands  claimed  and  set  forth  in  their  peti- 
tion. 

On  the  12th  of  July,  1880,  the  cause  was  re- 
moved into  the  Circuit  Court  of  the  United 
States,  on  the  ground  of  diverse  citizenship. 

The  answer  of  appellant  sets  up  that  he  and 
his  grantors,  who  had  acquired  the  lands  from 
original  patentees,  had  been  in  public,  peace- 
able and  continuous  possession  of  the  lands  in- 
cluded in  this  deed  by  well  defined  boundaries  [603] 
for  more  than  thirty  years,  and  without  notice 
of  the  claims  of  any  person  whatsoever;  and 
that  it  is  unnecessary  to  fix  or  establish  any 
boundaries  as  prayed  in  the  petition. 

On  the  second  of  May,  1881,  on  motion  of 
counsel  for  appellees,  the  court  appointed  a  sur- 
veyor, for  the  purpose  of  ascertaining  and  fix- 
ing the  boundary  lines  between  the  properties 
of  the  res];)ective  parties  litigant,  ana  ordered 
him  to  report  his  proceedings  within  reason- 
able time.  By  mutual  consent  of  parties,  Ben- 
jamin McLeran  was  selected  by  the  court  aa 
such  surveyor. 

On  June  6, 1881,  McLeran  filed  his  report  of 
the  survey  made  by  him,and  its  results.  I^m 
this  report  it  appears  that  the  township  and 
sections  in  which  the  lands  of  the  parties  are 
located  were  officially  surveyed  in  lo37  by  one 
Q.  W.  Connelly,  as  part  of  the  public  domain, 
and  that  the  plat  of  such  survey  was  filed  in 
the  United  States  Land  OfiSce  of  the  district; 
that  he  considered  this  survey  of  ConneUy  so 
incorrect,  and  the  traces  of  its  lines  and  comers 
so  difficult  to  identify,  that  he  was  unable  to 
locate  any  proper  hue  between  the  lands  in 
question,  except  upon  the  basis  of  a  resurvey 
of  the  entire  township.  In  accordance  with  cer- 
tain corrective  resurveys  of  adjoining  town- 
sbi[)s,  which  had  been  made  in  1850,and  succeed- 
ing years,  by  one  Joseph  Qorlhiski,  a  Deputy 
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United  States  Surveyor.  In  this  view,  and 
guided  by  the  theory  of  these  corrective  sur- 
veys, McLcran  proceeded  to  run  a  line  which 
he  considered  the  proper  boundary  between  the 
lands  in  question,  and  recommended  its  adop- 
tion to  the  court  "as  substantially  such  a  line 
as  would  have  been  run  had  the  whole  town- 
ship been  resurveyed  at  the  time  when  Deputr 
Surveyor  Qorlinski  was  resurveying  the  ad- 
joining townships."  With  this  report  he  filed 
two  maps;  No.  1.  a  map  of  his  own  survev; 
and  No.  2,  a  map  designed  to  exhibit  the  dis- 
crepancies between  the  Connelly  survey,  and 
the  survey  of  Joseph  Qorlinski  and  that  of 
McLeran  himself.  These  discrepancies  are :  (1) 
by  the  Qorlinski  and  the  McLeran  surveys  the 
township  lacked  half  a  mile  of  being  six  miles 
square,  the  eastern  tier  ot  sections  Siereof  los- 
[604]  ing  fully  one  half  of  the  area  given  by  them  in 
the  official  plat,  which  officii  survev  estab- 
lishes a  full  township  as  prescribed  by  law;  (3), 
by  Connelly's  plat  '*a  bayou,  known  as  Bayou 
Four  Points,"  is  located  on  appellant's  lands, 
whilst  by  McLeran's  map  that  bayou  is  located 
on  the  lands  of  appellees.  In  his  supplement- 
^  report  McLeran  says  "It  appears  that  Bayou 
Four  Points  was  erroneously  reported  by  the 
original  survey."  The  report  also  says:  "The 
ridges  on  either  side  of  the  bayous  are  com- 
pel of  a  rich,  black,  loamy  soil,  .  .  .  and 
when  put  under  cultivation  become  the  best 
sugar  producing  lands  in  the  South.  The  far 
greater  portion  of  the  township  consists  of  a 
marsh,  .  .  .  worthless  for  cultivation." 

The  line  recommended  by  McLeran  places 
the  lands  of  the  appellees  where  those  of  the 
appellant  are  located  by  the  official  survey,  and 
thus  gives  to  the  former  the  rich  ridges  along 
the  rayous  now  in  the  possession  of  Uie  latter. 

The  appellant  was  required  to  show  cause 
by  the  19th  of  November,  1881,  why  the  report 
of  McLeran  should  not  be  approved  and  ho- 
mologated as  beinga  true  and  correct  survey 
in  the  premises.  Thereupon  the  court,  upon 
motion  of  the  appellant,  and  aeainst  the  oppo- 
sition of  the  appellees,  ordered  that  the  cause 
be  placed  on  the  equity  docket  and  proceed  as 
in  eauity.  Opposition  to  the  report  was  after- 
waros  (Ally  filed,  alleging  that  if  approved  the 
appellant  would  be  deprived  of  lands  to  which 
he  held  title  through  mesne  convevances  from 
United  States  patents,  and  of  which  he  and  his 
grantors  bad  held  possession  for  thirty  years 
and  upwards. 

An  amended  answer  by  appellant  and  repli- 
cation by  appellees  having  been  filed,  the  cause 
was  put  at  iMue.  The  court,  upon  the  plead- 
ings and  evidence,  confirmed  the  report  of  the 
surveyor,  and  rendered  a  decree  fixing  the 
boundary  line  between  the  two  estates  accord- 
ingto  the  prayer  of  the  original  petition. 

The  primary  object  of  the  action  of  bound- 
ary, under  the  Civil  Code  of  Louisiana,  is  to 
determine  and  fix  the  boundary  between  con- 
tiguous estates  of  the  respective  proprietors. 
1^  provision  of  the  Code  in  article  845,  and 
other  provisions  under  title  Gth  of  the  Code, 
[695]  that  the  limits  must  be  fixed  according  to  the 
titles  of  the  i)arties.  are  held  by  the  Supreme 
Court  of  Louisiana  to  apply  to  cases  in  which 
^  neither  party  disputes  the  title  of  his  antago- 

nist. Sprigg  v.  Hooper,  0  Rob.  268;  Zerinoiuy, 
Harang,  17  La.  849;  Elanc  v,  Coutin,  8  La. 
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Ann.  71.  The  title  to  the  property  is  not  al- 
lowed to  be  litigated  in  this  action,  whose  pur- 
pose is  to  fix  a  line  or  boundary  between  ad- 
joining claims.  When,  therefore,  in  the  course 
of  the  proceedings  in  this  case,  the  surveyor 
appointed  to  survey  and  fix  a  boundary  be- 
tween the  respective  properties  of  the  parties 
made  a  report,  alleging  mistakes  in  the  official 
survey,  and  recommending  a  line,  the  effect  of 
which,  if  adopted,  would  eject  the  appellee 
from  the  lands  held  by  him  under  a  claim  of 
valid  title,  the  court  below  ordered  the  case  to 
be  placed  upon  the  equity  side  of  the  docket-^ 
thus  bringing,  it  was  supposed,  within  its 
equitable  cognizance  the  essential  rights  of  the 
parties,  unaffected  by  the  special  limitations 
governing  the  action  of  bounoary. 

To  determine  the  grounds  upon  which  this 
court  is  asked  to  reverse  the  decree  of  the  court 
below,  it  is  necessary  to  advert  in  some  detail 
to  the  facts  as  shown  by  the  record. 

In  1844,  the  United  States  issued  to  one  Bach 
patents  to  certain  portions  of  sections  10,  15 
and  22  of  township  20  south,  range  17  east,  in 
the  southeast  district  west  of  the  river,  accord- 
ing to  the  (^cial  plat  of  the  survey  of  said 
lands  returned  to  the  General  Land  Office  of 
the  United  States  by  the  surveyor-general. 

The  appellant  is  the  owner  of  the  lands  thus 
patented  to  Bach;  and  for  many  years  he,  and 
those  under  whom  he  claims,  have  been  in  pos- 
session of  the  lands,  which,  according  to  the  of- 
ficial survey,  were  embraced  in  said  patents. 

In  April,  1878,  one  Sanrael  Wolf  purchased 
from  the  State  of  Louisiana  portions  of  the  same 
sections  10, 16,  and  22,  and  also  portions  of  sec- 
tions 14  and  28  of  the  same  township,  all  ad- 
joining the  lands  of  the  appellant  These 
lands  last  described  were  given  to  the  State  as 
swamp  lands,  under  the  Act  of  the  20th  of 
March.  1849,  and  were  noted  as  such  on  the  of- 
ficial pUt  referred  to  above.  In  ^1879,  Wolf 
sold  this  property  to  Powell,  one  of  the  appel- 
lees, who  in  May,  1880,  sold  an  undividea  half 
to  the  other  two  appellees;  and  in  the  same 
year  (hey  brought  this  action  of  boundary. 

In  support  of  the  decree  of  the  court  be- 
low it  is  urged  by  counsel  for  appellees  that 
"There  is  nothing  in  the  patents  or  title  on  rec- 
ord to  show,  hj  word  or  otherwise,  any  dis- 
tinct calls,  designating  their  location;  nothing 
given  descriptive  of  the  property,  except  the 
township,  the  section  and  the  range;  nothing 
to  describe  the  lands  patented  or  conveyed, 
either  as  high  lands,  swamp  or  overflowed 
lands,  or  as  having  upon  them  any  watercourse 
or  bayou."  He  adnuts,  however,  that  the  plat 
in  evidence  contains  upon  its  face  the  names  of 
certain  bayous,  as  "Bayou  Cailliou,"  "Grassy," 
"Sal6,"  and  others;  but  says  "that  the  original 
patents  and  conveyances,  apart  from  the  plat, 
are  silent  upon  the  subject,  elccept  that  the  de- 
fendant's title  calls  for  land  on  Bayou  Grand 
Cailliou." 

In  this  view,  which  seems  to  be  the  one  on 
which  the  court  below  must  have  acted,  the 
learned  counsel  is  mistaken.  It  is  a  well  set- 
tled principle  that  when  lands  are  granted  ac- 
cording to  an  official  plat  of  the  survey  of  such 
lands,  the  plat  itself,  with  all  its  notes,  lines, 
descriptions  and  landmarks,  becomes  as  much 
a  part  of  the  grant  or  deed  by  which  they  are 
conveyed,  and  controls  so  far  as  limits  are  con- 
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oerned,  as  if  such  descriptive  features  were 
written  out  upon  the  face  of  the  deed  or  the 
grant  itself. 

The  patent  of  the  State  of  Louisiana  to  Wolf 
was  of  the  east  half  of  southeast  quarter  of 
section  10,  east  half  of  east  half  of  section 
15,  etc.,  "containing  685^  acres  tidal  over- 
flow according  to  the  official  plat  of  the  sur- 
vey of  said  knds  in  the  state  land  office." 
By  that  plat  the  portions  of  the  sections  paten^ 
ed  to  Wolf  were  noted  as  tidal  overflow;  and 
as  such  thev  had  been  certified  to  the  State  by 
the  General  Land  Office  and  the  Interior  De- 
partment. By  the  same  plat  Bayou  Four 
Points  was  noted  as  runnhig  throu^rh  those 
portions  of  sections  10, 15  and  22  which  had 
been  patented  to  Bach,  who  doubtless  entered 
them,  and  obtained  patents  for  them,  because 
of  the  high  lands  so  noted  on  this  bayou. 

Equal^  unsound  is  the  contention  on  behalf 
of  the  appellees  that  ''The  land  was  sold  and 
(697]  patented  not  as  pointing  to  any  bavou,  nor  with 
reference  to  the  character  of  the  land,  whether 
as  swamp  or  high  land."  The  Statutes  of  the 
United  States  make  it  the  duty  of  the  surveyor- 
general  to  note  '*all  water  courses  over  which 
the  line  he  runs  may  pass;  and  also  the  quality 
of  the  land."  R.  8.  §  2895,  f  7.  And  they 
provide  that  a  copy  of  the  plat  of  survey  shall 
be  kept  for  public  information  in  the  office  of 
the  Surveyor-Oeneral,  in  the  offices  where  the 
lands  are  to  be  sold,  and  also  in  the  office  of 
the  Commissioner  of  Public  Lands.  They  fur- 
ther provide  that  "The  boundary  lines  actually 
run  and  marked  in  the  surveys  returned  by 
the  Surveyor-General  shall  be  established  as  the 
proper  boundary  lines  of  the  sections  or  subdi- 
visions for  which  they  were  intended,  and  the 
len&^th  of  such  lines,  as  returned,  shall  be  held 
and  considered  as  the  true  length  thereof. "  R. 
8.  §2896,12. 

The  surveyor,  McLeran,  insists  not  only  in 
his  original  report  of  his  survey,  but  also  in  his 
second  explanatory  report,  and  in  his  oral  evi- 
dence, that  this  governmental  survey  is  incor- 
rect; some  of  it  more  incorrect  than  the  rest, 
but  especially  erroneous  in  the  length  of  its 
lines  and  in  the  location  of  Bayou  Four  Points 
on  the  portions  of  the  sections  patented  to  the 
appellees.  The  plat,  he  reports,  is  totally  in- 
consistent with  tjiat  of  the  governmental  sur- 
vey, and  should  have  been  rejected  by  the 
court  below. 

Whether  the  official  survey  made  by  Connel- 
ly is  erroneous,  or  should  give  way  to  the  ex- 
tent of  its  discrepancies  to  the  survey  reported 
by  McLeran,  is  a  question  which  was  not  with- 
in the  province  of  the  court  below,  nor  is  it 
the  province  of  this  court  to  consider  and  de- 
termine. The  mistakes  and  abuses  which  have 
crept  into  the  official  surveys  of  the  public  do- 
main form  a  fruitful  theme  of  complaint  in 
the  political  branches  of  the  government.  The 
correction  of  these  mistakes  and  abuses  has  not 
been  delegated  to  the  judiciary,  except  as  pro- 
vided by  the  Act  of  June  14, 1860,  12  Stat,  at 
L.  83,  in  relation  to  Mexican  land  claims,  which 
was  repealed  in  1864,  18  Stat,  at  L.  882.  From 
the  earliest  days  matters  appertainins  to  the 
survey  of  public  or  private  lands  have  devolved 
[6981  upon  the  Commissioner  of  the  General  Land 
Office,  under  the  supervision  of  the  Secretary 
of  the  Interior.    R  8.  §  458.   The  commision- 


er,  in  the  exercise  of  his  superintendence  over 
Surveyors* General,  and  of  all  subordinate  of- 
ficers of  his  bureau,  is  clothed  with  large  pow- 
ers of  control  to  prevent  the  consequences  of 
inadvertence,  mistakes,  irregularity  and  fraud 
in  their  operations.  R.  8.  §  2478;  BeU  v. 
Bsarru,  60  U.  8. 19  How.  252  and  262  [15:614]. 
Under  the  authority  of  specific  appropriations 
by  Congress,  for  that  purpose,  the  resurveys  of 
public  lands  have  become  an  extensive  branch 
of  the  business  of  the. General  Land  Office. 

In  1848,  the  Surveyor-Geueral  of  Louisiana 
urgently  recommended  a  resurvey  of  certain 
townships  in  the  district  of  Louisiana,  and  of 
all  lands  fronting  on  Bayou  Cailliou,  in  Terra 
Bonne,  which  had  been  surveyed  by  F.  G. 
Connelly  and  other  named  surveyors.  It  was 
in  accordance  with  this  recommendation  that 
Gorlinski  made  the  resurveys  above  referred  to. 
But  the  Com.missioner  of  the  General  Land  Of* 
fice  very  soon  put  an  end  to  this  system  of  re- 
surveys, and  in  a  letter  to  the  Surveyor-Gen- 
eral, which  throws  no  little  light  upon  the  sub- 
ject, he  says: 

*  •  The  making  of  resurveys  or  corrective  sur- 
veys of  townships  once  proclaimed  for  sale  is 
always  at  the  hazard  of  interfering  with  pri«  - 
vate  rights,  and  thereby  introducing  new  com- 
plications. A  resurvey,  properly  considered, 
IS  but  a  retracing,  with  a  view  to  determine 
and  establish  lines  and  boundaries  of  an  origi- 
nal survey  .  .  .  but  the  principle  of  retracing 
has  been  frequently  depa^rted  m>m,  where  a  re- 
survey (so  called)  has  been  made  and  new  lines 
and  boundaries  have  often  been  introduced, 
mischieviously  conflicting  with  the  old,  and 
thereby  affecting  the  areas  of  tracts  which  the 
United  States  had  previously  sold  and  other- 
wise disposed  of." 

It  will  be  perceived  that  McLeran's  survey 
not  only  disregards  the  old  ori^nal  survey  mak- 
ing new  lines  and  boundaries,  but  does  so 
in  contravention  of  the  order  from  the  Land 
Office  that  those  resurveys  should  not  be  ex- 
tended into  this  township. 

That  the  power  to  make  and  correct  surveys 
of  the  public  lands  belongs  to  the  political  de- 
partment of  the  ^vemment,  and  that,  whilst  [699] 
the  lands  are  subject  to  the  supervision  of  the 
General  Land  Office,  the  decisions  of  that 
bureau  in  all  such  cases,  like  that  of  other 
special  tribunals  upon  matters  within  their  ex- 
clusive Jurisdiction,  are  unassailable  by  the 
courts,  except  by  a  direct  proceeding;  and  thai 
the  latter,  have  no  concurrent  or  original  pow- 
er to  make  similar  corrections,  if  not  an  ele- 
mentary principle  of  our  land  law,  is  settled  by 
such  a  mass  of  decisions  of  this  court  that  its 
mere  statement  is  sufficient.  8M  v.  St,  LouU 
Smeltina dbRrf.  Oo,  106 U.  8. 447,454-5 [27: 236, 
229]  and  cases  cited  in  that  opinion;  XT,  S,  v.  8arh 
Jactnto  Tin  Co.  10  8awy.  546,  affirmed  hi  125 
U.  8.  273  [81: 747];  U.  k  v.  Flint,  4  Sawy.  61, 
affirmed  in  U.  8.  v.  Throckmorton,  98  U.  S.  61 
[25:  98];  Hemhawy,  BisteU,  85  U.  8. 18  Wall. 
255  [21:  835];  Stanford  v.  Taylor,  59  U.  8.  18 
How.  409  [15:453];  HaydH  v.  Dufiwne,  58  U. 

8. 17How.23[15:115];fre«<v.a>c)lra/»,58U.  a 
17How. 403[15:  ItOh  Jack$onY,Clark, 26 U.  8. 
1  Pet.  628  [7:290];  Mswangery.  Saunden,  68  U. 
8.  1  Wall  424  [17:  599];  Snyder  v.  SiMes,  98  U. 
8.  203  [25:  97];  Frashery.  (TOonnar,  115  U.  8. 
102  r29:  811];  Oaziam  v.  PhiUip9,  61  U.  8.  20 
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How.  872 ri5: 9681;  BfOardr.  Dtoighi, 8  U.  8. 4 
Crancb,  421  p:  066];  Tayhr  y.  Brmtn,  9  U.  8. 6 
CraDcta,  284  [8: 88];  Melv&r  y.  Walker,  18  U.  8. 
9  Cranch,  177  [8:  694];  Ch-aig  y.  Badfard,  16 
U.  S.  8  Wheat.  694  [4:  467J;  and  EtUeatt  y. 
Ftarl,  85  U.  8.  10  Pet  412  [9:  475]. 

The  reason  of  this  rule,  as  stated  by  Justice 
Catron  in  the  case  of  Baydel  y.  Dufreans,  is 
"that  great  confusion  and  litigation  would  en- 
sue if  the  judicial  tribunals  were  permitted  to 
interfere  and  oyerthrow  Uie  public  suryeys  on 
no  other  ground  than  an  opinion  that  thej 
could  haye  the  work  in  the  field  better  done 
and  diyisionsmore  equitably  made  than  the  de- 
partment of  public  lands  could  do." 

It  is  conceded  that  this  power  of  superyision 
and  correction  by  the  Commiadoner  of  the 
General  Land  Ofl9ce  is  subject  to  necessary  and 
decided  limitations.  Nor  is  it  denied  that^ 
when  the  Land  Department  has  once  made  ana 
approved  a  goyemmental  survey  of  public 
lands  (the  plats,  maps,  field  notes  and  certifi- 
cates all  having  been  filed  in  the  proper  office), 
and  has  sold  or  disposed  of  such  lands,  the 
courts  have  power  to  protect  the  private  rights 
of  a  party  who  has  purchased.  In  good  fcuth, 
from  the  goyemment  against  the  interferences 
or  appropriations  of  corrective  resurveys  made 
by  that  department  subsequently  to  such  dispo- 
sition or  sale.  But  there  is  nothing  in  the  cir- 
cumstances of  this  case  which  brings  it  within 
any  such  limitations. 

The  appellee,  Powell,  is  a  surveyor,  who,  in 
the  year  1877,  while  employed  by  appellant  to 
make  a  survey  of  his  plantation,  thought  be  dis- 
covered on  error  in  the  public  lands,  whereby 
it  would  appear  that  his  lands  were  not  in  fact 
situated  on  Bayou  Four  Points.  From  his  own 
evidence  it  is  shown  that  he  induced  Wolf  to 
obtain  the  patent  from  the  State  of  Louisiana 
for  the  land  which  he,  the  said  appellee,  pur- 
chased from  him.  When  he  purchased  this 
land  from  Wolf  he  knew  that  the  tracts  to  which 
he  was  laying  claim  had  been  possessed  and  culti- 
vated by  the  appellant  for  a  long  period  of  years. 

An  advantage  thus  obtained,  a  court  of 
equity  will  not  readily  enforce.  As  was  said 
in  Taylor  y.  Brcvm,  9  U.  8.  6  Oranoh,  284  [8: 
88]:  **The  terms  of  the  subsequent  location 
prove  that  the  locator  considered  himself  as 
comprehending  Taylor's  previous  entry  within 
his  location  ...  He  either  did  not  mean  to 
acquire  the  land  within  Taylor's  entry,  or  he 
is  to  be  considered  as  a  man  watching  for  the 
accidental  mistakes  of  others,  and  preparing  to 
take  advantage  of  them.  What  is  gained  atuiw 
by  a  person  of  this  description,  equity  will  not 
take  from  him;  but  it  does  not  follow  that 
equity  will  aid  his  views." 

For  the  reasons  above  stated,  ihs  decree  of  the 
Circuit  Court  ie  recereed,  wiUi  directions  to  dis- 
miss the  petition  of  the  plaintiifs  below  at  their 
costs.    J9o  ordered. 


[686]     MICHAEL  *8TA0HELB£RQ  bt  al..  Co- 
partners, as  Stachblbbbo  A  Co.,  Appte,, 

ERNESTO  PONCE. 

(See  8.  C.  Beporter*B  ed.  688-(XU.) 

Trademark — toTien  action  for  it^unetion  not 

sustained, 
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1.  The  adoption  bj  plaintiff  of  the  words  '^La. 
Normandl  **  as  a  tndeinark*  In  his  huslnett  of 
manuf  aoturinff  and  seUing  cigars  of  a  certain  kind» 
oaonut  take  away  the  rl|rht  previously  acquired  by 
tbo  puDlio  in  the  use  of  the  words  **La  Normanda^ 
as  indicatlnsr  a  particular  kind  of  eigM. 

2.  Id  an  action  to  restrain  the  use  of  the  words- 
**La  Normanda**  as  a  trade-name  in  manufacturing 
and  selling  cigars,  where  it  appears  that  for  several 
years  before  the  adoption  cf  the  words  **  La  Nor- 
mandl** as  a  trademark  by  plalntilf  in  the  same 
trade,  the  former  words  bad  been  used  by  defend- 
ants m  their  business  for  a  particular  brand  of 
cigars,  hOd  that  the  plaintiff  Is  not  entitled  to  the 
^ef  asked. 

rao.  51.] 

Argued  Oct,  SI,  1888.     Decided  Dec,  17, 1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  8tates  for  the  District  of 
Maine,  dismissing  an  action  to  enjoin  the  use 
of  a  trademark.    Affirmed, 
Reported  below,  28  Fed.  Rep.  480. 

8tatement  by  Mr.  Justice  Harlan  x 

This  is  a  trademark  case.  The  principal  re- 
lief asked  by  the  appellants,  who  were  Uie 
plaintiffs  below,  is  a  decree  enjoining  the  ap- 
pellee, who  was  the  defendant  below,  his  agenta 
and  servants,  from  using  as  a  trade-name  in  tbdr 
business  of  numufactunng  and  selling  cigars, 
the  words  "Normandie,"  or  "  E.  P.  Gorman- 
da,"  or  "La  Normanda,"  or  "Normanda;" 
such  use  of  those  words  beinff  it  is  alleged,  a 
violation  of  the  right  of  the  plaintiffs  to  the  ex- 
clusive use  of  the  words  **  La  Normandi "  and 
"  Normandi "  in  their  business  of  manufactur- 
ing and  selling  cigars  of  a  certain  kind. 

It  is  alleged,  among  other  things,  that  one 
Asher  Bilur,  of  New  York,  was  engaged  from 
1858  to  1866  in  manufacturing  and  packing 
cigars  of  various  grades  and  shapes,  some  c^ 
which,  of  superior  quality,  were  called ''La 
Normandi/'  and  were  put  up  in  boxes  contain- 
ing two  hundred  and  fifty  each,  labeled  and 
branded  with  those  words;  that,  being  of  fine 
stock,  skillfully  made,  and  of  a  shape  that 
pleasKl  the  eye,  his  cigars,  of  that  kind,  became 
widely  known,  gainme  great  favor  with  the 
public,  particulany  in  the  New  England  States; 
that  the  first  use  by  any  one,  engaged  in  the 
manufacture,  packing,  or  sale  of  cigars,  of  the 
words  "La  Normandi"  or  "Normandi"  was 
by  him,  thos^  words  constituting  his  trademark 
for  dgars  of  the  above  descripfion;  that  on  or 
about  February,  1865,  he  assigned,  sold,  trans- 
ferred and  conveyed  to  the  plaintiff,  Michael 
Stachelberg,  his  heirs  and  assigns,  all  his  right, 
title  and  interest  in  and  to  the  exclusive  use  of 
the  words  "  La  Normandi"  and  "Normandi;" 
that  on  or  about  January  1,  1878,  the  plaintifTa 
formed  a  partnership  under  the  firm  name  of 
M.  Stachelberg  &  Co. ,  said  trademark  becoming 
their  joint  property;  that  since  said  assignment 
Uiey  have  been  engaged  in  manufacturing 
dgan  under  the  names  "  La  Normandi "  ana 
"Normandi,"  bestowing  great  care  upon  their 
packing;  putting  them  up  in  bunches  (each 
Dunch  being  tied  with  a  peculiar  colored  and 
striped  ribbon),  and  offering  them  for  sale  in 
boxes  containing  two  hundred  and  fifty  cigara 
each,  branded  with  the  words  "La  Normandi;" 
and  that  they  have  incurred  great  expense  in 
bringing  such  cigars  so  named  to  public  atten- 
tion, whereby  large  profits  have  accrued  from 
their  sale.  ^ 

The  bill  also  stotes  that  on  the  19th  cd  Fe^ 
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ruaiy,  1876,  the  plaintiffs  deposited  in  the 
Patent  Office  at  Washington  the  name  *'Nor* 
mandi"  as  a  trademark,  and  March  1, 1876,  re- 
ceived from  that  office  a  certificate,  showing 
such  record;  that  after  said  assignment,  and  up 
Co  the  date  of  and  since  such  deposit,  they  have 
iised  the  word  "Normandi,"  with  the  prefix 
"La,"  and  that  by  virtue  of  such  assignment, 
and  of  their  uninterrupted  use  of  the  words 
'  'Ln  Normandij"  they  acquired  and  have  the  sole 
iknd  exclusive  right  to  use  them,  as  a  trademark. 
It  is  further  alleged  that  since  January  1, 
1881,  the  defendant  Fence  has  been  manufact- 
uring;, and  causing  to  be  manufactured,  and 
offering  for  sale,  c^^ars  substantially  similar  in 
ehaoe,  size,  and  outward  appearance,  to  their 
La  l^ormandi  cigars,  and  has  put  them  in  boxes 
of  the  same  pattern,  general  shape  and  size,  and 
tied  with  ribbons  colored  and  striped  and  re- 
«embling  the  ribbons  used  bv  them,  his  boxes 
beinff  branded  some  with  "Normanda,"  some 
[688]  "£.  F.  Normanda,"  and  others  "Normandie;" 
whereby  the  defendant  has  fraudulently  im- 
posed and,  unless  restrained  from  so  doing,  will 
continue  to  impose  upon  the  public  his  cigars  as 
as  the  real  "  La  Normandi"  cigars,  manufact- 
ured, put  up,  and  sold  first  bv  Biiur  and  after- 
wardsby  the  plaintiffs,  and  whereby,  also,  great 
and  irreparable  injury  will  be  done  to  the  pudnt- 
iffs  in  their  business. 

The  defendant  admits  in  his  answer  that  he 
has  sold  cigars  under  the  brand  or  label  of 
"  La  Normanda;"  but  those  words,  he  alleges, 
have  always  been  accompanied  on  the  boxes  or 
packages  containing  them  by  the  words  E.  P., 
or  E.  Ponce,  or  Ernesto  Ponce,  and  sometimes 
by  the  words  'Tortland,  Maine,"'thus  indicat- 
ing the  manufacturer  and  the  place  at  which 
his  cigars  were  made;  denying  that  his  trade- 
mark infringes  the  alleged  trade-name*  of  the 
plaintiffs,  or  that  he  intends  to  use  any  trade- 
name of  theirs,  he  insists  that  Biiur  did  not,  and 
could  not  have  an  exclusive  right  to  the  words 
"La  Normandi"  as  a  trademark;  that  the  words 
•*  Normandi"  and  "Normanda"  are  of  foreign 
origin  and  of  different  significations,  the  former 
being  a  geographical  and  the  latter  a  personal 
name;  that  the  word  "Normanda"  has  long 
been  publicly  used  as  a  name  or  designation 
for  cigars,  was  stamped  upon  boxes  and  pack- 
ages containing  them  long  prior  to  any  of  the 
alleged  rights  of  the  complainants;  and  that 
such  terms  were  in  public  use  as  a  designating 
mark  for  a  manufacture  of  cigars  at  Havana  as 
€arly  as  1861,  and  were  so  ua&A  in  that  year  as 
a  brand  for  cigars  put  up  and  sold  by  him,  as 
well  as  by  others.  He  contends  that  there  is 
nothing  m  the  shape  or  size  of  his  cigars,  or 
in  the  manner  in  which  he  bundles  or  ties  them 
up,  which  can  be  exclusivel  v  appropriated  by  the 
plaintiffs.  Li  respect  to  the  use  of  the  words 
"  La  Normandie,"  he  denies  that  he  has  ever 
manufactured,  or  ordered  to  be  manufactured, 
any  cigars  branded  with  those  words,  altiiough 
in  the  course  of  his  business  he  has  bought  and 
sold  other  and  common  brands  of  cigars  nuurked 
in  that  way. 

It  was  in  proof  that  the  alleged  trademark. 
La  Norma  nai,  was  used  by  the  assignor  of  the 
r6801    Pl^^i^^^B  ^  IMrt  of  a  label  that  consisted  of 
*-        ^    those  words,  printed  at  the  top  thereof;  a  pict- 
ure, immediately  below  those  words,  of  the 
Bterior  of  a  cigar  factory  while  occupied  by 
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the  employes  of  the  manufacturer;  and  a  fac- 
simile of  Bijur's  signature,  together  with  the 
initials  "A.  B."  The  label  used  by  the  plaint- 
iffs  consists  of  the  words  La  Normandi  at  its 
top,  beneath  those  words  a  picture  of  the  inte- 
rior of  a  cigar  factory  as  above  stated,  and  at 
the  bottom  of  the  picture  the  following  wurds 
and  a  facsimile  signature  of  M.  StacheTberg,  to 
wit:  "Qenuine  La  Normandi^HB^Segarsare 
branded  with  my  initials  and^^^the  labels 
inside  are  signed  in  my  own^-^handwrit- 
ing.  M.  Stachelberg.  Entered  according  to  Act 
of  Congr.  A.  D.  1866  by  M.  Stachelberg  in  the 
Clerk's  Office  of  the  Dis.  Court  of  the  Southern 
District  of  N.  Y." 

By  the  decree  below  the  bill  was  dismissed, 
upon  the  ground  that  when  a  right  to  the  use 
of  a  trademark  is  transferred,  either  by  the  ad 
of  the  original  owner  or  by  operation  of  law, 
"The  fact  of  transfer  should  be  stated  in  con- 
nection with  its  uae;  otherwise  a  deception 
would  be  practiced  upon  the  publia"  JStacM- 
berg  v.  J\mee,  28  Fed.  Rep.  480. 

Mr,  Rowland  Cox*  for  appellants: 

When  the  trademark  is  affixed  to  articles 
manufactured  at  a  particular  establishment, 
and  that  establishment  is  transferred  to  others, 
the  right  to  the  use  of  the  trademark  may  be 
lawfully  transferred  with  it. 

Kidd  V.  John9(m,  100  U.S.  617  (25: 769);  Hatie 
Y.Chaney,  143 Mass.  692, 8  New  Eng.  Rep.  709; 
Russia  Cement  Co.v,  Le  Page,  6  New  Eng.  Rep. 
677;  Dixon  OrueH^  Co.y.  Qiggenheim,  2  firewst. 
821;  Filkine  v.  Blaekman,  18  Blatchf.  440; 
Skinner  v.  Oakes,  10  Mo.  App.  46  (Am.  Trade- 
mark Cases,  Price  &  Stuart,  472);  Warren  ▼. 
Warren  Thread  Co.  184  Mass.  247;  Oakes  ▼. 
Tonsmierre,  4  Woods,  555;  Morgan  v.  Booers, 
19  Fed.  Rep.  596;  Burton  v.  Stratton,  12  Fed. 
Rep.  696;  Hegeman  v.  Hegeman,  8  Daly  (N.  Y.) 
5  and  cases  cited;  Pulton  v.  Sellers,  4Brew8t.42. 

The  ri^ht  to  use  the  trademark  of  the  origi- 
nal  proprietor  passes,  with  the  good  will,  by 
operation  of  law,  to  an  executor  or  to  the  aa* 
signee  of  a  bankrupt. 

Hegeman  v.  Hegeman,  8  Daly  (N.  Y.)  1. 

If  the  mark  is  of  such  a  nature  that  it  can  be 
made  the  subject  of  a  lawful  assignment  it 
passes  with  the  sale  of  the  good  will  by  the  origi- 
nal proprietor. 

Qlen  iSbH  Mfg,  Co,^.  HaU,  61  N. Y.  202;  Atn#- 
worih  V.  Walmekey,  85  L.  J .  Ch.  855;  McLean 
V.  Fleming,  96  U.  S.  249,  250  (24: 830);  BuMia 
Cement  Co.v,  Le  Page,  6  N.  Eng.  Rep.  577,  and 
cases  cited. 

The  infringement  is  too  plain  to  admit  of  n 
difference  of  opinion. 

CeUuloid  Mfg.  Co.y.  CeUonite  Mfg,  Co,  82  Fed. 
Rep.  94;  Hier  v.  Ahraiiams,  82  N.  Y.  519. 

Mr,  William  Henry  Cliflbrd,  for  appel- 
lee: 

No  man  can  appropriate  to  himself,  as  % 
trademark  on  his  manufacture,  any  word  or 
svmbol  in  common  use  as  a  designation  of  a 
dass  of  the  same  kind  of  goods. 

Singer  Mfg.  Co,  v.  Stanage,  6  Fed.  Ren.  283; 
Shenoood  v.  Andrews,  5  Am.  L.  Reg.  N.  o.  588. 

The  word  Normanda,  such  as  used  by  the 
respondent,  is  an  old  and  common  mark  or 
designation  for  the  kind  and  make  of  cigars  he 
puts  up.  It  is  older  than  the  word  Normandi^ 
in  such  connection. 
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Re  Hyde,  Seb.  Dig.  861;  Be  Ball  d  Co,  Id. 
863;  McLean  y.  Fleming,  96  U.  S.  245  (24: 828); 
Del,  A  H.  Canal  Co.Y.ClaTk,  80  U.  8. 13  Wall. 
822  (20: 583). 

There  is  here  not  only  no  attempt  to  pass  off 
the  goods  as  those  of  another,  but  no  possibil- 
ity of  it;  and  it  is  only  on  this  ground  that 
chancery  interposes  to  protect  the  complainant 
under  an  alleged  trademark  right. 

McLean  v.  Fleming,  and  2^2.  dbH,  Canal  Co, 
▼.  Clark,  eupra. 

No  argument  can  be  drawn  from  the  simi- 
larity of  the  two  words  Normanda  and  Nor- 
mandi. 

Hardy  v.  CuUer,  8  Pat  Off.  Gaz.  468. 

It  is  essential  to  a  lawful  trademark,  that  it 
shows  the  origin  and  manufacture  of  the  goods 
in  some  way. 

Upton,  Trademarks,  186;  Del,  dk  H.  Canal 
Co,  v.  Clark,  eupra;  Leather  Cloth  Co,  v.  Am. 
Leather  Cloth  Co,  11  Jur.  N.  8.  613;  Cox,  Am. 
Trademark  Cases,  699;  Manhattan  Medicine 
Co,  V.  Wood,  108  IJ.  8.  223  (27: 708). 

If  anyone  imitates  a  trademark  so  as  to  sell 
hit  own  goods  as  and  for  the  goods  of  the  one 
possessed  of  the  trademark,  then  he  takes  his 

e-operty  without  right,  and  so  is  liable  to  the 
wful  owner  of  the  trademark. 

Upton,  Trademarks,  22. 

A  trademark  cannot  consist  of  word  or 
words  alone,  and  be  a  lawful  trademark;  it 
must  have  (being  a  purely  fanciful  name)  some- 
thing else  to  complete  the  legal  requirements  of  a 
trademark;  it  must  have  some  accompanying 
words  to  denote  the  origin  or  manufacture  of 
the  goods,  or  complainants  must  show  that  the 
words  La  Normandi  have  come  to  signify  a 
manufacture  of  this  particular  brand  of  cigars 
and  become  associate  with  their  place  of  busi- 
ness. 

Mcrrieon  v.  Caee^  2  Pat.  Off.  Gaz.  544;  McLean 
V.  teeming,  96  U.  8.  246  (24:828). 

A  trademark  in  order  to  be  valid,  must  in 
some  way  show  the  origin  and  ownership  of  the 
goods  to  which  it  is  attached. 

Del,  <fe  H.  Canal  Co.  v.  Clark,  80  U.  8.  18 
Wall.  322  (20: 583). 

All  who  use  trademarks  indicating  that  the 
articles  were  originally  manufactured  or  owned 
by  others,  are  practicing  an  imposition  upon  the 
public.  Every  assignee  or  purchaser  who  has 
the  trademark  of  the  original  proprietor,  with- 
out indicating  that  he  is  the  assignee  or  pur- 
chaser, is  in  VdS&  position. 

ShericoodY.  Andrews,  5  Am.  L.Reg.  N.S.  688; 
Partridges,  Menck,  2 How.  App.Cas.  547;  Manr 
hattan  Medicine  Co.  y.  Wood,  eupra;  Siegert  v. 
Abbott,  61  Md.  286. 

Mr.  Justice  Harlan  delivered  the  opinion 
[690]    of  the  court: 

We  are  of  opinion  that  the  plaintiffs  are  not 
entitled  to  an  injunction  restraining  the  defend- 
ant from  using  the  words  "  La  Normanda''  or 
**  Normanda"  as  part  of  a  brand  or  label  for 
cigars  manufactured  or  sold  by  him.  If  it  was 
satisfactorily  shown  that  those  words  were  not 
used  in  the  trade  to  designate  a  particular  kind 
of  dgars,  until  after  the  words '  *  La  Normandi " 
or  ''Normandi"  had  become  a  part  of  the 
established  trademark  of  Biiur,  it  might  be 
necessary  to  consider  whether  the  former  words, 
taken  in  connection  with  the  entire  label  or 
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brand  used  by  the  defendant,  his  mode  of  pack* 
ing  his  cigars,  and  their  size  and  appearance, 
were  calculated  to  deceive  the  public  by  induc- 
ing the  belief  that  they  were  the  same  cigars  as 
La  Normandi  cigara,  manufactured  and  sold 
by  Bijur,  and  by  the  plaintiffs.  But  no  such 
case  is  made  by  the  proof.  On  the  contrary  it 
appears,  by  a  preponderance  of  evidence:  1, 
that  the  mode  in  which  Bijur,  and  after  him 
Stachelberg  &  Co.,  packed  their  La  Normandi 
cigars,  the  kind  of  boxes  used  by  them,  the 
number  of  ci|prs  in  each  bunch,  the  particular 
color  of  the  ribbon  or  tape  around  each  bunch 
of  twenty-five,  the  putting  of  two  hundred  and 
fifty  cigars  in  each  box,  and  the  size  and  shape  of 
the  cigars, were  all  old  in  the  trade,  preceding, 
in  point  of  time,  the  adoption  by  Bijur  of  the 
words  "  La  Normandi "  as  part  of  his  trade- 
name; 2,  that  for  several  yeara  prior  to  the 
adoption  by  Bijur  of  his  traidemark,  and  from 
about  that  date  until  the  bringing  of  this  suit, 
cigara  resembling  the  La  Normandi  cigara,  in 
size  and  shape,  in  the  color  of  the  ribbon  or  tape 
by  which  the  bunches  of  twenty-five  were  tied, 
and  in  the  manner  in  which  they  were  put  up 
and  packed,were  and  have  been  made  and  sold, 
in  quite  large  numbera,  in  different  parts  of  this 
countnr,  under  the  name  of  "  La  Normanda." 
An  effort  is  made  to  discredit  the  evidence 
establishing  these  facts,  by  showing  by  witness- 
es, engaged  for  many  veara  in  the  business  of 
manufacturing  and  selling  cigara,  that  they 
never  knew  or  heard  of  any  being  sold  under 
the  name  of  "  Lii  Normanda."  But  the  evi- 
dence to  that  effect  is  entirely  negative  in  its 
character,  and  is  not  sufficient  to  overcome  the 
direct,  positive  testimony  of  witnesses,  some  of 
whom,  as  early  as  1863,  actually  manufactured 
and  sold  "  La  Normanda"  cigara  of  the  kind 
above  described,  while  othere  remember  that 
domestic  cigara,  under  that  designation,  were  in 
the  market  before  Bijur  commenced  the  manu- 
facture of  the  "  La  Normandi "  <^rs.  In  this 
view  of  the  evidence  the  plaintiffs  are  not  en- 
titled to  the  relief  asked.  The  adoption  by 
Bijur  of  the  words  "  La  Normandi,"  as  part  of 
his  trademark,  could  not  take  away  the  right 
previously  acquired  by  the  public  in  the  use  of 
the  words  **  La  Normanda "  as  indicating  a 
particular  kind  of  dgare. 

This  conclusion  is  sufficient  to  dispose  of  the 
case,  and  rendera  it  unnecessary  to  consider 
other  grounds  upon  which,  it  is  insisted,  the 
decree  oelow  should  be  sustained.  The  decree 
is  afflrmed. 


UNITED  STATES,  Appt., 

V. 

THE  IRON  SILVER  MINING  CO.  est  al. 
(See  &  0,  Reporter's  ed.  673-686.) 

Gold  and  silver  mines— patent  obtained  by 
false  representations — burden  of  proof —placer 
claim — lode  claim— exception  in  statute — tohat 
included  in  patent — known  veins  or  lodes— 
application — timber — sufficiency  of  improve- 
ments. 

L  It  is  the  policy  of  the  Government  to  favor  the 
development  of  mines  of  sold  and  silver  and  other 
metals,  and  every  facility  is  afforded  for  that  pur- 
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pose:  but  It  ezaots  a  fftlthful  compllanoe  with  the 
conditions  required. 

2.  Miarepreeentation  knowingly  made  by  the  ap- 
plicant for  a  patent  will  Justify  the  Oovernment  in 
proceeding  to  set  it  aside.  The  Government  has 
the  right  to  demand  a  cancellation  of  a  patent  of 
the  United  States  when  obtained  by  false  and  fraud- 
ulent  representations. 

8.  The  Durden  of  proof  in  such  cases  is  upon  the 
Government.  The  presumption  attending  the  pat- 
ent, that  it  was  issued  upon  sulflcient  evidence  that 
the  law  had  been  complied  with  by  the  officers  of 
the  Government  charged  with  the  alienation  of 
public  lands,  can  only  be  overcome  by  clear  and 
convincing  proof. 

4.  The  term  **  placer  claim,**  as  used  in  section 
S883  R.  S.,  means  ground  that  includes  valuable  de- 
posits not  in  place,  that  is,  not  fixed  in  rock,  but 
which  are  in  a  loose  state.  By ''  veins  or  lodes,**  as 
there  used,  are  meant  lines  or  aggrregations  of 
metal  embedded  in  quartz  or  other, rock  in  place. 
A  lode  may  and  often  does  contain  more  than  one 
vein. 

6.  The  amount  of  land  which  may  be  taken  up  as 
a  placer  claim  and  the  amount  as  a  lode  claim,  and 
the  price  per  acre  to  be  paid  to  the  Government  in 
the  two  cases,  when  patents  are  obtained,  are  dif- 
ferent; aq^  the  rights  conferred  by  the  respective 
E stents,  and  the  conditions  upon  which  t^ey  are 
eldjsre  also  different. 

6.  The  exception  of  the  statute  cannot  be  en- 
larged in  the  patent.  The  statute  only  excepts 
veins  or  lodes  *' claimed  or  known  to  exist,**  at  the 
time  the  application  is  made  for  the  patent,  and 
not  at  the  date  of  the  patent. 

7.  When  such  a  vein  or  lode  Is  known  to  exist 
within  the  boundaries  of  the  placer  claim,  the 
application  for  a  patent  which  does  not  include 
also  an  application  for  the  vein  or  lode  is  to  be  con- 
strued as  a  conclusive  declaration  that  the  claim- 
ant has  no  right  of  possession  to  it;  but  where  the 
existence  of  a  vein  or  lode  in  a  placer  claim  Is  not 
known  at  the  time  of  the  application  for  a  patent^ 
that  Instrument  will  convey  all  valuable  mineral 
and  other  deposits  subsequently  found  within  1^ 
boundaries  of  the  claim. 

8.  It  Is  not  enough  that  there  may  have  been 
some  indications,  by  outcroppings  on  the  surface, 
of  the  existence  of  lodes  or  veins  of  rock  in  place 
bearing  gold  or  silver  or  other  metal,  to  justify 
thoir  dosignation  as  *'  known  **  velos  or  lodes.  Tx> 
meet  that  designation  the  lodes  or  veins  must  be 
clearly  ascertained,  and  be  of  such  extent  as  to  ren- 
der the  land  more  valuable  on  that  account  and 
Justify  their  exploration. 

9.  The  subsequent  discovery  of  lodes  upon  the 
ground,  and  their  successful  working,  does  not 
affect  the  good  faith  of  the  application.  That  must 
be  deternuned  by  what  was  known  to  exist  at  the 
time. 

10.  The  existence  of  a  valuable  growth  of  timber 
on  the  land  does  not  affect  the  applicant*s  claim  to 
a  patent  for  a  placer  claim. 

U.  The  sufflcicncv  of  the  work  performed  and 
Improvements  made  upon  each  of  the  claims  pa- 
tented is  sufficiently  shown  bvthe  certificate  of  the 
Surveyor-General  of  the  United  States  for  the 
State  In  which  the  claim  is  situated. 

[No.  82.] 
Argued  Nov,  16, 18S8.      Decided  Dec.  17, 1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Colorado,  dismissing  a  suit  in  equity,  brought 
bv  the  United  States,  to  cancel  two  patents  lor 
alleged  placer  mining  claims.    Affirmed, 

Reported  below,  24  Fed.  Uep.  568. 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  6.  A*  Jenka,  Solicitor- General,  for 
appellant. 

Mr.  L.  S.  Dixon  for  appellees. 

[674]      j^^  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  eouity  brought  by  the 
United  States  against  the  Iron  Silver  Mining 
Company,  a  corporation  created  under  the  laws 
of  New  York,  and  James  A.  Sawyer,  a  citizen 
of  Colorado,  to  cancel  two  patents  for  alleged 
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placer  mining  claims,  known  i^espectively  as 
the  FanchoD  Placer  claim  and  the  Stinaon 
Placer  claim,  situated  in  the  County  of  Lake, 
Colorado.  Both  patents  were  isauea  to  the  de- 
fendant Sawyer,  and  the  larger  part  of  the 
claims  were  subsequently  coDveyea  by  him  to 
the  defendant  corporation. 

The  Fanchon  claim  embraces  118  acres  and 
a  fraction  of  an  acre.  The  patent  tor  it  bears 
date  November  17,  1881,  ana  was  issued  upon 
an  entry  made  April  22,  1880. 

The  Stinson  claim  embraces  124  acres  and  a 
fraction  of  an  acre.  The  patent  for  it  bears 
date  June  15,  1881,  and  was  issued  upon  an 
entry  made  April  27,  1880. 

The  bill  for  the  canoelladon  of  these  patents 
alleges  that  they  were  obtained  upon  false  and 
fraudulent  representations  that  the  land  em-  [6751 
braced  by  them  was  placer  mining  ground,  and 
contained  no  veins  or  lodes  of  quartz  or  other 
rock  bearing  gold  or  silver  or  other  metal,  and 
that  the  patentee  had  performed  the  work  up- 
on each  tract  required  by  law  to  entitle  him  to 
enter  it  as  a  placer  claim;  whereas,  in  fact,  the 
land  was  not  placer  mining  ground,  bat  land 
containing  sundry  veins  or  Itxles  of  quarts  or 
other  rock  bearing  gold,  silver  and  lead  of 
great  value,  which  was  well  known  to  tb« 
patentee  on  his  application  for  the  patents;  and 
that  the  work  required  to.  enter  the  tracts  as 
placer  claims  had  never  been  performed. 

The  bill  also  alleges  that  the  defendant  Saw- 
yer bad  previously  made  several  locations  of 
lode  claims  on  this  ground,  and  that  certifi- 
cates of  these  locations  had  been  recorded  Iq 
the  office  of  the  recorder  of  Lake  County;  that 
he  afterwards  entered  into  a  conspiracy  with 
one  William  H.  Stevens  and  Levi  Z.  Leiter,  of 
Colorado,  to  defraud  the  United  States  of  the 
lode  claims  and  the  timber  on  the  land,  (A. 
which  there  was  a  valuable  growth,^  by  obtain- 
ing patents  of  the  land  as  placer  ground,  for 
the  benefit  of  those  parties  and  of  the  defend- 
ant, the  Iron  Silver  Mining  Company,  in  which 
they  were  interested;  that  by  its  terms  the  de- 
fendant Sawyer  was  to  abandon  the  lode  claims 
and  take  up  the  ground  as  placer  claims,  and 
Stevens  and  Leiter  were  to  advance  the  neces- 
sary funds  for  that  purpose;  that  when  the 
patents  were  obtained  Sawyer  was  to  receive 
in  consideration  of  his  services  in  the  matter  a 
portion  of  the  claims;  and  that  the  patents  in 
question  were  obtained  in  execution  of  this 
conspiracy. 

These  allegations  are  specifically  denied  by 
the  defendants  In  their  answer,  and  the  proora 
in  the  case  were  directed  to  establish  them  on 
the  one  hand  and  to  refute  them  on  the  other. 
If  established,  the  Oovernment  could  justly 
demand  a  cancellation  of  the  patents. .  The 
statutes  providing  for  the  disposition  of  the 
mineral  lands  of  the  United  States  are  framed 
in  a  roost  liberal  spirit,  and  those  lands  are 
open  to  the  acquisition  of  every  citizen  upon 
conditions  which  can  be  readily  complied  with. 
It  is  the  policy  of  the  €k>vemment  to  favor  the 
development  of  mines  of  gold  and  silver  and 
other  metals,  and  every  facility  is  afforded  for 
that  purpose;  but  it  exacts  a  faithful  oompU-  [676] 
ance  with  the  conditions  required.  There  must 
be  a  discovery  of  the  mineral,  and  a  sufficient 
exploration  of  the  ground  to  show  this  fact  be- 
yond question.    The  form  also  in  which  the 
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mlDeral  appears,  whether  in  placers  or  in  yeins, 
lodes  or  ledges,  roust  be  disclosed  so  far  as  ascer- 
tained. Misrepresentation  knowingly  made  as 
to  these  matters  by  the  applicant  for  a  patent 
will  afterwards  Justify  the  GoverDment  in  pro- 
ceeding to  set  it  aside.  The  Government  has 
the  same  right  to  demand  a  cancellation  of  the 
oonyeyances  of  the  United  States  when  ob- 
tained by  fdse  and  fraudulent  representations 
as  a  private  individual  when  a  conveyance  of  his 
lands  is  obtained  in  like  manner.  In  this 
respect  the  United  States,  as  a  landed  propri- 
etor, stands  upon  the  same  footing  with  the 
I^vate  citizen.  The  burden  of  proof  in  such 
cases  is  upon  the  Gk)vemment.  The  presamp- 
tlon  attending  the  patent,  even  when  directlv 
itfsailed,  tbatlt  was  issuea  upon  sufficient  evi- 
drace  that  the  law  had  been  complied  with  bv 
the  officers  of  the  Government  charged  with 
the  alienation  of  public  lands,  can  only  be  over- 
come by  clear  and  convincing  proof.  In  sev- 
mi  cases  recentlv  before  this  court  the  charac- 
ter and  degree  of  proof  required  to  set  aside  a 
Satent-for  land  of  the  United  States  issued  in 
ue  form  by  their  officers,  where  they  have 
had  Jurisdiction  over  the  subject  and  have 
observed  the  various  proceedings  preliminary 
to  its  issue  required  by  law,  have  been  dis- 
cussed and  determined,  and  rules  laid  down 
which  must  control  in  future  cases  of  the  kind. 

In  Maxwell  Land  Grant  C(Me,  which  was  be- 
fore us  at  October  Term,  1886,  this  question 
received  careful  consideration.  121  U.  S.  825, 
879,  881  [80:  949,  958,  959].  The  court  there 
•aid,  by  Mr.  Justice  Miller:  "The  deliberate 
action  of  the  tribunals,  to  which  the  law  com- 
mits the  determination  of  all  preliminary  ques- 
tions, and  the  control  of  the  processes  by  which 
this  evidence  of  title  is  issued  to  the  graDtee, 
demands  that,  to  annul  such  an  instrumeut  and 
destroy  the  title  claimed  under  it,  the  facts 
(m  which  this  action  is  asked  for  must  be 
dearly  established  by  evidence  entirely  satis- 
lactoiT  to  the  court,  and  that  the  case  itself 
must  be  within  the  class  of  causes  for  which 
such  an  instrument  may  be  avoided."  Aud 
again:  "We  take  the  eeneral  doctrine  to  be, 
t£aX  when  in  a  court  of  equity  it  is  proposed 
to  set  aside,  to  annul  or  to  correct  a  written  in- 
strument for  fraud  or  mistake  in  the  execution 
of  the  instrument  itself,  the  testimony  on  which 
this  is  done  must  be  clear,  unequivocal  and 
convincing,  and  that  it  cannot  be  done  upon  a 
bare  preponderance  of  evidence  which  leaves 
the  issue  in  doubt.  If  the  proposition,  as  thus 
laid  down  in  the  cases  cited,  is  sound  in  regard 
to  the  ordinary  contracts  of  private  individuals, 
how  much  more  should  it  be  observed  where 
the  attempt  is  to  annul  the  grants,  the  patents, 
and  other  solemn  evidences  of  title  emanating 
from  the  Government  of  the  United  States  un- 
der its  official  seal.  In  this  class  of  cases  the 
respect  due  to  a  patent,  the  presumptions  that 
all  the  preceding  steps  required  by  tne  law  had 
been  observed  oefore  its  issue,  the  immense 
importance  and  necessity  of  the  stability  of 
titles  dependent  upon  these  official  instruments, 
demand  that  the  effort  to  set  them  aside,  to 
annul  them,  or  to  correct  mistakes  in  them, 
should  only  be  successful  when  the  allegations 
on  which  this  is  attempted  are  clearly  stated 
and  fully  sustained  byJ>roof." 

In  Colorado  Coal  d  Iran  Company  y.  United 
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Statei,  128  U.  S.  807  [81: 182],  before  us  at 
October  Term,  1887,  the  same  subject  was  con- 
sidered, and  a  similar  conclusion  reached,  as 
to  the  character  and  degree  of  *  proof  necessary 
to  invalidate  a  patent  of  the  United  States. 
There  patents  for  coal  lands  were  alleced  to 
have  been  obtained  on  false  and  fraudulent 
papers  made  by  the  register  and  receiver  of  the 
local  land  office,  combining  with  others  in  a 
conspiracy  for  that  purpose;  but  the  court, 
after  referring  to  the  aoctrlne  declared  in  Max- 
toeU  Land  Urani  Case,  said,  by  Mr.  Justice 
Matthews:  "It  thus  appears  that  the  title  of 
the  defendants  rests  upon  the  strongest  pre- 
sumptions of  ^fact  which,  although  they  may 
be  rebutted,  nevertheless  can  be  overthrown 
only  by  full  proofs  to  the  contrary,  clear,  con- 
vincing and  unambiguous.  The  burden  of 
producing  these  proofs  and  establishing  the 
conclusion  to  which  they  are  directed  rests 
upon  the  Government.  Neither  is  it  relieved 
of  this  obligation  by  the  negative  nature  of  the 
proposition  it  is  bound  to  establish."  Author- 
ities are '  then  cited  to  show  that  In  some  in- 
stances the  burden  of  proving  a  negative  rests 
upoh  the  complaining  party;  and  especially  so 
where  the  ne^tive  allegation  involves  a  char^ 
of  fraud  against  the  party  whose  conduct  is 
complainea  of,  for  which  it  is  sought  to  defeat 
an  estate. 

In  this  connection  a  word  should  be  said  of 
a  paragraph  in  the  opinion  in  Moffat  v.  United 
States,  112  U.  S.  24,  80  [28:  628,  62q.  That 
was  a  suit  to  set  aside  a  patent  issued  to  fictitious 
parties;  and  the  court,  referring  to  the  pre- 
sumption which  is  indulged  as  a  protection 
against  collateral  attacks  upon  a  patent  by 
third  parties,  said:  "It  may  be  admitted,  as 
stated  by  counsel,  that  if,  upon  any  state  of 
facts,  the  patent  might  have  been  lawfully  is- 
sued, the  court  will  presume,  as  against  such 
collateral  attacks,  that  the  facts  existed;  but 
that  presumption  has  no  place  in  a  suit  by  the 
United  States  directly  assailing  the  patent  and 
seeking  its  cancellation  for  fraud  in  the  conduct 
of  their  officers."  It  was  not  intended  by  this 
language  to  hold  that  presumptions  in  favor  of 
the  regularity  and  lawfulness  of  patents  issued 
did  not  apply  in  suits  by  the  United  States  to 
vacate  them  for  fraud;  out  that  the  presump- 
tion mentioned — ^that  is,  that  when  a  patent  is 
assailed  collaterally,  if  it  could  be  sustained 
upon  any  state  of  racts,  the  court  will  presume 
that  such  facts  existed— could  not  apply  in 
suits  by  the  United  States  assailing  the  patent 
for  fraud  in  the  conduct  of  their  officers.  This 
is  evident  from  what  immediately  follows  in 
the  opinion,  for  the  court  adds:  "tn  such  a  suit 
the  burden  of  proof  is  undoubtedly,  in  the  first 
instance,  on  the  Government  to  show  a  fatal 
irregularity  or  corrupt  conduct  on  their  part; 
but  when  a  case  is  established,  which,  if  unex- 
plained, would  warrant  a  conclusion  against 
them,  the  burden  of  proof  is  shifted,  ana  they 
must  show  such  integrity  of  conduct,  and  such 
a  compliance  with  the  law.  as  will  sustain  the 
patent."  If  the  presumption  mentioned  could 
be  admitted,  no  suit  of  the  kind  could  be  sus- 
tained, for  facts  could  be  stated  which  would 
overthrow  the  allegations  of  fraud. 

The  patents  in  controversy  were  issued  under 
sections  2829  and  2888  of  the  Revised  Statutes, 
which  are  as  follows: 
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"Sec.  2820.  Claima.  usually  called  'placers/ 
[6791  including  iJl  fonns  of  depodt,  excepting  veins 
of  quart^  or  other  rock  in  place,  shall  be  sub- 
ject to  entry  and  patent,  under  like  circum- 
stances and  conditions,  and  upon  simiUar  pro- 
ceedings, as  are  provided  for  vein  or  lode 
claims;  but  where  the  lands  have  been  previ- 
ously surveyed  by  the  United  States,  the  entry 
in  its  exterior  limits  shall  conform  to  the  legal 
subdivisions  of  the  public  lands." 

*'Sec.  2888.  Where  the  same  jfenoB,  associa- 
tion, or  corporation  is  in  possession  of  a  placer 
claim,  and  also  a  vein  or  lode  included  within 
the  boundaries  thereof,  application  shall  be 
made  for  a  patent  for  the  placer  claim,  with 
the  statement  that  it  includes  such  vein  or[lode, 
and  in  such  case  a  patent  shall  issue  for  the 
placer  claim,  subject  to  the  provisions  of  this 
chapter,  including  such  vein  or  lode,  upon  the 
payment  of  five  dollars  per  acre  for  such  vein 
or  lode  claim,  and  twentv-five  feet  of  surface 
on  each  side  thereof.  The  remainder  of  the 
placer  claim,  or  anv  placer  claim  not  embracing 
any  vein  or  lode  claim,  shall  be  paid  for  at  the 
rate  of  two  dollars  and  fifty  cents  per  acre,  to- 
gether with  all  costs  of  proceedinjra;  and  where 
a  vein  or  lode,  such  as  is  described  in  section 
twenty-three  hundred  and  twenty,  is  known  to 
exist  within  the  boundaries  of  a  placer  claim, 
an  application  for  a  patent  for  such  placer 
claim  which  does  not  include  an  appli- 
cation for  the  vein  or  lode  claim  shall  be  con- 
strued as  a  conclusive  declaration  that  the 
claimant  of  the  placer  claim  has  no  right  of  pos- 
session of  the  vein  or  lode  claim;  but  where  the 
existence  of  a  vein  or  lode  in  a  placer  claim  is 
not  known,  a  patent  for  the  placer  claim  shall 
convey  all  valuable  mineral  and  other  deposits 
within  the  boundaries  thereof." 

By  the  term  * 'placer  claim."  as  here  used,  is 
meant  ground  within  defined  boundaries  which 
contains  mineral  in  its  earthy  sand,  or  gravel; 
ground  that  includes  valuable  deposits  not  in 

glace,  that  is,  not  fixed  in  rock,  but  which  are 
1  a  loose  state,  and  may  in  most  cases  be  col- 
lected by  washing  or  amalgamation  without 
milling. 

By  * 'veins  or  lodes,"  as  here  used,  are  meant 
lines  or  aggregations  of  metal  embedded  in 

?[uartz  or  other  rock  in  place.  The  terms  are 
ound  together  in  the  statutes,  and  both  are 
[6801  intended  to  indicate  the  presence  of  metal  in 
rock.  Yet  a  lode  may  and  often  does  contain 
more  than  one  vein.  In  Iron  Stiver  Mining 
Company  v.  Cheesman,  116  U.  8.  588  [29: 718J, 
a  definition  of  a  lode  is  given,  so  far  as  it  is 
practicable  to  define  it  with  accuracy,  and  it  is 
not  necessary  to  repeat  it.  What  is  important 
here  is  that  the  amount  of  land  which  may  be 
taken  up  as  a  placer  claim  and  the  amount  as 
a  lode  claim,  and  the  price  per  acre  to  be  paid 
to  the  Qovemment  in  the  two  cases,  when  pa- 
tents are  obtained,  are  different.  And  the  rights 
conferred  by  the  respective  patents,  and  the 
conditions  upon  which  they  are  held,  are  also 
different.  R.  S.  §§  2820, 2^2.  2825.  2883;  St. 
Louis  Smelting  d  Uef,  Co,  v.  Kemp,  104  U.  8. 
686,  651  [26:875,  880];  Iron  Silver  Min.  Co.  v. 
li^nold$,  124  U.  8.*374  [81:4661. 

The  patent  for  the  Stinson  claim  contained 
the  following  conditions: 

Firsl.  That  the  grant  is  restricted  in  its  ex- 
terior limits  to  the  boundaries  of  the  tract  de- 
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scribed,  and  to  any  veins  or  lodes  of  quartz  or 
other  rock  in  place  bearing  gold,  silver,  cinna- 
bar, lead,  tin,  copper,or  other  valuable  deposits, 
which  may  hereafter  be  discovered  within  said 
limits,  ana  which  are  not  claimed  or  known  to 
exist  at  the  date  thereof. 

Second,  That  should  any  vein  or  lode  of 
quartz  or  other  rock  in  place  bearing  gold,  sil- 
ver, cinnabar,  lead,  tin,  copper,  or  other  valu- 
able deposits,  be  claimed  or  known  to  exist 
within  the  described  premises.at  the  date  there- 
of, the  same  is  expressly  excepted  and  excluded 
therefrom. 

The  patent  for  the  Fanchon  placer  claim 
contains  similar  conditions. 

The  exception  from  grant  In  each  patent  of 
any  vein  or  lode  of  quartz  or  other  rock  in 
place  bearing  gold,  copper,  silver,  cinnabtf, 
lead,  tin,  or  other  valuable  deposit,  "claimed  or 
known  to  exist"  at  the  date  of  the  patent  with- 
in the  described  premises,  is  in  terms  broader 
than  the  language  of  the  statute  under  which 
the  patents  weie Issued.  The  exception  of  the 
statute  cannot  be  thus  enlarged.  The  statute 
does  not  except  veins  or  lodes  *'claimed  or 
known  to  exist,"  but  only  such  as  are  known 
to  exist  at  the  time  the  application  is  made  for 
the  patent,  and  not  at  the  date  of  the  patent. 
When  such  a  vein  or  lode  is  known  to  exist 
within  the  boundaries  of  the  placer  claim,  the 
application  for  a  patent,  which  does  not  in- 
clude also  an  application  for  the  vein  or  lode, 
is  to  be  construed  as  a  conclusive  declaration 
that  the  claimant  has  no  right  of  possession  to 
it;  but  where  the  existence  of  a  vein  or  lode  in 
a  placer  claim  is  not  known  at  the  time  of  the 
application  for  a  patent,  that  instrument  will 
convey  all  valuable  mineral  and  other  deposits 
subsequently  found  within  the  boundaries  of 
the  claim. 

In  the  present  case  the  evidence  produced  es- 
tablishes substantially  these  facts:  That  in 
1879  the  defendant  Sawrer  prospected  the 
ground  which  constitutes  the  claims,  in  search 
of  mines  of  gold  and  silver^  that  in  this  work 
he  was  assisted  by  three  or  four  men  whom  he 
employed;  that  he  made  several  excavations  dT 
ten  feet  in  depth  to  find  lodes  which,  he  was 
told,  existed  within  the  premises;  and  that  he 
made  several  lode  locations,  and  filed  and  re- 
corded certificates  thereof.  Subsequently,  in 
October  of  that  year,  he  found  himself  embar- 
rassed by  debts  owing  to  his  men,  and  for  sup- 
plies; and  he  applied  to  Mr.Stevens,  mention^ 
at)ove,  to  purchase  an  interest  in  a  claim  which 
he  held.  It  does  not  appear  that  any  purchase 
was  made  of  that  interest,  but  Stevens  agreed 
to  look  at  the  lode  claims  on  the  ground  subse- 
quently entered  as  placer  claims.  Accordingly 
the  two,  Stevens  and  Sawyer,  went  over  the 
ground  together,and  examined  the  excavations 
made,  and  also  the  timber  on  the  land.  After 
such  examination,  Stevens  stated  to  Sawyer 
that  it  was  a  waste  of  money  to  excavate  for 
lode  claims  on  that  ground;  that  its  formation 
was  not  such  as  contained  lodes;  that  the  rock 
was  not  granite,  but  gneiss;  and  advised  him  to 
take  it  up  as  placer  groimd,  provided  a  way 
could  be  traced  to  bring  water  for  its  working^ 
from  a  neighboring  stream  called  Lake  Creek. 
addine  that  the  course  he  thus  recommended 
woukf  accomplish  two  purposes — it  would  save 
the   timber,  and  enable  him  to  successfully 
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work  the  placer.  Afterwarchi,  and  in  pnnm- 
ance  of  this  advice.  Sawyer  concluded  to 
abandon  the  lode  locations  he  had  made  and 
to  file  an  application  for  patents  for  placer 
[882]  claims — Stevens  and  Mr.  Leiter,who  appears  to 
have  been  a  friend  both  of  Stevens  and  Saw* 
yer,  agreeing  to  advance  the  money  required 
to  msLKe  the  necessary  explorations  and  im- 
provements and  the  application  for  the  patents, 
and  Sawyer  agreeing  to  do  the  necessary  work, 
and  when  the  patents  were  obtained  to  convey 
the  claims  to  them,  reserving  a  share  for  him- 
self. Stevens  was  examined  as  a  witness  in 
the  case,  and  in  his  testimony  stated  that  he  had 
known  the  ground  since  June  1,  1879;  that  it 
had  a  rolling  and  uneven  surface,  with  gulches, 
ravines,  and  small  streams  running  throng  it, 
ttod  was  oovwed  with  a  young  and  thrifty 
growth  of  timber^  that  he  had  crossed  and  re- 
erossed  it  several  tmies,  and  carefully  exaimined 
all  the  shafts,  pit  holes  and  excavations,  with  ref- 
erence to  their  mineral  value,  and  had  come  to 
the  conclusion  that  it  contained  no  lodes,  veins 
or  ledges  of  rock  in  place  bearing  gold,  silver, 
lead,  or  other  minerals  of  value;  that  the  only 
mineral  found  was  float-gold  in  deposits  of 
sand  and  gravel,  and  in  his  opinion  it  was  plac- 
er mining  ground;  and  that  he  bad  made  an 
examinati<Hi  with  pocket  instruments  and 
found  that  the  waters  of  Lake  Creek  could  be 
easily  brought  in  ditches  and  flumes  to  work 
the  placers.  He  then  testified  as  follows:  "Aft- 
er deciding  it  was  placer  ground,  and  practi- 
cable to  bring  water  on  it,  Mr.  Leiter  and  my- 
self accepted  a  proposition  from  Mr.  Sawyer  to 
furnish  the  money  in  order  to  make  the  necoe- 
sary  explorations,  improvements,  and  entry  of 
application  for  government  jMtent;  he.  Saw* 
yer,  to  do  all  the  work  and  obtain  title,  for  a 
share  in  the  property.  Our  object  and  pur- 
pose in  assistine  Sawver  was  to  obtain  an  in- 
terest in  said  placer  land,  being  convinced  of 
its  character  as  such." 

The  Deputy  United  States  Surveyor,  who 
made  two  surveys  of  the  ground  included  with- 
in the  placer  claims,  one  for  the  parties  inter- 
ested in  locating  the  claims,  and  the  other  the 
official  survev,  on  which  the  application  for  the 
patents  was  based,  by  direction  of  the  Survey- 
or-General, was  also  examined  as  a  witness, 
and  he  testified  that  in  September  or  October, 
1879,  he  made  an  examination  of  the  ground 
for  the  purpose  of  determining  whether  any 
veins,  lodes,  or  ledges  of  mineral  in  rock  in 

rufitti  I^^*^^  ^^  ^^^^  bearing  rock,  had  been  discov- 
i^^' J  ered  upon  it,  and  for  that  purpose  had  explored 
ever}  pit,  cut  and  shaft  on  the  property,  and 
found  that  there  had  not  been  discovered  in 
them  any  mineral  bearinff  rock  in  place;  and 
that,  at  the  time  he  made  ooth  surveys,  and  at 
the  time  the  applicatloos  for  the  patents  were 
Biade,  there  was  not  known  to  exist  within  the 
placer  claims  any  lode  or  ledge  of  rock  bearing 
ffold,  silver,  or  other  valuable  deposit.  He 
further  testified  that  he  had  resided  for  several 
years  in  Ck>lorado,  and  was  f  amilar  with  placer, 
lode,  and  vein  formations. 

In  pursuance  of  the  arrangement  with  Stevens 
and  Leiter,  Sawyer  performed  the  labor  and 
made  the  improvements  necessary  to  obtahi  the 
placer  patents,  and  applied  for  the  land  as 
placer  ground  (other  parties  who  had  joined 
with  him  in  making  the  locations  having  trans- 
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f  erred  their  interests  to  him),  stating  that  there 
were  no  known  lodes  or  veins  upon  the  tracts; 
and  such  proceedinss  were  then  taken  as  are 
required  by  the  Rev(iBed  Statutes  in  such  cases; 
and,  the  only  adverse  daim  made  to  the  appli- 
cations having  been  withdrawn,  the  patent* 
were  issued. 

It  appears  very  clearly  from  the  evidence  that 
no  loaes  or  veins  were  discovered  by  the  exca- 
vations of  Sawyer  in  his  prospecting  work,, 
and  that  his  lode  locations  were  made  upon  an 
erroneous  opinion,  and  not  upon  knowlecUCr 
that  lodes  bearing  metal  were  diBclosed  07 
them.  It  is  not  enough  that  there  may  have 
been  some  indications,  by  outcroppings  on  the 
surface,  of  the  existence  of  lodes  or  veins  of 
rock  in  place  bearing  sold  or  silver  or  other 
metal,  to  Justify  their  designation  as  "known'" 
veins  or  lodes.  To  meet  that  designation  the 
lodes  or  veins  must  be  cleariy  ascertained,  and 
be  of  such  extent  as  to  render  the  land  more 
valuable  on  that  account,  and  Justify  their  ex- 
ploitation. Although  pits  and  shafts  had  been 
sunk  in  various  pla^,  and  what  are  termed  in 
mining  cross-cuts  had  been  run,  only  loose 
gold  and  small  nuggets  had  been  found,  min- 
ted with  earth,  sandandgravel.  Lodesandveina 
m  quartz  or  other  rock  in  place  bearing  gold  or 
silver  or  other  metal  were  not  disclosed  when 
the  application  for  the  patents  was  made.  The 
subsequent  discovery  of  lodes  upon  the  ground, 
and  their  successful  working,  does  not  affect 
the  good  faith  of  the  application.  That  must 
be  determined  by  what  was  known  to  exist  at 
the  time.  It  is  not,  therefore,  a  fault  to  bo 
charged  upon  Sawyer  that  he  abandoned  his 
original  lode  locations  after  he  had  discovered 
that  they  were  worthless,  in  order  to  make  lo- 
cations of  placer  claims.  There  was  evidence 
that  loose  gold  existed  in  the  sand  and  gravel 
on  the  ground  in  many  places,  and  had  been 
washed  from  the  earth ;  and  it  was  the  Judgment 
of  experienced  miners  that  if  water  could  be 
brought  fr<nn  a  neighboring  creek  the  ground 
could  be  successfully  worked  as  placer  ground. 

It  may  be,  as  contended,  that  Stevens  waa 
moved  in  his  advice  to  Sawy^  as  much  by  the 
existence  of  the  valuable  growth  of  timber  on 
the  land  as  by  the  existence  of  sold  in  the 
ground,  and  that  the  timber  could  be  advanta- 
geously used  by  the  Iron  Silver  Mining  Com- 
pany. If  such  were  the  fact,  it  would  not  af- 
fect the  applicant's  daim  to  a  patent.  Prob- 
ably in  a  majority  of  cases  where  a  placer  daim 
is  located,  other  matteis  than  the  existence  of 
valuable  deposits  of  mineral  enter  into  the  es- 
timate of  its  worth.  Its  accessibility  to  places 
where  supfdies  and  medical  attenduice  ban  be 
obtained  for  tbe  moi  engaged  in  working  upon 
it,  and  timber  secured  to  support  the  drifting 
or  tunnding  which  may  be  necessary;  the  fa- 
cility with  which  water  can  be  brought  to  wash 
the  mineral  from  the  earth,  sand  or  gravel  with 
which  it  may  be  mingled;  and  the  uses  te 
which  the  land  may  he  subjected  when  the 
claim  is  exhausted,  may  be  proper  subjects  of 
consideration.  A  pruaent  miner  acting  wisely 
in  takineup  a  daim,  whether  for  a  placer  mine 
or  for  a looe  or  vein,  would  not  overlook  such 
circumstances;  and  they  may  in  fact  control 
his  action  in  making  tbe  location.  If  the  land 
contains  gold  or  other  valuable  deposits  in  loose 
earth,  sand  or  gravel  which  can  be  secured  with 
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TOoflt,  tbat  fact  ivlU.wUafr  the  dcmaad  of  tbe 
'Government  na  to  tde  chsTftcter  of  tfae  Und  u 
placer  grouDd,  wbatcver  ibe  ioddeiiUl  advaa- 
tages  it  majoffer  to  the  applicant  for  s  patent 
Nor  do  we  conilderlt  asiupicious  circumstance, 
«r  even  auiprialDg,  that  when  Sawyer  came  lo 
coDvej  to  Slevens  and  Letter,  purauant  to  biB 
WTHDgemeDt  with  tbem,  a  part  of  the  claima, 
he  should  have  retained  thoee  porUons  wblcb 
he  had  originally  taken  ap  ai  lode  claimsj  for 
though  shown  not  to  be  auch  claims  in  fact, 
thej  constituted  ground  which  he  bad  exam- 
ined, and  beHeved  to  be  nluable  for  gold, 
having  in  some  Instances  exhibited  traces  of  it. 
The  question  respecting  the  whole.proceedings 
taken  upon  that  arraagement  is  one  of  good 
faith  towards  the  Government  in  seciulng 
Cherebj  its  palenia,  and  that  we  deem  to  be 
fully  esUbliahe' 
We  have  mu 
teetimonv  adduced 


fullv  esUhlished. 

"Tehaw 

imonv _  . 

__j,  and  our  conclusion  la  that  it  wholly  fails 
to  subHantlate  the  charges  of  false  and  fraud- 
ulent rapreeeutations  to  obtain  the  patents,  or 
of  a  conspiracy  by  the  patentee  and  others  to 

■defraudtheC "■- " 

inwbalwaa ,. 

who  advised  and  assisted  him,  which  justiflea 
the  Impulsions  of  the  Qovemment  upon  his  or 
their  conduct. 

The  sufScfency  of  the  work  performed  and 
the  Improvements  made  upon  each  of  the 
claims  patented  was  shown  by  the  certiflcale 
of  the  Surveyor-Oeneral  of  the  United  States 
(or  the  Slate  in  which  the  claims  are  situated. 
The  statulo  mekea  bis  cerllflcate  evidence  of 
that  fact.  R.  8.  S  2835.  It  declares,  where 
publication  is  mode  of  the  application  for  a 
patent,  that  "The  claimant  at  the  time  of  filing 
this  application,  or  at  any  lime  thereafter, 
within  the  sixty  days  of  publication,  shall  file 
with  the  regirter  a  certificate  ot  the  United 
Sutes  Surveyor-Oeneral  that  $600  worth  of 
labor  has  been  exp^ded  or  improTements  made 
upon  the  claim  l^  himself  or  grantora."  He 
was  fully  informed  of  the  character  and  value 
of  the  tabor  performed  and  Improvements  made 
thnnigih  bis  deputy,  who  bad  persooallv  ex- 
amine them  and  esUmated  their  cost,  and  also 
•ecursd  affidavits  of  others  on  that  subject. 
Tbdr  sufBciency,  both  as  to  amomit  and  char- 
«cter,  were  matters  to  be  determined  by  him 
from  his  own  obaervatioa,  or  from  the  testi- 
mony or  from  the  parties  having  knowledge  of 
the  sabjcct;  and  in  such  caaes,  where  there  are 
DO  fraudulent  repreaentatioos  to  him  respec^ng 
them  by  the  patentee,  his  determination,  unless 

corrected  by  the  Land  Department  be' 

tent,  must  be  taken  as  concluaive.  Hfs 
here  in  both  particulars  was  subject  to  be  ex- 
amined by  the  Department  before  the  patents 
were  Isaued;  and  any  alleged  error  In  it  cannot 
afterwards  be  made  ground  for  impeaching 
their  validity.    DeerM  nfflrmed. 


JOHN  P.  KENNEDY,  Appt.. 
MILTON  W.  HAZELTON. 
(8eaB.C.  a 


I  tJnrrED  Statul 


1-  A  court  ot  oh 


lud  UDon  title. 

[No.  1081.] 
SubraHled  jOee.  3,  188g.     Decided  Dee.  17,  liSS. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois,  diamlHsing,  on  demurrer,  a  suit 
for  specific  performance  of  a  contract  to  as- 
si^  patents  thereafter  obtained.    AMrmad. 
Reported  below,  83  Fed.  Rep.  208. 

Statement  by  Ur.  Jiutiee  Qn^ 

Thlswaaabillinequltyforspeciflcperform-  |oB8] 
aoce,  filed  November  13,  1887,  by  a  dtlsen  ot 
New  York  antinsl  a  dtizen  ot   Ulinols,  and 
contained  Che  following  allegations: 

On  July  10, 1884,  the  defetidant,  in  consider- 
ation of  the  sum  of  |10,000,  paid  by  the  plaint- 
iff to  him,  made  an  aseisnment  to  the  plaintiff 
of  an  interest  of  one  half  in  two  patents  pre- 
viouriy  obtained  by  the  defendant  tta  ateam 
boilers;  and  also  nude  a  written  contract,  ac- 
knowledged before  a  notary  public  and  recorded 
in  the  Patent  Office,  by  which  tbe  defendant 


such  Inventions,  or  the  patents  obtained  there- 
for, to  any  otlur  person. 

b  168S  the  defendant  pnbUely  sUled  that  he 
had  invented  auch  an  unprovement  and  ex- 
plained its  geoenl  plan  and  construction;  and 
afterwards  combined  and  coafedoraled  with  one 
Oouldlng  to  avoid  and  evade  the  effect  of  the 
contract  of  July  10, 1684;  and  for  that  purpoas 
the  defendant  caused  to  be  prepared  at  his  ex- 
pense, but  in  the  name  of  Ooulding,  tbe  necea- 
sary  papers  to  mooure  letters  patent  for  this 
invention;  and  Oouldlng,  without  any  consid- 
eration received  from  ttM  defendant  tberefor, 
assented  lo  be  used  In  that  regard  as  the  alleged 
inventor  of  tbe  Improvement,  and,  at  the  re- 
quest and  by  the  procurement  of  tbe  defend- 
ant, flled  an  appliostioD  under  oath  for  apalent 
tor  it,  whkh  application  was  allowed;  and 
Ooulding,  before  the  issue  of  tbe  patent,  as- 
dgned  In  writing  to  the  defendant  all  his  in- 
terest in  the  improvement  and  in  tite  patent 
therefor;  and  on  December  14, 1886,  a  patent 
was  IsmKd  to  the  defendant  accordinglv  as  as- 
dgnee  of  Oonlding,  a  certified  copy  of  which 
was  made  part  of  tfae  bill. 

The  bill  further  alleged  that  the  defendant 
was,  and  Oouldlng  was  not,  the  original  and 
first  inventor  of  tbe  impiovemeot  so  patented; 
that  the  defendant  had  engaged  In  the  nwn«- 


1888. 


ESHNSDT  T.  HazBLTOX. 
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factore  and  sale  of  boilen  under  this  patent, 
and  bad  recdved  and  was  reoeiying  ffreat  bene- 
fits tberefrom;  that  the  patent  was  of  value  ex- 
ceeding the  sum  of  $5»000,  exclusive  of  Interest 
and  costs. 

The  bill  prayed  for  a  decree  that  the  defend- 
ant assign  this  patent  to  the  plaintiff,  for  an 
adjudication  that  the  title  to  it  equitably  vested 


The  bill  alleges  that  Hazelton  was  the  io: 
ventor.    The  deomrrer  admits  this  fact. 

PuUman'B  Palace  Oar  Oa.  v.  Mo.  Pae,  R  Co. 
115  V.  B.  696  (29:501). 

Letters  patent  which  on  their  face  are  valid 
cannot  be  attacked  in  any  collateral  action. 

Mahn  y.  Earwaod,  112  U.  8.  865  (28:669)^ 
OeUuloid  Iffg.  Oo.  y.  Goodyear  Co.  18  Blatchf. 


in  the  plaintiff  at  the  date  of  its  issue,  for  an   885;  Matory  v.  ^{rhitMy,  81  U.  a  U  Wall  441 


aooount  of  profits  received  by  the  defendant 
froin  its  use,  for  a  preliminary  injunction 
against  transferring  or  incumbering  the  patent, 
or  manufacturing  or  selling  boilers  containing 
the  improvement  described  therein,  and  for 
further  relief. 

The  defendant  demurred  to  the  bill:  (1),  for 
want  of  equity;  (2),  for  multifariousness,  in 
embracing  two  separate  and  distinct  causes  of 
action,  one  to  enforce  specific  performance  of 
a  contract,  the  other  for  the  infringemcuQl  of  a 
patent;  9),  because,  as  appeared  by  the  allega- 
tions of  the  bill,  the  patent  was  absolutely  void, 
and  no  suit  could  be  maintained,  either  to  com* 
pel  its  transfer,  or  for  infrinnnent  thereof. 

The  dn^uit  court  sustained  the  demurrer,  for 
the  tUrd  reason,  and  dismissed  the  bill.  83  Fed. 
B^.  298.    The  plaintiff  appealed  to  this  court 

Meetre,  Banning  db  Banning  and  Clarenee 
A*  Sewmrd.  for  appelknt: 

The  decree  is  appealatde. 

Qould  v.  EcanenOe  d  O.  B.  Co.  91  U.  6. 526 
(28:416). 

The  court  of  equity  has  power  to  enforce 
either  a  verbal  or  written  ocmtract  to  assign 
letters  patent  for  an  improvement  subsequent- 
ly to  be  made. 

AipinwiU  Mfg.  Co.  ▼.  Qm,  40  Pat  Off.  Gaz. 
1188;  Btmmhy  v.  Baniin,  118  Mass.  279;  Burr 
Y.  DeLa  Vergne.  102  N.  Y.  416,  8  Cent  Rep. 
428;  Qyrbin  v.  Tracy,  84  Coim.  825;  Binneyy. 
Annan,  107  Mass.  94;  Sattorihwait  v.  MarehaU, 
4  Del.  Ch.  887;  BumUOer  ▼.  Atkinson,  McAr. 
&  M.  p.  0.)  dSZiJfeimith v.  CalverL  1  Wood. 
&  M.  84;  PhUa.  W.  d  B,  B.  Oo.  v.  TrimbU,  7t 
U. «.  10  Wall.  867  (19:948);  HtUefiddv.  Perry, 
88  U.  8.  21  Wall.  226  (32:580);  Burke  v.  Pari- 
ruUt?,  68  K.  H.  849. 

The  bin  embraces  two  separate  and  distinct 
causes  of  action,  one  to  enforce  the  spedflc 
performance  of  a  contract,  the  other  for  in- 
fringement of  the  patent 

Oliver  v.  Piatt,  44  U.  8.  8  How.  411  (11:622); 
Pom.  £q.  Jur.  ft  869. 

Assignment  ol  improvements  to  be  made  in 
future  conveys  an  equitable  interest  entitling 
the  assignee  to  call  upon  the  holder  of  the  legiu 
interest  for  an  assignment  thereof. 

LittUffiM  V.  Perry,  eupra. 

A  state  court  may  determine  what  the  con- 
tract is  and  in  whom  the  title  to  the  patent  is 
vested,  but  it  has*  no  right  to  say  that  a  party 
shall  be  enjoined  from  using  a  patent  or  in  any 
way  to  pass  upon  any  quesuon  arising  as  to  its 
infringement 

Continental  Store  Service  Co.  v.  C^rk,  100  N. 
T.  868, 1  Cent  Rep.  530;  Hat  Sweat  Mfg,  Co. 
▼.  BeinoetU,  102  N.  Y.  167,  8  Cent.  Rep.  54. 

The  general  rule  is  tbat  the  plaintiff  is  en- 
titled to  Any  relief  agreeable  to  the  case  made 
by  the  bill. 

Bnglieh  v.  Foxatt,  27  C.  8.  2  Pet  612  (7:531). 

128  U.  S.  U.  8.  Book  32.  87 


(20:860). 

Ambler  r.  WhippU,  87  U.  8.  20  Wall  546- 
(22:403)  is  an  authority  for  the  plaintiff.  8ee 
also  authorities  cited  by  Mr.  Justice  Field  in 
Sharon  v.  Terry,  86  Fed.  Rep.  849,  852;  P^r- 
soU  V.  EUiott,  &  U.  8.  6  Pet  98  (8:882). 

Messrs,  L.  L.  Bond  and  E»  A.  West*  for 
appellee: 

The  applicant  is  required  to  make  oath  that 
he  is  the  inventor,  ana  the  patent  is  prima  fads 
evidence  that  he  was  the  inventor. 

PJala.  d  T.  R  Co.  v.  Stimpson,  89  U.  a  14 
Pet  448  (10:585);  Boemer  v.  Simon,  95  U.  8. 
214(24:884). 

The  grant  of  a  patent  gives  the  patentee  the 
prima  fade  right,  and  the  burden  of  proof  is  on 
the  party  disputing  it 

AUen  V.  Hunter,  6  McLean,  803;  BlaneharA 
V.  Puttman,  8  Fish.  Pat  Cas.  186;  Crouch  v. 
Speer,  1  Ban.  &  Ard.  145. 

A  patent  is  void  if  the  invention  patented  was 
not  originally  discovered  by  thepatentee. 

Ewins  V.  Eaton,  16  U.  8.  8  Wheat  454  {it 
483). 

A  party  can  take  nothing  by  a  void  patent 

Bsans  v.  Baton,  20  U.  8.  7  Wheat  856  (5: 
472):  Watson  v.  Bladen,  4  Wash.  580:  Mini  y. 
Adams,  8  Wall.  Jr.  20;  Whitely  v.  Swayne,  4 
Fish.  Pat  Caa  117. 

One  who  has  obtained  the  whole  idea  of  aa 
invention  from  another  cannot  obtain  a  valid 
patent  upon  it  for  himself. 

Atlantic  Works  v.  Brady,  107  U.  8.  192  (27: 
488). 

Mr,  Justice  Gray  delivered  the  opinion  of  [071] 
the  court: 

The  case,  as  stated  in  the  bill  and  admitted 
by  the  demurrer,  is  shortly  this:  the  defendant 
agreed  in  writing  to  assign  to  the  plaintiff  any 
patents  that  he  miffht  olHain  for  improvements 
in  steam  boilers.  He  did  invent  such  an  im- 
provement,  and,  with  intent  to  evade  his  agree- 
ment and  to  defraud  the  plaintiff,  procured  a 
patent  for  this  invention  to  be  obtained  upon 
the  application  under  oath  of  a  third  person  as 
the  inventor,  snd  to  be  issued  to  him  as  assignee 
of  tbat  person,  and  has  made  profits  bv  man- 
ufacturing and  selling  boilers  embodying  the 
improvement  so  patented.  The  plaintiff  seeks 
by  bill  in  equity  to  compel  the  defendant  to 
assign  the  patent  to  him,  and  to  account  for  the 
profits  received  under  it 

A  court  of  chancery  cannot  decree  specific 
performance  of  an  agreement  to  convev  prop- 
erty which  has  no  existence,  or  to  which  the 
defendant  has  no  title.  A  bill  by  vendee 
against  vendor  for  specific  performance,  which 
does  not  show  any  title  in  tne  defendant,  is  bad 
on  demurrer.  And  if  it  appears,  by  the  bill 
or  otherwise,  that  the  want  of  title  (even  if 
caused  by  the  defendant's  own  act,  aa  by  his 
conveyance  to  Sibonajide  purchaser)  was  known 
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to  the  plaintiff  at  the  the  time  of  beginning  the 
suit,  the  bill  will  not  be  retained  for  assessment 
of  dama^,  but  must  be  dismissed,  and  the 
plaintiff  left  to  his  remedy  at  law.  Columbine 
V.  Chichester,  2  Phill.  27;  8.  C,  1  Coop.  temp. 
Cottenham,  295;  Fergttsan  v.  Wiiaon,  L.  R.  2 
Ch.  77;  Kempshall  v.  Stone,  6  Johns.  Ch.  193; 
I G721  ^<^«*  ▼.  Elmendorf,  11  Paige,  277;  Milkman  v. 
'         '    Ordicay,  106  Mass.  282.  256. 

The  patent  law  makes  it  essential  to  the 
validity  of  a  patent,  that  it  shall  be  granted  on 
the  application,  supported  by  the  oath,  of  the 
original  and  first  inventor  (or  of  nis  executor 
or  administrator),  whether  the  patent  is  issued 
to  him  or  to  his  assignee.  A  patent  which  is 
not  supported  by  the  oath  of  the  inventor,  but 
applied  for  by  one  who  is  not  the  inventor,  is 
unauthorized  by  law,  and  void,  and  whether 
taken  out  in  the  name  of  the  applicant  or  of 
any  assignee  of  his,  confers  no  rights  as  against 
the  public,  a  8.  §§  4886,  48^,  4892,  4895, 
4896,  4920. 

The  patent  issued  by  the  commissioner  to  the 
defendant  as  assignee  of  Goulding  is  only j>r»ma 
faeie  evidence  that  €k>ulding  was  the  inventor 
of  tbe  improvement  patented;  and  the  pre- 
sumption of  its  validity  in  this  respect  is  re- 
butted and  overthrown  by  the  distinct  allega- 
tion in  the  bill,  admitted  by  the  demurrer,  that 
the  defendant,  and  not  Goulding,  was  the  in- 
ventor. This  fact  is  not  brought  Into  the  case 
by  any  answer  or  plea  of  the  defendant,  but  it 
is  asserted  by  the  plaintiff  himself  as  a  ground 
for  maintaining  his  bill. 

As  the  patent  upon  the  plaintiff's  own  show- 
ing, conferred  no  title  or  right  upon  the  defend- 
ant, a  court  of  equity  will  not  order  him  to 
assicm  it  to  the  p1aintiff~not  only  because  that 
would  be  to  decree  a  conveyance  of  property 
in  which  the  defendant  has,  and  can  confer,  no 


title;  but  also  because  its  only  possible  value  or 
use  to  the  plaintiff  would  be  to  enable  him  to 
impose  upon  the  public  by  assertine  rights 
under  a  void  patent.  Post  v.  Marsh,  u  R.  16 
Ch.  Div.  395;  Old/tarn  v.  James,  14  Irish  Ch.81. 

The  bill  cannot  be  maintained  for  an  account 
of  profits  received  by  the  defendant  from  the 
use  of  this  patent,  because  a  decree  for  profits 
can  only  proceed  upon  the  ground  that  tbe 
plaintiff  is  at  least  tbe  equitable  owner  of  the 
patent,  and  there  can  be  neither  legal  nor  equi- 
table ownership  of  a  void  patent.  The  same 
reason  is  a  sufiicient  answer  to  the  suggestion 
of  the  plaintiff  that  the  bill  may  be  maintained 
as  a  bill  to  remove  a  cloud  upon  hia  title  in  this 
patent. 

In  Ambler  v.  Whipple,  87  U.  8.  20  Wall.  546 
[22: 408],  cited  by  the  plaintiff,  the  suit  was 
based  upon  articles  or  partnership  between 
Ambler  and  Whipple,  by  which  it  was  agreed 
that  all  patents  obtained  by  either  partner 
should  be  owned  by  both  in  equal  shares.  The 
bill  alleged  that  the  two  jointly  had  obtained  a 
patent  for  a  Joint  invention,  and  that  another 
patent,  afterwards  obtained  by  Whipple  upon 
the  application  of  a  third  person,  embodied  the 
same  invention  with  only  a  colorable  variation. 
Neither  of  the  patents  was  in  the  record,  and 
the  questions  now  presented  were  not  suggested 
by  counsel  or  considered  by  the  court,  but  tbe 
decree  for  the  plaintiff  proceed^  upon  inde- 
pendent grounds. 

The  reiult  is  that  the  present  bill  cannot  be 
maintained,  and  that  the  plaintiff  must  be  left 
to  any  remedy  that  he  may  have  to  recover 
damages  in  an  action  at  law. 

Decree  affirmed. 

The  Chief  Justiee  and  Mr.  Justice  Bradp* 
ley  dissented. 


[BTS] 


MEMORANDA. 


[584]        Id  the  case  of  Chaffell  v.  Bradshaw  re- 
ported ante,  at  page  869,  also, 

In  the  case  of  Means  v.  Dowd  reported  ante, 
page  429,  upon  application  to  the  court  for  the 
immediate  issue  ol  mandates  without  notice  to 
the  other  party,  no  petition  for  rehearing  pend- 
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ing,  and  these  not  being  cases  docketed  and 
dismissed  under  the  9th  Rule,  the  Court  denied 
the  application,  there  being  no  agreement  of  the 
parties  that  the  mandates  might  issue.  In  the 
former  case  however,  counsd  was  allowed  to 
file  his  motion  and  give  notice  thereof. 
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THE   DECISIONS 


our  VBM 


Supreme  Court  of  the  United  States, 


AT 


OCTOBER  TERM,  1888. 


CAath«ntloated  oopy  of  <^lnloii  record  strictly  followed,  except  as  to  such  reference  words  and 

flgnres  as  are  Inclosed  In  brackets.] 


1**1    THE  MINNEAPOLIS  AND  ST.  LOUIS 
RAILWAY  COMPANY,  Flff.  in  Err.. 

OLIVER  BECKWTTH. 

(See  S.  C  'Beporter*s  ed.  85<88,> 

lAaJbiUty  of  railroad  company  for  omiuion  to 
fence  its  roadr-carporatio7i$  are  penone, 

1«  Section  1289  of  the  Code  of  Iowa,  wtaicb  'pro- 
Tides  that  a  railway  corporation  which  nefflects  to 
pay  for  stock  injured  orKiiled  for  want  of  a  fence 
on  the  side  of  its  road  shall  he  liable  for  double  the 
Talue  of  the  stock  killed  or  of  the  damages,  is  not 
In  conflict  with  the  Fourteenth  Amendment  of  the 
Constitation  of  the  United  States. 

X  Corporations  are  persons  within  the  meanlner 
of  an^  Amendment  and  can  invoke  the  benefits 
of  provisions  of  the  Constitution,  and  laws  which 
iruarantee  to  persons  the  enjoyment  of  property, 
or  afford  to  tnem  the  means  for  its  protection,  or 
prohibit  legislation  injuriously  affecting  it. 

pfo.  100.] 
Argued  Bee.  S,  1888,    Decided  Jan,  7»  1889, 

IN  ERROR  to  the  Oircuit  Court  of  Kossuth 
County,  State  of  Iowa,  to  review  a  Judg- 
mefDt  of  the  Circuit  Court  of  said  county  for 
double  the  value  of  animals  killed  by  a  rail- 
way company  by  reason  of  the  neglect  of  said 
company  to  fence  its  road.    AjJ^mted 

The  facts  are  stated  in  the  opinion. 

Mr,  Eppa  Hiintoii»  for  plalntifF  in  error: 

Section  1289,  Code  of  1873,  of  Iowa,  is  un- 
constitutional, because  it  conflicts  with  the 
Fourteenth  Amendment  of  the  Constitution  of 
ibe  United  States,  which  provides  that  **  No 
State  shall  derive  any  person  of  life,  liberty  or 
property,  without  due  process  of  law,  nor  deny 
to  any  person  within  its  Jurisdiction  the  equal 
protection  of  the  laws." 

Corporations,  to  the  same  extent  as  individ- 
uals, are  persons  within  the  meaning  of  the 
Fourteenth  Amendment. 

Banta  Clara  Co.  v.  Southern  Pac.  B,  Co,  118 
U.  S.  896  ^0: 118);  Bank  of  U,  8,  v.  Deveavz, 
9  U.  8.  5  Cranch.  86  (8: 88);  Marshall  v.  Bait. 
df  0,  B.  Co.  57  U.  S.  16  How.  826  (14: 968); 
Biehmond  etc.  B,  Co,  v.  Biehmond,  96  U.  8. 
529  (24: 787);  B,  Tax  Oases,  18  Fed.  Rep.  788; 
Wallp  V.  Kennedy,  2  Yerg.  554. 

Under  the  police  power,  no  State  can  impose 
the  penalty  of  double  damages. 

it9  V.  8. 


Bamett  v.  Atlantic  db  RR  Co.  eS  Mo.  56; 
Munn  V.  Bl,  94  U.  S.  118  (24: 77). 

What  are  proper  subjects  of  the  exercise  of 
the  police  power  are  judicial  questions. 

1  Rorer,  Railroads,  568;  CfUcaffO  db  A.  B. 
Co,  V.  People,^!  El.  11;  Sloan  v.  Pacific  B.  Co, 
61  Mo.  24;  Ladd  v.  Southern  C.  Rdbhffg,  Co.  53 
Tex.  172;  Tiedeman,  Um.  of  Police  Power, 
584:  Cooley,  Const.  Lim.  715  and  note;  Thorpe 
V.  Butland  A  B,  B.  Co,  27  Vt  149:  Pierce,  Rail- 
roads. 465;  3  Wood,  R  Law,  1703. 

(Submitted  by  the  defendant  in  error,  in  per- 
son, on  the  record.) 

Mr.  Justice  Field  delivered  the  opinion  of    |27] 
the  court: 

This  case  comes  before  us  from  the  Circuit 
Court  of  Kossuth  Countv,  Iowa,  the  highest 
court  of  that  State,  in  which  the  controversy 
between  the  parties  could  be  determined.  K. 
S.  g  709.  It  was  an  action  for  the  value  of 
three  hogs,  run  over  and  killed  by  the  engine 
and  cars  of  the  Minneapolis  and  St.  liouis  Rail- 
way Company,  a  corporation  existing  under 
the  laws  of  Minnesota  and  Iowa,  and  operating 
a  railroad  in  the  latter  State.  The  killing  was 
at  a  point  where  the  defendant  had  the  ri^ht 
to  fence  its  road.  The  action  was  brought  be- 
fore a  justice  of  the  peace  of  Kossuth  County. 
Proof  having  been  made  of  the  killing  of  the 
animals  and  of  their  value,  and  that  notice  of 
the  fact,  with  affidavit  of  the  injury,  had  been 
served  upon  an  officer  of  the  company  in  the 
county  where  the  injury  was  committed,  more 
than  thirty  days  before  the  commencement  of 
the  action,  tlie  justice  gave  judgment  for  the 

Slaintiff  against  Uie  company  for  twenty-four 
ollars,  double  the  proved  value  of  the  ani- 
mals. The  case  was  then  removed  to  the  Cir- 
cuit Court  of  Kossuth  County,  where  the  judg- 
ment was  affirmed.  To  review  this  latter 
judgment  the  case  is  brought  here  on  writ  of 
error. 

The  judgment  rendered  by  the  justice  was 
authorized  by  section  1289  of  the  Code  of  Iowa, 
which  is  as  follows: 

"  Any  corporation  operating  a  railway  that 
fails  to  fence  the  same  against  live  stock  run- 
ning at  large,  at  all  points  where  such  right  to 
fence  exists,  shall  be  liable  to  the  owner  of  any 
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Bucli  Stock  injured  or  killed  by  reason  of  the 
want  of  such  fence  for  the  value  of  the  property 
or  damage  caused,  unless  the  same  was  occa- 
sioned by  the  willful  act  of  the  owner  or  his 
agent;  and  in  order  to  recover  it  shall  only  be 
necessary  for  the  owner  to  prove  the  injury  or 
destruction  of  his  property;  and  if  such  corpo- 
ration neglects  to  pay  the  value  of  or  damage 
done  to  such  stock  within  thirty  days  after  no- 
tice in  writing,  accompanied  by  an  affidavit  of 
such  injury  or  destruction,  has  been  served  on 
any  officer,  station  or  ticket  agent  employed  in 
the  management  of  the  business  of  the  corpo- 
ration in  the  county  where  the  injury  com- 
plained of  was  committed,  such  owner  shall  be 
entitled  to  recover  double  the  value  of  the 
stock  killed  or  damages  caused  thereto." 

The  validity  of  this  law  was  assailed  in  the 
state  court,  and  is  assailed  here,  as  being  in 
conflict  with  the  first  section  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States,  in  that  it  deprives  the  railway  company 
of  property  without  due  process  of  law,  so  far 
as  it  allows  a  recoverv  of  double  the  value  of 
the  animals  killed  by  its  trains;  and  in  that  it 
denies  to  the  company  the  equal  protection  of 
the  laws  by  subjecting  it  to  a  different  liabilitv 
for  injuries  committed  bv  it  from  that  to  which 
all  other  persons  are  subjected. 

It  is  contended  by  counsel  as  the  basis  of  his 
argument,  and  we  admit  the  soundness  of  his 
position,  that  corporations  are  persons  within 
the  meaning  of  the  clause  in  question.  It  was 
so  held  in  Santa  Clara  County  v.  Southern  Pa- 
cific R.  Co.  118  U.  S.  894, 896  [80:1181;  and  the 
doctrine  was  reasserted  in  Pembina  C,  8.  Min- 
ing Company  v.  Pennsylvania,  125  XJ.  S.  181, 
189  [31 :  650,  658].  We  admit  also,  as  contend- 
ed by  him,  that  corporations  can  invoke  the 
benefits  of  provisions  of  the  Constitution,  and 
laws  which  guarantee  to  persons  the  enjoy- 
ment of  property,  or  afford  to  them  the  means 
for  its  protection^  or  prohibit  legislation  inju- 
riously affecting  it. 

We  will  consider  the  objections  of  the  rail- 
way company  in  the  reverse  order  in  which 
they  are  stated  by  counsel.  And  first,  as  to  the 
alleged  conflict  of  the  Law  of  Iowa  with  the 
clause  of  the  Fourteenth  Amendment  ordain- 
in?  that  no  State  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
the  laws.  That  clause  does  undoubtedly  pro- 
hibit discriminating  and  partial  legislation  by 
any  State  in  favor  of  particular  persons  as 
against  others  in  like  condition.  Equality  of 
protection  implies  not  merely  equal  accessibU- 
itv  to  the  courts  for  the  prevention  or  redress 
of  wrongs  and  the  enforcement  of  rights,  but 
equal  exemption  with  others  in  like  condition 
from  charges  and  liabilities  of  every  kind.  But 
the  clause  does  not  limit,  nor  was  it  designed 
to  limit,  the  subjects  upon  which  the  police 
power  of  the  State  may.  be  exerted.  The  State 
can  now,  as  before,  prescribe  regulations  for 
the  health,  good  order  and  safety  of  society, 
and  adopt  such  measures  as  will  advance  its 
interests  and  prosperity.  And  to  accomplish 
this  end  special  legislation  must  be  resorted  to 
in  numerous  cases,  providing  against  accidents, 
disease  anddanger  m  the  varied  forms  in  which 
thev  may  come.  The  nature  and  extent  of  such 
legislation  will  necessarily  depend  upon  the 
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Judgment  of  the  Legislature  as  to  the  security 
needed  by  society.  When  the  calling,  profes- 
sion or  business  of  parties  is  unattended  with 
danger  to  others,  little  legislation  will  be  neces- 
sary respecting  it  Thus,  in  the  purchase  and 
sale  of  most  articles  of  general  use,  persona 
may  be  left  to  exercise  their  own  good  sense  and 
judgment,  but  when  the  calling  or  profession 
or  business  is  attended  with  danger,  or  requires 
a  certain  degree  of  scientific  knowledge  upon 
which  others  must  rely,  then  legislation  prop- 
erly steps  in  to  impose  conditions  upon  its  ex- 
ercise. Thus,  if  one  is  en^ged  in  the  manu* 
facture  or  sale  of  explosive  or  imflammabla 
articles,  or  in  the  preparation  or  sale  of  medic- 
inal drugs,  legislation,  for  the  security  of  so- 
ciety, may  prescribe  the  terms  on  which  he  will 
be  permitted  to  carry  on  the  business,  and  the 
liabilities  he  will  incur  from  neglect  of  them. 
The  concluding  clause  of  the  first  section  of  the 
Fourteenth  Amendment  simply  requires  that 
such  legislation  shall  treat  alike  all  persons 
brought  under  subjection  to  it.  The  equal  pro- 
tection of  the  law  is  afforded  when  this  is  accom- 
plished. Such  has  been  the  ruling  of  this  court 
m  numerous  instances  where  that  clause  has 
been  invoked  against  legislation  supposed  to 
be  in  conflict  with  it.  Thus,  in  Barrier  v.  Con- 
noUy,  IIB  U.  S.  27  [28:923],  it  was  objected 
that  a  municipal  ordinance  of  San  Francisco, 
prohibiting  washing  and  ironing  in  public 
laundries,  within  certain  designated  limits  of 
the  city,  between  the  hours  of  ten  at  night  and 
six  in  the  morning,  was  in  conflict  with  that 
Amendment,  in  that  it  discriminated  between 
laborers  enga^^  in  the  laundry  business  and 
those  engaged  m  other  kinds  of  business, and  be- 
tween laborers  employed  within  the  designated 
limits  and  those  without  them.  But  the  court 
held  that  the  provision  was  merely  a  police 
regulation;  that  it  might  be  a  necessary  meas- 
ure of  protection  in  a  city  composed  larcely  of 
wooden  buildings  like  San  Frandsco,  that  oc- 
cupations in  which  fires  are  constantly  re- 
quired should  cease  during  certain  hours  at 
night,  and  of  the  necessity  of  auch  a  regula- 
tion that  municipal  body  was  the  exclusive 
judge;  that  the  same  authority  which  directs 
the  cessation  of  labor  must  necessarUv  pre- 
scribe the  limits  within  which  it  shall  be  en- 
forced, as  it  does  the  limits  within  which 
wooden  buildings  must  not  be  consUncted; 
and  that  restrictfons  of  this  kind,  though  nec- 
essarily special  In  character,  do  not  furnish 
ground  of  complaint  if  they  operate  alike  upon 
all  persons  or  property  under  tb«  same  circum- 
stances and  conditions.  "  Class  legislation," 
said  the  court,  "discriminating  against  some 
and  favoring  others,  is  prohibited;  but  legisla- 
tion which,  in  carrying  out  a  public  purpose, 
is  limited  in  its  application,  if  within  the 
sphere  of  its  operation  it  aft'erts  alike  all  per- 
sons similarly  situated,i9  not  within  the  Amend- 
ment." 

In  Soon  Hing  v.  Crowley,  118  U.  8.  708  [28: 
1145],  an  objection  was  taken  to  a  similar  or- 
dinance of  San  Francisco,  that  it  made  an 
unwarrantable  discrimination  against  persons 
engaged  in  the  laundry  business,  because  per- 
sons 10  other  kinds  of  business  were  not  required 
to  cease  from  labor  durinj^  the  same  hours  at 
night.  But,  the  court  said,  there  may  be  no 
risks  attending  the  business  of  others,  certainly 
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not  88  great  as  where  fires  are  constantly  re- 
quired; and  that  specific  regulations  for  ODe 
kind  of  bnsiness,  which  may  be  necessary  for  the 
protection  of  the  public,  can  uever  be  the  just 
ground  of  complaint  because  like  restrictions 
are  not  imposed  upon  business  of  a  different 
kind.  '*  The  discnminatione^  which  are  open 
to  objection,"  the  court  added,  "are  those  where 
persons  engaged  in  the  same  business  are  sub- 

[311  jected  to  different  restrictions,  or  are  held  en- 
titled to  different  privileges  under  the  same  con- 
ditions. It  is  only  tben  that  the  discrimina- 
tion can  be  said  to  impair  that  equal  right 
which  all  can  claim  in  the  enforcement  of  the 
law.- 

In  Missouri  Pacific  BaUtoay  Oompany  v. 
Humes,  115  U.  8.  512  [29:  468],  a  Statute  of 
Missouri  requiring  every  railroiad  corporation 
within  it  to  erect  and  maintain  fences  and  cat- 
tle guards  on  the  sides  of  its  roads,  where  the 
same  passed  through,  along,  or  adjoining  in- 
closed or  cultivated  fields,  or  uninclosed  lands, 
and,  if  it  did  not,  making  it  liable  in  double  the 
amount  of  damages  to  anunals,  caused  thereby, 
was  assailed  as  in  conflict  with  the  Fourteenth 
Amendment,  on  the  same  ^unds  ureed  in  the 
present  case;  namely,  that  it  deprived  the  de- 
fendant of  propei*ty  without  due  process  of 
law,  so  far  as  it  allowed  a  recovery  of  damages 
for  stock  killed  or  injured  in  excess  of  its  value, 
and  also  that  it  denied  to  the  defendant  the 
equal  protection  of  the  laws,  b^  imposing  upon 
it  a  liability  for  injuries  committed  which  was 
not  imposed  upon  other  persons.  But  the  court 
said  that  authority  for  requiring  railroads  to 
erect  fences  on  the  sides  of  their  roads,  so  as  to 
keep  horses,  cattle  and  other  animals  from 
going  upon  them,  was  found  in  the  ^neral 
police  power  of  the  State  to  provide  agamst  ac- 
cidents to  life  and  property  in  anv  business  or 
employment,  whether  under  the  cbar^  of  priv- 
ate persons  or  of  corporations;  that  m  few  in- 
stances could  that  power  be  more  wisely  or  be- 
neficently exercisea  than  in  compellinj^  ndlroad 
corporations  to  inclose  their  roads  with  fences 
having  gates  at  crossings  and  cattle  guards; 
that  they  are  absolutely  essential  to  dve  protec- 
tion against  accidents  in  thickl^p^  settled  portions 
of  the  country;  that  the  omission  to  erect  and 
maintain  them,  in  the  face  of  the  law,  would 
lustly  be  deemed  gross  negligence;  and  that  if 
injunes  to  property  are  committed,  something 
Ix^ond  compensatorjrdamages  might  be  awar£ 
ed  in  punishment  of  it  Referring  to  the  rule 
which  prevails,  of  allowing  juries  to  assess  ex- 
emplary or  punitive  damages  where  injuries 
have  resulted  from  neglect  of  duties,  the  court 
■aid:  "The  statutes  of  nearly  every  State  in 
the  Union  provide  for  the  increase  of  damages 

[32]  where  the  mjury  complained  of  results  from 
the  neglect  of  duties  imposed  for  the  better 
aecurity  of  life  and  property,  and  make  that 
increase  in  many  cases  double,  in  some  cases 
treble  and  even  quadruple  the  actual  dam- 
ages. And  experience  favors  this  legislation 
as  the  most  efficient  mode  of  preventing,  with 
the  least  inconvenience,  the  commission  of 
injuries.  The  decisions  of  the  highest  courts 
have  affirmed  the  validitv  of  such  legislation. 
The  injury  actually  recdived  is  often  so  small 
that  in  many  cases  no  effort  would  be  made  by 
the  sufferer  to  obtain  redress,  if  the  private 
interests  were  not  supported  by  the  imposition 
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of  punitive  damages."  And  as  to  the  objec- 
tion that  the  Statute  of  Missouri  denied  to  the 
defendant  the  equal  protection  of  the  laws,  the 
court  said  that  it  made  no  discrimination 
against  any  railroad  company  in  its  require- 
ment; that  each  company  was  subject  to  the 
same  liabilities,  and  from  eacfi  the  same  secur- 
ity was  exacted  by  the  erection  of  fences,  gates 
and  cattle  guards,  when  its  road  passed  through, 
along  or  adjoining  inclosed  or  cultivated  fields 
or  uninclosed  lands;  and  that  there  was  no 
evasion  of  the  rule  of  equality  where  all  com- 
panies are  subjected  to  the  same  duties  and  lia- 
bilities under  similar  circumstances. 

In  Missouri  Paeific  Baikoay  Company  v.  Mao- 
key,  127  (J.  S.  205  [82: 107],  a  Statute  of  Kan- 
sas, providing  that  "  Every  railroad  oompany 
doing  business  in  that  State  should  be  liable 
for  Si  damages  done  to  any  employ^  of  such 
company  in  consequence  of  any  negligence  of 
its  agents,  or  by  any  mismanagement  of  ita 
engineers  or  other  employes,  to  any  person 
sustaining  such  damage,"  was  assailed  on  the 
ground  that  it  was  in  conflict  with  the  Four- 
teenth Amendment  to  the  Constitution  in  that 
it  deprived  the  company  of  its  property  without 
due  process  of  law,  and  denied  to  it  the  equal 
protection  of  the  laws.  In  support  of  the  first 
position  the  company  referred  to  the  rule  of 
law  that  prevailed  previously  in  Kansas  and 
some  other  States,  exempting  from  liability  an 
employer  for  injuries  to^ employes,  caused  by 
the  incompetency  or  negligence  of  a  fellow 
servant,  and  contended  that  the  Law  of  Kansas, 
in  creating  on  the  part  of  the  railroad  company 
a  liability  in  such  cases  not  previously  existing, 
in  the  enforcement  of  which  tbeir  property 
might  be  taken,  authorized  the  taking  of  prop- 
erty without  due  process  of  law,  ana  imposed 
a  special  liability  upon  railway  companies  that 
was  not  imposoa  upon  other  persons,  and  thus 
denied  to  the  former  the  equal  protection  of 
the  laws.  But  the  court  answered  that  the  law 
in  question  applied  only  to  injuries  subsequent- 
ly committed,  and  that  It  would  not  be  con- 
tended that  the  Slate  could  not  preset  .be  the 
liabilities  under  which  corporations  created  by 
its  laws  should  conduct  their  business  in  the 
future,  where  no  limitation  was  placed  upon 
its  power  in  that  respect  by  their  diarters;  that 
whatever  hardship  or  injustice  there  might  be 
in  any  law  thus  applicable  to  the  future  must 
be  remedied  by  legislative  enactment;  that  the 
objection,  that  tne  railroad  company  was 
denied  the  equal  protection  of  the  laws,  rested 
upon  the  theory  that  legislation  special  in  its 
character  was  within  the  constitutional  inhibi- 
tion, but  that  so  far  from  such  being  the  fact  the 
greater  part  of  all  legislation  was  special, 
either  in  the  objects  sought  to  be  attained  by  it 
or  in  the  extent  of  its  application;  that  when 
such  legislation  applied  to  particular  bodies  or 
associations,  imposing  upon  them  additional 
liabilities,  it  was  not  open  to  the  objection  that 
it  denied  to  them  the  equal  protection  of  the 
laws,  if  all  persons  brought  under  its  influence 
were  treated  alike  under  the  same  conditions: 
that  the  hazardous  character  of  the  business  of 
operating  a  railway  called  for  special  legisla- 
tion with  respect  to  railroad  corporations,  hav- 
ing for  its  object  the  protection  of  their  em- 
ployes as  well  as  the  safety  of  the  public, 
which  was  not  required  by  the  business  of  other 
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oorporatloiui  not  subject  to  similar  dan^rs  to 
tbefir  emploY^B;  and  that  the  legislation  in 
question  mcft  a  particnlar  neoessity,  and  all 
railroad  corporations  without  distinction  were 
snblect  to  the  same  liabilities. 

from  these  adjudications  It  is  evident  that 
the  Fourteenth  Amendment  does  not  limit  the 
subjects  in  relation  to  which  the  police  power 
of  the  State  may  be  exercised  for  the  protec- 
tion of  its  citizens.  That  this  power  should  be 
applied  to  railroad  companies  is  reasonable  and 
just  The  tremendous  force  brought  into  ac- 
tion in  runninff  railway  cars  renders  it  abso- 
lutely essential  that  eyerr  precaution  should  be 
talren  against  accident  by  collision,  not  only 
with  other  trains,  but  with  animals.  A  col- 
lision witii  animals  may  be  attended  with  more 
serious  injury  than  their  destruction;  it  may 
derail  the  cars  and  cause  the  death  or  serious 
injury  of  passengers.  Where  these  companies 
have  the  right  to  fence  fai  their  tracks,  and 
thus  secure  the  roads  from  cattle  going  upon 
them,  it  would  seem  to  be  a  wise  precaution  on 
their  part  to  put  up  such  guards  against  acci- 
dents at  places  where  cattle  are  allowed  to 
roam  at  large.  The  Statute  of  lown.  in  fixing 
an  absolute  liability  upon  them  for  injuries  to 
cattle,  committed  in  the  operatioo  of  their  roads 
by  reason  of  the  want  of  such  guards,  would 
seem  to  treat  this  precaution  as  a  duty.  It  is 
true  that,  by  the  common  law,  the  owner  of 
land  was  not  compelled  to  inclose  it,  so  as  to 

Srevent  the  cattle  of  others  from  comtoff  upon 
;;  and  it  may  be  that,  in  the  absence  of  legis- 
lation on  the  subject,  a  railway  corporation  is 
not  required  to  fence  its  railway,  the  common 
law  as  to  indosinff  one's  land  having  been 
established  long  before  raUwavs  were  known. 
But  the  obligation  of  the  defendant  railway 
company  to  use  reasonable  means  to  keep  its 
track  dear,  so  as  to  insure  safety  in  the  move- 
ment of  its  trains,  is  plainly  implied  by  the 
Statute  of  Iowa,  which  also  indicates  that  the 
putting  up  of  fences  would  be  such  reasonable 
means  of  safety.  If,  therefore,  the  company 
omits  those  means,  Uie  omission  may  well  lie 
regarded  as  evidence  of  such  culpable  negli- 

giuce  as  to  justify  punitive  damages  where 
jury  is  committed;  and  if  punitive  damages 
in  such  cases  may  be  given,  the  Legislature 
may  prescribe  the  extent  to  which  juries  may 
go  in  awarding  them. 

The  Law  of  Iowa  under  consideration  is  less 
open  to  objection  than  that  of  Missouri,  whk^ 
was  sustained  in  the  case  dted  above.  There 
double  damages  could  be  claimed  by  the  owner 
whenever  his  cattle  had  strayed  upon  the  track 
of  the  railway  company  for  want  of  fences  on 
its  sides,  and  bad  been  killed  or  injured  by  the 
railway  trains.  Here  sudi  damages  can  be 
daimed  for  like  Injuries  to  cattle,  only  where 
the  company  has  recdved  notice  and  affidavit 
of  the  injury  comndtted,  thirty  days  before  the 
commencement  of  the  action,  and  has  persisted 
in  refusing  to  pay  for  the  value  of  the  property 
destroyed  or  the  damage  caused.  There  must 
be,  not  merely  negligence  of  the  company  in 
cot  providing  guards  against  accidents  of  the 
kind,  but  also  its  refuMl  to  respond  for  the 
actual  damage  suffered.    Without  the  addi- 
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tional  amount  allowed  there  would  be  few 
instances  of  prosecutions  of  railroad  compai^ 
where  the  ^raue  of  the  animals  killed  or  in- 
jured by  them  is  small,  as  in  tills  case;  the  cost 
of  the  proceeding  \7ould  only  augment  the  h 


of  the  iniured  jmty.  As  said  in  the  Missouri 
case  dtea:  "  The  inlury  actually  recdved  is 
often  so  small  that  in  many  cases  no  effort 
would  be  made  by  the  sufferer  to  obtain  re* 
dress,  if  Uie  private  interest  were  not  supported 
by  the  imposition  of  punitive  damages.*^ 

The  legislation  in  question  has  been  sus- 
tained in  numerous  instances  by  the  Supreme 
Oourt  of  Iowa.  In  WeUh  t.  Ohioago,  BurUnth 
ion  db  Quincy  Bairoad  Oompanj/,  58  Iowa,  588, 
which  was  an  action  to  recover  double  the 
value  of  a  horse  alleged  to  have  been  killed  by 
one  of  the  defendant  s  eneines  at  a  point  where 
it  had  the  right  to  fence  tne  road,  the  court  be- 
low instructed  the  Jury  that  it  was  the  duty 
of  the  company  to  fence  its  road  against  live 
stock  running  at  large,  at  all  points  where  sudi 
rieht  to  fence  existed;  and  it  was  objected  to 
this  instruction  that  no  such  duty  existed, 
upon  which  the  Supreme  Oourt  of  tiie  State,  to 
which  the  case  was  taken,  said:  '*  While  it  is 
true  the  statute  does  not  impose  an  abstract 
duty  or  obligation  upon  railroad  companies  to 
fence  tiieir  roads,  yet  as  to  live  stock  running 
at  large  a  failure  to  fence  fixes  an  absolute 
liability  for  injuries  occurring  in  the  operation 
of  the  road  by  reason  of  tne  want  of  such 
fence.  The  corporation  owes  a  duty  to  the 
owners  of  live  stock  running  at  large,  either  to 
fence  its  road  or  to  pay  for  injuries  resulting 
from  the  neglect  to  fence."  And  in  Bennett  v. 
Wabash,  8i,  Louie  db  Padflc  Baikoay  OompoMf, 
61  Iowa,  855,  the  same  court  said:  ''We 
think  the  only  proper  construction  of  the  stat- 
ute is  that.  In  order  to  escape  liability,  the 
company  must  not  only  fence,  but  keep  the 
road  sufficiently  fenced;  and  this  has  l)een 
more  than  once  ruled."  As  it  is  thus  the  duty 
of  the  railway  company  to  keep  its  track  free 
from  animals,  its  neglect  to  do  so  by  adopting 
the  most  reasonable  means  for  that  purpose, 
the  fencing  of  its  roadway  as  indicated  by  the 
Statute  of  Iowa,  justly  subjects  it,  as  already 
stated,  to  punitive  damages  where  injuries  are 
committea  by  reason  of  such  neglect.  The 
imposition  of  punitive  or  exempla^  damages 
in  such  cases  cannot  be  opposed  as  in  conmct 
with  the  prohibition  against  the  deprivation  of 
property  without  due  process  of  law.  It  is 
only  one  mode  of  imposiDg  a  p«udty  for  the 
violation  of  duty,  ana  its  propiieW  and  legal- 
ity have  been  recognized,  as  stated  in  Daft  t. 
Wooduforth,  64  U.  S.  18  How.  868, 871  [14:  IBI], 
by  repeated  judicial  decisions  for  more  than  a 
century.  Its  authorization  by  the  law  in  ques- 
tion to  the  extent  of  doubling  the  value  of  the 
property  destroyed  or  of  the  damage  caused, 
upon  refusal  of  the  railway  company,  for 
thirty  days  after  notice  of  the  injury  commit- 
ted, to  pay  the  actual  value  of  the  property 
or  actual  damage,  cannot  therefore  be  justly 
assailed  as  infnnging  upon  the  Fourteenth 
Amendment  of  the  Ck>nstitution  of  the  United 
States. 

Judgment  qfirmei, 

12D  U.  8. 
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,  cmr  OP  8HKBVEP0BT.  Fif.  in  Brr., 

S.  T.  COLE,  XT  AL.,  £zecuton  of  Bbrja- 
MDi  Jacobs.  Deceued,  bt  Ah. 

(Sea  B.  a  BepOrMTl  ad.  M-U.) 

Fideral  gualion—flate  eovrU^OmiUtation  t(f 
Lo<ititiana—<inieetdant  ertditon—vrit  ef  ar- 
ror—jw^Mietion  qfeireuit  amrU, 

to  raooTBT  a  tMlaooe  allec«d 


a.  OooMMutloiis  oinimte  proapecUTdr  onlr.iiii- 
ICM  on  tliMr  tMotbe  oootruy  loUotlODli  miuill«at 
bayund  mflinnnitln  queetloii.  

4.  TberelinotUiiKoii  tl>efBoeotaHlal«9»of  tlie 


'.  CoL&  8«-U 

dty  became  Indebted  to  petfttonen:  aud  tlut 
theaum  of  thirteen  UKmnod  four  hundred  and 
eereDty-ris  -ffn  dollen  was  paid  Uwreon  bj 
iwopertj  oirnera,ud  a  wanwil  for  tbree  tbou- 
saod  two  hundred  and  thli^-flte  -^  dollan 
unp^d  tax  wu  also  received  t^  petitlonen, 
leaving  the  Indebtednete  cdgfa^-one  Ihousond 


artasediu  . 
b7  petltionen  when  paid  by  or  eoUected  from 
steamboat*  at  Ibe  wharres  of  ShTeveport,  untQ 
the  entire  amount  of  micb  InddMedoess  under 


said  contract  was  fully  paid, "and  bad  collected 
and  tnld  over  sodi  wharfage  does  up  to  De- 
cember 90,  1818,  to  the  amount  of  tbir^-four 


iliat  It  ihouU  beappllad  u>  anteoedenl 


Donit,  or  br  mnondtrtMn  alCite  oourt,  It  la  tlie 
du^of  HwolioiilteoiiTt  to  dtamlaor  remaml  tlie 
«uae  whenever  tt  appeare  that  tba  luit  <iae*  not 
roalljand  nibctantlallr  Involve  a  dlapute  or  oon- 
trovern  pvoiMriy  wHiiId  Its  JinledliAlon  or  that 
tbo  partlM  io  the  ault  have  been  Impioperlr  or  ool' 
ludval;  mads  or  Joined,  either  u  plalotub  or  de- 

' — -■ — ,1^  torUie  pnr— ~"  "•  ~" — -  — • 

irremoraMe. 


Arr^ta  Vm.  4,  i 


Lioa.] 

Dtdded 


Jan.  7,  1889. 


P\  SRROR  to  tbs  Clrcoit  Court  of  the  United 
Blatea  for  the  Wtatern  Diatilct  of  Looisiana, 
40  review  a  Judgment  for  an  amount  of  wharf- 
age dues  which  should  bavs  been  collected  by 
the  defendant  aud  paid  over  to  plalntlgs.    B»- 


|3T1      Btatement  by  Jfr,  Ohi^JiuHee  Fnllor. 

jscobt  and  Smith  fltea  their  petltloo  In  tiie 

Orcnit  Conrtof  tbe  Unlied  States  for  the  West- 

■n  IMstrlct  of  Lou IsisDS,  descrfbins  themselves 


. ibinstbei 

as  "  Tcddents  of  Shreveport,  LoulsMna,' 
11th  day  of  February,  1883,  agaiust  the  City  of 
Shreveport,  "a  municipal  corporathm,  ettab^ 
lisbed  by  the  State  of  Louisiana,  situated  In 
the  I^ridiof  Caddo,  in  said  Stale  of  Louisiana, 
and  within  said  Weelem  District,*  alleging  It 
to  be  "  Justly  indebted  to  petitioner  in  the  sum 
of  forty-seven  ttaousasd  four  hundred  and 
dxty-eix  -f^  dollara,  with  five  per  cent  per 
annum  Interest  from  Nov.  IS,  1B71,  as  shown 
by  Itemized  statement  hereto  annexed  ss  pert 
bereof, "  upon  a  written  contract  annexed 
and  made  part  of  tbe 'petition,  for  the  mao- 
adamizfng  of  Commerce  Street  in  aaid  dty, 
wherebv  the  city  agreed  to  pay  Ave  -fA  dollars 
for  each  square  yard  of  mscadamizing,  and 
sixly-flve  cent!  per  cubic  yard  for  STiidto& 
wbKh  amounted,  upon  com^etlon  of  the  work 


four  hundred  and  elgbty-alx  -fX  dollars.  That 
by  tbe  terms  of  tbe  conimct  the  dty  oblieated 
Itself  "  to  pay  the  amount  of  its  Indebtedness 


then  proceeded  as  tc 

Petltionen  allege  that  ibce  the  90th  day 
of  December,  A.  D.  1878,  stesroboals  have  sr-  [S8] 
rived  at  the  Port  of  Shrareport  from  time  to 
time  up  to  pnsent  dale,  lancled  at  the  wbarvei 
of  said  dty,  and  became  thereby  Indebted  for 
wharfage  does,  coUecdble  from  such  steam- 
boats,  tbait  master*  and  owners,  amounting  In 


the  aggregateloa  luve  sum,  say  twelve  Utousand 
dollars,  wUch  shotud  have  been  collected  and 
paid  aua  to  petltionen  >y  said  d^;  but  your 
petidonen  aver  that  since  the  80th  December, 
A.  D.  1878,  said  dty  has  failed,  n^lected,  and 
refused  to  collect  any  wharnge  dues  from 
steamboats  landing  n  its  wbuves  and  baa 
failed  to  pay  petltionen  the  amount  due  them 
under  said  oontzaot  or  any  part  thereof. 

"That  on  tbe  ISth  February,  A.  D.  187*. 
and  on  sundry  days  before  and  unce  said  date, 
petitioners  made  amicable  demand  on  said  dty 


to  comply  with  its  obUgatlona  under  said  eon- 

.,       .  iy^i^L^ 

Patltiimen  allege  not  In  cotwequence  of 


tract  by  collecting  and  payiug  over  to  petl- 

"-naaidwharfaxedues,  which  said  dr '' 

by  sold  dty  utterly  disr^arded. 


tbe  neglect  and  relSsal  of  aaid  dty  to  collect 
and  pay  over  to  llicsn  sold  wharhge,  aod  by  tia 
default  In  complying  with  Ibe  terms  of  the  said 
contract,  the  entire  balance  due  thereunder, 
vis.:  ssld  sum  of  fortv-esven  thousand  four 
hundred  and  slx^-elx  -M,  doUan,  with  intereet, 
as  herelnb^ore  claimed,  became  doe  by  and 
exigible  from  said  dty. 

"  Petitioners  allege  amicable  demand  In  vain. 

"  They  allwe  further  that  tbe  law  of  the 
Stole  of  LoutsTana,  so  far  assame  had  any  bear- 
taig  on  or  relation  to  tbe  ssld  contract  between 
them  and  said  city  and  to  the  rights  and  obll- 


.  _._     _.       .  iplte   __ 

and  pdj^ners  uiat,  in  event  of  failure  on  part 
ofdtber  of  tbe  contracting  pertiee  to  comply 
with  tbe  terms  of  said  contract,  tbe  obligations 
resulting  from  and  under  said  contract  might 
be  Judldally  eaforced.and  that  under  provisions 
of  the  I«w  of  Louisiana  exislng  at  date  of  said 
contract  petltl<mers  had  adequate  remedies  for 
tbe  enforcement  of  their  rights  thereunder. 

"But  petiiionen  allege  that  article  908  of 
the  Constitution  of  Uie  Stale  of  LouUana,       (3Q] 
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adopted  July  88,  A.  D.  1879,  and  ratified  by 
tlie  people  oi  said  State  on  the  first  Tuesday  of 
the  month  of  December.A.  D.1879,  has  impaired 
the  obligation  of  said  contract  by  depriving  your 
petitioners  of  all  remedies  for  the  enforcement 
of  same,  in  itilB,  tIs.:  by  limiting  municipal 
taxation  throughout  said  State  for  all  purposes 
whatever  to  ten  mills  on  the  dollar  oi  vidua- 
tion. 

"PetftionerB  represent  that  the  assessed 
value  of  lUl  proper^  subject  to  tax  by  said  city 
is  one  million  eight  hundred  and  nf^-three 
tiiousand  eight  hundred  and  twenty  dollars; 
that  the  tax  thereon,  at  the  rate  of  teil  mills  on 
the  dollar,  amounts  to  the  sum  of  eighteen 
thousand  five  hundred  and  thirty-eight  and  ^ 
dollars;  that  the  amount  which  the  city  is  au- 
thorized to  levy  for  license  tax  on  trades,  pro- 
fessions, and  occupations  does  not  exceed  for 
any  one  year  the  sum  of  seventy-five  hundred 
dollars. 

"  That  said  city  has  no  property  which  can 
be  seized  under  execution,  and  no  revenues 
except  such  as  are  derived  from  taxation;  that 
the  entire  revenues  of  said  city  for  any  one  year 
do  not  exceed  the  sum  of  thirty-one  thousand 
dollars,  an  amount  not  more  than  sufficient 
for  its  alimony,  and  which  must  be  appro- 
priated for  that  purpose,  and  in  consequence 
of  said  constitutional  limitation,  if  same  be 
yalid  and  operative,  no  means  eidst  under  the 
Law  of  LomsiadL  by  which  said  city  can  raise 
funds  wherewith  to  pay,  or  be  compelled  to 
pay,  its  just  debts. 

^*  Petitioners  allege  that  article  208,  so  far  as 
the  same  limits  municipal  taxation,  is  as  to 
them  null  and  void,  because  it  violates  the 
tenth  section  of  the  first  ardcle  of  the  Consti- 
tution of  the  United  States,  which  prohibitB 
the  State  of  Louisiana  (with  all.  other  Stated 
from  passing  any  law  impairing  the  obligation 
of  contracts. 

"  That  they  are  entitled  to  have  said  article 
208  of  the  Ck>n8titution  of  the  State  of  Louisiana 
declared  null  and  void,  so  that  th^  may  have 
some  remedy  by  means  of  which  to  compel  said 
dty  to  pay  its  indebtedness  to  them;  tnat  the 
case  herein  presented  arises  under  the  Consti- 
tution of  the  United  States,  and  that  your  hon- 
orable court  has  Jurisdiction  thereof. 

**  The  premises  considered,  petitioners  pray 
that  the  City  of  Shreveport  be  cited  to  answer 
hereto;  that  after  all  le^  notices  and  delays, 
they  have  judgment  against  said  city,  declarmg 
said  article  206  of  the  Constitution  of  the  State 
of  Louisiana  violative  of  the  Constitution  of 
the  United  States,  null  and  void,  and  con- 
demninff  said  dty  to  pay  to  petitioners  said 
sum  of  forty-seven  thousand  four  hundred  and 
sixty-six  ^^  dollars,  with  legal  interest  from 
November  19,  A.  D.  1879,  and  aU  costs.  They 
pray  for  all  orders  and  decrees  necessary,  and 
for  general  relief  in  the  premises." 

To  this  petition  the  City  of  Shreveport  filed 
on  May  2, 1883,  its  exceptions  and  plea  to  the 
Jurisdiction,  stating  ''  that  there  is  no  law,  or- 
dinance or  constitutional  provision  in  Louisiana 
which  would  impair  the  obligation  of  the  al- 
leged contract  between  the  plaintiffs  and  de- 
fendant, and  no  probability  of  the  courts  of  the 
State  thiowing  any  obstades  in  the  way  of  the 
execution  of  a  Judgment  in  their  favor  if  one 
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should  be  obtained.  On  the  contrary,  all  the 
state  courts,  from  the  highest  to  the  lowest,  in 
numerous  decisions  have  held  that  the  consti- 
tutional limitation  of  munidpal  taxation  does 
not  apply  to  contracts  entered  into  prior  to  the 
adoption  of  the  Constitution  of  1879,  which 
this  is  admitted  to  be,"  which  were  overruled 
February  26, 1883;  and  on  March  1, 1888,  the 
dty  filed  its  answer  upon  the  merits. 

Trial  bdng  had,  the  court  charged  the  Juiy* 
among  other  things: 

"That  if  the  Jury  find  from  the  evidence 
the  income  of  the  City  of  Shreveport,  which 
is  coUected  under  provision,  art.  208,. is  insuffi- 
dent  to  pay  more  than  the  amount  necessary 
for  alimony,  and  that  the  operation  of  art.  208 
will  prevent  city  from  collecting  taxes  sutfi- 
dent  to  pay  its  debts,  then  as  to  any  debt 
contracted  prior  to  the  adoption  of  State  Con- 
stitution of  1879.  said  art.  208  violates  the  Con- 
stitution of  the  United  States,  and  is  null  and 
void." 

Verdict  was  returned  March  18  In  these 
words: 

"  We,  the  Jury,  find  the  following  Judgment, 
to  wit:  That  the  plaintiflfs  in  this  case  have 
judgment  against  me  defendant  in  the  sum  of 

f  18,12(19. 80,  that  being  the  amount  of  wharfage 
ue  the  City  of  Shreveport,  as  proven  on  the 
trial  to  this  date,  reserving  all  the  rights  to  the 
plaintifEs  for  the  balance  daimed  by  them." 

Whereupon,  this  Judgment  was  rendered: 

"  In  this  case,  by  reason  of  the  law  and  evi- 
dence, and  the  verdict  of  the  jury  being  in 
favor  of  the  plaintiffs,  BenJ.  Jacobs  and  Joseph 
R  Smith,  it  IS  ordered,  adjudged  and  decr^ 
that  the  plaintiffs  do  have  and  recover  of  the 
defendant,  the  City  of  Shreveport,  the  f  uU  sum 
of  thirteen  thousand  two  himdred  and  forty- 
nine  and  ^  dollars,  with  5  per  cent  per  an- 
num interest  thereon  from  tne  17th  day  of 
February,  1882,  and  all  costs  of  suit,  said 
amount  beinff  wharfage  dues  whidi  diould 
have  been  collected  by  the  defendant  and  paid 
over  to  plaintiffs  op  to  March  18, 1888.  It  ia 
further  ordered,  adjudged,  and  decreed  that 
said  amount  of  $18,249.80  when  paid  is  to  be  a 
credit  on  the  amount  due  by  defendant  to  the 
plaintiffs  as  claimed  in  their  petition;  and  it  is 
further  ordered  and  decreed  that  the  rights  of 
plaintiffs  for  the  balance  due  them  as  claimed 
are  reserved  to  them." 

From  whidi  Judgment  the  City  of  Shreve- 
port prosecuted  the  vnrit  of  error  herein. 

Mr,  CbarlMi  W.  Homor,  for  plaintiff  ta 
error: 

No  party  can  bring  an  action  at  law  or  in 
equity  before  his  right  to  do  so  accruea. 

Bemard$  Townaktp  v.  StMim,  109  U.  6.  86$ 
(27.-960)  and  cases  dted;  MeDanald  v.  8malkg. 
26  U.  a  1  Pet.  820  (7:287);  LUOe  York  CMd^ 
waiking  Oo.  r.  Ke$§$,  96  U.  S.  199  (24:666); 
UtOe  V.  Qilet,  118  U.  &  604  (80:272). 

The  constitutional  (state)  limitation  of  mun- 
idpal taxation  does  not  apply  to  contracts  e&- 
teied  into  prior  to  the  adoption  of  tlie  Consti- 
tution of  1879. 

8taU,  Fol$om,y.  iT.0. 82  La.  Ann.  709, 109  U. 
S.  285  (27.-986);  State,  N.  0.  Gadight  Oo..  v.  IT. 
0.  82  La.  Ann.  268, 108  U.  8.  568  (27:828). 
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A  doubtful  or  obscure  declaratioii  is  not  to  be 
imputed. 

Ha^  V.  HoUyBwingB,  114  U.  8. 120  (29:81> 
quoting  BtaU  y.  BtoU,  84  U.  8.  17  WalL  486 
(21:655);  Civil  BighU  Cotes,  109  U.  8. 12-45  (27: 
88^-851). 

Motives  are  substantial  and  actual  under  this 
Act  of  1875. 

ln$.  Co.  T.  Broughton,10liXJ,  8. 120(27:880); 
Quinqf  t.  Steel,  120  U.  8.  247  (80:626);  Farm- 
inaUm  v.  PilWmry,  114  U.  8.  188  (29:114). 

If  sometiUe,  right,  privilege  or  immunity,  on 
which  the  recoveij  oepends,  wiU  be  .defeated 
by  one  construction  of  the  Constitution  or  a 
law  of  the  United  States,  or  sustained  by  the 
opposite  construction,  the  case  will  be  one 
amine  under  the  (Ilonstitution  or  Laws  of  the 
Unitea  States  within  the  meaning  of  the  Act 
of  1875,  otherwise  not. 

Stann  v.  K.  7. 115  U.  8. 257  (29:890):  Hartell 
T.  IXlghman,  99  U.  8.  547  (25:857);  Chicago  d 
A,  R  Co.  V.  Wigffine  Ferry  Co,  108  U.  8.  18 
(27.-686);  CTiew  Ueong  y.  U.  S,  112  U.  8.  586  (28: 

The  reported  cases  where  the  oue8tion,"Has 
the  fedend  circuit  court  the  right  to  enjoin  a 
State  from  violating  the  contract  clause  of  the 
Gonstitutonf'  has  iMen  decided  ateiN.  0.  Water 
Works  Co,  T.  Biftm,  115  U.  a  674  (29:525);  8t, 
Tammany  Water  Works  Co,  v.  Jf.  0,  Water 
Works  Co.  120  U.  8.  66  (80:564);  JV:  0.  y.  HimS' 
tan,  119  U.  8.  265  (80:411). 

State  governments  should  have  their  Consti- 
tutions and  laws  interpreted  by  their  own  judi- 
cial tribunals. 
^  VenabU  y.  Eiehards,  105  U.  8.  686  (26:1196). 

Where  verdict  of  jury  allows  no  interest,  the 
court  can  allow  none. 

Cochrane  v.  Mur^y,  4  La.  Ann.  6;  Bedford 
y.  Jaeobs,  5  Mart  a.  8.  448;  Commandeur  v. 
BusseU,  Id.  461;  Dale  v.  Downs,  7  Mart.  N.  8. 
825;  Chain  v.  KOso,  Id.  268. 

No  interest  was  due  till  the  account  was 
liquidated. 

BetfflOd  V.  Irm  Co.  110  U.  8. 174  (28:109). 

Messrs.  T.  Alexander  and  N«  C.  Blajieh* 
»rd»  for  defendants  in  error: 

The  remedy  subsisting  in  a  State  when  and 
where  the  contract  is  made,  and  is  to  be  per- 
formed, is  a  part  of  its  obligation;  and  any  sub- 
sequent law  of  the  State,  which  so  affects  that 
remedy  as  substantially  to  impair  and  lessen 
the  yalue  of  the  contract,  is  forbidden  by  the 
Constitution  of  the  United  States,  and  therefore 
Toid. 

Edwards  y.  Kea/ney,  96  U.  8.  595  (24:798); 
Van  Hoffman  r.  Quiney,  71  U.  8.  4  WalL  585 
(18:403). 

The  remedy  enters  into  and  forms  a  mate- 
rial part  of  the  obUgatlon  of  a  contract,  and  a 
statute,  or  provision  of  a  State  Constitution, 
which  impairs  the  remedy,  or  lessens  its  effi- 
ciency, is  prohibited  by  the  Constitution  of  the 
United  States. 

Walker  v.  Whitehead,  88  U.  8.  16  Wall.  814 
(21:357);  La.  v.  N.  0. 102  U.  8.  208  (26:132); 
La.,  Nelson,  r.  St.  Martin's  Parish,  111  U.  8. 
716  (28:574). 

Mr.  Chitf  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

Unless  this  suit  was  one  ''arisine  under  the 
Coostitntion  or  Laws  of  the  United  States/'  the 
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circuit  court  had  no  jurisdiction;  and  if  it  did 
not  really  and  substantially  involve  a  dispute 
or  controversy  as  to  the  ^ect  or  const ructioa 
of  the  Constitution  or  some  law,  upon  the  de- 
termination of  which  the  recovery  depended^ 
then  it  was  not  a  suit  so  arising.  Starin  v. 
Nets  York,  115  U.  8.  248,  257  [29:  388.  390J; 
LitOe  York  Gold  Washing  ds  Water  Oo.y.  Keyes, 
96  U.  8.  199  [24: 656]. 

The  case  at  bar  was  in  effect  an  action  at 
law  to  recover  a  balance  alleged  to  be  due  the 
petitioners  or  plaintiffs  upon  a  contract  with 
the  defendant,  and  the  maintenance  of  the 
cause  of  action  involved  no  federal  question 
whatever,  nor  is  any  such  indicated  in  the 
judgment  rendered.  &ut  the  jurisdiction  seems 
to  have  been  rested  upon  ttie  averments  in 
plamtiff's  petition,  that  under  article  209  of  the 
State  Constitution  of  1879,  providing  that  ''No 
parish  or  municipal  tax  for  all  purposes  what- 
soever shall  exceed  ten  mills  on  the  dollar  of 
valuation,"  the  City  of  Shreveport,  being  so 
situated  as  to  need  all  the  revenue  from  such  a 
tax,  cannot  raise  funds  to  pay  ite  just  debts; 
that,  therefore,  plaintiffs  are  deprived  by  that 
article,  "if  same  be  valid  and  operative,"  of 
the  remedy  of  enforcinjj  payment  by  the  levy 
of  taxes,  although  their  contract  was  entered 
into  in  1871;  and  that  so  said  article  impairs 
the  oblivion  of  such  contract.  This  conten- 
tion, however,  required  the  circuit  court  to- 
assume  that  the  Courts  of  Louisiana  would  hold 
that  the  city  could  lawfully  avail  itself  of  tbe 
constitutional  limitation  in  question  as  a  de- 
fense to  the  collection  by  taxatio;i  of  the  means 
to  liquidate  the  indebtedness,  notwithstanding 
that  would  be  to  apply  it  retrospectively,  to 
the  destruction  of  an  essential  remedy  existing 
when  the  contract  was  entared  into;  whereas, 
the  presumption  in  all  cases  is  that  the  Courts 
of  the  States  will  do  what  the  Constitution  and 
Laws  of  the  United  States  require.  Chicago  A 
A.R  Go.v.  Wiggins  Ferry  Co.  108  U.  8.  18 
[27: 6361;  Neal  v.  Del.  103  U.  S.  370,  889  [26: 
667,  571J.  And  we  find  In  accordance  with 
that  presumption  that  tbe  Supreme  Court  of 
Louimua  holds,  and  had  held  prior  to  the  com- 
mencement of  this  suit<  that  article  209  "must 
have  a  rigid  enforcement  witb  regard  to  all 
creditors  whose  righta  are  not  protected  by  tbe 
Constitution  of  the  United  States,  and  with 
regard  to  all  future  operations  of  tbe  city  gov- 
ernment of  every  kind  whatever.  But  it  is  per- 
fectly clear  that  the  rights  of  antecedent  con- 
tract creditors  are  protected  by  the  Constitu- 
tion of  the  United  States,  and  they  are  entitled 
to  hare  them  enforced  'in  all  respecU  as  if  this 
provision  of  the  Constitution  'nad  not  been 
mssed.'  Van  Hoffman  y.  (^uiney,  71  U.  8.  4 
WaU.  535  [18: 408J.  The  fact  that  the  Act  of 
the  State  is  a  constitutional  provision  instead  of 
a  mere  legislative  Act  does  not  affect  the  case. 
Mississippi  db  M.  R.  Co.  v.  McClure,  77  U.  8. 
10  WalL  515  [19:  998].  It  is  apparent,  there- 
fore, that  whatever  percentage  of  taxation  may 
be  required  to  meet  the  maturing  obligations  in 
interest  or  principal  of  antecedent  contract 
creditors  must,  in  any  and  all  evente,  be  levied.'* 
Moore  v.  N.  0.  82  La.  Ann.  747. 

Constitutions  es  well  as  statutes  are  construed 
to  operate  prospectively  only,  unless,  on  tha 
face  of  the  instrument  or  enactment,  the  con- 
trary intention  is  manifest  beyond  reasonable 
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question.  There  is  notblDg  od  the  face  of 
article  209  evidencing  an  intention  that  it  should 
be  applied  to  ante^ent  contracts,  and  the 
highest  tribunal  of  the  State  has  declared  that 
it  cannot  be  so  applied.  „ 

It  is  impossible,  under  these  circumstances, 
to  sustain  the  jurisdiction  of  the  circuit  court 
upon  the  ground,  not  that  the  city  had  been, 
but  that  it  might  perhaps  be,  allowed  to  inter- 
pose to  defeat  the  enforcement,  by  the  appro- 
priate means,  of  payment  of  an  alleged  indebt- 
^ness,  a  constitutional  proTision  inapplicable 
by  the  ordinary  rules  of  law,  and  so  determined 
to  be  by  the  deliberate  decision  of  the  state 
fluoreme  court. 

Kor  can  it  be  held  that  a  dispute  or  oontro- 
Tersy  as  to  the  effect  of  the  Ck>nstitution  of  the 
United  States  upon  article  209  of  the  Constitu- 
tion of  the  State  was  inyolved  in  determining 
in  this  action  whether  the  defendant  was  in* 
<iebted  to  the  plaintiffs,  and  if  so,  in  what 
amount 

The  prayer  of  the  petition  was  that  judgment 
might  be  rendered  for  (he  amount  claimed,  and 
also  that  article  209  miffht  be  declared  null  and 
void;  and  some  conmderations  supposed  to 
bear  upon  the  latter  subject  were  addressed  to 
the  jury  by  the  learned  judge  who  presided 
iipon  the  trial,  to  which  the  yerdict  made  no 
response  in  terms;  but  it  does  not  appear  that 
an  order  for  the  assessment  of  taxes  to  pay  the 
amount  awarded  or  for  any  supplementary  pro- 
ceedings of  like  nature,  to  the  entry  of  which 
said  article  might  in  any  yiew  be  claimed  to  be 
an  obstructioii,  was  authorized  by  statute  to  be 
made  part  of  the  judgment  in  such  a  case  as 
this.  And  the  juae:ment  was  simply  for  the 
recovery  of  so  much  money,  to  be  thereafter 
collected  as  provided  by  law. 

When,  in  the  instance  of  a  judgment  ren- 
dered on  contract  in  a  state  court,  remedies  for 
its  collection  ezistinf:  at  the  time  of  the  making 
of  the  contract,  are  taken  away,  in  substance, 
b^  State  Constitution  or  statute,  and  the  dep- 
rivation enforced  by  the  final  judgment  of  the 
state  courts,  a  writ  of  error  under  section  709 
of  the  Revised  Statutes  enables  this  court  to 
▼indicate  the  supremacy  of  the  Constitution 
and  Laws  of  the  United  States  and  administer 
the  proper  remedy;  but  had  thte  record  in  its 
present  shape  come  before  us  in  that  way  even, 
we  should  have  had  no  idtemative  save  to  dis- 
miss the  writ. 

In  cases  originally  brought  in  the  circuit 
court,  or  by  a  removal  from  a  state  court,  it  is 
made  the  duty  of  the  circuit  court  to  dismiss  or 
remand  the  same  whenever  it  appears  that  the 
suit  does  not  really  and  substantially  involve  a 
dispute  or  controversy  properly  within  its 
lunsdiction,  or  that  the  parties  to  the  suit  have 
oeen  improperly  or  oollusively  made  or  joined, 
either  as  plaintiffs  or  defendants,  for  the  pur- 
pose of  creating  a  case  cognizable  or  remov- 
able. 

As  remarked  in  Bernards  TowiUMp  y.  8tdh 
ifins,  109  U.  8.  863  [27: 960],  it  has  been  the 
constant  effort  of  Congress  and  of  this  court  to 

grevent  the  discrimination  in  respect  to  suits 
etween  citizens  of  the  same  State  and  suits 
l>etween  citizens  of  different  States,  established 
by  the  Constitution  and  Laws  of  the  United 
States,  ''from  being  evaded  by  bringing  into 
federal  courts  controversies  between  citizens  of 


the  same  State.**    We  regard  this  foit  at  an 
evasion  of  that  character. 

The  Judgment  qf  the  Cireuii  Oouri  i$  rewned 
and  the  eaude  remanded,  with  direetiom  to  die- 
mis8  the  petition. 


ANDREW  CURRIB,  Mayor,  wt  al.,  Trua- 
teesof  the  Cmr  of  Shbbvbpobt,  La.. PM. 
in  Err.,  '    ' 

X7NITED  STATES,  «8  reL  Jacobs  aud 

Smith. 

(See  &  a  £eporter*B  ed.  4iJ 

Mandamue. 

A  petitioQ  for  a  writ  oiF  tnamiafniw  oommandhiff 
the  levF  of  a  tax  for  the  pcmneDtof  a  Judgment, 
must  be  dJamisBed  where  the  Judgment  itself  has 
been  reversed. 

rao.  107.] 
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1 N  ERROR  to  the  Circuit  Court  of  the  United 
iStates  for  the  Western  District  of  Louisiana, 
to  review  a  judgment  for  a  peremptory  writ 
of  mandamus.    Mevereed. 

The  facts  are  stated  in  the  (q>inion. 

Mr.  Charles  W.  Homor,  for  plaintiffs  in 
error: 

The  nature  of  this  motion  is  simply  dHatoiy. 

Beeeher^e  Caee,  8  Coke  68  (a) ;  JMmet  t.  Grand 
Junction  Oanal  Co.  8  H.  L.  Cas.  795. 

The  statute  nowhere  authorizes  the  dtyto 
guaranty  and  warrant  payment  of  contractors. 

State  BcMkr.  OrUanelfdv.  Go,  9  Ia.  Ann. 
294;  Bank  of  Columbia  y.  Okd^,  17  U.  S.  4 
Wheat  244  (4:  569). 

Mesars,  T.  Alexander  and  N.  C.  Blaiieh- 
arcU  for  defendanto  in  error: 

Instead  of  issuing  an  alternative  writ  of  man- 
damus, it  is  equally  proper  for  the  court  to 
grant  a  rule  to  show  cause. 

Hieh,  Eztr.  L^l  Rem.  g  508. 

This  is  frequently  done  in  the  United  States 
Courts. 

Enox  Go.  y.  Aepinwall,  65  U.  8.  24  How. 
876  (16: 785);  U.  8.  v.  If.  0.  98  U.  8.  881  (26: 
225). 

It  is  also  proper  under  the  practice  of  the 
Louisiana  Courts. 

Satagev,  Holmee,  15 La.  Ann.  884;  Morrier. 
WombU,  80  La.  Ann.  1812. 

In  a  mandamus  proceeding  to  enforce  collec- 
tion of  a  Judgment  against  a  municiiMl  corpora- 
tion, the  judgment  itself  cannot  be  impeached 
coUateraUy.  The  respondenta  are  concluded 
by  the  Judgment  at  law. 

Bock  lUand  Co,  y.  U,  8.  71  U.  a  4  Wall.  485 
(18:419);  Davenport  v.  U.  8.,  Lord,  76  U.  a  9 
Wall.  409  (19: 704);  U.  8.  y.  N.  0.  eupra;  La., 
NeUon,  v.  8t.  Martin'e  Parish  FMseJurw,  111 
U.  S.  716  (28:  574);  High,  Extr.  Legal  K^ 
§896. 

When  at  the  time  a  debt  was  contracted 
there  existed  no  limitation  on  the  rate  of  tax- 
ation by  a  municipal  corporation,  any  subse- 
quent legislative  repeal  or  modification  of  the 
taxing  power,  so  as  to  deprive  the  holder  of  the 
contract  of  all  adequate  and  eflScadoos  rem- 
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edy,  is  within  the  inhibitloo  of  the  Constitu* 

Van  Hoffman  ▼.  QUiney.  71  U.  8.  4  Wall. 
585  (18:  m)\  WcUffy.  N,  0.  108  U.  8.  858  (26: 
895);  Balls  Co.  (X  v.  U.  8.  105  0.  8.  788  (26: 
122(^ 

As  long  as  a  city  exists,  all  state  laws,  whether 
in  the  form  of  a  statute  or  constitutional  pro- 
Tision  which  withdraws  or  restricts  her  taxing 
powers  so  as  to  impair  the  obligations  of  their 
oontracts,  are  ahsolutelj  Toid. 

See  aboTe  authorities. 

Mr.  Chitf  Justice  Faller  delivered  the  opin- 
ion of  the  court: 

Id  this  case  a  peremptory  writ  of  mandamus 
was  awarded,  commanding  the  levy  of  a  special 
tax  for  the  payment  of  the  iudgment  rendered 
in  favor  of  Jacobs  &  Smith,  and  against  the 
CiW  of  Shreveport,  Just  reversed  in  the  pre- 
ceainff  case.  No.  106  {ante,  589],  for  want  of 
lurisdictioD.  The  judgment  must,  therefore, 
oe  reversed,  and  Uie  cause  remanded  with  di- 
rections to  dismiss  the  petition. 

8o  ordered. 


(1]      OYKUS  H.  Mccormick  bt  al.,  bxts.  of 

CmuB  H.  MoCoBMiOK,  Deceased,  bt  au 

PETER     WHITMER^  Admr.,    of    HueH 
Qrahah, 


(Bee  8.a  Beporter^  ed.  1— 19J 

IHUent  for  karwiters — eharaeteristies  cf-^n- 
fringement — limUaiion  of  daim — firii  and 
seeond  eUtims—^onttruetionofihe  term  "roek- 
ing." 

In  a  suit  for  an  InfirlDcement  of  letters  patent, 
19o.  74,8|^  ffranted  to  Alvaro  B.  Oraham,  iTebni- 
mxj  11,  ISOd,  tor  an  imiNroveiDent  in  harve8terB,held: 

let.  The  capod^  of  the  finger  beam  to  rise  and 
fall  freely  at  either  end,  spoken  of  in  the  speoifl- 
oation  of  plaintiirs  patent,  was  not  a  new  thing 
with  him,  out  had  been  used  for  many  yean  in 
mowing  and  reaping  machines. 

2d.  If  was  also  old  to  have  a  lever  connected  by 
a  loose  connection  by  which  the  driver  ooold  tip 
up  the  front  edge  of  the  finger  bar  arbitrarily 
and  secure  it  so  that  it  could  not  fall  below  the 
Incilnation  at  which  he  had  set  it,  although  it  was 
left  free  to  tip  up  further  automatically. 

Sd.  As  the  finffer  beam  In  defendants*^  machine 
does  not  have  toe  motion  which  results  from  the 
•combination  of  the  elements  specified  in  the  first 
claim  of  the  plaintiff *s  patent  and  does  not  rock 
forward  and  backward  in  the  sense  of  that  claim 
•or  in  the  sense  described  in  plaintlfTs  specification, 
It  docs  not  Infringe  such  first  claim.  Nor  does  it 
contain  the  swivel  joint,  M,  described  in  the  first 
claim,  located  and  operating  as  in  the  plaintiff's 
'  oaten  t« 

4th.  The  first  daim  of  that  patent  must,  in 
Tiew  of  the  state  of  the  art,  and  of  the  special 
Umltation^put  upon  it,  on  the  requirement  of  the 
Patent  Office,  be  limited  to  the  special  construc- 
tion and  arrangement  set  forth  in  that  claim. 

Gth.  The  second  claim  of  the  patent  contains, 
combined,  all  the  elements  set  forth  in  the  firsi 
daim  with  the  addition  of  the  rigid  arm  1,  which 
is  made  to  rook  backward  and  rorward  by  posi- 
tive action  in  either  direction ;  while  in  defend- 
ants* maolilne,  there  is  no  such  rigid  arm,  but  on- 
ly a  connection  by  which  the  front  of  the  finger 
beam  can  be  lifted  while  it  fails  by  its  own  weight 
when  released,  instead  of  being  positively  forced 
down  as  fn  the  plaintUTB  patent.  This  species  of 
lifting  device  was  old. 

6th.  In  defendants*  patent,  the  second,  fifth 
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and  seventh  daSms,  in  speaking  of  the  shoe  as 
rocking,  can  only  refer  to  its  swinging  on  a  hinge 
at  its  rear  end,  and  the  term  ^"rocking  **  is  not 
used  in  the  sense  in  which  it  is  used  in  the  plaint- 
iff*s  patent. 

7th.  On  a  proper  construction  of  claims  1  and  S 
of  plalntHTs  patent,  the  defendants  have  not  in- 
fringed it. 

[No.  108.] 
Argued  Ike,  4,  ^.  6, 1888.  Decided  Jan.  7, 1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  8tate8  for  the  Northern  Dis- 
trict of  Illinois,  in  favor  of  plaintiff,  for  dam- 
ages in  an  action  for  the  infringement  of  letters 
patent  No.  74,842,  granted  to  Alvaro  B.  Gra- 
ham Fehruary  11, 1^,  for  an  improvement  in 
harvesters.    Reversed. 

The  bill  recites  the  invention  by  Alvaro  B. 
Graham,  the  issue  of  the  patent,  its  assignment 
to  the  complainant  August  12, 1870,  charges  in- 
fringement of  the  first  and  second  claims,  and 
pravs  for  an  injunction  and  account  of  profits 
ana  damages. 

The  defendants,  by  their  answer  and  proofs* 
insisted  upon  the  following  defenses: 

first,  that  the  complainant  was  not  the  in- 
ventor of  the  alleged  improvement  or  any  ma- 
terial part  thereof; 

Second,  that  the  defendants  had  not  in- 
fringed the  patent  or  employed  the  alleged  im- 
provement claimed  therem; 

Third,  that  the  features  of  their  machine,  by 
reason  of  which  they  were  charged  with  in- 
fringement, were  found  in  many  prior  patents, 
recited  in  the  answer,  .and  introduced  in  evi- 
dence; 

Fourth,  that  the  patent  was  invalid  for  want 
of  novelty,  and  that  Uie  alleged  invention  was 
set  forth  and  described  in  viirious  prior  patents 
recited  in  the  answer; 

F^,  that  the  patent  was  invalid  by  reason 
of  the  alleged  invention  hikving  been  in  public 
use  and  on  sale  for  more  than  two  years  before 
application  therefor,  with  the  knowledge  and 
consent  of  the  patentee; 

Sixth,  that  the  patent  was  invalid  by  reason 
of  the  aUeged  invention  having  been  shown 
and  described  in  a  prior  patent  obtained  by 
the  same  patentee,  under  date  of  July  28, 1867; 
and  by  reason  of  the  fact  thai  the  application 
for  the  patent  in  suit  was  in  fraud  of  the  rights 
of  the  assignees  under  the  first  patent; 

Seventh,  that  the  patentee,  having,  prior  to 
the  application ^or  the  patent  of  July,  28, 1867, 
assigned  that  application  and  the  invention 
to  which  it  related,  and  the  exclusive  right  to 
themadiine  exhibited  therein  (having  at  the 
time  a  claim  in  that  application  for  the  subject 
matter  here  in  controversy),  could  not  lawfully 
by  subsequent  independent  application,  obtain 
separate  exclusive  title  to  the  part  of  the  machine 
thus  assigned,  or  convey  sudi  title  to  this  com- 
plainant; 

Eighth,  that  if  the  subsequent  patent  (the 
one  in  suit)  were  not  altogether  invalid,  in 
so  far  as  it  related  to  the  macnine  exhibited  and 
described  in  the  first,  the  assignees  of  the  first 
patent  had  such  interest  or  equities  in  the  seo 
ond  as  made  them  necessary  parties; 

yinth,  that  complainant  had  not  such  title 
under  the  patent  sued  upon  as  to  enable  him  to 
maintain  this  suit;  and 

Tenth,  that  the  defendants  held  a  license  un- 
der the  Graham  patent  of  July  28, 1867. 
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The  anaver  also  denied  that  the  comptaln- 1  these  two  claims,  leferrlng  the  case  to  a  mastet 
ant  had  been  In  the  enjoyment  ot  the  rights  for  ad  bccoudI  of  proSts  and  damages. 
and  lnteresl  purport  tug  to  be  secured  hf  the       After  such  reference  complainant  entered  on 
patent;  that  the  same  was  of  value;  that  he  was  ]  the  record  a  waiver  of  profits  and  conflnad 

a8l4iSL*i-S  A.  B,  OBAHiK. 

TSt.  iLAO,  ;<nEti^  Fa:  u,  uei. 


Va.  TUIS.  retened  to 

entitled  to  damages  occasioned  by  the  alleKed  t  his  claim  to  damages  on  the  bsals  of  a  royal^ 
InfrlngemeDt,  or  entitled  to  sue  for  and  recdve  or  license  fee. 

the  same  to  bis  own  use.  i      The  master  reported  Ihsl  thedefendaoti  bad 

The  .court  overruled  the  several  defenses,    made  and  sold  27,200  machines  containing  th« 

ud  entered  a  decree  for  complainant  under '  patented  Impcovemenis  covered  by  the  flnt 
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and  seooDd  claims  of  the  patent  sued  on,  and 
that  Uie  complainant  was  entitled  to  recover, 
on  the  basis  of  an  established  royalty  or  license 
fee,  at  the  rate  of  $8  per  machine,  making 
fdl  ,800.  He  computed  interest  on  this  sum  at 
the  rate  of  6  per  cent  per  annum,  from  March 
18,  1880  —  the  date  of  the  opinion  of  the  cir- 
cuit court— and  reported  a  total  sum  of  $102, 
824.-80  as  due  the  complainant 

Both  parties  excepted  to  this  report— the  com- 
plainant, among  other  things,  on  the  ground 
that  the  master  should  have  reported  82,882 
machines,  instead  of  27,200,  and  should  have 
computed  interest  from  the  end  of  each  year's 
infringement:  and  the  defendantS3mong  other 
things,  on  the  ground  that  no  established  roy- 
alty should  liaye  been  found  and  no  interest 
allowed.  These  exceptions  were  argued  before 
Judge  Qresham  April  14, 15, 1885,  who  on  April 
27,  1885,  oyemiled  aU  the  exceptions  except 
those  hv  the  defendants  relating  to  interest 
He  held,  however,  that  interest  should  be  com- 
puted on  the  amount  of  damages  reported  by 
the  master,  $81,600,  from  the  date  of  the  mas- 
ter's report,  and  entered  a  final  decree  for  $85,- 
858.60. 

From  this  decree  the  defendants  appealed, 
and  filed  their  appeal  in  this  court  October  12, 
1885. 

The  first  suit  in  which  this  patent  was  the 
subject  of  litigation  was  begun  in  1874  against 
Gammon  &  Deering,  and  is  reported  in  7 
Diss.  490,  and  8  Bann.  &  Ard.  7.  The  next 
suit,  begun  June  8,  1877,  against  Cyrus  H.  Mc. 
CormicK  and  others  is  now  before  this  court 
The  opinion,  of  Judges  Drummond  and  Dyer, 
announced  March  18,  1880,  is  given  in  5  Bann. 
&  Ard.  244.  The  next  suit,  begun  December 
6,  1878,  against  the  Gleneva  I^ke  Crawford 
Manufncturing  Company,  is  reported  in  11  Fed. 
liep.  188..  The  next  suit  was  begun  October 
1 6,  1888,  a^inst  the  Piano  Manufacturing  Com- 
pany, and  is  reported  in  88  Fed.  Rep.  917. 

In  these  cases  the  Graham  patent  was  sus- 
tained and  infringement  of  the  first  and  second 
claims  found. 

Complainant's  patent  was  applied  for  Febru- 
•ary  11,  1867,  and  issued  February  11,  1868. 
The  defendants  are  not  charged  with  having 
used  the  machine  therein  shown,  but  with  hav- 
ing used  on  a  different  machine  a  mode  of  a^ 
tacbing  and  tiltinfi^  the  finser  beam  which  com- 
plainant insists  infringes  we  first  two  claims. 
These  claims  are  given  in  the  opinion. 

Tlie  other  facts  of  the  case  are  stated  in  the 
opinion. 

Mesari.  Robert  H.  Parkinson  and  Joseph 
G.  Parkinson,  for  appellants: 

In  GrcJiam  v.  Gammon,  7  Biss.  490,  the  case 
in  which  this  Graham  patent  was  first  sus- 
tained, and  which  has  been  accepted  as  estab- 
lishing its  validity,  it  was  only  sustained  with 
limitations  to  the  specific  construction. 

The  claims  for  this  device  were  constantly  re- 
jected until  limited  to  the  swiveling  joint,  M. 
as  distinguished  from  a  swiveling  joint  lo- 
cated elsewhere,  and  to  the  capacitv  for  being 
rocked  both  forward  and  backwara,  while  hav- 
ing the  inclination  controlled  by  the  rocking 
arm,  and  these  elements  combined  with  the 
others  "as  set  forth." 

Whether  the  patented  device  is  considered 
with  reference  to  the  peculiarities  of  structure 
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which  distinguished  it  from  former  machines 
or  with  reference  to  the  mode  of  operation  in* 
troduced  by  it,  or  with  reference  to  the  result 
accomplished,  defendants'  machine  does  not 
adopt  either,  but  adheres  to  the  prior  type  in 
ever^  respect  in  which  Graham  departs  from  it 

The  departure  which  Graham  made  was  one 
which  no  experienced  manufacturer  would  ever 
follow.  By  destroying  the  capacity  of  the  ma* 
chine  for  automatic  adaptation  to  the  surface 
and  disturbing  the  alignment  .of  the  bar  when* 
ever  tilted,  it  doomed  ^very  machine  which  in* 
corporated  it  to  be  banished  from  the  markel 
ancl  the  field.  It  was  hastily  abandoned  by 
each  of  the  successive  firms  that  were  formed 
to  manufacture  It,  and  disappeared  permanent- 
ly about  the  time  the  patent  was  issued. 

Unless  complainant'iB  claims  are  limited  to  the 
location  of  the  pivotal  joint,  which  affords  the 
rocking  movement  between  the  finger  beam 
and  the  draft  rod,  at  a  point  in  front  of  the  fin- 
ger beam,  and  to  the  rigid  arm,  l^  which  the 
rocking  motion  is  implied,  each  of  the  com* 
binations  recited  in  the  first  and  second  claims 
is  in  terms  and  substance  anticipated.  If  they 
are  so  limited,  the  question  of  their  novelty  and 
patentability  is  immateriaL 

The  crosswise  tilt  was  old,  and  the  swivel 
Joint  was  the  common  means  for  providing  for 
such  movement  in  mowing  machines. 

Pa.B.  Oo,Y.  LoeomoUw  B.  8.  Truck  Co.  110 
U.  8.  490  (28:  222);  Hen^  y.  Goiden  State  S 
Miners  Iron  Works,  127  U.  8.  870  {ante,  207). 

The  Graham  machine  contednlng  the  device 
in  controversy  was  manufactured  in  numbers, 
for  sale  in  the  spring  of  1863,  put  on  sale,  and 
in  practical  use  throughout  the  harvest  of  1868. 
The  same  was  true  at  the  harvest  of  1864. 
The  application  was  filed  February  11,  1867. 

The  complainant  could  derive  no  benefit  from 
the  1867  patent  If  it  is  treated  as  an  applica- 
tion for  a  patent  on  this  invention,  the  cancella- 
tion of  the  claim  upon  rejection  and  the  accept- 
ance of  the  patent  without  it  must  be  treatedfas 
a  dedication  to  the  publia 

James  v.  CampbeU,  104  U.  8.  850  (26:  786); 
Miller  v.  Bridgeport  Brass  Oo.  104  U.  8.  850 
(26:  788);  Sargent  v.  HaXt  Safe  d  Lock  Co.  114 
U.  8.  68  (29:  67). 

If  an  applicant  does  not  take  interest  enough 
in  his  application  to  ascertain  whether  it  is  filed 
within  two  years,  which  the  law  allows  him, 
the  consequences  must  fall  upon  him  rather 
than  that,  the  manufacturing  industries  stand 
still  to  await  his  convenience. 

Elizabeth  Y,  Nicholson  Pavement  Oo,  97  U.  8. 
126  (24:  1000);  Egbert  v.  Lippmann,  104  U.  8. 
888  (26:  755);  McCHurg  y.  RingOand,  42  U.  & 
1  How.  202  (11:  102);  CorisoUdated  FruiUJar 
Co.  V.  Wright,  94  U.  8.  92  (24:  68);  PUU  v. 
Hall,  2  Blatchf.  229;  8!iaw  y.  Cooper,  82  U.  8. 
7  Pet.  292  $:  689);  Smith  A  0.  Mfg,  Co.  v. 
Sjyrague,  128  U.  8.  249  (81:  141). 

The  Graham  patent  of  July  28, 1867,  describ- 
ing the  device  here  in  controversy  as  one  of  the 
inventions  embraced  therein,  predicated  upon  a 
machine  which  would  be  inoperative  without 
this  device,  and  disclaiming  as  old  the  hinge  on 
which  the  endwise  tilt  took  place,  operated  as 
a  dedication  to  the  public  of  whatever  was  de> 
scribed  as  a  part  of  the  invention  to  which  such 
patent  related  and  not  claimed  therein. 

The  fact  that  the  record  in  that  case  showed 
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the  applicaDt  to  haTe  claimed  this  combiiuition, 
then,  after  rejection,  erased  his  claim  and  taken 
a  patent  without  it  with  no  reseryation  as  to 
any  part  of  the  machine  described  therein,  oper- 
ated as  an  estoppel  upon  any  disturbance  of 
the  right  of  the  public  thereto  through  a  subse- 
quent patent  which  disclosed  no  new  invention 
In  respect  to  this  part  of  the  machine. 

It  would  be  a  uaud  upon  the  public  at  large, 
if  Graham,  by  this  apphcation,  could  reappro- 
priate  the  subject  matter  to  which  that  patent 

(ySHUy  V.  Moth,  W  U.  8. 15  How.  62  (14: 
601);  Odiome  y.  AmeAury  Natl  Factory,  2  Ma- 
son, 28;  Smiihy,  Ely,  5  McLean,  76;  Jamei  v. 
CampbeU,  104  U.  S.  856  (26:  786). 

If  prior  patents  eyer  operate  as  an  abandon- 
ment, thoy  must  so  operate  at  the  time  the^  is- 
sue, and  not  after  the  right  has  been  forfeited 
by  some  oUier  reason. 

Miller  v.  Bridgeport  Brau  Co.  104  U.  S.  850 
(26:  788);  Mosler  Safe  db  Lock  Co,  y.  Hosier,  127 
U.  8.  854  (32: 182);  Godfrey  v.  EavMB,  68  U.  8. 
1  Wall.  817  (17:  684);  auffoUc  Iffg.  Co.  v.  Hay- 
den,  70  U.  S.  8  Wall.  815  (18:  76);  SiduiU  v. 
FaUi  Co.  4  Blatchf .  509. 

There  was  no  established  royalty  or  license 
fee,  and  no  evidence  showing  actual  damages 
of  any  kind.  On  the  contrary,  it  affirmatively 
appeared  that  there  were  no  damages. 

▲  complainant  cannot,  pending  a  reference 
to  a  master,  manufacture,  either  uj  instruments 
executed  by  himself,  or  by  negotiations  with 
strangers,  an  ex  poit  facto  measure  of  damages 
to  be  applied  to  the  trespass  of  defendants  for 
which  this  reference  is  ordered. 

An  established  royalty,  to  afford  any  measure 
of  damages,  must  be  one  which  has  been  adopt- 
ed at  the  time  of  the  trespass. 

The  value  of  the  invention  must  be  proved 
by  witnesses  who  state  under  oath,  and  subject 
to  croiss  examination,  the  particular  data  upon 
which  thev  base  their  estimates. 

Ck)mplainant  having  failed  to  show  any  uni- 
form rate  established  by  concunent  usage,  and 
having  failed  to  furnish  any  other  competent 
measure  of  damages,  and  ha^ng  waived  profits, 
must  recover  nominal  damages  only. 

Black  V.  Munson,  14  Blatchf.  26i5;  Matthewe 
V.  dpangenherg,  14  Fed.  Rep.  850;  GreenXeaf  v. 
Tale  Lock  Mfg.  Co.  17  Blatchf.  258;  Seymour  v. 
McCormick,  57  U.  S.  16  How.  480  (14:  1024); 
Washington,  A.  <ft  Q.  Steam  Packet  Co.  v.  Sickles, 
86  U.  8. 19  Wall.  611  (22:  208);  Black  v.  Thome, 
111  U.  8.  122(28:  872);  OarretsonY.  Clark,  111 
V.  8.  120  (28:  871);  Suffolk  Mfg.  Co.  v.  Uaydm, 
70  U.  8.  8  Wall.  815(18:  76);  N.  T.  v.  Bantom, 
64  U.  8.  28  How.  487  (16:  515);  Walker,  Pat- 
ented \  559. 

No  interest  should  have  been  allowed  prior  to 
the  ascertainment  of  the  amount  due  by  the  de- 
cree of  the  court  which  modified  the  master's 
report. 

5iWy  V.  Footfi,  61 U.  8.  20  How.  878  a5: 958); 
Mourry  v.  Whitney,  81  U.  S.  14  Wall.  484  (20: 
858):  Parks  v.  Booth,  102  U.  8.  96  (28:  54); 
Boot  y.  Lake  Shore  <tM.  S.  B.  Co.  106  U.8. 189 
(26:  975). 

Messrs.  Ephraim  Banning  and  ThonuM  A* 
Bfciming,  for  appellee: 

As  pointed  out  in  detail,  the  first  and  second 
claims  of  the  Graham  patent  cover  combinations 
of  mechanisms  that  produce  the  floating  finger 
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beam;  that  unite  it  to  a  stiff  tongued  or  sinffk 
frame  machine;  that  enable  it  to  automatically 
conform  to  the  surface  of  the  ground;  that  yel 
enable  the  driver  to  oontrollably  adjust  the 
point  of  the  guards  at  any  desired  angle;  thai 
permit  the  finger  beam  to  be  folded  for  trans- 
portation; and  that  accomplish  all  of  these  re- 
sults independent  of  the  main  frame. 

The  courts  which  have  passed  upon  the  Gra- 
ham patent  have  considered  its  first  and  second 
claims  as  covering  a  machine  accomplishing 
the  objects  and  employing  the  means  enumer- 
ated. 

Oraltam  v.  Gammon,  8  Bann.  &  Ard.  8; 
Gratiam  v.  McCormick,  5  Bann.  &  Ard.  244; 
Graham  v.  Geneva  Lake  Crauford  Mfg.  Co.  11 
Fed.  Rep.  145;  Graham  v.  Piano  Mfg.  Co  83 
Fed.  Rep.  917. 

The  1867  patent  was  intended  to  cover  one 
part  of  the  Gfraham  machine,  and  Uie  1868  pa- 
tent another  and  distinct  part. 

McMillan  v.  Bees,  5  Bann.  &  Ard.  274. 

It  is  a  good  defense  to  a  suit  on  a  reissue  to 
show  that  the  commissioner  exceeded  his  au- 
thority in  granting  it 

MaAn  v.  Harwood,  112  U.  8.  359  (28:667). 

The  statute  only  gives  a  reissue  when  the 
original  is  defective  by  inadvertence,  accident 
or  mistake. 

Leggett  v.  Avery,  101  U.  8.  256,  259  (25:865, 
866). 

The  grant  of  a  subsequent  patent  for  an  in- 
vention is  an  estoppel  to  the  patentee  to  set  up 
any  prior  grant  for  the  same  invention,  which 
is  mconsistentwith  the  terms  of  the  last  grant. 

Barrett  v.  Hall,  1  Mason,  478. 

A  party  having  deliberately  abandoned  bis 
original  application,  in  order  that  in  a  new  one 
he  may  present  his  invention  in  a  more  com- 
plete ana  perfect  form,  and  who  receives  a  pa- 
tent through  the  medium  of  the  later  applica- 
tion, cannot  be  permitted  subsequently  to  re- 
vive the  old  one. 

Et  parte  BramweU,  Dec  Com.  Pat.  (1870) 
76;  ExparUHyde,  Dec  Com.  Pat  (1871)  111; 
Case  of  Jesse  fopling,  8  Pat.  Off.  Gaz.  1082. 

Graham's  two  inventions  being  proper  sub- 
jects for  separate  patents,  it  was  competent  for 
the  office  to  require  a  division  and  separate  ap- 
plications. 

Godfrey  v.  Eames,  68  U.  8.  1  Wall.  824  (17: 
685):  ik  parte  Heginbotham,  Dec.  Com.  Pat 
(1875)  94;  Suffolk  Mfg.  Co.  v.  Hayden,  70  U.S. 
8  WaU.  815  (18:76). 

If  an  application  is  pending  for  a  patent  for 
several  improvements,  a  new  application  may 
be  made  for  a  patent  for  one  of  tnem. 

Singer  v.  Braunsdorf,  7  Blatchf.  535;  McMil- 
Ian  V.  Bees,  5  Bann.  &  Ard.  269. 

This  clan  of  inventions  may  be  experiment- 
ed with  in  public;  and  it  has  been  repeatedly 
held  that  two  or  three  years  is  a  very  reasona- 
ble time  in  which  to  complete  an  invention  of 
this  kind. 

Wheeler  v.  Bussel,  Dec  Com.  Pat.  (1872)  82; 
Kirby  v.  Johnson,  Id.  88;  Elisabeth  v.  NieM' 
son  Pavement  Co.  97  U.  8.  184  (24:1004);  Cojfla 
V.  Ogden,  85  U.  8.  18  Wall.  124  (21:823). 

There  was  never  any  delay  on  Graham's  part, 
or  on  the  part  of  his  solicitors;  of  which  he  had 
any  knowledge,  in  filing  or  prosecuting  his 
applications.  This  beinff  the  case,  his  two  ap- 
plications must  be  consioered  as  a  part  or  oon- 
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dnuatloD  of  the  fame  ptooeediog,  so  that,  on 
this  question,  the  complainant  is  entitled  to  the 
same  protection  as  if  the  patent  sued  on  had 
been  issued  on  the  first  application;  and  the 
circumstances  are  such  that,  if  necessary  for 
the  complainant's  protection,  the  first  applica- 
tion should  he  considered  as  filed  at  the  time  it 
was  placed  in  the  hands  of  Munn  &  Clompany, 
the  first  of  1864. 

SmithY.  Goodyear D.  F.  Ob. 08 U. 8. 600 (28: 
tKS6);  Qod{frey  v.  Eama,  68  U.  8.  1  Wall  817 
rt7:684);  SitH^erY.  Braurudoff,  7Blatchf.  621; 
BeU  V.  Danieli,  1  Fish.  Pat  Gas.  877;  Eom  y. 
Newton,  2  Fish.  Pat.  Gas.  582;  Blandy  y.  Qrif- 
jUh,  8  Fish.  Pat  Gas.  616;  Jonea  y.  SetoaU,  6 
Fish.  Pat  Gas.  864:  Goodyear  D.  F.  (h.  y. 
WUlii,  7  Pat  Off.  Gaz.  45;  Henry  v.  Draneee- 
Unon  Soap-Stone  Stove  Co.  2  Bann.  &  Ard.  228; 
BirdeeU  y.  McDonald,  6  Pat  Off.  Gaz.  682; 
Caae  v.  Haetinge,  7  Pat  Off.  Gaz.  668;  Ex  parte 
Bowes.  Dec.  Gom.  Pat  (1872}  42. 

In  ine  Dolph  patent  it  is  difficult  to  find  any 
mechanism  which  was  intended  to  secure  the 
peculiar  motions  which  is  in  the  patent  to  Gra- 


Uraham  y.  Gammon,  8  Bann.  &  Ard.  10. 

The  Aultman  patents,  the  last  of  which  was 
a  reissue,  do  not  anticip«tte  the  Graham  inven- 
tion, because  they  do  not  provide  for  any  rock- 
ing motion. 

Graham  Y.  Geneva  Lake  Orauford  Mfg.  Co, 
11  Fed.  Rep.  144. 

The  Zug  patent  has  been  before  the  court 
from  the  beginning  of  the  Graham  litigation. 
In  Graham  y.  Gammon,  8  Bann.  &  Ard.  0, 
Jtidge  Blodgett  said:  "It  is  contended  that  in 
the  model  of  the  Zug  patent,  which  is  put  in 
evidence,  there  is  a  provision  for  the  rocking 
or  rolling  of  the  finser  bar;  but  I  must  say  that 
I  can  find  no  such  feature,  either  in  the  speci- 
fication or  model." 

The  patent  to  £.  Ball,  of  October  18, 1860, 
does  not  have  Graham's  mechanism,  nor  any 
rocking  motion  of  the  finser  bar;  it  does  not 
haye  this  vibratable  link,  his  arm  H,  nor  his 
■wivel  Joints  M  and  M^ 

Graham  v.  Gammon,  8  Bann.  &  Ard.  10. 

In  the  Bartlett  and  Dodge  mechanism,  there 
Is  no  possible  device  in  the  patent  for  the  rock- 
ing, and  no  device  or  means  by  which  the  fin- 
ger beam  can  be  rolled  or  tilted  in  Uie  manner 
provided  in  the  Graham  patent. 

Graham  v.  Gammon,  8  Bann.  &  Ard.  10. 

Thepatent issued  to  Andrew  Wemple,  Jan- 
uaiT  29,  1867,  was  before  the  court  in  Graham 
y.  Gammon,  but  was  held  Insufficient  as  a 
ground  of  defense. 

Graham  v.  Gammon,  8  Bann.  &  Ard.  11. 

These  several  patents  do  not  embody  the  en- 
tire invention  secured  to  the  complainant  In  his 
letters  patent 

Imhaeueer  v.  Buerk,  101  U.  8.  660  (25:947). 

In  his  specification^  Just  before  the  claims, 
Graham  says:  "Having  thus  described  a  ma- 
chine embodying  all  my  improvements,  I  de- 
clare that  I  do  not  limit  my  new  combina- 
tions to  the  particular  forms  represented  in  the 
drawings,  but  intend  to  vary  the  form  and  con- 
struction of  the  members  of  the  combinations, 
or  to  use  equivalent  members  in  their  places, 
as  circumstances  mav  render  expedient" 

This  clause  should  be  regarded  as  a  part  of 
the  claim  and  as  explaining  its  meaning,  appli- 
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cation  and  extent.  This  part  of  the  clain» 
stands  precisely  as  it  was  in  the  original  appU* 
cation. 

La  Rue  y.  WeOem  Eleetrie  Co,  28  Fed. 
Rep.  89. 

The  evidence  shows  Mr.  Graham  to  be  the 
first  who  has  reaUy  accomplished  this  desirable 
tilting  or  tipping  motion. 

Graham  v.  Gammon,  8  Baim.  St  Ard.  11. 

The  differences  between  defendants'  and 
complainant's  machines  are  differences  of  fomv 
and  not  of  substance. 

Graham  v.  Geneva  Lake  Crawford  Mfg.  Co. 
11  Fed.  Rep.  147. 

After  Judges  Dnimmond  and  Dyer  had  an- 
nounced their  decision  in  favor  of  the  com- 
plainant, March  18,  1880,  the  defendants  filed 
a  petition  for  a  rehearing. 

Such  petitions  are  addressed  to  the  discretion' 
of  the  court.  They  may  grant  them,  or  refuse 
them,  and  their  action  in  either  case  is  not 
open  to  review  In  this  court. 

Pomeroy  v.  State  Bank  of  Indiana,  68  U.  8. 
1  Wall.  697  (17:640):  Henderson  v.  Moore,  9  U. 
8.  6  Granch,  11  (8:22);  Alexandria  Marine  Ins. 
Co.  y.  Young,  9  U.  8.  6  Granch,  187  (8:74): 
MeLanahan  v.  Universal  Ins,  Co.  26  U.  8.  1 
Pet.  188  (7: 98);  U.  S.  v.  Bifford,  28  U.  8.  8  Pet 
82(7:585):  BarrY.  Gratz,  17  U.  8.  4  Wheat  218 
(4:558);  Blunt  y.  Smith,  20  U.  8.  7  Wheat  24» 
(6:446);  Brown  v.  Clarke,  46  U.  8.'4  How.  4  (11: 
850). 

In  an  action  at  law  for  the  infringement  of  a 
patent,  Uie  plaintiff  can  recover  a  verdict  for 
onlv  the  actual  damages  which  he  has  sustained; 
ana  the  amount  of  such  royalties  or  license  fees 
as  he  has  been  accustomed  to  receive  from  third 
persons  for  the  oise  of  the  invention,  with  in- 
terest thereon  from  the  time  when  they  should 
have  been  paid  by  the  defendants,  is  generally^ 
though  not  always,  taken  as  the  measure  of  hia 
damages;  but  the  court  may,  whenever  the  cir- 
cumstances of  the  case  appear  to  require  it,  in- 
fiict  vindictive  or  punitive  damages,  oy  render- 
ing Judgment  for  not  more  than  thrice  the 
amount  of  the  verdict 

Seymour  Y,  MeCormiek,  57  U.  8. 16  How.  48^ 
(14:1024);  Tilghman  v.  Proetor,  125  U.8. 148  (81 
666);  Locomotive  Safety  Truck  Co.  v.  Pa.  R.  Co. 
6  Bann.  &  Ard.  618;  Mowry  v.  Whitney,  81  U.8. 
14  Wall.  653  (20:866);  LiUUfidd  v.  Perry,  28  U. 
8.  21  Wall.  229  (22:581). 

Where  a  patentee  has  clearly  suffered  a  ma- 
terial loss  by  the  defendant's  use  of  his  inven* 
tion,  and  has  produced  all  the  evidence  of 
which  the  nature  of  the  case  admits  to  establish 
the  amount  there  has  never  yet  been  a  case  in 
which  his  recovery  has  been  restricted  to  nomi- 
nid  damages. 

McKeever  y.  XT,  /&.  23Pat  Gff.  Gaz.  1529. 

The  general  rule  that  an  established  royalty 
or  license  fee  constitutes  the  true  criterion  of 
damages  can  only  be  applied  where  there  is  a 
fixed  and  established  price  at  which  a  license  is 
granted. 

Black  V.  Munson,  14  Blatchf.  265,  2  Bann.  & 
Ard.  ^2^',Mait7iewsY,  Spangenberg,liFed.  Rep. 
351. 

An  established  license  fee  is  competent  and 
satisfactory  evidence  of  the  value  of  a  patent 
right,  because  the  price  which  it  commands 
between  those  who  sell  and  purchase  it  is  the 
best  criterion  of  its  value. 
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Woo$t&r  ▼.  SimoMon,  16  Fed.  Rep.  680:  Nai. 
Car  Brake  Shoe  Co,  v.  Terrt  Eaute  Oar  d  ^fg, 
Co,  10  Fed.  Rep.  517. 

There  being  do  established  patent  or  license 
fee  in  the  case,  in  order  to  get  a  fair  measure 
of  damag^.  or  even  an  approximation  to  it, 
general  evidence  must  necessarily  be  resorted 
to. 

Sfuiolk  Mfg>  Oo.  ▼.  Edyden,  70  U.  S.  8  Wall. 
320(18:78). 

He  is  the  first  inventor  in  the  sense  of  the 
Act,  and  entitled  to  a  patent  for  his  invention, 
"Who  has  first  perfected  and  adapted  the  same 
to  use;  and  until  the  invention  is  so  perfected 
and  adapted  to  use,  it  is  not  patentable. 

Reedy.  Cutter,!  Story, 690;  2  Robb,  Pat  Cas. 
«0;  WhiUy.  Allen,  2  Fish.  Pat  Cas.  446 ;  Rolh 
€rtsy,Beed  Tin^pedo  Cb.SFish.  Pat  Gas.  681; 
Horn  V.  (Tnderwood,  1  Fish.  Pat  Gas.  166;  Ein- 
aheth  V.  Nicholson  Pavement  Co.  97  U.  S.  184  (24: 
1004). 

His  acts  are  to  be  construed  liberally;  he  is 
not  to  be  estopped  by  licensing  a  few  persons  to 
use  his  invention  to  ascertain  its  utility,  or  by 
any  such  acts  of  peculiar  indulgence  and  use 
as  may  fairly  consist  with  the  clear  intention 
to  hold  the  exclusive  privilege. 

Jennings  v.  Pierce,  15  Blatchf.  42,  8  Bann.  & 
Ard.  365;  Innis  v.  Oil  City  Boiler  Works,  22 
Fed.  Rep.  780;  Campbell  v.  If.  T.  9  Fed.  Rep. 
508;  Elttabeth  v.  Nicholson  Pavement  Co,  97  U . 
"S.  126  (24:1000);  Mdlusy,  Bilsbee,  4 Mason,  108; 
i  Robb,  Pat.  Cas.  509;  Draper  v.  WatOes,  8 
iiann.  &  Ard.  620,  621. 

The  mere  fact  that  a  new  article  Is  shown  in 
the  drawinflp?  of  a  patent  for  a  machine  would 
not  ofitself  Dean  abandonment  of  the  new  arti- 
cle, which  would  properly  be  the  subject  of  a 
different  patent,  until  the  statutory  forfeiture  of 
use  for  two  years  had  been  incurred. 

Hatch  V.  Moffitt,  15  Fed.  Rep.  252,  255:  Suf- 
folk Mfg.  Co.  V.  Hayden,  70  U.  S.  8  Wail.  815 
(18:76);  Wilson  v.  Cubley,  26  Fed.  Rep.  157; 
Vt.  Farm  Machine  Co.  v.  Marble,  19  Fed.  Rep. 
807.  20  Fed.  Rep.  117:  Graham  y.  McCormick, 
11  Fed.  Rep.  859;  Uraham  v.  Geneva  Lake 
Crawford  Mfg.  Co.  Id.  188;  McMillan  v.  Bees, 
1  Fed.  Rep.  722;  Cahn  y.  Wong  Town  On,  19 
Fed.  Rep.  424;  CoUender  v.  Griffith,  18  Blatchf. 
110,  2  Fed.  Rep.  206;  Eastern  Paper  Bag  Co. 
V.  Standard  Paper  Bag  Co.  80  Fed.  Rep.  65. 

f  2 1      Mr.  Justice  Blatohford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
ern District  of  Illinois,  by  Hugh  Qraham 
against  Cyrus  H.  McCormicK,  Leaoder  J.  Mc- 
Cormick, and  Robert  H.  McCormick,  on  the 
8th  of  June,  1877,  founded  or  the  alleged  in- 
fringement of  letters  patent  No.  74,842,  granted 
to  Alvaro  B.  Graham,  Februarv  11,  1868,  for 
an  '*  improvement  in  harvesters.  In  the  course 
of  the  suit  the  defendant  Cyrus  H.  McCor- 
mick having  died,  his  executor,  Cyrus  H.  Mc- 
Cormick, and  his  executrix,  Nettie  Fowler  Mc 
Cormick,  were  substituted  as  defendants  in  his 
stead. 

The  defenses  set  up  in  the  answer  were  want 
of  novelty  and  noninfringement.  After  issue 
joined,  proofs  were  taken  on  both  sides,  and 
on  the  24th  of  April,  1882,  the  court  made  an 
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interlocutory  decree,  holding  tl^e  patent  to  be 
valid  as  regarded  its  first  ana  second  claims,  de- 
creeing that  the  defendants  had  infringed  those 
claims,  awarding  a  recovery  of  profits  to  the 
plaintiff  from  the  12th  of  August,  1870,  the 
date  of  the  assignment  of  the  entire  patent  by 
the  patentee  to  the  plaintiff,  and  referring  it  to 
a  master  to  take  an  account  of  profits  and  dam- 
ages. On  the  21st  of  July,  1884,  the  master 
made  a  report  awarding  a  sum  of  money  in 
favor  of  the  plaintiff  to  which  both  parties  [3] 
filed  exceptions.  On  a  hearing  the  court  sus- 
tained some  of  the  defendants' exceptions  and 
overruled  all  others,  and  rendered  a  money  de- 
cree In  favor  of  the  plaintiff.  Both  parties 
prayed  appeals  to  this  court,  but  the  plaintiff 
did  not  perfect  his  appeal.  Since  the  record 
was  filed  in  this  court,  the  plaintiff  has  died, 
and  his  administrator,  Peter  Whitmer,  has 
been  substituted  in  his  place  as  appellee. 

Only  claims  1  and  2  of  the  patent  are  in- 
volved. The  specification  states,  among  other 
things,  that  one  object  of  the  improvements 
which  constitute  the  invention  set  forth  in  the 
patent,  is  to  obtain  a  greater  capacity  of  move- 
ment in  a  fioatio^  finger  beam,  while  retaining 
its  connection  with  a  gearing  carriage  that  S 
drawn  forward  bv  a  stiff  tongue;  that,  to  that 
end,  the  first  of  the  improvements  of  the  pat- 
entee "  consists  of  the  combination  of  the  finger 
beam  with  the  gearing  carriage  by  means  of  a 
vibratable  link  extencung  crosswise  to  the  line 
of  draft,  a  draft  rod  extending  parcel  with 
the  line  of  draft,  and  two  swivel  joints,  the  one 
for  the  vibratable  link,  and  the  other  for  the 
draft  rod,  so  that  the  finger  beam  can  rise  and 
fall  at  either  end,  and  rock  forward  or  back- 
ward independentlv  of  the  ^earin^  ourriage. 
while  maintaining  its  connection  with  it;**  and 
that  his  "next  improvement  consists  of  the 
combination  of  the  finder  beam,  gearing  car- 
riage, vibratable  link,  draft  rod.  and  swivel 
joints,  with  an  arm  connected  with  the  finger 
beam,  to  enable  it  to  be  rocked  for  the  purpose 
of  setting  its  guard  finders  at  any  deshnable  in- 
clination  to  a  horizontal  line." 

The  specification  further  says:  "Mv  improve-, 
ments  may  be  embodied  in  a  machme  having 
the  finger  beam  arranged  in  advance  of  the 
axial  line  of  the  shaft  or  arbor  of  the  drivinff 
wheel,  or  arranged  in  the  rear  of  that  axial 
line.  In  the  former  case,  the  vibratable  Hnk 
that  connects  the  finger  beam  with  the  gearing 
carriage  will  be  arranged  in  advance  of  the 
driving  wheel,  and  in  the  latter  case  in  the  rear 
of  the  driving  wheel.  In  the  former  case,  also, 
the  rod  hereinbefore  called  a  '  draft  rod'  (be- 
cause the  strain  to  which  it  is  subjected  is  a 
pulling  strain)  becomes  a  pushing  or  thrust  rod, 
and  connects  the  inner  end  of  the  fin^r  beam 
with  file  rear  of  the  gearing  carriage.  In  the  for-  [4] 
mer  case,  the  radius  bar  for  the  reel  and  rak- 
ing platform  connects  with  the  rear  end  of  Uie 
geanng  carriage,  and  in  the  latter  case  wiUi  its 
front  end.  I  prefer  to  construct  a  harvesting 
machine  with  the  finger  beam  in  the  rear  of 
the  line  of  the  axle  of  the  driving  wheel,  and, 
as  a  description  of  such  a  machine,  perfected  by 
my  improvements,  will  enable  them  to  be  fuUy 
understood,  all  of  my  improvements  are  em- 
bodied in  the  harvesting  machine  of  that  de- 
scription which  is  represented  in  the  accom- 
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panving  drawings,  and  which  is  an  illustration 
of  the  best  mode  which  I  have  thus  far  devised 
of  embodying  them  in  a  working  machine." 

There  are  twelve  figures  of  drawings.  The 
specification  states  that  the  machine  is  what  is 
commonly  called  a  "  combined  machine;*'  and 
fs  adapted  to  reaping  and  mowing;  that,  when 
used  for  the  former  purpose,  it  is  arranged  as 
represented  in  figures  1  to  6;  that,  when  used 
for  the  latter  purpose,  certain  of  its  parts  are 
removed,  as  toereinafter  stated,  and  a  grass 
divider  is  substituted  for  the  grain  divider,  at 
the  outer  end  of  the  finger  beam;  and  that  the 
gearing  which  imparts  motion  to  the  sickle  and 
reel  is  mounted  upon  a  carriage,  A,  which  is 
supported  by  two  running  or  ground  wheels, 
and  is  provided  with  a  tongue  to  which  the 
horses  are  hitched. 

The  parts  of  the  specification  which  relate 
particularly  to  the  subject  matter  of  claims  1 
and  2  are  as  follows:  ''The  finger  beam  G  of 
the  machine  projects  at  one  side  of  the  rear  end 
of  the  gearingcarriage  A,  and  is  fitted  with 
guard  fingers,  H,  through  the  slots  of  which  a 
scalloped  cutter,  I,  is  arranged  to  reciprocate 
endwise.  The  end  of  this  cutter  that  is  nearest 
the  gearing  carriage  is  connected  with  the 
crank  wrist  g  of  the  crank  shaft  D*,  by  means 
of  a  connecting  rod,  J.  The  finger  beam  is 
connected  with  the  rear  end  of  the  gearing  car- 
riage in  the  following  manner:  the  end  of  the 
beam  nearer  the  carriage  is  provided  with  a 
shoe,  E,  from  which  lugs  a  a  project  upward. 
These  lugs  are  perforata  to  admit  a  joint  bolt, 
a*,  which  connects  the  shoe  with  one  end  of  a 
vibratable  forked  link,  L,  whose  otbef  end  is 
connected  by  a  swivel  joint,  M,  with  a  brack- 
et, N,  secured  to  the  rear  of  the  gearing  car- 
riage. This  swivel  joint  is  formed  by  a  cross 
bead  (m,  Fig.  1* ),  the  center  of  which  is  bored 
transversely,  to  piermit  a  journal  formed  on  the 
end  of  the  forked  link  L  to  turn  in  it.  The  erds 
of  the  cross  head  mare  formed  into  journals, 
which  turn  in  bearings  upon  the  bracket  N. 
Hence  the  finger  beam  can  both  rise  and  fall  free- 
ly at  either  end,and  rock  forward  and  backward 
without  twisting  the  link  that  forms  its  connec- 
tion with  the  gearing  carriage.  Moreover,  the 
axis  of  the  cross  head  m  of  the  swivel  joint  is 
arranged  in  line,  or  thereabout,  with  the  axis 
of  the  crank  shaft  D*,  that  imparts  motion  to 
the  cutter,  so  that  such  rising  cr  falling,  or 
rocking,  does  not  materially  Change  the  dis- 
tance between  the  crank  shaft  and  the  cutter. 
The  shoe  K  of  the  finger  beam  is  connected 
also  with  the  front  end  of  the  gearing  carriage 
by  a  draft  rod,  O,  and  the  connection  between 
the  rear  end  of  this  draft  rod  and  the  said  shoe 
is  a  swivel  joint,  M',  of  which  the  ^oint  pin  a} 
of  the  vibratable  link  L  is  the  longitudinal  axis, 
and  its  T-head  m'  the  horizontal  axis.  This  swiv- 
el joint,  therefore,  while  maintaining  a  firm  con- 
nection with  the  draft  rod,  gives  free  play  for 
both  the  longitudinal  and  rocking  movements 
of  the  finger  beam.  Hence,  when  the  machine 
is  used  for  cutting  grass,  the  said  finder  beam 
may  be  left  free,  not  only  to  rise  and  fall  at 
either  end,  but  also  to  rock  or  to  be  rocked 
forward  and  backward,  so  that  the  points  of 
its  guard  fingers  incline  toward  or  from  a  hor- 
izontal plane.  In  order  that  the  fioj^er  beam 
may  be  rocked  by  the  conductor  of  the  ma- 
<^ine,  the  vibratable  link  L  is  fitted  with  an 

1^  U.  S.  U.  S.  Book  82. 


arm,  l,  whose  upper  end  is  connected  by  a  rod 
with  the  lower  end  of  a  lever,  P,  that  is  piv- 
oted to  the  gearing  carriage  near  its  forward 
end.  The  upper  end  of  this  lever  P  extends 
within  the  reach  of  the  driver,  who  sits  upon 
the  driver's  seat,  Q,  so  that  he  may  rock  the 
fineer  beam  by  movinje  the  said  lever  to  and  fro. 
This  rocking  lever  P  is  fitted  with  tt  spring 
bolt,  whose  end  can  engage  in  any  one  of  a 
number  of  notches  formed  in  a  segment,  R, 
which  is  attached  to  the  gearing  carriage  con- 
centrically with  the  pivot'of  the  rockine  lever, 
so  that  the  finger  beam  may  be  fastened  in  the 
desired  position  by  the  engagement  of  the 
spring  bolt  In  the  appropriate  notch.  The 
rocking  lever  is  fitted  witlr  a  lever  handle,  p, 
and  roa  connecting  with  the  spring  bolt,  by 
which  the  spring  bolt  may  be  withdrawn  from 
the  notched  segment  and  held  disengaged  there- 
from during  tne  movement  of  the  lever.  In 
order  that  the  connection  between  the  cutter 
on  Uie  finger  beam  and  the  crank  shaft  on  the 
gearing  carriage  may  not  obstruct  the  free 
rocking  of  the  finger  beam,  the  connecting  rod 
J  is  connected  with  the  cutter  I  by  means  of  a 
swivel  joint,  S,  consisting  (see  Fig.  l** )  of  a 
head,  «,  that  is  pivoted  to  the  cutter  stock  (by 
a  shank  that  extends  lengthwise  therewith,  and 
turns  in  [an  ear,  s\  secured  to  the  end  of  the 
cutter  stock),  and  of  a  cross  pivot,  «*,  that 
passes  through  the  said  head  and  through  two 
ears  formed  upon  the  connecting  rod  J." 

There  are  ten  claims  in  the  patent,  claims  1 
and  2  being  as  follows:  '*  1.  The  combination, 
as  set  forth,  in  a  harvester,  of  the  finger  beam 
with  the  gearing  carriage,  by  means  of  the  vi- 
bratable link,  the  draft  rod  and  the  two  swivel 
joints  M  and  M ',  so  that  the  finger  beam  may 
both  rise  and  fall  at  either  end,  and  rock  for- 
ward and  backward.  2.  The  combination,  as 
set  forth,  in  a  harvester,  of  the  finder  beam, 
gearing  carriage,  vibratable  link,  draft  rod, 
swivel  joints,  and  arm,  by  which  the  rocking 
of  the  finger  b^m  is  controlled." 

It  will  conduce  to  a  solution  of  the  questions 
involved  in  the  case,  to  give  a  history  of  the 
progress  of  the  application  for  the  patent 
through  the  Patent  Office,  as  gathered  from 
certified  copies  of  those  proceeoings  found  in 
the  record:  On  the  4th  of  December,  1865,  the 

Eatentee,  Alvaro  B.  Graham,  as  assignor  to 
imself,  William  B.  Warden,  and  Cyr\is  A. 
Werden,  filed  in  the  Patent  Office  an  applica- 
tion for  a  patent,  which  was  sworn  to  by  him 
on  the  25th  of  February,  1864.  The  specificsr 
tion  of  this  application  stated  that  one  object 
of  the  invention  was  the  free  passage  of  the 
finger  bar  over  the  ground,  and  the  perfect 
moving  of  it  to  ad  just  Itself  to  the  inequalities 
of  surmce  over  which  it  might  pass;  and  that 
another  object  of  the  invention  was  the  cutting 
in  a  proper  manner  of  lodged  grass  or  grain. 
It  also  stated  that  the  machine  had  a  finger  bar, 
I,  the  inner  end  of  which  was  attached,  by  a 
joint.  A,  to  a  bar,  J,  which  was  at  the  rear  of 
the  main  frame,  A.  and  was  connected  thereto, 
at  its  left  hand  side,  by  a  swivel  or  universal 
joint,  K,  such  ioint  being  composed  of  a  rod, 
f,  which  was  allowed  to  turn  in  a  bearing,  j^ 
attached  to  the  main  frame,  the  end  of  the  bar 
J  being  cylindri-*al  and  allowed  to  turn  in  the 
rod  t;  that  the  ^int  E  admitted  of  the  bar  J 
and  finger  bar  I  being  raised  vertically,  and  also 
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admitted  of  those  bars  being  turned  in  a  more 
or  less  incliDed  position,  in  tneir  transverse  sec- 
tion, to  admit  of  the  fingers  and  sickle  being 
turned  more  or  less  down  towards  the  ground^ 
as  might  be  required;  that  this  adjustment  of 
the  fingers  and  sickle  was  effected  through  the 
medium  of  a  lever,  M,  which  was  connected  by 
a  rod,  I,  with  an  upright,  m,  on  the  bar,  J;  that 
this  lever  M  might  be  retained  in  any  desired 
position,  within  the  scope  of  its  movement,  by 
means  of  a  perforated  bar,  n,  into  the  holes  of 
which  a  pin  on  the  lever  caught;  that  the  fin^r 
bar  I  might  be  raised  separately  from  the  Joint 
A,  as  a  center,  through  the  medium  of  a  lever, 
N,  which,  like  the  lever  M,  was  attached  to  the 
main  frame  A,  and  had  a  chain  or  cor  1  attached 
to  its  lower  end,  said  chain  or  coni  Classing 
around  a  pulley,  q,  on  the  bar  J,  and  being  at- 
tached to  the  upper  end  of  an  upright,  r,  attached 
to  the  finger  bar  at  the  joint  h;  that  both  bars,  I 
and  J,  might  be  elevated  simultaneously  by  a 
lever,  O,  which  was  also  attached  to  the  main 
frame  A,  and  bore  at  its  lower  end  on  another 
lever,  P,  the  outer  end  of  which  was  connected 
by  a  chain,  s,  with  the  bar  J;  that  the  lever  O 
might  be  retained  at  any  desired  point,  within 
the  scope  of  its  movement,  by  means  of  a  rack 
bar,  F';  that,  in  case  an  obstruction  presented 
itself  to  the  inner  end  of  the  finger  bar  I,  the 
lever  O  was  actuated  in  order  to  raise  such  end 
of  the  fineer  bar,  and  if  an  obstruction  pre- 
sented itself  to  the  outer  end  of  the  finger  bar, 
the  lever  N  was  actuated;  and  that  the  applicant 
did  not  claim  the  connecting  of  the  finger  bar 
I  to  the  bar  J,  by  a  joint  h,  for  that  h^ul  been 
previously  done. 

There  were  five  claims  in  the  specification, 
the  first  two  of  which  were  as  follows:  1.  "The 
attaching  of  the  bar  J  to  the  main  frame  A 
by  means  of  the  swivel  or  universal  joint  K, 
when  used  in  combination  with  the  finger  bar 
I,  attached  to  it  by  a  Joint,  A,  and  this!  claim 
irrespective  of  any  peculiar  position  of  the 
parts  or  particular  application  of  the  same  to 
r  fi  I  the  frame  of  the  machine,  so  long  as  the  desired 
•^  '  result  is  obtdned."  2.  "  The  arrangement  of 
the  lever  N,  chain  or  cord  p,  and  upright  r, 
substantially  as  shown,  for  raising  the  outer 
end  of  the  finger  bar  I,  as  set  forth.*'  On  the 
80th  of  December,  1866,  the  Patent  Office  re- 
jected claims  1  and  2  on  a  reference  to  prior 
patents.  On  the  24th  of  March,  1866,  the  ap- 
plicant erased  claims  1, 2  and  8,  and  substituted 
for  claim  1  the  following:  1.  "The  combina- 
tion of  the  finger  bar  I  and  bar  J  attached  to 
the  frame  A  bv  means  of  the  universal  joint  or 
swivel  K,  in  the  manner  and  for  the  purpose 
herein  specified."  On  the  4th  of  April,  1866, 
the  Patent  Office  rejected  this  substituted  claim 
1,  by  a  reference  to  a  prior  rejected  application 
and  to  a  prior  patent.  On  the  first  of  October, 
1866,  it  fdlowed  the  two  remaining  claims  ap- 
plied for,  which  had  been  numbered  4  and  5 
originally.  On  the  18th  of  June,  1867,  the  ap- 
plicant filed  a  withdrawal  of  the  amendments 
filed  March  24,  1866,  the  effect  being  to  limit 
the  invention  claimed  under  the  patent  to  the 
two  claims  allowed  October  1,  1866,  and  the 
patent  was  granted  July  23, 1867,  as  No.  67,041, 
with  those  two  claims,  which  in  no  manner  re- 
late to  any  question  involved  in  the  present 
suit. 
Prior  to  such  withdrawal  of  June  18. 1867, 
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and  on  the  11th  of  February,  1867.  Mr.  Graham 
filed  an  application  which  resulted  in  the  patent 
in  suit.  No.  74,342,  issued  February  11,  1868. 
Claims  1  and  2  of  Uie  specification  of  that  ap- 
plication originally  read  as  follows:  1.  "The 
combination,  in  a  harvester,  of  the  finger  beam 
with  the  gearing  carriage,  by  means  of  a  vi- 
bratable  link,  draught  rod,  and  two  swivel 
Joints,  so  that  the  fin^r  beam  may  both  rise 
and  fall  at  either  end,  and  rock  forward  and 
backward,  substantially  as  set  forth."  2. 
"  The  combination,  in  a  harvester,  of  the  finger 
beam,  searing  carriage,  link,  draught  rod, 
swivd  joints,  and  arm,  by  which  the  rocking 
of  the  finger  beam  is  controlled,  substantially 
as  set  forth."  There  were  fiftecL  claims  in  ail 
made  in  the  specification.  On  the  29th  of 
July.  1867,  the  Patent  Office  rejected  claims  1 
and  2  by  a  reference  to  prior  patents.  On  the 
81st  of  December,  1867,  the  applicant  amended 
claims  1  and  2  so  as  to  read  as  they  are  in  the 
patent  as  granted.  The  changes  thus  made  in  [9] 
those  two  claims,  and  which,  under  the  circum- 
stances, were  made  to  secure  the  issuing  of  the 
patent,  the  claims  having  been  rejected  in  the 
shape  in  which  they  were  first  proposed,  were 
these:  In  claim  1,  "the  combination  as  set 
fort>i,"  was  substituted  for  "the  combination;'* 
"  t/ie  vibratable  Unk,"  for  "  a  vibratable  link;" 
"  the  draught  rod,"  for  "draught  rod;"  "the 
two  swivel  joints,  M  and  M',"  for  "  two  swivel 
joints;"  and  the  words  "  substantially  as  set 
forth"  were  erased.  In  claim  2,  "  the  combi- 
nation as  set  forth,"  was  substituted  for  "  the 
combination;""vibratablelink,"  for  *iink;"and 
the  words  " substantiallv  as  set  forth"  were 
erased.  In  the  second  claim  the  word  "the" 
was  always  prefixed  to  the  enumerated  elements 
composing  the  combination  claimed. 

The  principal  question  for  determination,  in 
the  view  we  take  of  the  case,  is  that  of  inf  rin^ 
ment.  The  circuit  court,  in  its  opinion,  dchv- 
ered  on  the  making  of  the  interlocutory  decree 
(10  Biss.  89,  and  11  Fed.  Rep.  859),  considered 
especially  two  prior  patents,  one  granted  to 
David  Zug,  October  4,  1859,  No.  25,697.  and 
the  other  granted  to  F.  Ball.  October  18,  1859. 
No.  25,797.  In  considering  those  patents,  on 
the  question  of  infringement  as  well  as  on  the 
question  of  noveltv,  the  circuit  court  said: 
"  The  two  claims  of  the  Graham  patent,  which 
are  alone  in  controversy  here,  are  the  first  and 
second.  The  first  claim  is  for  a  combination 
of  the  finger  beam  with  the  ^ring  carriage 
by  means  of  the  vibratable  link,  the  draft  rod, 
and  the  two  swivel  joints,  M  and  M^  so  that 
the  finger  beam  may  both  rise  and  fall  at  either 
end  an(\rock  backward  and  forward;  and  the 
second  claim  is  the  same  as  the  first,  with  this 
only  added:  that  an  arm  is  attached  to  the 
vibratable  link  by  which  the  rocking  of  the 
finger  beam  is  controlled  by  the  driver.  The 
object  of  this  invention,  as  set  forth  in  these  two 
claims,  seems  to  be  mainly  to  produce  the  rock- 
ing motion  of  the  finger  lieam  as  described  and 
by  the  method  described.  In  the  Ball  patent, 
while  there  may  be  said  to  be  something  equiva- 
lent to  the  swivel  joint  M  of  the  plaintiff's 
machine,  where  it  is  attached  to  the  frame,  and 
also  something  similar  to  the  draft  rod  and  the 
arm,  there  is  nothing  to  produce  the  rocking  [10] 
motion,  which  is  the  essential  object  in  the  first 
two  claims  of  the  plaintiff's  machine;  and  con- 
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sequenUv  Uiere  is  do  sw  vel  Joiot  M^  as  in  the 
plain tifri  machine;  so  that  there  is  nothing  in 
the  Ball  machine  to  prevent  the  validity  of  the 
combination  in  the  first  two  claims  of  the 
plaintiff's  patent    The  Zug  machine  has,  if  not 
a  swivel  Joint  like  that  of  the  plaintiff's  at  M, 
where  connected  with  the  frame,  something 
which  seems  substantially  similar.    It  has  a 
▼ibratable  link  and  it  has  something  which  is 
equivalent  to  the  draft  rod,  the  main  difference 
being  that  it  is  attached  beneath  the  shoe  in- 
stead of  above,  but  there  is  no  swivel  joint  M^ 
There  is  an  arm  which  is  attached  to  the  draft 
rod  and  shoe  by  which  it  can  be  raised  and 
lowered;  but  Zug  claims  in  his  patent  that 
when  the  machine  is  in  progress  over  the  field; 
and  when  the  finger  baj*  strikes  any  obstacle, 
there  is  a  device  in  a  box  in  which  the  forward 
part  of  the  draft  rod  is  fastened,  by  which  the 
finger  bar  yields  to  the  obstacle;  and  that  there 
is  also  a  mode  by  which  the  vibratable  rod  is 
attached  to  the  frame,  called  '  joint  16,'  in  his 
patent,  and  what  has  been  termed  an  open 
clevis,  where  the  vibratable  link  is  connected 
with  the  draft  rod,  by  which  a  motion  is  given 
to  the  finger  bar,  and  thus  the  finger  bar  is 
relieved  from  the  obstacle.    Zug  does  not  claim 
that  the  finger  bar  in  his  machine  has  a  rock- 
ing motion,  but  only  that  the  mode  by  which 
the  draft  rod  is  fastened  and  the  motion  given 
to  the  finffer  bar  prevents  ihe  obstacle  which 
the  machme  may  meet  from  doing  damage  to 
it.    These  seem  to  be  the  main  dmerences  be- 
tween Uie  two  machines,  and  the  question  is 
whether  there  is  anything  in  the  Zug  machine 
to  prevent  the  combinalion  named  in  the  first 
two  claims  of  the  plaintiff's  pjatent  from  bein^ 
valid.     The  defendants'  machine  has  the  swivel 
joint  attached  to  the  frame,  the  vibratable  link 
in  the  same  form  as  the  plaintiff's,  and  the 
draft  rod  attached  forward  in  substantially  the 
same  wav  as  the  plaintiff's,  but  instead  of  hav- 
ing a  swivel  joint  at  M^  as  stated  in  plaintiff's 
machine,  forward  of  the  shoe,  the  draft  rod 
has  a  swivel  joint  at  the  rear  end  of  the  shoe; 
and  there  is  an  arm  attached  to  a  part  of  the 
vibratable  link  substantially  like  that  of  the 
plaintiff's;  and  the  substantial  difference,  as  it 
seems,  between  the  plamtiff's  device  as  de- 
scribed in  the  first  and  second  claims,  and  that 
of  defendants,  is  that  the  draft  rod  is  attached 
to  the  rear  part  of  the  shoe  and  not  to  the  for- 
ward peat,  as  in  the  plaintiff's  patent.    There 
are  also  other  devices  in  the  defendants'  ma- 
chine which  may  make  it  different  from  the 
plaintiff's.    But  as  to  the  swivel  joint,  the 
vibratable  link,  and  the  mode  in  which  the  mo- 
tion is  produced  In  the  finger  bar,  there  does 
not  seem  to  be  much  difference  in  substance; 
and  in  both  machines,  and  by  substantially  the 
same  means,  there  is  produced  a  rocking  mo- 
tion.   In  this  connection  it  is  noticeable  that 
the  defendants,  in  the  claim  set  forth  in  the 
specification  of  their  patent,  make  a  rocking 
motion  of  the  shoe  and  cutter  a  feature  of  their 
combination.    In  their  second  claim  they  say 
that  they  claim  the  combination  of  the  '  shoe, 
and  the  drag  bar  extending  over  and  in  rear  of 
the  shoe,  and  its  swivelea  pin  connecting  it 
with  the  rear  end  of  the  shoe,  whereby  the 
drag  bar  sustains  the  thrust  of  the  shoe  while 
leaving  it  free  to  rock  on  its  hinges.'    Again, 
in  their  fifth  claim,  they  say  that  they  claim 
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the  combination  '  of  the  shoe,  the  forked  coup- 
ling arm,  the  drag  bar  extending  over  and  m 
rear  of  the  shoe,  the  swivel  pin  connecting  the 
two,  the  rocking  lever  and  the  detent  mounted 
on  the  drag  bar,  and  the  adjustable  link  con- 
nection between  the  lever  and  coupling  arm, 
whereby  the  shoe  readily  may  be  rocked  or 
adjustea.'  ^  And  again,  the  motion  which  seems 
to  be  produced  in  the  operation  of  plaintiff's 
machine  is  more  distinctly  described  in  the 
seventh  claim  made  bv  the  defendants  in  their 
patent  as  follows:    'The  combination  'of  the 
shoe,  the  drag  bar,  the  forked  coupling  arm,' 
and  the  other  elements  of  mechanism  before 
mentioned,  '  whereby  the  shoe  is  first  rocked 
and  then  lifted  by  one  continuous  movement  of 
the  lever. '    It  must  be  con  f essed  that  the  differ- 
ence between  the  Zae  machine  and  the  first 
two  claims  of  plaintiff's  patent  is  not  very 
marked.    But  In  view  of  the  description  con- 
tained in  (he  sp<K!dfications  of  Zug's  patent  and 
in  those  of  the  plaintiff's  patent,  we  are  in- 
clined to  think  that  the  plaintiff's  patent  may 
be  sustained  on  the  ground  that  there  is  a 
difference  in  the  manner  in  which  the  draft  rod 
is  attached  to  the  shoe,  and  the  finger  bar  to 
the  shoe  and  to  the  vibrating  link;  and  that 
there  is  also  a  difference  in  the  manner  in 
which  the  combination  of  the  various  parts  are 
adjusted;  and  that  there  is  an  effect  produced 
in  the  plaintiff's  machine  which  does  not  exist 
in  the  Zug  machine.    In  the  plaintiff's  machine 
there  is  a  rocking  motion,  and  not  a  mere 
vibratory  motion,  such  as  exists  in  the  Zug 
machine  in  consequence  of  the  open  clevis; 
neither  is  there  in  the  plaintiff's  machine  the 
yielding  of  the  draft  rod,  as  described  in  the 
Zug  patent;  and  it  is  obvious,  too.  from  the 
manner  in  which  the  parts  are  constructed  in 
the  Zug  machine,  that  there  is  only  a  small 
vibratory  action  of  the  finger  bar;  so  that,  on 
the  whole,  we  think  that  the  combination  as 
described  in  plaintiff's  patent  may  be  sustained. 
Then,  from  what  we  have  said,  we  do  not  see 
that  Uiere  can  be  any  substantial  difference  be- 
tween the  combination,  as  described  in  the 
plaintiff's  machine,  of  the  swivel  joints,  draft 
rod,  and  vibratable  link,  with  the  frame  and 
shoe  and  finger  bar,  and  that  of  the  defendants' 
machine.    The  differences  which  have  been 
stated  between  the  two  machines  in  this  respect 
do  not  constitute  anv  difference  in  principle. 
The  one  is  substandally  the  same  as  the  other. 
The  additions  which  have  been  made  to  defend- 
ants' machine,  such  as  the  device  by  which  the 
pressure  of  the  cutting  apparatus  upon  the 
ground  is  regulated,  and  other  devices  which 
have  been  made,  do  not  affect  the  combination 
as  claimed  in  the  plaintiff's  machine.    The 
attachment  of  the  draft  rod  to  the  rear  part  of 
the  shoe  instead  of  to  the  front  part,  which 
is  substantially  the  onlv  difference  that  there 
seems  to  be  in  the  mode  of  construction,  can- 
not constitute  a  difference  in  principle,  and 
cannot  prevent  the  defendants'  machine  from 
being  an  infringement  of  the  plaintiff's  patent. 
It  may  be  said  that  there  are  differences  also 
between  the  defendants'  machine  and  that  of 
the  plaintiff,  in  the  manner  in  which  the  arm 
is  attached  to  the  vibratable  link,  and  also  as 
to  the  mode  in  which  the  force  applied  to  the 
arm  may  operate  upon  the  finger  bar;  but  these 
are  differences  of  form  and  not  of  substance." 
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The  specification  referred  to  in  that  opinion 
[13]  M  the  specification  of  the  defendants,  and  quo- 
tations from  claims  2,  5,  and  7  in  which  are 
made,  is  a  patent  under  which  the  defendants' 
machines  were  constructed,  No.  198,770, 
granted  July  81,  1877,  to  Leander  J.  McCor- 
mick,  William  R.  Baker,  and  Lambert  Erpeld- 
ing,  assignors  to  C.  H.  and  L.  J.  McCormick. 

The  invention  of  the  patentee  is  carried  back 
to  November  or  December.l868,atwhichtimehe 
made  a  modelcontaininghisperfected  invention, 
which  he  shortly  afterwards  sent  to  his  patent 
solicitors,  and  which  was  sent  to  the  Patent  Of- 
fice with  the  application  sworn  to  February  25, 
1864,  and  filed  December  4,  1865.  The  dekv 
seems  not  to  have  been  attributable  to  the  appli- 
cant 

The  patents  introduced  in  this  case  as  affect- 
ing the  questions  of  novelty  and  infringement, 
and  which  were  prior  to  the  invention  of 
Graham,  and  which  seem  to  be  relied  on  by  the 
appellee,were  as  follows:  To  George  C.  Dolph, 
No.  18,141,  issued  September  8, 1857;  to  W.  S. 
Stetson  and  R.  F.  Maynard,  No.  24,068,  issued 
May  17, 1859;  the  Zug  patent;  the  Ball  patent; 
and  one  to  Stephen  S.  Bartlett,  No.  34,545, 
issued  February  25. 1862. 

We  are  of  opinion  that  the  circuit  court  took 
an  erroneous  view  of  the  question  of  infringe- 
ment. The  capaci^  of  the  finger  beam  to  *  'nse 
and  fall  freely  at  either  end."  spoken  of  in  the 
specification  of  the  plaintiff^  patent,  was  not  a 
new  thing  with  him^  but  had  been  used  for  many 
years  in  mowing  and  reaping  machines,  the 
fin^  beam  moving  on  a  pivot  at  its  inner  end; 
and  the  plaintiff,  in  the  specification  of  his 
patent  of  July  28, 1867,  stated  that  he  did  not 
claim  the  connecting  of  the  finger  bar,  I,  to  the 
bar,  J,  bv  the  Joint,  h,  because  that  had  been 
previousfv  done.  It  was  also  old  to  have  a  le^er 
connected  bv  a  loose  connection,  by  which  the 
driver  coula  tip  up  the  front  edge  of  the  finger 
bar  arbitrarily,  and  secure  it  so  that  it  could 
not  fall  below  the  inclination  at  which  he  had 
set  it,  although  it  was  left  free  to  tip  up  further 
automatically. 

The  arrangement  spoken  of  in  the  plaintiff's 
n)ecification,  whereby  the  finger  beam  can '  'rock 
forward  and  backward  witiiout  twisting  the 
[14]  link  that  forms  its  connection  with  the  gearing 
carriage."  was  secured  by  making  the  pivot  on 
which  the  crosswise  tilt  takes  place,  at  a  point 
in  front  of  the  beam,  so  that  the  pivot  rises  and 
falls  with  the  gMord  fingers,  and  an  arm  is  pro- 
vided by  which  the  movement  of  the  finger 
beam  in  both  directions  is  controlled  by  the 
driver,  instead  of  its  being  independent  of  his 
control  in  its  downward  movement,  as  was  the 
case  in  prior  machines.  It  is  apparent,  from 
the  proceedings  in  the  Patent  Office  on  his  ap- 
plication, and  from  the  terms  of  his  specifica- 
tion and  of  claims  1  and  2  as  granted,  that  the 
intention  was  to  limit  the  modification  which  he 
made*  to  the  particular  location  of  the  swivel 
joint,  M^  on  which  the  crosswise  rocking  move- 
ment takes  place,  and  to  the  rigid  arm  by  which 
the  positive  rocking  of  the  finger  beam  in  both 
directions  is  effect^  and  controlled. 

In  a  mowing  machine  for  cutting  grass,  where 
it  is  desirable  to  cut  near  to  the  ground  in  or- 
der to  cut  and  use  as  much  of  the  grass  as  pos- 
sible, the  front  edge  of  the  finger  beam  must  bear 
closely  on  the  surface  of  the  ground,  wiib  a 


yielding  pressure,  so  that  it  will  rise  freely  in 
order  to  pass  over  such  irregularities  in  the  sur- 
face of  the  ground  as  do  not  require  that  the 
finger  beam  should  be  bodily  lifted.  This  yield- 
ing pressure  is  secured  by  a  capacity  in  it  to 
swing  upward  on  its  heel  as  a  pivot,  because,  if 
its  front  edge  were  held  rigidly  down  ttpon  the 
ground,  the  guard  finders  would  be  driven  into 
every  obstruction.  This  necessity  does  not  ex- 
ist in  machines  for  harvestinggrain,  because  in 
them  the  finger  beam  is  set  several  inches  above 
the  ground,  Uie  grain  being  the  desirable  object, 
rather  than  the  straw,  and  the  carrying  of  the 
finger  beam  at  an  elevation  prevents  its  meeting 
with  obstructions;  and  hence  there  is  no  su(£ 
occasion,  as  in  mowing  machines,  for  its  front 
edge  being  left  free  to  swing  upward. 

Thecapacity,if  any,  which  Graham  added  to  th# 
machines  in  general  use,  was  one  for  raising  and 
lowering  the  pivot  of  oscillation,  which  hi^  be- 
fore been  stationary,  and  a  further  capacity  for  a 
positive  downward  tilt  or  forward  rocking,  which 
enabled  the  driver  to  tip  up  the  heel  of  the  finger 
beam  and  force  the  fingers  under  lodged  grain  or 
grass.  The  rocking  forward  and  backward, 
spoken  of  in  the  plamtifTs  specification,  is  ap- 
plied to  a  tilting  backward  which  rocks  the  front 
of  the  fin^  b^m  upward,  and  to  a  tilting  for- 
ward which  rocks  the  heel  of  that  beam  up> 
ward  and  its  front  downward.  In  the  defend- 
ants' machine  there  is  no  such  rocking  back- 
ward and  forward,  but  there  is  a  swinging 
motion,  the  same  as  in  the  prior  Ball  patent,  the 
pivot  on  which  the  tilting  takes  place  being  in 
the  rear  of  the  finger  beam,  and  there  being  no 
means  of  positivdy  tipping  the  front  of  the 
beam  downward  or  of  raising  its  heel  to  force 
its  front  edge  and  the  finger  guards  downwards. 
In  the  Ball  patent,  the  draft  rod  passes  under  the 
finger  beam,  and  in  the  defendants'  machine  the 
draft  rod  passesover  the  fi  nger  beam,  to  reach  the 
pivotal  point,  which  is  in  both  cases  the  same. 
In  both  of  them,  the  weight  of  the  finger  l)eam 
being  in  front  of  the  pivot  tends  to  hold  its  front 
edge  down  upon  the  ground ;but,  when  the  finger 
guards  strike  any  elevation,  the  front  edge  of 
the  beam  swings  up  freely  on  its  rear  pivot,  the 
tendency  being  for  its  weight  to  carry  it  back 
to  its  original  position  as  soon  as  the  elevation 
is  passed.  In  the  Ball  patent  there  is  a  lever 
connected  with  a  chain  which  can  raise  the 
finger  beam  or  hold  it  up,  but  cannot  affirma- 
tively depress  it,  its  downward  movement  be- 
ing dependent  solely  upon  the  fact  that  its 
weight  Is  in  front  of  tne  pivot  on  which  It  turnfli 
In  tne  defendants'  machine  there  is  a  substi- 
tute for  the  Ball  chain,  namely:  a  loose  sliding 
link^ which  permits  of  the  same  upward  move- 
ment that  the  chain  does,  and  which  cannot 
force  or  hold  the  beam  down.  In  both  the  Ball 
machine  and  the  defendants'  machine  the  pro- 
pelling force  from  the  draft  rod  is  exerted  from 
the  pivot  in  the  rear;  and  in  both  the  front  edge 
of  the  finger  beam,  where  the  guards  are  situ- 
ated, is  left  free  for  the  swinging  movement 
above  mentioned. 

In  contradistinction  to  this,  the  pivotal  con- 
nection between  the  finger  beam  and  the  draft 
rod  in  the  plaintiff's  machine,  instead  of  being 
at  the  heel  of  the  finger  beam,  is  placed  in  front 
of  it,  at  the  swivel  joint,  M^  and  a  rigid  arm, 
I,  is  mounted  on  the  vibratable  link,  so  that  the 
1)cnm  can  thereby  be  rocked  backward  and  for- 
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ward  by  the  driver,  to  tip  the  heel  of  the  shoe 
[16]  up  and  the  front  down,  or  the  front  np  and  the 
heel  down,  the  heel  of  the  finger  beam  being 
lifted  by  the  forward  rocking  of  the  arm  I,  and 
its  front  bein.?  lifted  by  the  backward  rocking  of 
SQch  arm.  By  the  locking  c^  the  lever  which 
works  the  arm,  the  finger  b^m  can  be  set  at  any 
desired  inclination,  llie  movement  of  the  finger 
befunin  each  direction  is  positive.  Inthedefend- 
ants*  machine,  it  swings  on  a  pivot  at  its  rear, 
which  is  not  raised  or  lowered  by  the  upward 
or  downward  tilt  of  the  guard  fingers, while  in 
the  plaintiffs  machine,  as  the  finder  beam  rocks 
on  tiie  swivel  Joint  M^  the  heel  of  the  finger 
beam  is  lifted  from  the  ground  as  the  finger 
guards  are  turned  downward. 

In  the  Zug  patent,  of  October,  1859,  there  is 
a  finger  beam  attached  to  the  rear  end  of  the 
machine  by  a  vibratable  link,  which  is  itself 
attached  at  its  rear  end  loosely  to  the  machine, 
and  is  also  fitted  loosely  within  the  draft  rod, 
so  that  there  is  a  considerable  rising  and  falling 
motion  to  the  front  end  of  the  shoe,  whereby 
the  guard  fingers  can  be  elevated  and  depressed 
to  a  considerable  extent,  and  in  substantially 
the  same  manner  as  in  the  defendants'  machine, 
the  raising  and  lowering  of  them  being  accom- 
plished at  a  similar  point  as  in  the  defendants' 
machine,  the  difference  in  the  rising  and  falling 
motion  of  the  finger  beam  in  the  Zug  and  in 
the  defendants'  machine  being  a  difference  only 
in  degree. 

In  the  Ball  patent  of  October,  1859,  there  is 
a  finger  beam  attached  by  a  hinged  vibratable 
link,  and  there  is  a  draft  rod,  which  is  hinged 
at  its  front  end.  A  shoe  is  attached  to  the  rear 
end  of  the  draft  rod,  with  a  free  up-and-down 
hinged  Joint  The  finger  beam  of  the  machine 
is  attached  in  front  of  this  hinge,  and  such 
hinged  connection  admitsof  the  risingandf ailing 
of  the  front  of  the  shoe  and  of  the  finger  beam. 
This  motion  is  not  a  rocking  motion,  as  in  the 
plaintiff's  patent,  but  is  substantially  the  same 
rising  and  falling  motion  that  is  found  in  the 
defendants'  machine,  the  only  material  differ- 
ence being  that,  in  the  Ball  patent,  the  draft 
rod  extends  under  the  shoe  and  the  finger  beam, 
and  prevents  them  from  falling  down  lower 
than  a  horizontal  position;  whereas,  in  the  de- 
fendants' machine,  the  draft  rod  extends  over 
the  shoe  and  finger  beam  to  the  same  point  of 
[17]  attachment  as  in  the  Ball  patent,  and  thus  the 
finger  beam  can  fall  lower  than  in  the  Ball 
I>atent,  and  even  to  below  a  horizontal  posi- 
tion; but  the  finger  beam  in  the  Ball  patent  can 
rise  and  fall  as  freely  at  either  end  as  in  the  de- 
fendants' or  the  plaintiff's  machine,  and  the 
crosswise  rising  and  falling  motion  in  the  Ball 
patent  is  of  the  same  character  as  in  the  defend- 
ants' machine,  but  wholly  unlike  the  rocking 
motion,  or  the  forward  and  backward  motion, 
of  the  finger  beam  in  the  plaintiff's  patent. 

In  the  Bartlett  patent,  of  February.  1862, 
there  is  a  finger  beam  attached  at  its  rear  by  a 
vibratable  link,  which  has  a  swivel  Joint  at  its 
outer  end  and  a  free  Joint  at  its  inner  end,  in 
connection  with  a  shoe  and  with  a  draft  rod 
which  extends  from  the  front  end  of  the  ma- 
chine to  the  rear  end  of  the  shoe;  and  the  finger 
beam  is  attached  to  the  shoe  in  front  of  the 
vibratable  link.  There  is  also  a  lever  which 
rocks  forward  and  backward,  and  is  so  arranged 
that  the  finger  beam  and  the  draft  rod  rise  and 
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fall,  and  the  finger  beam  rocks  forward  and 
backward,  substantially  in  the  same  manner  as 
in  the  plaintiff's  patent,  though  with  a  less  per- 
fect motion.  But  there  is  considerable  forward 
and  backward  rocking  motion,  and  the  rocking 
takes  place  with  substantiallv  rigid  lever  de- 
vices, and  there  is  substantially  the  same  rising 
and  f  alline  motion  of  the  finger  beam  at  either 
end  as  in  tne  plaintiffs  patent. 
In  view  of  this  prior  state  of  the  art,  the 

Suestion  of  infringement  stands  in  this  way :  In 
le  defendants'  machine  there  is,  in  combina- 
tion with  the  gearing  frame,  a  vibratable  link 
connection  with  the  finger  beam,  not  very 
materially  different  from  the  vibratable  link 
connection  in  the  plaintiff's  patent;  but  the  draft 
rod  in  the  defendants'  machine  is  different  from 
that  of  the  plaintiff's  patent,  in  that  its  forward 
connection  is  not  substantially  a  swivel  Joints 
but  is  so  hinged  as  to  afford  no  torsional  acUon, 
and  the  draft  rod  is  connected  with  the  shoe  at 
nearly  the  extreme  rear  end  of  the  shoe,  while 
the  draft  rod  in  the  plaintiffs  patent  has 
swivel  Joints  at  both  its  forward  ana  rear  ends, 
and  such  Joints  have  substantiallv  a  free  tor- 
sional capacity.  So,  too,  the  draft  rod  in  the 
plaintiff's  patent  is  attached  to  the  shoe  in  front 
of  the  finger  beam,  instead  of  at  the  extreme 
rear  end  of  the  shoe,  as  in  the  defendants'  ma- 
chine. As  a  consequence  of  these  several  ar- 
rangements, the  finger  beam  in  the  plaintiff's 
patent  rocks  freelv,  W)th  forward  and  backward, 
m  such  manner  that  the  rear  of  the  finger  beam 
may  be  elevated  and  the  guards  be  thrown 
down,  or  the  front  of  it  may  be  elevated  and 
the  guards  be  thrown  up,  with  an  equal  rocking 
motion  in  either  direction;  whereas,  in  the  de- 
fendants' machine,  when  the  finger  beam  is  oper- 
ated upon  by  the  lever,  the  front  part  of  it  mere- 
ly rises  and  falls  with  a  swinging  motion  from 
its  pivoted  point  in  the  rear.  The  defendants' 
machine  differs  from  the  plaintiff's  patent  in 
that  its  finger  beam  cannot  be  raised  at  all  at  its 
rear  by  the  lifting  lever,  and  cannot  be  positive- 
ly moved  downward  by  that  lever.  Therefore, 
as  the  finger  beam  in  the  defendants'  machine 
does  not  nave  the  motion  which  results  from 
the  combination  of  the  elements  specified  in  the 
first  claim  of  the  plaintiff's  patent,  and  does  not 
"rock  forward  and  backward"  in  the  sense  of 
that  claim,  or  in  the  sense  described  in  the 
specification  of  the  plaintifiTs  patent,  it  does  not 
infringe  such  first  claim.  Nor  does  it  contain 
the  swivel  ioint  M^  specified  in  the  first  claim, 
located  and  operating  as  in  the  plaintiff's  pa- 
tent. The  first  claim  of  that  patent  must  in 
view  of  the  state  of  the  art,  and  of  the  special 
limitations  put  upon  it  on  the  requirement  of 
the  Patent  Office,  be  limited  to  the  special  con- 
struction and  arrangement  set  forth  in  that 
claim. 

The  same  views  apply  to  the  second  claim 
of  the  patent,  which  contains  combined  all  the 
elements  set  forth  in  the  first  claim,  with  the  ad- 
dition of  the  rigid  arm,  I.  That  arm,  in  the 
plaintiffs  patent,  has  a  rigid  connection  with 
the  vibratable  link  to  which  it  is  attached,  and 
through  such  arm  the  finger  beam  is  made 
to  rock  backward  or  forward  by  positive  ac- 
tion, in  either  direction;  while  in  the  defend- 
ants' machine  there  is  no  such  rigid  arm,  but 
only  a  connection  by  which  the  front  of  the 
finger  beam  can  be  lifted,  while  it  faDs  by  its 
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own  weight  when  released,  instead  of  beinff 
positively  forced  down,  as  in  the  plaintifrs 
patent.    This  species  of  lifting  device  was  old. 

In  regard  to  the  extracts  set  forth  in  the  opin- 
ion of  tue  circuit  court  from  the  defendants' 
patent  of  July,  1877,  we  are  of  opinion  that  the 
second,  fifth  and  seventh  claims  of  that  patent, 
in  speaking  of  the  shoe  as  "rocking,"  can  only 
refer  to  its  swinging  on  a  hinire  at  its  rear 
end:  and  that  the  term  "  rocking^'  is  not  used 
in  the  sense  in  which  it  is  used  in  the  plaintiff's 
patent,  because,  neither  in  the  defendants'  pa- 
tent nor  in  their  machine  has  their  shoe  or  their 
flnser  beam  any  such  rocking  motion  as  is  de- 
scnbed  in  the  plaintiff's  i>atent. 

It  results  from  these  views  that,  on  a  proper 
construction  of  claims  1  and  2  of  the  i)laintiff's 
patent,  the  defendants  have  not  infringed  it; 
and  that  the  decree  of  the  Circuit  Court  must  be 
reversed,  arid  the  cause  be  remanded  toith  a  direo- 
turn  to  dismiss  the  biU  of  compiaint,  with  costs. 


JAMES  T.  SARGENT  et  al.,  Admrs.  of 
H.  GoRBJkM,  Deceased,  Appts., 

«. 

EDWIN  K  BURGESS. 

(Bee  8.  C.  Beporter*8  ecL  19-2fij 
Letters  Patent— construction  of, 

L  In  a  suit  In  equity  to  reoover  for  the  aUesed 
infringement  of  letters  patent  No.  228,388  granted 
to  John  M.  Gorham.  January  S,  1880,  for  an  im- 
provemeYit  in  wash-boards,  held,  that  claim  8  of  the 
patent  cannot  be  so  oonstmed  as  to  cover  a  pro- 
tector which  does  not  have  the  yielding,  elastic  or 
resilient  function  of  the  Gorham  protector  and 
which  is  not  accompanied  by  a  spring  or  construct- 
ed substantially  according  to  the  description  in  the 
Gorham  specification. 

2.  Claim  3  of  the  Gorham  patent  requires  that  the 
protector  shall  be  constructed  to  fold  down  sub- 
stantially as  shown.  The  defendant's  protector  is 
not  constructed  to  fold  down  in  the  manner  of  the 
Gorham  protector  and  is  not  constructed  substan- 
tially as  shown  in  the  Gorham  specification. 

[No.  127J 

Argued  Dec,  if,  IS,  1888,    Decided  Jan,  7, 1889, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  dismissing  a  suit  for  in- 
fringement of  letters  patent,    .^rmed. 

The  facts  are  statea  in  the  opinion. 

Messrs,  Geo.  H.  Christj'  and  /.  Snotcden 
BeU,  for  appellants: 

The  mere  making  of  a  model  is  not  a  con- 
struction and  use  of  an  invention,  within  the 
meaning  of  the  Act  of  Congress. 

Cox  V.  0Hggs,2Tish,  Pat.  Cas.  174, 176. 177; 
Erne  V.  Underwood,  1  Fish.  Pat  Cas.  160;  Many 
V.  aiz&r.  Id.  17,  20;  Ransom  y.  K  T.  Id.  270. 

No  mechanic  skilled  in  the  art  would  find 
any  difficulty  in  embodvinK  the  invention  in  a 
practical,  operative  and  ef^tual  form. 

Kneaes  v.  SehuylkiU  Bank,  1  Robb,  Pat  Cas. 
810;  Brooks  v.  Bickndl,  2  Robb,  Pat.  Cas.  180; 
Doughty  v.  Day,  9  Blatchf.  268;  Hamilton  v. 
Ives,  3  Pat  Oflf.Gaz.  81;  Union  Paper  Bag  Co. 
V.  Nixon,  4  Pat.  Off.  Gaz.  83;  Ajn,  Hyde  <fe 
Z.  8,  d  D,  M.  Co,  V.  Am.  Tool  db  Madi,  Co. 
4  Fish.  Pat  Cas.  804. 

Messrs.  James  Parsons  and  Furman 
Sheppard,  for  appellee: 
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To  produce  a  patentable  device,  the  exercise 
of  invention  must  be  above  ordinary  mechanic- 
al or  engineering  skill. 

Morris  v.  McMtHiri,  112  U.  8.  244  (28:  702); 
Jacobs  V.Baker,  74  U.  8.  7  Wall.  295 jl9:  200); 
Stimpson  v.  Woodman,  77  U.  8.  10  Wall.  117 
(19:  866);  PearceY.  Mu^ord,  102  U.  8.  112  (26: 
98);  Packing  Go.  Cases,  105  U.  8.  566(28:  1172); 
Hollister  v.  Benedict  d  B,  Mfg,  Co,  118  U.  8. 
59  (28:  901):  West,  Electric  Mfg.  Co.  v.  Ansonia 
Brass  db  C.  Co.  114  U.  8.  447  (29:210);  TaU 
Lock  Mfg,  Co.  v.  QreenUaf,  117  U.  8.  554  (29: 
952). 

The  omission  of  one  ingredient  of  a  combi- 
nation claim  averts  any  charge  of  infringement 
based  on  that  claim. 

Dunbar  v.  Myers,  94  U.  8.  187(24:  84);  Qags 
V.  Herring,  107  U.  8.  640  (27:601);  Fay  v.  Ow- 
desman,  109  U.  8.  408  (27:  979). 

The  combination  claimed  cannot  be  patent- 
able. 

Pickerings,  McCullough,  104  U.  8.  819  (26: 
752);  Hailes  v.  Van  Warmer,  87  U.  8.  20  Wall. 
858-375  (22:241-250);  Hailes  v.  Albany  State 
Co,  123  U.  8.  586(81:285);  MoOer  Safe  A  Lock 
Co.  V.  Mosler,  127  U.  8.  854-868  (82:  182). 

A  claim  cannot  be  enlarged  by  the  language 
in  other  parts  of  the  specification. 

Lehigh  Valley  B.  Co.  v.  Mellon,  104  U.  8. 112 
(26:  639). 

Mr.  Justice  Blatehford  delivered  the  opin-     [  ^^l 

ion  of  the  court: 

This  is  a  suit  in  equity,  brought  by  the  ad- 
ministrators of  John  H.  Gk>rham,  deceased, 
against  Edwin  K.  Burgess,  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania,  to  recover  for  the  al- 
leged infringement  of  letters  patent  No.  228,- 
8S,  granted  to  John  M.  Gk>rnam,  January  6. 
1880,  for  an  improvement  in  wash-board 
frames. 

The  following  is  a  copy  of  the  specification 
and  drawings  oi  the  patent:  "ToaU  whom  it 
may  concern:  Be  it  known  that  I,  John  M. 
Qorham,  of  Cleveland,  in  the  County  of  Cuya- 
hoga and  State  of  Ohio,  have  invented  certain 
new  and  useful  improvements  in  wash-board 
frames;  and  I  do  hereby  declare  the  following 
to  be  a  full,  clear,  and  exact  description  of  the 
invention,  such  as  will  enable  others  skilled  in 
the  art  to  which  it  pertains  to  make  and  use  it, 
reference  being  haa  to  the  accompanying  draw- 
ings, which  form  part  of  this  specification. 

"My  invention  relates  to  wash-boards,  par- 
ticularly to  the  combination,  with  a  wash-board, 
of  a  protector  constructed  to  bend  or  yield  to 
pressure  and  to  return  to  position  when  said 
pressure  is  removed.  This  protector  is  to  shield 
the  person  of  the  washer  from  splashing  water 
or  suds. 

•'Protectors  have  been  heretofore  employed 
in  connection  with  wash-boards,  and  they  have 
been  of  but  two  general  types— one  wherein 
the  protector  is  rigid  and  ngidly  attached  to 
the  wash-board  frame.  A  protector  thus  con- 
structed and  attached  is  not  capable  of  yielding 
or  moving  from  its  position,  when  the  body  <« 
the  operator  presses  a^^ainst  it;  and  it  is  on  this 
account  frequently  objected  to.  The  second 
type  is  when  the  protector  is  attached  to  the 
wash-board  frame  by  a  Joint  or  pivot,  and  it 
allowed  a  swinging  movement;  but  it  possesses     [^^1 
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no  elastic  or  KsDlenl  quality  or  functloti.  and, 
wlieo  mOT«d  by  preasure,  bas  do  power  to  re- 
turn afjaln  to  normal  position  when  said  prea- 
Mire  u  removed.  My  invention  is  designed  to 
overcome  the  obJeetlooB  and  defects  presented 
Id  tliese  two  old  types  of  prolecUva;  aod,  as 
nid  inventioD  Inoadly  comprehends  any  wasb- 
board  protector  oonatructeo  to  bend  or  yield  to 
pressure  and  to  return  to  position  wben  Mid 
pressure  is  removed,  it  is  apimrent  that  I  am 
Dot  to  be  confined  to  any  specific  form  or  mere 
MHwtruction  of  dCTice,  Inasmuch  as  a  variety 
'  of  modified  mecbaulcal  structuies  may  be 
adapted  in  embodying  my  Baid  Invention.  I 
will,  however,  illustiate  and  describe  one  or 
two  effective  forms  of  device  according  to 
this  Inventioo. 

"In  the  drawings.  Figure  1  iilustralea  a 
wash- board  and  its  protector  made  accordlDs  to 
my  invention.  This  figure  Is  io  longitudTaal 
TUilcal  section,  and  It  represents  the  protector 


ss  laid  down  upon  the  face  of  the  board,  as 
packed  for  shipment.  Fig.  S  is  a  similar  view 
of  the  same  device,  only  tbe  protector  Is  shown 
a&  freed  and  sprungoul  into  operative  position. 
Pig.  8  is  a  front  view  of  the  device  as  stiown 
In  Fig.  a.  Fig,  4  represents  a  modified  form 
of  my  device,  wherein  the  protector,  instewi 
of  being  formed  from  a  rigid  piece  and  elastic- 
ally  pivoted  K>  the  frame,  m  snown  in  Figs.  1, 
2  and  8,  la  made  from  a  piece  of  rubber,  spring 
metal,  or  equivalent  material,  susceptible  ol 
itself  yielding  and  returning  to  position,  and 
this  Is  rigidly  fixed  to  tbe  wasb-board  frame, 
as  shown.  Fig.  6  shows  aoolber  modified  em- 
bodiment of  my  invention,  merely  iiluslrating 
a  different  spring-coupler.  C,  from  that  shown 
ioFigs.  1.  SsDifS. 

"A  Is  the  waSh-board  frame,  which  may  be 
of  any  size,  description  or  material.  B  Is  the 
rubbmg-surface,  which  may  also  be  of  any 
character. 

"C  is  the  pro- 
tector, and  C'  a 
'.  spring,       which 

may  be  either  a 
coupier  between 
the  protector  and 
wasii-board  f ramo 
as  shown  in  Fig, 
5  of  tbe  dnw- 
IngB,  or  the  pro- 
tector may  be 
pivoted  to  tho 
frame  aod  the 
spring  C  act  to 
push  or  pull  the 
protector  Into  the 
position  iil^gtra^ 
ediaPigaSandS. 
"The  construc- 
tion of  the  device 
shown  in  Fig.  4  I 
have  already  auf- 
ficientiy  specified 
In  the  preceding 
explaoalionofthc 
drawings. 

"Tbe  operation 
of  my  device  is 
readily  under- 
stood. The  spring 
C,  or  tbe  elastic 
character  of  the 
tiling  itself,  as 
shown  in  Fig.  4, 
serves  always  to 
_  keep  tbe  protect- 

or in  operative  positirai.  (Bee  Figs.  2  and  8.}  When 
the  body  of  theoperator  presses  against  it,  it  yields  in 
such  a  way  as  at  tlie  same  time  to  press  snugly 
sgalnst  her  person,  and  also  to  return  at  all  times  to 
_  position  when  said  pressure  is  removed.  It  thus  iw- 
*  comes  very  effective  as  aprotector,  while  at  the  same 
time  it  is  not  wearing  to  the  person  or  clothes  of  the 

"Another  peculiar  feature  of  my  wash-board  lathe 
flat  manner  tn  which  It  can  be  packed,  as  shown  in 
Fig.  1  of  the  drawings.  Thia  fs  a  great  convenieoca 
and  advantage  In  packing  for  shipment;  and,  more- 
over, wben  thus  packed,  tbe  protector  is  it^lf  protect- 
ed from  injury  to  which  it  ivouldolbcrwisebe  exposed. 
This  ia  nccomplisbed  by  locating  tbe  protector,  at 
shown  in  Figs.  1,  2  and  a  of  the  drawings,  below  tba 
crown-piece  and  between  the  dde  pieces  of  the  frame." 
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Tbe  claims  of  the  patent  are  three  in  number, 
as  follows:  "1.  In  combination  with  a  wash- 
board, a  protector  constructed  substantially  as 
de»cribea,  so  as  to  yield  to  pressure  and  to  return 
to  position  when  said  pressure  is  relieved,  sub- 
stantially as  and  for  the  purpose  shown.  2. 
The  combination,  with  a  wash-board,  of  a  pro- 
tector and  a  spring;,  said  spring  interposed  be- 
tween the  wash-board  and  protector,  and  con- 
structed to  operate  in  retaining  said  protector 
in  its  open  position  and  to  return  it  to  that  po- 
sition when  removed  therefrom.  8.  In  combi- 
nation with  a  wash-board,  a  protector  located 
below  the  crown-piece  and  between  the  side- 
pieces  of  tbe  wash-board  frame,  and  constructed 
to  fold  down  into  or  upon  said  wash-board  even 
with  or  below  the  general  plane  of  said  wash- 
board frame,  substantially  as  and  for  the  pur- 
pose shown."  Only  claim  8  is  alleged  to  have 
been  infringed. 

The  defenses  set  up  were  want  of  novelty  and 
noninfringement  Several  prior  patents  were 
intrm]uced  in  evidence,  as  bearing  upon  the 
question  of  the  proper  construction  of  claim  8, 
and  upon  the  question  of  infringement.  They 
[241  are  ifo.  8161,  to  William  T.  Barnes,  June  17, 
1851;  No.  127,825,  to  John  Epeneterand  Bern- 
hardt Qrivhl,  May  28, 1872;  No.  146,488,  to  James 
A.  Cole,  January  18, 1874;  No.  150,815,  to  Anna 
Frike,  April  28,  1874;  and  No.  222.846,  to 
Wyatt  M.  Stevens,  December  28,  1879.  The 
circuit  court  dismissed  the  bill  and  the  plainti£fs 
have  appealed. 

The  specification  of  the  Gorham  patent  clear- 
ly shows  that  the  protector  whose  combination 
with  a  wash-board  is  the  subject  of  the  inven- 
tion.is  a  protector  constructed  to  bend  or  y\M  to 
pressure,  and  to  return  to  its  position  when  such 
pressure  is  removed,  in  contradistinction  to  a 
protector  which  is  rigid  and  is  ri^dly  attached 
to  the  wash-board  frame;  and  also  in  contra- 
distinction to  a  protector  which  is  attached  to 
the  wash-board  frame  by  a  joint  or  pivot,  and 
is  allowed  a  swinging  movement,  but  possesses 
no  elastic  or  resilient  function,  and  when  moved 
by  pressure  has  no  power  to  return  again  to  its 
normal  position  when  such  pressure  is  removed. 
The  specification  states  that  the  invention  of 
Gorham  is  designed  to  overcome  the  defects 
presented  in  those  two  old  types  of  protectors. 
The  invention  does  not  comprehend  a  protector 
which  is  not  constructed  so  as  to  bend  or  yield 
to  pressure,  and  to  return  to  its  position  when 
such  pressure  is  removed.  The  description 
and  drawings  of  the  Gorham  protector  are  lim- 
ited to  such  a  construction,  and  do  not  show  or 
indicate  any  other. 

The  operation  of  the  device  is  stated  In  the 
specification  to  be  such  that  the  sprint  or  the 
elastic  character  of  the  protector  itself  serves 
always  to  keep  the  protector  in  operative  posi- 
tion, because  it  yielas  to  pressure  against  it  in 
such  a  way  as  always  to  press  snugly  against 
the  person,  and  to  return  at  all  times  to  position 
when  such  pressure  is  removed.  This  feature 
of  the  protector  is  not  claimed  to  have  been 
infringed  by  the  defendant.    The  defendant's 

Srotector,  constructed  in  accordance  with  the 
escription  contained    in   letters  patent   No. 
255,556,  granted  to  Charles  H.  Williams,  March 
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28, 1882,  has  no  spring  and  no  elastic  or  resilient 
quality,  does  not  yield  to  pressure,  and  has  no 
capacity  of  returning  automatically  to  its  nor- 
mal position. 

In  the  defendant's  structure,  the  ordinary  [25] 
cap  piece  of  the  wash-board  has  a  rounded 
exterior  surface,  and  its  inner  surface  performs 
the  function  of  a  protector.  Upon  the  upper 
edge  of  such  cap  piece  is  mounted  a  supple- 
mental protector,  tbe  two  parts  being  locked 
rigidly  together  by  a  tongue-and-groove  joint 
From  the  ends  of  the  supplemental  protector 
are  extended  rigid  arms,  which  are  slotted  and 
connected  to  the  side  pieces  of  the  frame  by 
means  of  pins,  one  of  which  passes  through 
each  slot.  By  removing  the  supplemental 
protector  from  the  cap  piece,  it  can  be  placed 
between  the  side  pieces  of  the  frame,  so  as  to 
stand  edgewise  therein,  by  drawing  it  slightly 
backward,  by  then  raising  it  slightly,  by  then 
advancing  it  to  the  front,  and  by  then  dropping 
it  and  placing  it  edgewise  within  the  frame. 
In  this  latter  position,  the  structure  is  adapted 
for  packing.  Not  only  is  the  defendant's  pro- 
tector without  any  yielding  or  resilient  func- 
tion, but  it  is  not  pivoted  £fter  the  manner  of 
the  Gorham  protector,  nor  does  it  fold  down  Id 
the  manner  of  the  Gorham  protector,  in  the 
sense  of  the  words  **fo]d  down,"  as  used  in 
claim  8  of  the  Gorham  patent. 

The  contention  of  the  plaintiff  is  that  daina 
8  of  the  patent  does  not  require,  as  an  element 
of  the  combination  covered  by  it,  that  the  pro- 
tector should  have  any  yielding,  elastic  or  resil- 
ient function,  or  should  be  accompanied  by  m 
spring;  but  that  it  is  sufficient  if,  by  any  mech- 
anism, it  can  be  so  disposed  of  as  to  be  packed 
away  for  convenience  in  shipment,  or  for  other 
purposes,  in  a  flat  manner,  m  the  vacant  space 
in  which  it  is  packed;  and  that,  as  the  defend- 
ant's protector  is  to  a  large  extent  packed  away 
in  the  same  vacant  space,  claim  8  is  infringed. 
It  may  be  questionable  whether,  if  the  claim 
were  to  be  construed  thus  broadly,  it  would  not 
be  for  merely  a  new  use  of  a  device  before  used 
in  many  things  besides  washboards. 

But,  m  view  of  the  state  of  the  art,  as  shown 
by  the  patents  above  referred  to,  and  in  view  of 
the  course  of  proceeding  in  the  Patent  Office 
on  the  application  for  the  €k>rham  patent,  we 
are  of  opinion  that  claim  8  of  that  patent  can- 
not be  so  construed  as  to  cover  a  protector 
which  does  not  have  the  yielding,  elastic  or  [26] 
resilient  function  of  Uie  Gorham  protector,  and 
is  not  accompanied  by  a  spring  or  constructed 
substantially  accordin^r  to  the  description  in 
the  Gk)rham  specification.  Gorham  evidently 
had  no  idea  of  such  a  construction  as  that  of 
the  Williams  patent,  found  in  the  defendant's 
wash-board;  and  no  person  could,  by  following^ 
the  description  in  the  Gorham  specification, 
arrive  at  the  defendant's  structure.' 

Claim  8  of  the  Gorham  patent  requires  thai 
the  protector  shall  be  "constructed  to  fold 
down,"  *'  substantially  as  -  "shown."  The  de- 
fendant's protector  is  not  eonstructed  to  fold 
down  in  the  manner  of  the  €k>rham  protector, 
and  is  not  constructed  substantially  aa  show  a 
in  the  Gorham  spCKidfication. 

The  decree  of  the  Oireuii  Cowriis  c^firmsi. 
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[45]    THE  CITY  OF  NEW  ORLEANS.  Tiff,  in 

Err., 

THE  LOUISIANA  CONSTRUCTION  COM- 
PANY  (Limited)  bt  al. 

(See  8.  GL  Beporter*s  ed.  46-47.) 

Legal  and  equitable  remedies^Lauieiana  Chde-- 
writ  ef  error,  when  proper, 

L  Remedies  in  the  Courts  of  the  United  States  are 
at  common  law  or  in  equity,  according  to  the  essen- 
tial character  of  the  case,  uncontroUed  in  that  par- 
ticular by  the  practice  of  the  state  courts. 

2.  The  objection  that  an  intervention,  called  a 
**third  opposition*',  by  the  Code  of  Louisiana,  can- 
not be  availed  of  by  aef  endant  in  execution  m  re- 
gard to  propei'ty  so  situated  as  that  involved  in  this 
case,  should  have  been  made  in  the  circuit  court 
and  cannot  be  properly  disposed  of  on  motion  to 
dismin  or  aifirm. 

8.  A  Judgment  in  a  short  and  simunary  proceed- 
ing* analogous  to  the  statutory  remedy  given  in 
many  of  too  States  to  try  the  right  of  property 
at  the  instance  of  the  party  whose  property  is  al- 
leged to  be  wrongfully  seised,  is  a  Judgment  at  law 
and  reviewable  upon  writ  of  error. 

[No.   1104.] 
Submitted  Dee.  17, 1888.  Bedded  Jan.  7,  1889. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana, 
to  review  a  Judgment  rendered  on  verdict  of 
a  jury  a^inst  the  City  of  New  Orleans  upon 
its  "  petition  of  intervention  and  of  third  op- 
position/' claiming  property  to  be  exempt  from 
execution. 

On  motion  to  dismiss  or  affirm.  Motiani 
denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  Howard  McCaieb*  for  defend- 
ants in  error,  in  support  of  motions. 

Meters.  Carleton  Hunt  and  Henry  C. 
Miller*  for  the  City  of  New  Orleans,  in  op- 
position. 

Mr.  Chief  Juetiee  Fuller  delivered  the  opin- 
ion of  the  court: 

By  the  writ  of  error  in  this  case  a  Judgment 
of  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Louisiana  is  brought  up 
for  revision,  which  was  rendered  by  that  court, 
after  a  trial  bv  Jurv  and  on  the  verdict  found, 
against  the  City  oi  New  Orleans  upon  its  "pe- 
tition of  intervention  and  of  third  opposition," 
claiming  certain  property  to  have  been  exempt 
from  seizure  and  sale  on  execution,  which  had 
been  advertised  for  sale  hj  the  United  States 
Marshal  under  a  wriiof  fieri  facias  issued  upon 
a  certain  Judgment  recovered  against  said  city 
bv  the  Louifflana  Construction  Company,  one 
of  the  defendants  in  error,  and  which,  as  ap- 
peared by  an  amended  petition,  was  sold  by 
said  marshal  to  Isidore  J^ewman,  who,  with 
Louis  E.  Lemaire,  attorney  in  fact  of  said  con- 
struction company,  and  K.  B.  Pleasants,  the 
United  States  Marshal,  were  made  parties  to 
said  petition  as  amended. 
[46]  By  articles  895,  896,  897.  898,  899  and  400 
of  the  Code  of  Practice  of  Louisiana,  when 
property  not  liable  is  seized  on  execution,  the 
remedy  of  the  owner  is  by  an  intervention 
called  a  (bird  opposition,  on  which,  by  giving 
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security,  an  injunction  or  prohibition  may  be 
nunted  to  stop  the  sale.  If  no  injunction  i» 
Seued,  and  the  sale  takes  place,  if  the  opposi- 
tion is  sustained,  the  seizure  and  sale  are  an- 
nulled, and  the  property  restored.  In  the  case 
at  bar  an  order  of  prohibition  was  directed  to 
be  issued  upon  the  city  giving  security  as  pre- 
scribed. T)^  it  failed  to  do,  and  the  property 
was  sold  to  Newman,  as  before  stated. 

The  construction  companv  now  moves  that 
the  writ  of  error  be  dismissed,  upon  the  ground 
that  the  cause  was  in  equity,  and  tberefore 
should  have  been  brought  here  by  appeal,  and 
if  that  motion  is  overruled,  that  the  judgment 
be  affirmed. 

The  rule  is  thoroughlj^  settled  that  remedies 
in  the  Courts  of  the  United  Slates  are  at  com- 
mon law  or  in  equity,  according  to  the  essen- 
tial character  of  the  case,  uncontrolled  in  that 
particular  by  the  practice  of  the  state  courts. 
In  Van  Norden  v.  M<yrion,  99  U.  S.  878  f26:458], 
where  a  bill  addressed  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Louisiana, 
sitting  in  chanceir,  alleged  that  complainant 
was  Uie  owner  oi  a  diidge  boat,  wmch  had 
been  seized  on  an  execution  against  another 
party,  and  prayed  for  an  injunction,  for  the 
quie*ting  of  title  and  possession  and  for  dam- 
ages, it  was  held  that,  under  the  provisions  of 
the  Louisiana  Code  of  Practice  pertaining  to 
the  subject,  the  remedy  was  at  law  and  not  in 
equity,  and  the  bill  was  for  that  reason  dis- 
missed. But  it  is  urged  that  there  the  injunc- 
tion was  sued  out  by  a  third  person,  not  origin- 
ally a  party  to  the  cause,  claiming  ownership 
of  the  property  seized;  that  the  property  was 
personal;  and  that  it  was  not  burdened  with 
any  trust;  whereas,  it  is  said  that  here  the  city 
was  the  defendant  in  execution;  that  the  prop- 
erty seized  was  real;  that  the  city  claims  it  as 
trustee  because  locu3  publicus;  and  that  the 
contention  of  the  city  involves  the  elements  of 
trust,  injunction,  and  prevention  of  cloud  on 
title,  an  exclusively  cognizable  in  a  court  of 
equity. 

The  circuit  court,  however,  took  Jurisdiction 
of  the  intervention  of  the  citv  as  * 'third  op- 
ponent," and  the  intervention  being  answered, 
proceeded  to  trial  on  the  merits  and  to  Judg- 
ment accordingly. 

The  objection  of  the  construction  company 
that  third  opposition  cannot  be  availed  of  by  a 
defendant  in  execution  or  in  regard  to  such 
property  and  so  situated,  as  that  involved  in 
this  case,  should  have  been  made  in  the  circuit 
court,  and  cannot  be  properly  disposed  of  on 
this  motion. 

As  the  judgment  stands,  it  is  a  judgment  in 
a  short  and  summary  proceedhig  before  the 
court  under  whose  authority  the  marshal  was 
acting,  analogous  to  the  statutoir  remedy 
friven  in  manv  of  the  States  to  try  the  right  of 
property  at  the  instance  of  the  party  whose 
property  is  alleged  to  be  wrongfully  seized, 
and  as  such,  as  determined  in  T  an  Norden  v. 
Morton,  supra,  is  at  law,  and  properly  review- 
able upon  writ  of  error.  The  motion  to  dis- 
miss is  therefore  denied;  and  as  we  do  not  think 
there  was  color  for  it,  the  motion  to  affirm  must 
be  denied  also. 

Motions  denied 
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[''^l  JOHNSON  N.  CAMDEN,  Appt, 

F.  L.  B.  MAYHEW  &  CO.  bt  al. 

(See  a  C.  Beporter^  ed.  73-66.) 

Chancery  sale — refkual  of  bidder  to  pay  hid-— 
confirmation  of  gaie— liability  on  resale — 
elaiim  of  creditore—^power  of  court— practice, 

1.  The  aoceptanoe  or  releotlon  of  a  Ud,  at  a  sale 
UDder  a  chancery  decree,  is  within  the  sound  equi- 
table discretion  of  the  court,  to  be  exercised  with 
due  regard  to  the  special  circumstances  of  the  case 
and  to  the  stability  of  Judicial  sales. 

2.  Upon  the  bidder^s  refusinff  to  pay  the  amount 
bid,  the  court,  without  conflmung  the  sale  by  a  for- 
mal order,  may  hold  him  to  his  bid  and  order  a  re- 
sale at  his  risk,  both  in  respect  to  the  expenses  of 
the  resale  and  any  deficiency  resulting  therefrom. 

3.  Where  the  decree  required  that  tne  sale  should 
be  made  for  cash  on  the  day  of  ^e  sale,  tiie  pay- 
ment in  cash  on  that  day  is  a  condition  precedent 
to  the  riffht  of  the  purchaser  to  demand  a  confirma- 
tion of  the  sale;  and  the  confirmation  of  the  sale  by 
the  court  is  not  neceesarr  in  order  to  fix  liability  on 
biro  for  a  deficiency  arising  upon  a  resale. 

4.  Where  a  distinct  offer  is  made,  in  open  court, 
to  the  bidder,  to  confirm  the  sale  to  him  upon  his 
complying  with  the  terms  thereof  by  paying  in  cash 
the  amount  of  his  bid,  and  the  offer  Ib  refused,  the 
court  may,  without  a  formal  confirmation  of  the 
sale,  order  a  resale,  holding  him  responsible  for  any 
deficiency  resulting  therenrom. 

5.  Where  the  sale  is  directed  to  be  for  cash  and  the 
property  is  purchased  on  the  sale  by  a  trustee  of  a 
part  of  the  creditors,  the  court  is  not  bound,  in  def- 
erence to  their  wishes,  to  depart  from  the  terms 
of  the  sale  and  apply  their  claims  in  payment  of  the 
purchase  money  required  at  the  sale. 

6.  Where  a  purchaser  refuses,  without  cause,  to 
make  his  bid  good,  he  maybe  compelled  to  do  so  by 
rule  or  attachment  issuing  out  of  the  court  under 
whose  4ecree  the  sale  is  had:  it  isnotnecesmry  that 
bis  liability  for  a  deficiency  on  a  resale  should  be 
ascertained  and  enforced  by  an  independent  suit. 

[No.  80.] 

Argued  Nov.  14,  16,  1888.    Decided  Jan,  14, 
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APPEAL  from  an  order  of  the  Circuit  Court 
of  tlie  United  States  for  tbe  District  of 
West  Virginia,  requiring  appellant  to  pay  tbe 
difference  between  tbe  amount  bid  by  bim  for 
certain  real  estate,  offered  for  sale  at  public 
auction  under  a  decree  in  the  same  suit,  and 
tbe  amount  the  same  property  brought  on  a 
resale,  hod  because  of  bis  refusal  to  comply 
with  Uie  terms  of  the  bid.    Affirmed. 

Reported  below,  sub  nom.  May  hew  v.  West 
Virginia  OH  <k  Oil  Land  Co,,  24  Fed.  Bep. 
205. 

Tbe  facts  are  stated  in  tbe  opinion. 

Messrs,  J,  B,  Jackson  and  A.  H.  Garliuid* 
for  appellant: 

There  can  be  do  liability  upon  Camden  for 
any  deficiency  upon  a  resale  of  the  property, 
because  bis  bid  for  tbe  property  at  tbe  sale 
made  October  1,  1884,  was  only  an  offer  to  take 
tbe  property  at  tbe  ptice  bid,  should  tbe  court 
receive  bis  bid  and  confirm  the  sale. 

KnhU  V.  MitcheU,  0  W.  Va.  517. 

Until  confirmed  by  tbe  coiut  tbe  sale  confers 
so  rights. 

Rorer,  Sales,  §  106;  Busey  v.  Hardin,  2  B. 
Mon.  407;  Blair  v.  Care,  20  W.  Va.  265;  Core 
▼.  StHckler,  24  W.  Va.  696. 

Tbe  bidder,  not  being  considered  the  pur- 
chaser until  the  report  u  confirmed,  is  not  li- 
able to  any  loss  by  fire  or  otherwise,  which  may 
happen  lo  tbe  estate  in  the  interim;  nor  is  he, 
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until  the  confirmation  of  tbe  report,  compell- 
able to  complete  his  purchase. 

2  Dan.  Ch.  Pr.  1465;  1  Sugdcn,  Vend.  A  P. 
70.  71, 7th  Am.  ed. ;  Ex  parte  Minor,  11  Ves.  Jr. 
559;  Twiggy,  Fifleld,  18  Ves.  Jr.  518;  Anson y. 
Totcgood,  1  Jac.  &  W   689. 

After  the  report  of  sale  by  a  master  is  con- 
firmed there  are,  according  to  the  English 
practice,  three  means  of  remedying  the  failure 
of  the  purchaser  to  oomply  with  terms  of  sale. 

Lansdown  y.  Elderton,  14  Ves.  Jr.  512;  iTanf- 
ingy,  Harding,  4  Mylne  &  C.  514;  Anderson 
y.  Foulke,  2  Har.  &  G.  846;  Gordon  y.  Saun- 
ders, 2  McCord,  Ch.  151;  Brasher  y.  Oortlandt^ 
2  Johns.  Ch.  505;  2  Dan.  Ch.  Pr.  1460, 1461, 
1462;  Clarkson  y.  Read,  15  Oratt.  291;  HiU  y. 
HiU,  58  m.  239;  Rorer,  Sales,  §  159. 

Messrs,  C.  C.  Cole,  W.  L.  Cole  and  Geo. 
Wadsworth,  for  appellees: 

The  purchaser  at  a  Judicial  sale  is  personally 
bound  by  his  bid,  although  in  fact  he  be  bia- 
ding  for  another,  unless  he  disclose  his  agency 
at  tbe  time  of  the  bidding. 

2  Jones,  Mortg.  1642;  Crockett  y.  Sexton,  29 
Qratt.  47;  Atkinson  y,  Bichardson,  14  Wis. 
157;  Cordon  y.  Saunders,  2  McCord,  Ch.  151; 
MeComb  y.  Wright,  4  Johns.  Ch.  659;  Ths 
Kate  Williams,  2  Flipp.  50. 

A  party  who  yiolates  a  contract  cannot  suc- 
cessfully insist  upon  its  performance  by  tbe 
other  plartles  to  it. 

Colson  y,  Thompson,  16  U.  S.  2  Wheat.  886 
(4 :  253);  Boone  y.  Mo,  Iron  Co.  58  U.  S.  17 
How.  841  (15:  172);  Builand  MarbU  Co,  y. 
RipUy,  77 IJ.  S.  10  Wall.  857  (19:  961). 

When  property  Is  knocked  down  to  a  bidder 
at  a  judicial  sale  by  public  auction,  it  consti- 
tutes a  binding  contract  from  which  the  pur^ 
chaser  can  onljr  be  discharged  by  order  of  the 
court  for  sufficient  cause  shown. 

Blossom  y.  Milwaukee  <ft  a  1?.  Cb.  72  U.  S.  8 
Wall.  196  (18:  48);  MiUer  y.  Sherry,  69  U.  S.  2 
Wall.  288  (17:  827);  Gordon  y,  Saunders,  2  Mo- 
Cord,  Ch.  151;  Vance  y.  Foster,  9  Bush,  889; 
McLaren  y,  Hartford  F.  Ins,  Co,  5  N.  Y.  151; 
Tripp  y.  Cook,  26  Wend.  148;  Duncany,  Dodd, 
2  Paige,  99;  Fuller  v.  Van  Oeesen,  4  Hill,  178; 
Williamson  y.  Dale,  8  Johns.  Ch.  290;  Jackson 
y.  Warren,  82  lU.  881;  Comstock  y.  Purple,  49 
ni.  158;  HiU  y,  HiU,  58  HI.  239;  Gross  y. 
Pearey,  2  Patt  &  H.  (Va.)  485;  Cfrqfam  v. 
Burgess,  117  U.  S.  180  (29:  889). 

Mr,  Justice  Harlan  deliyered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  final  order  in  the 
suit,  in  the  court  below,  of  Mavhew  y.  West 
Virginia  Oil  and  Oil  Land  Co.  [24  Fed.  Rep. 
205],  requiring  the  appelUnt  Camden  to  pay 
the  difference  oetween  the  amount  bid  by  him 
for  certain  Teal  estate  offered  for  sale,  at  public 
auction,  under  the  decree  in  that  suit,  and  the 
amount  the  same  property  brought  on  a  resale 
had  because  of  bis  reiusal  to  comply  with  the 
terms  of  his  bid.  In  the  order  of  resale  the 
court  reseryed,  for  future  determination,  the 
Question  as  to  his  liability  for  any  deficiency  in 
tlie  amount  the  property  mi^ht  bring. 

The  history  of  the  proceedings  out  of  which 
tbe  present  appeal  arises,  so  far  as  it  is  necen- 
sarv  to  be  stated,  is  as  follows: 

By  a  decree  rendered,  November  17,  1888. 
in  the  aboye  suit,  it  was  adjudged  that  the 
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West  Yirgtuia  Oil  and  Oil  Land  Company  was 
indebted,  m  specified  amounts,  to  various  cred- 
itors, who  were  entitled  to  be  paid  out  of  the 
property  in  question,  according  to  certain  pri- 
orities, and  that  upon  its  failure  to  pay  them, 
within  a  prcscribeid  time,  the  property  should 
be  sold  at  public  auction,  "upon  the  terms  ma/i 
in  hand  on  the  day  of  mUJ*  The  decree  shows 
tliat  Willinm  D.  Thompson,  Richard  A.  Btorrs, 
and  lleman  Lewis  held  debts  that  were  to  be 
first  paid,  equally  and  ratably,  out  of  the  pro- 
ceeds of  sale.  The  other  debts,  made  liens  up- 
on the  property  by  the  decree,  were  held  by 
James  H.  Carrington,  A.  C.  Worth,  W.  H. 
Beach,  the  Toledo  National  Bank,  R.  8.  Blair, 
Benjamin  B.  Valentine  and  Heman  Loom  is. 

Before  the  property  was  offered  for  sale,  a 
writing  was  prepared  purporliog  in  its  caption 
to  be  an  •^agreement  made  this  —  day  pi  No- 
vember, 18^,  between  J.  N.  Camden,"  J.  IH. 
Carrington,  W.  H.  Beach,  A.  C.  Worth.  Tole- 
do National  Bank,  R.  S.  Blair,  B.  B.  Valentine 
and  Heman  Loomis."  It  provided,  among 
other  things,  that  Camden  should  purchase  the 
property,  when  sold  under  the  decree,  for  the 
mutual  benefit  of  "the  parties  hereto,"  if  it 
sold  for  a  sum  not  exceeding  the  ag^egate 
amount  of  the  claims  against  it,  including  in- 
terest and  costs;  that  if  he  bought,  he  should, 
as  agent  and  trustee  of  the  parties,  apply  their 
claims  in  payment  of  tlie  purchase  money  re- 
qnired  at  the  sale,  and  place  on  record  a  declar- 
ation of  trust  showing  that  the  property  was 
[75]  held  by  him  in  trust  for  the  payment  oi  said 
debts,  out  that  it  should  belong  to  him,  in  fee 
simple,  when  he  paid  them  oflT;  the  rents,  issues 
imd  profits  thereof,  after  deducting  necessary 
expenses,  to  be  applied  by  the  trustee  as  fol- 
lows: 

*•  1.  The  balance,  if  any.  due  to  J.  N.  Cam- 
den, assignee  of  W.  D.  Thompson,  shall  be 
fully  paid.  0.  Then  forty  per  cent  of  the  pro- 
ceeds of  said  property  shall  be  paid  to  Heman 
Txx>mi8  and  sixty  per  cent  thereof  to  the  said 
Carrington,  Worth,  Beach,  Toledo  Nation- 
al Bank,  Blair  and  Valentine,  according  to 
their  rights  and  priorities,  as  fixed  by  the 
said  decree,  as  between  the  six  parties  last 
named,  until  they  and  each  of  them  are  fully 
paid.  8.  Then  sixty  per  cent  of  said  proceeds 
shall  be  paid  to  said  Carrington,  so  far  as  to 
reimburse  and  indemnify  him  such  sums  of 
money,  if  any,  as  he  may  be  held  liable  for  as 
maker,  acceptor,  or  indorser  of  two  certain 
bills  of  exchange,  for  the  payment  of  which 
the  said  West  Virginia  Oil  and  Oil  Land  Com- 
pany  is  primarily  liable,  one  of  which  bills  Is 
supposea  to  be  held  by  Marietta  Arnold,  of 
Michigan,  and  is  for  the  sum  of  $1,500,  and 
the  other  is  held  by  the  National  Bank  of  Com- 
merce in  New  York,  and  is  for  the  sum  of 
92,481.89.  4.  After  the  payment  of  the  fore- 
going amounts  the  said  property  shall  be  held 
in  trust  for  the  payment  of  any  balance  due 
the  said  Heman  Loomis  until  the  same  is  fully 
paid.'* 

This  writing  was  signed  by  all  the  parties 
named  in  its,  caption,  except  Beach  and  the 
Toledo  National  Bank. 

It  should  be  here  stated  that  before  any  sale 
took  place  several  judgment  creditors  of  the 
West  Virginia  Oil  and  Oil  Land  Company  were 
fallowed  to  intervene  in  the  cause  by  petition, 

in  V.  K. 


each  asserting  a  right  to  have  his  demand  paid 
out  of  the  proceeds;  some  of  them  claiming 
priority  over  any  creditor  whose  debt  had  been 
specifically  provided  for  by  the  decree. 

On  the  first  of  May,  1884,  the  property  was 
offered  by  commissioners  for  sale  at  publio 
auction,  and  Charles  H.  Shattuck  became  the 
purchaser  at  the  price  of  $168,000,  although  he 
was  at  the  time  special  receiver  of  the  rents, 
profits  and  product  arising  therefrom.  He  was 
personally  interested  in  his  bid  to  the  extent  of 
about  $20,000.  Who  his  associates  were  is  not  [76] 
disclosed  by  the  record.  The  sale  was  duly 
reported,  the  commissioners  receiving  from 
Shattuck  on  the  day  of  sale  the  entire  amoun' 
bid  by  him. 

William  P.  Thompson  and  Oliver  H.  Payne, 
with  William  N.  Chancellor  as  their  surety, 
having  executed  a  bond  conditioned  that  if  the 
property  was  resold  they  would  bid  the  sum  of 
$173, OCK),  and  having  deposited  the  sum  of 
$10,000,  as  additional  security,  the  court  di- 
rected a  resale,  and  required  the  commission- 
ers to  return  to  the  purchaser  (which  they  did) 
the  moneys  theretofore  received  from  him. 

The  next  sale  occurred  on  the  first  day  of 
October.  1884,  when  Thompson  and  Payne,  by 
Camden,  acting  as  their  a^ent,  bid  the  sum  of 
$178,000.  But  Camden  bid,  in  his  own  name, 
the  sum  of  $173,050,  and,  being  the  highest 
bidder,  was  declared  the  purchaser.  In  their 
report  of  sale  the  commissioners  state: 

"The  said  Camden  did  not,  and  has  not  as 
yet,  paid  to  your  commissioners  the  sum  of 
money  so  bid  and  offered  by  him  for  said  prop- 
erty as  aforesaid,  or  any  part  thereof;  but  when 
your  commissioners  required  the  cash  from 
said  Camden,  pursuant  to  the  terms  of  said  sale, 
he  tendered  to  us  a  paper  purporting  to  be  a 
copy  of  a  contract  in  writing  made  between 
several  of  the  creditors  mentioned  in  said  de- 
cree of  the  17th  of  November,  1888,  authoriz- 
ing the  said  Camden,  as  the  agent  or  trustee  of 
the  said  creditors  who  signed  said  contract,  to 
purchase  the  said  property  at  any  sale  thereof 
that  might  be  made  under  said  decree,  and  as- 
signing to  him  the  amounts  decreed  in  favor 
01  each  of  said  several  creditors,  for  the  pur- 
pose of  bis  using  and  applying  the  same  in 
payment  of  the  sums  so  bid  by  him  for  said 
property.  8aid  copy  of  the  contract,  with  the 
paper  thereto  attached,  signed  by  Heman 
Loomis,  by  B.  M.  Ambler,  his  attorney,  bear- 
ing date  September  30.  1884,  is  herewith  filed. 
Said  Camden  also  exhibited  to  your  commis- 
sioners the  original  of  the  said  contract  from 
which  the  copy  hereto  attached  was  made. 
Your  commissioners  declined  to  receive  the 
said  contract  in  payment,  in  whole  or  in  part, 
of  the  purchase  money  so  bid  by  said  Camden 
for  said  property,  or  to  accept  anything  in  pay- 
ment thereof  except  lawful  and  current  money  [77] 
of  the  United  States,  and  this  the  said  Camden 
has  not  as  yet  paid." 

The  *  'paper*  here  referred  to  was  a  letter 
from  Loomis,  in  which  he  notified  Camden 
that  the  latter  would  be  held  liable  if  he  did  not 
buy  the  property  pursuant  to  the  terms  and 
conditions  or  the  writing  of  November,  1883. 

On  the  6th  of  October,  1884,  Camden  filed 
his  petition  in  said  suit,  in  which  he  states  that 
it  was  distinctly  agreed  by  all  whose  names  are 
mentioned  in  its  caption,  that  he  should,  as 
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their  agent,  purchase  the  property,  and  that 
each  of  them  did,  in  person,  or  by  their  repre- 
sentatives, assent  to  that  contract  and  its  terms. 
He  allege:  "Your  petitioner  now  discovers 
that  the  paper  was  not  actually  signed  by  W. 
H.  Beach  or  by  said  bank.  He  believes  and 
charges  that  both  are  bound  by  said  agreement 
though  they  did  not  sign  the  same,  but  to  avoid 
any  vexatious  litigation  vour  i)etitioner  is  will- 
ing to  pay,  if  required  by  the  court,  the  full 
amount  of  the  claims  of  said  Beach  and  of  said 
bank  in  cash.  Tour  petitioner  prays  that,  the 
premises  being  considered,  he  may  be  allowed 
to  apply  the  claims  and  debts  adjudged  by  said 
decree  in  discharge  of  bis  liability  for  the  pur- 
chase money ;  that  his  compliance  with  the  terms 
of  said  contract  may  be  considered  and  decreed 
a  compliance  witJii  the  terms  of  said  sale;  that 
the  said  contract  may  be  received  in  discharge 
of  his  bid;  that  the  sale  be  confirmed,  and  that 
a  deed  be  made  to  your  petitioner  for  the  said 
property,  and  that  the  court  will  make  such 
further  order  or  decree  and  grant  such  other 
and  general  and  further  reliet  in  the  premises 
as  your  honors  may  deem  right,  as  in  equity 
may  be  proper." 

Exceptions  were  filed  by  Carrinffton,  Worth, 
Beach,  the  Toledo  National  Bank,  Valentine 
and  Blair  to  the  report  of  sale,  and,  on  their 
motion,  a  rule  was  awarded  aprainst  Camden  to 
show  cause  why  he  should  not  pay  the  sum  of 
$178,050  bid  by  him  for  the  property,  or  why 
the  sale  should  not  be  set  aside,  and  a  resale  had 
at  his  risk  and  cost.  His  petition  above  re- 
ferred to  was  accepted  as  his  answer  to  that 
rule.  After  answers  filed  by  various  creditors 
to  Camden's  petition,  the  court,  upon  applica- 
[78]  lion  of  Thompson  and  Payne,  made  an  order 
canceling  their  bond,  and  ordering  that  the 
$10,000,  deposited  in  the  registry  of  the  court, 
be  returned  to  them,  which  was  done.  Subse- 
quently a  motion  was  made  bv  several  credit- 
ors to  set  aside  that  order  as  having  been  im- 
properly procured  and  made,  without  notice  to 
them. 

The  exceptions  to  the  report  of  sale  were  sus- 
tained, the  sale  set  aside,  and  the  commission- 
ers directed  to  resell  the  property  at  the  cost  of 
Camden  for  cash  in  accordance  with  tlie  ori^- 
nal  decree;  and  "If  the  said  property  shall  be 
sold  for  a  less  sum  than  $178,050,  the  said  bid 
of  the  said  Camden,  the  court  reserves  for  fut- 
ure determination  in  this  cause  the  question 
whether  the  said  Camden  will  be  required  to 
pay  the  deficiency." 

The  third  sale  occurred  March  17,  1885,  and 
the  propert}r  then  brought  only  $119,100,  Shat- 
tuck  becoming  the  purchaser,  and  paying  that 
amount  in  cash  to  the  commissioners.  To  this 
sale  certain  creditors  filed  exceptions  on  the 
ground,  among  others,  that  the  amount  bid  was 
grossly  inadequate.  In  addition,  some  of  them 
filed  petitions  which  Camden  answered,  where- 
by an  issue  was  made  as  to  the  confirmation  of 
the  last  sale,  and  as  to  his  liability  for  the  de- 
ficiency. Upon  Uiese  matters  the  parties  took 
proof.  The  cause  was  heard  before  ChUf  Jus- 
tice Waite,  when  a  final  order  was  made,  June 
6,  1885,  reciting,  among  other  things,  that  the 
court  was  of  opinion  £at,  if  the  last  sale  was 
confirmed,  Camden,  by  virtue  of  his  bid,  was 
liable  to  pay  the  difference  between  the  sum  of 
$178,050  and  the  amount,  $119,100,  bid  by 
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Shattuck,  and  all  costs  rendered  necessary  by 
his  failure  to  comply  with  the  terms  of  sale, 
and  that  the  last  sale  to  Shattuck  should  be 
confirmed,  unless  either  Camden  or  Thompson 
and  Payne  would  take  the  property  at  the 
amounts  of  their  respective  bids. 

The  record  shows  that  after  announcing  this 
opinion  the  court  offered  Camden,  who  was 
then  present,  with  his  counsel,  the  privilege  of 
taking  the  property  at  the  sum  bid  bv  him,  and 
of  having  bis  purchase  confirmed,  if  he  would 
pay  in  ciSh  the  amount  bid  by  him.  This  of- 
fer was  refused,  Camden  declaring  in  open  [79] 
court  that  he  would  not  take  the  property  un- 
less'the  sale  was  confirmed  on  the  basis  of  the 
alleged  contract  of  November,  1888,  between 
him  and  others.  The  court  then  called  on  him, 
as  the  agent  of  Thompson  and  Payne,  to  elect 
for  them  whether  they  would  take  the  property 
at  the  sum  he  had  bid  for  them,  and  pay  the 
cash  therefor;  and  he  thereupon  declared  that, 
while  he  had  authority  to  make  the  bid  origi- 
nally, he  had  not  authority  to  make  an  election 
for  them  under  the  offer  now  made.  An  order 
was  thereupon,  May  15,  1885,  entered,  vacat- 
ing the  order  of  the  third  day  of  November, 
1^4,  canceling  the  bond  of  Tliompson,  Payne 
and  Chancellor,  confirming  the  last  sale  of 
Shattuck,  and  directing  the  commissioners,  by 
proper  deed,  to  convey  the  propertv  to  him. 

It  was  further  decreed  that  Camden  pay  into 
the  registry  of  the  court,  for  the  benefit  of 
such  of  the  parties  to  the  suit  or  other  persons 
as  mi^ht  be  entitled  thereto,  the  sum  of  $53,950, 
with  interest,  and  the  costs  rendered  necessarv 
by  his  failure  to  comply  with  the  terms  of  h& 
bid  in  cash.  Mayhew  v.  West  Virginia  Oil  db 
Oil  Land  Co.  24  Fed.  Rep.  205.  This  is  the 
decree  which  is  here  for  review  upon  Camden's 
appeal. 

It  is  undoubtedly  true  that  Camden's  bid  of 
$178,050  was,  in  legal  effect,  only  an  offer  to 
take  the  property  at  that  price;  and  that  the 
acceptance  or  rejection  of  that  offer  was 
within  the  sound  and  equitable  discretion 
of  the  court,  to  be  exercis^  with  due  r^^ard 
to  the  special  circumstances  of  the  case  and  to 
the  stability  of  judicial  sales.  Milwaukee  d 
M,  R.  Go.  V.  Soutter,  72  U.  8.  5  Wall.  6e2 
[18:  680];  Williamson  ▼.  Dale,  8  Johns.  Ch. 
290,  292:  Eable  y.  Mitchdl,  9  W.  Ya.  492,  509; 
Core  V.  Striekler,  24  W.  Va.  696;  Bum/  v.  Bar- 
din,2  B.Mon.  407, 411;  Bays'  App.  51  Pa.  58,61; 
CItildress  v.  Buri,  2  Swan,489;  Ihinean  Y.Dodd^ 
2  Paige,  100, 101.  It  is  further  contended  that 
an  acceptance  of  that  offer  could  only  have  been 
manifested  by  an  order  confirminffUie  sale;  and 
as  no  such  order  was  in  fact  made,  that  Cam- 
den could  not  be  hdd  liable  for  a  deficiency  [8S] 
arising  upon  a  resale  of  the  property.  In  sup- 
port of  tius  position  his  counsd  cite  DanielPs 
Chancery  Practice  and  Pleading,  Vol.  2,  ♦1281, 
Cooper's  ed.,  in  which  it  is  said:  *'The  rule 
that  the  master's  report  of  a  purchase  must  be 
absolutely  confirmed  before  the  contract  can 
be  considered  as  binding,  api^ies  equally  to 
cases  in  which  it  is  sought  to  compel  a  purchaser 
to  complete  bis  purchase,  as  where  it  is  sou^t 
to  enforce  the  contract  against  the  vendor. 
As  a  preliminary  step,  therefore,  towards  en- 
forcing the  completion  of  the  contract,  it  is 
necessary  to  have  the  report  confirmed."  The 
present  case,  however,  is  not  one  in  which  it  is 
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sought  to  compel  the  purchaser  to  complete  his 
purchase.  It  may  be  that  if  the  court  below 
had  determlued  to  hold  Camden  to  his  bid  for 
the  property,  a  necessary  preliminary  step  to 
that. end  would  have  been  the  formal  confirma- 
tion of  the  sale,  and.  perhaps,  the  tender  of  a 
deed,  to  be  followed  oy  an  order  compelling 
him  to  pay  the  whole  amount  that  he  offered. 
But  it  was  not  restricted  to  that  particular  mode 
of  securing  the  rights  of  the  parties  for  whose 
ben^t  the  property  was  sold;  for,  upon  appel- 
lant refusing  to  pay  the  amount  bid,  the  court, 
without  confimung  the  sale  by  a  formal  order, 
could  have  held  him  to  his  oner,  and  ordered  a 
resale  in  the  mean  time  at  his  risk,  both  in  re- 
spect to  the  expenses  of  the  resale  and  any 
deficiency  resulting  therefrom.  The  latter 
course  was  approved  by  Lord  Cottenham  in 
Harding  v.  Harding, 4  Myl.  &  C.  514,.and.was 
in  accordance  with  previous  decisions.  Saun- 
Jera  v.  Gray,  4  Myl  A  C.  515  note  (a);  8.  0. 
Gray  v.  Gray,  1  B^v.  199;  Tanner  v.  Badford, 
4  Myl.  &  C.  519  note.  So  in  Daniell's  Chan- 
cery Pr.  &  R.  (Vol.  2,  ♦1282):  "According, 
however,  to  the  present  practice,  a  more  com- 
plete remed V  is  afforded  against  the  purchaser 
refusing,  without  cause,'  to  fulfill  his  contract; 
for  the  plaintiff  may  obtain  an  order  for  the 
estate  to  be  resold,  and  for  the  purchaser  to  pay 
as  well  the  expenses  arisinfi:  from  the  noncom- 
pledon  of  the  purchase,  we  application,  and 
the  resale,  as  also  any  deficiency  in  price  arising 
upon  the  second  sale." 

In  view  of  the  terms  of  the  decree  of  Novem- 
ber 17,  1888,  there  is  no  ground  for  the  con- 
[84]  tention  that  the  confirmation  of  the  sale  to 
Camden  was  necessary  in  order  to  fix  liability 
on  him  for  the  deficiency  arising  upon  the  re- 
sale. The  decree  expressly  required  that  the 
tale  should  be  made  '*upon  the  terms,  cash  in 
hand  on  the  day  of  sale;*^  thus  practically  mak- 
ing the  pavment  in  cash  on  the  day  of  sale  of 
the  sum  bid  a  condition  precedent  to  the  right 
of  the  purchaser  to  demand  a  confirmation  of 
ihe  sale.  The  commissioners  appointed  had 
no  authority  to  accept  from  the  purchaser  any- 
thing but  cash,  nor  could  they  postpone  pay- 
ment of  the  sum  offered  beyond  tihe  d!ay  of  sale. 
They  conformed  in  all  respects  to  the  terms  of 
the  decree,  and  Camden  bid  in  his  own  name, 
without  any  previous  notice  to  them  that  he 
represented  others  in  so  biddins,  or  that  he  de- 
sired or  intended  to  use  the  debts  of  particular 
creditors  in  making  payment  in  whole  or  in 
part.  His  application  to  the  court,  after  the 
report  of  sale,  that  he  be  permitted  to  complete 
his  purchase  by  using  the  alleged '  'contract"  of 
November,  1888,  was  properly  denied,  for  sev- 
eral TteasoDs:  First,  toe  writing  of  that  date 
could  not  become  a  contract  l)indinff  upon 
those  signing  it  until  it  was  executed  by  all 
whose  names  appear  in  its  caption;  second,  after 
Uie  ori^al  decree  was  passed,  and  before  the 
fint  sale  took  place.  Judgment  ci^itors,  for 
whom  the  decree  made  no  provision,  intervened 
in  the  cause,  claiming  a  lien  upon  the  proceeds 
of  any  sale  that  might  be  maoe,  some  of  them 
asserting  priority  even  over  the  ^editors 
named  m  the  decree;  third,  the  court  was  not 
bound,  in  deference  merely  to  the  wishes  of  a 
part  of  the  creditors,  to  depart  from  the  terms 
of  sale,  especially  as  the  creditors  whose  names 
appear  in  the  alleged  contract  of  November, 
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1888.  did  not.  prior  to  the  s&Ic,  ask  such  modi- 
fication of  those  terms  as  would  enable  them 
to  use  their  claims  in  purchasing  and  paying 
for  the  property. 

But  if  there  was  any  ground  to  insist  that  a 
confirmation  of  the  sale  was  necessary  before 
Camden  could  be  made  liable  for  the  deficiency 
resulting  from  the  resale,  all  difficulty  upon 
that  pomt  was  removed  bv  the  distinct  offer 
made  in  open  court,  to  confirm  the  sale  to  him, 
upon  his  complying  with  the  terms  thereof,  hj 
paving  in  cash  the  amount  of  his  bid.  This 
offer  having  been  refused,  and  the  court  hav- 
ing been  thereby  informed  that  he  did  not  wish  |^5] 
to  complete  the  purchase  according  to  the  terms 
of  the  decree  and  of  his  bid,  there  was  no  ne- 
cessity to  go  through  the  form  of  confirming  the 
sale  to  him,  and  then,  immediately,  ordermg  a 
resale,  at  his  risk  and  cost;  but,  as  we  have 
seen,  the  court  was  at  liberty,  without  such 
formal  confirmation,  to  order  a  resale,  holding 
him  responsible  for  any  deficiency  resulting 
therefrom. 

The  only  question  that  remains  to  be  con- 
sidered is  whether  the  liability  of  Camden  for 
the  deficiency  in  the  price  of  the  proper^  on 
the  last  sale  ought  to  have  been  ascertained  and 
enforced  by  an  original,  independent  suit 
We  are  of  opinion  that  the  mode  adopted  in 
thepresent  case  was  entirely  regular. 

Where  a  purchaser  refuses,  without  cause, 
to  make  his  bid  good,  he  may  be  compelled  to 
do  so  by  rule  or  attachment  issuing  out  of  the 
court  under  whose  decree  the  sale  is  had.  It 
was  so  held  in  Blossom  v.  Milwaukee  Railroad 
Company,  68  U.  S.  1  Wall  656  [17: 673],  where 
it  was  said  that  a  purchaser  or  bidder  at  a  mas- 
ter's sale  in  chancery  subiects  himself  quoad  hot 
to  the  Jurisdiction  of  the  court,  and  can  be 
compelled  to  perform  his  agreement  specifi- 
cally. In  Lansdomn  v.  JSlderion,  14  Ves.  Jr. 
512,  a  motion  that  the  person  reported  to  be 
the  best  bidder  before  the  master  pay  within 
a  given  time  the  purchase  money,  or  stand 
committed,  was  sustained  by  Lord  Chancellor 
Eldon,  who  observed  that  the  purchaser  could 
not  be  permitted  to  disobey  an  order,  more 
than  any  other  person.  That  case  was  fol- 
lowed in  Brasher  v.  Van  Corilandt,  2  Johns. 
Ch.  506,  where  Chancellor  Kent,  after  observ- 
ing that  the  purchaser  ought  to  be  compelled 
to  complete  the  purchase,  and  dtins  Lansdown 
V.  Elderton,  said:  "If  no  order  of  this  kind 
could  be  made,  in  this  case,  it  would  foUow 
that  not  only  the  purchaser,  but  the  committee 
of  the  lunatic,  would  be  permitted  to  bafSe  the 
court,  and  sport  with  its  decree  ...  I  have  no 
doubt  the  court  may,  in  its  discretion,  do  it  in 
every  case  where  the  previous  conditions  of  the 
sale  have  not  given  the  purchaser  an  alterna- 
tive. "  See  alM  Blossom  v.  Milwaukee  Railroad 
Company,  70  U.  S.  8  Wall  196. 207  FIS:  48,  46]; 
Smith  V.  Arnold,  5  Mason,  414,  420;  Re^ua  v. 
Rea,  2  Paige,  841;  Casama^or  v.  Strode,  1  8im. 
&  Stu.  881;  Anderson  v.  Ftmlke,  2  Har.  &  G. 
846,  862, 878.  If,  as  is  clear,  the  purchaser  can  [86] 
be  required,  by  rule  or  attachment,  to  pay  into 
court  the  entire  sum  bid  by  him  and  thus  com- 

Elete  his  purchase,  it  is  difficult  to  see  why  a 
idder,  sought  to  be  made  liable  for  a  deficien- 
cy resulting  from  a  resale  caused  by  his  refusal 
to  make  his  bid  good,  may  not  be  proceeded 
against  in  the  same  suit  by  rule,  or  in  any  other 
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mode  devised  by  the  court  that  will  enable  bim 
to  meet  the  issue  as  to  his  liability.  That  issue 
in  the  present  case  was  tried  upon  pleadings 
and  proof,  and  there  is  no  pretense  that  the  ap- 
pellant had  not  full  opportunity  to  present  ms 
defense  before  the  final  order  now  under  re- 
view was  made. 

It  is  suggested  bv  the  learned  counsel  for 
the  appellant  that  his  client  occupies  an  anom- 
alous ~  position,  being  required  to  pa^  a  ver^ 
large  sum,  without  getting  anything  in  return 
therefor.  It  is  only  necessary  to  say  that,  even 
if  the  late  Chief*  Justice  was  mistaken  in  sup- 
posing that  the  appellant  was  directly  or  indi- 
rectly interested  in  the  last  purchase  by  Shat- 
tuck,  his  failure  to  obtain  a  conveyance  of  the 
property  was  due  entirely  to  his  persistent  re- 
fusal to  comply  with  the  terms  of  his  own  bid, 
made  with  full  knowledge  of  the  terms  of  sale. 

Decree  affirmed. 


[128]  WILLIAM  H.  INMAN  et  al..  Partners, 
under  the  Firm  Name  of  Inkan,  Swann 
&  Co.,  PlffB,  in  Err., 

THE  SOUTH  CAROLINA  RAILWAY 

COMPANY. 

(^  &  a  Heporter^s  ed.  12^-141.) 

Common  carrier — contract  retie^ng  from  liabU- 
ity—biU  of  lading— <arriefB  right  to  insur- 
ance—suretu — insurer^i  right  of  eubrogaOon 
ighte  of  tneurer. 


1.  Reasonable  UmitatiODS  upon  the  responsibitt^ 
of  a  common  carrier  may  be  imposed  by  contract; 
but  the  carrier  cannot,  by  contract  with  the  own- 
er of  the  goods,  exempt  himself  from  liability  for 
his  own  neglifirence;  and,  in  case  of  loss,  the  pre- 
sumption is  against  the  carrier. 

2.  Refusal  by  the  owners  to  enter  into  contract 
that  the  carrier  shall  not  be  liable  unless  the  owners 
shall  Insure  for  his  benefit,  is  no  defense  to  an  ac- 
tion to  compel  him  to  carry. 

8.  A  clause  in  a  bill  of  lading  that  the  carrier  in- 
curring a  liabiiity  for  lose  or  damage,  shall  have 
the  benefit  of  any  insurance  which  may  have  been 
effected  upon  or  on  account  of  the  goods,  together 
with  the  fact  that  the  carrier  has  not  recelyed  such 
benefit,  is  no  defense  to  an  action  against  the  car- 
rier for  not  safely  canylng  and  delivering  the 
goods,  and  for  their  loss  by  fire  through  the  car- 
viep^s  neffUflrenoe 

4.  A  clause  in  a'  blU  of  lading  that  the  carrier,  if 
he  becomes  liable  for  loss  of  the  goods,  shall  have 
the  benefit  of  any  insurance  which  may  have  been 
effected  thereon,  does  not  compel  the  owner  to  in- 
sure for  the  benefit  of  the  carrier;  but  if  the  owner 
has  Insurance  at  the  time  of  the  loss,  which  may  be 
made  available  to  the  carrier,  or  which  he  has  col- 
lected without  condition,  before  bringing  suit 
against  the  carrier,  and  which  he  wrongf  luly  re- 
fuses to  aUow  the  carrier  the  benefit  of,  a  counter- 
chiim  therefor  may  be  sustained  In  favor  of  the 
carrier 

5.  Where,  in  the  order  of  ultimate  liability,  that 
of  the  cairier  is  prinuiry  and  that  of  the  in- 
surer secondary,  the  insured  can,  in  the  absence  of 
provisions  otherwise  controlling  the  subject,  pro- 
ceed against  the  party  secondarily  liable;  but, when 
he  does  so,  he  is  bound  to  give  to  the  latter  the 
benefit  of  the  remedy  against  the  party  principaL 

6.  Where  the  owner  has  taken  out  policies  on  the 

{roods  which  contain  the  provision  that,  in  case  of 
oas  or  damage  under  the  policies,  he,  by  accepting 
payment  therefor  transfers  to  the  insurers  his  claim 
for  loss  or  damage  against  the  carrier  for  their 
benefit,  and  that,  in  event  of  loss,  he  agrees  to 
subrogate  to  the  insurers  all  his  claims  Affninst  the 
oarrier  not  exceeding  the  amount  paid  oy  the  in* 
furers,  any  act  of  the  owner  to  defeat  his  claim 
against  the  carrier  would  operate  to  cancel  the  Ua- 
bUfty  of  the  insurers.    Such  policies  oould  not, 
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therefore,  be  made  available  for  the  benefit  of  the 
carrier,  under  the  clause  In  the  bill  of  lading  abov» 
mentioned. 

7.  Under  such  policies,  the  insurers  could  require 
the  owners  to  pursue  the  carrier  in  the  first  in- 
stance, and  decline  to  indemnify  them  until  the 
question  and  the  measure  of  the  cameras  liability 
was  determined. 

[No.  86.] 

Argued  Nov.  IS,  16,  1888.    Decided  Jan.  U^ 

1889. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  South  Carolina^ 
to  review  a  Judgment  in  favor  of  defendant  to 
recover  damages  for  the  loss  of  goods  which  the 
defendant,  as  a  common  carrier,  had  received 
at  Columbia,  South  Carolina,  to  be  carried  to 
Charleston,  in  that  State,  and  there  delivered  to 
a  connecting  carrier  to  be  transported  to  New 
York,  and  which  it  was  alleged  the  defendant 
did  not  safely  carry  and  deliver,  but  which 
were,  while  in  defendant's  possession  as  a  car- 
rier, destroyed  by  fire  by  its  negligence.  B^- 
tereed. 

Statement  by  Mr.  OMrfJvdiee  Fuller  s  [ ^'^l 

Williuni  H.  Inman,  John  H.  Inman,  Jamei 
Swann,  Bernard  S.  Clark,  and  Robert  W.  In- 
man, copartners  in  busipess  under  the  firm  name 
of  Inman,  Swann  &  Company,  brought  suit 
against  the  South  Carolina  Railway  Company, 
in  the  Circuit  Court  of  the  United  States  for  the 
District  of  South  Carolina,  on  the  18th  of  July, 
1884,  to  recover  damages  for  the  loss  of  248 
bales  of  cotton  (out  of  809  bales),  which  the  de- 
fendant, as  a  common  carrier,  had  received  at 
Columbia,  South  Carolina,  to  be  safely  carried 
for  certain  freight  money  to  Charleston,  in  that 
State,  and  there  delivered  to  a  connecting  car- 
rier to  be  trans(>orted  to  New  York,  and 
which,  the  plaintifls  averred,  the  defendant 
did  not  safely  carry  and  deliver,  but  which 
were,  while  in  the  defendant's  possession,  cus- 
tody and  control  as  a  common  carrier,  ' '  bv  the 
carelessness  and  negligence  of  the  defendant, 
its  officers,  agents  and  servants,  destroyed  by 
fire." 

In  its  answer  the  defendant  admitted  the  [ISO] 
shipment,  names  of  shippers, .  place  of  ship- 
ment, and  number  of  bales  shipped;  and 
avened  '*that  at  the  date  of  the  receipt  and  ship* 
ment  of  said  cotton  bills  of  lading  were  ^vea 
therefor,  in  which  were  stated  the  conditiona, 
stipulations  and  agreements  upon  which  sdd 
cotton  should  be  carried  by  the  railroad  com* 
pany  receiving  it,  and  by  the  connecting  roads, 
which  bills  of  lading  and  the  conditions,  8ti|>> 
ulations  and  agreements  thereof,  were  received 
and  accepted  by  the  plain ti€s,  and  constitute 
the  contract  between  them  and  the  defendant;" 
that  the  cotton  was  received  "subject  to  the 
conditions,  stipulations  and  agreements  of  said 
bills  of  lading,"  and  that  the  248  bales  were 
destroyed  by  Ire;  but  denied,  as  a  first  defense, 
the  allegations  in  respect  to  negligence;  and,  as 
a  second  defense,  stated  '*  that  amone  other 
stipulations  and  agreements  in  said  bills  of 
lading  under  which  said  cotton  so  destroyed  by 
fire  was  carried  is  the  following,  to  wit:  *  And 
it  is  further  stipulated  and  agre^  that  in  case 
of  any  loss  or  damage  done  to  or  sustained  by 
any  cotton  herein  receipted  for  during  transpor- 
tation, whereby  any  legal  liability  mi^  be  in* 
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curred  by  the  tenns  of  this  contract,  that  the 
company  alone  shall  be  held  responsible  there- 
for in  whose  actual  custody  the  cotton  may  be 
at  the  time  of  the  happenmg  of  such  loss  or 
damage,  and  the  company  incurring  such  liabil- 
ity shall  baye  the  benefit  of  any  insurance  which 
may  haye  been  effected  upon  or  on  account  of 
said  cotton;'  that  the  plaintiffs  had  fully  insured 
said  cotton  so  destroyed  by  fire,  in  solyent 
companies,  from  risks,  amon^;;  which  fire  was 
one,  and  that  at  the  time  of  the  occurrence  of 
said  fire  said  cotton  was  fully  covered  by  in- 
surance; but  that  this  defendant  has  not  had  the 
benefit  of  such  insurance,  nor  haye  the  plaint- 
iffs given  or  offered  to  give  it  the  benefit  of 
such  insurance." 

The  bill  of  exceptions  states  that  the  plaint- 
iffs, to  maintain  the  issue  on  their  part,  exam- 
ined Bernard  S.  Clark  (one  of  the  plaintiffs)^ 
who  proved  the  delivery  of  the  cotton  to  the 
Grcenyille  and  Columbia  Bailroad,  to  be 
carried  to  the  plaintiffs  at  New  York,  the  re- 
ceipt of  the  cotton  by  the  defendant  as  a  con- 
necting carrier,  its  destruction  by  fire  at 
[131]  Charleston,  on  the  29th  day  of  October.  A.  D. 
lb€3,  while  in  the  custody  of  the  defendant, 
awaitine  delivery  to  the  next  connecting  car- 
rier, ana  that  the  value  of  the  cotton,  less 
freight,  was  $10,717.21;  that  the  form  of  the 
bills  of  lading  given  to  the  aeent  of  the  plaint- 
iffs by  the  Greenville  and  Columbia  Railroad 
Company,  the  first  carrier,  was  as  set  out,  and 
contained  the  clause  above  quoted. 

Upon  examination  by  defendant,  the  witness 
testified  that  plaintiff  had  open  policies  of 
insurance  in  the  Phoenix,  Mechanics'  and 
Traders',  and  Greenwich  Insurance  Com- 
panies, but  had  not  received  any  money 
for  the  loss  occasioned  by  the  burning  of 
the  cotton  in  question;  that  the  insurance 
companies  had  signed  certain  memoranda 
which  witness  produced;  that  witness  in- 
structed Mr.  GMlagher,  an  Insurance  adjust- 
er at  Charleston,  to  bring  suit  if  defendant 
did  not  pay;  that  witness  did  not  know  that 
Gkillagher  represented  the  above  named  insur- 
ance companies,  but  he  had  said  there  would 
be  no  expense  to  plaintiffs;  that  "  by  our  poli- 
cies, in  case  of  loss,  we  have  to  pay  4  per  cent 
on  that  loss,  to  keep  our  policy  good  for  $20,000 
all  the  time.  My  object  is  to  get  this  money 
from  the  railroad  companies  and  save  this  4 
per  cent,  and  $150  average  comes  in  there,  and 
m  case  I  don't  get  it  from  them  to  fall  back  on 
my  insurers — the  insurance  companies— and 
make  them  pay  it  That  is  the  exact  reason, 
and  if  I  don't  get  it  from  them  the  idea  is  that 
I  will  fall  back  on  the  insurance  company."  On 
redirect  examination  the  witness  testified  that 
the  plaintiffs  were  the  owners  of  the  cotton, 
and  did  not  authorize  their  agent  to  take  bills 
of  lading  with  insurance  clause,  but  plaintiffs 
had  received  the  balance  of  the  cotton  and  set- 
tled for  the  freight  on  it  under  the  same  bill  of 
lading:  that  the  agent  "  had  authority  to  take 
bills  of  lading  for  the  cotton,  but  he  had  to  ac- 
cept what  the  company  would  give  him  or  no 
bin  of  lading." 

The  policy  issued  to  plahatiffs  by  the  Me- 
chanics' and  Traders'  Insurance  Company  on 
cotton  burned  bears  date  September  7,  1883, 
and  contains  the  following  provisions: 

"It is  also  agreed  and  understood  that,  in 
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case  of  loB8  or  damage  under  this  policy,  the 
assured,  in  accepting  payment  therefor,  hereby  [132] 
and  by  that  act  assigns  and  transfers  to  the 
said  insurance  company  all  his  or  their  right  to 
claim  for  loss  or  damage  as  against  the  carrier 
or  other  person  or  persons,  to  inure  to  their 
benefit,  however,  to  the  extent  only  of  the 
amount  of  the  loss  or  damage  and  attendant 
expenses  of  recovery  paid  or  incurred  by  the 
said  insurance  company;  and  any  act  of  the  in- 
sured waiving  or  tranuerring  or  tending  to  de- 
feat or  decrease  any  such  claim  against  the 
carrier  or  such  other  person  or  persons,  whether 
before  or  after  the  insurance  was  made  under 
this  policy,  shall  be  a  cancellation  of  the  liabU^ 
ity  of  the  said  insurance  company  for  or  on 
account  of  the  risk  insured  for  which  loss  is 
claimed  ...  In  event  of  the  loss  the  assured 
agrees  to  subrogate  to  the  insurers  all  their 
cmims  against  ^e  transporters  of  said  cotton^ 
not  exceeding  the  amount  paid  by  said  in- 
surers." 

Similar  provisions  are  contained  in  the  policy 
issued  by  the  Greenwich  Company  to  the 
plaintiffs  on  cotton  destroyed.  The  policy  is- 
sued by  the  Phoenix  Insurance  Company  on 
said  cotton  contained  the  following  provision: 
"  In  case  of  any  agreement  or  act,  past  or  fut- 
ure, by  the  insured,  whereby  any  right  of 
recovery  of  the  insured  against  any  persons  or 
corporations  is  released  or  lost,  which  would, 
on  acceptance  of  abandonment  or  payment  of 
loss  by  this  company,  belong  to  this  company 
but  for  such  agreement  or  act,  or,  in  case  this 
insurance  is  made  for  the  benefit  of  any  car- 
rier or  bailee  of  the  property  insured  other 
than  the  person  namea  as  insured,  the  com- 
pany shall  not  be  bound  to  pay  any  loss,  but 
Its  right  to  retain  or  recover  the  premium  shall 
not  he  affected; "  also  the  further  provision, 
'*  that  in  event  of  loss  the  insured  agrees  to 
subrogate  to  the  insurers  all  their  claims  against 
the  transporters  of  said  cotton,  not  exceeding 
the  amount  paid  by  said  insurers." 

The  memoranda  referred  to  as  signed  by  the 
insurance  companies  on  the  dates  named  are  as 
follows: 

••New  York,  Nov.  17,  1888. 

"  To  Inman,  Swann  &  Co. : 

"  In  accordance  with  the  provision  of  this 
policy  the  estimated  loss  sustained  by  this 
conipany  of  $8,667  in  consequence  of  the  fire  [133] 
at  Charleston,  S.  C,  about  Oct.  29,  '88,  is 
hereby  reinstated  and  $114.90  additional  pre- 
miimi  is  charged  by  this  company  therefor,  it 
being  fully  understood  and  agreed  that  when 
the  above  loss  is  finally  adjusted  the  amount 
reinstated  and  the  premium  charged  shall  be 
made  correct." 

•'  Attached  to  this  policy,  21,778." 

••New  York,  Dec.  1.1888. 

"  It  is  hereby  understood  and  agreed  by  the 
undersigned  companies  insuring  Messrs.  In- 
man, Swann  &  Co.  that  proofs  of  loss  by  fire 
at  Charleston,  S.  C,  of  Oct.  29, 1883,  presented 
this  day,  are  to  be  considered  as  filed  on  No- 
vember 17,  as  all  papers  and  vouchers  to  prove 
such  loss  were  forwarded  by  Messrs.  Inman, 
Swann  &  Co.,  with  their  consent,  to  the  South 
Carolina  R.  R.  Co.,  to  collect  loss  from  Uiem 
as  common  carriers,  which,  however,  is  not  to 
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prejudice  Messrs.  In  man.  Swann  &  Go's  claim 
against  the  undersigned  insurance  companies." 

"  New  York,  Jan.  18.  1884. 
"  The  undersigned  companies  haTine  been 
notified  by  Messrs.  Inman,  Swann  &  Co.,  Of 
loss  by  fire  at  Charleston,  8.  C,  on  or  about 
Oct.  29,  '88,  and  proofs  of  loss  having  been 
presented  to  the  South  Carolina  R  R.  (%.,  di- 
rect, on  Nov.  17,  '88,  with  consent  of  said  in- 
surance companies,  which,  however,  it  was 
agreed  upon  should  not  preiudice  the  assurer's 
claim  against  them,  the  claims  having  been 
agreed  upon  as  filed  with  insurance  compa- 
nies on  said  Nov.  17,  in  case  the  railroad  should 
refuse  to  pay,  and  the  claim  being  due  on  Jan. 
17,  1884,  lilessrs.  Inman,  Swann  A  Co.  will 
still  use  every  effort  to  collect  the  claim  direct, 
and  the  undersigned  insurance  companies  here- 
by agree  to  pay  them  (six)  6  iter  cent  interest 
from  Januaiy  17,  '84,  to  the  time  when  claim 
is  collected.  This  a^n^eement,  however,  is  not 
to  prejudice  their  claim  against  the  undersigned 
insurance  companies." 

It  was  conceded  upon  the  argument  that  the 
bills  of  lading  were  aated  October  18,  October 
24.  October  25,  and  October  27, 1883,  and  were 
1 1341  sigiied  for  the  Columbia  and  Greenville  Rail- 
road Company  and  the  companies  constituting 
the  through  Ime,  of  which  defendant  was  one, 
"separately  but  not  jointly;"  and  that  the  poli- 
cies of  insurance  were  dated  August  20,  Sep- 
tember 6,  and  September?,  1883,  andexpired  Au- 
cuRt  29,  1884,  and  contained  these  clauses: 
^'The  total  amount  of  each  and  every  loss,  less 
^150  to  be  deducted  in  lieu  of  average,  shall  be 
paid  within  thirty  days  after  receipt  of  proofs 
of  loss;"  and  "that,  in  the  event  of  loss,  the 
assured  agree  to  pay  the  insurers  additional 
premium  or  premiums  at  the  rate  of  4  per  cent 
on  tbe  amount  of  such  loss  or  losses,  and  this 
policy  is  thereby  to  be  reinstated  and  in  force 
to  the  full  amount  of  $20,000,  unless  either 
party  desire  the  cancelment  of  same." 

At  the  request  of  tbe  defendant  and  subject 
to  plaintififs  exceptions,  the  court  gave  to  Uie 
jury  the  following  instructions: 

'^FiraU  That  tbe  bill  or  bills  of  lading  under 
which  the  cotton  of  plaintiffs  in  this  case  was 
transported  by  the  defendant  constituted  the 
contract  of  the  parties,  and  the  plaintiffs  are 
bound  by  the  stipulation  that  the  defendant 
company  'shall  have  the  benefit  of  any  insur- 
ance that  may  have  been  effected  upon  or  on 
account  of  said  cotton." 

** Second,  That  the  plaintiffs,  before  they  can 
recover  against  defendant  here,  must  show  that 
they  have  performed  their  part  of  this  contract 
by  proving  that  they  have  given  to  the  South 
Carolina  Railway  Company  the  benefit  of  the 
insurance,  or  that  they  have  been  ready  to  per- 
form their  contract  by  tendering  such  benefit, 
and  that  the  same  has  been  refused. 

'*77nrd.  That  if  the  jury  find  that  an  agree- 
ment was  made  between  plaintiffs  and  their 
insurers  by  which  tbe  insurers  waived  proofs 
^f  loss  ana  admitted  the  claim  of  plaintiffs  to 
be  due  by  them  on  tbe  first  of  January,  1884. 
and  plaintiffs  agreed  to  give  time  upon  said 
claim  to  the  insurers  and  meantime  to  press  the 
claim  for  tbe  cotton  against  the  South  Carolina 
I^lway  Company,  defendant,  in  consideration 
of  the  payment  to  plaintiffs  by  their  insurers 
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of  6  per  cent  interest  per  annum  on  said  ad- 
mitted claim  from  January  1, 1884,  then  plaint- 
iffs cannot  recover,  and  verdict  must  be  for  de- 
fendant" 

The  plaintiffs  requested  the  following  in-     [135] 
structions,  which  the  court  refused,  and  p^ain^ 
iffs  excepted: 

"mrst.  That  the  stipulations  in  the  bills  of 
lading  giving  the  defendant  the  bend&t  of  in- 
surance effected  by  the  plaintiffs  is  unreason- 
able, contrary  to  public  policy,  and  the  duties 
and  obligations  imposed  by  law  upon  carriers, 
and  therefore  void. 

*' Second.  That  if  the  stipuUtion  in  Uie  bills  of 
lading  under  which  the  cotton  of  the  plaintiffs 
was  to  be  transported  by  the  defendant  giving 
to  the  carrier  the  benefit  of  insurance  is  valid, 
then  such  stipulation  only  entitles  the  defend- 
ant to  such  insurance  upon  payment  by  it  of 
plaintiffs'  loss,  unless  the  plaintiffs  have  uready 
been  paid  by  the  insurer. 

*'Third,  That  if  the  stipulation  in  the  bills  of 
lading  under  which  plaintifib'  cotton  was  to  be 
transported  by  the  defendant  giving  to  the 
carrier  the  benefit  of  plaintiffs  insurance  is 
valid,  then  such  stipulation  only  entitles  the 
defendant  to  such  insurance  as  it  is  in  the 
hands  of  the  plaintiffs,  and  if  tbe  policy  is 
void  or  unproouctive  this  is  no  defense,  and 
the  plaintiffs  are  entitied  to  recover  in  this  ac- 
tion. 

'* Fourth.  That  if  tiie  stipulation  in  the  biUs 
of  lading  under  which  plaintiffs'  cotton  was  to 
be  transported  by  the  defendant  giving  the 
carrier  benefit  of  insurance  effected  by  plaint- 
iffs is  valid,  then  no  legal  obligation  arose  there- 
from that  the  plaintiffs  should  effect  valid  in- 
surance, and  if  such  insurance  is  invalid  this  is 
no  defense  to  plaintiffs'  action. 

'*F(fth.  That  as  tbe  plaintiffs,  under  the  stip- 
ulation in  the  bills  of  lading  giving  the  carrier 
benefit  of  the  insurance,  may  or  may  not  have 
insured  as  they  please,  the  defendant  takes  such 
insurance,  if  effected,  subject  to  all  infirmities, 
and  the  same  constitutes  no  defense  to  plaintiffs' 
action. 

"Sixth,  That  the  carrier  does  not  lose  his 
character  as  carrier  by  reason  of  a  stipulation 
giving  him  the  benefit  of  insurance  by  the  ship- 
per or  owner,  and  that  as  carrier  he  is  primarify 
liable  for  loss  or  damage,  if  not  arising  from 
causes  exempted  by  law  or  his  contract;  and  if 
the  defendant  desu^  the  benefit  of  plaintiffs' 
insurance  it  must  first  pay  the  loss  sustained  by 
them. 

** Seventh,'  That  the  defendants,  under  the     [136] 
bills  of  lading  in  question,  are  not  exempt  from 
loss  by  fire,  as  such  exemption,  under  said  bills 
of  lading,  only  applies  to  the  carrier  by  water." 

Mr,  Geo.  A.  Black*  for  plaintiib  in  error: 

The  case  at  bar  distinguished  from  Phaniz 
Insurance  Company  v.  itrw  db  Western  TVans- 
portation  Company,  117  U.  8.  812  (29: 878). 

Where  *an  owner  insured,  and  oamaged  by 
perils  insured  against,  abandons  aU  "spes  re- 
cuperandi^'  to  the  underwriter,  the  latter  on 
paying  tbe  loss  is  entitled  to  be  subrogated  to 
all  the  rights  of  tbe  insured  to  recover  against 
third  parties  who  caused  the  damage. 

Howe  Ivs,  Co,  V.  Western  Transp.  Co.  4  Robt. 
267;  Atlantic  Ins,  Co.  v.  Storrow,  1  Edw.  621; 
S,  a  5  Paige.  285;  iV.  F.  Ins,  Co.  v.  Boulet,  24 
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Wend.  518;  Bogen  v.  ffasaek,  18  Wend.  819; 
jEtna  F,  In9,  Co,  v.  Tyler,  16  Wend.  885;  Hart 
V.  Western  R,  Corp.  18  Met.  99. 

The  entire  destruction  of  the  subject  of  in- 
surance {New  York  v.  Pentz,  24  Wend.  668), 
or  the  pavment  of  the  loss  (iV.  F.  Ins,  Co.  ▼. 
Boulet,  24  Wend.  517),  has  been  considered 
equipollent  with  an  abandonment  in  giving  the 
insurer  such  right  of  subrogation. 

In  the  case  of  a  common  carrier,  the  owner 
of  the  goods  transported  by  him  may,  by  agree- 
ment, give  him  the  benefit  of  an  insurance  on 
them  c3tected  by  such  owner. 

Mercantile Mui.Ins.Co,  Y.Calebs,  20N.T.178. 

By  the  contract  in  question,  the  owner  agrees 
that  as  between  him  and  the  carrier,  the  latter, 
when,  he  has  paid  for  the  loss,  may  hare  the 
benefit  of  the  insurance. 

Rinimil  v.  N.  T.  Cent.  dtK  B.  R.  Co.  17  Fed. 
Hep.  905. 

The  i)o1icies  in  question  created  and  limited 
the  liability  of  the  insurance  company. 

Carstairs  y.  Mechanics  d  T.  Ins.  Co,  18  Fed. 
Rep.  478;  Excelsior  F.  Ins.  Co.  v.  RoyaX  Ins. 
Co.  55  K.  Y.  843;  Mercantile  Mut.  Ins.  Co.  v. 
Calebs,  20  N.  Y.  173;  Foster  ▼.  Van  Reed,  70 
N.  Y.  19. 

The  foundation  of  the  rule  of  public  policy, 
that  the  carrier  shall  not  exempt  himself  by  a 
contract  with  the  owner  of  the  goods  from  lia- 
bility for  his  own  negligence,  Is  that  such  a 
contract  tends  to  relax  that  diligence  in  the 
performance  of  his  duties  as  a  public  carrier 
which  the  law  exacts. 

Bank  ofEy.  v.  Adams  Exp.  Co.  98  U.  S.  174 
(28:  872);  -N.  Y.  Cent.  R.  Co.  v.  Lochaood,  84 
U.S.  17  Wall.  357(21:627). 

In  those  States  and  countries  where  the  pub- 
lic policy  which  is  the  foundation  of  the  re- 
striction does  not  exist,  the  restriction  itself 
does  not  exist 

Perkins  v.  N.  Y.  Cent.  R.  Co.  24  N.  Y.  196; 
UoUister  v.  Nowlen,  19  Wend.  234;  Cole  v. 
Ooodwin,  19  Wend.  251. 

A  carrier  may,  by  express  contract,  restrict 
bis  common -law  liability. 

Kenria  v.  Eggleston,  Aleyn,  98;  Morse  v.  Slrie, 
1  Vent.  190, 238;  CatleyY.  Wintringham,  Peake 
N.  P.Cas.  150;  Gibbon  v.  Paynton,  4Burr.  2301; 
Leeson  v.  Holt,  1  Stark.  186;  Harris  v.  Pack- 
vood,  3  Taunt.  271 ;  Wyld  v.  Pickford,  8  Mees.  & 
W.  448;  SouUieoic^s  Case,  4  Coke.  84;  Iknr  v.  K 
J.  Steam  Naf>.  Co.  11  N.  Y.  485. 

In  Massachusetts,  a  carrier  may  not  contract 
to  exempt  himself  from  liability  for  his  own 
negligence. 

Medfield  Sehml  Diet.  v.  Boston,  H.  <fc  B.  R. 
Co.  102  Mass.  556. 

By  the  law  of  England,  a  contract  of  the  car- 
rier with  the  owner  of  the  goods  to  limit  his 
liability  for  the  negligence  of  his  seryants  be- 
ing yaiid,  an  agreement  to  insure  against  audi 
nejrligence  would  be  equally  yalid. 

Walker  y.  Maitland,  5  Bam.  &  Aid.  171; 
Waters  v.  Monarch  F.  db  L.  Assur.  Cb.  5  El.  & 
Bl  870;  London dtN.  W.  R.  Co.  y.  Olyn,!^.  & 
El.  652;  North  Bntisk  d  M.  Ins.  Co.  v.  London 
L.  db  G.  Ins.  Cb.  L.  R  5  Ch.  Div.  569;  Crowley  y. 
Cohen,  8  Bam.  &  Ad.  478.  See  also  De  Forest 
yt.  Fulton  F.  Ins.  Co.  1  Hall,  84, 110;  Savage  v. 
Com  Exchange  F.  db  I.  Ins.  Co.  86  N.  Y.  655; 
Com.  V.  Shoe  db  L.  D.  F.  db  M.  Ins.  Co.  112 


129  U.S. 


U.  8.,  Book  82. 


Mass.  131;  Jackson  Co.  y.  Boylston  Mut,  Ins. 
Co.  139  Mass.  508. 

If  the  carrier  may  insure  on  his  own  account 
he  may  contract  with  the  person  whose  goods 
he  cairies,  that  such  person  shdl  insure  for  hia 
benefit 

Mercantile  Mut.  Ins.  Co.  y.  Calda,  20  N.  Y. 
173. 

The  contrary  la  the  doctrine  of  the  United 
States  Courts. 

Phanixins.  Co.  y.  Briedb  W.  Transp.  Co.  10 
Biss.  18;  Rintoul  y.  KY.  Cent,  db H R.  R.  Co. 
21  Blatchf.  439;  The  Hadji,  20  Fed.  Hep.  875. 

A  common  carrier  cannot  insure  against  lia- 
bility for  his  own  negligence. 

Home  Ins.  Co  v.  BaltrWarehouse  Co.  93  U.  8. 
527  (28:  868);  Waters  y.  Monarch  F.  Co.  5  EL 

6  Bl.  870;  London  db  If.  W.  B.  Co.  y.  Glyn,  1 
El.  &  El.  652;  De  Forest  y.  Fulton  F.  Ins.  Co. 
1  HaU,  186;  Siter  v.  Morrs,  18  Pa.  219. 

In  a  policy  of  insurance  against  the  perils  of 
the  sea,  and  all  other  perils  usually  covered  by 
such  a  policy^  taken  out  by  a  common  carrier, 
the  risk  of  tne  carrier's  negligence  is  excluded. 

Savage  y.  Corn  Eoxhange  F.  db  I.  N.  Ins.  Co. 
4  Bosw.  8;  Bic/ielieu  etc.  Nav.  Co.  y.  Boston 
M.  Ins.  Co.  26  Fed.  Rep.  596;  Mount  y.  WaiU^ 

7  Johns.  434. 
Messrs.  Wm*  Alien  Butler  and  Theo- 
dore 6.  Barker*  for  defendant  in  error: 

On  contract  for  through  transportation,  ex- 
emptions inure  to  connecting  earners,  although 
not  so  expressly  proyided. 

Manhattan  Ou  Co.  y.  Camden  db  A,  B.  db 
Transp.  Co.  54  N.  Y.  197. 

The  acceptance  of  the  carrier's  receipt  creates 
a  contract,  according  to  its  terms,  between  him 
and  the  shipper. 

Hutchinson,  Carriers,  240. 

The  stipulations  in  the  bills  of  lading,  glyin^ 
the  defendant  the  benefit  of  insurance  efiectea 
by  the  plaintifi's,  are  not  unreasonable  nor 
against  public  policy. 

Phanixins.  Co.  Y.EriedbW.  Transp.  Co.  117 
U.  S.  312  (29:  8m 

A  charge  founded  on  a  hypothetical  state  of 
facts  of  which  there  is  no  eyidence  is  errone- 
ous. 

U.  S.  Y.  Breitling,  61  U.  8.  20  How.  252  (15: 
900). 

An  instruction  which  assumes  the  existence 
of  facts  of  which  there  is  no  evidence  is  mis- 
leading and  erroneous. 

Chicago,  B.  I.  db  P.  B.  Co.  y.  Houston,  95  U. 
8.  697  (24:  542);  Jones  v.  Bandolph,  104  U.  8. 
108(26:671). 

Requests  to  charee,  which  oyerlook  facts  of 
which  there  is  eyiaence,  or  assume  as  proved 
facts  of  which  there  ia  no  evidence,  properly  re- 
fused 

Luias  Y.  Brooks,  85  U.  8.  18  Wall  436  (21: 
779). 

Mr.  Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

The  defendant,  a  corporation  of  South  Caro- 
lina, received  the  cotton  in  question  for  safe 
carriage  from  the  point  of  connection  with  the 
Columbia  and  Qreenville  Railroad  Company  to 
Charleston,  8.  C,  and  delivery  to  the  steamship 
company  at  that  port  The  loss  occurred  by 
fire,  in  Charleston,  before  the  obligation  was 
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discharged;  and  this  is  an  action  as  on  the  case, 
based  on  defendant's  breach  of  duty,  as  a  com- 
mon carrier,  in  failing  to  safely  carry  and 
deliver. 

To  secure  care,  diligence  and  fidelity  in  the 
discharge  of  his  important  public  functions, 
the  common  law  charged  the  common  carrier 
as  an  insurer,  but  the  ngor  of  the  rule  has  been 
relaxed  so  as  to  allow  reasonable  limitations 
upon  responsibility  at  all  events,  to  be  imposed 
by  contract.  We  have,  however,  uniformly 
held  that  Uiis  concession  to  changed  conditions 
of  business  cannot  be  extended  so  far  as  to  per- 
mit the  carrier  to  exempt  himself,  by  a  con- 
tract with  the  owner  of  the  goods,  from  liabil- 
ity for  his  own  negli^nce.  And  as  in  case  of 
loss  the  presumption  is  against  the  carrier,  and 
no  attempt  was  made  here  to  rebut  that  pre- 
sumption, the  defendant's  liability,  because  in 
fault,  must  be  assumed  upon  the  evidence  be- 
fore us. 

The  cause  went  to  judgment,  however,  in 
favor  of  the  defendant  upon  its  second  defense, 
which  was  sustained  by  the  rulings  of  the 
circuit  court  brought  under  review  upon  this 
writ  of  error. 

That  defense  set  up  the  clause  in  the  bills  of 
ladine  providing  that  "The  company  incurring 
such  liability  shall  have  the  benefit  of  any  in- 
surance which  may  have  been  effected  upon  or 
on  account  of  said  cotton;''  and  it  was  averred 
that  the  plaintiffs  had  fully  insured  the  cotton 
against  the  risk  of  fire,  but  that  defendant  had 
not  had  the  benefit  of  such  insurance,  nor  had 
the  plaintifts  given  or  offered  to  give  to  it  such 
benefit. 

If  this  bill  of  lading  had  contained  a  provis- 
ion that  the  railroad  company  would  not  be 
liable  unless  the  owners  snould  insure  for  its 
benefit,  such  provision  could  not  be  sustained, 
for  that  would  be  to  allow  the  carrier  to  decline 
the  discharge  of  its  duties  and  obligations  a8 
such,  unless  furnished  with  indemnity  against 
the  consequences  of  failure  in  such  discharge. 
Refusal  by  the  owners  to  enter  into  a  contract 
so  worded  would  fiunish  no  defense  to  an 
action  to  compel  the  company  to  carry,  and 
submission  to  such  a  requisition  would  be  pre- 
sumed to  be  the  result  or  duress  of  circumstanc- 
[140]  es,  and  not  binding.  But  the  clause  in  ques- 
tion bears  no  such  construction,  and  obviously 
cannot  be  relied  on  as  in  itself  absolving  the 
company  from  liability,  for  by  its  terms  the 
benefit  of  insurance  was  only  to  be  had  when 
a  legal  liability  had  been  incurred,  and  in  favor 
of  "the  company  incurring  such  liability." 
Since  the  right  to  the  benefit  of  insurance  at 
all  dependedi  upon  the  maintenance  of  plaint- 
iffs' cause  of  action,  the  fact  of  not  receiving 
such  benefit  could  not  be  put  forward  in  deniiu 
of  the  truth  or  validity  oi  their  complaint. 

If,  on  the  other  hand,  the  contention  of  the 
defendant  may  be  regarded  as  in  the  nature  of 
a  counterclaim  by  way  of  recoupment  or  set- 
off, then  the  question  arises  as  to  the  extent  of 
the  stipulation,  assuming  it  to  be  otherwise 
valid,  and  what  would  amount  to  a  breach  of 
it. 

By  its  terms  the  plaintiffs  were  not  compelled 
to  insure  for  the  benefit  of  the  railroad  com- 
pany, but  if  they  had  insurance  at  the  time  of 
the  loss,  which  the:^  could  make  available  to 
the  carrier,  or  which,  before  bringing  suit 
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against  the  company,  they  had  collected,  with- 
out  condition,  then,  if  they  had  wrongfully 
refused  to  allow  the  carrier  the  benefit  of  the 
insurance,  such  a  counterclaim  might  be  sus- 
tained, but  otherwise  not. 

The  policies  here  were  all  taken  out  some 
weeks  oefore  the  shipments  were  made,  al- 
though, of  course,  they  did  not  attach  untQ 
then,  and  recovery  upon  neither  of  them  could 
have  been  had,  except  upon  condition  of  resort 
over  against  the  carrier,  any  act  of  the  owners 
to  defeat  which  operated  to  cancel  the  liability 
of  the  insurers.  They  could  not,  therefore,  m 
made  available  for  the  benefit  of  the  carrier. 
Nor  have  the  insurance  companies  paid  the 
owners.  It  is  true  that  after  the  loss  had  been 
incurred,  the  companies  signed  certain  memo- 
randa, by  which  the  face  of  the  insurance  was 
reinstated,  proofs  of  loss  waived,  and  provision 
made  for  postponing  the  question  of  indemnity 
until  the  owners,  if  the  carrier  refused  to  pay, 
had  used  effort  to  collect,  without  prejudice  to 
the  owners'  claims  a^inst  the  insurance  com- 
panics.  But  this  falls  far  short  of  the  equiv- 
alent of  pa3rment,  and,  indeed,  under  the  terms 
of  these  policies,  payment  itself  would  have 
been  subject  to  such  conditions  as  the  compa- 
nies chose  to  impose.  Although  in  the  order  [141] 
of  ultimate  liability,  that  of  the  carrier  is  in 
legal  effect  primary  and  that  of  the  insurer  sec- 
ondary, yet  the  insured  can,  in  the  absence  of 
provisions  otherwise  controlling  Uie  subiect, 
insist  upon  proceeding,  under  his  contract,  first, 
against  the  party  secondarily  liable,  and  when 
he  does  so  is  bound  in  conscience  to  give  to  the 
latter  the  benefit  of  the  remedy  against  the 

n  principal;  but  these  insurers  could,  un- 
leir  contracts,  require  the  owners  to  pur- 
sue the  carrier  in  tlie  first  instance  and  decline 
to  indemnify  them  until  the  question  and  the 
measure  of  the  latter's  liability  were  deter- 
mined. This  they  did,  and  to  their  action  in 
that  regard  the  defendant  is  not  so  situated  as 
to  be  entitled  to  object. 

In  our  judgment  the  second  defense,  in  any 
aspect  in  which  it  may  be  considered  upon  this 
record,  cannot  be  maintained,  and  it  follows 
that  the  action  of  the  circuit  court  was  erro- 
neou.^ 

The  judgment  toiU  be  reversed,  and  the  caiim 
remanded,  with  direetiom  to  the  Circuit  Court 
to  award  a  new  trial. 


GEORGE  W.  PARNSWORTH,  P^.  iri  Err,,  [1041 

THE  TERRITORY  OP  MONTANA. 

(See  S.  a  Reporter's  ed.  104-U4.)  ^ 

Criminal  earn  from  lerritory — commercial 
irawfer— obiter  dXcVamr-juriedietion — Act  cf 
March  S,  ISSS—writ  of  prohibition, 

L  Secsttons  70B,  70S,  1909  and  lOU,  of  the  Revised 
Statutes  do  not  apply  to  or  oover  a  oriminal  osao 
from  the  Territory  or  Montana. 

2.  A  proceeding  by  information,  in  the  probate 
court  in  and  for  a  county  in  the  Territory  of  Moo* 
tana,  against  a  person  for  the  crime  of  misdemeao* 
or,  in  tiaviDg,  in  violation  of  a  statute,  as  a  commeiw 
olal  traveler,  offered  for  sale  in  that  Territory  mer- 
chandise to  be  delivered  at  a  future  time,  without 
first  having  obtained  a  license,  is  a  criminal  case. 

3.  The  language  of  the  court  in  WaU»  v.  IKoA* 
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ingUm  Temtory,  91 U.  8.  680  09:  888),  tbat  thta  court 
oould  only  review  the  final  judflrments  of  the  su- 
preme court  of  A  Territory  in  criminal  cases  when 
the  CkNistitution  or  a  statute  or  treaty  of  the  United 
States  was  brougrht  in  question,  was  obiter  dictum, 

4.  No  test  of  money  value  can  be  applied  to  the 
deprivation  of  liberty,  whether  as  a  punishment  for 
crime  or  otherwise,  in  order  to  oonier  jurisdiction 
upon  this  court. 

6.  The  second  section  of  the  Act  of  March  8, 186S, 
a  Stat,  at  L.  448,  does  not  apply  to  a  criminal  case. 

(L  A  writ  of  prohibition  is  a  civil  remedy,  given  in 
a  civU  action. 

[No.  98.] 
Argued  Nov.  23, 1888.     Decided  Jan.  14, 1889. 

rr  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Montaoa,  to  review  a  Judgment  of 
the  Supreme  Court  of  that  Territory,  afltoaing 
a  lodgment  of  the  District  Court  for  the  County 
of  Gkulatin,  convicting  the  plaintiff  in  error  of 
offering  merchandise  for  sale  without  license, 
and  imposing  a  fine  upon  him.    Diwiined. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  Lowndes,  for  plaintiff  in  er> 
ror. 

(No  counsel  appeared  for  defendant  in  er- 
ror.) 

Mr.  Juitke  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  Territory  of  Montana,  in  a  criminal  case, 
brought  by  Georse  W.  Farnsworth,  who  waa 
proceeded  againat  bv  an  Information  in  the  Pro- 
iMte  Court  in  and  ror  Ghillatin  County  in  that 
Territory,  for  the  crime  of  misdemeanor,  in 
having,  in  violation  of  a  statute,  as  a  commer- 
cial traveler,  offered  for  sale  in  that  Territory 
merchandise  to  be  delivered  at  a  future  time, 
without  first  having  obtained  a  license.  He  was 
I  ^0^1  arrested,  and  pleaded  not  guilty;  and  was  tried 
by  the  court,  no  Jury  having  been  asked  for  or 
demanded.  The  court  found  him  guilty,  and 
its  Judgment  was  that  he  pay  a  fine  of  $50,  and 
co0t8  of  the  prosecution,  $17.70,  and  stand  com- 
mitted until  sudkiSne  and  costs  should  be  paid. 
He  took  an  appeal  to  the  District  Court  for  the 
County  of  Qallatin,  and  the  case  was  tried  by 
tbat  court,  a  Jurv  beinr  expressly  waived;  and 
it  found  him  guUtv  and  sentencea  him  to  pay  a 
fine  of  $60  and  all  costs  of  prosecution.  He 
then  took  an  appeal  to  the  supreme  court  of  the 
Territorv.  That  court  affirmed  the  Judgment 
of  the  district  court  in  January,  1885.  Terri- 
tory  V.  Fanmoarth,  6  Mont  808,  824.  To  re- 
view that  Judgment  the  defendant  has  brought 
the  case  to  this  court  by  a  writ  of  error. 

It  is  very  clear  that  this  is  a  crimin<Q  case;  and 
the  question  arises  whether  there  is  any  author- 
itv  for  the' review  by  this  court  of  the  decision 
of  the  Supreme  Court  of  the  Territory  of  Mon- 
tana, in  a  CTiminal  case.  We  have  oeen  fur- 
nished with  a  brief  on  this  subject  by  the  coun- 
sel for  the  plaintiff  in  error;  but  we  are  unable 
to  find  anv  statutory  authority  for  the  Jurisdic- 
tion of  this  court  in  this  case. 

Section  702  of  the  Revised  Statutes  provides 
as  follows:  "The  final  Judgments  and  decrees 
of  the  supreme  court  oi  any  Territory  except 
the  Territory  of  Washington,  in  cases  where 
the  value  of  the  matter  in  dispute,  exclusive  of 
costs,  to  be  ascertained  by  the  oath  of  either 
party,  or  of  other  competent  witnesses,  exceeds 
one  thousand  dollars,  may  be  reviewed  and  re- 
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versed  or  affirmed  in  the  supreme  court,  upon 
writ  of  error  or  appeal,  in  the  same  manner  and 
under  the  same  regulations  as  the  final  judg- 
ments and  decrees  of  a  circuit  court.  In  the 
Territory  of  Washington,  the  value  of  the  mat- 
ter in  dispute  must  exceed  two  thousand  dollars, 
exclusive  of  costs.  And  any  final  judgment  or 
decree  of  the  supreme  court  of  said  Territory  in 
any  cause  [whenj  the  Constitution  or  a  statute  ._  _^- 
or  treaty  of  the  United  States  is  brought  in  ques-  L  H"  J 
tion  may  be  reviewed  in  like  manner." 

Section  1909  of  the  Revised  Statutes  provides 
that  writs  of  error  and  appeals  from  the  final 
decisions  of  the  supreme  court  of  any  one  of 
eight  named  Territories,  of  which  Montana  is 
one,  "shall  be  allowed  to  the  Supreme  Court  of 
the  United  Stat^,  in  the  same  manner  and  un- 
der the  same  reflations  as  from  the  Circuit 
Courts  of  the  United  States,  where  the  value  of 
the  property  or  the  amount  in  controversy,  to 
be  ascertained  by  the  oath  of  either  party,  or  of 
other  competent  witnesses.exceeds  one  thousand 
dollars,  except  that  a  writ  of  error  or  appeal 
shall  be  allowed  to  the  Supreme  Court  of  the 
United  States  upon  writs  of  ?uibea»  corpus  in- 
volving the  question  of  personal  freedom.*' 

Section  1911  of  the  Revised  Statutes  relates 
exclusively  to  writs  of  error  and  appeals  from 
Washington  Territory.  Section  709  applies  on- 
ly to  a  writ  of  error  to  review  a  final  Judgment 
orMecree  in  a  suif  in  the  highest  court  of  a 
State. 

In  &n<nD  v.  United  Statet,  118  U.  S.  846  fSO: 
207],  these  sections,  702,  709, 1909  and  1911, 
were  considered  in  reference  to  their  application 
to  a  criminal  case  from  the  Territory  of  Utah, 
other  than  a  capital  case  or  a  case  of  bigamy  or 
polygamy,  writs  of  error  in  which  were  provid- 
ed for  by  g  8  of  the  Act  of  June  28,  1874  (18 
Stat,  at  L.  258);  and  the  reasons  there  given 
why  they  did  not  apply  to  or  cover  such  a  crim- 
inal case  show  that  they  do  not  apply  to  or 
cover  a  criminal  case  from  the  Territory  of 
Montana. 

Reference  is  made  by  the  plaintiff  in  error  to 
the  case  of  Watts  v.  TerriUyry  of  Wcuhington, 
91  U.  S.  580  [28: 828],  which  was  a  criminal 
case  from  the  Territory  of  Washington,  in 
which  it  did  not  appear  that  the  Constitution 
or  any  statute  or  treaty  of  the  United  States 
had  been  brought  in  question.  The  Jurisdiction 
of  this  court  in  the  case  was  questioned,  as  not 
being  embraced  by  the  last  clause  of  section  702 
of  the  Revised  Statutes,  before  quoted.  This 
court  dismissed  the  case  for  want  of  Jurisdic- 
tion, saying  that  it  could  only  review  the  final 
judgments  of  the  Supreme  dourt  of  the  Terri- 
tory of  Washington  in  criminal  cases,  when 
the  Constitution  or  a  statute  or  treaty  of  the  [H^] 
United  States  was  drawn  in  ouestion.  The  de- 
cision in  the  case  did  not  uphold  the  Jurisdic- 
tion of  this  court  in  a  criminal  case  where 
the  (>>nstitution  or  a  statute  or  treaty  of  the 
United  States  was  drawn  in  question,  and  the 
language  of  the  court  in  tbat  respect  was  obiter 
dictum. 

It  iB  sought,  however,  to  uphold  the  Jurisdic- 
tion in  this  case  under  the  provisions  of  the 
Act  of  March  8, 1885  (28  Stat  at  L.  448),  which 
reads  as  follows:  "No  appeal  or  writ  of  error 
shall  hereafter  be  allowed  from  any  Judgment 
or  decree  in  any  suit  at  law  or  in  equity  in  the 
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Supreme  Court  of  the  District  of  Columbia,  or 
in  the  supreme  court  of  any  of  the  Territories 
of  the  United  States,  unless  the  matter  in  dis- 
pute, exclusive  of  costs,  shall  exceed  the  sum 
of  five  thousand  dollars. 

"Sec.  2.  That  the  preceding  section  shall  not 
apply  to  any  case  wherein  is  involved  the  valid- 
ity of  any  patent  or  copyright,  or  in  which  is 
drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under,  the 
United  States;  but  in  all  such  cases  an  appeal 
or  writ  of  error  may  be  brought  without  regard 
to  the  sum  or  value  in  dispute." 

In  Snow  V.  United  States,  118  U.  8.  851  [80: 
208],  it  was  held  that  the  first  section  of  that 
statute  applied  solely  to  judgments  or  decrees 
in  suits  at  law  or  in  ec^uity  measured  by  a  pe- 
cuDiary  vfUue.  But  it  is  contended  in  (he 
present  case,  that  the  operation  of  such  first 
secUon  is  not  restricted  to  civil  cases.  It  is, 
however,  restricted  to  cases  where  the  matter 
in  dispute  is  measured  by  a  pecuniary  value; 
and  it  was  said  by  this  court,  in  Kurtz  v.  Mofflti, 
115  U.  S.  487,  498  [20:  458,  460],  that  "a  juris- 
diction, conferred  by  Con^^ress  upon  any  Court 
of  the  United  States,  of  suits  at  law  or  in  equity 
in  which  the  matter  in  dispute  exceeds  the  sum 
or  value  of  a  certain  number  of  dollars,  includes 
no  case  in  which  the  ri^ht  of  neither  party  is 
capable  of  being  valued  in  money."  It  was 
further  said,  in  Snow  v.  United  States,  supra, 
854  [30:  209]:  "As  to  the  deprivation  of  liberty, 
whether  as  a  punii^ment  for  crime  or  other- 
wise, it  is  settled  by  a  long  course  of  decisions, 
cited  and  commented  on  in  Kurtz  v.  Moffltt, 
ubi  supra,  that  no  test  of  money  value  can  be 
applied  to  it,  to  confer  lurisdiction." 

In  the  present  case,  the  information  was  for 
the  commission  of  a  crime.  The  punishment  in- 
flicted by  the  probate  court  was  a  fine  of  $50 
and  $17.70  costs,  and  a  Judgment  that  the  de- 
fendant stand  committed  until  such  fine  and 
costs  should  be  paid.  The  judgment  of  the 
district  court  was  that  the  defendant  pay  a  fine 
of  $50  and  all  costs  of  prosecution.  The  su- 
preme court  affirmed,  with  costs,  the  judgment 
of  the  district  court.  The  judgment  of  the 
probate  court  was  imprisonment  until  the  pay- 
ment of  the  fine  and  the  costs,  and,  if  the  fine 
covered  by  the  judgment  of  any  one  of  the 
courts  could  be  called  a  "matter  In  dispute," 
within  the  first  section  of  the  Act  of  1885,  the 
pecuniarv  value  involved  did  not  exceed  $5,000. 
So  it  is  plain  that  the  first  section  of  the  Act  of 
1885  does  not  cover  the  case. 

It  is  claimed,  however,  that  jurisdiction  in 
the  present  case  is  derived  from  the  second 
section  of  the  Act  of  1885,  and  that,  under  that 
section,  jurisdiction  exists  in  a  criminal  case 
from  the  supreme  court  of  a  Territory,  wherein 
is  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  authority  exercised  under,  the 
United  States.  The  view  urged  is,  that,  in 
the  present  case,  there  is  drawn  in  question  the 
validity  of  an  authority  exercisea  under  the 
United  States,  on  the  ground  that  the  Statute 
of  Montana,  under  which  the  conviction  was 
had,  is  invalid,  and  that,  as  the  Legislature  of 
Montana,  which  enacted  it,  exists  under  the 
authority  of  the  United  States,  the  question  of 
tne  validity  of  the  statute  raises  the  question  of 
the  validity  of  an  authority  exercised  under 

618 


the  United  States.  But  we  do  not  find  it 
necessary  to  consider  this  qaestion,  for  we  are 
of  opinion  that  the  second  section  of  the  Act  of 
1885  does  not  apply  to  any  criminal  case.  That 
section  contains  an  exception  or  limitation 
carved  out  of  the  first  section.  It  declares  that 
the  first  section  "shall  not  apply  to  any  case 
wherein  is  involved  the  validity  of  any  patent 
or  copyright,  or  in  which  ia  drawn  In  question 
the  irGuid%  of  a  treaty  or  statute  oi,  or  an 
authority  exercised  under,  the  United  States," 
and  then  enacts  that,  "in  all  such  cases,  an  ap- 
peal or  writ  of  error  mav  be  brought  without 
regard  to  the  sum  or  value  in  dispute."  This 
clearly  implies  that  the  cases  to  which  the 
second  section  is  to  apply  are  to  be  cases  where 
there  is  a  pecuniary  matter  in  dispute,  and  [113] 
where  that  pecuniary  matter  is  measurable  by 
some  sum  or  value,  and  where  the  case  is  also 
one  of  the  kind  mentioned  in  the  second  sec- 
tion. 

There  is  another  consideration  strengthening 
these  views.  The  Act  of  1886  relates  to  apneala 
and  writs  of  error  from  the  judgments  and  de- 
crees of  the  Supreme  Court  of  the  District  of 
Columbia  and  those  of  the  supreme  court  of 
any  of  the  Territories  of  the  Unitod  States.  It 
was  not  independent  legislation,  but  its  main 
purpose  was  merely  to  increase  to  over  $5,000 
the  jurisdfctional  amount,  which  by  sections 
702  and  1911  of  the  Revised  Statutes,  was  re- 
quired to  be  over  $2,000  for  the  Territory  of 
Washington;  and.  by  sections  702  and  1*909, 
over  $1,000  for  every  other  Territory;  and.  by 
section  706,  as  amended  by  g  4  of  the  Act  of 
February  26,  1879  (20  Stat,  at  L.  821),  over 
$2,500  for  the  District  of  Columbia.  In  all 
these  prior  statutes— sections  702,  706,  1909, 
1911  and  the  Act  of  1879— it  waa  said  that  this 
court  was  to  review  Uie  judgments  and  decrees 
"in  the  same  manner  aotd  under  the  same  regu- 
lations" provided  as  to  the  final  judgments  and 
decrees  of  a  circuit  court.  These  prior  pro- 
visions are  not  repealed;  and  no  Jurisdiction 
ever  existed  in  this  court  to  review  by  VTrit  of 
error  or  appeal  the  judgment  of  a  circuit  court 
in  a  criminal  case. 

In  Smith  V.  Whitnep,  116  U.  8.  167  [29:601], 
cited  for  the  plaintiff  in  error,  the  junsdiction 
of  this  court  was  maintained,  under  the  first 
section  of  the  Act  of  1885,  of  an  appeal  from, 
and  a  writ  of  error  to,  the  Suprem.e  Court  of 
the  District  of  Columbia,  in  a  case  where  that 
court,  by  its  judgment,  had  dismissed  a  petition 
for  a  writ  of  prohibition  to  a  court-martial, 
convened  to  try  an  ofiicer  for  an  offense  punish- 
able by  dismissal  from  the  service  and  the  dep- 
rivation of  a  salary  which,  during  the  term  of 
his  office,  would  exceed  the  sum  of  $5,000.  A 
writ  of  prohibition  is  a  civil  remedy,  ffiven  in 
a  civil  action,  as  much  so  as  a  wnt  of  habeas 
corpus,  whidi  this  court  has  held  to  be  a  civil 
and  not  a  criminal  proceeding,  even  when  in- 
stituted to  arrest  a  criminal  prosecution.  Ez 
parte  Tom  Tong,  108  U.  S.  556  [27: 826]. 

It  would  have  been  easy  for  uongress  to  con- 
fer upon  this  court  jurisdiction  in  criminal  iil4] 
cases  from  the  Territories,  by  plain  and  explicit 
language;  and  for  the  reason  that  no  such 
jur^iction  exists  by  statute  in  the  present  case, 
the  writ  cf  error  is  dismissed. 

in  U.S. 
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EDWARD  JOHNSTONE  bt 

(See  8.  a  Beporter'sed.  68-66w) 

When  a  deed  and  eontraet  coneUtuU  a  mortgage 
'"-parol  evidence. 

1.  A  deed  of  lands,  absolute  in  form  with  general 
warranty  of  tiUe»  and  an  agreement  by  the  yendee 
to  reoonTeythe  property  to  the  vendor  or  a  third 
person,  upon  his  payment  of  a  fixed  sum  within  a 
specified  time,  do  not.  of  themselves,  constitute  a 
mortgage. 

2.  Buch  deed  and  agreement  will  not  be  held  to 
operate  as  a  mortgage,  unless  dearly  shown,  either 
by  parol  evidence  or  by  the  attendantdrcumstanoes. 
sudi  as  the  condition  and  relation  of  the  parties,  or 
gross  inadequacy  of  price,  to  have  been  intended 
by  the  parties  as  a  security  for  a  loan  or  an  existing 
debt. 

[No.  94.1 
Argued  Nov.  tS,  1838. '  Decided  Jan.  Xf ,  1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Iowa,  in  a  suit  in  equity  to  quiet  the 
title  to  lands  in  favor  of  plaintifu    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Geor^^e  NorHs,  for  appellant: 

A  deed,  absolute  upon  its  face,  but  intended 
as  a  security  for  the  payment  of  money  is  a 
mortgage,  even  at  law,  if  accompanied  by  a 
separate  contemporaneous  agreement  in  writing 
to  reconvey,  upon  the  payment  of  the  debt. 

Teal  Y.  Walker  111  U.  8.  242  (28:415);  JVw- 
aent  v.  RHey,  1  Met  117;  Wilson  v.  Shoenberger, 
81  Pa.  295;  Dow  y.  OhamberUn,  5  McLean, 
281;  Bayl^  ▼.  Bailey,  5  Gray,  605;  Lane  y. 
Shears,  1  Wend.  433;  VriedUy  y.  Hamilton,  17 
Serg.  &  R.  70;  Shaw  y.  Erskine,  48  Maine, 
871. 

A  court  of  equity  will  treat  a  deed,  absolute 
in  form,  as  a  mortgage,  when  executed  as  a 
security  for  a  loan  of  money. 

Peugh  y.  Da^,  90  U.  8.  382  (24:776);  Bus- 
sell  y.  Southard,  58  U.  8.  12  How.  189  (18:927); 
ShiUaber  y.  Bobinson,  97  U.  a  68  (24:967). 

Great  stress  is  justly  lidd  upon  the  fact  that 
the  price  bore  no  proportion  to  the  value  of  the 
thing  said  to  have  been  sold. 

Bussell  y.  Southard,  68  U.  8.  12  How.  148 
(18:927);  Conwap  y.  Alexander,  11  U.  8.  7 
Cranch,  841  (8:821);  Morris  y.  Meon,  42  U.  8. 
1  How.  126  (11:69):  Vernon  v.  BetheU,  2  Eden, 
110;  Oldham  y.  ffalleu,  2  J.  J.  Marsh,  114; 
Edrington  v.  Harper,  8  J.  J.  Marsh,  854. 

Messrs.  James  Han^rman  and  Joseph 
G.  Anderson*  for  appellees: 

Upon  the  face  of  the  papers  the  deeds  and 
contract  of  Febmaiy  17, 1875,  did  not  consti- 
tate  a  mortgage. 

OoMsay  y.  Alexander,  11 U.  8.  7  Cranch,  218, 
287  (8:821). 

The  test  of  the  distinction  between  a  mort- 
gage and  a  conditional  sale  is  this:  if  the  rela- 
Uon  of  debtor  and  creditor  remains  and  a  debt 
Btni  subsists,  it  is  a  mortgage;  but  if  the  debt 
be  extinguished  by  the  ajgreement  of  the  parties 
or  the  money  advanced  fi  not  by  way  of  a  loan, 
and  the  grantor  has  the  privilege  of  refunding, 
if  he  pleases,  by  a  given  time  and  thereby  en- 
title  himself  to  a  reconveyance,  it  is  a  condi- 
tional sale. 

4  Kent,  Com.  6th  ed.  144,  note  e;  Snavely  v. 
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Pickle,  29  Gratt.  27,  84,  85;  Sluts  y.  Desenherg, 
28  Ohio  St.  871,  376.  877;  Plagg  v.  Mann,  14 
Pick.  467, 178;  Olover  v.  Payn,  19  Wend.  518, 
520,  521;  SloweyY.  MeMurray,  27  Mo.  113, 115, 
116;  Oalt  y.  Jackson,  9  Ga.  151, 156;  Speneev. 
Steadman,  49  Ga.  188,  141;  West  y.  Hendnx,  28 
Ala.  227,  234;  Buifler  v.  Wimnck,  80  Tex.  332, 
841,  842;  Pitts  v.  Cable,  44  111.  103;  Magnusson  v. 
Johnson,  78  111.  156;  Hicks  v.  Hicks,  5  Gill  &  J. 
75,  81,  83,  86;  McNamara  y.  Chdver,  22  Kan. 
661;  Budd  v.  Van  Orden,  88  N.  J.  Eq.  143. 

In  order  to  constitute  an  absolute  deed,  with 
an  agreement  by  the  vendee  to  sell,  such  agree- 
ment must  be  made  with  the  vendor  and  not 
with  some  other  person. 

Sfiaw  Y.  Brskine,  48  Maine,  871.  878;  Treat 
y.  Strickland,  28  Mame,  234-241;  HittY.  Grant, 
46  N.  Y.  496;  Pa.  L.  Ins.  Oo.  v.  Austin,  42 
Pa.  257,  266;  Payne  y.  Patterson^!  Pa.  134, 
137;  Stephenson  v.  Thompson,  18  lU.  186,  191; 
Oarr  y.  Bising,  62  HI.  14,  19;  Magnusson  v, 
Johnson,  78  DL  156. 

If  the  contract  living  the  option  to  Ford  is 
what  on  its  face  it  pun)orts  to  be,  namely,  a 
mere  option  to  Ford  and  his  assigns  to  purchase 
within  sixty  days,  then  Ford  and  his  assigns 
must  exercise  their  option  and  make  the  pur- 
chase within  the  time  limited.  If  they  do  not 
their  right  is  gone. 

Slowey  V.  MeMurray  27  Mo.  118,  117,  119; 
Sexton  Y.  Hitcficock,  47  Barb.  220,  225;  Conway 
Y.  Alexander,  11  U.  8.  7  Cranch,  218  (3:321). 

Parol  evidence  is  admissible  to  show  that  the 
real  transaction  was  a  mortgage  even  aj^iost 
the  face  of  the  papers,  but  in  such  case  the  evi- 
dence must  be  clear,  satisfactory,  and  coavlno- 

Ing. 

Holland  v.  Blake,  97  U.  8.  624  (24:1027) 
Cayle  v.  Dams,  116  U.  8.  108  (29:583);  Cadman 
Y.  Peter,  118  U.  8.  73  (30:78);  Corhit  v.  Smiih, 
7  Iowa,  60-61;  Cooper  y.  Skeel,  14  Iowa,  578, 
579,  680;  Gardner  y.  Weston,  18  Iowa,  533,535; 
Hi/att  V.  Cochran,  87  Iowa,  809,  310;  Sinclair 
Y.  Walker,  38  Iowa,  575,  677;  Zuter  y.  Lyons, 
40  Iowa,  510,  512;  Woodworth  v.  Carman,  43 
Iowa.  504,  505;  Kibby  v.  Harsh,  61  Iowa,  196, 
198, 199;  Knight  v.  McCord,  63  Iowa,  429,480; 
Ensminger  v.  Ensminger,  89  N.  W.  Rep.  (Iowa) 
208;  1  Jones,  Mort  2d  ed.  260. 

Mr.  Justice  Lamar  delivered  the  opinion  of    [59  J 
the  court: 

This  is  a  suit  in  equity  originally  brought  in 
a  state  court  by  the  appellees  against  the  appel- 
lant and  one  E.  R.  Ford,  to  quiet  the  title  to 
about  3,184  acres  of  land  in  Sioux  and  Clay 
Counties  in  the  State  of  Iowa. 

The  petition  alleged  that  on  February  17, 
1875,  the  defendant,  John  A.  Wallace,  who  was 
then  the  owner  in  fee  of  the  land  in  dispute, 
by  a  deed  of  warranty,  which  was  afterwards 
duly  recorded,  for  a  valuable  consideration, 
sola  and  conveyed  the  same  to  the  plaintiffs 
and  one  William  Leigh  ton;  that  on  the  same 
day  said  grantees  executed  and  delivered  to  the 
defendant  Ford  a  contract  in  writing,  giving 
him  the  option,  for  the  period  of  sixty  days 
from  that  date,  of  purcbasm^  the  land  in  ques- 
tion, upon  the  payment  by  him  of  the  sum  of 
$5,876,  which  contract  was  on  that  day  as- 
signed by  Ford  to  defendant  Wallace,  ana  was 
aiterwanis  duly  recorded;  that  Leigh  ton  after- 
wards conveyed  his  undivided  one  fourth  in- 
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terest  to  the  plnintifl  C.  F.  Davis,  who  after- 
wards conveyed  one  half  thereof  to  plaintiff 
Edward  Johnstone;  that  neither  of  the  defend- 
ants ever  paid  anything  on  the  lands,  and  neither 
ever  exercised  the  option  of  purchasing  within 
the  time  specified  in  the  option  contract,  or  at 
any  time  thereafter,  and  that  the  rights  of  the 
defendants  under  that  contract  had  become  for- 
feited; that  the  plaintiffs,  upon  the  purchase 
of  the  lands,  assumed  control  of  them,  and  had 
paid  the  taxes  thereon;  and  that  the  defendants 
had  DO  rights  under  the  contract,  nor  any  in- 
terest, legal  or  equitable,  in  the  lands,  but  the 
contract,  being  upon  the  records  of  the  coun- 
ties where  the  lands  lie,  constituted  a  doud 
upon  the  title  to  them. 

The  prayer  of  the  petition  was  that  the  option 
contract  be  declared  forfeited,  rescinded  and 
canceled,  and  the  title  to  the  plaintiffs  be  <}uieted 
against  aJl  claims  of  the  defendants,  or  either  of 
tiiem,  and  for  further  relief,  etc. 

Defendant  Wallace  answered,  admitting  the 
execution  and  delivery  of  the  deed  and  option 
contract  of  February  17, 1875,  but  alleging  that, 
taken  together,  they  were  understood  by  the 
parties  thereto  as  constituting  a  mortgage  for 
the  security  of  the  money  received  by  him  at 
that  time,  which  was  in  reality  a  loan;  alleging, 
further,  that  the  transaction  was  to  avoid  the 
effect  of  the  usury  laws  of  Iowa,  the  plaintiffs 
not  being  willing  to  accept  simply  the  legal 
rate  of  10  per  cent  interest  on  such  loan;  that 
the  lands  were  worth  at  that  time  fully  $20,000, 
and  the  money  actually  received  by  him  waa 
onlv  about  $4,250;  that  defendant  Ford  never 
had  any  real  interest  in  the  option  contract,  but 
actually  assigned  it  to  him  before  it  was  signed 
and  executed  by  the  plaintiffs  and  Leigh  ton,  all 
of  which  was  well  known  to  said  parties;  that 
the  loan  was  obtained  in  fqod  faith,  and  he  was 
vnlling  to  bind  himself,  m  the  way  he  did,  for 
said  $5,876,  for  the  use  of  the  said  $4,250  for 
sixty  days,  because  he  badly  needed  money, 
and  believed  he  could  sell  the  land  so  as  to  pay 
off  the  loan  and  leave  a  large  surplus  for  him- 
self; and  that  this  defendant  has  considered 
himself  indebted  to  plaintiffs  and  Leigh  ton  in 
the  sum  of  $4,250,  and  lawful  interest  from 
February  17,  1875,  and  now  asks  that  be  be 
required  to  pay  only  that  amount. 

He,  therefore,  prayed  that  said  deed  be  de- 
clared by  the  court  to  be  a  mortage;  that  the 
title  to  tlie  real  estate  be  decreed  to  be  in  the 
defendant,  subject  to  such  claim  as  the  plaint- 
iffs may  legitimately  have  against  it  by  virtue 
of  that  deed,  and  any  taxes  thev  have  paid; 
and  that  defendant  have  a  legal  right  to  redeem, 
as  provided  by  law,  upon  such  terms  of  pay- 
ment of  such  amount  as  the  court  shall  think 
lust  and  proper,  and  for  other  and  further  re- 
lief, etc. 

The  suit  was  then  removed  into  the  United 
States  Circuit  Court  for  the  Southern  District 
of  Iowa,  upon  the  ground  of  diverse  citizenship 
of  the  parties,  where  defendant  Wallace  filed  a 
cross  bill  substantially  in  matter  and  form  the 
same  as  his  answer,  asking  to  redeem.  Plaint- 
iffs replied  to  ihe  answer  of  Wallace,  and  an- 
swered his  cross  bill,  denying  every  material 
allegation  therein  not  in  harmony  with  the  al- 
legations of  the  petition.  D'^fendant  Ford 
answered,  admitting  all  the  allegations  of  the 
plaintiffs'  petition,  and  disclaiming  any  interest ! 
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in  the  lands.  Testimony  was  taken,  and  the 
decree  of  the  circuit  court  was  in  favor  of  the 
plaintiffs;  the  option  contract  was  canceled  and 
annulled;  the  title  to  the  lands  in  question  waa 
quieted  in  the  plaintiffs  forever  as  against  any 
claim  thereto  on  the  part  of  either  of  the  de- 
fendants or  any  one  claiming  under  them 
through  the  option  contract;  and  the  cross  bill 
of  defendant  Wallace  was  dismissed.  From 
this  decree  Wallace  prayed  and  perfected  an 
appeal,  which  brings  the  case  into  this  court 

The  sole  question  presented  in  the  case  is — 
was  the  transaction  of  Februarv  17,  1875,  an 
absolute  sale  or  a  mortgage?  If  this  question 
could  be  determined  by  inspection  of  Uie  writ* 
ten  papers  alone,  the  transaction  was  clearhr 
not  a  mortgage,  but  an  absolute  sale  and  deed, 
accompanied  by  an  independent  contraol 
between  the  vendee  and  a  third  person,  not  a 
party  to  the  sale,  to  conv^  the  lands  to  him 
upon  his  payment  of  a  fixed  sum  within  a 
certain  time.  Upon  their  face  there  are  none 
of  the  indicia  by  which  courts  are  led  to  con- 
strue such  instruments  to  be  intended  as  a 
mortgage  or  security  for  a  loan;  nothing  from 
which  there  can  be  inferred  the  existence  of  a 
debt,  or  the  relation  of  borrower  and  lender 
between  the  parties  to  the  deeds  or  between  the 
parties  to  the  contract. 

The  question  whether  the  extrinsic  proof 
shows  that  the  $4,250  was  a  loan  to  Wallace, 
and  that  the  deed  and  option  contract  were 
made  to  secure  its  repayment  with  lar^  inter- 
est, is  a  question  of  fact  to  be  determined  by 
the  circumstances  attending  the  execution  of 
the  instruments  in  questiotp. 

The  evidence,  as  it  appears  in  the  record,  it 
much  less  contradictory  than  is  usual  \n  such 
cases  where  it  is  sought  by  parol  testimonv  to 
change  an  absolute  conveyance,  with  a  collat- 
eral agreement  for  a  repurchase,  into  a  mort- 
gage. 

With  the  single  exception  of  the  appellant,  all 
the  witnesses  conversant  with  the  negotiations 
between  the  parties  unite  in  giving  testimony 
tending  to  show  that  the  transaction  wad  a  pur- 
chase of  the  lands  by  the  appellees  for  the  pur- 
pose of  acquiring  the  property,  and  that  the^ 
made  a  collateral  agreement  with  Ford,  that  if 
he,  or  his  assigns,  should  within  sixty  dava 
deposit  in  bank  to  their  credit  the  sum  of  $5,- 
876,  they  would  convey  the  lands  to  them. 

It  is  not  necessary  to  discuss  the  testimony 
in  detaiL  There  are  two  points,  however,  to 
which  we  will  make  reference.  Edward  John- 
stone, one  of  the  appellees,  after  giving  the 
particulars  of  the  contract,  as  expn^scd  m  the 
papers,  says: 

"Upon  the  purchase  of  these  lands  we  went 
into  ]>ossession  of  them,  and  we  paid  taxes  for 
them,  and  sold  a  portion;  and  I  never  heard 
anything  of  any  claim  of  Mr.  Wallace  of  this 
bem^  a  loan,  until  I  saw  it  set  up  in  his  answer 
to  this  case.  ...  I  never  heard  from  Dr.  Ford 
or  Mr.  Wallace  that  he  wanted  a  loan;  there 
was  never  such  a  thing  as  a  loan  intimated. 

"Did  you  ever  hear  Mr.  Leighton  say  any- 
thing on  the  subject? 

"f  talked  freguently  to  Mr.  Leighton  and 
Mr.  Davis  and  Mr.  Connable,  and  I  never  heard 
a  word  said  that  would  intimate  thnt  a  loan 
was  desired  by  Mr.  Wallace;  it  was  all  with 
reference  to  the  purchase  of  these  lands.** 
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Both  Davis  and  Ck>nnable  testify  to  the  same 
effect.  Eadi  denies,  positively,  that  a  loan  was 
proposed,  or  a  debt  incurred,  or  a  mortgage  at 
any  time  contemplated.  These  statements  are 
strongly  corroborated  by  the  other  witnesses, 
and  are  not  contradicted  even  by  the  appellant. 
r63)  £.  R.  Ford,  the  agent  ol  WaUace,  who  initi- 
ated negotiations  between  the  parties,  and 
who  was  present  at  the  execution  and  delivery 
of  the  papers,  the  option  contract  being  made 
with  him,  being  called  as  a  witness  for  the  ap- 
pellant, testified,  "  that  the  deed  and  option 
contract  expressed  the  whole  transaction.''^ . .  . 
"I  didn't  so  understand  it  as  a  loan."  In  re- 
sponse to  the  question,  'In  your  nefi;otiation 
you  did  not  understand  it  in  that  li|pt,  as  a 
loan?"  be  answered:  *'I  did  not.  From  the 
beginning,  in  St  Louis  I  think  it  was,  my 
own  suggestion  as  to  this  option  of  repurchase, 
knowing  that  a  mortga^  or  deed  of  trust  would 
not  be  accepted  for  a  short  loan,  as  no  loan  was 
contemplated,  the  subject  matter  of  a  loan  was 
left  out  of  the  question  altogether."  And  he 
proceeds  afterwards  to  state,  in  reference  to  his 
suggestion  to  Mr.  Wallace  that  he  should  make 
a  sale  and  take  back  the  contract  of  repurchase 
within  a  stipulated  time  and  for  a  stipulated 
price,  that  it  was  the  only  method  he  tiiought 
of.  believing,  as  he  did,  "that  a  sale  might  be 
effected,  but  that  a  short  loan  could  not  be 
made  upon  unimproved  lands;  hence,  I  am 
quite  positive  that  the  subject  of  loans  was  not 
entertained  at  all."  He  also  states:  "That  the 
question  of  interest  was  never  discussed  be- 
tween the  parties,  and  that  whatever  compen- 
sation the  purchasers  would  consider  in  the 
matter  would  be  in  the  nature  of  a  profit  of  the 
land  in  selling." 

W.  B.  ColBns,  who  was  the  attorney  for  the 
appellees,  states  that  the  appellant,  his  agent, 
Ix>rd,  and  Leighton,  one  of  the  purchasers, 
frequently  met  at  his  office  and  conversed  about 
the  pendm^  negotiations  for  the  sale  of  the 
land;  that  they  always  spoke  of  it  as  a  sale  and 
purchase,  and  that  be  did  not  hear  at  any  time 
of  its  being  a  loan. 

There  is  but  one  witness,  the  appellant  Wal- 
lace, who  testifies  that  the  transaction  was  a 
loan.  His  statements  as  to  any  particular  fact 
are  singularly  indefinite,  inconsistent,  and  un« 
8atisfactor;jr  His  testimony  consists,  largely, 
of  his  version  of  certain  conversations  ana  ar- 
rangements with  Leighton,  who  died  before 
the  commencement  of  the  suit. 

These  arrangements  looking  to  the  loan  and 
mortgage  he  expected,  as  he  &eges.  to  be  car- 
[64]  ried  out  by  the  appellees;  but  he  admits,  after 
many  indirect  answers,  that  he  does  not  remem- 
ber any  conversations  with  the  appellees,  or 
any  one  of  them,  in  which  the  transaction  was 
spoken  of  by  himself,  or  by  them,  as  a  loan,  or 
in  which  the  subject  of  interest  was  mentioned 
between  them;  or  in  his  own  language,  "It  is 
more  than  likely  that  I  did  not  have  such  con- 
versation." If  there  was  no  other  testimony 
in  the  case  than  that  of  the  appellant,  we  do  not 
think  the  proof  sufficient  to  overcome  the  effect 
dne  to  the  clear  and  distinct  terms  of  the  writ- 
ten instruments. 

But  it  is  urged  by  appellant's  counsel  that 
the  disparity  between  the  price  paid  for  the 
lands  and  their  actual  value  shows  the  transac- 
tion to  be  a  loan,  and  not  a  purchase.    The 
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evidence  on  this  subject  is,  at  first  view,  con- 
tradictory; some  of  the  witnesses  putting  a 
market  value  per  acre  of  such  lands  in  large 
lots  at  the  price  paid  for  them  by  the  appellees; 
others  stating  their  value  to  be  from  |2.60  to 
$8  per  acre.  The  real  fact,  taking  all  the  tes- 
timony together,  seems  to  be  that  those  lands, 
when  sold  in  small  areas  to  actual  settlers  for  the 
purposes  of  habitation,  would  bring  the  higher 
prices,  whilst  in  large  quantities  they  could  be 
sold  to  speculators,  for  profit,  only  at  the  lower 
prices. 

Nothinfl;  presented  by  the  assignment  of 
errors  calb  for  correction.  The  legal  questions 
which  they  raise  have  been  settled  beyond 
doubt  or  controversy  by  repeated  decisions  of 
this  court. 

A  deed  of  lands,  absolute  in  form  with  gen- 
eral warranty  of  title,  and  an  agreement  by^tbe 
vendee  to  reconvey  the  property  to  the  vendor 
or  a  third  person,  upon  bis  payment  of  a  fixed 
sum  within  a  specified  time,  do  not  of  them- 
selves constitute  a  mortgage;  nor  will  they  be 
held  to  operate  as  a  mortgage,  unle^  it  is  clear- 
ly shown,  either  by  parol  evidence  or  by  the 
attendant  circumstances,  such  as  the  condfition 
and  relation  of  the  pardes,  or  eross  inadequacy 
of  price,  to  have  been  intended  by  the  parties 
as  a  security  for  a  loan  or  an  existing  debt. 
Cadman  v.  Tetcr,  118  U.  S.  78,  80  [80:  78,  81]; 
CWfo  V.  Dflfw,  116  U.  S.  108  [29:  5881;  Hovh 
land  V.  Blake.  97  U.  S.  624  [24: 1027J;  Harbach 
V.  fftU,  112  U.  8.  144  [29;  670]. 

The  fact  of  such  a  collateral  agreement  to 
reconvey  is  not  inconsistent  with  the  idea  of  a 
sale. 

When  the  time  fixed  for  the  payment  elapsed 
Wallace's  right  to  repurchase  became  extmct, 
and  appellees  held  the  lands  discharged  from 
anyclaim  upon  his  part. 

The  decree  cf  (he  Court  below  is  affirmed. 


8YLVBSTBR  0.  NOBLE,    Hff,   in   Err., 

«. 

DB  FOREST  HAMMOND,  Survivor  of  the 
Late  Firm  of  Hammoivd  &  Burt. 

(See  8.  a  Reporter's  ed."(»^7a) 

Fra/ud  under  the  Bankrupt  Act — when  debt  i$ 
not  created  byfraud-^hat  conetituiee  fraud, 

1.  Where  a  produce  dealer  was  requested  by  par- 
ties to  colleot  money  for  them,  as  an  aooommoda* 
tlon.  and  without  compensation,  and  to  keep  it 
until  thej  called  for  it,  and  he  proceeded  to  make 
such  collection  and,  without  actual  fraud  or  fraud- 
ulent mtent,  deposited  the  proceeds  to  his  own 
credit  with  liis  own  funds,  and,  before  be  paid  it 
over,  was,  by  an  unexpected  revulsion,  forced  in- 
to bankruptcy,  and  made  a  composition  with  his 
creditors,  the  debt  thus  incurred  by  him  to  not 
within  the  exception,  provided  for  in  section  S117 
R.  S.,  that  no  debt  created  by  fraud  of  the  bank- 
rupt, or  by  his  defalcation  while  acting  in  any  fldu* 
ciary  character,  shall  be  discharged  by  proceedings 
in  bankruptcy. 

2.  Even  if  the  agreement  might  be  construed  as 
creating  a  trust  in  some  sense.  It  was  not  such  a 
trust  as  comes  within  the  provisions  of  the  Bank- 
rupt Act. 

8.  The  subsequent  mingling  of  the  money  col- 
lected with  his  own,  by  the  plaintiff  In  error,  dO€« 
not  constitute  the  actual  positive  fraud  contem* 
plated  by  that  Act. 
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Argued  Bee,  S,  1888, 


JDech 


decided  Jan,  14, 1889. 
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SUPRJUIB  COUBT  OF  THB  UkITBD  StaTBS. 


Oct.  l*KRif  , 


rr  ERROR  to  the  Supreme  Court  of  the 
State  of  Vermont,  to  review  a  Judgment  in 
favor  oJP  plaintiffs  in  an  action  of  aasumpsit  to 
recover  money  had  and  received  in  which  de- 
fendant set  up  the  defense  of  bis  discharge  by 
composition  in  bankruptcy.    Bevened, 


Statement  by  Mr,  Juitiee  Lajnar : 
This  is  an  action  of  general  assumpsit  orig- 
inally brought  in  the  County  Court  of  Frank- 
lin Countv,  Vermont,  by  the  late  firm  of  Ham- 
mond &  DMxi,  of  which  the  defendant  in  error, 
DeForest  Hammond,  is  the  survivor,  against 
the  plaintiff  in  error,  Sylvester  C.  Noble,  to  re- 
cover the  sum  of  $1,000  in  money  alleged  to 
have  oeen  received  by  him  of  and  from  them. 
The  defendant  pleaded  the  general  issue,  and 
also  gave  notice  under  the  statute,  as  a  special 
defense,  of  his  discharge  by  composition  in 
bankruptcy,  as  provided  for  bv  the  United 
States  Statutes.  The  case  was  tried  by  a  Jury, 
resulting  in  a  verdict  in  favor  of  plaintiffs  for 
|1,149.&,  for  which,  with  costs,  iu<^^ent 
1 66  ]  was  rendered.  The  supreme  court  of  the  State 
aflirmed  this  judgment,  and  the  defendant 
thereupon  sued  out  the  writ  of  error  which 
brings  the  case  here. 

The  material  facts  in  the  case  are  as  follows: 
in  October,  1877,  the  Central  Vermont  Rail- 
road Companv,  having  its  principal  office  in 
St  Albans,  Vermont,  where  the  plaintiff  in  er- 
ror also  resided,  was  indebted  to  the  firm  of 
Hammond  &  Burt,  residents  of  Franklin,  in 
that  State,  in  about  the  sum  of  $8,600.  It  was 
the  custom  of  that  company  to  pav  its  debts  of 
the  character  of  this  one  in  installments,  and 
at  its  own  convenience.  Hammond  &  Burt, 
having  experienced  considerable  difficulty  In 
collecting  prior  debts  from  the  company,  re- 
quested the  plaintiff  in  error,  as  a  matter  of  ac- 
commodation to  them,  to  collect  said  indebted- 
ness for  them,  and  he  consented  to  do  so.  In 
gorsuanoeof  this  arrangement  they  called  at 
is  office  on  the  second  of  October,  1877,  he  at 
the  time  being  out,  and  left  for  him  an  order  of 
which  the  following  is  a  copy: 

"St  Albans,  Vt.  Oct.  2,  1877. 
"Central  Vermont  Railroad  will  please  pay 
to  S.  C.  Noble  or  order  the  whole  amount  due 
toua. 

^•Hammond  &  Burt" 

Immediately  after  they  had  left  his  office  the 

glaintiff  in  error  came  in,  and,  the  order  being 
anded  to  him,  he  stepped  to  the  door  of  the 
office,  called  to  them  as  they  were  crossing  the 
street  on  their  way  to  the  depot,  and  asked 
them  what  he  should  do  with  the  money  when 
collected.  They  testified  that  they  then  told 
him  "to  keep  the  money  until  they  called  for 
it"  He  testified  that  tbev  told  him  "to  keep 
and  use  the  money  until  they  called  for  it,"  or 
words  to  that  effect 
On  this  order  the  plaintiff  in  error  collected 

S  1,000  from  the  railroad  company— $500  on 
ctober  8d  and  $500  on  October  12, 1877— and 
deixMitcd  these  sums  as  collected  in  bank,  to 
bi«  own  credit,  as  he  deposited  his  own  funds. 
On  the  26th  of  the  same  month  he  failed,  and 
on  the  6th  of  November,  1877.  on  the  petition 
of  his  creditors,  was  adjudged  a  bankrupt. 
Subsequently,  an  offer  of  composition  to  his 
creditors  was  duly  accepted  and  confirmed  by 
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a  majority  of  them,  but  was  not  accepted  bj 
these  plaintifCa. 

It  appears  from  the  bill  of  exceptions  that 
"There  was  no  evidence  tending  to  show  any 
actual  fraud  or  any  fraudulent  intent  in  the  de- 
fendant's mingling  the  money  with  his  own 
and  using  it"  The  Jury  returned  a  verdict  for 
the  defendants  in  error,  under  instructions  from 
the  court,  which  authorized  such  a  verdict,  on- 
ly if  the  instructions  Mven  by  the  defendant  in 
error  to  the  plaintiff  m  error  were  to  keep  the 
money  until  they  demanded  it. 

MewTB.  A,  P.  Orom,  E,  Ourti$  Smith  and 
Ony  O.  Noble*  for  plaintiff  in  error: 

The  Supreme  Court  of  Vermont  erred  in  af- 
firming the  judgment  of  the  countv  court  in 
favor  of  the  defendants  in  error  on  the  record. 

Chapman  v.  Forayth,  48  U.  S.  2  How.  202 
(11: 286);  Neal  v.  Clark,  95  U.  8.  704(24: 5tt6); 
Hmnequin  v.  C/fewt,  77  N.  Y.  427;  111  U.  S. 
676  (28: 565);  Johnscm  v.  Warden,  47  Vt  457; 
Darling  v.  Woodward,  54  Vt.  101;  Woolsey  v. 
Gads,  54  Ala.  878;  MeAdooY,  Lummis,  43  Tex. 
227;  Green  v.  ChiUon,  57  Miss.  599;  DuPont 
V.  Seek,  81  Ind.  271;  Grannie  v.  Cubbedge,  71 
Ga.  582;  Upehw  ▼.  Brieeoe,  87  La.  Ann.  188; 
8eoU  V.  Porter,  98  Pa.  88;  PhiUipe  v.  Rueedl^ 
42  Maine,  860;  Gibetm  v.  Gorman,  44  N.  J.  L. 
825;  GhipUyY.  Friereon,  18Fhi.  689;  Pieree^. 
Shippee,  90  HI.  871;  Palmer  v.  Hueeey,  59  N. 
Y.  647;  87  N.  Y.  dOS;' Stratford  v.  Jonee,  97 
N.  Y.  586;  Hays  v.  JVa«A,129  Mass.  62;  Growr 
V.  Clinton,  8  Nat.  Bank.  Reg.  812;  Gfteley  v. 
Cobin,  15  Nat  Bank.  Reg.  489;  WellsY.  Lam- 
prey, 16  Nat  Bank.  Reg.  205;  Be  Shafer,  17 
Nat  Bank.  Reg.  116;  KeimeY.  Graff,  Id.  819; 
Be  Badger,  18  Nat  Bank.  Reg.  882;  Be  Smith. 
Id.  24. 

The  Supreme  Court  of  Vermont  erred  in 
holdinc  that  the  debt  shown  by  the  record  was 
created  by  fraud  within  the  meaning  of  section 
5117  R.  8. 

Spoaner  v.  Mattoan.  40  Vt.  800. 

Mr,  HeaiT  R.  StMrtt  for  defendant  in 
error: 

The  conversion  of  Hammond  A  Burf  s  mon- 
ey created  a  debt  that  comes  within  the  excep- 
tion provided  for  in  section  5117  R  8.  The 
using  of  the  money  received  from  the  railroad 
company  by  the  plidntiff  in  error  was  embez- 
zUng  Hammond  &  Burf s  money. 

liaple  V.  Henneeeey,  15  Wend.  147;  Com,  v. 
Foeter,  107  Mass.  221;  Strang  v.  Bradner,  114 
U.  8.  555  (29: 248). 

The  exclusion  of  the  testimony,  offered  to 
show  that  one  Mitchell  failed  and  its  effect  up- 
on the  bufiness  of  the  plaintiff  in  error,  pre- 
sents no  federal  question. 

Maekay  v.  Dillon, ^V,8,iBow,^l  ai:1088). 

The  motion  of  the  plaintiff  in  error  for  a 
verdict  ^wa8  properly  overruled,  and  there  was 
no  error  in  the  charge. 

Seott  V.  Olmstead,  52  Vt  211;  Johneon  v. 
Warden,  47  Vt  457;  Darling  v.  Woodward,  54 
Vt  101. 

Mr,  Juttiee  Lamar  delivered  the  opinion  of 
the  court: 

The  case  presented  upon  the  record,  as  found 
by  the  jury,  is  that  of  a  produce  dealer  who, 
having  been  requested  by  parties  to  collect 
money  for  them  as  an  accommodation,  and 
without  compensation,  and  to  keep  it  until  they 
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called  for  it,  proceeded  to  make  such  collecti<Hi 
and,  without  actual  fraud  or  fraudulent  intent, 
deposited  the  proceeds  to  his  own  credit  witli 
hk  own  funds;  and  who  before  he  paid  it  over 
[68]  was,  bj  an  unexpected  reyuMon,  forced  into 
bankruptcyjuid  made  a  composition  with  his 
creditors.  The  question  ln?myed  is  whether 
the  debt  thus  incurred  was  within  the  excep- 
tion provided  for  in  g  6117  K  S.,  which  is  as 
follows: 

"No  debt  CTMited  bj  the  fraud  or  embezzle- 
ment of  the  Umkrupt,  or  by  his  defalcation  as 
a  public  officer,  or  while  acting  in  any  fiduciary 
character,  shall  be  discharged  by  proceedings 
in  bankruptcy." 

The  Jooge  on  the  trial  charged  the  Jury  that 
the  money  under  such  circumstances  was  re- 
ceived in  a  fiduciary  character,  and  that  the 
plaintiflb  must  recover.  The  Supreme  Court 
of  Vermont  affirmed  the  judgment  of  that 
court,  on  the  ground  that  though  the  above 
charge  was  techaically  erroneous,  it  was  harm- 
less,  because  the  act  of  the  defendant,  in  min- 
gling the  money  with  his  own  and  using  it,  was, 
m  the  face  of  the  plaintiffs  instructions  to  keep 
it  until  they  callea  for  it,  a  wrongful  and  fraud- 
ulent act,  a  betrayal  by  the  defendant  of  the 
trust  reposed  in  nim,  and,  therefore,  a  fraud 
which  created  a  debt  that  was  not  discharged 
by  the  defendant's  composition  with  his  credit- 
ors under  the  provisions  of  the  Bankrupt  Law. 

The  effect  to  be  given  to  the  phrases  "while 
acting  in  a  fiduciary  character  and  "created 
by  the  fraud  of  the  bankrupt/'  has  been  con- 
sidered and  fully  settled  by  this  court  in  the 
following  cases:  Chapman  v.  Forsyth,  43  U. 
S.  2  How.  202  [11:2361;  Neal  v.  Clark,  95  U. 
S.  704 124:586];  Wo{f  v.  Btix,  99  U.  S.  1  [25: 
809];  HeuTieguin  v.  QetM,  HI  U.  S.  676  [28: 
665];  Sh-ang  v.  Bradner,  114 U.  S.  555X29:2481; 
AndPicamer  v.  Huisey,  119  U.  S.  96  |oO:  362j. 
The  class  of  debts  held  by  the  decisions  in 
those  cases  to  be  excepted  from  the  operation 
of  bankrupt  proceedings  has  been  stated  and 
illustrated  with  a  clearness  and  fuUness  which 
leaves  but  little  opening  for  any  controversy 
with  regard  to  the  application  of  the  clause 
under  consideration  to  particular  cases. 

Under  the  Bankrupt  Act  of  1841,  which 
excepted  from  discharge  debts  of  the  bankrupt 
created  in  consequence  of  a  defalcation  as  a 
public  officer,  or  as  executor,  administrator, 
[69]  guardian,  or  trustee,  or  while  acting  in  any 
other  fiduciary  capacity,  this  court.  In  Cliap- 
man  v.  Forsyih,  held  that  the  cases  enumerate 
in  the  Act  are  cases  not  of  implied  but  [special 
trusts:  that  the  phrase,  "in  any  other  fiduciary 
capacity/*  referred,  not  to  those  tiiists  which 
the  law  implies  from  the  contract,  and  which 
form  an  element  in  every  agency,  and  in 
nearly  all  the  commercial  transactions  in  the 
country,  but  to  technical  trusts;  and  hence  that 
a  factor  who  had  sqld  the  property  of  his  prin- 
cipal, and  had  failed  to  pay  over  to  him  the 
proceeds,  did  not  owe  to  him  a  debt  created  in 
a  fiduciary  capacity  within  the  meaning  of  the 
Act. 

That  decision  is  stated  by  Mr,  Justice  Brad- 
ley, in  the  opinion  in  Eennequin  v.  Clews,  to 
have  been  "not  only  followed  but  approved  by 
the  highest  courts  of  several  of  the  States." 

Under  section  5117,  which  is  substantially  a 
re-enactment  of  the  provision   of  the  Act  of 
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1841,  in  this  regard,  with  the  single  additional 
provision  that  '^No  debt  created  by  fraud  shall 
06  discharged,"  etc.,  this  court,  on  the  line  of 
the  same  reasoning,  has  construed  the  word 
"fraud,"  as  used  in  that  section,  to  mean  posi- 
tive fraud,  or  fraud  in  fact— involving  moral 
turpitude  or  intentional  wrong,  as  does  embez- 
zlement, and  not  implied  fraud  or  fraud  in  law; 
and  hence  it  does  not  apply  to  a  debt  created 
by  purchasing  in  good  taith,  from  an  execu* 
tor,  bonds  belonging  to  his  decedent's  estate 
at  a  discount,  although  such  an  act  was  held  to 
be  a  constructive  fraud.  Neal  v.  Clark,  supra. 
Nor  does  it  include  such  fraud  as  the  law  im- 
plies from  the  purchase  of  property  from  a 
debtor  with  intent  thereby  to  hinder  and  delay 
creditors  in  the  collection  of  their  debts.  Wolf 
▼.  6tix,  supra.  Nor  does  it  refer  to  a  debt 
arising  from  the  conversion  by  a  party  to  his 
own  use  of  bonds  held  by  him  merely  as 'a  col« 
lateral  security  for  the  payment  of  a  debt,  or 
the  performance  of  a  duty,  and  which  he  fails 
to  restore  after  the  payment  of  the  debt  or  the 
performance  of  the  duty  to  the  person  who 
intrusted  them  to  his  keeping.  HennemUn  ▼. 
Cleu>s,  supra.  In  all  these  cases  the  defendant 
was  held  to  be  released  by  the  subsequent  dis- 
charge in  bankruptcy. 

The  decisions  of  the  state  courts  in  a  great 
number  and  variety  of  cases,  as  shown  by  the 
citations  in  the  brief  of  counsel  for  plaintiff  in 
error,  are  in  accord  with  the  construction,  by 
this  court,  of  these  clauses  of  the  section  in 
Question,  and  have  applied  it  to  cases  of  agjBnts, 
factors,  commission  merchants,  and  bailees, 
who  have  failed  to  account  for  proceeds  of  the 
sale  of  properly  committed  to  them  for  that 

gurpose  or  moneys  received  upon  collections 
itrusted  to  them. 

The  finding  of  the  jury,  that  the  agreement 
of  the  plaint ui  in  error  was  to  collect  the  money 
and  keep  it  until  the  defendants  in  error  callea 
for  it,  cannot  be  taken  to  imply  an  obligation 
to  keep  and  deliver  to  them  the  identical  bills 
or  coins.  Even  if  the  agreement  between  the 
parties  might  be  construed  as  creating  a  trust 
m  some  sense,  it  was  clearly  not  su(£  a  trust 
as  comes  within  the  provisions  of  the  Bankrupt 
Act  Nor  can  the  subsequent  mingling,  by 
the  plaintiff  in  error,  of  the  money  collected, 
with  his  own,  constitute  the  actual,  positive 
fraud  contemplated  by  that  Act,  but  only  such 
an  implied  fraud  as  is  involved  in  most,  oiiall, 
cases  of  conversion  of  prc^jt^ty  or  of  breacdof 
contract. 

The  judgment  of  the  Supreme  Court  of  Ver- 
mont is  in  conflict  with  the  principles  laid  down 
by  the  decisions  of  this  Court,  as  well  as  the 
general  drift  of  those  of  the  several  State 
Courts,  and  is,  thertfore,  reversed;  and  the  case 
is  remanded  to  the  Court  below,  with  an  in- 
struction to  grant  a  new  trial  and  to  take  such 
farther  proceedings  as  may  not  be  inconsistent 
with  this  opinion. 


FRANK  M.  DENT,  Plff.  in  Err.. 

THE  STATE  OP  WEST  VIRGINIA. 

C8ee  &  a  Reporter's  ed.  114-128.) 

State  statute  requiring  physicians  to  procure  cer» 
tificate — not  unconstitutionaL 
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LAltatutoofBBUtA,* 
ttttooar  of  maUdna  tn  ti  t 
tbo  Mala  board  of  hMia  I 
reputable  loadical  mOIbi 
piaoUoe  of  medlcdne  by  i 
outUkate  •  mMemeaiior 
prtoonment,  la  DOtunoon* 


State  ihall  deprive  any 
*jr  without  due  pruuw 


^l^^latlon  la  not  open  to  tbe  obaite  of  d«- 

prlvliiK  one  of  hlsngbte  wltliout  due  prooen  of  lai- 

6  It  be  general  to  It*  operation  upon  tbe  aubjeota 

which  It  teUtca.  and  li  enloioeabla  br  uaual  mod 


K  ERROR  to  tbe  SuprenM  Coort  of  Appeato 
if  the  Suite  of  W«at  TirglDia,  to  rCTiew  a 
Judgment  of  ibat  Court  affirming  a  coDvlction 
upon  an  indictment  In  the  State  Circuit  Court 
(or  onlawfullj  engaging  in  llie  pracUce  of 
medicine  without  a  outiScale  or  iiceiue  as  n- 
quired  bj  tlie  atatute  of  that  State,  cbap.  08, 
pasaed  March  10, 1883.    Afflmtd. 


App^ti'of^eii'Virgi'ii^    It  InTolvea  the 'a- 
lllBj   U^ty  of  ttie  statute  irC  that  Slate  which  require* 


be  ia  a  gnduate  of  •  Teptil«ble  medical  college 
In.tlie  achool  of  medidne  to  wlUcli  be  belougs; 
or  that  be  baa  practiced  medicine  In  the  Slate 
coniinuoualy  tor  the  period  of  ten  years  prior  to 
(be  8lh  day  of  March,  1881 ;  or  that  be  has  been 
found  upon  eiamlnBtlon  by  the  tx)ard  to  be 
qoaUfled  to  practice  medidne  In  all  its  depart- 
meols;  and  makea  the  practice  of,  or  Qie  at- 
tempt by  any  person  to  pnctlce,  medidne,  lot^ 


a  particular  case,  a  miademeanor  punishable  by 
line  or  imprisonment,  or  both.  In  the  dlacretioD 
0.'  the  court.  The  statute  iu  questiou  1b  found 
In  tections  9  and  IS  of  an  Act  of  the  State, 
chapter  08,  paned  Blarch  10,  1883,  amending  a 
chapter  of  its  Code  coDceniing  the  public  heal  tb. 
Btatuiea  of  1883,  !Mff,  US,  2&.  'Dme  MCtlona 
an  ai  follows: 

"Se&  0.  Tbe  following  peiaons,  and  no 
others,  shall  hereafter  be  permitted  to  practic« 
Biedicine  in  tills  Stale,  tIz.  : 

Firit.  All  persooB  who  are  graduate*  of  _ 
reputable  metucal  college  in  the  (chool  of  med- 
icine to  which  tbe  person  desiring  to  pracr~~ 
belongs.  Every  such  person  shall.  If  ha  '. 
not  already  done  so  and  obtained  the  certlflcata 
hereinafter  mentioned,  preaent  bis  diploma  to 
the  Stale  Board  of  Health,  or  to  the  two  mem- 
bers thereof  In  bis  CoDgressioDal  district,  and 
If  tbe  same  Is  found  to  be  genuine,  and  was  Is- 
sued by  such  medicnl  college,  as  is  herdnafter 
mt^Dtioned,  and  the  person  presenting  tbe  same 
be  tbe  graduate  named  thereiu.  tbe  said  board, 
or  said  two  members  thereof  (as  the  case  may 
be),  sbBli  issue  and  deliver  to  him  a  certificate 
to  Ibat  effect,  and  such  diploma  and  certificate 
aball  entitle  the  penon  named  In  such  diploma 
to  practice  medidne  In  all  lis  departments  in 
this  Slate. 
I  Seeond.  All  penoDs  who  have  practiced  med- 
idne in  this  State  continuously  for  tbe  period 
of  I«n  yean  prior  to  the  eighth  day  of  March, 
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one  thousand  djtht  hundred  and  elghtj-one. 
Every  ancb  person  ahall  make  and  file  wftb  the 
two  tnembers  of  tbe  Btnte  Board  of  HealUi  ib 
tbe  CongressloDal  Diatiict  In  which  ha  reeldes, 
or  If  he  reside*  out  of  the  State  In  tbe  district 
neateat  Ua  residence,  aa  affidavit  of  tbe  num- 
ber of  years  be  has  continuoodr  practiced  Id 
this  State;  and  it  tbe  nniober  of  years  therdo 
stated  be  ten  or  iiior&  tbe  kM  tward  or  said 
two  members  thereof  ,shaE,  unless  they  ascertain 
such  affidavit  to  be  false,  give  bim  a  certidcate 
to  that  bet,  and  antborlmg  hhn  to  practice 
medldiw  in  all  its  departments  In  this  Stale. 

Third.  A  person  wbo  is  not  such  graduate 
and  wbo  has  not  eo  practiced  in  this  State  for  a 
period  of  ten  years,  desiring  to  practice  medi- 
dne in  this  State,  shall,  U  be  has  not  already 
done  so,  present  luin*elff(«  examination  before 
the  State  Board  of  Healtli  or  before  the  said 
two  meinl>era  thereof  in  Um  CongKaslonal  Dis- 
trict In  vhid)  be  retide*,  or,  if  be  resides  out 
of  the  State,  to  the  said  two  members  of  tbe 
State  Board  of  Healtb  In  tbe  Congreaaiona) 
District  nearest  bis  place  of  reaideace,  wbo, 
together  with  a  member  of  the  local  board  of 
health,  who  I*  a  pbysidan  (if  there  be  *ucb 
mnnber  of  the  local  board)  of  the  county  In 
which  tlM  examination  is  held,  ahall  examine 
bim  as  herein  provided;  and  tt,  itpoa  full  ex- 
amination tber  find  him  qnalined  to  practice 
medidne  in  aU  its  deputmeDta,  they,  or  a  ma- 
jority of  them,  shall  grant  him  a  certiDcate  to 
that  effect,  and  thereafter  he  shall  have  the 
right  to  prectioe  medidne  la  this  State  to  ttie 
same  extent  as  If  be  had  the  diploma  and  cer- 
tificate berdnbef  ore  mentioned.  The  members 
of  the  State  Board  of  Health  In  each  Congreae- 
ional  district  shall,  by  publication  In  some  news- 
paper printed  in  the  county  in  which  their 
meeting  is  to  be  hdd,  or.  If  no  mch  paper  is 
printed  therdn.  In  sooie  newspaper  of  general 
drculotiou  inaucbdiatrict,  giveat  least  twenty- 
one  days'  notice  of  tbe  time  and  place  at  wbidi 
they  will  meet  for  the  examination  of  fvtt 
cania  for  peimisaion  to  practice  medidiie, 
which  notice  shall  bepablianed  atlesaionceln 
each  week  for  thrae  niocesslve  week*  before  tbe 
day  of  such  meetlogi  but  this  aectlon  shall  not 
apply  to  a  physidan  or  surgeon  who  ia  called 
from  another  State  to  treat  a  partioalar  case  or  .,.-■, 
toperform  a  particular  surpcal  operation  in  f '1 
this  State,  and  who  does  not  otherwise  practice 
in  this  State.' 

'Sec  16.  If  any  penon  rinll  practice,  or  at- 


with  the  provisions  of  sectioa  9  of  bols  chapter, 
except  as  tberdii  provided,  he  shall  be  gidltv 
of  a  misdemeanor,  and  lined  tor  eveiy  such  of- 
fense not  le**  than  fifty  nor  more  than  five  hun- 
dred dollan,  or  imprisoned  in  tbe  county  iail 
not  leas  than  one  month  nor  more  than  twdve 
months,  or  be  punished  by  both  such  fine  and 
Imprisonment,  at  the  diacretlon  of  the  court. 
And  if  any  person  shall  file,  or  attempt  to  Ble. 
as  bis  own,  the  diploma  (»  certificate  of  an- 
other, or  Bhall  file,  or  attempt  to  Die,  a  false  or 
forged  affidavit  of  his  Identity,  or  shall  willfully 
swear  falsely  to  any  Question  which  nu^  M 
propounded  to  him  on  bis  examination,  as  here- 
in provided  for,  or  to  any  affidavit  herein  re- 
qmred  to  be  made  or  filed  by  him,  be  shall, 
upon  conviction  thereof,  be  oonflned  In  Um 
UtU.8. 
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penitentiary  not  less  than  one  nor  mote  than 
three  years,  or  imprisoned  in  the  county  iail 
not  less  than  six  nor  more  than  Ifv^elve  months, 
and  fined  not  less  than  one  hundred  nor  more 
than  five  hundred  dollars,  at  the  discretion  of 
the  court." 

Under  this  statute  the  plaintiff  in  error  was 
indicted  in  the  State  Circuit  Court  of  Preston 
County,  West  Virginia,  for  unlawfully  engi^- 
ing  in  the  practice  of  medicine  in  that  State  uk 
June,  1882,  without  a  diploma,  certificate,  or 
license  therefor  as  there  required,  mt  being  a 
physician  or  surgeon  called  from  another  State 
to  treat  a  particular  case  or  to  perform  a  par- 
ticular suigical  operation.  To  this  indictment 
the  defendant  plrmded  not  guilty;  and  a  Jury 
having  been  c«'*led,  the  State  bv  its  prose- 
cuting attorney  and<the  defendant  by  his  attor- 
ney, agreed  upon  the  following  statement  of 
facts,  namely: 

"  That  the  defendant  was  engaged  in  the 
practice  of  medicine  in  the  Town  (S  Newburg, 
Frcston  County,  West  Virginia,  at  the  time 
charged  in  the  indictment,  and  had  been  so  en- 
gaged since  the  year  1876  continuously  to  Uie 
ril81  P'®^^^^  time,  and  has  during  all  said  time  en- 
^  *  iojed  a  lucrative  practice,  publicly  professing 
to  be  a  physician,  prescribing  for  the  sick,  and 
appendmg  to  his  name  the  letters  M.  D.;  that 
he  was  not  then  and  there  a  physician  and  sur- 
geon called  from  another  State  to  treat  a  par- 
ticular case  or  to  perform  a  particular  surgical 
operation,  nor  was  he  then  and  there  a  com- 
missionea  ofScer  of  the  United  States  Army 
and  Navy  and  hospital  service;  that  he  has  no 
oertiflcatO)  as  required  by  section  0,  chapter 
98,  Acts  of  the  Leeislature  of  West  Virginia, 
passed  March  16, 1882,  but  has  a  diploma  from 
the  '  American  Medical  Eclectic  College  of  Cin- 
cinnati, Ohio;'  that  he  presented  said  diploma 
to  the  members  of  the  ooard  of  health,  whore- 
side  in  his  Congressional  District,  and  asked 
for  the  certificate  asreq|uired  bylaw,  but  they, 
after  retaining  said  diploma  for  some  time,  re- 
turned it  to  defendant  with  their  refusal  to 
grant  him  a  certificate  asked,  because,  as  they 
claimed,  said  college  did  not  come  under  the 
word  reputable  as  defined  by  said  boai^  of 
health;  that  if  the  defendant  had  been  or 
should  be  prevented  from  practicing  medicine 
it  would  be  a  preat  injury  to  him,  as  it  would 
deprive  him  of  his  only  means  of  supporting 
himself  and  family;  that  at  the  time  of  the  pas- 
sage of  the  Act  of  1882  be  had  not  been  prac- 
ticing medicine  ten  years,  but  had  only  been 
practicing  six,  as  aforesaid,  from  the  year 
1876.- 

These  were  all  the  facts  in  the  case  Upon 
them  the  jury  found  the  defendant  ffuilty;  and 
thereupon  he  moved  an  arrest  of  juoLCTnent,  on 
the  ground  that  the  Act  of  the  Legislaturo  was 
unconstitutional  and  void  so  far  as  it  interfered 
with  his  vested  right  in  relation  to  the  practice 
of  medicine,  which  motion  was  overruled,  and 
to  the  ruling  an  exception  was  taken.  The 
court  thereupon  sentenc&d  the  defendant  to 
pay  a  fine  of  fifty  dollars  and  the  costs  of  the 
proceedings.  The  case  being  taken  on  writ  of 
error  to  the  supreme  court  of  appeals  of  the 
State  the  Judgment  was  affirmed;  and  to  review 
this  Judgment  the  case  is  brought  here. 

Mr,  M,  R*  Dent,  for  plaintiff  in  error. 
189  U.  fk 


Mr,  Alfk*ed  Caldwell,  for  defendant  In  er- 
ror: 

The  police  power  of  the  State  extends  to  the 
I  'otection  of  the  lives,  limbs,  health,  comfort 
and  quiet  of  all  persons,  and  the  protection  of 
all  property  within  the  State. 

Thorpe  v.  Rutland  A  B.  B.  Ch,  27  Vt.  149; 
ir.  T.  City  V.  MUn,  86  U.  S.  11  Pet.  102  (9: 648); 
State  V.  Noyes,  47  Maine,  189;  Barbier  v.  Can' 
fMy,  118  U.  S.  81  (28:  924);  Hedderieh  v.  State, 
101  Ind.  564;  Cooley.  Const  Lim.  5th  ed.  197; 
Bogge  v.  8taU,  17  Neb.  140;  8taU  v.  Qregory, 
88  Mo.  123;  BtaU  v.  BtaU  Medical  Examining 
Board,  82  Minn.  824. 

The  following  cases  are  decisive  of  the  con* 
stitutionality  of  the  West  Virginia  Act; 

Mugler  v.  Kan,  123  U.  S.  623  (81:  205);  Bar- 
bier  v.  Connolly,  118  U.  S.  27  (28:  923);  Soon 
Hing  v.  Crowley,  118  U.  S.  708  (28;  1145);  Mor- 
gan*e  Steamehip  Co.  v.  La.  Board  of  Health,  118 
U.  6.  455  (30:  287);  Boston  Beer  Co,  v.  Mast.  97 
U.  S.  25  (24:  989);  Patterson  t.  Hy,  97  U.  S. 
501  (24:  1115):  Slaughter  House  Oases,  83  U.  S. 
16  Wall  86  (21:  894);  Bartemeyer  v.  Iowa,  85 
U.  S.  18  Wall.  129  (21:  929);  BradweU  v.  lU, 
83  U.  8.  16  Wall.  130  (21:  442). 

The  State  Legislatures  cannot  by  contract 
devest  themselves  of  the  power  to  make  police 
regulations. 

&>sUm  Beer  Co,  v.  Mass.  97  U.  S.  25(24:  989); 
Butehenf  Union  etc,  Co,  v.  Crescent  City  Lite 
Stock  etc,  Co,  111  U.  S.  751  (28:  587). 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court: 

Whether  the  indictment  upon .  which  the 
plaintiff  in  error  was  tried  and  found  guilty  is 
open  to  objection  for  want  of  sufficient  certain- 
ty in  itA  averments,  is  a  question  which  does 
not  appear  to  have  been  raised  either  on  tho 
trial  or  before  the  supreme  court  of  the  State. 
The  presiding  Justice  of  the  latter  court  in  its 
opinion  states  that  the  counsel  for  the  defend- 
ant expressly  waived  all  objections  to  defects 
in  form  or  'substance  of  the  indictment,  and 
based  his  claim  for  a  review  of  the  judgment 
on  the  ground  that  the  Statute  of  West  Vir- 
ginia is  unconstitutional  and  void.  The  imcon- 
stitutionality  asserted  consists  in  its  alleged 
conflict  with  the  clause  of  the  Fourteenth 
Amendment,  which  declares  that  no  State  shaU 
deprive  any  person  of  life,  liberty  or  property 
without  due  process  of  law— the  denial  to  the 
defendant  of  the  riffht  to  practice  his  profession 
without  the  certificate  required  constituting 
the  deprivation  of  his  vested  right  and  estate 
in  his  profession,  which  he  had  previously  ac- 
quired. 

It  is  undoubtedly  the  right  of  every  citizen 
of  the  United  States  to  follow  any  lawful  call- 
ing, business  or  profession  he  may  choose, 
subject  only  to  sucn  restrictions  aa  are  imposed 
upon  all  persons  of  like  age,  sex  and  condition. 
This  right  may  in  many  respects  be  consideroi 
as  a  distinguishing  feature  of  our  republican 
invtitutions.  Here  all  vocations  are  open  to 
everyone  on  like  conditions.  All  may  be  pur- 
sued as  sources  of  livelihood,  some  requiring 
years  of  study  and  great  learning  for  their  suc- 
cessful prosecution.  The  interest,  or,  as  it  is 
sometimes  termed,  the  estate  acquired  in  them» 
that  is,  the  right  to  continue  their  prosecution, 
is  often  of  great  value  to  the  possessore,  and 
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camiot  be  arbitrarily  taken  from  tbem,  any 
more  tbaD  their  real  or  personal  property  can 

[122]  te  ^^  taken.  But  there  is  no  arbitrary  dep- 
rivation of  such  right  where  its  exercise  is  not 
permitted  because  of  a  failure  to  comply  with 
conditions  imposed  by  the  State  for  the  protec- 
tion of  society.  The  power  of  the  State  to 
provide  for  the  general  welfare  of  its  people 
authorizes  it  to  prescribe  all  such  regulations 
as  in  its  judgment  will  secure  or  tend  to  secure 
them  against  the  consequences  of  i^poraoce 
and  incapacity  as  well  as  of  deception  and 
fraud.  As  one  means  to  this  end  it  has  been 
the  practice  of  different  States,  from  time  im- 
memorial, to  exact  in  many  pursuits  a  certain 
degree  of  skill  and  learning  upon  which  the 
community  may  confidently  rely,  their  posses- 
sion being  generally  ascertained  upon  an  exam- 
ination of  parties  by  competent  persons,  or  in- 
fened  from  a  certincate  to  them  in  the  form  of 
a  diploma  or  license  from  an  institution  estab- 
lished for  instruction  on  the  subjects,  scientific 
and  otherwise,  with  which  such  pursuits  have 
to  dc^.  The  nature  and  extent  of  the  qualifi- 
cations required  must  depend  primarily  upon 
the  judgment  of  the  State  as  to  their  necessity. 
If  they  are  appropriate  to  the  calling  or  profes- 
sion, and  attainable  by  reasonable  study  or  ap- 
plication, no  objection  to  their  validity  can  be 
raised  because  of  their  stringency  or  difficulty. 
It  is  only  when  they  have  no  relation  to  such 
calling  or  profession,  or  are  unattainable  by 
such  reasonable  study  and  application,  that 
they  can  operate  to  deprive  one  of  his  right  to 
pursue  a  lawful  vocation. 

Few  professions  require  more  careful  prepa- 
ration by  one  who  seeks  to  enter  it  than  that  of 
medicine.  It  has  to  deal  with  all  those  subtle 
and  mvsterious  influences  upon  which  health 
and  life  depend,  and  requires  not  only  a  knowl- 
edge of  the  properties  oi  vegetable  and  mineral 
substances  but  of  the  human  bodv  in  all  its 
complicated  parts,  and  their  relation  to  each 
other,  as  well  as  their  Influence  upon  the  mind. 
The  physician  must  be  able  to  detect  readily 
the  presence  of  disease,  and  prescribe  appro- 
priate remedies  for  its  removal.  Everyone  may 
have  occasion  to  consult  him,  but  comparative- 
ly few  can  judge  of  the  qualifications  of  leam- 

[123]  ing  and  skill  which  he  possesses.  Reliance 
must  be  placed  upon  the  assurance  given  by 
his  license,  issued  by  an  authority  competent 
to  jud^  in  that  respect,  ^at  he  possesses  the 
requisite  qualificationa^  Due  consideration, 
therefore,  for  the  protection  of  society  may 
well  induce  the  State  to  exclude  from  practice 
those  who  have  not  such  a  license,  or  who  are 
found  upon  examination  not  to  be  fullv  quali- 
fied. The  same  reasons  which  control  in  im- 
posing conditions,  upon  compliance  with  which 
the  phybician  is  allowed  to  practice  in  the  first 
instance,  mav  call  for  further  conditions  as 
new  modes  of  treating  disease  are  discovered, 
or  a  more  thorough  acquaintance  is  obtained 
of  the  remedial  properties  of  vegetable  and 
mineral  substances,  or  a  more  accurate  knowl- 
edge is  acquired  of  the  human  system  and  of 
the  agencies  tnr  which  it  is  affect^.  It  would 
not  be  deemed  a  matter  for  serious  discussion 
that  a  knowledge  of  the  new  acquisitions  of  the 

grofession,  as  tt   from  time  to  time  advances 
1  its  attainments  for  the  relief  of  the  sick  and 
mfifering,  should  be  required  for  continuance 


in  its  practice,  but  for  the  earnestness  with 
which  the  plaintiff  in  error  insists  that  by  belne 
compelled  to  obtain  the  certificate  required, 
and  prevented  from  continuing  in  his  practice 
without  it,  he  is  deprived  of  h&  right  and  es- 
tate in  his  profession  without  due  process  of 
law.  We  perceive  nothing  in  the  statute 
which  indicates  an  intention  of  the  Legislature 
to  deprive  one  of  any  of  his  rights.  No  one 
has  a  right  to  practice  medicine  without  havinz 
the  necessary  qualifications  of  learning  ana 
skill;  and  the  statute  only  requires  that  who- 
ever assumes,  by  offering  to  the  cominunity  his 
services  as  a  physician,  Uiat  he  possesses  such 
learning  and  skill,  shall  present  evidence  of  it 
by  a  certificate  or  license  from  a  body  desig- 
nated by  the  State  as  competent  to  judge  of 
his  qualifications. 

As  we  have  said  on  more  than  one  occasion^ 
it  may  be  difficult,  if  not  impossible,  to  j^ve 
to  the  terms  "due  process  of  law"  a  aefimtion 
which  will  embrace  every  permissible  exertion 
of  power  affecting  private  rights  and  exclude 
such  as  are  forbidden.  They  come  to  us  from 
the  law  of  England,  from  which  countrv  our 
jurisprudence  u  to  a  great  extent  derived,  and 
their  reqidrement  was  there  designed  to  secure 
the  subject  against  the  arbitrary  action  of  the 
Crown  and  place  him  under  the  protection  of 
Uie  law.  They  were  deemed  to  be  equivalent 
to  "the  law  of  the  land."  In  this  country,  the  -  .  ^^ 
requirement  is  intended  to  have  a  similar  effect  1^  *-  ^^  J 
against  legislative  power,  that  is,  to  secure  th« 
citizen  against  any  arbitrary  deprivation  of  bis 
rights,  wnether  relating  to  nis  hfe,  his  liberty, 
or  his  property.  Legislation  must  necessarilT 
vary  with  the  different  objects  upon  which  ft 
is  (designed  to  operate.  It  is  sufficient,  for  the 
purposes  of  this  case,  to  say  that  legislation  ia 
not  open  to  the  charge  of  depriving  one  of  hit 
rights  witJiout  due  process  oi  law,  if  it  be  gen- 
eral in  its  operation  upon  the  subjects  to  which 
it  relates,  and  is  enforceable  in  the  usual  modes 
established  in  the  administration  of  government 
with  respect  to  kindred  matters,  that  is,  by 
process  or  proceedings  adapted  to  the  nature  of 
Uie  case.  The  great  purpose  of  the  require- 
ment is  to  exclude  everything  that  is  arbitrary 
and  capricious  in  legislation  affecting  the  riehts 
of  the  citizen.  As  said  by  this  court  in  TickW& 
V.  Bopkim,  speaking  by  Mr.  Justice  Matthews: 
"When  we  consider  the  nature  and  the  theory 
of  our  institutions  of  government,  the  prina- 
pies  upon  which  they  are  supposed  to  rest,  and 
review  the  history  of  their  development,  we  are 
constrained  to  condude  that  they  do  not  meair 
to  leave  room  for  the  play  and  action  of  porely 
personal  and  arbitrary  power."  118  U.  3.  856» 
369  [80:  220, 2261.  See  also  Pennoyer  v.  Neff, 
96  U.  S.  714,  783  [24:565, 572);  Datidson  v.  N. 
0,  96  U.  8.  97,  104,  107  (24:  616.  619,  620]; 
Hurtado  v.  Oal,  110  U.  S.  516  £28:  2321;  Mo. 
Pm.  R  Oo,  v.  Humes,  115  0.  8.  512,  m  [29: 
463,  465]. 

There  is  nothing  of  an  arbitrary  character  in 
the  provisions  of  toe  statute  in  question:  it  ap- 
plies to  all  physicians,  except  those  who  may 
be  called  for  a  special  case  from  another  State; 
it  imposes  no  conditions  which  cannot  be  read- 
ily met;  and  it  is  made  enforceable  in  the  mode 
usual  in  kindred  matters,  that  is,  by  regular 
proceedings  adapted  to  the  case,  tt  author- 
izes an  examination  of  the  applicant  by  ths 
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voard  of  health  as  to  bis  qualiflcatioiis  when 
be  has  do  evidence  of  them  in  the  diploma  of 
a  leputable  medioil  college  in  the  school  of 
medicine  to  which  he  belongs,  or  has  not  prao- 
tl^ed  in  the  State  a  designated  period  before 
U^S]  March,  1881.  If,  in  the  proceedinn  under  the 
statute,  there  should  be  any  unfair  or  unlust 
action  on  the  part  of  the  board  in  refusing  him 
a  certificate,  we  doubt  not  that  a  remedy  would 
be  found  in  the  courts  of  the  State.  But  no 
such  imputation  can  be  made,  for  the  plaintifiP 
in  error  did  not  submit  himself  to  the  examina- 
tion of  the  board  after  it  had  decided  that  the 
diploma  he  presented  was  insufficient. 

The  cases  of  Oummingi  ▼.  Missouri,  71  U. 
8.  4  Wall.  277  [18:  a56],  and  of  Ex  parte  Gar- 
land, 71  U.  S.  4  Wall  838  [18:  866]  upon 
whidi  much  reliance  is  placed,  do  not,  in  our 
Judgment,  support  the  contention  of  the  plain- 
tiff m  error.  In  the  first  of  these  cases  it  ap- 
peared that  the  Constitution  of  Missouri,  adopt- 
ed in  1865,  prescribed  an  oath  to  be  ta&en  by 
persons  holding  certain  offices  and  trusts  and 
following  certun  pursuits  within  its  limits. 
They  were  required  to  deny  that  they  had  done 
certain  things,  or  had  manifested  by  act  or 
word  certain  desires  or  sympathies.  The  oath 
which  they  were  to  take  embraced  thirty  dis- 
tinct affirmations  respecting  their  past  conduct, 
extending  even  to  their  words,  desires  and 
sympathies.  Every  person  unable  to  take  this 
oath  was  declared  incapable  of  holding  in  the 
State  "  any  office  of  honor,  trust  or  profit  un- 
der its  authority,  or  of  being  an  officer,  coun- 
cilman, director,  trustee,  or  other  manager  of 
any  corporation,  public  or  private,"  then  exist- 
ing or  tnereafter  establish^  by  its  authority; 
or  "of  acting  as  a  professor  or  teacher  in  any 
educational  institntion,  or  in  any  common  or 
other  school,  or  of  holding  any  real  estate  or 
other  property  in  trust  for  the  use  of  any  church, 
Feligious  society,  or  congregation. "  And  every 
person  holding,  at  the  time  the  Constitution 
took  effect,  any  of  the  offices,  trusts  oi'  pod- 
tk)ns  mentioned  was  required,  within  sixty  days 
thereafter,  to  take  the  oath,  and  if  he  failed  to 
complj^  with  this  requirement  it  was  declared 
that  bis  office,  trust,  or  position  should,  ipso 
facto,  become  vacant. 

No  person  after  the  expiration  of  the  sixty 
days  was  allowed,  without  taking  the  oath,  "to 
practice  as  an  attorney  or  counsellor  at  law," 
nor  after  that  period  could  "any  person  be 
competent  as  a  bishop,  priest,  deacon,  minister, 
elder,  or  other  clergyman  of  any  religious  per- 
suasion, sect  or  denomination  to  teach  or  preach, 
ri2Ai  ^  ^^etxmixe  marriages."  Fine  and  imprison- 
LA*0|  ment  were  prescribed^  a  punishment  for  hold- 
ing or  exercising  any  of  the  "offices,  positions, 
trusts,  professions,  or  functions"  specified  urith- 
out  takinff  the  oath,  and  false  swearing  or  af- 
firmation in  taking  it  was  declared  to  be  perjury 
punishable  bv  imprisonment  in  the  penitentiary. 
A  priest  of  the  Roman  Catholic  Church  was 
indicted  in  a  Circuit  Court  of  Missouri,  and 
convicted  of  the  crime  of  teaching  and  preach- 
ing as  a  priest  and  minister  of  that  religious 
denomination,  without  having  first  t^en  the 
oath,  and  was  sentenced  to  pay  a  fine  of  $500, 
and  to  be  committed  to  Jail  until  the  same  was 
paid.  On  appeal  to  the  supreme  court  of  the 
State  the  Judgment  was  affirmed,  and  the  case 
was  brought  on  error  to  this  court 
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As  many  of  the  acts  fiom  which  the  partlea 
were  obliged  to  purge  themselves  by  the  oath 
had  no  relation  to  their  fitness  for  the  pursuits 
and  professions  designated,  the  court  held  tbat 
the  oath  was  not  required  as  a  means  of  ascer- 
taining whether  the  parties  were  qualified  for 
those  pursuits  and  professions,  but  was  exacted 
because  it  was  thought  that  the  acts  deserved 
punishment,  and  tbat  for  many  of  tiicin  tlicre 
was  no  way  of  inflicting  punishment  except  by 
depriving  the  parties  of  their  offices  and  trusu 
A  large  portion  of  the  people  of  Missouri  were 
unable  to  take  the  oath,  and  as  to  litem  the 
court  held  that  the  requirement  of  its  Constitu- 
tion amounted  to  a  legislative  deprivation  of 
their  rights.  Many  oAbe  acts  which  parties 
were  bound  to  deny  tbat  they  had  ever  done 
were  innocent  at  the  time  they  were  committed, 
and  the  deprivation  of  a  right  to  continue  in 
Uieir  office  if  the  oath  were  not  taken  was  held 
to  be  a  penalty  for  a  past  act,  which  was  vio> 
lative  of  the  Constitution.  The  doctrine  of  this 
case  was  affirmed  in  Pierce  v.  Carskadon,  83 
U.  S.  16  Wall.  284  [21:  2761. 

In  the  second  case  mentioned,  tbat  of  Ex  parte 
Garland,  it  appeared  that  on  the  second  of  July, 
1862,  Congress  had  passed  an  Act  prescribing 
an  oath  to  be  taken  by  every  person  elected  or 
appointed  to  any  office  of  honor  or  profit  under 
the  United  States,  either  in  the  dvil,  military, 
or  naval  departments  of  the  government,  ex- 
cept the  President,  before  entering  upon  the 
duties  of  his  office,  and  before  being  entitled  to 
his  salaiy  or  other  emoluments.  On  the  24th  [127] 
of  January,  1865,  Con^pess,  by  a  supplemental 
Act»  extended  its  provisions  so  as  to  embrace 
attorneys  and  counselors  of  the  Courts  of  the 
United  States.  This  latter  Act,  among  other 
things,  provided  that  after  Its  passage  no  per- 
son uiould  be  admitted  as  an  attomev  and  coun- 
selor to  the  bar  of  the  Supreme  Court,  and, 
after  the  4th  of  March,  1865,  to  the  bar  of  any 
Circuit  or  District  Court  of  the  United  SUtes, 
or  of  the  Court  of  Claims,  or  be  allowed  to  ap> 
pear  and  be  heard  by  virtue  of  any  previous 
a<l  mission,  until  he  had  taken  and  subscribed 
the  oath  prescribed  by  the  Act  of  July  2, 1862. 
The  oath  related  to  past  acts,  and  its  object  was 
to  exclude  from  practice  in  the  courts  parties 
who  were  unable  to  affirm  that  they  had  not 
done  the  acts  specified;  and,  as  it  could  not  be 
taken  by  large  classes  of  persons,  it  was  held 
to  operate  against  them  as  a  legislative  decree 
of  perpetual  exclusion. 

Mr.  Qarland  had  been  admitted  to  the  bar  of 
the  Supreme  Court  of  the  United  States  previ- 
ous to  the  passage  of  the  Act.  He  was  a  citi- 
zen of  Arkimsas,  and  when  that  State  passed 
an  ordinance  of  secession  which  purported  to 
withdraw  her  from  the  Union,  and  by  another 
ordinance  attached  herself  to  the  so  called  Con- 
federate States,  he  followed  the  State  and  was 
one  of  her  Representatives  first  in  the  lower 
House  and  afterwards  in  the  Senate  of  the  Con- 
gress of  the  Confederacy,  and  was  a  member 
of  that  Senate  at  the  time  of  the  surrender  of 
the  Confederate  forces  to  the  armies  of  the 
United  States.  Subsequently,  in  1865,  he  re- 
ceived from  the  President  of  the  United  States 
a  full  pardon  for  all  offenses  committed  bv  his 
partictpation,  direct  or  implied,  in  the  rebellion. 
He  prtxiuced  this  pardon  and  asked  permission 
to  continue  as  an  attorney  and  counselor  ci 
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Ibis  ooori  without  taking  the  CM&th  required  by 
the  Act  of  January  24,  1865,  and  the  rule  of 
the  court  which  had  adopted  the  clause  requir- 
ing iu  administration  in  conformity  with  the 
Act  of  Congress.  The  court  held  :hat  the  law 
in  exacting  the  oath  as  to  his  past  conduct  as 
a  condition  of  his  continuing  in  the  practice  of 
bis  profession,  imposed  a  penalty  for  a  past  act, 
and  in  that  respect  was  subject  to  the  same  ob- 
[1S8]  jection  as  that  made  to  the  clauses  of  the  Con- 
stitution of  Missouri,  and  was  therefore  in- 
valid. 

There  is  notbins  in  these  decisions  which 
supports  the  positions  for  which  the  plaintiff 
In  error  contends.  They  only  determine  that 
one  who  is  in  the  enjoyment  oi  a  right  to  preach 
and  teach  the  Christian  religion  as  a  pnest  of 
a  regular  church,  and  one  who  has  oeen  ad- 
mitted to  practice  the  profession  of  the  law, 
cannot  be  deprived  of  the  right  to  continue  in 
the  exercise  of  their  respective  professions  by 
the  exaction  from  them  of  an  oath  as  to  their 
past  conduct,  respecting  matters  which  have 
no  connection  with  such  professions.  Between 
this  doctrine  and  that  for  which  the  plaintiff 
in  error  contends,  there  is  no  analogy  or  resem- 
blance. The  Constitution  of  Missouri  and  the 
Act  of  Congress  in  question  in  those  cases  were 
designed  to  deprive  parties  of  their  right  to  con- 
tinue in  their  professions  for  past  acts  or  past 
expressions  of  desires  and  sympathies,  many 
of  which  had  no  bearing  upon  their  fitness  to 
continue  in  their  professions.  The  law  of  West 
Virginia  was  intended  to  secure  such  skill  and 
learning  in  the  profession  of  medicine  that  the 
community  might  trust  with  confidence  those 
ceceiving  a  license  under  authority  of  the  State. 
Judgmeni  ij^fflrtMd. 


[47]    llATHANR08ENWA88ERAin>JXNinS 

A.  SPIBTH,  Appti., 

V. 

JOHN  BBRRY. 
#ae  8.  €L«  arronecwisly  entitled  in  Bepottsrli  ad- 

Letten  ptOent-^^ohm  inwUd. 

1.  In  an  action  in  equltjfor  thelnfrinfemeot  of 
fatten  patent  granted  April  18»  ISStTu)  Nathan 
BoMowasser  for  Improvementa  In  peroolaton,— 


Fmu  That  the  plalntilTs  oontrlvanoe,  for 
which  the  patent  was  granted.  Is  not  new:  and 
that.  If  it  were  new.  there  would  be  grave  doubt 
whether  it  Involved  any  Invention. 

8«6ond,  That,  as  the  plaintiff  *s  contrivance  bad 
been  anticipated,  half  a  century  before,  In  the 
German  publication  mentioned  in  the  opinion, 
it  is  unneoeesary  to  decide  whether.  If  new,  it 
would  have  beenpatentable. 
[No.  132.] 
Mgued  Deo.  11,1$,  1888.  Bedded  Joh.  14, 1889. 

APPEAL  from  a  decree  of  the  Circuit  Ck>uTt 
of  the  United  SUtes  for  the  District  of 
Maine,  that  the  plaintiff's  letters  patent  were 
invalia,  and  dismissing  a  suit  for  their  infringe- 
fncnt.    Afflrmed. 

Reported  below,  22  Fed.  Rep.  841. 

The  facts  are  stated  in  the  opinion. 

Mr,  William  Henrjr  Clifford,  for  appel- 
lants: 

The  respondent  must  be  accountable  to  us 
for  the  use  of  that  part  of  his  device  whldi  is 
i>uT  inventioo. 
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Leev.  atofMfy, 2 Fiih.  Fm. Cas. 98;  JibiMt y. 
IMe,  4  Cliff.  1%. 

Necessary  parts,  left  out  of  the  claim,  if  well 
described,  are  supplied  by  l^gal  construction. 

Kittle  y.  Merriam,  2  CTurt  479;  Qathwright 
y.  CaUawajf  €h,  IG  Mo.  665;  JUehardiom'i  App, 
7  Pat.  Off.  Gaz.  1058;  WheOer  v.  Clipper  Mower 
df  Reaper  (h.  2Pat  Off.  Gaz.  442. 

A  description  in  a  published  work,  to  antici- 
pate a  patent,  must  be  full,  clear  and  exact,  so 
as  to  reach  the  deamess  of  a  patent  specifica- 
tion. 

Seymour  y.  (Mxtme,  78  U.  8.  11  Wall.  655 
(20:  42);  (John  Y.  U.  8,  Ooreet  Oo,  98  U.-B.  870 
(23:  9^. 

The  translation  must  be  free  from  doubt,  and 
the  burden  of  proof  is  on  the  respondent. 

BignaU  v.  narf>eyfi  Bann.  <&  Ard.  688;  Ool 
gate  v.  Odd  d  8.  Tel.  Co.  4  Bann.  A  Ard.  415 

The  prior  publication  must  show  the  same 
organized  machine  as  that  in  complainant's 
patent,  operating  in  the  same  way. 

Clark  P.  8.  db  F.  R^^fulator  Co.  y.  Copdand^ 
2  Fish.  Pat.  Cas.  221. 

Where  there  are  two  translations,  that  which 
is  most  Uteral  will  be  taken. 

White  y.  AJi^a,  2  Cliff.  244. 

Alleged  prior  use  must  be  proved  beyond  a 
reasonable  doubt. 

JEfotMt  y.  Antiedd,  8  Pat.  Off.  GasL  68S; 
Wood  y .  Oevdand  BdUng  MiU  Oo.  4  Fish.  Pat 
Cas.  550-560;  Piarham  y.  Am.  BuUonhde,  0. 
d  8  Maeh.  Oo.  Id.  468-482:  Siwlei  y.  OhUage 
dK  W.R.  Oo.  Id.  584-590;  (Mueh  y.  8pefr, 
6  Pat  Off.  Gaz.  187;  Boemer  y.  Bimm,  5  Fat 
Off.  Gaz.  555:  Coffin  y.  Ogden,  85  U.  8.  18 
Wall.  120  (21;  my,  Oampbdl  y.  Jamee,  1? 
Blatcbf.42. 

Mr.  Wilbur  F.  Limt»for  appeOaa: 

Invention  must  be  new  and  luiefoL  If  II  It 
a  machine  it  must  be  opermtiye,  and  aooomplidi 
the  end  practicallj  and  uiefally  in  the  wij 
pointed  out 

POfrkkwrdf.  Eintmem,  1  Blatchf.  48T. 

There  can  be  no  invention  in  a  limple  en- 
largement of  the  orifioe  for  the  discharge  of 
thepercolate. 

VinUm  v.  JXHnOftm,  104  U.  a  491  CM:  809). 

The  combination  and  device  whidi  the  com- 
plainant Rosenwaaser  has  patented  was  patent- 
ed or  described  in  some  printed  jpabllcation 
prior  to  his  supposed  invention  or  discovery. 

PUmpUniyr.Maleomeon,  L.  R  8  Ch.  Diy.  581. 

Mr.  Judiee  €hrmgr»  deUvered  the  opinion  of  [48] 
the  court: 

This  Ib  a  bill  in  eqniiy  for  the  Infringement 
of  letters  patent  granted  April  18, 1882,  to  Na- 
than RosenwaMer  for  improvements  in  perco- 
lators, with  the  following  tpedflcation  and 
claim: 

"My  invention  relates  lo  percolating  appa- 
ratus to  be  employed  for  iiltmng  purposes,  or 
for  making  fluid  extracts  or  decoctions,  and  it 
consists  in  a  device  constructed  and  adapted  to 
operate  substantially  in  the  manner  hereinafter 
specified. 

"In  the  drawings,  figure  1  represents  my  de- 
vice in  longitudinal  section,  and  figure  2  snows 
the  application  of  said  device  when  used  as  a 
filter  or  in  making  fluid  extracts. 

**A  is  the  main  Dody  of  my  percolator,  B  is 
a  constricted  inlet.    C  is  the  enlarged  open  end, 

i£9  t.  S 
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^htcii  serves  tbe  double  purpose  of  a  discharge 
CT  ouUet,  and  of  an  openlog  tbrough  -which  the 
percolator  is  chargea  with  filtering  substance 
wlien  the  device  u  to  be  used  as  a  filter,  or 
with  any  drug  from  which  an  extract  is  to  be 
made.  D  is  a  perforated  plate.  This  plate 
may,  if  desired,  be  replaced  by  any  porous  dia- 
phragm or  interposing  substance,  such  as  filter 
paper,  cloth,  pumice,  or  the  like.  This  is  to 
prevent  the  drug  from  escaping  from  the  per- 
colator during  its  use,  and  it  is  to  be  secured  in 
position  by  suitable  means.  £  represents  the 
drug  from  which  an  extract  is  to  be  made;  or 
if  the  device  is  to  be  used  as  a  filter,  then  £ 
represents  charcoal,  sand,  or  any  suitable  Alter- 
ing material. 

''I  will  describe  my  apparatus  as  emploved 
in  making  fluid  extracts.  The  container  A  is 
charged  with  any  druff  or  substance,  E,  from 
whioi  an  extract  is  to  be  made.  The  drug  E 
is  charged  into  the  container  A  through  the  en- 
larged mouth  0.  Now,  by  the  ordinary  proc- 
[48]  ess  and  mechanism  for  making  fluid  extracts, 
it  has  heretofore  been  tbe  practice  to  charge  the 
menstruum  into  the  large  mouth  C;  but  this 
method  made  it  impracticable  to  obtain  any  in- 
creased or  variable  pressure  upon  tbe  men- 
struum, unless  a  cap  piece  were  ntted  over  the 
enlarged  mouth  C,  and  a  tube  o&  its  equivalent 
attached,  and  connected  either  to  an  elevated 
reservoir  containing  the  menstruum,  or  else 
some  roecial  pressure  apparatus  connected  with 
said  tube.  All  this  in  practice  is  impracticable, 
but  by  the  employment  of  my  device  and  meth- 
od it  is  a  very  easy  matter  to  charge  the  con- 
tainer A,  and  by  applying  the  menstruum  in 
exactly  an  oppodte  manner  from  that  heretofore 
adopted,  viz.:  to  the  end  of  the  container  A, 
opposite  the  charging  mouth  C,  to  exert  any 
desired  pressure  upon  the  menstruum.  Fig.  2 
of  the  drawings  illustrates  my  method  and 
mechanism,  winch  consists,  after  the  container 
A  is  charged  in  the  usual  manner  through  its 
enlarged  mouth  C,  as  already  specified.  In  in- 
verting the  percolator,  attaching  a  flexible  or 
other  tube,  F,  to  the  constricted  mouth  6,  and 
applying  the  menstruum  through  said  tube 
from  an  elevated  reservoir  G.  When  thus  used, 
the  enlarged  mouth  C  bctK>mes  the  ultimate 
discharge,  which  has  never  before,  to  my 
knowledge,  been  true  in  any  metiiod  heretofore 
known  or  practiced.  By  elevating  the  reservoir 
G  more  or  less,  a  greater  or  lighter  pressure  is 
exerted  by  the  menstruum,  and  it  is  therefore 
driven  through  the  drug  more  or  less  forcibly 
and  rapidly.  This  pressure,  as  may  readily  be 
seen,  can  be  nicely  adjusted  and  varied  at 
pleasure  jto  suit  the  requirements  of  any  case. 
A  stop-cock,  H,  may  be  used  to  govern  tbe 
quantity  of  the  menstruum  admitted  to  the  per- 
colator A. 

"What  I  claim  is:  the  combination,  with  a 
fessel,  G,  and  adjustable  tube,  F,  of  a  percola- 
tor, A,  having  a  fai^  filling  and  discharge  or- 
ifice at  its  lower  end,  and  a  restricted  opening, 
B,  at  its  upper  end,  with  which  connects  the 
lower  end  of  the  adjustable  tube  or  pipe  F, 
substantially  as  set  forth." 

The  description  of  the  percolator,  and  of  the 
mode  of  using  it  to  make  fluid  extracts  or  de- 
coctions of  drugs,  amounts  to  this:  The  perco- 
lator is  a  cylinder  wholly  open  at  the  lower 
end,  and  with  a  cover  at  the  upper  end,  having 
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a  small  opening,  attached  to  which  is  a  flexible  [5C 
or  adjustable  tube  leading  from  a  reservoir  of 
the  liquid  to  be  used  for  steeping  the  drug. 
Tbe  percolator  is  turned  bottom  up  while  the 
drug  is  put  in,  and  a  perforated  or  porous  dia- 
phragm inserted  to  bold  tbe  drug  in  place. 
It  is  then  turned  bottom  down  again.  The 
pressure  of  the  liquid,  and  consequently  the 
quickness  of  its  passage  through  the  drug,  are 
increased  or  diminished  by  elevating  or  lower 
ing  the  reservoir,  or  by  turning  a  slop-cock  in 
the  tube;  and  the  extract  is  discharged  through 
tbe  bottom  of  the  percolator  into  a  vessel  placed 
below. 

The  novelties  suggested  consist  in  having 
one  end  of  the  percolator  open,  serving  both 
to  receive  the  drug  and  to  discharge  the  extract; 
in  turning  the  percolator  bottom  up  to  put  in 
the  drug,  and  bottom  down  to  let  the  extract 
drip  out;  in  having  a  perforated  or  porous  dia- 
phragm to  hold  the  drug  in  place;  and  in  reg- 
ulating the  pressiu^  of  tne  liquid  by  means  of 
a  tube  from  the  reservoir  to  the  small  opening 
in  the  covered  end  of  the  percolator. 

But,  passing  over  the  difficulty  that  the  dia- 
phragm is  not  claimed  as  part  of  the  combina- 
tion patented,  neither  the  percolator  open  at 
one  end,  the  diaphragm,  the  inversion  of  the 
percolator,  the  insertion  of  the  tube  in  the  small 
opening  in  the  covered  end,  nor  the  making 
that  tube  flexible  and  with  a  stop-cock,  is  new. 
All  those  elements  appear  in  the  Beal  press,  as 
modified  by  Beindorf,  described  in  Geiger's 
Handbuch  der  Pharmacie,  published  in  18^  at 
Stuttgart  in  Germany, which  is  an  exhibit  in  the 
case,  and  a  translation  of  the  material  parts  of 
which  (Vol.  1,  pp.  167-160),  verified  by  the 
oath  of  a  witness  for  the  defendant,  and  included 
in  the  record,  appears,  though  not  quite  gram- 
matical, to  be  substantially  accurate,  notwith- 
standing the  opposing  testimony  introduced  by 
the  plaintiff  to  impugn  its  correctness. 

It  will  be  sufficient  to  quote  from  that  trans- 
lation the  following  passages:*  "The  Real 
press  consists  principally  of  a  hollow  cylinder,  [5] 
which  contains  the  powdered  substance  to  be 
exhausted  between  two  perforated  plates,  tight- 
ly packed,  so  that  the  substance  cannot  move 
to  [in]  either  direction.  If  the  cylinder  is  open 
at  both  ends,  a  cover  is  fitted  air  tight  at  one 
end,  having  a  hole  in  the  center,  into  which  a 
long  tube  is  fitted,  also  air  tight.  Between  the 
cover  and  the  perforated  plate  mentioned  some 
space  must  remain.  In  e.xtracting,  the  cylinder 
is  placed  vertical  [upright],  so  that  a  vessel  for 
gathering  the  liquid  may  be  placed  underneath." 
"  A  v^  practical  change  In  the  construction 
of  the  Heal  press  has  been  introduced  bv  Bein- 
dorf. The  cylinder  is  fitted  into  a  chair  [frame], 
the  cover  or  seat  of  which  is  movable,  so  that 
by  turning  rinvertino:]  the  same  the  press  may 
be  filled  ana  connected  with  the  tube."  '*The 
filled  cylinder,  turned  bottom  up,  is  placed  up- 

^^VieReaVsehe  Presae  beeteht  der  Hauptsache 
naoh  aus  einem  hoblen  Cylinder,  in  wclcbem  die 
auszuziehende  Subetanz  Im  ffepuiverten  Zustande 
zwischen  2  siebf Ormig  durcbiocDerteo  Flatten  fcst 
ffepaokt  enthalten  ist,  so  daas  sie  nach  keioer  Seite 
Bin  weioben  kann.  wenn  der  Cylinder  an  belden 
enden  olfen  ist,  so  wird  an  einem  Ende  ein  Deckel 
luftdiobt  aufgepasst,  welcber  in  der  Mitte  ein  Locb 
bat.  worein  eine  bohe  R5bre  ebenfails  luftdiobt 
gesteckt  wird.  Zwischen  dem  Deckel  und  der  obern 
siebfUrmigen  Platte  muss  etwas  Baum  bleiben. 
Beira  Bxtrahiren  wird  der  Cylinder  auf recbt  fest- 
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1521  ^'^  ^  c^^^^  [frame]  having  a  bole  in  the  middle, 
in  which  the  cylinder  fits  and  around  which  he 
[it]  rests."  In  the  opening  in  the  bottom,  a 
tube  is  fitted,  which  may  oe  made  of  tinned 
iron  [tin  plate],  glaas,  wood,  leather,"  etc. 
"  Near  the  upper  end  of  the  tube  is  placed  a 
vessel  containing  the  menstruum  [liquid  ^v- 
€Dt],  the  surface  of  which  must  be  somewhat 
lower  than  the  end  of  the  tube.  A  syphon  is 
now  introduced  into  the  liquid  and  in  the  tube, 
air  sucked  through  the  tube,  so  that  the  liquid 
will  commence  to  flow  through  the  syphon  in- 
to the  tube,  which  is  thereby  filled.  The  col- 
umn of  menstruum  [liquid]  thus  obtained  acts 
pressing  and  dissolving  upon  the  substance  to 
be  extracted.  It  penetrates  it,  and  arrives,  la- 
den with  the  soluble  matter  contained  in  the 
substance,  at  the  lower  end  of  the  apparatus, 
often  in  a  syrupy  consistence."  '*  In  order  to 
control  the  apparatus,  stop  or  continue  the  op- 
eration, the  tube  is  provided  with  a  cock  which 
may  be  closed  if  necessanr,  or  the  upper  end 
of  tube  may  be  closed  after  removing  the  sy- 
phon." 

This  court  concurs  in  opinion  with  the  Cir- 
cuit Jud^e  that  the  plaintiff's  contrivance  is  not 
new,  and,  that  if  it  were  new,  there  would  be 

frave  doubt  whether  it  involved  any  invention. 
2  Fed.  Rep.  841.  As  the  plaintiff's  contriv- 
ance had  been  anticipated  in  the  German  pub- 
lication half  a  century  before,  it  is  unnecessary 
to  decide  whether,  if  new,  it  would  have  been 
patentable. 
Decree  affirmed. 


1 86 1  DICK  E.  ARROWSMITH,  Appt., 

V, 

EDWARD  H.  QLEASON  bt 


(See  S.  C.  Beporter^  ed.  8&-101.) 

Ohio  Statute  for  iaU  of  a  minor^t  real  estate- 
state  decmon — suit  %n  equity,  when  proper — 
jurisdiction  of  circuit  court— extent  of  rM€f— 
equity  jurisdiction  of  fraud. 

1.  Under  the  Ohio  Statute  which  exacts  that  upon 
application  hy  the  guardian  of  a  minor,  the  probate 
court  may  order  the  sale  of  the  minor*!  real  estate, 
and  which  requires  the  guardian  to  execute  a  bond 
*^ith  freehold  sureties*,  the  court  may  accept  a 
guardian *8  bond  with  one  surety,  having  sufficient 
property  to  make  it  good  for  the  entire  amount 
prescribed  by  the  statute. 

2.  The  Supreme  Court  of  Ohio  having  decided 
that,  where  the  probate  court  had  jurlddiction  of 
proceedings  for  the  sale  of  a  minor^s  real  estate, 
and  of  the  parties,  the  sale  was  not  void  by  reason 
of  the  failure  to  require  from  the  gruardian  the  ad- 
ditional bond  mentioned  in  section  27  of  the  Act 
on  that  subject,  this  construction  of  the  local  statute 
by  such  court  should  t>e  followed. 


8.  A  suit  In  equity  to  set  aside  the  sale  of  the  min- 
or's real  estate  bad  under  a  prooeedlngtn  the  pro- 
bate court  is  proper,  oiider  the  oiroiunstanoei  of 
this  case.  The  aoaon  of  ejectment  does  not  afford 
an  adequate  remedy. 

4.  The  proper  Circuit  Court  of  the  United  States 
may,  without  controlling,  supervising,  or  aonullloff 
the  proceedings  of  the  state  court,  give  such  reliw 
in  a  case  like  this  as  is  consistent  with  the  principles 
of  eouity,  upon  the  ground  of  fraud. 

ft.  The  court.  In  such  casOL^kMS  not  act  at  a  court 
of  review,  nor  Inquire  into  unregularities  of  another 
court;  but  it  will  scrutinize  the  conduct  of  the  par- 
ties, and  if  it  finds  that  they  have  been  gullly  of 
fraud  in  obtaining  a  judgment  or  decree.  It  will  de- 
prive them  of  the  oeneflt  of  it,  and  of  any  loeqatt> 
able  advantage  which  they  have  derived  under  li^ 

6.  If  a  case  of  fraud  be  established,  equity  wlU  set 
aside  all  transactions  founded  upon  It,  by  whatever 
nuudiinery  or  contrivances  they  may  nave  t>eea  ef- 
fected, whether  such  machinery  or  contrivances 
consistof  a  decree  of  equity  and  a  purchase  under 
it,  or  of  a  judgment  at  law.  or  of  other  transaottona 
between  toe  actors  In  the  fraud* 

[No.  183.] 
Argu^  Dec  18. 1888.      Decided  Jan.  li,  1889. 


APPEAL  from  a  decree  of  the  Circuit  CJourt 
of  the  United  States  for  the  Northern  Dis- 
trict of  Ohio,  dismissing  on  demurrer  a  suit  to 
set  aside  and  declare  void  proceedings  for  the 
sale  of  a  minor's  real  estate  institute  by  his 
guardian  in  the  Probate  Court  of  Defiance 
County,  in  the  State  of  Ohio,  and  for  an  ac- 
counting as  to  rents  and  profits.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  Newbe^^  and  Be^J.  B. 
Kiiiifsbary,  for  appellant: 

The  third  ground  of  demurrer  is  untenable. 

Oaincs  v.  Fuentes,^2\5.  8.  10(23:524);  John- 
son V.  Waters.Wl  U.  S.  640,  667  (28:547,  656). 

Defendant  Qleason  is  a  necessary  W^. 

Harwood  v.  Cincinnati  <f  0.  H,  X.  B.  Oe. 
84  U.  S.  17  Wall.  78  (21:  558);  Oaylord  v.  Eel- 
Shaw,  68  U,  S.  1  Wall.  81  (17:612). 

The  allegations  of  the  bill  of  the  appellant 
bring  this  case  within  all  the  requirements  of 
eqmtj  jurisdiction. 

Freeman,  Judg.  §  495;  Datisy.  Tileston,  47 
U.  8. 6  How.  114  (12:366);  Shelton  v.  TiMn,  47 
U.  S.  6  How.  163  (12:387);  LongY.  Mufford,!! 
Ohio  St.  484;  Darst  v.  PhiUips,  41  Ohio  St.  614; 
Johnson  v.  Waters,  111  U.  S.  640(28:547);  Baker 
V.  O'Biordan,  65  Cal.  368;   Taylor  v.  Walker, 

1  Heisk.  IM;  yeiccofnb  V.  Dewey,  27  Iowa,  381; 

2  Pom.  Eq.  Jur.  §§  914,  915.  918;  SpeUman  v. 
Dowse,  79  IIL  66,  70;  Thomas  v.  Hits,  5  B.  Mon. 
590;  Newland  v.  Gentry,  18  B.  Mon.  671. 

Where  infants  have  been  deprived  of  a  sub- 
stantial right  by  a  decree,  courts  of  equity  have 
sustained  bills  to  impeach  such  decree. 

Story,  Eq.  PI.  8th  ed.  §  427;  Adams,  Eq.  4th 
Am.  ed.  834;  1  Dan.  Oh.  Pr.  3d  Am.  ed.  153; 
Lloyd  V.  Kirkwood,  112  lU.  330;  Longy.Mul- 


festeilt.  60  dass  ein  Gefttss  zum  Aufnunmeln  der 
lUaslgkeit  untergeetellt  werden  kann.**  ^'Bine 
«ehr  zwecIcmXaaige  Abllndenmg  der  Real^schen 
Prease  hat  Beindorf  vorgenommen.  Der  Cylinder 
wird  in  einea  Stuhl  gepasst,  dessen  Deckel  beweg- 
lich  ist.  so  dass  durch  Umdrehen  des8ell>en  die 
PresRO  gof  (Ihlt  und  rait  dom  Bohr  verbunden  wer- 
den kftnn."  "Der  gefUhlte,mit  demBodennach 
ob<«n  gerichtete  Cylinder  wird  auf  eioen  Stuhl  ges- 
tellt,  der  in  der  Mitte  ein  Loch  hat.  in  welcbefl 
dersclbe  passt  und  mit  seint*m  Wulste  aufliegt." 
••  Den  obf  rn  Joeren  Baum  fUUt  man  mlt  der  aus- 
luziehendrn  FlllsHigkeitenan.  undpavtin  die  Oeff- 
oung  des  Uodena  eine  It5hre.  sie  kann  von  WeJas- 
blocb,  Giua,  Holz,  oder  ein  ledemer  Sohlauch  u. 
a.  w.  8oyn."  "Nebea  das  obere  Bnde  der  BOhre 
•t«lle  man  ein  QefUss  mit  der  AusziebungsfiUasfg- 
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kett«  so  das  der  Spiegel  der  FlOssigkeit  etwas  nieder- 
er  als  das  Bnde  der  B^hre  stebt.  Man  senke  jettt 
einen  Heber  in  die  Fiilasigkeit  und  in  die  Bohre, 
ziebe  durch  die  Btfhre  mit  dem  Munde  etwas  Luft 
an,  Indem  man  mit  den  Lippen,  dem  Daummi,  und 
Zeigeflnger  das  Bindringen  denelben  von  aussen 
Bu  nindem  strebt:  die  Fltissigkeit  wird  sioh  betien 
und  durch  den  Heber  in  die  K^hre  auslaufen^  dieae 
wird  ^elbstdamltaugef  out,  und  so  wlrkt  die  Fltla- 
sigkeit  drUckend  und  lOeend  auf  die  Bubstana.  81e 
durohdringt  sie  und  kommt,  mit  extraotlven  Thell* 
en  beladcn,  anfangs  oft  von  Syrupsdioke,  vollkom- 
men  klar  hervor.''^  **  Um  die  Wirkung  naoh  Bel- 
ieben  auf  h5ren  su  machen.  bringt  man  eioen  Hahn 
an  die  B5hre,  den  man  sohJiefst,  oder  man  versch* 
lii'fgt  nacb  weggeaommenem  Heber  das  obere  Bnde 
der  lluhpe.** 
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f^rd^t  Ohio  St.  484;  Richmond  v.  Tayleur  1 
r,  Wma.  784;  Kuehenbei^er  v.  Beckert,  41  III 
178;  ffarris  v.  Touman,  1  Hoff.  Cb.  178;  Loy^ 
T.  Mahne,  28111.  48;  Wright  yr.  MiUer,  1  Sandf 
•Ch.  108;  Oalaiian  v.  .Knwn,  1  Hopk.  Ch.  54; 
Bevnoids  v.  MeCurry,  100  IlL  866. 

The  orders  of  the  probate  court  are  review- 
able by  such  ajproceeding  Id  equity. 

Johnmn  v.  WaUrs,  111  U.  8.  640  (28:547); 
Raines  y.  Fuentes,  92  U.  8.  10  (28:524);  Mc- 
Keeter  ▼.  -B<»//,  71  Ind.  898;  Onynn  v.  Mc- 
CauUy,  32  Ark.  97;  Musgrate  v.  Goruyeer,  85 
Dl.  875;  Reynolds  v.  McOurty,  100  HI.  856. 

Infants  have  always  been  favorites  of  a  court 
<of  equity  and  the  fraudulent  devestiture  of  their 
lands  under  the  g[uise  of  legal  proceedings  has 
frequently  been  Uie  subject  of  review  in  courts. 
miliamson  v.  B&rrv,  49  U.  8.  8  How.  544 
<12:1170);  Bank  of  XT.  8.  v.  RitcfUe,  88  U.  8.  8 
Pet.  140  (8: 890);  Briaht  v.  Boyd,  1  8tory,  486. 

A  departure  from  the  law»  ttiough  Jurisdic- 
tion has  been  acquired,  vitiates  the  Judgment 
-or  order  of  sale. 

Winds(/r  v.  McVHgh,  «8  U.  8.  274  (23:914); 
U,  8,  V.  Walker,  109  U.  8.  258  (27:927). 

Where  the  statute  provides  that  before  a  sale 
of  lands  of  a  ward,  by  his  guardian,  security 
«hall  he  given  by  him,  no  suit  can  be  main- 
tained on  the  general  bond  of  the  guardian  for 
the  conversion  of  the  proceeds. 

Shelton  V.  Smith,  8  Baxt.  82;  Hendenon  y. 
Coover,  4  Nev.  429;  Madison  Co,  v.  Johnston,  51 
Iowa.  152;  Mattoon  v.  Com'na,  13  Gray,  887; 
Lyman  v.  Conkey,  1  Met.  817;  Blauser  v.  Diehl, 
90  Pa.  850. 

A  cause  will  not  be  dismissed  for  the  reason 
that  a  person  might  have  been  made  a  party,  if 
the  court  can  proceed  to  a  decree  without  his 
presence. 

Payne  v.  Hook,  74  TJ.  8.  7  Wall.  426.  481 
119:260.  262);  MiUigan  v.  MiUedge,  7  U.  8.  8 
Cranch,  220  (2:417);  Elmendoffy,  Taylor,  23 
U.  8.  10  Wheat.  153(6:389);  Traders  Nat,  Bank 
V.  CampbeU,  81  U.  8.  14  Wall.  87,94(20:832, 
838);  Story.  Eq.  PL  9th  ed.  §§  77,  79,  81. 

Messrs.  Wm«  C.  Cochran,  Henry  B. 
Harris  and  John  P.  Cameron,  for  appellees: 

If  the  sales  were  void  for  want  of  iurisdic- 
tion,  or  for  fraud  in  obtaining  the  orders,  the 
remedy  is  equally  adequate  at  law. 

Eippv,  Babin,  60  U.  8. 19  How.  271  (15:633); 
Miles  V.  CaldweU,  69  U.  8.  2  Wall.  8<>-9,  48-5 
<17: 755-759);  Blanehardv.  Brown,  70  U.  8.  8 
Wall.  245-250  (18:  69-71);  Grand  aiute  v. 
Winegar,  82  U.  8.  15  Wall.  878(21:174);  /.ewis 
y.  Cocks,  90  U.  8.  28  Wall.  466(23:70);  Ellis  y. 
Daids,  109U.  8. 485-498-4  (27:1006-1008);  Kil- 
lianY.Ebbinghaus,  llOU.  8.  568(28:246);  iiwifW 
V.  Oregg,  118  U.  8.  550-5  (28:998-995);  U.  8. 
▼.  Wilson,  118  U.  8.  88  (80:110);  Frost  v.  Spit- 
ley,  121  U.  8.  556  ^80:1012);  R  8.  U.  8.  §  723. 

A  bill  to  qviiei  title  cannot  be  sustained  if 
complainant  is  out  of  possession. 

2  Story,  Eq.  Jur.  §  859;  Blspham,  Principles 
of  Equity,  §675;  Orton  v.  Smith,  59  U.  8.  18 
How.  268-^  (15:893,  394);  8tark  v.  Starr,  78 
IT.  8.  6  WaU.  402-9  (18:925-927);  U.  8.  v.  Wil- 
son, 118  U.  8.  86-8(80:110,  111);  Frost  v.  Spit- 
ley,  121  U.  8.  556  (80:1012);  Clark  v.  Hubbard, 
8  Ohio,  8»«;  Rhea  v.  Dick,  84  Ohio  8t.  420. 

The  Circuit  Court  of  the  United  States  can- 
ix>t  revise  or  set  aside  the  final  decree  rendered 
by  a  state  court,  which  had  complete  Jurisdie- 
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lion  of  the  parties  and  of  the  subject  matter. 

Nougue  v.  Clapp,  101  U.  8.  551  (25:1026); 
Fouvergne  v.  N.  0.  59  U.  8.  18  How.  470 
(15:899);  Tarverv.  Tai^ver,  34U.  8.  9  Pet.  174- 
80  (9:91);  Adams  v.  Preston,  63  U.  8.  22  How. 
^^73-91  (16:273-279)  Case  of  Broderiek's  WiU, 
88  U.  8.  21  Wall.  503  (22:599);  Ellis  v.  Davis, 
109  U.  8.  485-94  (27:1006-1008);  Fussell  v. 
Oregg,  113  U.  8. 550  (28:993);  Amoryv.  Amory, 
3  Bm  266-70. 

As  to  the  allegations  concerning  Hardy's 
a^eerocnt  with  Gleason.and  his  waat  of  knowl- 
edge and  consent  to  the  filing  of  his  bond  with- 
out another  surety,  it  is  enough  to  say  that  the 
fraud,  if  there  was  any,  was  upon  Hardy;  that 
Harmeniug  was  in  no  way  connected  with  it; 
that  the  validity  of  the  bond  when  filed  in  court 
was  not  affected  thereby,  and  that  Hardy  could 
not  escape  bis  liability  iipon  it 

Bigelow  v.  Coruegys,  5  (JhioSt.  256;  Dangler  v. 
Baker,  85  Ohio  St.  678-7;  Elliott  v.  Stecens,  10 
Iowa.  418;  Bloom  v.  Burdick,  1  Hill,  130;  Glezen 
V.  Rood,  2  Met.  490-2;  Dair  v.  ^71  K  83  U.  8. 
16  Wall.  1  (21:491);  Keys  YjWilliamson,  31  Ohio 
St  562-3;  Eneeland.  Attach.  §  540;  Drake. 
Attach.  §  134a. 

A  purchaser  is  not  bound  to  look  beyond  the 
reconi  in  the  proceedings  to  sell  real  estate. 

Davis  V.  Hudson,  29  Minn.  27;  Maxsom  ▼. 
8awyer,\%  Ohio,  206;  Sheldon  v.  Newton,  8  Ohio 
St.  494-501. 

The  sureties  on  a  guardian's  general  bond 
were  liable  for  moneys  derived  from  the  sales 
of  ffiftl  estate. 

WifJiers  v.  Hickman,  6  B.  Mon.  293;  Taylor 
V.  Taylor,  Id.  559-61;  Elbert  v.  Jaeoby,  8  Bush, 
541^7,  Com.  ▼.  I/tvd,  12  Phila.  221;  Stetenson 
V.  State,  71  Ind.  52-6;  Fee  v.  State,  74  Ind.66-9i 
Lyman  v.  Conkey,  1  Met.  820-1. 

Mr.  Justice  Harlan  delivered  the  (pinion*  187] 
of  the  court: 

This  suit  involves  the  title  to  certain  lands 
inherited  by  the  plaintiff,  and  sold  some  years 
ago  by  his  statutory  guardian,  the  defendant 
(ileason,  under  aumority  conferred  by  pro- 
ceedings instituted  by  him  in  the  Probate  Court 
of  Defiance  County,  in  the  State  of  Ohio.  The 
plaintiff  attacks  tne  order  of  sale  as  invalid, 
prays  that  the  deeds  executed  to  the  purchaser 
be  declared  void,  tbat  an  accounting  in  respect 
to  rents  and  profits  be  had,  and  that  such  other 
relief  be  granted  as  may  be  proper.  The  court 
below  sustained  demurrers  to  the  bill  and  dis- 
missed the  suit.  We  are  therefore  to  inquire 
upon  this  appeal  whether  the  bill  disclpses  a 
cause  of  action  entitling  the  appellant  to  relief 
in  a  court  of  equity. 

The  case  made  by  the  bill  is  substantially  as 
follows:  the  lands  in  controversy  formerly  be- 
lonj^ed  to  John  C.  Arrowsmith.  who  dieid  in 
1860.  bis  wife  and  the  plaintiff,  his  onlv  child 
and  heir  at  law.  surviving  him.  On  the  15th 
of  July.  1869,  Gleason  petitioned  said  probate 
court  to  be  appointed  guardian  of  the  estate  of 
the  plaintiff,  then  but  six  years  of  age.  He 
applied  to  one  Henry  Hardy,  a  freeholder,  to 
become  surety  upon  nis  bond  as  guardian,  in 
the  penalty  of  $5,000,  which  Haray  did,  upon 
the  express  agreement  that,  before  the  bond 
was  delivered.  Qleason  would  procure  another 
surety  of  equal  responsibility.  Gleason  filed 
the  bond  in  the  probate  court  without  obtain- 
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log  the  signature  of  an  additional  surety.  The 
bond  contained  no  condition  except  that  if  Glea- 
6on  "  shall  faithfully  discharge  all  his  duties  as 
guardian,  then  the  above  obligation  is  to  be 
Yoid;  otherwise,  to  remain  in  full  force."  Up- 
on its  being  filed,  an  order  was  made  appoint- 
ing Qleason  guardian  of  the  plaintiff's  estate, 
and  letters  of  guardianship  were  issued  to  him. 

On  the  22(1  of  July,  1869,  Gleason  filed  a 
petition  in  the  Probate  Court  of  Defiance  Coun- 
ty, representing  that  no  personal  estate  of  the 
89  ]  ward  had  ever  come  to  his  possession  or  knowl- 
edge, and  that  there  was  no  such  estate  depend- 
ent upon  Uie  settlement  of  the  father's  estate  or 
upon  the  execution  of  any  trust;  that  his  ward 
was  the  owner  of  the  fee  simple  of  certain 
tracts  of  lands  in  Defiance  County,  one  being 
section  36  in  that  county,  containing  640  acres, 
less  a  small  strip  containing  6^  acres  used 
and  occupied  by  the  Wabash,  St  Louis  and 
Pacific  Railroad  Company  as  way-ground,  and 
oUiers,  aggregating  400  acres;  and,  m  addition, 
a  tract  oi  about  seven  acres  hi  Paulding  Coun- 
tj;  that  the  ward  was  also  the  owner  of  the 
fee  simple,  by  virtue  of  tax  titles,  of  certain 
other  described  tracts  of  lands  in  Defianbe 
County,  aggregating  nearlv  1,000  acres,  all  of 
which,  the  peUtion  alleged,  were  wild  lands, 
yielding  no  income;  that  he  had  received  no 
rents  whatever  from  any  of  the  ward's  real 
estate;  that  its  sale  was  necessary  for  the  main- 
tenance and  education  of  the  ward,  who  was 
indebted  for  boarding  and  lod^ng  in  the  sum 
of  $210;  that  there  were  no  hens  upon  it,  to 
his  knowledge,  and  that  the  widow  had  a 
dower  interest  in  said  lands.  The  prayer  of 
the  petition  was  that  the  infant  and  widow  be 
made  defendants;  that  dower  be  set  off  to  the 
latter;  that  the  guardian  be  ordered  to  sell  the 
real  estate  for  Uie  purposes  above  set  forth; 
and  that  petitioner  nave  such  other  relief  as 
was  proper.  The  court  ordered  notice  to  be 
served  upon  the  widow  and  infant  of  the  hear- 
inffof  the  petition  on  the  10th  day  of  August, 
1869.  Personal  notice  was  given  to  the  for- 
mer, and  the  latter  was  notified  bv  a  written 
copy  beinff  left  at  the  residence  of  his  mother. 

Tiie  widow  filed  an  answer  in  the  probate 
court,  waiving  a  formal  assignment  oi  dower 
by  metes  and  bounds,  and  asking  such  sum 
out  of  the  proceeds  of  sale,  in  lieu  of  dower,  as 
was  just  and  reasonable. 

On  the  10th  of  August,  1869,  the  cause  was 
heard,  the  probate  court  deciding  that  the  real 
estate  named  therein  should  be  sold.  There- 
upon appraisers  were  appointed  to  report  its 
fair  cash  value.  On  the  17th  of  August,  1869, 
the  probate  court,  without  having  taken  any 
bond  from  the  guardian,  except  the  one  above 
referred  to,  which  was  conditioned  simply  for 
[801  the  faithful  discharge  of  his  duties,  made  this 
order:  "  It  is  therefore  ordered  by  the  court 
that  the  same  [the  report]  be,  and  ft  is  hereby 
approved  and  confirmed;  and  the  said  Edward 
H.  Qleason  having  upon  his  appointment  as 
such  ffuardian  fflven  bond  with  reference  to 
the  value  and  sale  of  the  said  real  estate  of  his 
said  ward,  which  bond  is  now  adjudged  to 
be  sufllcient  for  the  purposes  hereof,  therefore 
the  giving  of  additional  bond  is  hereby  dis- 
pensed with. "  And  on  the  lOtb  day  of  Novem- 
ber, 1869,  the  following  order  of  sale  was 
entered  in  said  cause:    **  Said  guardian  is  or- 

682 


dered  to  proceed  to  sell  said  lands  or  any  par- 
cel thereof  at  private  sale,  but  at  not  less  tnaift 
the  appraised  value  thereof,  and  upon  the  fol- 
lowing terms:  one  third  cash  in  hand  on  the 
dav  01  sale,  one  third  in  one  year,  and  one 
thud  in  two  years,  with  interest,  payable  an 
nually,  and  the  deferred  payments  to  he  secured 
by  mortgage  on  the  premises  sold." 

Within  a  few  days  after  this  order  was 
made,  Qleason  reported  to  the  probate  court 
that  he  had  sold  to  John  Frederick  Har- 
mening,  at  private  sale,  and  for  the  sum  of 
$1,587.60,  "that  being  the  full  amount  of  the 
appraised  value  thereof,"  the  southeast  ouarter 
of  said  section  86,  excluding  the  small  strip 
occupied  by  the  railway  company.  The  sale 
was  approved  and  the  guardian  directed  to 
make  a  conveyance  to  the  purchaser,  reserving 
for  the  widow,  in  lieu  of  dower,  the  sum  of 
$400  out  of  the  proceeda 

The  bill  charges  that  on  the  15th  of  Febru- 
ary, 1878,  more  than  three  years  after  the  said 
order  of  sale  was  entered,  and  without  anv  new 
or  furUier  appraisement  of  plaintiff's  lands, 
though  their  value,  as  he  was  informed,  had 
ffreauy  advanced,  and  without  any  additional 
bond  having  been  executed,  Qleason,  "for  the 
purpose  of  getting  money  into  his  hands  for 
his  own  private  gain,  and  without  reference  to 
the  true  interest  of  his  ward,"  and  "  willing  to 
allow  the  said  Harmening  to  get  at  a  low  and 
under  price  the  lands"  of  the  plaintiff,  and 
"  though  there  was  no  necessity  whatever  for 
said  sale,  as  he,  the  said  Gleason,  and  the  said 
Harmening  well  knew,"  sold  to  the  latter  at 

grivate  safe,  for  the  sum  of  $8?2.10,  the  east 
lUf  of  the  southwest  ouarter  of  section  86  in 
Deduce  County,  containingeigbt^  acres,  and 
the  tract  of  7^  acres  hi  Paulding  County; 
which  sale,  being  reported  to  the  probate  oourL 
was  by  it  wrongfully  approved  and  a  deed 
directed  to  be  made  and  was  made  to  the  pur- 
chaser, the  sum  of  $200  being  reserved  out  of 
the  proceeds,  pursuant  to  the  order  of  the  court, 
for  the  dower  interest  of  the  widow. 

The  plaintiff  also  alleges  that  notwithstand- 
ing there  was  no  necessity  for  any  further  sale 
or  sacrifice  of  his  estate  ox  inheritance,  Qleason, 
on  the  4th  day  of  December,  1874,  although 
having  in  his  hands,  unexpended,  large  sums 
derivS  from  the  sale  of  the  above  premises,  as 
well  as  considerable  sums  received  from  the 
release  of  tax  titles,  all  of  which  was  known  to 
Harmening,  and  without  any  new  appraise- 
ment of  the  plaintiff's  lands  (though  they  bad 
risen  greatly  in  value),  and  without  giving  an 
additional  bond  or  obtaining  a  new  order  of 
sale,  "  for  the  purpose  of  getting  monev  into 
his  hands  for  his  own  private  gain,  without 
reference  to  the  true  interest  of  your  orator  in 
the  premises,  and  willing  that  the  said  Har- 
mening shoidd  get  the  landM  bought  at  a  low 
and  under  price,  connived  and  colluded  with 
him,  the  nid  Harmening,  to  sell  the  said  lands 
hereinafter  described  in  violation  of  his  duties 
and  the  trust  imposed  on  him,  claiming  to 
act  on  tiie  said  order  of  sale  long  since  entered 
in  said  court,  sold  December  4,  1874,  to  Har- 
mening the  following  described  lands,  situated 
in  Defiance  County  aforesaid,  viz.:  the  north 
half  of  section  thirty-six,  in  township  four 
north  of  range  three  €»8t»  and  the  west  half  of 
the  same  section  in  the  same  township  and 
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range,  containing  together  400  acres,  for  the 
sum  of  $6,000,  and  reported  the  sale  to  the  said 
court  on  the  same  day;  and  the  same  was,  with- 
out proper  ezaminauon,  or  opportunity  for  the 
friends  of  the  said  ward,  your  orator,  or  his 
relatives,  to  examine  the  same  and  advise  the 
said  court  or  the  said  Gleason  in  the  premises, 
improperly— illegally  confirmed  the  said  sale, 
and  oraered  the  said  suardian  to  make,  execute 
and  deliver  a  deed  for  the  same  to  the  said 
Harmening  on  his  compliance  with  the  terms 
of  sale,  and  further  ordered  the  said  guardian 
to  pay  out  of  the  proceeds  of  said  sale  the  sum 
of  il,500  as  and  for  the  dower  interest  therein 
held  by  the  said  Mary  Arrowsmith." 

[91]  The  bill  further  charges  that  the  ord^nr  au- 

thorizing said  sales  to  be  made  as  well  as  the 
orders  confirming  them  were  illegal;  Uiat  the 
sales  made  bv  Gieason  were  in  violation  of  his 
trust  and  in  fraud  of  his  rights,  "  as  the  said 
Harmening  and  the  said  Qleason  well  knew;" 
that  he  has  never  received  from  said  Qleason 
or  from  any  source,  to  his  knowled^,  any  of 
the  proceeds  of  such  sales,  nor  to  his  knowl- 
edge, belief,  or  information,  has  any  part 
thereof  been  applied  for  bis  benefit;  and  that 
the  deeds,  plaosd  upon  record  by  Harmening, 
so  cloud  his  title  to  said  lands  that  he  nannot 
sell  them  or  otherwise  enjoy  the  beneficial  use 
of  them. 

After  averring  that  he  has  been  a  nonresi- 
dent of  Ohio  since  1869:  that  Harmening  en- 
Joyed,  up  to  his  death,  all  the  rents  and  profits 
ox  sdd  lands;  that  his  heirs  at  law,  who  are  in- 
fants, and  ddTendants  herein,  are  in  possession 
of  them,  claiming  to  hold  them  under  said  pre- 
tended sales  ana  deeds;  and  that  Gleason  has 
been  for  a  long  time  hopelessly  insolvent,  so 
that  an  action  at  law  against  him  would  be  un- 
availing— ^he  prayed  that  a  decree  be  rendered 
setting  aside  and  vacatins  the  order  of  sale  in 
the  probate  court,  and  all  proceedings  therein 
affecting  his  title  to  the  lands,  and  declaring 
the  same,  as  well  as  the  deeds  executed  by  his 
pretended  Kuardian,  to  be  void  and  of  no  ef- 
fect He  also  prayed  for  the  additional  rdief, 
■pedfic  and  general,  indicated  in  the  beginning 
OT  this  opinion. 

[95]  One  of  the  grounds  of  demurrer  was  that  the 
plaintiff  bad,  upon  his  own  showing,  a  plain, 
adequate  and  complete  remedy  at  law,  namely: 
an  action  of  ejectment  for  the  recovery  of  the 
lands  in  controversy.  The  Statutes  of  Ohio, 
in  force  at  the  time  Gleason  was  appointed 
guardian,  as  well  as  when  these  lands  were 
•old  by  him,  provides  that,  "Before  any  per- 
son Shan  be  appointed  guardian  of  the  estate  of 
any  minor,  he  .  .  .  shall  give  bond,  with  free- 
hold sureties,  payable  to  the  State  of  Ohio, 
.  .  .  which  bond  shall  be  conditioned  for  the 
faithful  discharge  of  the  duties  of  said  person 
as  such  guardian,  and  shall  be  approved  by  the 
ooort  makingsuch  appointment'^  S.  &  C.  K. 
8.  Ohio,  p.  071.  The  same  statutes  prescribe 
the  mode  in  which,  and  the  purposes  for  which, 
the  real  estate  of  a  minor  may  be  sold.  They 
give  power  to  the  probate  court,  by  which  the 
guardian  of  the  person  and  estate,  or  of  the  es- 
tate only,  was  appointed,  upon  the  application 
bv  petition  of  such  guardian,  to  order  the  sale 
of  Uie  minor's  real  estate,  whenever  necessary 
for  his  education  or  support,  or  for  the  pay- 
ment of  his  Just  debts,  or  for  the  discbarge  of 
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any  liens  on  his  real  estate,  or  when  such  estate 
is  suffering  unavoidable  waste,  or  a  better  in- 
vestment of  the  value  thereof  can  be  made; 
and,  if  it  is  satisfied  that  his  real  estate  ought  to 
be  sold,  then  three  freeholders  must  l^  ap- 
pointed to  appraise,  under  oath,  its  fair  cai^ 
value.    It  is  further  provided: 

"Sec.  27.  Upon  tne  appraisement  of  said 
real  estate  being  filed,  signed  by  said  apprais- 
ers, the  court  shall  require  such  guardian  to  ex- 
ecute a  bond,  with  sufficient  freehold  sureties, 
payable  to  the  State  of  Ohio,  in  double  the  ap- 
praised value  of  such  real  estate,  with  concu* 
tion  for  thd  faithful  discharge  of  his  duties, 
and  the  faithful  payment  and  accounting  for  of 
all  moneys  arising  from  such  sale  according  to 
law. 

"  Sec.  28  (as  amended  by  the  Act  of  Febru- 
ary 15, 1867).  Upon  such  bond  being  filed  and 
approved  by  the  court,  it  shall  order  the  sale  of 
such  real  estate,  .  .  .  Provided,  however.  That 
if  it  is  made  to  appear  to  such  probate  court  that 
it  win  be  more  for  the  interest  of  said  ward  to 
sell  such  real  estate  at  private  sale,  it  may  au- 
thorize said  guardian  to  sell,  either  in  whole 
or  in  parcels,  and  upon  such  terms  of  payment 
as  may  be  prescribed  by  the  court;  and  in  no 
case  sliall  such  real  estate  be  sold  at  private  sale 
for  less  than  the  appraised  value  thereof."  R. 
S.  Ohio,  1  S.  &  d  671.  672,  675;  g§  6,  22-28 
inclusive;  1  S.  &  S.  888. 

It  is  evident  that  the  bill  was  framed  upon 
the  theory:  (1)  that  the  bond  given  by  the 
guardian  at  the  time  of  his  appointment  was 
void,  because  filed  in  violation  of  Gleason's 
agreement  with  Hardy,  and  because  It  con- 
tained the  name  of  but  one  surety;  (2)  the 
probate  court  was  without  Jurisdiction,  and  its 
proceeding  were  absolutely  void,  because  the 
guardian  did  not  execute  the  additional  bond 
required  by  the  two  sections  last  above  quoted. 
If  these  propositions  were  sound  it  might  be,  as 
contended,  that  the  plaintiff  has  a  pmin,  ade- 
quate, and  complete  remedy  at  law.  But  we  are 
of  opinion  that  they  cannot  be  sustained.  As  to 
the  first  one^  It  is  clear  that  the  delivery  of  the 
bond  that  Hardy  signed,  without  procuring  an 
additional  surety,  was  a  thing  of  which  ne, 
but  not  the  plaintiff,  may  complain.  Besides, 
the  statute,  upon  any  reasonable  interpretation, 
does  not  require  a  bond  wiUi  more  than  one 
freehold  surety.  The  words  "  with  freehold 
sureties  "  are  not  to  be  taken  literally,  so  as  to 
forbid  the  acceptance  of  a  guardian's  bond, 
with  one  surety,  having  sufficient  property  to 
make  it  good  for  the  entire  amount  prescribed 
by  the  statute. 

As  to  the  suggestion  that  the  proceedings  in 
the  probate  court  were  void,  because  (9  ita 
failure,  upon  the  return  of  the  appraisement, 
to  require  from  the  guardian  an  additional 
bond  conditioned  "  for  the  faithful  discharge 
of  his  duties,  and  the  faithful  payment  and  ac- 
counting for  of  all  moneys  arising  from  such 
sale  according  to  law,"  we  are  of  opinion  that 
it  is  fully  met  by  the  decision  of  the  Supreme 
Court  of  Ohio  in  Arroiesmith  v.  Harmentng,  42 
Ohio  St  254,  259.  That  was  an  action  at  law 
by  the  present  appellant  against  Harmening  to 
recover  possession  of  the  real  estate  now  in  con- 
troversy. The  question  was  there  distinctly 
made  oy  him  that  the  order  of  sale  by  the 
probate  court  was  yoid,  by  reason  of  its  neg- 
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[97]  lecliog  to  take  this  additional  bond.  Adher- 
ing to  its  prior  decision  in  Mauarr  v.  Parriah, 
26  Ohio  St  686,  the  court  held  that,  althous^ 
the  order  of  sale  and  the  confirmation  of  the 
sales  may  have  been  erroneous,  the  probate 
court  had  Jurisdiction  of  the  subject  matter, 
and  of  the  piarties,  and  its  action,  therefore,  was 
not  void.  It  further  said  that  the  decision  in 
Mauarr  v.  Parrish  had  become  a  rule  of  prop- 
erty in  Ohio,  and  could  not  be  disturbed  witn- 
out  consequences  of  a  mischievous  character. 
It  is  thus  seen  that  the  question  now  presented, 
as  to  the  jurisdiction  ox  the  probate  court  to 
make  the  order  for  the  sale  of  the  lands  now  in 
controversy,  and  to  confirm  the  several  sales  re- 
ported by  the  ini&i'dian,  has  been  determined  ad- 
versely to  the  appellant  in  an  action  brought  by 
bim  against  the  present  appeliees.  As  this  con- 
•tructu>nof  the  local  statute  should,  under  the 
circumstances  stated  by  the  Supreme  Court  of 
Ohio,  be  followed  by  the  circuit  court,  we  can- 
not approve  the  suggestion  that  the  appellant 
has  an  adequate  remedy  by  an  action  of  eject- 
ment for  the  recovery  of  these  lands. 

But  is  the  appellant  without  remedy  for  the 
wrong  alleged  to  have  been  done  to  him?  ^e 
think  not  If  all  the  substantial  averments  of 
his  bill  are  true— and,  upon  demurrer,  they 
must  be  so  regarded— he  makes  a  case  of  actufd 
fraud,  upon  me  part  of  his  guardian,  in  which 
Harmemng  to  some  extent  participated,  or  of 
which,  at  the  time,  he  either  had  knowledge  or 
such  notice  as  put  him  upon  inquiry.  Accord- 
ing to  these  averments,  there  was  no  necessity 
whatever  for  these  sales,  at  least  for  the  sale  of 
the  east  half  of  the  southwest  quarter  of  sec- 
tion 86,  township  4  north,  ranee  8  east,  in  De- 
fiance County,  containing  eigntf  acres,  or  of 
the  smaller  tract  in  Paulding  County,  or  of 
the  400  acres  in  Defiance  County  that  were  sold 
in  December,  1874.  It  is  alleged,  and  by  the 
demurrer  it  is  admitted,  that  when  the  last  sale 
was  made,  Gleasonhad  In  his  hands  unexpend- 
ed, as  Harmening  well  knew,  large  sums  de- 
rived from  the  previous  sales,  as  well  as  con- 
siderable amounts  received  from  releases  of  tax 
titles  on  lands  held  by  appellant;  and  yet,  by 
collusion  with  Harmening,  and  hi  order  that 

[98]  ^^  latter  might  get  the  lands  for  less  than  the;r 
value,  he  made  the  sale  of  the  400  acres. 

But  it  is  insisted  that  the  Ch-cuit  Court  of 
the  United  States,  sitting  in  Ohio,  is  without 
liirisdiction  to  make  such  a  decree  as  is  specif- 
ically prayed  for,  namely:  a  decree  setting 
aside  and  vacating  the  orders  of  the  Probate 
Court  of  Defiance  County.  If  by  this  is  meant 
only  that  the  circuit  court  cannot  by  its  orders 
act  directly  upon  the  probate  court,  or  that  the 
circuit  court  cannot  compel  or  reqidre  the  pro- 
bate court  to  set  aside  or  vacate  its  own  orders, 
the  position  of  the  defendants  could  not  be  dis- 
puted. But  it  does  not  follow  that  the  right  of 
Harmening,  in  his  lifetime, or  of  his  heirs  since 
his  death,  to  hold  these  lands,  as  against  the 
plaintiff,  cannot  be  ()ue8tioned  in  a  court  of 
general  equitable  Jurisdiction  upon  the  ground 
of  fraud.  If  the  case  made  by  the  bill  is  clear- 
ly established  by  proof,  it  may  be  assumed 
that  some  state  court,  of  superior  jurisdiction 
and  equity  powers,  and  havme  before  it  all  the 
parties  interested,  might  affora  the  plaintiff  re- 
lief of  a  substantial  character.  But  whether  that 
be  so  or  not,  it  is  difficult  to  perceive  why  the 
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circuit  court  is  not  bound  to  give  relief  accord- 
ing to  the  recognized  rules  of  equity, as  adminis- 
tered in  the  Courts  of  the  Unitea  States,  the 
plaintiff  being  a  citizen  of  Nevada,  the  defend- 
ants citizens  of  Ohio,  and  the  value  of  the  mat- 
ter in  dispute,  exclusive  of  hiterest  and  costs, 
bein^  in  excess  of  the  amount  required  for  the 
origmal  Jurisdiction  of  such  courts. 

A  leading  case  upon  this  point  is  Btyns  r. 
Book,  74  ti:  S.  7  WaU.  425,  480  [19  :a60,  261]. 

That  was  a  suit,  in  the  Circuit  Court  of  the 
United  States  for  Missouri,  by  a  citizen  of  Vir- 
ginia, against  a  public  administrator,  to  obtain 
a  distributive  share  of  an  estate  then  under  ad- 
ministration in  a  court  of  Missouri.  It  was  ob- 
jected that  the  complainant,  if  a  citizen  of  Mis- 
souri, could  obtain  redress  only  through  the 
local  probate  court,  and  that  she  had  no  better 
or  dinerent  rights  by  reason  of  being  a  citizen 
of  Virginia.  But  this  court,  observing  that 
the  constitutional  right  of  the  citizen  of  one 
State  to  sue  a  citizen  of  another  State  in  the 
Courts  of  the  United  States,  instead  of  resort- 
ing to  a  state  tribunal,  would  be  worth  noth- 
ing, if  the  court  in  which  the  suit  is  instituted 
could  not  proceed  to  Judgment  and  ^ord  a 
suitable  measure  of  redress,  said:  "We  have 
repeatedly  held  that  the  Jurisdiction  of  the 
Courts  of  the  United  States,  over  controversies 
between  citizens  of  different  States,  cannot  be 
impaired  by  the  laws  of  the  States  which  pre- 
scribe the  modes  of  redress  in  their  courts,  or 
which  regulate  the  distribution  of  their  Judicial 
power.  If  legal  remedies  are  sometimes  modi- 
fied to  suit  the  changes  in  the  laws  of  the 
States  and  the  practice  of  their  courts,  it  is  not 
so  with  equitable.  The  equity  1urisdictk>n 
conferred  on  the  federal  courts  Is  the  same  ai 
that  the  High  Court  of  Chancery  in  England 
possesses;  is  subject  to  neither  fimitation  nor 
restraint  by  state  legislation,  and  is  uniform 
throughout  the  different  States  of  the  Union. 
The  Circuit  Court  of  the  United  States  for  the 
District  of  Missouri,  therefore,  had  Jurisdic- 
tion to  hear  and  determine  this  controversy, 
notwithstanding  the  peculiar  structure  of  the 
Missouri  probate  system,  and  was  bound  to  ex- 
ercise it,  if  the  bill,  according  to  the  received 
principles  of  equity,  states  a  case  for  equitable 
relief.  The  absence  of  a  complete  and  ad- 
equate remedy  at  law  is  the  only  test  of  equity 
Jurisdiction,  and  the  application  of  this  princi- 
ple to  a  particular  case  must  depend  on  the 
character  of  the  case  as  disclosed  in  the  plead- 
ings." 

While  there  are  general  expressionf  in  some 
cases  apparently  asserting  a  contrary  doctrine, 
the  later  decisions  of  this  court  show  that  the 
proper  Circuit  Court  of  the  United  States  may, 
without  controlling,  supervising,  or  annulling 
the  proceedings  of  state  courts,  give  such  re- 
lief, m  a  case  like  the  one  before  us,  as  is  con- 
sistent with  the  principles  of  equity.  As  said 
in  Barrow  v.  HunUm.  99  U.  S.  80,  85  f  25:  407. 
408],  the  character  of  the  case  is  always  open 
to  examination,  '*for  the  purpose  of  determin- 
ing whether,  rations  materuB,  the  Courts  of 
the  United  States  are  incompetent  to  take  iuris- 
diction  thereof.  State  rules  on  the  subject 
cannot  deprive  them  of  it" 

This  whole  subject  was  fully  considered  In 
Johnson  V.  Waters,  111  U.  S.  (i40,  667  [28:547, 
556].    That  was  an  original  suit  in  the  Circuit 
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Court  of  the  United  States  for  the  District  of 
Louisiana.  It  was  brought  by  a  citizen  of  Ken- 
[100]  tucky  against  citizens  of  Lousiana.  Its  main 
object  was  to  set  aside  as  fraudulent  and  void 
certain  sales  made  by  a  testamentary  executor 
under  the  orders  of  a  probate  court  in  the  lat- 
ter State.  It  was  contended  that  the  plaintiff 
was  concluded  by  the  proceedings  in  the  pro- 
bate court,  which  was  alleged  to  have  exclu- 
sive jurisdiction  of  the  subject  matter,  and  that 
its  decision  was  conclusive  a^nst  the  world, 
especially  against  the  plaintiff,  a  party  to  the 
proceedings.  This  court,  whUe  conceding  that 
the  administration  of  the  estate  there  in  ques- 
tion properly  belonged  to  the  probate  court, and 
that,  in  a  general  sense,  the  decisions  of  that 
court  were  conclusive  and  binding,  especially 
upon  parties,  said:  "But  this  is  not  universally 
true.  The  most  solemn  transactions  and  judg- 
ments may, at  the  instance  of  the  parties,  be  set 
aside  or  rendered  inoperative  for  fraud.  The  fact 
of  bein^  a  party  does  not  estop  a  person  from  ob- 
taining in  a  court  of  equity  reliei  against  fraud. 
It  is  generally  parties  that  are  the  victims  of 
f  raua  The  court  of  chancery  is  always  open  to 
hear  complaints  against  it,  whether  committed 
in  paii  or  in  or  by  means  of  judicial  proceed- 
ings. In  such  cases  the  court  does  not  act  as  a 
court  of  review,  nor  does  it  inquire  into  any  ir- 
regularities or  errors  or  proceeding  in  another 
court;  but  it  will  scrutinize  the  conduct  of  the 
parties  and  if  it  finds  that  thev  have  been 
ffuilty  of  fraud  in  obtaining  a  judgment  or 
aecree.  it  will  deprive  them  of  the  benefit  of  it 
and  of  any  inequitable  advantage  which  they 
have  derived  under  it"— citing  Story,  Eq.  Jur. 
§§  1570,  1578;  Kerr,  Fraud  &  M.  852,  853; 
Oainea  v.  Fuentea,  02  U.  S.  10  [23: 524j;  and 
Barrow  v.  Eunton,  99  U.  8.  80  [25:4071. 

So,  in  Reigal  v.  Wood,  1  Johns.  Ch.  402,  406: 
"Relief  is  to  be  obtained  not  only  against  writ- 
ings, deeds,  and  the  most  solemn  assurances.but 
against  jud^ents  and  decrees,  if  obtainea  bv 
fraud  and  imposition."  To  the  same  effect  is 
Botoen  v.  Evan8,  2  H.  L.  Cas.  257,  281:  '*If  a 
case  of  fraud  be  established  equity  will  set 
aside  all  transactions  founded  upon  it,  by  what- 
ever machinery  they  may  have  been  effected, 
and  notwithstanding  any  contrivances  by 
which  it  may  have  been  attempted  to  protect 
them.  It  is  immaterial,  therefore,  whether 
such  machinery  and  contrivances  consisted  of  a 
[101]  decree  of  equity,  and  a  purchase  under  it,  or  of 
a  judgment  at  law,  or  of  other  transactions  be- 
tween the  actors  in  the  fraud."  See  also  Col" 
dough  V.  Bolger,  4  Dow,  P.  C.  54,  64;  Bame9- 
ly  V.  Powel,  1  Ves.  Sr.  120.  284, 289;  Ricfimond 
V.  Tayleur^  1  P.  Wms.  786;  Niles  v.  Anderson, 
5  How.  (Miss.)  865,  886. 

These  principles  control  the  present  case 
which,  although  involving  rights  arising  under 
judicial  proceedings  in  another  jurisdiction,  is 
an  original,  independent  suit  for  equitable  re- 
lief between  the  parties;  such  relief  being 
grounded  upon  a  new  state  of  facts,  disclosing 
not  only  imposition  upon  a  court  of  justice  in 

{>rocuring  from  it  authority  to  sell  an  infant's 
ands  when  there  was  no  necessity  therefor, 
but  actual  fraud  in  the  exercise,  from  time  to 
time,  of  the  authoritv  so  obtained.  As  this 
case  is  within  the  equity  jurisdiction  of  the  cir- 
cuit court,  as  defined  by  the  Constitution  and 
laws  of  the  United  States,  that  court  may,  by 
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its  decree,  lay  hold  of  the  parties,  and  compel 
them  to  do  what  according  to  the  principles  of 
equity  they  ought  to  do,  thereby  securing  and 
establishing  the  rights  of  which  the  plaintiff  is 
alleged  to  have  l^en  deprived  by  fraud  and 
collusion. 

The  decree  is  reversed  and  the  cause  remanded, 
with  directums  to  overrule  the  demurrers,  to  re* 
quire  the  dtfendants  to  answer,  and  for  further 
proceedings  consistent  with  law. 


ROBERT  H.  ANDERSON,  Appt., 

V, 

HENRY  T.  MILLER  bt  al..  Partners  under 
the  Firm  Name  of  H.  T.  Miller  &  Co. 

(See  8.  C.  Beporter^s  ed.  70-7a) 

Letters  patent — infringement  of. 

In  an  action  for  an  Infringement  of  letters  patent 
Na  :i65,738«  granted  to  Hobert  H.Anderson,  October 
10, 18^2,  for  an  improvement  in  drawers,  TiM,  that 
there  bias  been  no  infringement  of  the  patent  by 

def< 


the  defendants;  that  It  is  proved  that  defendants 
had  been  manufacturing  garments,  identical  with 
those  alleged  to  infringe  pTaintUTs  patent,  for  more 


had  been  manufacturing  garments,  identical  with 

uaintUTspf 
than  two  years  prior  to  the  application  for  the 


[70] 


patent. 

[No.  185.] 
Argued  Dec,  19,  1888,      Decided  Jan.  U,  1889, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Virginia,  dismissing  a  suit  in  equity  for 
an  infringement  of  letters  patent  No.  265.788, 
granted  to  Robert  H.  Anderson,  October  10» 
1882,  for  an  improvement  in  drawers.  Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr,  ChaB.  S.  Whitman,  for  appellant. 
Mr,  Jno.  S.  Wise*  for  appellees. 

Mr,  Justice  Lajnar  delivered  the  opinion  of     I'^^l 
the  court: 

This  is  a  suit  in  equity,  brought  in  the  Cir* 
cuit  Court  of  the  United  States  for  the  Eastern 
District  of  yirp;inia,  by  the  appellant  ag-ainst 
the  appellees,  founded  on  an  alleged  inf rin^ 
ment  oy  them  of  letters  patent  No.  265,788, 
granted  to  appellant,  October  10, 1882,  upon 
an  application  filed  June  24, 1882,  for  an  im- 
provement in  drawers. 

The  alleged  infringement  consisted  in  appel- 
lees* placing  on  drawers  manufactured  by  them 
a  patch  extending  down  the  front  and  lapping 
the  seam  of  the  crotch  by  at  least  half  an  inch, 
which  process  of  re-enforcing  the  garment,  it 
was  alleged, was  the  invention  of  the  appellant 

The  bill  avers  that  "The  defendants.  Henry 
T.  Bliller  and  William  Mitchell,  both  of  the 
Citv  of  Richmond,  in  the  County  of  Henrico 
and  State  of  Virginia,  and  citizens  of  the  said 
State  of  Virginia,  constituting  the  firm  of  Henry 
T.  Miller  &  Co. ,  doing  business  at  Richmond,  in 
the  county,  State,  and  district  aforesaid  .  .  . 
are  now  iising  said  patented  improvements,  or 
improvements  in  some  parts  thereof  substan- 
tially the  same  in  construction  and  operation  aa 
in  the  letters  patent  mentioned,  and,  in  viola- 
tion of  his  rights,  have  made,  used,  and  vend* 
ed  within  the  Eastern  District  of  Virginia  .  .  . 
lar^e  quantities  of  drawers  described  and 
claimed  in  the  letters  patent  aforesaid,"  etc. 

The  Answer  of  the  defendants,  in  their  own 
separate  names,  with  the  firm  name,  precisely 
as  they  are  stated  by  the  bill,  in  response  to 
complainant's  interrogatories,  admits  that  they 
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are  residents  of  Richmond,  Virginia,  and  en- 
gaged in  the  business  of  the  manufacture  and 
Tending  of  drawers  for  the  clothing  trade  in 
that  ci^. 

The  averments  of  the  answer,  material  to  this 
Inquiry,  are,  "that  drawers,  as  re-enforced  as 
described  in  letters  patent  of  plaintiff,  had  been 
made  and  in  public  use  and  on  sale  by  sundry 
and  divers  persons  for  many  years  prior  to 
plaintiff's  application;"  that  they,  the  defend- 
ants, '^had  been  manufacturing  one  particular 
kind,  and  only  one  particular  kind,  of  re-en- 
forced drawers  for  more  than  five  years 
hitherto  continuously,  a  specimen  of  which 
drawers,  manufactured  by  them,  is  filed  as 
'Exhibit  A,'  etc..  and  that  these  are  the 
only  kind  of  re-enforced  drawers  that  have 
been  manufactured  by  them  or  either  of  them 
during  the  last  five  years;"  and  that,  "even  if 
the  drawers  manufactured  by  them  are  either 
identically  or  substantially  the  same  as  those 
manufactured  by  the  complainant,  he  is  en- 
titled to  no  relief  whatever  against  them,  be- 
cause these  respondents  are  prepared  to  prove 
that  Henry  T.  Miller  &  Co.  and  Henry  T.  Mil- 
ler have  hitherto  continuouslv  for  over  five 
years  manufactured  the  identical  re-enforced 
orawers  filed  as  'Exhibit  A,'  and  that  for  over 
four  years  prior  to  the  application  for  said  pa- 
tent they  used  and  sold  re-enforced  drawers  of 
the  pattern  and  design  of  those  now  filed  as 
'Exhibit  A/  and  none  other." 

The  circuit  court  dismissed  the  bill,  and  an 
appeal  from  that  decree  of  dismissal  brings  the 
case  here. 

It  is  contended  by  the  appellant  that  the  an- 
swer of  the  defendants  below  did  not  contain 
a  sufficient  notice,  under  the  statute,  of  the  de- 
fense of  want  of  novelty  and  two  years'  public 
use,  in  that  it  did  not  state  the  names  and  places 
of  residence  of  the  persons  by  whom  and  where 
it  was  used.  The  object  of  this  statutoir  re- 
quirement is  to  apprise  the  plaintiff  of  the 
nature  of  the  evidence  which  he  must  be  ready 
to  meet  at  the  trial.  This  object  is  substan- 
tially and  fully  accomplished  by  the  pleadings 
in  this  case,  and  we  decline  to  disturb  the 
action  of  the  court  below  overruling  the  motion 
made  at  the  hearing  to  strike  out  the  testimony 
of  the  witnesses  for  the  defense,  who  testified  to 
theprior  use  of  the  patented  article. 

We  do  not  deem  it  necessary  to  consider  the 

Jiuestion  whether  the  patent  of  the  appellant^ is 
or  a  new  and  useful  invention  within  the 
meaning  of  section  4886tf^«fg.,  R.  S.,  inasmuch 
as  it  is  uie  opinion  of  this  court  that  there  has 
been  no  infringement  of  it  in  this  case  by  the 
appellees.  It  is  satisfactorily  shown  by  the 
evidence  in  the  record  that  for  more  than  two 
years  prior  to  the  application  for  the  patent  in 
question  the  appellees  had  been  manuiacturing 
at  their  place  of  Dusiness  at  Rich  mond,  Virginia, 
garments  identical  in  pattern  with  those  that 
are  now  alleged  to  Inf rmse  appellant's  patent. 
The  decree  qfthe  Oircuu  Cdurt  is  afflrmed. 


DAVIS  TILL80N  bt  al.,  Appte., 

9. 

UNITED  STATES. 

(See  8. 0.  Beporter*8  ed.  101-104.) 

(hurt  cf  ClairM^iabilUjf  of  the  United  Statee 

0n  contract. 

«8€ 


L  In  a  suit  to  reoover  from  the  United  States, 
under  Its  oontraotto  pay  the  cost  of  oertain  labor, 
tools  and  materials  and  insaranoe  on  the  tame, 
held:  that  the  United  States  was  not  bound  to 
pay  for  inBuranoe  whloh  has  not  been  effected. 

&  Where,  by  suoh  oontract  the  United  States 
assumed  the  nsk  of  damage  to  cutting  on  certain 
stone  while  belnc  transported,  held:  that  it  was 
not  thereby  bound  to  pay  a  loss  by  a  peril  of  the  sea, 
by  whioh  the  vessel  wnlle  carrying  the  stone  was 
sunk 

[No.  227.1 
Submitted  Deo.  19, 1888.   Decided  Jan.  U,  1889. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims,  dismissing  a  suit  to  recover  money 
under  contract.    Afflrmed. 
Reported  below,  20  Ct  CI.  213. 
The  facts  are  stated  in  the  opinion. 
Mr.  Halbert  E.  Paine,  for  appellants. 
Meaen.  A«  EL  Garland,  Attp-Oen.,  B.  A« 
Howard,  Aseist.  AUy-Oen..  and  W.  I.  Hill, 
Aeeitt.  Atty.,  for  the  United  States,  appellee. 

Mr.  Justice  Gray  delivered  the  opinion  of    n021 
the  court: 

This  was  a  suit  to  recover  money  under  con- 
tracts  made  in  1878  and  1877  between  the 
supervising  architect  of  the  Treasury,  in  be- 
half of  the  United  States,  and  the  petitioners. 
The  court  of  claims  dismissed  the  petition. 
20  Ct  CI.  218.  The  petitioners  appealed,  and 
at  the  argument  in  this  court  have  insisted 
upon  two  claims  only. 

By  the  contract  of  1873,  the  petitioners 
agreed  to  cut  and  furnish  from  their  quarrv  at 
Hurricane  Island  in  the  State  of  Maine,  and  to 
deliver  at  St  Louis  in  the  State  of  Missouri, 
as  much  granite  as  might  be  required  for  the 
construction  of  a  custom  house  at  St  Louis; 
the  United  States  agreed  to  pay  them  specified 
prices  by  the  cubic  foot  for  the  granite  upon 
its  delivery  and  acceptance  at  the  site  of  the 
custom  house;  the  petitioners  agreed  "  to  fur- 
nish all  the  labor,  tools  and  materials  necessary 
to  cut,  dress  and  box  at  the  quarry  all  the 
granite  aforesaid;"  and  the  United  States 
agreed  to  pay  them  "in  lawful  money  of  the 
Xfnited  States,  the  full  cost  of  the  said  labor, 
tools  and  materials,  and  insurance  on  the  sama» 
increased  by  15  per  centum  thereof." 

The  court  of  claims  found  as  facta  that  Ib 
performance  of  this  contract  the  petitioners 
delivered  at  St  Louis  a  large  quantity  of 
dressed  granite,  which  was  transported  by  sea 
from  Hurricane  Island  to  Baltimore,  and  thence 
by  railway  to  St  Louis.  It  also  found  the 
reasonable  price  and  value  of  marine  insur- 
ance on  the  granite  from  Hurricane  Island  to 
Baltimore,  as  compared  with  the  value  of  the 
granite,  and  with  the  cost  of  cutting  it;  that  [103] 
no  part  of  such  insurance  or  of  15  per  cent 
thereon  had  been  paid  to  the  petitioners;  and 
that  no  insurance  on  the  gramte  was  actually 
efifected  or  paid  for  by  them. 

The  first  claim  is  based  upon  the  clause  in 
this  contract  by  which  the  United  States  agreed 
to  pay  to  the  petitioners  "  the  full  cost  of  the 
said  labor,  tools  and  materials,  and  insurance 
on  the  same."  The  petitioners  contend  that 
the  insurance  thus  agreed  to  be  paid  for  is  in- 
surance on  the  cost  of  the  labor,  tools  and  ma- 
terials used,  that  is  to  say.  on  that  part  of  the 
value  of  the  cut  granite  wnich  was  represented 
by  the  cost  of  the  labor,  tools  and  materiala 
used  in  cutting  and  boxing  it 
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We  have  not  found  it  necessary  to  consider 
whether  the  words  "  insurance  on  the  same  " 
mean  insurance  on  the  granite,  or  insurance 
on  the  cost  of  the  labor,  tools  and  materials 
used  in  cutting  and  hoxmc;  it,  or  onl^  insur- 
ance on  the  materials  so  used;  beoiuse,  it  bein^ 
found  as  a  fact  that  the  petitioners  never  did 
effect  or  pay  for  any  insurance  whatever,  we 
are  clearly  of  opinion  that  they  are  not  entitled 
to  recover  anything  for  insurance.  The  United 
States  have  not  agreed  to  obtain  hisurance,  or 
to  become  insurers  themselves,  but  only  to  pay 
to  the  petitioners  the  "cost  of  insurance, 
which  is  as  much  as  to  say,  reasonable  pre- 
miums of  insurance  paid  by  the  petitioners. 
By  the  terms  of  the  contract,  the  United  States 
are  no  more  bound  to  pay  for  insurance  which 
has  not  been  effected,  than  for  tools  or  mate- 
rials which  have  not  been  used,  or  for  labor 
which  has  not  been  performed. 

The  second  claim  arises  under  the  contract 
of  1877,  in  which  the  contract  of  1878  was 
modified;  the  clause  as  to  insurance  omitted; 
the  petitioners  agreed  to  furnish,  cut,  dress  and 
box  and  deliver  at  St.  Louis  the  granite  re- 
quired for  the  exterior  walls  of  the  building; 
and  the  United  States  **  assume  all  risk  of  dam- 
age to  cutting  on  said  stone  while  being  trans- 
ported to  the  site  of  said  building,  provided 
such  damaee  does  not  result  from  the  careless- 
ness or  negligence  of  "  the  petitioners. 

A  vessel  laden  with  granite  cut  and  dressed 
[10#]  under  this  contract  was  sunk  at  sea  by  collis- 
ion, and  her  cargo  was  raised  by  wreckers  em- 
ployed by  the  master,  and  was  taken  to  Balti- 
more in  another  vessel.  The  petitioners  seek 
to  recover  from  the  United  States  such  a  pro- 
portion of  the  expense  of  raisine  the  cargo  as 
the  value  of  the  cutting  bore  to  me  whole  value 
of  the  granite. 

But  the  only  risk  assumed  by  the  United 
States  under  this  contract  was  of  '*  damage  to 
cutting  on  said  stone  while  being  transported," 
which  evidently  looks  only  to  injuries  to  the 
smooth  surface  or  the  sharp  edges  of  the  cut 
granite  in  the  course  of  transportation,  and  not 
to  a  loss,  by  a  peril  of  the  sea,  of  the  granite 
with  its  cutting  uninjured.  Such  a  loss,  as 
well  as  any  expenses  incurred  by  the  petition- 
ers in  recovering  the  granite,  fell  upon  them 
by  virtue  of  their  agreement  to  deliver  the 
granite  at  St.  Louis. 

Judgment  affirmed. 


[1*11  WALTER  H.  8T0UTENBURGH,  Intend- 
ant  of  the  Washikoton  Asyi.um,  Piff.  in 
Err,, 

9. 

WILLIAM  J.  HENNICK. 
(See  8.  a  Reporter's  ed.  141-151.) 

District  of  Columbia--^p<nrer  of  Leaislatiw  As- 
9embly--4a%D  requiring  comment  agents  to 
procure  a  license— invalidity  of— power  to 
make  laws, 

L  Oongress  has  express  power  to  exercise  exolu- 
dve  legislation  over  the  District  of  Columbia;  but« 
In  creating  the  District  of  Oolumbia  a  body  oorpor- 
ate  for  municipal  purposes.  Congress  could  only 
authorize  it  to  exercise  municipal  powers. 

2.  OonHgresB  did  not  delegate  to  the  Legislative 
Assembly  of  that  District  the  power  to  enact  clause 
8  of  section  81  of  the  Act  of  that  Assembly  re- 
quiring oonmiercial  agents  to^payiSOO  annually  for 
aUoenie. 
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8.  Although,  by  several  Acts,  Congress  repealed 
or  modified  other  parts  of  said  Act  of  said  Assem- 
bly which  were  within  the  scope  of  muoicfpal  ac- 
tion, such  congressional  legislation  did  not  ratify 
the  above  mentioned  objectionable  clause. 

4.  While  the  power  to  make  lawii  cannot  be  dele- 
gated, the  creation  of  municipaUties  ezercisiiig 
local  self  government  cannot  beheld  to  tien^ 
upon  that  rule. 

[No.  722.] 
Submitted  Dec  IS,  1888,  Decided  Jan,  U,  2889. 

IN  ERROR  to  the  Supreme  Court  of  the 
District  of  Columbia,  to  review  a  judgment 
of  that  Court  discharging  from  custody  Hen- 
nick,  the  defendant  in  error,  who  was  convict- 
ed in  the*  Police  Court  of  that  District  for  en- 
gaging in  the  business  of  a  commercial  agent 
without  having  obtained  a  license  contrarv  to 
an  Act  of  the  Legislative  Assembly  of  that  Dis- 
trict.   Affirmed, 

Reported  below,  1  L  S  Com.  Rep.  66;  7  Cent 
Rep.  857,  and  6  Mackey,  489. 

Statement  by  Mr,  Chief  Justice  Tvkllen 

Hennick,  the  defendant  in  error,  was  con- 
victed in  the  Police  Court  of  the  District  of  Co- 
lumbia, upon  an  information  stating  that  he, 
in  April,  1887,  "did  engage  in  the  business  of  a 
conunercial  agent,  to  witi  the  business  of  offer- 
ing for  sale,  as  agent  of  Lvons,  Conklin  &  Co., 
a  firm  doing  business  in  the  City  of  Baltimore, 
State  of  Mairland,  certain  goods,  wares,  and 
merchandise  by  sample,  catSogue,  and  other- 
wise, without  having  first  obtained  a  license  to 
do  so,  contrary  to  and  in  violation  of  an  Act  of 
the  late  Legislative  Assembly  of  the  District  of 
Columbia,  entitled  'An  Act  Imposing  a  Li- 
cense on    Trades,  Business,  and  Professions 
Practiced  or  Carried  on  in  the  District  of  Co- 
lumbia,'and  providing  for  the  enforcement  and 
collection  of  fines  and  penalties  for  carrying 
on  business  in  the  said  District  without  license 
approved  August  23,  A.    D.  1871,  and  the 
amendments  to  the  said  Act,  approved  June 
20,  A.  D.  1872,"  and  sentenced  "to  pay  a  fine 
of  $5,  in  addition  to  the  license  tax  of  $200, 
and  in  default  to  be  committed  to  the  work- 
house for  the  term  of  sixty  davs,"  and  being  in 
default  was  so  committed.    He  applied  to  one 
of  the  Justices  of  the  Supreme  Court  of  the 
District  for  and  obtained  a  writ  of  habeas  cor- 
pus, which  was  certified  to  be  beard  in  the  first 
mstance  in  the  general  term  of  that  court,  and, 
upon  hearing,  it  was  held  "that  the  law  for  the 
violation  of  which  the  petitioner  is  held  is  not 
a  valid  law,"  and  his  discharge  from  custodv 
was  ordered  accordingly;  whereupon,  this  writ 
of  error  was  sued  out. 

The  Act  in  question  was  passed  by  the  then 
Legislative  Aasembly  of  the  District,  August 
28,  1871,  and  amended  June  20,  1872  (Laws 
District  Columbia,  Acts  First  Session,  p.  87; 
Acts  Second  Session,  p.  60),  and  by  its  first 
section  it  was  provided: 

"That  no  person  shall  be  engaged  in  any 
trade,  business,  or  profession  hereinafter  men- 
tioned until  he  shall  have  obtained  a  license 
therefor  as  hereinafter  provided." 

Then  followed  twenty-three  sections,  of 
which  the  twenty-first  is  subdivided  into  forty- 
eight  clauses.  Clause  8  was  so  amended  as  to 
read: 

'^Commercial  agents  shall  pay  two  hundred 
dollars  annually.  Every  person  whose  busi- 
ness it  is,  as  agent,  to  offer  for  sale  goods,  wares 
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or  merchandise  by  sample,  catalogue  or  other- 
wise, shall  be  ress^ed  as  a  commercial  agent" 

Section  4  of  the  Act  is  in  these  words: 

"That  every  person  liable  for  license  tax, 
who  failing  to  pay  the  same  within  thirty  days 
after  the  same  has  become  due  and  payable, 
for  such  neglect  shall,  in  addition  to  the  license 
tax  imposed,  pay  a  fine  or  penalty  of  not  less 
than  five  nor  more  than  fifty  dollars,  and  a  like 
fine  or  penalty  for  every  subsequent  offense." 

And  then  follows  a  proviso  not  material  here. 

A  part  of  the  Act  was  repealed  by  Congress 
February  17,  1878  (17  Stat,  at  L.  464);  the  28d 
section,  and  clauses  20  and  85  of  the  21st  sec- 
tion, and  clause  16  of  the  21st  section  as 
amended,  were  repealed  and  modified  July  12, 
1876  n9  Stat,  at  L.  88),  as  were  also,  on  Janu- 
ary 26,  1887,  parts  of  clause  38  of  section  21 
as  amended,  and  of  section  15. 

Sections  1  and  18  of  the  Act  of  Congress  of 
February  21,  1871,  entitled  "An  Act  to  Pro- 
vide Government  for  the  District  of  Columbia" 
(16  Stat,  at  L.  419),  are  as  follows: 

Sec.  1.  "That  all  that  part  of  the  territory  of 
the  United  States  included  within  the  limi^  of 
the  District  of  Columbia  be,  and  the  same  is 
hereby,  created  into  aCJovemment  by  the  name 
of  the  District  of  Columbia,  by  which  name 
it  is  hereby  constituted  a  body  corporate  for 
municipal  purposes,  and  may  contract  and  be 
contracted  with,  sue  and  be  sued,  plead  and 
be  impleaded,  have  a  seal,  and  exercise  all 
other  powers  of  a  municipal  corporation  not 
inconsistent  with  the  Constitution  and  laws  of 
the  United  States  and  the  provisions  of  this  Act.^ 

"Sec.  18.  That  the  legislative  power  of  the 
[144]  District  shall  extend  to  all  rightful  subjects  of 
legislation  within  said  District^  consistent  with 
the  Constitution  of  the  United  States  and 
the  provisions  of  this  Act,  subject,  neverthe- 
less, to  all  the  restrictions  and  limitations  im- 
posed upon  States  by  the  tenth  section  of  the 
nrst  article  of  the  Constitution  of  the  United 
States;  but  all  Acts  of  the  Legislative  Assem- 
bly shall  at  all  times  be  subject  to  repeal  or 
modification  by  the  Congress  of  the  United 
States,  and  nothing  herein  shall  be  construed 
to  deprive  Congress  of  the  power  of  legislation 
over  said  District  in  as  ample  manner  as  if  this 
law  had  not  been  enacted. 

These  sections  are  carried  forward  into  the 
Act  of  Congress  of  June  22, 1874,  entitled  "An 
Act  to  Revise  and  Consolidate  the  Statutes  of 
the  United  States,  General  and  Permanent  in 
Their  Nature,  Relating  to  the- District  of  Co- 
lumbia, in  Force  on  tne  First  Day  of  Decem- 
ber, in  the  Year  of  Our  Lord  One.  Thousand 
Eifflit  TTundred  and  Seventy-Three,"  and  sec- 
tions 2,  49  and  60. 

J/r.  Henry  E.  Davia,  for  plaintiff  in  error: 

Whether  the  law  regulates  commerce,  in 

the  scDse  of  the  Constitution,  is  immaterial. 

AVbethcr  it  does   so  regulate  commerce  may 

be  determined  by  the  following  cases: 

Rabbins  v.  Shelby  Co.  Tax,  Dist.  120  U.  S. 
489  (30:694);  On-son  v.  Md,  120  U.  8.  505  (80: 
700);  Fargo  v.  Mich.  121  U.  S.  230  (30:888); 
OuaMta  Packet  Co.  v.  Aiken,  121  U.  S.  444 
(30:976);  Phila.  d  S.  Steamship  Co.  v.  Pa.  122 
U.  S.  326  (30:1200);  Western  U.  Tdeg.  Co.  v. 
Pendleton,  122  U.  S.  847  (80:1187);  Rncman  v. 
Chicago  dt  N.  Tf,  R.  Co.  125 U.  S.  465  (31:700); 
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I  Ratterman  v.  We%tem  U.  TeUg.  Co.  127  U.  8. 
411  {ante,  229);  Leloup  ▼.  P&rt  of  MobiU,  127 
U.  8.  640  {finie,  81 1). 

The  District  of  Columbia  is  not  a  State,  with- 
in the  meaning  of  the  Constitution. 

Return  v.  ElUey,  6  U.  S.  2  Oanch,  44j^ 
(2:882);  N.  0.  v.  Winter,  14  U.  S.  1  Wheat  91 
(4:44);  Seott  v.  Jones,  46  U.  S.  6  How.  877  (12: 
181);  Barney  v.  Baltimore,  73  U.  S.  6  WaU.  2^ 
(18:827);  Bolt,  ds  0.  R.  Co.  v.  H(mi$,  79  U.S. 
12  Wall.  86  (20:859). 

Messrs.  Francis  M.  Darby,  Skipwith  WiU 
mer.  Onion  Miller,  John  Henry  Keene,  Jr., 
Archibald  Stirling^  and  Henry  Wise 
Gamettt  for  defendant  in  error: 

Under  the  general  powers  given  to  the  Leg^ 
islature  of  the  District,  it  cannot  legislate  oi» 
general  subjects. 

Roach  V.  Van  Rimick,  McArt  &  M.  171; 
Cooper  V.  Dist.  of  Cot.  Id.  250;  Dist.  of  Col.  y. 
Waggaman,  4  Mackey,  883;  §  93,  R.  8.  D.  C; 
Dunphy  v.  Kleinschmidt,  78  U.  8. 11  WaU.  610 
(20:228);  Re  Hennick,  7  Cent.  Rep.  857. 

Taxes  on  the  commerce  of  the  States  to  sap- 
port  local  expenses  of  the  District  cannot  be 
imposed. 

Cooley,  Const.  Law,  499. 

A  municipality  can  have  no  mater  power 
than  a  State,  and  this  court  has  decided  that  a 
State  has  no  such  power. 

Watting  Y.  Mich.  116  U.  8.  4ft6  (29:694);  E» 
parU  Stockton,  88  Fed.  Rep.  95;  Bobbins  ▼. 
Shelby  Co.  Tax.  Dist.  120  if.  8.  489  (80:694); 
Fargo  v.  Mich.  121  U.  8.  280  (80:888);  Pkila. 
A  S.  Steamship  Co.  v.  Pa.  122  U.  8.  826  (80: 
1200). 

Mr.  Chief  Justice  Fuller  delivered  the  opin-   [1471 
ion  of  the  court: 

It  is  a  cardinal  principle  of  our  system  of 
government,  that  local  affairs  shall  be  managwl 
by  local  audiorities,  and  general  affairs  by  the 
central  authority;  and  hence  while  the  rule  ie 
also  fundamental  that  the  power  to  make  law» 
cannot  be  delegated,  the  creation  of  municipali- 
ties exercising  local  self  government  has  never 
been  held  to  trench  upon  that  rule.  Such  leg- 
islation \s  not  regarded  as  a  transfer  of  general 
legislative  power,  but  rather  as  the  grant  of  the 
authority  to  prescribe  local  regulations,  accord- 
ing to  immemorial  practice,  subject  of  course 
to  the  ihterposition  of  the  superior  in  cases  of 
necessity. 

Congress  has  express  power  "to  exercise  ex- 
clusive legislation  in  all  cases  whatsoever**  over 
the  District  of  Columbia,  thus  possessing  tbe 
combined  powers  of  a  general  and  of  a  State 
Government  in  all  cases  where  le^laUon  is 
possible.  But  as  the  repository  of  the  legisla- 
tive power  of  the  United  States,  Congress  in 
creatmg  the  District  of  Columbia  "a  body  cor- 
porate for  municipal  purposes"  could  only  au- 
thorize it  to  exercise  municipal  powera;  and 
this  is  all  that  Congress  attempted  to  do. 

The  Act  of  the  Legislative  Assembly  under 
which  Heonick  was  convicted,  imposed,  as 
stated  in  its  title,  "a  license  on  trades,  business^ 
and  professions  practiced  or  carried  on  in  the 
District  of  Columbia/'  and  required  by  clause 
3  of  section  21,  among  other  persons  in  trade, 
commercial  agents,  whose  business  it  was  to 
offer  merchandise  for  sale  by  sample,  to  take 
out  and  pay  for  such  license.    This  provisioik 
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was  manifestly  regarded  as  a  regulation  of  a  I, 
purely  municipal   character,  as  is  perfectly 
obvious,  upon  tiie  principle  of  notdturatoeiis, 
if  the  danse  be  taken  as  it  should  be,  in  con- 
nection with  the  other  clauses  and  parts  of  the 

[148]  Act  But  it  is  indistinffuisbable  from  that  held 
void  in  BMins  v.  Shetbp  County  Taxing  Dis- 
trict, 120  U.  8.  489  [80:  6941  and  AtherY.  Teay 
0$,  128  U.  8.  129  [ante,  868]  as  being  a  regu- 
lation of  interstate  commerce,  so  far  as  applica- 
ble to  persons  soliciting,  as  Hennick  was,  the 
sale  of  goods  on  behalf  of  individuals  or  firms 
doing  Imsiness  outside  the  District 

The  conclusions  announced  in  the  case  of 
Robbins  were  that  the  power  granted  to  Con- 
gress to  regulate  commerce  is  necessarily  ex- 
clusive whenever  the  subjects  of  it  are  nation- 
al or  admit  onlv  of  one  uniform  system  or  plan 
of  regulation  throughout  the  country,  and  in 
such  case  the  failure  of  Congress  to  make  ex- 
press regulations  is  equivalent  to  indicating  its 
will  that  the  subject  shall  be  left  free;  that  in 
the  matter  of  interstate  commerce  the  United 
States  are  but  one  counti^,  and  are  and  must 
be  subject  to  one  system  of  regulations,  and  dot 
to  a  multitude  of  systems;  and  that  a  state  sta^ 
ute  requiring  persons  soliciting  the  sale  of 
goods  on  IxSialf  of  individuals  or  firms  doing 
business  in  another  8tate  to  pay  license  fees  for 
permission  to  do  so,  is,  in  the  absence  of  con- 
gressional action,  a  regulaUon  of  commerce  in 
violation  of  the  Constitution.  The  business 
referred  to  is  thus  definitively  assigned  to  that 
class  of  sublects  which  calls  for  uniform  rules 
and  national  legislation,  and  is  exduded  from 
that  class  which  can  be  best  regulated  by  rules 
and  provisions  suggested  by  toe  varying  cir- 
cumstances of  different  localities,  and  limited 
in  their  operation  to  such  localities  respectively. 
Ckfoley  V.  Phila,  Board ^  Wardens,  58  U.  8. 12 
How.  299  ri8:  996];  (fUman  v.  Philadelphia, 
70  U.  8.  8  Wall  718  [18:  961.  It  falls,  there- 
fore, within  the  domain  of  the  great,  distinct, 
substantive  power  to  regulate  commerce,  the 
exercise  of  which  cannot  be  treated  as  a  mere 
matter  of  local  concern  and  committed  to  those 
immediately  interested  in  the  affairs  of  a  par- 
ticular locality. 

It  is  forcibly  argued  that  it  is  beyond  the 
power  of  Congress  to  pass  a  law  of  the  char- 
acter in  question  solely  for  the  District  of 
Columbia,  because  whenever  Congress  acts 
upon  the  subject  the  regulations  it  establishes 
must  constitute  a  system  applicable  to  the  whole 
country;  but  the  disposition  of  this  case  calls 
for  no  expression  of  opinion  upon  that  point 

[140]  In  our  iudgmoni  Congress  for  the  reasons 
given  could  not  have  delegated  the  power  to 
enact  the  third  clause  of  the  21st  section  of  the 
Act  of  Assembly,  construed  to  include  busi- 
ness agents  such  as  Hennick,  and  there  is  noth- 
ing in  this  record  to  iustity  the  assumption 
that  it  endeavored  to  do  so,  for  the  powers 
granted  to  the  District  were  municipal  merely, 
and  although  by  several  Acts,  Congress  re- 
pealed or  modified  parts  of  this  imrticular 
by-law,  these  parts  were  separably  operative, 
and  such  as  were  within  the  scope  of  munici- 
pal action,  so  that  this  congressional  legisla- 
tion cannot  be  resorted  to  as  ratifying  the  ob- 
jectionable clause,  irrespective  of  the  inability 
to  ratify  that  whidi  could  not  originally  have 
oeen  authorized. 

129  U.  S. 


The  Judgment  of  the  Supreme  Court  qfthe  Bit' 
trictie  affirmed, 

Mr,  Juetiee  KiUer  dissenting: 

I  do  not  find  myself  able  to  agree  with  the- 
court  in  Its  judgment  in  this  case. 

The  Act  of  Congress  creating  a  Territorial 
Qovemment  for  the  District  of  Columbia  de* 
clar^  that  the  legislative  power  of  the  District 
should  "extend  to  all  rigntful  subjects  of  leg* 
islation  within  said  District;"  which  undoubt- 
edly was  intended  to  authorize  the  District  ta 
exercise  the  usual  municipal  powers.  The  Act 
of  the  Legislative  Assembly  of  the  District, 
under  which  Hennick  was  convicted,  imposed 
"a  license  on  trades,  business,  and  professions 
practiced  or  carried  on  in  the  District  of 
Columbia,"  and  a  penalty  on  all  persons  en- 
gaging in  such  trades,  business,  or  professions 
without  obtaining  that  license.  As  the  court 
says  in  its  opinion,  this  was  ''manifestly  regard- 
ed as  a  regulation  of  a  purely  municipal  char- 
acter." 

The  taxing  of  persons  engaged  in  the  busi- 
ness of  selling  by  sample,  commonly  called 
drummers,  is  one  of  this  class,  and  the  only 
thing  urged  against  the  validity  of  this  law  is 
that  it  is  a  regulation  of  interstate  commerce, 
and,  therefore,  an  exercise  of  a  power  which 
rests  exclusively  ia  Congress.  I  pass  the  ques- 
tion, which  is  a  very  important  one,  whether 
this  Act  of  the  Legislature  of  the  District  of 
Columbia,  being  one  exercised  under  the  pow- 
er conferred  on  it  bv  Congress,  and  coming,  as 
I  think,  strictlv  within  the  limit  of  the  power 
thus  conferred,  is  not,  so  far  as  this  question 
is  concerned,  sustained  by  the  authority  of 
Congress  itself,  and  is  substantially  the  action 
of  that  body. 

The  cases  of  Bobbins  y,  Shelby  County  Taxing 
Dist.  120  U.  8. 489  [30:6941  and  .l«A^v.  Texas, 
128  U.  8.  129  [anU,  8681,  hold  the  regulations 
requiring  drummers  to  be  licensed  to  the  regu- 
lations of  commerce,  and  invasions  of  the  pow- 
er conferred  upon  Conn^ess  on  that  subject  by 
the  Constitution  of  the  United  States.  In  those 
cases  I  concurred  in  the  judgment,  because,  as 
applied  to  commerce  between  citizens  of  one 
State  and  those  of  another  State,  it  was  a  regu- 
lation of  interstate  commerce;  or,  in  the  lan- 
guage of  the  Constitution,  of  commerce  '  'among 
the  several  States,"  being  a  prosecution  of  a 
citizen  of  a  State  other  than  Tennessee,  in  the 
first  case,  for  selling  goods  without  a  license 
to  citizens  of  Tennessee,  and  in  the  other  case 
to  citizens  of  Texas. 

But  the  constitutional  provision  is  not  that 
Congress  shall  have  power  to  regulate  all  com- 
merce. It  has  been  repeatedly  held  that  Uiere 
is  a  commerce  entirely  within  a  State,  and 
among  its  own  citizens,  which  Congress  has  no 
power  to  regulate.  The  language  of  the  con- 
stitutional provision  points  out  three  distinct 
classes  of  cases  in  which  Congress  may  regu- 
late commerce,  and  no  ottiers.  The  language 
is  that  "Congress  shall  have  power  ...  to* 
regulate  commerce  with  foreign  Nations,  and 
among  the  several  States,  and  with  the  Indian 
Tribes." 

Unless  the  act  for  which  Hennick  was  prose- 
cuted in  this  cose  was  commerce  with  a  foreign 
Nation,  among  the  several  States,  or  with  an 
i  Indian  Tribe,  it  is  net  an  act  over  which  the 
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Congress  of  the  United  States  had  any  exclu- 
sive power  of  regulation.  Ck)mmerce  among 
the  several  States,  as  was  earlv  held  hy  this 
court  in  Gibbons  v.  Ogdm,  19  U.  S.  6  Wheat 
448  [5:  802],  means  commerce  between  citizens 
of  the  several  States,  and  had  no  reference  to 
transactions  by  a  State,  as  such,  with  another 
State,  in  their  corporate  or  public  capacities. 
Indeed,  it  would  be  of  very  little  value  if  that 
was  the  limitation  or  the  meaning  to  be  placed 
upon  it.  I  take  it  for  granted,  therefore,  that 
its  practical  utility  is  in  the  power  to  regulate 
commerce  between  the  citizens  of  the  diuerent 
States. 

Commerce  between  a  citizen  of  Baltimore, 
which  Hennick  is  alleged  to  be  in  the  prosecu- 
tion in  this  case,  and  citizens  of  Washington, 
or  of  the  District  of  Columbia,  is  not  commerce 
"amonff  the  several  States,"  and  is  not  com- 
merce between  citizens  of  different  States,  in 
any  sense.  Commerce  by  a  citizen  of  one  State, 
in  order  to  come  within  the  constitutional  pro- 
vision, must  be  commerce  with  a  citizen  of 
another  State;  and  where  one  of  the  parties  is 
a  citizen  of  a  Territory,  or  of  the  District  of 
Columbia,  or  of  any  other  place  out  of  a  State 
of  the  Union,  it  is  not  commerce  among  the 
citizens  of  the  several  States. 

As  the  license  law  under  which  Hennick  was 
prosecuted  made  it  necessary  for  him  to  take 
out  a  license  to  do  his  business  in  the  Citv  of 
Washington,  or  the  District  of  Columbia,  which 
was  not  a  State,  nor  a  foreign  Nation,  nor  with- 
in the  domain  of  an  Indian  Tribe,  the  Act  upon 
the  subject  does  not  infringe  the  Constitution 
of  the  United  States. 

For  these  reasons  I  dissent  from  the  Judg- 
ment of  the  court. 


WILLIAM  BALDWIN,  Plff.  in  Err., 

THE  STATE  OP  KANSAS. 

(Sees,  a  B6porter*8 ed.  fi^nr.) 

Indictment  for  murder^oath  to  Jury^^hen 
Meetion  cannot  he  eomidered—etate  decision, 
when  eonduiive— federal  questionB, 

L  Where,  on  a  trial  of  an  indiotmeot  for  murder, 
the  record  states  that  the  Jurors  were  sworn  ^  to 
well  and  truly  try  the  issues  Joined,"  hdd:  that  that 
Is  not  to  be  regarded  as  a  statement  of  the  oath 
actually  administered;  and  where  the  Journal  en- 
try states  that  the  Jurors  were  ^duly  **  sworn,  held: 
that  audi  statement  is  consistent  with  the  fact  that 
the  oath  required  by  a  statute  was,  in  form,  duly 
administered. 

2.  Where,  at  the  trial  before  a  Jury,  no  objection 
was  made  to  the  form  of  the  oath,  nor  on  making 
the  motion  for  a  new  trial,  nor  on  the  motion  for 
arrest  of  Judgment,  and  such  objection  was  first 
suggested  in  the  State  Supreme  Oourt,  and  that 
court  refused  to  consider  the  objection  on  the 
ground  that  it  was  not  taken  at  the  trial,  this  court 
cannot  for  that  reason,  consider  it. 
-8.  If  the  right  was  not  set  up  or  claimed  in  the 
proper  court  below,  the  Judgment  of  the  highest 
oourt  of  the  State  in  the  action  Is  conclusive  so  far 
as  a  right  of  review  here  is  concerned. 

4.  The  question  whether  the  evidence  In  the  case 
Was  sufflcient  to  Justify  the  verdict  of  a  Jury,  and 
the  question  whether  the  Ck>n6titution  of  the  State 
was  compUed  with  or  not  in  the  proceedings  on  the 
trial,  are  not  federal  questions  which  this  court  can 
review. 

[No.  1154.1 
Argued  Dee.  17, 1888.    Decided  Jan.  U,  1889. 

€40 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas,  to  review  a  Judgment  of 
that  Court  afflrminjr  the  judgment  of  the  State 
District  Court  that  the  plaintiff  in  error  be  con- 
fined in  the  penitentiary  until  the  Governor  of 
the  State  should  direct  his  execution  for  the 
crime  of  murder.    Dismissed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  P.  Wtkgficenev  and  W.  D, 
Webb,  for  plaintiff  in  error: 

The  Statutes  of  Kansas  provide  that  "  The 
Jury  shall  be  sworn  to  well  and  truly  try  the 
matters  submitted  to  them  in  the  case  in  near- 
ing,  and  a  true  verdict  give  according  to  the 
law  and  the  evidence."  The  records  and  the 
bill  of  exceptions  show  that  the  Jury  "  were 
sworn  well  and  truly  to  try  the  issue  Joined," 
*'  that  there  was  no  other  form  of  oath  admin- 
istered;", the  oath  administered  to  the  Jury  was, 
in  effect,  no  oath. 

HunneU  ▼.  State,  86  Ind.  431 ;  Dixon  v.  State, 
4  G.  Greene  (Iowa)  881;  Warren  ▼.  State,  1  G. 
Greene  (Iowa)  106;  Harriman  ▼.  State,  2  G. 
Greene  (Iowa)  285;  Maher  v.  State,  8  Minn. 
447;  State  ▼.  BoUins,  22  N.  H.  (2  Foster)  583; 
Seer  ▼.  StaU,  2  Tex.  App.  495;  HoUand  v.  StaU, 
14  Tex.  App.  182;  Johnson  v.  State,  47  Ala.  80, 
81;  Buggy.  State,  Id.  50;  Johnson  ▼.  State,  Id. 
62;  Leuns  ▼.  State,  51  Ala.  5;  ^ith  ▼.  State,  53 
Ala.  486;  Davis  v.  StaU,  54  Ala.  88;  Com- 
mander  v.  State,  60  Ala.  6;  Perkins  v.  State^ 
Id.  7;  Schamberger  ▼.  State,  68  Ala.  548;  Allen 
V.  State,  71  Ala.  6;  Slarcjf  ▼.  State,  Id.  380; 
Johnson  ▼.  State,  74  Ala.  587;  StaU  v.  Baldmn, 
86  Kan.  7;  Sandford  y.  StaU  (6  Eng.)  11  Ark. 
828;  Patterson  v.  StaU,  7  Ark.  59;  Burrow  v. 
StaU,  12  Ark.  67;  BeU  v.  StaU,  10  Ark.  586; 
Biwnsy.  State,  11  Ark.  455;  Harper y,  StaU, 
25  Ark.  88;  Lamon  v.  StaU,  Id.  106;  Baker  v. 
StaU,  39  Ark.  180;  Barbour  y.  StaU,  87  Ark. 
61;  BoberU  y.Smith,  Morris  (Iowa)  417;  StaU  v. 
Ayelo,  18  Nev.  429. 

When  an  improper  oath  thus  appears  to  have 
been  administered,  it  is  error  fatal  to  the  pro- 
o^ings. 

Martin  y.  StaU,  40  Tex.  19,  26;  Everett  v. 
StaU,  4  Tex.  App.  159;  Kennon  v.  StaU,  7 
Tex.  App.  826;  Dresch  ▼.  State,  14  Tex.  App. 
175;  Nets  v.  .Sto^,  2Tex.  280;  Bairdy.  StaU,  »B 
Tex.  600;  Bawcom  y.  StaU  41  Tex.  189;  Btl- 
mondson  ▼.  StaU,  Id.  501;  Minich  y.  People,  8 
Colo.  450,  451. 

"  Due  process  of  law  "  means  law  in  its  reg- 
ular course  of  administration,  according  to 
prescribed  forms  and  in  accordance  with  the 
gen^td  rules  for  the  protection  of  individual 
rights. 

StaUy.  Whisner,  85  Kan.  271;  Hurtado  t. 
CaL  110  U.  8. 516  (28: 282);  ExPOrU  Fa  100  D. 
a  846-847  (25:679). 

Mr.  S.  B«  Bradford,  Atty-Gen.  of  the 
State  of  Kansas,  for  defendant  in  error: 

No  exception  was  taken  to  the  form  of  the 
oath,  at  the  time  it  was  administered  or  at  the 
time  of  making  the  motion  for  a  new  trial,  or 
the  motion  for  arrest  of  Judgment  in  the  trial 
court 

Proffatt.  Jury  Trial,  p.  258,  §  208. 

Exception  to  the  form  of  oath  must  be  takel^ 
at  the  time  of  the  trial. 

Candler  ▼.  Hammond,  28  Ga.  498;  Wroeklea$ 
T.  /^U,  1  Iowa,  \(i7;Boosey.  State,  10 Ohio SC 
575;  Bartlett  y.  StaU,  28  Ohio  St  672;  Diftm 
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[53]        Mr.  Juttiee  Blaiehfovd  delivered  the  oi^n- 
lon  of  the  oonrt: 

This  iB  a  writ  of  error  to  the  Supreme  Cknirt 
of  the  State  of  Kansas.    William  Baldwin  was 

Sroceeded  against,  in  the  District  Court  of  the 
econd  Jadudal  District  of  Kansas,  sitting  in 
and  for  Atchison  County,  hy  an  information 
charring  him  with  the  crime  of  murder.  On 
a  triid  hefore  a  jury,  he  was  found  ffoilfy.  A 
motion  for  a  new  trial  was  denied;  and  the 
judgment  of  the  oooit  was  rendered  that  he  he 
confined  at  hard  labor,  in  the  penitentiary  of 
the  State,  for  one  year,  from  January  11,  1886, 
and  until  the  Goyemor  of  the  State  should  by 
order  direct  his  execution,  at  which  time,  as 
specified  in  such  order,  not  less  than  one  year 
uom  that  date,  he  should  be  hung.  He  re- 
moved Uie  case  by  appeal  to  the  Supreme  Ck>urt 
of  the  State,  and  it  affirmed  the  Judgment  in 
December,  1886.  An  application  for  a  rehear- 
ing was  denied  in  Jiuv,  1887.  The  case  is 
brought  here  by  hinu  The  decision  of  the  Su- 
preme Court  or  Kansas  is  reported  as  8kUe  v. 
Baldwin,  86  Kan.  L 

The  errors  assigned  here  are:  (1)  that  the  Ju- 
rors were  not  sworn  according  to  the  form  of 
oath  prescribed  by  the  Statute  of  Kansas,  and 
that,  therefore,  the  jury  was  not  a  legaUy  con- 
stituted tribunal,  and  so  the  defenoant  will, 
under  the  judgment  of  the  court,  be  depriyed 
of  his  lifeawitnout  due  process  of  law,  and  be 
denied  the  equal  protection  of  the  law;  (2)  that 
the  eyidcnce  on  which  the  judgment  was 
founded  was  so  inadequate  to  show  that  the 
defendant  was  guilty  of  the  crime  of  murder, 
that  the  jud^ent  amounts  to  a  denial  to  the 
defendant  of  the  equal  protection  of  the  law. 

As  to  the  question  of  the  oath  administered 
to  the  iurors,  the  journal  entry  at  the  trial 
states  that,  iasue  beCng  joined  upon  a  plea  of 
not  guilty,  there  came  a  jury  of  twelye  good 
and  uiwful  men,  whose  names  are  given,  ''hav- 
ing the  qualifications  of  jurors,  who  being  duly 
elected,  tried,  and  sworn  well  and  truly  to  try 
the  issue  joined  herein,"  the  trial  prdceedea. 
The  bill  of  exceptions  states  that  "a  jury  was 
impaneled  and  sworn  to  well  and  truly  try  the 
Issues  joined  herein." 

The  Statute  of  the  State  of  Kansas  provides 
(Compiled  Laws  of  Kansas,  ohap.  82,  art  11,  g 
208;  chap.  80,  art.l6,  §  274)  that  "The  jury  shall 
be  sworn  to  well  and  truly  try  the  matters  sub- 
mitted to  them  in  the  case  in  hearing,  and  a  true 
verdict  give,  according  to  the  law  and  the  evi- 
dence. **  The  statute  <K>es  not  g^ve  in  words  the 
form  cf  the  oath.  It  is  contended  that  the  rec- 
ord afflrmativelv  shows  that  the  oath  required 
by  the  Statute  of  Kansas  was  not  administered  to 
[55]  the  jurors,  but  that  thev  were  only  sworn  '  'well 
and  truly  to  try  the  issue  joined  herein,"  or 
"to  well  and  truly  try  the  issues  joined  herein." 

The  record  does  not  purport  to  give  ipsimmU 
wrhiB  the  form  of  the  oath  administered  to  the 
Jurors.  The  statement  of  the  oath  is  entirely 
consistent  with  the  fact  that  the  oath  requir^ 
by  the  Statute  of  Elansas  was  administered, 
especially  in  view  of  the  statement  in  the 
journal  entry  that  the  jurors  were  '*duly" 
sworn.  On  this  subject,  the  Supreme  Court  of 
Kansas  says  correctly,  in  its  opinion:    "  It  is 


highly  important  and  necessary  that  the  oath 
should  be  administered  with  due  solemnity,  in 
the  presence  of  the  prisoner,  and  before  the 
court,  substantiaUy  in  the  manner  prescribed 
by  law.  It  may  also  be  conceded  that  the 
record  should  show  that  the  jury  were  sworn, 
and,  when  the  record  does  purport  to  set  out  in 
full  the  form  of  the  oath  upon  which  the  ver- 
dict is  based,  it  must  be  in  substantial  compli- 
ance wiUi  Uw;  otherwise,  the  conviction  cannot 
stand.  The  assumption  by  counsel,  that  the 
oath  as  actually  administered  is  set  out  in  full 
in  the  record,  it  seems  to  us  is  unwarranted. 
What  is  stated  in  the  record  is  but  a  recital  by 
Uie  ctoiL  of  the  fact  that  the  jury  were  sworn. 
The  swearing  was,  of  course,  done  orally,  in 
open  court;  and  it  is  no  part  of  the  duty  of  the 
cferk  to  place  on  the  record  the  exact  formu- 
lary of  words  in  which  the  oath  was  couched. 
He  has  performed  the  duty  in  that  respect 
when  he  enters  the  fact  that  the  Jury  were 
duly  sworn;  and  when  that  is  done  the  pre- 
sumption wUl  be  that  the  oath  was  correctly  ad- 
minutefed.  The  method  of  examining  the 
jurors  as  to  thehr  qualifications,  or  whether  the 
oath  was  taken  by  them  while  standing  with 
uplifted  hands,  according  to  the  universal  prac- 
tioe  in  the  State,  or  otherwise,  is  not  stated.  In 
making  mention  of  the  impanelin|f  and  swear- 
ing of  the  Jury,  there  is  no  description  of  the 
ptfties  between  whom  the  Jurv  are  to  decide; 
nor,  indeed,  are  there  any  of  the  formal  parts 
of  an  oath  stated.  The  statement  made  is  only 
a  recital  of  a  past  occurrence:  and  it  is  mani- 
fest ^at  there  was  no  intention  or  attempt  of 
the  clerk  to  give  a  detailed  account  of  the  man- 
ner of  impaneling  the  Jury,  or  to  set  out  the 
oath  in  hoc  wrba.  It  may  be  observed  that  in 
the  form  of  the  verdict  returned,  and  which 
was  prepared  and  presented  to  the  jury  by  the 
trial  judge,  it  was  stated  that  the  jury  were 
dtdy  impaneled  and  sworn." 

The  form  of  the  verdict  thus  referred  to  was 
in  these  words:  "  We,  the  Jury  duly  impan- 
eled, charged  and  sworn,  in  the  above  entitled 
action,  do,  on  our  oath,  find  the  defendant, 
William  Baldwin,  guiltv  of  murder  in  the  first 
degree,  as  charged  in  the  first  count  of  infor- 
mation." 

The  Supreme  Court  of  Kansas  held  that  the 
recitals  in  the  record  relative  to  the  swearing  of 
the  Jury  were  not  to  be  reffarded  as  an  attempt 
to  set  out  the  oath  actually  administered,  but 
rather  as  a  statement  of  the  fact  that  the  jorj 
had  been  sworn  and  acted  under  oath.  Wo 
concur  in  this  view. 

ThxX  court  went  on  to  say:  "A  still  more 
conclusive  answer  on  this  pomt  is  that  no  ob- 
jection was  made  to  the  form  of  the  oath  when 
it  was  administered,  or  at  any  other  time  prior 
to  its  presentation  in  this  court  If  there  was 
any  irregularity  In  this  respect,  it  should  and 
probably  would  have  been  objected  to  at  the 
time  it  occurred.  It  is  quite  unlikely  that  there 
was  any  departure  from  the  form  of  the  oath 
so  well  understood,  and  which  is  in  universal 
use  in  all  of  the  courts  of  the  State;  but,  if  the 
form  of  the  oath  was  defective,  the  attention  of 
the  court  should  have  been  called  to  it  at  the 
time  the  oath  was  taken,  so  that  it  might  have 
been  corrected.  A  partj  cannot  sit  silently  by 
and  take  the  chances  or  acquittal,  and  subse- 
quently, when  convicted,  make  objections  to 
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AD  irregularity  in  the  form  of  the  oath.  Not 
only  must  the  objectioD  be  made  when  the 
irregularity  is  committed,  but  the  form  in 
which  the  oath  was  taken,  as  well  as  the  ob- 
jection, should  be  incorporated  into  the  bill 
of  exceptions,  in  order  that  this  court  may  see 
whether  or  not  it  is  sufficient.  This  was  not 
done." 

This  statement  of  the  condition  of  the  rec- 
ord shows  that  no  federal  question  is  presented, 
in  regard  to  the  oath  administered  to  the  Jurors, 
of  which  this  court  can  take  jurisdiction. 
Section  709  of  the  Revised  Statutes  provides 
that  a  final  judgment  in  any  suit  in  the  highest 
court  of  a  State,  in  which  a  decision  in  the 
suit  could  be  had,  where  any  title,  right,  priv- 
ilege, or  immunity  is  claimed  under  the  Con- 
stitution, and  the  decision  is  against  the  title, 
right,  privilege,  or  immunity  "specially  set  up 
or  claimed"  by  either  party,  under  such  Con- 
stitution, may  be  re-examined,  and  reversed  or 
affirmed,  in  the  supreme  court,  upon  a  writ  of 
error.  In  the  present  case,  the  recoi-d  does  not 
show  that,  at  the  trial  before  the  jurv,  any 
title,  right,  privilege,  or  immunity  under  the 
Constitution  of  the  United  States  was  specially 
set  up  or  claimed.  No  objection  was  taken  to 
the  form  of  the  oath  at  the  trial,  nor  at  the 
making  of  the  motion  for  a  new  trial  before 
the  trial  court,  nor  at  the  making  of  the  motion 
for  arrest  of  judgment  in  that  court.  The 
point  was  first  suggested  in  the  supreme  court 
of  the  State.  That  court,  as  it  appears,  refused 
to  consider  the  objection,  on  the  ground  that 
it  was  not  taken  at  the  trial.  For  that  reason, 
we,  also,  cannot  consider  it. 

In  Spies  y.lUtruns,  123  U.  S.  131,181  (;31:80, 
91],  this  court  said  in  regard  to  a  question  of 
this  kind:  **As  the  Supreme  Court  of  the  State 
was  reviewing  the  decisi  m  of  the  trial  court, 
it  must  appear  that  the  claim  was  made  in  that 
court,  because  the  supreme  court  was  only  au- 
thorized to  review  the  judgment  for  errors  com- 
mitted there,  and  we  can  do  no  more."  "Again, 
"If  the  right  was  not  set  up  or  claimed  in  the 
proper  court  below,  the  judgment  of  the  high- 
est court  of  the  State  in  the  action  is  conclu- 
sive, so  far  as  the  right  of  review  here  is  con- 
concerned." 

The  question  whether  the  evidence  in  the 
case  was  sufficient  to  justify  the  verdict  of  the 
jury,  and  the  question  whether  the  Constitu- 
tion of  the  State  of  Kansas  was  complied  with 
or  not  in  the  proceedings  on  the  trial  which  are 
challenged,  are  not  f^eral  questions  which 
this  court  can  review. 

The  writ  of  error  i$  cUsmiued  for  want  of  ju- 
risdiction. 

Mr.  Justice  Harlan,  dissenting,  said: 
I  adhere  to  the  opinion  expressed  by  me  in 
EurtadoY.  California,  llOU  8.  539  [28:  239], 
that  a  State  cannot,  cons^^ntly  with  due  proc- 
ess of  law,  require  a  person  to  answer  for  a 
capital  offense,  except  upon  due  presentment  or 
tddictment  by  a  grand  jury.  Upon  that  ground 
I  dissent  from  the  judgment  in  this  case. 


CHARLES  PROBST,  Ftff.  in,  Err., 

THE  TRUSTEES  OP  THE  BOARD  OP 
DOMESTIC  MISSIONS  OF  THE  GEN- 
ERAL ASSEMBLY  OF  THE  PRESBY- 
TERIAN CHURCH  IN  THE  UNITED 
STATES  OF  AMERICA. 

(See  S.  0.  Beporter*8  ed.  18^102.) 

Lav  of  New  Mexico — lost  writino—limitatums, 

1.  Under  sectiOQ  2768,  chap.  2,  title  40,  Compiled 
Laws  of  tbe  Territory  of  New  Mexico,  evidence 
must  be  griven  that  tbe  writing,  therein  named.  Is 
l06t  or  not  Id  the  hands  of  the  party  wishing  to  use 
it,  before  the  reoord  of  the  same  or  a  transcript 
thereof  may  be  read  in  evidence. 

2.  Under  tbe  Statute  of  New  Mexico  on  the  sub- 
ject of  limitations,  adverse  possession  by  defend- 
ant under  claim  of  title  of  the  lands  sued  for,  for 
ten  yearsprior  to  the  commencement  of  an  action 
of  ejectment  thereior.  Is  a  good  defense  in  such 
action. 

[No.  118.] 
Argued  Dee,  7. 1888.       Decided  Jan.  tU  1889. 
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IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  New  Mexico,  to  review  a  ludif- 
ment  of  that  court  in  favor  of  plaintiffs  In  an 


Ui 


action  of  ejectment.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Me»9rs.  O.  D.  Barrett  and  F.  W.  Clan- 
cyt  for  plaintiff  in  error: 

The  records  of  deeds  which  the  plaiotifft 
below  were  allowed  to  introduce  in  evidence 
could  he  admissible  only  by  virtue  of  statutoij 
authority. 

It  is  essential  that  it  be  shown  that  the  deed 
is  lost,  or  that  it  is  not  in  (he  hands  of  the 
party  desiring  to  use  it. 

1  Halsted,  Ev.  153  et  lea.;  2  Best,  Ev.  1 483, 
and  cases  cited;  1  Greenl.  Ev.  §  558;  Tayloe  v. 
Riggs,  26  U.  S.  1  Pet.  598  (7:  275);  De  Lane  v. 
Mo<yre,  55  U.  S.  14  How.  268(14:  409);  Simpsoa 
V.  Dall,  70  U.  S.  8  Wall.  474-5  (18:  266,  267); 
Brooks  V.  Marhury,  24  U.  S.  11  Wheat  82  (6: 
42^. 

The  defense  of  the  Statute  of  Limitations  Is 
not  to  be  regarded  with  disfavor,  nor  practical- 
ly nullified  by  the  instructions  of  the  court 

Angell,  Lim.  §  880  et  seg. ;  Lewis  v.  Marshall^ 
80  U.  S.  6  Pet  477  (8: 195);  Clementson  v.  Will- 
iams,  12  U.  S.  8  Cranch.  74  (8:  491);  BeU  v. 
Mornson,  26  U.  S.  1  Pet  860  (7: 174);  Meauny 
V.  SiUiman,  28  U.  S.  8  Pet  278  (7:  676). 

Mr.  Jno.  E.  Parsons*  for  defendants  in 
error: 

The  papers  establishing  the  corporate  char- 
acter of  the  hoard  were  properly  received  in 
evidence. 

Society  for  the  Propagation  <^  ihs  Gospel  t. 
PawUt,  29  U.  S.  4  Pet  480.  502  (7:  927);  Kan- 
awha  Coal  Oo.  ▼.  Kanawha  db  0,  Coal  Co,  7 
Blatchf.  891. 

When  a  statute  imposes  a  dutv  and  prescribes 
a  penalty,  it  is  that  penalty,  ana  not  the  further 
one  of  excluding  the  offending  party  from  the 
courts,  which  is  to  be  inflicted  in  case  the  duty 
is  neglected. 

Phila.W.  dB.RCo,y,Phiia.dH.de0.8team 
Towboat  Co.  64  U.  8.  28  How.  209,  218  (16: 
488,  486);  Northwestern  Mut,  L.  Ins.  Co,  v. 
Overholt,  4 Dill.  287;  UUey  v.  ClarkOardner 
Lode  Min.  Co.  4  Colo.  869. 

It  was  not  error  for  the  court  to  permit  the 
board  to  prove  that  deeds  purporting  to  convey 
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the  locus  in  quo  to  its  predecessors  in  title  ap- 
peared on  record  in  the  Recorder's  Office  of 
Sante  Fe  County. 

Smiih  y.  Lonllard,  10  Johns.  889, 856;  Burt 
V.  Panjmid,  99  U.  S.  180  (25:  451);  Chris- 
ty  V.  8coU,  56  U.  S.  14  How.  282,  292(14:422); 
Jackson  v.  Wheat,  18  Johns.  40;  Jackson  -v, New- 
ton, Id.  855;  OreenieqfY.  Birth,  80  U.  S.  5  Pet. 
182  (S:T2);  First  Unitarian  Society  Y.Faulkner, 
91  U.  8.  415  {2Q:2SS);  Decatur  First  Nat.  Bank 
V.  8t.  Louis  Home  8af>.  Bank,  88  U.  8. 21  Wall. 
294(22:560);  Pillow  v.  EoberU,  54  U.  S.  18 
How.  472,  477  (14:  228);  Jackson  y.  VanDusen, 
5  Johns.  144;  JJodge  v.  Freedmans  8av.  4k  Trust 
Co.  98  U.  S.  8'Z9  (28:  920). 

A  general  exception  will  not  be  entertained 
by  appellate  tribunals. 

Co(i>€r  y.  SeMennger,  111  U.  S.  148(28: 882). 
Bayl  ▼.  ^- 1'  R'  OO'  57  N.  Y.  678;  AxyauU  v. 
Poj^/fe  Bank,  47  N.  Y.  570. 

Mere  possession  does  not  start  the  statute,  or, 
if  continued,  constitute  title.  There  must  be 
some  claim  of  title. 

Haney  v.  Tyler,  69  U.  S.  2  Wall  828,  848 
(17:  871,  874).      • 

A  mere  trespass  not  amounting  to  a  disseisin 
docs  not  set  the  statute  in  motion.  The  entry 
must  be  hostile,  clearly  defined,  exclusive,  un- 
interrupted and  under  claim  of  title  real  or  pre- 
tended. 

3  Washb.  Real  Prop.  p.  146,  5th  ed. 

A  deed  of  one  parcel  of  land  is  no  founda- 
tion for  a  claim  of  title  upon  which  to  support 
adverse  possession  of  another. 

Pope  V.  Hanmer,  74  N.  Y.  240;  Woods  v. 
Banks,  14  N.  H.  Ill;  Jackson  v.  Loyd,  cited  in 
Jackson  v.  Woodruff,  1  Cow.  276, 286;  8  Washb. 
Real  Prop.  167,  5th  ed. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  Territory  of  New  Mexico. 
.  -  The  action  was  an  ejectment  brought  by  the 

1186]  defendants  in  error,  the  Trustees  oif^ Board  of 
Domestic  Missions  of  the  (General  Assembly  of 
the  Presbyterian  Church  in  the  United  States 
of  America,  against  Charles  Probst,  to  recover 
the  possession  of  certain  land.  The  plaintiffs 
below  recovered  a  judgment  against  the  defend- 
ant, which  was  affirmed  hi  the  supreme  court 
of  the  Territoiy;  and  this  writ  of  error  is 
brought  by  the  defendant,  Probst,  to  reverse 
that  judgment. 

The  case  was  tried  before  a  jury.  The  plaint- 
iff failed  to  introduce  any  evidence  of  transfer 
of  title  from  the  government  to  any  person, 
but  relied  upon  the  possession  of  the  property 
by  certain  parties  from  about  the  year  1846  up 
to  the  bringing  of  this  suit,  and  upon  convey- 
ances by  those  parties  in  such  a  manner  that 
their  right  is  thereby  vested  in  the  plaintiffs  in 
the  action.  The  defendant,  Probst,  relied 
mainly  upon  the  Statute  of  Limitations  as  his 
affirmative  defense. 

Two  questions  are  presented  in  this  court  for 
lloT]  consideration.  Thenrstof  these  arises  upon 
the  introduction  by  the  plaintiffs  of  copies  of 
certain  deeds,  duly  recorded,  from  the  parties 
under  whom  they  claim  title,  down  to  plaint- 
iffs. These  copies  were  objected  to,  because  no 
sufficient  reason  was  shown  why  the  originals 
should  not  have  been  produced,  and  none  was 
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shown,  except  that  the  last  deed,  which  was 
claimed  to  vest  the  title  in  the  plaintiffs,  made 
by  one  McFarland,  was  pnibably  in  the  pos- 
session of  the  officers  of  the  corporation  at  its 
offices  in  the  City  of  New  York. 

The  Statute  oi  New  Me3dco  on  this  subject 
is  as  follows: 

'*  Sec.  2768.  When  said  writing  is  certified 
and  registered  in  the  manner  herembefore  pre- 
scribed, and  it  be  proven  to  the  court  that  said 
writing  is  lost,  or  that  it  is  not  in  the  hands  of 
the  party  wishing  to  use  it,  then  the  record  of 
the  same,  or  a  transcript  of  said  record,  certi- 
fied to  by  the  recorder  under  his  seal  of  office, 
may  be  read  as  evidence  without  further  proof." 
diap.  II,  title  XL,  Compiled  Laws. 

There  was  no  attempt  to  prove  that  any  of 
these  deeds  were  lost,  nor  that  anv  search  bad 
been  made  for  them,  nor  any  effort  made  to 
procure  them.  As  re^rds  those  which  were 
prior  to  the  deed  from  McFarland  to  the  Board 
of  Trustees  it  may  be  conceded  that  the  pre- 
sumption was  that  they  were  in  the  control  and 
possession  of  the  parties  to  whom  they  belonged 
and  the  introduction  of  copies  from  the  record 
might  be  sustained  on  this  presumption.  But 
as  regards  the  deed  from  McFarland  to  the 
board,  who  were  the  plaintiffs,  no  such  pre- 
sumption can  be  made.  All  that  was  proved 
about  that  deed,  its  custody,  possession  or  loca- 
tion, was  that  it  was  not  in  the  hands  of  the 
agent  of  the  board  in  New  Mexico.  Naturally 
it  would  be  in  the  possession  of  the  New  York 
office.  No  attempt  was  made  to  show  that  the 
trustees  had  made  anv  search  for  it,  or  that  any 
effort  had  been  maae  to  have  it  sent  to  the 
place  of  trial  in  this  case,  and  it  seemed  to  be 
supposed  to  be  quite  sufficient  to  authorize  the 
introduction  of  the  copy  of  the  record  to  show 
that  the  deed,  though  in  the  possession  of  the 
plaintiff  corporation  at  its  proper  place  at  its 
office,  was  not  in  the  Territory  of  New  Mexico, 
'  and  not  in  the  possession  of  the  agent  of  the 
board  there. 

No  member  of  this  court  sitting  on  the  trial 
of  a  case  would  admit  this  to  be  a  sufficient 
showing  under  the  statute  of  New  Mexico  that 
the  writing  was  lost,  or  was  not  in  the  hands  of 
the  party  offering  it  in  evidence.  But  it  may 
be  conceded  that  a  very  large  amount  of  dis- 
cretion must  be  reposed  in  the  trial  court  to 
whom  such  copy  of  a  record  is  presented,  in 
ruling  upon  the  circumstances  which  shall  de- 
termine its  admission  or  rejection;  and  it 
is  possible  that,  if  there  were  no  other  objec- 
tion to  the  proceedings  at  the  trial  than  this 
one,  this  court  would  not  reverse  the  judgment 
on  that  account,  but  it  is  certainly  not  Rood 
practice,  nor  an  exercise  of  the  discretion  of  the 
court  to  be  commended. 

The  other  objection,  we  think,  is  fatal;  and 
that  is  to  the  instruction  of  the  court  in  regard 
to  the  Statute  of  Limitations. 

An  examination  of  the  testimony  shows  that 
there  was  evidence  tending  to  prove  that  the 
defendant,  Probst,  was  in  the  exclusive  posses- 
sion of  the  land  in  controversy  from  a  period 
variously  stated  to  be  from  1869, 1870  and  1871, 
onward  up  to  the  time  of  the  trial.  The  action 
was  commenced  on  the  16th  day  of  July,  1881. 
The  Statute  of  New  Mexico  on  the  subject  of 
limitations  is  found  in  the  following  section  of 
the  Compiled  Laws: 
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"Sec.  1881.  No  person  or  persons,  nor  their 
children  or  heirs,  snail  have,  sue,  or  maintain 
any  action  or  suit,  either  in  law  or  equity, 
for  any  lands,  tenements  or  hereditaments  but 
within  ten  years  next  after  his,  her  or  their 
right  to  commence,  have,  or  maintain  such  suit 
shall  have  come,  fallen  or  accrued,  and  that  all 
suits  either  in  law  or  equity  for  the  recovery  of 
lands,  tenements  or  hereditaments  shall  be  bad 
and  sued  within  ten  years  next  after  the  title 
or  cause  of  action  or  suit  accrued  or  fallen,  and 
at  no  time  after  the  ten  years  shall  have  passed." 

If,  therefore,  Probst  was  in  possession  on  the 
day  this  suit  was  brought,  and  had  been  for 
ten  years  prior  thereto,  no  reason  can  be  seen 
whv  that  tact  did  not  constitute  a  statutory  bar 
to  ibe  action.  It  may  be  conceded  that  there 
is  contradictorv  testimony  on  this  subject,  but 
it  is  very  certain  that  several  witnesses  swear 
that  he  was  in  possession  of  the  property  prior 
to  the  year  1871,  and  that  he  had  remained  in 
189]  B^^  possession  up  to  the  time  of  the  trial. 
The  court,  in  its  treatment  of  that  subject, 
seems  to  have  gone  upon  the  nound  that 
Probst* s  possession  did  him  no  go<ra,  and  could 
constitute  no  defense,  unless  he  had  some  kind 
of  a  title  to  the  land  connected  with  it,  and 
manifestly  left  upon  the  jury  the  irapr^on 
that  this  must  be  a  title  evidenced  by  writing. 
Among  other  things,  the  court  instructed  the 
Jury  as  follows: 

"The  plaintiflP  claims  title  by  purchase,  evi- 
denced by  deeds,  and  not  by  simple  possession; 
and  I  instruct  you  that  if  you  believe  from  the 
evidence  in  this  case  that  plaintiff  did  purchase 
this  m)und  from  persons  who  were  legally  en- 
titled  to  sell  the  same,  audi  took  proper  deeds 
therefor,  and  recorded  said  deeds  m  the  proper 
office  in  the  county  where  sudi  lands  were 
situated,  that  such  record  was  notice  to  all  ihe 
world  of  legal  ownership,  and  that  such  land 
could  not  thereafter  be  taken  up  as  vacant  or 
abandoned  lands;  that  even  actual  possession 
of  such  lands  bv  the  defendant  for  a  period  of 
ten  vears,  if  taken  after  such  deeds  were  re- 
coroed,  would  not  dve  him  any  legal  title  to 
them,  but  he  would  oe  as  much  a  trespasser  at 
the  end  of  ten  years  as  he  was  upon  the  day  of 
his  entry.  If  his  entry  was  wrong  no  leneth 
of  time  could  make  it  right,  but  9  you  also 
find  that  plaintiff,  by  its  SLsents,  demanded 
possession  and  asserted  its  title,  and  brought 
its  claim  to  the  land  distinctly  to  defendant's 
knowledge,  it  destrovs  aU  claims  which  he  sets 
up  to  continuous  and  uninterrupted  possession; 
and  if  you  also  find  that  plaindn  resided  upon 
and  actually  cultivated  and  possessed  a  portion 
of  the  land  purchased  by  it,  you  are  instructed 
that  such  possession  extends  to  the  boundaries 
described  in  such  deeds  of  purchase. 

"The  defendant  has  iniormed  you  by  his 
counsel  that  he  claims  this  land  not  by  pur- 
chase, but  because  he  has  been  in  possession  of 
it  for  over  ten  years.  I  instruct  you  that  un- 
less he  had  a  right  to  the  possession  of  such 
lands  when  be  took  possession  of  them  he  has 
no  right  now;  time  never  makes  a  wrong  right 

"Q  you  find  from  the  evidence  that  this 
plaintiff,  by  its  agents,  was  actually  residing 
upon  the  land  purchased  by  it,  and  held  by  re- 
corded deeds  when  this  defendant  entered  upon 
190]  ^d  lands  and  wrongfully  took  possession  of  a 
portion  of  said  lands,  you  must  find  for  plaint- 
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iff,  although  you  also  find  that  defendant  has 
held  said  lands  for  more  than  ten  years  ad- 
versely to  plaintiff.*' 

Obviously  the  proposition  here  set  out  by  the 
court  is,  that  if  plaintiff  had  the  real  title  to 
the  land,  and  the  evidence  of  it  was  on  record, 
nobody  could,  by  taking  possession  and  hold- 
ing it  adversely  for  the  period  allowed  by  the 
statute,  defeat  such  a  title.  The  language  used 
hj  the  court  is:  "Unless  the  defendant  had  a 
rtght  to  the  possession  of  such  lands  when  he 
took  possession  of  Uiem  he  has  no  right  now; 
time  never  makes  a  wrouff  right." 

It  is  the  essence  of  the  Statute  of  Limitations 
that  whether  the  party  had  a  right  to  the  pos- 
session or  not,  if  he  entered  under  the  claim  of 
such  ri^ht  and  remained  in  the  possession  for 
the  period  of  ten  years,  or  other  i)eriod  pre- 
scribed by  the  statute,  the  right  of  action  of 
the  plaintiff  who  had  the  better  right  is  barred 
by  that  adverse  possession.  This  right  given 
by  the  Statute  of  Limitations  does  not  depend 
upon,  and  has  no  necessary  connection  with, 
the  validity  of  the  claim  under  which  that  pos- 
session Lb  held.  Otherwise  there  could  be  no 
use  for  adverse  possession  as  a  defense  to  an 
action,  for  if  the  decision  is  made  to  depend 
upon  the  validity  of  the  respective  titles  set  up 
by  the  plaintiff  and  the  defendant  Chere  can  be 
no  place  for  the  consideration  of  the  question 
of  possession.  It  is  because  the  plaintiff  has 
the  better  title  that  the  defendant  is  permitted  to 
rely  upon  such  uninterrupted  possession  ad- 
verse to  the  plaintiff's  title  as  the  statute  ine- 
SCTibes,  it  being  well  understood,  and  an  ele- 
ment in  such  cases,  that  the  plaintiff  does  have 
the  better  title,  but  though  he  has  it  that  he 
has  lost  his  right  by  delay  in  assertine  it 

Nor  is  it  necessary  that  the  defenaan*  shall 
have  a  paper  title  under  which  he  claims  pos- 
session. It  is  sufficient  that  he  asserts  owner- 
ship of  the  land,  and  that  this  assertion  is  ac- 
companied by  an  unintermpted  possession.  It 
is  this  which  constitutes  adverse  possession, 
claiming  himself  to  be  the  owner  of  the  land. 
This  is  a  claim  adverse  to  everybody  else,  and 
the  possession  is  adverse  when  it  is  held  under 
this  daim  of  ownenAiip,  whether  that  owner- 
ship depends  upon  a  written  instrument,  in- 
hentance,  a  deea,  or  even  an  instrument  which 
may  not  convey  all  the  lands  in  controversy. 
If  defendant  asserts  his  right  to  own  the  land 
in  dispute,  asserts  his  right  to  the  possession, 
and  his  possession  is  adverse  and  uninterrupted, 
it  constitutes  a  bar  which  the  statute  intended 
to  give  to  the  defendant 

The  histructions  of  the  court  are  utterly  at 
variance  with  this  doctrine.  They  do  away 
with  the  value  of  adverse  possession  as  a  de- 
fense to  an  action  of  eJcK^tment  They  say  io 
effect  that  unless  the  defendant  was  in  the  right 
when  be  took  possession,  the  length  of  its  con- 
tinuance does  not  afford  him  any  ground  for  a 
defense;  whereas,  it  is  obviously  the  nature 
and  purport  of  the  defense  established  by  the 
Statute  of  limitations  that  the  defoidant  may 
not  have  been  in  the  right,  but  this  long  actual 
possession  estops  the  plaintiff  from  pumng  the 
defendant  to  the  proof  of  the  right 

The  court  not  only  erred  upon  this  sobjed 
in  ihe  positive  instructions  which  It  gave  to  the 
Jury,  but  also  in  refusing  to  charge  as  follows, 
at  uit  request  of  the  defendant: 
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1B88.  Seib*bt  t.  U.  8.    Batb  Rapu^atATDis  Co.  t.  Huofoiis.    109,  193;  IBI-lTfr 

"TbU  ao  nnlnterniptad  occnpaacy  of  Uni*  -    .      - .   ~       . 

t^  spsnoD  yibo  has  In  fact  do  title  iherehi 
for  the  period  of  ten  yean  adTBitel;  lo  th 
tnu  owner,  operatn  to  eztlngufah  the  title  o 
the  true  owner  thereto  and  Teata  the  right  ti 
the  premlaea  abaolntelr  fn  tlie  occapier. 

In  Buing  t.  Bur^,  88  D.  8. 11  Pet  41,S 
[•:  6H]  Ibla  court  said  upon  thb  sabject: 

"An  entT7  hj  one  mm  on  the  laud  of  an  I 

other  1b  an  ouster  of  the  legal  pooMesloD  arlalDi 
from  the  title,  or  sot,  accotaing  to  the  Intea 
tlon  with  whicJiUladoiie;  If  made  under  claln 
and  color  of  right,  it  ia  an  ouster;  otberwise.  i 
b  a  mere  trespaae;  Id  legal  language  tbe  Intel 
tioDguldei  tbe  eati;  and  fixes  ila  character." 

We  ttalok  tliia  la  a  correct  alatement  of  lb 
doctrine  of  adverae  possearion.    It  la  Impllei 

S  the  language  of  tbe  court  In  AoKKW  V.  Tvt^ 
n.  S.  $  Wall.  828,  84»  [17:  871,  B7«],  tba 
"Anj  one  In  poaeeaaloQ,  with  no  claim  to  th< 
land  whatever,  must  In  preBumptlon  of  law  b 
In  poomaion  In  amitv  with  and  in  latMerTiano 
to  that  title."  And  tbe  Inatructlon  of  the  coui 
below  In  that  case  waa  approved,  that  if  "an; 
of  the  defendanta  entered  upon  and  took  poewi 
•k»  of  the  land,  without  title  or  claim,  or  colo 
ot  title,  auch  occupancy  waa  not  adTerae  to  tb 
tHIa  of  plalnlUtB,  but  tabaerrient  thereto." 

Tbe  fair  implicaUon  In  botb  of  these  cases  i 
Ont  where  poeaaeoioD  b  taken  under  claim  o 
ttOe  It  anfllcKntlr  shows  the  intention  of  tb 
part*  to  bold  adversely  within  the  meaning  a 
tbe  kw  upon  that  anbject.    There  ie  no  caa 

'-  ^e  found  wfak"^  ^_.i-  -._.  .i..    j ._._ 

dtle  must  be 
iL 

In  the  case  of  Bfodttreet  r.  BunUiu/ton,  Si 
U.  a  e  Pet  409,  480  16: 170],  this  court  said 

"Tbewholeof  tblsdoctriDebaumined  up  i) 
very  few  words  as  laid  down  by  Lord  tk)ke  J[ 
Inst.  1S8),  and  recognized  in  t^ms  tn  tbe  caa 
of  Btundm  T.  Baiich,  8  Croke,  808,  In  which  i 
underwent  very  great  coo^ei^non.  Iion 
Coke  says:  'A  diuebln  b  when  one  eotera  in 
ImdiTig  to  usurp  tbe  poaaeaalon,  and  to  ous 
another  of  bb  freehold;  and  therefore  gueren 
dum  t*l  d  judiet  quo  anima  hot  fteerit,  why  b< 
altered  and  intruded.'  So  the  whole  Inquir; 
Is  reduced  to  tbe  bet  of  entering,  and  them 
lention  to  usurp  poaaessioD." 

Tht  judgment  it  reterml  and  tt«  caam  n 
mandM,  mth  a  dirt^ioa  to  award  a  nnt  trial 

(1^1   JAMES    H.   8EIBERT,   CoUector  of  Cap] 
QiRABDBAD  GocnTT  (Ho.),  ng.  in  Brr., 

UKITBD    STATES,    oe   rd.    Osoroh   W 

HutSEMAX. 

<toe  &  a  B«|Kwtar^ed.llN,  UU 

netactaoftfalioaaeBTeslmUarto  tboaeln  SX 
bert  T.  i>«rt*.m  D.  8.  M  (SruiSl),  andtheoouitad 
berea  to  tbe  decAdon  there  amiouncad,  whloti  eon 
boll  this  aaa^ 

[No.  ]80.] 
SiOmiatd  Dm.  18. 18S8.  Dieided  Jan.  tl,  1886 

r\  XRROR  to  tbe  Circuit  Court  of  tbe  tJnitec 
Statea  tor  the  Eaatero  District  of  Missouri 
to  review  a  ]i>dgment  austalnlDg  demurrer  and 
ordering  a  peremptoiy  writ  otmandamv* to  tb< 
Collector  oi  Cape  Girardeau  County,  Missouri, 
ptalntUt  In  error,  commanding  him  to  otileot  i 
U9D.8. 
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duration  of  the  foreign  patent,  it  does  not  affect 
the  validity  of  the  United  States  patent  if  such 
4imitation  is  not  contained  on  its  face. 

[No.  802.] 
Argued  Jan.  f,  S,  J^  1889.  Decided  Jan.  fi«  1889. 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  district  of 
Massachusetts,  dismissing  a  suit  in  equity 
brought  by  the  appellant  for  the  infringement 
of  letters  patent  No.  197,814,  granted  to  John 
Bate  November  20, 1877,  for  the  term  of  seven- 
teen years  from  that  day  on  an  application  filed 
December  1,  1876,  for  an  improvement  in  the 
processes  for  preserving  meats.    Revereed, 

The  facts  are  stated  In  the  opinion. 

Mesers.  Wm«  M.  Evarts*  Richard  Jf. 
Dyer,  Paul  H.  Bate,  John  LaweU  and  C.  A* 
Bewardt  for  appellant: 

The  correct  construction  of  section  4887  of 
the  United  States  Revised  Statutes  is  not  clear. 

Bate  RefrigeraUng  Co.y.Qillett,  81  Fed.  Rep. 
B14;  Oramme  Electrical  Co.  v.  Amoux  db  H. 
Electric  Co.  17  Fed.  R^.  840;  AndretcsY.  Hovey, 
124U.  8.  716(81:668). 

The  date  of  the  application  has  been  Judi- 
cially decided  to  be  prima  facie  the  date  of  the 
invention. 

Wing  V.  Richardson,  2  Fish.  Pat.  Cas.  686; 
Joneev.  SewaU,  6  Fish.  Pat.  Cas.  868;  Daney. 
Cfiicago  Mfg.Co.  2  Pat.  Off.  Gaz.  677;  Packard 
▼.  Sandford,  16  Pat.  Off.  Gaz.  1182;  AUen  v. 
N.  Y.  17  Pat  Off,  Gaz.  1281. 

The  Act  of  1870  was  a  revision  of  all  pre- 
vious laws  relating  to  patents  and  declared  that 
the  American  patent  should  expire  at  the  same 
time  with  the  loreign  patent 

Siemen  v.  Sellers,  128  U.  S.  284  (81:166); 
OtReilly  v.  Moree,  56  U.  8. 16  How.  62  (14: 601). 

The  contemporaneous  construction  of  section 
4887  by  the  profession  and  the  Patent  Office 
was  in  accordance  with  the  opinion  of  Mr. 
Justice  Grier  in  O'Reilly  v.  Morse. 

Patent  Office,  Rule,  1871, 1878,889;  U.S.y. 
Marble,  2  Mackey,  12;  Ex  parte  Mann,  17  Pat 
Off.  Gaz.  880. 

If  a  literal  construction  of  statutory  language 
is  opposed  to  the  legislative  intention,  as  evi- 
denced by  the  full  statute,  such  construction 
ivill  not  be  allowed  to  prevail. 

Caledonian  R.  Co.  v.  North  British  R.  Co.  L. 
R  6  App.  Cas.  122;  Frame  v.  Clement,  44  L.  T. 
N.  S.  899:  Nuth  v.  Tamplin,  L.  R.  8  Q.  B.  Div. 
268;  U.  8.  V.  Kirby,  74  U.  8.  7  Wall.  482  (19: 
278);  Isherwood  v.  Oldknow,  8  Maule  «&  S.  897. 

Uommunis  opinio  is  evidence  of  what  the  law 
Is. 

Cfiesnut  V.  Shane,  16  Ohio.  607;  McKeen  t. 
Delaney,  9  U.  S.  6  Cranch,  29  (8: 26);  Maher  ▼. 
State,lFon. (Ala.) 266, 26 Am. Dec. 879;  Troup 
▼.  Haight,  1  Hopk.  267;  Com.  ▼.  Posey,  4  Call. 
109,  2  AuL  Dec.  660;  Jackson  ▼.  GiUfmst,  16 
Johns.  89. 

Long  established  construction  of  a  statute,  by 
the  officers  who  execute  it,  ought  to  bave  the 
force  of  Judicial  determination. 

U.  S.  V.  HiU,  120  U.  8. 188  (30: 682);  U.  8.  ▼. 
Philbrick,  120  U.  S.  69  (80: 561);  RutJieifordy. 
Greene,  16  U.  8.  2  Wheat  208  (4: 218);  Bruce  v. 
Schuyler,  9  UL  221,  46  Am.  Dec.  447. 

Change  of  phraseology  in  the  revision  of  the 
statutes  in  pari  materia  is  without  legal  signifl- 
canoe. 
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Taylor  ▼.  Delaney,  2  Cat  Cas.  160;  Case  of 
Yates,  4  Johns.  858;  Theriat  v.  Edrt,  2  Hill,  880; 
Ooodell  v.  Jackson,  20  Johns.  722;  Crosu)ea  v. 
Crane,  7  Barb.  195;  Myer  v.  West.  Car  Co.  108 
U.  S.  11  (26:60);  IT. S.  y. Bowen,  100  U.  8.  608 
(25:681);  Euolies  y.  Farrar,  45  Maine,  72; 
Burnham  y.  Stevens,  88  N.  H.  247;  Ourfleld  v. 
Sutton,  1  Met  (Ey.)  621;  ButtertDorth  y.  U.  8. 
112  U.  8.  68  (28: 658). 

There  was  intention  on  the  part  of  Con- 
gress to  diminish  by  the  Act  of  1»70  the  righto 
of  an  American  inventor  as  they  previously 
existed. 

CoiTton,  Patente,  ed.  1856;  Reg.  v.  Watford, 
9  CJ.  B.  626;  U.  8.  v.  Union  Pac,  R.  Co.  91  U.  8. 
72  (23:224);  Reg.  v.  Most,  L.  R  7  Q.  B.  Div. 
261. 

An  inventor's  rights  for  all  purposes  of  his 
protection  accrue  on  the  filing  of  his  applica- 
tion. 

Jones  y.  Seu>ell,  6  Fish.  Pat  Cas.  856;  Adams 
y.  Jones,  1  Fish.  Pat  Cas.  680;  Root  v.  Ball,  4 
McLean,  177. 

Section  4887  cannot  properly  be  construed  as 
meaning  previously  to  the  American  patent;  to 
so  construe  it  would  open  the  door  to  fraud  and 
unintenlled  hardship. 

Goodyear  D.  V.  Co.  y.  Willis,  7  Pat  Off.  Gat 
HiEendriek  v.  Emmons,  9  Pat  Off.  Qaz.  201. 

Patento  for  lands  have  been  repeatedly  treated 
by  the  oourto  as  analogous  to  patente  for  in- 
ventions. 

Phila.  dT.RQK  ▼.  Stimpson,  89  U.  8. 14 
Pet  469  (10:586);  Providence  Rubber  Co.  v. 
Goodyear,!^  U.  S.  9  Wall  788  (19: 666);  Mov>ry 
V.  Whitney,  81  U.  8.  14  Wall  484  (20: 858); 
Woodtcortii  y.  HaU,  1  Woodb.  &  M.  895;  Hughes 
V.  U.  8.  71  U.  8.  4  Wall.  282  (18: 308);  U.  8.  v. 
Am.  BeU  Teleph.  Co.  46  Pat  Off.  Gaz.  1311; 
Stark  V.  Starr,  73  U.  8.  6  Wall  417  (18:929). 

Messrs.  Be^Jamia  F.  Thurston  and 
OeoTfre  BL  Lothrop  for  appellee: 

The  fact  that  the  Bate  Canadian  patent  was 
extended  prior  to  ito  expiration  hi  Canada  for 
two  further  terms  of  five  vears  respectively  has 
no  effect  to  extend  the  liie  of  the  Bate  United 
States  patent 

Benry  v.  Providence  Tool  Co.  14  Pat  Off. 
Gaz.  855;  Reissner  y.  Sharp,  16  Blatcbf.  888. 

The  Bate  United  States  patent  is  not  relieved 
from  the  operation  of  section  4887  in  conse- 
quence of  the  Canadian  Statute  46  Vict  chap. 
19,  May  25, 1888. 

Liverpool  Ins.  Co.  T.  Mass.  Tl  U.  8.  10  Wall. 
566(19: 1029);  Ehnendcrfy.  Taylor,  28  U.  8. 10 
Wheat  152  (6: 2S9):  Bate  Refrigerating  Co.  y. 
GHUtt,  81  Fed.  Rep.  8ia 

The  fact  that  the  Bate  patent  was  applied  for 
in  the  United  States  prior  to  the  application  for 
a  patent  for  the  same  invention  in  Canada  does 
not  relieve  the  patent  granted  in  the  United 
States  subsequent  to  the  grant  of  the  Canadian 
patent  from  the  operation  of  section  4887. 

Dwar.  Stat  694;  Rex  v.  Stoke,^  Damerd,  7 
Bam.  &  C.  669;  Rex  v.  Ramsgate,  6  Barn.  <&C. 
712;  Rcj^y.  Barham,  8  Bam.  &  C.  104;  Aotley  y. 
Buck,  8  Bam.  &  C.  164;  Andrews  v.  Hotey,  128 
U.  S.  267  (31:160);  Gramme  Electrical  Co,  v. 
Amoux  d  H.  Electric  Co.  17  Fed.  Rep.  889. 

Messrs.  Edmund  Wetmore,  Sam'l  A.  Duncan, 
Leonard  E.  Curtis,  William  BakeweU,  Thomas 
B.  Kerr,  Chituncey  Smith,  Frederick  P. 
Fish,  Thofnas  L,  Litermore  and  R.  8.  Taylor, 
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by  lea^e  of  court,  for  certain  parties  interested 
in  tlie  question. 

Section  4887  applies  to  ereiy  United  States 
patent  for  an  invention  patented  in  a  foreign 
country  before  the  grant  of  the  domestic  pa- 
tent, whether  such  foreign  patent  is  granted  be- 
fore or  after  the  applicauon  for  the  United 
States  patent. 

Endlicb,  Stat.  §9,  p.  4. 

Where  the  meaning  of  the  Revised  Statutes 
is  plain,  the  court  cannot  look  to  the  statutes 
which  have  been  revised  to  see  whether  errors 
were  committed  io  revising  them. 

U,  8.y.  Bowen,  100  U.  8.  508(25: 681);  Ganan 
T.  Bmnd  Mfg.  Go,  33  Blatchf.  178;  Andrews  v. 
Hovey,  128  if.  S.  267  (81: 160);  8.  0.  124  U.  8. 
694  (81:557);  8t.  Paul  Plough  Works  r.  Star- 
ling, 127  U.S.  876  (82:251);  Curtis,  Pat.  p.  19; 
Coryton.  Patents,  ed.  1855,  p.  449;  Ee  parte 
Boyer,  Pat.  Com.  Dec.  1870,  p.  181;  2w«iterv. 
DavU,  2  Pat.  Off.  Gaz.  224;  BeU  v.  Brooks,  19 
Pat.  Off.  Gaz.  290. 

The  limitation  need  not  be  expressed  on  the 
face  of  the  American  patent 

(TBeiUy  v.  Morse,  56  U.  S.  15  How.  62  (14: 
eOl);  Canan  v.  Pound  Mfg.  Go.  28  Fed.  Rep. 
185;  Am.  Paper  Barrel  Go,  ▼.  Laraway,  28  Pea. 
Rep.  141;  U.  8.  v.  Marble,  2  Mackey,  12. 

it  is  immaterial  whether  the  American  pa- 
tent was  applied  for  before  the  foreign  patent 
or  not.  This  was  important  under  the  first 
laws,  but  no  such  distinction  exists  under  the 
Act  of  1870. 

Bx  parte  Boyer,  Pat.  Com.  Dec.  1870,  p.  181; 
Gramme  etc.  Go.  v.  Arnouz  d  H.  Electric  Go. 
21  Blatchf.  450;  Bate  Go.  v.  Qillett,  81  Fed. 
Rep.  809. 

Section  4887  applies  to  all  inventors,  whether 
citizens  or  aliens. 

Edison  Co.  v.  XT.  8.  Go.  85  Fed.  Rep.  184; 
Carpmael,  Patent  Laws,  107,  199,  288.  455. 

The  provision  of  section  4887  that  the  United 
States  patent  "  shall  be  so  limited  as  to  expire 
at  the  same  time  with  the  foreign  patent,  or  if 
there  be  more  than  one,  at  the  same  time  with 
the  one  having  the  ^ortest  term,"  means  that 
it  shall  expire  at  the  end  of  the  current  term  of 
the  foreign  patent  in  existence  at  the  date  of  the 
American  grant,  without  regard  to  any  sub- 
sequent extension  or  curtailment  of  that  term 
depending  upon  an  uncertain  event. 

Henry  v.  Providence  Tool  Go.  8  Bann.  Ss  Ard. 
501;  14  Pat.  Off.  Q&z.  855;  Bate  Refrigerating 
Co.  V.  Qillett,  18  Fed.  Rep.  558;  Beissner  v. 
Sharp,  16  Blatchf.  883;  Gramme  Electrical  Go. 
V.  Amoux  dt  H.  Electric  Go.  21  Blatchf.  450; 
PaiUard  v.  Bruno,  29  Fed.  Rep.  864;  Holmes 
Electric  Protective  Go.y,  Met.  Burglar  Alarm  Go. 
21  Fed.  Rep.  458. 

[152]      ^^'   Jttstiee    Blatehford    delivered    the 
opinion  of  the  court: 

This  is  a  suit  in  eauitv,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Massachusetts,  December  16,  1886,  bv  the 
Bate  Refrigerating  Company,  a  New  ^ork 
corporation,  against  Qeorge  H.  Hammond  and 
Company,  a  Michigan  corporation,  founded  on 
the  all^?ed  infrin^ment  of  letters  patent 
No.  197,814,  granted  to  John  J.  Bate,  Novem- 
ber 20,  1877,  for  the  term  of  seventeen  years 
from  that  day,  on  an  application  filed  Decem- 
ber 1,  1876,  for  an  "  improvement  in  pnicesses 
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for  preserving  meats  during  transportation  and 
storage." 

The  plaintiff  is  the  assignee  of  the  patent. 
The  bill  alleges  infringement,  within  the  Dis- 
trict of  Massachusetts  and  elsewhere  in  the 
United  States,  by  the  making,  using,  and 
vending  of  the  patented  process;  and  alleges 
that  the  defendant  has  been  engaged  in  the 
business  of  shipping  fresh  meat  m>m  the  Port 
of  Boston  to  ports  in  Great  Britain,  by  means 
of  the  process  claimed  in  the  patent  The 
claim  is  as  follows:  "The  herein-described 
process  of  preserving  meat  during  transporta- 
tion and  storage,  by  enveloping  the  same  in  a 
coverinj^  of  fibrous  or  woven  material,  and 
subjecting  it  when  thus  enveloped  to  the  con- 
tinuous action  of  a  current  of  air  of  suitably 
low  and  regulated  temperature,  substantially 
as  and  for  the  purpose  set  forth." 

The  defendant  filed  a  plea,  setting  up,  among 
other  things,  that,  on  the  9th  of  January,  1877, 
letters  patent  of  the  Dominion  of  Canaaa,  No. 
6938,  for  the  same  invention  as  that  described 
and  claimed  in  No.  197,814,  were  granted  to 
the  same  John  J.  Bate,  for  the  term  of  five 
years  from  the  9th  of  January,  1877;  that, 
after  No.  197,814  had  expired,  at  the  end  of  the  [153] 
term  of  five  years  for  which  such  Canadian 
patent  was  granted,  the  Circuit  Court  of  the 
United  States  for  the  District  of  New  Jersey, 
upon  being  advised  of  the  grant  of  such  Cana- 
dian patent,  vacated  and  set  aside  an  injunction 
which  it  had  theretofore  granted,  by  an  inter- 
locutory decree  made  in  a  suit  in  eouity 
founded  on  No.  197,814,  brought  by  the  Bate 
Refrigerating  Company  against  Benjamin  W. 
Gillett  and  others;  that  thereafter  Bate  and  the 
Bate  Refrigerating  Company  procured  the  ren- 
dition of  a  Judgment  by  the  Superior  Court  for 
Lower  Canada,  declarine  the  Canadian  patent 
to  have  been  void  ab  initio,  and  vacating  it 
and  setting  it  aside;  that  such  Judgment  of  the 
Superior  Court  for  Lower  Canada  being 
brought  to  the  attention  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  New 
Jersey,  that  court  reinstated  said  injunction; 
and  that  afterwards  the  Superior  Court  for 
Lower  Canada,  in  a  suit  brought  by  Sir  Alex- 
ander Campbell,  Minister  of  Justice  and  At- 
torney-General for  the  Dominion  of  Canada, 
against  Bate  and  the  Bate  Refrigerating  Com- 
pany and  others,  adjudged  that  its  said  prior 
judgment  had  been  "frived  at  through  the 
fraud  to  the  law  and  collusion"  of  Bate,  the 
Bate  Refrigerating  Company,  and  another  per- 
son, "  deceiving  the  Attorney -General,  the  ad- 
vocates, and  the  court,  employing  and  paying 
counsel  on  both  sides,  as  well,  seemingly, 
against  themselves  as  on  their  apparent  behalf," 
and  revoked  and  annulled  its  said  prior  Judg- 
ment. The  plea  concluded  by  averring  that 
No.  197,814  expired  on  the  9th  of  January, 
1882,  and  that  the  circuit  court,  sitting  as  a 
court  of  equity,  had  no  Jurisdiction  to  hear 
and  determine  an  action  in  equity  for  the  in- 
fringement of  the  patent. 

The  bill  was  then  amended  by  averring  that 
the  application  for  the  Canadian  patent  was 
not  made  until  December  19, 1876,  while  the 
application  for  No.  197,814  was  made  Decem- 
ber 1,  1876;  and  that  the  Canadian  patent  was 
not  actually  or  legally  issued  until  on  or  about 
June  26, 1878,  on  or  about  which  date  a  model 
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of  the  ioTentioD,  as  required  by  law,  was  filed 
in  the  Canadian  Patent  Office.  The  amend- 
ment to  the  bill  also  set  forth  the  two  judg- 
ments of  the  Superior  Court  for  Lower  Canada, 
and  averred  that,  by  virtue  of  an  Act  of  the 
Parliament  of  the  Dominion  of  Canada,  as- 
sented to  May  25,  1888  (46  Victoria,  chap.  19), 
the  original  term  of  the  Canadian  patent  was 
actually  fifteen  years,  instead  of  five  vears,  and 
it  would  not  terminate  before  the  9th  of  Janu- 
ary, 1892. 

8ubseauently  the  defendant  filed  an  answer 
to  the  bill,  setting  up,  among  other  defenses, 
want  of  novelty  in  the  patented  invention,  but 
not  denying  that  it  had  used  the  invention  sub- 
sequently to  the  granting  of  the  patent;  and 
also  setdnff  up  the  mnung  of  the  Canadian 
patent  for  five  years  from  January  9, 1877;  that 
No.  197,814  was  void,  because  it  was  issued  for 
seventeen  years,  and  its  term  was  not  limited 
by  the  commissioner  of  patents  to  five  years 
from  January  9,  1877;  that  the  Canadian  ap- 
plication was  not  made  until  after  the  applica- 
tion for  No.  197,814  was  filed;  that  Bate  did 
not  file  a  model  in  the  Canadian  Patent  Office 
until  after  the  grant  of  the  Canadian  patent; 
and  that  the  Canadian  patent  was  actually 
patented  to  Bate- on  the  9th  of  January,  1877, 
and  took  effect  on  that  date,  although  not  act- 
ually delivered  to  the  patentee  untu  after  the 
filing  of  the  modeL  It  also  sets  forth  the  two 
Canadian  Judgments,  and  avers  that,  on  the 
80th  of  November,  1881,  Bate  made  a  petition 
to  the  Commissioner  of  Patents  for  Canada, 
for  the  extension  of  No.  6988,  in  which  he 
averred  that  on  the  9th  of  January,  1877,  he 
'*  obtained  a  patent  for  the  period  of  five  years 
from  the  said  date,  for  new  and  useful  im- 
provements on  apparatus  and  process  for  ven- 
tilation, refrigeration,"  etc,  ana  that  be  was  the 
holder  of  that  patent  in  trust  for  the  Bate  Ke- 
frigerating  Company,  and  prayed  that  it  might 
be  extendled  "for  another  period  of  ten  years;" 
that,  on  the  filing  of  that  petition,  an  extension 
of  the  patent  was  granted,  on  December  12, 
1881,  "  for  a  second  period  of  five  years  "  from 
January  9,  1882;  that  a  further  extension  of 
the  patent  was  granted,  December  18,  1881, 
"for  a  third  period  of  five  years  "  from  January 
9, 1887;  that  the  plaintifiT  is  thereby  estopped 
from  denying  the  fact  that  No.  6938  was  legally 
granted,  January  9,  1877,  for  a  period  of  five 
years;  that  by  virtue  of  the  Act  of  46  Victoria, 
chap.  19,  the  original  term  for  which  No.  6988 
was  granted  was  not  fifteen  years  instead  of 
five  years;  that  said  Act  can  have  no  effect  on 
the  duration  of  No.  197,814;  that,  by  reason  of 
the  prior  patenting  of  the  invention  by  Bate  in 
Canada  for  five  years  from  January  9,  1877, 
No.  197,814,  if  valid  at  all,  expired  on  January 
9,  1882;  and  that,  therefore,  this  court,  sitting 
in  equity,  has  no  Jurisdiction  to  hear  and  de- 
termme  an  action  for  its  infringement. 

Without  the  filing  of  any  replication  to  this 
answer,  the  parties  entered  into  a  written  stip- 
ulation, 'setting  forth  as  follows:  "  Whereas, 
the  answer  of  the  defendant  corporation  in 
this  cause  sets  up,  in  addition  to  other  defenses, 
that  the  patent  on  which  this  suit  is  brought, 
being  No.  197,814,  granted  to  John  J.  Bate, 
complainant's  assizor  and  president,  on  the 
twentieth  day  of  November,  A.  D.  1877,  ex- 
pired on  the  9th  day  of  January,  A.  D.  1882, 


by  reason  of  the  prior  grant  to  said  John  J. 
Bate  of  a  patent  in  the  Dominion  of  Canada, 
for  the  same  invention,  and  prays  the  same 
benefit  of  said  defense  as  if  the  same  iiad  been 
pleaded  to  the  bill  of  complaint;  and  whereas, 
both  parties  desire  to  have  said  matter  of  de- 
fense argued  and  decided  without  <  incurring 
the  great  expense  of  tetdn^  testimony  necessary 
to  present  for  final  hearing  all  the  defenses 
raised  in  said  answer:  it  is,  therefore,  stipulated 
and  agreed  by  and  between  the  parties  that  the 
defense  above  named  shall  be  submitted  to  the 
court,  as  on  plea  set  down  for  argument,  upon 
the  following  agreed  state  of  facts."  The  facta 
so  agreed  to  were  substantially  as  follows: 

1.  The  patent  in  ^t.  No.  197,814,  waa 
granted  to  John  J.  Bate  on  November  20, 1877, 
and  the  application  therefor  was  filed  in  the 
United  States  Patent  Office,  December  1, 1876; 
and  said  patent  was  assigned  to  complainant 
before  this  suit  was  brouffhl,  the  said  Bate 
bein^  a  citizen  of  the  Unitea  States  at  the  time 
of  said  application,  and  the  said  invention  hav- 
ing been  made  and  reduced  to  practice  by  him 
therein. 

2.  On  Decembei  19, 1876,  said  John  J.  Bate 
filed  in  the  Patent  Office  of  the  Dominion  of 
Canada  an  application  for  a  patent  for  improve- 
ments in  apparatus  and  processes  for  ventila- 
tion, refrigeration,  etc.,  including  therein,  aa 
one  feature,  the  process  described  and  claimed 
in  said  patent  No.  197,314. 

8.  In  pursuance  of  said  application  the  Com- 
miadoner  of  Patente  for  the  Dominion  of  Can-  [  1 56] 
ada  caused  letters  patent  of  the  Dominion  of 
Canada,  No.  6988,  for  the  invention  set  forth 
in  said  application,  and  granting  to  said  John 
J.  Bate,  his  executors,  adn^nistrators,  and  as- 
signs, the  exclusive  right,  privUege,  and  liberty 
of  making,  constructing,  using,  and  vending 
to  others  to  be  used,  the  said  invention,  to  be 
signed  and  sealed  with  the  seal  of  the  Patent 
Office  on  January  9,  1877,  and  to  be  registered 
on  January  11,  1877,  and  that  the  period  of 
said  grant  expressed  in  said  patent  was  Ave 
years  from  and  after  January  9, 1877. 

4  On  January  12,  1877,  said  commissioner 
of  patents  call^  upon  said  John  J.  Bate  to  fur- 
nish to  the  Patent  Office  a  model  of  his  said  in- 
vention, and  such  model  was  furnished  by  said 
Bate  on  June  ^,  1878,  on  which  day  said  pa> 
tent  No.  6988  was  mailed  to  said  John  J.  Bate. 

6.  On  December  5, 1881,  said  John  J.  Bate 
filed  a  petition  in  the  Canada  Patent  Office,  set* 
ting  forth,  "  that  on  the  9th  day  of  January,  A. 
D.  1877,  your  petitioner  obtained  a  patent  for 
the  period  of  five  years  from  the  saia  date,  for 
new  and  useful  improvemente  on  apparatus  and 
process  for  ventilation,  refrigeration,  eto.;  that 
he  is  the  holder  of  the  said  patent  in  trust  for 
the  '  Bate  Refrigerating  Company,'  and  there- 
fore prays  that  it  may  be  extended  for  another 
period  oi  ten  years." 

6.  On  December  12, 1881,  said  patent  No. 
6938  was  extended  for  five  years  from  January 
9,  1882,  under  renewal  No.  18,812,  and  on  De- 
cember 18,  1881,  said  patent  was  further  ex- 
tended for  five  years  from  January  9, 1887,  un- 
der renewal  No.  13,818,  in  pursuance  of  the 
above  named  petition. 

7.  On  or  about  July  9, 1888,  and  June  80, 
1886,  the  Superior  Court  for  Lower  Canada 
rendered  two  Judgments  affecting  said  Canada 
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patent,  to  the  purport  set  forth  in  the  plea  and 
the  answer. 

The  Btipalation  farther  provided,  that,  if  the 
decision  of  the  circuit  court  should  be  in  favor 
of  the  plaintiff,  it  should  have  a  reasonable 
time  thereafter  to  file  a  replication  to  the  an- 
swer, and  the  cause  should  proceed  in  the  or- 
dinary manner;  that,  if  the  circuit  court  should 
[157]  decide  the  cause  in  favor  of  the  defendant,  a 
decree  should  be  entered  dismissing  the  bill,  so 
that  the  plaintiff  mifht  take  an  appeal  there- 
from to  the  Supreme  Court  of  the  United  States; 
and  that,  if  the  circuit  court  should  decide  the 
cause  in  favor  of  the  defendant,  and  the  Su- 
preme Court  of  the  United  States  should,  on 
appeal,  reverse  that  decision,  the  defendant 
should  have  a  right  to  proceed  in  the  circuit 
court,  under  its  answer,  as  to  all  defenses  set 
up  therein,  except  the  one  mentioned  in  the 
stipulation,  as  it  mi^ ht  have  proceeded  if  the 
stipulation  had  not  been  made. 

The  cause  was  heard  on  the  pleadings  and 
stipulation,  and  the  circuit  court  enter^  a  de- 
cree dismissing  the  bill,  from  which  decree  the 
plaintiff  has  appealed  to  this  court  The  cir- 
cuit court  gave  no  opinion  on  the  merits  of  the 
case,  but  in  deciding  it  followed,  as  it  stated, 
the  decision  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey,  held  by 
Mr,  Justice  Bradley,  in  August,  1887,  made  in 
the  case  of  Bate  Btfrigeratijig  Co.  v.  QUUtt,  81 
Fed.  Rep.  809. 

The  (questions  discussed  at  the  bar  arise  un- 
der section  4887  of  the  Revised  Statutes, which 
is  as  follows:  "No  person  shall  be  de- 
barred from  receiving  a  patent  for  his  inven- 
tion or  discovery,  nor  shall  any  patent  be  de- 
clared invalid,  by  reason  of  its  having  been  first 
patented  or  caused  to  be  patented  in  a  foreien 
countr^,unless  the  same  has  been  introduced  m- 
to  pubfic  use  in  the  United  States  for  more  than 
two  years  prior  to  the  application.  But  every 
patent  granted  for  an  invention  which  has  been 
previoiulv  patented  in  a  foreign  country  shall 
be  so  limited  as  to  ezphre  at  the  same  time  with 
the  foreign  patent,  or,  if  there  be  more  than 
one,  at  the  same  time  with  the  one  bavins;  the 
shortest  term;  and  in  no  case  shall  it  be  in  force 
for  more  than  seventeen  years." 

Two  i)ropo8itions  as  to  the  construction  of 
this  section  are  contended  for  by  the  appellant: 

( 1 )  that  the  words  ' '  first  patented  or  caused  to 
be  patented  in  a  foreign  country  "  do  not  mean 
"  first  patented  or  caused  to  be  patented"  be- 

.  fore  the  issuing,  or  granting,  or  date,  of  the 

[165]  United  States  patent,  but  mean  "first  patented 

or  caused  to  be  patented  "  before  the  date  of 

the  application  for  the  United  States  patent; 

(2)  that  the  declaration  of  the  section,  that 
"  Every  patent  granted  for  an  invention  which 
has  been  previously  patented  in  a  foreign  coun- 
try shall  be  so  limited  as  to  expire  at  Uie  same 
time  with  the  foreign  patent,  or,  if  there  be 
more  than  one,  at  the  same  time  with  the  one 
having  the  shortest  term,"  does  not  mean  that 
the  patent  so  granted  shall  expire  at  the  same 
time  with  the  term  to  which  the  foreign  patent 
was  in  fact  limited  at  the  time  the  United  States 
patent  was  granted;  but  that  it  means  that  it 
shall  expire  when  the  foreign  patent  expires, 
without  reference  to  the  limitation  oi  the 
term  of  such  foreign  patent  in  actual   force 
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at  the  time  the  United  States  patent  was 
granted. 

We  do  not  find  it  necessary  to  consider  the 
first  of  these  questions,  because  we  are  of  opin- 
ion that  the  proper  construction  of  section  4887 
upon  the  secona  question  is,  that  the  patent  in 
the  present  case  does  not  expire  before  January 
9,  1892,  the  time  when  the  Canadian  patent. 
No.  8988,  will  expire. 

The  Canadian  patent  was  extended  for  the 
two  periods  of  five  years  each,  under  the  pro- 
visions of  section  17  of  the  Canadian  Act  as- 
sented to  June  14,  1872  (SS  Victoria,  chap.  26). 
which  was  in  force  when  the  United  States  pat- 
ent. No.  197,814,  was  applied  for  and  granted, 
and  which  read  as  follows:  "  17.  Patents  of 
invention  issued  by  the  Patent  Office  shall  be 
valid  for  a  period  of  five,  ten,  or  fifteen  years, 
at  the  option  of  the  applicant,  but  at  or  before 
the  expiration  of  the  said  five  or  ten  years  the 
holder  thereof  may  obtain  an  extension  of  the 
patent  for  another  period  of  five  years,  and 
after  those  second  five  years  may  a^n  obtain 
a  further  extension  for  another  period  of  five 
years,  not  in  any  case  to  exceed  a  total  period 
of  fifteen  years  in  all;  and  the  instrument  de- 
livered bv  the  Patent  Office  for  such  extension 
of  time  shall  be  in  the  form  which  may  be  from 
time  to  time  adopted,  to  be  attached,  with  ref- 
erence to  the  patent  and  under  the  signature  of 
the  commissioner,  or  of  any  other  member  of 
the  Priv^  Council  in  the  case  of  absence  of  the 
commissioner." 

This  statute  appears  to  have  been  strictly 
complied  with  in  the  present  case.  The  Cana- 
dian patent.  No.  6988,  ran,  on  its  face,  for  five 
years  from  January  9,  1877;  and.  prior  to  the 
expiration  of  that  time,  and  on  the  5th  of  De- 
cember, 1881,  Bate  applied  for  its  extension  for 
ten  years;  and  it  was,  before  the  five  years  ex- 
pired, and  on  the  12th  of  December,  1881,  ex- 
tended for  five  years  from  January  9, 1882,  and, 
on  December  18,  1881,  for  five  years  from  Jan- 
uary 9.  1887.  The  Canadian  patent,  therefore, 
has  never  ceased  to  exist,  but  has  been  in  force 
continuously  from  January  9,  1877.  It  was  in 
force  when  No.  197,814  was  issued;  and  it  has, 
by  virtue  of  a  Canadian  Statute,  in  force  when 
the  application  for  No.  197,814  was  filed,  con- 
tinued to  be  in  force  at  all  times  since  the  latter 
^tent  was  granted.  This  is  true,  although  the 
Canadian  patent.  No.  6938,  as  originaUy  grant- 
ed, stated  on  its  face  that  it  was  granted  "  for 
the  period  of  five  years  "  from  January  9, 1877; 
and  although  the  mstrument  granting  the  first 
extension  of  five  years  states  Siat  it  is  granted 
"  for  another  penod  of  five  years,  to  commence 
and  be  computed  on  and  from  the  ninth  day  of 
January,  which  will  be  in  the  year  one  thous- 
and eight  hundred  and  eight-two;"  and  al- 
though the  instrument  granting  the  second  ex- 
tension of  Ave  years  states  that  it  is  granted 
"  for  another  period  of  five  years,  to  commence 
and  be  computed  on  and  from  the  ninth  day  of 
January,  which  will  be  in  the  year  one  thous- 
and eight  hundred  and  eighty-seven."  By  the 
language  of  section  17  of  the  Canadian  Act  of 
1873,  what  was  granted  imder  it  was  "an  ex- 
tension of  the  patent  "-—of  the  same  patent — 
for  a  further  term.  Therefore  the  Canadian  pa- 
tent does  not  expire,  and  it  never  could  have 
been  properly  said  that  it  would  expire,  before 
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January  9,  1892;  and  bence  No.  197,814,  if  ao 
limited  as  to  expire  at  the  same  time  with  the 
Canadian  patent,  cannot  expire  before  January 
9  1892 
'  Section  6  of  the  Act  of  March  8, 1889  (5  Stat 
at  L.  854),  provided  that  a  United  States  patent 
for  an  invention  patented  in  a  foreign  country 
more  that  six  months  prior  to  the  application 
of  the  inventor  for  the  United  States  patent, 
should  be  limited  to  the  term  of  fourteen  years 
from  the  date  or  publication  of  the  foreign  pa- 
tent. Section  25  of  the  Act  of  July  8, 1870  (16 
Stat,  at  L.  201),  provided  that  the  United  States 
patent  for  an  invention  "  first  patented  or  caused 
to  be  patented  in  a  foreign  country "  should 
**  expire  at  the  same  time  with  the  fordgn  pa- 
tent, or,  if  there  be  more  than  one,  at  the  same 
time  with  the  one  having  the  shortest  term; 
but  in  no  case  shall  it  be  m  force  more  than 
seventeen  years."  Section  4887  of  the  Revised 
Statutes  provides,  that  *•  Every  patent  granted 
for  an  invention  which  has  been  previously 
patented  in  a  foreign  country  shall  be  so  limited 
as  to  expire  at  the  same  time  with  the  foreign 
patent,  or,  if  there  be  more  than  one,  at  the 
same  time  with  the  one  having  the  shortest 
term;  and  in  no  case  shall  it  be  In  force  more 
than  seventeen  years." 

These  provisions  of  the  Act  of  1870  and  of 
the  Revised  Statutes  mean  that  the  United 
States  patent  shall  not  expire  so  long  as  the 
foreign  patent  continues  to  exist,  not  extending 
beyond  seventeen  years  from  the  date  of  the 
United  States  patent,  but  shall  continue  in 
force,  though  not  longer  than  seventeen  years 
from  its  date,  so  long  as  the  foreign  patent  con- 
tinues to  exist.  Under  section  4S87,  although, 
in  the  case  provided  for  by  it,  the  United  States 
patent  may  on  its  face  run  for  seventeen  years 
from  its  date,  it  is  to  be  so  limited  by  the  courts, 
as  a  matter  to  be  adjudicated  on  evidence  in 
pais,  as  to  expire  at  the  same  time  with  the 
foreign  patent,  not  running  in  anv  case  more 
than  the  seventeen  years;  but,  subject  to  the 
latter  limitation,  it  is  to  be  in  force  as  long  as 
the  foreign  patent  is  in  force. 

A  contrary  view  to  this  has  been  expressed 
by  several  Circuit  Courts  of  the  United  States. 

In  October,  1878,  in  the  Circuit  Court  for  the 
District  of  Rhode  Island,  in  Henry  y, Providence 
Tool  Company,  8  Bann.  &  Ard.  501,  it  was  held 
that  the  25th  section  of  the  Act  of  July  8, 1870, 
meant  that  the  United  Slates  patent  should  ex- 
pire at  the  same  time  with  the  original  term  of 
a  foreign  patent  for  the  same  invention,  without 
regard  to  any  prolongation  of  the  foreign  patent 
which  the  patentee  might  procure  from  the  for- 
eign Government.  In  that  case,  the  United  States 
patent  was  granted  October  10, 1871.  A  British 
patent  for  the  same  invention  had  been  granted 
to  the  patentee  on  the  15th  of  November,  1860. 
for  14  years,  and  expired  November  15, 1874. 
Thirteen  days  after  the  latter  date  an  order  was 
made  for  the  extension  of  the  British  patent  for 
four  years,  the  extension  bearing  date  as  of  the 
day  after  the  expiration  of  the  original  term; 
but  the  court  held  that  the  United  States  patent 
expired  on  the  15th  of  November,  1874. 

That  decision  was  followed  by  the  Circuit 
Court  for  the  Southern  District  of  New  York, 
in  Reisaner  v.  SJiarp,  16  Blatchf.  383,  in  June, 
1879,  which  case  arose  under  section  4887  of 
the  Revised  Statutes.     In  that  case,  the  United 
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States  patent,  granted  October  20,  1874,  for 
seventeen  years,  was  held  to  have  expired  on 
the  15th  of  May,  1878,  because  a  patent  was 
granted  lin  Canada,  under  the  authority  of  the 

Satentee.for  the  same  invention,  on  the  15th  of 
lay.  1878,  for  five  years  from  that  day,  al- 
though in  March,  1878,  the  Canada '^tent 
was  extended  for  five  vears  from  the  15th  of 
May,  1878,  and  also  for  five  years  from  the 
15th  of  May,  1888. 

In  Bate  Erfrigerating  Company  v.  Oilleti,  18 
Fed.  Rep.  558,  inthe  Circuit  Court  for  the  District 
of  New  Jersey,  in  August.  1882,  and  in  the  same 
suit,  in  the  same  court,  in  August,  1887,  81 
Fed.  Rep.  809.  in  regard  to  the  i>atent  in  ques- 
tion, in  the  present  suit  and  on  the  same  lacts 
here  presented,  it  was  held,  on  the  strength  of 
the  two  circuit  court  cases  above  referred  to, 
that  the  United  States  patent  expired  when  the 
original  term  of  the  Canadian  patent  expired. 
But  we  are  of  opinion  that,  in  the  present 
case,  where  the  Canadian  Statute  under  which 
the  extensions  of  the  Canadian  patent  were 
granted  was  in  force  when  the  United  States 
patent  was  issued,  and  also  when  that  patent 
was  applied  for;  and  where,  by  the  Canadian 
Statute,  the  extension  of  the  patent  for  Canada 
was  a  matter  entirely  of  right,  at  the  option  of 
the  patentee,  on  his  payment  of  a  required  fee; 
and  where  the  fifteen  years'  term  of  the  Cana- 
dian patent  has  been  continuous  and  without 
interruption,  the  United  States  patent  does  not 
expire  before  the  end  of  the  fifteen  years'  dur- 
ation of  the  Canadian  patent.  This  is  true, 
although  the  United  States  patent  runs,  on  its 
face,  for  seventeen  years  from  its  date,  and  is 
not,  on  its  face,  so  limited  as  to  expire  at  the 
same  time  with  the  foreign  patent;  it  not  being  [168] 
necessary  that  the  United  States  patent  shoulc^ 
on  its  face,  be  limited  in  duration  to  the  dura- 
tion of  the  foreign  patent. 

In  O'Seilly  v.  Moru,  56  U.  S.  15  How.  62 
[14: 601  J,  the  patent  to  Morse  was  issued  June 
20,  1840,  for  fourteen  years  from  that  day, 
while  section  O^of  the  Act  of  March  8,  1889  (5 
Stat,  at  L.  854),  was  in  force,  which  required 
that  every  United  States  patent  for  an  inven- 
tion patented  in  a  foreign  country  should  be 
^'limited  to  the  term  of  fourteen  ^ears  from  the 
date  or  publication  of  such  foreign  letters  pa- 
tent." Morse  applied  for  his  United  States 
patent  April  7,  1888.  He  obtained  a  patent  in 
France  for  his  hivention  October  80, 1888.  The 
objection  was  taken  in  the  answer  that  the 
United  States  patent  was  void  on  its  face  be- 
cause not  limited  to  the  term  of  the  French 
patent.  The  circuit  court  held  that  the  patent 
was  not  void,  but  that  the  exclusive  right  grant- 
ed by  it  must  be  limited  to  fourteen  years  from 
October  80.  1888.  The  same  objection  was 
urged  in  this  court,  and  the  same  ruling  was 
made.  In  Smith  v.  Ely,  56  U.  8.  15  How.  137 
[14:6841.  which  was  a  suit  on  the  same  patent, 
under  the  same  facts,  the  same  question  arose 
and  was  decided  in  the  same  way.  A  f uU  and 
interesting  discussion  of  the  question  is  to  be 
found  in  Canon  v.  Potmd  Manufaeturing  Com- 
pany, 23  Blatchf.  178,  in  regard  to  S  4887, 
which  contains  the  same  word  * 'limited  found 
in  ^  6  of  the  Act  of  1839,  which  word  is  not 
found  in  §  25  of  the  Act  of  July  8,  1870,  from 
which  p  4887  was  taken. 
Under  this  view,  the  time  of  the  expiratkm 
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of  the  foreign  patent  may  be  shown  by  evidence 
in  pais,  either  the  record  of  the  foreign  patent 
itself  showing  its  duration,  or  other  proper  evi- 
dence; and  iiia  nondore  objectionable  to  show  the 
time  of  the  expiration  of  the  foreign  patent  by 
nving  evidence  of  extensions  such  as  Uiose  m 
ue  present  case,  and  thus  to  show  the  time 
when,  by  virtue  of  such  extensions,  the  United 
States  patent  will  expire. 

We  nnd  in  the  record  in  this  case,  among  the 
papers  which  it  states  were  submitted  to  the 
court  under  the  stipulation  above  referred  to,  a 
certificate  of  the  Commissioner  of  patents, 
dated  July  8,  1888,  appended  to  a  certified 
copy  of  the  United  States  patent,  stating  that 
the  term  thereof  is  limited  ao  that  it  shall 
expire  with  the  patent  obtained  by  the  pa- 
tentee in  Canada,  No.  6988,  dated  January  9, 
1877,  for  the  same  invention;  that  the  proper 
entries  and  corrections  have  been  made  in  the 
files  and  records  of  the  Patent  Ofilce;  that  it 
had  been  shown  that  the  original  patent  had 
been  lost;  and  that  the  certificate  is  made  be- 
cause that  patent  was  issned  without  limitation, 
as  requirea  by  section  4887  of  the  Bevised  Stat- 
utes. While  it  may  be  proper,  in  a  case  where 
the  date  of  a  foreign  patent  issued  prior  to  the 
granting  of  a  United  States  patent  to  the  same 
patentee  for  the  same  invention  is  made  known 
to  the  Patent  Office  prior  to  the  granting  of  the 
United  States  patent,  to  insert  In  that  patent 
a  statement  of  the  limitation  of  its  duration, 
in  accordance  with  the  duration  of  the  foreiffn 
patent,  it  does  not  affect  the  validity  of  the 
United  States  patent  if  such  limitation  is  not 
contained  on  its  face. 

It  retulU  from  thesevieioi,  that  the  decree  of 
the  Cireuii  Court  must  be  reversed,  and  the  ease 
be  remanded  to  that  court,  with  a  directum  to 
take  such  further  proceedings  as  shall  be  in  ac- 
cordance leith  law  attdwith  the  stipulation  be- 
tween tfiepartieSy  above  rtferred  to,  and  not  in- 
consistent with  thisopinion. 


JAM£S  J.   HILL,  Appt., 

CHICAGO  AND   EVAN8T0N  RAIL- 
ROAD  COMPANY  et  al. 

(Bee  S.  C.  Beported's  ed.  170-175.); 

Jurisdiction  qf  appeal — motion   to   dismiss — 
appeal  bond-questions  on  the  merits, 

L  This- court  has  no  jurisdiction  of  an  appeal,  un- 
less the  transoript  of  the  record  is  filed  at  the  next 
term  after  the  taklnff  of  the  appeaL 

&  On  a  motion  to  (UBmiss  an  appeal  from  a  decree, 
it  is  not  proper  to  decide  whether  a  prior  decree  in 
the  same  ca6e  was  a  final  decree,  or  what  orders 
and  decrees  made  by  the  drouit  court,  prior  to  the 
Tim»iHng  of  the  decToe  appealed  from,  can  be  re- 
viewed here  on  the  appeal  from  it.  These  ques- 
tions can  only  be  oonsidered  when  that  appeal  shall 
come  up  for  hearing  on  its  merits. 

8.  It  does  not  affect  the  validity  of  an  appeal 
bond  or  the  integrity  of  an  appeal,  that  the  oond 
nms  to  the  party  agunst  whom  a  decree  for  the  re- 
covery of  money  was  rendered  and  also  runs  to 
other  parties  defendant  as  obligees,  as  to  whom 
the  suit  was  dismissed  and  against  whom  appellant 
aoay  seek  to  obtain  a  decree  on  the  hearing  of  the 
appeaL 

4.  It  is  not  proper,  on  the  motion  to  dismisi  an 
appeal,  to  dedde  what  questions  may  be  involved 
<m  the  hearing  of  that  appeaL 
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[No.  868.] 
Submitted  Dec  tO,  1888,  Decided  Jan.  tl,  1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois,  for  the  recovery  of  monev,  in 
a  suit  in  equity  to  compel  the  transfer  of  shares 
of  stock,  and  dismissing  the  suit  as  to  some  of 
the  defendants. 

On  motions  to  dismiss  appeals.  Motions 
granted  in  part  and  denied  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs,  E.  Walker  and  W.  C.  Ch>ndy» 
for  appellees,  in  support  of  motions: 

The  decree  of  June  8, 1885,  vras  final  as  to 
all  of  the  defendants  from  which  an  appeal 
Gonld  have  been  taken  and  prosecuted. 

St.  Louis,  I.  M.  d  S.  B.  Go.  ▼.  Southern 
Eoop.  Co.  108  U.  S.  24  (27:  688);  Bostwiek  v. 
Brinkerhoff,  106  U.  S.  8  (27:  78);  Grant  v. 
Phanix  Ins,  Co.  106  U.  S.  429  (27: 287);  Forgay 
V.  Conrad,  47  U.  S.  6  How.  201  (12:  404); 
Whiting  v.  Bank  qf  U.  S.9S  U.  S.  13  Pet  15 
(10:  88);  Miehoud  ▼.  Qirod,  45  U.  S.  4  How. 
508  (11: 1076);  Thomson  v.  Dean,  74  U.  S.  7 
Wall.  342  (19:  94);  French  ▼.  Shoemaker,  79  U. 
S.  12  Wall.  97  (20:  270);  Barnard  v.  Gibson,  48 
U.  S.  7  How.  650  (12:  857);  North  Carolina  R. 
Co,  ▼.  Swasey,  90  U.  S.  28  Wall.  405  (28: 186); 
Green  v.  Fisk,  103  U.  8. 518  (26:  486);  Bronson 
V.  La  Crosse  db  M,  B,  Co.  67  U.  S.  2  Black. 
524  (17:  347);  StovaU  v.  Banks,  77  U.  8.  10 
Wall.  583  (19: 1086);  Todd  v.  Daniel,  41  U.  S. 
16  Pet.  521  (10: 1054). 

One  defendant  can  appeal  if  he  have  a  sev- 
erable interest. 

Foraay  v.  Conrad,  47  U.  S.  6  How.  201  (12: 
404);  Withenbwrg  v.  U,  S,  72  U.  S.  5  Wall.  819 
(18:  618);  Germain  v.  Mason,  79  U.  S.  12  Wall. 
259  (20:  392);  Milner  v.  Meek,  95  U.  S.  253  (24: 
444). 

The  appeal  prayed,  from  the  decree  of  June 
8,  1885,  was  not  prosecuted  by  filing  the  trans- 
cript of  the  record  at  the  next  term;  and  it  is 
now  too  late  to  give  Jurisdiction. 

Edmonson  T.  Broomshire,  74  U.  S.  7  Wall 
806  (19:  91);  HamUton  v.  Moore,  8  U.  8.  3 
DalL  871  (1:  642);  Blair  ▼.  Miller,  4  U.  8.  4 
Dall.  21  (1:  724);  U,  S,  ▼.  Lbdge,  44  U.  8.  8 
How.  584  (11:  714);  ViUabolos  v.  U.  S,  47  U. 
8.  6  How.  90  (12:  352);  U,  S,  v.  Currg,  47  U. 
8.  6  How.  112  (12:  368):  The  Virginia  ▼.  West, 
60  U.  8.  19  How.  182  (15:  594);  U,  S,  v.  De 
Pacheco,  61  U.  8. 20  How.  261  (15: 820);  Valley 
of  Va.  Ins,  Co.  v.  Mordecai,  62  U.  8.  21  How. 
200  (16:  95);  Mesa  v.  U.  S.  67  U.  8.  2  Black. 
721  (17:  850);  C,  S,  ▼.  Gomez,  68  U.  8.  1  Wall. 
690  (17:  677);  Castro  v.  U.  S.  70  U.  S.  8  Wall 
46  (18:  168);  Mussina  ▼.  Cavaeos,  78  U.  8.  6 
WaU.  355  (18:  810). 

The  appeal  from  the  decree  confirming  the 
master's  report  cannot  bring  up  for  review 
any  questions  except  those  which  were  decided 
since  the  final  decree. 

Turner  v.  Farmers  Loan  S  Trust  Co.  106  U. 
8.  552  (27:  278);  Sage  v.  Iowa  Cent  B,  Co.  96 
U.  8.  712  (24:  641);  Bufflngton  v.  Harvey,  95 
U.  8.  99  (24:  881);  Ordiard  v.  Hughes,  68  U. 
8.  1  Wall.  76  (17:  561);  P&rter  v.  Pittsburg 
Bessemer  Steel  Co.  120  U.  8. 677  (80: 840);  Caby 
▼.  Buchanan,  90  U.  8.  28  Wall.  453  (23: 142). 

Mr.  Gordon  E.  Cole*  for  appellant,  in  op- 
position: 
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The  decree  of  JuDe  8, 1885»  was  not  a  final 
decree 

Bobiwick  V.  Brinkerhafr,  106  U.  8.  8  (27: 78); 
Ftn^gay  v.  Conrad,  il  \J  8.  6  How.  201  (12: 
404);  Craighead  ▼.  WiUan,  69  U.  8.  18  How. 
199  (16:  832);  The  Palmyra,  28  U.  8. 10  Wheat 
502  (6:  875);  Beebe  ▼.  RusseU,  00  U.  8.  19  How. 
288  (16:  668);  Httmiston  v.  StairUhorp,  69  U. 
8.  2  Wall.  106  (17:906);  Ptrkin$Y.  Foumiguet, 
47  U.  8.  6  How.  206  (12:  406);  PuUiam  v. 
ChHstian,  47  U.  8. 6  How.  209  (12:409);  Barn- 
ard V.  QibB(m,  48  U.  8.  7  How.  660  (12:  857); 
Thom$on  ▼.  Dean.  74  U.  8. 7  Wall.  842  (19: 94); 
Ogilvie  v.  i^mKB  Int.  Co.  67  U.  8.  2  Black,  689 
(17:  849);  yiyrth  Carolina  R,  Co,  ▼.  SuHuey,  90 
U.  8.  28  Wall.  406  (28:  186);  G^rtftfii  ▼.  Fitk, 
108  U.  8.  618  (26:  485);  /8».  Z<niw,  /.  M.  d  8. 
R  Co.  ▼.  Southern  Exp.  Co.  108  U.  8.  24  (27: 
6^;  BaineBe  v.  KendaU,  119  U.  8. 68(80:  806). 

One  party  haying  a  common  interest  cannot, 
in  a  suit  in  equity,  appeal  while  the  case  re- 
mains undetermined  as  to  other  parties. 

U.  S.  V.  Oirault,  62  U.  8. 11  How.  22  (18: 687); 
Metealfi  Case,  11  Coke,  88(a);  PeetY.  McOraw, 
21  Wend.  667;  Todd  v.  I>an%el,  41  U.  8.  16 
Pet  681  (10: 1054);  Withenbury  ▼.  U.  8.  72  U. 
8.  5  Wall.  819  (18:  618);  Germain  ▼.  Maton,  79 
U.  8.  12  Wall.  259  (20:  892);  Williams  ▼.  Bank 
of  U.  8.  24  U.  8.  11  Wheat.  414  (6:  508);  Mas- 
ierson  v.  H&rndon,  77  U.  8.  10  Wall.  416  (19: 
958);  Simpson  v.  Oreeley,  87  U.  8.  20  Wall. 
152  (22:  338). 

The  appeal  from  the  final  decree  of  1887  does 
bring  up  for  review  every  question  which  was 
determined  by  any  interlocutory  order  or  de- 
cree made  during  the  pendency  of  this  suit 

CoOnj  y.  Buchanan,  90  U.  8. 28  Wall.  420  (28: 
188);  Turner  v.  Farmers  Loan  dt  Thrust  Co.  106 
U.  8.  652  (27:  278):  8age  ▼.  Iowa  Cent  R  Co. 
96  U.  8.  712  (24:  Wl);  Bank  of  U.  8.  v.  Smith, 
24  U.  8.  11  Wheat  171  (6:  448);  Minn.  v. 
Batehelder,  68  U.  8.  1  WaU.  109(17: 561). 

[171]      Mr,  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

In  this  case,  on  the  8th  of  June,  1886,  a  de- 
cree was  made  by  the  court  below  in  the  fol- 
lowing language: 

"This  cause  coming  on  for  final  hearing 
npon  the  pleadings,  depositions,  and  docu- 
mentary evidence  produced  before  the  court,* 
and  the  cause  having  been  argued  by  counsel, 
and  the  court  being  sufficient^  advised  in  the 
premises,  It  is  ordered  and  decreed,  that  the 
complainant's  bill  be  dimissed  for  want  of 
equity  as  a^nst  the  defendants  William  C. 
Gouoy,  Volney  C.  Turner,  Oeorae  Chandler, 
Samuel  B.  Chase,  Ebenezer  Buckingham, 
John  DeKoven,  John  J.  Johnson,  8.  8.  Merrill, 
the  North  CHiicago  City  Railway  Company, 
and  the  Chicago,  Milwaukee  and  8t  Paul 
Railway  Company,  with  their  costs  to  be  taxed 
by  the  derk.  It  is  further  ordered  and  de- 
creed that  80  much  of  the  complainant's  bill  as 
relates  to  the  certificate  of  one  hundred  and 
ten  and  two  thirds  shares  of  the  capital  stock, 
issued  to  A.  B.  8tickney  &  Company,  dated 
September  80th,  1881,  be  dismissed  for  want 
of  equity. 

"it  is  further  ordered  and  decreed,  that  all 
relief  be  denied  to  the  complainant  upon  all  mat- 
ters and  things  in  controversy  herein,  except 
as  to  the  amount  of  money  paid  by  Uie  defend- 
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ant  William  C.  Cloudy  tor  right  of  way,  in  exe- 
cution of  the  contract  between  him  and  A.  B. 
Stickney  &  Company,  of  May  28th,  1880;  and, 
for  the  purpose  of  ascertaining  said  amount  of 
money,  it  is  ordered,  that  this  cause  be  retained 
as  to  the  other  defendants,  and  that  it  be  and  is 
hereby  referred  to  Henry  W.  Bishop,  one  of 
the  masters  in  chancery  of  this  court,  to  take  [172] 
additional  testimony  as  to  such  amount,  and 
that  he  make  report  of  the  amount  so  paid,  and 
that,  on  the  making  of  such  report,  such  fur- 
ther decree  will  be  rendered  as  may  be  equi* 
table. 

"It  is  further  ordered,  that,  for  the  better 
discovery  of  the  matters  aforesaid,  the  parties 
are  to  produce  before  the  said  master,  upon 
oath,  aA  deeds  or  books,  papers  and  writings  in 
their  custody  or  power  relating  thereto,  and  are 
to  be  examined  on  oi^  as  the  said  master  shall 
direct. 

*'Ahd  thereupon  the  complainant  prays  an 
appeal  to  the  supreme  court,  which  is  allowed 
upon  his  filing  a  bond  in  the  ^nal  sum  of  five 
hundred  dollars,  with  provisions  required  by 
law,  and  with  security  to  be  approved  by  the 
court." 

The  bond  thus  referred  to  was  not  given,  nor 
was  the  appeal  perfected,  nor  was  the  record 
filed  in  thte  court  at  its  October  Term,  1885. 

On  the  14th  of  July,  1887,  the  master  in 
chancery  having  made  a  report  in  pursuance 
of  the  directions  of  the  decree  of  June  8, 1886, 
and  exceptions  having  been  taken  thereto  by 
both  parties,  the  court  made  the  following 
decree: 

"It  is  ordered,  adjudged  and  decreed  as  fol- 
lows, viz. :  that  the  exceptions  of  both  the  com- 
plainant and  the  defendant  the  Chicago  and 
Evanston  Railroad  Company,  to  the  report  of 
the  master  in  chancery  filed  herein  on  the  81st 
day  of  January,  1887,  be  and  the  same  ara 
hereby  overruled,  and  the  said  report  approved 
and  imirmed;  Uiat  said  Chicago  and  Evanston 
Railroad  Company  do  forthwith  pay  unto  said 
complainant  the  sum  of  sixty-five  hundred  and 
thirteen  dollars  (|6,61d),  together  with  interest 
upon  the  same  from  the  thirtieth  day  of  Jan- 
uary, 1887,  at  the  rate  of  six  per  cent  per 
annum,  and  also  costs  of  said  reference  to  the 
master,  to  be  taxed  by  the  clerk  of  this  court, 
and  also  the  costs  of  this  suit,  for  which  plain- 
tiff may  have  execution. 

"It  is  further  ordered  and  decreed,  that  all 
other  relief  prayed  in  the  complainant's  bill  be 
denied  as  against  said  defendant  the  Chicago 
and  Evanston  Railroad  Company,  and  that  the 
complainant's  bill  be  dismissed  out  of  court 
for  want  of  equity  as  against  the  remaining 
defendants.  T.  W.  Wadsworth,  Edwin  Walker,  ri78] 
Elijah  K.  Hubbard,  J.  C.  Easton,  Julius  Wads-  "• 
worth,  Hugh  T.  Dickey,  J.  Millbank,  Jamea 
Stillman,  James  T.  Woodward,  £.  L.  Frank. 
William  Rockefeller,  Selah  Chamberlain,  and 
George  Smith,  with  their  reasonable  costs,  to 
be  taxed  by  the  derk,  and  that  they  have  ex- 
ecution therefor  against  the  said  complainant 

''And  thereupon  the  complainant  prays  an 
appeal  to  the  Supr^ne  Court  of  the  United 
States,  which  is  allowed  upon  his  filing  a  bond 
in  the  penal  sum  of  five  hundred  dollars,  with 
provisions  required  by  law,  and  with  security 
to  be  approved  by  the  court" 

This  appeal  was  perfected,  an  appeal  bond 
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vnB  glveo,  and  tbe  record  was  filed  lit  tbis  court 
on  the  17th  of  October,  1887.  The  obligors  in 
that  appeal  bond  are  James  J.  Hill,  W.  P. 
dough,  and  E.  Sawyer;  the  obligees  are  the 
C^cago  and  Evfuiston  Railroad  Company,  the 
Chicago,  Milwaukee  and  St.  Paul  Railway 
Company,  the  North  Chicago  City  Railway 
Company,  William  C.  Goudy,  Volney  C.  Tur- 
ner, John  DeKoven,  George  Chandler,  T.  W. 
Wadsworth,  Edwin  Walker,  EUlab  K.  Hub- 
bard, Samuel  B.  Chase,  Ebenezer  Buckingham, 
John  J.  Johnson,  J.  C.  Easton,  S.  8.  Merrill, 
Julius  Wadsworth,  Hu^  T.  Dickey,  J.  Mill- 
Imnk.  James  Still  man,  James  T.  Woodward, 
R  L.  Frank,  WMlliam  Rockefeller,  Selah 
Chamberlain,  and  Georee  Smith«  The  condi- 
tion of  the  bond  is  as  follows: 

*'  Whereat,  lately,  at  the  July,  1887,  Term  of 
the  United  States  Circuit  Court  for  the  North- 
em  District  of  Illinois,  in  a  suit  depending  in 
said  court,  therein  said  James  J.  Hill' was 
complainant  and  the  Chicago  and  Eyanston 
Railroad  Company  and  the  omer  aboye  named 
obligees  of  this  bond  were  defendants,  a  decree 
was  rendered  from  which  the  said  James  J. 
Hill  has  taken  an  appeal  to  the  Supreme  Court 
of  the  United  States;  J^ow,  the  condition  of  the 
aboye  obligation  is  such,  that  if  the  said  James 
J.  Hill  shall  prosecute  his  appeal  with  effect, 
and  answer  all  costs  if  he  falls  to  make  his  plea 
good,  then  tbe  above  obligation  to  be  yoid; 
otherwise,  to  remain  in  full  force  and  yirtue." 

Four  motions  are  now  made.  One  is  a 
[174]  motion  by  tbe  Chicago  and  Eyanston  Railroad 
Company,  T.  W.  Wadsworth,  Edwin  Walker, 
Elijah  K.  Hubbard,  and  J.  C.  Easton,  to  dis- 
miss, as  to  each  of  them,  the  appeal  from  the 
decree  of  June  8,  1885,  on  the  ground,  among 
others,  that  the  transcript  of  the  record  was  not 
filed  in  this  court  at  October  Term,  1885. 

llitB  motion  must  prevail  It  is  well  settled, 
by  repeated  decisions  of  this  court,  that  it  has 
no  jurisdiction  of  an  appeal  unless  the  tran- 
script of  the  record  is  Med  here  at  the  next 
term  after  tbe  takhig  of  the  appeal.  The  ap- 
peal in  the  present  case  was  prayed  in  open 
court  on  the  8th  of  June.  1885.  Gredit  Co.  y. 
Arkansas  Cent,  R.  Co.  128  U.  S.  258  [anu,  448], 
and  cases  theie  cited. 

The  second  motion  is  by  the  North  Chicago 
City  Railway  Conipany,  the  Chicago,  Milwau- 
kee and  St.  Paul  Railway  Company,  William 
C  Croudy,  Volney  C.  Turner,  George  Chandler, 
Samuel  B.  Chase,  Ebenezer Buckingham,  John 
DeEoyen,  John  J.  Johnson,  and  S.  S.  Merrill, 
to  dismiss,  as  to  each  of  them,  the  appeal  from 
the  decree  of  June  8.  1885,  on  the  ground, 
among  others,  that  the  transcript  of  the  record 
was  not  filed  here  at  October  Term,  1885.  This 
motion  isoranted,  for  the  reason  before  stated. 

The  third  motion  is  by  the  North  Chicago 
City  Railway  Company,  the  Chicago,  Milwau- 
kee and  St.  Paul  Railway  Company,  William 
C.  Goudy,  Volney  C.  Turner,  George  Chandler, 
Samuel  B.  Chase,  Ebenezer  Buckingham,  John 
DeKoyen,  John  J.  Johnson,  and  S.  S.  Merrill, 
to  dismiss,  as  to  each  of  them,  the  appeal  from 
the  decree  of  July  14,  1887,  on  the  following 
grounds:  (1)  that  the  decree  of  June  8, 1885, 
was  a  final  decree  as  to  them;  and  (2;  that  the 
bond  filed  on  the  appeal  from  the  decree  of 
July  14,  1887,  does  not  show  that  it  was  filed 
In  pursuance  of  the  decree  of  June  8, 1885,  but 
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recites  only  an  appeal  from  the  decree  of  July 
14,  1887. 

It  is  not  proper,  on  a  motion  to  dismiss  the 
appeal  from  the  decree  of  July  14,  1887,  to  de- 
ciae  whether  the  decree  of  June  8,  1885,  was 
a  final  decree,  or  what  orders  and  decrees  made 
by  the  circuit  court  prior  to  the  making  of  the 
decree  of  July  14,  1887,  can  be  reyiewed  here 
on  the  Appem  from  the  latter  decree.  Those 
questions  can  only  be  considered  when  thai 
appeal  shall  come  up  for  hearing  on  its  merits. 

The  fourth  motion  is  by  the  Chicago  and 
Eyanston  Railroad  Company,  T.  W.  Wads- 
worth, Edwin  Walker,  Elijah  E.  Hubbard, 
and  J.  C.  Easton,  to  dismiss  the  appeal  as  to 
tbe  decree  of  July  14,  1887,  on  the  ground  that 
the  Chicago  and  iByanston  Railroad  Conipany, 
being  tbe  sole  party  against  whom  the  decree 
of  July  14, 1887,  was  rendered,  ought  to  be  the 
sole  obligeie  in  the  appeal  bond,  tbe  other  per- 
sons named  in  the  bond  as  obligees  not  beine 
parties  to  tbe  appeal;  that  the  only  matter  which 
can  be  brought  before  this  court  for  reyiew  is  as 
to  the  amount  fixed  by  the  decree  of  July  14, 
1887,  and  which  the  Chicago  and  Eyanston 
Railroad  Company  was  adjudged  to  pay;  that 
the  decree  of  June  8, 1885,  was  final  as  to  the 
other  questions;  and  that  the  appeal  from  the 
decree  of  July  14, 1887,  should  be  limited  to 
that  decree,  and  proper  orders,  as  to  bond  and 
otherwise,  to  that  end,  should  be  made. 

We  see  no  objection  to  tbe  terms  of  the  ap- 
peal bond,  in  respect  of  the  parties  named  in 
it  as  obligees.  It  may  yery  well  be  that  the 
appellant  will  seek,  on  the  bearing  of  the  ap- 
peal from  the  decree  of  July  14, 1887,  to  obtain 
a  decree  against  the  persons  makine  this  motion; 
and  it  cannot  affect  the  yalidity  of  the  bond  or 
the  integrity  of  the  appeal,  either  as  respects 
the  Chicago  and  Eyanston  Railroad  Company 
or  the  other  parties  making  the  motion,  that 
the  bond  runs  to  the  obligees  named  in  it. 

The  motion  must,  ther^ore,  be  denied  in  that 
respect,  as  it  must,  also,  %n  regard  to  the  other 
grounds  aUeged  for  the  motion,  for  the  reason 
btfore  stated,  that  it  is  not  proper,  on  a  motion 
to  dismiss  the  appeal  from  the  decree  of  July  14, 
1887,  to  decide  what  questions  may  properly  be  in- 
wived  on  the  hearing  of  that  aj^feal. 

Ordered  accordingly. 


THE  HANOVER  FIRE  INSURANCE 
COMPANY  OP  NEW  YORK  bt  al, 
Plffs,  in  Err,, 

«. 

JOHN  KINNEARD  et  al. 
(See  S.  0.  Reportcr*8  ed.  ITS,  177.) 

Btfusal  of  separate  triaU^urisdiction  to  review, 

1.  The  aotlon  of  the  oirouit  court,  in  rofuslutf 
plaintiffs  in  error  a  separate  trial,  is  not  open  to  re- 
view, upon  a  writ  of  error,  where  it  appears  that 
the  value  of  the  matter  in  dispute  is  not  sufficient 
to  give  this  court  jurisdiction. 

2.  A  writ  of  error  cannot  be  maintained,  under 
subdivision  4  of  section  600  of  tbe  Revised  Statutes, 
where  the  jud£rment  was  not  rendered  in  a** case 
brouffht  on  account  of  the  deprivation  of  any  riffht, 
privileire  or  immunity  secured  by  the  Goostituuon 
of  the  united  States,  or  of  any  right  or  privilege  of 
a  citizen  of  the  United  States. 

[No.  1162.] 
Submitted  Jan,  7, 1889.    Decided  Jan.  if,  1889. 
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SCFBUIX  CocsT  or 


IN  ERROR  to  tbfl  Circuit  Court  of  the  United 
SUtes  for  the  District  of  KanBaa.  U>  review 
jud^ents,  ■eTeratlj'  rendered  against  plslnt- 
IfTs  in  error,  upon  pollde*  of  insursDiM. 

On  moUon  la  dismiss.     Orantai. 

The  facts  hie  slated  in  tbe  oplniou. 

Mturi.  A,  J,  Bentlay,  Joftn  W.  Dtford 
mnd  W.  LiUkfiM  for  denodanla  In  «m>r.  In 
•uppoTt  of  motloD. 

Mettrt.  Q.  W.  Ootterm.  Bmml  ShvlUbar- 

ff<x,  aod  4.  BL  WUmmi  for  pUlntifb  in  error, 
opposition. 

Mr.  mia  Jiutite  FnUar  dellrei^  tbe 
opinion  of  ine  court: 

John  Einneard,  Luda  U.  Laird,  W.  H. 
'Willianu,  O.  H.  Eml)i7,  and  Sosan  M.  Phil- 
lips biought  suit  In  Lbe  District  Court  of  Frank- 
lu  Coun^,  Kansas,  acainst  the  Phfenix  Idsut- 
anoeCompAny  of  Brooklyn,  N.  Y,;  against  the 
Weslero  Inaorance  CompoDr  of  Toronto, 
Canada;  and  against  the  Hanover  Fire  Insur- 
ance CorapaDjand  tlie  Citizens'  Fire  Insurance 
Compaoj  of  New  York;  upon  three  several 
polidca  of  Insurance,  for  |2,000  each,  wbicb 
three  cases  were  transferred.  In  October,  1886; 
on  the  ground  of  diverse  dllzensbip,  to  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Eansas,  where  thev  were  discontinued  as  to 
Lucia  M.  Laird  and  O.  H.  Embry,  leaviuK  OS 
plaintiHs  the  defendants  in  error  here.  Upon 
the  12ih  of  December  1687,  tbe  court  ordered. 
I  ITT]  tbe  defendants  sevetallr  objeciinE  and  except- 
ing, tbat  tbe  cases  be consolidatedfor  trial; and 
they  were  accordiDgly  tried  together,  separale 
Tenlicts  being  returned  in  favor  of  the  PhtEnix 
Insurance  Compao;;  against  the  Western  In- 
furacce  Compuif  for  |1, 847.88;  and  against 
the   Hud  over   and   Citizens'    Companies   for 

53,067.82;  and  judgments  were  severally  len- 
eiedtbereon.  To reveraethejudgmenl against 
the  latter  this  writ  of  error  was  prosecuted, 
which  defendants  In  error  now  move  to  dis- 
miss. 

It  Is  contended  on  behalf  of  plalotlffs  In  er 
lor  that  the  three  cases  were  Independent  and 
diflerent  from  each  other,  botbasto  the  grounds 
of  action  and  as  to  the  defenses,  the  plaiQlifFs 
only  being  the  same  and  the  losses  occasioned 
by  the  same  Are;  that  the  circuit  court,  in  coo- 
•olidating  them,  abused  tbe  discretion  reposed 
In  it  under  section  921  of  tbe  Revised  Statutes, 
which  provides  tbat  "when  causes  of  a  like 
nature  or  relative  to  the  same  queMion  are 
pending  before  a  Court  of  the  United  Stales  or 
of  any  Territory,  tbe  court  may  make  eucb 
orderi  and  rules  concerning  proceedings  there- 
in as  may  be  conformable  to  tbe  usagea  of 
CQurta  tor  avoiding  unnecessary  costs  or  delay 
in  the  administrallon  of  Justice,  and  may  con- 
solidate said  causes  when  It  appears  reasonable 
to  do  so,"  and  that  thereby  the  plaintiffs  in 
error  were  deprived  of  due  process  of  law,  tbat 
Is,  of  a  trial  by  Jury  according  to  lbe  settled 
course  of  Judicial  proceedings  fo  like  casea. 

But  the  action  of  tbe  court  in  refusing  plalnl- 
Uts  in  error  a  separate  trial  la  not  open  to  re- 
▼lew  upon  this  writ  of  error,  since  It  appears 
that  the  value  of  the  matter  In  dispute  Is  insuf- 
fldent  to  give  this  court  Jurisdiction;  nor  can 
tbe  writ  be  maintained,  as  argued,  under  sub- 
division i  of  section  e»9,  of  the  Revised  Stat- 
utes, because  this  Judgment  waa  not  rendered 


THl  DxiTSD  Statbo.  Oct.  Tkkm, 

"cose  tartnuhton  aceonnt  of  (be  depriva- 
«»..  of  any  rigbt,  privilege  or  Immunity  se- 
cured I7  the  ConstituKon  of  the  United  Sutea. 
or  of  any  right  or  privUege  of  a  dtizcn  of  tbe 
United  States."  Oogtualfv.  Fordme.  1S8  tj.  8, 
88yan<«,  484]. 

7n«  mcXion  miut  A«  ^nttd  and  U«  wril  tf 
Tor  ditmimed,  and  itum  onlend. 


WILUAU  P.  HARROW  n  iX.,  Pif*.  in     [ITSJ 
Brr., 

JOSEPH  B,    BRINKLEY  et  il. 

<See  8.  C.  Reporter's  ed.  17S-I61J 

Bettne  of  itale  judemenU-^uritdiction 


IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review  a 
decree  of  that  Court  affirming  a  decree  of  the 
State  Circuit  Court,  diamisaing  an  action  to  set 
aside  decrees  for  the  sale  of  lands  and  tbe 
deeds  to  the  purchasers. 

On  motion  to  dismiss,  for  want  of  Jurisdio- 
tioo.     Ditmitted. 

Tbe  fads  are  stated  In  the  ophiloo. 

Htsrrt.  Alfred  P.  Thorn,  Thoma*  Tabb 
and  Richard  Walko  f<w  defendants  In  er- 

r,  in  support  of  motion. 

Mr.  W.  H.  Bnrrotiglw  fer  plaintiffs  In 
error,  in  oppodtloo. 


Circuit  Court  of  the  County  of  Eliiabeth  City, 
Virginia,  brougblby  Judgment  creditors  of  on* 
Parker  West  to  subject  Ills  lands  In  the  satis- 
faction of  their  Judgments,  under  the  provis- 
iona  of  chapter  183  of  the  Code  of  1813,  au- 
thorizing sale  of  the  Judgment  debtor's  land* 
when  it  appeared  tbat  lbe  rents  and  profile  tor 
five  years  would  t>e  Insufficient  to  discbarge 
the  liens  against  them.  Tbese  causes  were  con- 
solidated, and  proceeded  to  decree  In  Septem- 
ber, 1870,  for  an  account  of  all  tbe  real  estate 
of  said  West,  Its  annual  value,  and  the  Uena 
thereon,  under  which  a  report  was  mode  by  a 
commlwloner  ebowlng  the  Judgments  uaJnst 
West  and  the  lands  belonging  to  him  ana  their  ..-^i 
annual  and  fee-simple  value,  and  that  the  lenta  [**'l 
and  profits  would  not  satisfy  the  liens  In  five 
years;  which  report  was  confirmed  by  decree 
entered  May  4,  1871,  which  also  appointed 
special  commlMloneii  to  sell  said  lands,  in- 
129  U.S. 
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eluding  "  all  the  Interett  of  Parker  West  in 
that  certain  tract  of  land  known  as  '  Newport 
News/  c<intoining  800  acres/'  eta  This  land 
bad  been  sold  June  80, 1864,  upon  proceedings 
against  West  under  the  Connscatlon  Act  of 
July  17, 1862,  and  a  deed  had  been  executed 
and  delivered  to  the  purchasers  Pebruary  15, 
1865.  No  such  proceedings  had  taken  place  in 
reference  to  other  lands  of  West  involved  in 
the  litigation,  and  one  of  the  judgments  couDted 
on  had  been  recovered  as  early  as  1861.  West 
died  in  December,  1871,  ana  on  the  4th  of 
May,  1872,  Uie  following  decree  was  entered 
in  said  consolidated  cause: 

"The  death  of  Parker  West  being  suggested, 
on  the  motion  of  William  P.  Marrow  ana  Mary 
E.  his  wife,  Elizabeth  R  West,  George  B. 
West,  and  M.  Smith  and  Missouri,  his  wife, 
the  said  Mary  E.  Marrow,  Elizabeth  R.  West, 
G.  B.  West,  and  Missouri  Smith  being  the 
heirs  at  law  of  the  said  Parker  West,  to  be 
made  parties  defendant  to  these  causes,  the  said 
William  P.  Marrow  and  M.  £.  his  wife.  E.  R. 
West,  G.  B.  West,  and  M.  Smith  and  Missouri, 
his  wife,  are  hereby  made  parties  defendant  to 
these  causes,  with  leave  to  file  their  answers. 
This  cause,  then,  this  day,  again  came  on  to  be 
heard  on  the  papers  formerly  read  and  on  the 
report  of  Special  Commissioners  0.  E.  Mallory , 
Thomas  Tabb,  and  G.  M.  Peek  of  the  sales 
made  by  them  imder  a  former  decree  in  these 
causes,  to  which  report  no  exceptions  have 
been  filed,  and  was  argued  by  counsel.  On 
consideration  whereof  the  court  doth  adjudge, 
order,  and  decree  that  the  said  report  and  the 
sales  reported  therein  be,  and  the  same  are 
hereby,  confirmed." 

The  sale  of  a  portion  of  the  Newport  News 
land  in  controversy  here  wasconflm^  by  that 
decree;  and  the  sale  of  the  remainder  was  made 
thereafter,  and  reported  to  the  court,  and  the 
sale  confirmed  in  October,  1872. 

In  January,  1886,  W.  P.  Marrow  and  Mary 
E.  his  wife,  Georse  B.  West,  and  Missouri 
Smith  filed  their  bul  of  complaint  in  the  state 
[180]  circuit  court,  seeking  to  set  aside  the  decrees  of 
May  4,  1871,  and  May  4,  1872,  and  the  deeds 
which  had  been  made  to  purchasers  of  lands 
thereunder;  insisting  that  West's  title  had  been 
devested  by  the  confiscation  proceedings,  and 
allesing  that  they  never  appeared  in  said  con- 
solidated causes  in  person,  or  employed  any 
attorney  at  law  to  represent  them,  and  that  no 

grocess  was  ever  served  upon  them,  and  charg- 
ig  fraud  in  the  entry  of  their  appearance. 
Upon  the  final  hearing  their  bill  was  dis- 
missed, and  they  prosecuted  an  appeal  to  the 
Supreme  Court  of  Appeals  of  Virginia,  which 
court  affirmed  the  decree  of  the  court  below, 
holding  that,  as  between  the  heirs  and  the  pur- 
chasers the  former  were  bound  by  the  recitals 
of  the  decree  of  May  4,  1872;  and  that,  upon 
the  evidence  aliunde  the  record,  the  heirs  were 
estopped  by  laehtB  and  l^  conduct,  to  claim 
title  as  against  the  purchasers  who  were  such 
in  good  faith  for  value  and  without  notice. 
The  complainants  filed  a  petition  for  rehearing 
in  the  court  of  appeals,  in  which  they  stated 
'*  that  on  the  17th  day  of  May,  1888,  in  the 
above  entitled   cause   a  decree  was  entered] 


simply  affirming  the  decree  of  the  lower  court 
entered  on  the  26th  day  of  October,  1886,  dis- 
missing the  bill  of  the  plaintiffs  below  for  rea- 
sons stated  in  the  opinion  of  the  court.  The 
reasons  stated  are  based  upon  the  equitable 
doctrine  of  estoppel  in  pais  and  innocent  pur- 
chaser for  value,  without  notice,  the  language 
of  the  opinion  upon  these  points  being  as  fol- 
lows: (a)  '  Having  kept  a  dnlster  silence  when 
they  should  have  spoken  with  candor  and  cour- 
age, equity  now  closes  her  door  and  leaves  them 
to  obtain  from  a  court  of  law  what  they  can.' 
(b)  *  That  as  against  an  innocent  purchaser  for 
value,  without  notice,  a  court  of  equity  is 
without  jurisdiction,  and  will  refuse  to  give 
any  assistance  whatever,  leaving  the  party  to 
enforce  his  technical  rights  at  law.' "  The  re- 
hearing was  denied,  and  the  writ  of' error  sued 
out  of  this  court,  a  motion  to  dismiss  which  is 
now  before  us.  In  the  petition  for  the  allow- 
ance of  this  writ  it  is  said  that  the  final  judg- 
ment of  the  court  of  appeals  against  plaintiffs 
in  error  was  rendered  in  a  suit  "wherein  was 
drawn  in  question  a  right,  title,  privilege,  and 
immimity  to  real  estate  arising  upon  the  con- 
struction of  the  Act  of  Congress  of  the  United 
States  approved  July  17,  1862,  entitled  'An 
Act  to  Suppress  Insurrection,  to  Punish  Trea- 
son and  Rebellion,  to  Seize  and  Confiscate  the 
Property  of  Rebels,  and  for  Other  Purposes,* 
and  the  joint  resolution  passed  concurrently 
therewith;  and  the  decision  is  against  the  right, 
title,  privilege,  and  immunity  claimed  under 
the  said  statute." 

We  do  not  so  understand  this  record.  Con- 
ceding that  West* s  title  to  the  particular  lands 
had  been  devested  by  the  sale  under  the  con- 
fiscation proceedings,  and  that  the  interest  of 
the  heirs  remainea  unaffected  thereby,  yet,  if 
they  were  concluded,  under  the  circumstances, 
b^  the  decree  of  May,  1872,  or  upon  the  prin- 
ciples of  estoppel  and  laches,  that  disposed  of 
their  case  adversely  to  them;  and  it  was  upon 
these  grounds  that  the  Virginia  Courts  pro- 
ceeded, and  not  upon  any  decision  against  a 
right,  title,  privilege,  ana  immunity  claimed 
tmder  the  Constitution  or  any  statute  of,  or 
authority  exercised  under,  the  United  States. 
It  was  only  if  the  decision  had  been  otherwise 
upon  these  points  that  any  question  couM  have 
arisen  as  to  the  validity  of  the  Confiscation 
Act  and  Resolution  and  the  proceedings  there- 
under. 

Unless  it  appears  affirmatively  that  the  de- 
cision of  a  federal  question  was  necessary  to 
the  determination  of  the  cause,  and  that  it  was 
actually  decided,  or  that  the  judgment  as  ren- 
dered could  not  have  been  given  without  de- 
ciding it,  this  court  has  no  jurisdiction  of  a 
writ  of  error  to  a  state  court.  In  this  case  the 
judgment  as  rendered  involved  the  decision  of 
no  such  question,  and  none  such  was  actually 
decided. 

Nor  can  jurisdiction  be  retained  upon  the 
suggestion,  made  for  the  first  time  in  this 
court,  that  if  the  court  of  appeals,  proceeding 
upon  the  principles  of  general  law  only,  were 
foimd  to  have  erred  in  the  rendition  of  its  de- 
cree, the  State  of  Virginia  had  thereby  deprived 
the  plaintiffs  in  error  of  their  property  without 
due  process. 

The  writ  of  error  is  dimnisaecL 
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[2061 -£Sr  parte: 

^     In  the  Matter  of  THB  FARMERS'  LOAN 
AND  TRUST  COMPANY,  PclUioner. 

(See  8. 0.  Reporter^  e<L  SOS-flie.) 

Appealable  order — reeeiter'e  eertifeate — f»htn 
Jlrst  lienr-^iidtcial  dieeretion — ngJU  of  appeal 
— ma7^amu%, 

1.  An  order  or  decree  made  after  a  decree  which 
dlspoees  of  the  principal  subject  of  lltisration.  which 
passee  upon  the  material  rights  of  the  partiee  and 
partakes  of  the  nature  of  a  tlnal  decision  of  those 
riffhts,  may  be  appealed  from. 

2.  An  order  authorizing  a  reoelTer  of  a  railwaj 
company  to  borrow  a  sum  of  money  on  his  certln- 
oates  and  directing  that  the  same  shall  be  a 
first  lien  on  the  property,  made  after  a  decree  of 
foreclosure  and  sale  of  the  property,  is  of  such  final 
nature  that  an  appeal  can  oe  taken  from  it  to  this 
court. 

8.  Such  certificates,  issued  under  such  order  and 
containing  on  their  face  the  provision  authorized 
by  it,  constitute  a  first  lien  upon  the  property  of 
the  railway  company  to  be  sold  under  the  final  de- 
cree. 

4.  Authority  rested  in  the  judges  of  the  circuit 
court,  to  be  exercised  according  to  their  discretion^ 
must  be  exercised  and  goremed  by  the  principles 
of  a  judicial  discretion. 

6.  The  necessity  of  the  order  to  issue  receiyer*s 
certificates  for  the  preservation  of  the  railway  from 
destruction  during  the  pendency  of  the  appeal  on 
the  main  case,  does  not  prevent  the  right  oxappeal 
from  the  order. 

6.  Writ  of  mandamus  granted  directing  the  judges 
of  the  circuit  court  to  allow  the  appeaL 

[No.  4.    Oiigioai.  J 
Argued  Dec,  17, 18, 1888.  Decided  Jan.  tl,  1889. 

BETURN  to  rule  to  show  caose  why  a  writ 
of  mandamue  should  not  issue,  mrecting 
the  Judges  of  the  Circuit  Court  to  allow  an 
appeal.    Mandamue  granted. 

The  facte  are  stated  in  the  opinion. 

Mr,  Herbert  B.  Turner,  for  petitioner: 

The  trustee  has  an  absolute  right  to  appeal 
from  the  order  in  question,  and  the  action  of 
the  Judge  in  allowing  the  appeal  is  merely  per- 
functory. 

U.  S.  R.  8.  §  692;  U,  8.  v.  Adams,  78  U.  S. 
6  Wall  101  (18: 792);  Burlington  etc,  E.  Co,  v. 
Simmons,  123  U.  8. 52  (31 :78);  Hudgins  v.  Kemp, 
69  U.S.  18  How.  530,537-8  (15:511.  514);  CW- 
lan  V.  May,  67  U.  8.  2  Black,  541  (17: 281);  Bost- 
wiek  V.  Brinkerhoff,  106  U.  8.  3  (27:78);  WOUams 
V.  Morgan,  111  U .  a  684  (28:  559);  Blossom  v. 
Milwaukee  A  C.  R,  Go,  68  U.  8.  1  Wall.  655 
(17: 673);  Fosdick  v.  SehaU,  99  U.  8. 235 (25:889); 
Trustees  of  Internal  Improvement  Fund  v. 
Oreenough,  105  U.  8.  527  (26: 1157);  Bumham 
V.  Bowen,  111  U.  8.  776  (28:596);  Forgay  v. 
Conrad,  47  U.  8.  6  How.  201.  204  (12:  404); 
StovaU  V,  Banks,  77  U.  8.  10  WaU.  586  (19: 
1087);  Wabash  dt  E.  Canal  Co,  v.  Beers,  66  U. 
8.  1  Black,  64  (17: 41). 

A  writ  of  mandamus  is  the  appropriate 
remedy  when  the  circuit  court  refuses  to  allow 
ftn  aDDeal. 

U,  8.y'.  Gomez,  70 U.  8.  8  Wall.  752  (IS: 212); 
Bx  parU  South  d  N.  Ala,  R,  Co.  95  U.  8.  221 
(24:  855):  Ez  parte  Milwaukee  R,  Co.  72  U.  8. 
5  Wall.  826  (18:676);  Sage  v.  Iowa  Cent.  R,  Co. 
93  U.  8.  412  (23:938);  8.  C.  96  U.  8.  714  (24: 
648). 

The  bondholders  have  no  protection  whateTer 
except  by  appeal. 

Cleveland  v.  Chamberlain,  66  U.  8.  1  Black. 


419  (17:98);  Latham's  App.  76  U.  8.  9  Wall  145 
(19: 771). 

Mr.  J.  Hubley  Ashtom  for  respondentP: 

The  burden  is  upon  the  petitioner  to  show 
that  it  baa  a  clear  right  to  an  appeal  which  has 
been  refused. 

Mussina  y.  Oamnos,  61  U.  8.  20  How.  289 
(15: 879);  Ex  parte  BaU.  AO.B.O0. 106  U.  8. 5 
(27: 78);  Re  BwrdeU,  127  U.  8.  771  (anU,  821). 

The  petitioner  is  not  entitled  to  a  mandamus 
unless  the  order  of  May  26,  1888,  is  a  final  de- 
cree and  the  amount  in  dispute  exceeds  $5,000. 

The  Paknyra,  88  U.  8. 10  Wheat  602  (6: 875) 
Forgay  v.  Conrad,  47  U.  8.  6  How.  206  (12: 404) 
Beeibe  ▼.  RusseU,  60  U.  8. 19  How.  286  (15: 669) 
Humiston  y.  Stainthorp,  69  U.  8.  2  Wall  106 
(17:905);  Milwaukee  d  M.  R,  Co,  y,  Sautter,  60 
tJ.  8. 2  Wall.  521  (17: 908);  Blossom  y.  MUwau- 
kee  d  a  R.  Co,  68  U.  8.  1  Wall.  666  (17:678); 
ButtpfMY.  Usher,  91 U.  8.  248(28:819);  Trus- 
tees oflniemal  Improvement  Fund  y.  Oreenough, 

105  U.  8.  631  (26: 1159);  WiUiams  y.  Morgan, 
111  U.  8.  684  (28: 669);  Ex  parte  Jordan,  94  U. 
8.  251  (24:125);  WaUacer,  Loomis,  97  U.  8. 146 
(24:895);  MUtenherger  y.  Logansport  0.  d 8.W. 
R,  Co,  106  U.  8. 286(27:117):  Union  Trust  Co.  y. 
in.  Midland  R.  Co.  117  U.  8.  484  (29:968); 
Chicago,  D.  d  V.  R.  Co.  y.  Fosdiek,  106  U.  8. 84 
(27:65h  Elgin  v.  MarthaU,  106  tf.  8.  680  (27: 
249);  Farmers  Loan  d  Trust  Co.  y.  Watermaoi, 

106  U.  8.  270  (27: 117). 

It  does  not  appear  that  the  order  of  Kay  26. 
1888,  affecte  the  right  of  the  petitioner  to  an 
amount  sufficient  to  giye  this  court  jurisdiction, 
or  to  any  amount 

Wallaee  v.  LoomU,  97  U.  8.  146  (24: 895); 
Union  Trust  Co.  y.IU.  Midland  R.  Co.  117  IJ. 
8.456(29:970). 

Receivers'  certificates  are  not  negotiable  in- 
struments, and  purchasers  of  such  securities 
are  bound  to  take  notice  of  the  orders,  under 
which  they  were  issued,  and  the  records  of  the 
court  with  regard  to  them. 

Stanton  v.  Ala.  dC.M.R.Co,2  Woods, 606, 
512;  Union  Trust  Co,  y.  111.  Midland  R.  Co. 
117  U.  8.  466,  461  (29: 970.  972);  Bwann  y. 
WHght,  110 U.  8. 599  (28:265);  Turnery,  Peoria 
d  S.  R.  Co.  96  111.  184;  Beach.  Receivers. 
§896d^«^. 

Mr,  Justice  BUller  delivered  the  opinion  of 
the  court:  12071 

At  the  request  of  the  Farmers'  Loan  and  "^ 
Trust  Company,  a  rule  was  granted,  in  the 
early  part  of  the  present  term  of  this  court,  on 
the  Judges  of  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas,  to 
show  cause  why  a  mandamus  should  not  issue 
requiring  them  to  allow  an  appeal,  and  to  ap- 
prove a  bond  upon  such  appeal,  from  an  order 
of  that  court  made  in  the  case  of  that  company 
against  the  Texas  Central  Railway  Company. 

The  litigation  to  which  this  matter  relates 
was  commenced  in  that  court  by  a  bill  filed  by 
Morgan's  Louisiana  and  Texas  Railroad  and 
Steamship  Company  against  the  Texas  Central 
Railway  Company,  for  the  appointment  of  a 
receiver  and  for  the  sale  of  the  property  of  the 
railway  company  to  enforce  an  alleged  lien. 
The  Farmery  Loan  and  Trust  Company  after- 
wards became  a  party  also,  and  set  up,  by 
cross  bill  and  otherwise,  a  mortgage  against 
the  railway  company  prior  to  the  uen  of  the 
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Morgan  Company.  Receiven  were  appointed 
in  the  progress  of  that  suit,  and  a  final  decree 
rendered  by  the  court  in  1887,  ordering  a  sale 
of  the  property  and  recognizing  the  paramount 
lien  01  the  Trust  Company  to  the  extent  of 
$4,000,000  and  over,  and  holding  that  the 
claim  of  the  original  complainant  was  subordi- 
nate to  that.  Appeals  were  taken,  accompanied 
by  iupenedeas,  from  the  decree  of  foreclosure, 
both  by  the  original  complainant,  the  Morgan 
Company,  and  the  railway  company,  which 
appeals  are  now  pending  m  this  court  on  the 
dockH. 

A  motion  was  filed  here  at  the  last  term  to 
advance  the  cause,  but  it  was  denied.  On  Feb- 
ruary 15,  1888,  and  after  said  decree  of  fore- 
closure and  sale  was  made,  and  after  the  ap- 
peal in  the  case  from  that  decree  was  taken  to 
tills,  court,  and  a  supenedeaa  bond  filed,  the  re- 
cei'fers  of  the  railway  company  presented  their 
[COS]  petition  to  the  circuit  court  for  an  order  author- 
izing them  to  borrow  the  sum  of  $120,000  on 
certificates,  the  same  to  be  a  first  lien  on  the 
property.  The  making  of  this  order  was  op- 
posed by  the  Trust  Company.  The  matter  was 
referrea  to  a  master  to  report,  and  on  the  com- 
ing in  of  his  report,  wlUch  was  in  favor  of  the 
petition  of  the  receivers,  their  request  was 
granted,  and  an  order  was  made  auUiorizing 
Uiem  to  expend  that  sum  on  the  railway,  and 
to  borrow  money  for  this  purpose,  for  which 
they  were  to  issue  certificates  that  should  be  a 
first  lien  on  the  entire  pr(^)erty  of  the  railway 
company,  except  as  to  $20,000  of  certificates 
which  bad  alr^y  been  issued  under  another 
order. 

The  Trust  Company,  believing  that  this  or- 
der would  work  a  great  injustice  to  the  bond- 
holders whom  they  represented,  and  who  had 
the  first  lien  on  the  proi)erty  of  the  railway 
company,  applied  successively  to  the  Circuit 
Judge  and  Uie  Circuit  Justice  for  the  allowance 
of  an  appeal,  and  the  approval  of  a  bond  to 
operate  as  a  supenedeas  which  they  offered, 
and  the  sufldenc^  of  which  has  not  been  con- 
troverted. 

After  argument  on  the  subject  before  both  of 
these  judges,  th^  declined  to  either  allow  the 
appeal  or  approve  the  bond.  Application  was 
then  made  to  this  court  for  a  rule  upon  them  to 
show  cause  why  this  appeal  shoula  not  be  al- 
lowed and  the  bond  approved.  The  rule  was 
mnted,  and  the  return  thereto  made  by  the 
Circuit  Judge  is  now  before  us,  giving  the  rea- 
aops  why  he  does  not  think  the  appeal  should 
be  aUowed.  The  question  now  before  us  is  on 
the  sufficiency  of  this  return. 

The  reason  why  the  Judges  declined  to  allow 
this  appeal  may  be  substantially  divided  into 
two.  The  first  and  most  important  of  these  is 
that  the  order  from  which  the  appeal  is  asked 
is  not  a  final  decree  within  the  meaning  of  the 
Act  of  Congress  on  that  subject,  but  is  a  mere 
ancillary  proceeding  for  the  protection  of  the 
property  pending  an  appeal  from  the  principal 
decree  now  before  this  court  But  the  doctrine 
that,  after  a  decree  which  disposes  of  a  princi- 
pal subject  of  litigation  and  settles  the  rights 
of  the  parties  in  regard  to  that  matter,  there 
may  subsequently  mse  important  matters  re- 
qumng  the  Judicial  action  of  the  court  in  re- 
lation to  the  same  property  and  some  of  the 
same  rights  litigated  in  the  main  suit,  making 
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necessary  substantive  and  important  orders  and 
decrees  in  which  the  most  material  rights  of  the 
parties  may  be  passed  upon  by  the  court,  and 
which,  when  they  partake  of  the  nature  of  final 
decisions  of  those  rights,  may  be  appealed  from, 
is  well  established  by  the  decisions  of  this  court. 

Bhamm  y.  Milwaukee  d  C.  B.  Go.  68  U.  S. 
1  Wall  655  [17:678];  Finvay  y.  Omrad,  47  U. 
S.  6  How.  201  Jhl2:l04];  Ibediek  v.  Sehall,  99 
U.  &  285  [25:^];  WiUiame  y.  Morgan,  111 
U.  8.  684  [28:559];  Bumhamy.  Bavoen,  111  U. 
S.  776  [28:596]. 

The  question  in  such  cases  is  not  whether  the 
order  complained  of  is  of  a  character  decisiye 
of  questions  that  the  parties  are  entitled  to  have 
reviewed  in  the  appellate  court,  but  whether 
the  order  or  decree  is  of  that  final  nature  which 
alone  can  be  brought  to  this  court  on  appeal. 
It  is  upon  this  ground  mainly  that  the  right  of 
appeal  is  resisted  in  the  present  case;  but  we  [214] 
are  of  opinion  that,  within  the  true  principles 
which  establish  the  finality  of  a  decree  of  the 
circuit  court  in  reference  to  the  allowance  of  an 
appeal,  this  order  is  a  final  decree. 

If  the  order  is  executed,  the  first  thing  to  bo 
done  under  it  will  be  to  borrow  money  to  the  ex- 
tent authorized  therein,  and  then  the  receivers 
will  issue  the  certificates  contemplated  in  it  It 
is  not  necessary  to  hold  here  what  the  position  of 
the  holders  of  such  certificates  would  be,  if  the 
order  contained  no  provision  that  they  should  be 
the  first  lien  upon  the  property  of  the  company. 
It  might  be,  but  it  is  not  necessary  to  decide  that 
question  here,  that  such  an  order  would  not  be 
conclusive  of  the  right  of  the  holders  of.  such 
certificates  to  priority  of  payment  out  of  the 
proceeds  of  the  sale  of  the  railway.  It  is  one 
of  the  arguments  used  before  us,  that  upon  a 
final  sale,  and  an  order  by  the  court  for  the  dis- 
tribution of  its  proceeds,  such  certificates  would 
not  necessarily  be  held  to  haye  such  priority; 
but  that,  iEeued  under  this  order,  and  contain- 
ing on  their  face  the  provision  authorized  by  it, 
they  would  constitute  a  first  lien  upon  the  prop- 
erty of  the  railway  company  to  be  sold  under 
the  final  decree,  is,  we  think,  very  dear.  Such 
order  standine  unrepealed,  we  ao  not  think 
that  the  court  in  a  subsequent  stage  of  the  same 
litigation,  in  the  same  case  and  in  regard  to  the 
same  subject  matter,  could  be  permitted  to  say 
that  the  holders  of  these  certificates  must  es- 
tablish their  right  to  priority  of  payment;  but 
we  are  of  opinion  that  such  holders,  under  the 
decree  of  this  court  that  they  should  have 
priority  standing  unreversed,  would  be  entitled 
to  l^uch  first  lien. 

These  views  we  do  not  propose  to  elaborate, 
further  than  to  say  that  if  this  order  does  not 
give  the  lender  of  uie  money  such  prior  lien  upon 
the  proceeds  of  the  property  of  the  company  it 
is  because  the  court  haa  no  authority  to  make 
it,  and  as  it  would  be  a  fraud  upon  such  lender 
justice  could  only  be  done  by  enforcing  it. 

If  this  view  of  the  subject  be  correct,  of 
which  we  entertain  no  doubt,  the  order  is  a 
final  one.  It  is  a  decree  fixing  upon  the  prop- 
erty, on  which  the  trust  company  now  has  a 
first  lien,  another  lien  of  $120,000,  and  making 
it  paramount  to  that.  It  changes  the  relation  [215] 
of  that  company  to  this  property,  displaces  its 
rights  as  settlea  by  a  decree  now  pending  in 
this  court,  and  if  that  decree  is  affirmed  it  in 
effect  modifies  it,  although  this  court  may  say 
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tbat  it  should  stand  and  be  enforced.  This 
order  comes  wiUiin  all  the  elements  of  finality 
which  we  can  imagine  to  belong  to  a  decree  of 
the  circuit  court.  It  establishes  certain  rights 
of  the  parties,  to  the  injury,  as  petitioners  be- 
lieve, of  their  interests  in  the  property. 

We  need  not  refer  to  cases  on  the  subject  of 
flniUity,  for  thev  are  numerous,  and  the  princi- 
ples on  which  the^  have  been  decided  apply  to 
widely  varying  circumstances.  But  while  we 
are  not  aware  of  any  case  precisely  in  point  to 
the  one  before  us,  we  are  satisfied  that  it  is 
within  the  purpose  of  the  statute  and  the  prin- 
ciples by  which  it  is  to  be  construed. 

The  other  reason  given  why  the  appeal  should 
not  be  granted  is  thiat  the  action  of  the  circuit 
court  in  the  case  is  one  within  its  discretion. 
All  we  have  to  say  upon  this  subject  is,  that  if 
it  be  an  authority  vested  in  the  Judges  of  the 
drcuit  court,  it  must  be  exercised  and  s^ov- 
emed  by  tbe  principles  of  a  Judicial  discretion, 
and  the  very  point  to  be  decided  upon  an  ap- 
peal here  is  wnether  they  had  such  discretion, 
and  whether  they  exercised  it  in  a  manner  that 
cannot  be  reviewed  in  this  court. 

The  question  is  one  which  in  its  nature  must 
be  a  subject  of  appeid.  Whether  the  court  be- 
low can  exercise  any  such  power  at  all,  after 
the  case  has  been  removed  from  its  Jurisdic- 
tion into  this  court  by  an  appeal  accompanied 
by  a  supersedeas,  is  itself  a  proper  matter  of  re- 
view; and  still  more,  whether,  in  the  exercise 
of  what  the  court  asserts  to  be  its  discretionary 
power,  it  hss  invaded  established  rights  of  the 
petitioners  in  this  case,  contrary  to  law,  in  such 
a  manner  that  thev  can  have  no  relief  except 
by  an  appeal  to  this  court.  This  is  a  matter 
eminently  proper  to  be  inquired  into  upon  an 
appeal  from  such  an  order.  Upon  the  hearing 
of  that  appeal  this  court  may  be  of  opinion  that 
the  order  was  one  proper  to  be  made,  in  which 
case  it  will  be  afflrmea.  If,  however,  it  believes 
that  it  was  an  improper  one,  and  will  seriouslv 
prejudice  the  rights  of  the  petitioners,  it  will 
be  reversed  and  set  aside,  as  it  should  be.  In 
granting  the  appeal  this  court,  of  course,  does 
not  undertake  to  decide  whether  the  order  was 
rightfully  made,  if  the  court  had  the  requisite 
power,  but  can  only  do  that  upon  the  hearing 
of  the  appeal. 

For  the  same  reasons  this  court  cannot  con- 
sider, on  this  motion,  the  urgent  appeals  made 
to  it  in  regard  to  the  necessity  of  this  order  for 
the  preservation  of  the  railway  from  destruc- 
tion during  the  pendency  of  the  appeal  on  the 
main  case.  That  is  a  matter  only  fit  to  be  con- 
sidered on  the  hearing  of  the  appeal,  which  we 
think  should  be  granted. 

The  writ  of  mandamus,  directing  the  Judges 
of  the  Circuit  Court  to  allow  the  appeal  and  to 
approve  a  sufficient  bond,  is  granted, 

Mr,  Justice  Bradley  concurred  in  the  Judg- 
ment for  reasons  orally  stated  by  him« 
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Block  hroker-^uty  of-^-rrfusal  to  selU-noHee  of 
sal&^dama^es—sale  wthout  direction, 

1.  A  broker  is  but  an  agent,  and  Is  bound  to  toh 
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low  the  directions  of  his  principal,  or  give  notice 
tbat  he  declines  to  continue  the  affenoy. 

2.  In  the  absence  of  a  special  agreement  to  the 
contrary,  it  is  the  i>rinoipal*8  judgment,  and  not 
that  of  toe  broker,  that  is  to  control  in  the  purchase 
and  sale  of  stocks. 

a.  Where  the  principal  directs  his  broker,  by 
telegram,  to  change  one  stock  into  another,  the 
broKer  should  give  prompt  notice,  by  telegram,  if 
be  refuses  to  make  the  change;  and  a  delay  caused 
by  notifying  tlie  principal  by  mail  is  inexcusable, 
and  the  broker  Is  liable  to  his  principal  for  the 
damages  sustained  thereby. 

4.  where  the  broker  sola  stock  of  his  principaU 
of  his  own  motion,  and  without  notice  to  the  prin- 
cipal. Held,  that  he  was  only  liable  for  any  advance 
on  the  stock  that  took  place  up  to  the  time  when 
the  principal  received  notice  of  the  sale  and  had 
reasonable  time  to  replace  it  by  the  purchase  of 
new  stock. 

6.  Where  the  broker  sells  stock  of  his  prlndpai 
and  reports  the  sale  to  the  latter,  and  he  expresses 
no  dissatisfaction  with  the  sale  at  the  time,  he  ie 
not  entitled  to  damages  on  account  of  the  sale. 

a.  Where  the  broker  sells  stock  of  his  principal 
without  the  directions  of  the  latter,  and  is  thereby 
liable  for  conversion,  the  measure  of  damages  is  the 
highest  intermediate  value  of  the  stock  between 
the  time  of  its  conversion  and  a  reasonable  time, 
after  the  owner  has  received  notice  of  it,  to  enable 
him  to  replace  the  stock. 

[No.  75.] 
Submitted  Nov.  U,  1888,   Decided  Jan,  21,2889. 

APP£AL  from  a  Judgment  of  the  Supreme 
Court  of  the  Territory  of  Utah,  in  favor 
of  plaintiff,  in  an  action  by  a  stock  broker 
agamst  his  customer,  for  advances  and  com- 
missions.   Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Jno.  R.  McBride,  for  appellant: 

No  lien  is  implied  by  the  law. 

Danforth  v.  Pratt,  42  Maine,  50;  Lego  w. 
Willard,  17 Pick.  liO;Jarvis  Y.Rogers,  15  Jiasa. 
889;  Coven  v.  Loud,  185  Mass.  44;  Randel  v. 
Brown,  48  U.  8.  2  How.  406  (11:  318);  Chat^- 
dler  V.  Belden,  18  Johns.  157. 

Mr,  C.  W.  Bennett*  for  appellee: 

Appellee  was  practicall v  pledgee. 

MarkJiam  v.  Saudon,  41  N.  Y.  235. 

Appellee  was  a  banker  and  hence  would 
have  a  banker's  lien. 

Bank  of  the  Metropolis  v.  New  England  Bank^ 
42  U..8.  1  How.  235  (11:  115);  Morse,  Banks 
and  Banking,  42. 

As  a  banker  or  factor  he  ^ould  have  a  lien. 

Dunlap's  Paley,  Agency,  128,  129. 

ITr  Jt/«fu!0  Bradley  delivered  the  opinion        ^.^ 
of  the  court:  [1»*1 

This  is  a  suit  brought  bv  Jones,  a  stock 
broker,  against  his  customer  for  the  balance  of 
account  alleged  to  be  due  to  the  plaintiff  aris> 
ing  out  of  fiSvances  of  money  and  purch^es 
and  sales  made,  and  commissions.  The  com- 
plaint, or  declaration,  states  "that  between  the 
15th  day  of  January,  1877,  and  the  15th  of  Jan- 
uary, 1879,  the  plaintiff,  as  a  stock  broker,  at 
the  special  instance  and  request  of  the  defendant, 
paid  and  advanced  on  an  open  account  current, 
to  and  for  the  use  of  the  defendant,  divers  sums 
of  money,  and  also  earned  at  the  defendant's  [IvoJ 
request,  and  became  entitled  to,  divers  com- 
missions as  a  broker,  for  all  of  which  monthly 
accounts  were  rendered  and  balances  struck, 
and,  by  agreement,  interest  charged  monthly 
on  balances;  and  that  on  the  first  dSiy  of  March, 
1879,  there  was  due  and  unpaid  from  defend- 
ant to  plaintiff  the  sum  of  $6,282.80,  no  part  of 
which  nas  been  paid ."  Judgment  is  demanded 
for  this  sum,  with  interest  and  costs. 
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Galigher,  the  defendant  below,  in  his  an- 
swer, after  denying  any  indebtedness  to  the 
glaintiff,  states  that  the  plaintiff  is  a  banker  at 
alt  Lake  City,  and  that  the  defendant  has  had 
for  two  years  past  an  account  with  him  as  such, 
and  that  "the  plaintiff,  at  the  defendant's  re- 
quest, and  as  his  agent,  bought  or  caused  to  be 
bought  at  the  Alining  Stock  Exchange  Board, 
in  SanFrancisco,  Ualifomia,  certain  mining 
stocks,  for  and  on  account  of  this  defendant, 
and  at  various  times  thereafter  in  the  years  1877 
and  1878,  on  the  order  and  at  the  direction  of 
this  defcndant,and  as  his  agent  aforesaid,  bought 
and  sold  mining  and  other  stocks  up  to  about 
the  date  of  the  complaint;  that  at  divers  times 
during  and  between  the  dates  above  specified 
this  defendant  paid  into  said  plaintiff  s  bank 
sums  of  monev  on  account  of  said  purchases, 
and  to  the  credit  thereof,  and  which  was  so  ap- 
plied by  plaintiff  on  defendant's  order. 

**Ana  defendant  denies  that  at  the  date  of 
the  complaint  the  sum  of  $5,000,  or  any  sum 
was  due  the  plaintiff  on  said  account,  or  on 
any  account,  for  loans  or  advances  from  plaint- 
iff to  defendant.  Defendant  further  alleges 
that  it  was  distinctly  agreed  between  the  plaint- 
iff and  this  defendant  m  the  business  that  said 
purchases  of  stock  by  the  plaintiff  were  made 
on  defendant's  credit,  and  that  said  stocks  were 
bought  and  were  to  be  held  subject  to  defend- 
ant's order  at  all  times,  this  defendant  a^eeing 
to  pay  said  plaintiff  commissions  for  his  serv- 
ices as  agent  and  an  agreed  rate  of  interest  on 
any  advances  he  might  make,  and  at  no  time 
had  the  plaintiff  any  authority  to  either  buy 
or  sell  stocks  on  defendant's  account,  except 
by  his  order." 

The  defendant  then  set  up  the  following 
counterclaims,  to  wit: 

1.  That  on  the  Idth  day  of  November,  1878, 
being  at  Virginia  City,  he  ordered  the  plaintiff 
(at  Salt  Lake  City),  by  telegraphic  despatch, 
to  Sell  certain  minmg  stocks  then  in  his  hands 
as  defendant's  agent,  to  wit:  820  shares  of 
"Justice"  stock,  worth  $9  per  share;  50  shares 
of  "Alta"  stock,  worth  $B  per  share;  200  shares 
of  "Tip  Top"  stock,  worth  $1.60  per  share, 
and  to  invest  the  proceeds  in  "North  Bonanza" 
stock,  another  mining  stock  on  the  same  board, 
^bich  the  defendant  had  been  investigating; 
that  the  plaintiff  received  this  dispatch  m 
ample  time  to  make  the  transaction,  as  directed, 
on  that  day,  but  refused  and  neglected  to  do  so; 
and  that  the  defendant  relied  on  its  being  done, 
and  agreed  with  another  party  to  sell  the  stock 
he  had  ordered  purchased;  that  the  plaintiff 
did  not  give  notice  to  the  defendant  of 
his  refusal  to  comply  with  said  order,  until 
several  days  afterwards,  and  then  by  letter; 
that  afterwards,  and  without  any  orders  so  to 
do,  the  plaintiff  sold  the  "Alta"  stock  at  $7.75 
per  share;  the  "Justice"  at  $4.40  per  share;  and 
the  "Tip  Top"  at  $1.25  per  share,  making  a  net 
loss  to  defendant  of  $1,200;  and  that  the  "North 
Bonanza"  stock  was  not  worth  more  than  $2 
per  share  on  that  day,  and  within  five  days 
thereafter  it  advanced  to  $5.60  per  share, 
which  the  defendant  would  have  realized  if  the 
plaintiff  had  complied  with  his  order,— where- 
by the  defendant  lost  the  sum  of  $6,125. 

2.  The  defendant  further  alleged,  that  in  the 
tame  month  of  November,  1878,  the  plaintiff, 
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as  defendant's  agent,  held  for  him  600  shares 
of  mining  stock  known  as  "Challen^"  stock; 
and  without  his  consent,  on  the  27th  and  29th 
of  said  November,  sold  the  same  for  his,  the 
plaintiff's,  own  use,  to  the  damage  of  the  de- 
fendant of  $2,850. 

8.  That  on  the  22d  day  of  November,  1877, 
the  plaintiff  held  for  the  defendant,  as  his 
agent  as  aforesaid,  50  shares  of  mining  stock 
known  as  "Ophir"  stock,  worth  at  that  date 
$37.50  per  share,  and  on  that  day  pretended  to 
defendant  that  he  had  sold  said  stock  for  de- 
fendant, and  so  reported  to  him,  when  in  fact 
he  had  not  sold  said  stock,  but  continued  to 
hold  the  same,  and  afterwards  sold  it  for  $100 
per  share,  the  advance  amounting  to  $3,125, 
which  is  Justly  due  from  the  plaintiff  to  the  de- 
fendant. 

The  case  being  at  issue,  was  tried  by  a  Jury  [1971 
and  resulted  in  a  verdict  of  $5,412.50  for  the 
defendant.  This  verdict  was  set  aside,  and  a 
new  trial  awarded,  and  the  case  was  next  tried 
by  a  referee  appointed  bv  the  court.  He  duly 
reported  his  findings  of  fact  and  law,  upon 
which  the  court  gave  judgment  for  the  plaint- 
iff for  the  sum  of  $7,028.  The  substance  of 
Uie  finding  of  fact  was:  That  the  plaintiff  was 
a  banker  in  Salt  Lake  City;  that  during  the 
years  1878  and  1879  he  bought  and  sold  mining 
stocks  for  the  defendant  upon  defendant's  or- 
der and  request,  and  made  the  advances  neces- 
sary for  the  purchases,  and  was  to  receive  com- 
missions on  the  purchases  and  sales,  and  inter- 
est on  the  advances;  and  to  hold  the  stocks 
purchased  for  defendant  in  his  own  name  as 
collateral  security  for  any  balance  due  to  him. 
With  regard  to  the  first  defense  set  up  by  the 
defendant,  the  referee  found,  that  on  the  18th 
of  November,  1878,  the  plaintiff  held  of  stocks 
purchased  for  defendant,  amongst  others,  820 
shares  of  "Justice,"  then  worth  $9  per  share; 
50  of  "Alta,"  worth  $18  per  share;  and  200  of 
"Tip  Top,"  worth  $1.60  per  share;  and  that 
on  that  day  the  defendant,  being  at  Virginia 
City,  ordered  plaintiff  hjr  telegram  to  turn 
his  ^d  stocks  without  limit  into  "North  Bon- 
anza" at  limit  of  $2.75;  that  the  phiintiff  re- 
ceived said  telegram  at  Salt  Lake  City  on  the 
same  day  in  time  to  have  sold  the  stocks  or- 
dered sold,  and  to  have  purchased  the  North 
Bonanza,  which  was  then  sellinir  for  $2  and 
$2.50  per  share;  that  the  plaintiff  failed  and  re- 
fused to  obey  the  directions  given  in  the  tele- 
gram, and  failed  to  notify  the  defendant  of  his 
refusal  until  the  15th  of  November,  when  he  not- 
ified him  by  letter  written  on  the  18th  and  re- 
ceived by  defendant  on  the  15th;  that  within  a 
few  days  the  price  of  North  Bonanza  advanced 
to  $5  and  $5.50  per  share,  having  reached  $3.50 
on  the  16th  of  November,  and  before  the  23d  re- 
ceded to  a  point  below  what  it  was  on  the  18th. 
The  defendant  at  the  time  of  sending  his  tele- 
gram to  the  plaintiff  was  owing  him  more  than 
$4,000  for  advances,  commissions  and  interest, 
over  and  above  the  market  value  of  the  stocks 
then  held  by  him  for  the  defendant.  As  a  con- 
clusion of  law,  and  under  the  decision  of  the 
supreme  court  of  the  Territory,  given  upon  set- 
ting aside  the  verdict  rendered  on  the  first  trial,  [198] 
the  referee  disallowed  this  counterclaim,  hold-  ^ 
ing,  in  conformity  with  the  view  of  the  court, 
that  the  plaintiff  was  not  bound  to  comply  with 
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the  defendant's  directions  about  the  stock,  and 
not  bound  to  give  bim  any  promi)ter  notice  than 
be  did  giva  Tbe  court,  in  its  opinion,  as 
quoted  by  tbe  referee  in  bis  report,  bad  said: 
"Was  tbe  plainUff  under  obligation  to  sell  the 
stock  and  invest  the  proceeds  of  such  sale  as 
directed  by  the  defendant?  .  .  .  This  order  in 
effect  directed  the  plaintiff  to  dispose  of  certain 
securities  held  by  him  and  to  take  another  in 
place  of  them  ...  I  do  not,  in  tbe  examina- 
tion of  tbe  record  and  testimony,  find  an^  con- 
tract or  understanding  between  the  parties  re- 
quiriDg  tbe  plaintiff  to  do  it.  Tbe  order  to 
sell  and  reinvest  being  one,  the  plaintiff  was 
not  obliged  to  comply  with  it.  The  difference 
between  the  values  of  tbe  stocks  at  the  time  the 
order  was  made  and  at  the  time  they  were  aft- 
erwards sold  is  immaterial  in  this  action.  The 
right  of  the  plaintiff  to  sdl  at  the  time  of  sale 
and  the  good  faith  and  sound  discretion  fai 
which  it  was  made  are  not  in  issue.  I  am, 
therefore,  of  the  opinion  that  the  verdict  allow- 
ing damages  for  tne  failure  of  plaintiff  to  sell 
the  Justice,  Altaand  Tip  Top  mining  stocks,  as 
directed  by  the  defendant  on  November  18, 
1878,  is  not  supported  by  evidence  rightly  be- 
fore tbe  Jurv,  and  that  there  was  error  in  ad- 
mitting evidence  as  to  the  value  of  tbe  stock  of 
the  North  Bonanza  in  support  of  the  item  of 
counterclaim,  based  upon  the  failure  of  the 
plaintiff  to  comply  witn  the  order  to  pur- 
chase." 

In  this  we  think  the  court  was  in  error.  A 
broker  is  but  an  asent,  and  is  bound  to  follow 
the  directions  of  his  principal,  or  give  notice 
that  he  declines  to  continue  the  agency.  In 
the  absence  of  a  special  agreement  to  the  con- 
trary it  is  the  principal's  judgment,  and  not  his. 
that  is  to  control  in  the  purchase  and  sale  of 
stocks.  The  latter  did  not  ask  for  any  further 
advances  by  the  order  in  question;  he  only  di- 
rected a  conversion,  or  chanee  of  one  stock  in- 
to another.  The  plaintiff  should  have  given 
prompt  notice  that  he  objected  and  declined  to 
make  the  change.  Telegraphic  communication 
was  used  by  the  defendant,  and  no  reason  ap- 
pears whv  the  plaintiff  could  not  have  used  the 
same.  The  delay  caused  by  using  the  mail 
alone  was  inexcusable  under  the  circumstances. 
The  plaintiff  charged  ample  compensation  for 
his  services,  and  was  bound  to  act  faithfully, 
fairly  and  promptly.  We  think  that  he  was 
liable  for  all  the  damages  which  the  defendant 
sustained  by  his  refusal  to  change  the  stocks, 
both  for  the  loss  on  the  sales  of  Sie  "Justice," 
"Alta"  and  "Tip  Top"  and  the  loss  occasioned 
by  not  purchasing  the  "North  Bonanza."  The 
report  of  the  referee,  being  made  in  conformity 
with  the  decision  of  the  supreme  court,  does 
not  show  sufficient  facts  to  determine  tbe 
amount  of  loss  in  these  respects.  If  the  an- 
swer states  the  facts  truly,  the  loss  on  the  fail- 
ure to  sell  the  old  stocks  was  over  $3,000;  and 
it  appears  from  the  report  that  the  North  Bon- 
anza could  have  been  purchased  at  $2  to  $2.50 
per  share  on  the  18th  of  November,  and  sold 
for  $5  to  $5.50  within  a  few  days,— showing  a 
loss  of  $8  per  share;  and  as  the  proceeds  of  the 
other  stocks,  if  they  had  been  sold,  as  directed, 
would  have  been  sufficient  to  purchase  1,600 
to  2,000  shares  of  North  Bonanza,  the  loss  on 
this  account  must  have  been  more  than  $5,000. 
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But  tbe  want  of  a  sufficient  finding  of  factt 
necessitates  a  new  trial. 

As  to  the  second  item  of  counterclaim  set  up 
in  the  answer,  namely:  the  alleged  wrongfm 
sale  by  the  plaintiff  of  600  shares  of  "Chal- 
lenge" stock,  the  referee  found  that  the  plaint- 
iff held  such  stock  for  the  defendant,  and  on 
the  27th  and  29th  of  November,  1878.  of  bis 
own  motion,  and  without  notice  to  the  defend* 
ant,  sold  it  for  $1.25  per  share;  that  in  Decem- 
ber the  stock  sold  as  high  as  $2  per  share;  in 
January  the  highest  pnce  was  $8.10;  InFebru- 
axT  the  highest  price  was  $5.50.  The  refereo 
allowed  the  defendant  the  highest  price  in  Jan- 
uary, namelv,  $3.10  per  share,  Ix^ing  an  ad- 
vance of  $1.85  above  what  the  plaintiii  sold  the 
stock  for,  which,  for  the  wbole  600  shares 
amounted  to  $1,110.  The  reason  assi/nied  by 
the  referee  for  not  allowing  the  defendant  thie 
highest  price  in  February  (namelv,  $5.50  per 
share)  was  that  before  that  time  the  defendant 
had  reasonable  time,  after  receiving  notice  of 
the  sale  of  his  stock  by  tbe  plaintiff,  to  replace 
it  by  the  purchase  of  new  stock,  if  he  desired 
so  to  do;  and  he  allowed  bim  the  highest  price  [200] 
which  the  stock  reached  within  that  reasonable 
time.  In  this  conclusion  we  think  the  referee 
was  correct,  and  as  to  this  item  we  see  no  error 
in  the  result. 

With  respect  to  the  third  counterclaim  set  up 
in  the  answer,  the  referee  found  that  the  plaint- 
iff did  sell  the  fifty  shares  of  "Ophir'^ stock 
mentioned  therein,  on  the  22d  day  of  Novem- 
her,  1877,  as  reported  by  him  to  the  defendant 
Consequently,  the  referee  correctly  found  that 
the  defendant  was  not  entitled  to  any  damages 
on  that  account,  as  no  dissatisfaction  with  the 
sale  was  expressed  by  the  defendant  at  the 
time.    We  see  no  error  in  this  conclusion. 

It  has  been  assumed,  in  the  consideration  of 
the  case,  that  the  measure  of  damages  in  stock 
transactions  of  this  kind  is  the  highest  inter- 
mediate value  reached  by  the  stock  between  the 
time  of  the  wrongful  act  complained  of  and  a 
reasonable  time  thereafter,  to  be  allowed  to  the 
party  iniured  to  place  himself  in  the  position 
he  would  have  been  in  had  not  his  rights  been 
violated.  This  rule  is  most  frequently  exem- 
plified in  the  wrongful  conversion  by  one  per> 
son  of  stocks  beloi^ng  to  another.  To  allow 
merelv  their  value  at  the  time  of  conversion 
wouldf,  in  most  cases,  afford  a  verv  inadequate 
remedy;  and,  in  the  case  of  a  broker,  holding 
the  stocks  of  his  principal,  it  would  afford  no 
remedy  at  all.  The  effect  would  be  to  give  to 
the  broker  the  control  of  the  stock,  subject 
only  to  nominal  damages.  The  real  injury 
sustained  by  the  principal  consists  not  merely 
in  the  assumption  of  control  over  the  stock,  but 
in  the  sale  of  it  at  an  unfavorable  time,  and  for 
an  unfavorable  price.  Other  goods  wrongs 
fully  converted  are  generally  supposed  to  hav« 
a  fixed  market  value  at  which  they  can  be  re> 
placed  at  any  time;  and  hence,  with  regard  to 
them,  tbe  orainaiy  measure  of  dama^ Is  their 
value  at  the  time  of  conversion,  or,  m  case  of 
sale  and  purchase,  at  the  time  fixed  for  thidr 
delivery.  But  the  application  of  this  rule  to 
stocks  would,  as  before  said,  be  very  inade- 
quate and  unjust 

The  rule  of  highest  intermediate  value  as  ap- 
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plied  to  stock  tnnflactlons  has  been  adopted  in 
England  and  in  several  of  the  States  in  this 
country;  whilst  in  some  others-  it  has  not  ob- 

r9ni  1  ^^^*  '^^  ^^^^^  ^^^  extent  of  the  rule  have 
1^  ^  been  the  subject  of  much  discussion  and  conflict 
of  opinion.  The  cases  will  be  found  collected 
in  Sedgwick  on  the  Measure  of  Damages  (479], 
Vol.  2,  7th  ed.  p.  879,  note  (b);  Mavne,  Dam- 
ages, 88  (92  Law  Lib.);  1  Sm.  Lead.  Gas.  7th 
Am.  ed.  867.  The  English  cases  usually  re- 
ferred to  are  Oud  ▼.  Butter,  1  P.  Wms.  572, 
4th  ed.  note  (8);  Owen  v.  Bauth,  14  0.  B.  827; 
Loder  v.  J{ekiUe,  8  0.  B.  N.  8.  128;  France  v. 
Qaudct,  L.  R.  6  Q.  B.  199.  It  is  laid  down  in 
these  cases  that  where  there  has  been  a  loan  of 
stock  and  a  breach  of  the  agreement  to  replace 
it,  the  measure  of  damages  will  be  the  value  of 
the  stock  at  its  highest  price  on  or  before  the 
day  of  trial. 

The  same  rule  was  approved  by  the  Supreme 
Court  of  Pennsylvania  in  Bank  of  Montgomery 
V.  Reese,  2  Casey  ^Pa.)  148,  and  Muegrate  v. 
Beekendarff,  8  P.  F.  Smith  (58  Pa.)  810.  But 
it  has  been  restricted  in  that  State  to  cases  in 
which  a  trust  relation  exists  between  Uie  parties 
— a  relation  which  would  probably  be  deemed 
to  exist  between  a  stock  broker  and  his  client. 
See  WiUon  v.  WMtaker,  18  Wright  (49  Pa.) 
114;  Huntingdon  AB.T.KA  Coal  Oo.  v.  Eng- 
lish, 86  Pa.  iil. 

Perhaps  more  transactions  of  this  kind  arise 
in  the  State  of  New  York  than  in  all  other  parts 
of  the  country.  The  rule  of  highest  interme- 
diate value  up  to  the  time  of  trial  formerly  pre- 
vailed in  that  State,  and  may  be  found  laid  down 
in  Romainey.  VanAUm^^'i^JY.  809,  and  Mark- 
ham  V.  Jaudon,  41  N.  T.  285,  and  other  cases, 
— although  the  rigid  application  of  the  rule  was 
deprecated  l^  the  New  York  Superior  Court 
in  an  able  opinion  l^  Judge  l>Met,  in  Suydam 
V.  Jenkins,  8  Sandf.  Sl4.  The  hardship  which 
arose  from  estimating  the  damages  b^  the  high- 
est price  up  to  the  time  of  trisl,  wmch  might 
be  years  after  the  transaction  occurred,  was 
often  so  great  that  the  Court  of  Appeals  of 
New  York  was  constrained  to  introduce  a  ma- 
terial modification  in  the  form  of  the  rule,  and 
to  hold  the  true  and  Just  measure  of  damages 
in  these  cases  to  be  the  highest  intermedutte 
value  of  the  stock  between  the  time  of  its  con- 
version and  a  reasonable  time  after  the  owner 
has  received  notice  of  it  to  enable  him  to  re- 
fftAAi  P^^  ^®  stock.  This  modification  of  the  rule 
LSOIj  ^as  very  ably  enforced  in  an  opinion  of  the 
court  of  appc^  delivered  hv  Judge  Rapallo,  in 
the  case  of  Baker  v.  Brake,  58  N.  Y.  211, 
which  was  subsequently  followed  in  the  same 
case  in  66  N.  Y.  518,  and  in  Oruman  v.  Smith, 
81  N.  Y.  25;  CoU  v.  Owens,  90  N.  Y.  868,  and 
Wright  T.  Bank  ^Metropolis.  110  N.  Y.  287 
[18  Cent  Rep.  415]. 

It  would  be  a  herculean  task  to  review  all 
the  various  and  conflicting  opinions  that  have 
been  delivered  on  this  subject.  On  the  whole 
it  seems  to  us  that  the  New  York  rule,  as  fin- 
ally settled  by  the  court  of  appeaU,  has  the 
most  reasons  in  its  favor,  and  we  adopt  it  as  a 
correct  view  of  the  law. 

The  judgment  is  reversed,  and  the  cause  re- 
manded to  the  Supreme  Court  of  Utah,  with  in- 
struetions  to  enter  judgment  in  eof{formi(y  with 
this  opinion^ 
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WILLIAM   W.  WADE,  Appt., 

V. 

HENRY  R  METOALF  m  al. 

(Bee  8.  a  Beporter^  ed.  sa&-806w) 

Patent  law-bright  to  use  machine  constructed  h^-^ 
fore  patent  granted, 

1.  After  a  maobine  has  been  construoted  by  any 
persoo,  with  the  lnventor*8  knowledge  and  consent,, 
before  the  application  for  a  patent,  every  other 
person  who  either  seUs  or  uses  that  machine  is 
within  the  protection  of  section  4890  of  the  Revised 
Statutes,  and  needs  no  new  consent  or  permissiOD- 
of  the  inventor. 

S.  That  section  sets  the  specific  machine,  so  con*^ 
structed,  free  from  the  monopoly  of  the  patent  in 
the  hands  of  any  person  who  sells  or  uses  it  iust  as 
if  that  person  was  the  lawful  assignee  of  one  hold- 
ing the  machine  under  a  purchase  or  an  express 
and  unrestricted  license  from  the  inventor. 

FNo.  168.1 
Argued  Jan.  10, 1889.    Decided  Jan,  21, 1889. 

APPEAL  from  a  decree  of  the  Circuit  Ck)urt 
of  the  United  States  for  the  District  of 
Massachusetts,  dismissing  a  suit  in  equity  for 
infringement  of  letters  patent  No.  228,288» 
grantM  June  1, 1S80,  for  improvements  in  ma- 
chines for  making  buttons.  Affirmed, 
Reported  below,  16  Fed.  Rep.  130. 

Statement  bv  Mr,  Justice  Gray : 

This  was  a  bill  io' equity,  filed  December  4, 
1880,  by  William  W.  Wade,  a  citizen  of  Massa- 
chusetts, against  Heurv  B.  Metcalf,  a  citizen  of 
Rhode  Island,  and  William  McOleery,  a  citizen 
of  Massachusetts,  alleging  that  letters  patent, 
numbered  228,238,  cranted  to  the  plaintiff 
June  1, 1880,  upon  his  application  filed  Jidy 
26,  1879,  for  improvements  in  machines  for 
making  buttons^  had  been  infrinfl;ed  by  the  de- 
fendants' use  of  forty-eight  macnines  embody- 
ing such  improvements.  At  the  hearing  upon 
plesdines  and  proofs,  the  case,  so  far  as  it  is 
material  to  be  stated,  appeared  to  be  as  follows: 

The  parties  to  this  suit,  owning  earlier  pa- 
tents for  improvements  in  buttons,  were  in  part- 
nership in  the  business  of  maldog  and  selling 
buttons,  under  the  nsme  of  the  £K)ston  Button 
Ck>mpanv,  from  January,  1875,  until  the  disso- 
lution of  the  partnership  in  October,  1880.  By 
the  copartnership  agreement,  certain  salaries 
were  to  be  paid  to  the  plaintiff  for  improving 
and  developing  the  macbiuery,  to  the  defendant 
Metcalf  for  asustance  in  financial  matters,  and 
to  the  defendant  McOleery  for  general  superin* 
tendence;  and  the  profits  of  the  business  were  to 
belong  one  half  to  Metcalf  and  one  fourth  each 
to  the  plaintiff  and  McOleery.  The  forty -eight 
machines,  with  the  improvements  in  question^ 
were  constructed  by  the  partnership,  with  the 
knowledj^  and  consent  of  the  plaintiff,  before 
the  appbcation  for  the  patent  sued  on,  and 
were  used  bv  the  partnership  during  its  con- 
tinuance, and  by  the  defendants  after  its  disso- 
lution. The  partnership  was  dissolved  October 
80,  1880,  by  an  agreement  in  writing  executed 
by  the  three  partners, the  terms  of  which  were  as 
follows: 

**  First.  It  is  agreed  that  the  firm  composed 
of  said  Metcalf,  McOleery  and  Wade,  and  do- 
ing business  under  the  style  of  the  Boston 
A  Button  Oompany,  shall*  be  this  day  dissolved. 

661 


[202] 


[«W1 


202-206 


SUPRBMB  COUBT  OF  THB  UNITED  BTATBfl. 


Oct.  TKaM, 


** Second.  The  said  William  W.  Wade,  in  con- 
sideration of  the  payment  to  him  of  the  sum  of 
twelve  thousand  dollars  by  the  said  Metcalf 
and  McCleery,  receipt  of  which  is  hereby  ac- 
knowledged, herebv  sells  and  conveys  to  the 
said  3Ietca]f  and  iftcCleery  all  his  interest  in 
the  property  and  assets  of  every  name  and 
nature  of  said  firm  of  the  Boston  Button  Com- 
pany, together  with  the  good  wili  of  the  same, 
with  authority  to  use  his  name  if  necessary  in 
the  premises,  saving  him  hannless  from  all 
costs  in  the  same. 

"And  whereas,  certain  machines,  forty-eight 
in  number,  with  a  certain  improvement  there- 
on, manufactured  by  said  firm,  have  been  and 
are  now  in  use  by  said  firm,  and  the  same  Met- 
calf and  McCleery  claim  the  right  as  members 
r2041  ^^  '^^  txm,  by  vurtue  of  the  manufacture  and 
use  by  said  firm  of  said  machines  with  said  im- 
provements, to  continue  such  use,  and  the  said 
Wade  reserves  the  right  to  deny  such  claim: 

"Therefore,  nothing  in  this  aile  and  convey- 
ance shall  operate  as  an  assent  on  the  part  of 
said  Wade  to  the  right  to  use  said  improve- 
ments upon  said  machines,  or  as  granting  any 
rights  for  such  use,  other  than  saidMetcalf  and 
McCleery  now  have,  whatever  they  may  be;  and 
nothing  m  this  reservation  shall  be  construed 
to  lessen  or  impair  any  rights  which  the  said 
Metcalf  and  McCleery  may  have  to  such  use. 

''It  being  further  understood  that  each  party 
shall  have  the  right  to  manufacture  and  use 
machines  under  patents  for  improvements  in 
buttons,  one  dat^  March  23,  1809,  and  num- 
bered 88.099,  and  one  dated  April  27, 1869,  and 
numbered  89,450;  but  neither  party  shall  vend 
to  others  the  right  to  use  or  manufacture  under 
aaid  patents  without  mutn  il  consent,  except  as 
the  same  may  be  necessary  in  the  reorganiza- 
tion or  liquiaation  of  their  own  business. 

"The  said  Metcalf  and  McCleery  hereby  as- 
sume the  payment  of  the  debts  of  said  Boiston 
Button  Company,  and  jW'ee  to  indemnify  and 
save  harmless  the  said  Wade  therefrom.''^ 

the  circuit  court  dismissed  the  bill.  16  Fed. 
Rep.  180.    The  plaintiff  appealed  to  this  court. 

Mr.  Oeori^  F.  Beits*  for  appellant: 

Defendants  failed  to  establish  that  the  inven- 
tion had  been  \d  public  use  for  more  than  two 
years  before  apphcation  for  the  patent. 

The  burden  of  proof  is  on  the  defendants  to 
«stablish  this  defense. 

Washburn  db  if.  iffg.  Co,  v.  Hai9\  10  Biss. 
65;  AdamB  A  W.  Mfg.  Oo.  v.  Rathbonefi^  Fed. 
Rep.  262;  Birdmu  y,  McDonald,  1  Bann.  & 
Ard.  166;  MeCormick  v.  Sevmour,  2  Blatchf. 
1^;  ComHoek  v.  SandrUky  Seat  Co.  8  Bann.  & 
Ard.  188. 

These  facta  show  the  use  not  to  have  been 
public. 

Elizabeth  v.  NlehoUon  Patement  Co,  97  U.  S. 
184(24:1004);  Jennings  v.  Pierce,  15  Blatchf.  42; 
Sinclair  v.  Backus,  5  Bann.  &  Ard.  81;  Sprague 
V.  Smith  <ft  O,  Mfg.  Co,  12  Fed.  Rep.  721. 

The  defendants  must  show  that  the  use  was 
of  the  combined  improvements  as  patented. 

Draper  v.  Wattles,  8  Bann.  &  Ard.  621;  Qra- 
ham  V.  MeCormick,  10  Biss.  42. 

Any  claim  of  the  defendants  to  any  interest  in 
ihe  patent  would  be  untenable. 

Hapgood  v.  Hewitt,  119  U.  S.  227  (80:870); 
McWilliams  Mfg,  Co,  v.  BlundtU,  11  Fed.  Rep. 


419;  Burr  y.  De  la  Vsrgne,  102  N.  Y.  415,  8 
Cent  Rep.  428. 

Section  4899,  R  8.,  only  gives  protection  to 
the  person  who  purchases  the  machine  from 
the  inventor,  or  who  constructs  it  with  his 
knowledge  and  consent  prior  to  his  application 
for  a  patent. 

That  the  protection  given  to  the  person  under 
this  section  is  that  of  an  implied  license,  seems 
to  be  clearly  established. 

EendaU  v.  Windsor,  62  U.  S.  21  How.  822  (16: 
165);  Bloomer  v.  Millinger,  68U.  8. 1  WaU.  840 
(17: 581);  Black  v.  Hubbard,  8  Bann.  &  Ard.  89; 
Am,  lube  Works  v.  Bridgewater  Iron  Oo.  26 
Fed.  Rep.  884;  Chabot  v.  Am,  ButtonhoU  db  0, 
Co.  6  Fish.  Pat  Cas.  71;  Herman  v.  Herman^ 
29  Fed.  Rep.  92. 

Rights  to  use  and  to  vend  are  the  only  rights 
riven  by  the  statute,  or  that  can  be  properly 
inferrea  from  the  acts  of  the  parties. 

Curran  v.  Craig^  Fed.  Rep.  101;  Montross 
V.  Mabie,  80  Fed.  Rep.  287;  Brooks  v.  Byam,  2 
Story,  625;  Consolidated  Fruit  Jar  Co,  v.  Whit^ 
ney,  1  Bann.  <&  Ard.  856. 

When,  as  in  this  case,  the  patent  is  for  a 
machine  the  implied  license  is  only  to  use  and 
vend  the  specific  machines. 

Keller  v.  Stolzenbach,  20  Fed.  Rep.  49;  Brick- 
ill  V.  N,  r.  7  Fed.  Rep.  479;  Magoun  v.  N.  E. 
Glass  Co,  8  Bann.  <&  Ard.  114;  Wukens  v.  Spqf- 
ford,  Id.  274. 

The  defendants,  beinj^  only  two  out  of  three 
members  of  the  firm,  cannot  claim  the  right  to 
continue  to  use  this  partnership  property  as 
their  own,  after  the  dissolution  of  the  firm. 

Lindley,  Partn.  554,  587;  1  Schouler,  Pers. 
Prop.  §§  189, 198;  Bell  v.  Morrison,  26  U.  8.  1 
Pet  351  (7: 174);  Bogers  v.  Batchelor,  87  U.  8. 
12  Pet.  221  (9: 1068). 

The  mere  sale  of  an  article  by  the  patentee 
does  not  necessarily  carry  with  U  the  license  to 
use,  unless  such  sale  is  unqualified. 

Bn-ter  Needle  Co.  v.  Nat.  Needle  Oo,  17  Fed. 
Rep.  686. 

The  use  of  the  article  purchased  may  be  re- 
stricted or  withheld  to  any  extent  that  the 
parties  to  the  sale  may  agree,  and  the  only  ques- 
tion is;  What  is  the  contract? 

Providence  Rubber  Co,  v.  Ooodvear,  76  U.  8. 
9  Wall.  788(19: 566);  Mitchell  v.  Hdwlet/,  88  U. 
8. 16  Wall.  544  (21:  822);  Consolidated  Fruit 
Jar  Co.  V.  Wftitney,  1  Bann.  &  Ard.  856;  Wicke 
V.  Kleinknecht,  Id.  608;  Searls  T.  Bouton,  20 
Blatchf.  426.  429;  Oibbs  v.  Horfner,  22  Blatchf. 
86. 

Messrs,  Edward  W.  Hutehinffs*  and 
Henry  FA^efer,  for  appellees: 

The  defendants  have  the  right,  under  section 
4899  R  8.  to  use  the  forty-eight  machines  with 
the  improvements  thereon. 

Pennoek  v.  Dialogue,  27  U.  8. 2  Pet  1  (7:827); 
McClurg  ▼.  Kingsland,  42  U.  8. 1  How.  202(11: 
102);  Chabot  v.  Am,  Buttonhole  dtO.Oo.6  Fish. 
Pat  Cas.  71;  Bloomer  v.  McOuewxn,  55  U.  8. 
14  How.  639  (14: 582);  MitcheU  v.  Hau^ley,  88  U. 
8. 16  Wall  544  (21: 822);  Dt^ffg  v.  Reynolds,  24 
Fed.  Rep.  855;  Keller  v.  Stolzenbach,  20  Fed, 
Rep.  47;  Wade  v.  Metcalf,  16  Fed.  Rep.  131; 
Montross  v.  Mabie,  80  Fed.  Rep.  287;  Barry  v. 
Crane  Brothers  Mfg.  Co.  22  Fed.  Rep.  896; 
Wilkens  v.  Spafford,  8  Bann.  &  Ard.  274;  Am. 
Tube  Works  v.  Bridgewater  Iron  Co,  26  Fed. 
Rep  334. 
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Mr,  Juttie$  Ormj  delivered  the  opinion  of 
the  court: 

The  decision  of  this  case  turns  upon  section 
4999  of  the  Revised  SUtutes,  by  which  it  is 
enacted  that  ''Every  person  who  purchases  of 
the  inventor  or  discoverer,  or  with  his  knowl- 
edge and  consent  constructs  any  newly  invent- 
ed or  discovered  machine  or  other  patentable 
article,  i^or  to  the  application  by  the  inventor 
or  discoverer  for  a  patenL  or  who  sells  or  uses 
one  80  constructed,  shall  have  the  right  to  use 
[^M]  and  vend  to  others  to  be  used  the  specific  thing 
so  made  or  purchased,  without  liability  there- 
for." 

This  section  clearly  defines  four  classes  of 
persons  who  shall  have  the  right  to  use,  and  to 
vend  to  others  to  be  used,  a  specific  patentable 
machine: 

First,  Every  person  "who  purchases  of  the 
Inventor"  the  machine  before  his  application 
for  a  patent. 

Second.  Every  person  who  * '  with  his  knowl- 
edge and  consent  constructs"  the  machine  be- 
fore the  appliouion. 

I%ird,  Every  person  "who  sells"  a  machine 
"so  constructed,"  that  is  tosav,  which  basbeen 
constructed  with  the  knowledge  and  consent  of 
the  inventor  by  another  person. 

Fourth,  Every  person  who  "uses  one  so 
constructed,"  that  is  to  say,  constructed  with 
the  inventor's  knowledge  and  consent  by  an- 
other person. 

In  order  to  entitle  a  person  of  any  of  these 
four  classes  to  use  and  vend  the  machine,  under 
this  section,  the  machine  must  ori^ally  have 
been  dther  purchased  from  the  mventor,  or 
else  constructed  with  his  knowledge  and  con- 
sent, before  his  application  for  a  patent;  and  it 
may  well  be  that  a  fraudulent  or  surreptitious 
purchase  or  construction  is  insufllcient.  ken- 
daU  V.  Wineor,  63  U.  S.  21  How.  822  [16:165]; 
AndretM  v.  Hovey,  124  U.  S.  694,  708 181: 657, 
6601. 

But  after  a  machine  has  been  constructed  by 
any  person  with  the  inventor's  knowledge  and 
consent  before  the  application  for  a  patent, 
everv  other  person  who  either  sells  or  uses  that 
machine  is  within  the  the  protection  of  the 
flection,  and  needs  no  new  consent  or  permis- 
flion  of  the  inventor. 

If  the  first  two  clauses  of  the  section,  taken 
by  themselves,  leave  the  matter  in  any  doubt, 
the  succeeding  clause,  including  everv  person 
"who  sells  or  uses  one  so  constructed,"  makes 
it  perfectly  clear  that  the  implied  license  con- 
fened  by  the  section  sets  the  specific  machine 
free  from  the  monopoly  of  the  patent  in  the 
huids  of  any  person,  just  as  if  that  person  were 
the  lawful  assignee  of  one  holding  Uie  machine 
under  a  purchase  or  an  express  and  unrestrict- 
ed license  from  the  in ven  tor.  Mc  Clurg  v.  Kings- 
land,  42  U.  &  1  How.  202  [11: 1021;  Bloomer 
V.  MeChuwan,  65  0.  6.  14  How.  589,  549  [14: 
6831;  Bloom&r  y.Millinger,  68  U.  S.  1  WaU.  340 
[17:  6811;  Adams  v.  Burke,  84  U.  8.  17  Wall. 
468  [21:  7001:  BirdseU  v.  ShaUol,  112  U.  S.  485, 

r«yii    ^  t^-  '^^*  '^^^' 

t^'vj        jn  QiQ  case  at  bar,  the  machines  of  the  plaint- 

UTfl  invention  were  not  purchased  from  him 
by  the  defendants.  But  they  were  amstructed 
with  his  knowledge  and  consent  by  a  partner- 
ship, of  which  he  and  the  defendants  were 
the  members.    It  was  strongly  argued  for  the 

U9  U.  S.  U.  8.,  Book  82. 


defendants,  that  a  sale  or  a  license  from  the  in- 
ventor to  two  or  more  partners  or  tenants  in 
common  confers  upon  each  a  right  to  use  and 
to  sell  tbe  subject  of  the  sale  or  license,  and  that 
tbe  defendants,  therefore,  come  within  tbe  sec- 
ond class  of  persons  defined  in  tbe  statute.  But 
it  is  unnecessary  to  determine  whether  that  is  so 
or  not,  because  if  it  is  not,  the  defendants  clear- 
ly come  within  the  fourth  class,  being  persons 
who  use  machines  which  have  been  constructed 
with  the  knowled^  and  consent  of  the  invent- 
or before  his  apphcation  for  a  patent. 

The  peculiar  provisions  of  the  agreement  by 
which  the  partnership  between  the  plaintiff  and 
the  defendants  was  dissolved  did  not,  in 
terms  or  in  legal  effect,  enlaige  or  diminisb  the 
rights  of  either  party,  independently  of  that 
agreement,  in  the  machines  m  question. 

Decree  c^ffirrMd. 

JONATHAN  Q.  BARTON,  Appt.. 

UNITED  8TATE8. 

<8ee  8.  a  Beporter%  ed.  840-26flD 

Paymoiter  in   navy— additional  pay— Act  <ff 
1883, 

L  Under  tbe  Acts  of  August  5, 188S,  and  March  8, 
1881,  a  paymaster  In  the  navy  is  not  entitled  to  al- 
lowance for  the  sum  which  he  would  have  received 
had  he  entered  the  reirular  navy  when  he  eoiered 
the  volunteer  navy;  and  had  be  been  promoted 
from  time  to  time  under  the  rule  of  promotion 
provided  by  sections  1880, 1458  and  1496  of  the  Re- 
vised  Statutes  and  previous  statutes  embodied 
therein. 

2.  An  officer,  thus  situated,  while  denied  rank 
and  commSaeions  under  the  statuted,  has  not  the 
right  to  the  pay  of  the  several  grades  he  might 
have  reached  if  his  appointmenf  In  the  regular 
navy  is  treated  as  having  been  made  at  tbe  date  of 
his  entry  Into  the  volunteer  navy. 

a.  The  Act  of  1888  deals  with  credit  for  length  of 
service  and  the  additional  pay  which  arises  there- 
from, and  not  with  the  matter  of  regular  salary, 
and  has  no  reference  to  benefits  derived  from  pro- 
motion to  dUferent  grades,  but  Is  confined  to  tbe 
lowest  grade  havinggraduated  pay. 

INo.  1184.1 
Submitted  Jan,  t,  1389,    DeMed  Jan,  SI,  1889, 

APPEAL  from  a  ^dgment  of  the  Oourt  of 
Claims,  dismissing  a  petition  of  a  pay- 
master in  the  navy  for  additional  pay.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Geo.  8.  Boutwell  for  appellant. 

Messrs,  A.  H.  Garland*  Atty-Oeft,,  R.  A* 
Howard*  Assist,  Atty-Oen,,  and  F.  P. 
Dewees,  Assist,  Aity,,  for  the  United  States, 
appellee. 

Mr.  Chirf  Justice  Fuller  deliTered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  Judgment  of  the 
Court  of  Claims  finding  in  favor  of  the  United 
States,  and  dismissing  Uie  petition  of  the  claim- 
ant, Barton. 

The  findings  of  fact  and  conclusion  of  law 
were  as  follows: 

"  I.  The  claimant  was  appointed  acting  ns- 
sistsnt  paymaster  in  the  volunteer  navy  of  the 
United  States,  January  80,  1864;  assistant  pay- 
master, March  2,  1867;  passed  assistant  pav- 
master,  February  10, 1870;  and  [^muster  in 
the  regular  navy.  May  29, 1882.    He  has  been 
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coDtlnaonsly  in  the  nayy  from  his  first  appoint- 
ment to  the  present  time. 

"IL  He  has  received  the  salary  and  grad- 
uated or  longevity  pay  allowed  by  the  Act  of 
July  17, 1861  (12  Stat,  at  L.  258),  and  the  Act 
of  March  2,  1867,  chap.  197,  §  8  (14  Stat,  at 
L.  616,  now  R  S.  1412),  and  the  benefit  of  all 
laws  in  force  during  the  time  be  has  held  the 
oflQces  mentioned  in  the  preceding  finding,  ex- 
cept that  he  has  received  no  additional  benefits 
under  the  Acts  of  August  5,  1882,  chap.  891 
(22  Stat,  at  L.  287),  and  March  8, 1883,  chap. 
97  (22  Stat  at  L.  4^ 

'*  ni.  If  he  be  entitled  under  said  last  men- 
tioned Acts  of  1882  and  1888  to  allowance  for 
the  sums  which  he  would  have  received  had 
he  entered  the  regular  navv  when  he  entered 
the  volunteer  navy,  and  had  he  been  promoted 
from  time  to  time,  under  the  rule  of  promotion 
provided  by  the  Revised  Statutes,  §§  1880, 
1468, 1496,  and  the  previous  statutes  embodied 
therein,  the  defendant  would  be  indebted  to 
him  to  an  amount  which,  for  reasons  which 
appear  in  the  opinion,  we  do  not  compute. 

*'  Conclusion  of  Law, 

*'  Upon  the  foregoing  findinjp  of  fact  the 
court  decides,  as  a  conclusion  of  law,  that  the 
claimant  is  not  entitled  to  recover,  and  his  pe- 
tition must  be  dismissed." 

The  Acts  of  Congress  of  1882  and  1888  read 
thus: 

*'  And  all  oflQcers  of  the  navy  shall  be  cred- 
ited with  the  actual  time  they  have  served  as 
oflicers  or  enlisted  men  in  the  regular  or  volun- 
teer army  or  navy,  or  both,  and  shall  receive 
all  the  l>enefit8  of  such  actual  service  in  all 
respects  in  the  same  manner  as  if  all  said  service 
had  been  continuous  and  in  the  regular  navy; 
Provided,  That  nothing  in  this  clause  shall  be 
so  construed  as  to  authorize  any  change  in  the 
dates  of  commissions  or  in  the  relative  rank  of 
such  officers."  (Auguit  6, 1882,  chap.  891,  22 
Stat  at  L.  287.) 

"And  all  officers  of  the  navy  shall  be 
credited  with  the  actual  time  they  may  have 
served  as  officers  or  enlisted  men  in  the  regular 
or  volunteer  army  or  navv,  or  both,  and  shall 
receive  all  the  benefits  of  such  actual  service 
in  all  respects  in  the  same  manner  as  if  all  said 
service  had  been  continuous  and  in  the  regular 
nayv,  in  the  lowest  grade  hating  graduated  pay 
hdahy  iuehj^fleer  since  last  entering  the  service; 
Provided,  That  nothing  in  this  clause  shall  he 
so  construed  as  to  authorize  any  change  in  the 
dates  of  commissions  or  In  the  relative  rank  of 
such  officers;  Provided,  further.  That  nothing 
herein  contained  shall  oe  so  construed  as  to  give 
any  additional  paiy  to  any  such  offieer  during 
the  time  of  his  seftiee  in  the  tolunteer  army  or 
naw."    (March  8, 1888,  chap.  97»  88  Stot  at 

Under  the  provlaloiif  of  the  Act  of  July  17, 
1861,  entitleci  "  An  Act  to  Provide  for  the  Ap- 
pointment of  AasistantPaymasters  in  theNavy" 
(12  Stat  at  L.  268),  aasistaDl  paymasters  were 
entitled  to  receive  graduated  pay.  And  under 
the  provisiona  of  secUoii  8  of  the  Act  of  March 
8, 1867  a^  Stat  at  L.  616,  R.  8.  g  418),  Barton 
Teodved  a  credit  as  aasistant  paymaster  for 
three  yean  and  thirty-one  days^servlce  in  the 
volunteer  navy  at  acting  assistant  paymaster. 

Mi 


and  his  second  five  years'  service  in  there^ar 
navy  commenced  after  the  expiration  of  the 
five  years  preceding,  including  therein  the 
volunteer  service;  and  he  has  consequently  re- 
ceived all  the  benefits,  under  the  Lonfl;evitT 
Pay  Acts,  of  his  whole  service,  "  as  if  all  sucb 
service  had  been  continuous  and  in  the  regular 
navy." 
But  he  contends  that  if  he  had  been  ap- 

gointed  in  the  regular  navy  January  80, 1864, 
e  would  have  been  promoted  from  time  to 
time  earlier  than  he  was,  and  that  he  is  entitled 
to  pay  in  the  several  ffrades  of  service  as  if  ho 
had  received  such  eanier  promotion.  And  by 
his  petition  he  claims  that  the  difference  be- 
tween what  he  has  received  and  what  he  would 
have  received  if  he  had  been  commissioned  as 
assistant  paymaster  January  80,  1864,  when  ho 
entered  the  volunteer  navy,  amounts  to 
$7,672.40,  made  up  of  the  dmerenoes  of  pay 
in  the  several  grades  if  he  had  attained  them 
as  early  as  he  believes  he  would  if  his  service 
had  commenced  in  the  regular  navy. 

The  argument  is  that  under  the  Act  of  1883, 
which  amended  and  superseded  that  of  1882, 
officers  so  situated  as  Barton,  while  denied 
rank  and  commissions  under  the  statute,  have 
the  right  to  the  pay  of  the  several  grades  they 
might  have  reached  if  .their  appomtments  in 
the  regular  navy  are  treated  as  having  been 
made  at  the  date  of  their  entry  into  the  volun- 
teer service. 

We  cannot  concur  in  this  interpretation  of 
the  Act,  which,  in  our  opinion,  deals  with 
credit  for  length  of  service  and  the  additional 
pay  which  arises  therefrom,  and  not  with  the 
matter  of  regular  salary,  and  has  no  referenoe 
to  benefits  derived  from  iwomotion  to  different 

gades,  but  is  confined  to  the  lowest  grade  hav* 
g  graduated  pay. 

it  was  upon  this  view  that  it  was  held  in 
United  States  v.  Bockwea,  180  U.  S.  60  [80:661], 
that  the  effect  of  the  Act  was  to  lengthen  the 
time  of  service  in  the  lowest  grade  having 
graduated  pay  by  crediting  all  previoos  serv- 
ices for  the  purpose  only  of  increasing  lon- 
gevi^  nay  in  that  grade. 

It  follows  that  the  Court  of  Olaims  was  right 
in  its  conclusion  in  the  premises;  and  we  need 
not  enter  upon  the  consideration  of  what  the 
learned  Chief  Justice  of  thai  court  correctly 
terms  '*  the  complicated  proUem  of  promotion 
which  he  (Barton)  might  have  had,  invohrinjr, 
as  it  does,  the  promotion  of  many  other  off 
cers  above  and  oelow  him  in  rank,  who  would 
in  like  manner  be  affected  by  the  provistoDsof 
the  statute,  and  whose  promotion,  dependent 
upon  previous  service  not  found  ia.  tlua  caae^ 
would  materially  affect  hit  own." 

Tks  judgment  appealsdfrom  is  ^/krmsd. 


BRASTUSF.  BROWKsrAZ..,Bzi8.,il|9iCi..    [8381 

SARAH  a  SUTTON. 

(Bee  8.  a  Beporter«B  ed.  »MC8J 

VMalpromisstoeonio^kmd'-^paymmU  efem^ 
sideraHon    speoific  penformanes^ 

Where  one  pmrohasad  and  took  the  Ittle  of  land 
In  his  own  name  but  with  the  intention  and  und« 
the  verbal  firomlse  to  convey  It  to  another,  opott 
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oonetderatlon  that  she  ihoiild  takeeareof  him  dur- 
ing the  remalDder  of  his  life,  as  she  had  done  in 
the  past,  and  places  her  in  poasession  of  the  prop- 
erty, ana  she  does  so  take  care  of  him  durinff  his 
life,  she  is  entitled  to  a  specific  performance  of  the 
promise  and  to  a  conveyance  of  the  titieto  her, 
after  his  death,  by  his  executors  and  trustees. 

[No.  97.] 
Argued  Nat.  26, 1888.     Decided  Jan.  £8,  1889, 

APPEAL  from  a  decree  of  the  Circuit  Coart 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Wisconsin,  in  a  suit  for  specific  per- 
formance of  a  yerbal  contract  and  for  the  con- 
▼eyance  of  the  title,  that  plaintiff  was  entitled 
to  the  property  and  that  defendants  should  con- 
convey  to  her.    JJfirmed, 

The  facts  are  stilled  in  the  opinion. 

Mettn,  Erastiui  F.  Brown,  and  Edgar 
K,  Brown,  for  appellants: 

The  poMession  which  most  accompany  the 
parol  agreement,  to  save  it  from  the  statute, 
must  be  open,  notorious,  exclusive  and  con- 
tinued. 

PureeU  v.  Miner,  71  U.  8.  4  Wall.  518 
(18:486);  WiUiam$Y,  Morris,  95  U.  S.  444-456 
(24:860-Se2);  Browne,  Frauds,  ^§472-474,  485; 
Bratodyy,  Bratodv,  7  Pa.  157;  BldkesUeY. Blake- 
dee,  22  Pa.  287;  Mocre^,  Small,  19  Pa.  461 ;  Eae- 
iety.  ffadet,  6  Watts,  464;  Ohadwirky.  Felt,  85 
Pa.  805;  Waskabaughv,  Entriken,  86  Pa.  518:^{- 
len'e  Eat.  1  Watts  &  8. 888;  Johnston  v.  Glaneg, 
4  Blackf.  94;  FrffS  v.  Shepler,  7  Pa.  91;  Blan- 
dwrdY.  McDougal,  6  Wis.  167;  KnoU  v.  Bar 
«y,  19  Wis.  99;  Detrieky.  Sharrar,  95  Pa.  521; 
BmM  V.  A><A,  8  Wis.  245;  LiUtefield  v.  Lit- 
UeflOd,  51  Wis.  28;  Tieman  v.  Qibn^  24  Wis. 
190;  Colson  v.  Thompson,  15  H.  8.  2  Wheat.  886 
(4:258);  NeaU  v.  Nsais,  76  U.  8.  9  WaE  1 
a9;590.) 

The  declaration  of  an  intention  to  give  is 
noia  gift.  The  indispensable  essentials  are 
a  delivery  to  the  donee  and  loss  of  dominion  by 
the  donor. 

QearpY.  Page,  9Bobw.  297. 

Conduct  is  stronger  to  point  the  truth  than 
the  uncertain  recollections  of  strangers  as  to 
conversations. 

Semmes-w.  Worthington,  88  Md.  298;  Shell- 
hammer  Y.  AMaugh^  88  Pa.  24;  Oerryy.  Howe, 
180  Mass.  850;  (^ialker  v.  Chalker,  5  Redf.  480; 
BoarY.  Boar,  5  Redf.  637;  Alderson  v.  Maddi- 
son,  Jj.  R  7  Q.  B.  Dlv.  174;  L.  R.  5  Exch. 
Div.  298. 

Messrs.  IX^nfleld  Smltli  and  Edwin 
Hnrllnitt  for  appellee: 

The  intention  of  a  party  may  be  gathered 
from  his  acts  and  dedarations. 

West  V.  Bun^,  78  Mo.  407;  Ohadwiek  v. 
Fmner,  60  N.  T.  404;  LitOeflddY.  Littlefleld, 
61  Wis.  28. 

In  a  ooort  of  equity  part  performance  of  a 
parol  contract  for  the  conveyance  of  lands  may 
take  the  contract  out  of  the  8tatute  of  Frauds, 
and  render  it  capable  of  being  enf  on^  by  way 
of  R>eciflo  performance. 

Fry,  Spec  Perf.  gg  888,  886,  886;  1  Story, 
Bo.  Jor.  g  769. 

The  promisee  having  performed  all,  and  the 
promisor  havina^  performed  a  part,  of  the  con- 
tract, it  is  thereby  taken  out  of  the  Statute  of 
Frauds. 

BigehwY.  Armes,  108  U.  8. 10  (27:681). 

In  WisoonaUi,  part  performance,  condsting 


of  payment  of  part  of  the  consideration,  taking 
possession,  and  making  improvements  on  the 
premises,  takes  the  case  out  of  the  statute. 

Blanchard  v.  MeDougal^  Wis.  170:  School 
Dist.  No.  S  V.  Madoon,  4  Wis.  79;  FUher  v. 
Modick,  18  Wis.  821;  Ingles  y.  Patterson,  86 
Wis.  878;  Seaman  y.  Asehermann,  51  Wis.  678; 
Daniels  v.  Leteis,  16  Wis.  141;  Pains  v.  Wil- 
(Stw,  16  Wis.  202;  ThraUY.  Thrall,  60  Wis.  508. 

Part  performance  of  a  parol  contract  for  the 
conveyance  of  land  is  sufficient  in  England, 
and  in  nearly  all  the  States  of  the  Union,  to 
take  the. agreement  out  of  the  Statute  of 
Frauds. 

Lester  Y.  Foxcroft,  1  CoUes,  P.  C.  108;  1  Lead. 
Cas.  Eq.  ♦768;  Parkftvrst  v.  Van  Cortland,  14 
Johns.  15;  Annan  y.  Merritt,  13  Conn.  479; 
Newton  Y.  Swaeey,  8  N.  H.  9;  FarrarY.  Patton, 
20  Mo.  81;  Grant  Y.  Ramsey,  7  Ohio  St.  157; 
Gannon  v.  Collins,  8  Del.  Ch.  182;  Winehell  v. 
Winehell,  100  N.  Y.  159,  1  Cent  Rep.  285; 
Green  Y.  Jones,  76  Maine,  568;  ShumanY.  Wil- 
lets,  17  Neb.  478;  Bums  v.  Fox,  118  Ind.  205, 
12  West.  Rep.  117;  Woodbury  v.  Gardner,  77 
Maine,  68;  Anderson  v.  Shoekley,  82  Mo.  250; 
Bowman  v.  Wolford,  80  Va.  218. 

The  plaintiffs  possession  was  not  defeated 
by  Mr.  Kenyon's  presence  on  the  premises. 

Warren  v.  Warren,  105  111.  568;  McDoweU  v. 
Lucas,  97  III.  489;  Drum  v.  Stevens,  94  Ind. 
181;  McCltfre  v.  Otrieh,  118111.  820,  6  West. 
Rep.  65;  BibbertY.  Aylott,  52  Tex.  580. 

An  uncertaintv  as  to  the  time  when  the  deed 
shall  beexecuteaand  delivered  will  not  defeat 
the  promise. 

Lamb  Y.  Hinman,  46  Mich.  112. 

A  promise  or  obligation  cannot  be  defeated 
on  the  ground  of  the  inadequacy  of  the  com- 
pensation. 

Oakley  v.  Boorman,  21  Wend.  588. 

Therefore,  if  the  consideration  be  less  than 
the  value  of  the  land,  it  does  not  alter  the  rule 
granting  specific  performance. 

Loses  V.  Morey,  57  Barb,  661;  Ottumwa  ste, 
R.  Co.  V.  MeWiaiams,  71  Iowa,  164;  Smith  y. 
Tecum,  110  Bl.  142;  Langston  v.  Bates,  84  BL 
524;  Kurts  v.  Bibner,  55  111.  514;  Bright  v. 
Bright,  41  Bl.  97;  Rink  v.  Sample,  56  Iowa, 
100;  Neel  v.  Ned,  80  Va.  584. 

An  agreement  to  support  or  render  services, 
as  a  coDsideration  for  a  verbal  promise  to  Con- 
vey luids,  if  carried  out,  is  such  a  definite  per- 
formance of  the  contract  as  entitles  the  prom- 
isee to  a  conveyance  of  the  premises. 

BiaU  V.  Williams,  72  Mo.  214;  Rhodes  v. 
Rhodes,  8  Sandf.  Oh.  279;  Davison  y.  Davison, 
18  K.  J.  Eq.  246;  Bdines  v.  Spanogls,  17  Neb. 
687;  WendeU  v.  Stone,  89  Hun,  882. 

Even  a  parol  gift  of  land  is  protected  in 
equity,  equally  with  a  parol  agreement  to  sell  il 
— it  accompanied  by  possession,  and  the  donee, 
induced  by  the  promise  to  give  it,  has  made 
valuable  improvements  on  the  property. 

Neale  v.  Neale,  76  U.  8.  9  Wall  1  (19:590); 
Dawson  v.  McFaddin,  22  Neb.  181;  Anson  v. 
Townsend,  78  Cal.  415;  Irwin  v.  Dyke,  114 
Bl.  802;  Freeman  v.  Freeman,  51  Barb.  806; 
48  N.  Y.  84 ;  Balsey  v.  Peters,  79  Va.  60; 
WhitdU  V.  Prehnption  Presby.  Church,  110 
Bl.  125;  Bohanan  v.  Bohanan,  96  BL  691; 
Welch  V.  Wheljdey,  62  Mich.  15;  BuntY.  Eayt, 
10  Col.  278;  Vanduyns  v.  Vredand,  12  N.  J. 
Eq.  142. 
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An  agreement  by  aged  persons  to  will  their 
property  to  one  who  would,  in  consideration  of 
that  promise,  take  care  of  them  until  death, 
was  upheld  in  Qupton  v.  Gupton,  47  Mo.  37; 
Sutton  V.  Hay  den,  62  Mo.  101;  and  Watson  v. 
Mahan,  20  Ind.  223. 

f239]  3f^.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  bill  was  brought  by  Sarah  8.  Sutton, 
the  appellee,  against  Erastus  F.  Brown  and 
Francis  A  Kenyon,  executors  of  the  last  will 
of  John  8.  Kenyon,  a^d  was  in  the  nature  of  a 
suit  for  specific  performance  of  a  contract  and 
for  the  conveyance  of  the  title  to  a  certain  house 
and  grounds  in  the  City  of  Oconomowoc,  in 
Wisconsin.  There  was  no  written  agreement 
on  the  subject;  but  the  suit  is  based  upon  the 
idea  of  a  verbal  promise  or  agreement  upon  the 
part  of  John  S.  Kenyon  in  his  lifetime  that  he 
would  convey  the  property  to  Mrs.  Sutton,  the 
appellee,  and  that  such  part  performance  had 
been  had  in  its  execution  as  to  bring  the  case 
within  the  exception  made  by  that  doctrine  in 
the  requirement  of  the  Statute  of  Frauds  that 
the  sale  of  lands  must  be  in  writing. 

The  executors  and  trustees  under  the  will 
filed  their  answer,  denying  the  existence  of  anv 
verbal  promise  at  all,  and  also  denying  that  it 
was  so  far  performed  as  to  justify  a  decree. 
The  court,  however,  rendered  a  decree  in  favor 
of  Mrs.  Sutton,  that  she  was  entitled  to  the 
rsani  property,  and  that  the  defendants  in  the  action 
X*4UJ  should  convey  to  her.  It  is  from  this  decree 
that  the  present  appeal  is  taken. 

A  history  of  the  relations  of  the  testator, 
John  S.  Kenyon,  to  Mrs.  Sutton  and  her  hus- 
band, is  essential  to  a  correct  decision  of  the 
case.  The  following  facts  regarding  them  are 
in  the  main  undisputed  by  either  party 

In  1868  Mr.  Kenyon  lived  with  his  wife  in 
Harlem,  in  the  City  of  New  York;  was  a  man 
of  some  wealth,  an  officer  of  a  bank  in  Harlem, 
and  at  his  death  left  an  estate  of  nearly  $200,- 
000.  He  was  without  children  or  close  ^n  in 
whom  he  was  much  interested,  as  was  shown 
by  his  will,  in  which,  after  having  made  some 
alight  provisions  for  some  of  his  sisters,  he  de- 
viMd  the  great  bulk  of  his  fortune  to  fifteen 
charitable  and  religious  societies  or  associations. 
The  father  of  Mrs.  Sutton  lived  in  New  York 
and  Brooklyn,  and  she  had  been  intimate  with 
Mr.  Kenjon  since  her  birth — ^being  at  the  time 
of  the  trial  about  forty-four  years  old.  Prior 
to  1868  she  married  Charles  T.  Sutton,  and 
ever  since  lived  with  him  as  his  wife,  but  bad 
no  children.  The  wife  of  Mr.  Kenyon  was  for 
a  very  considerable  period,  certainlv  from  1868 
to  1872,  when  she  died,  an  invalid,  requiring 
much  care  and  attention.  Mrs.  Sutton  spent 
a  large  part  of  her  time,  both  before  and  after 
the  date  first  mentioned,  with  her,  assisting  in 
the  care  of  her  during  sickness.  In  1868  Mr. 
Kenyon  and  his  wife  visited  Oconomowoc,  at 
the  house  of  Geor^  F.  Westover,  whose  wife 
was  a  sister  of  Mrs.  Sutton.  Thereafter  the 
Kenyons  removed  to  Tremont,  near  New  York 
City,  where  Mrs.  Kenyon  died  in  February, 
ISH.  During  a  large  part  of  this  time,  and  at 
her  death,  Mrs.  Sutton  was  with  her.  Shortly 
after  her  decease,  Mr.  Kenyon  and  Mr.  and 
Mrs.  Sutton  went  to  Oconomowoc  together, 
lived  in  the  family  of  Westover,  paying  there- 
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for  a  consideration,  and  so  continued  until 
April,  1874,  except  a  few  weeks,  when  Mr. 
Kenvon  was  absent  Westover  then  removed 
to  Chicago,  and  on  the  28th  of  that  month 
Kenyon  bought  a  cottage  in  the  Village  of 
Oconomowoc,  and  lived  in  it  with  the  Suttons, 
who  kept  the  house.  On  July  1,  1874,  Ken- 
yon made  a  deed  of  this  cottage  to  Mrs.  Sutton, 
declaring  it  to  be  in  accordance  with  the  re- 
quest of  his  wife  during  her  lifetime,  as  a  trib- 
ute from  her  to  Mrs.  Sutton.  For  several  yean 
these  three  continued  living  together  in  that 
cottage,  Kenyon  making  certain  contribatiom 
for  board,  or  as  his  quota  towards  the  expenaea 
of  housekeeping.  During  these  years  he  made 
frequent  trips  to  New  York  on  business  con- 
nected with  the  bank  of  which  he  was  a  share- 
holder and  probably  a  director,  being  absent 
from  several  weeks  to  three  months  at  a  time. 
While  in  New  York  in  1879,  upon  one  of  these 
visits,  he  made  a  will,  in  which,  after  diq>oa- 
ing  of  several  small  items  of  personal  prop^ty , 
|;iving  to  Mrs.  Sutton  all  the  personal  propertv 
m  her  house  at  Oconomowoc,  except  his  Jewels 
and  the  interest  during  her  life  on  one  third  of 
$10,000,  and  to  his  sisters  some  slight  bequests 
of  jewelry  and  furniture,  the  body  of  bis  es- 
tate was  bequeathed  to  hia  executors  as  trus- 
tees for  the  associations  referred  to.  In  No- 
vember, 1879,  the  Suttons  closed  Uie  cottage 
and  spent  the  winter  in  New  York,  in  a  house 
belonging  to  Mr.  Kenyon  and  furnished  by 
him,  Uie  family  consisting  of  the  same  three 
persons  and  one  servant.  Thereafter  they 
seem  to  have  vibrated  for  a  year  or  two  between 
the  house  in  New  York  and  the  cottage  in 
Oconomowoc,  always  living  together  as  one 
family.  In  September,  1880,  Mr.  Kenyon 
bought,  for  the  consideration  of  $2,800,  the 
premises  in  dispute  in  this  action,  known  as 
the  "Oaks,"  situated  in  Oconomowoc,  and  in 
1881  began  the  erection  thereon  of  a  large  dwell- 
ing house.  Late  in  the  fall  of  188 1  he  went  with 
the  Suttons  again  to  New  York,  and  they  all 
resided  together  as  usual  in  his  house,  unUl  he 
was  stricken  with  apoplexy,  and  died  in  Jan- 
uary following. 

The  bill  alleges  that  thepropertv  called  The 
Oaks  was  bought  by  Mr.  Kenyon  for  Mrs.  Sut- 
ton; that  he  had  promised  to  buy  it  for  her  as  a 
consideration  for  the  services  rendered  to  him, 
and  to  be  thereafter  performed,  in  keeping  house 
for  him  and  giving  him  her  care  and  society, 
and  that  he  also  agreed  to  build  thereon  a  new 
house,  of  sufiicient  dimensions  to  accomuKxlate 
others  besides  these  three  who  lived  together  as 
a  family,  so  that  if  the  necessity  should  arise, 
in  the  event  of  Mr.  Kenton's  death,  she  might 
be  enabled  to  make  a  living  bv  keeping  board- 
ers. It  is  claimed  that  the  land  was  bought  and 
the  house  built  in  accordance  with  this  promise, 
or  at  least  that  it  was  in  progress  of  erection  at 
the  time  of  his  death.  A  demiite  promise  on  his 
part  to  do  this  is  asserted^  the  consideration  for 
which  was  sufficient  in  what  riie  had  already 
done  and  had  agreed  thereafter  to  do  for  him. 
Mr.  and  Mrs.  Sutton  were  placed  in  possession 
of  the  premises  as  soon  as  the  purchase  was 
made,  and  they  were  living  there  at  the  time 
thepresent  suit  was  brought. 

Tne  controversy  in  the  present  case  is  really 
whether  any  such  promise  or  agreement  was 
made;  because  if  it  was  there  can  be  little  doubt 
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that  tbe  deliTery  of  possession  to  the  Sattons, 
and  the  construction  of  this  house  under  their 
direction  and  control,  is  a  sufficient  part  per- 
formance to  take  the  case  out  of  the  Statute  of 
Frauds. 

Aa  Mrs.  Sutton  waa  not  competent  as  a  wit- 
ness to  establish  a  promise  on  the  part  of  Mr. 
Kenyon  to  convey  the  property  to  her,  under 
section  858  of  the  Revised  Statues,  and  as  Mr. 
Sutton,  being  her  husband,  was  also  incompe- 
tent, it  can  be  readily  seen,  in  the  absence  of  any 
written  agreement  upon  the  subject  or  any  cor- 
respondence between  the  parties,  which  could 
not  reasonably  be  expectea  to  exist  as  they  were 
nearly  always  living  together,  that  it  is  almost 
impossible  to  prove  a  direct  verbal  promise 
from  Mr.  Kenyon  to  her  in  regard  to  that  mat- 
ter. Any  such  promise  must  be  largely  inferred 
from  the  situation  and  circumstances  of  the 
parties,  and  must  depend  almost  wholly  on  ver- 
bal statements  made  by  Mr.  Kenyon  to  otbertr. 

The  depositions  in  vae  case  contain  full  and 
ample  evidence  of  the  declarations  of  Mr.  Ken- 
yon on  this  subject.  They  are  in  substance, 
that  he  had  bought  the  property  for  Mrs.  Sut- 
ton; that  he  had  given  it  to  her,  had  placed  her 
in  possession  of  the  ground,  and  was  building 
a  house  upon  it  for  her  at  the  Ume  of  his  death; 
and  that  he  Created  her  and  her  husband  as,  and 
f  r^uentlv  called  them,  his  "children,"  or  "  the 
childrsD. 

There  can  be  no  (Question  that  Mr.  Kenyon 
bought  the  property  m  dispute  with  the  inten- 
tion, clear  and  well  defined  in  his  own  mind, 
that  he  was  buying  it  for  Mrs.  Sutton;  and 
when  be  came  to  build  the  house  upon  it  there 
[243]  can  be  as  little  doubt  that  he  erected  it  for  her 
with  the  intention  that  it  should  be  her  house, 
expecting  to  li?e  with  the  Suttons  as  long  as  he 
lived,  and  that  it  would  go  to  her  in  the  event 
of  his  dying  before  she  did.  It  may  be  said, 
and  it  is  true,  that  this  unexecuted  purpose  of 
liis  is  not  of  itself  sufficient  to  constitute  a  con- 
tract to  convey  to  her  the  house,  nor  would  it 
alone  be  a  sufficent  foundation  for  a  decree; 
but  it  leaves  the  case  in  such  a  position  that  no 
very  strong  evidence  Is  required  that  such  a 
contract  did  exist,  as  it  would  be  entirely  con- 
sistent with  all  the  other  uncontradicted  testi- 
mony in  regard  to  what  he  had  said  and  done 
and  with  the  possession  of  the  property  by  her. 
There  is  also  quite  a  sufficient  consideration 
for  such  a  promise  in  the  services,  care  and  at- 
tention rendered  by  her  to  an  old  man  in  his 
declining  years,  in  connection  with  the  fact 
that  at  the  time  he  bought  this  property  he  was 
very  sure  of  receiyiDg  these  attentions  as  long  as 
he  lived.  /The  evidence  shows  that  this  expec- 
tation on  his  part  was  fully  realized.  Let  us 
examine  briefly  the  positive  evidence  of  a  prom- 
ise on  this  subject. 

We  have  the  testimony  of  Mr.  Westover, 
whose  relation  to  Mr.  Kenyon  and  the  family 
has  already  t)een  noted,  in  whose  house  they 
lived  for  two  summers  prior  to  bis  removal  to 
Chicago,  and  who  seems  to  have  been  on  inti- 
mate terms  with  Mr.  Kenyon,  that  he  had 
many  conversations  with  him  about  his  private 
matters,  although  he  was  not  a  man  who  talked 

f'nerally  about  his  affairs.  He  states  that  Mr. 
enyon  was  not  well,  and  never  was  well,  since 
he  first  went  to  Oconomowoc;  that  he  was  a 
pretty  old  man,  at  least  old  enough  to  be  Mrs. 
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Sutton's  fatlier,  and  probably  older  than  her 
own  father  was;  that  he  needed  a  great  deal  of 
nursing,  and  wanted  more  care  and  attention 
when  near  her  in  the  little  details  of  life  than 
any  man  he  ever  saw;  that  he  seemed  to  dread 
to  be  alone,  and  in  fact  she  went  everywhere 
with  him,  and  devoted  the  most  of  her  life  dur- 
ing those  years  to  him  as  a  daughter  to  a  father. 
He  says:  "  She  filled  the  place  that  an  exce^- 
in^y  attentive  daughter  would  to  a  weak, 
sickly,  old  father.  I  never  saw  a  case  in  a 
family  of  more  marked  service  in  that  line  than 
was  Uiat  case.  No  person  but  Mrs.  Sutton  was 
relied  upon  to  look  after  his  peisonaJ  wants  at 
all." 

The  witness  then  went  on  to  state  a  conver- 
sation that  he  had  with  Mr.  Kenyon  about  his 
affairs,  in  which  he  said  of  his  relativea:  "All 
they  want  of  me  is  my  money;  some  day  they 
will  be  terribly  disappointed;'*^  and  proceeded  to 
say  that  no  one  had  filled  the  place  of  a  relative 
to  him  as  had  Mrs.  Sutton;  that  he  was  under 
great  obligations  to  her,  and  how  to  discharge 
It,  to  repay  her,  or  attempt  to  repay  her,  was 
something  that  he  was  considering,  and  that  he 
was  eoing  to  recompense  her  for  her  services  to 
him  In  some  way.  After  the  purchase  of  the 
property  in  dispute  here,  Westovei  asked  Mr. 
Kenyon  about  it,  and  gives  his  language  as  fol- 
lows: "  He  told  me  that  that  was  the  final  result 
of  his  determination  as  to  Mrs.  Sutton;  that  he 
had  bought  the  place  for  her;  that  she  wanted 
it,  and  that  he  bad  made  up  his  mind  that  it 
was  the  very  best  that  could  be  done,  cmd  he 
had  promised  her  that  he  would  put  a  house  on 
the  place,  such  as  she  wanted,  and  the  place 
should  be  hers.  He  said  that  it  was  not  perhaps 
as  much  as  Mrs.  Sutton  was  really  entitled  to; 
but  he  thought  that  after  all  it  would  be  better 
for  her  than  if  she  should  be  provided  for  in 
some  other  way  that  would  be  even  larger.  He 
said  that  he  had  made  her  home  his  home,  as  I 
knew,  and  it  waa  understood  that  he  was  to  con* 
tinue  thereafter  making  his  home  with  Sortie, 
that  is,  Mrs.  Sutton." 

Mr.  Kenyon  then  went  on  to  say,  as  the  wit- 
ness states,  that  by  having  a  fine  building  on  the 
glace  she  would  be  able,  if  anything  should 
appen  to  him,  to  take  care  of  herseli  by  keep- 
ing boarders;  and  continued: 

"The  house  will  be  such  as  Mrs.  Suttcm 
wants.  I  have  agreed  that  Sortie  shall  have  the 
house  lust  exactly  as  she  wants  it;  just  to  suit 
her.  He  said  he  was  to  continue  to  make  his 
home  with  Mr.  and  Mrs.  Sutton,  and  that  in 
view  of  the  past  and  her  services  to  him,  and 
what  had  been  done,  and  in  view  of  the  position 
which  she  was  6ccupying  as  to  him,  and  the 
services  she  had  performed  and  was  stUl  to  per- 
form, hehad promised  her  that  place,  and  he  had 
bought  it  for  her  because  it  pleased  her,  and  he 
had  promised  to  build  such  a  house  thereon  as 
she  should  want." 

If  this  statement  be  true,  here  is  at  once  the 
promise  and  the  consideration  for  it,  amounting 
to  an  agreement  stated  in  Mr.  Kenyon's  own 
language,  with  all  the  clearness  of  detail  neces- 
sary to  a  contract.  There  was  no  question  about 
the  property  to  be  conveyed,  the  promise  to 
build  the  house,  the  parties  to  the  agreement, 
or  the  consideration  for  the  promise. 

The  witness  then  details  a  conversation  which 
he  had  in  1881,  in  which  Mr.  Kenyon  reminded 
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bim  of  what  he  had  said  to  hbn  before  on  the 
same  subject,  and  said  that  after  much  thought 
he  had  concluded  that  was  the  beat  arrange- 
ment, and  she  had  agreed  to  it;  that  it  was 
arranged  between  them  that  he  should  continue 
to  live  wiUi  her  in  the  future;*  that  he  was  under 
obligations  to  her  for  what  she  had  done  for  him 
individually,  and  that  he  had  made  arrange- 
ments with  her  and  she  would  continue  to  do 
for  him  as  she  had  done,  and  he  had  pnmuted 
to  buv  that  place  for  her  and  fix  it  up  and  deed 
it  to  her.  The  witness  then  testified  as  to  the 
board  paid  by  Mr.  Eenyon,  and  said:  *'  I  under- 
stood from  him,  as  he  said,  that  the  services  of 
Mrs.  Sutton  which  she  had  rendered  him,  and 
which  he  was  under  obligations  to  reouite,  to- 
sether  with  those  of  Uie  same  kind  which  she 
had  agreed  to  perform  in  the  future,  were  the 
basis  of  hie  promiee  to  convey  her  the  premises 
in  dispute,  and  were  outside  of  anything  which 
he  had  fumised  in  cash  expense  of  living." 

Julia  L.  White,  who  was  well  acquainted 
with  Mr.  Eenyon,  details  various  conversations 
with  him,  in  one  of  which  he  said  that  he 
wanted  to  give  the  property  which  is  now  in 
controversy  to  Mrs.  Sutton,  for  she  had  taken 
care  of  him  and  had  promised  and  was  to  con* 
tinue  to  take  caiB  of  him  as  long  as  he  lived, 
and  that  he  then  said  he  had  promised  to  give  it 
to  her.  She  testifies  that  Mr.  Eenyon  stated  to 
her  that  he  desired  to  purchase  this  property 
for  Mrs.  Sutton  on  account  of  the  services  and 
care  she  had  already  given  to  him,  and  had 
promised  to  give  hm;  and  that  he  said  on 
Wednesday  before  his  death  that  he  had  bought 
the  place,  tbat  it  was  for  Mrs.  Sutton,  to  m&e 
her  home  there  for  Uie  care  she  had  riven  him» 
and  for  the  care  she  promised  to  take  of  him 
until  his  death. 

Mr.  Small,  who  lives  adjoining  the  property 
in  dispute,  details  a  long  conversation  he  had 
with  Mr.  Eenvon  in  regard  to  the  building  of 
the  house,  ana  states  that  he  said:  "  I  am  not 
building  it  for  myself;  I  am  building  it  for 
Mrs.  Sutton."  Mr.  Eenyon  then  went  on  to 
say  that  he  did  not  want  to  be  bothered  with 
the  building  of  it;  he  had  left  it  all  to  2dr.  and 
Mrs.  Sutton;  he  had  nothing  to  do  with  the 
building  except  to  furnish  the  money;  that  the 
rooms  had  all  been  arranged  by  her,  and  that 
he  intended  she  should  have  it  as  she  wanted 
it.  He  states  that  he  asked  2dr.  Eenyon,  in 
whom  the  title  was,  whether  it  was  in  Mrs. 
Sutton  at  that  time,  and  he  replied:  **  No,  when 
the  proper^  was  bought  I  took  the  deed,  but  I 
intend  to  nave  the  propertv  all  fixed  in  Mrs. 
Sutton."  "  I  said,  *  Haven^t  you  .done  any* 
thing  about  it  yet?'  He  said,  <No.'    SaidX 

*  Tou  may  have  it  in  your  mind  to  do  some- 
thing you  want  to  do,  but  if  you  do  not  do  it. 
If  you  should  be  taken  away,  it  won't  be  done. 
Under  our  law,  unless  there  is  a  writing  made, 
or  the  parties  put  in  possession  under  the  agree- 
ment. It  won't  amount  to  anything.'    He  said, 

*  I  can't  make  out  anything  here  for  the  rea- 
son my  papers  are  in  New  York.  I  desire  to 
make  some  alterations  in  my  affairs.  Then  I 
•hall  fix  it  up,  but  I  shall  put  them  in  posses- 
sion. I  have  put  them  in  possession.  Mrs. 
Sutton  has  had  possession  ever  since  I  went  to 
New  York  in  the  summer.  I  turned  it  over  to 
Uiem  then,  and  they  are  now  in  possession. 
Mr.  Sutton  has  the  keys  to  the  little  house  and 
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all  the  propertv,  and  I  intend  they  shaU  be  in 
possession,  and  are  in  possession  just  as  per- 
fect as  I  can  make  it.  If  I  had  my  papers 
here  I  should  have  them  altered  now.  I  have 
my  attorney  down  there.  I  don't  want  to  do 
anything  until  I  get  down  there.'  He  said,  '  I 
propose  to  gjive  it  to  them.  Mrs.  Sutton  has 
been  verv  kind  to  me  in  sickness  and  disease  in 
mv  family;  took  care  of  my  wife  until  she  died. 
I  nave  a  good  home  myself  with  them.  I  pro- 
pose now  to  repay  them  in  this  way.' "  The 
Witness  also  testifies  as  to  other  conversations, 
in  which  Mr.  Eenyon  declared  ttiat  the  keys 
and  the  possession  were  in  the  Suttons:  that 
the  property  was  theirs  to  all  intents  ana  pur- 
poses; that  the  title  was  taken  in  his  name 
when  he  boueht  the  property,  but  that  he  in-  [247] 
tended  Mrs.  Sutton  should  have  it,  and  that  he 
freauenUy  spoke  of  them  as  "  the  children." 

Mrs.  Williams,  an  insurance  agent,  while ez* 
amininff  the  house  at  the  request  of  Mrs.  Sut> 
ton,  witn  reference  to  a  policy,  met  Mr.  Eenyon 
on  the  premises.  He  showed  her  over  the 
house  and  directed  her  attention  to  certain  al- 
terations that  the  Suttons  had  made  in  the  plan, 
and  said:  "  It  is  as  they  want  it;  it  is  the  chil- 
dren's; it  don't  make  any  difference  to  me  how 
they  fix  it"  And  again  she  states  that  he  said 
in  regard  to  the  nibles  that  he  would  have 
made  every  one  different,  but  the  children  (a 
phrase  which  he  often  used  with  referenoe  to 
Mr.  and  Mrs.  Sutton)  wanted  it  so,  and  it  did 
not  make  any  difference  to  him;  **it  teas 
theirs," 

To  William  SL  Washburn,  who  was  work- 
ing about  the  ^unds,  Mr.  Eenyon  said  that 
he  was  fixing  it  up  for  Mr.  and  Mrs.  Sutton; 
that  it  was  tneir  place,  and  they  were  in  pos- 
session. 

In  regard  to  some  of  the  details,  Mr.  East- 
man, another  witness,  testified  that  Mr.  Een- 
von said  he  had  nothing  to  do  with  the  build- 
ing of  it;  that  Mr.  Sutton  was  building  it  for 
himself. 

Mr.  Anderson,  a  resident  of  Oconomowoo^ 
testifies  that  he  asked  Mr.  Eenyon,  in  a  con- 
versation that  they  had  about  the  place  now  in 
dispute,  if  he  felt  anythhig  like  a  granger;  and 
that  his  reply  was  that  he  could  not  say  he  did, 
as  he  did  not  buy  the  place  for  himtself,  bat 
had  bought  it  for  Mrs.  Sutton,  who  undoubt- 
edly would  be  a  permanent  resident,  althou^ 
he  should  make  it  his  home  with  them  whue 
there,  as  he  had  for  several  years  made  their 

Slaoe  his  home.  In  another  conversation,  Mr. 
[enyon  said  to  him  that  the  building  was  much 
larger  than  they  intended  in  the  start,  but  he 
was  buildine  it  entirely  for  Mrs.  Sutton,  and  it 
had  been  enlarged  at  her  suggestion;  that  Mr. 
Sutton  had  the  enUre  control,  and  be  had  an* 
thorized  him  to  build  and  finish  it  and  make 
the  improvements  exactly  as  Mrs.  Sutton 
wished.  On  his  cross  examination  he  testified 
tbat  Mr.  Eenyon  said  he  had  bought  it,  but  not 
for  himself;  that  he  had  bou^t  it  for  Mrs. 
Sutton,  and  they  would  make  it  a  permanent 
residence,  and  he  should  make  it  his  home  with 
them  whenever  he  was  there. 

Oelestia  Edwards  testifies  to  a  conversation      [MS] 
with  Mr.  Eenyon  about  the  property,  in  which 
she  remarked  that  they  wouki  have  a  very 
beautiful  place  and  home  there,  to  which  lie 
replied  that  he  liked  it  very  well,  but  it  did  not 
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make  any  difference  to  bim;  "it  was  all  theirs, 
it  was  tbe  children's;  they  were  fixing  it  up 
Just  to  suit  themselves." 

Claicoce  I.  Peck  also  testifies  to  a  con  versa- 
tioD  about  this  place,  in  which  Mr.  Kenyon 
said  that  be  intended  to  finish  it  up  in  good 
style  for  "the  children/' as  he  called  them; 
meaning  Mr.  and  Mrs.  Sutton;  and  also  that  be 
Mid  on  another  occasion:  "  The  place  belongs 
to  Charlie  and  Sortie,  anyhow,  and  I  thought 
I  would  give  the  job  or  superintending  it  to 
Charlie." 

Some  comment  is  made  that  the  mo^  direct 
testimony  on  the  subject  of  a  promise  comes 
from  the  sister  and  brother-in-law  of  the  plaint- 
iff, but  there  is  nothing  to  discredit  their  evi- 
dence; no  impeachment  of  their  character  is  at- 
tempted, nor  is  it  shown  that  they  are^  in  any 
way  dependent  upon  her.  No  reason  is  given 
why  they  should  state  anything  false,  and  their 
testimony  is  wholly  uncontradicted.  It  is  also 
consistent  with  all  the  circumstances  of  the 
case. 

It  is  further  made  a  subject  of  comment  that 
Mrs.  Sutton  did  not  make  claim  to  the  title  to 
this  property,  nor  bring  this  suit,  for  two  or 
three  years  after  the  death  of  Mr.  Kenvon;  but 
it  is  easy  to  suppose  that  she  really  believed 
tbat  for  want  of  a  written  promise  or  agreement 
she  could  not  enforce  her  right  to  the  propertv. 
"While  this  principle  of  the  necessity  for  a  writ- 
ten agreement  in  regard  to  the  title  to  real  prop- 
erty IS  almost  universally  tmderstood  among  a\\ 
classes  of  people,  however  unlearned  in  the  law, 
it  is  not  very  well  known  that  there  is  an  ex- 
ception to  it  in  the  case  of  a  promise,  not  in 
writing,  but  so  far  performed  as  to  take  it  out 
of  the  Statute  of  Frauds. 

On  the  whole,  we  think  that  the  evidence 
justifies  the  inference  that  Mr.  Eenyon,  having 
tt  clear  intention  that  this  property  should  be- 
long to  Mrs.  Sutton,  bought  it  for  her,  and  also 
promised  her  that  he  would  make  over  the  title 
to  her  upon  consideration  that  she  should  take 
care  of  him  during  the  remainder  of  his  life  as 
ahe  had  done  in  the  past. 

The  decree  qf  the  Oireuit  Court  is  thertfore 
<}kfflrmed. 


[252]  ALFRED  CARR,  Superintendent  of  the 
Insurance  Department  of  the  State  of 
Missouri,  Appl., 

V. 

JOHN  C.  HAMILTON,  Executor  of  Wili^ 
JAM  E.  Hamilton. 

(See  8.  C.  Beporter%  ed.  S63-2ffi.) 

Set-off  of  policy  against  debt  due  insurance  com- 
panv-^nkruptcy  of  company — rights  qf  pol- 
icy holders-^cndotoment  policy, 

1.  Where  a  holder  of  a  life  policy  borrows  money 
of  hJs  insurer  and  gives  amortffaffe  therefor,  it  will 
be  presumed,  prima  /aeie.  that  he  does  so  on  the 
faitti  of  the  insurance,  and  in  expectation  of  poe- 
eiblj  meeting  bis  own  obligation  to  tbe  oom- 

rnr  by  that  of  tbe  company  to  him;  and  the  case 
one  ot  mutual  credit  and  the  insured  is  entitled 
to  the  privilege  of  compensation  or  set-olf  when- 
ever the  mutual  liquidation  of  the  demand  is  judi- 
cially decreed  on  the  insolvency  of  the  company, 
although  the  insurance  was  not  due  at  the  time  of 
the  insolvency. 
X  Where  an  insurance  company  becomes  bank* 
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ruptand  goes  Into  liquidation,  the  policy  holdera 
become  creditors  to  an  amount  equal  to  the  equi- 
table value  of  their  respective  policies,  and  entitled 
to  participate  vro  rata  in  its  assets. 

8.  It  is  no  ob3ection  against  allowance  of  the  set- 
off  or  compensation,  tbat  when  the  insurance  com- 
pany became  Insolvent  tbe  insurance  bad  not 
become  absolute,  as  its  value  was  capable  of  ascer^ 
tainment. 

4.  Nor  is  it  any  objection  to  such  set-off  that  the 
policy,  being  an  endowment  policy,  was  payable  at 
a  certain  time,  to  the  assured  or  his  aasigua,  or  If 
he  should  die  previously  to  that  time  was  payable 
to  his  children,  naming  them. 

[No.  105.] 

Argued  Bee,  4, 1888.       Bedded  Jan.  t8, 1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Louisiana,  dismissing  a  suit  for  the 
foreclosure  of  a  mortgage,  ana  granting  a  per- 
petual injunction  against  the  sale  of  defendimt's 
property  thereunder.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Alfred  Ooldthwalte*  for  appellant: 

This  is  not  a  case  of  mutual  credits  between 
the  insurance  companv  and  the  defendant. 

Newcomb  v.  Almy,  96  N.  Y.  808. 

The  debtor  who  owes  a  debt  to  several  cred- 
itors Jointly  cannot  discharge  it  by  setting  up 
a  claim  which  he  has  against  one  of  those  creo- 
itors. 

Orayy.  RoUo,  85  U.  S.  18  Wall.  684  (81: 
029);  WiUson  Y.  Mid  Wales  B,  Co,  L.  R.  2C.P. 
598. 

The  plain  and  practicable  plan  of  settling  the 
affairs  of  an  insolvent  company  of  mutuiS  in- 
surers is  to  liquidate  its  means  and  its  respon- 
sibilities separately. 

Hiller  v.  Allegheny  Co.  Mut.  Ins,  Oo,  8  Pa. 
474. 

The  debt  was  not  equally  liquidated  and  de- 
mandable  with  the  debt  of  Hamilton  to  the 
association  when  the  compensation  was  plead- 
ed. 

PMps  V.  StonCt  8  La.  Ann.  617;  Fagot  v. 
PoTche,  7  La.  662;  Hoffman  v.  Pontcharirain  B. 
Cb.  9  La.  20;  Laeoste  v.  Bordere,  7  Mart.  N.  8. 
516;  Oioen  v.  Vandersliee,  9  La.  Ann.  189;  Belfe 
V.  Bundle,  108  U.  S.  222  (26: 887). 

Messrs,  B.  J,  Looney,  T,  Alexander  and  N* 
C.  Blanehard  for  appellee. 

Mr,  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  case  arises  out  of  a  policv  of  life  insur- 
ance, dated  July  14, 1869,  granted  bv  The  Life 
Association  of  America,  a  corporation  of  the 
State  of  Missouri,  to  William  E.  Hamilton,  the 
appellee,  of  Shreveport,  Louisiana,  upon  the 
life  of  said  Hamilton;  and  also  out  of  a  mort> 
gage  given  by  said  Hamilton  to  the  said  asso- 
ciation, for  a  loan  of  money;  and  the  main 
question  is  whether  the  amount  due  on  the 
policy  ought  to  be  set  off  by  way  of  compensa- 
tion or  reconvention  against  the  amount  due 
on  the  mortgage. 

The  policy  was  not  an  ordinary  one,  payable 
only  at  the  termination  of  the  life  insured,  but 
waswhati?  sometimes  called  an  endowment  pol- 
icy, payable  at  a  certain  time  at  all  events,  or 
sooner,  if  the  partv  should  die  sooner;  and  the 

f>remiums  were  all  to  be  paid  within  a  certain 
imited  dme,  to  wit:  ten  years.    Bv  the  terms 
of  the  policy,  in  consideration  of  $877.80,  paid 
by  Hamilton,  trustee,  and  of  the  annual  pay- 
ees 
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meat  of  a  like  amount  on  the  14th  of  July, 
every  year,  for  nine  years  thereafter,  the  asso- 
ciation assure  his  lite  in  the  amount  of  $10,- 
000.  payable  to  him  or  his  assigns,  on  the  14th 
of  July,  1884;  or,  if  he  should  die  previously, 
payable  to  his  children,  naming  them. 

By  the  rules  of  the  association,  the  insured 
was  only  required  to  pay  two  tbirds  of  the  an- 
nual premium  in  cash;  and  had  the  option  of  a 
credit  or  loan  for  the  other  third,  payin^r  the 
interest  thereon  at  8  per  cent  per  annum. 
Hamilton  availed  himself  of  this  privilege  of 
credit,  and  made  all  the  cash  payments  required 
for  the  whole  ten  years.  His  premium  loan 
amounted  in  1879,  when  the  association  failed, 
to  $2,372.90,  and  the  equitable  value  of  his 
policy,  at  that  time,  was  $7,779.95;  leaving  in 
his  favor  the  sum  of  $5,407.05.  This  is  the 
amount  which  he  contends  should  be  allowed 
to  him  by  way  of  compensation  or  reconven- 
tion against  his  mortgage  debt  due  to  the  asso- 
ciation. 

The  mortgage  debt  referred  to  arose  as  fol- 
lows: in  March,  1870,  Hamilton  borrowed  of 
the  association  the  sum  of  $8,850, — being,  as 
be  contends,  entitled  to  such  loan  as  a  policy 
bolder,  and  which  he  would  not  have  made  but 
for  bis  being  such  policy  holder.  To  secure 
the  payment  of  this  loan  he  gave  his  promissory 
note  for  $8,850,  dated  11th  of  March,  1870,  and 
payable  twelve  months  after  date  with  8  per 
cent  interest  after  maturity:  and  to  secure  the 
note  he  gave  a  mortgage  of  same  date  on  cer- 
tain lots  and  building  in  Shreveport,  Louisiana. 
The  mortgage  contamed  the  usual  pact  de  non 
alienando,  and  was- recorded  March  11,  1870, 
and  reinscribed  May  28,  1881. 

By  an  amended  charter  of  the  association, 
approved  October  2,  1869,  it  was  authorized 
by  its  directors  to  form  separate  depart- 
ments and  branches  in  the  different  States, 
with  separate  organizations  of  directors  and 
officers,  out  having  a  general  connection  with 
the  parent  company;  and  it  was  provided  that 
each  department  should  have  the  mana^ment 
and  investment  of  the  funds  received  therein. 
Under  this  charter  a  senate  department  was 
made  of  Louisiana  and  Texas;  and  Shreveport 
was  one  of  the  districts  of  this  department. 
The  loan  made  by  Hamilton,  who  resided  in 
Shreveport,  was  made,  as  he  testifies,  from  the 
funds  raised  from  the  business  of  the  associa- 
tion in  that  district. 

The  Insurance  Association  became  insolvent 
in  1879,  and  on  the  13th  of  October,  in  that 
year,  proceedings  were  instituted  against  it  by 
the  Superiotendent  of  the  Insurance  Depart- 
ment OT  Missouri,  under  the  laws  of  that  State, 
for  the  liquidation  of  ita  affairs;  and  such  pro- 
ceedings were  had  that  on  the  10th  day  of  No- 
vemt)er,  1879,  a  decree  was  made  by  the  Cir- 
cuit Court  of  the  City  of  St.  Louu  (having 
jurisdiction  of  the  matter),  declaring  that  the 
association  was  insolvent  and  that  its  condition 
was  such  as  to  render  its  further  proceedings 
hazardous  to  the  public  and  to  its  policy  bold- 
1 255]  ers,  and  that  the  association  be  dissolved,  and 
its  officers  and  agents  enjoined  from  exercising 
any  control  over  Its  property  or  affairs,  and 
from  the  further  continuance  of  its  business  of 
life  insurance.  The  decree  further  proceeded  to 
vest  the  title  to  all  the  property  and  assets  of  the 
association  in  the  Superintendent  of  the  Insur- 

•7« 


ance  Department  of  the  State,  to  bold  and  di8> 
pose  of  the  same  for  the  use  and  benefit  of  the 
creditors  and  policy  holders  of  the  institution; 
and  its  officers  were  directed  to  convey,  assien 
and  transfer  all  its  property  and  assets  to  &e 
said  superintendent.  In  short,  the  associatioa 
was  put  into  a  condition  of  absolute  bankrupt- 
cy and  liquidation. 

In  June,  1888,  the  Insurance  Superintendent 
of  Missouri  for  the  time  being,  finding  Hamil- 
ton's note  and  mortgage  amongst  the  assets  of 
the  Life  Association,  filed  a  petition  for  execu- 
tory prqpess  in  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Louisiana  for 
the  seizure  and  sale  of  the  property  covered  by 
the  defendant's  mortgage  before  referred  to; 
and  afterwards  filed  a  bill  of  foreclosure 
against  Hamilton,  the  appellee.  The  latter, 
besides  an  answer,  filed  a  cross  bill,  setting  up 
the  amount  due  on  the  policy  of  insurance  by 
way  of  compensation  and  reconvention.  It  is 
conceded  that  the  interest  was  paid  on  the 
mortgage  debt  up  to  March,  1879;  and  there  is 
no  question  that  the  equitable  value  of  the 
policy  in  November,  1879,  was,  as  before  stated 
$5,4($7.05,  after  deducting  all  deferred  pre- 
miums. This  was  more  than  enough,  by  over 
$1,800,  to  pay  and  satisfy  the  mortgage.  The 
question  is  whether  the  appellee  is  entitled  to 
such  compensation  or  reconvention. 

Natural  justice  and  equity  would  seem  to 
dictate  that  the  demands  of  parties  mutually 
indebted  should  be  set  off  against  each  other» 
and  that  the  balance  only  should  be  considered 
as  due.  But  the  common  law,  for  simplicity 
of  procedure,  determined  otherwise,  and  held 
that  each  claim  must  be  prosecuted  separately. 
'*The  natural  sense  of  mankind,"  says  Lord 
Mansfield,  *'was  first  shocked  at  this  in  the 
case  of  bankrupts;  and  it  was  provided  for  by 
4  Anne,  c.  17,  ft  11,  and  5  Geo.  11.  c  80,  §  28."^ 
Green  v.  Farmer,  4  Burr,  2220,  cited  in  3 
Story,  £q.  Jur.  §  1488.  In  pursuance  of  these 
old  statutes,  and  of  the  dictates  of  equity,  the 
principle  of  set-off  between  mutual  debts  and 
credits  has  for  nearly  two  centuries  past  been 
adopted  in  the  English  Bankrupt  Laws,  and 
has  idways  prevailed  in  our  own  whenever  we 
have  had  such  a  law  in  force  on  our  statute 
book;  and  it  mattered  not  whether  the  debt 
was  due  at  the  time  of  bankruptcy  or  not.  See 
Babington,  Set-Off,  118;  Ex  parte  Pre$eoU,  1 
Atk.  281;  Bac.  Abr.  tit.  Bankrupt  (E):  Acts  of 
Congress.  1800,  §  42;  1841,  §  5;  1867,  §  20; 
Bump,  Bankr.  10th  ed.  91.  It  is  difficult  to 
see  why  this  principle  of  justice  should  not  ap- 
ply to  persons  holding  policies  of  life  insurance 
in  a  company  which  becomes  bankrupt  and  goe^ 
into  liquidation  By  that  act  the  company  be- 
comes eiviliter  mortuuM,  its  business  is  Intnifhi 
to  an  absolute  end,  and  the  policy  holders  be> 
come  creditors  to  an  amount  equal  to  the  equi- 
table value  of  their  respective  policies,  and  en- 
titled to  participate  pro  rata  in  iu  assets.  If 
any  one  is  indented  to  the  company,  especially 
if  his  debt  was  contracted  with  reference  to,  and 
because  of,  his  holding  a  policy,  there  would 
seem  to  be  strong  reason  for  allowing  him  a 
set-off,  and  no  good  reason  to  the  contrary. 

One  objection  raised  against  the  allowance 
of  set-off,  or  compensation,  in  the  present  case; 
is  that  when  the  life  association  became  in- 
solvent, and  when  the  i^esent  suit  was  oom- 
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meDoed,  the  insoiance  had  not  become  absolute 
in  Hamilton,  and  did  not  become  so  until  July 
14, 1884, — ^previous  to  which  time  hia  children 
had  a  contingent  interest  therein,  they  being  the 
benc^ciaries  in  case  he  should  die  before  that 
date.  But  this  reason  cannot  be  sound;  for  a 
settlement  of  the  company's  affairs  cannot  be 
postponed  to  await  the  determination  of  every 
contmgencT  on  which  its  policy  engagements 
are  suspended.  This  would  postpone  a  settle- 
ment for  at  lea^  half  a  century.  Every  per- 
son's interest  in  life  insurance  is  capable  of 
instant  and  present  valuation,  almost  as  cer- 
tain and  determinate  as  the  discount  of  a  note 
or  bill  payable  in  the  future.  Tables  of  mor- 
tality and  of  all  values  dependent  thereon  are 
adopted  by  every  company,  and  furnish  an  as- 
sured basis  of  computation  for  this  purpose. 

[257]  The  table  used  by  the  Life  Association  of 
America  is  set  out  in  the  record,  and  other 
tables  based  upon  it  are  used  to  facilitate  the 
calculations  desired. 

Another  reason  urged  against  allowing  a 
setoff  in  this  case  is  that  the  defendant,  Ham- 
ilton, holds  the  policy  as  trustee,  and  cannot 
set  off  his  claim  as  trustee  against  a  debt  due 
in  his  own  right. 

This  argument  has  no  better  foundation  than 
the  other.  Hamilton  was  only  trustee  so  far 
as  his  children  were  interested;  he  could  not 
be  trustee  for  himself;  and  his  interest  was 
■eparate  from  theirs.  The  value  of  each  was 
easy  of  calculation  by  any  competent  actuary. 
The  policy  had  less  than  five  years  to  run,  and 
the  interest  of  his  children  was  contingent 
upon  his  dying  within  that  time,  he  bein^tben 
fiity<me  years  of  age.  Calculated  accordmg  to 
the  American  table  of  mortality  annexed  to  the 
diarter  of  the  association  and  contained  in  the 
record,  at  5  per  cent  compound  interest  (the 
usual  rate  assumed),  the  value  of  the  children's 
interest  was  less  Qmi  7  per  cent  of  the  total  in- 
surance, or  less  than  $700;  whilst  the  value  of 
Hamilton's  interest  was  more  than  70  per  cent 
of  the  insurance,  or  more  than  $7,000.*  Or, 
first  deducting  from  the  whole  present  value  of 
the  policy  (which  at  5  per  cent  per  annum  for 
five  yean  deferred  is  $7,886.26)  the  amount 
due  for  deferred  premiums  ($2,872.90),  the 
value  of  the  children's  interest  was  less  than 
$500,  and  that  of  Hamilton's  nearly  $5,000— a 

[258]  sum  sufficient  to  cancel  all  his  indebtedness  to 
the  company  and  leave  a  considerable  balance 
over. 


The  proceedings  which  took  place  in  the 
Circuit  Court  of  St.  Louis  in  the  course  of 
liquidating  the  affairs  of  the  association  may 
be  referred  to  in  this  connection.  In  the  prog- 
ress of  the  case  an  actuary  was  appointed  by 
the  court  to  value  all  the  policies  of  the  com- 
pany then  in  force.  Hamilton  presented  a  pe- 
tition to  the  court,  claiming  that  the  net  value 
which  his  policy  had  on  l^ovember  10,  187^ 
(the  day  the  association  was  declared  bank- 
rupt and  dissolved)  should  be  an  offset  to  his 
note  of  $8,850,  and  the  interest  thereon.  The 
actuary  made  a  report  exhibiting  the  particu- 
lars relating  to  the  policy,  and  concluded  a» 
follows:  "The  value  of  the  policy  on  Novem- 
ber 10,  1879,  the  date  of  the  dissolution  of  the 
company  by  order  of  the  court,  was,  of  the 
whole  $10,000,  $7,779.96;  from  which  deduct- 
ing outstanding  note  of  $2,872.90  left  $5,407.05, 
as  the  net  value,  and  which  amount  was  al- 
lowed by  the  commissioner  and  approved  by  the 
circuit  court." 

It  does  not  appear  whether  the  Circuit  Court 
of  St.  Louis  allowed  the  set-off  or  not  But 
the  Curcuit  Ck>urt  of  the  United  States  dismissed 
the  original  bill  in  the  present  case,  and  granted 
a  perpetual  injunction  against  the  sale  of  the 
defendant's  property  under  his  mortgage,  but 
disallowed  lus  demand  of  reconvention.  The 
form  of  the  decree  was  as  follows:  After 
stating  the  titles  of  the  bill  and  cross  bill,  the 
decree  was  in  the  words  following,  to  wit: 

*'In  the  above  cases,  after  trial  and  due  con- 
sideration by  the  court,  it  is  ordered  and  ad- 
judged by  the  court  that  John  F.  Williams, 
superintendent,  take  nothing  on  his  bill  of 
complaint,  and  said  bill  is  hereby  dismissed. 

"And  it  is  further  adjudgMiand  ordered  that 
the  bill  of  complaint  of  W.  E.  Hamilton  be 
sustained  and  the  injunction  of  said  Hamilton 
be,  and  is  hereby,  made  perpetual. 

"And  it  is  further  ordered  that  the  demands 
in  reconvention  of  the  said  Hamilton  in  his  bill 
of  complaint  be,  and  is  hereby  rejected,  with- 
out prejudice  and 'of  nonsuit"  Also,  decree 
for  costs. 

We  think  that  this  decree  attained  the  sub- 
stantial justice  of  the  case.  If  not  absolutely 
correct  it  erred  against  the  defendant,  who  has 
not  appealed.  'The  counsel  for  the  appellant, 
however,  strenuously  contends  that  compensa- 
tion could  not  properly  be  allowed  in  this  case. 
In  support  of  his  views  he  refers  to  the  case  of 
Neweomb  v.  Almy,  96  N.  Y.  808.  decided  by 


«The  process  is  a  simple  one,  as  shown  by  the  ele- 
mentary books  on  the  subject  The  policy  at  the 
dme  the  aasociadon  failed  (Nov.  1^79)  had  nearly 
five  years  to  run;  suppose  it  flva  Present  value  of 
$10,000,  five  years  deferred,  at  6  p.  c.  compound  in- 
terest 18  S7,885JHI.  This  sum,  less  the  value  of  his 
children's  expectancy,  was  the  value  of  Hamilton's 
Interest.  He  was  then  fifty-one  years  old.  The 
mortality  table  shows  that  out  of  68,R42  persons 
Uvlng  at  that  age,  1.001  die  the  first  year;  1,044,  the 
second  yean  1,001,  the  third;  1,148,  the  fourth:  and 
oao  the  fifth:  showinff  that  the  chances  of  the 
obildren*8  receiving  the  Insurance  the  first  year  were 
only  1,001  in  68,842,  or  VsWf*  ^^®  second  year,  1,044, 
etc.;  and  the  present  value  of  the  expectancy  for 
each  year  would  be  the  sum  expected  divided  by 
1.0S,  105«,  1.06>,  etc.  The  present  value  of  the 
chUdren*8  expectancy  for  each  year,  therefore,  was 
as  f  oUows,  to  wit: 


1st  year,  ^^x^W-  = 
tod  year,  ^^  x  '48t^t  = 

trdyear,VrfftVXH*J^»= 
129  U.  S. 


•  •    .   $188.48 

•  •    •     187.53 


188.90 


*th  year,  „V8%  X -4*^* 
6th  year,  ^V^  X  ^JF 


•  = 


•    •    •     186.00 
.    •    .     130.46 


Total  for  the  5  years,  — 
This  deducted  from 


•   • 


5.97 


835.26 


Leaves  value  of  Hamilton's  interest,  $7,140.29 

Or,  == 
If  the  entire  present  value,  .  .  $7,885.36 
Is  reduoed  byxhe  amount  ox  deferred 

premiums, 2,372.90 


The  net  equitable  value  is. 


$5,462.36 


If  this  be  divided  in  the  same  pro- 
portion as  before,  the  value  of 
the  chitdrcn*8  interest  was,   .    .        478.22 

And  that  of  Hamilton's,    ....    4,984.14 

In  November,  1879,  his  interest  would  be  a  little 
more,  and  that  of  the  childron's  a  little  leas,  than  in 
Julv.  By  the  subsidiary  tables  in  use  by  nil  life  in- 
siir.'.nce  companies  the  above  calculation  would  l)e 
greatly  shortened  and  simplified. 
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the  Court  of  Appeals  of  New  York.  That 
case  was  almost  parallel  with  the  present  one 
and  the  claim  of  set-off  was  disallowed.  The 
suit  was  brought  by  the  receiver  of  an  insolv- 
ent life  insurance  company  against  the  bolder 
of  an  endowment  policy  issued  by  the  company 
to  recover  the  amount  of  a  promissory  note. 
The  defendant,  as  in  this  case,  sought  to  set  off 
the  value  of  his  policy  against  the  note.  The 
policy  was  not  yet  due,  and  in  case  the  defend- 
ant died  before  it  became  due,  the  amount  was 
payable  to  his  wife.  The  court  assumed  that 
the  interests  bf  the  assured  and  his  wife  were 
so  involved  together  that  they  could  not  be 
separated;  and  that  it  did  not  yet  appear  who 
would  be  entitled  to  the  insurance, — not  ad- 
verting to  the  fact  that  the  interests  of  all  the 

r2601  Parties  became  fixed  by  the  insolvency  of  the 
^  company,  and  must  be  computed  as  expectan- 
cies reduced  to  present  values.  It  is  true,  the 
court  does,  in  the  next  sentence,  concede  that 
the  policy  had  a  reserve  value, — but  asks,  "To 
whom  was  that  value  payable?"  The  plain 
answer  was  at  hand,  that  the  reserve  value  of 
each  person's  interest  was  payable  to  him  or 
her.  We  cannot  but  think  that  if  the  true 
character  of  the  interests  in  questicm  had  been 
brought  to  the  attention  of  that  learned  court, 
it  would  have  come  to  a  different  conclusion 
from  that  which  was  reached. 

The  counsel  for  the  appellant  fiuther  con- 
tends that,  by  the  Law  of  Louisiana  (which 
must  undoubtedly  govern  the  case),  compensa- 
tion is  not  allowea  against  an  insolvency  in 
favor  of  a  party  whose  credit  was  not  due 
when  the  insolvency  occurred.  The  Civil  Code 
of  Louisiana  on  the  subject  of  set-off  isidentf- 
cal  with  the  Code  Napoleon.  The  article 
apropos  of  the  point  now  under  consideration 
is  the  129l8t  of  the  Code  Napoleon,  and  the 
2209th  of  the  Civil  Code  of  Louisiana,  and 
reads  as  follows:  ''Compensation  takes  place 
only  between  two  debts,  having  equally  for 
theur  object  a  sum  of  money,  or  a  certain  quan- 
tity of  consumable  things  of  one  and  the  same 
kind,  and  which  are  equally  liquidated  and  de- 
mandable  [exigibles,  i,  e,  due]".  Now,  although 
upon  a  bankruptcy  declared^  all  claims  against 
the  bankrupt  become  instantly  due  (subject,  of 
course,  if  not  matured,  to  a  rebate  of  interest), 
and  are  equally  entitled  to  dividends  of  the 
bankrupt  assets,  yet,  in  order  that  a  claim  may 
be  the  cause  of  compensation,  the  commenta- 
tors hold  that  it  must  be  due  [exigible]  at  the 
time  when  the  bankruptcy  is  declared.  Tou- 
illier.  Vol.  7,  art  881;  Demolombe,  Vol.  28, 
art.  640.  There  have  also  been  judicial  decis- 
ions to  the  same  effect,  though  not  uniformly 
60.  See  Merlin,  Hep.  Vol  8,  p.  262,  tit.  Com- 
penmtion. 

But  if  there  are  technical  reasons  in  the  Law 
of  Louisiana  for  rejecting  the  defense  when  set 
up  by  way  of  compensation,  it  was  neverthe- 
less allowed  by  the  supreme  court  of  that  State, 
by  way  of  reconvention,  in  a  case  exactly  like 
the  present.  Life  Asso,  of  America  v.  Levy, 
33  La.  Ann.  1208.    Levy  was  the  holder  of  an 

[261]  endowment  policy  in  the  same  company  as 
Hamilton,  and  in  the  same  district  (Shreveport). 
As  in  this  case,  the  policy  had  not  matured. 
But  the  court  held  that  it  might  be  set  up  by 
way  of  reconvention,  and  that  the  amount  to 
which  the  defendant  was  entitled  could  be  re- 
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covered  by  him  and  deducted  from  the  amount 
of  his  indebtedness  to  the  company.  This  de- 
cision was  based  on  a  Statute  oi  Louisiana, 
enacted  in  1889,  as  an  amendment  to  article  875 
of  the  Code  of  Practice.  Article  875  was 
originally  in  the  following  form,  to  wit:  ''In 
order  to  entitle  the  defendant  to  institute  a 
demand  in  reconvention.  It  is  requisite  that 
such  demand,  though  different  from  the  main 
action,  be,  nevertheless,  necessarily  connected 
with,  and  incidental  to,  the  same;  as,  for  in- 
stance, the  demand  instituted  by  the  possessor 
in  good  faith  against  him  who  sues  in  order  to 
evict  him,  or  for  the  purpose  of  obtaining  the 
payment  of  the  improvements  made  on  the 
premises."  The  amendment  adopted  in  the 
Act  of  1889,  and  now  forming  part  of  the  arti* 
de,  provides,  "that  when  the  plaintiff  resides 
out  of  the  State,  or  in  the  State,  but  In  a  differ- 
ent parish  from  the  defendant,  said  defendant 
may  institute  a  demand  in  reconvention  against 
him  for  any  cause,  although  such  demand  be 
not  necessarily  connected  with,  or  incidental 
to,  the  main  cause  of  action."  The  court  in 
Life  Amo.  v.  Levy  says:  "The  ri^ ht  of  the  de- 
fendant to  set  up  and  ui^  his  demand  in 
reconvention  against  the  plaintiff,  a  resident  of 
the  State  of  Missouri,  is,  under  our  law,  and 
the  jurisdiction  of  our  State,  too  plain  to  re- 
ouire  argument;"  and  reference  is  made  to 
Bpinney  v.  Eyde,  16  La.  Ann.  250;  Qpean  v. 
0peaT9t  27  La.  Ann.  642.  The  court  adds: 
**The  objections  urged  by  plaintiff  to  the  al- 
lowance of  the  reconventional  demand,  on  the 
ground  that  it  would  be  a  compensation  of 
plaintUTs  demand,  and  that  this  cannot  take 
place,  because  plaintiff  is  insolvent  and  defend- 
ant cannot  compensate  bis  own  debt,  but  it 
entitied  only  to  such  dividend  as  may  be  de- 
clared after  a  final  settiement,  and  because  the 
policy  holders  of  the  association  are  partners 
and  can  only  sue  for  a  settiement  of  the  iMirt'- 
nership  affairs,  are  fully  met,  disctissed  and 
overruled  bythe  lower  j[udfl;e,  and  we  think, 
properly."  The  court,  in  its  ^dgment,  allowed 
the  cash  value  of  the  policy,  as  reported  by  the 
actuary,  with  interest  thereon  from  the  time  of 
the  adjudication  in  bankruptcy,  November  10, 
1879.  In  our  opinion  this  was  a  just  judg- 
ment, and  the  present  case,  being  precisdy 
like,  is  governed  by  it 

It  is  true,  the  court  below  disallowed  the 
claim  in  reconvention;  but  it  decreed  a  perpet- 
ual injunction  against  the  enforcement  of  the 
defendant's  mortgage,  and  thereby  did  substan- 
tial justice.  The  result  which  the  court  reached 
was  correct,  though  it  may  have  been  led 
thereto  on  an  insufficient  ground.  We  are  free 
to  say,  however,  that  if  the  court  below  went 
on  the  ground  that  the  defendant  was  entitied 
totheMnefit  of  compensation,  we  should  be 
disposed  to  concur  with  it,  notwithstanding  the 
doctrine  laid  down  by  the  commentators.  We 
are  inclined  to  the  view  that  where  a  holder 
of  a  life  policy  borrows  money  of  bis  insurer, 
it  wiU  be  presumed,  prima  facie,  that  he  does 
so  on  the  faith  of  the  insurance  and  in  expec- 
tation of  possibly  meeting  his  own  obligation 
to  the  company  by  that  of  the  company  to  him, 
and  that  the  case  is  one  of  mutual  credit,  and 
entitled  to  the  privilege  of  compensation  <Mr 
set-off  whenever  the  mutual  Uquiaation  of  the 
demands  is  judicially  decreed  on  the  insolvency 
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of  the  compaDy.  The  case  of  Scammon  v. 
Eimbaa,  92  U.  8.  862  ^8:488],  is  in  concur- 
rence with  this  view.  It  was  there  held  that 
m  banker,  having  insurance  in  a  company 
-which  was  renderod  utterly  insolvent  by  the 
great  Chicago  fire  of  1871,  by  which  the  oank- 
er's  insured  property  was  consumed  with  the 
rest,  had  a  right  to  set  up  the  amount  of  his 
insurance  ag^nst  mon^  of  the  company  in 
bis  hands  on  deposit.  The  insurance  was  not 
m  debt  due  at  the  time  of  Uie  insolvency;  it  be- 
came due  afterwards,  when  the  banl&er  had 
performed  all  the  conditions  required  in  such 
cases. 

As  the  defendant  took  no  appeal,  the  case  is 
•o  clearly  decided  rightly,  as  regards  any  com- 

Slaint  to  be  made  by  the  plaintiff  against  the 
ecree,  that  we  have  no  difficulty  in  affirm- 
iDgit. 
Decree  aftrmecL 


[305]        THE    UNION    PACIFIC    RAILWAY 

COMPANY,  Appt., 

V, 

MARIA  W.  McALPINE  bt  al. 

(See  8.  C.  Beporter*8  ed.  80S-81S.)     1 

Verbal  contract  far  exchange  qf  lande— part  per- 
formancey  what  eonstitutee — oUigation — ee- 
toppel—coneolidation  qf  raUvoay  companiee, 
effect  of-^ruet,  binding  en  graiUee-^dtfensei. 

L  Where  a  raflway  oompany  orally  agreed  upon 
the  exchange  of  lanos  with  an  indtvfdual,  although 
the  ooatraoU  for  want  of  the  signature  or  the  cor- 
poration or  Its  agents,  was  void  under  the  Statute 
of  Frauds,  yet,  poaDoosion  taken  of  the  several  par- 
cels In  pursuance  of  the  contract  and  continued 
ever  since,  and  expenditures  for  buildings  and  other 
Improvements  upon  the  respective  parcels,  consti- 
tute a  part  performance  sufficient  to  take  the  con- 
tract out  of  the  operation  of  the  statute  and  au- 
thorize a  decree  for  its  full  performance. 

2.  The  fact  that  possession  was  taken  before  the 
ratification  of  the  contract  by  resolution  of  the 
board  of  directors  of  the  company,  did  not  imTudr 
the  effect  of  that  possession  as  an  act  of  part  per- 
formance. 

8.  The  obligation  of  the  contract  was  not  impaired 
by  the  fact  that  when  the  superintendent  of  the 
oompany  notified  the  other  party  that  the  company 
would  not  complete  the  exchange,  the  other  party 
wrote  to  the  superintendent  asking  him  when  the 
company  would  be  reedy  to  remove  its  track  from 
the  landB  and  come  to  a  settlement  for  its  use. 

4.  One  will  not  be  permitted  to  .lead  another  to 
act  upon  a  contract  of  purchase  with  him  and  in- 
cur expenses  by  reason  of  it,  and  then,  upon  some 
pretext  of  a  defect  in  a  matter  of  form,  refuse 
compliance  with  its  providons.  and  thus  deprive 
the  purchaser  of  the  benefit  of  his  labor  and  ex- 
penoitures.  Courts  of  equity,  in  such  cases,  com- 
pel the  vendor  to  keep  bis  engagements. 

5.  Where  the  railway  company  subeequentiy  con- 
solidated with  another  company,  under  a  new 
name,  and  transferred  its  property  to  the  new 
company  subject  to  all  charges,  liens  and  equities 
to  wbich  it  was  before  subject,  such  new  oompany 
is  under  obligation  to  complete  the  contract  and  to 
make  a  conveyance. 

6w  Whenever  property  charged  with  a  trust,  is 
conveyed  to  a  third  party,  with  notice,  he  will  hold 
it  subject  to  that  trust,  which  he  may  be  compelled 
toperform  equally  with  the  former  owner, 

7.  Hie  railway  oompany  cannot  set  up  a  mort- 
gage, executed  by  it  upon  the  land  agreed  to  be 
exchanged,  as  a  release  from  its  obligation  to  make 
a  conveyance  In  execution  of  the  contract. 

8.  In  a  suit  for  specific  performance  of  a  contract 
for  the  exchange  of  land,  the  defendant  cannot  re- 
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Eudiate  the  contract  on  the  ground  that  the  plalnt- 
f  is  willing  to  accept  the  deed  for  leas  hum  than 
was  originailly  agreed  upon. 

[No.  128.] 

Argued  Dee.  14, 17, 1888.  Decided  Jan.  98, 1889, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
E[ansas,  in  favor  of  complainants  in  a  suit  for 
the  specific  performance  of  a  contract  for  the 
exchange  of  land.    Affj/rmed. 

Re]K)rted  below,  28  Fed.  Rep.  168. 

The  facts  are  stated  in  the  opinion. 

Meeere.  J.  M.  Wilson*  John  F.  DiUon^  A. 
L.  WiUiams  and  J,  P.  Usher  for  appellant 

Mesere.  John  W.  Day,  Wm«  M.  Sprinf^r 
and  James  M.  Mason*  for  appellees: 

Where  a  person  contracts  to  sell  land,  and 
subsequently  conveys  the  same  to  a  third  party, 
who  has  notice  of  the  prior  contract  of  bsm, 
such  third  party  stands  in  the  place  of  his  vend* 
or.  and  equity  will  decree  a  specific  perform- 
anoe  against  such  subsequent  purchaser. 

A  species  of  assignment  results  where  a  rail- 
road or  other  public  oompany,  after  entering 
into  a  contract,  becomes  consolidated  with  an- 
other company;  liability  under  the  then  exist- 
ing company  being  transferred  to  the  new  com- 
pany thus  formed. 

Waterman,  Spec.  Perf.  ^  64,  75,  T7,  512; 
also  Pom.  Spec  Perf.  §  465  and  notes  and  de- 
cisions there  dted;  Oreggy.  EamiUon,  12  Ean. 
838. 

A  railroad  company  contracting  obligations 
and  then  consolidating  with  another  may  be 
sued  thereon  by  the  new  name  thus  assumed, 
and  will  be  estopped  from  denying  it. 

Columbus  etc.  A,  Co.  v.  Skidmore,  69  IlL  566; 
Ridgway  Ihop,  v.  OHsioold,  1  McCrary.  151. 

Purchasers  of  distinct  parcels  of  land  cannot 
be  made  codefendants. 

Waterman,  Spec.  Perf.  g  60. 

Time  is  not  of  the  essence  of  the  contract 

Taylor  v.  Longworth,  89  U.  S.  14  Pet.  172 
(10:405);  Hepburn  v.  Auld,  9  U.  B.  6 
Cranch,  262  (8:96);  Eepbum  y.  Dunlop,  14  U. 
6.  1  Wheat  179  (4:65):  Brashier  y.  Grata,  10 
U.  8.  6  Wheat  528  (5:822);  Bank  qf  Columbia, 
y.  Eagner,  26  U.  8.  1  Pet  455  (7:219);  Bader 
y.  I^eal,  18  W.  Va.  878. 

If  a  principal  ratifies  the  part  of  a  transac- 
tion that  favors  him,  he  ratifies  the  whole. 

Gainee  v.  Miller,  111  U.  8.  895  (28:466). 

Silence  is  ratification. 

Field  V.  Farrington,  77  U.  8.  10  Wall.  141 

9:928);  Southern  X.  In$.  Co.  y.  McCain,  96 

.  8.  84  (24:658). 

This  applies  to  corporations  as.well  as  to  in- 
dividuals. 

MwrshaU  Co.  y.  Sehenek,  72  U.  8.  5  Wall. 
772  (18:556). 

An  individual,  under  similar  circumstances, 
must  rescind  or  affirm  in  toto. 

Peninsular  Bank  v.  Hanmer,  14  Mich.  208; 
Davenport  8av.  F,  d  L,  Asso,  v.  North  Am.  F. 
Ins.  Co.  16  Iowa,  74;  Phila.  W.  d  B.  R.  Co, 
▼.  Quigley,  62  U.  8.  21  How.  202  (16:78);  Mer- 
chants Ifat.  Bank  y.  State  Nat.  Bank,  77  U.  S 
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10  Wall.  604  (19:1008);  Waterman,  Spec.  Perf. 
§  806;  Durham  v.  Carbon  Coal  d  Min.  Co.  22 
Ean.  282. 

The  letters  of  the  officers  form  a  sufficient 
signing  of  the  agreement 
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Western  Union  Teleg,  Co,  v.  Chicago  iS: P,  B, 
O?.  86  ni.  246. 

For  years  the  company  silently  acquiesced 
in  the  arrangement  made  by  its  managing  offi- 
cers, and  is  estopped  to  deny  it. 

Mahaska  Co,  E.  Go,  v.  De»  Moines  Valley  R, 
Co,  28  Iowa,  437;  Singer  Jiffg.  Co,  v.  HoWodt, 
86  111.  456;  BrU  R,  Co,  v.  Del,  etc.  R.  Co,  21 
N.  J.  Eq.  283;  ElymUe  Mfg,  Co,  v.  OHsko  Co. 

I  Md.  Cb.  392;  Durham  v.  Carbon  Coal  & 
Min,  Co.  22  Kan.  282;  Carithers  v.  Weaver,  7 
Kan.  110;  Caldwell  v.  Carrington,  34  U.  S.  9 
Pet.  86  (9:60);  Bigelow  v.  Armes,  108  U.  8.  10 
(27:  631);  Howard  v.  Patent  Ifxyry  Mfg.  Co,  R. 
&  Corp.  L.  J.  of  Oct.  13,  1888,  841. 

When  the  officers  of  a  corporation  are  cog- 
nizant of  a  contract  made  in  the  company  s 
behalf,  by  one  employed  for  the  company,  and 
allow  it  to  be  acted  upon  without  any  objection, 
this  is  evidence  of  ratification  by  the  com- 
pany. 

Lee  V.  Pitt&burgh  Coal  &  Min.  Co.  66  How. 
Pr.  378. 

The  company  ratifies  by  appropriating  the 
benefits  of  the  contract. 

Alexander  v.  Brown,  9  Hun,  641;  Eoyt  v. 
Thompson,  19  N.  Y.  207. 

Failure  to  repudiate  is  ratification. 

Walioorth  Co.  Bank  v.  Farmers  Loan  <fc 
Trust  Co,  16  Wis.  629;  Shaver  v.  Bear  River  <& 
A.  Water  dh  Min,  Co,  10  Cal.  896. 

No  express  vote  necessary. 

Hoioe  V.  KeeUr,  27  Conn.  638;  Bidgway  v. 
Farmers  Bank,  12  Serg.  <&  R.  256;  Ala. 
dbTRR,  Co.  V.  Kidd,  29  Ala.  221. 

Although  there  is  no  resolution  to  that  effect. 

Bank  of  U,  S.  v.  Dandridge,  25  U.  S.  12 
Wheat.  64  (6:552);  Bureka  C,  W,  Machine  Co, 
V.  BaUey  W.  dh  W.  MacTiine  Co,  78  U.  S.  11 
Wall.  488  (20:209);  Gottfried  v.  MUler,  104  U. 
S.  52i;(26:851);  Bank  of  Columbia  v.  Patterson, 

II  U.  S.  7  Cranch,  299  (8:851);  Mahoney  Min, 
Co.  V.  Anplo  Cal,  Bank,  104  U.  8.  192  (26:707). 

Authority  may  be  implied  from  the  manner 
in  which  the  officer  has  been  permitted  to  trans- 
ftct  biisiri6j)s 

Fifth  Ward  Sav,  Bank  v.  First  Nat.  Bank, 
48  IN.  J.  L.  513.  1  Cent.  Rep.  488;  Morrd  v. 
L,  L  R,  Co,  1  N.  Y.  8.  65. 

A  long  course  of  dealing  in  which  one  had 
been  put  forward  as  agent  of  the  company 
proves  that  he  is  the  agent  of  the  company. 

Union  Odd  Min.  Co.  v.  Rocky  Mountain 
Nat,  Bank,  2  Colo.  248;  Elysville  Mfg.  Co,  v. 
Okisko  Co.  1  Md.  Ch.  892;  Southgate  v.  AUan- 
tic  db  P.  R,  Co,  61  Mo.  89;  Perkins  v,  Washing- 
ton Ins.  Co.  4  Cow.  645;  Badger  v.  Bank  of  Cum- 
berland, 26  Maine,  428;  Smiley  y.  Chattanooga, 
6  Heisk.  (Tenn.)  C04:  Fister  v.  LaRue,  15  Barb. 
828;  Peterson  v.  New  York,  17  N.  Y.  449; 
PhiUips  V.  CampbeU,  48  N.  Y.  271. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  case  comes  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kansas. 
It  is  a  suit  for  the  specific  performance  of  a 
contract  for  the  exchange  of  lands  in  the  State 
of  Kansas  between  Maria  W.  Mc Alpine,  one  of 
the  complainants  below  and  appellees  here,and 
the  Kansas  Pacific  Railway  Company,  alleged 
to  have  been  made  in  1878,  her  contention  oe- 
ing  that  the  defendant,  the  Union  Pacific  Rail- 
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way  Company,  has  succeeded  not  only  to  the 
property  but  to  the  obligations  of  that  com- 
pany. The  decree  of  the  circuit  court  was  in 
favor  of  the  complainants,  and  the  case  is 
brought  here  on  the  appeal  of  the  defendants. 
McAlpine  v.  Union  Pac.  R.  Co,  28  Fed.  Rea 
168. 

Nearly  every  fact  essential  to  the  mainte- 
nance of  the  suit  is  controverted,  and  in  rela- 
tion to  many  of  the  facts  there  is  a  perplexing 
conflict  of  evidence.  It  would  serve  no  usefiu 
purpose  to  detail  and  discuss  the  mass  of  testi- 
mony contained  in  the  record  and  show,  out 
of  the  varying  statements  of  witnesses,  the  at- 
tendant circumstances  and  the  accompanyinfi^ 
documents,  where  the  preponderance  of  evC 
dence  rests  with  respect  to  any  essential  matter. 
We  shall  briefly  state  the  facts  which  seem  to 
us  to  be  sufficieut  ly  established.  It  appears  that 
the  Town  of  W\  andotte,  in  Kansas,  is  situated 
at  the  junction  of  the  Kansas  and  Missouri 
Rivers,  and  that  on  the  16th  of  September, 
1861,  the  title  to  a  small  tract  of  land  bordering 
on  the  north  side  of  the  Kansas  River,  within 
the  town,  being  four  acres  in  extent,  and 
known  as  the  "Ferry  Tract,"  was  vested  in  one 
Isaiah  Walker  under  a  patent  of  the  United 
States.  This  tract  afforded  an  available  and 
convenient  landing  from  the  steamboats.  On 
the  21st  of  October,  1874,  the  title  to  it  passed 
to  Maria  W.  McAlpine  by  conveyance  of  the 
Sheriff  of  Wyandotte  County,  under  a  decree 
of  the  District  Court  of  the  Tenth  Judicial 
District  of  Kansas,  rendered  in  a  partition  suit 
between  her  and  parties  claiming  interest  there- 
in. The  other  complainant  and  appellee^ 
Nicholas  McAlpine,  is  the  husband  of  Maria. 
In  the  early  part  of  1878  negotiations  were  had 
between  the  McAlpines  and  officers  of  the  Kan- 
sas Pacific  Railway  Company,for  the  exchange 
of  two  acres  and  seventy  one-hundred ths  of  an 
acre  of  this  Ferry  tract  for  a  parcel  of  land  con- 
sisting of  twenty-five  acres  and  a  quarter,  lying 
north  of  Wyandotte,  then  owned  by  that  com- 
pany. The  two  acres  and  seventy  one-hund- 
redths  of  an  acre  were  valued  by  the  McAl- 
pines at  $2,000.  The  25i-aci*e  tract  held  l^ 
the  railway  company  was  valued  at  $1,500. 
For  the  difference  in  value  the  McAlpines  of- 
fered to  take  a  quarter  section  of  land  in  Pot- 
tawatomie County,  Kansas,  which  was  esti- 
mated to  be  worth  $8  an  acre.  The  negotia- 
tions were  had  with  the  company  through  its 
president,  its  general  superintendent,  and  its 
attorney  at  law.  It  does  not  appear  that  any 
of  these  officers,  except  its  president,  Robert 
E.  Carr,  acted  upon  any  previous  authority 
conferred  by  the  Board  of  Directors.  All  its 
members,  however,  were  aware  of  the  negotia- 
tions, and  no  one  expressed  any  doubt  that 
what  was  done  in  the  matter  would  be  finally 
approved  by  the  Board.  Mr.  Carr  testified  that 
whatever  he  did  in  regard  to  the  exchange  as 
an  officer  of  the  railway  company  was  done 
after  consultation  and  advice  with  the  Board  of 
Directors;  and  that  in  this  case  he  also  consult- 
ed with  the  receiver.  The  railway  company 
was  then  and  for  some  period  subsequently,  in 
the  hands  of  a  receiver  appointed  in  a  foreclo- 
!  sure  suit  apparently  of  a  friendly  character, 
resulting  in  a  decree  extending  the  time  for 
]  paying  the  amount  due.  The  rights  of  the 
1  receiver  were  merely  temporary,  the  title  of  the 
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property  remainiDg  in  the  railway  company, 
and  on  the  termination  of  the  receivership  pos- 
session was  restored  to  the  company.  Mr.Carr, 
after  becoming  acquainted  with  the  terms  of 
the  proposed  exchange,  and  acting  upon  the  ad- 
vice of  the  board,  on  the  26th  of  February, 
1878,  sent  to  the  general  superintendent  of  the 
company  the  following  communication: 

"Eanbab  Pacific  Railway, 
"Office  of  General  Manager  for  the 

RSCEIVERSy 

"St.  Louis,  Feb.  26,  1878. 
"T.  F.  Oakbs,  Gen.  Supt. 

"Dear  Sir:  Respecting  the  settlement  for 
right  of  way  with  McAlpine,  I  beg  to  say  you 
can  settle  with  him  on  the  basis  of  exchanging 
the  lot  of  land  belonging  to  company  above 
Wyandotte,  about  twenty-flve  acres,  for  his 
[309]  Walker-Ferry  tract  That  we  will  also,  in  ad- 
dition, give  him  160  acres  of  land,  to  be  selected 
by  him  out  of  the  lands  of  the  company,  the 
appraised  price  of  which  does  not  exceed  f500; 
back  taxes  and  claims  on  all  to  be  satisfactorily 
cleared  up. 

"Respectfully, 

KORERT  E.  Garr." 

This  communication  was  turned  over  by  the 
general  superintendent  to  the  attorney  of  the 
company,  with  an  indorsement  over  his  ini- 
tials, "Go  ahead  with  this." 

The  McAlpines,  considering  the  proposition 
for  an  exchange  of  lands  as  accepted,  and  the 
terms  of  the  contract  as  settled,  on  the  25th  of 
March  following  executed  to  the  Kansas  Paci- 
fic Railway  Company  a  deed  in  due  form  of 
the  two  acres  and  seventv  one-hundreths  of  an 
acre.  In  this  deed  Isdiih  Walker  and  wife 
united,  and  it  was  then  transmitted  to  the  offi- 
cers of  the  railway  company  for  delivery.  Soon 
afterwards,  the  McAlpines  went  into  posses- 
sion of  the  25i-acre  tract,  and  have  remained 
in  its  i>ossession  ever  since.  They  put  valuable 
improvements  upon  the  land,  and  there  are 
now  many  buildings  upon  it.  The  railway 
company  had  been  permitted,  by  the  McAl- 
pines and  tbmr  predecessors,  to  lay  a  railroad 
across  the  Ferrv  tract  for  temporary  use  in 
tihnsportinff  railroad  material  from  steamboats 
to  its  main  line.  After  the  acceptance  of  the 
terms  of  the  proposed  exchange,  the  railway 
company  took  possession  of  the  entire  tract, 
that,  is,  of  the  two  acres  and  seventy  one-hun- 
dredths  of  an  acre,  and  kept  and  usedit  tmtil  the 
consolidation  of  the  company  with  the  defend- 
ant, when  its  possession  and  use  passed  to  the 
latter,  which  has  ever  since  held  It.  But  it  was 
not  until  the  28th  of  June,  1878,  that  the  board 
formally  acted  upon  the  subject.  What  was 
then  done  appears  from  the  following  extract 
from  the  minutes  of  its  meeting: 

"Pursuant  to  call  of  the  president,  the  Board 
of  Directors  of  the  Kansas  Pacific  Railway 
Co.  met  at  the  office  of  the  company,  in  St. 
Louis,  on  Friday,  June  28,  instant,  at  2  P.  M. 

* 'Present:  Messrs.  Perry,  Meier,  Edgell, 
Treadway,  Edgerton,  and  President  Carr. 
[810]  "The  president  presented  a  form  of  deed  to 
Maria  W.  McAlpine  to  25^  acres  of  land  in 
Wyandotte  County,  in  exchange  for  two  and 
seventy  hundredths  acres  of  mnd  at  the  tie 
landing  in  Wyandotte  County,  and  asked  for 
instructions  in  regard  to  signing  the  same. 


"  On  motion  of  Mr.  Meier,  and  seconded  by 
Mr.  Perry,  it  was  resolved  that  the  exchange 
of  said  lands  be  made,  reserving  the  right  of 
way  therein,  and  the  deed  of  the  company  be 

Sroperly  executed  and  delivered  to  Maria  W. 
[cAlpine  whenever  the  land  to  be  conveyed 
by  her  has  been  released  from  the  tax  claim 
thereon  and  a  proper  deed  made  for  the  same  is 
delivered*" 

It  appears  that,  pending  the  ne^tiations  and 
before  this  action  of  the  board,  ic  was  discov- 
ered that  a  small  part  of  the  Ferry  tract  was 
clouded  by  a  tax  claim  of  some  kind,  and  it  is 
to  the  release  of  that  claim  Uiat  reference  is 
made  in  the  proceedings  of  the  board.  The 
McAlpines  were  informed  by  the  attorney  of 
the  company  of  its  resolution.  In  accordance 
with  its  condition,  they  proceeded  to  take  meas- 
ures to  remove  the  tax  claim,  and  they  did  so, 
upon  the  advice  of  the  attomev,  by  bidding  in 
the  property  at  the  sale  made  for  such  tax, 
which  subjected  them  to  an  expenditure  of 
several  hundred  dollars.  Thej  then  notified 
the  attorney  of  the  removal  of  the  claim,  and 
called  upon  the  company  to  execute  its  deed  to 
them  of  the  25f4icre  tract  in  accordance  with 
the  contract.  This  the  company  p^tponed 
doing  from  time  to  time  under  various  pretenses 
and  i>retexts,  apparently  in  the  expectation  of 
securinff  b^  delay  some  undue  advantage  over 
the  McAlpines.  In  the  mean  time,  the  Alansaa 
Pacific  Company  became  united  and  consoli> 
dated  with  Uie  Denver  Pacific  Railway  and 
Telegraph  Companv  and  theUnion  Pacific  Rail- 
way Company,  unaer  the  name  of  the  latter, 
which  sets  up  against  the  claim  of  the  McAl- 
pines that  the  afleged  contract  for  an  exchan|;e 
of  lands  was  never  made  with  the  Kansas  Pacif- 
ic Company,  or,  if  made,  that  nothing  was 
ever  done  under  it  to  take  it  out  of  the  Statute 
of  Frauds;  and  that  even  if  such  were  the  case, 
the  contract  was  not  enforceable  against  the 
defendant,  the -Union  Pacific  Company.  We 
do  not  state  the  several  objections  urged  against 
the  demand  of  the  complainants  in  the  language 
of  the  appellant;  but  we  give  the  substance  of 
them,  or  at  least  of  such  of  them  as  we  deem 
of  sufficient  importance  to  notice. 

Some  criticism  is  made  by  the  appellant  upon 
the  form  of  the  allegations  respecting  the  con- 
tract with  the  KansasPacificCompany.  It  is  al- 
leged that  such  contract  was  with  the  defendant 
in  1878,  acting  under  the  name  and  style  of  the 
Kansas  Pacific  Railway  Company, when  the  de- 
fendant company  was  not  organist  until  1880. 
It  is  true,  the  form  of  the  allegation  is  not  apt  or 
even  accurate,  but  it  does  not  appear  to  have 
misled  the  defendant  in  any  respect;  and  the 
case  was  heard  on  its  merits,  as  Uiough  the  al- 
legations had  followed  the  order  in  which  the 
proceedings  were  taken  by  the  oriirinal  com- 
pany afterwards  merged  and  consolidated  into 
the  defendant  company.  We  do  not,  therefore, 
allow  the  criticism  to  affect  our  decision.  It 
was  not  made  in  the  court  below  where  objec- 
tions to  the  form  of  averments  should  be  pre- 
sented if  they  are  to  be  considered  here. 

We  agree  with  the  Circuit  Court  that  the  rec- 
ord of  the  Board  of  Directors  of  the  Kansas 
Pacific  Railway  Company  of  the  28th  of  June, 
1878,  measures  and  fixes  the  limits  of  the  liabil- 
ities and  obligations  of  that  company.  It  shows 
a  ratification  of  the  past  negotiations  between 
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the  McAlpines  and  the  oompany  for  the  ex- 
chance  of  the  two  acres  and  seventj  one-hun- 
dr^tDs  of  an  acre  of  the  Ferry  tract  for  the 
25^acre  tract.  It  does  not,  it  is  true,  make 
any  mention  of  the  160  acres  in  Pottawatomie 
Ck>unty,  but  of  that  land  we  need  not  concern 
oarselves,  for  as  to  it  the  bill  was  dismissed 
and  no  appeal  was  taken  by  the  complainants. 
If  they  were  willing  to  accept  a  deed  of  the  25^ 
acre  tract  in  exchange  for  the  two  acres  and 
seventy  one-faundredtns  of  an  acre  of  the  Ferry 
tract,  It  did  not  lie  with  the  railway  company 
to  complain  that  they  did  not  make  a  claim  for 
the  other  land.  It  certainly  was  no  ground 
for  the  company  to  repudiate  the  contract  as 
ratified,  that  it  called  for  less  than  was  originally 
agreed  upon.  That  land  being  left  out  of  con- 
sideration, we  have  the  respective  parcels  to  be 
excbanffed  suflSciently  identified,  and  from 
other  documents  they  can  be  aescribed  by 
metes  and  bounds.  That  is  certain,  as  the 
maxim  obtains,  which  can  be  rendered  certain. 
And  if  the  contract,  for  want  of  the  signature  of 
the  corporation  or  of  its  lawfully  authorized 
agents,  is  not  strictly  within  the  Statute  of 
l^auds,  yet  the  possession  taken  of  the  several 
I>arcels— of  the  25i-acre  tract  by  the  Mc  Alpines, 
and  of  the  2^^acre  tract  by  therailwaycompany 
— in  pursuance  of  such  contract,  and  continued 
ever  since,  and  their  expenditures  for  buildings 
and  other  improvements  upon  the  respective 
parcels,  constituie  a  part  performance  suflScient 
to  take  the  contract  out  of  the  operation  of  the 
statute,  and  authorize  a  decree  for  its  full  per- 
formance The  fact  that  possession  was  taken 
before  the  ratification  of  the  board  in  June, 
1878,  did  not  impair  the  effect  of  that  posses- 
sion as  an  act  of  part  performance.  The  tak- 
ing possession  of,  that  is,  exercising  control  and 
donunion  over  the  property,  was  referable  en- 
tirely to  the  contract  It  was  an  act  done  with 
respect  to  the  propertv  by  the  consent  of  the 
vendor,  which  would  not  have  been  done  if 
there  bad  been  no  contract.  This  consent  gave 
to  the  act,  which  would  otherwise  have  been 
tortious,  its  character  as  one  of  part  perform- 
ance. 

It  is  not  perceived  how  the  effect  of  this  pos- 
session, taken  in  behalf  of  Mrs.  Mc  Alpine — ^f  or 
it  was  in  her  interest  alone  that  the  excban^ 
was  made,  the  title  to  the  Ferry  tract  being  In 
her  and  not  in  her  husband — ^is  destroyed  or 
weakened  as  an  act  of  part  performance  by  the 
fact  that  in  June  of  the  previous  year,  Mr.  Mc- 
Alpine  and  one  Arthur  had  taken  a  lease  of  the 
25|-acre  tract  until  January  1,  1878.  It  does 
not  appear  that  Mr.  McAlpine  remained  upon 
the  land  after  the  termination  of  the  lease, 
which  was  before  negotiations  were  opened  for 
its  acquisition,  by  exchanging  for  it  the  prop- 
erty of  Mrs.  McAlpina  If  Arthur  remained 
up04i  the  premises  after  such  termination,  he 
surrendered  and  left  them  when  informed  that 
the  contract  for  the  exchange  had  been  made. 
It  is  plain,  in  our  judgment,  that  the  subsequent 
possession  of  Mrs.  McAlpine,  to  whom  the  deed 
of  the  company  was  to  be  executed,  was  taken 
under  that  contract,  and  that  the  improvements 
were  made  on  the  faith  that  in  pursuance  of  it 
the  title  would  be  conveved  to  her. 

Nor  do  we  perceive  that  the  obligation  of  the 
contract  was  released  or  impaired  by  the  fact 
that  when  in  April,  1880,  the  supenntendent 
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notified  Mr.  McAlpine  that  the  company  would 
not  make  the  exchange,  Mrs.  McAlpine  wrote 
to  him  asking  when  the  company  would  be 
ready  to  remove  its  track  from  her  land  and 
come  to  a  settlement  for  its  use.  That  inquiry 
drew  from  the  superintendent  a  request  that  she 
would  * 'delay  conclusions"  until  he  could  con- 
fer with  New  York  parties.  Her  letter  referred 
to  the  contract  made  two  years  before,  and 
stated  that  then  an  exchan^  of  lands  was  con- 
sidered desirable  by  the  railway  people,  as  they 
had  been  using  her  land  for  several  years,  for 
a  steamboat  landing  and  wharf,  and  were  still 
using  it,  without  makine  any  compensation  for 
its  use.  The  inquiry  wnich  followed  was  in- 
tended as  an  intimation  of  what  would  be  ex- 
pected if  the  contract  were  abandoned,  not  as 
a  consent  to  such  abandonment;  but  it  is  seized 
hold  Of  £ind  put  forth  by  the  defendant  as  an 
admission  that  no  contract  was  ever  concluded. 
It  does  not,  in  our  judgment,  justify  any  such 
inference.  Nothing  was  ever  heard  from  the 
New  York  parties,  nor  does  it  appear  that  any 
communication  was  ever  made  to  them  on  the 
subject.  And  Mrs.  McAlpine  afterwards  called 
upon  the  company  to  execute  its  deed  pursuant 
to  its  contract  It  was  not  until  some  time  in 
December,  1880,  that  the  general  superintend- 
ent informed  her  that  the  contract  for  the  ex- 
change of  the  25^acre  tract  would  not  be  car- 
ried out  under  any  circumstances,  but  that  he 
would  take  the  responsibility  of  paying  her 
$1,500  for  her  land  as  an  amicable  settlement 
In  January,  1881,  the  present  suit  was  com- 
menced; and  if,  under  the  pretexts  put  forth 
by  the  company,  the  performance  of  the  con- 
tract could  be  defeated,  a  great  wrong  would 
be  done  t  o  the  complainants.  Their  possession, 
instead  of  being  lawful,  might  be  treated  as  a 
continuing  trespass  upon  the  property  of  the 
railway  company;  andthe  improvements  placed 
upon  the  land,  and  the  consequent  increase  in 
its  value,  would  be  lost  to  them.  It  is  the 
wrong  and  hardship  which  would  be  done  to  a 
purchaser  under  these  circumstances,  by  allow- 
ing the  vendor  to  escape  from  the  obligations  of 
his  contract  for  the  want  of  some  formality  in 
its  execution,  that  constitute  the  ground  of  the 
jurisdiction  of  courts  of  equity  in  such  cases  to 
compel  performance.  A  principle  of  common 
lustice  forbids  that  one  shall  be  permitted  to 
lead  another  to  act  upon  acontm^^tof  purchase 
with  him,  and  incur  expenses  by  reason  of  it, 
and  then,  upon  some  pretext  of  a  defect  in  a 
matter  of  form,  refuse  compliance  with  its 
provisions,  and  thus  deprive  the  purchaser  of  the 
benefit  of  his  labor  and  expenmtures.  Courts 
of  equity  in  such  cases  interfere  and  compel  the 
vendor  to  keep  his  engagements.  Later  v.  Fax- 
eroft,  1  Colles,  ParL  Cas.  108;  WUk  ▼.  Strad- 
lincL  8  Ves.  Jr.  878,  881;  Gregory  v.  MigheU^ 
18  Yes.  Jr.  828;  Parkhuret  v.  Van  OorUand^  14 
Johns.  15. 

The  obligation  of  the  Kansas  Pacific  Railway 
Ck>mpany  to  execute  the  contract  by  a  convey- 
ance of  the25i-acre tract  to  theMcAlpinespaastfd 
with  the  property  to  the  defendant,  the  Union 
Pacific  Railway  Company,  upon  the  consolida- 
tion of  the  two  companies  under  the  latter  name. 
Whenever  property  charged  with  a  trust  is  con* 
veyed  to  a  third  party  with  notice,  he  will  hold 
it  subject  to  that  trust,  whidi  he  may  be  com- 
pelled to  perform  equally  with  the  former 
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owner.    The  vendee  in  that  case  stands  In  the 

5 lace  of  such  owner.  Taylor  y.  Stidbert,  2  Yes. 
r.  487, 489;  Dunbar y,  lYedenniek,  2 Ball &B, 
904^  810.  Without  reference,  therefore,  to  the 
articles  of  union  and  consolidation,  the  Union 
Pacific  Railway  Ck>mpany  would,  on  general 
principleSfhe  held  to  oomplete  the  contract  made 
with  the  Kansas  Pacific  Company;  and  the  arti- 
cles in  specific  terms  recognize  Uiis  obligation. 
The  union  and  consolidation  embraced  three 
companies,  the  Denver  Pacific  Railway  and  Tel- 
egraph Company  as  well  as  the  Kansas  Pacific 
(x>mpany  and  the  Union  Pacific  Company. 
By  the  8th  article,  the  three  companies  trans- 
ferred to  the  consolidated  company  all  their 
rights,  privileges,  exemptions,  and  franchises, 
and  all  their  property,  real,  personal  and  mixed, 
with  the  appurtenances;  with  a  declaration  that 
the  assignment  and  tracer  were  made  Vflub- 
Ject  to  aU  liens,  charges  and  equities  pertaining 
thereto."  The  tenth  article  exempted  the  new 
company  from  any  separate  or  individual  lia- 
bility for  the  outstanding  debts,  obligations  or 
liabilities  of  the  leBpecuye  constituent  com- 
panies; but  it  also  provided  that  nothing  therein 
contained  should  "prevent  any  vidla  debt, 
obligation  or  liability  of  either  constituent  com- 
pany from  being  enforced  against  the  property 
of  the  proper  constituent  company,"  which  by 
force  of  the  articles  became  the  property  of  the 
consolidated  company..  The  property  trans- 
ferred, which  included  the  25i-acre  tract,  thus 
passed  to  the  new  company,  subject  to  all 
charges,  liens  and  equities  to  which  it  was  be- 
fore subject,  and  the  obligation  of  the  Kansas 
Pacific  Company  to  make  a  conveyance  of  that 
tract  devolved  upon  the  defendant 
The  same  principle  applies  also  to  the  mort- 

Sige  executed  in  1879  by  the  Ejinsas  Pacific 
ompanv  to  Gk>uld  and  Sage,  as  trustees,  cover- 
ing the  zHi-BCTe  tract.  At  that  time  the  order 
of  June  28, 1878,  was  a  matter  of  record  in  the 
books  of  Uie  Kansas  Pacific  Company,  and  the 
HcAlpines  were  in  possession  of  the  tract. 
Under  these  circumstances,  it  may  be  claimed 
that  the  property  was  taken  by  the  trustees  with 
notice  of  the  rights  of  the  complainants,  and, 
therefore,  subject  to  their  enforcement.  It  is 
sufficient  that  the  Union  Pacific  Company  can- 
not set  up  that  mortgage  as  a  release  from  its 
obligation  to  make  a  conveyance  in  execution 
of  the  contract  with  the  McAlpines. 
Decree  d^fflnned. 


ELSIE  WHITE  bt  au,  AppU., 

V. 

FREDERICK   W.  COTZHAUSEN. 

(8ef»  a  0.  Beporter*8  ed.  8e9-8iS.) 

lUinoii  Assignment  Ad — unlatofUl  prtferenee 
— rights  of  creditors. 

L  The  Illinois  Voluntarj  AsFrignment  AoL  in 
foroe  July  1, 1877,  forhiddinff  preferenood  In  aasigrn- 
ments,  should  be  liberaUy  oonstrued,  so  as  to  sup- 
pren  the  mischief  and  advance  the  remedy. 

2.  An  insolveDt  debtor  cannot  be  permitted  to 
defeat  its  operation  by  effecting  unequal  distribu- 
tion of  his  estate  by  means  of  conveyances,  bills  of 
sale  or  ^dgments  by  confession;  and  where  he 
attempts  to  do  so.  such  conveyances,  tills  of  sale 
and  Judgments  will  be  set  aside, 

189  U.  S. 


8.  An  attempt  to  obtain  an  illegal  prefexeooe 
does  not  have  the  effect  of  depriving  toe  creditor 
of  his  interest,  under  the  statute,  in  the  proceeds  of 
the  property  of  the  insolvent  debtor,  nor  give  a 
prior  right  to  a  creditor  who  sues  to  set  aside  sunh 
illegal  preference. 

[No.  129.] 

Argued  Dec  IS,  14,1888.  Decided  Jan.  $8. 1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois,  setting  aside  certain  convey- 
ances, bill  of  sale,  Judgment  by  confession  and 
transfers,  as  without  adequate  consideration 
and  made  with  intent  to  hinder,  delay  and  de- 
fraud a  creditor.    Reversed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Chas.  K*  Osborn  and  Ir»  W» 
Buellf  for  appellants: 

A  debtor  rodent  of  Illinois,  although  in- 
solvent or  in  faQing  circumstances,  may  prefer 
one  creditor  to  the  ezduaion  of  others  whea 
done  in  good  faith  aBd  for  a  valuable  consid- 
eration. 

Tondinson  v.  Matthews,  98  HI.  178;  Paune  v. 
Miller,  108  Dl.  442;  Bads  v.  lliompson,  109  III. 
87;  Bean  v.  Patterson,  122  U.  S.  490  (80:  1126). 

The  original  bill  having  called  for  answera 
under  oaA,  and  such  answers  having  been 
made  denying  the  material  allegations  on  which 
relief  was  praved,  such  allegations  must  be 
supported  by  the  testimony  of  two  witnesses, 
or  Dy  one  witneda  corroborated  bv  circum- 
stances which  are  equivalent  in  weight  to  an* 
oUier  witness. 

Southern  Development  Co.  v.  SUva,  125  U.  S. 
247  (81:  678);  Morrison  v.  Durr,  122  U.  S.  6ia 
(80: 1225);  Union  B.  Co.  v.  DuU,  124  U.  8. 178 
(81:  417);  Yigd  v.  Hopp,  104  U.  S.  441  (26:  765); 
Story.  Eq.  PI.  §§  876-849a. 

Messrs.  John  0.  Spooner  and  Enoeh  Tot- 
ten*  for  appellee: 

All  the  aefeodants  affected  hj  a  joint  decree 
should  join  in  the  appeal;  and  if  any  of  them 
refuse  or  decline  on  notice,  the  others  should 
then  be  permitted  to  appeal. 

Masterson  v.  Herndon,  77  U.  8. 10  Wall,  416 
(19:  958);  Todd  v.  Danid,  41  U.  8.  16  Pet.  521 
(10:  1054). 

On  conveyances  by  insolvent  debtors  to  mem- 
bers of  the  same  family  and  household,  the 
burden  of  showing  them  to  be  bona  fide  and 
supported  by  a  good  consideration  rests  with 
the  party  claiming  the  benefit  of  the  same. 

CaUan  v.  Statham,  64  U.  8.  28  How.  477 
16:  582);  Venabte  v.  Bank  of  V.  8.  27  U.  8.  2 
"et.  107  (7:  864);  Bartlett  v.  Mercer,  8  Ben.  489; 
Seitz  V.  MitcheU,  94  U.  6.  580  (24: 179);  Wal- 
cott  V.  Almif,  6  McLean,  28. 

When  a  person  acts  for  a  principal,  and  such 
fact  is  known  to  the  party  dea1in|;  with  him, 
his  contract,  although  executed  in  his  own 
name,  binds  his  principal  equally  as  though 
signed  in  the  name  of  such  pnncipal;  and  parol 
e^dence  is  admissible  to  show  the  fact  of  his 
agency  in  order  to  charge  the  principal,  not- 
withstanding the  writing  is  executed  by  the 
agent  in  his  own  name. 

Ben].  Sales,  §  286;  Trueman  v.  Loder,  11 
Ad.  &  El.  589-594;  Stotcea  v.  Eldred,  89  Wis. 
615;  Taintor  v.  Prendergast,  8  Hill,  72;  Eig- 
gins  V.  /Senior,  8  Mees.  &  W.  840;  Huntington 
v.Zhoa?,7Cu8h.871;  Story.  Ag.  §  410;  Wiener 
V.  WhippU,  58  Wis.  802;  Weston  v.  McMillan, 

«77 


^ 


$29-345 


BUPRBMB  COUBT  OV  THE  UkITSD  StATSS. 


Oct.  Tsbm* 


42  Wis.  569;  Pope  v.  Meadow  Spring  Distilling 
Co.  20  Fed.  Rep.  85. 

A  sale  by  one  insolvent  of  all  his  property  is 
presumptively  fraudulent. 

Tioyn^e  Case,  1  Sm.  Lead.  Gas.  62,  59,  note 
7;  WalcoU  v.  Almy,  6  McLean,  23;  Power  v. 
Alston,  98  111.  587;  Singer  v.  Jacobs,  8  Mc- 
Crary.  638;  Burdick  ▼.  GUI,  2  McCrary,  486. 

And  Uiis  presumption  is  strengthened  where 
the  sale  has  been  made  to  one  m  confidential 
relations  with  him. 

Twyn^s  Case,  1  8m.  Lead.  Cas.  50;  Pickett 
T.  Pipkin,  64  Ala.  520;  Thmnas  v.  Beck,  39 
Conn.  241;  Egery  v.  Johnson,  70  Maine,  258; 
Churdi  V.  Chapin,  85  Vt.  223. 

1 330]  Mr.  Justice  H»rljtn  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  decree  declaring 
two  conveyances  of  real  property  in  Illinois,  a 
bill  of  sale  of  numerous  pictures,  a  judgment 
by  confession  in  one  of  the  courts  of  that  State 
pursuant  to  a  warrant  of  attorney  given  for 
that  purpose,  and  certain  thtnsfers  of  property 
accompanying  that  warrant,  to  be  void  as 
against  the  appellee,  Cotzhausen,  a  Judgment 
creditor  of  Alexander  White,  Jr.  It  is  assigned 
for  error  that  the  decree  is  not  supported  b^ 
the  evidence.  Besides  controverting  this  posi- 
tion, the  appellee  contends  that  the  convey- 
winces,  judgment  \)y  confession  and  transfers 
were  illeg^  and  void  under  the  provisions  of 
the  Act  of  the  General  Assembly  of  Dlinois,  in 
force  July  1, 1877,  concerning  voluntary  assign- 
ments for  the  benefit  of  creditors.  1  8.  &  C. 
1303. 

The  record  contains  a  large  amount  of  testi- 
mony, oral  and  written;  but  the  principal  facts 
are  as  follows: 

Alexander  White,  Sr.,  died  intestate  In  the 
jear  1872,  his  wife,  Ann  White,  four  daugh- 
ters, Margaret,  Elsie,  Mary  8.  and  Annie,  and 
two  sons,  Alexander  and  James  B.,  surviving 
him.  Each  of  the  children  except  James  was 
of  full  age  when  the  father  died.  At  the 
request  of  the  mother,  and  with  the  assent  of 
his  sisters,  Alexander  White,  Jr.,  qualified  as 
administrator  and  in  that  capEidty  received  per- 
sonal assets  of  considerable  value.  With  their 
approval,  if  not  by  their  express  direction,  be 
undertook  the  management  of  the  real  estate  of 
wbich  his  father  died  i>os8essed;  making  im- 
provements, collecting  rents,  paying  taxes  and 
f  33 1  ]  causing  repairs  to  be  made.  Be  received  realty 
in  exchange  for  stock  in  a  manufacturing  com- 
panv  and  in  part  exchange  for  the  homestead, 
taking  the  title  in  his  own  name. 

After  the  death  of  the  father,  the  widow  and 
children  remained  together  as  one  household, 
the  expenses  of  the  family  and  of  each  mem- 
ber of  it  being  met  with  money  furnished  by 
Alexander  White,  Jr.,  <>ut  of  funds  he  received 
from  time  to  time  and  deposited  in  bank  to  his 
ciedit  as  administrator.  But  no  regular  ac- 
count was  kept  showing  the  amount  paid  to  or 
for  individual  members  of  the  family. 

In  1878  it  was  determined  by  the  widow  and 
children  to  have  an  assignment  of  dower  and  a 
partition  of  the  real  property,  and  proceedings 
to  that  end  were  instituted  in  the  Circuit  Court 
of  Cook  County,  Illinois.  Before  the  close  of 
that  year,  or  in  the  spring  or  summer  of  1879, 
having  failed  to  obtain  from  the  administrator 


a  satisfactory  account  of  the  condition  of  the 
estate,  they  consulted  an  attorney,  who,  upon 
investigation,  ascertained  (using  here  the  words 
of  the  appellants'  counsel)  that  Alexander 
White,  Jr./'  had  lost  the  entire  personid  estate, 
and  had  nothing  except  his  interest  as  an  heir 
in  certain  of  the  real  estate  with  which  to  make 
good  his  losses."  It  appeared,  as  is  farther 
stated,  that  he  had  mortgaged  some  of  the  real 
property  the  title  to  which  had  been  taken  in 
his  name:  had  anticipated  rents  on  other  prop- 
erty; had  exchanged  lands  for  stock  in  a  heat- 
ing and  ventilating  company ;  had  allowed  taxes 
to  accumulate;  and  had,  besides,  induced  some 
members  of  the  family  to  guaranty  his  notes 
to  a  large  amount  upon  these  disclosures  be- 
ing made,  the  property  was  put  under  the  im- 
mediate charge  of  the  younger  son,  and  the 
attorney  with  whom  the  mother  and  sisters 
had  advised  was  directed  to  collect  the  amount 
due  from  Alexander  White,  Jr.  Thereupon  a 
friendly  accounting  was  had,  which  resulted  in 
a  report  by  him  to  the  probate  court  on  the 
18th  of  July,  1879.  of  his  acts  and  doings  as 
administrator  during  the  whole  period  from  the 
date  of  his  appointment,  April  9, 1872,  to  July 
21,  1879.  The  report  admits  a  balance  due 
from  him  as  administrator,  of  $89,646.05,  and 
charges  him,  "by  virtue  of  the  statute"  (Rev. 
8tat  IlL  1874,  chap.  8,  §  118).  with  $40,128.80, 
being  interest  on  that  sum  from  Januaij  21, 
1875,  to  July  21, 1879;  at  the  rate  of  10  per 
cent  per  annum;  in  all,  the  sum  of  $129,769.85. 
He  does  not  seem  to  have  asserted  any  claim 
whatever  for  his  services  as  administrator  (ur 
for  managing  the  real  property. 

That  report  was  approved  by  the  probate 
court,  which  made  an  order,  July  22,  1879, 
directing  the  said  sum  of  $129,769.85  to  be  dis- 
tributed and  paid  by  the  administrator  as  fol- 
lows: to  the  widow,  $48,256.61,  and  to  each 
of  the  other  children,  $14,418.87. 

It  should  be  stated,  in  this  connection,  that 
on  the  16th  of  July,  1879,  two  days  before  the 
report  to  the  probate  court,  the  proceedings  in 
the  partition  suit  were  brought  to  a  conclusion 
by  a  decree  assi^ing  dower  to  the  widow,  and 
setting  off  specific  t^ircels  of  land  to  Margaret 
and  Alexander  respectively,  and  other  ptScels 
to  the  remaining  heirs  lointly. 

On  the  same  day,  Alexander  White,  Jr.,  ex- 
ecuted two  conveyances,  one  to  bis  sisters  (ex- 
cept Margaret)  and  his  brother  James,  jointlv, 
for  part  of  the  lands  assigned  to  him  by  tne 
decree  of  partition,  and  the  other  to  his  sister 
Margaret  for  the  remaining  part;  the  former 
deed  reciting  a  consideration  of  $56,859. 20, 
which  is  about  the  aggregate  of  the  several 
amounts  subsequently^irected  to  be  paid  by 
the  administrator  to  his  brother  and  sisters  (ex- 
cept Margaret),  while  the  latter  deed  recited  a 
consideration  of  $14,214.80.  which  is  about  the 
sum  directed  to  be  ]mid  to  his  sister  Margaret. 
Two  days  later,  July  18,  1879,  Alexander 
White,  Jr.,  executed  to  his  mother,  brother, 
and  sisters  (except  Margaret),  a  bill  of  sale  of 
his  interest  in  certain  pictures  which  had  coma 
to  his  hands  as  administrator.  And,  three  daya 
thereafter,  July  21,  1879,  he  executed  to  bit 
mother  a  note,  accompanied  by  a  warrant  of 
attorney  to  confess  judgment,  and  by  a  con* 
veyance  and  transfer  of  certain  real  and  per> 
sonal  property  as  collateral  security  for  tba 
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DOte.  Subsequently,  September  4,  1879,  pur- 
suant to  that  warrant  of  attorney,  judgment 
Tfas  entered  against  Alexander  White,  Jr..  for 

S4B,807.50,  in  the  Cfircuit  CJourt  of  Cook 
ounty.  It  is  not  claimed  that  any  roone;^  was 
paid  to  him  in  these  transactions;  and  it  is  ad- 
mitted that  the  sole  consideration  for  his  trans- 
fers of  property  to  the  members  of  his  family 
was  his  alleged  indebtedness  to  them  respect- 
ively. 

By  the  final  depree  in  these  consolidated 
[833]  causes,  it  was  adjudged  that  the  two  conyev- 
ances  of  July  16, 1879,  the  bill  of  sale  of  July 
18, 1879,  ana  the  judgment  by  confession  of 
September  4,  1879,  and  the  transfers  accom- 
panying the  warrant  of  attorney  of  July  21, 
1879,  were  made  without  adequate  considera- 
tion and  with  intent  to  hinder,  delay  and  de- 
fraud the  appellee  Colzhausen,  who  was  found 
by  the  decree  to  be  a  creditor  of  Alexander 
White,  Jr..  in  the  sum  of  $27,842.22,  the  ag- 
gregate principal  and  interest  of  four  several 
judgments  obtained  by  him  against  White,  in 
1881  and  1882.  The  debts  for  which  these  judg- 
ments were  rendered  originated  in  the  early 
part  of  1878,  in  a  purchase  from  Cotzhausen 
of  nearly  all  the  stock  of  the  American  Oleo- 
graph dompany,  whoseprincipal  place  of  busi- 
ness was  Milwaukee.  Wisconsin.  In  this  pur- 
chase Alexander  White,  Jr.,  was  interested. 
It  is  to  be  inferred  from  the  evidence  that  the 
princii)al  object  he  had  in  making  it  was  to 
transfer  the  office  of  the  company  to  one  of  the 
buildings  owned  hj  the  family  in  Chicago,  and 
to  start  or  establish  his  younger  brother  in 
business.  His  mother  and  sixers  were  evi- 
dently aware  of  this  purchase  and  approved  the 
object  for  which  it  was  made. 

It  may  be  here  stated  that  Margaret  White 
died  unmarried  and  intestate  before  the  decree 
in  this  cause  was  entered,  but  the  fact  of  her 
death  was  not  previously  entered  of  record. 
The  parties  to  the  present  appeal,  however, 
have,  by  written  stipulation  filed  in  this  cause, 
waived  all  objections  they  might  otherwise 
make  by  reason  of  that  fact.  It  is  further 
stipulated  that  the  appellants  are  the  only  heirs 
at  law  of  Margaret  \Ynite.  The  appellee  waives 
all  objections  to  the  present  appeal  on  the 
ground  that  Alexander  White,  Jr.,  did  not  join 

Too  much  stress  is  laid  by  the  appellee  upon 
the  fact  that  Alexander  White,  Jr.,  after  quali- 
fying as  administrator,  was  authorized  by  his 
mother  and  sisters  to  control,  in  his  discretion, 
both  the  real  and  personal  estate  of  which  bis 
father  died  possessed.  The  granting  of  such 
authority  cannot  be  held  to  nave  created  any 
lien  in  favor  of  his  creditors,  upon  their  re- 
spective interests.  Nor  can  it  be  said  that  they 
surrendered  their  right  to  demand  from  him  an 
accounting  in  respect  to  his  management  of  the 
property.  Upon  such  accounting,  he  might 
become  indebted  to  them;  and,  to  the  extent 
that  he  was  justly  so  indebted,  they  would  be 
his  creditors,  with  the  same  ri^ht  that  other  un- 
secured creditors  had  to  obtain  satisfaction  of 
their  claims.  The  mode  adopted  by  them  to 
that  end,  with  full  knowledge  as  well  of  his 
financial  condition  as  of  the  fact  that  he  was 
being  pressed  by  Cotzhausen,  was  to  take  prop- 
«rty  on  account  of  their  respective  claims. 
After  he  had  executed  the  conveyance^  bill  of 
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sale,  warrant  of  attorney,  and  transfers,  to 
which  reference  has  been  made,  he  was  left 
without  anything  that  could  be  reached  by 
Cotzhausen.  So  completely  was  ho  stripped 
by  these  transactions  of  all  property  that,  sub- 
sequently, when  his  deposition  was  taken,  he 
admitted  that  he  owned  nothing  except  the 
clothing  he  wore.  He  recognized  his  hope- 
lessly insolvent  condition,  and  formed  the  pur- 
pose of  yielding  to  creditors  the  dominion  of 
bis  entire  estate.  And  it  is  too  plain  to  admit 
of  dispute  that  in  executing  to  his  mother,  sis- 
ters and  brother  the  conveyances,  bill  of  sale, 
warrant  of  attorney  and  transfers  in  question  [337] 
his  intention  was  to  give  them,  and  their  inten-  ' 

tion  was  to  obtain,  a  preference  over  all  other 
creditors.  What  was  done  was  in  execution  of 
a  scheme  for  the  appropriation  of  his  entire 
estate  by  his  family  to  the  exclusion  of  other 
creditors,  thereby  avoiding  the  effect  of  a  form- 
al assignment. 

The  first  question,  therefore,  to  be  considered 
is,  whether  the  several  wYitings  executed  by 
Alexander  White,  Jr.,  for  the  purpose  of  effect- 
ing that  result,  may  be  regarded  as,  in  l^nil 
effect,  one  instrument,  designed  to  evade  or  de- 
feat the  provisions  of  the  Statute  of  Illinois, 
known  as  the  Voluntary  Assignment  Act,  in 
force  July  1, 1877. 

The  first  section  of  that  statute  provides: 
"That  in  all  cases  of  voluntary  asssignmenta 
hereafter  made  for  the  iKuefit  of  creditor  or 
creditors,  the  debtor  or  debtors  shall  annex  to 
such  assignment  an  inventory,  under  oath  or 
affirmation,  of  his,  her  or  their  estate,  real  and 
personal,  according  to  the  best  of  his,  her  or 
their  knowledge;  and  also  a  list  of  his,  her 
or  their  creditors,  their  residence  and  place  of 
business,  if  known,  and  the  amount  of  their 
respective  demands;  but  such  inventory  shall 
not  be  conclusive  as  to  the  amount  of  the 
debtor's  estate,  but  such  assignment  shall  vest 
in  the  assignee  or  assignees  the  title  to  any 
other  property,  not  exempt  by  law,  belonging 
to  the  debtor  or  debtors  at  the  time  of  making 
the  assignment,  and  comprehended  within  the 
general  terms  of  the  same.  Every  assignment 
shall  be  duly  acknowledged  and  recorded  in  the 
county  where  the  person  or  persons  making  the 
same  reside,  or  wl^re  the  business  in  respect  of 
which  the  same  is  made  has  been  earned  on; 
and  in  case  said  assignment  shall  embrace 
lands,  or  any  interest  therein,  then  the  same 
shall  also  be  recorded  in  the  county  or  coun- 
ties in  which  said  land  may  be  situated." 

Other  sections  provide  for  publication  of  no- 
tices to  creditors;  for  the  execution  by  the  as- 
signee of  a  bond  and  the  filing  of  an  inventory 
in  the  county  court;  for  the  report  of  a  list  <S. 
all  creditors  of  the  assignor;  and  for  exception, 
by  any  person  interested,  to  the  claim  or  de- 
mand of  any  other  creditor. 

The  sixth  section  provides  "that  at  the  first 
term  of  the  said  county  court,  after  the  expira-  [338 
tion  of  three  months,  as  aforesaid,  should  no 
exception  be  made  to  the  claim  of  an v  creditor, 
or  if  exceptions  have  been  made,  and  the  same 
have  been  adjudicated  and  settled  by  the  court, 
the  said  court  shall  order  the  assignee  or  as- 
signees to  make,  from  time  to  time,  fair  and 
equal  dividends  (among  the  creditors)  of  the 
assets  in  his  or  their  hands,  in  proportion  to 
their  claims,"  etc. 
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The  eiffhth  section  declares  that  "No  assign- 
ment shful  be  declared  fraudulent  or  void  lor 
want  of  any  list  or  inventory  as  provided  in 
the  first  section." 

The  thirteenth  section  is  in  these  words: 
"Every  provision  in  any  assignment  hereafter 
made  in  this  State  providing  for  the  payment 
of  one  debt  or  liability  in  preference  to  another 
shall  be  void,  and  all  debts  and  liabilities  with- 
in the  provisions  of  the  assignment  shall  be 
paid  pro  rata  from  the  assets  wereof." 

The  main  object  of  this  legislation  is  mani- 
fest. It  is  to  secure  equality  of  right  among 
the  creditors  of  a  debtor  who  makes  a  volun- 
tary assignment  of  his  property.  It  annuls 
every  provision  in  any  assignment  giving  a 
preference  of  one  creditor  over  another,  i^o 
creditor  is  to  be  excluded  from  participation  in 
the  proceeds  of  the  assigned  property  because 
of  the  failure  of  the  debtor  to  make  and  file 
the  required  inventory  of  his  estate  and  the  list 
of  his  creditors.  Nor,  if  such  a  list  is  filed,  is 
any  creditor  -to  be  denied  his  pro  rata  part  of 
such  proceeds  because  his  name  is  omitted, 
cither  by  design  or  mistake  upon  the  part  of 
the  debtor.  The  difflculty  with  the  courts  has 
not  been  in  recognizing  the  beneficent  objects 
of  this  legislation,  but  in  determining  whether, 
in  view  of  the  special  circumstances  attending 
their  execution,  particular  instruments  are  to 
be  treated  as  part  of  an  assignment,  within  the 
meaning  of  the  statute. 

The  leading  case  upon  this  subject  in  the 
Supreme  Court  of  Illinois  is  Preston  v.  Spauld- 
ing,  130  IlL  208  [8  West.  Rep.  481].  In  that 
case  the  members  of  an  insolvent  firm,  in  antici- 
pation of  bankniptcy.  made,  within  a  period  of 
less  than  thirty  days,  four  conveyances  of  their 
individual  estate  to  near  relatives,  and  various 
payments  of  money  to  other  relatives,  on  al- 
[330]  leged  debts.  After  these  conveyances  and  pay- 
ments, and  with  full  knowledge  of  impending 
failure,  the  members  of  the  firm  held  a  con- 
feropce  with  their  legal  advisers  before  the 
expiration  of  said  thii^  days,  respecting  the 
measures  to  be  adopted  by  them  and  the  Siape 
their  failure  was  to  assume.  It  was  determined 
that  they  should  make  a  voluntary  assignment, 
but  that  preference  be  given  to  certain  cred- 
itors by  executing  to  them  what  are  called  judg- 
ment notes.  The  assignment  in  form  was 
made,  but  on  the  same  day  and  before  it  was 
executed,  the  creditors  to  whom  the  notes  were 
given  caused  judgment  bv  confession  to  be  en- 
tered thereon,  and  immediately,  and  before  the 
deed  of  assi^ment  was  or  could  be  filed, 
caused  execution  to  be  issued  and  levied,  where- 
by they  took  to  themselves  the  great  bulk  of 
the  debtor's  estate.  The  trustee,  named  in  the 
assignment,  having  refused  to  attack  the  pref- 
erences thus  secured,  a  creditor  brought  suit 
in  equity  upon  the  theory  that  the  giving  of 
the  judgment  notes  and  the  making  of  the  deed 
of  assignment  were  parts  of  one  transaction, 
and,  consequently,  the  preferences  attempted 
were  illegal  and  void  under  the  statute.  The 
Supreme  Court  of  niinois,  considering  the 
question  whether  the  preferential  judgments 
obtained  in  that  case  were  within  the  prohibi- 
tions of  the  Act  of  1877.  said:  "The  statute  is 
silent  as  to  the  form  of  the  instrument  or  in- 
struments bv  which  an  insolvent  debtor  may 
ciTcct  an  assignment  ...  If,  then,  these  pref- 
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erences  are  to  be  held  to  be  within  the  'provis- 
ions '  of  the  assignment  or  '  comprehended 
within  its  general  terms,'  it  must  be  b^^use 
they  fall  within  the  intent  and  spirit  of  the 
Act  It  will  be  observed,  this  Act  does  not 
assume  to  interfere,  in  the  slightest  degr^  with 
the  action  of  a  debtor,  while  he  retains  the 
dominion  of  his  property.  Notwithstanding 
this  Act,  he  may  now,  as  heretofore,  in  good 
faith  sell  his  propcrtv,  mortgage  or  pledge  it  to 
secure  a  bona  fide  debt,  or  create  a  lien  upon  it 
by  operation  of  law,  as,  by  confessing  a  judg- 
ment in  favor  of  a  bona  fide  creditor.  But 
when  he  reaches  the  point  where  he  is  read^, 
and  determines,  to  yield  the  dominion  of  his 
property,  and  makes  an  assignment  for  the 
benefit  of  his  creditors,  under  the  statute,  this 
Act  declares  that  the  effect  of  such  assignment 
shall  be  the  surrender  and  conveyance  of  all  [340] 
his  estate,  not  exempt  by  law,  to  his  assi^nee^ 
rendering  void  all  preferences  and  bringing 
about  the  distribution  of  his  whole  estate 
equally  among  his  creditors;  and  we  hold  that 
it  is  within  the  spirit  and  intent  of  the  statute, 
that  when  the  debtor  has  formed  a  determina- 
tion to  voluntarily  dispose  of  his  whole  estate, 
and  has  entered  upon  that  determination,  it  is 
immaterial  into  how  many  parts  the  perform- 
ance or  execution  of  his  determination  may 
be  broken,  the  law  will  regard  all  his  acts  hav- 
ing for  their  object  and  effect  the  disposition 
of  his  estate,  as  parts  of  a  single  transaction, 
and,  on  the  execution  of  the  formal  assign- 
ment,  it  will,  under  the  statute,  draw  to  it,  and 
the  law  will  regard  as  embraced  within  its  pro- 
visions, all  prior  acts  of  the  debtor  having  for 
their  ooject  and  purpose  the  voluntary  transfer 
or  disposition  of  bis  estate  to  or  for  creditors; 
and  if  any  preferences  are  shown  to  have  been 
made  or  given  by  the  debtor  to  one  creditor 
over  another  in  such  disposition  of  his  estate, 
full  effect  will  be  given  the  assignment;  and 
such  preferences  w ill,  in  a  court  of  equity,  be 
declared  void,  and  set  aside  as  in  fraud  of  the 
statute." 

After  setting  out  the  details  of  the  plan  de- 
vised to  secure  certain  creditors  a  preference  in 
advance  of  the  filing  of  the  deed  of  assign- 
ment, the  court  further  said:  "It  will  be  ob- 
served that  all  this  was  strictly  in  accordance 
with  the  forms  of  law;  but  will  anyone  deny 
that  a  most  palpable  h^ud  was,  in  fact,  per- 
petrated upon  the  appellee  Spaulding,  bj  the 
debtors,  or  that  the  acts  of  the  debtors  were  in 
fraud  of  the  statute?  .  .  .  This  Voluntary  As- 
signment Act  is  in  its  character  remedial,  and 
must,  therefore,  be  liberally  construed;  and  no 
insolvent  debtor,  having  in  view  the  disposition 
of  his  estate,  can  be  permitted  to  defeat  its 
operation  by  effecting  unequal  distribution  of 
his  estate  by  means  of  an  assignment,  and  any 
other  shift  or  artifice  under  the  forms  of  law* 
and  whatever  obstacles  might  be  encountered 
in  other  courts  of  this  State,  a  court  of  equity, 
when  properly  invoked,  was  bound  to  look 
through  and  beyond  the  form,  and  have  regard 
to  the  substance,  and  having  done  so,  to  find 
and  declare  these  preferential  judgments  void, 
under  the  statute,  and  to  set  them  aside."  See  r34X  1 
also  Miners  2faL  Bank's  App,  57  Pa.  1»3,  IW; 
Winner  ▼.  Uoyt,  66  Wis.  227,  239;  Wilks  ▼. 
Walker,  22  S.  C.  lOS,  111. 

We  agree  with  the  Supreme  Court  of  DHnofs 
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that  tbis  statute,  being  remedial  in  its  character, 
must  be  liberally  construed;  that  is,  construed 
"lari^ly  and  beneficially,  so  as  to  suppress  the 
Kdschief  and  advance  the  remedy."  That 
court  said  in  Ohieago^  B,  A  A.  R,  Co.  v.  Dunn, 
63  111.  260,  263:  "The  rule  in  construing  rem- 
edial statutes,  though  it  may  be  in  derogation 
of  the  common  law,  is,  that  everything  is  to  be 
done  in  advancement  of  the  remedy  that  can 
be  done  consistently  with  any  fair  construction 
that  can  be  put  upon  it"  See  also  Johnes  v. 
Johnes,  8  Dow,  Pari.  Cas.  16.  If,  then,  we 
avoid  over  strict  construction,  and  regard  sub- 
stance rather  than  form;  if  ^ect  be  given  to 
this  legislation,  as  against  mere  devices  that 
will  defeat  the  object  of  Its  enactment,  the  sev- 
eral writings  executed  by  Alexander  Wliite. 
Jr.,  all  about  the  same  time,  to  his  mother,  sis- 
ters, and  brother,  whereby,  in  contemplation 
of  his  bankruptcy,  and  according  to  a  plan 
previously  formea,  be  surrenderea  his  entire 
estate  for  their  beneilt,  to  the  exclusion  of  all 
other  creditors,  must  be  deemed  a  single  instru- 
ment, expressing  the  purposes  of  the  parties  in 
consummating  one  transaction,  and  operating 
as  an  assignment  or  transfer  under  which  the 
appellee,  Cotzhausen,  may  claim  equality  of 
righ t  w  ith  the  creditors  so  preferred.  It  is'true 
there  was  not  here,  as  in  Preston  v.  Spaulding, 
a  formal  deed  of  assignment  by  the  debtor  un- 
der the  statute.  But  of  what  avail  will  the  stat- 
ute be  in  securing  equality  among  the  creditors 
of  a  debtor  who,  tieing  insolvent,  has  deter- 
mined to  yield  the  dominion  of  his  entire  estate, 
and  surrender  it  for  the  benefit  of  creditors,  if 
some  of  them  can  be  preferred  by  the  simple 
device  of  not  making  a  formal  assignment,  and 
permitting  them,  under  the  cover  or  by  means 
of  conveyances,  bills  of  sale,  or  written  trans- 
fers, to  lake  his  whole  estate  on  account  of  their 
respective  debts,  to  the  exclusion  of  other  cred- 
itors? If  Alexander  White,  Jr.>  intendinff  to 
surrender  all  his  property  for  the  benefit  of  his 
creditors,  and  to  stop  business,  had  excepted 
from  the  conveyances,  bill  of  sale  and  trans- 
fers, executed  to  his  mother,  sisters  and  brother, 
a  relatively  small  amount  of  property,  and  had 
shortly  thereafter  made  a  general  assignment 
under  the  statute,  it  could  not  be  doubted,  un- 
der the  decision  in  Preston  v.  Spaulding,  and  in 
view  of  the  facts  here  discloses,  that  such  con- 
veyances, bill  of  sale  and  transfers  would  have 
been  held  void  as  ^ving  forbidden  perferences 
to  particular  creditors;  and  his  assignment 
woiiid  have  been  held,  at  the  suit  of  other  cred- 
itors, to  embrace  not  simply  the  property  owned 
by  him  when  it  was  made,  but  all  that  he  pre- 
viously conveyed,  sold,  and  transferred  to*  his 
mother,  sisters,  and  brother.  But  can  he,  hav- 
ing the  intention  to  quit  business  and  surrender 
his  entire  estate  to  creditors,  be  permitted  to 
defeat  any  such  result  by  simply  omitting  to 
make  a  formal  assignment,  and  by  including 
the  whole  of  his  property  in  conveyances,  bills 
of  sale,  and  transfers  to  the  particular  credi^ 
ors  whom  he  desires  to  prefer?  Shall  a  fail- 
ing debtor  be  allowed  to  employ  indirect  means 
to  accomplish  that  which  the  law  prohibits  to 
be  done  directly  ?  Thesequestions  must  be  an- 
swered in  the  negative.  Tney  could  not  be  an- 
swered otherwise  without  suggesting  an  easy 
mode  by  which  the  Entire  object  of  this  legis- 
lation may  be  defeated. 
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We  would  not  be  understood  as  contraven- 
ing the  general  principle,  so  distinctly  an- 
nounced by  the  Supreme  Court  of  Llinois,  that 
a  debtor,  even  when  financially  embarra^ssed, 
may  in  good  faith  compromise  his  liabilities, 
sell  or  transfer  property  in  i)ayment  of  debts, 
or  mortgage  or  pleage  it  as  security  for  debts, ^ 
or  create  a  lien  upon  it  by  means  even  of  a 
Judgment  confessed  in  favor  of  his  creditors. 
Preston  Y.jBpauiding;  Field  v.  Oeohegan,  125 
m  70  [14  West.  Rep.  8871.  Suish  transactions 
often  take  place  in  the  ordinary  course  of  busi- 
ness, when  the  debtor  has  no  purpose,  in  the 
near  future,  of  discontinuing  business  or  of  go- 
ing into  bankruptcy  and  surrendering  control 
of  all  his  property.  A  debtor  is  not  bound  to 
succumb  under  temporary  reverses  in  his  af- 
fairs, and  has  the  right,  acting  in  good  faith, 
to  use  his  property  in  any  mode  he  chooses,  in 
order  to  avoid  a  general  assignment  for  the 
benefit  of  his  creditors.  We  only  mean,  by 
what  has  been  said,  that  when  an  insolvent 
debtor  recognizes  the  fact  that  he  can  no  longer 

§0  on  in  business,  and  determines  to  yidd  the  [343] 
ominion  of  his  entire  estate,  and  in  execution 
of  that  purpose,  or  with  an  intent  to  evade  the 
statute,  transfers  all,  or  substantially  all,  his 
property  to  a  part  of  his  creditors,  in  order  to 
provide  for  them  in  preference  to  other  credit- 
ors, the  instrument  or  instruments  by  which 
such  transfers  ire  made,  and  that  result  is 
reached,  whatever  their  form,  will  be  held  to 
operate  as  an  assignment,  the  benefits  of  which 
may  be  claimed  by  any  creditor  not  so  pre- 
ferred, who  will  take  appropriate  steps  in  a 
court  of  equity  to  enforce  the  equality  contem- 
plated by  the  statute.  Such  we  think  is  the 
necessary  result  of  the  decisions  in  the  highest 
court  of  the  State. 

The  views  we  have  expressed  find  some  sup- 
port in  adjudged  cases  in  the  Eighth  Circuit, 
where  the  courts  have  construed  the  Statute  of 
Missouri  providing  that  "£very  assignment  of 
lands,  tenements,  goods,  chattels,  effects  and 
credits  made  by  a  debtor  to  any  person  in  trust 
for  his  creditors,  shall  be  for  the  benefit  of  all 
the  creditors  of  the  assignor  in  proportion  to 
their  respective  claims.^  Referring  to  that 
statute,  Srekel,  J„  said,  in  Kellog  v,  Richard- 
son^ 19  Fed.  Rep.  70,  72--following  the  previ- 
ous  case  of  Martin  v.  Hausman,  14  Fed.  Rep, 
160 — :  '*A  merchant  may  ffive  a  mortgage  or  a 
deed  of  trust  of  part  or  all  of  his  property,  to 
secure  one  or  more  of  his  creditors,  thus  pre- 
ferring them;  but  he  cannot  convey  the  whole 
of  his  property  to  one  or  more  creditors  and 
stop  doing  business.  Such  turning  over  and 
virtually  declaring  insolvency  brings  the  in- 
strument or  act  by  which  it  is  done  within  the 
Assignment  Law  of  Missouri,  which  requires 
a  distribution  of  the  property  of  the  failing 
debtor  for  the  benefit  of  all  the  creditors  in 
proportion  to  their  respective  claims.  Such 
is  the  declared  policy  of  the  law;  it  places  all 
creditors  upon  an  equal  footing."  So  in  Kerbs 
V.  Ewing,  22  Fed.  Bep.  698,  where  Judge  Mo- 
Crary,  referring  to  the  Missouri  Statute,  said: 
"No  matter  what  the  form  of  the  instrument, 
where  a  debtor,  being  insolvent,  conveys  all  his 
property  to  a  third  party,  to  pay  one  or  more 
creditors,  to  the  exclusion  of  others,  such  a 
conveyance  will  be  construed  to  be  an  assign- 
ment for  the  benefit  of  all  the  creditors;  the  pref- 
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■  ■■  geman.i»  Fed.  Rep.  818,  814,  It  was  uld  by 
Treat,  J.,  tbat  the  coDcluiloa  reitcbed  by  Mr. 
JtiiUee  Millersndi/uc^ftMcCrarT,  Erekei.  and 
himself,  was  "  tbat  under  the  Gutule  of  tbe 
€tale  of  Missouri  concenilDg  Toluntary  asdgD- 
meats,  when  propertywaa  dlspoeed  of  in  eo' 
tirety  or  aulwtan  dally —that  Is.  the  entire  prop- 
erty of  the  debtor,  he  being  Insolvent — It  fell 
within  tbe  protlaioiia  of  the  AadgDment  Law. 
The  very  purpose  of  the  law  was  that  no  pref- 
erence shoula  be  given.  No  metier  bv  what 
name  the  end  fa  sought  to  be  effected,  ft  is  in 
violalloD  of  that  statute.  Ton  may  call  it  a 
mortgage,  ^or  you  may  malie  a  confession  of 
judgment,  or  use  any  other  contrivance,  by 
whatever  naroeknown,  if  the  purpose  is  to  dis- 
pose of  an  loBoIveot  debtor's  estate,  whereby  a 
preference  la  to  be  effected,  it  is  In  violation  of 
the  statute."  Bee  also  Perry  t.  Coi^,  21  Fed. 
Rep.  787;  Clapp  v.  DiUman,  21  Fed.  Bep.  16; 
Clapp  y.  ifbrdmgwr,  26  Fed.  Rep.  71 . 

If  Alexander  White,  Jr.,  bad  made  a  formal 
assignment  of  hia  entire  property  in  trust  for 
the  benefit,  primarily  or  eicloaiTely,  of  bis 
mother,  sisters  and  brothers,  as  creditors,  ita 
illegality  would  have  been  so  apparent  that 
other  creditors  would  have  been  allowed  to 
participate  in  the  proceeda  of  sale.  By  the 
coDTeyaucea,  bnt  of  sale,  confeaslon  of  Judg- 
ment and  tiBnifers,  all  made  about  tbe  same 
time,  and  pursuant  to  an  understanding  pre- 
viously reached,  he  haa  effected  precise^  tbe 
same  result  as  would  have  been  reached  by  a 
formal  assignment  to  a  trustee  for  the  exclu- 
sive benefit  of  liis  mother,  brother  and  dstera. 
The  latter  is  forbidden  by  the  letter  ot  the 
statute,  and  the  former  is  equally  forbidden  by 
its  spirit.  Hurcly,  the  mere  name  of  tbe  par- 
ticular lustruments  by  which  the  illegal  result 
is  reached  ought  not  to  be  permitted  to  stand 
in  the  way  of  giving  tbe  relief  contemplated  by 
the  statute.  Courts  of  equity  are  not  to  be 
misled  by  mere  devices,  nor  baffled  by  mere 

It  remainsonly  toconsider  tbe  eSect  of  these 
views  upon  the  decree  below.  We  have  al- 
ready seen  that  the  circuit  court  proceeded  up- 
on the  ground  tbat  tbe  conveyances,  bill  ot 
sole,  confession  of  Judgment  and  transfeis  by 
g^g-i  Alexander  White,  Jr.,  were  made  without 
adequate  consideration  and  with  intent  to 
hiDder,  delay  and  defraud  the  appellee.  Upon 
these  grounds  il  gave  him  a  prior  right  io  the 
distribution  of  tbe  property.  We  are  not  able 
to  assent  to  this  detet  mi  cation  of  tbe  rights  of 
the  parlies;  for  the  mother,  sisters  and  Drotbor 
of  Alexander  White,  Jr.,  were  his  creditors, 
and,  so  far  as  the  record  discloses,  they  only 
sought  to  obtain  a  preference  over  other  credit- 


prlving  them  of  their  interest,  under  tbe  stat- 
ute, in  the  proceeds  of  tbe  property  in  ques- 
tion, or  Justify  a  decree  giving  a  pnor  right  to 
the  appellee.  It  was  not  intended,  by  the  stat- 
ute, to  give  priority  of  right  to  the  creditors 
who  are  not  preferred.  AU  that  the  appellee 
can  claim  is  to  participate  In  such  proeeeas  up- 
on terms  of  equallly  witb  other  crwiitoiB. 

It  results  that  the  decree  below  is  erroneous, 
so  far  as  It  directs  the  property,  rights  and 
CSS 


Interests  therein  described  to  be  sold  in  saU>- 
faction  primarily  of  the  sums  found  by  the  de- 
cree to  be  due  from  Alexander  White,  Jr.,  to 
tbe  appellee.  Tbe  case  should  go  to  a  maatw 
to  ascertain  the  amount  of  all  the  debts  owing 
by  Alexander  White,  Jr.,  at  tbe  dale  of  said 
coQveyancea,  bill  of  sale,  and  tranafen.  In 
respect  to  the  amounts  due  from  him  to  his 
mother,  sisters  and  brother,  respectively,  it 
is  not  neceeaary  at  thia  time,  to  eipreas  any 
opinion,  further  than  tbat  the  accounting  in 
the  probate  court  between  them  la  not  cooclit- 
sivB  against  tbe  appellee.  It  will  be  for  tha 
court  Delow  to  determine  under  all  evidence, 
what  amounts  are  Justly  due  from  Alexander 
White,  Jr.,  to  his  mother,  sisters  and  brother, 
taking  into  conaideratlon  all  the  drcumataucea 
attending  his  management  of  the  property, 
formerlv  owned  by  his  father,  whether  real  or 
personal. 

To  the  exteTit  vm  have  indieaUd,  the  decree  ia 
rmenad,  each  tide  paying  ont  h<df  Vis  eMtt  in 
thie  Bt>urt;a7id  thecattte  U  nmtanded,  with  a  di- 
rection for  further  proceeding*  not  inooneiilent 
with  thii  opinion. 

The  CUef  Jnatlee  did  not  ait  in  this  com 
or  participate  in  its  decision. 


(See  8. 0.  Reporter's  ed.  fiS-tSS.) 

Tratufer  by  national  bank  in  eonlemptation  of 
ineoiven^,  wid~~intenl  of  tran^eree—tii^ 
legaeTit  agreement— declaration. 


Id  oootempiBUon  of  In- 


._j  creditor  bank  to  other  creditors. 

3.  The  statute  makes  suab  a  tnunter  void,  ak 
thourh  there  was  no  auob  view  on  the  part  ot  tba 
ciedltor  bank  In  reoelvtnf  the  traoner  of  tba 
aaseta,  and  altbough  there  wai  no  knowledse  or 
BusjilcloaatChattJineoD  tts  part  that  the  bans- 
femng  lank  was  Insolvent  or  contemplated  In* 
solveao7i  or  was  not  dolor  bualnen.  or  that  Its 
dtreeton  bad  vot«d  to  oloae  it,  or  that  appUoatlon 
was  to  be  made  tor  a  receiver;  and  althoiurh  tba 
transfer  took  plooa  before  the  appllDBtlDn  tor  ■ 
~ made,  ibe  latent  to  prefer  was  a  oeik 


cosar*  conCluBlon. 

1.  Apt  lubeequeot 
banks,  made  alter  th 


appo' 


the  r 


r  had  been  aotuallr 


L"W"«':i 


it  the  trial  or  before,  ai 


objection  to  S  . 

'*'  nr  before,  and  no  ruUna  on  tba 

nj.and  tbe  defendant  did  not  n> 

„ . 1  that  the  plalDtltr»hould  elect  an 

which  count  be  would  ask  a  verdict,  tbe  objection 
cannot  t>e  takeo  in  this  oourt  that  the  couula  of 
tho  declaiatloQ  were  tnooiulrient  irltb  eaoh  otlier. 

[No.  168.1 
ArgvedJan.  14,  IS8S.    Decided  Jan.  tS.lSSa. 
1»  L'.  S. 
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Fl  ERKOR  to  the  Circuit  Ck>urt  of  the  United 
States  for  the  District  of  Massachusetts, 
to  review  a  Judgment  in  favor  of  a  receiver  of 
a  national  bank  in  an  action  to  recover  of 
another  national  bank  the  amount  of  the  assets 
of  the  former,  transferred  to  the  latter  bank,  in 
contemplation  of  insolvency.    Affirmed, 

Reported  below,  22  Fed.  Rep.  697. 

The  facts  are  stated  in  the  opinion. 

Mesffn,  J*  C*  Coombs  and  ilussell  Ch^ky* 
for  plaintiff  in  error: 

There  must  be  an  act  of  insolvency,  that  is, 
a  failure  to  redeem  circulating  notes. 

IM)erti  y.  HiU,  28  Blatchf.  191;  23  Fed  Rep. 
811. 

Only  one  kind  of  payment  is  void,  namely: 
fhat  in  which  the  state  or  contemplation  of  in- 
lolvency  and  the  intent  tqprefer  concur. 

Case  V.  Citizens  Bank,  2  Woods,  28. 

The  result  is  not  always  evidence  of  the  sup- 
posed intent 

Jones  V.  Eowland,  8  Met.  877,  886. 

Payment  made  in  the  usual  course  of  deal- 
ing cannot  be  said  to  have  been  made  in  con- 
templation of  insolvency. 

Ihitcher  v.  Importers  i  T.  Nat,  Bank,  69  N. 
T.  6, 11;  RoberU  v.  Hill,  28  Blatchf.  812,  817; 
24  Fed.  Rep.  571,  574;  Oragie  v.  Hadley,  99  N. 
Y.  131. 

The  weight  of  evidence  as  to  intent  was  for 
the  jury. 

BiUs  V.  Smith,  6  Best  &  8. 814,  821. 

The  receiver  may  treat  a  preference  as  void 
or  as  valid,  but  he  cannot  do  both. 

SmilJi  V.  ffodson,  4  T.  R.  211;  Butler  v.  Hil- 
dreth.  6  Met.  49;  Snow  v.  Lang,  2  Allen,  18. 

A  general  verdict  on  two  counts,  one  of 
which  is  good  and  the  other  bad,  must  be  set 
aside. 

Orant  v.  Astle,  2  Doug.  722,  780;  Empson  v. 
Oriffin  11  Ad.  &  El.  186;  Torkv,  Johnson,  116 
Mass.  482;  Md,  ▼.  BaldtHn,  112  U.  8.  490,  498 
(28: 822.  828). 

Mr.  A.  A.  Ranney»  for  defendant  in  error: 

There  were  acts  of  insolvency,  and  in  contem- 
plation of  actual  insolvency  proceedings,  under 
the  Banking  Act  and  within  the  protons  of 
Revised  Statutes,  g  5242,  before  the  transaction 
in  dispute. 

The  exception  to  the  ruling  of  the  court  be- 
low on  that  point  seems  to  be  frivolous. 

First  Nat.  Bank  v.  CoWy,  88  U.  S.  21  Wall. 
609  <22: 687);  Eayn(yr  v.  Pacific  Nat.  Bank,  17 
Jones  &  8.  119;  8.  C.  98  N.  T.  871;  Irons  v. 
Manufacturers  Nat.  Bank,  6  Biss.  801;  Market 
Nat.  Bank  v.  Padfie  Nat.  Bank,  80  Hud,  50; 
Bobinson  v.  Newherne  Nat.  Bank,  81  N.  Y.  885; 
Be  Manufacturers  Nat.  Bank,  5  Biss.  499; 
Casey.  Citizens  Bank,  2  Woods,  28;  Richmond 
V.  Irons,  121  U.  8.  28  (80:866);  2  Morawetz, 
Priv.  Corp.  §  787;  Wood  v.  Dummer,  8  Mason, 
808,  811. 

The  vote  of  the  directors  of  May  20,  1882. 
terminated  the  power  of  the  cashier  to  do  busi- 
ness. 

Harrington  v.  First  Nat.  Bank,  1  Thomp.  & 
C.  861;  Broum  v.  Adams,  5  Biss.  181. 

The  transaction  comes  within  the  prohibi- 
tion contained  in  Revised  Statutes  §  5242. 

Watson  V.  Taylor,  88  U.  8.  21  Wall.  878  (22 
676;  Forbes  v.  Horjoe,  102  Mass.  427. 

The  Banking  Act  makes  the  transfer  or  pay- 
ment prohibited  absolutely  void. 
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Peekhatn  ▼•  Burrows,  8  Story,  544;  Case  ▼. 
Citizens  Bank,  2  Woods,  28;  Boberts  ▼.  EiU, 
24  Fed.  Rep.  571. 

The  Security  Bank  must  be  held  as  bailee  or 
trustee. 

Marr  v.  Bank  of  West  Tenn.  4  Coldw.  472; 
Libby  V.  Hopkins,  104  U.  8.  808  g6:769); 
Traders  Nat.  Bank  ▼.  Campbell,  81  U.  B.  14 
Wall.  97(20:884). 

Mr.  Justice  Blatchford  delivered  the  opm- 
ion  of  the  court: 

This  is  an  action  at  law,  brought  in  the  Dis- 
trict Court  of  the  United  States  for  the  District 
of  Massachusetts,  in  November,  1882,  by  the 
Receiver  of  the  Pacific  National  Bank,  a  cor- 
poration duly  organized  under  the  Banking 
Laws  of  the  UnitS  States,  against  the  Nationcu 
Security  Bank,  another  corporation  .so  organ- 
ized. 

The  declaration  contains  three  counts.  The 
first  count  alleges  that  the  Pacific  National 
Bank  became  msolvent  and  failed;  that  the 
Comptroller  of  the  Currency,  on  the*  22d  of 
May,  1882,  appointed  the  plaintiff,  Linus  M. 
Price,  receiver  of  the  same;  that  the  bank 
stopped  business  and  closed  its  doors  on  the 
20th  of  May,  1882,  being  insolvent  and  unable 
to  pay  its  debts;  that  Btei)s  were,  on  that  day, 
taken  to  reoresent  it  to  said  comptroller  as  in- 
solvent ana  to  have  a  receiver  appointed  to 
close  it  up;  that  it  was  determined  on  the 
20th  of  Marf,  1882,  not  to  open  its  doors  or 
carry  on  business  longer;  that,  on  that  day,  the 
Security  Bank  was  owing  to  the  Pacific  Bank, 
in  accoimt,  as  balance  on  book,  $40.25,  and  the 
former  bank  also  held  against  the  latter  a  cer- 
tificate of  deposit  for  $10,000;  that,  on  the  22d 
of  May,  1882,  the  Pacific  Bank,  through  its 
cashier,  although  it  was  then  insolvent  and 
contemplated  insolvency,  and  had  then  actually 
failed  and  stopped  business  and  taken  said  steps 
for  the  appointment  of  a  receiver,  transferred  and 
delivered  to  the  Security  Bank  certain  checks, 
drafts,  bills  and  other  property,  amounting  on 
their  face  to  the  sum  of  $10,967.95,  which, 
with  the  said  $40.25,  made  the  sum  of 
$11,008.20;  that  the  Security  Bank  thereupon 
^ve  to  the  cashier  of  the  Pacific  Bank  a  cer- 
tificate of  deposit,  as  follows: 

"No.  6216        National  Sbottritt  Bakk, 
*'$11,008AV  Boston,  May  22,  1882. 

"E.  C.  Whitney,  cash.,  has  deposited  in  this 
bank  eleven  thotisand  and  eigbt|J^  dollars, 
payable  to  the  order  of  himself  on  the  return  of 
this  certificate  properly  indorsed. 

"Chab.  R.  Batt,  Cashier;" 

that  the  Security  Bank  collected  the  money  up- 
on the  said  checks,  etc. ;  that  the  said  certifi- 
cate of  deposit  came  to  the  hands  of  the  plaintiff 
as  receiver  among  the  other  assets  of  the  Pa- 
cific Bank;  that,  on  a  demand  made  by  him, 
the  Security  Bank  refused  to  deliver  or  pay  the 
said  property,  or  its  avails,  claiming  a  right  to 
set  it  off  or  apply  it  on  the  said  certificate  of 
deposit  for  $10,000;  that,  on  the  20th  of  May, 
lb82,  the  Pacific  Bank  was  insolvent;  that  it 
and  its  directors  and  officers  well  knew  the 
same  and  contemplated  insolvency:  that  it  was 
in  the  same  condition  on  the  22d  oi  May,  1882; 
that  the  said  transfer  of  property  to  the  Secu- 
rity Bank  was  in  fraud  of  the  creditors  of  the 

688 


228-288 


BUPBBMB  COUBT  OF  THE  UjNITSD  StAT&B. 


Oct.  Tekm, 


Pacific  Bank  with  a  view  of  giving  the  fonner 
bank  a  pieference  over  other  creditors  by  hav- 
ing the  same  operate  as  a  payment  of  the  debt 
due  to  the  Security  Bank  by  the  Pacific  Bank, 
by  way  of  set-off  or  otherwise;  that  the  said 
transfer  was  illegal,  and  if  allowed  to  operate 
as  a  set-off  or  payment  would  work  an  unlaw- 
ful preference,  and  that  the  Pacific  Bank,  and 
its  officers  and  cashier,  well  knew,  when  the 
transfer  was  made,  that  the  property  or  its 
proceeds,  when  collected,  would  or  might  be 
availed  of  for  the  payment  of  the  debt  due  the 
Security  Bank  by  way  of  set-off  or  otherwise, 
and  contemplated  the  same,  or  was  bound  and 
is  ipresumea  by  law  to  have  contemplated  and 
intended  the  same. 

The  second  count  of  the  declaration  alleges 
the  giving  of  the  certificate  of  deposit  for 
$11,^.20;  that  the  plaintiff,  as  receiver,  pre- 
sented to  the  Security  Bank  said  certificate, 
duly  indorsed,  and  demanded  payment  thereof; 
but  that  the  defendant  refused  to  pay  it.  The 
third  count  alleges  that  tiie  defendant  owes  to 
the  plaintiff,  as  receiver,  $11,008.20,  as  and  for 
money  had  and  received  by  the  defendant  to 
the  use  of  the  plaintiff.  The  declaration  de- 
•m^nds  the  recoverv  of  $11,008^,  with  interest. 

The  defendant  filed  an  answer  and  a  declara- 
tion in  set-off.  The  substance  of  these  papers 
is,  that  the  defendant  has  a  claim  in  set-off 
against  the  Pacific  Bank  for  the  amoimt  of  the 
certificate  of  deposit  of  the  latter  bank  for 
$10,000,  which  was  as  follows: 

"  The  Pacific  Natiokal  Bakk  of  Boston, 

Mass., 
'*  $10,000.  Boston,  May  18th,  1882. 

**  This  certifies  that  there  has  been  deposited 
in  this  bank  ten  thousand  dollars,  payable  to 
the  order  of  Nat.  Security  Bank  on  return  of 
this  certificate  properly  indorsed. 

"  No.  2618.  K  C.  Whitnet,  Cashier, 

"(Countersigned)  G.  H.  Bbnyon.  Teller." 

The  plaintiff  put  in  an  answer  to  the  defend- 
ant's declaration  in  set-off,  making  substantially 
the  same  averments  which  are  contained  in  the 
first  count  of  the  plaintiff's  declaration. 

On  these  issues  there  was  a  trial  by  a  jury, 
which  resulted  in  a  verdict  for  the  plaintiff  for 
$12,282.88,  and  a  Judgment  for  him  for  that 
amount,  with  costs.  The  case  was  taken  to 
the  circuit  court  by  the  defendant,  by  a  writ 
of  error,  and  it  affirmed  the  judgment  of  the 
district  court,  with  costs.  The  opinion  of  the 
circuit  court  is  reported  in  22  Fed.  Rep.  697. 
The  plaintiff  brought  the  case  to  this  court  by  a 
writ  of  error;  and  afterwards  Peter  Butler,  as 
successor  of  Price,  as  receiver,  became  plaintiff 
in  error. 

There  was  a  bill  of  exceptions  taken  by  the  de- 
fendant in  the  district  court  It  states  that  the 
three  counts  of  the  plaintiff's  declaration  were 
all  for  the  same  cause  of  action,  and  that  the 
right  of  action  contained  in  the  first  count  was 
founded  upon  section  5242  of  the  Revised 
8tatutea.  That  section  provides  as  follows: 
*'  All  tranters  of  the  notes,  bonds,  bills  of  ex- 
change, or  other  evidences  of  debt  owing  to  any 
national  banking  association,  or  of  deposits  to 
its  credit;  all  assignments  of  mortgages,  sure- 
ties on  real  estate,  or  of  Judgments  or  decrees 
in  its  favor;  all  deposits  of  money,  bullion  or 
other  valuable  things  for  its  use,  or  for  the  use 
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of  any  of  its  shareholders  or  eroditors;  and  all 
payments  of  money  to  either,  made  after  the 
commission  of  an  act  of  insolvency,  or  in  con- 
templation thereof,  made  with  a  view  to  pre* 
vent  the  application  of  its  assets  in  the  manner 
prescribed  by  this  chapter,  or  with  a  view  to 
the  preference  of  one  creditor  to  another,  ex* 
cept  in  payment  of  its  circulating  notes,  shall 
be  utterly  null  and  void." 

That  section  is  incorporated  in  the  Revised 
Statutes  from  section  52  of  the  Act  of  June  8, 
1864,  chap.  106  (13  Stat,  at  L.  115).  The  two 
sections  differ  in  these  respects:  the  word 
**  transfer "  becomes  **  transfers;"  the  words 
**  and  other  "  become  **  or  other;"  the  worda 
"any  association"  become  "any  national 
bantung  association;"  the  words  "  with  a  view 
to  prevent"  become  "made  with  a  yiew  to 
prevent;"  and  the  words  "this  Act"  become 
"this  chapter."  No  change  was  made  in  the 
meaning  of  the  statute  by  inserting  in  section 
5242  the  word  "  made,"  not  found  in  section  63 
of  the  Act  of  1864. 

The  bill  of  exceptions  states  that  it  was  ad- 
mitted at  the  trial  that  the  $40.25  was  on  de- 
posit in  the  Security  Bank  before  the  commis- 
sion of  any  act  oi  insolvency  by  the  Pacific 
Bank,  and  that  as  to  so  much  of  the  plaintiff's 
claim  the  set-off  was  a  good  answer.  As  to 
the  rest  of  the  claim,  the  following  facts  were 
proved  or  admitted: 

"  On  Saturday,  Maj  20,  1882,  the  Padflo 
Bank,  which  had  previously  failed  in  Novem- 
ber, 1881,  and  had  af  terwaras  reorganized  and 
done  business,  being  deeply  insolvent,  its  di- 
rectors held  a  meeting  in  the  afternoon  after 
the  regular  close  of  business  for  the  day,  and 
passed  these  votes,  which  votes  and  Uie  pro- 
posed action  the  directors  purposely  kept  con- 
cealed until  they  were  carried  out:  'Voted, 
To  go  into  liquidation.  Yotod,  That  the  bank 
be  closed  to  business.  Voted,  That  Lewia 
Coleman,  president,  Micah  Dyer,  Jr.,  Andrew 
F.  Reed,  directors,  and  William  J.  Best,  be 
and  hereby  are  appointed  a  committee  to  pro- 
ceed to  Washin^n  to  confer  with  the  Hon. 
John  J.  Knox,  Comptroller  of  the  Ctirrencv, 
as  to  the  measures  proper  to  be  taken  in  the 

S resent  situation;  that,  if  the  comptroller  shall 
eem  it  necessary  to  appoint  a  receiver,  the  di- 
rectors unanimously  recommend  for  that  po- 
sition Mr.  E.  C.  Whitney,  who.  since  Man^ 
18,  has  discharged  the  duties  of  cashier  with 
great  ability.  dSi^nce  and  energy,  and  who 
is  perfectly  familiar  with  the  assets,  liabilities 
and  affairs  of  the  bank  and  thoroughly  under- 
stands the  steps  neces^ry  to  be  taken  to  speed- 
ily and  profitably  realize  upon  the  estate  to  the 
fullest  extent;  that,  if  Mr.  £.  C.  Whitney  shall 
be  appointed  receiver  of  the  bank,  the  direct- 
ors will  furnish  satisfactory  bonds  for  the 
faithful  discharge  of  his  duties,  to  any  amount 
which  the  comptroller  may  reouire." 

"  And  the  bank  never  later  aid  any  business 
except  so  far  as  appears  in  this  biU.  The  oooi- 
mittee  of  the  directors  went  to  Washington  on 
Saturday  night,  and  on  Monday.  May  22,  saw 
the  comptroller,  who  appointed  the  plaintiff 
receiver  about  ten  o'clock  A.  M.,  and  the 
plaintiff  left  Washington  on  Monday  and  on 
the  following  day  armed  in  Boston  and  took 
possession  of  the  bank. 
"  For  some  Ume  before  this,  and  eyer  shace 
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[228]  the  rasuscitatfon  of  the  bank  after  its  first  faQ- 
ure,  the  Pacific  Bank,  not  being  a  member  of 
tbe  Boston  clearing  house,  had  been  in  the 
habit  daily,  of  deiradting  with  the  defendant 
all  checks  receiyed  by  the  Pacific  Ban^  to  be 
collected  through  the  clearing  house  by  the  de- 
fendant, with  which  the  Pacific  Bank  was 
credited  as  a  depositor  and  against  which  it 
drew. 

*'C)n  Monday  mominff,  May  22,  Whitney, 
the  cashier  of  the  Padflc  Bank,  received  by 
mail,  as  usuifl,  many  letters  inclosing  drafts, 
and  diccks,  and  sent  all  these  checks  and 
drafts,  amounting  to  $10,967.06,  to  the  defend- 
ant bank,  where  they  were  received  and  forth- 
with sent  to  the  clearing  house,  with  other 
checks,  to  be  cleared,  by  defendant. 

"  The  messenger  who  carried  the  checks  to 
the  defendant  took  at  the  same  time  and  pre- 
sented to  the  defendant  a  check  drawn  by 
Whitney  for  $11,006.20,  being  the  whole 
amount  of  the  chedks  then  deposited,  and 
$40.25  already  to  the  credit  of  the  Pacific 
Bank  on  its  current  deposit  account  with  the 
defendant 

"  The  defendant's  paying  teller,  at  the  mes- 
•en^'s  request,  gave  him  the  defendant's  ne- 
gotiable certificate  of  deposit,  payable  on  de- 
mand, for  the  said  sum  of  $11,(K)8.20.  The 
defendant  at  that  time  held  the  negotiable  cer- 
tificate of  deposit  of  the  Pacific  Buik,  payable 
en  demand  for  $10,000."  The  copies  of  those 
certificates  are  hereinbefore  set  foith. 

*'  These  transactions  took  place  as  early  as 
half  past  nine  on  the  morning  of  May  22,  and 
DO  officer  of  the  defendant  bank  then  knew  or 
suspected  that  the  Pacific  Bank  was  insolvent 
or  contemplating  insolvency,  or  was  not  doine 
business  as  usual,  or  that  its  directors  had 
voted  to  close  it,  or  that  application  was  to  be 
made  for  a  receiver;  and  no  application  had,  in 
fact,  at  that  time  been  made  to  the  comptroller, 
it  being  made  about  10  A.  M.  of  that  day." 
The  parties  had  duly  demanded  of  each  other 
payment  of  their  respective  claims. 

The  bill  of  exceptions  also  states  as  follows: 
"  There  was  other  evidence  given  in  the  case  on 
both  sides,  and  particularly  on  the  question 
whether  any,  and  if  any,  what,  agreement  was 
afterwards  made  between  Whitney,  the  cash- 
ier  of  the  Pacific  Bank,  and  Batt,  the  cashier 
[229]  of  the  defendant  bank,  as  to  the  terms  and 
conditions  on  which  the  deposit  made  on  May 
22d,  as  above  stated,  shoula  be  held  by  the  de- 
fendant, part  of  this  evidence  consisting  of  a 
letter  from  Whitney  to  Batt."  It  then  pro- 
ceeds: "The  defendant  requested  the  judge  to 
submit  to  the  Jury  the  three  following  questions: 
First,  whether  or  not  there  was  in  fact  any 
view  or  intent  on  the  part  of  the  Pacific  Bank, 
or  any  of  its  officers,  to  give  a  preference  to 
the  defendant  over  other  creditors,  or  to  pre- 
vent the  application  of  the  assets  of  the  Pacific 
Bank  in  the  manner  prescribed  in  the  Bank 
Act;  second,  whether  or  not  any  subsequent 
agreement  was  made  varying  the  relation  of 
the  two  banks  as  they  existea  at  the  time  the 
checks  were  deposited;  third,  if  the  Jury  ap- 
fwer  the  preceding  question  in  the  affirmative, 
whether  or  not  such  agreement  was  expressed 
In  Whitney's  letter.  The  defendant  at  the 
tame  time  prayed  the  judge  to  frive  several  rul- 
faip  on  matters  of  law  applicable  to  the  facts 
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as  they  might  be  found  by  the  jury,  on  the 
above  issues.  But  the  judge  refused  to  sub- 
mit the  above  or  any  questions  whatever  to 
the  jury,  or  to  give  any  of  the  rulings  prayed 
for,  on  the  ground  that  the  issues  were  imma- 
terial, and  that  there  was  no  question  for  the 
Jury,  and  ruled,  as  matter  of  law,  that,  on  the 
undiisputed  facts  in  the  case,  the  plaintiif  was 
entitled  to  recover  the  amount  oi  the  checks 
and  drafts  deposited  by  the  Pacfic  Bank  in  de- 
fendant's bank  on  Monday." 

The  court  directed  a  vc^ict  for  the  plaintiH 
for  $12,232.88,  that  beioe  the  amount  of  the 
checks  and  drafts,  with  interest  from  the  date 
of  the  writ,  and  the  defendant  excepted  to  such 
rulings  and  refusals  to  rule. 

The  view  taken  by  the  circuit  court  was  that, 
under  section  6242,  the  transfer  or  payment  by 
a  bank,  to  be  void,  must  be  made  after  the 
commission  of  an  act  of  insolvency,  or  in  con- 
templation thereof,  and  with  a  view  to  prevent 
the  application  of  its  assets  as  provided  by  law, 
or  with  a  view  to  giving  a  preference  to  one 
creditor  over  another;  that  the  undisputed  facts 
of  the  case  showed  that  the  act  of  the  cashier 
could,  under  the  circumstances,  have  no  other 
result,  if  allowed  to  stand,  than  to  operate  as  a 
preference  in  favor  of  the  Security  Bank;  that 
the  Pacific  Bank  had  decided  to  dose  its  doors 
and  go  into  liquidation;  that  after  that  the 
necessary  consequence  of  the  transfer  was  to 
create  a  preference;  that  it  could  not  be  said 
that  the  transfer  was  made  with  the  intention 
of  going  on  in  business,  nor  could  it  be  con- 
tended that  it  was  made  to  save  the  credit  of 
the  bank;  and  that,  after  the  vote  of  the  direct- 
ors to  dose  the  bank  and  go  into  liquidation, 
any  transfer  of  its  assets  to  a  creditor,  whereby 
that  creditor  secured  a  preference,  must  be  pre- 
sumed to  be  made  with  an  intent  to  prefer. 
We  concur  in  this  view  of  the  case. 

The  directors  of  the  Pacific  Bank  held  a 
meeting  on  the  afternoon  of  Saturday,  May  20, 
1882,  after  the  regular  close  of  business  for  that 
day,  and  passed  three  votes:  (1)  to  go  into  liqui- 
dation; (2)  that  the  bank  be  closed'^to  business; 
(3)  that  t^e  president,  two  directors,  and  another 
person,  be  a  committee  to  go  to  Washington 
and  confer  with  the  Comptroller  of  the  Cur- 
rency as  to  the  measures  proper  to  be  taken, 
and  that,  if  the  comptroller  should  deem  it 
necessary  to  appohit  a  receiver,  the  directors 
unanimously  recommended  for  that  position 
Mr.  Whitney,  the  cashier,  and  that,  if  he  should 
be  appointea  receiver,  the  directors  would  fur- 
nish satisfactory  bonds  for  his  faithful  dis- 
charge of  the  duUes,  to  any  amount  which  the 
comptroller  might  require.  These  votes  and 
the  proposed  action  the  directors  purposely 
kept  concealed.  The  bank  never  afterward 
did  any  business,  except  so  far  as  appeared 
in  the  bill  of  exceptions.  The  committee  of 
the  directors  went  to  Washington  on  Saturday 
night,  and  on  Monday,  May  22,  1882,  saw  the 
comptroller,  who  appointed  Mr.  Price  to  be  the 
receiver,  about  10  o'clock  A.  M.,  and  he  left 
Washington  on  Monday  and  on  Tuesday  arrived 
in  Boston  and  took  possession  of  the  bank. 

Although  the  Pacific  Bank,  not  being  a 
member  of  the  Boston  clearing  house,  had  been 
in  the  habit  of  daily  depositing  the  chocks  re* 
ceived  by  it  with  the  defendant,  to  be  collected 
bv  the  latter  through  the  clearing  house,  the 
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Ptdflc  Bank  bdno- credited  as  ■  depo^tor  tmd 
drawing  on  tbe  Security  Bank  against  the 
cbectra;  and  aldiough  It  wu  in  accordaoce 
with  that  cuBtom  that  Hr.  Wbitoey,  tbe  coabler 

[231]  of  tbe  Padflc  Bank,  sent  the  checkB  and  drafti, 
amounting  to  tlO,967.9S,  to  the  Becurit;  Bank, 
on  Uondaj,  Ala;  23,  1688,  to  be  cleared  by  it, 
drawfngfor  tbe  111,008.20  at  the  time,  and  re- 
ceklne  In  return,  on  iu  own  requeat,  from  the 
SecurityBaDk,  anegotiablecertificateof  deposit 
of  ibatbank,  payable  to  tbe  order  of  Mr.  Wblt- 
ne;  on  the  return  of  the  certificate  properly  in- 
dorsed; yet  Mr.  Whitney  knew  at  the  time  of 
these  transactioDS  that  the  certificate  of  deposit 
for  110,000,  given  by  him  to  the  Security  Bank 
nine  daya  before,  created  an  Indebtedness  of 
tbe  Pacmc  Bank  to  the  Security  Bank  for  that 
amount,  and  was,  though  negotiable,  premima- 
bly  still  held  by  that  bank.  It  was  tn  fact  still 
beid  by  it.  The  natural  presumption  was  that. 
if  tbe  certiflrale  were  still  held  by  the  Security 
Bank,  that  bank  would,  as  soon  as  it  should 
learn  that  tbe  Pacific  Bank  was  closed  to  biiai- 
DBBs,  seek  to  retain  out  of  tbe  collections  the 
amount  of  such  certificate,  and  apply  that 
amount  to  its  payment. 

It  la  Buffldent,  under  section  5243  of  tbe  Rs- 
vlsed  Statutes,  to  invalidate  such  a  transfer, 
tbat  it  ii  made  la  contemplation  of  Insolvency, 
■nd  either  with  a  view  to  prevent  the  applica- 
tion of  tbe  assets  of  the  twnk  In  the  mnnner 
prescribed  by  chapter  4  of  title  S2  of  the  Revised 
Statutes,  or  with  a  view  to  the  preference  of 
one  creditor  toauother.  Certainly,  tbe  trnnsrcr 
In  question  was  made  incontemplation  of  In- 
■olvency,  made  as  It  was  af  ler  the  directors  bad 
voted  that  tbe  bank  should  go  Into  liquidation, 
and  should  be  closed  to  business,  and  that  a 
receiver  should  be  appointed;  and  It  was  made 
with  a  view,  on  the  part  of  the  Pacific  Bank 
and  of  its  cashier,  who  represented  It  and  acted 
for  It  In  this  transfer  of  its  assets,  to  prevent 
the  application  of  !u  assets  In  tbe  manner  pre- 
seribea  by  such  chapter  4  of  title  62,  and  with  a 
view  to  prefer  the  Security  Bank  to  other  cred- 
ItoTi.  The  transaction,  If  allowed  to  stand, 
could  result  In  nothing  else.  Tbe  statute  made 
It  void,  altboDgb  there  was  no  such  view  on  the 
part  of  the  Security  Bank  in  receiving  the 
transfer  of  tbe  assets,  and  although  there  was 
no  knowledee  or  suspicion  at  tbat  time  on  the 
part  of  tbe  Purity  Bank  that  tbe  Fadflc  Bank 
was  Insolvent  or  conlemplaI«d  Insolvency,  or 

[232]  was  not  doing  busineBS,  orthat  its  directors  had 
voted  to  close  it,  or  that  application  wot  to  be 
made  for  a  receiver;  and  although  the  transfer 
took  place  before  the  application  was  actually 
made  to  the  comptroller  for  the  appointment 
of  a  receiver. 


o  prefer,  on  the  part  of  the  Faclflc  Bank, 

was  a  nece^wmry  conclusion;  and  It  was  correct 
In  the  dislrict  court  to  direct  a  verdict  for  the 
plaintiff.  If  any  other  verdict,  on  tbe  facta 
proved,  had  been  rendered.  It  would  have  been 
the  duty  of  that  court  to  set  It  aside. 

Nor  was  there  any  error  on  the  part  of  tbe 
district  court  In  refusing  to  submit  to  the  jury 
the  second  and  third  questions  which  the  de- 


regard  to  any  snbsequent  agreement  between 
the  cashiers  of  the  two  banks  as  to  the  holding 
of  the  deposit  by  the  Security  Bank.  The 
court  ruled  that  the  iKues  Involved  In  such 
second,  and  third  questions  were  immaterial; 
and  this  court  canitot  hold  otlterwbe,  on  tbe 
facts  set  forth  in  tbe  bill  of  exceptions.  "Any 
■abseqnent  aKieement"  must  have  been  made 
after  die  receiver  hod  been  actually  appointed, 
and  could  not  affect  his  rights. 

Tbe  defendant  objects  that  the  rulinn  of  tbe 
district  coart  were  made,  and  t&e  vei^lct  and 
judgment  were  rendered  generally, on  the  plaint-  ' 
itfe  declaration  of  three  counts;  and  that  the 
flretcount,whlchsecksto  recover  back  tbe  money 
deposited  as  an  unlawful  payment,  Is  inconsis- 
tent with  the  second  count,  wh'ichseeks  to  reooTer 
on  the  certificate  of  deposit  as  a  valid  instru- 
ment. 

It  Is  a  Biifflcient  answer  to  this  contention  to 
say,  tbat  no  objection  was  made  to  tbe  declara- 
tion by  wav  of  demurrer  or  otherwise,  at  tlw 
trial  or  before,  and  no  ruling  on  the  subject 
was  asked  for  at  tbe  trial,  or  was  made  the 
subject  of  an  exception.  No  objection  or  ex- 
ception waa  taken  to  the  verdict,  nor  did  the 
defendant  request  at  the  trial  that  the  plaintlS 
should  elect  on  which  count  be  would  ask  a 
verdict;  Dor  did  the  defendant  requeat  the  court 
to  oak  tbe  Jury  to  state  on  which  count  of  tlw 
declaration  the  verdict  was  rendered.  

We  see  no  inconsistency  between  the  first      [S33) 
and  second  counts  of  tbe  declaration.    They 
were  In  substance  for  the  same  cause  of  action; 
and  the  first  count  Is  clearly  sul&cicnt  to  sup- 
port tbe  verdict. 

Jttdgnunt  affirmed. 


WILLIAM  H.  ROBERTSON,  Collector,       [«»] 
Plf  in  Err., 

a.  LAWRENCE  PERKINS  et  al.,  Eiecti- 

tois  of  Charles  L.  P^itEiNS,  Deceased. 

(See  S.  C  Reporter's  ed.  aS-IS&I 

Praftia  in  United  State*  Court — aUegationt  tf 
pUadt-agt— alien  admitted — exception — du^ 
on  tteel  rail  ervp-end$. 

1.  Under  notion  tU  of  tbeBevised  fltatutea  of  tbe 
United  Btotes,  tbe  piaoUoe  and  pleadlnt  In  a  otvil 
cause,  ottier  than  an  equity  or  aomlraltr  cause.  In 
the  drouit  court  are  required  looonrormas  near 
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raa\  aome  within  the  deflnltkm  of  iteel,  under  the 
prorteion  of  sohednle  0,  of  aeotkm  flOS  of  the  Be- 
Yieed  Statutes  as  amended,  and  are  liable  to  a  duty, 
when  Imported,  of  iSper  cent  ad  vaUxrem. 

[No.  672.] 
Argued  Jan.  IS,  16, 1889.  Decided  Jan.  t8,1889. 

r\  ERROR  to  the  Circuit  Conrt  of  tbe  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  judgment  for  plaintiff,  for 
duties  illegally  exacted  on  an  importation  of 
Bessemer  steel  rail  crop^nds,  from  England, 
in  August,  1884.    Bevermd. 

The  facts  are  stated  in  the  opinion. 

Mr.  G.  A.  Jenlui*  BoHeiiar-Oeneral,  for 
plaintiff  in  error. 

Mr.  J.  Lan^^oB  Ward  for  defendant  in 
error. 

Mr.  Juetiee  Blatehford  delivered  the  opin- 
ion of  the  conrt: 

This  is  an  action  orifi;inally  brought  in  the 
Superior  Court  of  tbe  City  of  New  York,  and 
removed  by  certiorari,  by  the  defendant,  into 
the  Circuit  Court  of  the  United  States  for  the 
[234]  Southern  District  of  New  York.  It  was  brought 
by  Charles  L.  Perkins  against  William  H.  Rob- 
ertson, Collector  of  the  Port  of  New  York,  to 
recover  $1,460  as  duties  illegally  exacted  on  an 
importation  of  Bessemer  steel  raO  crop-ends, 
from  England,  in  August,  1884.  The  aefend- 
ant  exacted  duties  on  the  articles  at  the  rate  of 
45  per  centum  ad  valorem,  amounting  to  $2,628. 
Tbe  plaintiff  claimed  that  the  lawful  rate  of 
duty  was  only  20  per  centum  ad  valorem,  or 
$1,168.  The  complaint  contained  the  aliena- 
tion that  the  plaintiff  ''duly  made  and  filed 
due  and  timely  protest  in  writing  against  the 
said  erroneous  and  illegal  assessment  and  exac- 
tion of  the  said  duty;^  that  the  plalnUff  was 
compelled  to  pay  the  $1,460  in  oroer  to  obtain 
possession  of  the  merchandise;  that  he  duly  ap- 
pealed to  the  Secretary  of  the  Treasury  from 
tbe  decision  of  the  defendant  ascertaining  and 
liquidating  the  duties;  and  that  ninety  days 
bad  not  elapsed,  at  the  commencement  of  the 
suit,  since  the  decision  of  the  Secretary  of  tbe 
Treasury  on  such  appeal.  The  answer  of 
the  defendant  did  not  deny  the  allegations  of 
the  complaint  as  to  protest  and  appefu  and  the 
decision  of  the  Secretary  of  tbe  Treasury.  The 
jury  found  a  verdict  for  the  plaintiff.  The  par- 
ties consented  in  open  court  that  the  amount 
of  the  verdict  might  be  adjusted  at  the  custom 
hotise,  under  tbe  direction  of  the  court.  The 
•mount  was  adiusted  as  of  the  date  of  the  ver- 
dict; and  for  tnat  amount,  witb  interest  and 
costs,  in  all  $1,742.28,  judgment  was  rendered 
for  the  plaintift  To  review  that  judgment  the 
defendant  hat  brought  a  writ  of  error. 

At  the  close  of  the  plaintiff's  evidence,  the 
cotmsel  for  the  defendant  moved  the  court  to 
direct  a  verdict  for  tbe  defendant,  on  the 
grounds,  amon^  others:  (1)  that  tbe  protest 
which  was  put  id  evidence  by  the  plaintiff  was 
served  and  filed  before  liquidation,  and  was, 
therefore,  premature;  (2)  that  no  proof  was 
offered  or  given  that  there  was  any  appeal  to 
the  SecreUury  of  the  Treasury,  or  fuiy  decision 
on  socb  appeal,  and  no  proof  of  the  date  of 
such  dedsfon,  to  show  that  the  suit  was  brou^t 
in  time.  The  motion  was  denied,  and  tbe  de- 
fendant excepted  to  the  ruling. 

Under  section  914  of  tbe  Revised  Statutes  of 
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tbe  United  States,  the  practice,  pleadings,  and 
forms  and  modes  of  proceeding  in  this  case,  in 
regard  to  the  oomplslnt  and  the  answer,  were 
required  to  conform,  as  near  as  mav  be,  to  the 
practice,  pleadings,  and  forms  and  modes  of 
proceeding  existing  at  the  time  in  like  causes 
in  the  ,courts  of  record  of  the  State  of  New 
York.  By  section  481  of  the  New  York  Code 
of  Civil  Ptocedure,  it  is  required  that  the  com- 
plaint shall  contain  "  a  plain  and  concise  state- 
ment of  the  facts  constituting  each  cause  of 
action."  Section  600  requires  that  the  answer 
shall  contidn  "  a  general  or  specific  denial  of 
each  material  allegation  of  the  complaint  con- 
troverted by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof  sufi9cient  to  form 
a  belief."  By  secUon  622,  "  Each  material  al- 
legation of  the  complaint,  not  controverted  by 
the  answer,"  *'  must,  for  the  purposes  of  the 
action,  be  taken  as  true." 

Tbe  allegation  of  the  complaint  in  this  case 
is,  that  the  plaintiff  "  duly  made  and  filed  due 
and  timely  protest  in  writing,"  and  "  duly  ap- 
pealed to  the  Secretary  of  the  Treasury,'^  and 
*'  that  ninety  days  have  not  elapsed  since  the 
decision  of  the  Secretary  of  the  Treasury  on  the 
aforesaid  appeal. "  As  none  of  these  allegations 
were  denied  in  the  manner  required  by  section 
500  of  the  Code,  they  were,  by  section  622,  to 
be  taken  as  true;  ana  no  issue  was  joined  upon 
any  one  of  them.  This  is  the  ruling  in  regard 
to  these  provisions  by  the  Court  of  Appeals  of 
the  State  of  New  York.  In  LoriUardv,  Clyde, 
86  N.  Y.  884,  the  complaint  alleged  that,  in 
pursuance  of  a  certain  agreement,  a  corpora- 
tion "  was  duly  organized  under  the  laws  of 
this  State,"  It  was  contended,  on  a  demurrer 
to  the  complaint,  that  the  agreement  was  illegal, 
because  it  provided  that  the  parties  thereto, 
consisting  of  five  persons  only,  should  form  a 
corporation,  whereas  the  statute  contemplated 
that  at  least  seven  persons  should  unite  in  order 
to  form  a  corporation.  But  tbe  court  held  that 
the  allegation  that  a  corporation  was  **  duly  or- 
ganized under  tbe  laws  of  this  State,"  pursuant 
to  tbe  agreement,  imported  that  the  requisite 
number  of  persons  united  for  that  purpose; 
that  it  must  be  assumed  that  the  corporation 
was  regularly  organized;  and  that  it  was  un- 
necessary for  the  plaintiff  to  show  in  his  com- 
plaint tbeprecise  steps  taken  to  accomplish  that 
result.  The  word  **  duly  "  means,  in  a  proper 
way,  or  regularly,  or  according  to  law.  See 
also  TutOe  v.  Peoj^,  86  N.  Y.  481,  486,  and 
cases  there  dted;  pijfatt  v.  Lindo,  8  Edw.  Ch. 
289;  Peoji^  v.  Walker,  28  Barb.  804;  Aewfo  v. 
New  York,  28  Barb.  240;  Burra  v.  PeoSU,  59 
Barb.  581;  Qibeon  y.  TeopU,  5  Hun,  542. 

The  plaintiff  claimed,by  his  protest  and  at  the 
trial,  that  the  articles  in  question  were  liable  to  a 
duty  of  only  20  per  centum  ad  valorem,  under 
the  provision  of  schedule  C  of  section  2502  of 
the  Revised  Statutes,  as  amended  by  section  6 
of  the  Act  of  March  8,  1888,  chap.  121  (22  Stat 
at  L.  601),  which  imposes  a  duty  of  20  per  cen- 
tum ad  vBlorem  on  "  mineral  substances  in  %. 
crude  state  and  metals  nn wrought,  not  s])eciaUy 
enumerated  or  provided  for  in  this  Act."  The 
collector  had  imposed  a  duty  of  45  per  centum 
ad  valorem  on  the  articles,  under  the  following 
provision  of  tbe  same  schedule  C  (22  Stat  atL. 
500):  "  Steel,  not  specially  enumerated  or  pro- 
vided for  in  this  Act,  forty-five  per  centum  ad 
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valorem:  Provided,  That  all  metal  produced 
from  iron  or  its  ores,  which  is  cast  aDd  mallea- 
ble, of  whatever  description  or  form,  vrithout 
regard  to  the  percentage  of  carbon  contained 
therein,  whether  produced  by  cementation,  or 
converted,  cast,  or  made  from  iron  or  its  ores, 
by  the  crucible,  Bessemer,  pneumatic,  ^homas- 
<iilchrist,  basic,  Siemen8-Martin,or  open-hearth 
process,  or  by  the  equivalent  of  either,  or  by 
the  combination  of  two  or  more  of  the  proc- 
esses, or  their  equivalents,  or  bv  any  fusion  or 
other  process  which  produces  from  iron  or  its 
ores  a  metal  either  granular  or  fibrous  in  struct- 
ure, which  is  cast  and  malleable,  excepting 
what  is  known  as  malleable  iron  castings,  shall 
be  classed  and  denominated  as  steel." 

At  the  close  of  the  plaintiff's  evidence,  the 
defendant  moved  the  court  to  direct  a  verdict 
for  the  defendant,  on  the  further  ground  that 
the  plaintiff  had  not  shown  facts  sufficient  to 
entitle  him  to  recover.  The  motion  was  de- 
nied by  the  court,  and  the  defendant  excepted 
to  the  ruling.  But,  as  the  defendant  did  not 
then  rest  liis  case,  but  afterwards  proceeded  to 
introduce  evidence,  the  exception  fails.  Acci- 
dent In$.  Co.  V.  Crandal,  120  U.  8.  527  [80: 
7401. 
(237]  The  plaintiff  introduced  evidence  for  the 
purpose  of  showing  that  the  article  in  question 
fell  under  the  denomination  of  "metfd  un- 
wrought,"  not  specially  enumerated  or  provid- 
ed for  in  the  Act;  and  the  defendant  intro- 
duced evidence  to  show  the  contraiy.  It  ap- 
peared by  the  evidence  of  the  plaintiff,  that  the 
crop-end  of  a  Bessemer  steel  rail,  such  as  the 
article  in  question,  was  the  imperfect  end  of  a 
rail,  which  was  cut  off  to  brine  the  remainder 
down  to  a  solid  rail  of  regular  length;  that  the 
end  thus  cut  off  was  of  me  same  texture  and 
fabric  with  the  rail  which  remained  after  such 
end  was  cut  off,  and  was  made  in  the  same 
manner;  and  that  the  crop-end  so  cut  off  was 
Bessemer  steel.  It  also  appeared  that  such  ends, 
when  imi>orted,  were  sola  as  an  article  of  mer- 
chandise in  this  country,  and  were  sometimes 
remelted  in  furnaces;  and  that  they  were  some- 
times used,  after  importation,  for  manufactur- 
ing other  articles  bv  reheating  them,  without 
their  being  remelted,  and  had  a  value  as  a  man- 
ufactured article,  other  than  for  the  purpose  of 
remelting. 

At  the  close  of  the  testimony  on  both  sides 
the  defendant  moved  the  court  to  direct  a  ver- 
dict for  him,  on  the  grounds  that  the  plaintiff 
had  not  produced  sufficient  evidence  to  make  a 
case;  that  there  was  no  evidence  that  the  im- 
ported articles  were  un wrought  metal;  and  that 
the^r  were  steel,  which  was  specially  provided 
for  in  the  statute.  The  motion  was  denied  by 
the  court,  and  the  defendant  excepted  to  the 
ruling. 

The  court  charmMl  the  Jury  that  the  only 
-question  was  whether  the  article  was  wrought 
or  unwrought  metal;  that  the  word  **  wrought" 
meant  wrought  into  something  suitable  for  use, 
and  not  merely  wrought  in  some  manner,  by 
beinff  manufactured  or  treated:  that,  if  the 
article  was  a  mere  excess  of  material,  left  after 
the  making  of  steel  rails,  it  was  not  wrought 
metal,  within  the  sense  of  the  statute;  that,  u  it 
was  something  left  over  in  excess  of  the  mate- 
Tial,  the  jury  were  to  return  a  verdict  for  the 
plaintiff;  but,  if  it  was  an  article  fit  for  use  in 
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itself,  made  at  the  same  time  with  the  making 
of  the  rail,  thev  should  return  a  verdict  for  the 
defendant.  The  defendant  excepted  to  that 
part  of  the  charge  which  stated  that  the  only 
question  for  the  Jury  was  whether  the  arttcJo 
was  wrought  or  unwrought  metal;  and  also  to  [238] 
that  part  which  stated  that  if  the  article  was  a 
mere  excess  of  material  in  making  steel  rails, 
it  was  not  wrought  metal  in  the  sense  of  the 
statute. 

We  areof  opinion  that  thecourt  erred  in  its  dis> 
position  of  the  case,  and  its  charge  to  the  Jury. 
The  motion  to  direct  a  verdict  lor  the  defend- 
ant, on  the  ground  that  the  article  was  not  metal 
unwrought,  not  specially  enumerated  or  pro- 
vided for  in  the  statute,  but  was  steel,  specially 
enumerated  and  provided  for  in  the  same  stat- 
ute, in  a  clause  other  than  that  regarding  met- 
als unwrought,  ought  to  have  been  granted. 
The  article  fell  within  the  definition  of  steel, 
given  in  the  statute.  The  testimony  showed 
that  it  was  metal  produced  from  iron  or  its  ores; 
bv  the  Bessemer  process,  within  the  definition 
of  the  articles  which  the  statute  stated  should 
* '  be  classed  and  denominated  as  steel. "  It  was 
none  the  less  steel  because  it  was  an  excess  of 
material,  as  the  result  of  making  steel  raib,  cut 
off  from  the  steel  rail,  and  not  suitable  for  use 
in  itself,  without  being  remelted  or  reheated. 
The  charge  of  the  court  on  this  subject  was 
subject  to  the  exception  and  objection  made  to 
it. 

li  results  flwn  these  views,  th<U  the  judgment 
below  must  he  reversed,  and  the  ease  be  remanded 
to  the  Circuit  Court  with  a  direction  to  grant  a 
new  trial. 


FRANK  ELY,  AppU, 

V, 

THE    NEW    MEXICO    AND   ARIZONA 
RAILROAD  COMPANY  et  al. 

(See  8.  a  Beporter'sed.291-2M.) 

Ariaona  Statute-Faction   to  quiet  title — cotn- 

plaint. 

1.  Under  tbe  Statutes  of  Arlxona,  both  legal  and 
equitable  relief  may  be  granted  in  tbe  same  action 
and  may  be  administered  tbrooab  tbe  interveotioa 
of  a  joiy  or  by  tbe  court  itself;  aooordinff  to  the 
nature  of  the  remedy  sought. 

2.  By  tbe  Act  of  the  TemtoiT-  of  1881,  chape  id, 
any  person  owning  real  proper^,  whether  tn  poa» 
session  or  not.  In  which  any  other  person  dahns  an 
adverse  title  or  interest,  may  bring  an  action 
against  him  to  determine  the  adverse  claim  and  to 
quiet  the  phiintiirB  title. 

8.  An  auegation  in  tbe  oomplalnt.  In  ordinary 
and  concise  terms,  of  the  ultimate  facts  that  the 
plaintiff  is  tbe  owner  In  fee,  is  sulBcient.  without 
setting  oat  mattera  of  evldenoe,  and  an  allegation 
that  the  defendant  claims  an  adverse  estate  or  in- 
terest is  sufficient,  wtthout  further  defining  tt«  to 
authorise  the  court  to  grant  equitable  relief. 

[No.  11^ 
Submitted  Jan.  U,  18S9.  Decided  Jan.  t8, 1889. 

APPEAL  from  a  judgment  of  tbe  Supreme 
Court  of  the  Territory  of  Arixona,  sua- 
taining  a  demurrer  to  the  complaint,  and  dia> 
missing  an  action  to  enjoin  defendants  from 
asserting  anj  claim,  adverse  to  plaintiff,  to  tbe 
lands  in  question.    Reversed. 

Statement  by  Mr.  Justice  Gr»/i 

This  was  a  complaint,  filed  m  a  DIstricI 
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Ely  v.  New  Mbzioo  and  Abizoma  Railkoad  Co. 
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Coart  of  the  Territorv  of  Arizona  and  County 
of  Pinia,  by  Frank  £ly  against  the  New  Mexi- 
co and  Arizona  Railroad  Company  and  several 
Individuals,  alleging  tliat  the  * 'plaintiff  is  the 
owner  in  fee  of  all  that  piece  or  ]^arcel  of  land 
mnted  by  the  Mexican  authorities  to  Leon 
Herreros  on  May  15,  1825,"  called  the  Rancho 
Ban  Jo66  de  Sonoita,  situated  in  the  Sonoita 
Valley  in  Uie  county  aforesaid,  and  more  par- 
ticularly described  and  bounded  in  the  com- 
plaint, according  to  the  calls  of  a  survey  made 
by  the  Qoveroment  of  Spain  in  June.  1821*.  and 
that  the  "defendants,  and  each  of  them,  claim 
an  estate  or  interest  in  and  to  the  above  de- 
acribed  land  and  premises  adverse  to  this  plaint- 
iff; that  the  saia  claim  of  the  said  defendants 
and  each  of  them  is  without  any  right  whatso- 
ever; and  the  said  defendants  have  not,  nor 
have  any  or  'either  of  them  any  estate,  right, 
title  or  interest  whatever  in  odd  lands  and 
premises  or  any  part  thereof.  Wherefore,  the 
plaintiffprays: 

"  1.  That  the  defendants,  and  each  of  them, 
be  required  to  set  forth  the  nature  of  his  claim, 
and  that  all  adverse  claims  of  the  defendants, 
and  of  each  of  them,  may  be  determined  by  de- 
cree of  this  court 

"  2.  That  by  said  decree  it  be  declared  and 
adjudged  that  the  defendants  have  no  estate  or 
interest  whatever  in  or  to  said  land  or  prem- 
ises, or  in  or  to  any  part  thereof,  and  that  the 
title  of  the  plaintin  £b  sood  and  valid. 
[202]  "  8.  That  the  defendants,  and  each  of  them, 
be  forever  enjoined  and  ^barred  from  assert- 
ing any  claim  whatever  in  or  to  said  land  or 
premises,  or  to  any  part  thereof,  adverse  to  the 
plaintiff,  and  for  such  other  and  further  relief 
as  to  this  honorable  court  shall  seem  meet  and 
agreeable  to  equity,  and  for  his  costs  of  suit." 

The  defendants  demurred  to  the  complaint, 
upon  the  ground  it  did  not  state  facts  sumdent 
to  constitute  a  cause  of  action.  The  demurrer 
was  sustained,  and  judgment  given  for  the  de- 
fendants, dismissing  the  action.  The  Judgment 
was  affirmed  in  the  Supreme  Court  of  the  Ter- 
ritory. 19  Pacific  Reporter,  0.  The  plaintiff 
appealed  to  this  court 

Mr.  Roeheater  Ford,  for  appellant: 

The  complaint  states  facts  suffldent  to  con- 
stitute a  cause  of  action. 

Mare  v.  Stdnhach,  127  U.  8.  70  (82: 51);  Peo- 
pU  V.  Center,  66  Cal.  f)6l;8tatham  v.  JDuey 
(Cal.)  11  Pac.  Rep.  606;  Pierce  v.  FeUer,  58 
Cal  18;  Hyde  v.  BMing,  74  Cal.  498;  Fritz  y. 
Gramicklavt,  20  Neb.  418;  Holland  y,  Challen, 
110  U.  S.  15  (28:  52);  Froit  v.  Spitley,  121  U. 
8.  552  (80: 1010);  J^ereonviUe,  M.  A 1.  R  Co. 
V.  Oylir,  60  Ind.  888;  Marot  v.  Oermania 
Building  A  Sav.  Am.  54  Ind.  87;  Trittipo  v. 
Morgan,  99  Ind.  269;  Johnson  v.  TayU/r,  8  West. 
Rep.  711;  Reynolds  v.  CrawfordmUe  Firit  Nat. 
Bank,  112  U.  8.  405  (28:  738). 

Me$$r$^  B*  H.  Hereford  and  Thonuta 
Mitchell  for  appellees. 

Mr.  Juitiee  Qrm,j  delivered  the  opinion  of 
the  court: 

The  judgment  of  the  Supreme  Court  of  the 
Territory  of  Arizona  in  favor  of  the  defendants, 
upon  their  demurrer  to  the  complaint,  pro- 
ceeded upon  the  ground  that  the  action  must 
he  treated  as  a  suit  in  equity  only,  and  that  the 
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complaint  made  out  no  case  for  equitable  relief, 
and  therefore  could  not  be  be  maintained  un- 
der the  opinions  of  this  court  in  Holland  v. 
Challen,  110  U.  S.  16, 25  [28: 52,  56],  and  Frost 
V.  Spitley,  121  U.  8.  552.  557  [80:  1010,  10121 
See  also  More  y.  Steinbaeh,  127  U.  8.  70  [82: 
611.  But  each  of  those  cases  came  from  a  Cir- 
cuit Court  of  the  United  States,  in  which  the 
distinction  between  actions  at  law  and  suits  in 
equity  Is  preserved.  The  present  action,  aris- 
ing under  territorial  statutes,  is  governed  by 
different  considerations. 

The  Statutes  of  Arizona  provide  that  "There 
shaU  be  in  this  Territory  but  one  form  of  civil 
action  for  the  enforcement  or  protection  of 
private  rights  and  the  redress  or  prevention  of 
private  wrongs,"  to  be  commenced  by  com- 
plaint, containing  "a  statement  of  the  facts 
constituting  the  cause  of  action,  in  ordinary 
and  condse  language,"  and  "a  demand  of  the 
relief  which  the  plaintiff  claims."  Compiled  [293] 
Laws  of  1877,  chap.  48,  §§  1,  22,  89.  Under 
predsely  similar  statutes  of  the  Territory  of 
Montana,  it  has  been  adjudged  by  this  court 
that  both  legal  and  equitable  relief  may  be 
granted  in  the  same  action,  and  may  be  admin- 
istered through  the  intervention  of  a  jury  or  by 
the  court  itself,  according  to  the  nature  of  the 
remedy  sought  HombuekU  v.  Toombs.  85  U. 
8. 18  Wall.  648r21:  9661;  HershjUldv.  Orimh, 
85  U.  8.  18  Waft.  657  pi:  968J;  Davis  v.BiU- 
land,  86  U.  8.  18  Wall  659  [21:  969];  Basey  v. 
QaOaglwr,  87  U.  8.  20  Wall.  670  [^:  452]. 

By  the  Compiled  Laws  of  Arizona,  chap.  48, 
§  256,  '*An  action  may  be  brought  by  any  per- 
son in  possession  by  himself  or  his  tenant  of 
real  property  against  an^  person  who  claims 
an  estate  or  interest  therem  adverse  to  him.  for 
the  purpose  of  determining  such  adverse  claim, 
estate  or  interest" 

By  the  Act  of  the  Territory  of  1881,  chap. 
59,  that  statute  is  amended  by  striking  out  the 
requirement  of  the  plaintiff's  possession,  so  as 
to  read  as  follows:  ''An  action  may  be  brought 
by  any  person  against  another  who  claims  an 
estiite  or  interest  in  said  real  property  adverse 
to  him,  for  the  purpose  of  determining  such 
adverse  claim." 

The  manifest  intent  of  the  statute,  as  thus 
amended,  is,  that  any  person  owning  md  pr(^ 
erty,  whether  in  possession  or  not,  in  which 
any  other  person  claims  an  adverse  title  or  in- 
terest^ may  bring  an  action  against  him  to  de- 
termine the  adverse  claim  and  to  quiet  the 
plaintiff's  title.  It  extends  to  cases  in  which 
the  plaintiff  is  out  of  possession  and  the  de- 
fendant is  in  possession,  and  in  which,  at  com- 
mon law,  the  plaintiff  might  have  maintained 
ejectment.  An  allegation,  in  ordinary  and 
concise  terms,  of  the  ultimate  fact,  that  the 
plaintiff  is  theowner  in  fee,  is  sufficient, without 
setting  out  matters  of  evidence,  or  what  have 
been  sometimes  called  probative  facts, which  go 
to  establish  that  ultimate  fact;  and  an  allega- 
tion that  the  defendant  claims  an  adverse 
estate  or  interest  is  suffident  without  further 
defininar  it,  to  put  him  to  a  disclaimer,  or  to 
allegation  and  proof  of  the  estate  or  interest 
which  he  claims,  the  nature  of  which  must  be 
known  to  him,  and  may  not  be  known  to  the 
plaintiff. 

These  conclusions  accord  with  the  decisions 
of  the  Courts  of  California  and  Indiana  under     [294] 
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Sdfrshb  Coubt  of  tbb  United  States. 


Oct.  Tkru, 


■Imilar  slatutea,  from  one  of  nhich  the  present 
Statute  of  Arizona  would  aeem  to  have  been 
taken.  Paym  v.  TreaataAl,  16  Cal.  220,  242- 
847;  8iaQtam  v.  Duty,  11  Pac  Rep.  606;  Hu»er 
V.  JdiUer  19  Fac.  Rep.  875;  JeffenotMlU,  M.  & 
I.  S.  Go.  T.  Oyler.  60  Ind.  888,  898;  Trittipo" 
Mergan.  99  Ind.  269. 

The  result  la,  that  the  complaint  In  thia  raae 
la  BuffictenC  to  aulborize  Uie  court  to  delermme 
the  claim  of  the  defendaata  and  the  title  oF  the 

Elaintiff,  and  also,  if  the  facta  proved  a 
earing  shall  Justify  it,  to  grant  an  injunctioD 
or  other  equitable  relief. 

Judgment  Tectrted,  and  etue  remanded  to  the 
Bupreme  Court  cf  Aritena,  wilh  directiont  to 
cverruU  the  demurrer  to  Ihe  complaint,  and  te 
take  tueh  further  proceedtngt  cu  taay  be  earuUl- 
«n(  leith  thit  opinion. 


J08UH  M0BR18,  Appl.. 


(See  e.  0.  Beporter'a  ed.  8la-89.) 


It  oftireait  court— duty  to  ditmitt— 
depotitiont— change  cif  domieilfor  the  purpo§e 
^  tuit — change  of  eititen»hip — what  eoniti- 

■  ■  "  luty  of  court. 

oourt  baa  or  ba«  not  JorU- 
utouva  u<  WQ  oHBo  IB  u  qawtloD  which  this  court 
must  ezamine  and  delermlDe,  even  it  the  parties 

lacbearloinafe«lt,oroDaBeiitihBtUiecase' 

tideieil  on  Ita  merits. 

Z.  It  Is  the  duty  t>t  the  olroult  court  to  dl 
suit.  If  It  appeara  at  anv  time  Aft^r  It  la  bi 

and  bef  on  ft  la  flni 


Inrolve  a  oontroverar  of  vhloh  It  ma}>  ta 


APPEAL  from  a  decree  of  Ibe  Circuit  Court 
of  the  United  States  for  tbe  Middle  Dis- 
trict of  Alabama,  to  favor  of  plaintiff  in  an  ac- 
tion to  require  defendant  to  account  for  and 
paj  over  divideDds  and  to  transfer  shares  of 
stock  to  tbe  plaiutia  BeetrMd, 
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Reported  below,  Sfi  Fed.  Rep.  682: 

The  facts  are  atated  in  tbe  opinion. 

Jfsssrs.  H«ni7  C.  Tompkins,  Al«xftndev 
T.  London,  SMnael  F.  Rice  and  Daniel 
S.  Troy,  for  appellant; 

Thissuit  Is  not  one  of  which  the  circuit  court 
should  have  retained  junsdlction;  appellee  at 
Ibe  time  of  tbe  filing  of  tbe  bill,  was  not  in 
reality  a  citizen  of  Tennessee.  This  objection 
may  be  taken  at  any  time,  even  though  no  plea 
benled. 

Barnes  v.  Baltimore.  78  U.  S.  6  Wall  280  (18: 
826);H'tmamsv.itf"oe(attia,  104 U.S.  209(26:719); 
Sateetv.Oakland,  104  U.S.  450(26:627;  Bagdm 
V.  Manning,  106  U.  8.  586  (27: 306);  Manlialtan 
Lifalat.Co.v.Broug/,t<m,imX!.S.  121(27:878); 
Farminglonv.  PilUbury,'lUV.  8. 13S(29;  114); 
SoMnaon  y.  Andereon,  131  U.  B.  822  (30: 1081); 
Detroit  V.  Dean,  106  U.  S.  687  (27:  800). 

Tberecanbenonewdomicll  acquired,  in  any 
event,  until  there  ia  an  absolute  abandonment 
of  the  old  one. 

De  Sonna^  v.  De  Bonneval,  1  Curleis,  EccL 
856;  SomerviOe  v.  SomenilU,  5  Ves.  Jr.  750; 
WAiU  V.  Bromn,  1  Wall.  Jr.  262;  Bnnit  v. 
Smith,  B5  U.  S.  14  How.  400  (14: 472). 

In  order  lo  consitute  a  domicil  in  another 
State  it  is  neceasory  that  the  party  removing  must 
have  tbe  intention,  at  tbe  time  of  or  after  Ibe 
removal,  to  remain  permanently  or  for  an  In- 
definite period  in  the  State  to  which  be  haa  re- 
moved. 

Gardnerv.  Sharp.  4 Wash.  C.C.  609;  Mitchdt 
V.  U.  S.  88  U.  S,  21  Wall.  350  (22: 534);  Com  v. 
Clarke,  6  Mason,  70;  Cooper  v.  GaOraiVi,  $ 
Wash.  C.  C.  546. 

The  rule  is  also  well  established  that  tbe 
native  domicil,  or  domicil  of  origin,  easily  re- 

Guier  v.  C Daniel,  1  Am.  Lead,  Cas.  745.  4th 
ed.;  Craiffie  v.  Letein,  8  Curt.  Eccl.  435;  The 
Venu»,  12  U.  S.  8  Cranch,  258  (8: 553);  Slate  v. 
Hallctt,  8  Ala.  169;  Merrill  v,  Marriitell,19  Ala. 
488, 

If  tbe  bill  is  dismissed  generally,  it  Is  conclu- 
sive on  the  partlea;  and  unless  words  of  quali- 
fication accompany  the  decree,  it  ia  to  be  pt©- 
Bumed  lo  be  rendered  on  tbe  merits. 

Freeman,  Judgm.§  870;  Durantv.  Euex  Co, 
74  U.  S.  7  Wall.  109  (19:  168);  Gate  v.  Bcnurv- 
gard.  101  U.  S.  693  125:1005);  Alley  v.  Xott. 
Ill  U.  8.  472  (28;  491);  Lyn  v.  PeHn  <t  G. 
Mfg.  Co.  125  U.  8.  698  (31:889);  Bigtlow  v. 
Wineor,  1  Gray,  299;  Tnnker^y  v.  FettU,  71 
Ala,  179;  BarroiaeaU-v.  TutlU.  5  Allen.  377. 

In  a  court  of  equity  there  is  always  en  issuo 
on  stulenesa,  lapse  of  time  and  laches,  wheiber 
they  are  pleaded  or  made  matter  of  defense  b; 
way  of  demurrer;  and  it  isincumbentupon  the 
complainant,  when  he  asks  relief  after  the  lapao 
of  much  time,  to  explain  tbe  delay. 

Speidel  v.  ffenriei.  120  U.  8.  887(80:719); 
Piatt  v.  rattier,  84  U.  8.  9  Pet.  405  (9: 178); 
McKnigktt.  rasfto-,42U.S.  1  How.  181  (11 «); 
Biywman  v.  Wathen,4Sl'C.  8. 1  How.  189(11: 97); 
Wagner  v.  Baird,  48  U.  8. 7  How.  234  (18;  681); 
Badgers. Badger,ad\l.&.  3  Wall.  87(17:886); 
Burnet.  &aia,  8*U.  8.  17  Wall.  886  (21:602); 
Harthy.  Whilmon,  68  U;  B.  21  WalL  178  (M; 
482);  Sullivan  v.  nrliand  ■£  E.  R.  Oi.  94  U.  S. 
806  (24: 324);  Godden  v.  KimmM.  99  0.  8.  SOI 
(25: 431);  Johneon  v.  Jbhnton,  6  AJs.  90;  Jam» 
V.  Jama,  K  Ala.  588;  Ifettla  y.  IfetUei,  67  AU. 
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601:  GilrMT  ▼.  Jforrff,  80  Ala.  78;  Hayward  y. 
Eliot  Nat,  Bank,  96  U.  8.  617  (24: 857);  Bichr 
anU  Y.  MackaU,  124  U.  8. 187  (81: 899). 

Tbe  former  decree  is  conclusive  here  on 
appellee. 

BeMt  ▼.  Morgan,  74  U.S.  7  WaU.622  (19J206); 
Aurora  ▼.  TFm<,  74  U.  8.  7  Wall.  102  (19: 49); 
OromweU  v.  Sac  County M  U.  S.  858  p4: 199); 
Coie  V.  Beauregard,  101  U.S.  688(26:100^;  New 
York  L.  Ins,  Go,  v.  Bange,  108  U.  8.  7B0  (26: 
608);  X<mM  ▼.  Brown  Two.  109  U.  8.  162  (27: 
892);  BinelX  ▼.  Swing  VaUey  Twp.  124  U.  8. 
226  (81: 411);  Ber^amin  v.  Blmira  etc.  B.  Go,  49 
Barb.  441;  OriMnY.  Long lOand B.€h.  9 Cent. 
Rep.  740, 102  K  Y.  452. 

A  judgment  decides  every  matter  which  per- 
tains to  we  cause  of  action. 

FUeAli  Y.  Fisehli,  1  Blackf .  860;  Bates  y. 
Spooner,  45  Ind.489;  Ulrieh  v.  DrisehOL  88  Ind. 
858:  BailardY,  Franklin  L,  In$,  Co.  81  Ind.  289; 
Kelly  V.  Donlin,  70  111.  878;  Buegger  v.  Indian- 
upUii  d  St,  L.  R  Co,  108  UL  449;  Edmilton 
Quimby,  46  III.  90;  Shenandoah  Valley  R  Co. 
y.  GW;?<A,  76  Va.  918. 925;  PetersineY.  Thomas, 
28  OMo  Bt  696;  ifoZ^j^  v.  MaUy,  52  Iowa,  654- 
65;  TlunMoon  v.  MyHek,  24  ^Onn.  4;  PrebleY. 
Portage  Oo,  8  Biss.  858.  861;  HannarY,  Scott,  84 
Ind.  71;  iSto<«  v.  Krug,  94  Ind.  866;  Elwood  v. 
Beymer,  100  Ind.  604;  Bennitt  v.  Wilmington 
8tarMin.Co.  119 111.  9, 6  West.  Rep.  40;  (7Aai»- 
^totn  y.  GaiUaird,  26  Ala.  509;  TTann^  v. 
X«fw,  58  Ala.  628;  Tankersly  v.  Pettis,  71  Ala. 
179. 

If  the  appellee  bad  the  right  to  redeem,  that 
right  was  an  indivisible  one. 

2  Jones,  Mort.  §§1072-1080:  1  Herman. 
Estop.  §§218,  228;  Baird  v.  U,  8,  96  U.  8.  480 
(24: 708);  Goodenow  v.  LitchMd,  59  Iowa,  226; 
Oliver  Y,  lIolt,llA}A,  574;  LeeY.  Tannenbaum, 
62  Ala.  501;  Grigg  v.  Banks,  59  Ala.  811-817; 
Lehman  v.  Collins,  69  Ala.  127. 

We  refer  to  the  following  additional  authori- 
ties on  tbe  effect  of  the  former  Judgment: 

Parrish  v.  Ferris,  67  U.  8.  2  Black,  606,  610 
(17: 817,  819);  Nidiol  v.  Levy,  72  U.  S.  6  Wall. 
433  (18: 596);  Goodrich  v.  Chicago,  72  U.  S.  6 
Wall.  566  (18: 511);  Mason  Lumber  Co,y.  Buefi- 
Ul,  101  U.  S.  638  (25: 1074);  N.  7.  L,  Ins,  Co,y. 
Bangs,  103  U.  8.  780  (26:  608);  Louis  v.  Brown 
Twp,  109  tJ.  8. 162  (27: 892):  1  Herman,  Estop, 
^g  119, 122-125;  Dewey  y.  Peck,  38  Iowa,  242; 
Greenup  v.  Crooks,  50  Ind.  410.  419;  Betts  v. 
^tarr,  5  Ck)nn.  550,  553. 

The  declarations  nuule  by  the  appellant  to 
Colonel  Troy,  as  to  how  he  held  and  claimed 
tbe  stock  in  1876,  when  levied  on  by  Farley,  are 
admissible  as  a  part  of  the  res  gesta, 

Abney  y.  Kingsland,  10  Ala.  855;  Glase  v. 
Blake,  56  Ala.  879;  DaffronY.Orump,  69  Ahi. 
77;  cases  cited  hi  1  Brick.  Dig.  848,  §  558. 

And  this  being  the  settled  nile  of  evidence  in 
dvU  cases  in  the  state  courts  is  binding  on  the 
federal  courts. 

WiUoxY,  Hunt,  88 TJ.  8. 18  Pet  878  (10: 209); 
Yanu  y.  Campbell,  66  U.  8.  1  Black,  427  (17: 
168);  Wright  v.  Bales,  67  U.  8.  2  Black,  585  (17: 
264);  Byan  v.  Bindley,  68  U.  8. 1  Wall  66  (17: 
559). 

Appellee  having  failed  to  make  any  demand 
within  a  reasonable  time  after  the  transfer  to 
appellant  in  1875  and  after  the  sale  bv  him  in 
1881.  cannot  excuse  his  laches  and  is  barred. 

Mardis  v.  Shackl^ord,  4  Ala.  493;  Kimbro  v. 
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Waller,  21  Ala.  876;  Pitttdurgh  A  C.  R  Co,  y. 
Byers,  82  Pa.  22;  Baitley  v.  Faulkner,  8  Bam. 
&  Aid.  288;  Bras/iier  y.  Grats,  19  U.  8.  6 
Wheat.  51^  641  (5: 822);  EaywardY.  Eliot  Nat. 
Bar^  96  U.  8.  611  (24:855);  Davison  y.  Davis, 
125n.  8.  90(81:685). 

The  8tatute  of  Limitations  runs  against  the 
debtor  under  such  a  contract 

Livingston  v.  Arrington,  2S  Ala.  424;  Ben^ 
neU  y.  Bennett,  ^84  Ala.  58;  Nolen  y.  Palmer, 
24  Ala.  891;  Bawls  v.  Kennedy,  28  Ala.  240. 
261;  Strickland  v.  Nance,  19  Ala.  288.  236;  27 
Am.  Dec.  note,  631-686. 

Messr$.W.  A.  Gkmter  and  H.  C*'Semple» 
for  appellee: 

A  citizen  of  the  United  8tatet  can  instantly 
transfer  his  citizenship  from  one  8tate  to  an- 
other by  commensurate  acts  and  purposes :  and  it 
makes  not  the  slightest  difference  that  tne  pur- 
pose of  the  change  of  domidl  was  to  seek  the 
independent  Judgment  of  a  f edend  court 

Briggs  y.  French,  2  Sumn.  251;  Manhattan  L. 
Ins.  Co.  y.  Broughton,  109  U.  8.  126-6  (27: 880); 
Jones  Y.  League,  59  U.  8. 18  How.  76  (15: 268); 
Cooper  V.  Gcubraiih^  Wash.  0.0. 646;  Castor  y. 
Mitchel,  4  Wash.  0.  0.  191;  Case  y.  Oarke,  5 
Mason,  70;  Bice  y.  Houston,  80  U.  8. 18  Wall 
66  (20:484);  Gardner  v.  Sharp,  4  Wash.  0.  0. 
609;  Butler  y.  Famsworth,  Id.  101;  Bead  y. 
Bertrand,  Id.  614;  ShOton  y.  Tiffin,  4/1  V.  8.  6 
How.  168  (12: 887);  Desty.  Fed.  Proc.  §  629a. 
p.  161 :  Id.  146. 

If  the  plaintiff  falls  on  demurrer  in  the  first 
action,  from  the  omission  of  an  essential  allega- 
tion in  his  declaration,  which  is  fully  suppwdd 
in  tbe  second  suit,  the  judgment  in  the  first  suit 
is  no  bar  to  the  second,  although  the  respective 
actions  were  institutea  to  enf  ore  the  same  right 

Gould  V.  EcansviUe  dC.  RCo.  91  U.  8. 538 
(23:418);  Gilman  y.  Bives,  35  U.  8.  10  Pet 
302  (9:432);  Wells  v.  Moore,  49  Mo.  280;  Moors 
V.  Dunn,  41  Ohio  St  62;  Aurora  v.  West,  74  U. 
8.  7  Wall.  99  (19:48):  Xa»  Angeles  Y.MeUus,  59 
CaL  444;  Detrick  v.  Sharrar,  96  Pa.  521;  Frit- 
chard  v.  Woodruff,  86  Ark.  196;  Loekett  y. 
Lindsay,  1  Idaho,  N.  8.  324;  Chrisman  v.  Har- 
man,  29  Qratt  494;  Fowlkes  y,  StnU,  14  Lea,  14; 
Terry  v.  Hammonds,  47  CaL  35;  MorreU  v. 
Morgan,  65  Cal.  576;  Gerrish  v.  Pratt,  6  Minn. 
61:  Bonnifeld  v.  Price,  1  Wy.  Ter.  223;  Gist 
V.  Davis,  2  HiU,  Ch.  835,  29  Am.  Dec.  9l; 
Lampen  y.  Kec^ewin,  1  Mod.  207;  Birch  v. 
Fuiik,  2  Met  (Ky.)  647;  Gould,  PI.  478.  §§44- 
46;  1  Chit  PL  198;  Freeman.  Judgm.  §267. 

Morris  is  estopped  in  law  and  equity  to  deny 
the  title  of  his  bailor. 

Cook,  Law  of  Stockholders.  §§457,  467; 
Markham  v.  Jaudon,  41  N.  T.  235;  Baker  y. 
Drake,  66  N.  Y.  518. 

The  transfer  of  stock,  on  the  books  of  the 
corporation,  to  a  creditor,  as  security  for  .i  debt, 
is  apledge,  and  not  a  mortage. 

Nabring  v.  Bank  of  Mobile,  68  Ala.  204; 
Jones,  Pledges,  §§  9, 161-168;  Schouler,  BaUnu 


167. 168. 194. 

Mr.  Justice  Harlan  delivered  the  opinion    [316] 
of  the  court: 

The  first  assignment  of  error  relates  to  the 
action  of  the  circuit  court  in  overrulinff  a  mo- 
tion to  dismiss  this  suit  as  one  not  really  and 
substantially  involving  a  dispute  or  controversy 
properly  within  its  Junsdiction. 
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On  the  7th  of  July,  1884,  the  present  appel- 
lee, James  N.  Qilmer,  who  was  then,  and  dur- 
ing all  his  previous  life  had  heen,  a  citizen  of 
Alabama,  instituted  a  suit  in  equity,  in  one  of 
the  chancery  courts  of  that  State,  against 
Josiah  Morris,  individually,  and  against  Josiah 
Morris  and  F.  M.  Billing  as  composing  the  firm 
of  Josiah  Morris  &  Co.,  citizens  of  Alabama. 
Its  object  was  to  obtain  a  decree  declarinj^  that 
the  transfer,  by  the  plaintiff  to  Morris,  ofsixty 
shares  of  the  capital  stock  of  the  Elyton  Land 
Company,  an  Alabama  corporation,  was  made 
in  trust  and  as  collateral  security  for  the  pay- 
ment of  a  debt  due  from  the  plaintiff  to  Josiah 
Morris  &  Co. ;  ordering  an  accounting  in  respect 
to  tiie  amount  of  that  debt,  the  value  of  the 
stock,  and  the  dividends  thereon  received  by 
Moms;  and  directing  him  upon  the  payment 
of  the  debt  and  interest,  or  so  much  thereof  as 
appeared  to  be  unpaid,  to  transfer  sixty  shares 
of  the  stock  to  the  plaintiff,  and  pay  over  any 
dividends  received  in  excess  of  the  debt  due 
from  the  latter. 

Besides  putting  in  issue  all  the  material  aver- 
ments of  the  bill,  the  answer  relied  upon  laches 
and  the  Statute  of  Limitations  in  bar  of  the 
suit.  The  cause  went  to  a  hearing,  upon  plead- 
ings and  proofs,  and,  on  the  29th  of  April,  1885, 
a  final  decree  was  rendered  dismissing  the  suit 
~  the  chancery  court  holding  that  the  claim  was 
barred  bv  the  Statute  of  Limitations.  Upon 
appeal,  the  decree  was  affirmed  by  the  Supreme 
Court  of  Alabama  on  the  27th  of  January, 
1886.  That  court,  as  appears  from  the  opin- 
ion of  its  Chief  Justice,  refused  to  modify  the 
decree,  so  as  to  make  it  a  dismissal  without  prej- 
udice to  another  suit.  Oilmer  v.  MarrU,  w) 
Ala.  78. 

The  present  suit  was  instituted  September 
20,  1886,  in  the  Circuit  Court  of  the  United 
States  by  Gilmer,  claiming  to  be  a  citizen  of 
Tennessee,  against  Morris  and  Billing.  It  re- 
lates to  the  same  shares  of  stock;  and  the  relief 
asked  is  that  Morris  be  decreed  to  account  for 
and  pay  over  to  the  plaintiff  all  dividends  paid 
after  it  came  to  the  defendant's  hands  (after  de- 
ducting Qilmer's  indebtedness  to  Morris  or  to 
Morris  &  Co.)  and  to  transfer  Uie  sixty  shares 
of  stock  to  the  plaintiff.  The  defendants  filed 
a  plea  setting  up  the  final  decree  in  the  state 
court  in  bar  of  the  present  suit.  That  plea 
havine  been  overruled  {Oilmer  v.  Morris,  80 
Fed.  Rep.  476),  they  separatelv  answered— Bil- 
ling disclaiming  any  interest  in  the  stock,  or  in 
the  dividends  thereon.  The  plaintiff  filed  a 
replication.  Subsequently,  December  10, 1887, 
the  defendant  Morns  filed  in  the  cause  the  affi- 
davit of  A.  S.  Gerald  to  the  effect  that,  in  a 
conversation  held  by  him  with  the  plaintiff  on 
or  about  November  it,  1887,  the  latter  informed 
him  '*that  he  had  returned  to  the  Citv  of  Mont- 

Somery  to  reside  perau&nently,  andTbad  been 
vin^  here  vdth  that  intent  some  time  previous 
to  said  conversation;"  and  also  his  own  affidavit 
to  the  effect  that  he  bad  been  informed  and  be- 
lieved that  the  plaintiff  returned  to  the  City  of 
Montgomery  "  some  time  in  the  latter  part  of 
May  or  early  part  of  June,  1887,  with  the  pur- 
pose and  intent  of  permanently  residing  in  the 
state  of  Alabama,  and  has  continuously  resid- 
ed in  said  State  of  Alabama  ever  since  said 
time."  On  the  17th  of  November,  1887,  before 
the  final  hearing  of  the  cause,  the  defendants, 
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with  leave  of  court,  filed  a  written  motion  for 
the  dismissal  of  the  suit  upon  the  ground  that 
it  did  not  n^ly  and  substantially  involve  a  con- 
troversy within  the  jurisdiction  of  the  circuit 
court;  basing  his  motion  upon  the  above  affl- 
davits  of  Gkrald  and  Morris,  and  upon  the  dep- 
ositions of  the  plaintiff,  and  of  his  father,  F. 
M.  Gilmer,  taken  in  this  cause  in  behalf  of  the 
plaintiff.  The  father,  in  his  deposition  taken 
de  bene  esse,  October  27,  1886,  makes  the  fol- 
lowing statements  on  cross  examination: 

**Q,  Where  does  your  son,  J.  N.  Gilmer, 
now  reside?  A.  He  resides  in  Memphis,  Ten- 
nessee. 

**Q,  When  did  he  remove  there?  A,  I  think 
he  removed  in  April  or  May. 

"Q.  Of   this   year?    A.  Yes,  sir,  of  this     [318] 
year. 

"Q.  Did  he  take  his  family  with  him?  A. 
Hed»d. 

"Q,  Did  he  take  his  furniture  with  him?  A. 
He  did. 

"Q.  Is  not  his  home  at  present  furnished 
with  the  same  furniture  and  pictures  that  were 
in  it  when  he  was  there?    A,  No,  sir. 

**Q.  Does  any  one  occupy  his  house?    A^ 
Yes  sir. 
.  "b.  Who?    A.  Mr.  Mitchell. 

'*Q.  How  long  has  he  occupied  it?  A,  1 
think  he  occupied  it  on  the  first  of  the  month; 
it  was  rented  to  hhn  the  mouth  before. 

'*Q,  You  think  he  occupied  it  from  the  first 
of  October?    A,  Yes,  sir. 

"0.  I  ask  you  if  up  to  the  first  of  October  his 
furniture  ana  effects  were  not  in  the  house? 
A,  No,  sir;  his  effects  went  with  him. 

"Q.  Did  he  remove  all  his  furniture?  A. 
Yes,  sir. 

"Q.  Were  not  pictures  left  banging  on  the 
wall  of  the  house?    A.  No,  sir. 

**Q.  Did  he  not  move  to  the  State  of  Tennes- 
see for  the  purpose  of  bringing  this  suit  in  the 
United  States  Court,  and  did  he  not  so  view  it 
before  he  left?  A,  That  is  a  question  that 
he  only  can  answer.    I  cannot  answer  for  him. 

'*Q.  I  ask  you  if  he  did  not  tell  you  that  his 
purpose  in  moving  to  Tennessee  was  for  the 
purpose  of  bringing  this  suit  in  the  United 
States  Court?    A,  He  did  not  tell  me  Aat 

*'0.  I  ask  you  if  you  do  not  know  that  it 
was  his  purpose,  and  if  it  was  not  done  under 
advice?  A.  I  can  tell  you  what  I  believe,  but 
I  cannot  tell  you  what  I  know  about  it  I  do 
not  know  it 

"Q,  You  say  that  you  do  not  know  whether 
that  was  his  purpose  or  whether  he  was  ever  so 
advised?  A,  Well,  I  can  say  I  advised  him  to 
do  that. 

"Q.  Well,  before  his  removal?  -4.  Yes, 
sir. 

"Q,  How  long  before  he  removed  was  it  that 
you  advised  him?  A.  Well,  it  was  some 
months. 

**Q.  When  did  you  advise  him?  Was  it  aft- 
er the  decision  of  the  Supreme  Court  of  Ala- 
bama in  the  chancery  suit  that  you  have  spoken 
of?    A.  Yes.  sir,  it  was  after  that 

*'Q,  I  ask  you  if  you  didn't  advise  him  to    [319] 
move  for  the  purpose  of  bringing  this  suit  ia 
the  United  States  Court?    A,  I  did. 

"Q.  And  he  changed  bis  residence  after  that 
advice?  A,  lean  say,  further,  that  it  wasnol 
the  only  thing  that  induced  me  to  adyise  him. 
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I  wanted  him  xelieTed  from  his  militoiy  occu- 
pi^oiu  I  did  Dot  think  that  he  woald  ever 
succeed  in  business  as  long  as  be  was  hanging 
on  to  a  military  organization,  and  I  thought 
that  his  wife's  mother  lived  in  Memphis,  and 
the  family  tbere  were  very  desirous  tbat  they 
should  fiTO  there.  That  was  really  the  primary 
cause  of  my  advising  him,  and  I  then  suggest- 
ed to  him,  'If  you  go  there  vou  will  then  have 
an  opportunity  of  instituting  suit'  0n  U.  S. 
Court).  The  prime  object  was  to  get  him  rid 
of  aH  military  organizations. 

Q,  But  part  of  the  purpose  was  to  get  him 
so  that  he  could  institute  suit  in  the  United 
States  Court?  A,  Well,  it  was  incidental. 
Tbe  primary  purpose  with  me  was  to  get  him 
square  out  of  the  military  organization. 

"Q.  Don't  you  know  tbat  he  said  his  pur- 
pose in  moving  to  Tennessee  was  to  brinff  this 
suit  in  the  United  States  Court?  ^.  I  do  not 
know  that  he  said  that.  I  may  have  heard 
him,  but  I  cannot  now  bring  it  to  oind. 

Q.  Don't  you  know  that  it  was  his  purpose 
to  return  here  at  the  termination  of  this  suit; 
don't  you  know  this?    A.  I  do  not. 

**Q.  Do  you  know  that  he  has  moved  to 
Tennessee  permanently,  or  with  a  view  of  re- 
mainingthere?    A.  I  do  not 

**Q.  Hasheeone  into  any  business  in  Ten- 
nessee?   A.  ^  has. 

Q,  What  is  his  business?  A.  Cotton-ginning 
business. 

Q.  On  his  own  account?  A.  No,  sir;  in  con- 
nection with  others. 

**Q.  Is  he  proprietor  or  employ^?  A,  I 
really  do  not  know. 

"Q.  Do  you  know  whether  he  has  made  any 
investment  in  Tennessee?    A  I  do  not. 

**Q.  Have  his  business  connections  here  been 
severed?    A.    Yes,  sir. 

•*0.  Enth^y?    A.  Yes,  sir;  entirely; 

•  *  Q.  How  long  before  this  present  suit  begun 
[320]    ^d  he  move  to  Tennessee?    A,  I  do  not  know 
wfien  this  suit  was  instituted,  exactly;  but  I 
suppose  about  four  or  Ave  months. 

**0.  What  mouth  did  he  move  away  in;  do 
you  know?  A.  I  do  not  b^r  in  mind  tbe  exact 
date;  I  think  it  was  in  April. 

••a  Of  this  year?    A  Yes,  sir. 

"Q.  When  aid  you  say  that  your  intimacy 
with  Mr.  Morris  censed?  A,  At  the  institution 
of  this  suit  of  J.  N.  Qilmer  in  the  chancery 
court.  .  .  . 

**Q.  That  suit  was  commenced  in  the  Chan- 
cery Court  of  Alabama  by  Gilmer,  the  same 
plaintiff,  with  Morris,  the  same  defendant,  and 
prosecuted  through  the  chancery  court,  and 
then  went  to  the  supreme  court  on  appeal,  did 
it  not?    A.  It  did. 

"Q.  And  you  wore  examined  as  a  witness? 
A.  1  was. 

"Q.  Is  not  this  a  continuation  of  that  same 
controversy — tbat  suit?  A,  It  is  a  continua- 
tion of  the  merits  of  the  same  transaction,  but 
it  is  a  new  controversy. 

*'Q.  How  old  are  you,  Mr.  Gilmer?  A.  1 
am  seven ty-six  years  old." 

Redirect  examination: 

"Q,  Do  you  know  whether  J.  N.  Gilmer 
fold  his  residence  before  he  left?    A.  He  did. 

**Q.  Did  he  sell  any  other  property—did  he 
idl  his  cows  and  horses?  A,  He  sold  every- 
thing, sir,  that  he  didn't  carry  with  him. 
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'*Q,  Before  he  went  to  Memphis?  A.  Yea, 
sir." 

The  plaintiff,  in  his  deposition,  taken  April 
26, 1887,  made  these  statements  on  cross  exam- 
ination: 

"Q.  Where  do  you  reside  now?  A.  In 
Memphis. 

"Q.  What  State?  A.  The  State  of  Tennes- 
see. 

**Q.  How  long  have  you  resided  there?  A. 
One  vear. 

"Q.  Did  you  not  go  there.  Mr.  Gilmer,  for 
the  purpose  of  ^tting  Jurisdiction  to  the  fed- 
eral court  of  this  State?    A,  1  did,  sir. 

*'Q.  Is  it  your  purpose  to  return  to  Mont- 
gomery if  you  gain  this  suit?  A,  That  de- 
pends altogether  upon  clrcmnstances. 

"Q,  What  circumstances?  A,  If  induce- 
ments be  offered  to  make  it  to  my  interest  I 
may. 

**Q,  Well,  is  there  not  expectation  that  such 
inducements  will  be  offerea?  A,  I  have  had 
inducements  offered,  but  I  have  not  accepted. 

*^Q,  1  repeat  the  question:  Is  it  not  vour  ex- 
pectation, that  in  the  event  you  gain  this  suit, 
such  inducements  will  be  offered  you  to  return 
here  that  you  will  accept  them?    A,  Yes,  sir. 

"Q,  So  that  you  think,  if  you  gain  this  suit, 
you  will  come  back  to  Montgomery  to  Uvet 
A,  Yes.  sir. 

"Q.  Were  you  bom  and  raised  here  in 
Montgomery?    A.  I  was. 

**  0.  And  lived  here  until  Mav,  1885.  or  June, 
was  it?  A.  I  left  here  on  the  first  day  of  May» 
1888. 

"Q.  That  was  after  the  suit  in  the  State 
Chancery  Court  had  been  decided  against  you 
in  the  Supreme  Court  of  Alabama?  A.  Yes» 
sir." 

Upon  consideration  of  said  affidavits  and 
dep<Mitions,  and  after  argument  by  counsel  for 
the  respective  parties,  tEe  motion  to  dismiss 
was  denied.  The  cause  subse(}uently  went  to 
a  final  decree  giving  the  plaintiff  the  relief 
asked.     OHmer  v.  Morris,  85  Fed.  Rep.  683. 

It  is  unnecessary  to  decide  whether  the  cir- 
cuit court  erred  in  overruling  the  plea  of  form- 
er adjudication,  or  in  rendering  the  decree  ap- 
pealed from;  for  we  are  of  opinion  that  the 
motion  to  dismiss  the  suit,  as  one  not  realljr  in- 
volving a  controversy  within  its  Jurisdiction, 
should  have  been  sustained.  It  is  provided  by 
the  fifth  section  of  the  Act  of  March  8, 1875 
(18  Stat,  at  L.  473),  determining  the  jurisdiction 
of  the  Circuit  Courts  of  the  United  States,  that 
if  in  any  suit  commenced  in  one  of  such  courts 
"it  shall  appear  to  the  satisfaction  of  said  cir- 
cuit court,  at  any  time  after  such  suit  has  been 
brought  or  removed  thereto,  that  such  suit  does 
not  really  and  substantially  involve  a  dispute 
or  controversy  properly  within  the  jurisdiction 
of  said  circuit  court,  or  that  the  parties  to  said 
suit  have  been  improperly  or  collnsively  made 
or  joined,' either  as  i)lain tiffs  or  defendants,  for 
the  purpose  of  creating  a  case  cognizable  or  re- 
movable under  this  Act,  the  said  circuit  court 
shall  proceed  no  further  therein,  but  shall  dis- 
miss the  suit  or  remand  it  to  the  court  from 
which  it  was  removed,  as  justice  may  require, 
and  shall  make  such  order  as  to  costs  as  shall 
beiust." 

The  case  presents  no  question  of  a  federal 
nature,  and  the  Jurisdiction  of  the  circuit  court 
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was  invoked  solel^r  upon  the  grouDd  that  the 
plaintiff  was  a  citizen  of  Tennessee,  and  the 
defendants  citizens  of  Alabama.  But  if  the 
plaintiff,  who  was  a  citizen  of  Alabama  when 
the  suit  in  the  state  court  was  determined,  had 
not  become,  in  fact,  a  citizen  of  Tennessee 
when  the  present  suit  was  instituted,  then, 
clearly,  the  controversy  between  him  and  the 
defendants  was  not  one  of  which  the  circuit 
court  could  properly  take  cognizance:  in  which 
case  it  became  the  duty  of  that  court  to  dis- 
miss it.  It  is  true  that,  bv  the  words  of  the 
statute,  this  duty  arose  only  when  it  appeared 
to  the  satisfaction  of  the  court  that  the  suit  was 
not  one  within  its  jurisdiction.  But  if  the  rec- 
ord'discloses  a  controversy  of  which  the  court 
cannot  properly  take  cognizance,  its  duty  is  to 
proceed  no  further  and  to  dismiss  the  suit;  and 
its  failure  or  refusal  to  do  what,  under  the  law 
applicable. to  the  facts  proved,  it  ought  to  do. 
is  an  error  which  this  court,  upon  its  own  mo- 
tion, will  correct,  when  the  case  is  brought 
here  for  review.  The  rule  is  inflexible  and 
without  exception,  as  was  said,  upon  full  con- 
sideration, in  Mansfield,  G.  &  L.  M.  B.  Co,  v. 
Sican,  111  U.  S.  879,  883  [28:462. 468]  "which 
requires  this  court,  of  its  own  motion,  to  deny 
its  own  jurisdiction,  and,  in  the  exercise  of  its 
appellate  power,  that  of  all  other  Courts  of 
[326]  the  United  States,  in  all  cases  where  such  juris- 
diction does  not  alflnnativcly  appear  in  the 
record  on  which,  in  the  exercise  of  that  power, 
it  is  called  to  act.  On  every  writ  of  error  or 
appeal,  the  first  and  fundamental  question  is 
tliat  of  jurisdiction,  first,  of  this  court,  and 
then  of  the  court  from  which  the  record  comes. 
This  question  the  court  is  bound  to  ask  and 
answer  for  himself,  even  when  not  otherwise 
suggested,  and  without  respect  to  the  relations 
of  the  parties  to  it"  To  the  same  effect  are 
King  Bndge  Go.  v.  Otoe  Go,  120  U.  8.  225  [80: 
628];  Oraee  v.  Am.  Gent.  Ins.  Go.  109  U.  8. 278, 
288  [27:932,  9841;  Blaekioek  v.  Small,  127  U.  8. 
96, 105  [ante,  701  and  other  cases.  These  were 
cases  in  which  the  record  did  not  afflrmativelv 
show  the  citizenship  of  the  parties,  the  circuit 
court  being  without  jurisdiction  in  either  of 
Chem  unless  the  parties  were  citizens  of  differ- 
ent States.  But  the  above  rule  is  equally  ap- 
plicable in  a  case  in  which  the  averment  as  to 
citizenship  is  sufficient,  and  such  averment  is 
shown,  in  some  appropriate  mode,  to  be  untrue. 
While  under  the  Judiciary  Act  of  1789,  an  is- 
sue as  to  the  fact  of  citizenship  could  only  be 
made  by  a  plea  in  abatement ,  when  the  plead- 
ings properlv  averred  the  citizenship  of  the 
parties,  the  Act  of  1875  imposes  upon  the  cir- 
cuit court  the  duty  of  dismissing  a  suit,  if  it 
appears  at  any  time  after  it  is  brought,  and 
before  it  is  finally  disposed  of,  that  it  does  not 
really  and  substantially  involve  a  controversy 
of  which  it  may  properly  take  cognizance. 
WiUiamY,  Nottaix>a,  104  U.  8.  209,  211  [26: 
719.  720];  Fannington  t.  Pillsbury,  114  U.  8. 
188,  143  [29:114,  11^];  Little  v.  Giles,  118  U. 
S.  596, 602  [80:269, 271].  And  the  statute  does 
not  prescribe  any  particular  mode  in  which 
such  fact  may  be  brought  to  the  attention  of 
the  court.  It  may  be  done  by  affidavits,  or  the 
depositions  taken  in  the  cause  may  be  used  for 
that  purpose.  However  done,  it  should  be 
upon  due  notice  to  the  parties  to  be  affected  by 
the  dismissaL 


It  is  contended  that  the  defendant  precluded 
himself  from  raising  the  question  of  jurisdic- 
tion, by  inviting,  the  action  of  the  court  upon 
his  plea  of  former  adjudication,  and  by  wait- 
ing until  the  court  had  ruled  that  plea  to  be 
insufficient  in  law.  In  support  of  this  position 
Hartog  v.  Memory,  116  U.  8.  588  [29:725]  is 

cited.    We  have  already  seen  that  this  court       

must,  upon  its  own  motion,  guard  against  any  (SfT] 
invasion  of  the  jurisdiction  of  the  Circuit 
Court  of  the  United  States  as  defined  by  law, 
where  the  want  of  -jurisdiction  api)ear8  from 
the  record  brouj^ht  here  on  appeal  or  writ  of 
error.  At  the  present  term  it  was  held  that 
whether  the  circuit  court  has  or  has  not  juria- 
diction  is  a  question  which  this  court  must  ex- 
amine and  determine,  even  if  the  parties  for^ 
bear  to  make  it  or  consent  that  the  case  be 
considered  upon  its  medta  Metodlf  y.  Water- 
town,  128  U.  8.  586  [ante,  548]. 

Nor  does  the  case  of  Hartog  t.  Memory  sus- 
tain the  position  taken  by  the  defendant;  for  it 
was  there  said  that  "if,  from  any  source,  the 
court  is  led  to  suspect  that  its  jurisdiction  has 
been  imposed  upon  by  the  collusion  of  the 
parties  or  in  any  other  way,  It  may  at  once,  of 
Its  own  motion,  cause  the  necessary  inquiry  to 
be  made,  either  by  having  the  proper  issue 
joined  and  tried,  or  hy  some  other  appropriate 
form  of  proceeding,  and  act  as  justice  may  re- 
quire for  its  own  protection  against  fraud  or 
imposition."  In  tnat  case,  the  citizenship  of 
the  parties  was  properly  set  out  in  the  plead- 
ing, and  the  case  was  submitted  to  the  jury 
without  any  question  being  raised  as  to  want  of 
jurisdiction,  and  without  the  attention  of  the 
court  being  drawn  to  certain  statements  inci- 
dentally nuule  in  the  depoeitloii  of  the  defend- 
ant against  whom  the  verdict  was  rendered. 
After  verdict  the  latter  moved  for  a  new  trial, 
raising  upon  that  motion,  for  the  first  time,  the 
qpuestion  of  jurisdiction.  The  court  somma- 
rily  dismissed  the  action,  upon  the  ground, 
solely,  of  want  of  Jurisdiction,  without  af- 
fording the  plaintiff  any  opportunity  who- 
ever to  rebut  or  control  the  evidence  upon  the 
auestion  of  jurisdiction.  The  failure,  under 
le  peculiar  circumstances  disclosed  in  that 
case  to  give  such  opportunity,  was  itself  suf- 
ficient to  justify  a  reversal  of  the  order  dismis- 
sing the  action,  and  what  was  said  that  was 
irrelevant  to  the  determination  of  that  question 
was  unnecessary  to  the  decision,  and  cannot  be 
regarded  as  authoritative.  The  court  certainly 
did  not  intend  in  that  case  to  modify  or  relax 
the  rule  announced  In  previous  well  consid- 
ered cases.  In  the  case  before  us  the  question 
was  formally  raised,  during  the  progress  of  the 
cause,  by  written  motion,  of  which  the  plaint- 
iff had  due  notice,  and  to  which  he  appeared  [3S8] 
and  objected.  So  that  there  can  be  no  question 
as  to  any  want  of  opportunity  for  him  to  be 
heard,  and  to  produce  evidenca  in  opposition 
to  the  motion  to  dismiss. 

We  are  thus  brought  to  the  question  wheth- 
er the  plaintiff  was  entitled  to  sue  in  the  circuit 
court  Was  he,  at  the  commencement  of  this 
suit,  a  citizen  of  Tennessee?  It  is  true,  as  con- 
tended bv  the  defendant,  that  a  citizen  of  the 
United  btates  can  instantly  transf erhis  dtiien- 
8bip  from  one  State  to  another  (Gooper  y.  Oal- 
braith,  3  Wash.  C.  C.  546,  554),  and  that  bis 
right  to  sue  in  the  courts  of  the  United  States 
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is  none  the  less  because  his  cbangc  of  domicil 
was  induced  by  the  purpose,  whether  avowed 
or  not,  of  invokiag^  for  the  protection  of  bis 
rights,  the  Jurisdiction  of  a  federal  court.  As 
«aid  by  Mr,  Juatice  Story,  in  Briggt  v.  French, 
H  Sumn.  251,  256,  "If  the  new  citizenship  is 
really  and  truly  acquired,  his  right  to  sue  is  a 
legitimate,  constitutiooal,  and  legal  conse- 
quence, not  to  be  impeached  by  the  motive  of 
bis  removal "  Manhattan  X.  Jns,  Co.  v. 
Braughton,  109  U.  8.  121,  125  [27:878,  8801; 
J<m€»  V.  Liague,  59  U.  8.  18  How.  76,  81  [15: 
1963,  264].  There  must  be  an  actual,  not  pre- 
tended, change  of  domicil;  in  other  words,  the 
removal  must  be  "a  real  one,  animo  manendi, 
and  not  merely  ostensible."  Caee  v.  Clarke,  6 
Mason,  70.  The  intention  and  the  act  must 
<roncur  in  order  to  effect  such  a  change  of  dom- 
icil as  constitutes  a  change  of  citizenship.  In 
JSnnii  y.  Smith,  55  U.  8. 14  How.  400,  m  [14: 
472]  it  waa  said  that  *'A  removal  which  does 
cot  contemplate  an  absence  from  the  former 
domicil  for  an  indefinite  and  uncertain  time  is 
not  a  change  of  it,"  and  that  while  it  was  dif- 
ficult to  lav  down  any  rule  under  which  every 
instance  of  residence  could  be  brought  which 
may  make  a  domicil  of  choice,  "there  must  be, 
to  constitute  it,  actual  residence  in  the  place 
with  the  intention  that  it  is  to  be  a  principal 
and  permanent  residence." 

Upon  the  evidence  in  this  record,  we  cannot 
resist  the  conviction  that  the  plaintiff  had  no 
purpose  to  acquire  a  domicil  or  settled  home  in 
Tennesseie,  and  that  his  sole  object  in  removing 
to  that  State  was  to  place  himself  in  a  situation 
to  invoke  the  Jurisdiction  of  the  Circuit  Court 
of  the  United  States.  He  went  to  Tennessee 
[329]  without  any  present  intention  to  remain  there 
permanently  or  for  an  indefinite  time,  but  with 
a  present  intention  to  return  to  Alabama  as 
Boon  as  be  could  do  so  without  defeating  the 

Jurisdiction  of  the  federal  court  to  determine 
lis  new  suit.  He  was  therefore  a  mere  so- 
ioumer  in  the  former  State  when  this  suit  was 
Drought.  He  returned  to  Alabama  almost 
immediately  after  giving  his  deposition.  The 
case  comes  within  the  principle  announced  in 
Butler  v.  Famsworth,  4  Wash.  C.  C.  101, 108, 
where  Mr.  Justice  Washington  add:  "If  the 
removal  be  for  the  purpose  of  committing  a 
fraud  upon  the  law,  and  to  enable  the  party  to 
avail  himself  of  the  Jurisdiction  of  the  federal 
courts,  and  that  fact  be  made  out  by  his  acts, 
the  court  must  pronounce  that  his  removal  was 
not  with  a  bona  fide  intention  of  changing  his 
domicil,  however  frequent  and  public  his  dec- 
larations to  the  contrary  may  have  been. 

TJu  decree  is  reversed,  with  costs  to  the  appel- 
lant in  this  Court,  and  the  cause  remanded, 
ioitha  direction  to  dismiss  the  suit  without  costs 
in  the  court  below. 
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Jowa  Law  as  to  Texas  cattle — not  unconstitu- 
tional. 


1.  The  Statute  of  Iowa  (f  4050,  Iowa  Code),  which 
provides  that  any  pei'son  who  has  in  his  poaseesion 
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io  that  State  any  Texas  catUe.whioh  have  not  been 
wintered  North,  shall  be  liable  for  any  damaeres 
that  may  aoorue  from  allowiner  such  cattle  to  run 
at  large,  and  thereby  spreadiog  the  disease  kDowa 
as  the  Tezaa  fever,  is  not  in  conflict  with  the  para- 
mount authority  of  Oongreas  to  regulate  interstate 
commerce. 

2,  There  is  no  neoesBary  dependence  of  the  pro» 
visions  of  said  section  4060  imposing  a  dvil  lia- 
bility, upon  those  of  section  4058  of  the  same  Code, 
so  that  the  one  may  not  stand  without  the  other. 

8.  Said  section  4060,  Is  not  in  conflict  with  section 
2  of  article  4  of  the  Constitution  of  the  United 
States  relative  to  the  privileges  and  immunities  of 
citizens  of  the  several  States. 

[No.  1254.] 

Submitted  Jan.  9, 1889,    Decided  Jan,  $8, 1889, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa. 
On  a  certificate  of  division  in  opinion  as  to  the 
constitutionality  of  section  4050  of  the  Code 
of  Iowa.    Beversed, 

Statement  by  Mr,  Justice  Fields 

This  case  comes  from  tbe  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Iowa.  It  involves  the  validity  of  a  statute  of 
that  State,  making  a  person  having  in  his  pos- 
session within  it  any  Texas  cattle  which  have 
not  been  wintered  north  of  the  southern  bound- 
ary of  Missouri  and  Kansas,  liable  for  any 
damages  that  may  accrue  from  allowing  them 
to  run  at  large,  and  thereby  spread  the  disease 
known  as  Texas  fever.  The  statute  is  found 
in  section  4069  of  the  Code  of  Iowa,  which  re- 
fers to  the  preceding  section,  4058.  The  two 
sections  are  as  follows: 

''Sec.  4058.  If  any  person  bring  into  this 
State  any  Texas  cattle,  he  shall  be  fined  not 
exceeding  $1,000  or  imprisoned  in  the  county 
iail  not  exceeding  thirty  days^  unless  they  have 
been  wintered,  at  least  one  winter,  north  of  the 
southern  boundary  of  the  State  of  Missouri  or 
Kansas;  Provided,  That  nothing  herein  con- 
tained shall  be  construed  to  prevent  or  make 
unlawful  the  transportation  of  such  cattle 
through  this  State  on  railways,  or  to  prohibit 
the  driving  through  any  part  of  this  State,  or 
having  in  possession,  any  Texas  cattle,  between 
the  first  day  of  November  and  the  flrist  day  of 
April  following. 

*'Sec.  4059.  If  any  person  now  or  hereafter 
has  in  his  possession,  in  this  State,  any  such 
Texas  cattle,  he  shall  be  liable  for  any  damages 
that  may  accrue  from  allowing  said  cattle  to 
run  at  large,  aod  thereby  spreading  the  disc^ise 
known  as  the  Texas  fever,  and  shall  be  pun- 
ished as  is  prescribed  in  the  preceding  seo> 
tion." 

The  action  is  based  upon  this  latter  section. 
Tbe  petition  of  the  plaintiff  alleges  that  in 
June,  1885,  the  defendants  were  the  owners  of 
and  had  in  their  possession  and  under  their 
control  a  herd  of  Texas  cattle,  which  had  not 
been  wintered  north  of  the  southern  boundary 
of  Missouri  or  Kansas,  and  which  were  pur* 
cbased  at  or  near  Fort  Smith,  in  Arkansas; 
that  said  cattle,  while  in  the  possession  and 
under  the  control  of  tbe  defendants,  were  al* 
lowed  by  them  to  run  at  large  in  Union  Town- 
ship, Harrison  County,  Iowa,  contrary  to  tbe 
provisions  of  section  4059  of  its  Code;  and 
that  tbe  said  cattle  were  infected  by  a  disease 
known  as  "Texas  cattle  fever,"  which  waa 
spread    and   disseminated  by    them   among 
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the  cattle  of  the  plaintiff,  wherehy  th^  sick- 
ened and  died,  to  his  damage  of  $5,000,  for 
which  he  pravs  judgment 

To  this  petition  the  defendants  demurred  on 
the  grounds:  first,  that  sections  4058  and  4059 
are  in  conflict  with  section  8,  article  1  of  the 
Constitution  of  the  United  States,  in  that  the 
Legislature  of  Iowa  undertakes  by  them  to 
regulate  and  Interfere  with  interstate  commerce; 
and  second,  that  the  sections  are  in  conflict 
with  section  2  of  article  4  of  the  Constitution 
of  the  United  States  relative  to  the  privileges 
and  immunities  of  citizens  of  the  several 
States. 

The  demurrer  was  heard  at  March  Term, 
1888,  of  the  circuit  court,  the  court  being  held 
by  two  judges  who  were  opposed  in  opinion 
upon  the  constitutionalityot  section  4059,  on 
the  grounds  mentioned.  The  plaintiff  electing 
to  stand  upon  his  petition,  judgment  was  en- 
tered for  the  defendants,  sustaining  the  de- 
murrer, acooiding  to  the  opinion  of  the  presid- 
ing judge.  Thereupon,  on  motion  of  the 
plaintiff,  it  was  ordered  that  the  points  of  dis- 
agreement be  certified  to  this  court;  and  upon 
tms  certificate  Uie  case  has  been  heard. 

Mr.  !•  N.  Fllokin^er,  for  plaintiff  in  error: 

If,  by  a  fair  and  reasonable  interpretation, 
where  the  case  is  at  all  doubtful,  it  can  be  rec- 
oncdled  witii  the  Constitution,  it  ought  to  be 
done. 

Adam$  y.  Storey^  1  Paine,  79;  Cooley,  Const 
Lim.  4th  ed.  182;  GaUi  t.  BrookB,  59  Iowa, 
610. 

Every  statute  is  presumed  to  be  constitutionaL 

Munn  T.  lU.  94  U.  S.  118  (24: 77). 

Statutes  wiU  be  declared  unconstitutional 
only  when  clearly  necessary. 

Suae  y.  Davii  Co.  Judge,  2  Iowa,  280;  Stewart 
y.  PIM  Co.  80  Iowa,  9. 

Where  part  of  a  statute  is  unconstitutional, 
that  fact  does  not  authorize  the  court  to  declare 
the  remainder  void,  if  the  provisions  are  distinct 
and  severable. 

Cooley,  Const  Lim.  182:  Drady  v.  Bee  Moinee 
dFt.D.R.  Co.  57  Iowa,  898;  Penniman'e  Case, 
108  U.  a  714(26: 002);  Duer  v.  Small,  17  How. 
Pr.  205;  Allen  v.  La.  103  U.  S.  83  (26:819); 
ma.  Cent.  R.  Co.  y.  Sehutte,  103  U.  S.  118  (26: 
827);  Keokuk  y.  L.  Packet  Co.  v.  Keokuk,  95 
U.  S.  89  (24: 881). 

In  the  exercise  of  its  police  power  a  State 
may,  absolutely  and  unconditionally,  restrain 
any  and  all  live  stock  from  running  at  large; 
and  this  without  any  reason  or  grounds  other 
than  that  of  expediency — ^as  determined  by 
their  legislative  will. 

Campau  v.  Langley,  89  Mich.  451;  Wilcox  y. 
Hemming,  58  Wis.  144;  Rockwell  v.  Nearing,  35 
N.  Y.  802;  Campbell  v.  Etam,  45^.  Y.  356; 
Cook  V.  Gregg,  46  N.  Y.  489;  Varden  v.  Mount, 
78  Ky.  86;  Rob^  v.  CgU,  80  III  459. 

Mr.  W.  F.  Sapp  for  defendants  in  error. 

Mr.  Juitice  Field  delivered  the  opinion  of 
the  court: 

In  order  to  understand  section  4059  of  the 
Code  of  Iowa,  it  must  be  read  in  connection 
with  the  preceding  section  4058,  to  which  it  re- 
fers. It  must  also  be  known  what  is  meant  by 
"Texas  cattle,"  and  what  influence  a  winter 
North   has  upon   the  disease  called  "Texas 
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fever,"  with  which  such  cattle  are  liable  to  be 
infected.  Section  4058  is  leveled  against  the 
importation  of  Texas  cattle  which  nave  not 
been  wintered  north  of  the  southern  boimdary 
of  Missouri  or  Kansas.  Any  person  bringing  into 
the  State  Texas  cattle,  unless  they  have  t)een 
thus  wintered,  is  subject  to  be  nned  or  im- 
prisoned. When,  therefore,  section  4059  refers 
to  the  possession  in  the  State  of  any  "such 
Texas  cattle"  it  means  cattle  which  have  not 
been  wintered  North,  as  mentioned  in  the  pre- 
ceding section.  It  is  only  when  they  have  not 
been  thus  wintered  that  apprehension  is  felt 
that  they  may  be  infected  with  the  disease  and 
spread  it  among  other  cattle. 

The  term  "Texas  cattle" is  not  defined  in 
the  Code  of  Iowa;  and  whether  used  there  to 
designate  cattle  from  the  State  of  Texas  alone, 
or,  as  averred  by  the  plaintiff  in  error,  a  par- 
ticular breed  or  variety  called  Mexican  or 
Spanish  cattle,  which  are  also  found  in  Arkan- 
sas and  the  Indian  Territory,  is  not  material  V^] 
for  the  disposition  of  this  case.  Cattle  coming 
from  both  of  those  States  and  from  that  Terri- 
tory durinff  the  spring  and  summer  months 
are  often  mfected  with  what  is  known  as 
Texas  fever.  It  is  supposed  that  they  become 
infected  with  the  gerras  of  this  distemper  while 
feeding,  during  those  months,  on  the  low  and 
moist  grounds  of  those  States  and  Territoi^, 
constituting  what  are  called  their  malarial  dis- 
tricts, which  are  largely  covered  with  a  thick 
vegetable  growth.  These  germs  are  commun- 
icated to  domestic  cattle  by  contact,  or  by 
feeding  in  the  same  range  or  pasture.  Scien- 
tists are  not  agreed  as  to  the  causes  of  the 
malady;  and  it  Is  not  important  for  our  decis- 
ion which  of  the  many  theories  advanced  by 
them  is  correct  That  cattle  coming  from  those 
sections  of  the  country  during  the  spring  and 
summer  months  are  often  infected  with  a  con- 
tagious and  dangerous  fever  is  a  notorious  fact; 
as  is  also  the  fact  that  cold  weather,  such  as  is 
usual  in  the  winter  north  of  the  southern 
boundary  of  Missouri  and  Kansas,  destroys 
the  virus  of  the  disease,  and  thus  removes  all 
danger  of  infection.  It  is  upon  these  notorious 
facts  that  the  legislation  of  Iowa  for  the  ex- 
clusion from  their  limits  of  these  cattle,  unless 
they  have  passed  a  winter  North,  is  based.  See 
Miesouri  Pac.  R.  Co.  v.  F^inley,  88  Kan.  556; 
also.  First  Annual  Report  to  the  Commissioner 
of  Agriculture,  of  the  Bureau  of  Animal  In- 
dustry for  1884,  p.  426,  and  Second  Annual 
Report  of  same  Bureau  for  1885,  p.  310. 

Station  4059,  with  which  we  are  concerned^ 
provides  that  any  person  who  has  in  his  posses- 
sion in  the  State  of  Iowa  any  Texas  cattle 
which  have  not  been  wintered  North  shall  be 
liable  for  any  damages  that  may  accrue,  from 
allowing  such  cattle  to  run  at  large  and  thereby 
spread  the  disease.  We  areimable  to  appre- 
ciate the  force  of  the  objection  that  such  l^;is- 
lation  is  in  conflict  with  the  paramount  author- 
ity of  Congress  to  regulate  interstate  com- 
merce. We  do  not  see  that  it  has  anything  to 
do  with  that  commerce;  it  is  only  leveled 
aeainst  allowing  diseased  Texas  cattle  held 
within  the  State  to  run  at  large.  The  defend- 
ants Ubor  under  the  impression  that  the  valid- 
ity of  section  4058,  which  is  directed  against 
the  importation  into  the  State  of  such  cattle  [Stl] 
unlets  uuBy  have  been  wintered  North,  Is  before 
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08,  aod  toat  a  condderatioQ  of  iU  validity  is 
necessary  in  passing  upon  section  4059;  but 
this  is  a  mistake.  Section  4053  is  before  us 
only  that  we  may  ascertain  from  it  the  meaning 
intended  by  certain  terms  used  in  Uie  subse- 
quent section  referring  to  it,  and  not  upon  any 
question  of  its  constitutionality. 

Nor  does  the  case  of  Railroad  Oompany  t. 
Eu9en,  95  U.  8.  465  [24: 527],  upon  which  the 
defendant  relies  with  apparent  confidence,  have 
any  bearing  upon  the  questions  presented.  The 
decision  in  that  case  rested  upon  the  ground 
that  no  discrimination  was  made  bv  the  I^aw 
of  Missouri,  in  the  transportation  forbidden, 
between  sound  cattle  and  diseased  cattle ;  and 
this  circumstance  is  prominently  put  forth  in 
the  opinion.  '*It  is  noticeable,"  said  the 
court,  "that  the  statute  interposes  a  direct 
prohibition  against  the  introduction  Into  the 
State  of  all  Texas,  Mexican,  or  Indian  cattle 
during  eight  months  of  each  year,  without  any 
distinction  between  such  as  maybe  diseased 
and  such  as  are  not."  p.  469  [529].  It  inter- 
preted the  Law  of  Missouri  as  saying  to  all 
transportation  companies:  "You  shall  not 
brio^  into  the  State  any  Texas  cattle  or  any 
Mexican  cattle  or  Indian  cattle  between  March 
1  and  December  1  in  any  year,  no  matter 
whether  they  are  free  from  disease  or  not,  no 
matter  whether  they  may  do  an  injury  to  the  in- 
habitants of  the  mate  or  not;  and  it  you  do 
bring  them  in,  even  for  the  purpose  of  carrying 
Uiem  through  tbe  State  without  unloading 
them,  you  shall  be  subject  to  extraordinary 
liabilities."  p.  478  [531].  Such  a  statute,  the 
court  held,  was  not  a  quarantine  law,  nor  an 
inspection  law,  but  a  law  which  interfered 
with  interstate  commerce,  and  therefore  invalid. 
At  the  same  time  the  court  admitted,  unhesitat- 
ingly, that  a  State  may  pass  laws  to  prevent 
ammals  suffering  from  contagious  or  infectious 
diseases  from  entering  within  It  p.  472  [580]. 
Ko  attempt  was  made  to  show  that  all  Texas, 
Mexican,  or  Indian  cattle  coming  from  the 
malarial  districts  during  the  months  mentioned 
were  infected  with  the  disease,  or  that  such 
cattle  were  so  generally  infected  that  it  would 
have  been  impossible  to  separate  the  hesdthy 
from  the  diseased.  Had  such  proof  been 
given,  a  different  question  would  have  been 
presented  for  the  consideration  of  the  court 
Certainly  all  animals  thus  infected  may  be  ex- 
cluded from  the  State  by  its  laws  until  they 
are  cured  of  the  disease,  or  at  least  until  some 
mode  of  transporting  them  without  danger  of 
spreading  it  is  devis^ 

BailrtKLd  Company  v.  ETusen  gives  no  support 
to  the  contention  of  the  defendant  There  is  no 
necessary  dependence  of  the  provisions  of  sec- 
tion 4059,  imposing  a  civil  liability,  upon  those 
of  section  4058,  so  that  the  one  may  not  stand 
without  the  other.  If  the  criminal  liability 
created  by  section  4058  is  open  to  doubt,  which 
we  do  not  aflta:i,  the  civil  fiability  may  remain 
for  the  damages  caused  by  the  willful  conduct 
designated  in  section  4059.  Keokuk  N,  L,  Pack 
€t  Oo.  V.  Keokuk,  95  (J.  S.  80  [24:  8771;  AUen 
V.  La.  103  U.  S.  80  [26;  818]. 

The  case  is,  therefore,  reduced  to  this:  wheth- 
er the  State  may  not  provide  that  whoever 
permits  diseased  cattle  in  his  possession  to  run 
at  large  within  its  limits,  shall  be  liable  for  any 
damages  caused  by  the  spread  of  the  disease 
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occasioned  thereby;  and  upon  that  we  do  not 
entertain  the  slightest  doubt.  Our  answer, 
therefore,  to  the  first  question  upon  which  the 
judges  below  differed  is  in  the  negative,  that 
the  section  in  question  is  not  unconstitutional 
by  reason  of  any  confiict  with  the  commercial 
clause  of  the  Constitution. 

As  to  the  second  question,  our  answer  is  also 
in  the  negative.  There  is  no  denial  of  any 
rifi^hts  ancTprivileges  to  citizens  of  other  States 
which  are  accorded  to  citizens  of  Iowa.  No 
one  can  allow  diseased  cattle  to  nm  at  large  in 
Iowa  without  being  held  responsible  for  the 
damages  caused  by  the  spread  of  disease  there- 
by; and  the  clause  of  the  Constitution  declar- 
ing that  the  citizens  of  each  State  shidl  be  en- 
titled to  all  privileges  and  immunities  of 
citizens  in  the  several  States  does  not  give  non- 
resident citizens  of  Iowa  any  greater  privileges 
and  immunities  in  that  State  than  her  own 
citizens  there  enjoy.  So  far  as  liability  is  con- 
cerned for  the  act  mentioned,  citizens  of  other 
States  and  citizens  of  Iowa  stand  upon  the 
same  footing.  Paid  v.  Va.  75  U.  S.  8  Wall. 
16a  [19: 857]. 

ItfoUotos  fhat  the  judgment  below  must  be  re- 
wned  and  the  eaute  remanded  for  a  new  trial. 


JOHK  H.  HARRIS,  Pfff.  in  Err.,  I^^^l 

V. 

AMAZIAH  D.  BARBER 

(Bee  8.  0.  Reporter^  ed.  dOa-872.) 

CeriioTsii'^queitioni  reviewable— Juriedietional 
amount— appeal— complaint,  euffleiency  of— 
errors. 

L  a.wrltofe0reiorYirC,  when  Its  object  Is  to  brln? 
np  after  judgment  the  prooeedlngB  of  an  inferior 
coort  or  tribunal  whose  prooedure  is  notaooording 
to  the  course  of  the  common  law,  is  in  the  nature 
of  a  writ  of  error. 

2.  Although  the  arantingof  the  writ  of  oertlorart 
rests  in  the  diaoreaon  of  the  court,  yet,  after  the 
writ  has  been  flrranted,and  the  record  oertifled  in 
obedience  to  it.  tbe  queetlODS  arising  upon  that 
record  must  be  determined  acoordinito  fixed  rules 
of  law;  and  their  determination  is  reviewable  on 
error. 

8.  Where  the  petition  for  the  writ  of  certiorari 
alleges,  upon  the  oath  ofthe  petitioner,  that  he  is 
in  the  poesenion  of  the  premises  under  a  lease  hav- 
ing nearly  a  year  to  run,  with  a  privilege  of  exten- 
sion for  four  years  more,  and  that  he  has  expended 
$15,000  in  permanent  improvements  upon  the  leased 
proper^,  of  which  he  will  be  deprived  if  the  judg- 
ment of  the  Inferior  court,  which  he  alleges  to  be 
void  for  want  of  iurisdictiOQ,  is  not  set  aside  by 
writ  of  certiorari— Aeld,  that  the  reasonable  infer- 
ence from  this  is,  that  the  poswsston  of  the  prem- 
ises, with  the  right  to  use  these  improvementa» 
throughout  the  lease  and  the  extension  thereof,  is 
worth  more  than  $5,000,  showing  that  the  matter  in 
dispute  is  of  suflk»Bnt  pecuniary  value  to  support 
the  Jurisdiction  of  thia  court,  under  the  Act  of 
Blaroh  8. 1885,  chap.  865.   S8  Stat,  at  L.  443. 

4.  As  by  the  Revised  Statutes  of  the  District  of 
Oolumbia.  an  appeal  Ues  from  the  Judgment  of  a 
Justice  of  the  peace,  his  proceedings  cannot  be 

Jiuashedby  writof  certiorari^  unleesfor  want  of 
urisdictlon,  apjpearing  on  the  face  of  his  record. 
6.  In  jproceedingB  under  the  Landlord  and  Tenant 
Act  of  the  Distrii^  of  Columbia,  oath  to  the  com- 
plaint before  a  notary  public  in  the  State  of  New 
York  is  sufBcient,  as  such  Act  only  requires  a 
written  complaint  on  oath  of  the  person  entitled  to 
the  premises.  Where  the  complaint,  in  suoh  pro- 
ceedings, does  not  allege  that  the  complainant  is 
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entitled  to  the  premJeefl,  but  only  that  he  Is  entitled 
to  the  posseeslon  of  the  piemlaes,  the  difference  is 
ImmaterlaL 

n.  The  requirements  of  that  Act  are  satisfied 
by  allegations  in  the  complaint,  that  the  complain- 
ant is  entitled  to  the  poasession  of  the  premises, 
that  they  are  detained  from  him  and  held  withouc 
right  by  the  defendant,  tiiat  the  defendant  is  his 
tenant  at  sufferance,  and  that  the  defendants  ten- 
ancy and  estate  in  the  premises  have  been  deter- 
mined by  a  notice  to  quit. 

7.  Certiorari  goes  only  to  the  jurisdiction.  It 
does  not  go  to  any  errors  of  judgment  that  may 
have  been  committed  by  the  iustice  in  the  progress 
of  the  exercise  of  that  Jurisdiction. 

[No.  1448.] 

Butmitted  Jan.  7»  1889.  Decided  Jan,  28, 1889, 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  to  review  a  judgment  af- 
firming, in  Genaral  Term,  a  Judgment  of  the 
Special  Term  ouasbing  a  writ  of  certiorari  to  a 
Justice  of  the  Peace  to  bring  up,  aftei-  judg- 
ment, proceedings  under  the  Landlord  and 
Tenant  Act 
On  motion  to  dismiss  or  affirm.    Afflrmed, 

[367]     Statement  by  Mr,  Justice  Gray: 

This  was  a  writ  of  error  to  reverse  a  judg- 
ment quashing  a  writ  of  certiorari  to. a  justice 
of  the  peace. 

On  December  17,  1887,  John  H.  Harris  filed 
in  the  Supreme  Court  of  the  District  of  Co- 
lumbia a  petition,  verified  b^  his  oath,  and 
alleging  **  that  be  is  in  possession  of  the  house 
and  premises  known  as  the  Harris  House,  Nos. 
1327-1829  £  Street  northwest,  in  the  City  of 
Washington,  in  the  District  of  Columbia,  un- 
der a  lease  to  him  from  Maiy  A.  Matteson, 
dated  May  8,  1888,  and  modified  April  20, 
1SB6,  for  a  term  ending  October  1,  1889,  at  a 
rent  of  $8,000  per  annum,  with  the  privilege 
of  extension  for  a  further  term  of  four  years 
at  a  rent  of  $4,000  per  annum;  that  under  the 
terms  of  said  le^se  he  expended  about  $15,000 
in  permanent  improvements  and  betterments 
to  said  building,  put  it  in  tenantable  condition, 
and  paid  the  taxes  assessed  thereon  until  the 
tale  hereinafter  mentioned,  besides  expending 
upwards  of  $20,000  in  furniture  and  appliance^ 
for  its  use  as  a  hotel;  that  be  did  this  upon  the 
faith  and  expectation  of  enjoying  his  full  term 
as  tenant  of  said  premises;  that  on  May  4, 1886, 
the  said  land  ana  ]>remi8es  were  sold  under  a 
deed  of  trust  prior  in  date  to  the  lease  of  your 
petitioner,  and  of  which  your  petitioner  was  in 
actual  ignorance  at  the  time  of  said  lease,  and 
were  purchased  by  one  Amaziah  D.  Barber, 
who,  a  few  days  after  said  sale,  notified  yotu' 

Setitioner  to  quit  said  premises,  and  on  July 
1,  1886,  instituted  a  proceeding  under  the 
Act  of  Congress  regulating  proceedings  in 
cases  between  landlord  and  tenant  in  the  Dis- 
trict of  Columbia,  before  William  Helmick, 
justice  of  the  peace  for  said  District  of  Colum- 
bia; and  on  August  14,  1886,  said  justice  of 
the  peace  rendered  judgment  against  your  pe- 
titioner for  the  poss^on  of  said  premises.'* 

The  petition  asserted  that  the  proceedings 
before  the  justice  were  void  for  want  of  juru- 
diction;  because  the  oath  to  the  complaint  was 
not  taken  before  the  justice,  but  before  a  notary 
pubUc  in  the  County  of  Oneida  and  State  of 
New  York;  and  because  '*tbe  relation  of  land- 
lord and  tenant  did  not  exist  between  said  Barber 
ftnd  your  petitioner  by  convention,  and  said 
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Barber  relying  upon  the  absence  of  such  re- 
lation for  his  right  to  possession,  his  only  rem- 
edy was  by  an  action  of  ejectment." 

The  petition  prayed  for  a  writ  of  certiorari, 
commanding  the  justice  to  certify  and  send  up 
the  record  of  his  proceedinizs,  A  writ  of 
certiorari  was  issued  accordingly;  and  in 
obedience  to  it  the  justice  returnedThis  record, 
hj  which  it  appeared  that  the  complaint  to 
him  was  subscribed  and  swom  to  by  the  com- 
plainant before  a  notary  public  in  the  County 
of  Oneida  and  State  oi  New  York,  and  that 
the  whole  complaint,  except  the  address  and 
the  prayer  for  process,  was  as  follows: 

''Your  complainant,  Amaziah  D.  Barber, 
respectfully  represents  that  he  is  entlded  to  the 
possession  of  the  tenement  and  premises 
known  as  the  Harris  House,  situate  on  lot  five 
in  square  No.  254  in  the  City  of  Washington, 
District  of  Columbia,  and  thai  the  same  is  de- 
tained from  him  and  held  without  ri^bt  by 
John  H.  Harris,  tenant  thereof  by  sunerance 
of  this  complainant,  and  whose  tenancy  and 
estate  therein  has  been  determined  by  the  serv- 
ice of  a  due  notice  to  quit,  of  thirty  days,  in 
writing." 

The  Supreme  Court  of  the  District  of  Co- 
lumbia in  special  term,  upon  the  motion  of 
Barber,  rendered  judgment  quashing  the  writ 
of  certiorari;  and  that  judgment  was  afflrmed 
in  general  term.  6  Mackey,  586.  Harris  sued 
out  this  writ  of  error. 

Barber  now  filed  a  motion  to  dismiss  the 
writ  of  error  for  want  of  jurisdiction,  as  well 
as  a  motion  to  affirm  the  judgment. 

*  

Messrs.  James  S.  Edwards  and  Job 
Barnard,  for  defendant  in  error,  in  support 
of  motidns: 

.A  proceeding  originating  in  the  Supreme 
Court  of  the  District  of  Columbia  by  the  filing 
of  the  petition  for  the  writ  of  certiorari,  does 
not  involve  the  validity  of  any  Statute  of  the 
United  States,  or  any  subject  matter  which  can 
be  in  any  way  estimated  m  money,  so  as  to  say 
that  over  $5,000  is  in  dispute. 

De  Krafft  v.  Barney,  67  U.  a  2Black,  704 
(17: 850). 

It  only  involves  the  right  of  possession  of 
certain  premises,  the  possession  of  which  may 
or  may  not  be  of  money  value  to  either  party. 

Elgin  v.  MarshaU,  106  U.  S.  678  (27:249.) 

The  allowance  of  a  writ  of  certiorari  is  a 
matter  of  discretion. 

2  Wait,  Act  &  Def.  185;  Be  Lantia,  9  BOch. 
824. 

The  merits  of  the  action  are  not  involved. 

Maybee  v.  Miner,  44  Mich.  207. 

Harris,  still  remaining  in  possession  after 
said  sale,  became,  by  operation  of  law,  tenant 
of  the  purchaser  by  sufferance,  and  was  liable 
to  have  said  tenancy  terminated  by  a  thirty 
days'  notice  to  quit,  which  was  given. 

lAjtehs  V.  Jones,  1  Mac  Art  846;  Kinsl^  v. 
Ames,  2  Met  29;  Howard  v.  Merriam,  6  Cosh. 
576;  Keech  v.  Hall,  1  Doug.  K.  B.  21;  Wood, 
Land.  &  T.  185,  190, 191;  Taylor,  Land.  &  T. 
14,  46,  57,  notes. 

Whether  the  judgment  of  the  justice  of  the 
peace  is  erroneous  or  not  cannot  be  questioned 
on  an  application  for  writ  of  certiorari.  The 
correctness  of  his  judgment  can  only  be  in- 
quired into  on  appeaL 
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2  Wait,  Act.  &  Def.  139;  Owens  ▼.  State,  27 
Wis.  456;  PeapU  v.  Van  AUtyne,  32  Barb.  181; 
Pftjpfo  V.  Bate,  55  N.  Y.  600;  PeopU  v.  County 
Judge,  40  Cal.  470. 

Certiorari,  at  common  law,  will  only  lie  to 
inferior  jurisdictions  in  cases  where  tliey  pro- 
ceed illegally,  and  where  no  appeal  or  other 
mode  of  directly  reviewing  their  proceedings  is 
provided  by  law. 

FarreU  ▼.  Tayhr,  12  Mich.  113;  Ennis  v.  En- 
nii,  110  Dl.  78,  82;  MiUer  v.  School  Trustees, 
88  HI  26;  Withmski  ▼.  Skaloioski,  46  Ga.  41; 
Pe^  V.  Shepard,  28  Cal.  116. 

Every  presumption  will  obtain  in  favor  of 
Bustainmg  the  jurisdiction. 

Baiger  v.  Laseh,  28  Wis.  268;  2  Wait,  Act.  & 
Def.  189;  Williamson  y.Carnan,  1  Gill  &  J.  196; 
Chicago  dbR.  LB.  Co,  v.  i?W;,  22111.  333;  Char- 
ter Oak  L,  Ins,  Co,  v.  Tallinadge,  8  >IacArt. 
422. 

Negligence  and  laches  of  the  petitioner  in 
defending  his  suit,  or  in  taking  an  appeal,  or 
in  applying  for  the  writ,  wUl  debar  him  from 
his  remedy  where  otherwise  it  might  have  been 
granted  him. 

Dye  V.  Noel,  86  HI.  290;  School  Trustees  v. 
School  Directors,^J\\,  100;  2  Wait,  Act.  &  Def. 
138;  Erwin  Y.Erwin,  3  Dev.  L.  528;  Be  Lantis, 
9  Mich.  824 

Mr.  A.  C.  Bradley,  for  plaintiff  in  error, 
in  opposition: 

The  motion  to  affirm  will  not  be  granted  un- 
less it  clearly  appears  that  the  writ  of  error  is 
prosecuted  for  the  mere  purpose  of  delay,  and 
that  the  questions  involved  are  so  frivolous  as 
not  to  need  further  argument. 

Hinckley  V.  Morton,  103  U.  8.  764  (26:458); 
Micas  y.  Williams,  104  U.  8.  656  (26:842);  Evans 
V.  Brown,  109  U.  8.  180  (27:898). 

Certiorari  is  the  proper  remedy. 

People  V.  Suffolk  Co.  Judges,  24  Werd.  258; 
Oaitherv.  Watkins,  66  Md.  580,  6  Cent.  Rep. 
488. 

The  proceeding  must  show  that  every  step 
necessary  to  confer  jurisdiction  has  been  duly 
and  regularly  taken. 

Freeman,  Judgm.  §§517, 627;Ei>ertson  y.  Sut- 
ton, 5  Wend.  285. 

The  Act  of  July  4,  1864,  18  Stat,  at  L.  383, 
was  intended  to  apply  only  to  cases  in  whidi 
the  relation  of  landlord  and  tenant  existed  by 
convention  of  the  parties,  express  or  implieo. 

Evertson  v.  Sutton,  6  Wend.  281;  Roach  v. 
Cosine,  9  Wend.  227:  People  v.  Simpson,  28  N. 
Y.  55;  Hayings  v.  Pratt,  8  Cush.  121;  Boyle  y. 
Boyle,  121  Mass.  85;  Seed  v.  Elwell,  46  J&ine, 
278;  Leavitt  v.  WaUace,  12  N.  H.  489. 

The  failure  to  state  the  facts  is  fatal  to  the 
proceeding. 

Bicketsony.  Bichardson,  26  Cal.  153;  Ftn'bes 
V.  Hyde,  31  Cal.  353;  People  v.  Matthews,  38  N. 
Y.  451;  ffill  V.  Stocking,  6  Hill.  314;  Sims  v. 
Humphrey,  4  Denio,  185;  Fowler  v.  Boe,  !2l5  N. 
J.  L.  649;  Sliepherd  v.  Sliker,  31  N.  J.  L.  432; 
McQinnisY.  Vernon,  67  Pa,  149;  McDermott  v. 
McUwain,  76  Pa.  341;  Evans  v.  Mmer,  25  Mo. 
195. 

Mr.  Justice  Ghray  delivered  the  opinion  of 
the  court: 

The  grounds  relied  on  in  support  of  the  mo- 
tion to  dismiss  this  writ  of  error  are.  in  sub- 
stance, that  the  granting  or  refusing  of  a  writ 
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of  certiorari  is  a  matter  of  discretion,  and  not 
the  subject  of  review;  that  there  is  no  sufficient 
pecuniary  value  in  dispute  to  support  the  juris- 
diction of  this  court;  and  that  the  proceedings  [369] 
of  a  justice  of  the  peace  under  the  Landlora 
and  Tenant  Act  of  the  District  of  Columbia 
cannot  be  reviewed,  except  by  appeal. 

The  writ  of  error  before  us  is  not  upon  the 
judgment  of  the  justice  in  the  landlord  and 
tenant  process,  but  upon  the  judgment  of  the 
Supreme  Court  of  the  Distnct  of  Columbia 
quashing  the  writ  of  certiorari  to  the  justice. 
The  last  ground  assigned  for  the  motion  to 
dismiss  is  untenable,  because  it  affects  the  cor- 
rectness of  the  judgment  quashing  the  writ  of 
certiorari,  and  not  the  jurisdiction  of  this  court 
to  review  that  judgment 

The  other  grounds  for  the  motion  to  dismiss, 
though  more  plausible,  appear,  upon  examina- 
tion, to  be  also  insufficient. 

A  writ  of  certiorari,  when  its  object  is  not 
to  remove  a  case  before  trial,  or  to  supply  de- 
fects in  a  record,  but  to  brin^  up,  after  judg- 
ment, the  proceedings  of  an  mferior  court  or 
tribimal  whose  procedure  is  not  according  to 
the  course  of  the  common  law,  is  in  the  nature 
of  a  writ  of  error.  Although  the  granting  of 
the  writ  of  certiorari  rests  in  the  discretion  of 
the  court,  yet,  after  the  writ  has  been  granted, 
and  the  record  certified  in  obedience  to  it,  the 
questions  arising  upon  that  record  must  be 
aetermined  '^ccording  to  fixed  rules  of  law,  and 
their  determination  is  reviewable  on  error. 
People  V.  Brooklyn  Assessors,  39  N.  Y.  81;  Peo- 
pie  Y.  Brooklyn  Fire  Comrs.  103  N.  Y.  370  [4 
Cent.  Bep.  774];  Farmington  B.  W.  Power  Co. 
V.  Berkshire  Co.  112  Mass.  206,  212. 

It  is  ar^ed  that  the  justice  of  the  peace  had 
no  jurisdiction  to  try  the  title  to  land ;  Rev.  Stat. 
D.  C.  fc^§  687,  997;  that  the  only  matter  in  dis- 
pute  before  him  was  the  right  of  possession; 
and  that  the  rental  value  of  the  i)roperty  in 
question  cannot  be  considered  as  in  dispute, 
because,  whatever  the  judgment  might  be  in 
the  action  for  possession^  the  defendant  would 
have  to  pay  that  value,  either  as  rent  under  the 
lease  if  the  judgment  should  be  in  his  favor, 
or  for  use  and  occupation  if  the  judgment 
should  be  against  him. 

The  case  differs  from  anv  of  the  precedents 
cited  at  the  bar,  and  is  not  free  from  difficulty. 
But  the  petition  for  the  writ  of  certiorari  si- 
leges,  upon  the  oath  of  the  petitioner,  that  he  is 
in  the  possession  of  the  premises  under  a  lease  [370] 
having  nearly  a  year  to  run.  with  a  privilege  of 
extension  for  four  vears  more;  and  that  he  has 
expended  $15,000  in  permanent  improvements 
upon  the  leased  property,  of  which  he  will  be 
deprived,  if  the  judgment  of  the  iustice  of  the 
peace,  which  he  alleges  to  be  void  for  want  of 
Jurisdiction,  is  not  set  aside  by  writ  of  certiorari. 
The  reasonable  inference  from  this  is  that  the 
possession  of  the  premises,  with  the  right  to  use 
these  improvements,  throughout  the  lease  and 
the  extension  thereof,  would  be  worth  more 
than  $5,000,  showing  that  the  matter  in  dispute 
is  of  sufficient  pecuniary  value  to  support  the 
lurisdiction  of  this  court,  under  the  Act  of 
March  3,  1885,  chap.  355.    23  Stat,  at  L.  443. 

But,  upon  the  merits  of  the  case,  the  judg- 
ment below  is  so  clearly  right  that  the  motion 
to  affirm  must  be  granted. 

The  Landlord  and  Tenant  Act,  embodied  in 
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the  Revised  Statutes  of  the  District  of  Colum- 
bia, provides  not  only  that  every  occupatioD, 
possession  or  holding  of  real  estate  without  ex- 
press contractor  lease,  or  by  a  contract  or  lease 
the  terms  of  which  haveexpired,shal)  be  deemed 
a  tenancy  at  sufferance,  but  also  that  "  All  es- 
tates at  sufferance  may  be  determined  by  a  no- 
tice in  writing  to  quit  of  thirty  days;"  and  that 
"  when  forcible  entry  is  made,  or  when  a  peace- 
able entry  is  made  and  the  possession  unlaw- 
fully held  by  force,  or  when  possession  is  held 
without  right  after  the  estate  is  determined  by 
the  terms  of  the  lease,  by  its  own  limitation,  or 
by  notice  to  quit,  or  otherwise,"  then,  "on  writ- 
ten complaint  on  oath  of  the  person  entitled  to 
the  premises,  to  a  Justice  of  the  peace,  charging 
such  forcible  entry  or  detainer  of  real  estate  " — 
that  is  to  say,  charging  either  a  "forcible 
entry,"  or  any  "detainer,"  whether  forcible 
after  a  peaceable  entry,  or  without  right  after 
the  estate  is  determined — a  summons  may  be 
issued  to  the  person  complained  of;  and  if  it 
appears  that  the  complainant  is  entitled  to  the 
possession  of  the  premises,  he  shall  have  judg- 
ment for  the  ^ssession  and  costs,  but  u  the 
complainant  fails  to  prove  his  right  to  posses- 
sion, the  defendant  shall  have  Judgment  for 
costs;  and  that  either  party  may  appeal  from 
the  judgment  of  the  justice  of  the  peace  to  the 
Supreme  Court  of  the  District  of  Columbia. 
R  8.  D.  C.  §§680,681,  684.  686,  688. 

As  an  appeal  lies  from  the  judgment  of  the 
justice  of  the  peace,  his  proceedings  cannot  be 
quashed  by  writ  of  certiorari,  unless  for  want 
of  jurisdiction,  appearing  on  the  face  of  his 
record.  People  v.  BetU,  55  N.  T.  600;  Oaither 
V.  Watkins,  66  Md.  676  [6  Cent.  Rep.  488]. 

It  is  suggested  that  the  justice  or  the  peace 
had  no  jurisdiction,  because  the  oath  to  the 
complaint  was  not  taken  before  him,  but  before 
a  notary  public  in  the  State  of  New  York. 
But  the  statute  only  requires  a  "  written  com- 
plaint on  oath  of  the  person  entitled  to  the 
premises."  R.  8.  D.  C.  §  684.  As  it  requires 
the  oath  to  be  made  by  the  complainant  in  per- 
son^ and  does  not  in  terms  require  it  to  be  ad- 
ministered by  the  justice  or  within  the  District, 
it  is  a  more  reasonable  construction  to  permit 
the  oath  to  be  taken  anywhere  before  a  proper 
officer  than  to  require  the  personal  attendance 
of  the  complainant  at  the  filing  of  the  com- 
plaint. 

It  is  further  suggested  that  the  complaint 
does  not  allege  that  the  complainant  is  "  entitled 
to  the  premises,"  but  only  that  he  is  "entitled 
to  the  possession  "  of  the  premises.  But  as  the 
whole  scope  and  aim  of  the  complaint  are  to 
recover  the  possession,  the  difference  is  imma- 
terial. 

The  remaining  suggestion  is  that  the  com- 
plaint does  not  show  the  defendant  to  have 
been  such  a  tenant  as  is  contemplated  by  the 
Landlord  and  Tenant  Act  of  the  District  of 
Columbia.  But  that  Act,  aa  we  have  seen, 
provides  that  all  tenancies  at  sufferance  may 
be  determined  by  thirty  days^  written  notice  to 

auit,  and  does  not  require  tue  facts  constituting 
le  relation  of  landlord  and  tenant  to  be  set 
forth  in  the  complaint.  Its  requirements  are 
satisfied,  at  least  so  far  as  to  support  the  juris- 
diction of  the  justice,  by  the  distinct  alle/rations 
in  the  complaint  before  us,  that  the  complainant 
is  entitled  to  the  possession  of  the  premises;  that 
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they  are  detained  from  him  and  held  withoul 
ri^ht  by  the  defendant;  that  the  defendant  is 
his  tenant  at  sufferance,  and  that  the  defend- 
ant's tenancy  and  estate  in  the  premises  hava 
been  determined  by  such  a  noUce  to  quit. 

As  was  well  saia  by  Mr,  Justiee  Merrick  in 
delivering  the  opinion  of  the  court  below, 
"These  averments  constitute,  fully,  a  statement 
of  the  relation  of  landlord  and  tenant  between 
the  parties.  Now  whether  the  proof  came  up 
to  those  averments  or  not  cannot  be  inquired 
into  upon  a  writ  of  eertiorari.  Certiorari  gocM 
only  to  the  jurisdiction.  It  does  not  go  to  any 
errors  of  judgment  that  may  have  Men  com* 
mitted  by  the  justice  in  the  progress  of  the 
exercise  of  that  jurisdiction." 

The  decisions  cited  at  the  bar,  made  under 
statutes  requiring  the  proceedings  to  be  com- 
menced by  affidavit  of  the  facts  requisite  to 
bring  the  case  within  the  statutes,  and  ^vin? 
no  appeal  from  the  decision  of  the  justice  of 
the  peace,*  have  no  application  to  this  case. 

JudgTnent  afflnnecL 


THE  PATTEE  PLOW  COMPANY,  Appt., 

c. 

KINGMAN  &  COMPANY  et  au 
(See  8.  0.  Beporter^s  ed.S94-306.) 

Patent  right — infringement— enlarged  elaim-^ 
itate  of  the  art — improvements  in  etUticatore 
— want  of  novelty, 

L  In  an  action  for  infringement  of  the  second 
claim  of  reissued  letters  patent  No.  6080.  dated  Oc- 
tober e.  1874,  to  J.  H.  Pattee.  of  the  first  and  sec- 
ond claims  of  oriflrinal  patent  No.  174,684,  granted 
Thomas  W.  KendalLMarch  14«  1876;  and  of  oriirl* 
nal  patent  No.  187,880,  granted  Henry  H.  Pattee, 
February  27,  1877;  all  for  ImproTements  in  oultl* 
vators;  heid^  that  the  reissue  if  valid,  when  Umiced 
to  wliat  alone  could  be  claimed  as  new,  is  not  In* 
fringed  by  appellee. 

2.  Ab  to  reiBSiied  patent  6060,  the  evenera  hitng 
elements  of  the  second  claim,  the  elteot  of  their 
omission  and  of  hitching  directly  to  the  draft  pJates 
instead  of  to  the  eveners.  is  to  enlarge  the  didm; 
and  the  reissue  must  be  held  to  have  l>een  illeirally 
expanded.  There  is,  also,  an  omission  which  tends, 
by  reducing  the  number  of  elements,  to  render  ita 
scope  lees  narrow  than  that  of  the  onidnal. 

8.  A  reissue  can  only  be  granted  for  the  same  in- 
vention intended  to  oe  embraced  by  the  original 
patent:  and  the  spedflcation  cannot  be  substan> 
tiully  changed,  either  by  the  addition  of  new  mat- 
ter or  the  omiasion  of  important  particulars,  so  as 
to  enlarge  the  Invention  as  intended  to  be  orlgi- 
mUlyclfumed. 

4.  w  hen  the  extent  of  the  invention  is  determined, 
as  it  must  be,  by  reference  to  the  state  of  the  ar^ 
the  appellee*8  machine  does  not  infringe  in  respeci 
to  those  parts  of  the  claim  which  can  be  held  to 
have  been  unanticipated. 

5.  As  to  the  Kendall  patent,  No.  174,684,  there  la 
no  infringement. 

6.  The  use  of  parallel  bars  described  in  patent  No. 
187,800  is  common,  and  so  far  as  the  attachment  of 
the  bars  to  the  end  plates  is  concerned,  there  ia 
nothing  new. 

7.  A 11  these  patents  are  slmplv  modes  of  oonstrae- 
tion;  that  described  in  patent  No.  187.800  embraces 
nothing  that  is  not  old  and  really  nothing  that  is 
patentable,  that  is,  which  involves  invention  imther 
than  mechanical  skill. 

•N.  Y.  R.  8.  pt.  8,  chap.  8,  tit.  10;  Hill  v.  Stocking, 
6  Hill,  814;  Sims  v.  Humphrey,  4  Denio,  186;  People 
V.  Matthews,  88  N.  Y.  45Ji  N.  J.  Stat.,  March  4, 1847, 
Nixon*8  Digest  (2d  ed.)  422;  Fowler  v.  Boe,  25  N.  J.  U 
640;  Shepherd  v.  SUker,  31 N.  J.  L.  43S. 
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[No.8a] 
ArffuedKov.  16,19,  1S88.    Deeided  Fib.  4,  iSSS. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  TJaited  States  foe  the  Ea«terQ  District 
of  HUsourl,  dimuBBiog  a  suit  for  the  infringe- 
ment of  Ictten  patent.     Afirmed. 

Tbe  facts  are  stated  fu  ibe  opinion,  and  fol- 
lowing ire  the  principal  figures  referrad  to 


The  EnglEsli  patent  to  Taaker  Is  not  an  antici- 
pation. 

Swnuw  V.  OsJoTTM,  78 IT.  S.  11  Wall.  5t6ra0: 
88):  Cohn  V,  U.  8.  Oortet  Co.  98  U.  8  866  (38- 
907);  Tha  Oawod  Patmt,M\J.  8.  695  (24  338}' 
Dvwnton  t.  Ttagtr  MiiUag  Co.  108  U.  8.  471 
(27:  791). 

Tlie  second  claim  of  tbe  reissue  Is  valid,  tw- 
ing  the  same  as,  and  a  restatement  of,  the  Ont 
claim  of  the  original  patent. 


I.  K.  fATTEE. 
Ciltivatart. 


Mo.  6,080. 


l(lHa«dOci,«j074k 


Mr.  JohB  R.  Bennett,  for  appellant: 

There  is  no  aulbority  for  tbe  contention  that 
the  second  claim  of  tbe  Pattee  reissue  should  be 
Interpreted  to  include  the  eveners. 

Tbe  court  will  not  deFcat  the  clear  intention 
of  Ibe  Inventor  b;  reading  ioto  the  claim  that 
wblcli  he  has  carefully  excluded  from  It. 

WhiU  -7.  Dunbar,  J19  U.  8.  51  (80:  804):  Le- 
ASgh  VaOeg  R.  Oo.  y.  MMoa,  104  U.  B.  118  (3S: 
«1). 

issc.s. 


Gage  i.  Eernng,  107  O.  B.  640  (27:  601). 

An  English  patent,  to  anticipate  a  United 
States  patent,  must  exhibit  and  describe  tha 
patentea  invention  in  such  full,  clear  and  ex- 
act languaite  as  to  enable  a  person  skilled  in  the 
arttowhidi  the  invention  relates  to  understand 
and  construct  it  nilhout  the  aid  of  invention. 

B^mowy.  Oibonu;  Cohnv.  U.  8.  Gonet  Cto.; 
The  Caviood  Patent;  and  Downton  v.  Tsagar 
MiBinff  Co.  mpra. 
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Mextrt.  L*  L.  Bond  and  E.  A»  Wmt,  for  ap- 
pellees: 


Si.  m.66i. 


T.  W.  KinSALl. 

*  CTTlTIVATOt. 

FAttaud  Ktreb  M.  UTS 


The  machine  controls  the  specification,  and 
the  machine  and  specification  control  the 
claims. 

Case  ▼.  Brawn,  69  U.  8.  3  Wall.  820  (17: 
817);  Fay  v.  Oordeman,  109  U.  8. 420  (27: 984); 
Buu^  V.  BxedHor  Mfg,  Co,  110  U.  8.  187  (28: 
97);  UltmenUY.  Odorteu  ExcafMting  Apparatus 
Co.  109  U.  8.  648  (27: 1068). 

If  the  claim  has  been  enlarged,  and  more 
than  two  years  elapsed  between  the  issue  and 
reissue,  then  the  rule  stated  by  the  supreme 
court  in  Miller  v.  Bridgeport  Bran  Oo,  104  U. 
8.  850  (26:  783),  will  apphr. 

Jame$  v.  Campbdl,  104  U.  8.  866  (26:  786); 
Johnson  ▼.  Flushing  d  N,  8.  R,  Co.  105  U.  8. 
589  (26:  11^;  BanU  v.  Frantz,  105  U.  8.  160 
(26: 1018);  Wingy,  Anthony,  106  U.  8.  142  (27: 
110);  Hoff/ieinB  ▼.  EusseU,  107  U.  8.  132  (27: 
882);  McMurray  v.  MaUary,  111  U.  8.  97  (28: 
865);  TMmer  db  S.  Mfg.  Co.  v.  Bof>eT  Stamping 
Cb.  Ill  U.  8. 819  (28;  442);  Tr<?K^«i*  v.  RMer, 
115  U.  8.  96  (29:  350);  Clements  y.  OdorUss 
Excavating  Apparatus  Oo.  109  U.  8.  641  (27: 
1060). 

The  specification  could  not  be  substantiallj 
changed  so  as  to  enlarge  the  scope  of  the  in- 
yention  as  originally  claimed. 

Bvssell  V.  Dodge,  98  U.  8.  463  (28:  974);  John- 
son y.  Flushing  d  N.  8.  B.  Oo.  105  U.  8.  546 
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(26:  1166);  Torrent  d  Arms  Lumber  Oo,  y. 
Bodaers,  112  U.  8.  659  (28:  842). 

The  application  of  an  old  procei-s  or  a  ms- 
chine  to  a  similar  or  analogous  subject  will  not 
sustain  a  patent. 

Pa.  R  Oo.  y.  Locomotive  K  8.  Truck  Oo.  110 
U.  8.  490  (28:  222X 

Mr,  C%Kf*^t<«^*O0F«Uerdeliyeredtheopiii-  [295] 
ion  of  the  court: 

This  is  an  rppeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  8tates  for  the  East- 
em  District  of  Missouri,  dismissing  appellant's 
bill  of  complaint. 

The  bill  charges  appellees  with  infringement 
of  the  second  cl^m  of  reissue  letters  patent  No. 
6080,  dated  October  6,  1874,  which  is  a  reissue 
of  original  patent  No.  124,218,  to  J.  H.  Pattee, 
dated  March  5,  1872;  of  the  first  and  second 
claims  of  original  patent  No.  174,684,  granted 
Thomas  W.  Kendall,  March  14,  1876;  and  of 
original  patent  No.  187,899,  granted  Henry  H. 
Pattee,  February  27,  1877;  all  for  improxe- 
ments  in  cultivators. 

Appellee  is  an  Illinois  corporation,  haying  a 
branch  house  in  St  Louis,  selling,  amonff  other 
things,  cultiyators  manufactured  by  B.  D.  Bu- 
ford  &  Co.,  at  Rock  Island,  Dlinois,  which  are 
the  alleged  infringing  machines. 

The  opinion  of  the  circuit  court  was  as  fol- 
lows: 

"  Reissued  patent  6060,  of  1874,  second  claim 
of  which  is  under  consideration,  has,  as  to  that 
claim,  expanded  the  ori^nal  beyond  legal  lim- 
its. Therefore,  said  re&sued  patent  is  void  to 
the  extent  claimed,  wherein  the  defendant  is 
alleged  to  have  infringed.  Second,  as  to  the 
Kendall  patent  No.  174,684,  there  is  no  in- 
fringement Third,  as  to  the  Pattee  patent  of 
1877,  No.  187,899,  said  patent  is  void,  there 
being  no  novelty  of  invention  therein  that  is 
patentable." 

The  second  specification  of  the  ori^dnal  Pat- 
tee patent.  No.  124,218,  states  that  the  inven- 
tion consists — 

"  in  pivoting  the  wheels  to  the  axle  in  such 
manner  that  the  wheels  may  either  one  be  ad- 
vanced forward  of  the  other,  throwing  the  axle 
diagonal  with  the  line  of  progression,  while 
the  wheels  preserve  the  same  relative  position 
to  the  said  line  of  progression." 

The  second  specifici^tion  of  the  reissue  reads     [S96) 
as  follows: 

'*  It  consists  in  hinging  Iks  ends  qf  the  asUe  to 
plates,  to  which  the  draft  animals  are  attached^ 
and  which  are  supports  on  wheels  in  such  man- 
ner that  the  wheels  are  retained  in  the  line  cf 
progression  of  the  machine  by  the  drcft  of  the 
animals,  and  may  either  one  be  advanced  for- 
ward of  the  other,  throwing  the  axle  diagonal 
with  the  line  of  progression,  while  the  wneds 
preserve  the  same  relative  position  to  the  said 
fine  of  progreseion." 

The  fourth  specification  of  the  original  is: 

"  It  consists  in  the  peculiar  construction  of 
the  hitdiing  device,  allowing  the  draft  animals 
to  advance  or  recede,  the  one  ahead  or  in  the 
rear  of  the  other,  without  influencing  the  plow 
beams  to  the  extent  of  the  variation  made  by 
the  said  animals,  all  as  hereinafter  fully  de- 
scribed." 

ISOU.  & 


their  In 
ilet«d,t 


00  l>r 
tfaeir^ 


Vn.  Pk-mx  Pu)w  Co.  V.  Ecraiuii  &  Co. 

Hie  lUth  ipedflcatlon  of  the  raisaue  la: 
"It  conabtsIntheomin^fliKnf  of  a  bltchlai;  ] 

uJbuIs  to  adruics  or  recede,  tbe  one  aliead  or  { 

it)  rear  of  tbe  otiier,  without  InSuenclDK  tbe  I 

plow  beams  to  tbe  exletit  of  (be  varistloD  made  t 

bf  the  raid  wdmab,  all  u  hereinafter  fully  de-  *Hraep 

icribed."  ?S»^ 

The  deacrlption  of  tbe  accompauyiDK  draw-  tbe  Inn 

tags  UgiTen  in  the  original  and  in  UiereUgue,  fL'5!!l 

E.  a.  FATTEE< 

CCIiXITATOE. 

Ml. .187, 699.  rat<Dt(].rn.  27..1BtT. 


d  ."AnpraaenUtheBile, 
il  roimed  M  ahown  In  ttae 
f  drawing*,  of  u  elsTBted 
B  ceptna^Brt,  A.  Tertiod 
ft  BldeporScniAi  A'.and 
I  AerlionCalfintfMlfrTruaii, 
a  bpmeaohotaeTenlail 
a  nte  portiODB  Ai.  B  B 
1   are   draft   nlatea,  wiu 

>  vroJecrUnsfDrwaFdendi 
C   o.  to  which  ttae  draft  anl- 

-  mala  tnau  bt  aOached  dt- 

-  not  or  br  onu  luUabU 
9   device,  and  -wOh  u  en- 

>  larsed  rear  end,  froin 
r  wblcb  proleotlugab'bi, 
I  ooireapoDdlng  witta  the 
I  prv^acHonaaaortfaeule 
I  A.  to  which  tbey  are 
,   Unged  br  vertical  bolu 

C  aa   plalnlr  ahown  In 


HUB  ui  uir  erenera  u  a,  lugi  oi  a 
1  whloh  tl>e,dnft  am.  }eot  Inwai 
,., .^.v^  „  q^      "       ^,  ^^  ^^ 

axle.   1  I  are  hooka  on 
ttae  outer  enda  of   tlie 


From  thii  on,  the  original  and  relwue  sped- 
flcationa  an  aubetantiallj  alike,  the  description 
of  flgnre  1  of  the  reissue  cloedng  with  the 
worda:  "It  will  be  erident  that  the  draft  plates 
Beupport  and  rive  direction  to  the  couree  of 
tbe  wheels,  while  the  wheels  In  turn  serve  to 
support  Ihem.' ' 
The  first  claim  of  the  orlglaal  it  for: 
"The  axle  A,  havlnir  platee,  B,  hieced  to 
le  wheel-apindle  plates  0,  »o  that  the  wheels 
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are  retained  in  the  line  of  progression  when 
one  is  in  adyance  of  the  other,  as  set  forth." 

The  second  claim  of  the  reissue  is  for: 

"The  axle  A,  hinged  to  the  wheel-spindle  or 
draft  plates  B  B,  so  that  Uie  wheels  are  retained 
in  the  lioe  of  progression  by  the  draft  of  the 
animals,  when  one  is  in  advance  of  the  other, 
substantially  as  described  and  for  the  purpose 
specified." 

£298]         The  third  claim  of  the  original  is: 

"The  evener  bars  G  G  and  bars  H  H,  when 
combined  and  arranged  to  operate  with  the 
hinged  axle  A,  plates  C  and  wheels  E  E,  sub- 
stantially as  and  for  the  purpose  specified." 

And  the  sixth  claim  of  the  reissue: 

The  evener  bars,  G  and  bars  H,  combined 
and  arranged  to  operate  with  the  hin^d  axle 
A,  plates  B,  and  wheels  D,  substantially  as 
and  for  the  purpose  specified." 

That  purpose  is  stated  in  the  second  claim  to 
be  tlie  retaining  of  the  wheels  "in  the  line  of 
progression  by  the  draft  of  the  animals,  when 
one  is  in  advance  of  the  other,"  and  as  this 
purpose  can  only  be  accomplished  by  the  aid  of 
the  evener  bars  G  G  and  bars  HH,  that  is,  not 
by  the  combination  of  the  second  claim  alone, 
but  only  by  carrving  into  it  the  eveners  and 
bars  of 'the  sixth  claim,  it  follows  that  the  latter 
must  be  brought  into  the  former  by  intend- 
ment. 

In  the  original  patent  the  mode  of  attach- 
ment of  the  team  to  the  cultivator  is  stated  to  be 
by  the  hooks  1 1  "on  the  outer  endsot  the  eveners 
OQ,  to  which  the  draft  animate  are  attached" 
while  the  reissue  patent  contains  these  words: 
"B  B  are  draft  plates,  with  projecting  forward 
ends  b,  to  which  the  draft  animals  may  be  at- 
tached direct,  or  by  any  suitable  device." 

An  examination  of  the  machine  discloses 
that  the  wheels  are  kept  in  the  line  of  progres- 
sion by  the  eveners  G  G  and  their  connection; 
and  when  they  are  dispensed  with,  and  the 
hitch  made  direct,  the  wheels  follow  the  ani- 
mals and  may  ^t  out  of  the  line  of  progression. 

As  it  is  admitted  that  if  the  eveners  are  ele- 
ments of  the  second  claim,  the  effect  of  their 
omission  and  of  hitching  directly  to  the  draft 
plates  instead  of  to  the  eveneiB  would  be  to  en- 
large the  claim,  and  as  in  our  judgment  this  is 
prmselv  what  was  done,  the  rei^ue  must  be 
held  to  have  been  illegally  expanded. 

It  may  also  be  observed  that  the  connecting 
bow  in  the  original  intent,  called  an  axle,  con- 
sists of  a  central  curved  portion  with  a  plate 
attached  to  each  end,  and  two  spindle  plates — 
a  combination  of  five  parts.  In  the  reissue  the 
[299]  axle  and  side  plates  are  treated  as  one  part, 
making  with  the  two  spindle  draft  plates  three 
parts.  There  is,  therefore,  an  omission  in  the 
latter  combination  which  tends,  by  reducing 
the  number  of  elements,  to  render  its  scope 
less  narrow  than  that  of  tiie  original 
-  As  we  have  seen,  the  original  first  claim  was 
for  "the  axle  A.  hating  plates  B,  hinged  to  the 
wheel  spindle  plates  C,  so  that  the  wheels  are 
retained  in  the  line  of  progression  when  one  is 
in  advance  of  the  other,  as  set  forth." 

The  second  claim  of  the  reissue  is  for  the 
"axle  A  hinged  to, the  wheel  spindle  or  draft 

J»lates  BB,  so  that  the  wheels  are  retained  ii  the 
ine  of  progression  bif  tftt  draft  of  the  animals, 
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when  one  is  in  advance  uf  the  other,  substan- 
tially as  described,  and  for  the  purpose  speci- 
fied." 

The  axle  having  plates  as  described  hinged 
to  wheel  spindle  plates,  is  not  identical  with  an 
axle  omittmg  the  first  named  plates,  or  having 
them  so  affixed  as  to  become  a  constituent  part 
thereof.  The  omission  of  the  plates  B  and  the 
addition  of  the  direct  draft  are  significant  and 
material  changes;  and  it  is  well  settled  that  a 
reissue  can  only  be  granted  for  the  same  in- 
vention intended  to  be  embraced  by  the  orig- 
inal patent;  and  the  specification  cannot  b?  sub- 
stantially changed,  either  by  the  addition  of 
new  matter  or  Uie  omission  of  important  par- 
ticulars, so  as  to  enlarge  the  invention  as  in- 
tended to  be  originally  claimed. 

Passing  to  the  question  of  infringement,  it 
will  be  .found  that  when  the  extent  of  the  in- 
vention is  determined,  as  it  must  be,  by  refer- 
ence to  the  state  of  the  art,  the  appellee's  ma- 
chine does  not  infringe  in  respect  to  those  parts 
of  the  claim  which  can  be  held  to  have  been 
unanticipated.  It  is  alleged  in  the  bill  that  in 
Paitee  v.  Moline  Plow  Company,  in  the  United 
States  Circuit  Court  for  the  Northern  District 
of  Illinois  the  court  sustained  the  validity  of 
said  reissued  letters  patent  No.  6080.  Upon 
referring  to  that  case  (10  Biss,  877  and  9  Fed. 
Rep.  831)  we  find  that  Judge  Blodgett  held: 
"From  the  proof  in  this  case  it  is  quite  clear  to 
me  that  Pattee  was  not  the  first  to  conceive 
and  embody  in  a  working  machine  the  idea  of 
a  ton^ieless  straddle-row  cultivator.  The  first 
machine  shown  in  the  proof  which  embodies 
this  idea  is  that  palented  by  Isaac  Constant,  in 
November,  1861.  It  is  a  tongueless  straddle- 
row  cultivator,  with  all  the  elements  for  a 
working  machine  of  that  description  and  so 
arranged  as  to  be  what  may  be  caUed  in  this 
art  self  sustaining,  that  is,  it  will  stand  upon 
its  own  supports.  This  was  also  done  by 
Amton  Smith  in  January,  1855;  by  Whitely 
in  1860  to  1865;  by  E.  W.  Vangundy  in  Feb- 
ruary, 1864;  by  Pratt  in  October,  1864;  and  by 
Adam  Young  in  November,  1866.  All  these 
show  cultivators  constructed  without  a  tongue, 
with  two  plow  beams  held  together  by  a  yoke, 
each  plow  drawn  by  its  own  draft  animaJ  and 
operating  independently  of  the  other." 

The  Constant  patent  here  referred  to  is  ia 
this  record  and  shows  a  tongueless  cultivator, 
in  which  the  inside  beams  move  vertically  and 
laterally  independent  of  each  other,  and  each 
draft  animal  is  hitched  to  its  own  side,  while 
the  side  supports  are  beams  to  which  two  cul- 
tivator shovels  are  applied. 

The  Smith  machine  is  a  tongueless  cultivator, 
in  which  two  mold- board  plows  are  connected 
together  by  a  bar  in  front,  not  arched  up  in 
the  center.  A  horse  is  to  be  attached  to  each 
plow,  and  the  coupling  so  made  as  to  allow  &q 
independent  motion. 

Or  the  Pratt  patent  Judge  Blodgett  8a3'8  that 
Pattee's  arched  and  Jointed  axle  Is  fully  antici- 
pated by  it  in  form  of  construction,  function 
and  mode  of  operation.  This  Pratt  patent 
shows  a  fiexible,  parallel,  tongueless'cultivator, 
in  which  each  horse  pulls  his  own  dde  of  the 
machine. 

The  patent  to  William  Tasker  of  1859  has  an 
axle  hinged  to  draft  or  spindle  arms,  having 
projecting  bars  so  coupled  that  the  wheels  are 
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retained  in  the  line  of  proeression  by  the  draft 
of  the  animals.  Tasker's  fifth  claim  is:  "The 
connecting  of  the  wheel  stumps  to  a  vertical 
spindle  or  spindles,  capalde  of  turning  freely 
in  vertical  collar  bearings  or  sockets,  as  herein- 
before described."  The  description  as  to  this 
part  of  his  machine  is  thus:  "J  J  are  adjustable 
stumps  for  carrying  the  running  wheels  E  E. 
These  stumps  {muss  through  the  overhanging 
lugs  L  L,  formed  at  the  top  and  bottom  oi 
each  of  the  round  spindleaM  M  which  are  con- 
[301]  tained  in  the  vertical  sockets  N  N  (one  of 
which  is  shewn  in  section  in  figure  8)  of  the 
cast-iron  frame  C,  and  are  free  to  turn  therein; 
thereby  enabling  the  stump  of  each  wheel  to 
swivd  or  lock  round  when  turning  the  plow, 
as  shown  bv  the  dotted  lines  in  figure  2. 

If  Pattee  s  claim  were  merely  for  a  combina- 
tion of  an  axle,  having  an  elevated  central  por- 
tion, with  the  wheel  spindles,  so  that  the  draft 
of  the  team  controls  the  direction  of  the  whe^^, 
the  Tasker  patent  anticipates  it,  but  the  com- 
bination differs  from  that  in  the  arrangement 
by  which  the  evener  bars  are  canied  inwardly 
so  as  to  connect  with  the  arch  or  central  part 
of  the  axle,  making  the  axle  a  part  of  the 
evener  so  combined,  and  thus  maintaining  the 
parallelism  of  the  wheels. 

Appellee's  machine  does  not  have  "the  wheel 
spindles  or  draft  plates"  of  the  patent,  nor  the 
axle  A  with  side  plates  B,  but  it  uses  the 
Pratt  axle  of  1864.  Nor  in  appellee's  machine 
is  the  paraUelism  of  the  wheels  maintained  by 
the  draft  devices,  nor  are  thev  retained  in  the 
line  of  progression  by  the  draft  of  the  animals, 
but  turn  as  the  animals  may  pull.  The  beam- 
frames  of  appellee's  machine  have  nothing  to 
do  with  the  wheel  spindle.  The  snugs  of  Pat- 
tee's  have  nothing  to  do  with  the  plow  beams. 
The  differences  are  so  great  that  interchangea- 
bility  of  the  parts  of  the  two  machines  would 
be  utterly  out  of  the  question. 

In  our  judgment  the  reissue  if  valid,  when 
limited  to  what  alone  could  be  claimed  as  new, 
is  not  infringed  by  appellee. 

The  first  and  second  claims  of  the  Kendall 
patent,  No.  174,684,  are  as  follows: 

"1.  The  runners  E,  arran^d  to  support 
the  axle  of  the  tongueless  cultivator,  with  the 
plows  D  suspended  therefrom,  in  manner  sub- 
stantiallv  as  described. 

"2.  Ihe  combination  of  the  runners  E, 
plows  D,  hook  rods  F,  and  axle  A  of  a  tongue- 
less  cultivator,  substantially  as  and  for  the  pur- 
pose specified." 

As  stated  on  behalf  of  appellant,  "The  second 
claim  in  said  patent  is  a  claim  for  substantiallv 
the  same  combination  as  recited  in  the  firs't 
claim,  but  differently  worded  from  the  first 
claim,"  and  as  the  hang-up  devices  are  neces- 
sary^ for  the  suspension  of  the  plows,  the  two 
claims  may  be  treated  as  one. 
[8(tt]  The  invention  is  said  in  the  specifications 
to  consist  of  the  use  of  runners  attached  to 
the  truck  frame  or  axle  in  such  manner  that 
they  will  not  interfere  with  the  operations  of 
the  machine  when  in  use,  and  will  act  as  sup- 
porting runners  for  the  axle  when  the  rear  ends 
of  the  plows  are  elevated  and  suspended  there- 
on; and,  second,  in  the  combination  of  hooks 
or  rods  for  suspending  the  plows  on  the  axle, 
with  said  axle  and  plows. 

The  drawings  show  the  axle,  the  wheels, 
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the  draft  plates,  and  the  plows  of  an  ordinary 
cultivator  of  the  tongueless  class.  The  run- 
ners, constituting  as  alleged  the  "main  feature" 
of  the  improvement,  are  loumaled  on  the 
outer  ends  of  the  spindles  of  the  wheels,  mid- 
way their  lengths,  and  their  forward  ends 
curved  inward,  and  secured  to  the  draft 
plates  by  a  threaded  end  and  nut,  while  their 
rear  ends  are  extended  backward  and  down- 
ward and  curved  in  such  position  that  when 
the  plows  are  in  operation  in  the  field  and 
the  axle  upright,  the  rear  ends  of  the  runners 
will  be  above  and  free  from  the  surface  of  the 
ground,  and  when  the  rear  ends  of  the  plows 
are  elevated  and  suspended  by  any  means  from 
the  axle,  the  rear  ends  of  the  runners  will  rest 
upon  the  ground  and  support  the  axle  from 
being  pulled  backward  and  downwu^. 

In  short,  as  in  the  machines  with  a  tonffue, 
the  plows  are  raised  up  and  suspended  m>m 
the  tongue  to  keep  them  off  the  ground*  so  in 
the  tongueless  machine  the  plows  are  raised  up 
and  hooked  on  to  the  axle,  and,  to  prevent  their 
falling  backward  with  the  axle,  runners  are  pro- 
vided, connected  with  the  axle  and  the  hitching 
arm  of  the  machine,  which  sustain  the  axle 
when  the  plows  are  hooked  on,  but  are  them- 
selves raised  from  contact  with  the  ground  by 
the  draft  when  the  plows  are  in  use. 

The  runners  are  aescribed  as  "  loumaled  on 
the  outer  ends  of  the  spindles,"  but  it  is  also 
stated  that  they  "  may  be  attached  rigidly  to 
any  suitable  part  of  the  axle  at  one  or  more 
points  of  attachment*  and  extend  baclsward  in 
the  same  manner  as  described." 
'  These  runners,  having  the  wheel  spindle  or 
axle  for  their  fixed  point  of  support,  are  neces- 
sarily rigid  and  unyielding,  and  work  automat-  [303] 
ically,  their  rear  ends  being  raised  by  the  pull- 
ing of  the  team  and  lowered  by  the  weight  of 
the  plow  beams  when  placed  on  the  hooks. 

The  rigiditv  of  the  runners  and  the  I'csulting 
automatic  action  are  the  essential  characteristics 
of  the  patent;  for  tongueless  wheel  cultivators 
wiUi  runners  to  keep  the  plows  off  the  ground 
were  common  and  well  known  in  the  art  when 
it  was  issued. 

It  is  contended  by  appellant  that  the  true 
state  of  the  art  is  contained  in  the  prior  patents 
of  Poling  of  1872  and  Robertson  of  1875;  and 
while  many  others  are  exhibited,  an  examina- 
tion of  these  will,  we  think,  sufilciently  establish 
the  conclusion  Just  expressed. 

Polinff's  patent  ]A  for  a  tongueless  cultivator, 
provided  with  runners,  which  are  placed  under 
the  beams  by  hand,  when  the  plows  are  being 
transported,  and  which  are  taken  out  and  car- 
ried on  the  beams  when  the  plows  are  in  opera- 
tion. 

Robertson's  patent  is  for  a  tongueless  culti- 
vator, wiUi  draft  plat^,  wheels,  and  beams,  and 
runners  pivoted  to  the  beams  near  the  axle,  and 
arranged  wiUi  set  screws  to  lock  the  plows  up 
and  let  them  down.  It  is  immaterial  to  the 
operaUon  of  the  runners  whether  thev  act  di- 
rectly on  the  plow  beams  or  through  the  axle. 

In  appellee's  machine  the  runner  is  arranged 
upon  tne  end  of  an  arm  which  projects  biick- 
ward  from  the  axle.  When  the  plows  are  in 
use  the  runner  is  turned  up  out  of  the  way. 
When  the  runners  are  used  the  plows  are  raised 
and  the  runners  prevented  from  taming  up  by 
a  catch  on  the  arm. 

704 


846-355 


SiTPRBME  Court  of  the  United  States 


Oct.  Tebm, 


This  machine  does  not  contain  runners  con- 
structed as  the  Kendall  runners  are,  in  the  rigid 
form,  and  operated  by  the  draft  of  the  team  to 
keep  them  off,  or  by  the  weight  of  the  plows 
to  keep  them  on,  the  ground;  and  so  lacks  the 
distinctive  features  of  the  Kendall  patent. 

It  is  not  automatic,  but  requires  manipula- 
tion every  time  the  use  is  changed. 

WheiD  the  runner  is  put  in  use  its  rear  exten- 
sion is  turned  down  by  hand,  and  a  locking- 
dog,  hung  within  a  slot  in  the  arm,  turned  into 
position.  When  the  runner  is  not  to  be  used, 
[304j  it  must  be  moved  so  as  to  release  the  dog  and 
permit  it  to  be  thrown  up;  and  the  arm  is  then 
thrown  upward  and  forward,  the  dog  being  al- 
lowed to  drop  so  as  to  afford  a  support  for  the 
runner. 

This  jointed  runner  with  a  lock  cannot  be 
held  to  be  the  Kendall  rigid  bar. 

We  agree  with  the  circuit  court  that  there  is 
no  infringement. 

Patent  No.  187,899  is  described  as  being 
for  a  new  and  improved  mode  of  constructing 
the  arch  or  central  and  main  part  of  straddle- 
row  cultivator  beam-yokes  or  axles,  and  of  con- 
necting the  side  parts  thereto,  and  the  invention 
as  coi^sting  "in  constructing  said  arch  of 
curved  adjacent  bars  of  iron  or  steel,  to  the  ends 
of  which  may  be  attached,  by  riveting,  the  cast- 
iron  parts  for  securing  thereto  the  plows  and 
wheels,  and  which  may  be  strengthened  by  the 
use  of  stiffening  bolts. 

The  use  of  parallel  bars  is  exceedingly  com- 
mon, and  so  far  as  the  attachment  of  the  bars 
to  the  end  plates  is  concerned  there  is  nothing 
new  in  that  method. 

The  Bumham  and  Lathrop  patent  of  1866 
shows  a  yoke  connecting  the  plow  beams  to- 
gether, made  with  two  parallel  bars  with  end 
castings,  put  together  with  one  bolt  near  the 
rear  ends  of  the  beams'instead  of  witli  two  bolts 
at  the  front  ends,  as  in  appellant's  machine. 
The  specification  says:  'The  two  frames  G  G 
are  connected  by  an  arched  or  semi-circular 
yoke  H',  the  ends  of  which  are  pivots  to  bars 
I  I,  which  are  secured  on  the  tops  of  the  plow 
frames  G  G  by  pivots  «,  the  bars  being  allowed 
to  turn  freely  on  the  pivots  e*' 

The  Louden  patent  of  1876  has  an  arched 
axle  of  tubular  wrought  iron,  gas  pipe  being 
stated  to  be  very  suitable,  having  end  castings 
attached  rigidly  or  cast  thereon. 

The  Barr  patent  of  1872,  and  the  Miller 
patent  of  the  same  year,  show  nrched  axles  or 
beam-yokes  of  two  or  more  parts. 

The  Perkins  patent  of  the  same  year  shows 
the  beams  themselves  made  of  parallel  curved 
bars. 

What  is  sought  in  all  these  patents  is  strength 
and  lightness,  together  with  cheapness  and 
durabiuty,  but  they  are  simply  modes  of  con- 
struction. And  that  described  in  this  patent 
[305]  embraces  nothing  that  is  not  old  and  really 
nothing  that  is  patentable,  that  is,  which  in- 
volves invention  rather  than  mechanicid  skill. 

Uwm  the  whole  case  toe  are  satisfied  with  the 
conclusions  reached  by  the  Circuit  dourt;andits 
dicree  is,  thertfore,  affirmed, 
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EPIFANIO  LEDOUX. 

(See  8.  a  Reporter*8  ed.  &&6-^55.) 

Location  of  grant  of  land—question  of  fae^^ 
description— delivery  of  possession— writ  of 
possessionsurveyor^eneraVs  report, 

1.  In  order  to  locate  a  grant  of  land,  there  must 
be  evidence  to  8h<tw  that  the  place  of  looatioo 
afijees  with  the  description  in  the  ffraot,  and  that 
evidence  is  for  the  Jury. 

2.  The  Judge  may  property  explain'  to  the  Jury 
the  effect  of  different  portions  of  the  evidence;  ana 
if  the  Jury  find  a  verdict  against  plain  evidence, 
their  verdict  will  be  set  aside. 

8.  If  the  description  contained  in  the  petition  and 
grant  differs  from  that  contained  in  the  act  of  pos- 
session, the  former  must  prevaiL  If  the  officer  as- 
signed to  deliver  poasession  does  not  follow  the 
grant,  his  acts  are  not  valid. 

4.  where  the  original  grant  does  not  locate  the 
subject  of  the  grant,  as  where  a  certain  number  of 
square  leagues  is  granted  to  be  located  within  a 
certain  district,  t^e  delivery  of  possession  within 
the  district  renders  the  title  complete,  and  defines 
the  location  of  the  grant 

5.  In  an  action  of  ejectment  based  on  a  Mexican 
grant  if,  from  the  description  and  words  in  the  pe- 
ution  and  writ  of  possession,  the  Jury  could  not 
definitely  locate  the  boundaries  of  the  grant,  they 
must  find  for  the  defendant 

S.  The  surveyor-general^s  report  is  no  evidenoe 
of  title  or  right  to  possession;  until  his  report  was 
confirmed  by  Confirress  it  has  no  effect  to  establish 
the  boundaries  of  the_graDt 

Pfo.  114.1 
Argued  Dec,  7,  1888.  Decided  Feb,  4, 1889, 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  New  Mexico,  to  review  a  Judgment 
for  defendant  in  an  action  of  ejectment  to  re- 
cover possession  of  lands  in  New  Mexico.    4/- 
fi/rmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  P.  W.  CUuiey,  for  plaintiff  in  error: 
There  was  positive  evidence  on  behalf  of 
plaintiff  that  the  land  in  question  was  within 
the  Nolan  grant.    In  such  a  state  of  facts, 

Slaintiff  was  clearly  entitled  to  a  decision  in 
is  favor. 

Winchell  v.  Hicks,  18  N.  T.  558. 

The  juridical  possession  was  conclusivo  as  to 
the  boundaries  and  extent  of  the  land  granted. 

U,  a,  V.  Pico,  72  U.  8.  5  Wall.  589  (Id:  «96); 
Qra/tam  v.  U,  3,  71  U.  8.  4  WalL  280  (18;  888); 
Van  Beynegan  v.  Bolton,  95  U.  8.  85  (24:  851); 
Leese  v.  Clark,  18  Cal.  567-574;  P^  y,  SchH^ 
bel,  11  Mo.  187. 

Messrs.  Henry  E.  Davia  and  James  B. 
Padgett  for  defendant  in  error. 

Mr,  Justice  Bradley*  delivered  the  opinion 
of  the  court: 

This  is  an  action  of  ejectment  brought  by 
Pinkerton,  the  plaintifT  in  error,  to  recoTer 
from  the  defendants,  Julian  Ledonx  and  £pl- 
fanio  Ledoux,  the  possession  of  a  quarter  aec> 
tion  of  land  claimed  to  be  within  the  tract 
known  as  the  Nolan  ^nt  in  Colfax  and  Mora 
Counties  in  New  Mexico,  under  which  grant  the  13471 
plaintiff  claims  title;  and  the  main  question  in  "^  1 
the  case  is,  whether  the  Nolan  grant  extends 
far  enough  westerly  and  northerfy  to  embrace 
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the  lot  in  question.  The  action  was  com- 
menced in  July,  1881,  in  Colfax  County,  and 
was  afterwards  removal  to  Mora  County.  The 
property  claimed  is  described  in  the  declaration 
as  follows,  to  wit:  "that  certain  tract  and  parcel 
of  land  lying  and  being  situated  in  the  County  of 
Colfax,  m  the  Territory  of  Kew  Mexico,  and  be- 
ing a  portion  of  that  larger  tract  of  land  com- 
monly known  as  and  cafled  the  'Nolan  grant' 
(and  which  said  ^rant  was,  on  or  about  the 
eighteenth  day  of  November,  A.  D.  1845,  made 
by  Manuel  Armi jo,  then  €k)vemor  of  the  Terri- 
tory of  New  Mexico,  to  Gervacio  Nolan  and 
two  others),  being  the  same  one  hundred  and 
sixty  acres  of  land  upon  which  the  said  defend- 
ants now  reside  and  occupy,  and  upon  which 
they  have  a  dwelling  house  wherein  the  said 
defendants  or  one  of  them  reside,  situated  on 
the  northwest  third  of  the  above  ji^entioned 
srant  and  bounded  upon  all  sides  by  lands  of 
ttie  plaintiff/' 

The  defendants  pleaded  not  guilty  and  three 
special  pleas.  FinL  title  in  themselves  by 
virtue  of  an  entry  ana  a  grant  from  the  United 
States,  under  wnich  they  have  erected  and 
placed  upon  the  premises  certain  valuable  im- 
provements, consisting  of  dwelling  houses, 
bams,  fences,  ditches,  etc.,  of  the  value  of 
$5,000,  which  value  they  gave  notice  that  they 
will  prove  at  the  trial  if  the  plaintiff  shall  main- 
tain his  title.  Second,  that  they  built  the 
valuable  improvements  on  the  land  before  the 
commencement  of  the  action,  and  that  the 
plaintiff  cannot  deprive  them  of  possession  un- 
til such  imi)rovements  are  paid  for.  Third, 
not  guilty  wi'*Mn  ten  years. 

The  plain  tiif  took  issue  on  those  pleas,  and 
entered  a  nolU  prosequi  as  to  Julian  Leaoux. 
On  the  trial  of  the  cause  the  plaintiff  gave  in 
evidence,  first,  the  original  Nolan  grant,  con- 
sisting of  the  petition  for  a  concession,  dated 
November  15, 1845;  the  grant  upon  the  same, 
indorsed  thereon  and  dated  Santa  F§,  Novem- 
ber 18,  1845;  and  the  act  of  juridical  possession, 
dated  November  30,  1845.  The  petition  was 
made  by  Gervacio  Nolan,  Juan  Antonio  Ara- 
gon,  and  Antonio  Maria  Lucero,  soliciting  a 
grant  for  a  piece  of  land  in  the  little  cation  of 
Ked  River,  bounded  "on  the  north  by  the  pos- 
session of  Messrs.  Miranda  and  Beaubien;  on 
the  south  one  league  in  a  direct  line,  including 
the  Sapello  River,  according  to  its  current;  on 
the  west  another  league  from  Red  River 
and  its  current;  and  on  the  southeast  the  lit- 
tle hills  of  Santa  Clara  with  their  range  to  the 
little  cafion  of  the  Ocate. "  The  grant  was  made 
as  desired,  with  the  boundaries  and  limits  asked 
for.  The  act  of  juridical  possession  describes 
the  boundaries  as  follows:  "They  are,  on  Uie 
north,  the  lands  of  Don  Gaudalupe  Miranda 
and  Don  Carlos  Beaubien;  on  the  south,  one 
league  south  of  the  Sapello  River,  following 
the  same  range;  on  the  east,  one  league  east 
of  the  Red  River,  with  the  same  range  of  the 
river;  and  on  the  west,  the  little  cafion  of  Ocate 
and  five  hundred  varas  west  of  the  little  hUls 
of  Santa  Clara  in  a  direct  line."  No  plat  or 
desiilo  was  shown  to  have  been  annexed  to  the 
act  of  jiuridical  possession.  If  there  had  been 
one,  it  was  not  given  in  evidence. 

It  must  be  acknowledged  that  these  descrip- 
tions are  somewhat  vague.  It  would  seem  that, 
from  the  northern  boundary,  adjoining  Mi- 
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randa  and  Beaubien  (or  the  Maxwell  grant),  to 
the  southern  boundary  along  the  Sapello  River, 
the  distance  is  about  forty  miles;  and  if  the 
grant  extends  westerly  from  the  Red  River  far 
enough  to  embrace  the  land  in  question,  as 
claimed  by  the  plaintiff,  the  general  width  is 
from  twenty-one  to  twenty-five  miles — the 
whole  tract  thus  embracing  an  area  of  nearly 
1,000  square  miles;  whilst  if  it  is  confined  to 
one  league  west  of  the  Red  River,  as  would 
seem  to  oe  the  meaning  of  the  original  petition 
and  grant,  the  quanti^  would  stiil  be  over  100 
square  miles. 

The  plaintiff  then  gave  in  evidence,  with- 
out objection  on  the  part  of  the  defendant,  the 
opinion  of  the  Surveyor-General,  dated  July 
10. 1860,  reporting  on  the  grant  in  question,  and 
stating  that  he  believed  the  documents  of  title 
to  be  genuine,  and  the  grant  to  be  good  and 
valid,  and  that  the  land  embraced  within  the 
boundaries  set  forth  in  the  petition  and  jurid- 
ical possession  were  severed  from  the  public 
domain,  and  that  the  title  therefor  was  vested 
in  the  heirs  and  legal  representatives  of  Ger- 
vacio Nolan;  he  therefore  approved  said  title, 
and  transmitted  it  for  the  action  of  Congress.  [34! 
in  accordance  with  the  8th  section  of  the  Act 
of  July  22,  1854.  entitled  "An  Act  to  Establish 
the  offices  of  Surveyor-(5eneral  of  New  Mex- 
ico," etc.  (10  Stat,  at  L.  808.)  The  Act  says, 
"  which  report  shall  be  laid  before  Congress 
for  such  action  thereon  as  may  be  deemed  just 
and  proper,  with  a  view  to  confirm  bona  fidd 
grants,  and  give  full  effect  to  the  Treaty  of  1848 
between  the  United  States  and  Meiico."  It 
does  not  appear  that  this  title  was  ever  approved 
or  confirmed  by  Confi;re8s.  The  plaintiff  then 
offered  in  evidence  (but  the  court  rejected)  the 
petition  of  the  claimants  of  the  grant,  addr^sed 
to  the  Surveyor-General,  in  order  to  show  what 
boundi^es  they  claimed  on  that  occasion.  It 
is  unnecessary  to  recite  the  contents  of  this  i)e- 
tition,  as  we  think  the  court  rightly  rejected  it. 
The  Surveyor-Gteneral,  when  referring  in  his 
report  to  the  boimdaries  set  forth  in  the  peti- 
tion and  juridical  possession,  evidently  referred 
to  the  boundaries  contained  in  the  onginal  pe- 
tition of  Nolan  and  his  associates  for  the  grant, 
and  not  to  the  petition  addressed  to  himself. 

The  plaintiff  then  introduced  in  evidence  a 
map  from  the  Surveyor-General's  office,  which 
was  not  admitted  as  evidence  of  the  boundaries 
of  the  grant  in  question,  nor  to  show  any  sur- 
vey thereof,  but  only  to  inform  the  jury  as  to 
the  location  and  position  of  natural  objects  and 
course  of  streams  referred  to  in  other  docu- 
ments. The  materia]  part  of  the  map  was  aa 
follows,  to  wit:  (See  p.  703.) 

It  shows  the  Nolan  grant  to  be  about  forty 
miles  in  length,  north  and  south,  and  twenty- 
five  miles  in  width,  extending  across  the  whole 
of  Mora  County,  and  five  or  six  miles  into  Col- 
fax County  on  the  north  and  San  Miguel 
County  on  the  south.  In  the  northwestern 
part  of  the  Nolan  grant,  as  marked  on  the 
map,  on  Ocate  Creek,  some  sixteen  miles  west 
of  Red  River,  is  shown  a  ranch.  On  the  west 
side  of  the  grant  about  midway  between  the 
north  and  south  bounds,  are  situated  the  little 
hills  of  Santa  Clara.  No  proof  was  offered  with 
regard  to  the  authenticity  or  accuracy  of  this 
map,  except  that  it  was  brought  from  the  Sur- 
veyor-General's office.    Very  little  testhnony 
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was  offered.    Mary  McEellar  testified  that  she  i  witbin  the  limits  of  such  grant;  and  in  this 
Uved  in  Ck>1fax  County  in  the  ranch  noted  on  I  case  it  is  admitted  that  the  plaintiff  has  all  the 
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the  map;  that  Ledouz's  place  (the  land  in  ques- 
tion) was  about  a  mile  and  a  half  to  the  north- 
east of  her  ranch,  two  or  three  miles  south  of 
Beaubien  and  Miranda's  grant;  that  she  knew 
where  the  stones  were  put  by  Mr.  Shaw,  as  the 
western  boundary  of  the  l^olan  grant  He 
was  Uie  surveyor  sent  no  from  Santa  F6  to 
survey  the  lana.  Mr.  Leaoux's  house  is  to  the 
east  of  that  line,  as  surveyed  by  Mr.  Shaw. 
She  also  testified  about  the  little  hills  of  Santa 
Olara,  and  the  location  of  the  canoncito  of  the 
Ocate.  Ledoux  was  examined  to  show  that  he 
was  in  possession  of  the  lot  claimed  in  the  suit. 
The  pkintiff  was  examined  to  identify  the 
locality  of  the  littie  hills  of  Santa  Clara,  and 
the  canoncito  of  the  Ocate,  and  where  a  line 
would  run,  beginning  500  varas  west  of  the 
hills  and  running  a  fl&aifirht  line  through  the 
canoncito,  and  that  the  defendant  lives  to  the 
east  of  tiiat  line.  He  did  uot  know  how  many 
canondtos  were  on  the  Ocate.  There  might 
be  one  near  Bed  River;  he  never  was  there. 
He  also  located  the  county  line  between  Mora 
and  Colfax  Counties.  He  had  only  known  the 
country  since  1876. 

The  defendant's  counsel  admitted  that  the 
plaintiff  had  acquired  all  the  title  of  the  orig- 
inal grantees,  in  and  to  the  western  half  of  the 
grant  to  the  north  of  the  Santa  Clara  hills. 
The  defendant  also  introduced  in  evidence  a 
map  to  show  the  various  localities,  position  of 
natural  oblects.  streams,  etc..  which  showed 
substantiafiv  the  same  state  of  facts  as  the  map 
introduced  by  the  plaintiff.  This  was  all  the 
evidence  in  ttie  cause. 

The  plaintiff  then  requested  the  court  to  in- 
struct the  jury  as  follows: 

"That  when  a  claim  to  a  Spanish  or  Mexican 
grant  has  been  favorably  reported  by  the  Sur- 
veyor-General of  New  Mexico,  as  the  one  here 
in  question  has  been,  the  srantees  or  their 
heirs  or  assigns,  are  entitled  to  the  absolute 
and  exclusive  possession  of  the  land  embraced 
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right,  title  and  interest  of  the  original  srantees 
to  all  that  portion  of  said  grant  north  of  an 
east-and-west  line  runniDg  through  the  serritos 
de  Santa  Clara  and  west  of  a  northwest  and 
southeast  hne  half  wa^  between  the  east  and 
west  boundaries  of  said  grant." 

And  the  court  refused  to  give  said  instruction, 
and  the  plaintiff  excepted. 

We  tbmk  the  refusal  was  right  The  Sur- 
vey or-Generars  report  is  no  evidence  of  tiUe  or 
right  to  possession.  His  duties  were  prescribed 
by  the  Act  of  July  22,  1854,  before  referred  to, 
and  consisted  merely  in  making  inquiries  and 
reporting  to  Congress  for  its  action.  If  Con- 
gress confirmed  a  title  reported  favorably  by 
him  it  became  a  valid  title;  if  not,  not.  So 
with  regard  to  the  boundaries  of  a  grant;  until 
his  report  was  confirmed  by  Congress,  it  had 
no  effect  to  establish  such  boundaries,  or  any- 
thing else  subservient  to  the  title. 

The  judge  charged  the  jury  that  they  must 
be  satisfied  from  a  preponderance  of  evidence 
that  the  defendant  was  within  the  boundaries 
petitioned  for  by  Nolan,  and  into  which  he  was 
mducted  by  the  writ  of  possession,  and  if  not 
so  satisfied,  tbey  must  find  the  dd^endant  not 
guilty;  that  tbey  must  determine  what  the 
boundaries  are  fit)m  the  words  used  in  the  pe- 
tition and  in  the  writ  of  possession;  that  if, 
from  the  description  thus  given,  and  from  the 
extraneous  evidence  furnished  by  plaiutiff,  they 
were  not  convinced  that  the  defendant  was 
upon  the  land  petitioned  for  and  given  by  writ 
01  possession  to  said  Nolan,  they  must  find  de- 
fendant not  guilty.  If,  upon  the  other  hand, 
they  were  satisfic^i  from  all  the  evidence  that 
the  defendant  was  upon  said  land,  they  must 
find  him  guilty. 

The  judge  then  compared  the  words  of 
boundary  and  description  contained  in  the  pe- 
tition with  those  contained  in  the  writ  or  act  of 
possession,  and  added: 

"If,  upon  comparing  these  detcriptiona,  yoa 
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cannot  make  them  agree,  you  must  give  the 

Scaler  weight  to  the  words  and  descriptions  of 
e  petition,  for  the  petition  must  control  the 
writ.  Ld  other  words,  the  writ  of  possession 
must  conform  to  the  petition,  for  the  grant  was 
made  according  to  Uie  boundaries  prayed  for 
in  the  petition.  You  would  not  be  justified  in 
going  500  varas  west  of  Los  Serritos  de  Santa 
Clara  for  the  western  boundary  of  the  grant, 
unless  you  find  some  authority  for  doing  lo  in 
the  words  and  descriptions  of  the  petition.  If, 
from  the  descriptions  and  words  in  the  petition 
and  writ  of  possession,  you  find  yourself 
unable  definitely  to  locate  the  boundaries  of 
the  grant,  you  must  find  defendant  not  guilty." 
Then,  A  the  request  of  the  plaintiff,  the 
Judge  charged:  "2.  That  if  thev  believe  from 
the  evidence  that  the  land  of  which  the  defend- 
ant is  in  possession  is  within  the  limits  of  the 


[3531  grant,  which  has  been  favorably  reported  by  the 
Surveyor-General,  they  must  find  the  defend- 
ant guilty." 

He  then  charged  as  follows:  "8.  The  plaint- 
iff can  only  recover,  if  at  all,  on  the  strength 
of  his  own  title  or  right  of  possession,  and  not 
on  the  defects  of  any  title  or  right  of  possession 
of  defendant. 

"4.  The  plaintiff  must  establish  his  right  to 
the  possession  of  the  land  described  in  the  pe- 
tition or  declaration,  by  competent  evidence,  in 
order  for  him  to  recover. 

"5.  In  order  to  find  the  defendant  guilty, 
you  must  find  that  the  defendant  did  enter 
upon  the  land  described  in  the  petition  or  dec- 
laration; that  the  same  is  within  the  bounda- 
ries of  the  portion  of  the  grant  claimed  by  plain- 
tiff, and  that  the  defendant  was,  at  the  time 
this  suit  was  instituted,  in  possession  of  the 
same  wrongfullv,  withholding  and  detaining 
the  same  from  the  plaintiff." 

The  plaintiff  excepted  to  the  giving  of  each 
of  said  instructions,  with  the  exception  of  the 
one  numbered  2. 

The  jury,  under  this  charge,  rendered  a  ver- 
dict for  the  defendant,  and  Judgment  was 
entered  accordinglv;  whereupon  the  plaintiff 
brought  this  writ  of  error.  The  assignment  of 
errors  corresponds  to  the  exceptions.  The 
plaintiff  in  error,  in  his  brief,  discusaes  two 
points  upon  which  he  insists  upon  a  reversal  of 
the  judgment:  1.  That  there  is  nothing  in  the 
evidence  to  support  the  verdict.  2.  That  the 
instructions  of  the  court  did  not  properly  sub- 
mit to  the  jury  the  only  point  to  be  determined, 
to  wit:  Was  the  defendant  within  the  bound- 
aries of  the  portion  of  the  grant  claimed  by 
the  plaintiff? 

We  do  not  see  how  the  Judge  who  tried  the 
cause  could  have  more  clearly  statMi,  than 
he  did  in  his  charge,  the  real  question  to  be 
determined  bv  the  jury,  namely:  the  question 
whether  the  land  in  dispute  was  included  with- 
in the  boundaries  of  the  grant,  as  applied  to 
and  sought  for,  in  the  actual  condition  of  the 
country,  its  surface  and  mountains  and  streams. 
In  order  to  locate  a  grant  of  land  upon  the  sur- 
face of  the  earth  there  must  be  evidence  to 
show  that  the  place  of  location  agrees  with  the 
[854]  description  of  the  grant,  and  that  evidence  is 
for  the  Jury.  The  plaintiff  alleges  that  it  was 
error  in  the  Judge  to  kave  this  question  to  the 
jury.  We  think  not.  The  judire  may  proper- 
ly explain  to  the  Juiy  the  effect  of  different 
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portions  of  the  evidence;  and,  of  course,  if  the 
Jury  find  a  verdict  against  plain  evidence,  their 
verdict  will  be  set  ande. 

The  plaintiff  complains,  however,  that  the 
Judge  laid  down  an  erroneous  rule  in  charging 
that  if  the  description  contained  in  the  petition 
and  grant  differed  from  that  contained  in  the 
act  of  possession,  the  former  must  prevail, 
because  It  was  the  grant  which  conferred  title. 
We  think  there  was  no  error  in  this  charge. 
If  the  ofiBoer  assigned  to  deliver  possession  does 
not  follow  the  grant  his  acts  are  not  valid. 

Where  the  original  grant  does  not  locate  the 
subject  of  the  grant,  as  where  a  certain  number 
of  square  leainies  is  granted  to  be  located  with- 
in a  certain  district,  the  delivery  of  possessiou 
within  the  district  renders  the  title  complete, 
and  defines  the  location  of  the  grant. 

The  cases  referred  to  by  the  plahitlff  were 
grants  of  specific  ranches,  plantations  or  placea 
having  well  known  nam^  and  the  boundariea 
designated  in  the  acts  of  possession  ascertained 
their  actual  extent  and  limits,  and  hence  were 
controlling  when  the  question  of  title  arose. 
"The  Juridical  possession  was  conclusive  an  to 
the  boundaries  and  extent  of  the  land  granted." 
U.  S.  V.  Pico,  72  U.  tJ.  5  Wall.  630,  540  [18: 
005,  096]. 

The  instruction  given,  that  if  from  the  de- 
scriptions and  words  in  the  petition  and  writ  of 
possession  the  Jury  could  not  definitely  locate 
the  boundaries  of  the  grant,  tliey  must  find  for 
the  defendant,  is  supported  by  several  explicit 
authorities.  In  Carpentier  v.  Montgomery,  80 
U.  S.  18  Wall.  480  [20:698],  it  was  held  that 
where  one  of  the  boundaries  was  so  uncertain 
that  it  could  not  be  defined  or  desijcmated,  the 

rnt  was  void.  The  same  rule  was  followed 
fkuU  V.  United  States,  98  U.  8.  410  [26: 
164],  where  the  description  was  so  vague  that, 
as  sought  to  be  interpreted  by  the  claimant,  it 
would  embrace  over  seven  millions  of  acres; 
and  it  was  evident  to  the  court  that  the  sur- 
veyor was  never  actually  on  the  ground,  and 
was  mistaken  as  to  the  locality  of  the  natural 
objects  on  which  he  relied  for  description. 
The  claim  was  rejected  for  uncertainty  of  de- 
scription. 

We  see  nothing  in  the  charge  of  which  the 
plaintiff  can  properly  complain. 

This  case  seems  to  have  been  very  perfunc- 
torily tried  and  discussed.  There  is  a  question 
which  mav  be  entitled  to  much  consideration, 
whether  the  Nolan  title  has  any  validity  at  all 
without  confirmation  bv  Congress.  The  Act  of 
July  22, 1854,  before  referred  to,  seems  to  imply 
that  this  was  necessarv.  There  is  also  anotner 
Act  of  Congress  which  may  have  a  bearing  on 
the  case.  We  refer  to  the  Act  of  July  1,  1870 
(16  Stat,  at  L.  646),  l^  which  another  ffrant  to 
l^olan  was  conflrmea  to  the  extent  of  eleven 
leagues.  After  various  provisions  with  regard 
to  tne  exterior  lines  of  those  eleven  leagues,  the 
fourth  section  declares  "that  upon  the  adjust- 
ment of  said  claim  of  the  heirs  of  Qervado 
Nolan,  according  to  the  provisions  of  this  Act, 
it  shall  be  the  duty  of  the  surveyor-general  ox 
the  district  to  furnish  properly  approved  plate 
to  said  claimants,  etc.;  firovidea,  That  when 
said  landt  are  so  confirmed,  surveyed,  and 
patented,  they  shall  be  held  and  taken  to  be  in 
full  satisfacuon  of  all  further  daimi  or  de- 
mands against  the  United  States.** 
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Whether  this  provlBion  was  DOt  intended  to 
affect  the  entire  claim  of  Nolan  for  any  grant 
of  lands  in  New  Mexico  may  be  a  serioos  ques- 
tion. Without  expresnng  any  opinion  on  the 
eulffeet,  ittuffiees  to  say  that  we  9U  no  error  in 
4he  judgment  of  the  Supreme  Court  of  New  Mex- 
ico, and  it  i$  therrfore  c^fflrmed. 


[381]  UNITED  STATES,  Plff.  in  Err., 

9, 

DENNIS  OORWIN  et  al, 

(See  8.  0.  Reporter's  ed.  881-386.) 

Demand  for  fulfiUment  of  contract,  when  necee- 
eary—evfflcieney  of—offidal  communication, 
ae  etidence, 

1.  In  an  action  bjthe  United  States  upon  a  bond 
to  secure  the  performance  of  a  oontnici  to  deliver 
-each  quantity  of  oats  as  miflrtat  be  reauired,  not  ez- 
•oeeding  a  specified  amount,  the  burden  of  proof  is 
upon  toe  plaintiff  to  show  a  demand  for  the  per- 
formance of  the  oontraot,  and  a  fSilure  or  refusal 
toperfonn. 

£  Letters  written  by  the  quartermaster  for  au- 
thority to  purchase  oats,  because,  as  was  alleged 
therein,  the  contractor  had  failed  to  deliver  the 
oats  under  his  contract,  and  authority  wanted  by 
the  adjutant-general  to  make  such  purchases,  and 
the  fact  that  they  were  made,  are  not  evidence  of 
a  demand  upon  the  oontractor,  nor  of  such  default 
on  bis  purt  as  to  give  the  United  States  a  cause  of 
action  against  htm  and  his  sureties. 

8.  Incompetent  and  irrelevant  evidence  cannot 
be  converted  into  competent  and  relevant  evidence 
simply  because  it  is  contained  In  an  official  com* 
munlcation.  _ 

[No.  128.] 

Argued  Dee.  1$,  1888.       Decided  Feb,  4, 1889. 

rr  ERROR  to  the  Oirctiit  Court  of  the  United 
Statesforthe  Western  District  of  Texas,  to 
review  a  Judgment  in  fayor  of  defendants  in  an 
iiction  against  sureties  in  bonds  for  the  faithful 
performance  of  a  contract.    JJftrmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Was*  A«  Maorjr,  Assist.  Atty-Oen., 
for  plaintiff  in  error. 
9?o  counsel  appeared  for  defendants  in  error.) 

[382]      Mr.  Justice  Lamar  delivered  the  opinion 
^f  the  court: 

On  the  17th  of  November,  1888,  the  plaintiffs 
in  error  brought  suit  in  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Texas 
against  the  defendants  in  error,  Dennis  Corwin 
and  John  Cardwell,  as  sureties  In  two  bonds, 
•one  in  the  penal  sum  of  $8,000,  and  the  other, 
$2,150,  given  b7  one  Edwin  P.  Phillips  to  se- 
cure the  faithful  performance  of  two  con- 
tracts, dated  May  20,  1881,  between  Phillips 
and  these  plaintiffs.  Phillips,  being  without 
the  Jurisdiction  of  that  court,  was  not  sued. 
By  one  of  these  contracts  Phillips  agreed  to  fur- 
uMh  to  the  quartermaster's  department,  United 
States  Army,  at  the  military  station  of  San  An- 
tonio, Texas,  "such  quantity  as  may  be  re- 
quired, not  exceeding  in  all  1,000,000  pounds, 
-of  good  merchantable  oats,  •  •  •  at  a  stipulated 
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price;  the  said  oats  to  be  furnished  and  deliv- 
ered as  may  be  required  for  the  wants  of  the 
said  station,between  the  first  day  of  July,  1881, 
and  the  18th  dav  of  July,  1882,  in  sucn  quan- 
tities and  at  such  times  as  the  receiving  officer 
may  require/'  and  by  the  second  contract  he 
agreed  to  furnish  to  the  same  authorities,  at 
the  same,  place,  such  quantify  as  may  be  re- 
quired, not  exceeding  in  all  1,000,000  pounds, 
of  goodmerchantablecom,  at  a  stipulated  price, 
between  July  1, 1881,  and  June  80. 1882,  upon 
like  terms,  as  to  quantity  and  time  of  delivery » 
as  in  the  case  of  the  oats. 

The  petition,  after  setting  out  the  materia] 
parts  of  both  of  these  contracts,  and  also  of  the 
bonds,  alleged  that  Phillips  "wholly  failed,  re- 
fused and  neglected  to  csirry  out  any  one  or  all 
of  his  stipulanons  in  said  agreements;"  that,  aa 
a  result  of  such  failure  on  Bis  part,  the  plaint- 
iffs were  compelled  to,  and  did,  go  into  the 
open  market  and  purchase  laige  amoimts  of 
both  kinds  of  grain  at  a  much  higher  inice 
Uian  was  stipulated  in  said  contracts;  and  that 
plaintiffs  were  thus  subjected  to  a  loss  of 
$11,564.65,  for  which  sum,  or  so  much  thereof 
as  did  not  exceed  the  amounts  named  as  penal- 
ties in  the  bonds,  together  with  interest  and 
costs,  eta.  they  prayed  Judgment 

Each  of  the  defendants  below  demurred  to 
the  petition,  and,  at  the  same  time,  travened 
its  allegationfl. 

August  24,  1884,  a  formal  stipulation  was 
filed,  waiving  a  jury  and  submittinff  all  mat- 
ters of  law  and  fact  to  the  court  On  the  fol* 
lowing  day  an  amendment  to  the  petition  was 
filed,  alleglngthatonthe8th  day  of  July,  1881, 
demand  was  made  on  Phillips,  under  the  con- 
tract, for  the  delivery  of  150,000  pounds  of  com 
and  a  like  quanti^  of  oats.  Issue  being  Joined, 
the  United  States  introduced  their  emence, 
which  was  wholly  documentary,  and  consisted 
of  transcripts  of  various  original  papers  depos- 
ited in  the  Treasury  Department,  and  which, 
it  was  claimed,  was  relevant  to  the  case.  The 
defendants  in  error  offered  no  evidence  at  alL 
On  the  third  of  September,  1885,  the  court 
overruled  the  demurrers  to  the  petition,  and 
upon  consideration  of  the  case  upon  its  merits 
rendered  Judgment  in  favor  of  the  defendants 
in  error,  upon  the  ground  that,  under  the  con- 
tracts sued  on,  a  demand  upon  PhiUipe  for 
their  performance  was  a  condition  precedent  to 
the  right  of  action  on  the  bonds,  and  that  there 
had  been  no  legal  evidence  submitted  showing 
that  any  demand  ever  had  been  made.  From 
this  Judgment  the  United  States  sued  out  the 
writ  of  error  which  brings  the  case  here. 

The  burden  of  proof  was  upon  the  United 
States  to  show  that  a  demand  bad  bden  made 
upon  Phillips  for  the  performance  of  each  of 
h»  said  aflpncements,  and  to  show  his  failure 
and  refusal  to  so  perform  them. 

The  evidence  submitted  bv  the  United  States 
to  establish  this  demand  and  refusal,  consisted 
of  sevend  letters,  of  different  dates,  written  by 
the  quaner  master  in  charge  of  the  depot  at  San 
Antonio  to  the  Chief  Quartermaster  of  the  De> 
partment  of  Texas,  for  authority  to  purchase 
certain  stated  amounts  of  oats  in  imn  markeL 
because  (as  was  alleged  therein)  PhilUpa  had 
failed  to  make  deliveries  under  his  contract;  all 
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of  which  letters  were  referred  hy  the  lost  Darned 
officer  to  the  adJutaDt-general,  with  a  recom- 
meDdation  that  such  authority  be  granted. 
The  adjutant-feueral  approved  these  requests, 
[884]  sod  the  purchases  were  accordingly  made. 
These  letters  were  substantially  alike,  differing 
only  as  to  dates  and  amounts  of  oats  desired,  one 
of  which,  including  indorsements,  is  as  follows: 

*•  Office  Depot  Quartermaster,  U.  B.  Army, 

"  San  Antonio,  Texas,  Aug.  2.  1881. 
'*  Chief  Quartermaster,  Department  of  Texas, 

San  Antonio. 

"Sir:    I  respectfully  rec^uest  authori^  to 
purchase  40,000  lbs.  of  oats,  in  open  market,  the 
contractor,  Mr.  E.  P.  Phillips,  haying  failed  to 
make  deliveries  under  his  contract. 
**Yery  respectfully,  your  obedient  servant, 

*'  L.  £.  Campbell, 
"  Capt  &  A.  Q.  M.,  U.  S.  A.,  Depot  Q'r  M'r." 

(First  indorsement.) 

"H'dq'rs,  Dep't  of  Texas, 

"Office  of  Chief  Quartermas1er» 
"  San  Antonio,  Texas,  Aug.  2, 1881. 

"Respectfully  referred  to  the  AdJ't-General. 
Department  of  Texas,  recommending  approval 
of  this  request  in  accordance  with  article  1  of 
the  contract  Mr.  Phillips,  after  having  had 
due  notice  by  requisition  from  the  depot  quar- 
lermaster  to  furnish  certain  quantities  of  grain, 
has  so  far  failed  to  make  any  delivery,  and  the 
amount  of  grain  for  which  authority  is  here 
requested  to  purchase  in  open  market  as  abso- 
hiiely  needed  for  issue  to  the  public  and  private 
animals  pertaining  to  this  station,  and  tne  Sun 
Antonio  depot,  and  will  last  about  ten  days. 
"(Sig'd)  Wm.  B.  Hughes, 

"Major  &  Chief  QYmaster." 

(Second  indorsement.) 

"  Headquarters  Department  of  Texas, 
"  San  Antonio,  Aug.  8,  1881. 

"  Respectfully  referred  by  the  Commanding 
General  to  the  Chief  Quartermaster  of  the  de- 
partment approved. 

"  (S^a)  Tbomas  M.  VmoENT, 

AdJuti^ntQeneraL 

(Third  indorsement) 


[S85] 


"  Headq'rs,  Depot  of  Texas, 

"Office of  Chief  (Quartermaster, 

"  San  Antonio,  Texas,  Aug.  8,  ^81. 

"Respectfully  referred  to  the  Depot  Quar- 
termaster, San  Antonio,  inviting  attention  to 
preceding  indorsement 

"  (B'g'di  W.  B.  Hughes, 

"  Major  A  Chief  Quartermaster." 

We  agree  with  the  circuit  court  that  the 
transcript  does  not  present  any  legal  evidence 
of  a  demand  upon  the  contractor,  nor  of  any 
such  default  on  his  part,  as  to  give  the  United 
States  a  cause  of  action  against  him  and  his 
sureties.  The  order  of  the  receiving  officer  at 
San  Antonio,  requiring  the  contractor  to  deliver 
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the  oats  in  the  quantity  stated  and  at  the  time 
specified,  should  have  been  produced,  or  its 
nonproduction  accounted*  for.  The  letters  of 
the  acting  quartermaster.  Captain  Campbell, 
applying  for  authority  to  purchase  oats,  and  the 
recommendation  by  Major  Hughes  that  the  ap- 
plication be  granted,  only  prove  the  necessity 
and  object  for  such  purchase.  The  assertion  by 
Ma^r  Hughes  that  tne  contractor,  though  duly 
notified  by  requisition,  had  failed  to  complv 
with  his  contract,  is  unsustained  b^  any  evi- 
dence of  any  kind.  No  such  requisition  can  be 
found  among  the  papers,  nor  is  any  reason 
given  for  its  nonproduction.  Neither  is  it 
shown,  except  by  the  bare  assertion  referred  to, 
that  the  requisition  ever  reached  the  contractor. 

It  is  contended  by  the  counsel  for  the  €k)V- 
ernment,  that  this  assertion,  being  in  the  official 
communicadon  of  the  Chief  Quartermaster  of 
the  Department  of  Texas,  is  itself  sufficient  and 
competent  evidence  of  the  fact  We  do  not 
think  that  the  authorities  cited  support  the 
proposition.  They  present  applications  in  va- 
rious instances  of  the  well  establbhed  rule  that 
official  reports  and  certificates  made  contempo- 
raneously with  the  facts  stated,  and  in  the  reg- 
ular course  of  official  duty,  by  an  officer  having 
personal  knowledge  of  tliem,  are  admissible  for 
the  purpose  of  proving  such  facts.  Manifestly 
the  design  and  meaning  of  this  rule  is  not  to 
convert  Incompetent  and  irrelevant  evidence 
into  competent  and  relevant  cadence  simplv 
because  it  is  contained  in  an  officiiU  communi- 
cation. Had  the  officer  been  testifying  under 
oath,  such  an  assertion  would  have  been  ex- 
cluded as  inadmissible,  upon  the  ground  that 
the  statement  itself  implied  the  existence  of 
primary  and  more  original  and  explicit  sources 
of  information.  Clinan  v.  U,  S.  46  U.  S.  4 
How.  242,  247  [11:9571;  Taylor,  Ev.  §g  891, 
894;  Greenl.  Ev.  §§  82,  84.  The  courts  hold 
this  rule,  which  has  been  invoked,  to  be  limited 
to  only  such  statements  in  official  documents  aa 
the  officers  are  bound  to  make  in  the  regular 
course  of  official  do^.  The  statement  of  ex- 
traneous or  independent  circumstances,  how- 
ever naturally  they  may  be  deemed  to  have  a 
place  in  the  narrative,  fs  no  proof  of  such  cir- 
cumstances, and  is  therefore  rejected.  Tay- 
lor, Ev.  §  705;  U.  8.  ▼.  Bttfard,  iS  U.  S.  8  Pet 
12  [7:585]. 

It  results  from  what  we  have  said  that  there 
was  no  evidence  submitted  showing  a  demand 
by  the  United  States  under  the  first  contract, 
and  a  failure  and  refusal  by  Phillips  to  perform 
it.  As  to  the  contract  for  supplying  com,  it  is 
admitted  by  the  United  States  that  their  evi- 
dence in  support  of  their  claim  is  not  so  strong 
as  in  the  case  of  the  contract  for  supplying  oats. 
The  only  evidence  touching  the  contract  to 
supply  com  was  certain  voucners  for  corn  pur- 
chased outside  the  contract,  all  dated  ir.  the 
latter  part  of  the  year  1881  and  the  early  )art 
of  1882.  In  the  language  of  the  counsr;  for 
plaintiffs  in  error,  "We  find  no  corresi  md- 
ence,  nor  any  other  form  of  documentary  evi- 
dence, tending  to  show  that  the  demanc  for 
performance  required  by  the  contract  to  su^  *ply 
com  had  been  made  by  the  Qovemment" 

The  Judgment  of  the  Vireuit  Oaurt  i$  q^.  •  v<f. 
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3551      BARAH  WALWORTH,  Exrx..  bt  al., 

Appta., 

«. 

JOSEPH  L.  HARRIS  bt  al. 
(See  &  a  Beporter'8  ed.  86&-806.) 

Arkanmu  lease— lien  for  rent—not  enforeeabiU 
in  fjouinana—law  of  one  State,  tohennot  en- 
forced in  another  State, 

1.  Wbore,  in  a  leaflo  in  Arkansas,  it  is  provided 
that  tiio  losBor  shall  have  bis  lien  on  the  crop  for 
the  payment  of  his  ront^  the  lion  relerred  to  is  the 
lien  Kivou  by  tho  8t4ituto  of  Arkansas. 

2.  iTeZd,  ui>on  tho  evidence  In  this  case,  that  it  is 
not  ostnblifiiiod  that  defendants,  to  whom  the  crop 
had  been  shipped  at  New  Orleans,  knew  or  had  no- 
tice of  any  iieu  In  luvor  of  the  plaiutitT  for  such 
rent;  held,  further,  that  when  defendants  received 
the  crop  In  New  Orleans,  they  received  it  under 
such  rights  and  limitations  as  tho  Laws  of  Louisi- 
ana conferred  upon  them  in  that  regard. 

8.  Although  a  court  of  one  State  will  give  effect 
to  the  law  or  domicil  of  another  State,  yet  this  is  a 
mere  principle  of  comity  between  the  courts, 
which  must  give  way  when  the  statutes  of  a  coun- 
try where  property  Is  situated,  or  the  established 
policy  of  its  laws,  prescribe  to  its  court  a  dUferent 
rule. 

4.  If  a  person  sends  his  property  within  a  Juris- 
diction dlfTorontfrom  that  where  he  resides,  he  im- 
pliedly submits  it  to  the  rules  and  regrulations  en- 
foroed  in  the  country  whero  he  places  it. 

(No.  148.] 
SubmitUd  Jan,  7. 1889.    Decided  Feb.  4, 1889. 

APPEAL  from  a  decree  of  the  Circuit  Coart 
of  the  UDited  States  for  the  Eastern  Dis- 
trict of  Arkansas,  dismissing  a  suit  in  equity  to 
enjoin  the  sale  of  property  and  to  enforce  a 
Hon  thereon.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meeen,  J.  8.  Whitaker  and  D.  H.  BeTii- 
oldst  for  appellants: 

By  the  Laws  of  Arkansas  the  landlord's  lien 
is  a  charge  upon  the  crop  for  the  rent;  and  if 
the  purchaser  or  mortgagee  ha3  notice  of  the 
Hen  for  rent,  he  takes  subject  to  the  lien. 
Knowledge  of  the  tenancy  is  suflicient  notice  to 
the  purchaser  or  mort^gce  of  the  lien  for  rent 

Smith  y,  Meuer,  35  Ark.  009;  Volmer  y. 
Wharton,  84  Ark.  691. 

It  is  not  necessaiT  in  Arkansas  to  record  a 
lease  to  give  a  landlord  a  Hen  on  the  crop  for 
rent. 

Smith  V.  Mever,  25  Ark.  611. 

The  landlora  may  pursue  the  produce  of  the 
rented  premises,  or  the  proceeds  thereof  in  the 
bands  of  parties  having  notice  of  the  Hen,  at 
any  time  within  the  six  months. 

Sfe^fer  y.  Bloom,  87  Ark.  48;  Bueky.  Lee,  86 
Ark.  525;  Wataon  y.  Johneon,  88  Ark.  787; 
King  y.  Bhunt,  87  Ark.  115;  HaUiday  y. 
Hamilton,  78  U.  S.  11  Wall.  564(20:215); 
Chaffe  y,  Hejtner,  81  La.  Ann.  694. 

Courts  of  justice  have  always  expounded 
and  executed  contracts  according  to  the  laws 
of  the  place  in  which  they  are  m^ie;  provided 
that  law  was  not  repugnant  to  the  laws  or  pol- 
icy of  their  own  country. 

Bank  of  Aiigneta  ▼.  Barle,  88  U.  8.  18  Pet. 
619  (10: 274);  Story,  Oonfl.  L.  §  88. 

And  where  there  is  no  such  lien  by  the  laws 
of  the  State  to  which  the  property  goes,  liens 
by  the  laws  of  the  place  from  which  the  prop- 
erty comes  will  be  enforced. 

WharU  Confl.  L.  g  822. 
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As  a  general  rule  a  personal  contract^  with 
attendant  privileges  and  effects,  when  made  in 
another  State  will  be  enforced  in  Louisiana^ 
upon  a  movable,  according  to  the  ter  lod  con- 
tractus, 

Tyree  v.  Sands,  24  La.  Ann.  868. 

In  Louisiana  the  landlord  has  a  privilege  on 
the  growing  crop  of  the  year  to  secure  his 
rents. 

Knox  V.  Booth,  \9  La.  Ann.  109;  Duplanticr 
V.  Wilkins,  19  La.  Ann.  112;  R.  S.  of  La. 
$2878. 

Notice  of  title  brought  home  to  a  party  sup- 
plies the  place  of  registry  of  title. 

Smith  V.  Lambeth^  15  La.  Ann.  506;  Smith 
y.  His  Creditors,  21  Ijsl,  Ann.  241;  Meyer  v. 
Simpson,  21  La.  Ann.  591;  Johnson  v.  Tacneau^ 
28  La.  Ann.  458. 

Messrs,  Thomas  J«  Semmes  and  F.  W. 
Compton,  for  appellees: 

Where,  under  the  hiws  of  one  State,  a  lien 
on  personal  or  movable  property  is  created, 
either  by  contract  or  statute,  and  the  property 
is  afterwards  moved  into  another  State,  the 
laws  of  the  State  where  the  lien  was  created 
have  no  extraterritorial  force  except  by  comity; 
and  such  comity  is  never  extended  bv  that 
other  State  when  it  would  interfere  with  her 
own  policy,  or  be  detrimental  to  the  rights  of 
her  own  people. 

Whart  Confl.  L.  gg  297,  824;  Story,  Confl. 
L.  2d  ed.  g§  828-S25a,  524,  525;  Leey.  His  Ored- 
iters,  2  La.  Ann.  599;  Merrick  v.  Avery,  14  Ark. 
870;  CMTk  y,  Ta/rbeU,  58  N.  H.  88;  McMahan 
y,  Oreen,  12  Ala.  71;  Provost  v.  Wilcox,  17 
Ohio,  859;  Harrisony,  Sterry,  9U.  S.  5 Cranch. 
289  (8: 104);  Smith  ▼.  Union  Bank,  80  U,  S.  5 
Pet.  518  (8: 212);  CammeU  v.  ScfceU,  5  Hurt.  ^ 
N.  728;  Bank  of  ChiUieothe  ▼.  Bodge,  8  Barb. 
283;  Haven  v.  Foster,  9  Pick.  112. 

Mr.  Justice  miller  delivered  the  opinion  of 
the  court: 

Sarah  Walworth,  the  appellant  in  the  pres- 
ent case,  and  John  B.  Walworth,  who  died 
pending  the  suit,  said  Sarah  being  now  his  ex- 
ecutrix, with  many  other  persons,  are  com- 
plainants in  a  bill  in  chancery,  brought  in  the 
Circuit  Court  of  the  United  Stat^  for  the 
Eastern  District  of  Arkansas,  against  Joseph 
L.  Harris,  John  M.  Parker,  Z.  T.  Carlton^ 
Sarah  E.  Bryan,  and  othera. 

The  object  of  the  bill  was  to  enjoin  Carlton 
from  proceeding  to  seU  property  conveyed  to 
him  by  a  deed  or  trust  to  secure  certain  debts 
due  by  the  Bryans  to  J.  L.  Harris  ft  Ca 
Lemuel  C.  Bryan  and  Joel  E.  Bryan  were  in 
business  at  Pomt  Chicot,  in  Chicot  Countv,  Ar- 
kansas, under  the  partnership  designation  of 
L.  C.  Bryan  ft  Bro.  The  main  occupatioQ 
was  selling  goods  and  buying  cotton,  but  they 
also  had  several  cotton  plantations  under  their 
control.  Among  others  they  had  leased  from 
the  heirs  of  Horace  F.  Walworth  a  farm  at 
Point  Chicot,  for  five  years,  at  a  rent  of  $5,500 
a  year,  running  from  January  1,  1879,  to  Jan* 
uary  1 ,  1884.  Although  the  lease  was  executed 
in  the  name  of  Lemum  C.  Bryan  alone,  it  was 
for  the  benefit  of  the  Arm  of  Bryan  ft  Bro., 
and  it  went  into  the  general  partnership  bu^ 
ness. 

Joseph  L.  Harris  and  John  M.  Parker,  trad* 
ing  as  partners  under  the  firm  name  of  J.  L. 
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Harris  &  Co. ,  cotton  brokers  in  the  City  of  New 
Orleans,  were  the  correspondents  of  Bryan  & 
Bro.,  and  to  them  the  latter  firm  transmitted 
the  cotton  raised  and  purchased  by  them  in 
Arkansas. 

During  the  pendency  of  this  lease,  to  wit, 
on  December  9,  1881,  Bryan  &  Bro.,  being  in- 
debted to  Harris  &  Co.,  and  desiring  further 
accommodations  and  advancements  from  them, 
made  a  deed  of  trust  to  Z.  T.  Carlton  of  the 
County  of  Chicot,  in  Arkansas,  in  which  they 
conveyed  to  him,  as  trustee,  substantially  all 
their  property  in  the  State  of  Arkansas,  and 
all  the  cotton  or  other  products  raised  or  gath- 
ered during  the  year  1881  on  the  plantations 
and  tracts  of  land  described,  with  about  250 
bales  of  cotton,  in  seed  lint  and  bales,  on  the 
Point  Chicot  plantation,  leased  from  the  heirs 
[357]  Qf  Walworth.  The  purpose  of  this  conveyance 
was  declared  to  be  to  secure  the  payment  of  a 
debt  of  $85,000,  evidenced  by  notes  of  Bryan  & 
Bro.,  dated  at  New  Orleans,  La.,  December  9, 
1881,  drawn  to  the  order  of  J.  L.  Harris  &  Co., 
and  payable  at  their  office  in  that  city;  also 
any  advance  in  addition  to  said  notes  which 
Harris  &  Co.  might  make  to  Bryan  &  Bro., 
with  various  other  agreements  not  material  to 
be  mentioned  here. 

The  bill  of  the  complainants,  except  the 
heirs  of  Walworth,  consists  of  aUegations  that 
Harris  &  Co.  had  undertaken  that  out  of  the 
proceeds  of  the  property  conveyed  by  this  deed 
of  trust  to  Carlton  these  creditors  should  be 
^id  Tarious  sums  due  to  them.  The  heirs  of 
Walworth  in  addition  to  this  setup  that,by  virt- 
ue of  the  lease  made  between  them  and  Brvan 
&  Bro.,  they  had  a  lien  on  the  cotton  raised 
each  year  on  the  Point  Chicot  plantation  for 
the  amount  of  the  rent,  $5,500  per  annum;  and 
further,  that  by  virtue  of  the  laws  of  Arkansas 
they  had  the  landlord's  lien  for  rent  for  the 
same  sum  on  the  cotton  raised  on  the  planta- 
tion. They  also  alleged  that  this  cotton,  the 
rent  being  unpaid,  came  to  the  hands  of  J. 
L.  Harris  &  Co.,  who  disposed  of  it,  but  that 
thev  were  aware  of  the  existence  of  such  lien 
ana  were  bound  by  it 

The  circuit  court,  after  a  hearing  on  the  bill, 
answer,  replication,  and  evidence,  dismissed  it; 
and  from  that  decree,  onl  v  the  heirs  of  Wal- 
worth take  this  appeal,  and  they  only  as  to  the 
question  of  their  right  to  recover  the  rent  for 
one  year  by  virtue  of  a  lien  on  the  cotton  which 
came  to  the  hands  of  Harris  &  Co.  from  the 
Bryans.  All  the  other  questions,  therefore, 
which  were  raised  in  the  case,  as  it  was  oriri- 
nally  heard  and  tried,  are  eliminated  from  its 
consideration  in  this  court. 

The  lien  here  asserted  seems  to  be  founded 
upon  expressions  contained  in  the  contract  of 
lease  and  upon  the  Statute  of  Arkansas  con- 
cerning the  lien  of  a  landlord.  The  only  clause 
in  the  lease  referring  to  a  lien  is  the  following: 
"And  it  is  further  understood  that  the  le^or 
shall  have  his  lien  on  the  crop  for  the  securitv 
and  payment  of  his  rent,  as  set  forth  in  this 
leaae.^'  This  reference  to  what  is  set  forth  in  the 
lease  means  the  amount  of  the  rent  and  the  time 
.  of  its  payment,  and  the  language,  that  "The 

I ^W J  lessor  sh all  have  his  lien  on  the  crop, "  evidently 
refers  to  the  lien  which  the  statute  gives.  So 
that,  after  aU,  it  is  the  lien  given  by  the  Statute 
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of  Arkansas  which  is  the  one  sought  to  be  en- 
forced here. 

There  is  no  question  that  under  the  Laws  of 
Arkansas,  there  existed  a  lien  on  some  of  the 
cotton  transmitted  by  Bryan  &  Bro.  to  the  de- 
fendants, Harris  &  Co.,  while  that  property 
remained  in  the  Slate  of  Arkansas;  and  it  is  at- 
tempted to  aid  the  argument  in  this  case,  which 
holds  Harris  &  Co.  liable  for  that  lien  on  the 
cotton  received  by  them,  by  the  allegation  that 
they  knew  that  it  came  from  the  Point  Chicot 
plantation,  and  knew  the  rent  was  unpaid,  and, 
therefore,  had  knowledge  of  the  existence  of 
the  lien.  This  knowledge,  however,  or  even 
notice,  is  not  sustained  by  the  evidence. 

The  plaintiffs,  in  their  bill,  allege  that  Harris 
&  Co.  must  have  known  of  this  lien,  for  two 
reasons:  first,  because  they  had  paid  the  rent 
for  two  previous  years  to  the  heirs  of  Wal- 
worth; and  second,  because  the  lease  between 
the  heirs  of  Walworth  and  Bryan  &  Bro.  had 
been  in  their  hands  for  a  short  time,  so  that 
they  must  be  held  to  have  known  its  contents. 

The  bill  is  sworn  to,  and  the  answer  is  sworn 
to,  with  no  waiver  of  an  answer  under  oath, 
and  according  to  chancery  practice  the  answer 
of  Joseph  L.  Harris,  of  the  firm  of  J.  L.  Har- 
ris &  Co.,  so  far  as  it  is  responsive  to  these  al- 
legations, must  be  taken  as  evidence.  In  re- 
gard to  the  payment  of  the  rent  for  the  two 
years  mentioned,  he  says  that  he  simply  paid  it 
upon  the  order  of  Bryan  &  Bro.,  out  of  funds 
or  theirs  in  his  hands,  as  he  would  have  paid 
any  other  order  of  theirs,  and  without  any 
knowledge  as  to  the  nature,  character  or  extent  [361] 
of  the  lien,  or  that  the  rent  was  a  lien  on  cotton 
in  his  hands.  As  regards  the  possession  of  the 
lease  referred  to,  he  says  that  they  (Harris  «& 
Co.)  did,  at  one  time,  in  the  year  1880,  which 
is  over  a  year  previous  to  the  crop  on  which 
the  lien  is  now  claimed,  have  this  lease  in  their 
possession;  that  it  was  deposited  with  them  by 
one  Whitaker,  who  claimed  to  have  an  interest 
in  the  lease,  as  collateral  security  for  a  loan  of 
$600;  and  that  Whitaker  having  soon  thereafter 
paid  the  same,  it  was  returned  to  him  without 
any  further  attention  on  their  part 

This  statement  is  confirmed  by  the  answer, 
which  is  also  under  oath,  of  Joel  £).  Bryan,  the 
surviving  partner  of  Bryan  &  Bro.,  the  other 
brother,  Lemuel,  having  died  before  the  trial. 
He  says  that  L.  C.  Bryan  &  Bro.  shipped  of  the 
cotton  grown  on  the  Point  Chicot  plantation 
in  the  year  1881,  467  bales,  all  of  which  was 
shioped  to  their  own  account  to  J.  L.  Harris 
&  Co. ,  to  be  by  them  sold  as  cotton  factors,  and 
the  proceeds  applied  to  the  payment  of  advanc- 
es made  to  their  firm  by  Harris  &  Co.,  and,  re- 
ferring evidently  to  the  question  of  the  lien 
stated  m  the  bill  to  be  impressed  on  said  cotton, 
savs  that  if  it  was  impressed  with  anything  be- 
side the  shipping  brand  of  his  firm  he  did  not 
see  it;  that  the  whole  of  said  cotton  belonged 
to  the  firm  of  Bryan  &  Bro.,  taken  in  the  reg- 
ular course  of  business,  and  that  the  last  ship- 
ment, made  on  the  19th  day  of  December,  1881, 
was  sold  a  few  days  thereafter,  and  an  account 
of  sales  rendered  by  Harris  &  Co. 

There  is  no  evidence  from  any  quarter  contra- 
dicting these  sworn  answers  of  J.  L.  Harris  and 
Joel  E.  Bryan;  and  we  therefore  think  that  it  is 
not  established  that  Harris  &  Co.  knew  or  had 
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notice  of  any  lien  in  favor  of  the  Walworth 
heirs  for  the  rent  upon  the  cotton  received  by 
them  in  the  last  days  of  these  transactions. 

It  is  also  apparent,  from  all  this  testimony, 
that  the  cotton  was  shipped  by  Bryan  &  Bro. 
to  Harris  «&  Co.,  at  New  Orleans,  as  the  prop- 
erty of  the  former,  and  was  received  and  for 
the  first  time  came  under  the  control  of  the 
latter  on  landing  at  that  place:  and  that  they  re- 
ceived it  without  any  other  obligation  to  ac- 
count for  the  rent  of  the  Point  Chicot  planta- 
tion, or  any  other  lien  upon  it,  except  such  as 
would  arise  from  the  fact  that  sudi  a  lien  ex- 
isted in  Arkansas  aa  between  Bryan  &  Bro.  and 
the  Walworth  heirs. 

The  laws  of  the  two  States  differ  from  each 
other  on  this  subject.  The  Statute  of  Arkan- 
sas is  found  in  the  Kevised  Statutes  of  that  State, 
of  1884,  Id  the  following  words: 

*  *8ec.  4458.  Every  limdlord  sh all  have  a  lien 
upon  the  crop  grown  upon  the  demised  prem- 
ises in  any  year  for  rent  that  shall  accrue  for 
such  year,  and  such  lien  shall  continue  for  six 
months  after  such  rent  shall  become  due  and 
payable." 

This  was  in  force  when  these  transactions 
took  place. 

There  are  also  other  provisions  for  the  en- 
forcement of  this  lien,  which  it  is  not  necessary 
to  embody  here. 

The  Revised  Coile  of  Louisiana,  arts.  2705 
and  2709,  limits  the  rightof  pledge  of  the  lessor 
of  real  estate  to  the  "movable  effects  of  the 
lessee  which  are  found  on  the  property  leased," 
and  *'  in  the  exercise  of  this  right  the  lessor  may 
seize  the  objects  which  are  suoject  to  it,  before 
the  lessee  takes  them  away,  or  within  fifteen 
days  after  they  are  taken  away,  if  they  continue 
to  DC  the  proper^  of  the  lessee,  and  can  be 
Identified.''  By  the  Session  Act  of  1874,  page 
114,  it  is  enact^  as  follows: 

"Sec.  2.  That  when  any  merchant,  factor, 
or  other  person  has  advanced  money,  propertv, 
or  supplies  on  cotton,  sugar,  or  other  agricult- 
ural products,  and  the  same  has  been  con- 
signed to  him  by  ship,  steamboat,  vessel,  rail- 
road, or  other  carrier,  the  said  agricultural 
products  shall  be  pledged  to  the  consignee 
thereof  from  the  time  the  bill  of  lading  thereof 
shall  be  put  in  the  mail  or  put  into  the  posses- 
sion of  Uie  carrier  for  its  transmission  to  the 
consignee." 

It  is  not  necessary  to  hold  that  the  right  of 
Harris  &  Co.  to  this  cotton  was  vested  in  them 
on  the  giving  of  the  bill  of  lading,  or  putting 
on  board  of  a  raflroad  or  steamboat,  but  u  is  su^ 
fident  to  hold  that  when  they  received  it  In 
New  Orleans  they  received  it  under  such  righis 
and  limitations  as  the  Laws  of  Louisiana  con- 
ferred upon  them  in  that  regard. 

The  question  here  presented  of  the  conflict- 
ing rights  of  parties  claiming  property  under 
the  laws  of  two  different  States,  each  of  which 
sustains  the  claims  of  the  party  residing  in  it. 
is  not  a  new  one  in  this  court  The  case  of 
Green  v.  Van  Buskirk,  72  U.  S.  5  WaU.  807 
[18:  599],  seems  to  decide  the  present  one  by 
the  principles  which  it  lays  down  and  the  an- 
alogy of  the  two  cases  in  regard  to  the  facts. 
That  case  was  twice  before  this  court  for  con- 
sideration. 

It  appeared  that  Bates,  a  citizen  of  the  State 
of  New  York,  was  the  owner  of  certain  safes, 
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which  he  sent  from  that  State  to  the  City  of 
Chicago  in  the  State  of  Illinois.  On  the  third 
day  of  November,  1857,  Bates  executed  and  de- 
livered, in  the  City  of  New  York,  to  Van  Bus- 
kirk  and  others,  a  chattel  mortgage  on  these 
safes  to  secure  an  existing  debt  On  the  5th 
day  of  the  same  month,  Green,  also  a  creditor 
of  Bates,  sued  out  a  writ  of  attachment  in  the 
proper  court  of  Illinois,  and  caused  it  to  be 
levied  upon  these  safes  in  Chicago  as  the  prop- 
erty of  Bates.  No  record  had  been  made  at 
this  time  of  the  mortgage  hi  the  State  of  Illi- 
nois, nor  had  the  posse&on  of  the  property 
been  delivered  under  it.  Green  recovered  a 
judgment  in  the  attachment  suit,  and  had  the 
safes  sold  in  satisfaction  of  his  debt  He  waa 
afterwards  found  In  New  York,  of  which 
State  all  three  of  the  parties  named  were  citi- 
zens, and  was  there  sued  by  Van  Buskirk  for 
the  value  of  the  safes.  Green  pleaded  the  pro- 
ceedings in  the  Illinois  Courts  m  bar  of  the  ac- 
tion, but  this  plea  was  overruled.  The  dednion 
was  atflrmed  by  the  Court  of  Appeals  of  New 
York,  from  which  judgment  Green  took  a  writ 
of  error  to  this  court.  It  first  came  under  con- 
sideration here[on  a  motion  to  dismiss  for  want 
of  Jurisdiction;  but  it  was  held  that  the  ques- 
tion of  the  right  of  Green  to  seize  the  property 
under  his  attachment  must  be  determined  by 
the  Law  of  Illinois,  where  the  property  waa 
when  so  seized,  and  not  by  the  Law  of  New 
York,  and  that  the  court  of  appeals  had  re- 
fused to  give  to  the  judgment  of  the  Illinoia 
Courtfthe  full  faith  and  credit  to  which  it  waa 
entitled  as  a  judicial  procceeding  of  the  courts 
of  that  State. 

The  inquiry  of  course  involved  more  or  less 
thetquestion  of  the  effect  of  those  procedings, 
but  as  the  case  was  only  before  the  court  on  a 
motion  to  dismiss  for  want  of  Jurisdiction,  it 
had  to  come  up  afterwards  to  be  heard  on  its  1 3941 
merits.  On  the  motion  the  court  considered 
very  fully  the  much  controverted  principle  as 
to  the  extraterritorial  effect  of  laws  affecting 
the  title  or  liens  upon  the  property  in  one  State 
when  that  property  was  curled  away  or  be- 
came the  subject  of  litigation  in  another  State; 
and  while  it  was  seen  that  in  many  cases  it  had 
been  held  that  a  court  of  one  State  would  give 
effect  to  the  law  of  domicil  of  another  State,  it 
was  said: 

"But  after  all,  this  is  a  mere  principle  of 
comity  between  the  courts,  which  must  give 
way  when  the  statutes  of  the  country  where 
property  is  situated,  or  the  established  policy 
of  its  laws  prescribe  to  its  courts  a  different 
rule.  The  learned  commentator,  already  re- 
ferred to  (Story  on  Conflict  of  Laws,  §  390),  in 
speaking  of  the  Law  In  Louisiana,  which  g^ves 
paramount  title  to  an  attaching  creditor  over  a 
transfer  made  in  another  State,  which  is  the 
domicil  of  the  owner  of  the  property,  says: 
'  No  one  can  seriously  doubt  tnat  it  \a  compe- 
tent for  any  State  to  adopt  such  a  rule  in  its 
own  legislation,  since  it  has  perfect  jurisdic- 
tion over  all  property,  personal  as  well  as  real, 
within  its  territorial  limits.  Nor  can  such  a 
rule,  made  for  the  benefit  of  innocent  pur^ 
chasers  and  creditors,  be  deemed  Justly  open 
to  the  reproach  of  being  founded  in  a  narrow 
or  a  selfish  policy.'  Again,  he  says:  'Every 
nation,  having  a  right  to  dispose  of  aU  tlie 
property  actually  situated  within  it,  has  (ashaa 
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often  been  said)  a  right  to  protect  itself  and  its 
citizens  against  the  inequalities  of  foreiirn  laws, 
which  are  injurious  to  their  interests.' " 

The  court  also  dted  with  approral  the  fol- 
lowing language  (section  888)  from  the  same 
Authority: 

"The  municipal  laws  of  a  country  have  no 
force  beyond  its  territorial  limits,  and  when 
another  government  permits  these  to  be  carried 
into  effect  within  her  jurisdiction,  she  does  so 
upon  a  principle  of  comity.  In  doing  so,  care 
must  be  taken  that  no  injury  is  inflicted  upon 
her  own  Citizens,  otherwise  justice  would  be 
sacrificed  to  comity.  .  .  If  a  person  sends  his 
property  within  a  jurisdiction  different  from 
that  where  he  resides,  he  impli^ly  submits  it 
to  the  rules  and  regulations  enforced  in  the 
country  where  he  places  it."  See  also  Olivier 
V.  Tovmea,  2  Mart  N.  S.  98;  128  U.  8.  489 
[anU,  491] 

[366]  When  the  case  of  Ormi  v.  Van  Bu$kirk 
again  came  before  this  court  on  its  merits,  74 
U.  8.  7  Wall.  189  [19: 109],  Mr.  Justice  Davis, 
in  delivering  the  opinion,  said,  in  reference  to 
this  question  of  the  conflict  of  rights  under  the 
laws  of  different  8tates,  which  were  themselves 
in  conflict: 

"It  is  a  vexed  question  on  which  learned 
courts  have  differed;  but  after  all  there  is  no 
absolute  right  to  have  such  transfer  respected; 
and  it  is  only  on  a  principle  of  comity  that  it 
is  ever  allowed.  And  this  principle  of  comity 
always  yields  when  the  laws  and  policy  of  the 
State  where  the  property  is  located  has  pre- 
scribed a  different  rule  of  transfer  with  that  of 
the  State  where  the  owner  lives." 

The  same  principle  is  reasserted  in  Herwv  v. 
R  I.  LocomaUw  Works,  98  U.  8.  664  [28: 1003]. 

That  was  a  case  where  the  Rhode  Island 
company  had  delivered  to  Ck)nant  &  Co.,  who 
were  contractors  on  a  railrtrnd  in  Illinois,  a 
locomotive  engine,  under  an  instrument  in 
writing  which  this  court  construed  to  be  a  lease. 
By  the  Laws  of  Illinois,  to  which  this  engine 
was  carried,  such  lease  or  title,  whatever  it 
TDAj  have  been,  which  the  locomotive  company 
insisted  that  they  had  retained  in  the  property, 
was  of  no  avail  as  against  subsequent  creditors 
when  the  property  was  found  in  that  State,  un- 
less it  was  properly  recorded  thera  No  such 
record  being  made  of  the  instrument  under 
which  Conant  &  Co.  held  it,  the  engine  was  seized 
by  attachment  against  that  firm  and  sold  to 
Hcrvey,  the  plaintiff  in  error  in  this  court  In 
the  following  language,  taken  from  the  opin- 
ion in  that  case,  the  doctrine  is  reiterated  that 
the  Question  must  be  determined  hj  the  Laws 
of  Illinois  where  the  property  was  found  and 
sold,  and  not  by  the  Laws  of  Rhode  Island 
where  the  lease  or  instrument  of  conveyance 
was  made: 

"It  was  decided  by  this  court  in  Qreen  v. 
Van  Buskirk,  72  U.  S.  6  WaU.  807  [18:  599], 
74  U.  8.  7  Wall.  189  ri9: 109],  that  the  liability 
of  property  to  be  stud  under  legal  process  is- 
suing from  the  courts  of  the  State  where  it  is 
situated,  must  be  determined  hy  the  law  there, 
rather  than  that  of  the  jurisdiction  where  the 
owner  lives.  These  decisions  rest  on  the  ground 
that  eveiy  State  has  the  right  to  regulate  the 
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transfer  of  property  within  its  limits,  and  that 
whoever  sends  property  to  it  impliedly  sub- 
mits to  the  regulations  concerning  its  transfer 
in  force  there,  although  a  different  rule  of 
transfer  prevails  in  the  lurisdiction  where  he 
resides.  He  has  no  absolute  right  to  have  the 
transfer  of  property,  lawful  in  that  jurisdic- 
tion, respected  in  the  courts  of  the  State  where 
it  is  found,  and  it  is  only  on  a  principle  of 
comity  that  it  is  ever  allowed.  But  this  prin- 
ciple yields  when  the  laws  and  policy  of  the 
latter  State  conflict  with  those  of  the  former." 

The  principle  here  asserted,  which  is  clearly 
applicable  to  the  case  before  us,  is  supported  by 
reference  to  authorities  in  those  opinions  which 
we  think  are  conclusive.  At  all  events,  the 
cases  themselves  are  conclusive  upon  this 
court,  and  upon  the  rights  of  the  i^rties  to 
this  suit. 

The  decree  of  the  Circuit  Court  dismissing 
the  bill  is,  therefore,  affirmed. 


THB     MORLEY     SEWING     MACfflNB 
C0:MPANY  bt  al.,  AppU., 

V. 

CHARLES  B.  LANCASTER. 

(See  8. 0.  Beporter's  ed.  268^29a) 

Original  inventor —patent  for  machine  and 
process— tohen  machine  is  on  infringement^ 
liberal  eonstrueUon—known  equivalent 

1.  Where  an  inventlOD  is  one  of  a  primary  char- 
acter, and  the  mechanical  functions  performed  bv 
the  machine  are,  aaa  whole,  entirely  new,  all  subse- 
quent machines  which  employ  substantially  the 
same  means  to  accomplish  the  same  result  are  in- 
fringements, althouRh  the  subsequent  machine 
may  contain  improvements  in  its  separate  mechan- 
isms. 

2.  The  doctrine  thus  applicable  to  a  machine 
patent  is  of  a  kindred  character  with  that  applied, 
in  this  country  and  in  England,  to  a  patent  for  a 
process. 

8.  Where  one  was  the  first  inyentor  of  an  automat- 
ic button-sewing  machine  and  received  a  patent 
therefor,  another  machine  is  an  infringement  in 
which  the  sets  of  mechanisms  of  the  prior  machine 
are  combined,  provided  each  mechanism,  indiyidu- 
ally  considered,  is  a  proper  equivalent  for  the  cor- 
responding meohanCsm  in  the  prior  machine ;  and 
it  makes  no  difference  that  the  infringing  machine 
is  more  simple  and  the  mechanism  ii  dfiterent  in 
mechanical  construction  so  long  as  it  performs  the 
same  function  as  the  prior  machine  and  in  substan- 
tially the  same  way,  and  produces  the  same  result. 

L  In  determining  whether  the  means  employed 
in  the  infringing  machine  are  substantially  the 
same  means  as  those  employed  in  the  patented  ma- 
chine, the  patentshould  receive  a  liberal  oonstruo- 
tion,  where  the  patentee  was  the  pioneer  in  the 
construction  of  such  a  macftiine. 

6.  The  meaning  of  the  term  **known  egolvalent** 
in  reference  to  a  pioneer  machine  is,  a  known  de- 
vice, used  as  a  substitute,  and  which  effects  the 
same  result. 

[No.  165.] 

Argrud  Jan.  11,  1889.    Decided  Feb.  4, 1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Massachusetts,  in  dismissing  a  suit  in  equity 
for  the  Linf rinffement  of  letters  patent  for  an 
improvement  in  machines  for  sewing  buttons 
on  fabrics.  Betersed. 
Reported  below,  23  Fed.  Rep.  844. 
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The  facts  are  stated  in  tbe  opinion. 

Mr.  Beiijaiiiin  F.  Tharston*  for  appel- 
laots: 

Tbe  original  inventor  will  have  a  right  to 
treat  as  inmngers  all  who  make  machines  oi>er- 
atiog  on  the  same  principles,  and  performing 
the  same  functions  by  aoalogous  means  or 
equivalent  combinations. 

Chicago  d  N.W.  B.  Oo.  v.  SaylM,  VI  U.  8. 
556  (24: 1054);  QUmgh  y.  Ba/rkm^,  106X1.  S.  167 
(37: 184);  i>t// v.  BUrling  Pump  Co.  107  U,  8. 
639  (37: 518);  Cormlidated  Safety  Volte  Co.  y. 
Oroiby  Bkam  Gauge  A  Vahe  Co.  118  U.  8. 159 
^:  1^);  Am.  WJ^  Oo.  y.  Lombard,  4  Cliff. 
607;  Dunham  y.  mmbaU,  17  Fed.  Rep.  810: 
United  Nickel  Oo.  y.  Pe/ndUUm,  15  Fed.  Rep. 
745;  T^hman  y.  ProeUfr,  103  U.  8.  708  (36: 
279);  The  Telephone  Caeee,  126  U.  8. 1  (81: 8^. 

Mesere.  J.  £•  MayiuKUer  and  Qeorg^  £• 
Smith,  for  appellee: 

Defendant's  machine  does  notinfringe.unless 
it  contains  all  the  elements  of  the  Money  com- 
bination, or  their  equivalents  or  substitutes, 
within  tloe  meaning  of  the  patent  law. 

Prouty  y.  Bugglee,  41  U.  8.  16  Pet.  841  (10: 
985);  Eamee  v.  Godfrey,  68  U.  8.  1  Wall.  78 
(17:547);  Dunbar  Y.  Myere,  94  U.  8.  187(34: 
84);  Ooife  v.  HerHng,  107  U.  8.  640  (37: 601); 
Qould  v.  Beee,  83  U.  8.  15  Wall.  187  (31:89); 
McMurray  v.  Mallary,  111  U.  8.  108  (38: 866); 
OiU  V.  WeUe,  89  U.  8.  22  Wall.  1  (33: 699); 
Broum,  v.  Davie,  116  U.  8.  387  (39:659);  Bar- 
gent  v.  HaU  Sqfe  d  Lock  Co.  114  U.  8.  68(29: 

The  stitchinff  mechanisms  are  substantially 
and  radically  oifferent. 

Fay  v.  Cordeeman,  109  U.  a  408  (37:979); 
Uni(m  Water-Meter  Co.  y.  Deeper,  101  U.  8. 
883  (35: 1024). 

The  scope  of  letters  patent  cannot  be  en- 
larged by  the  language  used  in  other  parts  of 
the  specification. 

Uhigh  Valley  R.  Co.  v.  MeH<m,  104  U.  8. 113. 

118  (36: 689.  641);  Weetem  Electric  Mfg.  Oo.  y. 
Aneonia  Braee  di  Copper  Co.  114  U.  8.  447  (39: 
210). 

Results  are  not  patentable,  but  only  specific 
mechanism  or  combinations  of  mechanism  to 
accomplish  rraults. 

Seymour  y.  Otbome,  78  U.  8.  11  Wall.  616 
(30: 88);  &BeiUy  v.  Mi^ree,  56  U.  a  15  How. 

119  (14:601);  -Barry.  CowpertJiwait,  4  Blatchf. 
168-167;  Am.  Pin  Oo.  v.  OakviUe  Co.  8 
Blatchf  190;  Fuller  y.  Tentger,  94  U.  8.  388 
(34:108);  WemsrY.  King,96V.  8.280(24:614); 
Case  V.  Browm,  69  U.  8.  2  WalL  820,  825  (17: 
817);  Union  Po^  Bag  Machine  Co.  y.  Murphy, 
97  U.  a  120.  125  (24:  985.  986);  Warden  y. 
Searle,  121  U.  8.  14.  28  (80:  858.  856):  Sharp 
V.  Bieeener,l\^  U.  8.  681  (80: 507);  Qrier  y. 
Wilt,  120  U.  a  412  (80: 712);  6mni>  y.  Lake 
Shore  dt  M.  S.  B.  Co.  121  U.  8.  617  (80: 1004); 
BlectricB.  R  Signal  Co.  ^r.  HaU  B.  Signal  Oo. 
114  U.  a  87  (29:  96). 

r  2651      2ir.  Justice  Blatehford  deUyered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  brought  November 
6.  1883,  in  the  Circuit  (Jourt  of  the  United 
States  for  the  District  of  Massachusetts,  bv  the 
Horley  Sewing  Machine  Com][)any  ana  the 
Morley  Button  Sewing  Machme  Company 
against  Charles  B.  Lancaster,  for  the  alleged 
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infringement  of  letters  patent  No.  336,850. 
grant^  January  4, 1881,  to  James  H.  Morley. 
E.  a  Fay.  and  Henry  £.  Wilkins,  on  tbe  in- 
vention of  Mid  Morlev,  on  an  application  filed 
June  38. 1880.  for  an  improvement  in  machinee 
for  sewing  buttons  on  fabrics.  The  machine 
of  the  defendant  is  constructed  in  accordance 
with  the  description  contained  in  letters  patent 
No.  368,869«  granted  November  38,  1882.  to 
Joseph  Mathison.  William  D.  Allen,  and  C. 
B.  limcaster.  on  the  hivention  of  said  Mathison, 
for  improvements  in  machines  for  securing  but- 
tons to  material,  on  an  application  filed  August 
1.1883. 

The  specification  of  the  Morley  patent  says 
"M^  invention  consists  in  mechamismfor  auto- 
matically sewing  shank  buttons  on  to  fabrics, 
shoes,  etc..  and  the  objects  of  my  invention  are 
to  form  a  double-threaded  stitch  on  the  top  side 
of  the  material  behig  sewed  upon,  transversely 
to  the  direction  of  feed,  and  on  the  reverse 
side  of  the  material  two  parallel  lines  of  stitchea 
at  right  angles  to  the  first  named  ones,  to  make 
alternately  lone  and  short  stitches,  and  to  so 
feed  buttons  to  be  sewed  by  said  machines  as  to 
present  them  at  the  proper  time  and  in  tbe 

§  roper  place  to  be  operated  upon."  The  speci- 
cation  then  describes,  by  reference  to  twenty* 
four  figures  of  drawings,  the  mechanical  meana 
used  by  Uie  patentee  to  perform  the  mechanical 
operations  described.  The  specification  then 
proceeds:  "Having  thus  described  the  machine 
and  constructions  set  forth  in  the  drawings.  I 
wish  it  to  be  understood  that  the  same  ia  only 
one  of  different  mechanisms  which  I  have  con* 
templated,  and  which  may  be  effectually  em- 
ployed for  carrying  out  the  main  feature  of  my 
invention,  to  wit:  the  automatic  mechanical 
sewing  of  buttons  to  a  fabric  Thus,  different 
means  may  be  adopted  for  carrying  the  thread 
through  the  eye  of  the  button  into  tbe  fabric, 
as,  for  instance,  passing  tbe  booked  needle 
through  said  eye  to  a  position  to  seize  the 
thread  from  the  straight  needle,  or  form  a  suit- 
able carrier  and  ttien  draw  the  loop  down 
through  the  fabric  to  be  secured  beneath  by  a 
shuttle  or  needle  {thread,  or  the  eye-pointed 
needle  may  be  used  in  connection  with  a  loop 
spreader  and  shuttle  for  carrying  a  thread 
through  the  loop.a  single  thread  or  two  tbreada 
being  used.  It  will  furUierbe  understood  that 
wires  may  be  sometimes  substitnted  f<Hr  threads, 
and  that  other  feed  mechanisms  may  be  em- 
ployed, the  needles  moving  with,  but  not  oon- 
troUinff,  the  f aMc.  as  in  ue  constmction  do- 
scribea." 

There  are  eighteen  daims  in  tbe  patent,  only 
four  of  which  are  relied  upon  bj  the  plaintiifb 
namdy:  claims  1. 3, 8.  and  18.  which  are  as  fol 
fows:  "1.  The  combination,  in  a  madiine  foi 
sewing  shank  buttons  to  fabrics,  of  button- 
feeding  mechanism,  appliances  for  passing  a 
thread  through  the  eve  of  the  buttons  and  loi»- 
ing  the  kx^  to  the  f  alnic,  and  f eedimr  mechan- 
ism, substflUDtially  asset  forth.  3.  Tne  combi- 
nation, in  a  machine  for  sewing  shank-buttons 
to  ^brics,  cd  a  needle  and  operating  mechan- 
ism, appliances  for  bringing  the  buttons  succea- 
f  ully  to  positions  to  permit  tbe  needle  to  pass 
through  the  eye  of  each  button,  and  means  for 
locking  the  loop  of  thread  carried  by  tbe  needle 
to  secure  the  button  to  the  fabric,  substantially 
as  set  forth."    "8.  The  combination,  in  a  ma- 
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chine  for  sewing  buttons  to  fabrics,  of  button 
feeing  and  sewme  appliances,  substantially  as 
set  forth,  and  feeding  appliances  and  operating 
mechanism  whereby  me  feeding  devices  are 
moved  alternately  aifPerent  distances  to  alter- 
nate i^ort  button  stitches  with  long  stitches  be- 
tween the  buttons,  as  specified.  "IB.  The 
combination,  with  button-sewing  appliances, 
of  a  trough,  appliances  for  carrying  the  but- 
[267]  tons  successively  from  the  trough  to  the  sew- 
ing devices,  ana  mechanism  for  operating  said 
ftppUances  and  sewing  devices,  as  set  forth." 
The  defendant's  machine  is  known  as  the  Lan- 
caster machine. 

The  Morley  machine  contains  and  is  nrade 
up  of  three  main  groups  of  instrumentalities: 
(1)  mechanism  for  holding  the  buttons  in  mass, 
and  delivering  them  separately,  in  proper  posi- 
tion, over  the  fabric,  so  that  they  may  be 
attached  to  it  by  the  sewing  and  stitching  mech- 
anism; (2)  the  stitching  mechanism;  (3)  the 
mechanism  for  feeding  uie  fabric  along,  so  as 
to  space  the  stitdies  and  consequently  uie  but- 
tons when  sewed  on. 

In  the  button-feeding  mechanism,  there  is  a 
hopper  containing  the  buttons  in  mass.  The 
pnncipal  use  of  the  machine  is  to  sew  buttons 
on  to  the  uppers  of  buttoned  boots,  and  the 
button  designed  to  be  used  is  one  having  a 
round  ball  affixed  to  a  shank,  which  terminates 
in  anicye.  On  the  bottom  of  the  hopper  is  a  hop- 
per valve,  which  picks  out  the  buttons  one  by 
one  and  delivers  them  into  an  inclined  trough. 
This  trough  has  a  V  shaped  groove  along  its 
bottom,  midway  between  its  sides,  and  the  but- 
tons enter  the  upper  part  of  the  trough  with 
their  shanks  in  all  directions,  and  it  becomes 
necessary  to  turn  them  over,  so  that  the  eyes 
will  lie  in  the  groove  whUe  the  bodies  of  the 
buttons  occupy  the  trough.  The  contrivance 
for  accomplishing  this  consists  of  a  flexible,  cor- 
rugated strip  of  metal,  Iving  over  the  top  of 
the  trough,  and  oscillated  by  proper  machinery, 
which  bv  contact  with  the  bodies  of  the  but- 
tons, will  roll  them  over  so  that  thdr  eyes  will 
lie  in  the  groove.  After  the  buttons  are  thus 
arranged,  they  slide  down  the  trough,  being 
aided  to  do  so  by  a  jarring  motion  Imparted  to 
the  latter.  When  they  arrive  kt  its  lower  end, 
which  is  bent  so  as  to  be  nearly  vertical,  they 
lie  v^th  their  heads  towards  the  front  of 
the  machine,  that  is  the  side  farthest  from 
the  driving  pulley.  In  one  modification  of  the 
machine,  the  buttons  are  held  in  the  trough  by 
a  button-wheel,  which  Is  mounted  on  a  vertical 
axis,  and  is  provided  with  pockets,  each  capa- 
ble of  receiving  a  button,  and  admits  of  being 
intermittently  revolved  at  proper  times.  This 
button  wheel  is  used:  (1)  to  close  the  bottom  of 
the  trough;  (2)  to  receive  buttons  into  its 
pockets;  and  (9)  by  its  own  revolution,  to  turn 
[208]  the  buttons  around,  so  that  their  eyes  will  lie 
towards  the  front  of  the  machine.  In  order 
to  prevent  the  buttons  from  falling  out  of  the 
pockets,  the  button  wheel  rests  upon  a  station- 
ary table,  which  closes  the  bottoms  of  all  the 
pockets  but  one.  When  a  button  arrives  over 
the  notch  In  the  table,  it  has  been  turned  around, 
on  a  vertical  axis,  180";  but,  as  a  plane  passing 
through  its  eye  is  then  vertical,  it  must  be 
turned  on  a  horizontal  axis  through  90**,  so  that 
its  eye  may  lie  flat,  in  order  that  the  needle, 
which  ascends  from  beneath,  may  pass  through 
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the  eye.  Therefore,  when  a  button  arrives  over 
the  notch  in  the  table,  a  plunger  or  punch  de- 
scends into  the  pocket  and  drives  the  button 
into  a  button  carrier,  which  lies  at  that  time  im- 
mediately under  thenotch,  and  under  the  pocket 
into  which  the  punch  enters.  When  the  but- 
ton enters  the  carrier,  a  plane  passing  through 
its  eye  is  still  vertical,  and  the  carrier  there- 
fore tum»  around  on  a  horizontal  axis  90",  to 
brin^  the  eve  of  the  button  into  such  a  position 
that  It  can  be  entered  by  the  needle;  and,  as  the 
carrier  turns,  it  retracts,  so  as  to  bring  the  eye 
into  such  a  position  that  a  plane  passing  through 
it  will  be  horizontal,  and  the  needle  will  rewi- 
ily  enter  it.  The  patent  describes  a  modified 
form  of  the  contrivances  for  bringing  the  but- 
ton into  a  position  for  the  needle  to  enter  its 
eye,  in  which  modification  the  button  wheel  is 
dispensed  with,  and  a  light  spring  is  applied  to 
the  bottom  of  the  trough,  to  hold  up  the  colunm 
of  buttons,  such  spring  operating  as  a  spring 
gate,  opened  at  proper  intervals  by  mechanism, 
and  shutting  itself  automatic^ly.  This  mech- 
anism, which  also  receives  the  button  and  turns 
it  around  90**  on  a  horizontal  axis,  and  transfers 
it  to  the  place  where  it  is  to  be  sewed,  is  a  sort 
of  spring  nippers,  one  of  the  jaws  of  which  is 
split  so  as  to  receive  the  shank  of  the  button. 

The  above  contrivances  constitute  what  is 
called  in  claim  1,  '*button-feeding  mechanism;" 
in  claim  2,  "appliances  for  bringing  the  buttons 
successively  to  positions  to  permit  the  needle  to 
pass  through  the  eye  of  each  button;"  in  claim 
8,  "  button-feeding  appliances;"  and,  in  claim 
18,  "a  trough,  appliances  for  carrying  the  but- 
tons successively  from  the  trough  to  the  sewing 
devices,  and  mechanism  for  operating  said  ap- 
pliances." 

In  the  Morlev  patent,  there  is  a  contrivance 
for  feeding  the  fabric  so  as  to  space  the  stitches, 
and  conseauently  to  space  the  buttons.  The 
needles,  while  inserted  in  the  fabric,  move  in 
the  direction  of  the  feed,  carrying  the  fabric 
with  them.  The  motion  of  the  needles  or  feed 
is  derived  from  revolving  cams,  and  the  two 
needles  swing  like  an  inverted  pendulum. 
This  kind  of  feed  was  well  known  in  machines 
for  sewing  leather,  prior  to  the  date  of  the  Mor- 
ley patent.  This  feeding  contrivance  is  what 
is  called  in  claim  1,  ^'feeding  mechanism,"  and 
in  claim  8,  *'f ceding  devices." 

The  Morley  patent  describes  its  stitch  as 
being  made  by  means  of  two  needles,  one  eye 

gointed,  like  the  How$  needle,  and  the  other  a 
ooked  or  crochet  needle,  such  as  is  used  in 
machines  for  sewing  leather.  These  needles 
are  set  at  an  inclination  taeach  other,  across  the 
line  of  the  seam,  and  enter  the  fabric  from 
beneath,  and  when  they  get  above  it,  cross  each 
other.  The  eye-pointed  needle  pierces  the 
fabric  and  carnes  a  bight  of  threaa  up  above 
it,  and  then  retreats  a  little  to  form  a  loop 
by  causing  the  thread  to  expand  awav  from 
the  needle.  During  this  time,  the  hooked 
needle  has  also  penetrated  the  fabric  from 
beneath,  and  when  the  loop  is  formed,  passes 
between  the  eye-pointed  needle  and  the  thread, 
and,  as  both  needles  descend,  the  hook  catches 
the  thread  supplied  by  the  eve-pointed  needle, 
and  carries  a  bight  of  thread  across  the  fabric 
and  down  through  it  to  the  under  side,  thus 
forming  the  transverse  stitches  on  the  button 
side  of  the  fabric,  the  eye-pointed  needle  being 
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described  as  passfDg  through  the  eye  of  the 
botton,  although  it  Is  statea  that  instead  the 
hooked  needle  may  pass  through  such  eve. 
The  passage  of  the  needle  through  the  eye,  after 
it  has  passed  through  the  fabric,  holds  the  bu^ 
ton  upon  the  fabric  When  the  eye-pointed 
needle  retracts  and  forms  a  loop  above  the  eye 
of  the  button,  a  loop  spreader  is  employed  to 
spread  the  loop;  and  a  shuttle  carrying  either 
one  thread  or  two  threads,  is  passed  Uirough  the 
loop,  the  jeye  pointed  needle,  in  its  retraction, 
cairying,  by  means  of  the  loop,  the  thread  or 
threads  furnished  by  the  shuttle,  and  the  stitch 
being  the  ordinary  lock  stitch.  The  stitch  de- 
scril^  in  the  Moriey  patent  as  made  by  eye- 
pointed  and  hooked  needles,  both  operating 
from  the  lower  side  of  the  fabric,  and  making 
transverse  stitches  on  its  upper  side  and  longitu- 
dinal stitches  on  its  lower  side,  is  a  stitch  known 
prior  to  the  date  of  the  Moriey  patent. 

In  the  Lancaster  machine  there  are  found 
combined  together  the  same  three  main  groups 
of  instrumentalities  above  set  forth  as  being 
found  in  the  Moriey  patent.  There  is  in  the 
Lancaster  machine  a  hopper  containing  the  but- 
tons in  mass,  and  an  incuned  surface  which  sup- 
ports a  column  of  the  buttons,  the  buttons  lying 
with  their  shanks  up  and  their  bodies  down. 
This  hopper  is  provided  with  a  reciprocating 
brush,  which  sweeps  over  the  buttons  and  rolls 
them  over  so  that  their  shanks,point{n|;upward, 
will  fall  into  one  or  another  of  slits  in  a  metal 
plate,  which  covers  the  inclined  flat  surface. 
These  slits  all  converge  into  a  single  slit,  so 
that  the  buttons  slide  down  the  various  slits  and 
ultimately  lie  in  a  single  column  in  the  single 
slit,  with  their  shanks  upward,  upon  an  inclined 
plane  surface.  This  fioogle  slit,  and  the  plane 
surface  which  it  covers,  are  twisted  at  the  end, 
in  such  a  manner  that  a  plane  passing  through 
the  slit  is  nearly  horizontal,  and  the  surface 
which  is  in  contact  with  the  head  of  the  button, 
is  nearly  vertical.  ConsequenUy,  when  the  but- 
tons reach  the  bottom,  they  lie  in  such  a  posi- 
tion that  a  plane  passing  through  the  eye  of  the 
lowermost  button  is  horizontal  or  nearly  so. 
The  column  of  buttons  is  held  up  by  a  light 
spring,  and  this  spring  gate  is  opened  by  the 
button  itself,  because  the  soHialled  trough 
holding  the  column  of  buttons  vibrates  side- 
wise,  and  a  thread  which  passes  through  the 
eye  of  the  lowermost  button  prevents  that 
button  from  vibrating  with  the  contrivance, 
and  the  button  is  pmled  out  by  the  thread, 
and,  in  being  pulled  out,  overcomes  the  resist- 
ance of  the  spring.  The  eye  of  the  lowermost 
button  in  the  column  lies  directlv  under  the 
needle,  so  that  the  needle  enters  it  while  it  is 
still  in  the  column.  The  contrivance  contain- 
ing the  column  then  vibrates  sidewise,  so  as  to 
set  out  of  the  way  of  the  needle  in  a  subsequent 
feeding  operation.  The  spring  in  the  Lancaster 
machine,  which  holds  up  the  column  of  buttons, 
was  a  common  device  in  screw  blank  and  eye- 
let machinerv,  to  hold  up  a  column  of  blanks 
and  permit  them  to  be  removed  one  bv  one. 

In  the  Lancaster  machine,  there  is  a  con- 
trivance for  feeding  the  fabric  so  as  to  space 
the  stitches,  and  conseouentlv  to  space  the  out- 
tons,  and  the  madiine  feeds  bv  means  of  a  sin- 
gle needle  which  reciprocates  in  a  straight  line, 
and,  while  it  is  inserted  in  the  fabric, moves  in  the 
direction  of  the  feed,  carrying  the  fabric  with  it, 
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the  motion  of  the  needle  or  feed  being  derived 
from  revolving  cams.  The  expert  for  the  de- 
fendant says  that  he  flnds  no  substantial  dif- 
ference between  the  mechanism  which  feeds 
the  fabric  in  the  two  machines. 

As  to  the  stitching  mechanism  of  the  Lancas- 
ter machine,  the  n<»dle  is  on  the  upper  aide  of 
the  fabric,  and  descends  through  it  It  is  an 
ordinarv  crochet  needle,  provi<Md  with  a  cast 
off,  botn  the  needle  and  the  cast  off  being  like 
those  described  in  the  Morlev  patent,  and  the 
same  which  had  been  used  tor  many  years  in 
sewing  leather.  The  machine  is  also  provided 
with  a  thread  carrier  beneath  the  fiwric,  like 
that  used  in  machines  for  sewing  leather.  The 
eye  of  the  button  in  the  Lancaster  machine 
makes  a  part  of  the  stitch,  and  the  stitch  can- 
not be  made  unless  a  button  is  supplied  at  every 
alternate  perforation  of  the  needle.  It  is  there- 
fore necessary  that  the  machine  should  have 
some  contrivance  for  carrying  some  of  the  loops 
of  the  thread  over  the  bodies  of  the  buttons,  so 
that  the  loop  may  be  locked  by  the  eye  of  the 
button.  In  maldng  the  stitch,  the  needle  first 
passes  down  through  the  eye  of  the  button, 
canying  its  hook  below  the  fabric  The  thread 
earner  oeneath  the  fabric  then  puts  a  loop  of 
thread  into  the  hook,  and  the  hook  rises,pu]iing 
a  loop  of  thread  through  the  fabric  and  through 
the  eye  of  the  button.  The  needle  then  descends 
again,  sliding  through  such  loop  and  piercing 
the  f  Abric,  and  leaving  the  loop  on  top  of  the 
fabric  llie  thread  currier  tbra  again  puts  the 
thread  into  the  hook  of  the  necMlle,  and  the 
needle  rises  again,  canving  another  bight  of 
the  thread  through  the  fabric  and  through  the 
loop  on  top  of  the  fabric,  thus  locking  that 
loop.  As  the  needle  rises,  a  contrivance  seizes 
bom  parts  of  the  loop  carried  up  through  the 
second  hole  made  by  the  needle,  opens  it  wtdeu 
and  passes  it  over  tne  body  of  the  button,  and 
the  part  of  the  loop  which  is  over  the  button  is 
then  pulled  down  through  the  fabric,  and  con- 
sequently around  the  shank  of  the  button,  thus 
locking  the  stitcii.  A  succession  of  these  oper- 
ations forms  the  stitch,  and  sews  a  row  of  but- 
tons on  the  fabric,  each  alternate  loop  of  the 
stitch  being  locked  l^  the  button  itself.  If  the 
buttons  were  removed  from  the  stitch,  Uiere 
would  remain  a  succession  of  loops,  and  coo- 
seouently  no  seam. 

In  the  operation  of  the  Lancaster  macbioe, 
after  the  needle  has  passed  through  the  eye  of 
the  button,  the  end  of  the  so  called  trough  and 
the  needle  move  together,  while  the  needle  is 
making  its  feeding  motion.  The  so  caUed 
trough  then  stands  stiU  until  the  needle  has  as- 
cended and  pulled  a  loop  of  thread  through  the 
eye,  and  has  again  {rierced  the  fabric  When  the 
needle  has  got  into  the  fabric  a  second  time  the 
button  is  pulled  out  of  the  end  of  the  trough 
by  Uie  retreat  of  the  trough  tow^s  the  rear 
of  the  machine,  and  is  so  pulled  out  because  at 
that  dme  the  utbric  is  standing  still  and  ttie 
button  is  held  to  it  by  the  loop  or  thread  whidi 
is  passed  through  the  eye  of  tne  butUML  After 
the  button  is  thus  pulled  out  of  the  end  of  the 
trough,  the  trougn  stands  stQl  for  a  while, 
white  aloop  is  psSsed  over  the  body  of  the  but- 
ton, as  above  described,  and  the  trough  then 
returns  again,  so  as  to  bold  the  eye  of  asecond 
button  in  the  path  of  the  descending  needle^ 
the  button  being  thus  released,  not  by  the  mo- 
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tioo  of  the  fabric,  bat  by  the  motion  of  the 
tiough  which  carries  the  oolumD  of  buttons. 

It  satisfactorily  appears,  that  the  Morley 
madiine  was  Uie  first  one  which  accomplished 
the  result  of  automatically  separatinf  buttons 
widch  haye  a  shank  from  a  mass  of  the  same, 
conveyine  them  in  order  to  a  position  where 
they  can  be  selected  by  the  machine,  one  after 
anobier,  and,  by  sewing  mechanism,  coupled 
with  suitable  mechanism  for  feeding  the  fabric, 
be  sewed  thereto  at  prescribed  suitable  distances 
apart  from  each  other.  The  machine  performs 
automatically  these  three  functions  of  sielecting, 
sewing  and  spacing.  The  problem  to  be  per- 
formed was  to  select  from  a  mass  of  buttons, 
furnished  with  heads  and  wire  eyes  projecting 
therefrom,  single  buttons,  and  to  present  them 
in  succession  to  the  needle  of  a  sewinff  mech- 
anism, so  that  the  needle  could  pass  through 
[278]  the  eye  and  secure  it  to  the  fabric.  Machineir 
existed  before  tor  selecting  ftom  a  mass  wood- 
screw  Manks,  horse  nails,  and  pins,  and  de- 
liyering  them  to  other  machinery ;  but,  in  such 
constructions,  the  shank  of  the  article  behig 
heavier  than  its  head,  the  tendency  was  for  the 
articles  to  arrange  themeelves  in  the  way  with 
the  shanks  downward,  the  heads  being  sup- 
ported on  the  top  surface  of  the  way.  With 
such  buttons  as  are  used  in  the  two  machines 
in  controversy,  as  the  heads  are  much  heavier 
than  the  shanks  and  the  eyes  combined,  the 
buttons  will  not  naturally  arrange  themselves 
with  their  shanks  downward.  It  is  therefore 
necessary  to  have  some  means  for  turning  each 
button  into  sqch  a  position  that  a  i^ne  {Missing 
through  its  eye  shall  be  perpendicular  to 
a  pla^  passing  through  thelonff  axis  of  the 
sewing  needle,  so  as  to  insure  the  iMsrage  of 
the  UMdle  through  the  eye.  No  machine  ex- 
isting prior  to  Morley 's  is  shown  to  have  ao- 
oompluhed  that  operation. 

The  substance  of  the  defense  in  the  case  is, 
that  there  are  certain  specific  differences  be- 
tween the  button-feeding  mechanisms  in  the 
two  machines,  and  also  certain  spedflc  differ- 
ences between  their  sewing  mechanisms;  and 
hence  that  there  is  no  infrinsement.  This 
was  the  view  taken  by  the  circuit  court  in  its 
opinion.    28  Fed.  Kep.  844. 

Morley,  havine  been  the  first  person  who 
succeeded  in  proaudnff  an  automatic  machine 
for  sewing  buttons  of  the  kind  in  question  upon 
fabrics,  is  entitled  to  a  liberal  construction  of 
the  claims  of  his  patent  He  was  not  a  mere 
improver  upon  a  prior  machine  whidi  was  ca- 
pable of  aocompliBhing  the  same  seneral  result; 
in  which  case,  his  claims  wouldproperly  re- 
ceive a  narrower  interpretation.  This  principle 
is  well  settled  in  the  patent  law,  both  in  this 
country  and  in  England.  Where  an  invention 
is  (me  of  a  primary  character,  and  the  mechani- 
cal functions  performed  by  the  machine  are,  as 
a  whole,  entirely  new,  all  subsequent  machines 
which  employ  substantially  the  same  means  to 
accomplish  the  same  result  are  infringements, 
although  the  subsequent  machine  may  contain 
improvements  in  the  separate  mechanisms 
which  jTO  to  make  up  the  machine. 

In  MeCarmiek  v.  TdlcoU,  61  U.  8.  20  How. 

[t74]     402,  405  riGM0,981],  the  inquiry  was,  whether 

McCormtck  was  tiie  first  person  who  invented, 

fa)  a  xeapiBff  machine,  the  apparatus  called  a 

divider,  performing  the  requued  functions,  or 
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whether  he  had  merely  improved  an  existing 
apparatus,  by  a  combination  of  mechanical  de- 
vices which  performed  the  same  functions  in 
a  better  manner.  This  court,  speakinjr  by  Mr. 
J%utic6  Grier,  said:  "  If  he  "  (the  patentee)  "  be 
the  original  inventor  of  the  device  or  machine 
called  uie  divider,  he  will  have  a  right  to  treat 
as  infringers  all  who  make  dividers  operating 
on  the  same  principle,  and  performing  the  same 
functions  by  analogous  means  or  equivalent 
combinations,  even  though  the  infringing  ma- 
chine may  be  an  improvement  of  the  original 
and  patentable  as  such.  But  if  the  invention 
claimed  be  itself  but  an  improvement  on  a 
known  machine  by  a  mere  change  of  form  or 
combination  of  parts,  the  patentee  cannot  treat 
another  as  an  infringer  who  has  improved  the 
original  machine  by  use  of  a  different  form  or 
combination  performing  the  same  functions. 
The  inventor  of  the  first  improvement  cannot 
invoke  the  doctrine  of  equivalents  to  suppress 
all  other  improvements  which  are  not  mere 
colorable  invasions  of  the  first" 

So,  also,  in  Ohieago  di  N,  W,  R.  Co.  v.  8ayle9 
97  U.  S.  654,  556  [:d4:1058,  10541.  this  court, 
speaking  by  Mr,  Justiee  Bradley,  said,  in  regard 
to  brakes  for  eight-wheeled  railroad  cars:  "Like 
almost  all  other  inventions,  that  of  double 
brakes  came  in  when,  in  the  progress  of  me- 
chanical improvement,  it  wasneied^;  and  being 
sought  by  many  minds,  it  is  not  wonderful  that 
it  was  developed  in  different  and  independent 
forms,  all  original,  and  yet  all  bearing  a  some- 
what general  resemblance  to  each  other.  In 
such  cases,  if  one  inventor  precedes  all  the  rest, 
and  strikes  out  something  which  includes  and 
underlies  all  that  they  produce,  he  acquires  a 
monopoly,  and  subjects  them  to  tribute.  But 
if  the  advance  toward  the  thing  desired  ia 
gradual,  and  proceeds  step  by  step,  so  that  no 
one  can  claim  the  complete  whole,  then  each 
is  cmUtled  only  to  the  specific  form  of  de- 
vice which  he  produces,  and  every  other  hi- 
ventor  is  entitled  to  his  own  specific  form,  so 
long  as  it  differs  from  those  of  his  competitors, 
imd  does  not  include  theirs.  These  general 
principles  are  so  obvious  that  they  neea  no  ar* 
gument  or  illustration  to  support  them." 

The  same  view  was  directly  applied  in  OUmgh 
v.  Barker,  106  U.  8.  166,  177  [27: 184,  188],  to 
the  Cloughpatent  for  an  improvement  in  gas 
burners.  The  first  claim  of  that  patent  was 
for  "the  bat-wing  burner,  perforated  at  the 
base,  in  combination  with  the  surrounding 
tube,  substantially  as  described."  The  secona 
cldm  read  thus:  '*In  combination  with  thebaU 
wing  burner,  perforated  at  the  base,  and  sur- 
rounding  tube,  the  tubular  valve  for  regulat- 
ing the  supply  of  external  gas  to  the  burner, 
substantially  as  described. '^  It  appeared  that 
in  no  prior  structure  had  a  valve  arrangement 
been  applied  to  regulate  the  flow  of  gas  In  such 
a  oombinaUon  as  that  covered  bv  the  first  claim 
of  the  patent.  It  was,  therefore,  held  that 
the  patentee  was  entitled  to  the  benefit  of  the 
doctrine  of  equivalents,  as  applied  to  the  com- 
bination covered  by  the  secona  claim.  In  the 
defendant's  burner,  the  regulation  was  made 
by  a  tubular  valve  on  the  outside  of  the  per- 
forations, instead  of  on  the  inside,  as  in  the 
patent,  but  performing  its  work  by  beine 
screwed  up  or  down,  as  in  the  patent.  This 
court  said:  "  Although  in  the  Clough  structure 
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ihe  burner  and  surrounding  tube  revolve  to- 
other in  adjusting  their  position  in  reference 
to  that  of  the  tubular  Valve,  so  as  to  let  in  or 
turn  off  the  supply  of  gas  throueh  the  perfora- 
ilons,  and  although  in  the  Clougb  structure  the 
flame  revolves  by  the  revolution  of  the  burner, 
and  although  in  the  defendant's  burners  the 
revolution  of  the  surrounding  tube  regulated 
the  supply  of  gas  through  such  perforations, 
and  neither  the  burner  nor  the  flame  revolved, 
the  defendants'  valve  arrangement  must  be  held 
to  have  been  an  equivalent  for  that  of  Clough 
to  the  full  extent  to  which  that  of  Clough  goes, 
involving,  perhaps,  patentable  improvements, 
hui  still  tributary  or  subject  to  the  patent  of 
Clough.  It  is  true  that  that  patent  describes 
the  tubular  valve  as  being  inside  of  the  burner- 
tube.  But  Clough  was  the  first  person  who 
applied  a  valve  regulation  of  any  Idnd  to  the 
combination  to  which  he  applied  it,  and  the 
first  person  who  made  such  combination;  and 
he  is  entitled,  under  decisions  heretofore  made 
by  this  court,  to  hold  as  infringements  all 
valve  regulations,  applied  to  such  a  combina- 
tion, which  perform  the  same  office  in  substan- 
tially the  same  wav  as,  and  were  known 
[276]  equivalents  for,  his  form  of  valve  regulation." 
See  also  Duff  v.  Sterling  Pump  Co.  107  U.  8. 
686,  689  [27:  617,  518]. 

The  same  doctrine  was  applied  bv  this  court 
in  Coniolidated  Safety  VcUw  Co,  v.  Orosby  Steam 
Gauge  dk  Valie  Co.  118  U.  8. 167  [28:  989],  to 
the  Richardson  patent,  the  claim  of  which  was 
"A  safety  valve  with  the  circular  or  annular 
flange  or  lip  ee,  constructed  in  the  manner,  or 
substantially  in  the  manner,  shown,  so  as  to 
operate  as  and  for  the  purpose  herein  described." 
It  appeared  that  Richardson  was  the  first  per- 
son who  made  a  safety  value  which,  while  it 
automatically  relieved  the  pressure  of  steam  in 
the  boiler,  did  not,  in  effecting  that  result,  re- 
duce the  pressure  to  such  an  extent  as  to  make 
the  use  of  the  relieving  apparatus  practically 
impossible,  because  of  tbe  expenditure  of  time 
ana  fuel  necessary  to  bring  up  the  steam  again 
to  the  proper  working  standard;  and  that  his 
valve  was  the  first  wmch  had  a  strictured  ori- 
fice leading  from  the  huddling  chamber  to  the 
open  air,  to  retard  the  escape  of  the  steam,  and 
to  enable  the  valve  to  open  with  increasing 
power  against  the  action  of  the  spring,  and  to 
close  suddenly,  with  small  loss  of  pressure  in 
the  boiler.  It  was  held,  that  that  claim  cov- 
ered a  valve  in  which  were  combined  an  initial 
area,  an  additional  area,  a  huddling  chamber 
beneath  the  additional  area,  and  a  strictured 
orifice  such  as  that  above  mentioned,  the  ori- 
fice being  proportioned  to  the  strength  of  the 
spring.  It  was  also  held,  that  under  the  claim 
^f  a  second  patent,  namely:  "The  combination 
of  the  surface  beyond  the  seat  of  the  safety 
valve,  with  the  means  herein  described  for 
regulating  or  adjusting  the  area  of  the  passage 
lor  the  escape  of  steam,  substantially  as  and 
for  the  purpose  described,"  the  patentee  was 
entitled  to  cover  tbe  combination,  with  Uiesur- 
iace  of  the  huddling  chamber  and  the  strictured 
orifice,  of  a  screw  rine  to  be  moved  up  or  down 
to  obstruct  stich  ormce  more  or  less,  in  the 
■manner  described.  It  was  further  held,  that 
ho\h  of  the  patents  were  infringed  by  a  valve 
which  produced  the  same  effects  in  operation 
by  the  means  described  in  Richardson's  claims, 
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although  the  valve  proper  wm  an  annulus,  and 
the  extended  surface  was  a  disc  inside  of  the 
annulus,  the  Richardson  valve  proper  being  a 
disc  and  the  extended  surface  an  annulus  sur- 
rounding the  disc;  and  although  the  valve 
proper  of  the  defendant  had  two  CTound  joints,  [277] 
and  only  the  steam  which  passNsd  through  one 
of  them  passed  through  the  stricture,  while,  in 
the  Richardson  valve,  all  the  steam  which 
passed  into  the  air  passed  through  the  stricture; 
and  although  in  the  defendant's  valve  the  hud- 
dlin^  chamber  was  at  the  center,  instead  of  at 
the  circumference,  and  was  in  the  seat  of  the 
valve,  under  the  head,  instead  of  in  the  heed, 
and  the  stricture  was  at  the  circumference  of 
the  seat  of  the  valve,  instead  of  being  at  the 
circumference  of  the  head.  These  condusions 
were  based  on  the  fact,  stated  in  the  opinion 
of  the  court,  that  no  prior  structure  was 
known  or  recognized  as  producing  any  such 
result  as  that  produced  by  RichiSdson's  ap- 
paratus; that  toe  prior  structures  never  ef- 
fected the  kind  of  result  attained  by  his  ap- 
paratus, because  they  lacked  tbe  thing  which 
gave  success;  and  that,  taught  by  Richaid- 
son,  and  by  the  use  of  his  apparatus,  it  was 
not  difficult  for  skilled  mechanics  to  take  the 
prior  structures  and  so  arrange  and  use  them 
as  to  produce  more  or  less  of  the  twneficial  re- 
suits  first  made  known  by  him. 

The  doctrine  thus  applicable  to  a  machiae 
patent  is  of  a  kindred  character  with  that  ap- 
plied,  in  this  country  and  in  England,  to  a 
patent  for  a  process. 

In  TUghman  v.  ProeUyr,  102  U.  8.  707  [26: 
279],  the  claim  of  Tilehman's  patent  was  for 
'*the  manufacturing  of  fat-adds  and  glycerine 
from  fatty  bodies  by  the  action  of  water  at  a 
high  temperature  and  pressure."  In  the  opin- 
ion of  this  court,  ddivered  br  Mr.  JtaHei 
Bradley,  the  claim  was  sustained  as  a  claim  for 
a  process,  irrespective  of  the  particular  mode 
or  form  of  apparatus  for  carrymg  it  into  effect, 
inasmuch  as  the  patent  described  a  practicsl 
and  useful  mode  of  carrying  it  into  effect.  It 
was  said  in  theopinion,p.  721  [286]:  <*  Had  the 
process  been  known  and  used  oefore»  and  not 
been  Tilffhman's  invention,  he  could  not  then 
have  dauned  anything  more  than  the  particu- 
lar apparatus  described  in  his  patent;  but  bdnff 
the  inventor  of  the  process,  as  we  are  saUsfiea 
was  the  fact,  he  was  ^titled  to  claim  it  in  the 
manner  he  did."  It  was  also  held  that  in 
such  a  case,  a  person  who  subsequently  di» 
covers  a  new  mode  of  carrying  out  the  patent- 
ed process  is  not  entitled  to  use  the  process 
without  the  consent  of  the  patentee. 

Reference  was  made  in  the  opinion  in  that      [278] 
case  to  tbe  decision  in  NeiUon  t.  Harford,  1 
Web.  Pat.  Cas.  296,  which  reUted  to  Neilson's 

Eatent  for  the  process  of  applying  a  blast  of 
eated  dr  to  anthracite  coal  m  a  smdting  fur- 
nace, by  fordng  such  blast  through  a  vessd 
situated  between  the  blowing  apparatus  and  the 
furnace,  and  heated  to  a  red  heat,  the  form  of 
the  lieated  vessd  being  stated  bv  the  patent  to 
be  immaterial.  On  this  question  this  oouit 
said:  **  That  a  hot  blast  is  better  than  a  cold 
blast  for  smelting  iron  in  a  furnace,  was  the 
principle  or  sdentific  fact  discovered  by  Neil- 
son;  and  yet,  being  nothing  but  a  prindple,  he 
could  not  have  a  patent  for  that.  But  having 
invented  and  practically  exemplified  a  prooeas 
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for  utilizing  this  principle,  namely:  that  of 
beating  the  blast  in  a  receptacle  between  the 
blowing  apparatus  and  the  furnace,  he  was  en- 
titled to  a  patent  for  that  process,  although  he 
did  not  distinctly  point  out  all  the  forms  of 
apparatus  by  which  the  process  might  be  ap- 
plied, having,  nevertheless,  pointed  out  a  pai^ 
tlcular  apparatus  for  that  purpose,  and  having 
thus  shown  that  the  process  could  be  practical- 
ly and  usefully  applied.  Another  person  miffht 
iDYent  a  better  apparatus  for  applying  this 
process  than  that  pointed  out  by  Keuson,  and 
might  obtain  a  patent  for  such  improved  ap- 
paratus; but  he  could  not  use  the  piocess  with- 
out a  license  from  Neilson.  His  iniproved  ap- 
paratus would,  in  this  respect,  stand  in  a  rela- 
tion to  the  process  analogous  to  that  which  an 
improvement  on  a  patented  machine  bears  to 
the  machine  itself.' 

In  regard  to  the  case  of  NeiUon  t.  Hanrfcrd^ 
this  court,  speaking  by  OhitfJuttiee  Taney,  in 
aBetUu  V.  Mom,  66  U.  S.  15  How.  62, 115, 116 
[14:  601,  624],  said,  in  reference  to  the  opinion 
of  the  Court  of  Exchequer  in  that  case,  deliv- 
ered by  Baron  Parke:  "  We  see  nothing  in  this 
opinion  differing  in  any  degree  from  the  fa- 
miliar principles  of  law  applicable  to  patent 
cases.  l^eilson  claimed  no  particular  mode  of 
constructing  the  receptacle,  or  of  heating  it. 
He  pointed  out  the  manner  in  which  it  might 
be  done;  but  admitted  that  it  might  also  be  done 
in  a  variety  of  ways  and  at  a  higher  or  lower 
temperature,  and  that  all  of  them  would  pro- 
duce the  effect  in  a  greater  or  less  degree,  pro- 
fntk-i  ^'^^  ^^^  ^^  ^^  heated  bv  passing  through  a 
[z79j  heated  receptacle.  And  hence  it  seems  that 
the  court  at  first  doubted  whether  it  was  a  patent 
for  anything  more  than  the  discovery  that  hot 
air  would  promote  the  ignition  of  fuel  better 
than  cold.  And  if  this  had  been  the  construc- 
tion, the  court,  it  appears,  would  have  held  his 
patent  to  be  void,  because  the  discovery  of  a 
principle  in  natural  philosophy  or  physical 
science  is  not  patentable.  But  uter  much  con- 
sideration, it  was  finally  decided  that  this  prin- 
ciple must  be  regarded  as  well  known,  and  that 
the  plaintiff  had  mvented  a  mechanical  mode  of 
applvinff  it  to  furnaces;  and  that  his  invention 
connstM  in  interposing  a  heated  receptacle  be- 
tween the  blower  and  the  furnace,  and  by 
this  means  heating  the  air  after  it  left  the 
blower,  and  before  it  was  thrown  into  the  fire. 
Whoever,  therefore,  used  this  method  of  throw- 
ing hot  air  into  the  furnace  used  the  process  he 
had  invented,  and  thereby  infringed  his  patent; 
although  the  form  of  the  receptable  or  the  me- 
chanical arraneements  for  heating  it  might  be 
different  from  those  described  bv  the  patentee. 
For,  whatever  form  was  adoped  for  the  recep- 
tacle, or  whatever  mechanical  arrangements 
were  made  for  heating  it,  the  effect  would  be 

E reduced  in  a  greater  or  less  degree,  if  the 
eated  receptacle  was  placed  between  the 
blower  and  the  furnace,  and  the  current  of  air 
passed  through  it  Undoubtedly,  the  principle 
that  hot  air  will  promote  the  ignition  of  fuel 
better  ihan  cold,  was  embodi^  in  this  ma- 
chine. But  the  patent  was  not  supported  be- 
cause this  principle  was  embodied  m  it.  He 
would  have  been  equally  entitled  to  a  patent  if 
be  had  invented  an  improvement  in  tibe  me- 
chanical arrangements  of  the  blowing  apparatus 
or  hi  the  furnace,  while  a  cold  current  of  air 
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was  still  u^.  But  his  patent  was  supported 
because  he  had  invented  a  mechanical  apparatus 
by  which  a  current  of  hot  air,  instead  of  cold, 
could  be  thrown  in.  And  this  new  method 
was  protected  by  his  patent  The  interposition 
of  a  heated  receptacle,  in  any  form,  was  the 
novelty  he  invented." 

This  court  also  said,  in  Tilghman  v.  Proctor, 
p.  728  [287]:  "If  the  mode  of  applying  the 
process  is  not  obvious,  then  a  description  of  a 
IMiTticular  mode  by  which  it  may  be  applied  is 
sufQcient  There  is,  then,  a  description  of  the 
process,  and  of  one  practical  mode  in  which  it  [280' 
may  be  applied.  Perhaps  the  process  is  sus- 
ceptible of  being  applied  in  many  modes  and 
by  the  use  of  many  forms  of  apparatus.  The 
inventor  is  not  bound  to  descnbe  them  all,  in 
order  to  secure  to  himself  the  exclusive  right 
to  the  process,  if  he  is  really  its  inventor  or 
discoverer.  But  he  must  describe  some  par- 
ticular mode,  or  some  apparatus,  by  which  the 
process  can  be  applied  with  at  least  some  ben- 
eficial result,  in  order  to  show  that  it  is  capable 
of  being  exhibited  and  performed  in  actual  ex- 
perience." 

The  English  doctrine  is  to  the  same  effect 
In  the  case  of  Curtis  v.  Piatt,  before  Vice- 
Cluineetlor  Wood,  in  1863,  reported  in  a  note 
to  Adie  V.  Clark,  L.  R.  8  Ch.  Div.  134,  the 
Vice-Chancellor  said,  p.  136,  in  regard  to  a  pat- 
ent for  an  improvement  in  spmning-mules: 
"  When  the  thing  is  wholly  novel,  and  one 
which  has  never  ^n  achieved  before,  the  ma- 
chine itself  which  is  invented  necessarily  con- 
tains a  great  amount  of  novelty  in  all  its  parts; 
and  one  looks  very  narrowly  and  very  jealously 
upon  any  other  machines  for  effecting  the  same 
obiect,  to  see  whether  or  not  they  are  merely 
colorable  contrivances  for  evading  that  which 
has  been  before  done.  When  the  object  itself  is 
one  which  is  not  new,  but  the  means  only  are 
new,  one  is  not  inclined  to  say  that  a  person  who 
invents  a  particular  means  of  doing  something 
that  has  been  known  to  all  the  world  long  b^ 
fore  has  a  right  to  extend  very  largely  the  in- 
terpretation of  those  means  which  he  has 
adopted  for  carrying  it  into  effect"  In  the 
same  casein  appeal  before  the  Lord  Chancel- 
lor {Lord  Westbury),  p.  138,  the  views  of  Vicd' 
C/ianeeUor  Wood  were  concurred  in. 

In  Badische  Anilin  und  Soda  Fabrik  v.  Led' 
ifutein,  L.  R  24  Ch.  Div.  156, 171.  in  regard  to  a 
patent  for  improvements  in  the  production  of 
coloring  matters  for  dveingand  printing,  Mr, 
JtutieeYesLTson  said:  '^  Where  a  patent  is  taken 
out  for  a  process  for  arriving  at  a  known  result 
(I  mean,  a  result  known  ^fore  the  patent  is 
taken  out  for  the  process  Hmpliciter),  kelj  other 
X)erson  may  take  out  a  patent  for  another  proc- 
ess, of  may  use  another  process  without  taking 
out  a  patent,  without  any  infringement  of  the 
process  first  taken  out.  But  when  a  patent  is 
taken  out  for  a  new  result  not  known  before, 
and  there  is  one  process  described  in  the  patent 
which  is  effectual  for  the  purpose  of  arriving 
at  that  new  result  at  the  time  when  the  patent  [281 
is  taken  out,  the  patentee  is  entitled  to  protec- 
tion against  all  other  processes  for  the  same  re> 
suit;  and  no  person  can,  without  infringing 
upon  his  patent,  adopt  simply  a  different  pro- 
cess for  arriving  at  the  same  result"  As  au- 
tiiority  for  this  view,  he  cites  the  cases  of  Jupe 
V.  PnUt,  1  Web.  Pat  Cas.  146;  HotuehiU  Coal 
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<ft  Iron  Oo,  ▼.  NHlion,  Id.  685;  and  Ourtis  v. 
Piatt,  ubi  supra;  and  Qoodeve,  Pat  Cas,  102. 
Be  decided  m  favor  of  the  plaiotiff. 

On  appeal  to  the  Court  of  Appeals,  L.  R.  29 
Oh.  Div.  866,  the  decree  was  reversed,  Lords 
Jystiees  Bowen  and  Fry  being  in  favor  of  a  re- 
versal, and  Lord  Justice  Baggallay  against  it. 
On  further  appeal  to  the  House  of  Lords,  L.  R 
12  App.  Cas.  710,  the  decision  of  the  Court  of 
Appeal  was  reversed,  and  the  decision  of  Mr, 
Justice  Pearson  was  restored.  Lord  Halsbury 
(Lord  Chancellor),  Lord  Herschell,  and  Lord 
Alacnaghten  sitting  in  the  case  and  concurring. 
In  the  judgment  given  by  Lord  Herschell  it  is 
stated  that  all  the  Judges  of  all  the  courts  were 
agreed  on  the  Question  of  infrin^ment 

A  recent  and  instructive  case  is  that  of  Proc- 
tor V.  Bennis,  L.  R  86  Ch.  Div.  740,  in  regard 
to  a  patent  for  self-acting  mechanism  for  sup- 
plying fuel  at  intervals  to,  and  distributinj^  it 
over  the  surface  of,  a  fire.  The  court  of  first 
instance  held  the  patent  to  be  valid  and  to  have 
been  infringed,  in  the  Court  of  Appeal,  Lords 
Justices  Cotton,  Bowen,  and  Fry  unanimously 
affirmed  the  decision,  and  held  that  a  patent 
for  a  combination  of  known  mechanicaj  con- 
trivances, producing  a  new  result,  was  infringed 
by  a  machine  producing  the  same  result  by  a 
combination  of  mechanical  equivalents  of  such 
contrivances,  with  some  alterations  and  omis- 
sions, which  did  not  prevent  the  new  machine 
from  being  one  which  took  the  substance  and 
essence  of  the  patented  invention;  but  that, 
where  the  result  was  old,  and  the  novelty  con- 
sisted only  of  improvements  in  a  known  ma- 
chine for  producing  a  known  result,  the  pat- 
entee must  be  tied  down  strictly  to  the  mode 
which  he  had  described  of  effecting  the  im- 
provements. 

Lord  Justice  Cotton,  after  referring  to  the 
case  of  Curtis  v.  Piatt,  L.  R  8  Ch.  Div.  185, 
note,  said  (p.  757):  **  Where  there  is  no  novelty 
in  the  result,  and  where  the  machine  is  not  a 
new  one,  but  the  claim  is  only  for  improve- 
ments in  a  known  machine  for  producing  a 
known  result,  the  patentee  must  be  tied  down 
strictly  to  the  invention  which  he  claims,  and 
the  mode  which  he  points  out  of  effecting  the 
improvement  But  here  the  throwing  coal  on 
to  the  furnace  by  the  intermittent  radial  action 
of  a  fiap  or  door  was  new.  Nothing  of  the 
kind  had  been  done  before.  It  is  true,  there 
bad  previously  been  imperfect  machines  for 
feeding  furnaces  automatically;  but  that  had 
not,  previously  to  this  machine,  been  done  by 
any  intermittent  radial  action  of  a  flap  or  door, 
as  is  done  by  the  plaintiff.  In  my  opinion, 
therefore,  the  opinions  expressed  by  the  Judges 
with  reference  to  mere  improvements  in  an  old 
machine  for  an  old  purpose  cannot  apply  to  a 
case  like  this,  where  there  was  not  only  novelty 
in  the  machine,  but  novelty  in  the  result  to  m 
produced  by  that  machine. ' 

Lord  Justice  Bowen  said  (p.  764):  '*  Now,  I 
think  it  goes  to  the  root  of  this  case  to  remem- 
ber that  this  is,  as  was  described  by  one  of  the 
counsel,  really  a  pioneer  invention;  and  It  is 
by  the  light  of  that,  as  it  seems  to  me,  that  we 
ought  to  consider  the  question  whether  there 
have  been  variations,  or  omissions,  and  addi- 
tions, which  prevent  the  machine  which  is  com- 
plained of  from  being  an  infringement  of  the 
plaintiff*!.    With  regard  to  the  variations,  I 
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take  precisely  the  same  view  that  the  Lord 
Justice  Cotton  has  taken;  and  I  will  not  travd 
over  the  ground  again.  With  regard  to  tbt 
additions  and  omissions,  it  is  obvioUs  that  ad- 
ditions may  be  an  improvement,  and  that  omis- 
sions may  be  an  improvement;  but  the  mere 
fact  that  there  is  an  addition,  or  the  mere  fact 
that  there  is  an  omission,  does  not  enable  vou 
to  take  the  substance  of  the  phiintiff's  patent 
The  question  is  not  whether  the  addition  is 
material,  or  whether  the  omission  is  material, 
but  whether  what  has  been  taken  is  the  sub- 
stance and  essence  of  the  invention.  That 
seems  to  me  to  be  the  true  test,  as  propounded 
by  the  House  of  Lords  in  Clarky,  Am,  L.  R 
2  App.  Cas.  815,  820." 

Lord  Justice  ¥tj  said  (p.  766):  **  The  pith 
and  substance  of  the  plaintiff's  invention  is^  in 
my  judgment,  putting  coals  upon  a  fire  by  an  1283] 
intermittent  radial  action,  an  invention  which, 
it  may  be  remarked,  reproduces  with  great 
exactitude  the  action  of  the  human  arm  in  plac- 
ing coals  upon  a  fire."  Also  (p.  768):  ''In  the 
present  case,  we  have  these  broad  features  of 
likeness,  that  in  both  machines  the  motion  is 
a  radial  motion,  in  both  machines  it  is  an  inter- 
mittent motion,  in  both  machines  it  is  of  course 
produced  by  means  of  a  radius,  in  both  nia> 
chines  that  radius  is  moved  in  one  direction  by 
tappets,  and  the  same  radius  is  moved  in  the 
opposite  direction  by  a  spring.  All  those  broad 
features  of  the  machines  are  in  common;  but 
there  ia  this  difference,  that  in  the  plah^tiff's 
machine  a  shaft  isimpelled  by  the  tappets  and  l^ 
the  spring;  whereas,  in  the  defendant  s  machine 
the  radius  itself  is  impelled  by  the  tappets  and  the 
spring.  It  follows  that  the  radius  m  the  plainw 
iff's  is  attached  to  the  shaft,  whereas  the  radius 
in  the  defendant's  works  on  a  pin.  Ttuit  ia 
the  broad  distinction  between  them.  The  result, 
however,  appears  to  me  to  be  substantially  the 
same;  by  substituting  the  pin  for  the  shaft  aa 
the  center  on  which  the  radius  acts,  and  \jj 
impelling  the  radius  itself  instead  of  impelling 
the  shaft  fixed  to  the  radius,  you  have  pro- 
duced in  substance  precisely  the  same  radial 
action  by  the  same  means.  You  drive  your 
radius  in  one  direction  by  tappets,  and  you 
drive  it  in  the  other  direction  by  a  spring,  and 
you  produce  the  same  result,  namely:  the  feed- 
ing of  coal  by  a  radial  motion  made  intermit- 
tent in  one  direction  by  the  operation  of  the 
tappets,  and  in  the  other 'direction  by  the  sfmng. 
I  think,  therefore,  that  we  have  a  new  com- 
bination for  a  new  object,  and  that  the  gist  of 
that  combination  has  been  taken  by  the  defend- 
ant, and  that,  consequently,  there  is  an  infringe- 
ment" 

Applying  these  views  to  the  case  in  hand, 
Morlev  ha^ng  been  the  first  inventor  of  an  au- 
tomauc  button-sewing  machine,  bv  uniting  ia 
one  organization  meoianism  for  feeding  but- 
tons from  a  mass,  and  delivering  them  one  by 
one  to  sewing  mechanism  and  to  the  fabric  to 
which  they  are  to  be  secured,  and  sewing  mech- 
anism for  passing  a  thread  through  the  eye  of 
the  button,  and  securing  it  to  the  fabric^  and 
feeding  mechanism  for  moving  the  fabric  the 
requured  distances  to  space  the  buttons,  another  1 284 1 
machine  is  an  infringement,  in  which  such 
three  sets  of  mechanism  are  combined,  provided 
each  medianism,  individually  considered,  is  a 
proper  equivalent  for  the  corresponding  mecb- 
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anifliii  in  the  Morley  patent;  and  it  makes  no 
difTerence  that  in  the  infringing  machine,  the 
button-feeding  mechanism  is  more  simple,  and 
Use  sewing  mechanism  and  the  mechanism  for 
feeding  the  frabric  are  different  in  mechanical 
construction,  so  long  as  they  perform  each  the 
same  function  as  the  corresponding  mechanism 
in  the  Morley  machine,  in  substantially  the 
same  way,  and  are  combined  to  produce  the 
same  result. 

The  view  taken  on  the  part  of  the  defendant, 
in  regard  to  the  question  of  infringement,  is 
that.  Inasmuch  as  the  Lancaster  machine  uses 
different  devices  in  its  mechanisms  which  cor- 
respond to  those  referred  to  in  the  first,  second, 
eighth,  and  thirteenth  claims  of  the  patent, 
those  claims  are  to  be  limited  to  the  soecial 
devices  described  in  the  patent,  which  make  up 
such  combinations,  although  both  machines  con- 
tain the  same  main  group  of  instrumentalities 
which,  when  combined,  make  up  the  machine. 

But,  in  a  pioneer  patent,  such  as  that  of  Mor- 
ley, with  the  four  claims  in  question  such  as  they 
are,  the  special  devices  set  forth  by  Morley  are 
not  necessary  constituents  of  the  claims.  The 
main  operative  features  of  both  machines  are 
the  same.  In  each  there  is  a  receptacle  for 
shank  buttons  in  a  mass;  in  each  the  mass  of 
buttons  passes  in  order  into  a  conveyer-way; 
and  in  each  the  buttons  conveyed  to  the  sewing 
mechanism  are  presented  successively  with  thcK 
shanks  in  a  horizontal  position,  so  as  to  allow 
of  the  passage  of  the  needle  through  the  eye. 
In  the  Morley  machine,  the  buttons  are  car- 
ried along  the  raceway  with  their  shanks  down- 
ward, and  are  turned  over  by  proper  devices, 
so  that  the  needle  can  enter  the  eye.  In  the 
Lancaster  machine,  the  buttons  travel  along 
the  raceway  with  their  shanks  upward,  and  the 
twisted  shape  of  the  raceway  causes  the  buttons 
to  be  presented  properly  in  succession  to  the 
needle.  The  only  difference  is,  that  in  the  Mor- 
ley machine  there  is  an  active  operating  device 
for  turning  the  buttons,  in  the  shape  of  a  bu^ 
ton  wheel  which  receives  them,  and  shuts  off 
the  column,  and  takes  one  at  a  time  out  of  the 
raceway;  while  in  the  Lancaster  machine  there 
is  a  passive  device  for  accomplishing  the  same 
result  of  turning  the  buttons,  and  there  is  no 
button  wheel,  but  there  is  a  spring  gate  at  the 
end  of  the  raceway, which  shuts  off  the  column 
and,  with  the  addition  of  other  devices,  allows 
one  button  at  a  time  to  be  withdrawn  from  the 
racewav.  But  in  the  Morley  patent  a  modifi- 
cation is  described,  whereby  the  button  wheel 
is  dispensed  with,  and  a  spring  gate,  as  in  the 
Lancaster  machine,  is  employed,  and  an  active 
device  is  used  to  open  the  spring  gate  and  dis- 
charge the  button,  while  in  the  Lancaster  ma- 
chine an  active  instrumentality  is  used  to  effect 
the  same  result,  in  combination  with  the  side- 
wise  movement  of  the  raceway  and  in  connec- 
tion with  the  fact  that  the  needle  enters  the  eye 
of  the  button  and  passes  a  thread  tlirough  it. 

As  to  the  mechanism  for  feeding  the  fabric, 
it  is  substantially  the  same  in  the  two  machines, 
for  in  each  the  needle  operates  to  feed  the 
fabric,while  inserted  in  it,  and  it  makes  no  dif- 
ference that  in  the  Morley  machine  the  two 
needles  swing  like  an  inverted  pendulum, while 
in  the  Lancaster  machine  the  single  needle 
fwings  in  a  straight  line. 

The  principal  difference  relied  on  by  the  de- 

129  U.S. 


fendant  is  in  regard  to  the  sewing  or  stitching 
mechanism,  based  upon  the  difference  in  the 
kind  of  stitch  used  in  the  two  machines  for 
fastening  the  button  to  the  fabric.  The  two 
stitches  are,  indeed,  different,  specifically  con- 
sidered.  Morley  uses  the  chain  stitch.  In  the 
Lancaster  machine,  the  stitch  is  mode  by  loop- 
ing the  thread  upon  itself,  and  putting  the  bight 
of  the  loop  around  the  shank  of  the  Dutton,  so 
as  to  prevent  the  loop  from  pulling  out,  as  it 
would  otherwise  do.  The  Morley  patent,  how* 
ever,  is  not  for  any  particular  kind  of  stitch, 
or  for  any  particular  kind  of  mechanism  for 
making  such  stitch.  When  the  form  of  the 
stitch  is  changed,  the  instrumentalities  for  mak- 
ing it  must  change.  Morley  says,  in  his  spec- 
ification, that  different  means  for  making  a 
stitch  may  be  employed,  as  well  as  other  feed 
mechanisms. 

The  contention  of  the  defendant,  in  regard  to 
the  sewing  mechanism,  rests  upon  the  proposi- 
tion, that  the  convolution  or  concatenation  of  [286] 
thr^  which  makes  up  the  stitch  in  the  Lan- 
caster machine  is  different  from  that  which  is 
found  in  the  Morley  machine.  In  each  ma- 
chine, however,  the  buttons  are  spaced  at  the 
g roper  distances  apart  by  the  feedine  mechan- 
im  which  moves  the  fabric  along,  and  the  feed- 
ing device  is  moved  alternately  different  dis- 
tances, to  alternate  short  stitches  with  long 
stiches  between  the  buttons.  In  each  machine, 
the  button  is  taken  possession  of  by  the  sewing 
mechanism,  and  the  needle  in  each  enters  the 
eye  of  the  button.  In  the  Lancaster  machine, 
however,  the  thread  b  so  looped  as  to  embrace 
also  the  shank  of  the  button;  and  thus,  if  the 
button  were  not  present  in  the  Lancaster  ma- 
chine, the  lock  stitch  would  not  be  formed,  but 
merely  a  succession  of  loops,  which  could  be 
pulled  out  of  the  fabric.  But  this  convolution 
or  concatenation  of  the  thread  to  form  the  fast- 
ening of  the  stitch,  and  the  particular  device 
which  forms  such  convolution  or  concatenation, 
are  not  made,  by  the  Mprley  patent,  elements 
which  enter  into  the  claims  m  question. 

Those  claims  are  not  for  a  result  or  effect, 
irrespective  of  the  means  by  which  the  effect  ia 
accomplished.  It  is  open  to  a  subsequent  in- 
ventor to  accomplish  the  same  result,  if  he  can, 
by  substantially  different  means.  The  effect  of 
the  rule  before  laid  down  is  merely  to  require 
that,  in  determining  whether  the  means  em- 
ployed In  the  Lancaster  machine  are  ^bstan- 
tially  the  same  means  as  those  employed  in  the 
Morley  machine,  the  Morley  patent  b  to  re- 
ceive a  liberal  construction,  in  view  of  the  fact 
that  he  was  a  pioneer  in  the  construction  of  an 
automatic  button-sewing  machine,  and  that  his 
patent,  especiaUy  in  view  of  the  character  and 
terms  of  the  four  claims  in  question,  is  not  to 
be  limited  to  the  particular  devices  or  instru- 
mentalities described  by  him,  used  in  the  three 
main  elements  of  his  machine,  which,  combined 
together,  make  it  up.  This  is  the  pribciple  ap- 
plied by  this  court  in  Cotuolidated  Valve  Co,  v. 
Oro9by  Valf>e  Co,  113  U.  8.  157  [28:989]. 

In  all  three  of  the  main  mechanisms  used  in 
the  Lancaster  machine,  the  means  employed  in  it 
are  substantially  equivalents  of  those  employed 
in  the  Morley  machine.  There  is  in  each  a 
hopper  containing  the  mass  of  buttons  and  an 
inclined  conveyer-way  leading  from  the  hop-  [287] 
per  to  the  sewing  mechanism.    The  only  ques- 
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tion  in  regard  to  the  button-feeding  mechanism 
is  whether  the  means  employed  in  the  Lancas- 
ter machine  for  turning  the  button  so  that  the 
eyes  will  come  into  the  path  of  the  needle  are 
within  the  means  employed  for  the  same  pur- 
pose in  the  Morley  machine.  In  the  Morley 
machine  there  is  a  flexible,  corrugated  strip  of 
metal,  which  is  oscillated  to  and  fro,  and  ope- 
rates to  roll  the  buttons  over  so  that  their 
shanks  will  occupy  a  groove  at  the  bottom  of 
the  trough.  In  the  Lancaster  machine,  the 
reciprocating  brush  which  sweeps  over  the  bot- 
tom of  the  hopper  in  which  the  buttons  lie  in  a 
mass,  operates  in  an  equivalent  way  with  the 
corrugated  strip  of  the  Morley  machine,  and 
causes  the  shauKS,  which  stand  upward,  of  the 
buttons  which  have  been  rolled  over  by  its 
action  to  enter  slits  in  a  metal  plate,  which  con- 
verge in  the  single  conveyer-way.  The  only 
difference  is  that,  in  the  Morley  machine,  the 
shanks  are  caused  to  lie  in  one  direction  at  one 
time  in  their  path,  and  in  the  Lancaster  machine 
the  same  result  is  accomplished  by  equivalent 
devices  at  another  time. 

As  to  the  instrumentalities  employed  in  the 
two  machines  for  bringing  the  buttons  one  by 
one  so  that  their  eyes  will  stand  in  a  horizontal 
position,  ready  to  receive  the  needle,  the  but- 
tons in  the  Morley  machine  pass  down  the  con- 
veyer-way with  their  eyes  pointing  downward, 
and  occupying  the  groove,  and  n'om  the  con- 
veyer-way they  enter  one  by  one  into  a  button 
wheel  which,  by  revolvinsr,  turns  them  180", 
and  they  are  then  received  into  a  carrier  which 
further  turns  them  OO"*,  so  as  to  get  the  eye  into 
a  horizontal  plane.  In  the  Lancaster  machine 
it  is  not  necessary  to  turn  the  buttons  more 
than  90"*,  because  they  have  been  so  rolled  over 
by  the  brush  in  the  hopper  that  their  eyes 
point  upward  and  enter  the  slits,  and  the  con- 
veyer-way is  twisted  and  so  turns  the  button 
that  its  eye  will  occupy  a  horizontal  plane, 
ready  to  receive  the  needle.  Then  the  needle, 
entering  the  eye  of  the  button,  pulls  the  button 
out  of  we  conveyer  and  the  latter  moves  out  of 
the  way,  leaving  the  button  in  the  possession 
of  the  sewing  mechanism. 

These  instrumentalities  are  the  equivalents  of 
each  other,  the  differences  being  merely  formal, 
active  instrumentalities  beins  employed  in  one 
case  to  turn  the  buttons  and  in  the  other  that 
end  being  accomplished  by  the  twisting  of  the 
conveyer»way.  To  employ  a  curved  path  to 
change  the  plane  occupied  by  a  body  passing 
along  that  path  was  well  known  in  mechanics, 
and  is  a  device  shown  in  the  Morley  patent  for 
turning  the  buttons  from  a  nearly  vertical 
position  to  a  horizontal  position,  by  a  corres- 
ponding  variation  in  the  inclination  of  the  con- 
veyer way.  The  only  difference  in  the  partic- 
ular devices  in  the  two  machines  in  this  respect 
results  from  the  fact  that  in  the  Morley  ma- 
chine the  buttons  pass  from  the  hopper  with 
their  shanks  downward,  while  in  the  Lancaster 
machine  they  pass  with  their  shanks  upward. 
From  this  it  results  that,  while  the  means  em- 
ployed in  the  two  machines  are  substantially 
the  same  to  effect  the  same  result,  active  agents 
can  be  used  in  the  one  case,  while  passive 
agents  are  used  in  the  other,  to  effect  the  same 
turning  of  the  button.  Indeed,  in  the  modi- 
fled  form  of  construction  Ruggested  in  the  Mor- 
ley speciflcation,  there  is  a  spring  gate  for 
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holding  the  buttons  up,  while  in  the  Lancaster 
machine  there  is  a  similar  spring,  the  only 
difference  being  that  in  the  Morley  machine 
the  spring-^te  is  opened  by  a  special  device, 
while  in  the  Lancaster  machine  the  button 
itself  opens  the  spring  when  the  button  holding 
contrivance  moves  out  of  the  way.  In  that 
modification  of  the  Morley  arrangement,  as  the 
speciflcation  states,  the  button  wheel  and  the 
plunger  ave  dispensed  with,  and  it  is  not  neces- 
sary to  turn  the  button  180*  on  a  vertical  axis. 
So  in  this  respect  the  only  difference  between 
the  two  machines  is  that  in  the  Morley  machine 
the  spring  gate  is  opened  by  an  active  device, 
while  in  the  Lancaster  machine  the  conveyer- 
way  is  moved  sidewise  by  an  active  device, 
leaving  the  button  behind,  which  opens  the 
spring  gate  because  the  needle  has  entered  the 
eye  of  the  button. 

In  regard  to  the  sewing  mechanism  in  the 
two  machines,  a  sewing  needle  with  thread  is 
employed  in  each  to  fasten  the  buttons  to  the 
fabric.  In  each  the  thread  is  continuous  and 
follows  the  fabric  as  that  is  moved  along  by 
the  mechanism  which  feeds  it.  The  Morley 
machine  employs  the  common  stitch.  In  the 
Lancaster  machine  there  is  a  peculiar  stitch,  in 
which  a  loop  is  drawn  around  the  shank  of  the  [289] 
button  and  thus  the  stitch  is  locked  against  be- 
ing drawn  out;  but,  notwithstanding  the  new 
convolution  or  concatenation  of  thre£]  used  in 
the  Lancaster  machine  to  secure  the  shank  of 
the  button  to  the  fabric,  the  sewing  mechanism 
of  that  machine  is  a  substantial  equivalent  for 
the  corresponding  mechanism  of  the  Morley 
patent.  The  invention  of  Morley  in  that  re- 
spect did  not  consist  in  the  peculiarity  of  the 
stitch,  but  in  the  combination  of  the  needle  and 
the  mechanism  for  operating  it  with  a  button 
having  a  shank  and  an  eye,  the  eye  being  held 
in  a  horizontal  plane  in  the  path  of  the  needle, 
so  that  the  thread  carried  by  the  needle  could 
secure  the  button  to  the  fabric.  It  is  imma- 
terial, in  so  securing  the  button,  whether  or  not 
a  loop  is  passed  over  the  head  of  the  button. 
The  defendant's  device  and  arrangement  may 
be  an  improvement  and  the  subject  of  a  patent; 
but  nevertheless  the  use  of  it  involves  the 
plaintiffs  invention. 

It  may  be  true  that  the  defendant's  peculUr 
form  of  stitch  was  unknown  before;  ana  it  may 
also  be  true  that  his  arrangement  for  carrying 
the  buttons  with  their  eyes  upward  and  turn- 
ing the  eyes  into  a  horizontal  plane  by  the 
twisting  oi  the  conveyer-way  was  not  teown 
before.  Of  course  they  were  not  before  known 
in  a  machine  for  automatically  sewing  buttons 
to  a  fabric,  because  Morlev's  machine  was  the 
flrst  to  do  that.  But  still,  the  defendant  em- 
ploys for  the  above  purposes  known  devices, 
which  in  mechanics  were  recognized  as  proper 
substitutes  for  the  devices  used  by  Morley  to 
effect  the  same  results.  Thus,  in  the  Lancas- 
ter machine,  the  brush  for  rolling  over  the  but- 
tons is  the  obvious  equivalent  of  the  corru- 
gated plate  in  the  Morley  machine.  The  mode 
of  operation  used  in  the  Lancaster  machine  for 
rolling  over  the  buttons  so  that  their  shanks 
shall  point  in  a  particular  direction  beforo 
entering  the  main  convever-way  is  the  same 
mode  of  operation  found  in  the  Morley  ma- 
chine, where  the  corrugated  plate  rolls  the 
buttons  over  during  their  passage  to  the  grooved 
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wheel,  tbe  punch  and  the  curler  used  In  tbe 
Moiley  DudiiDe  to  (uin  the  eve  Into  the  proper 
pltDetorthe  needle  toenter  ft;  aod  the  specific 
aifference  in  the  devices  In  Ibis  respect  becomes 
leas  nbeu  the  modlflcatloD  described  In  the 
Horler  patent  is  used,  so  that  in  each  of  the 
two  machines  the  button  la  turned  onl;  90°  on 
s  horiicoDtal  axis,  and  Id  each  of  them  a  spring 
gate  is  employed,  opened  In  tbe  one  case  by  an 
active  deviue,  while  In  the  other  case  an  active 
device  moves  the  coDveyer  away  from  the  par- 
ticular button  which  Is  being  held  by  tbe 
needle; 

In  this  sense  tbe  mechanical  devices  used  by 
the  defendant  are  known  substitutes  or  equiva- 
lents for  those  employed  in  the  Jlorlcy  machine 
to  effect  the  same  result;  and  this  is  the  proper 
meaning  of  tbe  term  "  known  equivalent,  in 
reference  to  s  pioneer  machine  such  as  that  qf 
Horley.  Otherwise,  a  difference  In  tbe  par- 
ticular devices  used  to  accomplish  a  particular 
result  in  such  a  machine  would  always  enable 
a  defendant  to  escape  the  charge  of  Infrlo^- 
men^  provided  such  devices  were  new  with 
the  defendant  in  mcii  a  machine,  because,  as 
DO  mscliine  for  accompUsbiDC  the  result  exist- 
ed before  that  of  the  plaintiff,  tbe  particular 
device  slleged  to  avoid  infringement  could  not 
have  existed  or  been  known  in  such  a  machine 
prior  to  the  plaintiff's  invention. 

/(  remitt  /rum  Oiete  ti«ie»  that  the  deeret  qf 
th«  Oif^vit  Crmrl  muii  bt  ret>er»ed,  and  lit  eata 
be  rtmandid  to  that  Court  mlh  a  direction  lo 
enter  a  decree  in  fater  of  the  plaintiffe,  etulain- 
ittff  Ms  validi^  of  eiaime  1, 1,  8  and  13  of  the 
^intiff^vaieni,  and  adhtdging  that  Vuteeaaime 
Xcue  been  mfringei  Ay  the  dtfendant,  and  order- 
ing a  T^erenee  to  a  mailer  to  lake  an  aetount  of 
pnifltt  a/td  damagee  in  reepeet  to  euA  it{fringe- 
ment,  and  awarding  to  the  plaintiffe  a  permit- 
imI  ii^vnrtian  in  reapeel  to  the  four  datme 
above  mentioned;  and  to  take  eueh  further  pro- 
teedingi  at  ehaU  be  aeeording  to  la,w  and  not 
ineoaeieteni  with  thii  opinion. 


I372J  THE  BANK  OF  FOKT  MADISON.  Appt. 

PHILAHDER  U.  ALDEN  et  al. 

(See  e.  Ct  Beporter's  ed,  arS-fBL) 

-fogment  in  propert, 
mfor—how  aaitei, 

1.  Where  tiie  charter  of  a  oorporaUon  authorlns 
Its  onplcal  stock  to  be  paid  (or  Id  proporn  uid  U>e 
ibaraholilers  bonestlri  and  In  s<x>d  faith,  put  In 
property  Instead  of  mon^lo  parmeotof  ttaefrsutv 
sorlptton,  thini  paitln  nave  no  Bround  of  com- 

t,  Whese  tnll  paid  stock  la  toned  for  tbe  proper- 
ty recelvad.theremustbeaatualftaudlQtlietrims. 
•etiMt  to  enable  creditors  of  the  corporation  to 
•an  the  Btookholdets  to  account. 
S.  A  teconvennos  of  tlie  lands  (o  tbe  stoeUudd- 
leia.  npon  their  iiiaolullon,  oan- 

or,  not  oonsenUiur  thereto, "' 

impel  the  application  of  Qiat  fund 


M.  A  tecoQvennc 

MB,  tbe  orlvtnal  ow 

neCterlve  a  oredttor, 

bis  liiCt  to  compel  the  L, 

the  punnientof  his  demand,  oiof  a  ratable propcr- 

istu.s. 


Submitted  Jan.  4, 1889.    Decided  FA  4. 1839. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  tbe  Northern  Dis- 
trict of  Illinois,  dismissing  a  suit  to  compel  the 

of  a  stockholder  to  pay  out  of  bla 

of  his  alleged  unpaid  sub- 


The  facls  are  stated  in  tbe  opinion. 
Meitre.  Henrr  Strong  and  Theodor* 
Sheldon  for  appellant. 
Mr.  John  P.  Wilson  for  appellees. 

Mr.  Juttice  Field  delivered  the  opinion  of    13731 

the  court: 

The  Bank  of  Port  Madison,  the  complainant 
below,  the  appellant  here,  is  a  corporstlon  or- 
ganized under  the  Laws  of  Iowa.  Thedcfend- 
ants  are  executors  of  the  will  of  James  S.  Wa* 
terman,  deceased,  who^  at  Ihetime  of  his  death, 
was  a  citizen  of  Illinois.  Tbe  bank  is  a  credit- 
or of  a  corporation  created  under  the  Laws  of 
Wisconsin,  known  as  the  Black  River  Lumber 
Company,  in  the  sum  of  |58,603.63.  with  in- 
terest from  January,  1884.  Waterman  was  a 
stockholder  in  the  company;  and  the  present 
Buit  is  brought  upon  tbe  allegnLion  that,  at  tho 
time  of  his  decease,  he  was  Indebted  to  It  in  \ 
large  amount  tor  atock  subscribed,  which  had 
been  Issued  to  him,  but  for  which  behad  never 
paid,  except  In  lands  not  exceedlug  In  CHSh 
value  40  per  cent  of  the  amount  subscribed, 
and  which  lands  have  been  reconveyed  tobim. 
Tbe  object  of  the  suit  is  to  compel  tbe  execu-  [374] 
tors  to  pay  out  of  bia  estate  the  amount  of  bis 
alleged  unpaid  subscription,  so  far  as  may  be 
necessary,  for  the  satisfaction  of  the  claim  of 
the  bank.  In  addition  to  this,  tbe  complain- 
ant alleges  an  Indebtedness  of  the  estate  of 
Waterman  upon  a  promissory  note  of  the  lum- 
ber company  to  the  amount  of  (10,000,  which 
was  indorsed  by  the  firm  of  Ketchum  &  Vitr 
tcrman,  of  which  the  deceased  was  a  partner. 
The  court  below  decided  against  the  claims  of 
the  bank  and  distnisfed  the  bill.  From  its  de- 
cree the  case  is  here  on  appeal. 

It  appears  that  on  the  17th  of  October,  1379, 
five  persons  lesldiog  at  Fort  Madison,  Iowa, 
namely:  Charlea  Brewatet,  Joseph  A.  Smith, 
William  H.  Eretzioger,  Samuel  Allee,  and  J. 
C.  Atlee,  were  tbe  owners  nf  a  tract  of  "pine 
land"  in  Wlsconsio,  amountio^  to  about  13,000 
acres.  At  tbe  same  time  the  nrm  of  Kelchum 
&  Waterman,  consisting  of  Henry  Eetcbunt 
and  M.  M.  Ketchum  and  Jamca  S.  Waterman, 
were  owners  of  a  tract  of  similar  land  in  Ihut 
State,  amounting  to  about  BO.UOO  acres, nbich 
was  subject  to  a  mortgage  for  $75,000.  On 
that  day,  these  eight  persons  entered  into  an 


the  "Black  River  Lumber  Company,  ^r  the 
manufacture  and  sale  of  lumber,  lo^,  and  lim- 
ber," and  Butdi  other  business  as  might  be  in- 
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eluded  in  its  charter,  and  to  contribute  and  con- 
vey to  a  trustee  or  trustees,  for  the  benefit  of 
the  company,  under  certain  restrictions,  the 
first  tract  mentioned,  and  25,000  acres  of  the 
second  tract.  The  compuiy  was  to  assume 
and  pay  ail  the  deferrea  installments  of  the 
purchase  money  on  this  last  tract  as  they  ma- 
tured, and  the  Ketchums  and  Waterman  were 
to  advance  the  necessary  fimds  to  take  up  the 
notes  given,  which  amounted  to  $25,000,  be- 
sides interest,  and  to  receive  the  note  of  the 
company  for  the  amount,  pavable,  with  8  per 
cent  interest,  on  or  before  July  1,  1880,  which 
they  were  to  hold  as  a  lien  on  the  premises. 

tt  was  also  agreed,  by  the  same  instniment, 
that  the  parties  residing  at  Fort  Madison,  own- 
ers of  the  13,000-acre  tract,  should  have  three 
[375]  sevenths  of  the  stock  of  the  company,  and  that 
the  Ketchums  and  Waterman  shoula  have  four 
sevenths — such  stock  to  be  received  by  them 
in  full  pavment  for  their  conveyances  to  the 
trustee.  Each  partv  was  to  receive  stock  in 
proportion  to  his  individual  interest  in  the 
tanas. 

Pursuant  to  this  agreement  the  Black  River 
Lumber  Company  was,  in  November,  1879,  in- 
corporated under  the  Laws  of  Wisconsin — ^the 
capital  stock  beine  fixed  at  $487,500  divided 
into  4,375  shares  of  $100  each.  The  parcels  of 
land  mentioned  above  were  conveyed  by  the 
respective  owners  to  Joseph  M.  Beck,  of  Fort 
Madison,  in  trust  for  the  company,  upon  cer- 
tain conditions,  and  to  the  parties  shares  were 
issued  as  follows:  To  James  S.  Waterman,  1,250 
ahares;  to  H.  Ketchum,  625  shares;  to  M.  M. 
Ketchum,  625  shares;  to  J.  C.  Atlee,  468  shares; 
to  S.  Atlee,  469  shares;  to  Charles  Brewster, 
285  shares;  to  W.  H.  Kretzinger,  468  shares; 
to  Joseph  A  Smith,  285  shares.  No  money  was 
paid  by  any  of  the  parties  for  the  stock,  the 
land  conveved  by  them  to  the  trustee  being 
taken  in  full  payment  of  their  respective  shares. 

As  stated  above,  the  tract  held  by  the  Ket- 
chums and  Waterman  was  subject  to  a  mort- 
Sige  of  $75,000  of  the  purchase  money,  and 
e  trust  upon  which  they  conveyed  the  25,000 
acres  to  the  trustee  was,  that  upon  the  payment 
of  the  said  purchase  money  and  interest  and 
Che  taxes  thereon,  he  shoula  convey  the  lands 
to  the  Black  River  Lumber  Company  accord- 
ing to  the  conditions  of  the  contract  of  Octo- 
ber 17, 1879. 

As  no  money  was  paid  by  the  stockholders 
for  their  stock,  the  company  had  no  funds  with 
which  to  commence  business.  To  meet  this 
condition  the  contract  of  October  17,  1879, 
provided  that  the  parties  residing  at  Fort  Madi- 
aon  should  advance  from  time  to  time,  as  the 
company  might  require  funds,  three  fourths  of 
$27,260.42,  that  is,  the  sum  of  $20,445.80,  and 
take  the  note  of  the  Black  River  Lumber  Com- 
pany for  the  amount.  Upon  this  note,  indorsed 
by  those  parties,  the  amount  was  borrowed 
from  the  Bank  of  Fort  Madison.  When  this 
was  exhausted  the  lumber  company  on  various 
occasions  borrowed  money  from  the  bank,  upon 
its  notes  indorsed  by  different  stockholders,  un- 
til some  time  in  March.  1880,  when  the  loans 
thus  made  amounted  to  $65,0()0.  Of  this  sum, 
$10,000  had  been  loaned  upon  a  note  of  the 
376]  company  indorsed  by  the  firm  name  of  Ket- 
chum &  Waterman.  The  indorsement  was 
made  by  Ketchum,  without  any  authority  ex- 1 
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cept  that  supposed  to  exist  from  bia  partner- 
ship in  the  firm.  The  bank  then  refused  to 
make  any  further  advances  without  additional 
security  to  cover  existing  as  well  as  future 
loans.  A  chattel  mortgage  wasthereupcm  exe- 
cuted to  the  bank  by  the  lumber  company  upon 
all  its  logs  and  lumber,  to  secure  such  advances 
as  well  as  other  debts  of  the  company.  The 
bank  immediately  took  possession  of  the  prop- 
erty and  made  further  advances  to  the  amount 
of  $20,000. 

On  the  8th  of  April  following,  the  two 
Ketchums  filed  a  bill  in  a  state  court  of  Wis- 
consin to  set  aside  this  chattel  mortga^^  mak- 
ing the  bank,  the  company,  and  all  its  stock- 
holders, except  Waterman,  parties,  and  alleging 
that  the  mortgage  was  a  fraud  upon  the  com- 
pany; that  the  amount  claimed  oy  the  bank 
was  not  due  to  it;  and  that  the  company  owed 
a  large  amount,  but  had  sufficient  assets  to 
pay  all  its  debU.  The  bill  prayed  that  the 
mortgage  be  declared  invalid;  that  the  prop- 
erty of  the  company  be  restored  to  it;  and  that 
pending  the  suit,  a  receiver  of  the  property  be 
appointed.  '  Soon  afterwards  a  stipulation  was 
entered  into  by  all  the  parties,  that  one  William 
R.  Sill  be  appointed  by  the  judge  of  the  court 
receiver  of  the  property  and  effects  of  the  com- 
pany, and  that,  in  addition  to  the  usual  powers 
of  such  officers,  he  receive  authority  to  manage 
and  control  the  property  and  dispose  of  the 
same  in  the  customary  coarse  of  trade,  for 
cash  or  on  credit,  and  apply  the  proceeds  to 
pay  the  debts  of  the  company,  and  when  they 
were  paid  that  he  be  discharged,  and  so  mud^ 
of  the  property  as  might  be  undisposed  of  be 
return^  to  the  company:  that  the  receiver  give 
security  for  the  faithful  discharge  of  his  trust 
in  the  sum  of  $26,000;  and  that  as  soon  as  he 
had  been  appointed,  and  this  security  given, 
the  chattel  mortage,  executed  to  the  bank, 
should  be  canceled,  and  M.  M.  Ketchum,  who 
was  general  manager  of  the  company,  ^ould 
turn  over  and  deliver  to  him  all  its  property 
and  effects.  An  order  was  made  by  tlie  court 
in  accordance  with  this  stipulation. 

When  the  first  note  given  for  the  purchase 
money  of  the  Ketchum  and  Waterman  tract 
became  due.  Waterman  advanced  the  money 
to  take  it  up,  receiving  in  lieu  of  it  the  note  of 
the  Lumber  Company,  payable  on  or  before 
July  1,  1880.  After  this  latter  note  had  ma- 
tured he  passed  it  over  to  one  Milo  Smith,  who 
recovered  judgment  upon  it  against  the  lumber 
company.  The  receiver  was  authorized  to  pay 
all  demands  against  that  company,  which  he 
did,  except  those  of  the  bank  and  this  judg- 
ment in  favor  of  Milo  Smith. 

Li  April,  1881,  at  a  meeting  of  the  stock- 
holders of  the  lumber  company,  it  was  resolved 
that  the  trustee  should  reconyey  the  lands  he 
held  to  the  respective  stocknolders  who  had 
transferred  them  to  him,  except  that  the  landa 
transferred  by  Uie  Ketchums  and  Waterman 
should  be  conveyed  to  Waterman  alone.  To 
this  arrangement  the  Ketchums  assented.  It 
was  also  agreed  that  the  judgment  of  Milo 
Smith  should  be  released  as  a  lien  on  the  lands 
to  be  reconvcnred  to  the  parties  residing  at  Fort 
Madison,  and  should  be  collected  only  out  of 
the  lands  to  be  reconveyed  to  Waterman. 
This  arrangement  was  earned  out  in  1882,  but 
modified,  at  the  request  of  the  directors  of  the 
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compaDy,  by  the  trustee  conveying  the  lands  to 
the  lumber  company,  and  that  company  simul- 
taneously conyeying  the  same  to  the  original 
owners  as  above  directed.  Milo  Smith's  judg- 
ment was  released  as  to  tbe  lands  conveyed  to 
the  parties  at  Fort  Madison,  and  as  to  the  funds 
in  the  hands  of  the  receiver.  This  disposition  of 
the  lands  was  made  upon  the  belief,  which  all 
parties  at  the  time  appeared  to  entertain,  that 
there  would  be  sufficient  money  realized  from 
property  in  the  hands  of  the  receiver  to  pay 
the  demands  of  the  bank  in  full.  As  the 
property  consisted  principally  of  logs  and  tim- 
oer  scattered  over  a  large  extent  of  territory,  it 
was  impossible  to  make  any  accurate  estimate 
of  its  value.  The  suit  was  removed  to  the  Cir- 
cuit Court  of  the  United  States,  and  resulted  in 
a  final  decree  on  the  15th  of  January,  1884, 
which  adjudged  that  there  was  due  by  the  lum- 
ber company  to  the  bank  tbe  sum  of  $72,366. 14, 
and  directea  the  receiver  to  turn  over  to  it  cer- 
tain property  and  credits  in  his  hands,  leaving 
a  balance  due  of  $58,505.68.  The  receiver  was 
thereupon  discharged. 

James  S.  Waterman  died  on  the  10th  of  July, 
[378]      1888,  and  the  defendants  below,  appeUees  here, 
were  appointed  executors  of  his  last  will  and 
testament 

The  present  suit  is  brought  to  enforce  the 
payment  of  the  balance  thus  adjudged  to  be 
due  to  the  bank  by  the  lumber  company  out  of 
the  estate  of  the  deceased.  The  bill  was  framed 
u:)on  the  theory  that  the  deceased  was  at  the 
time  of  his  death  indebted  to  the  company  in 
a  large  amount  for  tbe  stock  issued  to  him,  it 
being  contended  that  the  cash  value  of  the  lands 
conveyed  to  the  trustee  for  that  stock  did  not 
exceed  40  per  cent  of  the  amount  subscribed. 
But  this  theory  falls  to  the  ground  before  the 
facts  of  the  case,  as  detailed  above.  The  parties 
who  became  stockholders  had,  pursuant  to  a 
previous  agreement,  conveyed  their  lands  to  a 
trustee,  in  trust  for  the  corporation  formed,  up- 
on an  understanding  that  stock  should  be  is- 
sued to  them  in  proportion  to  their  individual 
interests  in  the  property.  The  subscription 
was  made  upon  this  arrangement  and  the 
parties  acted  with  fuU  knowledge  of  the  con- 
ditions on  which  the  property  was  to  be  trans 
ferred  to  a  trustee,  and  the  stock  was  to  be 
issued  to  them.  There  was  no  attempt  to  pass 
off  the  property  as  different  or  more  valuable 
than  it  was.  There  was  no  deception  or  mis- 
representation of  any  kind  in  the  case.  No 
demand,  therefore,  against  the  estate  of  the  de- 
ceased Waterman  can  be  sustained,  upon  the 
assumption  that  by  the  conveyance  of  his  land 
he  bad  not  paid  up  all  that  he  contracted  or  was 
bound  to  pay  by  his  subscription.  There  was 
no  credit  given  by  the  bank  to  the  company 
upon  any  representation  of  a  different  set  of 
facts  than  that  which  actually  existed.  The 
bank  was  owned  by  two  of  the  stockholders  of 
the  company,  Brewster  and  Smith,  who  had 
participated  in  and  had  been  well  advised  of 
an  that  was  done  by  the  company.  They  held 
all  the  shares  of  the  bank,  and  were  respectively 
its  president  and  cashier.  Such  being  the  case, 
ttie  answer  to  the  claims  of  the  bank  is  found  in 
the  decision  of  this  court  in  Coit  v.  Oold  Amal- 
oamating  Co,  119  U.  S.  848  [80:420].  There  the 
bolder  of  a  Judgment  against  the  corporation, 
being  unable  to  obtain  its  satisfaction  upon  ex- 


ecution, and  finding  the  company  was  insolv- 
ent, brought  suit  to  compel  the  stockholders 
to  pay  what  he  claimed  to  be  due  and  unpaid  [379] 
on  the  shares  held  by  them.  He  contended 
that  the  valuation  put  upon  the  property  taken 
for  such  stock  was  illegally  and  fraudulently 
made  at  an  amount  far  above  its  actual  value, 
but  the  court  said:  **If  it  were  proved  that  act- 
ual fraud  was  committed  in  the  payment  of 
the  stock,  and  that  the  complainant  had  given 
credit  to  the  company  from  a  belief  that  its 
stock  was  fully  paid,  there  would,  undoubt- 
edly, be  substantial  ground  for  the  relief 
asked.  But  where  the  charter  autl\prizes  cap- 
ital stock  to  be  paid  in  property,  and  the 
shareholders  honestly  and  in  good  faith  put 
in  property  instead  of  money  In  payment 
of  their  subscriptions,  third  parties  have  no 
groimd  of  complaint  The  case  is  very  dif- 
lercnt  from  that  in  which  subscriptions  to 
stock  are  payable  in  cash,  and  where  only  a 
part  of  the  installments  has  been  paid.  In  that 
case  there  \b  still  a  debt  due  to  the  corporation, 
which,  if  it  becomes  insolvent,  may  be  sequest- 
ered in  equity  by  the  creditors  as  a  trust  fund 
liable  to  the  payment  of  their  debta  But  where 
full-paid  stock  is  issued  for  property  received 
there  must  be  actual  fraud  in  the  transaction  to 
enable  creditors  of  the  corporation  to  call  the 
stockholders  to  account."  Under  inis  author- 
ity no  foundation  is  laid  for  calling  upon  the 
estate  of  the  deceased  to  pay  anything  more  for 
the  stock  issued  to  him  than  was  paid. 

But  assuming  this  to  be  the  correct  doctrine, 
so  far  as  any  alleged  difference  between  the 
subscription  and  the  value  of  the  property  taken 
in  payment  is  concerned,  it  is  contended  that 
the  lands,  which  in  the  hands  of  the  trust^re 
constituted  a  trust  fund  for  the  benefit  of  the 
stockholders  and  creditors  of  the  company, 
were  not  devested  of  their  trust  character  upon 
their  reconveyance  to  the  stockholders;  tnat 
the  only  effect  of  the  reconveyance  was  to  sub- 
stitute several  trustees  in  place  of  one;  and  that 
the  appellant  has  therefore  a  right  to  proceed 
against  either  or  all  of  them  for  an  accounting. 
If  this  were  a  suit  by  a  creditor  other  than  a 
stockholder  there  would  be  great  force  in  this 
position  of  the  appellant  It  might  be  well 
contended  that  a  conveyance  of  the  trust  fund 
to  the  stockholders  upon  their  resolution  could 
not  deprive  a  creditor,  not  consenting  thereto,  ^^-^-.^ 
of  his  right  to  compel  the  application  of  that  fSoOj 
fund  to  the  payment  of  his  demand,  or  of  a 
ratable  proportion  with  other  creditors.  But 
the  right  to  compel  such  application  cannot  be 
invoked  by  a  stockholder  consenting  to  such 
disposition  of  the  trust  fund,  and  himself  par- 
ticipating in  its  appropriation,  as  in  tbe  present 
case.  Here  the  lands  conveyed  to  the  trustee 
were  subject,  as  stated  above,  to  a  mortgage  of 
$75,000,  and  its  payment  was  assumed  by  the 
company.  It  turned  out  that  the  company  was 
not  prosperous  in  its  business  and  in  the  year 
following  its  organization  it  became  involved  in 
litigation,  and  a  receiver  of  its  property  and  ef- 
fects was  appointed.  And  in  April,  1880,  its 
stockholders  upon  consultation  came  to  the 
conclusion  that  it  would  be  impossible  for  tbe 
company  to  comply  with  its  engagements  to 
pay  off  that  mortgage,  and  they  therefore  ad- 
vised, and  at  their  meeting  resolved,  that  the 
lands  should  be  reconveyed  to  the  original 
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owners,  and  the  company  be  thus  roleased. 
The  bank,  through  its  stockholders,  who  were 
also  stockholders  of  the  lumber  company, 
united  In  this  advice  and  resolution,  and  in  pur- 
suance thereof  the  several  reconveyances  were 
made,  as  stated  above,  and  among  others  to 
the  stockholders  of  the  bank.  It  was  eipected 
that  the  original  owners  would  then  hold  the 
lands  as  they  had  held  them  before  the  lumber 
company  was  organized.  That  the  property 
when  reconveyed  was  sold  by  the  holders  at 
prices  which,  if  the  company  could  have  ob- 
tained them,  would  have  made  its  retention 
advisable,  does  not  alter  the  transaction.  The 
caseof  liompion  v.  Bemii  Paper  Oa,  127 Mass. 
695,  supports  this  conclusion.  There  a  judg- 
ment creditor  of  the  corporation,  unable  to 
enforce  his  judgment  by  execution,  filed  a  bill 
in  eouity  on  benalf  of  himself  and  all  other 
creditors,  against  the  corporation  and  certain 
•tockholdeiB,  to  enforce  a  personal  liability  of 
the  latter,  on  the  mund  that  the  capital  of 
the  corporation  had  been  withdrawn  and  paid 
to  the  stockholders.  He  had  at  that  time  con- 
tracted for  eight  shares  of  the  stock,  paid  for 
them  in  part,  and  voted  as  owner  at  meetings 
of  the  stockholders.  At  one  of  the  meetings  the 
sum  of  $16,528,  bcdnff  the  amount  of  the  cash 
assets  of  the  corporation,  was  withdrawn  from 
the  capital  of  the  corporation  and  divided  among 
[381]  the  stockholders  in  proportion  to  the  amount 
of  stock  held  by  them  respectively.  The  plaint- 
iff waspresent  and  voted  in  favor  of  the  divis- 
ion. Upon  these  facts  it  was  held  that  the 
bill  could  not  be  sustained,  although  upon  its 
filing  the  plaintiff  was  the  al)8olute  owner  of 
the  eight  shares;  and  that  he  could  not  make 
the  act  which  he  had  favored  and  voted  for  a 
ground  for  char^g  the  stockholders  with  a 
personal  liability  for  a  debt  due  from  the  cor- 
poration to  himself. 

The  indorsement  of  the  note  of  the  Black 
River  Lumber  Company  for  $10,000,  by  Ketch- 
am  in  the  firm  name  of  Eetchum  &  Waterman, 
was  made  by  way  of  security  to  the  bank  for 
Its  loan  to  that  company,  llie  transaction  had 
no  connection  with  the  Dusiness  of  the  firm.  It 
was  a  guaranty  of  another's  obligation,  which 
no  member  .01  the  firm  had  any  authority  to 
give.  It  was  not  shown*  moreover,  that  the 
mdorsement  was  made  with  the  consent  or 
even  knowledge  of  Waterman.  His  estate, 
therefore,  cannot  be  held  liable  upon  the  note. 

Decree  ajflrmetL 


[387] 


IfABGARET  RUCEMAK,  AppL, 

V. 

JONATHAN  CORY. 

(See  &  a  Beporter*»  ed.  887-WU 

Eguitp  p(nDer9~-laeh£$-''dedaraHon$  qf  grantor 
^$MompeUni  evidence,  effeU  qfcn  decree, 

^  1.  Only  a  oonrt  of  equity  can  compel  the  sorreD- 
der  of  tibe  legal  title  to  land  bald  by  the  deftadant 
and  Invest  toe  plaintiff  with  It. 

&  Laobet  cannot  be  Imputed  to  one  In  the  peace- 
able possession  of  land«  for  delay  In  resordng  to  a 
court  of  equity  to  correct  a  mistake  In  ^e  descrip> 
tlon  of  premises  In  a  conveyance  throocfa  which 
title  must  be  deduced.  The  jpcaeerion  Is  notice  to 
all  of  the  posiessor*s  equitable  rights,  and  he  needs 
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to  assert  them  only  when  he  may  find  occasion  to 
do  so. 

8.  A  grantee  In  a  deed  Is  not  affeotcd  with  the 
declarations  of  the  grantor  made  after  the  execu- 
tion and  deUvery  of  the  deed,  unlecs.  with  full 
knowledge  of  such  declarations,  he  aoquiescee  In  or 
sanctions  them. 

i.  Although  Inooinpetent  evidence  be  received  in 
an  equl^  case,  vet  if  the  decree  can  be  sustained  by 
such  evidence  in  the  record  as  Is  competent  ana 
relevant,  this  court  wiU  not  disturb  the  decree 

[No.  1199.] 
BuXmUUed  Jan.  8, 1889.     Decided  Jan.  t8, 1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Dlinois,  In  favor  of  plaintiff,  requiring 
defendant  to  convey  by  deed  all  her  rignt  and 
title  In  lands.    Affirmed. 

The  fiicts  are  stated  in  the  opinion. 

Meesre,  Henry  W.  Welle,  Prettyman  d  Wal' 
lace  and  Wm.  M.  Springier*  for  appellant: 

Until  entry  by  a  mortnigee,  his  right  under 
the  mortgage  is  personal  estate  and  passes  as 
personal  property  upon  the  death  of  tne  mort- 
gagee, who  is  owner  of  the  debt 

1  Jones,  Mortg.  841;  2  Jones,  Mortg.  g§  1101» 
1108,  1427, 1659;  Lucae  v.  Harru,  S)  111.  169; 
Burton  v.  Baxter,  7  Blackf.  297;  Hotdridge  ▼. 
Sweet,  28  Ind.  118;  Bell  v.  Shrock,  2  B.  Moo. 
29;  Leonard  v.  Morrie,  9  Paige,  91;  Stone  v. 
Locke,  46  Maine,  445;  Bume  v.  Thayer,  115 
Mass.  89;  Alexander  v.  Hoffman,  70  III  117. 
118. 

The  bill  alleges  that  the  deed  to  Ruckman 
was  intended  to  secure  a  loan  of  money,  and 
that  the  loan  and  debt  is  paid. 

This  may  be  proved  by  a  defendant  in  a  suit 
In  ejectment. 

Motery  v.  Oumminae,  84  Fed.  Rep.  713;  Mee- 
ter  V.  Haueer,  94  lU.  488,  488;  Packu>ood  v. 
Gridley,  89  lU.  890. 

The  bin  on  its  face  shows  that  the  complain- 
ant was  guilty  of  great  laches;  that  the  Stat- 
ute of  Limitations  had  run  against  his  debt 
more  that  twen^  years  before  ne  filed  his  bill 
in  this  case;  and  a  mortgage  cannot  be  foro- 
closed  when  the  debt  is  barred  by  statute. 

Emory  v.  Keighan,  88  111.  482. 

Redemption  under  the  mortgage  is  cut  off  at 
the  ezpiiation  of  the  same  time  that  the  right 
of  foreclosure  is  barred. 

2  Jones,  Mortg.  g  1146. 

Specific  performance  is  not  decreed  after 
great  laches. 

MeLaurie  v.  Bamee.  72  HL  78;  IfcCdbe  ▼. 
Oroeier,  69  HI.  502;  Alexander  y.  Hoffman^  70 
m.  115;  PraU  v.  Stone,  80  III  441;  BniUbaek 
V.  WiUiameon,  88  111.  495;  Sugden,  Yendora, 
444:  Thonweon  v.  Brum,  46  DI.  125;  Marehatt 
V.  Peck,  91  IlL  187;  Fowler  v.  Sutherland,  68 
Cal.  414:  Fitch  v.  WiUard,  78 Rl.  92;  Johneon  ▼. 
Fdeon,  6  West  Rep.  215, 118  111.  228;  lieCar^ 
tin  V.  Traphagen,  10  Cent.  Rep.  198,  48  N.  J. 
Ea.828. 

The  declarations  of  a  vendor  in  reference  to 
the  title  or  ownership  of  the  property,  made 
after  the  date  of  his  conveyance  in  questioo, 
are  not  admissible  to  defeat  the  title  of  bit 
vendee,  unless  the  vendee  is  present  at  the  time 
such  declarations  are  made  and  either  ezpienlj 
or  tacitly  assents  to  their  truth. 

Buet  T.  Man^ld,  25  lU.  888;  BUinback  ▼. 
Stewart,  78  U.  S.  11  Wall  667  (20: 66);  J2^i». 
dcgger  t.  Bhrhardt,  51  III  108;  Dodge  t.  /V-m^ 
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man*$  8av.  <ft  T.  Co,  98  U.  8.  879  (28:  920); 
Dunatoav  ▼.  School  Directors,  40  HI.  247;  My- 
ers V.  Kimie,  26  lU.  87;  Higmm  v.  White,  6 
West.  Rep.  845, 118  111.  619;  Brow&r  v.  CoZfeTi- 
der,  105  111.  88;  Durand  v.  Weightman,  108  Dl. 
489;  PZat'n  ▼.  Both,  107  lU.  595;  1  Greenl.  Ev. 
§§  557,  558:  Hazen  ▼.  Pierson,  88  BL  241; 
dmett  V.  WiUiama,  87  U.  8.  20  Wall  226  (22: 
254);  WagenseUer  y.  Prettpman,  12  Bradw.  816; 
mchardson  v.  HadmU,  106  Bl.  479. 

One  attackiDg  a  title  derived  from  a  deceased 
person  shall  not  prevail  by  testifyiDg  to  things 
such  deceased  person  said. 

Alexander  v.  Hoffman,  70  HI.  117, 118;  Boifn- 
ton  V.  Phelps,  52  Dl.  219;  Whitmsr  v.  Bueker, 
71  Dl.  412;  i2to(for  t.  Inman,  6  Bradw.  58; 
Harris  v.  jftm*  of  Jacksonville,  22  Fla.  501; 
WiUiams  v.  Edwards  (Mo.),  18  West.  Rep.  685; 
^/Mw*  v.  i\?rfer  (Mich.),  14  West.  Rep.  896. 

A  party  who  seeks  to  have  an  absolute  deed 
declared  a  mortgage,  and  sets  up  his  silent  in- 
tention»  or  a  verbal  contract,  to  overcome  and 
defeat  the  deed,  must  establish  his  case  by  evi- 
dence whjdi  is  clear  and  convincing. 

Wilson  V.  McDowell,  78  HI.  514,  517;  Mag- 
nusson  t.  Johnson,  78  Dl.  159;  Ckirr  v.  Bising, 
62  III.  14;  Taintor  v.  Kei/s,  48  111.  888;  Ban- 
Head  V.  Otis,  52  Dl.  80;  Flagg  v.  Mann,  14 
Pick.  467;  Bemington  v.  Campbell,  60  DL  516; 
Hotoland  v.  Blake,  97  U.  8.  626,  628  (24: 1028, 
1029);  Cadynan  v.  Peter,  118  U.  S.  78  (30:  78); 
Tilden  v.  Streeier,  45  Mich.  533,  540;  Pancake 
V.  Cauffman,  5  Cent.  Rep.  205,  114  Pa.  118; 
Sloan  V.  Becker,  84  Minn.  491;  Kent  v.  Lasley. 
24  Wis.  654;  iance  v.  Z<jA^7i  d:  W.  Coal  Co.  3 
Cent  Rep.  622, 112  Pa.  456;  Kendall  v.  Mann, 
11  Allen,  15-19;  Bidiardson  v.  Johnsen,  41 
Wis.  102;  Bamagev,  Bamage(Q,  CA  2  S.  E. 
Rep.  835;  Patterson  v.  Lamson,  10  West.  Rep. 
440, 45  Ohio  St.  77;  1  Jones.  Mortg.  §§  16,  2^ 
269;  Bue  v.  Dole,  107  Dl.  275;  Pitts  v.  Cable, 
44  Dl.  103,  106;  Stemrt  v.  FeUows  (Dl.),  15 
West.  Rep.  274;  Beeve  v.  Strawn,  14  Dl.  94; 
Magnusson  v.  Johnson,  73  Dl.  160;  .Sslman  v. 
JfuMW  (Cal.),  16  Pac.  Rep.  766. 

Parol  evidence  cannot  be  received  to  estab- 
lish a  resulting  trust  hi  a  stranger  after  the 
death  of  the  grantee,  in  an  absolute  deed  to  real 
estate. 

28ugden,  Vendors.  156;  Roberts.  Frauds,  99; 
1  Jones,  Mortg.  §  388;  FoUansbe  v.  KHbreth,\1 
DL  522;  Maa^ield  t.  Patehen,  29  DL  42;  Oir- 
peviter  v.  Oarpenter,  70  Dl.  457. 

The  decree  for  costs  against  appellant  is 
erroneous. 

2  Jones.  Mortg.  g  1111;  Forbes  v.  HaXLM 
Dl.  159;  Fleming  v.  McHaU,  47  111.  282;  Har- 
per V.  Ely,  70  In.  682:  Tuttle  v.  QarreU,  74 
m  444;  PhiUips  v.  Hidsizer,  20  K  J.  £q.  809, 
816. 

Mr,  John  M*  Palmer^  for  appeUee: 

Assuming  that  Ruckman  was  a  mere  mort- 
gagee of  the  lands  in  question,  after  his  con- 
veyance to  the  defendant  nothing  remained  in 
him  which  could  in  any  case  descend  to  his 
legal  representatives. 

Oouid  V.  Newman,  6  Mass.  289:  1  Jones, 
Hortg.  g  808;  Welch  t.  Prieti,  8  AUen,  165; 
Hunt  V.  Hunt,  14  Pick.  874. 

Laches  cannot  be  imputed  to  one  in  peace- 
able possession  of  land,  for  dday  in  resorting  to 
a  court  of  equity. 

MiU$yr.Lod<wood,42TSL.m\  Wilson  r.  By 


ers,  77  HI.  76;  Mcintosh  t.  Saunders,  68  111. 
128. 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court: 

About  the  vear  1855,  or  1856,  W.  D.  Bowers 
executed  to  the  appellee  Cory  his  bond  in  writ- 
ing  for  the  conveyance  of  certain  lands  in  Ma-  [388] 
son  County,  Illinois,  the  consideration  being 
the  sum  of  $1,000  payable  in  two  equal  in- 
stallments on  the  first  day  of  October,  1857,  and 
1858,  with  10  per  cent  interest  from  the  date  of 
sale.  Cory  went  into  possession  under  the 
purchase  on  or  about  May  1,  1856.  during 
which  year  he  prepared  and  sowed  in  wheat 
about  seventy-five  acres.  In  1857  he  erected  a 
house  on  the  premises,  and,  before  the  wheat 
crop  of  that  year  was  cut,  he  moved  into  it 
with  his  family.  During  the  next  year  he  pre- 
pared for  cultivation  forty  additional  acres. 
He  has  cultivated,  more  or  less,  these  lands 
ever  since  he  first  took  possession  of  them. 
All  the  improvements  thereon,  including  the 
fencing,  as  well  as  the  taxes  (except  those  for 
the  year  1880),  were  regularly  paid  by  him. 

On  the  first  day  of  Octotier,  1858,  Bowers 
and  wife  conveyed  the  lands  to  Elisha  Ruck- 
man,  of  New  Jersey,  who  was  a  first  cousin  of 
Cory  and  a  man  of  laree  means.  This  was 
the  first  time  Bowers  had  heard  of  Ruckman. 
Until  the  delivery  of  the  above  deed  he  knew 
of  no  one  except  Cory  in  the  transaction  for 
the  sale  of  the  lands. 

On  the  24th  of  April,  1862.  Ruckman,  by 
deed  executed  in  New  Jersey,  conveyed  thw 
lands  to  Margaret  Hopping,  a  single  woman, 
to  whom,  at  a  subsequent  date.  January  25. 
1864,  he  was  married.  Some  time  after  their 
marriage,  but  at  what  time  does  not  appear, 
Ruckman  and  his  wife  separated;  and  they 
were  living  apart  when  she  brought  in  the 
court  below  an  action  of  ejectment  against 
Cory  for  the  recovery  of  the  lands.  In  that 
action— the  date  of  the  commencement  of  which 
is  not  shown  by  the  record — she  obtained  a 
verdict  and  judgment;  but  Cory,  elected  to 
take,  and  did  take,  as  of  right,  a  new  trial,  as 

Srovlded  for  in  the  Statutes  of  Dlinois.  Rev. 
tat.  Dl.  diap.  45.  Thereupon  he  instituted 
the  present  suit  against  Mrs.  Ruckman  (her 
husband  having  d^)  for  the  purpose  of  ob- 
taining a  decree  requiring  her  to  convey  to  him« 
by  sufficient  deed,  all  her  right,  title,  and  in- 
terest in  Uiese  lands.  The  claim  for  such  re- 
lief is  rested  by  the  plaintiff  upon  these  grounds: 
That  the  lands  were  purchased  by  him  from 
Bowers,  and  paid  for  (except  as  to  a  small 
part  of  the  price  stipulated)  with  money  bor-  [380] 
rowed  for  that  purpose  from  Ruckman;  that, 
without  the  knowledge  or  reouest  of  Ruckman, 
and  solely  for  Uie  purpose  of  securing  him  in 
the  payment  of  the  amount  so  loaned,  he 
caused  jBowers  to  mi^e  the  convevance  directly 
to  Ruckman;  that  although  sucn  conveyance 
was  absolute  in  form,  it  was  intended  to  be,  and 
was  only  to  operate  as,  a  security  for  the  debt 
due  from  him  to  Ruckman;  that  the  latter,  with- 
out his  Imowledge  or  consent,  and  without  % 
good  or  valuable  consideration  to  sustain  it» 
made  the  deed  of  1862  to  Margaret  Hopping; 
that  only  recently,  namely:  bv  said  action  oi 
ejectment,  did  she  assert  any  title  under  the  deed 
to  her;  that  his  debt  to  Ruckman,  on  account 
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of  the  borrowed  money,  has  long  since  been  dis- 
cbarged  in  full:  and  that,  nevertheless,  the  de- 
fendant refused  to  convej  to  bim,  and  was  in- 
equitably prosecuting  her  action  of  ejectment 
for  poaseseion. 

The  court  below  gave  the  plaintiff  the  relief 
uked  by  him. 

1.  The  contention  tbat  the  plaintiff  has  s 

plsio,  adequate  and  complete  remedy  at  law 
cannot  be  sustained.  It  ia  not  certain  (hat  he 
can  Buccessfully  defend  the  action  of  eject- 
ment. Besides,  only  a  court  of  equity  can 
compel  the  surrender  of  the  lee^  litlc  held  bj 
theoefendant  and  Invest  the  pulntLSwith  it. 

2.  Nor  has  the  plaintiff  been  guilty  of  any 
•uch  laches  as  would  dose  tbe  doors  of  acourt 
of  equity  against  him.  He  wasln  the  peaceful 
occupancy  of  the  premises  for  some  years  prior 
to  any  anGCrtion  of  title  upon  tbe  part  of  the 
defendant  under  the  deed  of  1862.  If  be  bad 
not  I>een  all  the  time  in  the  possegslon  of  the 
premises,  controlling  them  as  if  be  weretheab- 
•olute  owner,  the  question  of  laches  might  be 
a  more  serious  one  for  him  than  It  Is.  Tbe 
bringing  of  the  action  of  ejectment  waa,  so  far 

IB  the  record  shows,  tbe  first  notice  he  had  of  the 


necessity  of  legal  proceedings  for  bis  protection 
■gainst  tbe  legal  title  beta  by  the  defenilant. 


As  proceedings  to  that  end     

ably  delayed,  we  do  not  perceive  tbat  lacheS' 

be  Imputed  to  him.  Laches  are  rather  tobelm- 
puledlotbedefendant,  who,  although  claiming 
to  have  been  the  absolute  owner  of  the  lands 
r3901  lince  1862,  took  no  action  against  the  plaintiff 
until  the  ejectment  suit  was  instituted.  MilU 
V.  Cflcfcwoxl,  43  111.  Ill,  118.  '■  Laches,"  the 
Supreme  Court  of  Illlnots  has  well  said,  "can- 
Dot  be  imputed  to  one  in  the  peaceable  pos- 
sesion of  land  for  delay  in  resortinj;  to  a  court 
of  equity  to  correct  a  mistake  in  the  descrip- 
tion of  the  premises  In  one  of  the  conveyances 
through  which  the  title  must  be  deduced. 
The  possession  is  notice  to  all  of  the  possessor's 
equitable  rights,  and  be  needs  to  assert  them 
only  when  be  mar  And  occasion  to  do  so," 
WiUon  V.  B«en,  77  HI.  76,  S4.  See  also  Bar- 
tour  V.  WMtloek,  4  T.  B.  Mon.  180.  196;  Mas 
T.  Fhiton,  7  J.  J.  Marah.  806.  809. 

8.  Reference  is  made  to  the  depositions  of 
several  witnesses,  including  the  plaintiff,  who 
testified  in  his  own  behalf,  in  which  are  de- 
tailed statements  made  by  Ruckman,  at  differ- 
ent times  after  1863,  In  reference  to  the  title  to 
these  lands.  This  evidence.  It  is  contended, 
and  properlv  so,  was  Incompetent  under  the 
well  established  rule  tbat  "a  grantee  in  a  deed 
la  not  affected  with  the  declarations  of  the 
grantor  made  after  the  execution  and  deliverr 
of  the  deed,  unless,  with  full  knowlege  of  such 
declarations,  be  acquiesces  In  or  sanctions 
them."  Hi^M  v.  White.  118  111.  619.  684  [6 
West.  Rep.  MB];  BteinbacA  V.  Stfwart,  78  0. 
6.  11  Wall  566,  681  [20:06,  601:  Winehetta-  A 
.  P.  3fri7.  Co.  V.  Ortary,  116  D.^.  161, 165  m-. 
091,  SQ2].  But  the  question  remains,  whether 
tbe  decree  cannot  be  sust^ned  by  such  evi- 
dence In  the  record  a*  la  competent  and  rele- 
vant We  think  it  can.  A.t  any  rate,  after  a 
careful  sifting  of  the  proof,  and  giving  due 
weight  to  all  tne  facts  and  clrcnmstances  that 
may  properly  be  considered,  we  do  not  see  our 
way  clear  to  disturb  the  decree, 
7S0 


There  are  no  other  questions  in  the  case  that 
we  deem  it  ncces3.iry  to  notice^ 
Tlie  iterta  U  ajfirmtd. 


THE  EASTERN  RAILROAD  COM- 
PANY, Appt., 

UNITED  STATES. 

(Sea  B.  C.  Beportet<*  ed.  m-agCJ 

Btadj^ittrMnt  of  tompeniation  for  mail  ttntt 


APPBAL  from  a  Judgment  of  the  Coiut  of 
Claims,  diamissmg  a  claim  for  a  balance 
alleged  to  be  due  for  carrying  the  United  States 
mail.     Affinntd. 

Reported  i>elow.  80  Ot.  CI.  83. 

The  facts  are  stated  in  the  opinion. 

Ma*r:  A.  J.  Wlllmrd.  Bam'l  M.  LaJat, 
Wm.  E.  Earte  and  Jot.  L.  Path,  Jr.,  for  appel- 
lant: 

The  law  vested  the  Postmaster  Qenenil  with 
ample  authority  to  make  this  contract,  and  tbe 
defendant  is  bound  by  the  contract. 

Liey.  Munrot,  11 U.  8. 7  Crancb. 866(8: 878); 
HunUr  t.  IT.  8.  30  V.  8.  6  Pel.  188  (8: 86). 

The  acccptanceofaproposal  which  binds  the 
bidder  creates  a  contract  as  valid  as  a  formal 
written  one  executed  by  the  parties. 

OarfieJde  v.  U.  8. 98  U.S.  3©  (88: 779);  1  Paw. 
Cont.  407;  Srwin'i  Case.  13  Ct.  CL  49. 

ifettrt.  A.  H,  Garland,  Alty-OtH.,  and 
Robert  A.  Howard,  AtntL  Atty-Gtn.,  for 
the  United  States,  appellee. 

Mr.  Jiutiet  Hftrl»n  delivered  the  optnion  of 
the  court; 

The  claim  upon  which  this  action  Is  bronght 
is  for  the  balance  alleged  to  be  due  the  appel- 
lant for  carrying  the  mailsof  tbe  United  Slatea 
on  certain  routes,  between  July  1,  1878,  and 
June  80, 1881. 

It  appears  from  the  findings  of  fact  that  this 
company,  for  some  years  prior  to  March  31, 
1877,  carried  tbe  maua  on  each  one  of  thirteen 
routes,  under  written  contracts  with  the  Post- 
master-General  prescribing  tbe  compensation  it 
was  to  receive  for  such  services.  The  last  one 
of  these  contracts  was  made  March  81, 1874, 
and  covered  tbe  period  beginning  Jannaij  1, 
1874,  and  ending  June  80, 1877.  This  contract 
was  made  subject  to  the  prorlilona  of  the  Act 
of  March  S,  1878  (17  Stat,  at  L.  608,  chap.  881; 
R.  S.  g  4003)  which  anlhorticd  and  directed  tbe  [392] 
Postmaste^Qene^al  to  readjust  the  oompcnaa- 
1WD.8. 
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Hon  thereafter  to  be  paid  for  the  transportation 
of  mails  on  railroad  routes,  the  pay  per  mile  per 
annum,  not  to  exceed  certain  rates,  graduated 
by  the  average  weight  of  the  mails  carried,  *'to 
be  ascertained  in  every  case  by  the  actual 
weighing  of  the  mails  for  such  a  number  of  suc- 
cessive working  days,  not  less  than  thirty,  at 
BQch  times  after  June  80, 1873,  and  not  less  fre- 
quently tlian  once  in  every  four  years,  and  the 
result  to  be  stated  and  verincd  in  such  form  and 
manner  as  the  Postmaster-General  may  direct." 

By  an  Act  approved  March  8,  1875,  the  Post- 
master-General was  directed  to  have  the  mails 
weighed  by  the  employes  of  the  Post  OflBce 
Department,  and  to  have  the  weights  stated  and 
verified  to  him  by  them,  under  such  instruc- 
tions as  he  considered  just  to  the  Department 
and  to  the  railroad  companies.  Subsequently, 
by  an  Act  approved  July  12,  1876,  that  officer 
was  "authoiized  and  directed  to  readjust  the 
compensation  to  be  paid  from  and  after  July  1, 
1876,  for  transportation  of  mails  on  railroad 
routes  by  reducing  the  compensation  to  all  rail- 
road companies  for  the  transportation  of  mails 
10  per  centum  per  annxim  from  the  rates  fixed 
and  allowed  "  by  the  first  section  of  the  Act  of 
March  8,  1873.  The  same  Act  provided  that 
railroad  companies,  whose  railroads  were  con- 
structed in  whole  or  in  part  b^  a  land  grant 
made  by  Congress  on  the  condition  that  the 
mails  should  oe  transported  over  their  road  at 
such  price  as  Congress  should  by  law  direct, 
shall  receive  only  80  per  centum  of  the  compen- 
sation authorized  by  the  Act  of  July  12  1876, 
19  Stat  at  L.  78,  chap.  179;  Supp.  R.  8.  224. 

The  company  was  paid  according  to  the  terms 
of  the  contract  of  March  31, 1874,  up  to  and  in- 
cluding June  80,  1877. 

Prior  to  February  1,  1877,  the  Postmaster- 
General  sent  to  claimants,  for  each  of  the  routes 
covered  by  its  contract  with  the  United  States, 
a  '*  railroad-distance  circular,"  and,  prior  to 
April  16, 1877,  a  *'  railroad-weight  circular; " 
the  object  of  the  first  circular  being  to  obtain 
accurate  information,  for  the  use  of  the  Depart- 
ment, in  regard  to  the  length  and  location  of  the 
plaintiff's  road,  and  that  of  the  last  being  to 
[393]  obtain  a  statement  of  mail  matter  conveyed  by 
it  The  information  called  for  by  these  circu- 
lars having  been  furnished,  the  Postmaster-Gen- 
eral, December  20, 1877,  readjusted  the  com- 
pensation to  be  paid  for  carrying  the  mails  over 
the  routes  in  question,  giving  due  notice  thereof 
to  the  Sixth  Auditor  and  to  the  railroad  com- 
pany. That  order  was  in  this  form:  "Authorize 
the  Auditor  of  the  Treasury  for  the  Post  Office 
Department  to  pay  the  Eastern  Railroad  Com- 
pany»  quarterly,  for  carrying  the  mail  between 
and  from  July  1, 1877,  to  June  80, 

1881,  at  the  rate  of  $  per  annum  (being 

$  per  mile  per  annum),  unless  otherwise 

ordered,  subject  to  fines  and  deductions."  On 
the  same  day  the  Postmaster-General  sent  to  the 
company  a  circular  notice  of  adjustment  of  pay 
for  each  route  in  this  form:  "  The  compensa- 
tion for  the  transportation  of  mails,  etc. ,  on  your 
road,  route  between  and  ,  has 

been  fixed  from  Julv  1.  1877,  to  June  80. 1881 
(unless  otherwise  oraered),  under  Acts  of  March 
8, 1873,  July  12,  1876,  upon  returns  showing 
the*  amount  and  character  of  the  service  for 
thirty  days,  commencing  April  16,  1877,  at  the 
rate  of  per  annum,  bemg  $         per  mile 
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for  miles."  The  compensation  thus  fixed 
was  the  maximum  authorized  by  the  Act  of 
1878,  as  amended  by  that  of  1876. 

By  the  first  section  of  the  Act  of  June  17, 
1878,  making  appropriations  for  the  fiscal  year 
of  the  Post  Office  Department  for  the  year  end- 
ing June  30,  1879,  and  for  other  purposes,  the 
Postmaster-General  was  **  authorized  and  di- 
rected to  readjust  the  compensation  to  be  paid 
from  and  after  the  first  day  of  July,  1878,  for 
transportation  of  mails  on  railroad  routes  by 
reducing  the  compensation  to  all  railroad  com- 
panies for  the  transportation  of  mails  5  per 
centum  per  annum  from  the  rates  for  the  trans- 
portation of  mails,  as  the  basis  of  the  average 
weight  fixed  and  allowed"  by  the  firat  section 
of  the  Act  of  July  12, 1876.  (20  Stat  at  L.  140; 
Supp.  R.  8.  859.)  On  the  12th  of  July,  1878, 
that  officer  readjusted  the  compensation  to  be 
paid  to  the  appellant  for  the  transportation  of 
mails  on  said  routes  after  July  1, 1878.  Of  this 
readjustment  due  notice  was  given  to  the  com- 
pany and  to  the  Auditor  of  the  Treasury  for 
the  Post  Office  Department  The  notice  to  the  [394] 
auditor  was  in  this  form:  '*  Authorize  the  au- 
ditor to  decrease  the  pay  of  the  Eastern  Rail- 
road Company  for  carmng  the  mails  between 
and  from  July  1, 1878,  to  June 80, 

1881 ,  at  the  rate  of  per  annum,  leaving  the 

pay  from  that  date  per  annum  (being 
per  mile),  being  a  reduction  of  five  per  centum 
from  the  rates  fixed  for  weight  of  mails  in  ac- 
cordance with  the  Act  of  June  17, 1878."  The 
notice  to  the  companv  was  in  this  form:  "Please 
take  notice  that  the  Auditor  of  the  Treasury  for 
this  Department  has  been  directed  to  decrease 
the  pay  of  your  company  for  the  conveyance 
of  the  mails  on  Route  9,  between  Portland  and 
Portsmouth,  from  July  1,  1878,  to  June  80, 
1881,  $558.19  per  annum,  leaving  the  pay  from 
the  first  named  date  $18,233.55  per  annum, 
being  a  reduction  of  5  per  centum  from  the 
rates  fixed  for  weight  of  mails  in  accordance 
with  the  provision  of  the  Act  of  June  17, 1878.'* 

In  1879,  the  Postmaster-General,  upon  the 
application  of  the  railroad  company,  caused 
the  mails  on  the  route  between  Portland  and 
Boston  to  be  reweighed.  That  rewei^hing  re- 
sulted in  an  order,  August  26, 1879,  considerably 
increasing  the  compensation  previously  direclecl 
to  be  paid,  but  still  it  was  5  per  cent  less  than  it 
would  have  been  under  the  order  of  December 
20,  1877,  unaffected  by  the  reduction  made  by 
the  order  of  July  12,  1878. 

For  carrying  the  mails  on  all  the  routes 
in  question,  from  July  1,  1877,  to  June  80, 
1881,  both  inclusive,  the  railroad  company  re- 
ceived compensation  in  conformity  with  Uie 
above  orders  of  the  Postmaster-CJeneral;  that  is 
from  July  1,  1877,  to  June  30,  1878,  according 
to  the  oraers  and  notice  of  December  20,  1877, 
and  from  July  1,  1878,  to  December  30,  1881, 
according  to  those  orders  as  modified  July  12, 
1878,  and  August  26, 1879. 

The  difference  between  the  amounts  actually 
paid  to  the  claimant  under  all  of  said  orders, 
and  the  amount  it  would  have  received  under 
the  order  of  December  20,  1877— if  it  was  not 
bound  by  the  order  of  July  12,  1878,  making 
the  reduction  of  6  per  cent— is  $5,926.56,  the 
amount  claimed  in  the  petition. 

It  does  not  appear  that  the  company,  at  any      [895] 
time  before  the  commencement  <^  the  action, 
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made  any  protest  agatnst  or  objection  to  the  re- 
Kdjiutmeiits  of  lu  compeuBatloD  made  by  tbe 
Fostmaatet-QeaeraL 

After  the  flist  of  Julj,  1877,  tbe  company  was 
under  no  legal  obllgatioD  to  cany  tbe  maUa. 
It  carried  them  after  that  date  under  an  implied 
contract  that  it  sbould  receive  Bucb  compenaa- 
tion  as  yaa  reasonable,  not  exceeding  the  max- 
imum rates  prescribed  by  Congrem,  and  subject 
to  a  readjustment  of  rates  as  requii^d  by  Ibe 
Act  of  1676.  Such  readjustment  took  place  on 
the  2()tb  of  Decern  I>er,  1877,  If  the  order  made 
by  tbe  Postm  aster- Guoeral  on  that  day  flzing 
certain  rates,  upon  the  basis  of  a  reduction 
of  10  per  cent,  for  canylnr  the  m^Ii  from 
July  1,  1677,  to  June  80, 1881,  and  Its  accept- 
ance by  the  railroad  company,  constitute  an 
ezprees  contract.  In  respect  to  tnecompenaatioa 
to  DC  paid  to  it.  still,  aa,  by  the  terms  of  botb 
the  oifer  and  the  notice,  those  ratn  were  to 
govem,  "  unless  otherwise  ordered,"  there  Is 
no  ground  lot  tbe  company  to  complain  of  tbe 
iubsefiuent  redaction  ffC  S  per  cent.  This  res- 
ervation- of  power  in  the  Postmaster-Oeneral 
opened  the  way  for  him  to  exercise  the  author- 
ity conferred,  and  to  conform  to  the  dlreoUoo 
Sven,  by  tbe  Aa  of  1B78.  It  cannot  be  said 
at  Uie  reduction  of  S  per  cent  was  a  Tioladon 
of  that  contract;  for,  according  to  Its  terms, 
the  parties  agreed  that  the  rat^  flied  at  tbe 
latter  date  were  subject  to  snch  future  orders  as 
the  Fostmaster-Oeneial  might  mak&  We  do 
not  mean  that  the  railroad  company  was  bound 
to  continue  (he  carrrlng  of  the  malls,  if  sub- 
raaai  sequent  changes  in  tne  rales  were  unreasonable 
•■  '  ■*  or  did  not  meet  with  iU  assent.  On  the  con- 
trary, it  was  at  Uber?,  when  tbe  B  per  cent 
leduciion  was  made,  to  dlscontlnu&  their  trans- 
portBlion  on  Its  cars. 

CA^fJuitiea  Richardson,  speaking  tea  tbe 
Court  of  Claims,  properly  said  that  Qie  order 
for  tbe  reduction  under  the  Act  of  1878,  and 
tbenotlcetbereof  tothecompany,  "constituted 
an  offer  on  tbe  p«Ut  of  the  Poetmsster-Qeneral 
which  the  claimant  might  decline  or  accept  at 
Its  pleasure."  Having  recdTed  the  reduced 
compensation  without  protest  or  objection.  It 
m^  be  Justly  held  to  bsTe  accepted  that  offer. 

It  is  a  mlsfake  to  suppose  that  these  views 
are  inconsisteut  with  the  deddon  In  Cliicago  A 
N.  W.  R.  Co.  T.  United  8tate$,  104  U.  8,  68* 
[26:893],  It  was  there  held  that  the  Act  of 
1876  should  not  be  construed  ss  affecting  the 
rights  of  a  railroad  company  under  a  contract 
for  transporting  the  maQ  which  was  in  all  re- 
spects valid  under  the  laws  In  force  when  it 


fining  them  to  cases  where  do  time  enntncts 
for  service  were  then  In  existence,  and  to  con- 
tracts thereafter  to  be  entered  into;"  and  that 


diffen  from  tbe  present  one  In  the  Import- 
ant particular,  that  in  tbe  former  the  company 
bound  itself  to  carry  the  malls  during  a  certain 
period,  and  consequently.  Its  acceptance  from 
time  to  time,  during  that  period,  of  less  than  it 
was  entitled  to  demand  did  not  prejudice  Its 
light  to  claim  what  was  legally  due  under  its 
contract;  whereas.  In  thepresentcase,  theco 
pany  could  have  declined  to  acMde  to  tbe 
adjustments  of  rates  when  they  were  made. 
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OaAUd  Itarth  5, 1889. 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  (he  Kaatem  Dis- 
trict of  Arkansas,  diemissfng  a  suit  in  equity 


thereunder,  as  fraudulent  and  void  as  against 
tbe  plalntiSs,  and  to  subject  tbe  lands  to  the 
payment  of  tbe  pUlntllts'  Judgments.  Af- 
flrmd. 

The  hcta  an  statsd  in  the  oplnloiL 

Mr.  A.  H.  Ou-Uad,  for  appellanU: 

The  settlement  bad  between  Todd  and  Smith 
presumes  that  everything-  was  included  In  It 
that  properly  could  nave  oeen  included. 

1  QreenL  Ev.  g  196.  note  4;  2  Whart  Er. 
1188;  BnUa  t.  TueJcar.  2  £.  D.  Smith,  193;  1 
Am.  &  Bng.  Enc.  of  Law,  p.  109,  S  8,  note  2; 
Cariion  v.  Buekrur,  38  Ark.  66;  LavreAet  v. 
ElUaoTtk,  41  Ark.  S02;  Standard  Oil  Cb.  f. 
Van  Stun,  107  U.  B.  825  (%7:8in. 

Jbe  adjustment  must  be  flnal  and  concla- 
dve. 

Haoer  V.  Thfomim,  80  IT.  S.  1  B1ack,.80  (17: 
41);  fan  BamU  v.  Saek,  13  Moore,  F.  G.  18S; 
Oaos  V.  MiOt,  1  Hurl.  A  N.  918. 

We  may  Judge  of  tbe  character  of  one  action 
and  the  Intent  of  the  parties  by  similar  action 
about  the  same  time  by  tbe  same  partiea. 

CoMlU  r.  BuUiTd.  84  n.  B.  3S  How.  179  (1«: 
434);  Lincoln  t.  CIoJUa,  74  U.  S.  7  Wall.  ISS 
(16: 106). 

The  fraud  of  Smith  In  procuring  title  throogfa 
sales  of  these  lands  vitiates  the  siQes. 

Sandt  V  Codwite,  A  Johns.  536;  Gilbtrt  v. 
Hoffman.  2  Watts,  66;  Jaeiton  v.  SttmmatHlg, 


._ MeOrarv.  83  Ark.  478;   XdtHnt  v. 

Qraddff.  28  Ark.  500. 

in  C.S. 


1688. 


Allbk  ▼.  Smith. 
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Mr,  U.  H.  Rose,  for  appellees: 

The  plaintiffs'  demands,  not  having  been  pre- 
tented  to  the  administrator  within  the  ome 
prescribed  by  law,  were  barred. 

M<^an  ▼.  Hamkt,  113  U.  8.  449  (28: 1048); 
Barber  ▼.  Peay,  81  Ark.  802;  BtaU  Bank  v. 
Tucker,  15  Ark.  89;  Ryan  ▼.  Lemon,  7  Ark. 
78;  Bennett  ▼.  Dawson,  15  Ark.  412;  5.  (7.  18 
Ark.  834;  Qreen  ▼.  Brooke,  25  Ark.  318;  Om- 
ndly  v.  Weaiherly,  88  Ark.  658;  FreUeon  y. 
Oreen,  19  Ark.  878. 

The  affidavit  cannot  be  waived  by  the  ad- 
ministrator. 

Alter  V.  Kineworthy,  80  Ark.  756. 

Mr.  Juaiiee  Blatehford  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  by  Thomas  H.  Allen  and 
ivo  other  persons,  partners  under  the  name  of 
AUen,  Nugent  &  Co.,  and  Thomas  H.  Allen 
individually,  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District 
of  Aikansas,  dismissing  their  bill  in  a  suit  in 
equity  brought  by  them  against  Benjamin  H. 
Smith  and  the  heirs  at  law  or  William  H.  Todd, 
deceased,  and  Levi  H.  Sprinffer,  administrator 
of  Todd,  to  set  aside,  as  fraudulent  and  void  as 
against  the  plaintifb,  as  creditors  of  Todd,  a 
judgment  recovered  by  Smith  against  Todd, 
and  the  sale  of  certain  lands  of  Todd  to  Smith 
on  execution  on  that  Judement^  uid  for  a  sale 
of  those  lands  under  judgments  obtsined  by 
the  plaintiffs,  and  the  payment  of  those  judg- 
ments out  of  the  proceeds  of  such  sale. 

The  substance  of  the  bill  is  that,  in  January, 
1875,  Todd  executed  three  promissory  notes, 
payable  in  one,  two  and  throe  years  respect- 
ively from  their  date,  in  favor  of  one  Cohen, 
each  for  |1  666.66,  with  10  per  cent  interest; 
that  Allen,  Nugent  A  Co.  became  the  owners 
[466]  o^  those  notes,  and  brought  suit  on  the  first 
two  of  them  which  fell  due,  in  the  Circuit 
Court  of  Chicot  County,  Arkansas,  by  attach- 
ment Rfrainst  Todd,  and  levied  on  his  interest 
in  certain  land  in  Chicot  County  on  the  18th  of 
June,  1877;  that,  on  February  2, 1878,  they  ob- 
tained judgment  in  that  suit,  against  Toda,  for 
f 4,841.64,  with  10  per  cent  interest  from  that 
ate,  the  judgment  declaring  that  it  was  a  lien 
upon  the  property  attached;  Shat  like  proceed- 
ings were  had  by  them  by  attachment  of  the 
same  land  in  suit  on  Uie  third  note,  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas,  and  a  judgment  was  re* 
covered  bv  them  against  Toad,  in  that  suit,  on 
the  19th  d^f  April,  1878.  for  $2,206.47,  with  10 

Ser  cent  interest  from  that  date,  the  judgment 
eclaring  that  it  was  a  lien  on  Uie  land;  that  in 
b<Ah  of  those  suits  Todd  was  personfaJly  sum- 
moned; that  on  the  18th  of  July,  1876,  Todd 
made  another  note  in  favor  of  Thomas  H.  Al- 
len &  Co. ,  of  which  firm  Thomas  H.  Allen  was 
a  member,  for  $1,607.58,  payable  thirty  days 
from  date;  that  a  judgment  was  recovered  by 
them  on  that  note,  agiunst  Todd,  in  a  court  in 
Pennsylvania,  on  July  17, 1877,  for  $1,637.88; 
that  that  judgment  was  duly  assigned  to  Allen, 
and  he  brought  suit  on  it  in  the  Circuit  Court 
of  Chicot  County,  against  Todd,  by  attach- 
ment; that  the  interest  of  Todd  in  the  land  be- 
fore mentioned  was  attached  in  that  suit,  and 
personal  service  was  also  had  upon  Todd,  and 
Allen  recovered  judgment  in  the  suit,  against 
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Todd,  on  February  2, 1877,  for  $1,688.83,  with 
interest  {rom  that  dale;  and  that  the  judgment 
declared  that  it  was  a  lien  on  the  land  attached. 
The  bill  further  alleges,  that  at  the  time  of 
the  execution  of  the  four  notes,  and  after- 
wards, and  up  to  and  after  the  first  of  August, 
1876,  and  at  the  Ume  of  the  levy  of  the  three 
attachments,  Todd  was  the  owner  of  an  undi- 
vided half  interest  in  a  pkmtation  called  the 
Bellevue  Plantation,  in  Chicot  County,  with 
certain  exceptions,  which  plantation  contained 
the  land  mentioned  as  having  been  so  attached, 
and  other  land;  that  at  the  July  Term,  1876,  of 
the  Circuit  Court  of  Chicot  County,  judgments 
were  obtained  against  Todd  in  favor  J.  Mo- 
Murray  &  Co.  and  of  Jurey  &  GiUis;  that  a  de- 
cree in  favor  of  one  Halliday,  enforceable  by 
execution,  already  existed  against  him  in  that  [^®7] 
court,  and  other  creditors  of  his  were  pressing 
him;  that,  finding  himself  thus  in  faiUng  cir- 
cumstances, he  conspired  with  the  defendant 
Smith,  who  was  his  son-in-law,  to  transfer  to 
Smith  a  large  and  valuable  part  of  his  property, 
to  save  it  from  his  creditors;  that,  in  pursuance 
of  that  design,  notwithstanding  Smith  was 
lar^y  indebted  to  Todd,  after  January,  1869, 
for  unpaid  purchase  money  for  the  half  in- 
terest in  the  Bellevue  Plantation,  which  Smith 
had  purchased  from  Todd,  and  although  Smith 
resided  on  that  plantation,  and  controlled  the 
crops  raised  on  it,  and  his  services  had  been 
taken  into  account  in  the  adjustments  and  pay- 
ments from  time  to  time  between  the  parties, 
and  Smith  had  kept  another  manager  almost  the 
entire  time  on  a  plantation  of  Todd's  called  Tel- 
low  Bayou,  and  there  was  in  fact  nothing  due 
from  T'odd  to  Smith  for  services.  Smith,  in  pur- 
suance of  such  fraudulent  purpose,brougbt  suit 
against  Todd  in  the  Circuit  Court  of  Chicot 
(x>unty,  on  the  4th  of  August,  1876,  for  the 
sum  of  $8,000,  for  pretendra  s^vices  not  paid 
for,  which  had  been  rendered  by  Smith  for 
Todd,  in  managing  his  Tellow  Bayou  Planta- 
tion and  his  half  interest  in  the  Belleyue  Plan- 
tation, from  January,  1869,  to  that  date,  at 
$1,000  a  year  and  interest,  and  caused  an  at- 
tachment to  be  issued,  which  was  levied,  on 
August  8, 1876,  by  direction  of  Smith,  on  all 
the  personal  property  of  Todd  on  the  two  planta- 
tions; that  on  the  14th  of  August,  1876,  the 
Yellow  Bayou  Plantation  was  sold,  to  satisfy 
Halliday's  decree;  that  after  applying  its  pro- 
ceeds a  balance  still  remained  due  to  Hallioay; 
that  such  balance  and  the  McMurray  judg- 
ments amounted  to  $1,285;  that  executions  were 
isBued  on  those  judgments,  and  for  the  balance 
due  Halliday,  and  on  September  28, 1876,  to 
satisfy  them,  the  half  interest  of  Todd  in  1200 
acres  of  the  Bellevue  Plantation,  beinip  its  most 
valuable  part,  was  sold,  and  bought  in  by 
Smith  at  less  than  $8  an  acre  for  an  entire  in- 
terest, when  the  same  was  at  the  time  reason- 
ably worth  from  $20  to  $80  an  acre;  that  Todd, 
in  pursuance  of  his  fraudulent  scheme,  did  not 
reoeem  the  lands  from  the  sale,  and  Smith 
afterwards  received  deeds  therefor:  that  after- 
wards, on  December  19, 1876,  Smith  directed 
the  sheriff  to  release  to  Todd  115  bales  of  cot-  [468' 
ton,  on  which  the  attachment  of  Smith  had 
been  levied  on  August  8, 1876,  and  to  attach 
the  interest  of  Todd  in  that  part  of  the  Bellevue 
Plantation  which  had  been  attached  in  the  suits 
of  the  plaintiffs,  and  also  to  attach  some  sixty 
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other  acres  of  land  which  Smith  claimed  was 
a  part  of  the  Bellevue  Plantation;  that  do  steps 
were  taken  In  the  attachment  suit  of^  Smith 
against  Todd  at  the  January  Term,  1877,  of 
tHe  Chicot  Circolt  Court,  the  Judgment  in 
favor  of  Jurev  A  Gillis  having  been  In  the 
mean  time  paid  off  by  money  raised  from  the 
sale  of  the  cotton  so  released  by  Smith;  that  at 
the  July  Term,  1877.  of  the  Chicot  Circuit 
Court,  and  after  the  levy,  on  June  18,  1877,  of 
the  attachments  in  the  suits  by  the  plaintiffs, 
an  appearance  was  entered  by  Todd  in  the 
suit,  and  a  pretended  answer  was  filed  for  him 
to  the  complaint;  that  one  Mole,  in  whose 
charge  and  custody  the  property  attached  in 
the  suit  was  left,  was  at  the  time  in  charge  of 
the  Yellow  Bayou  Plantation,  and  he  and 
others,  as  agents  of  Todd,  had  for  years  been 
in  charge  of  It;  that  five  of  the  eight  years' 
services  charged  for  by  Smith  were  barred  by 
limitation;  that  nevertheless  no  defense  was  in 

food  faith  put  In  to  the  suit,  the  answer  not 
eing  sworn  to  and  no  issue  made;  that  the  case 
was  submitted  to  a  Jury,  and  a  verdict  ren- 
dered, and  a  judgment  entered  for  $8,000 
against  Todd,  which  declared  that  it  was  alien 
upon  the  property  levied  on  under  the  attach- 
ment in  the  suit,  from  the  date  of  the  levy;  and 
that,  on  April  1,  1878,  the  said  property  was 
Bold  and  bought  In  by  Smith  for  the  nominal 
lum  of  |4,05o. 

The  bill  further  alleges  that  the  property  on 
which  the  liens  of  the  plaintiffs  are  declared  to 
rest  is  reasonably  worth  a  large  sum,  say 
$20,000,  and  more  than  enough  to  pay  off  their 
demands,  if  the  fraudulent  judspaent  in  favor 
of  Smith,  and  the  sale  tbereunaer,  should  be 
set  aside,  and  the  properly  be  sold  at  a  fair 
price. 

Smith  filed  an  answer  to  the  bill,  taking 
issue  on  its  material  allegations,  and  denying 
that  there  was  anything  c^lusive  or  fraudulent 
in  his  obtaining  his  jud^ent  and  buying  un- 
der it  the  lands  in  question.  The  answer  also 
avers  that  the  suit  was  vigorously  contested  by 
[469]  Toddjthat  Smith  was  justly  entitled  to  recover 
from  Todd  the  whole  amount  for  which  the 
Judgment  was  rendered;  and  that  at  the  time 
he  acquired  title  to  the  lands  so  purchased,  they 
were  subject  to  two  mortcai^es,  one  of  whicn 
was  for  about  $18,000,  and  the  other  of  which 
had  been  foreclosed,  and  a  decree  obtained,  in 
October,  1881,  fizinff  a  lien  on  the  lands, 
superior  to  the  title  of  Smith,  for  $0,748. 

The  heirs  of  Todd  also  put  in  an  answer, 
taking  issue  as  to  the  material  allegations  oi 
the  bill,  and  averring  that  Smith  had  had  con- 
tinubusly^  from  about  the  first  of  January, 
1868,  the  supervision  and  management  of  the 
Yellow  Bavou  and  Bellevue  Plantations,  as 
long  as  Toad  owned  or  controlled  them,  and 
hadnever  received  any  comp>ensation  for  his 
services  before  the  suit  for  the  $8,000  was 
brought;  and  that  they  and  each  of  them  be- 
lieved that  the  judgment  waslust  and  that  the 
sum  was  due  to  Smith  from  Todd. 

Springer,  the  administrator  of  Todd,  also 
put  in  an  answer  to  the  same  effect  as  that  of 
Smith. 

The  bill  did  not  waive  an  answer  on  oath, 
and  all  three  answers  were  sworn  to. 

Subsequently,  Smith  and  Springer  filed  a 
•worn  amendment  to  their  answer,  setting  up 
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that  letters  of  administration  were  granted  to 
Springer  on  the  estate  of  Todd  by  the  Probate 
Court  of  Chicot  County,  on  the  4th  of  August, 
1879,  and  that  the  demands  of  the  plaintiffs 
a^inst  the  estate  were  not  exhibited  to  the  ad- 
ministrator, as  required  by  the  statute,  before 
the  end  of  the  two  years  irom  the  granting  of 
the  letters. 

The  question  to  be  decided  In  this  case  is  ex- 
clusively one  of  fact,  and  concerns  the  honesty 
and  validity  of  the  claim  of  Smith  against 
Todd.  The  claim  is  supported  by  a  judgment, 
a  copy  of  which  is  contained  m  the  record. 
The  complaint  in  the  suit  was  sworn  to  by 
Smith  on  the  4th  of  August,  1876.  The  ac- 
count filed  with  the  complaint  states  that  the 
$8,000  is  due  for  services  rendered  in  the  su- 
pervision and  management  of  Todd's  Yellow 
Bayou  Plantation  and  his  half  interest  in 
the  Bellevue  Plantation,  from  January,  1869, 
to  date,  at  $1,000  per  annum,  and  interest. 
The  attachment  was  levied  on  the  5th  of 
August,  1876,  on  cotton  and  other  personal 
property  and  on  certain  land.  On  the  25th 
of  July,  1877,  Todd  filed  his  answer,  deny- 
ing each  and  every  allegation  of  the  com- 
plaint, and  on  that  aay  the  case  was  tried  by  a 
jury,  which  found  a  verdict  for  Smith  and  as- 
sessed his  damages  at  $8,000.  The  buiden  of 
proof  is  on  the  plaintiffs  In  this  suit  to  impeach 
that  judgment.  We  do  not  think  they  have 
successfully  done  it  It  would  not  be  profit- 
able to  discuss  the  evidence. 

Much  comment  is  made  on  the  fact  that 
Todd  did  not  plead  the  Statute  of  LimitaUont 
of  the  State  to  a  part  of  Smith's  claim.  But 
this  \a  not  an  objection  of  which  the  plaintiffs 
can  avail  themselves.  Todd  was  at  liberty  to 
waive  the  plea,  and  there  was  evidently  suffi- 
cient in  the  relations  of  the  parties  and  in  the 
circumstances  of  the  case  to  warrant  him  to 
doing  so. 

We  have  carefully  considered  the  evidence, 
and  the  various  propositions  advanced  by  the 
counsel  for  the  appellants  in  regard  to  the  facts, 
and  are  of  opinion  that  the  decree  of  the  Cir- 
cuit Court  was  right,  and  that  it  must  be  qf- 
firmed, 

Mr.  OhirfJtuHce  Fuller  was  not  a  member 
of  the  court  when  this  case  was  submitted,  and 
took  no  pari  in  its  decision. 
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XmiTED  STATES,  Appt., 

t, 

THB  MARSHALL  SILVER  MINING 
COMPANY  BT  AU 

(See  S,  0.  Beporter*8  ed.579-588.) 

Mineral  lande-^eHoppd—caneeiing  a  patent-^ 
errors  and  irregularities— 9uit  to  $eta$£de pat- 
ent by  United  8tate$~-when  hrought-^nn^ 
cent  purchaser, 

1.  When  parties  have  been  encaged  in  a  oonteet. 
both  before  the  ooarts  and  fti  the  land  oflloe.  with 
regard  to  their  rigbts  in  a  deposit  of  mioanu  or  a 
lode,  and  the  application  of  one  of  them  for  a  pat- 
ent has  been  aismiased  and  be  has  been  put  om  of 
court  In  the  pendinir  suit,  and  there  is  a  right  of 
appeal,  it  would  be  mequltanle  to  hold  that,  after 
he  has  acquiesced  and  remained  BUent  for  mora 
than  eight  years,  while  the  suooeasful  party  was  in 
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of  the  iode  working  out  Its  minera],  right 

n  the  face  of  the  unsuooeasful  party,  the  latter  can 

resume  the  contest,  after  such  long  Interval  and 

after  the  legal  title  had  passed  from  the  United 

States. 

2.  A  party  cannot  be  permitted  to  remain  silent 
for  more  tnan  eight  yean  after  he  has  abandoned 
the  contest  and  submitted  to  the  decision  of  the 
matter  at  issue,  although  it  may  have  been  erro- 
neous, and  then  oome  forward  in  a  court  of  equity 
after  the  title  has  passed  to  the  United  States  and 
seek  to  correct  the  errors  which  may  have  occurred 
during  the  progress  of  the  prooeedlngs  in  the  land 
office. 

3.  If  the  officers  of  the  land  department  have  acted 
within  the  general  scope  of  their  power  and  with- 
out fraud,  the  patent  which  has  issued  must  re- 
main a  valid  instrument,  and  the  court  will  not 
Interfere  unless  there  is  such  a  gross  mistake  or 
violation  of  the  law  which  confers  thebr  authority 
as  to  demand  a  cancellation  of  the  instrument. 

4.  Errors  and  irregularities  in  entering  and  pro- 
curing title  to  the  public  lands  ought  to  be  cor- 
rected within  the  land  department  so  long  as  there 
are  means  of  revising  the  proceeding  and  oorrect- 
iBg  such  eiTOIt. 

5.  A  bill  in  chancery,  brought  by  the  United 
States  to  set  aside  and  vacate  a  patent  issued  under 
Its  authority,  is  not  to  be  treated  as  a  writ  of  error 
or  as  a  petition  for  a  rehearing  in  chancery  or  as  a 
retrial  of  the  case  with  additional  proof. 

6.  The  conduct  of  the  parties  themselves,  for 
whose  benefit  such  action  is  brought,  must  be  free 
from  fault  or  neglect. 

7.  That  one  of  the  defendants  in  such  action  is  an 
Innocent  purchaser  of  the  property,  is  an  objection 
to  the  granting  of  such  relief. 

[No.  17.] 

Argued  Nw,  tO,  1888.     Decided  March  5,  2889, 


APPEAXi  from  a  decree  of  the  Circuit  Court 
of  Oie  United  States  for  the  District  of 
Colorado,  dismissing  a  suit  to  vacate  a  patent 
for  a  vein  or  lode  of  mineral  deposit.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

MeaiTB,  J,  H.  Hickcoz^  Jr,^  and  James  K. 
Reding^n,  for  the  United  States,  ai)pel]ant: 

A  patent  for  public  lands  issued  inadver- 
tently, bf  mistake,  against  or  without  author- 
ity of  law,  or  procured  by  fraud,  may  be 
vacated  by  suit  in  equity  in  the  name  of  the 
United  States. 

U,  8.  V.  sums,  69  U.  S.  a  Wall  625  (17: 765); 
ffugJiee  y.  U,  8.  71  U.  S.  4  Wall.  282  (18: 808); 
Johnson  y.  Tmcsley,  80  U.  8. 13  Wall.  72  (20: 
485);  ShepUv  y.  Ccnoan,  91  U.  8.  880  (23: 424); 
LeoDenworth,  L.  d  O,  R  Oo.  y.  TI,  8.  92  U.  8. 
788  (28: 684);  Mocn'e  v.  Bobbins,  96  U.  8. 580(24: 
848);  MarquezY.  FriMrie,  101 U.  S.  478(25: 800); 
U.  8.  V.  Atherton,  102  U.  8.  872  (26: 218);  U. 
8.  y.  Schurt,  102  U.  8.  878  (26: 167);  Moffat  y. 
U.  8.  112  XJ.  8.  24  (28: 623);  U,  8.  y.  Minor, 
114  U.  S.  288  (29: 11^;  MuUan  y.  U.  8. 118  U. 
8.  271  (80: 170):  MaxuoeU  Land  Grant  Oaee,  121 
U.  8.  825  (80: 949). 

A  badge  of  fraud  is  a  fact  calculated  to  throw 
suspicion  upon  a  transaction  and  calling  for  an 
explanation. 

Bump,  Fraud.  Ooav,  81;  Peebles  y.  Hortan, 
64 N.  C.  874;  FiUiM  y.OUs,  18  Wis.  495;  Sher^ 
man  y.  Hogland,  78  Ind.  472. 

A  fraud  is  the  misrepresentation  of  a  mate- 
rial fact,  or  creation  of  a  false  impression,  either 
l^  declaration,  deed  or  artifice,  to  mislead  an- 
other, or  cheat  bim,  or  obtain  an  undue  ad- 
vantage (St^y,  Eq.  §  192;  Laidlaw  y.  Organ, 
15  U.  6.  2  meat,  m,  195  (4: 214);  Pideock  v. 
Bishop,  8  Bam.  &  C.  605;  8mith  y.  Bank  of 
Beotland,  1  Dow,  Pari.  Cas.  272;  Ewins  v. 
Bieknell.  6  Ves.  Jr.  178, 182;  State  v.  Eblloway, 
8  Blackf.  45;  Taffior  v.  Ashton,  11  Mees.  &  W. 
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401^  Warner  y.  Daniels,  1  Wood.  A.  M.  108); 
the  suppression  or  concealmentof  any  material 
fact  which  the  party  is  legally,  equitably  or  iu 
good  conscience  bound  to  disclose  (Story,  Eq. 
§g  204,  207,  217;  2  Kent,  Com.  4th  ed.  pp.  490, 
491;  JSwns  y.  Bieknell,  6  Ves.  Jr.  178,  182; 
Ircine  v.  Rirkpatriok,  3  Eng.  L.  <&  Eq.  17; 
JueanY.  Toulmin,9A\&.M2);  fraudulent  sup- 
pression of  deeds  or  other  instruments  in  viola- 
tion of,  or  injury  to,  the  rights  of  others.  Story, 
Eq.  ^  252,  254;  Boicles  y.  Stmoart,  1  Sch.  & 
Lef.  222,  225;  Dormer  y.  Fortescue,  8  Atk.  124; 
Eyton  V.  Eyton,  2  Yem.  880;  Dalston  v.  Coats' 
toarth,  1  P.  Wms.  788. 

Messrs.  R.  S.  Morrison  and  Simon 
Stemet  for  appellees: 

Plaintiff  is  barred  by  limitations  and  laches. 

Uagner  v.  Stafilif,  18  Fed.  Rep.  218:  U.  8.  v. 
White,  17  Fed.  Rep.  565;  Ernest  v.  Vitian,  88 
L.  J.  N.  S.  Ch.  518;  Twin-Liek  Oil  Oo.  v.  Mar^ 
bury,  91  U.  S.  587  (28: 828). 

No  equity  in  Cayuga,  and  hence  no  equity  in 
bill. 

BohaU  y.  Dilla,  114  U.  8.  47  (29:61);  8t. 
Louis  Smdting  d  Bef.  Oo.  y.  Kemp,  104  U.  8. 
686  (26: 875). 

The  supreme  court  will  not  entertain  an  ap- 
peal prosecuted,  or  attempted  to  be  prosecuted, 
by  or  on  behalf  of  persons  not  parties  to  the 
record. 

OutonY.  Liwrpoollns.  Co.  109  U.  8.  173  (27: 
895);  Ob  parte  Cutting,  94  U.  S.  14  (24: 49); 
ExparU  Ooekcnjft,  104  U.  8.  578  (26: 856). 

When  the  United  States  is  a  suitor  in  a  court 
of  chancery,  it  stands  upon  the  same  footing 
as  a  private  individual. 

Fink  Y,  a  Neil,  106  U.  8.  272  (27:196);  0.  8. 
Tttlouf,  2  LoweU,  159;  U.  8.  v.  Flint,  4  Sawy. 
42.  FendaU  y.  U.  8. 14  Ct.  CI.  247;  U.  8.  v. 
White,  17  Fed.  Rep.  661;  17. 8,  v.  Oo^te.  21 
Fed.  Rep.  818;  U.  8.  y.  Union  Nat.  Bank,  10 
Ben.  408. 

The  Colorado  Central  Consolidated  Mining 
Company  is  a  bona  fids  purchaser. 

Colorado  Coal  db  Iron  Co.  v.  U.  8.  128  U.  8» 
807  (31: 188);  St.  Louis  Smelting  d  Brf.  Co.  v. 
Kemp,  104  U.  8.  636  (26:875);  Steel  v.  St. 
Louis  Smelting  d  Btf.  Co.  106  U.  S.  447  (27: 
226);  Ths  Tosendte  Valley  Case,  82  U.  S.  15 
WaU.  77  (21: 82);  Frisbie  v.  Whitney,  76  U.  S. 
9  WaU.  187  (19: 668). 

Mr.  Justice  Uiller  delivered  the  opinion  of    [582 
the  court: 

The  case  before  us  originated  in  a  bill  in 
^uity  brought  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Colorado,  in 
the  name  of  the  United  States  of  America,  by 
its  Attomey-(jkneral,  and  the  District  Attorney 
of  the  United  States  for  that  district,  against 
the  Marshall  Silver  Mining  (^mpany  and  the 
Colorado  Central  C(»aoli&ted  Mining  Com- 
pany, defendants. 

llie  purpose  of  the  bUl  was  to  set  aside  and 
vacate  a  patent  issued  by  the  €k)vemment  to  the 
Marshall  Silver  Mining  Company,  for  a  vein  or 
lode  of  mineral  deposit,  lying  in  the  Griffith 
Mining  District,  in  the  County  of  Clear  Creek, 
Colorado,  known  as  the  "Tunnel  Lode,  No.  5,'* 
dated  on  the  8th  day  of  June,  1874.  After- 
wards another  patent,  including  a  part  of  the 
same  land  covered  by  the  one  just  referred  to, 
was  issued  to  McClellan,  Rist  and  Webster, 
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upon  what  was  called  the  "  Cayuga  Lode/'  on 
the  Slst  day  of  January,  1882. 

The  grounds  which  are  set  up  in  the  bill  for 
vacating  the  first  mentioned  patent  are  mainly 
such  as  go  to  show  that  its  issue  fraudulently 
deprived  the  holders  of  the  second  instrument  of 
the  right  to  the  title  of  so  much  of  the  land  as 
is  covered  by  the  conflicting  boundaries  dc 
scribed  therein,  so  that  the  result  of  a  decree 
4)DDullinc  the  first  patent  would  be  to  give  to 
(he  claimants  under  the  second  the  paramount 
[563]  title.  The  circuit  court,  after  hearing  the  case 
on  the  bill,  two  different  demurrers,  answers, 
replication,  and  a  lfu;ge  amount  of  testimony, 
dismissed  the  suit.  From  that  decree  the  pres- 
ent appeal  was  taken  by  the  United  States. 

At  the  begioing  of  this  term  the  attorney  for 
the  Govercment  filed  in  this  court  a  statement 
that  the  United  States  had  no  pecuniary  inter- 
est in  the  suit,  and  the  officers  charged  with  the 
conduct  c^f  such  matters  on  the  part  of  the 
Govern ment  declined  to  take  any  further  part 
in  the  ar^ment  of  the  case.  They  did  not, 
however,  dismiss  the  appeal,  and  made  no  ob- 
jection to  its  prosecution  by  the  private  parties 
interested  in  the  matter,  who  had  conducted  the 
case  Irom  its  inception.  Thereupon  a  motion 
was  made  by  the  appellees  and  ar^ed  before 
the  court  to  dismiss  the  appeal,  which  was  re- 
sisted by  the  counsel  interested  in  the  second 
patent.  Under  all  the  circumstances,  the  court 
determined  to  hear  it,  refused  the  motion,  and, 
after  a  thorough  argument,  the  case  is  now  be- 
fore us  for  decision. 

The  charges  which  are  made  the  basis  for  the 
relief  sought  here  may  be  comprehended  under 
two  heads,  although  they  are  so  mingled  to- 
firether  in  the  bill  that  it  seems  doubtful  whether 
they  were  intended  to  be  considered  and  treated 
as  separate  propositions.  The  main  ground  is 
an  allegation  of  fraud,  practiced  upon  the 
parties  claiming  the  Cayugisk  lode,  by  collusion 
between  those  having  the  management  of  the 
claim  to  Tunnel  Lode,  No.  5,  and  certain  of- 
ficers of  the  Land  Department,  and  particularly 
the  register  and  receiver  of  the  land  office  located 
at  Central  City. 

The  material  facts  are.  that  the  claimants  to 
both  of  these  lodes  seem  to  have  been  prospect- 
ing in  that  vicinitjr,  and  discovered  mineral  in 
their  different  claims  about  the  same  time. 
They  each  had  their  claims  staked  out  and  sur- 
veyed by  deputy  surveyors  of  the  United 
State?,  and  about  the  same  time  they  «ich 
made  application  to  the  land  office  for  their 
entry,  with  a  view  of  obtaining  patents  there- 
for. Upon  the  application  bSng  made  for  a 
Sat  en  t  upon  the  Cayuga  lode,  the  Marshall 
ilver  !iiining  Company,  discovering  that  it 
interfered  with  a  portion  of  their  claim,  brought 
15841  ^  ^^  ^^  ^^®  ^^^^  court  of  the  State,  under  the 
^  Act  of  Congress  on  that  subject  (§  2826,  R.  8.) 

against  McClellan,  Rist  and  Webster,  asserting 
the  superiority  of  their  claim  to  a  patent  for 
the  land  in  trontroversy.  The  statute  provides 
that  the  judgment  in  such  a  suit  shall  govern 
the  rights  of  the  parties  in  the  land  office. 
This  suit  was  on  the  docket  of  the  court  for 
some  time,  perhaps  a  year  or  more.  In  the 
mean  time  Kist,  one  of  the  parties  in  interest 
under  the  claim  to  the  Cavuga  lode,  made  a 
disclaimer  in  the  local  land  office  of  the  pro 
ceedings  taken  by  his  partners,  in  the  name  of 
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McClellan,  Rist  and  Webster,  and  so  far  as  he 
was  interested  in  that  claim  directed  the  pro- 
ceedings to  be  dismissed.  Accordingly,  the 
register  and  receiver  of  that  office  maae  an  en- 
try dismissing  the  claim  to  the  Cayuga  lode 
and  the  application  for  a  patent  thereon,  under 
the  belief,  as  they  expressed  it,  that  such  waa 
the  necessary  result  of  the  action  of  Rist. 

One  of  the  questions  of  fact  which  is  disput- 
ed in  this  case  is,  whether  McClellan  and 
Webster  had  notice  of  these  proceedings,  which 
resulted  in  the  dismissal  of  the  application  for 
a  patent  upon  the  Cayuga  claim.  This  will 
be  considered  presently. 

Not  long  after  this  order  was  made  in  the 
local  land  office  the  owners  of  the  Tunnel  lode, 
who  had  assumed  the  name,  either  by  incorpo- 
ration or  as  partners,  of  the  Marshall  Silver 
Mining  Company,  dismissed  the  suit  which 
they  had  brought  in  the  state  court,  contesting 
the  right  of  the  Cayuga  claimants  to  a  patent 
for  the  property  m  controversy.  The^  ob- 
tained from  the  clerk  of  the  court  a  certificate 
of  such  dismissal,  and  thereupon  proceeded  in 
the  prosecution  of  their  claim  in  the  land  office, 
ex  parte.  They  piocured  from  the  surveyor  of 
the  United  States,  by  his  deputy,  an  amended 
survey  of  their  claim,  and  it  was  then  allowed 
by  the  local  officials.  It  was  forwarded  by 
them  to  the  Commissioner  of  the  General  Land 
Office,  who,  after  a  full  consideration  of  the 
subject,  occupying  nearly  a  year,  issued  to  the 
Marshall  Silver  Mining  Company  the  patent 
which  is  now  assailed  by  the  bill  of  complaint 
in  this  case.  They  had  before  taken  possession 
of  the  property,  and  thev  worked  the  lode  now 
in  dispute  for  about  eight  years  and  a  half, 
without  anv  con^laint  being  made  by  the 
claimants  oi  the  Cayuga  lode.  At  the  end  of 
that  time  these  parties  appeared  before  the 
Land  Department,  denied  the  validity  of  the 
order  dismissing  their  claim,  and  proceeding 
themselves  ex  parte,  without  notice  to  the 
Marshall  Silver  Mining  Company,  procured 
the  patent  already  refeired  to,  dated  January 
81, 1882. 

The  main  controversy  aridns  out  of  this 
condition  of  affairs  is  upon  the  allegation  that 
Rist  was  corruptly  induced  to  apply  to  the  reg- 
ister and  receiver  of  the  local  land  office  for 
the  dismissal  of  the  claim  in  which  he  was  an 
interested  party,  and  that  these  officers  were  in 
collusion  with  him  and  the  claimants  of  the 
Tunnel  lode  in  making  the  order  which  they 
did. 

It  must  be  conceded  that  there  is  a  total  fail- 
ure to  establish  anv  such  corrupt  motive  or  ac- 
tion on  the  part  of  either  the  officers  or  Rist^ 
What  the  motives  were  which  induced  Rist  to 
make  his  application  to  the  officers  of  the  land 
office  is  not  very  plain;  but  he  acted  through 
Mr.  Butler,  a  lawyer  of  character  and  reputa- 
tion, and  no  eviaence  was  introduced  show- 
ing that  he  was  imposed  upon,  misled  or 
bought  up.  Still  le^  is  there  any  evidence 
that  the  register  or  receiver  were  bribed  or  in- 
fluenced by  any  improper  motives  in  the  action 
which  they  took. 

It  is  alleged  in  the  answer  that  the  legal 
view  which  these  officers  took  of  the  matter, 
that  a  withdrawal  on  the  part  of  one  of  the 
claimants  who  had  a  real  Interest  in  the  claim 
required  the  dismissal  of  the  whole  claim,  may 
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have  been  the  law  of  the  case.  We  do  not 
consider  it  necessaij  now  to  inqxiire  whether 
such  was  the  law. 

It  is  also  alleged  in  the  answer  that  such  had 
been  the  course  of  proceeding  in  similar  cases 
before  that  time  in  the  Land  Department.  We 
do  not  know  that  there  is  any  evidence  that 
such  bad  been  the  ruling  or  that  a  contrary  de- 
cision had  ever  been  made.  At  all  events,  as 
the  case  presents  itself  to  us,  there  is  no  cor- 
rupt or  fraudulent  motive  on  the  part  of  these 
omcers  shown  as  a  foimdation  for  setting  aside 
this  patent  Whether  or  not  there  was  a  mis- 
take made  by  them  in  regard  to  the  law  of  the 
[586]  subject,  we  do  not  think  it  necessary  to  decide 
now;  nor  are  we  satisfied  that,  if  it  was  a  clear 
mistake  of  law  by  these  officers,  it  was  so  far 
an  essential  element  in  the  final  determination 
of  the  Commissioner  of  the  General  Land  Of- 
fee  of  the  rights  of  the  parties  as  to  invalidate 
the  patent  issued  as  the  result  of  those  proceed- 

Tliis  point,  in  our  opinion,  is  relieved  of  any 
difficulty  by  the  subsequent  conduct  of  Mc* 
Clellan,  Rist  and  Webster,  in  regard  to  the 
matter,  which  amounted  to  an  acceptance  of 
the  decision  of  the  register  and  receiver,  and  an 
acquiescence  in  it,  that  forbids  an  assertion  by 
them  now  of  a  claim  which  they  might  have 
asserted  at  a  previous  stage  of  the  transaction. 
McClellan,  andperhapa  another  of  the  claim- 
ants, lived  at  Georgetown,  Colorado,  about 
twenty  miles  from  the  land  office  at  Central 
City,  where  all  these  proceeding  were  con- 
ducted, and  some  twen^-two  miles  from  the 
locality  where  the  lodes  in  question  were  situ- 
ated. Although  there  is  some  dispute  as  to 
whether  the^  received  notice  of  the  order  dis- 
niissin?  theur  claim,  we  are  of  opinion  that 
the  evidence  clearly  preponderates  in  favor  of 
the  conclusion  that  they  did  receive  such  no- 
tire  immediately  after  the  order  was  made. 

It  appears  from  the  testimony  of  Arnold,  the 
receiver  of  the  land  office  at  Central  City, 
which  is  supported  by  a  press  copy  of  a  letter, 
that  he  notified  McClellan  &  Webster,  on  April 
80,  1878.  of  the  dismissal  of  the  Cay^ra  claim; 
and  that  this  notice  was  given  by  mail,  in  con- 
formity with  the  usual  practice  of  the  office  at 
that  time.  Arnold  also  testifies  that  he  knows 
that  McClellan  received  the  letter. 

The  suit  in  the  state  court  was  dismissed  by 
the  Marshall  Silver  Mining  Company  shortly 
after  the  order  was  made  by  the  local  land  of- 
fice dismissing  the  Cayuga  claim.  That  was  a 
suit  in  which  McClellan  and  Webster  were  de- 
fendants; it  had  been  {progressing  for  some 
time,  and  it  is  impossible  to  believe  they  did 
not  have  notice  of  its  dismissal;  for  ordinary 
attention  to  their  own  interests  would  have  re- 
quired them  to  know  what  was  going  on  in  re- 
gard to  it. 

The  Marshall  Silver  Mining  Company  and 
the  Colorado  Central  Consolidated  Mining  Com- 
pany, to  which  the  former  conveyed  their  in- 
[587]  terest,  continued  workinir  the  mine  upon  their 
lode  from  1873  until  1882,  without  any  inter- 
ference on  the  part  of  McClellan  or  Webster; 
and  the  former  admits  that  he  knew  those  com- 
panies were  so  working:  yet,  during  all  this 
time,  a  period  of  some  eight  years  and  a  half, 
they  made  no  objection  to  such  working,  al- 
though they  must  have  known  all  that  was  go- 
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ing  on  in  regard  to  it  Thejr  acquiesced  in  the 
proceedings,  and  made  no  effort  to  set  aside  the 
patent,  or  to  correct  any  injustice  which  had 
been  done  them  in  the  proceedings  upon  which 
the  patent  had  been  issued,  while  the  other  par- 
ties had  full  and  undisputed  poasession  of  the 
land. 

It  may  be  said  thai  thev  could  not 'help 
themselves,  and  that  this  silence  and  inaction 
on  their  pait  did  not  imply  acquiescence.  But 
they  had  the  right  to  appeal  to  the  Commia- 
sioner  of  the  (General  Land  Office  from  the  or- 
der of  the  register  and  receiver  dismissing  Uieir 
application.  This  was  not  done,  and  it  never 
has  been  done.  When  parties  are  engaged  in 
a  contestL  both  before  the  courts  and  in  the  land 
office,  with  regard  to  their  rights  in  a  deposit 
of  mineral  or  a  lode,  in  both  ofwhich  tribunals 
action  has  been  taken,  putting  one  party  entire- 
ly out  of  court  in  the  pending  suit,  and  dlamisa- 
ing  the  same  partjr's  application  for  a  patent, 
and  there  is  a  right  of  appeal,  it  would  be  a 
most  inequitable  rale  to  hold  that,  after  he  has 
acquiesced  and  remained  aDent  for  more  than 
ei^t  years,  while  the  successful  party  is  in 
possession  of  the  lode  in  controversy,  working 
out  its  mineral,  right  in  the  face  of  the  unsuc- 
cessful party,  the  latter  can  resume  the  con- 
test after  this  long  interval,  and  after  the  le^al 
title  has  [passed  from  the  United  States.  Under 
the  decisiona  made  bv  this  court  there  is  no 
doubt  that  the  legal  title  to  Uiis  mineral  land 
did  pass  from  the  United  States  by  the  first 
patent.   U.  8,  v.  Sehurz,  108  U.  S.  878  [26: 167]. 

All  the  errors  and  irregularities  which  occur 
in  the  process  of  entering  and  procuring  title 
to  the  public  lands  of  the  United  States  ought 
to  be  corrected  within  the  Land  Department, 
which  includes  the  authoritv  vested  in  the  Sec- 
retary of  the  Interior,  so  long  as  there  are 
means  of  revising  the  proceedinoa  and  correct- 
ing these  errors.  A  party  cannot  oe  permitted  to 
remidn  silent  for  more  than  eiffht  vears  after 
he  has  abandoned  a  contest  and  submitted  to 
the  decision  of  the  matter  at  issue,  although  it 
may  have  been  erroneous,  and  then  come  for- 
ward in  a  court  of  equity,  after  the  title  has 
paased  from  the  United  States,  and  seek  to  cor- 
rect the  errors  which  may  have  occurred  dur^ 
ing  the  progress  of  the  proceedings  in  the  land 
office.  If  the  officers  of  that  department  of  the 
Government  have  acted  within  the  general 
scope  of  their  power,  and  without  fraud,  the 
patent  which  has  issued  after  such  proceedings 
must  remain  a  valid  instrument,  and  the  court 
will  not  interfere,  unless  there  is  such  a  gross 
mistake  or  violation  of  the  law  which  confers 
their  authority  as  to  demand  a  cancellation  of 
the  instrument 

We  see  no  such  gross  mistake  in  the  present 
case,  but  do  think  there  is  such  laches  as 
amounts  to  acquiescence  in  regard  to  the  pro- 
ceedings before  the  Land  Department,  as  to 
which  error  is  charged,  and  precludes  the  in- 
terference x>f  a  court  of  equitV  to  annul  or  set 
aside  the  patent  Issued  in  1874. 

We  have  recently  had  before  us  a  number 
of  this  class  of  cases.  In  which  the  attempt  has 
been  made  to  invalidate  bv  a  decree  of  the  court 
patents  which  have  been  issued  by  the  Govern- 
ment of  the  United  States  to  pnvate  parties. 
There  has  been  such  frequent  occasion  to  con- 
sider the  subject  that  it  would  be  only  a  repe- 
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tition  to  go  over  the  ground  again.  This  whole 
question  was  very  fully  reviewed  during  the 
present  term  of  the  court  in  the  case  of  United 
States  V.  Iron  Silver  Mining  Company^  128  U. 
8.  673  [ante,  5711,  in  the  opinion  delivered  by 
Mr  Justice  Field,  in  which  the  various  decis- 
ions were  re-examined  with  care. 

The  more  important  of  these  cases  are  Mas^ 
well  Land  Orant  Case,  121  U.  8.  825  [80:  949]; 
and  Colorado  Goal  db  Iron  Oo.  y.  United  States, 
128  U.  8.  807  [81: 182].  To  these  may  he  add- 
ed United  States  v.  San  Jacinto  Tin  Go.  125  U. 
8.  278  [81:  747];  and  United  States  v.  Beebe,  127 
U.  8.  888  [32: 121]. 

Some  point  is  made,  in  the  bill  and  in  the 
argument,  concerning  the  amended  survey  of 
the  Tunnel  lode  claim,  and  the  manner  of  its 
presentation  to  the  Commissioner  of  the  Gen: 
eral  Land  Office,  with  other  irregularities  which 
are  suggested  and  pointed  out;  but  we  think  it 
must  be  t^ken  to  be  the  settled  doctrine  of  this 
court  that  a  bill  in  chancery,  brought  by  the 
United  States  to  set  aside  ana  vacate  a  patent 
issued  under  Its  authority,  is  not  to  be  treated 
as  a  writ  of  error,  or  as  a  petition  for  a  rehear- 
ing in  chancerv,  or  as  if  it  were  a  mere  retrial 
of  the  case  as  ft  was  before  the  land  office,  with 
Buch  additional  proof  as  the  parties  may  be 
able  to  produce. 

The  dignity  and  character  of  a  patent  from 
the  Unit^  States  is  such  that  the  holder  of  it 
cannot  be  called  upon  to  prove  that  everything 
has  been  done  that  is  usual  in  the  proceedings 
had  in  the  Land  Department  before  its  issue, 
nor  can  he  be  called  upon  to  explain  every  ir- 
regularity or  even  impropriety  in  the  process 
by  which thetiie patent  isprocured.  Especially 
is  it  true  that  where  the  United  States  has  not 
received  any  damage  or  injury,  and  can  obtain 
no  advantage  from  the  suit  instituted  by  It,  the 
conduct  of  the  parties  themselves,  for  whose 
benefit  such  action  may  be  brought,  must  itself 
be  so  free  from  fault  or  neglect  as  to  authorize 
them  to  come,  with  clean  hands,  to  ask  the  use 
of  the  name  of  the  (Jovemment  to  redress  any 
wrong  which  may  have  been  done  to  them. 

One  matter  which  has  been  much  discussed 
before  us  is,  whether  the  Colorado  Central 
Consolidated  Mining  Company,  one  of  the  de- 
fendants in  this  suit,  and  the  present  owner  of 
such  title  as  passed  to  the  Marshall  Silver  Min- 
ing Company  by  the  patent  sought  to  be  va- 
cated, is  an  innocent  purchaser  of  the  property 
In  ignorance  of  any  or  the  matters  set  up  by  the 
complainants.  While  it  is  not  necessary  to  pass 
upon  this  subject  in  the  view  we  have  taken  of 
the  case,  it  is  not  improper  to  say  that,  as  pre- 
sented to  us,  the  claim  of  that  company  to  be 
an  innocent  purchaser  presents  a  verjr  formida- 
ble objection  to  the  granting  of  the  relief  asked 
for  in  a  court  of  equity. 

The  decree  af  the  Cirevit  Court  for  the  Dis- 
trict of  Colorado  is  affirmed. 


GEORGE  M.  PETERS.  Appt., 

V. 

THE  ACTIVE  MANUFACTURING  COM- 
PANY. 

(See  8.  a  Rei>orter*i  ed.  63(MMU 

Letters  patent — metallic  moldings— infringe' 

ment, 
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1.  Noyes*  machine  tor  putttng  metalUo  molding* 
upon  oomhs  was  in  use  more  tnan  three  years  be- 
fore the  date  of  plalntiiTs  invention  for  attaohinjr 
sheet  metal  moldings,  and  the  former  anticipates 
the  latter. 

2.  The  onlv  diflFerenoe  between  Noyes*  device  and 
that  of  the  plaintiflf  is  that  in  Noyes*  the  stock  holds 
the  moldinjg  stationary  wtille  the  comb  is  forced 
into  the  molding  by  the  action  of  the  followen 
but  its  action  is  substantially  the  same  as  that  of 
the  stock  in  the  plaintiff*8  patent. 

d.  The  third  claim  of  plaintilTs  patent  is  not  in- 
fringed because,  in  aefendaot*B  apparatus,  no 
washers  are  used  foradJustmenti 

[No.  66.] 
Argued  Jan.  tS,  1889.     Decided  March  6, 1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict  of  Ohio,  dismissing  a  suit  for  infringe- 
ment of  letters  patent  x^o.  178,468,  granted 
June  6,  1876,  to  the  plaintiflf.  George  M.  Pe- 
ters, for  an  improvement  in  tools  for  attachiog 
sheet  metal  moldings.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Jfr.BenjaminBatterwor  th  forappeUant. 

Mr.  Arthur  Stem  for  appellee. 

Mr.  Justice  Bl&tehford  delivered  the  opbk'  [  53 1  ] 

ion  of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Cir- 
cuit  Court  of  the  United  States  for  the  SouUi- 
em  District  of  Ohio,  in  January,  1882,  by 
George  M.  Peters  against  the  Active  Manufact- 
uring Company,  for  the  alleged  infringement 
of  letters  patent  No.  178,463,  granted  June  6, 
1876,  to  the  plaintiff,  George  M.  Peters,  for  an 
improvement  in  tools  for  attaching  sheet  metal 
moldings,  on  an  application  filed  March  7, 1876. 

The  specification,  drawings,  and  claims  of 
the  patent  are  as  follows: 

"My  invention  comprises  a  peculiarly  con- 
structed sheath  or  holder,  wherewith  the  orna- 
mental molding  on  the  top  of  the  carriage 
dashes  may  be  applied  in  the  most  expeditious 
manner,  and  without  bending  or  buckling,  or 
otherwise  injuring  or  marring  either  said  mold- 
ing or  its  supporting  dash  board. 

"In  its  preferred  form,  said  sheath  consists 
of  a  two-i^rt  holder  or  receiver,  connected  to- 
gether with  bolts  and  washers,  and  provided 
with  a  longitudinal  groove  or  channel  of  such 
size  ahd  shape  as  to  readily  inclose  the  molding 
that  is  to  he  applied  to  the  upper  edge  of  the 
dash,  a  key  or  other  suitable  stop  being  fitted  [532] 
within  the  sheath,  to  prevent  the  molding  slip- 
ping through  said  longitudinal  groove  when 
the  device  u  in  use. 

"The  sheath  is  rendered  capable  of  carrying 
moldings  of  various  lengths  and  sizes  by  an 
arrangement  of  adiusting  devices  whose  details 
of  construction  wul  be  hereinafter  more  fully 
explained. 

"In  the  accompanying  drawing,  forming 
part  of  this  specification,  Figure  1  is  a  perspect- 
ive view  of  a  two-part  sheath  in  an  inverted 
position,  the  middle  portion  and  rear  end  of  the 
device  being  broken  away.  Fig.  2  is  a  per- 
spective view  of  the  molding  detached  from 
sheath.  Fig.  8  is  a  plan  showing  the  molding 
located  witOn  the  sheath.  Fig.  4  is  a  longitu- 
dinal section  through  the  rear  end  of  the  sheath, 
with  a  screw  stop  for  the  molding  to  bear 
against  Fig.  5  is  a  transverse  section  at  the 
line  X  a;,  showing  the  molding  incased  within 
the  sheath;  and  Figs.  6  and  7  represent  modifi- 
cations of  the  holder. 
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"A  and  B  reprenat  two  melBllic  btus  of  aay 
appropriate  Mze  and  baTiag  their  lower  outer 
edges  slighliy  beveled  oft  at  a  and  b.  Tbese 
bara  are  maintained  in  a  parallel  position  with 
reference  to  each  other  by  means  of  bolts  or 
screws  C  and  washers  or  fllliogs  D.  Instead 
of  washers  aad  bolts  or  screws  C,  the  bare  maj 
he  mainlaioed  In  parallel  position,  and  eepai- 
rated  or  brought  nesrer  together,  bv  means  of 
rightaDd'lefl  screws,  the  rlgb^hana  thread  of 


to  the  front  end  of  the  sbeath  and  guttered  at/, 
to  sTold  contact  with  the  upper  edge  of  tbedaab. 
"The  bus  are  furnished  with  undercut 
notches  g  g'  'a  recelTe  a  detachable  key,  0, 
which  latter  serves  as  a  stop  or  abutment  for  |S34] 
the  rear  end  of  the  molding  to  rest  against,  A 
series  of  similar  notches  may  be  made  in  the 
bars  A  B  at  such  distances  from  the  front  end 
of  the  sheath  as  wlU  correspood  with  the  vari- 
ous lengths  of  moldings;  or,  if  preferred,  the 


^S-G.a.. 


■aid  fcrew  engaging  a  f emole  screw  in  one  bar, ' 
umI  the  Peft-hand  thread  engaging  a  female 
■crew  In  the  other. 

"The  bar  A  has  a  longiludlnal  groove,  B, 
formed  along  its  Inner  surface  and  near  the 


the  two  members  A  B  of  the  sheath  are  Joined 

together  the  grooves  E  E' form  a  channel  that  is 

•pproiimalcly  circular  in  Its  transverse  section. 

"FrepreaeotaB  boob, shackle,  or  link,  pivoted 

in  u.  s. 


notches  and  key  may  be  dtapenaed  with,  and  k 
screw,  U,  may  be  arranged  for  the  molding  to 
bear  against,  aa  seen  in  Pig.  4.  This  screw 
may  be  adjusted  out  or  In  to  agree  with  the 
length  of  molding. 

"The  advancing  end  of  the  sheath  Uiotinded 
oQ  at  I,  so  as  not  to  tear  up  tbe  leather  cover- 
ings of  the  dash  while  the  molding  is  being  ap- 
plied.   Tbe  molding  con^ls  of  ft  sheet  metal 

tube,  J,  havingal -—'■-'  "' ■'— 

E,  and  a  flaring  o 
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This  trumpet  mouth  is  located  at  the  forward 
eod  of  the  molding. 

"As  reprcsentea  in  Fig.  7.  the  sides  of  the 
molding  M  are  straight  and  have  an  outward 
flare,  the  top  of  said  molding  being  somewhat 
crowning.  This  illustration  shows  a  three-part 
sheath,  the  two  outer  bars  N  N^  bein^  secured 
to  the  central  member  O  by  right  and  left  hand 
screws  n  n'  and  nuts  P.  Fig.  6  represents  the 
sheath  as  made  of  a  single  piece  of  metal  or 
other  suitable  material. 

* 'Previous  to  using  the  sheath  the  key  G  is 
first  inserted  in  the  notches  a  ^,  at  such  a  dis- 
tance from  the  end  I  as  will  correspond  with 
the  length  of  molding  J,  which  latter  is  then  slid 
into  the  groove  E  E  ,  the  rear  end  of  said  mold- 
ing being  brought  in  contact  with  the  vertical 
edge  of  Sdd  k^.  When  thus  located  within 
the  sheath  the  flaring  mouth  L  of  the  molding 
has  a  slight  projection  beyond  the  chamferea 
end  I  of  the  was  A  B,  as  represented  in  Fig.  3. 
The  carriage  dash  is  then  held  perfectly  rigid, 
and  the  upper  margins  of  the  coverings  of  the 
same  are  inserted  In  the  flaring  end  L  of  the 
molding,  after  which  any  suitable  power  is  ap- 
plied to  the  hook  F  to  draw  the  sheath  along 
the  top  of  said  margins  or  projections.  As  the 
sheath  advances  the  flaring  mouth  serves  to 
conduct  the  leather  margins  into  the  slot  K  of 
the  molding,  and  as  the  grooves  E  E^  prevent 
any  radial  distension  of  the  tube  J,  it  is  evident 
that  the  molding  is  caused  to  embrace  said 
margins  in  the  most  uniform  and  secure  man- 
[535]  ner.  After  the  molding  has  traversed  the  en- 
tire length  of  the  dash  the  sheath  can  then  be  re- 
tracted, thereby  leaving  the  tube  Jin  its  proper 
position  upon  the  dash,  the  flaring  end  L  bemg 
either  filed  oflf  or  else  disposed  of  in  any  other 
suitable  manner.  During  the  progress  of  the 
sheath  along  the  top  of  dtSb,  the  molding  is  im- 
pelled forward  by  the  key  G,  and  consequently 
no  strain  whatever  Is  brought  to  bear  upon  the 
fiariDg  end  L  of  the  tube. 

"As  a  considerable  degree  of  force  is  required 
to  anchor  the  molding  J  secure! v  to  the  leath- 
ern margins,  it  is  evident  Uiat  the  driving  ac- 
tion of  key  G  would  have  a  tendency  to  buckle 
said  tube;  but  this  defect  is  obviated  by  making 
the  channel  of  the  sheath  of  such  capacitjr  as 
to  allow  a  pretty  snug  fit  of  the  molding  with- 
in it. 

"When  a  longer  molding  is  to  be  applied  to 
a  dash,  the  kev  G  is  driven  out  and  inserted  in 
another  set  of  notches  nearer  the  rear  end  of 
the  sheath;  or  the  same  results  may  be  effected 
bv  causing^the  molding  to  abut  asftiustthe  end 
of  screw  H,  the  latter  being  adjusted  either 
out  or  in,  so  as  to  agree  with  the  length  of 
molding  that  the  sheath  is  to  carry.  The 
width  of  channel  E  E^  may  be  increasea,  to  re- 
ceive a  molding  of  greater  diameter,  bv  re- 
moving washers  or  filling,  and  inserting  thicker 
ones  hi  their  place,  or  by  turning  the  right  and 
left  band  screws,  where  the  Tatter  are  em- 
ploved. 

'^It  is  pfeferred  to  make  the  sheath  of  two 
pieces,  on  account  of  the  facility  of  grooving 
them;  but  it  is  evident  the  holder  maybe  made 
of  a  greater  or  lees  nmnber,  if  desired.  (See 
Figs.  6  and  7.)  It  is  also  preferred  to  have  the 
sheath  embrace  the  molaing  as  completely  as 
possible,  so  as  to  brinff  the  Tower  edges  of  the 
oars  A  B  near  the  parniig  E,  and  thereby  pre- 
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vent  any  spreading  of  the  tube  at  said  slot;  but 
if  the  tube  is  sufficiently  stiff  to  prevent  such 
spreading,  the  sheath  need  not  surround  the 
molding  so  completely.  This  modified  form 
of  sheath  is  shown  in  Fig.  6. 

"Furthermore,  the  sheath  may  be  composed 
of  wood  lined  with  a  metallic  oushing.  It  is 
evident  that  this  form  of  sheath  may  be  advan- 
tageously employed  for  attaching  sheet  metal 
moldings  for  tubies  to  various  articles;  and  I  re- 
serve the  right  to  use  it  for  any  and  ''very  pur- 
pose that  it  IS  capable  of. 

"What  I  claim  as  new,  and  desire  to  secure 
by  letters  patent,  is — 

"1.  A  sheath  for  api>lying  metallic  moldings, 
said  sheath  being  fumishea  with  a  stop  for  ad- 
vancing the  molding,  all  substantially  as  and 
for  the  purpose  specified. 

"2.  The  within  described  sheath  for  apply- 
ing metallic  moldings,  said  sheath  being  f  ur- 
ni^ed  with  recesses/'^,  and  a  key,  G,  or 
their  equivalent  stops,  as  and  for  the  purposes 
explained. 

^'3.  A  sheath  composed  of  two  grooved  bars 
A  E  B  E'  bolts  or  screws  C,  and  washers  D, 
whereby  the  sheath  is  rendered  capable  of  ad- 
justment to  contain  moldings  of  aifferent  di- 
ameters, as  herein  set  forth. 

"4.  The  combination  of  bars  A  E  B  E'  and 
guttered  hook  or  shackle  F  /,  for  the  object 
slated." 

Infringement  is  alleged  of  claims  1,  2  and  8. 

The  defenses  insisted  upon  are  want  of  inven- 
tion, want  of  novelty,  ana  non-infringement  of 
claims. 

The  substance  of  the  invention  set  forth  in 
the  specification  is  the  use  of  a  sheath  or  holder 
or  receiver,  having  in  it  a  longitudinal  groove 
or  channel,  in  which  is  placed  the  molding 
that  is  to  be  applied  to  the  upper  edge  of  the 
dash  board,  the  sheath  or  holder,  when  pulled, 
drawing  with  it  the  molding  over  the  upper 
edore  of  the  dash  board,  and  the  key  or  stop 
being  fitted  within  the  sheath  or  holder  to  pre- 
vent the  molding  from  slipping  through  the 
groove.  One  useful  effect  of  tne  sheath  is  ta 
support  the  molding  laterally,  and  prevent  it 
from  bending  or  buckling,  or  injuring  the  dash 
board.  Claun  1  covers  the  use  of  a  sheath  fur- 
nished with  a  stop,  which  operates  to  prevent 
the  further  advancing  of  the  molding  when  it 
reaches  the  stop.  Claim  2  covers  the  use  of  m 
sheath  with  a  stop  formed  by  means  of  notcheiK 
or  recesses,  and  a  detachable  key  to  be  inserted 
in  the  notdies.  Claim  8  covers  a  sheath  com- 
posed of  two  grooved  bars,  parallel  to  each 
other,  and  having  bolts  or  screws  connecting 
them,  and  vnishers  between  them,  so  as  to  ren- 
der the  apparatus  capable  of  being  adjusted  to 
contain  moldings  of  different  diameters. 
'  The  circuit  court  entered  a  decree  dismissiDg 
the  bUl,  from  which  the  plaintiff  has  a|memle£ 
The  opfaiion  of  that  court,  reported  in  21  Fed. 
Rep.  819,  says  in  regard  to  claims  1  and  2: 
"The  respondents'  evidence  establishes  that,  ta 
early  as  September,  1867,  Joseph  P.  Noyes,  a 
manufacturer  of  combs  at  Binghamton,  New 
York,  used  a  machine  for  putting  moldings  on 
combs,  in  which  the  molding  was  held  in  m 
sheath  fitting  it  closely,  and  having  an  exten- 
sion enough  smaller  to  fit  the  comb.  In  tbii 
extension  there  was  a  sliding  follower  fitted  to 
abut  against  the  end  of  the  comb.    At  the  ex- 
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treme  opposite  end  of  the  laiyner  part  of  the 
Bheath  there  was  a  slot  across  Uie  sheath,  con- 
taining a  key  or  stop  to  prevent  the  sliding  of 
the  molding.  The  follower  was  attached  to  a 
slide  and  lever,  so  that  when  a  molding  was 
laid  in  the  larger  part  of  the  sheath  and  the 
comb  in  the  smaller  part,  the  comb  being  pre- 
vented from  bending  by  the  waUs  of  the  sheath, 
could  be  forced  into  the  molding  by  the  action 
of  the  slide  and  lever  upon  the  follower,  the 
molding  being  prevented  from  bending  bjr  the 
walls  of  the  part  of  the  sheath  within  which  it 
was  placed.  This  machine  was  in  use  more 
than  three  years  before  the  date  of  the  com- 
plainant's invention.  That  this  was  a  compar- 
atively small  machine  and  used  only  for  apply- 
ing moldini^  to  combs^  is  not  matenal.  wood- 
}niry  Planing  Machine  Go.  v.  Keith,  101  U.  8. 
490  [25:  94J].  Nor  is  it  material  that  the 
groove  or  gutter  was  so  open  in  cross  section 
that  the  molding  could  be  dropped  into  it. 
Fig.  6  of  the  drawings  accompanymg  the  let- 
ters patent  issued  to  complainant  shows  a 
sheath  of  like  shape,  and  is  referred  to  in  the 
specifications  as  a  modified  form  of  the  sheath 
patented,  and  the  claim  is  so  broad  as  to  cover 
any  sheath,  of  any  material,  shape,  or  size,  for 
applying  moldings  to  any  article.  There  is 
nothing  more  in  the  sheath  patented  to  the 
complainant  than  an  adaptation  of  the  sheath 
used  at  Binghamton  to  the  application  of  mold- 
ings to  carriage  dash  boards— an  adaptation 
which  would  have  occurred  to  a  skilled  me- 
chanic without  the  exercise  of  the  inventive 
facultv.  Had  the  complainant's  invention 
been  first  in  time  and  patented,  the  Bingham- 
ton sheath  would  have  been  an  infringement; 
and,  conversely,  had  the  Binghamton  sheath 
been  patented,  the  complainant's  would  have 
been  an  infringement  That  which  infring^, 
if  later,  would  anticipate,  if  earlier."  We 
concur  in  these  views. 

The  afSrmative  evidence  on  the  part  of  the 
defendant,  in  regard  to  the  Noyes  apparatus, 
consists  of  the  testimony  of  Noyes  and  Ting- 
ling, their  testimony  having  l>een  taken  m 
August,  1882.  Noyes  testified  that  he  had 
been  engaged  in  making  combs,  at  Bingham- 
ton, Broome  County,  Inew  York,  since  1860, 
and  had,  since  1864.  made  combs  with  metallic 
moldings  for  stiffening  the  backs.  He  produced 
one  of  such  combs,  marked  A,  and  one  of  such 
moldings,  marked  B.  He  further  testified  as 
follows:  *'Q.  6.  State  whether  or  not  you  have 
ever  used  any  machinery  for  puttmg  these 
moldings  on  combs.  Ara,  I  have.  Q.  7.  Can 
you  describe  any  of  the  machines  used  by  you 
for  putting  moldines  on  combs?  Ana,  Yes.  I 
have  one  machine  m  which  the  molding  is  held 
in  a  groove,  which  fits  it  closely,  and  the 
same  groove  has  an  extension  enough  smaller 
to  fit  the  comb  closely;  and  in  this  extension 
there  slides  a  follower,  which  is  fitted  to  abut 
against  the  end  of  the  comb.  At  the  extreme 
opposite  end  of  the  larger  part  of  the  groove 
there  is  a  slot  across  the  groove,  containing  a 
key  or  stop  to  prevent  me  molding  oU&ig 
through  the  groove.  The  follower  before  men- 
tionea  is  attached  to  a  suitable  slide  and  lever, 
80  that  when  a  molding  is  laid  in  the  larger 
part  of  the  groove,  and  the  comb  in  the  smaller 
part,  the  comb,  being  prevented  from  bending 
by  the  walls  of  the  the  groove,  can  be  forced 
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tightly  into  the  molding,  by  the  action  of  the 
follower  and  its  connected  parts,  the  molding 
being,  at  the  same  time,  prevented  from  bending 
by  the  waUs  of  the  larger  part  of  the  groove.  Q, 
8.  Can  you  produce  a  drawing  illustrating  the 
machine  above  described  and  its  operationf 
An».  I  here  produce  a  drawing  which  illus- 
trates said  machine.  In  this  drawing,  figure  1» 
A  represents  the  main  body  of  the  machine. 
In  the  part  A  is  the  groove  C  and  its  smaller 
extension  D»  in  which  are  placed  the  molding 
and  the  comb,  as  described  in  my  previous  an- 
swer. O  represents  the  slot  in  which  is  placed 
the  key,  marked  flgore  2.  E,  figure  1,  repre- 
sents ttie  follower  B,  the  slide  of  which  the 
follower  forms  a  part;  L,  E,  M,  and  H  the 
lever  and  connecting  puts  by  which  £  and  B 
is  operated.  Fisnire  8  shows  an  end  view  of 
the  sUde  and  follower.  Q.  9.  Into  which  of  .^^^ 
the  grooves  do  you  place  the  metallic  molding?  [539] 
Am,  Into  the  groove  0.  Q.  10.  And  into 
which  the  comb?  An$,  Into  the  groove  D. 
Q.  11.  In  use,  the  key  or  stop,  fkgaxt  2,  is 
placed  in  the  slot  O  to  prevent  the  metallic 
molding  sliding,  is  it  not?  Atu,  It  is.  Q,  121 
State  wnether  the  groove  C  in  the  sheath  A  ef- 
fectually prevents  the  metallic  molding  from 
bending  as  it  is  forced  over  the  back  of  the 
comb.  An$,  It  does.  Q.  18.  State  how  long 
you  have  used  the  above  described  machine 
for  putting  metallic  moldings  on  combs  in  the 
manner  described.     Am,    iSince   September, 

1867.  Q,  14.  Can  you  fix  the  date  by  any 
posidve  evidence  besides  your  memory?  Ans. 
I  can;  I  have  referred  to  the  time  book  of  the 
men  who  made  the  machines,  and  find  the  ma- 
chine to  have  been  finished  at  the  date  named, 
and  remember  that  it  was  put  into  immediate 
use.  Q.  15.  Has  it  been  used  ever  since?  Am, 
It  has  been  in  continued  use  ever  since  without 
any  alteration.  Q,  16.  Have  you  ever  made 
any  effort  to  keep  its  use  a  secret,  or  has  it  al- 
ways been  open  to  the  inspection  of  any  person 
who  might  come  into  your  shop?  Am.  I  have 
made  no  effort  to  keep  it  secret,  but  the  shop 
has  always  been  open  to  visitors,  and  anyone 
could  see  Uie  machine  who  cared  to  look  at  it." 
The  drawing  so  produced,  marked  C,  shows  a 
machine  surotantially  like  that  of  the  plaintiff. 

Tingling  testified  that  he  was,  at  the  time  of 
testifymg,  in  the  employ  of  Noyes,  and,  since 

1868,  or  for  about  fourteen  years,  had  used  a 
madiine  like  that  shown  by  the  drawing  C, 
above  referred  to,  for  putting  metallic  molmngi 
upon  combs. 

Noyes  had  stated,  on  cross  examimition,  in 
answer  to  a  question  as  to  who  made  the  ma- 
chine he  had  described  as  made  in  1867,  that 
William  Enopp  and  his  son  were  in  his  (Noyes*) 
employ  as  macninists  at  that  time,  and  worked 
some  on  it:  that  his  time  book,  kept  at  that 
time,  which  he  had  consulted,  contained  a  rec- 
ord of  the  fact  Uiat  Enopp  and  his  son  so  worked 
on  the  machine;  and  that  the  machine  was  built 
during  the  first  week  in  September,  1867.  In 
rebuttal,  the  plaintiff  esmmined  as  witnesses 
William  Enopp  and  three  persons  named  New- 
man, Coyle  and  McAuley. 

Enopp  testified  that  he  was  employed  in      r^^Ai 
Noyes'  comb  factory  from  1865  to  1860,  and      |o40] 
was  familar  with  the  kind  of  machinery  manu- 
factured by  them  during  that  time,  for  use  in 
their  comb  factory.    Be  then  proceeded:  "Q. 
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It.  In  Scptemlwr,  1867,  or  at  soy  otbcr  time, 
did  Tou  make  machinerj  for  pultlDg  metallic 
backs  OD  combs!    A.  Idid.     C-  8-  Witboat 

5olDe  inlo  detail  as  to  the  kind  you  did  matce, 
nUl  ask  you  wbethcr,  in  September.  1867, 
3-0U  made,  or  belped  to  make,  a  macbine  for 
|iiittlDg  moldings  oo  the  backs  of  combe,wbere 
ilie  molding  Is  held  in  a  groore  wblch  fits  it 
'■loFely,  ana  Ihe  same  grooTe  has  an  eitension 
<'iiough  smaller  to  9t  tTie  comb  closely,  and  In 
ihls  extension  there  slides  a  'folloner,'  which 
is  fitted  to  abut  against  the  end  of  the  comb.  At 
the  extreme  opposite  end  of  the  groove  there  is 
»  slot  serosa  the  groove,  coDtaiaiDg  a  key 


preyenled  from  beodlng  by  the  valla  of  the 
groove,  aod  can  be  forced  tightly  into  the 
molding,  by  the  action  of  the  follower  and  of 
the  connecting  parts?  A.  I  do  not  remember 
that  I  made  anything  of  that  kind.  Q.  7.  Did 
you  at  any  other  time  moke  such  a  machine? 
A.  I  don't  remember  tbat  I  cUd.  Q.  &  Please 
eiamiee  the  comb  I  non  hand  vou,  and  state 
whether  Noyes,  Bros,&  Co.,attliat  lime  when 
you  worked  forthem,  and  since,  manufactured 
a  comb  with  metallic  back  similar  to  this  one, 
and,  if  BO,  state  bow  said  metallic  back  was  put 
on  the  comb?  (Comb  marked  Exhibit  A  sbown 
witness  and  offered  In  evidence  by  solidto; 
for  complainant,)  A.  They  manufactured  a 
comb  in  general  appearance  similar.  Tlieme- 
Inllic  back  was  put  on  and  fastened  to  Ibe 
comb  \>'j  compr^on.  The  back  was  com- 
pressed m  a  vice  to  make  it  fit  in  a  groove  in 
the  comb  lightly.  The  molding  was  placed  on 
the  comb  by  hand,  and  then  put  in  a  vice,  and 
the  molding  pressed  up  tightly  against  the 
comb.  Q.  9,  Do  you  remember  working  on 
or  making  machinery  for  com  pressing  the  mold- 
ing on  the  comb,  as  above  deacrtbed?  A.  I  do. 
Q.  10.  Is  the  mode  above  described  the  only 
way  Noyes,  Bros.  &  Co.  pat  metallic  moldings 
[541]  ontbatklndofacomb?  ^.  Itts.  Q.  11.  Tou 
>vas  familiar  at  tbat  time  with  tbe  mode  em- 
ployed by  tbem  for  puttingmoldlngs on  combs, 
was  you?    A.  I  waa. 

This  testimony  of  Knopp  Is  very  loconelu- 
give.  He  merely  testifies,  thirteen  years  after 
be  bad  left  Noyes'  eatablishmeni,  thai  he  does 
not  remember  tbat  he  made,  fifteen  years  be- 
fore the  time  when  he  was  testityinK.  a  ma- 
chine like  that  described  in  ouestion  6  put  to 
bim.  Tbe  drawing  produced  by  Noyes  waa 
not  shown  to  Enopp. 

TTie  testimony  of  Newman,  Coyle  and  Mc- 
Auley  amoants  to  nothing.  Although  tbey 
were  employed  in  the  comb  factory  of  Noyes 
at  tbe  time  tbey  gave  their  testimony,  in  De- 
cember, 1B82.  and  bad  been  employed  llierc, 
Newman  from  1882,  Coyle  for  fourteen  or  fif- 
teen years,  and  McAuIey  for  about  thirty  years, 
neither  of  them  was  shown  the  comb  A,  nor 
the  molding  B,  nor  the  drawing  C,  above  men- 
tioned, nor  was  a  distinct  qticslioD  put  to  either 
of  them  as  to  Ibe  uee  of  a  machine  like  that  de- 
scribed in  queiitiou  S  put  to  the  witness  Knopp. 

The  only  difference  between  Noyes'  device 
and  that  of  tbe  plaintiff  is,  tbat  in  Noyes'  tbe 
stop  boldi  tbe  molding  stationary  while  tbe 


comb  is  fonxd  Into  the  molding  by  tbe  action 
of  tbe  follower.  But  its  action  is  substaDtlallT 
tbe  same  as  that  of  the  atop  in  the  plaintiff  1 
patent  which  preventt  Ihe  molding  ftom  slip- 
ping through  the  groove. 

The  case  falls  ndthin  the  principle  applied  in 
PtKtttylTiania  RaUroad  Company  v.  LownotiM 
Truck  Company.  ItO  D.  S.  490  [38:  223],  and 
cases  there  cited. 

Aa  to  tbe  third  claim,  it  is  not  infringed,  be- 
cause, la  the  defendant's  apparatus,  do  wash- 
ers are  used  for  adjusiment. 

Tht  decret  iff  On  Oireuit  Ooarl  it  qffimud. 


QEOROB  M.  PETERS,  Appt.. 


(See  B.  0,  Beportart  eil.  oa-BOT.) 
Laun  paltnt—narU  tf  invmliotir—Ud  deviai 


APPEAL  from  a  decree  of  the  Circuit  Conrt 
of  tbe  United  Stales  for  the  District  of  In- 
diana, dismissing  a  suit  for  Ihe  infringement  ot 
two  letters  patent,  granted  to  Oeot^  H.  Petera, 
the  plaintiff,  namely:  letters  patent  Na  318,520, 
granted  March  25,  18T9.  for  Improvement  in 
vehicle  dashes,  and  reissued  letters  patent  No. 
9691,  for  Improvement  in  vehlcle-dsah  frame*. 
AMttMd. 

The  facts  are  stated  in  the  opinion. 

Matri.  Wm.  HubbcU  Flaher  and  Benj^ 
min  Butterworth  for  appellant. 

Mr.  ArUrar  Stem  for  appellees. 

Mr.    Jvttice    BUteUTord    delivered   the     ,..,, 
opinion  of  the  court:  I***"] 

This  la  a  suit  in  equity,  brought  by  George 
M,  Peten,  In  the  Circuit  Conrt  of  the  United 
States  for  tbe  District  of  Indiana,  against 
Julius  A.  Hanson  and  Cortland  C.  Tan  Camp. 
for  the  alleged  infringement  of  two  letten 
patent  gisnlM  to  George  U .  Peters,  the  plaint- 
iff, namely:  letters  palentNo.  218,620,  granted  [IM3| 
March  2Q,  1870,  for  an  Improvement  (d  vebicis 
dashes,  on  an  application  filed  June  10,  1S75, 
and  reissued  letters  patent  Mo.  0691,  for  im- 
provements in  vehicle  dasb  frnmea,  granted  0(v 
lober  11,  1B81,  on  tbe  surrender  of  original  let- 
—  patent  No.  324,792,  granted  Pebi^rjr  24. 

. .  lied  f.  ... 

up  aa  to  both  patents  want  of 

novelty  and   patentability,    noninfringcDieDt. 

and  the  invalidily  of  the  roiaaue,  because  It  haa 
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been  eiptnded  b^ond  die  InTentJoD  dlscloted 
to  tbe  oririnal  pntent,  and  cootalni  new  matter 
not  round  Id  that  patent,  and  is  for  a  diflereiu 
iDrenlioT). 

Tbere  waa  a  nplicatton  to  tbe  anawer,  proofs 
were  takes,  and  tbe  circuit  court  dismissed  tbe 
bill.  Tbe  plaintiff  baa  appealed  from  ibe  de- 
cree. We  are  not  furaisbed  with  any  opinion 
clrcn  i)j  tbe  circuit  court  slating  tbe  ground 
for  ita  action,  butiiaald,  in  tbebnef  for  the  ap- 
pellant, Ibat  the  ground  was  that  tbe  inventlona 
were  not  peieniat)le. 

So  mucb  of  tbe  spedficadon  of  No.  ai8,S39, 
as  is  material,  and  Uie  drawings  referred  to  in 
it,  are  aa  follows: 

"My  InvcDlioD relates,  .  .  .  Becondlj, totbe 
atlacbment  of  tbe  dash  to  tbe  vdiicle;  and  tbia 
pert  of  my  invention  renders  tbe  dasb  capable 
of  ntlacbmcDt  to  vehicles  of  different  widdui, 
so  that  it  can  be  sold  as  an  article  of  manufact- 
ure, for  application  to  tbe  vehicle  by  the  pur- 
cboaer.  These  features  of  my  Invention  ren- 
der tbe  construction  easy,  expeditious,  and 
economical.  Another  feature  of  my  Invention 
condata  in  such  a  novel  construction  of  the  dasb 
aa  that  there  shall  be  at  the  part  of  tbe  frame 
thereof  to  wbicb  the  laterally  adjustable  fool 
i*  to  be  attached  a  proper  bearing  aurface  for 
tiie  support  and  braciog  of  tbe  dub. 

"  In  tbe  accompuuvlng  drawings,  wbicb  form 
apart  of  this  Hpecificaflon.I^gurB  lis  a  per- 
spective view  of  sufficient  of  a  vehicle  to  iUos- 
tiate  my  invention;  Pig.  9,  a  sectional  detached 
view;  Figs.  3  4,  5,  S,  B,  detached  views  illua- 
Irating  modlflcfttions;  end  Fig.  7,  a  detached 
perspective  view, 

"One  mode  of  making  the  dash  frame  li 
abown  in  the  drawings,  in  which  Q  r  are  par- 
(5441  allcl  uprights  at  each  end,  C  D  E  parallel  cnws 
rods,  and  M  L  short  coatlnuatlons  of  tbe  rods 
GP  ,  .  .  In  ordectoconnect  tbe  frametothe 
vehicle,  and  further  to  permit  a  frame  to  be  ap- 
plied to  vehicles  of  different  sizes,  I  construct 
tbe  frame  and  tbe  foot  H  so  that,  by  a  lateral 
adjustmeot  in  relation  to  each  other,  tbe  de- 
sired connection  to  bodies  of  different  widths 
may  be  effected.  The  frames  mny  be  varied  In 
construction  to  effect  this  result.  Thus,  in 
Figs.  1  and  2  tbe  frame  baa  a  wide  bearing 
piece,  N,  of  any  desired  length,  with  a  slot  to 
receive  the  fastenings  of  the  loot  or  attachment 
H,  by  which  tbe  dash  and  tbe  body  of  the  ve- 
hicle are  connected  adjustably,  so  that,  within 
tbe  limita  of  tbe  adiustment,  the  foot  secured 
o  the  dash  may  flod  its  bearings  on  bodies  of 


A  d,  one  bolted  or  otherwise  secured  to  the  dash 
and  the  olber  to  the  body  I  of  the  vehicle,  Bj 
tbe  above  described  means  the  dashes  may  M 
tumUlied  to  the  trade  as  Independent  articles 
of  manufacture,  as  the  foot  may  be  fitted  to 
Teblclea  iir  the  process  of  construction  or  afler- 
wvd,  and  the  dash  secured  without  alleriog 
or  moving  It.  Por  the  like  reason  the  feet 
nrfnpti  cl  to  the  vehicles  and  daahea  may  be  sold 
Mil-  idy. 
•■  Ths  bearing  N  for  the  atlacbment  or  foot 

nbe  wftbln  the  frame,  as  shown  In  Figs.  1, 
4  and  B,  or  It  may  be  In  an  extension  out- 
aide  of  tbe  frame,  tbe  result  being  the  same — 
i,  t.,  the  frame  being  adapted  to  be  secured 
witbout  change  to  bodies  of  different  widths. , 
189  I'.  S.  n.  B..  Book  K.  i 


This  bearing  portion  N  may  be  secured  per- 
manently oi  detachably  to  the  frame  ban. 
Thua  In  Figa.  1  and  S  it  is  provided  with  sock- 
ets for  the  reception  of  studa  at  tbe  ends  of  tha 
bars.  In  any  case  it  affords  a  strong  and  rigid 
connection  between  the  foot  and  tbe  frame,  m 
that  tbe  latter  cannot  be  bent  over  nndei  any- 
thing leas  tban  deMructlve  pressure.  This  la 
especially  tbe  case  when  bolA  nprichts,  F  and 
O,  are  secured  to  the  bearing  pirae  N,  whetbor 
within  orwithouttbe  ftsme  proper;  but  when 
witblo-tbe  franMj  and  extending  np  between 
tbe  uprights.  It  stiffens  and  braces  the  latter. 

"  liM  adjuatment  of  the  dasb  and  foot  ia  not 
neoesaarilv  Umlied  to  the  mode  described.  Fw 
instance.  It  ma  V  be  effected  by  meant  of  aseriea 
of  holee,  affording  a  means  of  adjusdng  the 
foot  at  different  points.  When  the  foot  fa  not 
required,  the  dash  m^  be  connected  directly 
to  the  body  with  like  advanlBge,  aa  the  pointa 
of  connection  may  be  varied  to  suit  botues  of 
different  widths. 

"The  feature  of  lateral  adjustability  set  fortb 
therein  Is  applicable  to  dssbes  ana  feet,  or 
equivalent  laterally  adjustable  attachment^ 
other  tban  tbose  particularly  herein  described. 


There  are  eight  datois  in  the  patent,  tbe  flnt 
four  of  which  atone  are  alleged  to  have  been 
Inf ringed,  namely: 

"Witbout  confining  myaelf  to  anv  special 
mode  of  connecting  tbe  foot  and  dash  adjust 
ably,  I  claim — 

''1.  The  combination  of  a  dash  and  lateral- 
ly adjustable  atlachmenta.  whereby  tbe  sama 
may  be  connected  to  vehicles  of  different 
widths,  substantially  as  set  forth. 

"3.  A  daab  or  dash  frame  having  slots  or 
8  7M 
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openiDgs,  whereby  attachments  may  be  made 
at  different  points,  substantially  as  and  for  the 
purposes  set  forth. 

"  8.  A  dash  provided  with  bearings  having 
slots  or  openings,  substantially  as  and  for  the 
purpose  specified. 

"  4.  A  dash  frame  provided  with  bearings, 
arranged  to  strengthen  the  frame  in  those  parts 
whereby  the  dash  is  to  be  connected  to  the  lat- 
erally adjustable  feet  or  to  the  vehicle." 

So  much  of  the  specification  of  reissue  No. 
9891  as  is  material,  and  the  drawings  referred 
to  in  it,  are  as  follows: 

"One  object  of  my  invention  is  a  novel  con- 
struction of  the  dash  frame  whereby  Uie  lalter 
is  rendered  light  and  strong,  can  be  manufact- 
ured with  little  expense;  and  whereby  the  va- 
rious portions  of  the  frame  are  cheaply,  readily 
and  firmly  secured  together;  and  also  whereby 
the  dash  is  cheaply,  quickly,  and  firmly  con- 
nected to  a  permanent  or  detachable  portion  of 
the  vehicle.  Another  object  of  my  mvention 
is  a  formation  of  a  dash  foot  for  connecting  a 
dash  to  a  vehicle  whereby  the  foot  is  at  once 
strong  and  light  and  can  be  cheaply  numufact- 
ured. 

"Referring  to  the  drawings  forming  part  of 
this  specification,  figure  1,  A,  B,  C  and  D 
represent  a  dash  frame  constructed  in  accord- 
[547]  ance  with  my  improvements,  a  section  through 
the  channeled  lower  rail  of  dash,  and  a  sec- 
tional and  perspective  view  of  my  special  form 
of  bar.  Fig.  2,  E  and  F  are  a  per^veotive  and 
sectional  view  of  a  modification  of  tLe  n.r>d<>  of 
attaching  the  bar  to  the  lower  rail  of  the  dash 
where  scdd  lower  rail  is  channeled  only  on  one 
side,  and  G  is  a  perspective  view  showing  a 
portion  of  the  lower  nul  channeled  only  on  one 
side  and  a  channeled  foot  of  my  invention  at- 
tached thereto,  showing  manner  of  attaching 
the  foot  to  the  lower  rail  by  a  T  headed  bolt. 
Fig.  8,  H,  I,  Fig.  4,  J,  K,  and  Fig.  5,  L,  M, 
are  sectional  views,  showing  different  modes 
of  attaching  the  foot  to  the  lower  rail  of  the 
dash.  Fig.  6  is  a  perspective  view  showing 
how  the  extension  I  of  the  upper  bar  may  be 
riveted  to  the  thin  web  or  channeled  portion  of 
the  lower  raiL  H^  Fig.  1,  represents  the 
lower  rail  of  a  dash  frame,  channeled  as  shown 
at  B.  This  rail  is  provided  at  either  end  with 
the  slot  a  or  the  holes  d  for  attaching  the  feet 
to  the  dash  frame.  The  lower  ends  of  the  up- 
right bars  of  the  frame  are  split  and  each  half 
provided  with  a  T  head.  (Shown  at  D,  Fig.  1.) 
These  T  heads  are  made  of  the  same  width 
as  the  channel  in  the  lower  rail  into  which  they 
fit  The  two  halves  of  this  split  end  are  sepa- 
rated from  each  other  to  admit  the  lower  rail 
between  thenu  The  upper  ends  of  the  upright 
bar  are  provided  with  notches  d^  for  the  recep- 
tion of  the  upper  rail  of  the  dash  frame.  .  . 

"By  constructing  dash  frames  in  the  manner 
described  much  of  the  expense  incurred  in  the 
ordinary  mode  of  manufacture  is  saved.  The 
lower  rail  is  made  broad  and  fiat,  so  that  the 
slot  a  or  hdes  d  can  be  made  therein  and  leave 
a  strong  bearing  for  the  attachment  of  the 
feet  . 

*'The  wide  vertical  fiat  faces  of  the  lower 
rail  afford  a  desirable  bearing  for  the  dash  foot 
or  vehicle  bodv  (as  the  rail  can  be  readily  per- 
forated for  bolts  or  rivets,  and  the  thick  edges 
left  above  and  below  the  perforations  are  first 
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rate  bearines  for  said  foot  or  body),  and  pos- 
sess great  advantages  over  the  customary  con- 
vex or  oval  rails,  the  central  portion  of  which, 
being  thick,  renders  them  hard  to  punch,  and 
the  rages  afford  no  fiat  surface  for  said  foot  or 
body  to  press  against.  The  rail,  therefore, 
when  more  or  less  flat  on  one  or  both  sides,  be- 
comes a  modification  of  the  forms  of  rails 
shown  herein  and  possesses  some  of  their  ad- 
vantages. 

"Irrespective  of  the  comparative  advantages 
derived  from  the  bearings  being  fiat  over  bemg 
otherwise  shaped,  the  following,  among  other 
advantages  obtains,  viz.:  that  the  web  allows 
the  rail  or  oar  to  be  readily  and  quicklv  per- 
forated, the  thick  parts,  however  shaped,  cou- 
necting  said  web  serving  as  supports  or  bear- 
ings for  the  attachment  of  the  foot  or  other 
portion  of  the  vehicle  to  which  the  dash  is  con- 
nected. .  . 

"G,  Fig.  2,  is  a  perspective  view  of  the  under 
side  of  my  channeled  or  concave  foot.  .  .  The 
foot  may  be  channeled  or  concaved  on  the  op- 
posite side  to  that  shown  and  described  herein, 
or  on  both  ddes,  th^e  forms  of  construction 
being  both  obvious  equivalents  of  the  one 
shown  and  described.  The  depth  and  the 
length  of  the  channel  or  concavity  in  the  dash 
rail  or  foot  may  be  varied  to  suit  the  reauire- 
ments  of  the  manufacturer.  Another  advan- 
tage of  that  portion  of  my  invention  which 
relates  to  channeling  or  recessing  the  foot  is 
that  the  same  may  be  readily  cast  of  malleable 
iron,  the  channeling  obviating  the  injurious 
effects  arising  from  the  presence  of  shrunken 
corners  in  thick  malleable  iron  castings.  The 
channeling  or  recessing  of  the  foot  enables  the 
latter  to  be  made  light  and  thin  and  to  be  better 
annealed." 


[549] 
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There  are  thirteen  dalma  in  the  reissue,  but 
only  claims  1,  2,  8  and  11  are  alleged  to  have 
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been  infriD^ed.    Tliosc  claims  are  as  follows: 

**1.  A  v<3»iclc  dash  whose  lower  bar  is  pro- 
vided exteriorly  with  a  chaDDcl  or  recess,  the 
metal  on  either  side  of  the  chanDel  or  recess 
affording  a  bearing  for  the  dash  foot  or  other 
portion  of  the  vehicle  to  which  the  dash  is  con- 
nected, for  the  purposes  specified. 

**2.  A  dash  whose  lower  rail  is  composecL 
near  or  at  the  ends,  of  two  thick  portions  united 
by  an  easily  perforated  web,  for  the  purposes 
specified. 

"8.  A  dash  provided  with  a  rail  having  ver- 
Ucallv  fiat  sides,  one  or  both  of  said  sides  being 
extenorly  channeled,  substantially  as  and  for 
the  purposes  specified." 

*'ll.  The  foot  channeled  on  either  or  both 
sides,  substantially  as  and  for  the  purposes 
BDedfied  " 
[550]  yfe  will  first  consider  claims  1. 2, 8  and  4,  of 
No.  218,529.  Claims  1,  2,  and  8  relate  to  the 
means  of  adjusting  laterally  the  feet  of  a  dash. 
Formerly  the  feet  which  connected  the  dash 
to  the  booy  were  welded  to  the  frame  of  the 
dash  and  made  solid  with  it  When  a  manu- 
facturer made  both  the  dash  and  the  body,  he 
welded  the  feet  of  the  dash  to  the  frame  at 
such  points  as  were  proper  for  the  particular 
body  tor  which  the  dash  was  designed.  In  the 
course  of  business,  it  came  to  pass  that  dashes 
were  made  by  other  persons  than  the  manufact- 
urer of  the  carriage,  who  either  made  his  car- 
riage body,  or  boueht  it  from  some  pei-son 
other  than  the  manufacturer  of  the  dash.  Un- 
der such  a  course  of  business,  if  the  feet  of  the 
dash  were  welded  to  and  made  solid  with  the 
dash  frame,  thev  might  not  fit  the  various  sizes 
of  carriage  bodies.  Hence  arose  the  idea  of 
making  the  feet  separate  and  not  welding  them 
to  the  dash,  but  attaching  them  thereto  by  a 
bolt  and  nut  at  the  proper  point.  As  the  dash 
is  covered  with  patent  leather,  it  is  not  conven- 
ient to  bore  through  its  iron  frame  after  that 
frame  Is  covered  and  in  the  hands  of  the  car- 
riage maker.  Therefore,  a  hole  was  bored  in 
the  lower  rail  of  the  frame  of  the  dash,  before 
it  was  covered,  to  receive  the  bolt  by  which  the 
foot  was  to  be  attached  to  the  fmme.  But,  as 
vehicles  varied  in  width  and  shape,  it  was  nec- 
essary to  place  the  feet  sometimes  nearer  to- 
gether, and  sometimes  farther  apart  from  each 
other.  Therefore,  two  holes,  one  on  each  side, 
in  the  frame  of  the  dash,  for  receiving  each  a 
bolt,  would  not  alwavs  be  in  the  most  conven- 
ient places.  So  it  became  obvious  that  it 
would  be  proper  to  make  two  holes  or  even 
more,  on  each  side,  so  that  if  one  hole  did  not 
come  at  the  right  point  another  would.  Carry- 
ing out  the  same  idea,  it  would  be  obvious  that 
the  bits  of  metal  left  laterally  between  the 
holes  might  be  cut  away,  ana  thus  a  slot  be 
made  or  a  long  hole  instead  of  two  or  more 
round  ones,  admitting  of  the  more  perfect  ad- 
justment of  the  place  of  attachment  of  the  feet 
to  the  frame  of  the  dash.  It  certainly  required 
no  invention  to  put  two  holes  or  a  slot  m  the 
rail  of  a  dash,  instead  of  one  hole,  for  the  pur- 
pose indicated. 

The  use  of  a  bolt  passing  through  a  hole  and 
[551]  secured  by  a  nut,  to  fasten  one  article  of  iron  to 
another,  was  a  well  known  device;  and  so  was 
the  use  for  the  same  purpose  of  a  slot  which 
admitted  of  the  adjustability  or  change  of  po- 
sition of  the  bolt    The  specification  of  the 
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patent  states  that  "  the  adjustment  of  the  dash 
and  foot  is  not  necessarily  limited  to  the  mode 
described,"  but  that  "  it  may  be  effected  by 
means  of  a  series  of  holes,  affording  a  means  of 
adjusting  the  foot  at  different  points." 

The  testimony  of  Mr.  Wood,  an  expert  for 
the  defendants,  on  the  subject  of  the  state  of  the 
art  in  that  regard,  is  as  follows:  "  Q.  21.  State 
whether  or  not  there  is  anything  novel  in  me- 
chanics in  the  use  of  slots  for  tne  purpose  of 
adjustment  Ans.  21.  No;  there  us  nothing 
novel  about  adjustable  slots,  elongated  slots,  or 
holes  bored  extra  large  for  that  purpose.  Q. 
22.  State,  if  you  know,  how  lon^  and  in  what 
manner  and  lor  what  purposes  adjustment  has 
been  accomplished  by  means  of  slots.  Ans.  22. 
Well,  any  ^nd  of  mechanical  work  that  has  to 
be  put  together  so  as  to  be  adjusted  or  dupli- 
cated in  case  of  breakage — as,  for  instance, 
railroad  iron.  The  butt  ends  are  held  together 
by  bolts  passing  through  elon^ted  slots,  so 
that  the  expansu)n  and  contraction  of  the  rail 
will  admit  of  self  adjustment;  in  fact,  slots 
were  a  weU  known  mechanical  principle, 
which  has  been  used  from  a  mouse  trap  to  a  lo- 
comotive, you  might  say.  Q,  28.  In  the  ordi- 
nary railroad  iron  is  or  is  not  the  T  rail  chan- 
neled? Ans.  28.  Yes,  sir;  T  channeled.  Q, 
24.  Are  or  are  not  the  slots  of  which  you  speak 
as  provided  for  adjustment  made  in  the  web  of 
the  rail?  An$.  24.  They  are.  Q,  25.  Name 
some  of  the  familiar  uses  in  mechanics  of  slots 
for  the  purposes  of  adjustment,  and  describe 
the  manner  of  their  use.  Am,  25.  They  are  so 
generally  used  in  the  construction  of  everything 
that  is  made  of  iron,  or  that  iron  is  used  in  the 
construction  of,  that  it  would  be  almost  impos- 
sible to  pick  out  anything  they  were  not  used  in 
for  the  purpose  of  adjustment  Q,  20.  Well, 
can't  you  name  some  of  the  familiar  usesf 
Ans,  26.  Bridge  work,  jail  work,  vehicles, 
dashes,  tops.  Q,  27.  Is  it  or  is  it  not  univers- 
ally used  on  gauges  for  lathes,  sewing  ma- 
chines, grain  orills,  and  all  classes  of  machin- 
erv  where  the  feed  mechanism  is  made  adiust- 
al)le?  Ansr27,  Yes,  sir.  Q,  28.  How  long 
has  it  been  so  used?  Ans.  28.  Used,  as  I  know 
of,  for  the  last  twenty-five  years.*' 

So,  also,  Mr.  Brackett,  another  expert  for  the 
defendants,  says:  *'  Q.  11.  Where  it  is  desira- 
ble or  necessary  in  mechanics  to  provide  for 
adjustment  of  parts  attached  to  one  another, 
what  is  the  most  common  form  or  manner  of 
securing  adjustability?  Am.  11.  Where  two 
pieces  are  bolted  together  the  general  form  is 
by  an  oval  or  slotted  hole.  We  have  always 
used  such  a  connection  wherever  it  Is  possible, 
in  frame  structures  or  sliding  parts,  where  dif- 
ference in  length  or  position  is  required.  Q, 
12.  Can  vou  name  a  few  of  the  applications  of 
this  slot  for  the  purpose  of  adjustment,  in  your 
own  business  and  outside  of  it?  Ans.  12.  We 
use  it  in  all  bearing  plates  where  bridges  are 
anchored  to  the  masonry,  and  where  rollers  are 
placed  under  one  end,  to  allow  for  contraction 
and  expansion.  It  is  also  used  for  roof-truss 
bearing  plates,  to  allow  the  roof  to  change  its 
position  on  the  wall,  and  for  the  fastening  of 
colunms  to  continuous  girders,  where  the 
change  of  temperature  changes  the  position  of 
the  girders  or  the  columns.  It  is  al^  in  com- 
mon use  in  such  work  as  slide  gauges,  where  the 
adjustment  of  the  gauge  is  required.    It  is  used 
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on  an  iron  planer,  where  the  difference  of  the 
length  of  the  parts  is  required  at  different  times. 
It  is  also  used  on  the  ordinary  carpenter's  plane, 
to  adjust  the  position  of  the  knivea  It  is  used 
on  a  rotary  wood  planer  for  the  same  purpose, 
and,  in  fact,  there  is  hardly  an  adjustable  part 
of  a  machine  where  two  pieces  come  in  close 
contact  but  that  it  is  the  most  common  mode  of 
adjustment,  and  I  consider  it  as  one  of  the 
commonest  principles  of  mechanics,  and  one 
that  has  been  used,  that  I  know  of,  for  fifteen 
years,  and  was  an  old  principle  at  that  time. 
Q,  18.  Would  any  ordinarily  skilled  mechanic 
who  had  occasion  to  provide  fortlie  adjustment 
to  different  positions  of  the  parts  of  any  machine 
or  device  be  able  to  apply  this  principle  without 
suggestion  or  invention?  Atu.  18.  He  could, 
for  the  reason  that  this  would  be  the  first  man- 
ner in  which  he  would  try  to  make  the  connec- 
tion, when,  if  it  did  not  work,  he  would  look 
for  some  other  manner  to  make  connection,  for 
the  reason  that  this  is  one  of  the  simplest  and 
easiest  methods  for  connecting  and  allowing 
adjustment  where  both  parts,  when  two  pieces 
are  used,  are  made  of  iron." 

There  is  no  contradiction  of  this  testimony, 
and  in  view  of  it  the  improvements  covered  by 
claims  1,  2  and  8  of  Ko.  218,539  are  merely  ap- 
idications  of  old  devices  to  new  uses,  not  in- 
volving invention.  Pa,  R,  Go,  v.  Locomotive 
Engine  Safety  Truck  €h.  110  U.  S.  490  [28:222], 
and  cases  there  cited. 

In  regard  to  claim  4  of  that  patent,  the  in- 
yention  is  stated  in  the  specification  to  be  the 
putting,  at  the  part  of  the  frame  to  which  the 
foot  is  to  be  attached,  a  proper  bearing  surface 
to  support  the  brace  and  dash.  Claim  4  states 
that  the  bearing  is  arranged  to  strengthen  the 
frame  in  that  part  by  which  the  dasn  is  to  be 
connected  to  the  foot  of  the  vehicle.  There 
was  no  invention  in  providing  such  bearing, 
either  by  an  increase  in  the  quantity  of  metal 
or  otherwise,  so  as  to  strengthen  the  proper 
part,  in  a  proper  way,  for  its  proper  duty. 

As  to  reissue  No.  9891,  claims  1,  2  and  8  re- 
late to  channeling  or  recessing  the  rail  or  bar, 
so  that  the  metal  on  each  side  of  the  channel  or 
recess  will  be  thicker  than  the  metal  at  the 
channel  or  recess,  the  necessary  effect  of  such 
arrangement  being  that  the  metal  on  each  side 
of  the  channel  or  recess  will  be  thick  enough  to 
form  a  bearing,  and  the  metal  in  the  channel  or 
recess  will  be  capable  of  being  easily  perforat- 
ed. The  channeling  or  recessing  of  the  foot, 
covered  by  claim  11,  involves  the  same  idea; 
and  the  specification  states  that  thereby  the  foot 
may  be  cast  of  malleable  iron,  and  may  be 
made  lieht  and  thin,  and  be  better  annealed. 

The  idea  of  usine  iron  with  channels  or  re- 
cesses in  it.  to  produce  any  result  due  to  the 
existence  of  such  channels  or  recesses,  was  old 
in  the  state  of  the  art  of  working  in  metals. 
Mr.  Wood  testifies  as  follows:  *'Q.  3.  State 
whether  you  are  familiar  with  any  uses  to 
which  clianneled  iron  is  applicable;  if  so,  what 
uses,  and  tHe  purpose  and  manner,  and  for  how 
long  yqjji  have  known  them.  Ane,  8.  Chan- 
nel^ iron,  you  might  say.  has  been  generally 
used  in  many  different  kinos  of  work  and  ways 
ever  since  I  have  been  in  the  business.  I  first 
used  it  about  twenty  years  ago  in  putting  up 
hand  rails  and  stairs.  O.  4.  How  long  was  it 
used  for  stairs  and  why?    How  did  you  apply 
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it?  An*.  4.  We  used  it  for  a  hand  rail  on  the 
top  of  the  rods  which  came  from  the  steps, 
about  three  feet  We  punched  holes  in  tne 
web  of  the  iron — ^in  the  face  of  the  iron — and 
riveted  the  vertical  rods  over,  which  left  nice, 
smooth  flanges  to  stiffen  the  rail  and  strengthen 
it,  and  was  at  the  same  time  light  ana  an- 
swered the  purpose  of  a  solid  bar  of  iron  with 
much  less  work.  Q.  6.  Can  you  name  other 
uses  to  which  channeled  iron  has  been  applied? 
Ans,  5.  Yes.  I  fitted  up  a  large  lot  of  iron  for 
Wood  Brothers  &  Co.,  of  Bridfleport,  Connec- 
ticut, in  1870,  for  their  landaus^  carria^ 
which  they  were  making',  which  they  used — 
this  channel  Iron — for^dropping  the  tops  and  for 
holding  the  tops  up  in  a  pontion  in  different 
ways.  These  irons  were  fitted  up  with  poles, 
with  slots  in  them,  for  adjustable  purposes.  I 
bought  the  iron  from  a  hardware  store,  as  it 
was  common  stock  or  iseneral  stock.  We  had 
no  trouble  to  obtain  different  sizes  for  the  pur- 
pose. Since  then  I  have  seen  it  used  in  a  great 
many  different  ways  and  for  a  great  many  dif- 
ferent purposes:  for  instance,  fire  proof  build- 
ings. The  girders  and  beams,  the  laths  and 
roofing  are  all  made  of  channeled  iron.  Tbo 
bridges,  railroad  iron,  gears  of  vehicles,  jail 
work,  vault  work,  safes,  fire  and  burglar  proof 
safes,  fences,  agricultural  implements — ^in  fact, 
it  is  used  for  a  great  variety  of  work  which  I 
can't  call  to  mind  just  now.  Q,  6.  For  how 
long  has  it  been  so  used?  Ane,  6.  Ever  since 
I  have  been  in  the  business.  Q,  7.  What  was 
the  shape  of  the  channeled  iron  you  used  in 
1870  for  the  carriages  made  at  Bridgeport? 
Ans,  7.  The  web  of  the  iron  was  about  8( 
inches  on  the  face;  fianges  about  a  half  inch 
deep.  The  web  was  about  three  sixteenths  of 
an  inch  deep.  Q.  8.  What  part  of  the  iron 
was  perforated  with  slots  for  adjustment  pur- 
poses? Am.  8.  The  web.  Q,  9.  Did  you  bur 
It  already  channeled?  Am,  9.  Yes,  sir.  O. 
10.  State  whether  or  not  you  are  familiar  with 
the  use  of  channeled  iron  for  the  purpose  of 
feet,  for  any  purpose.  Am,  10.  Yes;  the  feet 
of  desks,  stoves,  machinery  of  different  kinds, 
vehicles.  Q.  18.  Is  channeled  iron  commonly 
used  in  carriage  work;  and  if  so,  for  what  pur- 
pose? Am,  IS.  Well,  channeled  iron  has  been 
used  for  years;  dash  feet,  dashes,  tops,  the 
bows  on  the  tops,  and  for  the  tire  on  wheels. 
Q.  14.  For  how  long  a  time  have  you  known 
it  to  be  used  for  these  purposes?  An$,  14. 
Twenty  years.  Q.  15.  What  is  the  object  in 
using  channeled  iron  instead  of  solid  bars? 
Ana,  15.  Well,  it's  for  the  purpose  of  securing 
stiffness,  lightness,  and  it  is  easy  to  work,  u 
is  easier  to  punch  a  hole  through  a  light  web 
than  through  a  solid  bar.  It  is  economy  to  use 
it.  Q,  16.  Can  you  state  any  use  to  which 
channeled  iron  could  be  applied  in  mechanics 
where  its  use  would  be  novel  or  would  consti- 
tute an  invention?  Am,  16.  I  don't  know  of 
any.  Q.  17.  Has  or  has  not  channeled  iron 
been  used  in  mechanics  wherever  it  was  desir- 
able to  combine  lightness  and  strength?  An$, 
17.  Yes;  we  generally  use  it  wherever  wo  want 
to  make  that  combination.  Q.  18.  For  bow 
long  has  its  use  in  that  way  been  common  and 
familiar.  Am.  18.  Ever  since  I  have  been  in 
the  business.  Q.  19.  State  whether  or  not  iron 
dealers  keep  in  stock  constantly  various  forma 
of  channeled  iron.    Am,  19.  We  nevpr  had  any 
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tronble  to  obtain  cbanneled  lion  from  moat  anj 
of  tbe  Btoies.  Q.  30.  How  many  various  foroia 
b  It  kept  In  in  stockT  Ant.  30.  Well,  I  could 
not  say  a«  to  that.  A  Kitat  many  foims— for 
bn'dee  purposes,  house  building,  jail  work,  safe 
work,  rebidevorki  it  UgeneraJly  kept  COD- 
MaBtly  on  hand.  Parties  wbo  generally  use 
laice  lota  of  It  for  building,  bilajK  purposes, 
ana  other  purposes,  make  oontracia  for  Urge 
lots  of  It  and  bave  It  rolled  to  order,  and  get  It 
cheaper  that  WB7." 

Hr.Bracketttestlflesastolloin:  "Q.  4.  State 
whether  or  not  channeled  iron  is  a  common 
form  for  mechanical  uaga;  and,  if  so,  some  of 
the  uses  to.-whicb  It  la  puL  Aru.  4.  It  has  been 
commonly  used  in  all  frame  structures  where 
■tiffness  and  Itgbtnesi  is  desired.  1  have  known 
<4  its  nae  since  1862,  when  I  first  look  an  active 
part  Id  maDufactoring.  We  nse  It  lu  bridges, 
roof  tmsses,  machine  frames,  Soor  .beams, 
Jcdats,tramwaya — In  fact.bardly  a  frame  struct- 
ure but  what  It  la  (ued  more  or  leas.  These 
other  classes  of  manufactories  use  it  In  numer- 
ons  places,  such  as  fence  pickets,  bottom  rail 
of  fences,  in  atove  manufacturing,  furniture 
manufacturing,  sewing  machine  manufactur- 
ing; and  In  fact  I  hardly  think  there  is  any 
class  of  iron  structurc?s  where  lighlness  is  re- 
quired but  that  it  could  be  used  to  advantage. 
Q.  5.  How  long  have  you  known  of  these  uses 
you  have  referred  toT  Atu.  6.  Fifteen  years  or 
more.  Q.  9,  Shouldii  bedesirable  tocombine 
lightness  and  strength  in  the  construction  of 
Tehiclea  or  any  parts  of  them,  would  it  require 
any  invention  or  would  it  be  novel  to  apply 
channeled  Iron  fortbat  purposef  Atu.  6.  No, 
air;  1  think  not,  as  channeled  iron  is  in  almost 
as  common  lise  as  bar  iron,  and  hardly  any 
framed  work  Is  made  where  stiffness  and  light- 
ness is  required  but  that  it  is  used,  because  itis 
the  stiffest  form  in  which  Iron  can  be  used  in 
carrying  a  load  between  two  points,  either  sus- 
pended or  in  tbe  form  of  a ,  and  wherever 

a  comprenible  strain  occurs,  or  cross  strain,  or 
any  other  strain  than  a  purely  i«nBion  strain. 
It  Is  the  cheapest  Iron  to  use,  and  It  ia  in  com- 
mon use  under  such  circumstances.  Q.  7. 
What  other  advantages  or  advantage,  if  any,  is 
obtained  by  the  use  of  channeled  iron,  which  is 
also  old  and  familiarf  Am.  7.  Wherever  two 
nembera  running  either  at  an  angle  or  in  the 
same  direction,  its  greatest  convenience  ia  In 
the  ea^  manuer  and  strength  with  which  such 
attachments  snd  connections  can  be  made,  on 
account  of  the  thinness  of  its  web,  it  being 
readily  drilled  or  punched,  requiring  a  great 
deal  less  labor  and  eipe-"-  '■"■"  fi=*T— ■  —"-■ 


of  it  the  ImproTcmenta  covered  by  claims  1,  2, 

S,  and  11  of  reissue  No.  9891   amount  only  to      [SB7; 

applications  of  old  devices  to  new  uses,  not  In- 

Tlii  iasTU  of  Silt  Cirevit  Ctmrt  U  a^girvud. 


IDA  RALSTON,  Appt., 

GEORGE  B.  TDRPDJ,  as  Trustee. 

(See  B.  0.  Heporter'B  ed.  asMTT.) 

Mental    eapatHg—dutipation — diaatitfaetian 

SifU  to  agenU—daaemtt  JTidgmaU—whok 
deed  tcitt  not  be  let  aside. 


and' 


d  eipense  than  flat  bar 

n  tUs  account  it  is  in  generd  use  tbrough- 


t  tbe  United  Btatcs,  for  the  last  fifteen 
twenty  years,  that  I  know  of.  Q.  8.  Can  you 
give  any  instances  In  which  channeled  Iron 'has 
been  used  as  supports — that  ia,  legs  or  feet, 
prior  to  1875t  Witness  here  asks  whether 
counsel  means  channeled  on  one  side  or  both. 
Q.  Either.  Aru.  9.  Sewing  machine  legs, 
ttove  legs,  school  desk  lega,  steam  heater  legs; 
that's  all  I  think  of  Just  now.  Q.  9.  Do  you 
know  of  any  use  of  iron  for  feet  or  supports 
where  these  supports  are  not  made  channeled 
H  a  ralel  Aju.  9.  No,  sir;  I  do  not,  and  as  a 
oneation  of  economy  of  material.  It  should  be 
done  In  every  Instance  where  practicable." 

This  testimony  is  uncontiadicled,  and  in  view 
1S8  U.  8. 


titde,  7et,  If  tbe  grantor  act«d  upon  blso\ 

peadent.  ddlberato  Judffmant.  with  full  knowledge 
of  the  nature  and  elteot  of  Ibo  de«d,  it  will  oot  M 
.  .... , ,  w undue  lofluenoe. 
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APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Georgia,  dismissing  a  suit  to  cancel 
deeds  of  gifts  of  real  estate  executed  by  plaint- 
iff's husband  to  defendant  as  trustee  for  hli 
children.  A^rmed. 
The  facts  are  slated  in  tbe  opinion. 
Meurt.  Clifford  Anderson  and  Waah- 


mind  or  whose  mental  faculties  have  become 

Sreatly  impaired  by  disease  or  other  cause,  if 
le  consideration  on  which  it  is  based  is  grossly 
inadequate,  cannot  be  upheld  in  a  court  of 

BMntan  v.  SMy,  0  Qa.  SIS;  AUore  v.  JeweU, 
M  n.  S.  606  (34:  260). 

Any  relations  shall  be  deemed  confidential 
arising  from  nature  or  created  by  law,  or  re- 
sulting from  contracts,  where  one  party  is  ao 
situai^  as  to  exercise  a  coutrolling  influence 
over  the  will,  conduct  and  interest  of  another; 
or  where,  from  similar  relations  of  mutual 
confidence,  the  law  requires  the  u' 
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118;  Harris  ▼.  Tremenlieere,  15  Ves.  Jr.  84 and 
notes;  McCormiek  ▼.  Malin^  5  Blackf.  509. 

The  deeds  were  not  the  voluntary  sugprestion 
and  act  of  Ralston,  but  were  the  suggestion  of 
Turi)in  and  broi^ht  about  by  his  agency, 
solicitation  and  inmience. 

Code  Ga.  §  2666;  Huguenin  ▼.  BcuOev,  14 
Ves.  Jr.  278;  Harding  ▼.  Handy,  11  Wheat. 
108  (6: 429);  HiOiter  v.  AtJdns,  Atlore  ▼.  JeweU, 
and  McCormick  ▼.  Afalin,  supra. 

Messrs.  Ani^stus  O.  Bacon  and  John 
C  Rutherford,  for  appellee: 

Whenever  the  relation  implies  control  or  do- 
minion, such  as  guardian  and  ward,  trystee  and 
cestui  que  trust,  etc,  all  dealings  between  the 
parties  are  subject  to  an  adverse  presumption. 

Hunt^  V.  Atkins,  8  MyL  &  K.  118;  Kerr, 
Fraud  &  Mistake,  176, 177;  Smith  v..  Kay,  7 
H.  L.  Cas.  751;  WUieh  v.  Muhlke,  61  111  499. 

The  agent  to  sell  cannot  himself  be  the 
buver;  nor  can  the  agent  to  purchase  be  the 
seller;  and  tlds  is  true  without  reference  to  the 
good  faith  of  the  agent. 

2  Pom.  Eq.  §&  959;  Story,  Bq.  §  815. 

If  the  party  claiming  the  benent  of  the  gift 
can  show  that  it  was  the  voluntary  act  of  the 
donor,  free  from  any  undue  influence,  the  gift 
will  be  upheld. 

Huguenin  v.  Baseley.H  Yes.  Jr.  278;  Kit- 
tredpe  v.  Betton,  14  N.  H.  401. 

Unless  there  is  an  abuse  of  the  oonfldence  re- 
posed, the  validity  of  the  deed  will  not  be  af- 

TokerY.  Taker,  81  Beav.  629;  Pratt -7,  Barker, 
1  Sim.  1,  4  Russ.  507;  PresOey  v.  Kemp,  16  S. 
C.  834,  42  Am.  Rep.  685. 

Pressure  of  whatever  character,  whether 
acting  on  the  fears  or  the  hopes,  if  so  exerted 
as  to  overpower  the  volition  without  convinc- 
ine  the  judgment,  is  a  species  of  restraint  under 
which  no  valid  will  can  be  made. 

1  Jarm.  Wills,  86  WiOiams  v.  Ooude,  8  Eng. 
Eccl.  252, 1  Hage.  Bed.  577;  WyatiY.  Ingram, 
8  Hagg.  Eccl.  466;  Means  v.  Means,  5  Strobh. 
L.  1^;  MiUer  v.  Miller,  8  Serg.  &  R.  267; 
Ikms  V.  Calvert,  5  Gill  &  J.  269;  (y^eaU  v. 
If^rr,  1  Rich.  L.  80;  Be  Harrison's  WHl,  1  B. 
Hon.  851;  Martin  v.  Teague,  2  Speers,  L.  268; 
note  to  2  Pom.  Eq.  ^  951. 

Mere  mental  weakness  will  not  invalidate 
a  contract  or  gift  unless  the  grantor  or  the 
donor  be  non  compos  mentis. 

Bigelow,  Fraud.  281;  Henderson  v.  McGregor, 
80  Wis.  78;  Qraham  v.  Paneoast,  80  Pa.  89; 
Aiman  v.  Stout,  42  Pa.  114;  Jackson  v.  King, 
4  Cow.  207;  Stewart  v.  Liepenard,  26  Wend. 
255:  DetafiOd  v.  Parish,  25  N.  Y.  9,  70;  Oreer 
V.  Oreer,  9  Qratt  880;  Smith  v.  Beatty,  2  Ired. 
Eq.  466. 

1 664]        Mr.  Justice  Harl»n  delivered  the  opinion 
of  the  court: 

This  suit  was  brought  by  the  widow  of  the 
late  James  A.  Ralston,  Jr.,  to  obtain  a  decree 
canceling  certain  deeds  of  gift  of  real  estate, 
executed  by  her  husband  to  the  appellee, 
George  B.  Turpin,  as  trustee  for  his  chUdreu. 
The  original  bill,  filed  August  7,  1888,  sought 
this  relief  upon  the  'mund  that  Turpin  ob- 
tained the  execution  ox  the  deeds  by  undue  in- 
fluence exercised  by  him  over  the  grantor  while 
the  latter  was  in  declining  health,  with  a  con- 

1665]  stitutioD  seriously  impaired  by  dissipation,  and 
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by  the  suppression  of  facts  that  were  within 
his  knowledge,  and  which,  in  view  of  his  rela- 
tions to  the  grantor,  he  was  under  obligation 
to  disclose,    in  an  amended  bill,  filed  May  6, 

1884,  the  grounds  for  ctincellation  were  en- 
larged  bv  an  averment  that  at  the  time  of  sign- 
ins  the  deeds  the  grantor  was  mentally  inca- 
paole  of  comprehending  and  did  not  compre 
hend  what  he  was  doing,  and  that  plaintiff 
gave  her  apparent  consent  to  their  execution, 
because,  knowing  Turpin's  power  ''over  her 
husband,  she  feared  to  offend  him  lest  he  mieht 
either  work  a  separation  between  her  and  her 
said  husband,  or  render  their  relations  with 
each  other  insecure  and  unhappy;"  and  that 
"she  and  her  husband  were  both  overreached 
and  deceived  by  the  said  Turpin,  and  yielded 
because  they  were  in  effect  powerless  to  re^st " 
By  a  subsequent  amendment,  made  May  29. 

1885,  the  plaintiff  alleged  as  to  the  first  deed 
that  neither  she  nor  her  husband  knew,  at  the 
time  of  its  execution,  whether  it  was  a  will  ot 
a  deed,  or  what  its  legal  effect  was,  and  thai 
both  of  them  were  so  completely  under 
Turpin's  influence,  and  so  anxious  to  conciliate 
and  gratify  him,  that  they  did  not  stop  to  con- 
sider its  character  or  effect,  and  bad  no  oppor- 
tunityto  consult  counsel  with  reference  there- 
to. The  answer  put  in  issue  all  the  material 
averments  of  the  bill  and  amended  bills. 

The  circuit  court  dismissed  the  suit,  placing 
its  decision  upon  two  grounds:  first,  that  when 
the  deeds  were  made  the  grantor  was  capable 
of  disposing  of  his  property  as  he  thon^^ 
proper;  second,  that  its  disposition  was  in  con- 
formity with  the  lone  settled  and  cherished 
gurpose  of  his  life,  and  was  not  brought  about 
y  a  betrayal  of  trust  or  any  improper  influence 
upon  the  part  of  the  grantee.  25  Fed.  Rep.  7. 
The  relations  between  the  grantor  and  Turpin 
will  appear  from  the  following  facts,  some  of 
which  are  conceded,  while  the  others  are  es- 
tablished by  a  clear  preponderance  of  evidence. 
James  A.  Ralston,  Sr.,  died  in  1864,  pos- 
sessed of  considerable  property,  principally  real 
estate  in  Macon,  Georgui,  which  passed,  in 
equal  ^urts,  to  his  widow,  and  sole  surviving 
child,  James  A.  Ralston,  tfr.  During  the  life- 
time of  the  father,  Turpin  attended  to  a  large 
part  of  his  business,  and  held  towards  him  re- 
lations of  dose  friendship  and  confidence. 
After  his  death  the  management  of  the  estate 
was  committed  by  the  legal  representative  of 
the  father  to  Turpin,  who  collected  rents, 
leased  property,  and  directed  necessary  repairs. 
In  1867,  the  son,  then  about  nineteen  years  of 
age,  and  having  the  right,  under  the  laws  of 
(^rgia,  to  select  his  guardian,  diose  Tur^, 
without  his  solidtation,  for  that  position.  The 
latter  qualified  on  the  second  of  August,  iWl. 
In  the  same  year  Mrs.  Ralston,  the  mother,  in- 
termarried with  Dr.  Bozeman  of  New  Toi^ 

On  the  third  of  May,  1869,  Turpin,  havbig 
made  a  final  settlement  of  his  acoounts  as 
guardian  before  the  proper  court,  and  turned 
over  to  his  ward,  who  had  then  reached  his 
majority,  the  property  and  assets  belongmg  to 
the  latter,  received  from  that  court  a  fonoal 
letter  discharging  him  from  the  guardianship. 
Immediatdy  after  the  relations  of  guardian 
and  ward  were  thus  severed,  Turpin  and  his 
partner  Ogden,  composing  tbe  firm  of  Turpin 
I  &  Ogden,  were  employed  by  young  Ralston  to 
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take  cbarce  of  his  real  estate,  and  to  collect 
rents,  moke  repairs,  etc  In  addition  to  the 
relations  between  him  and  Turpin.  arising  out 
of  this  employment,  there  ensted  between 
them  a  warm  personal  affection. 

In  1878  the  mother  of  Ralston  died,  leaving 
a  will  by  which  a  considerable  part  of  her  es- 
tate was  devised  to  him;  and  this,  also,  was 
committed  by  him  to  the  management  of  Tur- 
pin &  Ogden.  By  her  will  Turpin  was  made 
executor.  He  qualified,  and,  In  1878,  having 
fully  administered  her  estate,  was  discharged 
as  executor.  In  this  connection  it  may  be 
stated  that  Mrs.  Bozeman  told  Turpin  that  he 
was  not  remembered  in  her  will,  because  "Jim- 
mie  had  or  would  do  so  in  his,"  she  observing, 
at  the  time,  that  he  had  been  a  good  friend  to 
the  family.  This  is  stated  by  Turpin,  in  his 
deposition;  and  there  is  no  reason  to  doubt  the 
truth  of  his  statement 

On  the  11th  of  May,  1874,  Ralston  being 
about  twenty-six  years  of  age,  and  then  com- 
petent to  dispose  of  his  property,  and  having 
an  estate  yielding  him  an  annual  income  of 
about  f  15,000,  made  at  Macon,  Georgia,  and 
[667]  without  suggestion  hj  Turpin,  his  will  and  tes- 
tament whereby  he  dtrectea  that  a  monument, 
suitable  to  his  condition  and  circumstances  of 
life,  be  erected  over  his  grave,  and  requested 
that  his  '*friend,  George  B.  Turpin,  and  his 
children  after  him,"  would  see  to  it  that  his 
"monument  and  grave  shall  always  during 
their  lives  be  su  itably  kept  and  cared  for. "  By 
that  will  he  also  directed  that  after  the  pay- 
ment of  his  debts  his  entire  estate  be  divided 
into  two  equal  parts;  one  part  to  go  to  George 
B.  Turpin,  in  trust  for  the  sole  benefit  and  use 
of  the  testator's  aunt,  Mrs.  Laura  B.  Smith, 
and  her  children,  James,  Annie,  Daisy  and 
Charles,  during  her  natiural  life,  and  after  her 
death,  for  the  joint  and  sole  use  and  benefit  of 
those  children,  and  their  respective  descendants, 
during  the  life  of  the  child  longest  surviving, 
and  upon  the  death  of  the  last  survivor,  to 
the  heirs  at  law  of  his  aunt  The  other  part 
was  devised  to  Turpin  for  the  sole  benefit  and 
use  of  himself  and  children  (bom,  and  to  be 
born)  for  and  during  his  life;  the  trust  to  cease 
at  his  death  and  the  property  to  vest  in  hU 
children  then  In  life,  the  descendants  of  any 
deceased  child  to  share  in  the  division  per  stirpes, 
Turpin  and  Ogden  were  constituted  his  execu- 
tors. 

On  the  15th  of  December,  1879,  Ralston, 
then  nearly  thirty-two  years  of  age,  made,  at 
the  City  ot  Ne^  York,  a  second  will,  revoking 
all  other  vdlls,  and  devidnff  to  Turpin,  "in 
trust  for  his  children,  WilTiam  C.  Turpin, 
Frank  M.  Turpin,  €^rge  R.  Turoin,  Lizzie 
Turpin,  and  Walter  H.  Turpin,"  the  building 
at  the  comer  of  Cherry  and  Third  Streets,  in 
Macon,  known  as  Ralston  Hall,  together  with 
the  adjoining  lots  66,  68  and  70,  Subject  only  to 
fluch  liens  and  incumbrances  as  nu^t  be  cre- 
ated thereon  during  his  lifetime.  This  prop- 
erty is  variously  estimated  to  have  been  worth 
between  |40,000  and  $50,000,  and  constituted, 
at  that  time,  according  to  the  weight  of  the 
-evidence,  less  than  one  half  in  value  of  his  es- 
tate. He  then  devised  to  '*Ida  Blanchard,  by 
which  name  she  is  now  known,  and  whose  orig- 
inal name  was  San^  or  Sally  J.  Harten,  for- 
merly of  Philadelphia,  Pa.,''  four  stores  in 
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Macon,  and  all  the  watches  and  Jewelry  of 
which  he  should  die  possessed.  To  his  aunt, 
Mrs.  Smith,  during  her  natural  life,  and  at  her 
death  to  her  children  in  fee  simple,  he  be- 
queathed his  undivided  one  half  interest  in  the  l^^^l 
Ualston  mansion  house  in  Macon.  To  his 
grandmother,  during  her  natural  life,  he  de- 
vised all  of  the  faimly  pictures  of  which  he 
should  die  possessed,  ana  at  her  death  "to  my 
friend,  George  B.  Turpin,  of  Macon,  Ga.,  hav- 
ing enjoyed  bis  friendship  for  a  long  course  of 
^ears.  I  feel  that  they  will  be  safe  and  kept 
mtact  in  his  bands."  To  Ogden  he  devised  all 
of  the  household  furniture  m  the  Ralston  man- 
sion house. 

It  is  here  necessary  to  state  that  the  plaintiff, 
under  the  name  of  ]!da  Blanchard^  went  to  Ma- 
con in  1869,  and  lived  continuously  in  houses 
of  public  prostitution.  While  prosecuting  that 
mode  of  life,  young  Ralston  made  her  ao- 
quaintance,  and  for  several  years,  without  in- 
termission, and  much  to  the  grief  of  relatives 
and  friends,  held  improper  relations  with  her. 
They  often  quarreled  and  had  drunken  broils 
with  each  other  in  different  places  of  bad  repute 
where  the^  met  During  her  residence  in  Ma- 
con, Turpm  used  every  effort  to  induce  Ralston 
to  abandon  the  reckless  and  immoral  life  he 
was  leading,  and  to  cease  the  use  of  strong 
drink.  But  his  efforts  and  wamings  were  un- 
attended with  success,  except  for  brief  inter- 
vals. No  change  occurred  in  the  relations  of 
Ralston  and  the  plaintiff  while  in  Macon.  She 
states  that  he  intended  to  marry  her  as  far  back 
as  1876.  In  the  fall  of  1879  they  went  to  New 
York;  and  on  the  28d  of  January,  1880.  within 
less  than  thred  weeks  after  the  will  of  1879  was 
made,  they  were  married.  The  fact  of  their 
marriage  was  not  known  in  Macon  until  some 
months  afterwards.  In  April,  1880,  they  re- 
moved to  Stamford,  Conn.  In  the  summer  of 
that  year,  Turpin,  while  at  Saratoga  Springs, 
received  information  of  the  marriage,  and  that 
they  were  living  in  Stamford.  He  went  to  the 
latter  place  in  August,  1880,  to  ascertain  if  such 
were  the  fact,  and,  if  it  were,  to  inform  Rals- 
ton that  his  marriage  had,  by  the  Laws  of 
Georgia,  revoked  the  will  made  in  favor  of 
Turfnn's  children,  and  to  suggest  the  propriety, 
if  he  still  desired  to  do  something  tor  them,  of 
making  a  formal  deed  for  their  benefit  There 
is  some  conflict  between  the  statements  of  the 
plaintiff  and  Turpin  as  to  what  occurred  at 
Stamford.  But  it  is  evident  that  nothing  was 
said  or  done  by  Tyrpin,  on  that  occasion,  cal- 
culated to  influence  Ralston  or  his  wife  totfUse  [6691 
any  course  not  entirely  in  accordance  with  their 
wishea  Nor  is  there  any  eround  to  suppose 
that  the  plaintiff  acquiesced  in  what  her  hus- 
band did  from  fear  that  Turpin  might  expose 
her  course  of  life  or  effect  a  separation  between 
herself  and  husband.  It  does  not  appear  that 
she  stood  in  fear  of  anybody.  It  is  clearly 
shown  that,  as  the  result  of  the  interview  at 
Stamford,  Ralston  and  wife  went  to  New  York, 
and,  before  a  commissioner  of  the  State  of 
Georgia,  freely  and  voluntarily  executed  and 
acknowledged  a  deed,  in  fee  simple,  dated  Au- 
gust 26,  1880,  conveving  to  Turpin,  as  trustee 
for  his  children,  Wifiiam,  Frank,  Gieorge,  Lia- 
zie  and  Walter,  the  identical  property  devised 
to  him  as  tmstee  by  the  will  of  1879.  subject 
however,  to  the  condition  that  Ralston  should 
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receive  annually  its  rents,  uses  and  profits, 
after  deducting  taxes  and  insurance  tbereon» 
and  expenses  for  collecting  the  rents  and  mak- 
ing repairs,  and  subject  to  a  mortgage  of  $5,000 
made  by  Ralston  to  Ross,  on  one  of  the  stores 
conveyed  to  Turpin  as  trustee.  Two  days  aft- 
erwards,  August  28,  1880,  another  deed,  cover- 
ing the  same  property  and  containing  the  same 
conditions,  was  executed  and  acknowledge  by 
Ralston— the  first  deed  having  been  discovered, 
or  being  supposed,  to  be  informal  in  some  re- 
pects.  On  the  day  of  the  execution  of  each  of 
these  deeds  the  plaintiff  executed  and  acknowl- 
edged, before  the  same  commissioner,  a  sepa- 
rate instrument  in  writing,  stating  that  she 
freely  aud  voluntarily  ratified  and  confirmed 
the  deed  made  by  her  husband. 

In  the  year  1881,  Turpin,  having  been  ad- 
vised by  counsel  that  the  former  d^Bds  for  the 
benefit  of  his  children  were  defective,  in  that 
their  dauses.  or  some  of  them,  were  of  a  tes- 
tamentary character,  inclosed  anottier  deed  for 
Ralston  to  execute,  which  the  latter  did  on  the 
19th  of  April,  1881;  the  plaintiff  executing  on 
the  same  dav  a  separate  writing  ratifying  and 
confirming  that  deed,  and  renouncing  and  con- 
veying to  the  trustee  for  the  uses  therein  named 
all  her  right  of  dower  and  other  interests  in  the 
property  conveyed.  This  deed  conveyed  to 
Turpin  in  trust  for  his  children  named  in  those 
instruments  the  same  property  as  that  described 
in  the  will  of  1879,  and  in  the  deeds  of  August 
26, 1880,  and  August  28,  1880. 
[670]  in  this  connection  it  may  be  stated  that  prior 
to  the  making  of  the  will  of  1879.  Ralston  be- 
came unfriendly  to  the  husband  of  one  of  the 
daughters  of  Turpin,  and,  for  that  reason,  she 
was  omitted  from  that  will  as  well  as  from  all 
the  deeds  subsequently  executed.  He  died  at 
Montclair,  New  Jersey,  on  the  4th  of  July,  1888. 

We  must  examine  each  of  the  principal 
grounds  upon  which  the  plaintiff  bases  her 
claim  for  relief;  for  if,  as  contended,  Ralston 
was  in  such  condition,  mentally  and  physically, 
when  the  deeds  of  1880  and  1881  were  executed, 
that  he  could  not  or  did  not  comprehend  the 
nature  of  the  transactions;  oV  if  their  execution 
was  obtained  by  means  of  undue  influence  ex- 
ercised over  him  by  Turpin;  in  either  case,  the 
plaintiff  would  be  entitled  to  relief.  It  would 
oe  granted  upon  the  principle  laid  down  in 
Harding  v.  Handy,  24  U.  8.  11  Wheat.  108, 125 
[6: 429],  which  was  a  suit  by  heirs  at  law  to  set 
aside  conveyances  obtained  from  tbebr  ancestor. 
Chief  Ju9t%ee  Marshall  thejre  said:  "If  these 
deeds  were  obtained  by  the  exercise  of  undue 
influence  over  a  man  whose  mind  had  ceased 
to  be  the  safe  guide  of  his  actions,  it  is  against 
conscience  for  nim  who  has  obtained  them  to 
derive  any  advantage  from  them.  It  is  the  pe- 
culiar province  of  a  court  of  conscience  to  set 
them  aside."  AUore  v.  JeweU,  94  U.  8.  506, 
611  [24:  260.  268].  On  the  contrary,  if  it  does 
not  appear  that  be  was  incapable,  by  reason  of 
physical  or  mental  debility,  of  exercising  a  dis- 
criminating judgment  in  respect  to  the  disposi- 
tion of  his  property,  or  wasoriven  to  make  the 
gifts  in  question  against  his  own  wishes,  and 
under  some  influence  that  he  was  unable,  no 
matter  from  what  cause,  to  resist,  the  relief 
asked  must  be  denied.  'The  undue  influence 
for  which  a  will  or  deed  will  be  annulled,''  this 
court  said  in  Coniey  y.  Naihr,  118  U.  8.  127, 
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184  [80:  112,  114],  "must  be  such  as  that  the 
party  making  it  has  no  free  will,  but  stands  in 
vineulis," 

In  a  case  of  conflicting  proof,  as  here,  it  is  a 
circumstance  not  without  weight,  that  the 
plaintiff,  who,  more  than  anyone  else  was  cog- 
nizant of  the  grantor's  condition  during  the  en- 
tire period  in  question,  makes  no  averment  in 
the  original  bill  of  the  husband's  want  of  ca-  ^^ 
pacity  to  dispose  of  his  property.  The  aver-  [071] 
ment  was  that  when  the  deeds  were  made  he 
was  in  a  declining  state  of  health,  and  his  con- 
stitution greatly  weakened  by  dissipation. 
Such  a  condition  does  not,  however,  necessarily 
imply  an  absence  of  sufficient  capacity  to  dis- 
pose of  property,  by  gift  or  otherwise.  Nearly 
a  year  passed  after  the  institution  of  this  suit, 
before  she  distinctly  made  the  issue  that  the 
deeds  were  void  for  the  want  of  capacity  upon 
the  part  of  her  husband  to  make  them.  The 
proof  does  show,  beyond  question— indeed,  it 
IS  admitted — that  for  many  years  prior  to  the 
execution  of  the  deeds,  and  thenceforward  un- 
til his  death  in  1883,  he  was  intemperate  in  his 
use  of  ardent  spirits.  He  was  often  i  ntoxicated. 
and,  when  in  that  condition,  was  incapacitated 
to  transact  business.  But  for  many  years  prior 
to  his  death  there  were  intervals,  some  of  them 
quite  long,  during  which  he  avoided  excessive 
indulgence  in  strong  drink .  His  capacity,  when 
sober,  to  transact  business  is  abundantly  liiown. 
The  vital  inquiry  is  as  to  his  capacity,  not  wheo 
he  was  intoxicated,  but  when  the  deeds  were 
executed.  GonUjf  v.  Ifailar,  118  U.  8. 127, 181 
[30:  112,  118].  The  evidence  leaves  no  room 
to  doubt  that,  at  those  particular  dates,  he  fully 
comprehended  the  character  of  those  instru- 
ments. If  it  satisfactorily  appeared  that,  from 
habitual  dissipation  or  other  cause,  he  was  in 
such  enfeebled  condition  of  mind  or  body,  im- 
mediately  before  or  immediately  after  their 
execution,  as  to  render  him  incompetent 
to  transact  business,  the  presumption  might 
arise  that  he  was  unable,  at  the  tune  of  their 
execution,  to  understand  what  he  was  doings 
and  thus  the  burden  of  proof,  as  to  his  capacity, 
at  those  particular  dates,  to  dispose  of  his  prop- 
erty, be  imposed  upon  the  grantee.  Even  ia 
that  view,  the  plaintiff  would  not  be  entitled  to 
a  decree  canceang  the  deeds,  on  the  nound  ot 
the  grantor's  mental  incapacity;  for  it  appears 
that,  on  each  occasion  when  the  respective 
deeds  were  executed,  he  was  perfectly  sober, 
and  possessed  sufficient  capacity  to  dispose  of 
his  property  with  an  intelligent  understanding 
of  what  he  was  doing.  He  knew,  at  the  time, 
that  each  deed  conveyed  certain  property  to 
Turpin  in  trust  for  the  children  named,  and 
that  they  were  substantially  in  execution  of  hit 
settled  purpose  to  make  provision  out  of  his  ee-  [^TSJ 
tate  for  the  children  of  the  man  who  had  been 
for  years  the  fast  friend  and  confidential  ad- 
viser of  his  parents  and  of  himself.  That  pur- 
pose was  based  upon  motives  entirely  creditable 
to  him,  and,  so  far  as  the  record  discloses,  was 
originally  formed  without  any  sugajestion  by 
Turpin  or  his  children.  Prior  to  his  leaving 
Macon  in  1879,  and  before  making  the  will  <u 
that  year,  he  often  said  to  companions  or  ac- 
quaintances that  he  intended  to  make,  or  had 
made,  such  provision  out  of  his  estate. 

If  he  executed  the  deeds  of  1880  without 
knowing  what  he  was  doing,  he  would,  nato- 
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nil  J,  at  some  subsequent  dme,  have  expressed 
dissatisfaction  with  what  he  bad  done,  and 
taken  steps  to  have  them  set  aside.  But  no  ex- 
pression of  dissatisfaction  was  ever  made  by 
nim.  On  the  contrary,  upon  receiving  the  deed 
of  1881,  accompanied  by  the  request  that  he 
would  execute  it,  be  promptly  complied  with 
that  request,  and  returned  the  deed  duly  ac- 
knowledged by  himself  end  wife  to  Turpin. 
His  correspondence  with  the  latter  during  1880 
and  1881  furnishes  persuasive,  if  not  conclusive, 
evidence  that  he  had  accurate  knowledge  of 
the  condition  of  his  property  and  its  manage- 
ment by  Turpin  A  Ogdon,  under  the  direction 
of  Turpin.  and  was  in  the  enjoyment  of  good 
he&lth.  On  July  28,  1880,  within  less  than  a 
month  before  making  the  first  deed  of  gift,  he 
wrote  to  Turpin  from  Stamford,  Connecticut, 
stating  among  other  things,  that  he  was  "eu- 
toying  good  health."  On  April  18,  1881,  the 
day  pr^eding  the  last  deed  of  gift,  he  wrote 
from  the  same  pUoe  to  Turpin,  '*My  health  is 
splendid,  but  Ida  has  been  ill  all  winter  and 
is  so  still."  The  body  of  each  of  these  letters  is 
in  the  handwriting  of  the  complainant.  They 
are  inconsistent  with  her  present  contention 
that,  not  only  at  the  time,  but  both  before  and 
after,  the  deeds  of  gift  were  executed,  her  hus- 
band's mind  and  bod  v  had  been  so  wrecked  by 
dissipation  that  he  did  not  intelligently  compre- 
hend what  be  did,  or  possess  sufficient  will  to 
resist  the  importunities  or  persuasion  of  others. 
To  these  considerations  we  may  sdd  the  signifi- 
cant fact  that  in  no  one  of  tbe  letters  that 
passed  between  Turpin  and  tbe  plaintiff,  after 
the  latter  left  Macon,  is  there  any  intimation 
[873]  that  she  disapproved  of  the  provision  made  for 
Turpin's  children.  We  concur  entirelv  with 
liie  conclusion  reached  upon  this  issue  by  the 
court  below. 
It  remains  to  consider  whether  the  deeds  of 

fift  were  the  result  of  undue  influence  exercised 
y  Turpin  over  Ralston.  In  discussing  this 
question  counsel  for  tbe  plaintiff  call  attention 
to  section  2000  of  tbe  Coae  of  Georgia,  which 
provides  that  "A  gift  by  any  person  lust  ar- 
rived at  majority,  or  otherwise  peculiarly  sub- 
ject to  be  affected  by  such  influences,  to  bis 
parent,  guardian,  trustee,  attorney,  or  other 
person  standing  in  a  similar  relationship  of  con- 
fidence, shall  tS  scrutinized  with  great  Jealousy, 
and  upon  the  slightest  evidence  of  persuasion 
or  innuence  towards  this  object,  shall  be  de- 
clared void,  at  the  instance  of  the  donor  or  his 
legal  representative,  at  any  time  within  five 
years  after  the  making  of  such  gift"  We  do 
not  perceive  that  this  provision  has  any  direct 
bearing  upon  this  case.  There  was  here  no 
gift  by  the  ward  lust  after  be  arrived  at  his 
majority.  If  the  deeds  in  Question  had  been 
made  immediatelv  upon  RaLston's  arriving  at 
full  age,  or  shortly  after  he  came  into  posses- 
sion of  bis  estate,  the^  would,  in  view  of  tbe 
then  recent  relation  oi  guardian  and  ward,  have 
been  more  difficult  to  sustain.  Still,  thev  would 
have  been  sustained  if  it  bad  appeared  that  thev 
were  freely  and  voluntarily  made,  upon  full 
knowledge  of  the  facts,  without  misrepresenta- 
tion or  suppression  of  material  facts  by  tbe  guar- 
dian. In  Hylton  v.  HylUm,  2  Yes.  Sr.547,  Lard 
ChaneeUcr  Haidwicke  said:  "Undoubtedly,  if 
after  the  ward  or  cestui  que  trust  comes  of  age, 
and  after  actually  put  into  possession  of  thecs- 
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tate,he  thinks  fit,  when  9ui Juris,  and  at  liberty^ 
to  grant  that  or  any  other  reasonable  grant  ij 
way  of  reward  for  care  and  trouble,  when  done 
with  eyes  open,  the  court  could  never  set  that 
aside;  out  the  court  guards  against  doin^  it  at 
the  very  time  of  accounting  and  delivenng  up 
the  estate,  as  the  terms;  for  tbe  court  will  not 
suffer  them  to  make  that  tbe  terms  of  doing 
their  duty."  In  the  case  before  us  more  than 
eleven  years  elapsed  after  Ralston  attained  full 
age,  and  after  Turpin  finally  settled  his  ac- 
counts as  guardian,  before  the  first  of  tbti 
deeds  of  gift  was  made. 

In  respect  to  that  settlement  it  may  be  ob- 
served that  by  section  1847  of  the  Georgia  Code  [674] 
it  is  declared  that  "No  final  settlement  made 
between  guardian  and  ward  can  bar  the  ward, 
at  any  time  within  foiu'  years  thereafter,  from 
calling  the  guardian  to  a  settlement  of  his  ac- 
count, unless  it  is  made  to  appear  that  the  same 
was  made  after  a  full  exhibit  of  all  the  guardi- 
an's accounts,  and  with  a  full  knowledge  by 
the  ward  of  his  legal  rights."  Nothing  la  dis- 
closed by  the  record  that  impeaches  tbe  entire 
accuracy  of  tbe  guardian's  final  settlement ; 
nothing  that  suggests  any  want  of  intelligence 
or  integrity  in  his  administration  of  the  ward'» 
estate;  nothing  to  show  that  he  ever  realized 
anything  from  the  position  of  guardian,  except 
such  compensation  as  tbe  law  permitted  him  to 
receive.  When,  therefore,  tbe  relation  of  guard- 
ian and  ward  was  severed,  Ralston  had  every 
reason  to  confide  in  Turpin's  integrity,  and  to 
feel  grateful,  not  only  for  bis  uniform  kindness^ 
but  for  faithful  devotion  to  his  interests. 

But  it  is  contended  that  tbe  relations  subse- 
quently existing  between  them  were  such  a» 
are  described  m  section  8177  of  tbe  Georgia 
Code,  which  declares  that "  Any  relations  shall 
be  deemed  confidential  arising  from  nature,  or 
create  by  law,  or  resulting  from  contracts, 
where  one  party  is  so  situated  as  to  exercise  a 
controlling  influence  over  the  will,  conduct  and 
interest  of  another;  or  where,  from  similar  re- 
lationft  of  mutual  confidence,  the  law  requires 
tbe  utmost  good  faith,  such  as  partners,  princi- 
pal and  agent,"  etc.  Undoubtedly,  tbe  relation 
of  principal  and  agent  existed  between  Ralston 
ana  Turpin  after  the  relation  of  guardian  and 
ward  bad  been  severed,  and  up  to  the  death  of 
Ralston.  The  section  of  tbe  Georgia  Code 
quoted  is  an  expression  of  a  general  rule  that 
has  always  governed  courts  of  equity.  Tbe 
agent  is  bound  to  act  with  absolute  good  faith 
toward  the  principal  in  respect  to  every  matter 
intrusted  to  his  care  and  management.  In  ac- 
cepting a  gift  from  bis  principal  he  is  under  an 
obligauon  to  withhold  no  information  in  bis 
posMssion  respecting  the  subject  of  the  gift,  or 
the  condition  of  tbe  estate  in  nis  hands,  which 
good  faith  reouires  to  be  disclosed,  or  that  may 
reasonably  innuence  tbe  judgment  of  tbe  prin- 
cipal in  making  tbe  gift  All  transactions  be- 
tween them  whereby  tbe  agent  derives  ad  van-  j^--, 
tages  beyond  legitimate  compensation  for  bis  l^'^J 
services  will  be  closely  examined  by  courts  of 
equity,  and  set  aside  if  there  be  any  ground  to 
suppose  that  be  has  abused  tbe  confidence  re- 
posed in  him.  It  is  for  the  common  security 
of  mankind,  Mr.  Justice  Story  well  says,  "that 
gifts  procured  by  agents,  and  purchases  made 
by  them,  from  their  principals,  should  be  scru- 
tinized with  a  close  and  vigilant  suspicion."   1 
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Story,  Eq.  Jur.  §  815.  An  iDStructive  case 
upon  this  point  is  Harris  ▼.  Tremenheere,  15 
Yes.  Jr.  84,  88,  which  was  a  suit  to  cancel 
leases  to  a  party  who,  at  the  time,  held  the  re- 
lation of  steward,  agent,  and  attorney  to  the 
lessor.  Some  of  the  leases  were  pure  gifts  by 
the  employer.  Lord  OhaneeUor  Eldon  dis- 
claimed any  jurisdiction  to  annul  such  gifts, 
when  basea  upon  the  generosity  of  the  donor, 
or  to  weigh  the  value  or  amount  of  the  consid- 
eration, as  if  it  had  been  the  subject  of  barter, 
but  said,  that  if  he  could  find  "In  the  answer 
or  the  evidence  the  slightest  hint  that  the  de- 
fendant had  laid  before  his  employer  an  ac- 
count of  the  value  of  the  premises  that  was  not 
perfectly  accurate,  he  would  set  aside  such 
leases."  He  would  do  this,  he  said,  without 
regard  to  the  intention  of  the  parties,  "  upon 
the  general  ground  that  the  principal  would 
never  be  safe  if  the  agent  could  take  a  gift  from 
him  upon  a  representation  that  was  not  most 
accurate  and  precise." 

We  do  not  intend  to  qualify  or  weaken,  in 
any  degree,  these  salutary  doctrines.  Their 
recognition,  however,  does  not  determine  the 
present  case,  unless  it  be  held  that  a  principal 
cannot,  under  any  circumstances  whatever, 
make  a  valid  gift  to  his  agent  of  property  com- 
mitted to  the  mtter's  care  or  management  No 
such  doctrine  has  ever  been  established,  nor 
could  it  be,  without  impairing  the  natural  riffht 
of  an  owner  to  make  such  disposition  of  his 

Eroperty  as  he  may  think  would  best  subserve 
is  interest  and  comfort  or  gratify  his  feelings. 
That  Turpin  held  such  relations,  personal  and 
otherwise,  to  young  Ralston,  as  would  enable 
him  to  exercise  great  influence  over  the  latter 
in  respect  to  the  mode  in  which  his  property 
should  be  managed  for  purposes  of  revenue; 
that  Ralston  trusted  Turpin's  judgment  as  to 
matters  of  business  more  than  the  judgment  of 
any  other  man;  and  that  he  had  an  abioinc^  oon- 
f  dence  in  Turpin's  integrity,  as  well  as  in  his 
desire  to  protect  his  interests,  are  conceded. 
But  we  are  satisfied  that  Turpin  did  not  im- 
properly use  the  influence  he  had  over,  or  abuse 
the  confidence  reposed  in  him  by,  young  Ral- 
ston .  It  was  the  tatter's  own  thou^^ht,  induced, 
no  doubt,  by  his  friendly  feeling  for  Turpin 
and  gratitude  for  the  latter^s  fideuty  to  his  in- 
terests, to  make  some  provision  for  Turpin's 
family.    This  thought  was  first  formally  ex- 

Eressed  in  the  will  of  1874,  when  he  was  capa- 
le  of  making  a  disposition  of  his  property.  It 
was  substantially  repeated  in  the  will  of  1870, 
drawn  in  precise  conformity  with  his  directions. 
The  circumstances  detdled  by  the  plaintiff's 
counsel,  to  show  that  the  deeds  of  18^ and  1881 
were  procured  by  undue  influence  upon  the 
part  of  Turpin,  lose  most  of  their  force  in  view 
of  the  fact  that  they  covered  the  same  property 
and  named  the  same  beneficiaries  that  are  de- 
scribed in  the  will  of  1879.  That  Turpin  caused 
the  first  deed  to  be  prepared,  and  requested 
Ralston  to  execute  it,  are  facts  of  but  little 
weight.  Turpin  had  been  informed  of  the  wiU 
of  1879,  and  it  was  his  right,  if  not  his  duty  to 
bis  children,  to  inform  Kalston  that  his  nuuN 
riage  had  revoked  that  will,  and  to  suggest  that, 
if  he  was  so  minded,  the  execution  of  a  deed 
was  an  appropriate  mode  to  give  effect  to  Us 
intention  in  respect  to  those  children.  Nor  was 
•the  presence  ir  Stamford,  when  the  deeds  of 
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1880  were  executed,  of  Ogden,  the  partner  of 
Turpin,  a  suspicious  circumstance.  The  cor- 
respondence  between  Ralston  and  Turpin,  prior 
to  that  time,  shows  that  the  former  was  aware 
of  Ogden's  purpose  to  visit  the  North  during 
the  summer  of  1880,  and  desired  Ogden  to  visit 
him  at  Stamford. 

Upon  a  careful  examination  of  the  record,  w« 
concur  with  the  court  below  in  holding  that  the 
plaintiff  has  failed  to  show  that  the  deeds  of 
1880  and  1881  were  obtained  by  undue  influence. 
On  the  contrary,  it  appears,  by  the  great  pre- 
ponderance of  evidence  (to  state  the  case  made 
by  the  defendants  in  no  stronger  language), 
that,  although  their  execution  may  have  wen 
induced,  not  unnaturally,  bv  feelings  of  friend* 
ship  for,  and  gratitude  to,  the  defendant  Tur- 
pin, the  grantor  acted  upon  his  own  independ- 
ent, deliberate  judgment,  with  full  knowledge 
of  the  nature  and  effect  of  the  deeds.  It  was 
for  the  donor,  who  had  sufficient  capacity  to 
take  a  survey  of  his  estate,  and  to  dispose  of  It 
according  to  an  intelligent,  flxed  purpose  of  his 
own,  regardless  of  the  wishes  of  others,  to  de- 
termine now  far  such  feelings  should  contnd 
him  when  selecting  the  objects  of  his  boanty. 

In  respect  to  the  allegation  that  Turpin  sap- 
pressed  tacts  touching  the  condition  of  Ralston's 
estate,  as  affected  by  the  claim  of  Mrs.  Smith, 
it  is  sufficient  to  say  that  it  Is  not  sustained  by 
the  proof. 

Other  facts  than  those  we  have  mentioned 
ara  disclosed  by  the  record,  and  other  questions 
were  discussed  at  the  bar;  but  as  they  do  not, 
in  our  judgment,  materiaUy  affect  the  decision 
of  the  case,  we  need  not  specially  refer  to  them. 

Deer^itfirmed, 


[•77] 


THE  CITY  NATIONAL  BANK  OP  PORT  [^57] 
WORTH  BT  AL.,  Appt$., 

V. 

R.   D.  HUNTER  bt  al.,  Partners,  XJxider 
the  Firm  Name  of  Huitter,  Etaks  i  Co. 

(|9ee  8. 0.  Beporter%  ed.  6ST-ttnD 


Lient  an  permmal 


ft  per$(mal  prcpertif^'annMinf  i 
nt^— appeal  by  pari  tf  the  poHim. 


L  Where  two  parties  who  severally  hold  Ueiis 
upon  personal  propertj  airree  that  the  same  may 
be  sola  and  delfvered  to  a  third  penon  and  the  pro- 
ceeds of  the  sale  divided  between  them  In  oertain 
proportions,  neither  one  of  them  oan  thereafter  to* 
elst  upon  superloiltj  of  Ueo,  as  between  thaa- 
selves.  

8l  Under  the  otronmstanoes.  It  would  rsQiilre  a 
strong  ease  of  definite  m Isrprnwwitatkwis  as  to 
faots,  as  dlstlnflrulshed  from  mere  matters  of  opin- 
ion, to  be  made  out  before  the  agreements,  sought 
to  be  annulled  in  this  case,  could  be  declared  nuU 
and  void. 

8w  Where  a  decree  Is  severable  in  llMt  and  In  law« 
two  of  the  defendants  maybe  Allowed  to  prosecute 
an  appeal  therefrom,  without  Joining  a  codefeiid> 
ant,  who  did  not  desire  to  appeaL 

[NaUl] 
auhmiUddJDecW.lSSS.  Decided  MartikB,188B. 

APPEAL  from  a  decree  of  the  Oircnit  Court 
of  the  United  States  for  the  Northern  Dls> 
trict  of  Texas,  in  favor  of  complainants  in  a  suH 
for  the  foreclosure  of  a  lien  and  for  money  do^ 
upon  a  debt.    Bnereed, 
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Stalrraent  bj  Mr.  Clikf  Justice  Fuller: 
[558]  Id  February,  1879,  Hunter,  Evans  &  Co., 
enga^  in  the  live  stock  commission  business 
at  JBost  St.  Louis,  Illinois,  made  an  arranee- 
ment  with  John  O'Neal,  who  resided  in  Van 
Zandt  County,  Texas,  and  was  buying  and 
shipping  cattle  from  different  points  in  that 
State,  by  which  they  were  to  furnish  O'Neal 
money  to  buy  cattle  daring  the  spring  and  sum- 
mer of  that  year,  to  be  consigned  to"  them  for 
sale.  The  dealings  between  them  resulted  in  an 
indebtedness  to  Hunter,  Evans  &  Co.  to  a  consid- 
erable amount;  and  on  the  20th  day  of  August 
O'Neal  executed  two  notes  for  $11,000  each, 
payable  to  Hunter,  Evans  &  Co.,  and  as  se- 
curity for  their  payment  gave  them  a  bill  of 
sale  on  his  0  N  brand  of  cattle,  further  de- 
scribed as  being  his  home  stock  of  cattle,  and 
on  the  same  day  and  as  part  of  the  same  trans- 
action. Hunter,  Evans  &  Co.  executed  and  de- 
livered to  O'Neal  a  defeasance  providing  for 
the  cancellation  of  the  bill  of  sale  when  the 
notes  were  paid.  It  seems  to  be  conceded  that 
this  chattel  mortgage  was  never  properly  re- 
corded in  accordance  with  the  Statute  of  Texas, 
which  provided  that  every  chattel  mortgage 
not  accompanied  by  immediate  delivery  and 
followed  by  an  actual  and  continued  Chan ee  of 
possession  of  the  property  mortgaged  or  pleoged, 
should  be  absolutely  void  as  a^nst  subsequent 
purchasers  and  mortgagees  or  lien  holders  in 
good  faith,  unless  such  instrument  or  a  true 
copy  thereof  were  forthwith  filed  in  the  office 
of  the  county  clerk  of  the  county  where  the 
property  should  then  be  sit uat ed .  While  O'Neal 
was  conducting  his  business  with  Hunter,  Erans 
&  Co.,  he  obtained  money  from  the  City  Na- 
tional Bank  of  Fort  Worth,  which  was  repaid 
by  drafts  drawn  on  Ifunter,  Evans  &  Co.  either 
ly  O'Neal  or  by  Wm.  Hunter,  the  agent  of 
Hunter,  Evans  &  Co.,  which  were  duly  hon- 
ored by  the  latter,  except  one  draft  dated  No- 
vember 15,  1879,  for  |9,854.03,  payment  of 
which  was  refused;  whereupon,  on  the  10th 
day  of  December,  1879,  O'Neal  gave  his  note 
to  the  bank  for  $9,810.11,  the  amount  of  said 
draft  and  interest,  and  executed  a  mortgage 
as  security  on  his  home  stock  of  cattle  brand- 
ed O  N,  subject  to  the  bill  of  sale  to  Hun- 
ter, Evans  &  Co.,  and  also  of  his  cattle  branded 
H,  and  H  ],  and  one  hundred  head  of  horses, 
[559]  mares,  and  colts  branded  O  N,  which  mort- 
gage was  recorded  by  the  county  clerk  of  Van 
Zandt  County,  December  16,  1879. 

It  is  testified  by  the  vice  president  of  the  bank 
that  the  agent  of  Hunter,  Evans  &  Co.  agreed 
with  the  bank  that  if  it  would  honor  O'Neal's 
checks  he  would  guarantee  their  payment,  and 
settle  O'Neal's  accounts  at  any  time  by  a  draft 
on  Hunter,  Evans  &  Co.,  in  case  O'Neal  was 
not  in  Fort  Worth  to  give  the  draft  himself, 
and  that  the  credit  was  extended  to  O'Neal  on 
the  strength  of  said  guaranty;  that  on  the  day 
the  draft  for  $9,854.08  was  drawn  he  ask^ 
Hunter  if  it  would  be  paid  bv  Hunter,  Evans 
&  Co.,  and  whether  or  not  witness  had  better 
take  a  bill  of  lading,  which  would  insure  tiie 
payment  of  the  draft,  or  hold  the  cattle,  to 
which  Hunter  replied  that  Hunter,  Evans  & 
Co.  were  obliged  to  pay  the  draft,  and  would 
do  it;  and  that,  relying  on  that  statement,  wit- 
ness did  not  take  a  bill  of  lading,  but  allowed 
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the  draft  to  take  its  course,  and  on  that  day 
left  Fort  Worth  and  was  absent  some  weeks, 
and  hence  was  not  In  Fort  Worth  when  the 
draft  was  protested,  nor  present  when  the  note 
and  bill  oi  sale  were  executed  by  O'Neal  to  the 
bank.  William  Hunter,  the  agent  of  Hunter, 
Evans  &  Co.,  denied  that  they  bound  them- 
selves to  pay  O'Neal's  indebtedness  to  the  bank 
in  any  way  whatever.  Early  in  the  year  1880, 
one  John  Dawson  proposed  to  purchase  a  part 
of  O'Neal's  cattle,  and  drive  them  to  a  place 
outside  of  Texas,  to  fill  a  contract  of  sale  he 
had  made  with  other  parties  to  deliver  cattle  at 
the  Ponca  Agency  in  the  Indian  Territory,  by 
the  20th  day  of  June,  1880,  and  agreed  with 
O'Neal  upon  the  purchase;  but  before  this  trade 
could  be  consummated,  it  was  necessary  for 
Dawson  to  have  the  consent  of  the  lien  bold- 
ers,  and  accordingly  he  consulted  Hunter, 
Evans  &  Co.  and  the  officers  of  the  bank,  who 
agreed  that  the  sale  might  be  made. 

On  the  20th  of  March,  1880,  O'Neal  and  hfs 
attorney,  William  Hunter  for  Hunter,  Evans  8o 
Co.  and  their  attorney,  the  vice  president  of  the 
City  National  Bank  and  its  attorney,  and  Daw- 
eon  met  at  Fort  Worth,  Texas,  ana  three  dif> 
ferent  agreements  in  writing  were  executed  be- 
tween the  parties.  One  was  between  John  M. 
Dawson,  Hunter,  Evans  &  Co.,  and  the  bank, 
and  recited  the  existence  of  indebtedness  and 
liens,  and  the  fact  that  O'Neal  had  contracted 
for  the  sale  of  the  cattle  to  Dawson,  as  shown 
by  a  written  contract,  by  the  terms  of  which 
Dawson  was  to  assume  thepayment  of  O'Neal  s 
indebtedness  to  Hunter,  Evans  &  Co.  and  the 
bank,  provided  sufficient  cattle  be  delivered  by 
O'Neal  to  Dawson  for  the  purpose;  that  in  the 
event  that  the  cattle  sold  and  delivered  by 
O'Neal  to  Dawson  should  be  insufficient  to  dis- 
charge the  amount  of  the  indebtedness  in  full, 
then  Dawson  assumed  to  pay  off  and  discharge 
the  indebtedness  pro  rata,  to  the  extent  of  the 
cattle  received,  payment  to  be  made  by  Daw- 
son to  Hunter,  Evans  &  Co.  and  the  bank  by 
October  1,  1880;  the  sale  was  stated  to  be  sub- 
lect  to  the  liens  and  the  cattle  were  to  be  held 
m  trust  for  Hunter,  Evans  &  Co.  and  the  bank; 
that  Hunter,  Evans  &  Co.  and  the  bank  to- 
gether should  select  a  man  to  accompany  Daw* 
son  from  Texas  to  the  point  where  the  cattle 
might  be  sold,  and  this  man  was  to  have  the 
le£^  possession  of  the  cattle  and  receive  the 
proceeds  of  the  sale;  if  Dawson  did  not  sell 
the  cattle  by  the  first  of  October,  1880,  then 
Hunter,  Evans  &  Co.  and  the  bank  mizht  re- 
take the  cattle  and  dispose  of  them,  and  apply 
the  proceeds  thereof.  Dawson  was  to  have  the 
handling,  control,  and  disposition  of  the  cattle, 
subject  to  the  provisions  of  the  agreement. 

Another  of  the  agreements  was  between  Hun- 
ter, Evans  &  Co.,  the  bank  and  O'Neal,  where- 
by Hunter,  Evans  &  Co.  and  the  bank  agreed 
to  the  sale  of  the  cattle  by  O'Neal  to  Dawson, 
provided  O'Neal  should,  upon  the  delivery  of 
the  cattle  to  Dawson,  surrender  to  Hunter, 
Evans  &  Co.  and  the  bank  the  proceeds  of  the 
sale,  consisting  of  Dawson's  ]mper,  together 
with  the  contract  of  sale;  and  Hunter,  Evanc 
&  Co.  and  the  bank  agreed  to  receive  such 
paper  and  contract  in  discharge  of  their  re- 
spective claims  upon  O'Neal,  provided  such 
proceeds  equaled  the  amoxmt  of  the  indebted- 
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ness  to  Hanter,  Eyans  &  Co.  and  the  bank; 
and  if  such  proceeds  should  be  less  than  said 
indebtedness,  Hunter,  Evans  &  Co.  and  the 
bank  agreed  to  divide  the  same  pro  rata.  If 
there  should  be  a  deficiency,  O'Neal  obligated 
himself  to  make  it  good  in  cu  ih  or  notes  secured 
to  the  satisfaction  of  Hunter,  Evans  &  Co.  and 
[5611  ^^  iMink,  by  giving  deeds  of  trust  on  real  and 
personal  property.  If  there  arose  a  dispute  as 
to  the  amount  O'Neal  owed  either  party,  then 
the  amount  agreed  to  be  due  shoula  be  adjust- 
ed and  discharged,  and  the  amount  in  dispute 
should  be  secured  by  O'Neal  as  aforesaid;  and 
when  the  dispute  should  be  settled,  the  amount 
thereof  should  be  paid  from  said  proceeds  of 
sale  or  said  security  furnished  by  O'Neal. 
Should  there  be  a  deficiency,  it  was  to  be  "  car- 
ried, owned  and  held  between  the  said  Hunter, 
Evans  &  Co.  and  the  said  City  National  Bank, 
according  to  their  respective  claims,  and  the 
collection  arising  therefrom  to  be  prorated  "  be- 
tween them«  If  the  agreement,  "from  any 
cause  whatever,  fail  to  be  carried  out  and  con- 
summated, then  no  statement  or  recital  herein 
shall  be  construed  to  be  an  abandonment  of 
any  right,  lien  or  security  held  by  any  of  the 
parties  hereto." 

It  was  further  agreed  by  O'Neal  that  should 
there  be  a  deficiency  he  would  secure  it  in  man- 
ner aforesaid,  and  it  was  to  bear  interest  at  the 
rate  of  12  per  cent  per  annum  from  date,  and 
to  mature  on  or  before  the  first  day  of  Janu- 
ary, 1881,  the  deficiency  to  be  secured  at  the 
time  said  cattie  were  delivered  to  Dawson. 

The  other  agreement  was  between  Dawson 
and  O'Neal,  reciting  that  whereas  Hunter, 
Evans  &  Co.  and  the  bank  had  liens  on  the 
cattle;  and  whereas  O'Neal,  Hunter,  Evans  & 
Co.  and  the  bank  had  agreed  to  sell  the  cattle 
to  Dawson  at  the  prices  in  said  agreement  men- 
tioned; and  whereas  Hunter,  Evans  &  Co.  and 
the  bank  had  agreed  with  Dawson  upon  the 
time  and  place  of  payment  for  said  cattie  to  the 
amount  of  their  debt,  or  so  much  thereof  as 
said  cattle  might  bring,  and  also  upon  the 
manner  and  amount  of  security  for  said  pay- 
ment by  said  Dawson;  therefore  O'Neal,  in 
consideration  of  the  enumerated  agreements, 
"  both  of  which  bear  even  date  herewith  and 
are  made  parts  hereof,"  and  the  further  con- 
sideration of  the  release  of  said  indebtedness  to 
Hunter,  Evans  &  Co.  and  the  bank,  agreed 
*'  to  gather  and  deliver  to  the  said  John  Daw- 
son, at  or  near  Will's  Point,  in  Van  2^ndt 
County,  my  stock  of  cattle,  consisting  of  cows, 
calves,  yearlings,  and  two,  three  and  four  year 
[562]  olds  and  upwards,  upon  which  said  Hunter, 
Evans  &  Co.  and  said  City  National  Bank  have 
liens,  together  with  such  other  of  my  cattie  as 
I  may  want  to  put  in  said  sale  and  as  may  be 
acceptable  to  siud  Dawson,  at  the  following 
prices,"  giving  them.  Dawson  bound  himself 
to  pay  for  the  cattie  at  the  rate  fixed,  "  in  such 
way  and  such  manner  as  the  said  Hunter, 
Evans  &  Co.  and  the  said  City  National  Bank 
may  require,  and  pavable  to  them,"  as  per 
agreement  between  Hunter,  Evans  &  Co.  and 
the  bank  and  Dawson. 

If  the  cattle  should  amount  to  more  than  the 
amoimt  of  the  indebtedness  to  Hunter,  Evans 
&  Co.  and  the  bank,  then  Dawson  for  the  ex- 
cess agreed  to  give  O'Neal  security  payable  not 
longer  than  (October  1, 1880,  with  interest  at 
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12  per  cent    It  was  further  agreed  that  the 
cattle  were  to  be  delivered  to  Dawson  on  or  be- 
fore May  20,  1880. 
The  papers  having  been  executed,  O'Neal 

Sroceeded  to  ^ther  the  cattle  for  delivery  to 
Dawson  and  Dawson  prepared  to  receive  them, 
both  incurring  considerable  expense  in  so  do- 
ing, and  on  the  22d  day  of  May,  1880,  the 
^thering  of  the  cattle  was  completed  near 
Will's  Point,  at  which  place,  on  that  day, 
Dawson,  O'Neal,  L.  W.  Evans,  agent  of  Hun- 
ter, Evans  &  Co.,  the  attorney  of  that  firm,  the 
attorney  of  the  bank,  and  the  attorney  of 
O'Neal,  and  Qen.  Henry  E.  McCulloch,  the 
agent  who  had  been  selected  and  appointed  by 
the  bank  and  Hunter,  Evans  &  Co.  to  accom- 
pany the  drive  and  receive  from  Dawson  for 
them  the  proceeds  of  the  sale  of  the  cattJe 
assembled.  The  cattle  consisted  of  1,741  head, 
mostly  branded  0  N,  and  their  value  at  the 
contract  price  was  $19,033.  Hunter,  Evans  <& 
Co.  claimed  that  O'Neal  owed  them  about 
$18,000.  O'Neal  disputed  all  of  said  claim 
except  $9,915.74.  The  debt  of  the  bank  oo 
that  date  was  admitted  to  be  $10,339.85.  The 
attorney  of  Hunter.  Evans  &  Co.  wrote  a  note 
for  Dawson  to  sign  for  the  purchase  money, 
which  he  did.    It  read  as  follows: 

•'  $19,033.  Will's  Point,  Tkxab, 

Alay  22.  1880. 

"One  day  after  date,  for  value  received,  I 
promise  to  pav  to  the  order  of  Hunter,  Evans 
&  Co.  and  the  City  National  Bank  of  Fort 
Worth,  Texas,  at  Fort  Worth,  Texas,  the  sum 
of  nineteen  thousand  and  thirty-three  dollars, 
with  interest  at  the  rate  of  ten  per  cent  per  an- 
num from  date  until  paid.  This  note  is  to  be 
paid  according  to  the  terms  and  stipulations 
contained  in  a  written  contract  entered  into  bv 
and  between  John  Dawson,  Hunter,  Evans  & 
Co.  and  the  City  National  Bank  of  Fort  Worth, 
and  dated  March  20,  1880. 

"J.  M.  Dawson.'* 

The  note  was  handed,  by  direction  of  the 
bank  and  Hunter,  Evans  &  Co.,  to  Gen.  Mc- 
Culloch. 

The  cattle  were  delivered  to  Dawson  by 
O'Neal  with  the  knowledge  and  consent  of 
Hunter,  Evans  &  Co.  and  the  bank,  and  were 
driven  by  Dawson  through  Will's  Point  to  a 
point  three  miles  west  of  the  town;  And  on  the 
same  day  Dawson  sold,  for  cash,  cattle  to  the 
amount  of  $3,419,  which  he  paid  over  to  Mc- 
Culloch, who  indorsed  upon  the  note  the  fol- 
lowing: 

**  Received  on  the  within  note  three  thous- 
and four  hundred  and  nineteen  dollars  ($3,419). 
May  22,  1880. 

.  **  Hbnby  E.  McCulloch,  Agent" 

Upon  the  basis  of  the  undisputed  claims  the 
attorneys  of  the  bank  and  of  Hunter,  Evans  & 
Co.  figured  out  the  proportions  in  which  the 
amount  of  Dawson's  note  should  be  distributed, 
and  ascertained  that  of  said  note  the  bank  was 
entitled  to  receive  $9,715.78  and  Hunter,  Evans 
&  Co.  the  remainder,  $9,817.22,  and  both  of 
them  instructed  General  McCulloch  that  of 
every  $1,000  paid  in  by  Dawson  he  should  send 
Hunter,  Evans  <&  Oo.  $482.52  and  the  bank 
|510.48.  The  $8,419  was  then  and  there 
divided  and  paid  over  to  said  parties  in  that 
proportion,  and  the  bank's  attorney  indorsed 
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O'Neal's  note  to  the  bank  wilb  a  credit  of 
$9,715.78  as  "assumed  by  John  Dawson," 
w'hWe  a  receipt  was  given  to  O'Neal  by  the 
attorney  of  Hunter,  llvans  &  Co.  "sbowing 
tbat  cuttle  to  tbe  amount  of  $9,817.50  bad  been 
delivered  to  Dawson."  Tbere  was  no  objeo- 
tion  to  tbe  delivery  of  tbe  cattle  to  Dawson, 
altbougb  before  tbey  were  delivered  there  was 
a  wrangle  between  O'Neal  and  tbe  agent  and 
tbe  attorney  of  Hunter,  Evans  &  Co.  as  to  tbe 
[564]  true  amount  of  tbe  indebtedness  of  O'Neal  to 
tbat  concern;  but,  on  the  contrary,  tbe  attor- 
neys of  the  parties  told  Dawson  that  tbe  cattle 
were  bis  and  be  could  drive  them  to  market; 
and  it  appears  to  have  been  understood  tbat  he 
was  going  to  drive  them  through  Northwestern 
Texas  and  the  Indian  Nation  to  Kansas.  Daw- 
son and  McCulloch  went  on  with  the  cattle, 
setting  out  of  Van  Zandt  County  on  the  23d  or 
24th  of  May,  1880,  and  soon  after  leaving 
Will's  Point  Dawson  sold  another  lot  of  tbe 
cattle  for  something  over  $2,000,  receiving  in 
part  payment  therefor  a  draft  payable  to  Hun- 
ter, Evans  &  Co.  for  $1,842,  for  which  Mc- 
Culloch entered  on  Dawson's  note  the  follow- 
ing credit: 

"  Received  on  tbe  within  note  a  draft  drawn 
by  Frank  Houstan  for  eighteen  hundred  and 
forty-two  dollars,  payable  on  tbe  22d  day  of 
next  month.    May  25, 1880. 

"  Henry  E.  McCulloch,  Agent" 

This  draft  was  sent  by  McCulloch  to  Hunter. 
Evans  &  Co.,  and  at  the  same  time  McCulloch 
drew  a  draft  upon  them  in  favor  of  the  City 
National  Bank  for  its  pro  rata  part  of  said  pay- 
ment, $039.88;  but  when  the  latter  was  pre- 
sented to  Hunter,  Evans  &  Co.  for  their  ac- 
ceptance they  declined  to  accept  it  and  appro- 
priated the  whole  of  this  payment. 

On  the  31sl  of  May,  1880,  Hunter,  Evans 
A  Co.  began  suit  in  tbe  District  Court  of 
Montague  County,  Texas,  by  petition,  against 
O'Neal  and  Dawson,  claiming  to  have  a  lien 
upon  the  stock  of  cattle  then  in  tbe  possession 
of  John  Dawson  in  said  County  of  Montague, 
which  lien  they  charged  existed  by  virtue  of  a 
moitgage  given  them  upon  said  stock  of  cattle 
by  07*1  eal,  and  sued  out  a  writ  of  sequestration 
b}'  virtue  of  which  the  Sheriff  of  Montague 
Count V  took  into  his  possession  the  property 
described  in  the  petition  and  writ,  to  wit:  1,478 
bead  of  cattle  of  tbe  aggregate  value  of  $15,- 
614. 

The  seizure  was  made  on  the  second  day  of 
June  and  the  cattle  retaken  by  Dawson  under 
a  replevin  or  forthcoming  bond  on  the  6th  day 
of  June.  The  bank  furnished  Dawson  the 
[565]  securities  on  his  bond,  and  when  he  sold  the 
cattle  afterwards  he  paid  tbe  amount  of  bis  note 
and  interest  into  the  bank, which  has  ever  since 
held  tbe  same  to  await  the  result  of  this  suit. 

On  the  21st  day  of  June,  1880,  Hunter,  Evans 
&Co.  sued  out  a  supplemental  writ  of  sequest- 
ration directed  to  Van  Zandt  County,  under 
which  about  247  bead  of  cattle  were  seized, 
and  of  these  O'Neal  replevied  a  few  cows  and 
calves  valued  at  $110.  On  the  28th  day  of 
December,  1880,  die  cause  was  removed  into 
the  United  States  Circuit  Court  for  tbe  North- 
cm  District  of  Texas,  at  Dallas.  O'Neal  ap- 
peared first  in  tbe  state  court,  and  pleaded  to 
(he  jurisdiction,  which  plea  was  pending  when 
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the  record  was  filed  in  the  United  States 
Court.  In  1 881  tbe  City  National  Bank  of  Fort 
Worth  entered  its  appearance  as  a  defendant 
Both  parties  then,  by  leave  of  court,  amended 
their  pleadings.  Hunter,  Evans  &  Co.  in  their 
amended  bill  set  up  their  dealings  with  O'Neal 
and  the  execution  of  the  bill  of  sale  and  de- 
feasance, and  claimed  that  O'Neal  owed  them 
$18,616.49,  February  1,  1880,  on  which  they 
received  during  that  month  from  the  Texas  and 
Pacific  R  R.  Company  $635,  and  on  the  22d 
day  of  May,  1880,  from  H.  E.  McCulloch, 
$1,668.56;  tbat  O'Neal  gave  a  mortgage  to  the 
bank  subject  to  their  uen,  but  the  bank,  in 
February,  1880,  claimed  that  its  lien  was  su- 
perior to  that  of  Hunter,  Evans  &  Co.,  and 
threatened  to  litigate  said  question;  that  at  tbat 
time  tbe  O  N  stock  of  cattle  could  not  be 
gathered  except  at  ruinous  expense  and  great 
trouble,  and  Hunter,  Evans  &  Co.  knew  that, 
pending  litigation  about  them,  tbe  cattle  while 
on  the  rancre  would  become  worthless  by  stray- 
ing off  andbeing  stolen  and  soldby  other  parties, 
and  to  avoid  such  litigation,  expense,  and  loss 
of  said  cattle,  Hunter,  JBvans  &  Co.  entered  into 
two  certain  a^eements  dated  March  20,  1880, 
tbe  two  being  in  fact  but  one,  tbe  substance  of 
which  they  proceeded  to  state.  Complainants 
then  stated  the  meeting  at  Will's  Point  on  May 
22d,  and  said  that,  without  notice  to  them 
O'Neal  delivered  to  Dawson  stock  of  tbe  value 
of  $19,088,  of  which  cattle  to  the  amount  of 
$8,419  were  sold  and  the  proceeds  paid  to  Mc- 
Culloch, who  bad  been  selected  oy  Hunter, 
Evans  &  Co.  and  the  bank,  to  accompany  the 
cattle,  of  which  amount  complainants  received 
$1,668.88,  and  the  bank  tbe  balance;  that  after 
Uie  cattle  were  delivered  O'Neal  for  tbe  first 
time  disputed  over  $8,700  of  bis  indebtedness 
to  complainants:  that  O'Neal  made  to  Dawson 
a  bin  of  sale  for  said  cattle,  and  Dawson  ex- 
ecuted bis  note  to  complainants  and  tbe  bank 
for  $19,083,  and  complainants  and  the  bank 
gave  O'Neal  a  receipt  for  said  amonnt;  tbat 
O'Neal  then  failed  and  refused  to  secure  the 
disputed  amount  of  complainants'  claim  a^nsl 
him;  that  "Thereupon  the  parties  to  said  agree- 
ment were  remitted  to  their  original  rights  and 
liens,  and  the  said  agreements  thereby  became 
abrogated  and  were  thereafter  of  no  force  or 
effect;"  and  that  complainants  had  since  "treated 
said  agreement  as  abrogated,  abandoned,  and 
of  no  enect. "  They  charged  that  O'Neal,  Daw- 
son,  and  the  bank  confederated  to  cheat  them, 
and  tbat  O'Neal  at  the  time  of  the  agreement 
in  March  represented  that  be  owned  a  large 
number  of  cattle  included  in  the  bank's  lien  but 
not  in  complainants',  and  that  if  complainants 
would  enter  into  said  agreement  said  cattle 
should  be  embraced  therein  and  included  in  the 
delivery  to  Dawson;  that  complainants,  rely- 
ing on  tbe  representations  which  were  adopted 
by  tbe  bank,  were  induced  to  enter  into  the 
agreement  with  O'Neal,  Dawson,  and  the  bank, 
but  the  representations  were  false  and  known 
to  be  so  by  the  parties;  that  O'Neal  frequently 
acknowleaged  tbat  $16,800  of  complainants' 
claim  was  correct,  and  promised  to  meet  com- 
plainants after  said  agreements  and  fix  the 
amount  of  tbe  indebtedness  but  did  not  do  so, 
and,  after  tbe  cattle  were  delivered  to  Dawson, 
then  for  the  first  time  disputed  $8,500,  of  com- 
plainants' claim;  that  he  proposed  to  pay  com- 
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plainants  sometMng  over  $4,000  in  addition  to 
the  amount  assumed  bj  Dawson,  but  com- 
plainants rejected  that  proposition;  and  that 
complainants  tried  to  obtain  arbitration  with- 
out effect,  and  O'Neal  finally  said  that  he  had 
no  property  with  which  to  secure  his  indebt- 
edness to  complainants;  that  his  property  was 
mortgaged,  etc. ;  that  O'Neal  was  hopelessly  in- 
solvent when  he  delivered  said  cattle  to  Daw- 
son, and  after  said  delivery  owned  no  other 
cattle  except  about  800  head  of  said  0  N  stock, 
not  exceeaing  the  value  of  $3,000,  and  in- 

[5671  eluded  in  complainants'  bill  of  sale;  that 
O'Neal's  acts  ana  representations,  after  Uie  de- 
livery to  Dawson,  were  with  the  view  to  delav 
complainants  while  Dawson  hurriedly  proceea- 
ed  to  drive  the  cattle  out  of  Texas  with  fraud- 
ulent purpose;  that  all  the  cattle  delivered  by 
O'Neal  toDawson  belonged  to  the  0  N  stock  and 
were  included  in  the  complainants'  bill  of  sale, 
and  he  did  not  deliver  to  Dawson  any  cattle  of 
the  other  marks  and  brands  mentioned  in  the 
bank's  mortga^;  that  lon^  after  the  execution 
of  the  bill  of  sale  to  complainants,  O'Neal,  with- 
out complainants'  knowledge  or  consent,  sold 
cattle  to  the  amount  of  $3,000  and  converted 
the  amount  to  his  own  use;  that  on  account  of 
the  deceit  and  fraud  of  O'Neal,  Dawson,  and  the 
bank,  the  said  agreements  of  March  20,  18S0, 
are  null  and  void;  that  Dawson  failed  to  ac- 
count to  McCulloch  for  $218;  that  he  disposed 
of  part  of  the  stock  and  received  in  exchange 
about  thirty  head  of  yearlings,  and  was  propos- 
ing to  dispose  of  them  without  accounting, 
when  stopped  by  the  levy  of  the  writ  of  seques- 
tration; and  that  after  Dawson  replevied  said 
cattle  he  sold  them  for  $16,500,  ana  now  holds 
that  amount. 

Complainants  prayed  a  decree  against  O'Neal 
for  the  fuU  amount  of  their  debt  against  him 
and  for  a  foreclosure  of  their  lien  against  O'Neal, 
Dawson,  and  the  bank;  and,  if  mistaken  as  to 
their  remedy,  they  prayed  for  a  decree  against 
Dawson  and  the  bank  for  the  amount  of  money 
coming  to  them  from  the  proceeds  of  said  cattle 
under  and  by  virtue  of  said  agreements,  and 
for  general  relief. 

OjS^eal,  in  addition  to  his  plea  to  the  jurisdic- 
tion, answered  by  a  general  denial,  and  further, 
that  the  notes  held  by  complainants  were  simply 
executed  to  secure  a  margin  of  credit  from  com- 
plainants; and  that  complainants'  claims  were 
full  of  incorrect  items,  which  he  specified  and 
which  amounted  to  many  thousand  dollars. 

The  bank  and  Dawson  filed  Joint  and  several 
answers,  settine  up  the  execution  by  O'Neal  to 
the  bank,  on  Uie  10th  of  December,  1879,  of 
his  note  for  $9,810.11,  secured  by  mortgage 
00  his  home  stock  of  cattle,  branded  H  and  0 
N.  including  horses,  mares,  and  colts;  that  the 

S68]  bills  of  sale  to  Hunter,  Evans  &  Co.  and  the 
bank  were  intended  to  be  mortgages;  that 
Hunter,  Evans  &  Co.  knew  better  than  the  of- 
ficers of  the  bank  what  O'Neal's  financial  con- 
dition was,  and  in  all  their  transactions  relied 
on  their  own  knowledge  of  him  and  his  prop- 
erty; that  it  was  at  the  special  instance  and  re- 
Suest  of  complainants  that  the  bank  advanced 
^'Neal  the  money  out  of  which  his  indebted- 
ness to  it  grew,  and  complainants  promised  to 
pay  the  same;  that  the  bank  did  intend  to  insti- 
tute suit  for  the  purpose  of  deciding  the  valid- 
ity and  priority  of  its  own  and  complainants' 
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liens;  that  the^  believe  the  motives  of  Hunter, 
Evans  &  Co. ,  in  entering  into  said  agreements^ 
were  the  knowledge  that  they  bad  not  in  fact 
a  debt  against  O'Neal  of  the  amount  claimed 
by  them,  and  knew  they  were  primarily  liable 
to  the  bank  for  the  payment  of  its  debt  against 
O'Neal,  and  because  by  entering  into  said  agree- 
ments they  would  escape  from  responsibility  to 
the  bank  and  from  a  controversy  with  the  bank 
as  to  the  validity  of  their  lien,  and  obtain  an 
equal  lien  on  property  they  had  no  Hen  upon 
before,  and  would  without  surrendering^  the 
disputed  amount  of  their  debt  against  O'Neal 
effect  a  collection  without  loss  of  the  uncon- 
tested part;  that  the  reservation  in  said  agree- 
ment, that  if  it  should  fail  to  be  carried  out 
and  consummated,  then  no  statement  or  recital 
therein  should  be  construed  "to  be  an  aban- 
donment of  any  right,  lien  or  security  held  by 
any  of  the  parties  nereto,"  applied  only  to  the 
consummation  of  the  pending  transaction;  and 
that  when  the  sale  from  O'Neal  to  Dawson  was 
perfected  by  delivery,  on  the  22d  of  May,  1880, 
said  agreement  took  final  effect  The  circum- 
stances attending  the  execution  of  the  agree- 
ments and  the  transactions  at  Will's  Point,  the 
execution  of  Dawson's  note,  payments  made 
on  it,  etc.,  were  set  out,  and  defendants  said 
that  the  objects  of  the  two  agreements  between 
O'Neal,  the  bank,  and  Hunter,  Evans  &  Co., 
and  Dawson,  the  bank,  and  Hunter,  Evans  ^ 
Co.,  were  double— one  was  to  sell  the  cattle  to 
Dawson  free  from  every  lien  before  existing 
against  them,  but  charged  with  a  new  lien  or 
trust,  to  be  enforced  through  the  agency  of  H. 
E.  McCulloch;  the  other  to  obtain  a  settlement 
between  some,  but  not  all,  of  said  parties,  and 
therefore  all  of  the  provisions  of  one  are  not 
provisions  of  the  other  agreement;  that  by  the  [569] 
afiTcementof  March  20, 1880,  and  the  purchase 
of  the  cattle  by  Dawson,  the  original  liens  of 
complainants  and  the  bank  on  the  cattle  sold 
Dawson  were  extinguished,  and  said  new  lien 
substituted  therefor;  that  complainants  knew 
before  the  delivery  of  the  cattle  to  Dawson  the 
exact  amount  of  their  debt  that  was  disputed 
by  O'Neal;  that  Dawson  used  despatch  in  driv- 
ing the  cattle,  because,  as  was  known  to  com- 
plainants, he  purchased  them  to  fulfill  con- 
tracts of  sale  previously  made  by  him,  and  he 
commenced  with  the  knowledge  and  consent 
of  complainants  to  drive  said  cattle  to  their  des- 
tination out  of  the  State  of  Texas;  that  at  the 
date  of  the  delivery  to  Dawson,  O'Neal  owned 
a  large  number  of  cattle,  not  included  in  the 
sale  and  delivery  to  Dawson,  which  he  offered 
to  deliver  upon  the  same  terms  and  for  the 
same  purpose,  if  the  time  required  for  their  be- 
ing gathered  was  aUowed,  but  complainants 
Agreed,  that  the  cattle  then  gathered  should  be 
delivered;  that  at  the  time  of  the  delivery  to 
Dawson,  O'Neal  owned  of  the  O  N  stock  on 
the  range  in  Van  Zandt  County,  besides  those 
deliver^  to  Dawson,  as  many  as  850  bead,  of 
the  value  of  $5,250,  as  complainants  well  knew, 
and  which  were  seized  a  few  days  afterwards 
by  a  writ  of  sequestration,  wrongfully  sued  out 
by  complainants;  that  O'Neil  was  solvent  al 
the  time  of  the  sale  and  delivery  to  Daw- 
son, and  offered  to  secure  Hunter,  Evans  <&  Ca 
by  mortgage,  which  was  not  executed,  because 
they  reqidred  a  power  of  sale  for  cash  in  ten 
days  after  the  amount  in  dispute  bad  been  eet- 
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tied ;  that  O'Neal  -was  always  ready  to  gire  oom- 
plainanta  security,  but  they  refused  to  take  it 
uncoupled  with  the  authority  to  foreclose  at 
once;  that  the  cause  of  the  failure  of  negotia- 
tiona  between  complainants  and  O'Neal  was 
that  complainants  had  conceived  the  purpose 
of  seizing  Dawson's  property  under  such  cir- 
cumstances as  they  believed  would  lead  to  its 
being  surrendered  to  them  by  Dawson  rather 
than  suffer  the  damages,  aelays  and  losses 
which  might  otherwise  ensue;  that  the  officers 
of  the  bank  and  Dawson  did  nothing  at  any 
time  with  the  view  to  deceive  or  iniure  com- 
plainants in  anv  way;  and  if  O'Neal  had  any 
such  purpose  be  did  not  communicate  it  to 
[570]  either  of  Uiem,  but  they  believed  and  had  everv 
reason  to  believe  that  O'Neal  was  acting  with 
the  utmost  good  faith  towards  complamants. 
They  deniea  that  the  bank  or  its  officers,  pre- 
vious to  the  date  of  the  agreement,  had  any 
knowledge  of  the  number,  value,  or  situation 
of  O'Neal's  cattle,  other  than  O'Neal's  state- 
ments to  them.  They  snid  they  never  pretend- 
ed or  represented  to  complainants,  or  either  of 
them,  or  any  agent  of  theirs,  that  said  bank, 
or  any  of  (ts  officers,  or  agents,  bad  any  such 
knowledge,  and  they  deni^  that  they,  or  either 
of  them,  deceived  complainants,  or  either  of 
them,  or  caused  them  to  be  deceived  in  any  re- 
spect They  denied  all  collusion  to  get  posses- 
sion of  the  stock  of  cattle  or  to  have  said  agree- 
ment executed  before  a  final  settlement  between 
O'Neal  and  complainants.  They  denied  that 
Dawson  ever  disposed  of  any  of  the  cattle  other- 
wise than  he  was  authorized  to  do  by  said 
agreement  and  as  the  owner  thereof,  and  that 
they  had  deceived  McCuUoch  in  any  respect. 
They  averred  that  complainants  purposely 
failed  to  make  the  bank  a  party  to  their  suit  in 
Montague  County,  and  brought  said  suit  there 
in  a  court  which  had  Jurisdiction  neither  of 
the  property  nor  of  the  persons  of  the  defend- 
ants. 

Defendant  Dawson  charged  that  complain- 
ants, by  their  wrongful  seizure  of  said  cattle 
by  the  writ  of  sequestration,  subjected  him  to 
great  expense,  loss  and  damage,  which  he 
specified,  and  asked  to  have  allowed  by  way  of 
reconvention;  and  that  he  had  been  damaged 
by  reason  of  the  malicious  suing  out  of  said 
writ  of  sequestration  in  the  further  sum  of  $10,- 
000,  for  which  he  asked  punitive  damages. 

On  the  18th  dav  of  May,  1885,  the  court  over- 
ruled the  defenoiants'  exceptions  and  O'Neal's 
plea  to  the  Jurisdiction  and  entered  a  decree 
that  Dawson's  note  be  divided  between  com- 
plainants and  the  bank  pro  rata  according  to 
their  actual  demands  agunst  John  A.  O'^aJ; 
that  on  Mav  22, 1880,  O'Neal  was  indebted  to 
the  complainants  in  the  sum  of  f  18,833.68  and 
to  the  bank  in  the  sum  of  $10,839.85;  that  com- 
plainants were  entitled  at  said  date,  out  of  the 
Dawson  note,  to  the  sum  of  $12,169.64,  less 
the  sums  received  by  them  from  the  proceeds 
of  said  note,  to  wit:  the  sum  of  $1,668.69,  paid 
^^^,  May  26, 1880,  and  the  sum  of  $1,842,  paid  June 
1571]  26,  1880,  with  interest  from  May  22,  1880;  that 
Hunter,  Evans  &  Co.  recover  from  Dawson 
and  his  sureties  the  sum  of  $8,659.15  principal 
and  $4,829.67  interest,  making  a  total  of  $12,- 
988. S3,  with  interest  from  date  of  decree  at  the 
rate  of  10  per  cent,  and  costs;  that  complain- 
ants had  received  the  sum  of  $2,424.56  in  the 
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value  of  cattle  sequestered  herein  and  repleyied 
by  complainants,  of  which  sum  the  bank  was 
entitled  to  $1,811.50:  and  that  the  bank  recover 
of  complainants  said  sum,  with  execution.  It 
further  appearing  that  O'Neal  replevied  $110 
worth  of  cattle  sequestered  on  the  20tii  of  July, 
1880,  it  was  decreed  that  complainants  recover 
of  Mary  O'Neal,  administratrix,  and  the  sure- 
ties of  O'Neal  on  the  replevin  bond,  $110,  with 
interest  at  8  per  cent  per  annum  from  July  20, 
with  execution,  the  proceeds  of  said  collection 
to  be  distributed  pro  rata  between  complain- 
ants and  the  bank;  that  the  complainants  re- 
cover of  and  from  the  estate  of  O'Neal,  to  be 
paid  in  the  due  course  of  administration,  the 
sum  of  $4,618.81  and  costs,  less  any  sum  or 
sums  received  by  complainants  from  the  exe- 
cution to  be  issued  a^inst  O'Neal's  sureties; 
and  that  in  the  meantime  the  costs  of  this  suit 
be  paid  by  complainants  and  the  bank  pro  rata. 

Mr,  A.  S.  Lathrop  for  appellants. 
Mr,  Sawnie  Robertson  for  appellees. 

Mr,  Ohitf  JttatieeFnller  delivered  the  opin- 
ion of  the  court: 

The  action  of  the  parties  at  Will's  Point  on 
the  22d  day  of  Mav,  1880,  so  far  carried  out 
and  consummated  toe  agreements  of  March  20, 
that  neither  the  bank  nor  Hunter,  Evans  &  Co. 
could  thereafterwards  insist  upon  superiority 
of  lien  as  between  themselves;  and  we  are  sat- 
isfied, upon  a  careful  review  of  the  evidence, 
that  Hunter,  Evans  &  Co.  were  not  entitled  to 
rescind  the  agreements  or  treat  them  as  an- 
nulled on  the  ground  of  fraud  in  the  obtaining 
of  their  execution. 

Many  circumstances  are  clearlv  made  to  ap- 
pear which  rendered  it  natural  for  Hunter, 
JSvans  &  Co.  to  desire  to  make  just  such  agree- 
ments as  they  did  make,  and  are  inconsistent 
with  the  theory  that  they  did  not  act  with 
their  eyes  open. 

Although  they  claimed  a  first  lien  upon  the 
larger  part  of  the  cattle  in  question,  yet  this 
was  contested  by  the  bank  on  the  ground  of  the 
invalidity  thereof  under  the  statute,  as  against 
its  mortgage.  And  while  it  is  denied  on  the 
part  of  Hunter,  Evans  &  Co.,  the  evidence  of 
the  vice  president  of  the  bank  is  explicit  to  the 
effect  that  the  line  of  credit  extendi  to  O'Neal 
by  the  bank  was  on  the  strength  of  the  agree- 
ment of  William  Hunter  to  guarantee  the  pay- 
ment of  O'Neal's  drafts;  ana  that,  as  to  the  par- 
ticular draft  which  created  the  indebtedness 
due  the  bank,  the  bank  neglected  to  take  a  bill 
of  lading  because  it  relied  on  the  statement  of 
Hunter  tnat  the  draft  would  be  honored.  Ques- 
tions such  as  these  demanded  solution,  and  it  is 
not  to  be  wondered  at  that  Hunter,  Evans  & 
Co.,  as  they  say  in  their  bill,  to  avoid  "litiga- 
tion, expense  and  loss,"  entered  into  these  con- 
tracts. Again;  a  portion  of  his  alleged  indebt- 
edness to  Hunter,  Evans  &  Co.  had  always 
been  disputed  by  O'Neal.  O'Neal  had  more 
cattle  than  those  named  in  the  bill  of  s:ile  to 
Hunter,  Evans  &  Co.,  was  believed  to  have 
other  property,  and  there  is  considemble  evi- 
dence tending  to  show  that  bis  financial  condi- 
tion need  not  have  been  rendered  as  desperate 
as  it  subsequently  apparently  became.  It  waa 
desirable  that  the  cattle  should  be  sold,  and  the 
sale  to  Dawson  was  agreeable  to  both  Hunter, 
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Evaos  &  Co.  and  the  bank,  if  an  agreement 
could  be  made  in  respect  to  the  proceeds. 

In  the  light  of  these  circumstances,  it  would 
require  a  strong  case  of  definite  misrepresenta- 
tion as  to  facts,  as  distinguished  from  mere  mat- 
ters of  opinion, to  he  made  out  before  these  agree- 
mcnlB  could  be  declared  null  and  void. 

Complaiuants  aver,  in  substance,  that  O'Neal 
represented  that  he  owned  a  large  number  of 
cattle  not  in  the  O  N  brand,  then  running  in 
the  range  in  Van  Zandt  County,  which  were 
not  iDcluded  io  thebill  of  sale  to  Hunter,  Evans 
&  Co.,  but  were  included  in  the  bank's  mort- 
i;:ige,  and  which  were  "quite  or  verv  nearly 
sul^clent  in  value  to  pay  the  said  O'Neal's  in- 
iiebtedness  to  the  said  bank,"  and  that  they 
[573]  were  induced  to  enter  into  said  agreements  in 
reliance  on  said  representations,  which  were 
false. 

But  we  think  the  evidence  fairly  preponder- 
ates that  no  such  statements  were  made,  and 
certainly  not  to  the  bank's  knowledge,  and  that 
the  testimony  to  the  contrary  is  given  under  a 
misapprehension  arising  from  O'Neal's  ex- 
pressing his  belief  that  he  had  cattle  enough  in 
all  to  pay  both  debts.  And  this  inference  is 
heightened  by  the  fact  that  the  tendency  of  the 
evidence  is  to  estiiblish  that  William  Hunter, 
the  agent  of  Hunter,  Evans  &  Co.,  was  ac- 
c|uainted  with  O'Neal's  cattle,  and  must  have 
known  that  they  were  principally  of  the  O  N 
brand.  If  the  contention  that  O'Neal  fraud- 
ulently disputed  so  large  a  part  of  the  claim  of 
HunU.;r,  Evans  &  Co.  against  him  and  then 
fraudulently  refused  to  secure  the  disputed 
amount,  were  sustained  by  the  evidence,  neither 
the  bank  nor  Dawson  should  be  held  bound  by 
such  conduct  on  his  part  without  convincing 
proof  that  thev  participated  or  acquiesced  in 
such  fraud.  And  it  would  have  been  the  duty 
of  Hunter,  Evans  &  Co.,  if  they  designed  to 
attempt  to  set  up  fraud  in  these  particiDars,  to 
have  refused  to  go  forward  in  consummation 
of  the  agreements  on  the  22d  day  of  May  at 
Will's  Point. 

When  the  parties  met  there  on  that  day, 
O'Neal  and  Dawson  having  been  in  the  mean 
time  put  to  a  larfre  expense  on  the  strencrth  of 
the  agreements,  in  gathering  and  caring  tor  the 
cattle  when  and  as  gathered,  the  amount  due 
from  O'Neal  to  Hunter,  Evans  &  Co.  had  not 
been  determined,  and  O'Neal  insisted  that  their 
account  was  erroneous  to  the  extent  of  between 
eight  and  nine  thousand  dollars.  The  undis- 
puted portion  of  the  claim  was  finally  set  at 
$9,915.74.  The  debt  due  the  bank  was  ad- 
mitted to  be  |10,c89.85,  and  the  price  to  be  paid 
for  the  cattle  by  Dawson,  $19,033.  The  at- 
torneys of  the  bank  and  Hunter,  Evans  &  Co. 
proceeded  to  ascertain  what  the  pro  ra  to  shares 
in  the  $19,033  of  the  bank  and  Hunter,  Evans 
&  Co.  would  be,  and  placed  the  bank's  at  $9,- 
715.78  and  Hunter,  Evans  &  Co."  at  $9,817.22, 
these  being  the  proportions  that  the  undisputea 
debt  due  the  bank  of  $10,889.85  and  the  undis- 
puted debt  of  $9,915.74  due  to  Hunter,  Evans 
&  Co.  were  respectively  entitled  to  receive. 
574]  McCulloch  had  been  selected  as  the  party  to 
accompany  Dawson  '*in  driving  said  cattle 
from  Texas  to  any  point  said  cattle  raav  be 
sold,"  to  "have  the  legal  possession  of  said  cat- 
tle," and  to  "receive  tlie  proceeds  of  the  sale  of 
said  cattle  from  any  and  all  purchasers  of  s.'>i(l 
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cattle  to  the  extent  and  amount  of  said  indebt- 
edness assumed  bv  said  Dawson,"  namely:  in- 
asmuch as  the  value  of  the  cattle  delivered  to 
Dawson  was  not  equal  to  the  amount  of  the 
indebtedness,  "pro  rata  to  the  extent  of  the 
cattle  received.  The  undisputed  debts  due  to 
Hunter,  Evans  &  Co.  and  the  bank,  the  price 
of  the  cattle,  and  the  proportions  in  which  the 
proceeds  were  to  be  distributed,  bavins  Ijoen 
arrived  at,  Dawson  signed  and  delivered  tlie  note 
for  $19,033;  O'Neal  executed  an  absolute  bill 
of  sale  to  him;  the  cattle  were  delivered:  and 
McCulloch  and  Dawson  started  on  the  drive,  it 
being  understood  that  the  cattle  were  to  be 
driven  to  market  beyond  the  boundaries  of  the 
3tate.  On  the  same  day  Dawson  sold  cattle  to 
the  amount  of  $3,419,  which  were  receipted 
for  on  the  note  by  McCulloch,  and  which  was 
divided  pro  rata  between  Hunter,  Evans  &  Co. 
and  the  bank,  as  agreed  upon  by  their  represen- 
tatives at  the  time.  Hunter,  Evans  &  Co.  receiv- 
ing $1,668.56.  On  the  25th  of  May  McCulloch 
received,  from  further  cattle  sold,  a  draft  for 
$1^842,  payable  June  22,  which  being  payable 
to  Hunter,  Evans  &  Co.,  was  remitted  to  them, 
but  McCulloch  at  the  same  time  drew  a  draft 
on  Hunter,  Evans  &  Co.  in  favor  of  the  bank 
for  the  bank's  share,  according  to  the  propor- 
tion agreed  upon,  namely,  $9^.88,  McCulloch 
having  been  instructed  by  the  attornevs  that  of 
every  $1,000  received  he  should  send  Hunter, 
Evans  <&  Co.  $482.62  and  the  bank  $510.48. 

In  our  Judgment  the  execution  and  delivery 
of  his  note  by  Dawson,  and  the  delivery  of  the 
cattle  to  him,  and  O'Neal's  biU  of  sale,  consti- 
tuted, under  the  circumstances,  the  consumma- 
tion of  the  written  agreement  so  far  as  be  was 
concerned.  The  cattle  belonged  to  Dawson, 
subject  to  being  retaken  by  Hunter,  Evans  A 
Co.  and  the  bank,  if  Dawson  did  not  sell  them 
by  the  first  of  October.  All  that  remained  for 
Dawson  to  do  was  to  sell  the  cattle  and  pay 
over  the  proceeds  to  McCulloch  until  his  note 
was  extinguished. 

It  may  be  conceded  that  Hunter,  Evans  A 
Co.  supposed  on  the  22d  of  May  that  O'Neid 
would  be  able  to  secure  the  bahmce  due;  but 
Dawson  did  not  agree,  as  we  view  the  transac- 
tion, that  O'Neal  should  do  so,  nor  was  there 
any  reason  why  he  should,  if  he  paid  the  price 
agreed  upon  for  the  cattle.  The  controversv, 
if  any,  between  the  other  parties,  would  be 
transferred  to  the  proceeds. 

What  they  all  desired  and  what  they  all 
agreed  upon  was  a  sale  of  the  cattle  for  their 
value,  and  the  collection  of  the  proceeds  of  sucli 
sale,  and  this  was  effected  in  the  manner  stated 
by  the  arranc^ment  with  Dawson,  who,  how- 
ever, was  under  no  obligation  after  the  cattle 
were  delivered  to  him,  except  to  account  for 
their  proceeds  to  the  amoimt  of  the  note  he 
had  given,  or  surrender  them  in  case  of  failure 
to  realize  before  October  Ist. 

We  regard  the  action  of  Hunter,  Evans  A 
Co.,  in  commencing  suit  on  the  81st  day  of 
Ma^,  in  the  District  Court  of  Montague  County 
against  Dawson  impleaded  with  O'Neal,  and 
taking  possession  oi  Dawson's  cattle  by  writ  of 
sequestration,  as  unjustifiable,  and  bold  that 
Dawson  is  entitled  to  recover  such  damages  as 
he  actually  sustained,  by  way  of  reconvention* 
in  this  suit.  We  are  asked  to  dismiss  the 
bill  altogether,  and   if  it  had  remained,  as 
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originally  filed,  a  bill  for  the  f orecloaure  of  the 
chattel  mortgage  given  Hunter,  Evans  &  Co., 
which  mortage  had  been  in  effect  disposed  of 
by  the  agreements  of  March  20th,  that  course 
might  have  been  proper;  but  the  parties  re- 
pleaded, and  the  bill  as  amended  being  in  the 
alternative,  and  seeking  the  ascertainment  of 
the  indebtedness  of  O^eal  to  complainants, 
and  the  pavment  of  their  share  of  the  proceeds 
of  the  cattle,  we  think  it  should  be  retidned  and 

§0  to  decree,  upon  being  remanded,  in  accor- 
ance  with  the  views  herein  expressed.  The 
agreement  between  Hunter,  Evans  &  Co.  and 
the  bank,  and  O'Neal,  proidded  that,  incase  of 
any  difference  or  trouble  about  the  amount  of 
the  indebtedness  of  O'Neal  to  Hunter,  Evans 
&  Co.,  or  the  bank,  the  disputed  amount,  when 
determined  by  agreement,  suit,  arbitration,  or 
otherwise,  should  be  paid  from  the  proceeds  of 
the  sale  to  Dawson,  or  from  securitv  furnished 
by  O'Neal;  and  the  circuit  court  hela  that  when 
the  amount  of  the  claim  of  Hunter,  Evans  & 
Co.  was  determined  in  the  suit,  they  should 

£articipate  jnv  rote  in  the  fund  derived  trom 
Dawson's  note,  and  from  property  of  O'Neal 
realized  upon  outside  of  that. 

As  it  is  clear  that  O'Neal  was  liable  for  very 
much  the  larger  part  of  the  amount  disputed 
by  him,  so  that  the  pro  rata  proportions  ar- 
rived at  at  Will's  Point  were  incorrect,  and  as  we 
do  not  perceive  that  the  bank  is  so  situated  as 
to  be  equitably  entitled,  under  all  the  drcum- 
stances,  to  ins&t,  upon  the  principles  of  estop- 
pel or  otherwise,  that  the  proportions  as  then 
estimated  must  necessarily  remain  unchanged, 
we  are  not  inclined  to  challenge  the  conclusion 
reached  by  the  circuit  court  in  thisre/zrard. 

It  appears  from  the  evidence  that  after  Daw- 
son replevied  the  cattle  he  sold  them,  and  paid 
the  bafanoe  due  upon  his  note  into  the  bank  to 
abide  the  result  of  this  suit;  but  at  what  date 
this  deposit  was  made,  and  the  exact  amount 
of  it,  does  not  appear.  The  sums  of  $3,419  and 
$1,842  had  already  been  paid  upon  the  note, 
leaving  a  principal  sum  of  $18,772;  but  the  note 
bore  10  percent  interest,  which  must  be  added 
down  to  the  date  of  the  payment  into  the  bank. 
Upon  a  supplementary  writ  of  sequestratioil, 
dated  June  21, 1880,  and  directed  to  the  Sheriff 
of  Van  Zandt  County,  247  cattle  belonging  to 
O'Neal  were  taken,  of  which  he  replevied 
twenty-one  cows  and  calves  worth  $110,  and 

Save  bond  therefor  July  17,  and  on  the  20th  of 
uly  the  remainder  of  said  cattle  were  deliv- 
ered to  Hunter.  Evans  &  Co.  being  valued  by 
the  sheriff  at  $2,424.56.  Hunter,  Evans  &  Co. 
giving  bond  in  the  penal  sum  of  $5,000.  These 
cattle,  it  is  testified  to  by  O'Neal  and  Allen, 
were  worth  $15  a  head,  with  the  exception  of 
a  few  calves,  which  were  worth  about  $7  a 
head.  Hunter,  Evans  &  Co.,  sold  196  of  them 
for  $2,141.50.  The  circuit  court  found  their 
value  to  be  that  fixed  by  the  sheriff,  namely; 
$2,424.56,  and  with  that  we  are  content.  In 
the  view  which  we  take  of  the  conduct  of 
Hunter.  Evans  &  Co.  tbey  are  to  be  held  to 
have  received  this  $2,424.56  July  20, 1880,  and 
to  account  also  for  $110  as  of  July  17, 1880, 
leavinfi:  them  to  pursue  for  their  own  benefit 
the  sureties  on  O'Keal's  bond.  The  fund,  there- 
fore, to  be  divided  pro  rata  consists  of  the 
amount  of  the  Dawson  note,  with  such  interest 
as  accrued  thereon  down  to  the  date  of  the 
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payment  by  Dawson  into  the  bank,  and  of  the 
$2,424.56  and  of  the  $110. 

As  of  what  date  shall  the  proportions  in 
which  this  fund  is  to  be  dimed  between 
Hunter,  Evans  &  Co.  and  the  bank  be  ascer- 
tained? We  believe  it  most  equitable  that  this 
pro  rata  division  should  be  determined  as  of 
the  date  that  Dawson  paid  the  money  into  the 
bank. 

In  arriving  at  the  amount  actually  due  from 
O'Neal  to  Hunter,  Evans  &  Co.  for  the  pur- 
pose of  distributing  the  fund,  we  think  the 
account  attached  to  the  bill  may  be  treated  as 
suf&ciently  shown  bv  the  evidence  to  be  cor- 
rect, with  the  exception  of  some  of  the  interest 
charges,  which  are  calculated  at  10  per  cent 
and  which  ought  not  to  be  compounded.  The 
rate  of  interest  in  the  State  of  Illinois  in  1879- 
80  was  6  per  cent;  but  in  all  written  contracts 
it  was  lawful  for  the  parties  to  stipulate  or  agree 
that  8  per  cent  per  annum  should  be  paid,  and 
it  was  provided  that  any  person  or  corporation 
who  should  contract  to  receive  a  greater  rate 
of  interest  or  discount  than  8  per  cent  should 
forfeit  the  whole  of  said  interest  so  contracted 
to  be  received,  and  be  entitled  only  to  recover 
the  principal  sum.  R.  S.  Ill  1881,  chap.  74, 
p.  650. 

In  the  State  of  Texas  the  rate  of  interest 
when  no  specified  rate  was  agreed  upon  was  8 
per  cent,wnich  applied  to  open  accounts  ^m 
the  first  day  of  January  aiter  the  same  were 
made.  The  parties  to  any  written  contract 
might  agree  to  and  stipulate  for  any  rate  of  in- 
terest not  exceeding  12  per  cent  per  annum.  R. 
8.  Texas,  1879,  p.  433. 

We  agree  with  appellees'  counsel  that  the 
Statutes  of  Texas  do  not  apply*  and  are  of  opin- 
ion that  Hunter,  Evans  J;  do.  are  entitled  to 
receive  interest  at  no  greater  rate  Uian  that 
fixed  by  the  Laws  of  Illinois.  As  usury  was 
not  pleaded  by  O'Neal,  we  shall  not  disturb  in 
the  account  the  discoimts  of  his  notes  aild  the 
$50  interest  charged  as  of  August  20:  but  we 
are  not  convinc^  that  O'Neal  acquiesced  in 
any  of  the  charges  of  interest  after  that.  These 
charges  up  to  February  20,  1880,  amounted  to 
$875.76.  The  balance  shown  February  20, 
1880,  was  $17,871.84  and  $875.76  being  de- 
ducted, leaves  $16,995.58.  Taking  this  as  a 
bads,  interest  may  be  calculated  on  the  avera^ 
monthly  balances  after  August  20, 1879,  at  the 
rate  of  6  per  cent,  down  to  the  date  at  which 
Dawson  paid  the  balance  due  on  his  note  into 
the  bank  and  then  added  to  the  principal  sum. 
This  will  give  the  amount  due  to  Hunter, 
Evans  &  Co.  as  of  that  date  if  they  had  re- 
ceived no  payments  thereon  in  the  intermediate 
time. 

The  bank's  debt  should  be  ascertained  as  of 
the  same  date,  namelv.  the  date  when  Dawson 
paid  the  balance  on  his  note  into  the  bank,  by 
adding  the  interest  to  O'Neal's  note  held  by  it 
of  $9,810.11,  dated  December  10, 1879,  accord- 
ing to  its  terms. 

The  proportion  of  the  fund  to  go  to  each  of 
the  debts  so  ascertained  can  then  be  arrive<i  at. 
From  the  pra  rata  amount  to  come  to  Hunter, 
Evans  &  Co.  should  be  deducted  the  payments 
of  $1,668.56.  May  22,  and  $1,842,  June  22,  and 
the  sum  of  $110,  July  17,  and  of  $2,424.56  as 
of  July  20,  with  inter^t,  and  the  balance  of 
the  pro  rata  amount  should  be  decreed  to  be 
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paid  out  of  the  money  deposited  by  Dawson  as 
of  the  date  of  such  deposit,  the  bank  retaining 
the  remainder,  and  at  the  same  time  provision 
should  be  made  for  the  production  and  cancel- 
lation of  Dawson's  note,  the  discharge  of  the 
sureties  upon  his  forthcoming  or  replevin  bond, 
and  the  payment  of  his  claim  in  reconvention. 

While  the  case  was  pending  in  the  circuit 
court,  John  O'Neal  diea  and  the  cause  was  re- 
vived as  to  Mary  O'Neal,  his  administratrix. 

She  did  not  appeal,  and  the  bank  and  Daw- 
son petitioned  the  court  to  be  allowed  an  appeal 
as  Mtween  themselves  and  Hunter,  Evans  & 
Buel,  the  complainants,  which  was  ordered  by 
the  court  as  to  said  two  defendants,  who  per- 
fected their  appeal  accordingly. 

This  was  proper,  as  with  the  matters  com- 
plained of  by  Uiebank  and  by  Dawson,  O'Neal's 
estate  had  no  concern.  The  total  balance  of  the 
indebtedness  due  from  that  estate,  after  all  pav- 
ments  and  money  realized  were  applied,  would 
be  the  same  irrespective  of  the  proportion  of 
such  balance  found  due  to  each  oi  the  two  cred- 
itors. The  decree  was  severable  in  fact  and  in 
law,  and  the  bank  and  Dawson  were  entitled  to 
prosecute  their  appeal  without  Joining  their  co- 
defendant,  who  did  not  think  proper  to  ques- 
tion the  Judgment 

And  while,  in  order  to  a  correct  distribution 
of  the  fund,  it  becomes  necessary  to  find  the  In- 
debt(^ness  of  O'Neal  to  Hunter,  Evans  &  Co. 
and  to  the  bank,  this  is  not  a  determination  of 
the  amount  remaining  due  after  the  distribu- 
tion is  made,  with  intent  to  a  decree  over  against 
O'Neal's  estate  therefor,  as  the  decree  origi- 
nally entered,  so  far  as  relates  to  that,  stands 
unappealed  from  by  either  of  the  parties  con- 
cerned. 

Tlie  decree  of  the  Circuit  Court  i$  reversed, 
tmth  costs,  and  the  cause  remanded  with  direc- 
tions to  proceed  in  conformity  witli  this  opinion. 


4.  A  petition  for  removal  of  a  oau^e  from  a  state 
court  into  the  olrcuic  court,  on  the  ground  of  pre- 
judice or  local  influence,  is  filed  in  time,  if  filed 
before  the  final  hearing  of  the  case. 

[No.  118.] 
Argued  Dee.  10, 11, 18S8.  Decided  March  S,1S89. 

Fr  ERROR  to  the  Circuit  Ck>urt  of  the  United 
States  for  the  Western  District  of  Pennsyl- 
vania, to  review  a  Judgment  in  favor  of  plaint- 
iff in  an  action  of  trespass  guare  dausfim  fregit 
for  timber  felled  and  carried  away  from  plaint- 
iff's land.    Affirmed. 

This  action  was  brought  in  the  Court  of  Com- 
mon Pleas  of  Bradford  County,  Pa.,  and  thence 
removed  to  the  Circuit  Court  of  the  United 
States,  on  the  ground  of  prejudice  or  local  in- 
fluence 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  T.  Dames,  Edward  Overton 
and  John  F.  Sanderson  for  plaintiff  Id 
error. 

Mr.  D.  C.  Dewitt  for  defendant  in  error. 


THE  SCHBAEDER  MINING  AND 

MANUFACTURING  COMPANY. 

Plff.  in  Err., 

V. 

ELI8HA  A.   PACKER 

(See  8.  C.  Reporter's  ed.  688-700.) 

/Burveyofland  in  Pennsylvania,  when  conclusive 
^-consent  to  boundary  between  two  owners — 
iifect  of  on  cutting  timber^removal  of  cause 
from  state  courL 

t.  In  Pennsylvania,  after  a  sonrej  of  public  land 
has  been  returned  more  than  twenty-one  years,  the 
presumption  that  it  has  been  actuaUy  and  legally 
made  is  conclusive  and  cannot  be  oontrovertea  by 
a  party  claiming  under  a  Junior  survey. 

2.  Owners  of  adjacent  tracts  of  land  are  not 
bound  by  consent  to  a  boundary  which  has  been 
defined  under  a  mistaken  apprenension  that  it  is 
the  true  line,  each  claiming  only  the  true  line 
wherever  it  may  be  found;  and  in  such  case,  neither 
party  is  precluded  or  estopped  from  claiming  his 
own  rights  under  the  true  one,  when  discovered. 

8.  Nor  can  such  consent,  in  an  action  of  trespass 
fmare  cUtusumfrefflU  upon  the  theory  of  leave  and 
license  given,  operate  as  an  estoppel  upon  the  claim 
of  a  plaiDtiff  to  recover  damages  to  the  extent  of 
the  value  of  the  timber  taken  any  more  than  it  can 
under  the  plea  of  Uberum  tenemmUum  devest  his 
title  to  land  on  which  the  alleged  catting  and  re- 
moval were  committed. 

7G0 


Mr.  Justice  Ii>m>r  delivered  the  opinion  of  |689] 
the  court: 

This  is  an  action  of  trespass  auare  dausum 
fregit  for  timber  felled  and  carried  awav,  orig- 
inall  V  brought  in  tlie  Common  Pleas  CJoort  of 
Bradford  County,  Pennsylvania,  where,  after 
certain  amendments  of  the  record  with  respect 
to  the  parties  thereto,  the  case  stood  as  Elisha  A. 
Packer,  Plaintiff,  v.  The  Sehraeder  Mining  and 
Manufacturing  Company.  A  Judgment  of  that 
court,  on  a  verdict  in  fkvor  of  the  defendant, 
having  been  reversed  by  the  supreme  court  of 
the  State,  and  the  case  remanded  for  a  new 
trial  (97  Pa.  St.  879),  and  three  other  verdicts 
having  been  set  aside  bv  the  trial  court,  the  case 
was,  on  application  or  the  plaintiff,  removed 
into  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Pennsvlvania  on  the  [690] 
ground  of  diverse  dtizenship  of  the  parties. 

The  declaration  averred  that  the  defendant, 
bv  its  agents  and  employes,  entered  upon 
plaintiifs  lands  in  the  years  1807,  '68,  and  '69, 
and  cut  down  and  took  therefrom  over  two 
millions  of  feet  of  timber,  amounting  in  value 
to  $15,000. 

The  defenses  pleaded  to  the  action  were:  (1) 
that  defendant  did  not  commit  any  of  the  tres- 
passes complained  of  on  plaintiff's  land;  (2) 
that  the  land  on  which  the  aU^ged  tresspass 
was  committed  did  not  belong  to  the  plaintiff, 
but  was  the  property  of  the  defendant  itaelf. 
It  was  also  contended  by  the  defendant  that 
the  plaintiff,  through  his  agent,  had  aided,  by 
consent  and  acquiescence,  in  establishing  a 
boundary  between  the  two  contiguous  tracts 
of  the  parties,  up  to  which  he,  t^e  plaintiff, 
agreed  that  the  defendant's  agents  ana  ofllcers 
could  cut  and  cany  away  as  much  timber  as 
they  pleased.  Issue  havmg  been  Joined  upon 
these  pleas,  the  case  was  tried  by  a  jur^,  re- 
sulting in  a  verdict  in  favor  of  the  plaintifF  for 
the  sum  of  $B,000,  upon  which  Judgment  was 
rendered.  The  defendant  sued  out  this  writ  of 
error. 

Upon  the  trial  the  plaintiff,  in  supoort  of  hie 
claim  to  the  land  in  dispute,  introaoced  evi- 
dence deducing  his  title  from  a  warrant  granted 
by  Uie  Commonwealth  of  Pennsylvania  to  one 
Cfeorge  Moore,  for  a  tract  of  875  acres  of  land. 
The  ofllcial  return  shows  that  the  warrant  waa 
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Issued  on  tLe  27tb  of  April,  1792,  and  tbat  the 
eurvey  was  made  for  the  said  George  Moore  on 
the  21st  of  November,  1792.  The  surrey  is  thus 
described  in  the  official  return: 

'*A  certain  tract  situated  on  the  waters  of 
Towanda  Creek,  Luzerne  County,  beginning 
at  a  post;  thence  by  land  of  Joseph  Betz  ana 
Henry  Betz  north  twenty-nine  degrees  east, 
three  hundred  and  eighteen  perches  to  a  hem- 
lock; thence  by  vacant  land  north  sixty-one 
degrees  west,  two  hundred  perches  to  a  post; 
thence  by  the  same  and  land  of  General  Brod- 
head  south  twenty-nine  degrees  west,  three 
hundred  and  eighteen  perches  to  a  post;  and 
thence  by  land  Of  Samuel  Cooley  south  sixty- 
one  deerees  east,  two  hundred  perches  to  the 
beginmng,  containing  three  hundred  and  sev- 
enty-five acres  and  aUowance  of  six  per  cent 
for  roads  "  etc 
[691]  As  evidence  to  show  that  the  land  in  dispute 
is  part  of  this  George  Moore  tract,  the  plaintiff 
produced  copies  of  the  returns  of  Uiese  surveys, 
called  for  as  adjoinders,  the  location  of  which, 
it  is  claimed,  was  fixed  by  the  evidence  beyond 
dispute.  And  in  connection  with  that  evidence 
he  called  several  surveyors,  who  gave  testimony, 
with  maps  and  other  returns,  tending  to  show, 
by  identifying  the  hemlock  northeast  comer, 
and  other  marks  on  the  ground  corresponding 
with  the  survey,  that  the  Moore  tract,  located 
according  lo  its  calls,  embraced  the  land  in  dis- 
pute. 

The  defendant,  on  his  part.  Introduced  evi- 
dence to  show  that  the  land  in  dispute  was  a 
Strtion  of  a  tract  of  about  409  acres,  surveyed 
arch  24,  1794,  in  the  warranty  name  of  An- 
drew Tybout.  He  introduced  a  copy  of  a  war- 
rant ana  return  of  the  Tybout  tract  and  a  patent 
from  the  Btate  to  one  Daniel  Brodhe^l  for 
that  tract.  Evidence  was  also  given  by  de- 
fendant showing  that  original  marks  were 
found  on  certain  trees  on  the  north,  east,  and 
south  lines  of  the  Tybout  survey,  and  that  the 
hemlock  northeast  comer,  the  sugar  southeast 
comer,  and  the  hemlock  sapling  southwest 
corner,  called  for  in  the  return,  were  marked 
respectively  as  comers  in  1794.  The  hemlock 
sapling  had  disappeared,  but  the  defendant's 
■nrveyor  determined  the  affe  of  the  comer  by 
a  witness  found  there,  and  by  other  signs. 

Defendant  also  introduced  evidence  of  cer- 
tain surveyors,  tending  to  show  that  no  marks 
upon  the  ground  bad  ever  been  found  for  the 
Moore  survey  on  the  line  north  from  the  hem- 
lock saplinff  comer,  or  on  the  line  west  from 
the  hemlocK  northeast  comer  thereof,  which 
bore  the  date  of  such  survey.  In  this  connec- 
tion. It  put  in  evidence  certain  official  maps 
from  the  land  office  of  Pennsylvania,  showing 
the  location  of  what  is  known  as  the  Gener^ 
Brodhead  lands,  lying  west  of  the  west  line  of 
the  Moore  surv^  extended  southerly;  and  also 
produced  evidence  tendine  to  show  that  a  line 
bearing  marks  dating  1792  was  found  from  the 
sugar  tree,  the  southeast  comer  of  the  Tybout 
tract,  to  the  hemlock  sapling  comer  mentioned, 
and  that  the  sugar  tree  was  marked  as  a  comer 
df  1792,  and  that  a  comer  of  1792  was  found 
[692]  at  the  hemlock  sapling  comer.  Other  evidence 
was  introduced  by  the  defendant  designed  to 
show  the  nonexistence  of  an  actual  survey  of 
the  Moore  warrant  according  to  the  official  re- 
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tum  thereof,  the  details  of  which  need  not  be 
stated  here. 

In  connection  with  this  contention  the  de- 
fendant offered  to  give  further  evidence,  found- 
ed upon  examinationsmade  upon  the  ground  by 
surveyors  to  show  that  the  Moore  warrant  was 
not  actually  surveyed  on  the  ground  according 
to  its  retum  of  survey,  but  was  surveyed,  to* 
gether  with  the  Cooley  and  other  warrants  to 
the  south  of  it.  In  one  block,  of  which  the 
Moore  was  the  northern  member;  tiiat  the  north 
line  of  that  block,  if  actually  surveyed  upon 
the  ground  in  1792,  was  run  between  the  hem- 
lock sapling  and  suear  comers,  corresponding 
to  what  was  claimed  by  the  defendant  to  be  the 
south  line  of  the  Andrew  Tybout  tract;  that  no 
line  of  1792  was  surveyed  on  the  ground  for 
the  Moore  warrant  north  from  tli^  hemlodc 
sapling  corner,  nor  west  from  the  hemlock 
northeast  comer  of  the  Tybout  tract;  and  that 
the  line  south  from  the  hemlock  northeast  cor- 
ner aforesaid  was  mn  for  warrants  to  the  east 
of  said  line,  and  was  merely  adopted  by  there- 
tum^of  the  Moore  survey.  To  this  evidence 
the  plaintiff  objected  on  the  ground  that  twenty- 
one  vears  and  upwards  having  claimed  frosji 
the  date  of  the  Moore  survey,  there  was  a  pnr 
BumpWon  juris  etde  Jure  that  the  said  survey 
had  been  made  as  returned,  and  that  the  evi- 
dence was,  therefore,  inadmissible.  The  court 
sustained  this  objection  and  excluded  the  e^- 
dence  so  offered,  to  which  ruling  the  defend- 
ant excepted. 

The  defendant  also  contended  on  the  trial  of 
the  cose  that  the  plaintiff  was  estopped  from 
setting  up  any  claim  to  the  land  in  aispute,  by 
reason  oi  certain  alleged  acts  and  declarations 
of  his,  and  of  his  diily  authorized  agent,  one 
Jacob  De  Witt. 

The  evidence  which  it  produced  on  this  sub- 
ject tended  to  establish  the  following  facts: 
Frior  to  the  year  1866,  the  plaintiff,  at  that  tuna 
a  resident  of  New  York  City,  purchased  a  large 
amount  of  lands  lying  east  of  and  adjoining 
those  of  the  Schraeder  Land  Company,  the 
predecessor  of  this  defendant,  and  Including 
the  tract  in  controversy,  noncf  of  which  lancS 
he  had  ever  seen.  Soon  after  that  purchase  he 
employed  Jacob  De  Witt  as  his  agent  and  at- 
tomev  in  the  management  and  protection  of 
said  lands  from  depredations,  etc,  and  gave 
him  full  power  and  authority  to  carry  out  the 
pimoses  of  his  agency. 

The  land  company  having  in  contemplation 
the  erection  of  a  saw  mUl  and  extensive  lum- 
bering operations,  and  being  desirous  of  paint- 
ing a  boundary  line  of  its  lands  as  a  £[uard 
a^dnst  trespassing  upon  the  lands  of  adjoining 
owners,  iniormed  De  Witt  of  its  intentions; 
and,  upon  his  assent  thereto,  as  plaintiff's 
agent,  the  company  employed  on  its  own  re- 
sponsibility one  Z.  F.  Walker  to  run  and  paint 
such  line.  Walker  knew  nothing  of  any  con- 
ference having  taken  place  between  De  Witt 
and  the  company  upon  the  subject  of  the  paint- 
ed line.  He  was  paid  for  his  work  by  the  com- 
pany fdone,  and  his  instructions  to  paint  the 
boundary  line  of  the  Bchraeder  lands  were  re- 
ceived from  it 

Having  in  his  possession  certain  old  maps  of 
the  lands  in  that  neighborhood,  including  both 
the  Moore  and  Tybout  tracts,  some  of  which 
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showed  the  interfereoce  between  these  two 
tracts,  and  certain  old  field  notes  made  by  a 
surveyor  in  1828  while  surveying  the  Brodhead 
lands.  Walker  went  upon  the  lands  and  painted 
a  line  on  the  north,  east,  and  south  udes  of 
the  Tybout  tract,  accordhig  to  its  location 
daimed  by  the  defendant 

Afterwards,  De  Witt,  having  examined  cer- 
tain portions  of  this  painted  line,  assented  to  it 
as  a  correct  boundary  line  between  the  lands  of 
the  company  and  those  under  his  management 
and  control 

This  occurred  in  the  summer  of  1866.  In 
the  following  fall  two  members  of  the  execu- 
tive committee  which  had  charge  of  the  affairs 
of  the  land  company,  went  to  New  York  City 
to  see  the  plaintiff  and  assure  themselves  of  De 
Witt's  authority  for  establishing  the  painted 
line.  They  saw  plaintiff  and  informed  him  of 
the  transaction  that  had  taken  place  with  re- 
f^aud  to  the  running  of  the  painted  line.  He 
replied  to  them  that  he  had  never  been  on  the 
lands,  but  that  De  Witt  was  his  attomev  and 
agent  in  the  matter,  and  what  De  Witt  did  met 
his  approval.  In  1869,  after  most  of  the  cut- 
ting had  been  done,  De  Witt  again  expressed 
himself  as  satisfied  with  the  painted  line. 

A  question  also  arose  in  the  progress  of  the 
trial  as  to  the  time  to  which  the  plaintiff  was 
entitled  to  claim  damages,  it  being  contended 
by  the  defendant  that  he  had  sold  and  conveyed 
the  lands  in  question  to  Jacob  De  Witt  on  the 
second  of  November,  1869,  by  an  absolute  deed 
of  (reneral  warranty,  a  copy  of  which  was  in- 
troduced in  evidence.  The  plaintiff,  however, 
claimed  that  that  deed  was  to  be  considered  not 
alone  but  in  connection  with  a  certain  other 
agreement  between  the  parties  thereto,  which 
was  also  introduced  in  evidence,  and  that  when 
80  considered,  it  showed  that  title  to  the  lands 
embraced  in  it  did  not  pass  to  De  Witt  until 
October  1,  1870.  Plahitiff's  oral  evidence  on 
this  point  was  also  to  the  same  effect. 

So  far  as  the  record  shows,  there  was  no  seri- 
ous dispute  between  the  parties  as  to  the  cut- 
ting down,  rempval,  and  appropriation  of  the 
timoer  complained  of,  or  as  to  the  amount  and 
YsAue  thereof,  or  as  to  the  fact  that  all  of  the 
alleged  trespasses  had  been  committed  within 
a  certain  boundarv  marked  by  a  line  of  trees 
blazed  and  painted  white,  known  as  the  paint- 
ed line,  which  was  claimed  to  have  been  es- 
tablished by  consent  of  the  parties. 

It  also  appears  from  the  record  that  the  hem- 
lock northeast  comer  tree,  called  for  in  the 
George  Moore  return  of  survey,  was  identical 
with  the  hemlock  northeast  oomer  called  for 
by  the  Andrew  Tybout  return  of  survey,  and 
tnat  the  said  surveys,  by  runnine  from  this 
common  comer,  according  to  their  respective 
returns,  would  overlap  ana  include  within  the 
same  boundaries  about  825  acres,  being  the 
tract  on  which  the  cutting,  eta,  complained  of 
occurred. 

The  first  and  decisive  question  is,  Who 
owned  this  overlapped  laud  at  the  time  the 
timber  was  cut,  the  plaintiff  who  holds 
title  to  the  Moore  warrant  and  survey  of 
1792,  or  the  defendant  holding  title  under  the 
Tybout  warrant  and  survey  of  1794?  As  we 
have  seen,  it  was  clearly  established  that  the  ad- 
joiuders  to  the  location  on  the  ground  corre- 
sponded exactly  with  the  adjoinaers  named  in 
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the  official  retum,  so  that  the  latter  was  a  pho- 
tograph of  the  former.  It  was  also  proved  that 
the  hemlock  northeast  comer,  called  for  In  the 
Moore  survey,  was  identified;  that  that  hem- 
lock was  the  northwest  comer  called  for  in  the 
Henry  Betz  retum  of  survey,  which  adjoined 
the  George  Moore  survev  on  the  east  for  about 
two  thirds  of  the  length  of  its  line,  and  was 
separated  therefrom  by  an  old  line  marked  as 
early  as  1784,  and  re-marked  in  1792  and  sub- 
sequent years,  extending  several  miles  south- 
erly; that  south  of  the  Henry  Betz  survey  and 
G^rge  Moore  survey  on  the  east  is  tiie  Joseph 
Betz  tract;  and  that  both  of  these  Betz  tracts 
were  surveyed  on  the  4th  of  July,  1793,  and 
were  returned  into  the  land  office  on  the  16th 
of  April,  1794,  at  the  same  time  Uie  retum  of 
the  Moore  survey  was  made,  their  location 
being  undisputed. 

It  is  shown  that  alonff  the  southern  portion 
of  its  western  line  the  G^rge  Moore  is  bounded 
on  the  west  by  a  tract  In  tne  warranty  name 
of  Robert  Irwin,  surveyed  November  !&,  1792, 
and  retumed  into  the  land  office  the  same 
day  as  the  Moore  survey.  This  Irwin  tract 
was  a  part  of  a  large  body  of  lands  known  as 
the  General  Brodhead  lands,  whose  eastern  line 
extended  southerly,  identified  by  the  surveyors 
by  marks  bearing  date  1792;  and  that  on 
the  south  the  George  Moore  adjoins  the  Samuel 
Cooley  survey,  whose  location  is  not  disputed. 

We  concur  with  the  circuit  court  that  the 
Moore  survey,  if  located  according  to  its  calls 
as  made  in  the  official  retum  in  the  land  office, 
would  include  within  its  limits  the  tract  where 
the  timber  was  cut  by  the  defendsnt  and  its 
agents.  The  question  then  is  presented.  Why 
should  it  not  be  located  according  to  these 
calls?  That  the  Moore  warrant  is  older  Uum 
the  Tybout  warrant  is  indisputable.  That  it 
was  regularly  and  legally  granted  on  the  24th 
of  AprO,  17^,  to  Moore  is  not  questioned;  and 
that  it  was  legally  surveyed  in  the  same  year 
appears  on  the  face  of  the  official  return  duly 
certified.  All  the  presumptions  favor  the  reg- 
ularity, f  aimess,  and  legality  of  a  survey  thus 
authenticated.  The  calls  for  adjoining  surveys 
are  regarded  by  the  Law  of  riennsylvania  as 
high  and  important  evidence  in  determining 
the  true  location  of  a  survey  superior  in  char- 
acter to  the  courses  and  distances  therein  de- 
scribed, and  next  in  conclusiveness  to  liviDg 
monuments  and  original  marks  upon  the 
ground.  Upon  what  around,  then,  can  it  be 
contended  that  the  ad^ining  surveys,  a  living 
monument,  and  many  of  the  marks  upon  the 
ground,  called  for  in  the  official  retum,  should 
not  determine  the  location  of  the  George  Moore 
survey?  The  only  conceivable  ground  is  the 
one  asserted  by  the  defendant  below,  that  there 
was,  as  matter  of  fact,  no  such  actual  survey 
as  the  one  exhibited  in  the  official  return;  that, 
in  other  words,  the  Moore  warrant  was  never 
actually  surveyed  on  the  ground  according  to 
its  return  of  survey.  In  support  of  this  con- 
tention the  defendant  offered  evidence  to  show 
that  the  official  retum  was  a  chamber  location, 
never  h  aving  been  made  in  fact.  The  evidence 
was  reiectea  by  the  court,  upon  the  ground,  as 
stated  In  its  charge  to  the  Juir,  that  **  an  oM 
survey  like  that  of  the  George  Moore  cannot  be 
questioned  at  this  late  day  by  any  parties  cUdm- 
ing  under  a  Junior  title,  whether  that  title  took 
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its  oridn  within  twenty  or  twenty-one  yean  of 
the  olaer  Biirvey,  or  after  that  time."  This  ac- 
tion and  ruling  form  the  basis  of  numerous 
ai^gnments  of  error.  We  think  the  court  did 
not  err,  either  in  rejecting  the  testimony  or  in 
the  charge.  Many  of  the  authorities  cited  by 
the  coui^  for  plaintiff  in  error,  carefully  ex- 
amined, support  the  principle  laid  down  by  the 
court  with  reference  to  chamber  surveys  in 
Pennsylvania. 

At  an  early  day  in  that  State  great  abuses 
crept  into  the  aaministration  of  its  land  office 
system,  growing  out  of  the  illegal  acts  of  the 
surveyors,  who,  instead  of  going  into  the  field 
and  establishing  the  lines  and  marking  corners 
upon  the  ground,  would  make  drafts  on  paper 
of  pretended  surveys,  and  return  them  into  the 
land  office  as  duly  certified.  These  false,f  raud- 
ulent  pretenses  of  surveys,  never  made,  were 
called  chamber  surveys.  Owing  to  the  con- 
fusion and  uncertainty  of  titles  arising  from 
the  numerous  patents  issued,  and  the  large 
quantities  of  land  purchased  in  good  faith  im- 
der  these  fabricated  surveys,  the  courts  found 
it  expedient,  for  the  common  good  and  the 
promotion  of  peace  and  quiet  in  the  commun- 
ity, to  hold  that  when  a  warrant  was  returned 
[60T]  as  regularly  surveyed,  and  this  official  return 
allowed  to  remain  unchallen^  fortwenty-one 
years,  it  was  strong  presumptive  evldeoce  of  the 
regularity  and  legality  of  the  survey.  Manv  of 
the  earlier  decisions  m  Pennsylvania,  dted  by 
the  counsel  for  plaintiff  in  error,  held  this  pre- 
sumption to  be  prima  facie  only,  and  subject  to 
rebutting  proofs.  But  the  later  adjudications 
are  in  harmony  with  the  doctrine  announced 
by  Uie  circuit  court  Such  was  the  decision  of 
the  supreme  court  tn  the  case  of  Packer  v. 
SehracSer  Mining  d  Manvfacturing  Company, 
97  Pa.  879. 

There  is  nothing  in  the  case  of  Clement  v. 
Packer,  135  IT.  S.  809  [81:731],  contrary  to  this 
▼lew.  The  decision  in  that  case  had  no  applica- 
tion to  the  subject  of  chamber  surveys.  The 
controyersy  arose  as  to  the  location  of  one  line 
of  a  tract,  the  actual  survey  of  which  was  ad- 
mitted and  insisted  on  by  both  parties.  The 
only  question  was  as  to  the  true  mode  of  ascer- 
taining the  location  of  the  disputed  line,  the 
plaintm  below  contending  that  the  survey  as 
marked  upon  the  ground  would  properly  define 
its  portion,  whilst  the  defendant  contended  that 
the  location  should  be  determined  by  the  courses 
and  distances  described  in  the  survey,  disre^zfard- 
ing  the  marks  called  for  and  said  to  be  found 
on  the  ground. 

The  court  decided  that  the  true  mode  of 
ascertaining  the  lines  of  a  survey  was  to  run 
Uiem  according  to  the  marks  and  monuments 
on  the  grouna  made  by  the  surveyor  at  the 
time  of  the  survey,  along  with  the  lines  and 
distances  in  the  official  return  when  these  latter 
corresponded  with  such  marks  and  monuments; 
but  in  case  of  a  confiict  and  variance,  the  orig- 
inal marks  and  monuments  were  to  prevail  and 
determine  the  location  of  the  line  in  dispute. 
It  also  held  that  after  the  lapse  of  twenty-one 
years  from  the  return  of  a  survey,  the  presump- 
tion is  that  the  warant  was  located  as  returned 
by  the  surveyor  of  the  land  office;  and  that  in 
the  absence  or  rebutting  facts,  the  official  courses 
and  distances  will  determine  the  location  of  the 
disputed  line  or  corner;  but  that  this  presimip- 
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tion  is  not  conclusive,  and  may  be  rebutted  by 
the  proof  of  original  marks  and  monuments 
tending  to  show  that  the  actual  location  on  the 
grouna  was  different  from  the  officiid  courses 
and  distances.  The  whole  i^ue  in  the  case 
was  as  to  the  relative  weight  to  be  attached  to 
these  two  classes  of  evidence  in  case  of  a  discrep- 
ancy between  them,  and  whether  the  period 
of  prescription  could  be  inyoked  in  behalf  of 
the  one  class  as  conclusive  against  the  other. 
The  contention,  as  in  this  case,  that  no  survey 
was  actually  made,  and  that  the  official  return 
of  the  survey  relied  on  was  a  chamber  survey, 
presents  a  different  question,  and  involves  the 
application  of  a  different  principle.  And  it 
may  now  be  regarded  as  settled  by  the  latest 
adjudications  of  the  Supreme  Court  of  Penn- 
sylvania that,  after  a  survey  has  been  returned 
more  than  twenty -one  years,  the  presumption 
that  it  has  been  actuaUy  and  legally  made  is 
conclusive,  and  cannot  be  controyerted  by  a  par- 
ty claiming  under  a  junior  survey. 

The  specifications  of  error,  from  eight  to  fif- 
teen inclusive,  are  based  upon  the  charge  of 
the  Circuit  Justice  with  reference  to  the  al- 
leged consent  of  Jacob  De  Witt,  the  agent  of 
Packer,  to  the  establishment  of  what  is  known 
as  the  painted  line,  up  to  which  it  was  under- 
stood that  the  Schraaler  Company  might  cut 
the  timber. 

The  court  charged  the  lury  that  the  evidence 
relating  to  this  painted  line,  and  to  the  assent 
giyen  to  it  by  DeWitt,  and  afterwards  ap- 
proved by  Packer,  could  have  no  influence  on 
the  question  of  title  under  the  plea  of  Kberum 
tenementum ;  that  the  assent  was  giyen  not  to 
settle  a  dispute,  but  to  acquiesce  in  the  running 
of  a  line  about  which  no  dispute  bad  then 
arisen,  and  upon  the  supposition  that  the  per- 
son engaged  in  running  it  knew  where  the  true 
lines  were;  that  it  was  an  acquiescence  result- 
ing from  a  pure  mistake  and  error,  which 
should  not  bind  the  plaintiff  or  estop  him  from 
claimingbis  rights  when  he  discovered  the  mis- 
take. We  think  the  court  in  its  charge  brought 
out  clearly  and  fairly  before  the  jury  the  dis- 
tinction between  a  mutual  undertaking  to  ad- 
lust  and  settle  a  doubtful  and  disputed  dividing 
line,  in  case  of  conflicting  titles,  on  the  one 
hand,  and,  on  the  other,  the  consent  of  parties 
to  mark  a  boundary  supposed  to  run  between 
undisputed  tracts,  but  in  ignorance  and  mis- 
take of  both  as  to  the  existence  of  any  conflict. 

Upon  the  claim  of  the  plaintiff  in  error  that 
the  consent  of  Packer  to  the  running  of  the 
painted  line,  amounted  to  a  leave  and  license  to 
cut  the  timber  up  to  that  line,  the  court  charged 
that  the  adoption  of  a  boundary  line  by  mis- 
take had  no  element  of  license  in  it,  ana  does 
not  necessarily  indicate  intention  on  the  part 
of  either  Packer  to  give,  or  of  the  Schraeder 
Company  to  receive,  a  license  to  cut  and  ap- 
propriate timber  on  Packer's  lands. 

We  cannot  discover  any  error  in  this  part  of 
the  charge  to  the  jury. 

The  Pennsylvania  decisions  cited  by  counsel 
in  support  of  the  assignments  of  error  vary 
yery  much  from  the  case  at  bar.  Most  of  them 
are  cases  in  which  the  boundary  was  agreed 
upon  as  a  settlement  of  a  dispute.  In  the 
others,  the  party  setting  up  the  estoppel  had 
been  mislea  as  to  a  material  fact  by  the  false 
or  mistaken  representation  of  the  party  making 
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a  claim  tnconsistent  with  sucli  representatioii. 
In  the  case  of  Perkint  ▼.  Oay,  8  Serg.  &  R 
827,  881,  the  remarks  of  Mr.  Juttiee  Qibson, 
quoted  by  plaintiff  in  error,  apply  expressly 
and  solehr  to  "a  settlement  of  a  dlBputea 
right."    In  the  next  paragraph  he  says: 

"If  the  parties,  from  minpprehension,  adjust 
their  fences  and  exerdse  acts  of  ownership  in 
conformity  with  a  line  which  turns  out  not  to 
be  the  true  boundary,  or  permission  be  Igno- 
rantly  given  to  place  a  fence  on  the  land  of  the 
party,  this  will  not  amount  to  an  agreement  or 
be  binding  as  an  assent  of  the  parties;  and  I 
agree  it  is  a  principle  of  equity  that  the  parties 
to  an  agreement  must  be  acquainted  with  the 
extent  of  Uieir  rights  and  the  nature  of  the  in- 
formation they  can  call  for  respecting  them, 
else  they  will  not  be  bound.  The  reason  is, 
that  they  proceed  under  an  idea  that  the  fact 
which  is  the  inducement  to  the  agreement  is  in 
a  particular  way,  and  give  their  assent,  not  ab- 
solutely, but  on  conditions  that  are  falsified  by 
the  event"— citing  Turner  v.  Turner.  2  Ch. 
Rep.  164;  Bingham  v.  Bingham,  1  Ves.  8r. 
126;  Oee  v.  Sneneer,  1  Vem.  82;  Pu9ey  v.  Jke- 
bauvrie,  8  P.  Wms.  816. 

The  decisions  in  the  other  States  generally 
•upport  the  rule  that  owners  of  adjacent  tracts 
of  land  are  not  bound  by  consent  to  a  bound- 
ary which  has  been  defined  under  a  mistaken 
apprehension  that  it  is  the  true  line,  each 
Claiming  only  the  true  line,  wherever' it  maybe 
found,  and  that  in  such  case  neither  party  is 
precluded  or  estopped  from  claiming  his  own 
rij^hts  under  the  true  one,  when  it  is  discovered. 
Kor  can  such  consent  in  an  action  of  trespass 
guare  dausum  fregit,  upon  the  theory  of  leave 
and  license  given,  opierate  as  an  estoppel  upon 
the  claim  of  a  plaintiff  to  ^recover  damages  to 
the  extent  of  the  value  of  the  timber  taken, 
any  more  than  it  can  under  the  plea  of  liberum 
tenementum  devest  his  title  to  land  on  which 
the  alleged  cutting  and  removal  were  com- 
mitted. 

There  remain  three  other  assignments  of  er- 
ror not  yet  disposed  of,  which  do  not  call  for 
anv  extended  notice:  Fint,  in  relation  to  the 
refusal  of  the  circuit  court  to  remand  this 
cause  to  the  state  court  in  which  it  originated. 
The  reply  to  this  is,  the  petition  for  removal 
into  the  circuit  court  was  filed  before  the  final 
hearing  of  the  case,  and  therefore  in  time. 
Hm  V.  Rcpnokls,  118  IT.  S.  78  [28:  927]. 
Second,  as  to  the  alleged  refusal  of  the  court  to 
allow  the  defendant  to  plead  the  Statute  of 
Lhoiitations.  The  recora  shows  no  such  or- 
der. The  16th  and  17th  assignments  of  error, 
relating  to  the  time  to  which  plaintiff  was  en- 
titled to  claim  damages,  are  rullv  covered  by 
the  charge  of  the  court  that  the  plaintiff,  if  en- 
titled to  recover  at  all,  was  entitled  to  recover 
damages  for  all  cutting  and  carrving  away  of 
timber  from  the  disputed  prembea  up  to  the 
time  he  actually  sold,  etc. 

The  judgment  of  the  Circuit  Churt  i$  c^fflrmed. 
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CHARLES  D.   Ai(MS  bt  al. 
(See  8.  C.  Reporter^  ed.  S12-690.) 
Findinge  of  maeter  in  ehaneerf — rtfi 
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tiew^-Tfferenee  nf  uihde  eaee^-^then  partner 
cannot  enaagc  in  separate  bueineec — mining 
partnercMp. 

1.  The  flndlnira  of  a  master  in  obanoerr,  upon  a 
matter  referred  to  him  hi  a  oause,  are  advisory  to 
the  oomt,  which  It  majaooeptor  disregard,  aooord- 
inff  to  its  own  judgment  as  to  the  weight  of  the 
evidence. 

2.  It  is  not  within  the  general  provinoe  of  a  ma^ 
ter  to  peas  upon  all  the  iSBues  in  an  equiter  case,  and 
the  court  cannot  refer  to  him  the  eotue  decision  of 
a  case  without  the  consent  of  the  parties. 

8b  But  when  the  parties  consent  to  a  refev^ence  of 
a  case  to  a  master  to  hear  and  decide  aU  the  isBues 
therein,  and  such  reference  is  entered  as  a  rule  of 
the  court,  his  findings  cannot  be  disregarded  at  the 
mere  discretion  of  the  court^  but  are  to  be  taken  as 
presumptivelj  correct— subject,  however,  to  be  re- 
viewed under  the  reservation  contained  In  the  ocw 
der  of  the  court  for  manifest  error. 

4.  A  court  of  chancery,  with  consent  of  parties, 
may  refer  a  whole  case  to  a  master. 

6.  One  member  of  a  partnership  In  a  parttoolar 
bosinesB  cannot  seoretlv  engage  on  his  own  account 
in  such  business  and  keep  nis  earnings  to  hima^ 
a  court  of  equity  will  subject  suoh  earnings  to  the 
benefit  of  the  partnership. 

e.  In  a  mining  partnership,  however,  a  member 
may  convey  hislnterest  to  another  person  without 
dissolving  the  partnership,  or  may  purchase  interw 
ests  in  other  mines  for  his  own  benefit  without  be> 
inff  required  to  account  therefor  to  the  partoesw 

[No.  109.] 
Argued  Jan.  il,  it,  1889.    Decided  March  S, 

1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Ohio,  Eastern  Division,  dismissing  a 
suit  ty  one  partner  against  the  other  for  an 
accounting  m  regard  to  alleged  partnership 
transactions.    Beviarted. 

Statement  by  Mr.  Justice  Field:  1513] 

On  the  27th  of  April,  1878,  the  complainant,   ^ 
Eimberly,  and   the  defendant,  Hannah  H 
Arms,  executed  the  following  aiticlet  of  agree- 
ment: 

"Artielei  of  Agreement,  Made  and  concluded 
this  27th  day  of  April,  A.  D.  1878,  by  and  be> 
tween  Hannah  M.  Arms,  of  Youngstown, 
MaJioning  County  and  State  of  Ohio,  party  of 
the  first  nart,  and  Peter  L.  Kimberly,  of 
Sharon,  Mercer  County  and  State  of  Pennsvl- 
vania,  of  the  otl^r  part,  Witnee$eth,  That  tna 
said  parties  have  a^ped,  and  bv  these  presents 
do  agree,  to  associate  themselves  in  the  art, 
trade  and  business  of  leasing,  prospecting,  buy* 
ing,  mininff,  working  and  operanng  ana  deal- 
ing in  lead,  iron,  diver,  gola  and  other  miih 
erals,  tog^er  with  the  lands  on  which  the 
same  may  be  located,  and  to  do  and  perform 
all  things  belonging  to  said  trade  or  business, 
which  said  coptutnership  shall  commence  oa 
the  27th  dav  of  April,  A.  D.  1878,  and  con- 
tinue until  aissolvcxl  by  either  or  both  of  aaid 
parties.  And  to  that  end  and  purpose  said 
HanniUi  M.  Arms  has  this  day  paid  m  as  cap- 
ital stock  six  thousand  dollars,  and  the  said 
Peter  L.  Eimberly  has  paid  in  as  capital  atock 
six  thousand  dollars,  wnich  said  twelve  thou- 
sand dollars  shall  be  used,  laid  out  and  em- 
ployed in  common  between  tliem  for  their 
mutual  advantage.  It  is  also  agreed  that  all 
gains,  nroflts  ana  increase  as  shalTarise  by  rea- 
son of  said  joint  business  shall  be  divided 
equally,  share  and  share  alike,  between  said 
parties,  and  that  all  losses  that  shall  happen  to 
said  Joint  business  shall  be  shared  and  boma 
equally  between  said  parties  alike, 
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*'  That  said  business  shall  be  carried  on  un- 
[514]  der  the  name  and  style  of  Arms  &  Eimberly, 
Charles  D.  Arms,  Agent.  That  Charles  D. 
Arms  shall  act  as  agent  for  said  firm,  and 
receive  hi  compensation  for  his  services  the 
sum  of  twenty-five  hundred  dollars  per  an- 
num, or  at  that  rate,  while  in  Uieir  emplov. 
That  said  business  shall  be  carried  on  in  the 
Territories  or  States  in  the  United  States,  or 
some  of  them. 

"  Witness  our  hands  and  seals  the  day  and 
year  aforesaid,  at  Youngsto^vn,  O. 

"P.  L.  EiMBSRLT.       [Seal.] 
*'  Haivnah  M.  Abmb.    [Seal.]" 

Hannah  M.  Arms  was  the  wife  of  the  defend- 
ant Charles  D.  Arms,  and  the  instrument, 
though  signed  by  her,  was  intended  to  express 
an  agreement  on  his  part,  his  name  not  being 
used  beccnse  at  the  time  he  was  financially 
embarrassed.  She  was  always  treated  as  a 
mere  nominal  par^,  and  he  was  treated  as  the 
real  party.  On  the  10th  of  May  following 
Eimberly,  having  become  embanassed  finan- 
cially, assigned  bis  interest  in  the  partnership 
thus  formed  to  Edwin  M.  Ohl.  This  assign- 
ment was  made  to  prevent  any  interruption  in 
the  business  of  the  partnership.  Arms  having 
already  gone  to  Anzona  in  its  prosecution. 
Eimberly  took  at  the  time  from  Ohl  a  declara- 
tion showing  that  the  latter  had  no  personal 
interest  in  the  partnership,  or  in  the  properties 
that  had  been  or  might  be  acquired  t)y  It.  but 
held  the  interest  assigned  to  him  as  the  trustee 
of  Eimberly.  In  all  subsequent  proceedings 
Eimberly  and  Charles  D.  Arms  considered  and 
treated  each  other  as  the  real  and  sole  parties 
in  the  partnership,  and  as  solely  interested  in 
theproperties  which  it  acquired. 

Under  this  contract,  and  about  the  first  of 
Hay  following.  Arms  went  to  Arizona  on  the 
business  of  the  firm,  taking  with  him  all  its 
capital,  viz. ,  $12,000,  to  use  in  its  business  and 
to  pay  his  expenses  and  salary.  Whilst  there 
be  nad  his  headquarters  at  Tucson,  the  capital 
of  the  Territory,  where  he  became  acquainted 
with  two  persons  by  the  name  of  Witherell  and 
Gage,  who  were  largely  interested  in  property 
known  as  the  Grand  dentral  Mine,  which  was 
reputed  to  be  of  great  value,  and  was  owned  by 
[515]  the  Grand  Central  Mining  Company  of  An- 
eona,  a  corporation  creatra  under  the  laws  of 
Missouri.  From  them  Arms  learned  of  the  re- 
puted value  of  the  property,  and  very  naturally 
became  desirous  oi  examining  it,  and,  if  found 
to  be  as  valuable  as  reported,  to  acquire  an  in- 
terest in  it  Accordin^v,  in  November  fol- 
lowing, in  company  with  Witherell  and  two 
other  persons  by  the  names  of  Whiteside  and 
Austin,  who  were  also  interested  in  Uie  mine, 
he  went  to  see  the  property,  traveling  a  distance 
of  about  two  hundred  miles,  a  portion  of  the 
wav  through  the  Apache  territory,  where  they 
had  an  escort  of  soldiers.  The  expenses  at- 
tending this  visit  were  large  and  were  borne  by 
Arms  and  Eimberly.  JLrms  examined  the 
property  and  found  good  ore  In  it.  He  was  in- 
formed by  one  of  h&  companions,  Whiteside, 
that  he  had  in  a  crude  way  reduced  four  tons 
of  ore  and  obtained  |900  in  silver.  Soon  after- 
wards Arms  returned  to  Ohio,  met  Eimberlv, 
and  reported  that  he  had  expended  all  the 
moneys  of  the  firm  except  three  twenty  dollar 

120  U.S. 


gold  pic(  es.  It  does  not  appear  that  any  fur- 
ther account  of  bis  expenditure  of  the  moneys 
was  ever  rendered. 

On  the  24th  of  March,  1879,  Arms  and  Eim- 
berly, after  consultation,  concluded  that  it  was 
advisable  to  increase  the  capital  of  their  firm  to 
$25,000,  and  accordingly  did  so,  indorsing 
upon  the  oridnal  articles  an  afipreement  to  that 
effect,  signeof  H.  M.  Arms  by  C.  D.  Arms,  and 
E.  N.  Ohl;  and,  pursuant  to  it,  each  party  paid 
$6,600,  Eimberly  payine  bis  share  to  Arms. 
With  this  increased  capital  Arms  returned  to 
Arizona,  lea  vine  about  the  first  of  April,  and 
was  there  until  some  time  in  the  following 
July.  Other  sums  were  advanced  by  Eimberly 
in  the  business  of  the  firm  as  they  were  from 
time  to  time  needed.  Whilst  in  the  Territory 
Arms  again  made  a  vist  to  the  Grand  Central 
Mine  in  company  with  a  mining  expert  whom 
he  had  employed.  The  expenses  of  the  trip 
and  tor  the  s^fvices  of  the  expert  were  charged 
to  the  firm  and  paid.  It  is  not  necessary  to 
state  here  the  different  steps  taken  by  Arms 
which  resulted  in  his  acquiring  an  interest  in  the 
Grand  Central  Mine,  by  the  purchase  of  a  large 
number  of  shares  of  the  company  owning  11 
with  moneys  borrowed  of  one  K  E.  Fairbanks 
of  Chicago,  for  the  facts  respecting  tlus  trans- 
action are  detailed  in  the  finaings  of  the  master 
to  whom  the  case  was  referred,  which  are  here- 
after given.  The  capital  of  the  firm  and  other 
sums  advanced  by  Eimberly  were  invested  in 
various  mining  properties  in  Arizona  and  Col- 
orado, the  title  of  some  of  which  was  taken  in 
his  name  and  of  some  in  the  name  of  Ohl;  but 
all  claims  arising  out  of  them  have  been  ad- 
Justed  and  settled  between  the  paitners. 

The  only  remaining  subject  of  controvert 
between  them  grows  out  of  the  interest  which 
Arms  acquired  in  the  stock  of  the  Grand  Cen- 
tral Mining  Company,  Eimberlv  claiming  that 
such  interest  belonged  to  the  furm,  and  conse- 
quently that  an  undivided  half  thereof  inured 
to  him,  and  Arms  claiming  that  the  interest  waa 
acquired  by  him  in  his  own  right  and  belonged 
to  him  individually.  The  present  suit  is 
brought  to  determine  this  disputed  matter,  the 
complainant,  Eimberlv,  asking  for  an  adjudi- 
cation In  his  favor  ana  an  accounting  by  Arma 
for  the  stock  held  by  him  in  the  Grand  Central 
Mining  Company,  and  for  certain  shares  in  the 
New  York  Grape  Sugar  Company,  which  he 
had  acquired  by  a  sale  of  some  shares  of  the 
mining  company.  The  bill  contains  idl  the 
averments  necessary  to  present  the  claim  of 
Eimberly,  and  the  answer  of  Arms  contains  aU 
the  averments  necessary  to  disclose  his  defense. 
The  answers  of  the  other  defendants  are  not 
material  upon  the  matters  in  controversy.  Rep- 
lications to  the  answere  being  filed,  testimony 
was  taken  for  some  time,  when,  on  the  16th  of 
May,  1884,  the  parties  consented  that  the  case 
should  be  referred  to  a  master  *'  to  hear  the  ev- 
idence and  decide  all  the  issues  "  between  them, 
and,  upon  such  agreement  and  at  the  request  of 
the  parties,  the  court  on  that  day  entered  the 
following  order: 

**  By  consent  and  request  of  aU  the  parties 
herein,  it  is  ordered  by  the  court  that  Hon. 
Richard  D.  Harrison  be  and  is  hereby  appointed 
a  special  master  herein  to  hear  the  evidence  and 
decide  all  the  issues  between  the  parties  and 
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make  his  report  to  this  court,  separately  stating 
his  flndiDgs  of  law  and  fact,  together  with  afl 
the  evidcDce  introduced  before  him,  which  ev- 
idence shall  thereby  become  part  of  the  report, 
(517]  which  report  shall  be  subject  to  like  exceptions 
as  other  reports  of  masters. 

"It  is  further  ordered  by  like  consent  and 
request  that  said  master  shall  proceed  upon 
twenty  days'  notice  from  either  party  to  hear 
and  determine  said  issues,  and  with  full  power 
and  authority  to  grant  such  adjournments, 
amendments,  exceptions,  and  motions  as  might 
be  granted  by  the  court  if  the  trial  was  by  the 
court" 

Shortly  after  this  order  was  made  a  hearing 
was  commenced  before  the  master,  and  two 
weeks  were  occupied  ih  taking  testimony  and 
in  the  arguments  of  counseL  After  holding 
the  case  under  consideration  until  April  17, 
1885,  a  period  of  eleven  months,  the  master 
made  his  report,  of  which  the  following  are  the 
most  important  parts  for  the  decision  of  the 
case,  in  addition  to  the  facts  stated  above: 

"  The  report  of  Richard  A.  Harrison,  special 
master  in  chancery,  to  whom  this  cause  stands 
referred  for  the  purpose  of  hearin?  the  evidence 
and  determining  all  the  issues  l)etween  the  par- 
ties, and  making  his  report  to  said  court,  sep- 
arately stating  bis  findings  of  law  and  fact,  to- 
gether with  all  the  evidence  introduced  before 
him,  pursuant  to  an  interlocutory  decree,  ren- 
dered at  April  Term,  A*  D.  1884. 

"  Having  heard  the  evidence,  in  the  presence 
of  the  parties  and  their  counsel,  and  the  argu- 
ments of  counsel  for  the  parties,  in  the  City  of 
Cleveland,  my  findings  of  fact,  from  such  evi- 
dence, upon  all  the  i^ues  between  the  parties, 
are  as  follows: " 

[The  first  six  findings  set  forth  substantially 
the  facts  as  to  the  formation  of  the  partnership 
between  Arms  and  Eimberly,  its  object,  the 
original  capital  put  in,  and  its  subsequent  in- 
crease, the  visit  of  Arms  to  Arizona  on  its 
business,  and  the  purchase  of  mining  properties 
there,  which  are  narrated  above.] 

"  7.  In  the  years  1878  and  1879,  prior  to  Oc- 
tober, 1879,  said  Charles  D.  Arms,  while  acting 
as  the  agent  of  said  partnership,  and  as  a  part- 
ner of  said  Eimberly,  and  while  receiving  a 
salary  from  said  pcjlnership,  and  at  the  ex- 
pense of  said  partnership,  visited  the  Tomb- 
[518]  stone  District  of  Arizona,  and  the  mining  claim 
then  known  as  the  'Grand  Central  Mine,'  which 
is  in  said  district,  and  examined  the  same,  and 
thus  acquired  a  knowledge  of  the  property. 

"8.  In  the  fall  of  1879  the  Grand  Central 
Mining  Company  of  Arizona,  a  Missouri  cor- 
poration, having  previously  been  organized 
with  a  capital  stock  of  800  shares  of  the  par 
value  of  $500  per  share,  representing  the  said 
property  known  as  the  Grand  Central  Mine, 
E.  B.  Gage  and  W.  P.  Witherell,  who  were 
the  holders  of  a  large  portion  of  said  capital 
stock,  proposed  to  sdl  a  portion  of  the  stock  so 
held  by  them  to  said  Charles  D.  Arms,  where- 
upon Arms  in  October,  1879,  came  to  Sharon, 
Pennsylvania,  where  said  Kimberly  resided,  and 
there  met  said  Eimberly;  whereupon  it  was 
agreed  between  them  that  said  Arms  should  go 
to  Chicago  and  there  arrange  with  N.  K.  Fair- 
bank,  if  possible,  to  furnish  the  money  to  pur- 
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chase  stock  in  said  Grand  Central  Mining  Com- 
pany of  Arizona.  Whereupon  said  Arms  did 
go  to  Chicago,  and  did  arrange  with  said  Fair- 
bank  to  furnish  $87,500  for  .the  purchase  of 
said  stock,  and  then  returned  to  Youugstown. 
Ohio,  and  there  again  met  said  Eimberly  and 
informed  him  of  the  arrangement  he  had  made 
with  saidFairbank;  whereupon  it  was  further 
agreed  between  said  Arms  and  Eimberly  that 
if,  when  Arms  got  back  to  Arizona  and  re- 
quired the  monev  to  purchase  said  stock,  said 
Fairbank  should  fail  to  furnish  it,  then  said 
Eimberly,  upon  being  notified  of  Fairbank's 
failure  or  refusal  to  furnish  the  money,  would 
furnish  at  least  $37,500  for  that  purpose. 

''9.  Immediately  after  making  the  arrange- 
ment last  aforesaid,  said  Arms  returned  lo  Ari* 
zona,  and  there,  on  the  18th  of  November,  1879, 
obtained,  in  writing,  from  said  Gage  and  With- 
erell, an  option  to  purchase  from  them  225 
shares  of  said  stock  at  the  price  of  $87,500  in 
four  months  from  said  date.  Said  Gage  and 
Witherell  also  agreed  to  give  said  Arms  forty 
addi^onal  shares  of  stock,  in  case  he  should 
finally  elect  to  purchase  said  225  shares  under 
said  option;  and,  as  a  part  of  said  transaction, 
said  Witherell  also  purchased  of  said  Arms  the 
interest  of  said  Arms  and  Eimberly  in  certain 
minhig  properties  known  as  the  Mexican  mine, 
at  and  for  the  price  of  $4,500.  Afterwards.  (519] 
and  prior  to  March  4,  1880,  said  Arms  elected 
to  purchase  said  stock  under  said  option;  and, 
of  said  225  shares. 

He  reoelved ^ SIO  shares. 

Also  said  (l>onu8) 40      ** 

He  also  parchased  of  Geo.  P.  Bead  51      ** 
Andof  B.aOa«re 28     *• 

Making  In  all  acquired  by  said  Arm8l&4     ** 

"10.  For  the  purchase  of  824  shares,  and  for 
assessments  upon  said  stock  to  pay  the  expenses 
of  developing  said  mine  and  for  machinery 
said  Fairbank  advanced  to  said  Arms  various 
sums  of  money,  from  time  to  time;  which 
sums,  including  interest  thereon  up  to  October 
18, 1880,  aggregated  $162,498.08.  On  or  about 
the  18th  of  October,  1880,  said  Arms  and  Fair- 
bank  made  a  settlement  of  the  moneys  so  ad* 
vanced  bv  said  Fairbank  and  of  the  stock  so 
acquired  by  said  Arms;  and  said  Fair))ank  re- 
ceived and  accepted  from  said  Arms  184  shares 
of  said  824  shares  of  stock,  in  full  payment  and 
satisfaction  of  the  moneys  so  advanced  by  him: 
leaving  said  Arms  the  holder  of  140  shares  of 
said  stock. 

"11.  Afterwards,  to  wit,  on  or  about  the 

day  of 1881.  the  Grand  Central  Mininr 

Company,  an  Ohio  corporation,  and  a  defend- 
ant in  this  suit,  was  formed  and  organized, 
with  a  capital  stock  of  100,000  shares  of  the 
par  value  of  $100  per  share;  and  said  Arms 
converted  said  140  shares  of  said  Missouri  cor> 
poratlon  into  17,500  shares  of  said  Ohio  corpo- 
ration. 

"12.  On  the4th  <tf  March,  1880,  tbepart> 
nership  between  said  Arms  and  Kimberly  was, 
by  mutual  consent,  dissolved  by  them — ^Arms 
tfien  claiming  that  said  interest  in  said  Grand 
Central  Mining  Company  was  his  own  individ- 
ual property;  which  clann  said  Eimberiy  then 
disputed,and  li&sisted  that  said  interest  belonged 
to  said  Arms  and  himself  Jointly,  in  equal  pro- 
portions.    On  the  5th  of  Mardi»  1880,  said  £d> 
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win  N.  Ohl  fligned  and  ddWered  to  said  Arms 
an  inirtxument  of  writing  whereby  he  (said  Ohl) 
agreed  to  convey,  upon  demand,  the  property 
held  by  him  for  said  firm  to  said  Arms  and 
Kimberly:  and  said  Arms,  at  the  same  time, 
signed  and  delivered  to  said  Ohl  an  instrument 
of  writing,  whereby  he  (said  Arms)  i^^reed  to 
convey  to  said  Eimt>erly,  upon  demand,  all  the 
undivided  one  half  interest,  or  interests,  which 
he  (said  Arms)  had  in  mining  lands  and  claims, 
or  stocks  in  mining  interests  or  claims,  in  the 
Territory  of  Arizona,  except  his  interest  In 
what  was  known  as  the  Grand  Central  IfllniDg 
Companv;  which  said  interest,  it  was  provided 
in  said  instrument,  should  belong  to  the  said 
Charles  D.  Arms  absolutely. 

"18.  Sfdd  last  mentionea  instrument  of  writ- 
ing was  not  shown  to  said  Kimberly,  and  he 
hM  no  knowledge  of  its  provisions  until  on  or 
about  the  —  day  of  July,  1880,  when,  upon 
se^g  and  ezamininff  the  same  for  the  first 
time,  and  after  consultation  with  legal  counsel, 
he,  said  Kimberly,  on  the  22d  of  July,  1880, 
wrote,  addressed,  and  mailed  to  said  Arms,  at 
Toungstown.  Ohio,  his  postoffice  address,  a 
letter  notifying  him  that  be,  said  Kimberly, 
would  not  ccmsent  that  said  Arms  should  hold 
said  interest  in  said  Grand  Central  Mining 
Company  as  his  own  propertv,  and  insistinff 
that  said  interest  belonged  to  them  Jointly,  ana 
that  he,  Kimberly,  would  have  his  half  of  it  if 
he  was  compellea  to  ttei  it  at  the  end  of  a  law- 
suit The  evidence  does  not  prove  that  Anns 
actually  received  said  letter;  and  I  therefore  do 
not  find  be  received  it.  Said  Kimberly  did  not 
know  that  said  first  mentioned  instrument  was 
executed  until  after  July.  1880. 

"14  On  the  —  day  of  August.  1881,  said 
Edwin  N.  Ohl  reconveyed  all  of  bis  interest  in 
said  business  to  said  Peter  L.  Elimberly. 

"15.  On  the  second  day  of  September,  1881, 
■aid  Kimberly,  by  his  attorney,  requested  of 
said  Charles  D.  Arms,  who  was  the  President 
of  said  Grand  Central  Mhiing  Company,  per- 
mission to  examine  the  recoras  and  books  of 
said  company,  and  ako  that  said  Arms  should 
account  with  him,  said  Kimberly,  for  all  the 
bushiess  that  he,  said  Arms,  had  done  since  he 
and  said  Kimberly  had  gone  into  the  mining 
business;  all  of  which  ^d  Arms  reused  to 
do." 

[The  16th  and  17th  findings  show  that  out  of 
the  17,500  shares  of  stock  of  the  Grand  Central 
Mining  0)mpany,  Arms  sold  to  different  par- 
ties, in  1881  and  1882,  4,800  shares,  receiving 
therefor  in  cash  968,9<X),  and  from  Jebb  and 
Bond  625  share!  of  stock  in  the  New  York 
Grape  Sugar  Company,  and  during  those  years 
received  cash  dividends  on  his  shares  amount- 
ing to  $81,775.] 

"Upon  the  foregoing  findings  of  fact  my 
findings  of  law  are  as  follows: 

"1.  That  the  12,700  shares  of  stock  in  the 
Grand  Central  Mining  Company  standing  in 
the  name  of  said  Charles  D.  Arms  on  the  14th 
of  Aufrast,  1882,  and  said  625  shares  of  stock 
in  the  l7ew  York  Grape  Sugar  Company,  re- 
ceived by  said  Charles  D.  Arms  from  said  Will- 
iam T.  Jebb  and  H.  G.  Bond,  belong  to  said 
copartnership  of  Arms  &  Kimberly,  composed 
of  said  Chanes  D.  Arms  and  Peter  L.  Kimber- 
ly; and  that  said  Peter  L.  Kimberly  is  entitled 
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to  have  one  half  of  said  12,700  shares  of  stock, 
and  one  half  of  said  625  shares  of  stock  trans- 
ferred to  him. 

'  '2.  That  the  several  sums  of  money  received 
by  said  Charles  D.  Arms,  from  the  sales  made- 
by  him  of  stock  in  the  Grand  Central  Mining^ 
Company,  as  well  as  the  several  sums  of  money 
received  by  him  as  dividends  on  stock  held  by 
him  in  safd  company,  also  belong  to  said  co- 
partnership of  Arms  <x  Kimberly,  composed  as- 
aforesaid  of  said  Charles  D.  Anns  and  Peter 
L.  Kimberly;  and  that  said  Charles  D.  Arms  is 
liable  to  said  Peter  L.  Kimberly  for  one  half  of 
said  several  sums  of  money,  together  with  in- 
terest on  such  one  half,  at  the  rate  of  6  per 
cent  per  annum  from  the  respective  dates  when 
said  moneys  were  received  by  said  Charles  D. 
Arms." 

Then  follows  a  statement  showing  the  amount 
due  from  Charles  D.  Arms  to  Peter  L.  Kim- 
berly, on  account  of  moneys  thus  received  by 
Arms,  and  also  a  statement  of  the  depositions 
offered  to  the  master  by  the  respective  parties, 
which  were  returned  with  his  report  to  the 
court    The  report  concludes  as  follows: 

"The  foregoing  is  all  the  evidence  offered  by 
either  party.  On  the  hearing,  counsel  for  the 
respective  parties  agreed  that  all  the  evidence 
so  offered,  on  either  side,  should  be  read,  sub- 
ject to  the  objections  by  either  party,  on  the 
ground  of  incompetency  or  irrelevancy,  and 
the  same  was  read  accordingly. 
"Respectfully  submitted. 

"R.  A.  ttarrison.  Special  MaHer." 

Several  exceptions  were  taken  by  the  defend* 
ants  to  the  report,  amounting  in  substance  to 
this,  that  the  findings  of  fact  were  not  supported 
by  the  evidence,  and  that  the  findings  of  law 
were  not  warranted  by  the  law  as  applied  to 
the  evidence. 

On  the  hearing  the  court  treated  the  report 
as  merely  presenting  the  testimony  in  the  case, 
holding  that  the  findings  of  the  master  were 
not  entitled  to  consideration  as  presumptively 
correct,  so  as  to  throw  the  burden  of  proof  on 
the  excepting  parties.  The  language  of  th» 
presiding  Justice  on  this  head  was  as  follows: 

"A  question  is  made  as  to  the  legal  effect  ta 
be  given  to  the  findings  of  fact  reported  by  the 
special  master,  it  being  claimed  by  counsel  for 
complainant  that  the  presumption  in  favor  of 
their  correctness  throws  upon  the  defendants 
excepting  the  burden  of  proof,  which  otherwise 
would  have  to  be  borne  by  the  complainant. 
Undoubtedly,  in  equity  causes,  where  a  particu- 
lar matter,  properly  referable  to  a  master,  haa 
been  reported  on,  the  burden  is  upon  the  party 
excepting;  but  that  rule  is  not  applicable  to  the 
present  case,  where  the  whole  cause  has  been 
referred,  a  practice  not  borrowed  from  the  Code 
of  Procedure  of  the  State,  and  not  sanctioned 
by  the  rules  prescribed  for  the  Courts  of  the 
United  States  sltiins;  in  equity.  The  cause  comes 
before  me,  as  in  other  cases,  for  final  hearing^ 
upon  the  pleadings  and  proofs;  and,  while  not 
conceding  to  the  report  of  the  special  master 
the  le^  effect  claimed  for  it,  it  has,  neverthe- 
less, in  forming  the  conclusions  reached  in  this 
decision,  had  accorded  to  it  that  weight  which 
is  due  to  the  careful  and  weD  considered  opin- 
ion of  a  lawyer  chosen  by  the  parties  to  act  as- 
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Judge,  with  every  qualification  to  Justify  the 
selection." 

The  court  held  that  the  purchase  hy  the  de- 
fendant. Charles  D.  Arms,  of  the  shares  In  the 
[523]  Grand  Central  liining  Company  was  made  on 
his  individual  account,  and  not  for  the  firm  of 
Arms  &  Eimberly,  and  therefore  that  the 
equity  of  the  case  was  with  the  defendanta  It 
accordingly  entered  a  decree  sustaining  the  ex 
•ceptions  to  the  master's  report,  and  setting 
aside  the  report  and  findings  and  dismissing 
the  bill.  The  case  is  here  on  appeal  from  this 
decree. 

Messrs.  Samuel  OrlAth  and  A.  W. 
Jones,  for  appellant: 

The  flndingiB  of  the  master  In  the  cause  were 
prima  facie  correct,  and  it  was  competent  for 
the  circuit  court  to  enter  an  order  for  such 

Tcfcrencfi. 

Netoconib  v.  Wood.  97  U.  8.  583  (24:  1086); 
Beckers  v.  Fowler,  69  U.  S.  2  Wall.  128  (17: 
760);  U,  8.  V.  Farragut,  89  U.  S.  22  Wall. 
406  (22:  879);  Jenkins  v.  Eldredge,  8  Stoiy,  299; 
Medsker  v.  Bonefyrake,  108  U.  S.  66  (27:  654). 

Arms  could  hot  acquire  any  personal  and 
Individual  interest  in  that  mine  which  equity 
would  not  compel  him  to  account  for  and  sur- 
render to  the  firm. 

Story,  chap.  9,  §  169,  p.  272;  8  Kent,  Com. 
p.  61;  Stmthers  v.  Pearce,  51 N.  Y.  857;  Mitch- 
€11 V.  Heed,  61 N.  Y.  123;  TerwiUiger  v.  Br&um, 
44  N.  Y.  240. 

A  partner  has  no  right  to  carry  his  knowl- 
edge, his  skill,  his  capital  or  credit,  his  care  or 
laiSoT  into  another  business. 

Feaikerstonhaughy,  Fenmek,  17  Ves.  Jr.  311. 

All  profits  made  by  an  agent  in  the  course  of 
the  business  of  his  principal  will  belong  to  the 
latter 

Story,  Agency,  §  183,  p.  172,  and  §  210,  p. 
199;  Brightly,  Eq.  §  97;  Leisenring  v.  Black, 
«  Watts,  304;  Ifyers^  App.  2  Pa.  463;  Moore  v. 
Moore,  5  N.  Y.  256. 

An  agent  cannot  assume  any  position  where 
his  interest  will  be  adverse  to  his  employer. 

1  Pars.  Cont  74,  75;  Prevost  v.  Gfratz,  1 
Pet.  C.  C.  373;  Saeger  v.  Wilson,  4  WatU  &  S. 
504;  Campbell  v.  Pa.  Z.  Ins,  Co,  2  Whart.  53, 
64;  NorrUf  App.  71  Pa.  106;  Ontrsin's  App, 
79  Pa.  220;  ifutton  v.  WiUner,  52  N.  Y.  312; 
Brightly,  Eg.  §  55,  p.  69;  Walker  ▼.  Symonds, 
S  Swanst.  62. 

Messrs.  Thos.  W.  Sanderson  and  Ste- 
'▼enaon  Burke»  for  appellees: 

The  terms  of  the  copartnership  agreement 
did  not  require  Arms  to  devote  all  of  his  time 
to  the  copartnership  business,  nor  was  be  pre- 
vented from  conducting  the  same  or  similar  bus- 
iness on  his  own  account. 

Laic  V.  Cross,  66  IT.  S.  1  Black,  583  (17: 185); 
Wheeler  v.  Sage,  68  IT.  8. 1  WaU.  528  (17:  648). 

All  agreements,  in  order  to  be  executed, 
must  be  certain  and  definite;  they  must  be 
•equal  and  fair,  and  they  must  oe  clearly 
proved. 

Onjfith  V.  Frederick  Co,  Bank,  6  Gill  &  J. 
424;  Seymour  ▼.  Delancy,  3  Cow.  445;  Mil- 
lard ▼.  BamsdeU,  Harr.  Ch.  (Mich.)  373;  Col- 
mm  ▼.  TTumpson,  16  U.  S.  2  Wheat.  336  (4: 258). 

The  agreement  must  be  founded  upon  a  val- 
uable consideration. 

3  Pom.  Eq.  §  1405;  Minturn  v.  Seymour,  4 
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Johns.  Ch.  497;  Butman  v.  Porter,  100  Maam 
837;  Be  WM's  Est,  49  Cal.  541. 

The  absence  of  a  plain  and  adequate  remedy 
at  law  alTords  the  only  test  of  equity  jurisdio- 
tion. 

\/^atson  V.  Sutlierland,  72  U.  S.  5  Wall.  74 
(18:  580);  Dade  v.  Irwin,  48  U.  S.  2  How.  388 
(11:  808);  Parker  y.  Winnipiseogee  Lake  Cotton 
d  Woolen  Co,  67  U.  S.  2  Black,  545  (17:  888); 
Bennett  v.  Butterworth,  52  U.  S.  11  How.  6^ 
(13:  859);  Jones  v.  MeMasters,  61  U.  S.  20  How. 
9  (15:  805);  N»  T.  v.  Conn,  4  U.  S.  4  DalL  5 
(1:  716);   IHpp  v  Bahin,  60  U.  S.  19  How.  278 

15:  635);  Wright  v.  Ellison,  68  U.  a  1  Wall.  22 

17:  557). 
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Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  first  question  to  be  considered  on  the 
appeal  relates  to  the  effect  to  be  given  to  the 
findings  of  fact  and  of  law  contained  in  the  re- 
port of  the  special  master.  The  court  below  re- 
fused to  treat  them  as  presumptively  correct,  so 
as  to  impose  upon  the  excepting  parties  the  bur> 
den  of  showing  error  in  them.  It  considered 
the  case  &<t  presented  on  the  pleadings  and 
proofs,  without  reference  to  the  report,  to  which 
there  was  accorded  only  the  weight  due  to  the 
careful  and  well  considered  opinion  of  a  lawyer 
chosen  by  the  parties  to  act  as  a  judge,  wiUi 
qualifications  to  Justify  the  selection.  What 
uiat  weight  was,  and  in  what  appreciable  way 
it  could  affect  the  judgment  of  the  court,  does 
not  appear. 

A  master  in  chancery  is  an  ofllcer  appointed 
by  the  court  to  assist  ft  in  various  proceedings 
incidental  to  the  progress  of  a  cause  before 
it.  and  is  usually  ^ployed  to  take  and  state 
accounts,  to  take  and  report  testimony,  and  to 
perform  such  duties  as  require  computation  of 
interest,  the  value  of  annuities,  the  amount  of 
damagcfl  in  partiqular  cases,  the  auditing  and 
ascertaining  of  liens  upon  property  involved, 
and  similar  services.  The  information  whidi 
he  nuiy  communicate  by  his  findings  in  such 
cases,  upon  the  evidence  presented  to  him,  is 
merely  advisory  to  the  court,  which  it  may 
accept  and  act  upon  or  disr^aid  in  whole  or 
in  part,  according  to  Its  own  Judgment  as  to 
the  weight  of  the  evidence.  Baiey  v.  Gallagher^ 
87  U.  S.  20  Wall.  670, 680  [22: 452, 4531;  Zuin- 
by  V.  Conlan,  104  U.  S.  420,  424  [26: 8()0, 801]. 
In  practice  it  is  not  usual  for  the  court  to  reject 
the  report  of  a  master,  with  his  findings  upon 
the  matter  referred  to  him,  unless  exceptiona 
are  taken  to  them  and  brought  to  its  attention, 
and,  upon  examination,  the  findings  are  found 
unsupported  or  defective  in  some  essential  par- 
ticular. Medsker  v.  Bondrake,  108  U.  8.  66 
[27:654]:  Tilghman  v.  Proctor,  125  U.  8.  136, 
149  [31: 664,  669];  Callaghan  v.  Myers,  128  U. 
8.  617, 666  [ante,  547,  562].  It  Is  not  within 
the  eeneral  province  of  a  master  to  pass  upon 
all  ue  issues  in  an  equity  case,  nor  is  it  com- 
petent  for  the  court  to  r^er  the  entire  dedskm 
of  a  case  to  him  without  the  consent  of  the 
parties.  It  cannot,  of  its  own  motion,  or  upoQ 
the  request  of  one  party,  abdicate  its  duty  to 
determine  by  its  own  Judgment  the  controversy 
presented,  and  devolve  that  duty  upon  any  of 
its  oflicers.  But  when  the  parties  consent  to 
the  reference  of  a  case  to  a  master  or  other 
officer  to  hear  and  decide  all  the  issues  tborein. 
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and  report  his  'findings,  both  of  fact  and  of 
law,  and  such  reference  is  entered  as  a  rule  of 
^  court,  the  master  is  clothed  with  very  dif- 
ferent powers  from  those  which  he  exercises 
upon  oniinaiy  references,  without  such  consent; 
and  his  determinations  are  not  subject  to  be  set 
aside  and  disregarded  at  the  mere  discretion  of 
the  court  A  reference,  bv  consent  of  parties, 
of  an  entire  case  for  the  determination  of  all 
its  issues,  though  not  stricth^  a  submission  of 
the  controversy  to  arbitration— a  proceeding 
which  is  governed  by  special  rules— is  a  sub- 
mission of  the  controversy  to  a  tribunal  of  the 
parties'  own  selection,  to  be  governed  in  its 
conduct  by  the  ordinary  rules  applicable  to  the 
administration  of  Justice  in  tribunals  establish- 
ed bv  law.  Its  findings,  like  those  of  an  inde- 
pendent tHbunal,  are  to  be  taken  as  presump- 
tively correct,  subject,  indeed,  to  be  reviewed 
under  the  reservation  contained  in  the  consent 
and  order  of  the  court,  when  there  has  been 
manifest  error  in  the  consideration  given  to  the 
evidence,  or  in  the  application  of  the  law,  but 
not  otherwise. 

The  reference  of  a  whole  case  to  a  master,  as 
here,  has  become  in  late  years  a  matter  of  more 
common  occurrence  than  formerly,  though  it 
has  always  been  within  the  power  of  a  court  of 
chancery,  with  the  consent  ofparties,  to  order 
[5t5]  such  a  reference.  Eaggett  v.  Welsh,  1  Sim.  184; 
Dowse  V.  Cocce,  8  Bing.  20;  Prior  v.  Bembrow, 
8  Kees.  &  W.  778.  The  power  is  incident  to 
all  courts  of  superior  jurisdiction.  Neweomb 
▼.  Wood,  97  U.  8.  581,  588  [24:1085^  1086]. 
By  statute,  in  nearly  every  State,  provision  has 
been  made  for  such  references  of  controversies 
at  law.  And  there  is  nothing  in  the  nature  of 
the  proceeding,  or  in  the  organization  of  a 
court  of  equi^,  which  should  preclude  a  re- 
sort to  it  in  controversies  involving  equitable 
considerations. 

Bv  the  consent  in  the  case  at  bar  it  was  in- 
tenoed  that  the  master  should  exercise  power 
beyond  that  of  a  reporter  of  the  testimony.  If 
there  had  been  such  a  limitation  of  ids  author- 
ity, there  would  have  been  no  purpose  in 
adding  to  his  power  "to  hear  the  evidence"  the 
power  to  "decide  all  the  issues  between  the 
parties  and  make  his  report  to  the  court,  sepa- 
rately statins  his  findings  of  law  and  of  facf 
together  wiu  the  evidence.  To  disregard  the 
findings  and  treat  the  report  as  a  mere  presen- 
tation of  the  testimony  &  to  defeat,  as  we  con- 
ceive, the  purpose  of  the  reference  and  disre- 
wd  the  express  stipulation  of  the  parties. 
We  are,  therefore,  constrained  to  hold  tnat  the 
learned  court  below  failed  to  give  to  the  find- 
ings of  the  master  the  weight  to  which  they  were 
entitled,  and  that  they  should  have  been  treated 
as  so  far  correct  and  binding  as  not  to  be  dis- 
turbed,unle8S  clearly  in  conflict  with  the  weight 
of  the  evidence  upon  which  they  were  made. 
That  there  was  no  such  conflict  is  manifest. 
Upon  nearly  every  important  particular  relating 
to  the  partnership  between  Arms  and  Eimber- 
ly,  and  its  business,  there  is  hardly  any  discrep- 
aiipy  in  the  testimony  of  the  parties.  It  is  only 
•a  to  the  circumstances  under  which  Arms 
obtained  his  loan  from  Fairbank,  with  which  he 
purchased  the  shares  in  the  Grand  Central  Min- 
mg  Company,  that  there  is  any  serious  dispute; 
and  as  that  transaction  is  viewed— as  the  act  of 
a  partner  or  agent  of  the  firm,  or  as  the  act  of 

129  U.S. 


the  individual  without  regard  to  such  partner- 
ship—the conclusion  is  reached  as  to  his  liabU- 
ity  to  account  for  them.  If  the  findings  are 
taken  as  correct-^tbere  not  being  sufficient  evi- 
dence to  justify  a  disregard  of  them — there  is  an 
end  to  the  controversy,  for  in  accordance  with 
them  the  firm  had  an  interest  in  the  shares  pur- 
chased, and  the  complainant  an  equitable  nght  V^^^\ 
to  his  proportion  upon  its  dissolution. 

But  independently  of  the  findings,  the  facts, 
which  are  undisputed  or  sustained  by  a  great 
preponderance  of  evidence,  must,  we  think, 
leaa  to  the  same  conclusion.  Aa  already  stated. 
Arms  made  two  visits  to  Arizona  on  the  business 
of  the  partnership,  which  consisted  principally 
in  the  purchase  and  sale  of  mining  properties, 
and  wnilst  there  on  both  occasions  he  visited  and 
examined  the  Grand  Central  Mine,  taking  long 
tripe  for  that  purpose,  accompanied  on  one  of 
them  by  an  experienced  expert,  and  thus  ascer- 
tained the  great  value  of  the  property.  The 
expenses  incurred  for  himself  on  both  trips  and 
for  the  expert  were  charged  to  and  paid  by  the 
firm.  On  one  of  these  visits  he  met  Gage  and 
Witherell,  who  held  certain  shares  in  the  com- 
pany owninff  that  mine,  which  they  desired  to 
sell.  Upon  nis  return  north  in  October,  1879, 
he  informed  Eimberly  of  the  shares  thus  held, 
and  advised  their  purchase.  How  the  neces- 
sary means  for  that  purpose  could  be  raised  was 
then  discussed  between  them,  Eimberly  ex- 
pressing a  willingness  to  act  upon  the  judgment 
of  Arms  and  furbish  his  portion  of  the  money. 
Arms  mentioned  that  he  had  a  friend  in  Chi- 
cago by  Uie  name  of  Fairbank,  a  man  of  great 
w^th,  whom  be  thought  he  could  interest  in 
the  purchase  and  induce  to  advance  the  money. 
After  this  consultation  Arms  went  to  Chicago 
and  there  succeeded  in  makinean  arrangement 
with  Fairbank,  by  which  the  latter  was  to  fur- 
nish the  money  to  purchase  the  shares  held  by 
Gage  and  Withercil.  The  arrangement  pro- 
vided that  from  the  moneys  first  received  from 
the  sale  or  operation  of  the  mine  Fairbank 
should  be  reimbursed  his  advances,  and  that  the 
sum  or  interest  remaining  should  be  equally 
divided;  but  in  case  the  investment  proved  a 
failure,  he  should  be  paid  one  half  of  his  ad- 
vances. Arms  then  returned  to  Younestown, 
in  Ohio,  and,  October  18,  telegraphed  Eimber- 
ly who  was  at  Sharon,  in  Pennsylvania,  inquir- 
ing where  he  could  meet  hun.  Eamberly 
replied  that  he  would  leave  for  Youngstown 
that  afternoon,  and  did  so,  joining  Arms  at  that 
place.  Gkige  had  previously  been  there,  and 
Eimberly,  on  his  arrival,  immediately  inquired 
for  him,  evidently  desirous  of  seeing  him  re-  [SST] 
spectinff  the  proposed  purchase  of  shares  held  by 
him  ana  Witherell;  for  it  is  not  suggested  that 
Gage  bad  an^  other  business  than  the  sale  of 
the  shares,  with  either  member  of  the  firm. 
Arms  told  Eimberly  that  Gi^  had  left  that 
morning  or  that  day,  and  then  informed  him 
of  the  arrangement  with  Fairbank,  including 
the  agreement  to  refund  one  half  the  advances 
in  case  the  investment  proved  a  failure.  To  this 
arrangement  Eimberlv  assented.  Arms  fur- 
ther &d  that  there  might  be  some  misunder- 
standing with  Fairbank,  and  he  wished  to 
know  if,  in  that  event,  Eimberly  would  raise 
the  necessary  funds  to  make  the  purchase, 
mentioning  from  forty  to  fifty  thousand  dollars. 
Eimberly  assured  him  that  he  would  if  Arms 
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thought  ft  advisable,  that  is,  that  the  property 
was  woitli  the  money.  Soon  afterwards  Arms 
went  to  Arizona  and  purchased  from  Qage  and 
Witherell  225  shares  in  the  Grand  Central  Min- 
ing Company.  They  also  ^ave  him  a  bonus  of 
forty  additional  shares,  which  they  had  agreed 
to  do  in  case  the  purchase  was  made.  Arms 
also  effected  a  purchase  of  seventy-four  shares 
from  other  paities.  All  these  purchases  were 
made  whilst  the  partnership  between  Arms  and 
Kimberly  continued  as  originally  formed, 
changed  only  by  the  increase  in  its  capital. 
The  partnership  was  not  dissolved  until  March 
4,  18o0.  Under  these  circumstances,  the  pur- 
chase must  be  deemed  to  haye  been  made  in  the 
interest  of  the  partnership.  One  member  of  a 
partnership  in  a  particular  business  cannot  se- 
cretly engage  on  nis  own  account  in  such  busi- 
ness and  keep  his  earnings  to  himself.  Such 
conduct  would  inevitably  lead  to  gross  abuses, 
tempting  one  partner  to  apply  to  his  own  use 
prontab^  adventures  and  to  turn  over  to  the 
nrm  those  which  were  failures.  The  law  ex- 
acts good  faith  and  fair  dealing  between  part- 
ners, to  the  exclusion  of  all  arrangements 
which  could  possibly  affect  injuriously  the 
profits  of  the  concern.  Arms  was  not  merely 
a  partner  of  Eimberly;  he  was  the  agent  of  the 
firm  for  the  transaction  of  its  business,  and  as 
such  was  allowed  a  salary  beyond  the  interest 
coming  to  him  as  partner.  He  therefore  stood 
in  his  relation  to  Kimberly  clothed  in  some  re- 
spects with  a  double  trust,  both  of  which  im- 
posed upon  him  the  utmost  good  faith  in  his 
dealings,  so  that  he  might  never  sink  the  interest 
of  the  firm  into  that  of  himself  alone.  Whatever 
be  may  have  obtained  in  disreguxi  of  such  trust 
a  court  of  equity  will  lay  holoof  and  subject  to 
the  benefit  of  the  partnership.  Neither  by  open 
fraud  nor  concealed  deception,  nor  by  any  con- 
trivance masking  his  actual  relations  to  the 
firm,  can  a  member  of  it,  or  an  agent  of  it,  be 
permitted  to  hold  to  his  own  use  acquisitions 
made  in  disregard  of  those  relations,  either  as 

Partner  or  agent.  In  this  statement  of  Uieir 
uties  we  are  repeating  doctrines  of  common 
knowledge,  wbicn  will  be  found  fuUy  set  forth 
and  illustrated  in  approved  treatises  on  part- 
nerships and  agency  and  In  the  adjudications 
of  the  courts.  Thus,  in  MiteheU  v.  Reed,  01 
N.  T.  128,  to  cite  one  instance,  the  Court  of 
Appeals  of  New  York  held  that  one  member  of 
a  partnership  could  not  during  its  existence, 
without  the  knowledge  of  his  copartners,  take 
a  renewal  of  a  lease  for  his  own  benefit  of  prem- 
ises leased  by  the  firm,  upon  which  it  had  made 
valuable  improvements  and  enhanced  their 
rental  value,  although  the  term  of  the  renewed 
lease  did  not  begin  until  the  termina^on  of  the 
partnership.  And  in  giving  its  decision,  the 
court  said:  "The  relation  of  partners  with 
each  other  is  one  of  trust  and  confidence. 
Each  is  general  agent  of  the  firm  and  is  bound 
to  act  in  entire  good  faith  to  the  other.  The 
functions,  rights  and  duties  of  partners  in  a 
great  measure  comprehend  those  both  of  trus- 
tees and  agents;  and  the  general  rules  of  law 
applicable  to  such  characters  are  applicable  to 
them.  Neither  partner  can,  in  the  business  and 
affairs  of  the  firm,  clandestinely  stipulate  for  a 
private  advantage  to  himself.  He  can  neither 
sell  nor  buy  from  the  firm  at  a  concealed  profit 
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for  himself.  Every  advantage  which  he  can 
obtain  in  the  business  of  the  m^m  must  inure  to 
the  benefit  of  the  firm.  These  principles  are 
elementary."  See  Story,  Partn.  g§  174-178; 
Story,  Agency,  §  211. 

We  do  not  attach  any  weight,  as  against  the 
conclusions  reached,  to  the  ract  that  on  the  5th 
of  March,  1880,  the  day  following  the  dissolu- 
tion of  the  partnership,  in  an  instrument  ex* 
ecuted  by  iu'ms,  agreeing  to  convey  to  Eim- 
berly, on  demand,  the  undivided  one  half 
interest  which  he.  Arms,  had  in  mining  lands 
or  claims,  or  stocks  in  mining  interests, or  claims  [529  ] 
in  the  Territory  of  Arizona,  purchased  or  lo- 
cated by  him  prior  to  January  1, 1880,  he  ex- 
cepted the  interest  claimed  by  him  in  the  Grand 
Central  Mining  Company,  stating  that  said  in- 
terest should  belone  to  him  absolutely.  That 
instramedt  was  deflvered  by  Arms  to  Ohl,who 
kept  it  in  his  pos<?ession  until  some  time  in  the 
following  July.  It  was  not  shown  to  Eimberly, 
nor  had  he  had  any  knowledge  of  it  until  then. 
So  soon  as  he  saw  it.  after  consultation  with 
counsel,  he  wrote  ana  mailed  to  Arms  a  letter 
under  date  of  July  22, 1880,  notifying  him  that 
he  would  not  consent  to  his  holding  the  interest 
in  the  Grand  Central  Mining  Company  as  his 
own  property,  and  stating  that  the  said  interest 
belonged  to  them  jointly,  and  that  he  Eimber- 
ly, would  have  half  of  it  if  he  was  compelled  to 
obtain  it  by  legal  proceedings.  Though  it  is 
not  shown  that  Arms  received  the  letter,  yet, 
as  it  was  mailed  to  his  postoflSce  address  in 
Toungstown,  Ohio,  the  presumption  is  that  he 
did  receive  it  At  any  rate,  Eimberly  never  in 
any  way  assented  to  ue  correctness  of  the  state- 
ment in  the  instrument  as  to  Arms'  alleged  sole 
interest  in  the  Grand  Central  Mining  Company, 
but  on  the  contrary  repudiated  it  so  soon  as  it 
was  brought  to  his  knowledge. 

The  fact  that  the  transaction  with  Fairbank 
and  the  purchase  of  the  shares  were  made  in 
the  name  of  Arms  alone,  does  not  affect  the 
question.  All  the  purchases  for  Arms  and 
Eimberly  were  made  in  his  name  alone  or  in 
that  of  Ohl.  Not  one  was  made  in  the  ffrm 
name  of  Arms  &  Eimberly.  Nor  does  it  make 
any  difference  that  no  money  was  advanced  by 
E^unberly  for  the  purchase.  None  was  adf- 
vanced  by  Arms;  the  money  was  raised  by  a 
loan  which  Arms  negotiated  upon  conditions 
that  proyed  profitable  to  the  lender  as  well  as 
to  himself,  and  of  course  to  his  partner. 

The  case  of  BissOlv.  Foee,  114 U.  S.  258  [29: 
130],  does  not  seem  to  us  to  have  anybeanng 
on  the  subject  under  consideration.  There  the 
question  was  whether  a  member  of  a  mining 
partnership,  that  is,  a  partnership  formed  for 
the  deyelopment  and  working  of  a  mine,  could 
acquire  the  shares  of  an  associate  without  the 
knowledge  of  the  other  associates  and  hold  them 
on  his  own  account;  and  the  court  held  that  it 
was  lawful  for  him  to  do  so.  Mining  partner  r&sA| 
ships  or  associations,  whflst  goyemed  by  many  l^^J 
rules  relating  to  ordinary  partnerships,  have 
some  rules  peculiar  to  themselyes.  One  of  sudi 
rules  is  that  a  member  may  convey  his  interest 
or  shares  to  another  person  without  dissolving 
the  partnership,  and  thus  bring  into  it  a  new 
member  without  the  consent  of  his  assodatea; 
and  may  pnrchase  interests  in  the  same  or  in 
other  mines  for  his  own  benefit  without  being 
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bankruptcy  depends  entirely  opon  the  provia- 
loiia  of  tbe  Act  of  Coogress  eslablisblog  tbe 
s;st«m  of  bankruptcy. 

OlfTin]/  V.  Langdon,  98  U.  8.  89  (25:46(i 
TnmUe  v.  Woodhtad.  103  U.  8.  647  (29:390); 
Moycr  t.  Dewey,  103  U.  8.  801  (28:394). 

A  State  court  ha<  jurisdlclion  of  va  action 
by  ao  aaslgnee  in  tnokrapU^  to  recover  a 
debt  due  the  bankrupt 

Kidder  Y.  Eorrobin.  72  N.  Y.  1B9. 

A  state  court  has  Jortsdlctiou  of  an  action  by 
■n  assignee  fn  bankruptcy  to  recover  property 
conveyed  by  tbe  bankrupt  in  fisud  of  nis  cieo- 
Itors. 

Barton  ».  OeOer.  108  V.  3.  181  (27:687); 
OlcoU  v.  Maekan,  73  N.  Y.  223. 

Tbis  court  bas  jurisdiction  over  the  state 
judgment  by  writ  of  error. 

(TBrienY.  Weld.  92  U.  8.81  (28:875);  SAarn 
y.  Boyle,  102  D.  8.  886  (26:277);  Faclon  *  7". 
Im.  Go.  V.  Murphy,  111  U.  S.  738  (28:683); 
Em  V.  Harding,  107  U.  3. 83!  (27:493);  iWmw 
V.  i/iMKy,  lis  U.  8.  98  (80:362);  Winchtittr  t. 
Beitkea,  119  U.  8.  450  (S0:462);  ^on^'ns  v.  In- 
ternational Bank,  127  U.  8.  484  {anU,  189); 
Jtfo«  V.  ffa(*.  48  U.  8.  7  How.  372  (12:698); 
ifetv,  Annai.  48  U.  S.  7  How.  812  (13:841); 
BuiK  V.  iVrwra,  C9  TJ.  8.  18  How.  83  (18:278). 

Tbe  assignee  takes  only  such  rights  as  the 
bankrupt  bad  at  tbe  dale  of  his  bankniptc?, 
and  is  estopped  to  aasert  any  claim  of  title 
where  the  bankrupt  himself  would  be  estopped 
to  assert  such  claim. 

Donaldson  v.  FanetB,  98  U.  8.  884  (28:995); 
JChidley  v.  Ea*ion,  104  U.  S.  99  (S6:6SS);  Ttat- 
manv.  N.  0.  Sat.  Intt.  9S  U.  8.  788  (34:590); 
Porters.  Laiear.  109  U.  8.  88  (37:883);  Warren 
T.  Moody.  133  U.  8.  188  180:1109). 

The  evidence  should  be  confined  strictly  to 
the  allegations  of  the  facts. 

8ttarn*.\.  Pnge,  48  U.  8.  7  How.  819,  B89 
(12:928.  933):  Moore  v.  Greene.  60  XT.  8.  19 
How.  80  (15:538);  Beaubien  v.  Beaubien,  64  U. 
a  38  How.  190,  308  (16:484,  488);  JVoonan  v. 
£m,  67  U.  8.  3  Black,  508  (17:281). 

A  party  Is  not  allowed  to  slate  one  case  by 
his  bill  or  answer  and  make  out  a  different  one 
on  proof. 

Atton  V.  Taylor.  48  U.  8,  7  How.  159  (12: 
849);  Voarhea  v.  Btmeiteel.  83  D.  8.  16  Wall. 
39(31:270):  JoAnsmT.  Luekado,  12Hei$k,a70; 
Furman  v.  North,  4  BaiL  296, 

A  debt  barred  by  the  Statute  of  Llmtlatloos 
Is  not  provable  in  bankruptcy. 

Re  Hay,  3  Ben.  S7-8;  Be  CorrMoB,  9  Blalchf. 
114;  Re  KingiUy.-l  Lowell,  316. 

A  judgment  barred  by  tbe  Statute  of  Limita- 
tions cannot  be  tbe  basts  of  a  creditor's  blU  for 
setting  aside  a  fraudulent  conveyance. 

Walt.  Fraud.  Conv.  gg  77,  79;  Edaard»  ». 
MeGee,  31  Miss.  148;  Fox  t.  Wallace,  81  Hiss. 
660. 

The  8upreme  Court  of  Tennessee  erred  In 
making  itedecisioD,  and  la  overruling  the  es' 
ceptlons. 

Smith  V.  Graer,  8  Humph.  118, 121-133:  Bur- 
key  T.  i«/.4  8need,  131,123-134;  Hfieholat  ». 
Ward.1  Head,  338;  RiekeiU y.MeGiUlv.  7  Heisk. 
712;  While  v.  Betlit,  S  Heisk.  647;  Perkini  y. 
Pa-kin*.  1  Tenn.  Ch.  687,  643-647. 
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Tbe  declarations  of  a  flrantor,  after  be  has 
conveyed  the  property  and  has  parted  with  his 
dominion  over  it,  are  not  admissible  in  evi- 
dence against  his  grantee. 

Trotter  v.  Wat»on,  6  Humph.  509;  Neal  v. 
PMen,  1  Head,  546;  Vance  ▼.  Smith,  2  Heisk. 
843,858. 

Marriage  is  a  valuable  consideration. 

Premt  v.  Wilion,  108  U.  S.  22  (26:860);  Peek 
▼.  Oarmiehael,  9  Yerg.  825;  Mills  y.  Hainee,  8 
Head,  882. 

The  settlement  was  a  proper  one,  and  made 
for  a  valuable  consideration,  and  no  creditor 
was  defrauded. 

Tiffany  &  Bullard,  Trusts  &  Trustees,  8 ; 
Perry,  Trusts,  S§66,  859;  I^evee  v.  8coU,50V. 
S.  9  How.  196  08:102):  54  U.  S.  18  How.  268 
(14:140);  IfichoU  v.  Eaton,  91 U.  8.  716  (23:254). 

A  suit  may  be  brought  to  enforce  the  trust 
verbally  agreed  upon,  making  proof  of  the  fact 
of  the  agreement. 

McCdmmony.  PetHU,  8  Sneed,  242;  MeLettan 
▼.  McLean,  2  Head,  685;  Nichols  v.  Oabe,  8Head, 
92;  Butler  v.  BuUedge,  2  Ck>ldw.  4. 

Deeds  of  conveyance  as  between  the  parties 
operate  whether  tney  are  registered  or  not 

Hays  V.  MeOuire,  8  Yerg.  92;  Owen  v.  (heen, 
6  Humph.  852;  Qreen  v.  Ooodatt,  1  Coldw.  404. 
412;  Stewart  Y.  Piatt,  101  U.  S.  781  (25:816). 

A  fraudulent  conveyance  of  property  is  good 
except  as  to  the  creditors  of  the  grantor. 

Battle  V.  Street,  85  Tenn.  (I  Pickle)  282; 
Williams  ▼.  Lowe,  4  Humph.  62;  Bubhs  v. 
BrockweU,  8  Sneed,  574;  1  Story,  Eq.  Jur.  §  371. 

If  Robert  McEenna  had  bad  control  of  the 
property,  and  had  received  the  rents  and  prof- 
its of  it,  such  facts  would  not  have  constituted 
a  fraud  against  his  creditors,  nor  have  sub- 
jected the  property  or  its  proceeds  or  income 
to  their  demands  or  claims. 

Aldridge  v.  Muirhead,  101  U.  8.  897  (25: 
1018);  Hamilton  v.  Bishop,  8  Yerg.  88;  Bald- 
win  V.  Baldwin^  2  Humph.  478;  Adams  v.  Col- 
lier, 122  U.  S.  382  (80:1207);  Adams  v.  Adams, 
88  U.  8.  21  Wall.  185  (22:504). 

No  formal  delivery  of  a  deed  is  necessary. 

Farrar  v.  Bridges,  5  Humph.  411. 

Delivery  of  a  deed  may  be  inferred  from  dr- 
cumstances. 

Thompson  v.  Jones,  1  Head,  574;  Corley  ▼. 
Corlev,  2  Coldw.  520;  McEwen  v.  Troost,  1 
8need,  186;  Saunders  v.  Harris,  1  Head,  185; 
Ifie?iol  V.  Davidson  Co,  8  Tenn.  Ch.  547. 

No  order  of  removal  in  Uie  state  court  was 
necessary,  but  the  cause  was  removed  by  the 
mere  fact  of  filing  the  petition  and  giving  the 
bond,  and  the  accepting  the  petition  and  the 
approving  of  the  bond  by  the  state  court. 

Fisk  V.  Union  Pac.  B.  Co,  %  Blatchf.  862; 
Hatch  V.  Chicago,  E.  L  d  P.  R  Co.  ^  Blatchf. 
105;  Osgood  v.  Chicago.  D.  d  V.  R  Co.  d  Bias. 
880:  Connor  ▼.  Seott,  4  DOl.  242;  Burlington, 
0.  kd  2f.R  Co.  V.  Dunn,  122  U.  8.  516,  517 
(80:1160). 

In  order  to  prevent  the  operation  of  the  Stat- 
ute of  Limitations  because  of  the  fraudulent 
concealment  of  the  cause  of  action,  the  bill 
must  set  out  specifladly  the  fact  of  conceal- 
ment, and  the  manner  in  which  it  was  effected; 
and  the  allegations  must  be  established  by  the 
proof. 

Moore  v.  Green,  60  U.  8.  19  How.  69  (15:588); 
Bailey  ▼.  Qloter,  88  U.  8.  21  Wall.  842  (22:636); 
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Wood  V.  Carpenter,  101  U.  8. 185  (25:807);  Mer^ 
eantile  Nat.  Bank  v.  Carpenter,  101  U.  8. 
567  (25:815);  Wood,  Limitations,  g  275;  Beeves 
V,  DougJierty,  7  Yerg.  222. 

The  deed  of  Robert  HcKenna  to  Rose,  with 
the  covenants  of  seisin  in  fee,  good  right  to 
convey,  and  general  warranty  of  title,  operated 
afterwards,  when  Robert  McEenna  bought  the 
land  under  the  consent  decree,  to  vest  such 
title  as  he  acquired  by  that  purchase  by  way  of 
estoppel  upon  him,  in  Mrs.  Eirkiip,  the  vendee 
of  Rose,  and  in  the  vendees  of  Mrs.  Eirkup; 
and  sudi  estoppel  is  equally  effectual  against 
his  assignee  in  bankruptcy. 

Henderson  v.  Overton,  2  Yerg.  898;  Susong 
y.  Williams,  1  Heisk.  680;  Buffin  y.  Johnson.  5 
Heisk,  609;  Kerbough  v.  Va.ice,  6  Baxt.  118; 
Bu^  V.  Person,  69  U.  8.  18  How.  82 
(15:273). 

Messrs.  C.  W.  Metealf  and  S.  P.  Walker» 
for  defendants  in  error: 

The  assignee  alone  is  authorized  to  file  a 
bill  to  set  aside  fraudulent  conveyances  of 
property,  made  bv  the  bankrupt 

Olenny  y.  Lahgdon,  98  U.  8.  20  (25.*48); 
Trimble  v.  Woodhead,  102  U.  8.  647  (26:290); 
Mover  v.  Dewey,  108  U.  8.  801  (26:894). 

Such  suit  may  be  brought  by  the  assignee 
in  the  state  court. 

Goodrich  v.  Wilson,  119  Mass.  429;  Clark  y. 
Ewing,  8  Fed.  Rep.  88;  Barton  v.  Oeiler,  8 
Lea,  296;  Same  v.  Same,  108  U.  8.  161  (27:687); 
Olcott  V.  Maclean,  78  N.  Y.  228. 

In  the  case  at  bar  the  decision  of  the  state 
court  was  not  against  the  title  of  the  assignee. 

Barton  v.  Oeiler,  108  U.  8.  161  (27:687);  Fae^ 
tor^s  d T.  Ins.  Co.  v. Mur^p.lU U. 8.  739 (28: 
583);  Peek  v.  Jenness,  48  U.  8.  7  How.  618  (12: 
843);  O'Brien  y.  Weld,  92  U.  8.  81  (23:675); 
Jenkins  v.  International  Bank,  127  U.  8.  484 
{ante,  189). 

False  recitals  are  the  strongest  evidence  of 
fraud. 

Oibbs  V.  Thompson,  7  Humph.  179;  McOrady 
y.  HasOoek, IBikLi.  1. 

The  vital  question  is.  always,  the  good  faith 
of  the  transaction. 

Lloyd  Y.  Fulton,  91  U.8.479-485  (23:368, 865); 
Jones  y.  Clifton,  101  U.  8.  225  (25:908). 

What  evidence  will  make  out  a  case  of  de- 
livery has  been  several  times  considered  bf 
this  court. 

Toungey.  Guilbeau,  70  V.S.  8  WaU.  636  (18: 
262);  Parmelee  v.  Simpson,  72  IT.  8.  6  Wall  81 
(18:542);  Gould  v.  Day,  94  U.  8.  405  (»l:282); 
Calhoun  Co.  v.  Am.  Emigrant  Co.  98  U.  8.  125 
(23:826);  U.  S.  y.  Le  Baron,  60  U.  8.  19  How. 
78  (15:525);  Conner  y.  Long,  104  U.  B.  280  (26: 
724). 

Mr.  Juetiee  Field  delivered  the  opinion  of  |507) 
the  court: 

This  was  a  suit  by  an  assignee  in  benkniptcj 
to  set  aside  certain  conveyances  of  the  banknmt^ 
and  of  others  under  his  direction,  upon  toe 
ground  that  they  were  made  to  defraud  his 
creditors.  It  was  commenced  in  one  of  tbe 
(Courts  of  Tennessee.  The  facts  upon  whidi  it 
is  founded,  briefly  stated,  are  as  follows:  In 
August,  1878,  Robert  McKenna,  a  resident  of 
that  State,  one  of  the  defendants  below,  filed 
his  petition  in  bankruptcy  in  the  District  Court 
for  Uie  Western  District  of  Tennessee,  and  wis^ 
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in  November,  1878,  adjudged  a  bankrupt  In 
December  following,  Oscar  Woodbridge  was 
appointed  his  assignee,  and  a  deed  of  assign- 
ment  was  made  to  him  of  the  property  and 
effects  of  the  bankrupt. 

In  May  1880,  the  assignee  filed  a  bill  in  the 
Chancery  Court  of  Shelbv  County,  Tennessee, 
against  the  bankrupt  and,  his  infant  daughter, 
Miaud  McEenna,  to  set  aside,  as  fraudulent 
and  void*  certain  conveyances  of  about  two 
hundred  acres  of  land  in  that  county;  one  exe- 
cuted by  the  bankrupt,  Robert  McEenna,  dated 
February  15, 1878,  to  Solomon  Rose,  for  the 
alleged  consideration  of  $8,000;  one  executed 
bjT  Kose  on  the  same  dav  for  the  like  consider- 
ation to  Mrs.  John  Eurkup,  of  Eentucky,  a 
sister  of  McEenna;  and  one  executed  by  Mrs. 
Eirkup,  August  1, 1876,  to  Mrs.  Anna  McEen- 
na, wife  of  toe  bankrupt,  and  her  three  diild- 
ren,  for  the  alleged  consideration  of  $5,000. 
Of  these  grantees,  Maud  McEenna  was  the  only 
one  surming  when  the  biH  was  filed.  Metcaff 
and  Walker  were  also  made  defendants  be- 
cause they  claimed  a  lien  upon  the  premises, 
which  had  been  adjudged  in  their  favor  In  an- 
other suit  Woodbrid^,  the  assignee,  having 
died,  the  suit  was  revived  in  the  name  of  fi 
Lawrence  Simpson,  who  had  been  appointed 
assignee  in  place  of  the  deceased.  Afterwards 
[508]  the  defendant  Robert  McEenna  filed  an  answer 
to  the  complaint,  denying  that  the  conveyances 
were  frauaulent  and  v<3d,  and  t^efAng  that 
the  object  of  them  was  to  effect  a  settlement  of 
the  land  upon  his  wife  and  children,  and  that 
his  financial  condition  at  the  time  Was  such  as 
to  render  it  leeal  and  proi)er  for  him  to  do  so, 
as  he  bad  no  debts.  Robert  McEenna  having 
been  appointed  guardian  of  Maud  McEenna, 
an  answer  was  filed  by  him,  as  such  guardian, 
for  her,  in  which  substantially  the  same  mat- 
ters of  defense  were  set  up.  The  defendants 
Metcalf  and  Walker  filed  an  answer  and  also  a 
cross  bill,  asserting  their  lien  on  the  premises. 
Proofs  were  then  taken,  from  which  it  ap- 
peared that  no  money  consideration  ever  passed 
between  the  parties  to  Uie  several  conveyances 
mentioned;  that  Solomon  Rose,  grantor  to 
Mrs.  E^irkup,  never  saw  her,  and  did  not  re- 
member anything  about  the  transaction,  except 
that  McEenna  came  to  his  office  and  asked  him 
to  go  to  the  court  house  and  make  the  convey- 
ance; and  that  the  deed  of  Mrs.  Eirkup,  dated 
August  1,  1876,  was  acknowledged  July  18, 
1878,  one  month  before  McEenna's  bankruptcy, 
and  was  not  registered  until  January  15,  1879, 
six  months  afterwards.  The  court  held  that 
the  conveyances  were  voluntary  and  fraudu- 
lent, and  made  to  hinder,  dday  and  defraud 
the  crcditora  of  the  bankrupt,  McEenna;  and 
further,  that  the  conveyances  were  inoperative 
to  create  an  estate  in  the  wife  and  children  of 
McEenna  as  against  the  assignee  in  bankruptcy, 
the  same  not  having  been  filed  for  registration 
until  after  the  adjudication  of  the  bankruptcy 
of  McEenna.  It  was  also  held  that  the  de- 
fendants Metcalf  and  Walker  were  entitled  to 
the  lien  asserted  by  them.  A  decree  was  ac- 
cordinffly  entered  in  favor  of  the  complainant, 
adjudging  that  the  title  to  the  land  was  in  him 
as  asngnee,  and  that  neither  the  defendant 
Robert  McEenna  nor  Maud  McEenna  had  any 
title  thereto,  and  ordering  that  the  complainant 
recover  the  land  and  possession  thereof;  and 
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also  in  favor  of  the  defendants,  Metcalf  and 
Walker,  for  their  lien  on  the  land.  On  appeal 
to  the  supreme  court  of  the  State  a  decree  woa 
entered  there,  in  substance,  and  almost  in  iden* 
tical  language.  In  effect  affirming  the  decree 
appealed  from.  To  review  this  latter  decree 
the  case  is  brought  here  on  writ  of  error  by 
Robert  and  Maua  McEenna.  The  defendants 
in  error  now  move  to  dismiss  the  writ  on  the 
ground  that  this  court  has  no  jurisdiction  to 
review  that  decree. 

Section  700  of  the  Revised  Statutes  points 
out  the  cases  in  which  the  judgment  or  decree 
of  the  highest  court  of  a  State,  in  which  a  de- 
cision could  be  had,  may  be  reviewed  by  the 
Supreme  Court  of  the  United  States.  It  pro* 
vides  for  such  review  in  three  classes  of  cases i 
first,  where  is  drawn  in  question  the  validity  of 
a  treaty  or  statute  of,  or  an  authority  exercised 
under,  the  United  States,  and  the  decision  is 
against  its  validity;  second,  where  is  drawn  in 
ouestion  the  validi^  of  a  statute  of,  or  an  au- 
thority exercised  under,  any  State,  on  the 
ground  of  its  being  repugnant  to  the  Coostitu- 
tioUf  Treaties,  or  Laws  of  the  United  States,, 
and  the  decision  is  in  favor  of  its  validity; 
third,  where  any  title,  right,  privilege,  or  im- 
munity is  claimed  under  the  Constitution,  or 
any  treaty  or  statute  of,  or  commission  held  or 
authodty  exercised  under,  the  United  States, 
and  the  decision  is  against  the  title,  right,  privi- 
lege, or  immunity  specially  set  up  or  claimed 
l^  either  party  under  such  Constitution,  Treaty. 
Statute,  commission,  or  authority. 

In  neither  of  the  clauses  mentioned  is  there 
any  provision  which  covera  the  present  case. 
It  is  true,  by  section  4973  of  the  Revised  Stat- 
utes the  junsdiction  of  the  District  Courts  of 
the  United  States,  as  courts  of  bankruptcy,  ex- 
tends to  all  cases  and  controversies  arising  be- 
tween the  bankrupt  and  any  creditor  or  credit- 
ors who  may  claim  any  debt  or  demand  under 
the  bankruptcy,  and  to  the  collection  of  the 
assets  of  the  bankrupt,  and,  indeed,  to  all  acts, 
matters,  or  things  to  be  done  under  and  in,  vir- 
tue of  the  bankniptpy,  until  the  final  distribu- 
tion and  settlement  of  his  estate,  and  the  close 
of  the  proceedings  in  bankruptcy.  Under 
these  provisions  the  assignee  mi^ht  undoubted- 
ly have  brought  suit  to  set  aside  the  convey- 
ances in  question  in  the  District  Court  of  the 
United  States  for  the  district.  Had  he  done 
so,  this  court  would  have  had  jurisdiction  to 
review  its  decree;  but  he  was  not  precluded 
from  proceeding  in  the  state  court  to  set  aside 
the  alleged  fraudulent  conveyances.  And 
when  he  resorted  to  that  court,  and  no  question 
was  raised  as  to  his  power  under  the  Acts  of 
Congress,  or  the  rights  vested  in  him  as  as- 
signee, the  proceedings  were  governed,  and  the 
judgment  of  the  court  upon  tne  validity  of  the 
conveyances  was  subject  to  review,  in  tne  same 
manner  and  to  the  same  extent  as  proceedinn 
of  a  similar  character  by  a  creditor  to  set  aside 
conveyances  in  fraud  of  his  rights  by  a  debtor. 
Qlenny  v.  Lanffdon,  98  U.  S.  20  [25:  48],  and 
Trimble  v.  Woodhead,  102  U.  S.  647  [26:  290], 
were  cases  commenced  in  the  Circuit  Court  of 
the  United  States:  and  Barton  v.  Oeiler,  lOS 
U.  S.  161  [27:  687],  was  commenced  in  a  state 
court.  See  also  (Xark  v.  Ewing^  9  Biss.  440; 
Olcott  V.  Maclean,  78  N.  Y.  223;  and  Goodrich 
V.  WiUon^  119  Mass.  429.    In  the  proceedings 
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in  the  itato  court  no  dedsion  wu  made  against 
the  YsllditT  of  any  statute  of,  or  aulhorit;  ez- 
cidsed  under,  the  Untted  State*,  or  against  any 
title,  rl^t.  privilege,  or  Immnnl^  claimed  un- 
der the  CODstitutlon  at  the  Dnlted  Stales  or  an^ 
statute  thereof.  No  question,  indeed  aroM 
under  the  action  of  the  state  counwbicb  could 
bring  Its  decision  wltbJn  the  provisiooa  of  seo- 
tion  709  of  the  Revised  Statutes. 

The  several  cases  to  'nblcb  our  attention  Is 
called,  as  being  In  supposed  conflict  wltb  this 
view,  have  no  bearing  upon  the  questions  In- 
volved. In  O'Brien  v.  Weld,  82  C.  8.  81  [83: 
6761,  the  question  arose  whether  under  the 
BanKruDt  Act  tbe  District  Court  of  the  United 
Stales  bad  auiboritj'  to  make  the  order  in- 
volved, and  the  decision  of  the  highest  stale 
court  was  against  tbe  aathorityi  and  that  was 
tl2]  beld  bufBcient  lo  sustain  the  federal  Jurisdic- 
tion. In  Faetor*  ln».  Go.  v.  Marphg,  111  D. 
8.  788  [38;  dSS],  the  etTect  lo  be  given  lo  a  sale 
of  property  under  an  order  of  tbe  district  court 
In  banKruptcy  was  in  question,  tbe  authority 
of  the  court  to  direct  a  sale  free  from  incum- 
brances being  denied.  Jtnkint  V.  Intemniional 
Bank  of  Chuago.  187  U.  B.  484  [ante,  1S9],  in- 
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aim  after  the  ezplratioD  of  two  years  from 
the  time  when  the  cause  of  action  accrued. 

The  decision  of  tbe  state  court  as  lo  what 
should  be  deemed  a  fraudulent  conveyance 
does  not  present  any  federal  quesdon,  nor  does 
the  application  by  the  court  of  tbe  evidence  In 
reaching  that  decision  raise  one. 

We  are  of  opinion,  therefore,  that  this  court 
has  no  jurisdicllon  to  review  the  judgment  of 
tbe  Supreme  Court  of  Tennessee. 

Tin  writ  of  error  must  tcnteqtunUy  bt  dit- 
taititd;  and  ilUto  ordsrsi. 


G.  W.  NORTON,  Hff.  in  Brr., 

V. 

THE  BOARD  OP  COMMISSIONERS  OF 
THE  TAXING  DISTRICT  OP  THB 
CITY  OF  BROWNSVILLE. 

(Bee  B.  a  Beporterl  ed.  tn-Ut.) 
nnntnee  ComtitutioTi— prohibition  ftsrrtw 
pmicnu  late — Ael  ef  Febniar]/  S,  1210 — 
munt'ei/iaf  bond*,  vhen  toid. 

L  Tbe  Inhibition  Imposed  t>r  seetion  la  ot  the 
'Tennessee  ConstttuUoa  of  IflO— that  Hie  credit  of 
oounti,  dv  or  town  shall  not  be  given  or  loaned 

or  in  aid  of  anv  peiaon,  oomi — ~i-u — 

corporation,  and  that  a  oount; 
not  become  a  stookholdar  In  a 
upon  an  elaodon  to  be  first  b 
voters  of  such  count*,  cits'  or  I 
of  tbree  fourths  of  the  votes  oa 
operaiea  dlrecU;  upon  the  a 

•elves,  and  Is  absoluia  and  seif  i 

oouDtf .  citr  or  town  Is  destitute 


olpaUtleB  t>H 


legislaUoi 
tliereupoi 

X,  Tbe  prohibition  of  tbetoanororedttoirthesub- 
ecciptioD  to  stocks,  without  a  three-tooTtlia  vote. 
Is  not  an  afflrmaUve  grmnt  of  authoritv  to  rive  ~  ~ 
loan  raedit  or  to  beoome  a  atookhower  upon 
three-fourths  vole;  fiiilhi  i  hilslsHiin  is  niiiiiif 
befora  tbe  municipality  can  act. 

8.  Provtrion  In  a  new  ConsUtuttOD,  providing  for 
keeping  In  toroe  all  laws  not  InoonsMent  tfiere- 

77*' 


s  not  perpetuate  ai 


r  prevloua  law  ei 


ITS  ERROR  lo  the  drcnltOoaKcflbe United 
Stale*  for  the  Western  DIatriot  of  Tenae*- 
■ee,  to  review  a  ludrmenl  for  defendant,  Ib  a 
suit  upoi  munidpalbonds.    Affirnud, 
See  A  a.  beh}w,  86  Fed.  Rep.  M. 

SUtement  by  Mr.  Ohi^JiuHet  FiiU«rt 
Plaintilf  in  error  brouglit  suit  in  tlie  Circuit 
Court  of  the  United  Stales  tor  tbe  Western  Dis- 
trict of  Tennessee  against  the  Board  of  Oom- 
mlssianeiB  of  tbe  Taxing  District  of  tbe  City 
of  Brownsville,  Tennessee,  and  the  president 
treasurer,  secretaiy  and  flnandal  agent  of  that 
board,  upon  certain  Inlereot  ixiapons  aanKced 
to  bonds  Issued  by  the  City  of  Brownsville, 
July  1, 1870.  The  cause  was  triad  upon  an 
^reed  statemeot  of  facta,  as  folloira: 

The  City  of  Brownsville  was  tnoorporated 
by  Act  of  the  Oeneral  Ataembly  of  Tennowee 
passed  on  February  S4, 1870. 

The  records  of  the  boaid  of  mayor  and  al- 
dennen  show  the  fallowing  pioceedlnn  h«il 
Hay  IS,  1870: 

''BBOwneviLUi,  TnrauBBS, Uay  19, 1870. 

"A  cail-meetlncof  tbe  bowtd  of  mayor  and 
aldennen  met  at  uie  mayor's  ofDoe.  Hemben 
being  all  preeent,  the  board  was  called  to  or-  [«; 
der.  Reading  tbe  minntes  of  the  last  roeAn; 
was  dispensed  with.  Upon  appIlcatioD  of  jT 
D.  Smith,  President  of  Brownaville  and  Ohio 
Railroad  Company,  and  in  pursnanoe  of  au- 
thority in  ns  Tested  by  tbe  Act  of  General  As- 
sembly of  State  of  Tenn^saoe  passed  February 
8,  A.  J>.  I8T0,  the  boaid  of  mayor  and  alder- 
men of  tbe  City  of  Brownsville  hereby  order 
and  direct  Uist  an  election  be  held  in  our  said 
City,  on  Saturday,  tbe  11th  day  of  June  next, 
at  which  election  the  quallflea  roten  of  our 
said  dty  will  vote  upon  the  propoaltloD  to  Isaue 
the  bonds  of  the  cotporatlon  to  be  suhacrlbed 
as  stock  in  aid  of  tbe  Btownaville  and  Ohio 
Railroad,  and  inaccordancewitbthepTovisiotis 
of  said  Act,  said  bonds  to  have  twennjeais 
to  run,  and  be  payable  In  Clw  at  St.  Looia, 
Missouri,  and  bear  inteiaat  at  tne  rate  of  el^t 
per  c«nt  per  annum,  said  interest  payable  an- 
nually in  said  dty,  and  nid  bonda  tone  issued 
to  amount  to  the  sum  of  flftr  thousand  dollars, 
and  be  known  as  Brownsville  railroad  bonds. 
Said  election  is  to  be  advertised  In  The  Browns- 
ville Bee,  the  county  newspmer  of  Haywood 
County,  for  twenty  days  befon  said  election. 
Said  bonda  are  to  be  issued  to  sod  taken  by 
the  Brownsville  and  Ohio  RaOroad  Company 
in  lieu  of  the  sum  of  flf^  thouaand  dollars 
heretofore  voted  and  snhacribed  by  thla  oot- 
,  poration  lo  the  said  company  In  punoaoce  of 
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flection  6  of  nid  Act  of  GeDeral  Assembly  of 
8tate  of  Tennessee  of  February  8,  1870.  In 
Toting  at  said  dection  those  voters  who  are  in 
favor  of  the  issuance  of  said  bonds  in  lieu  of 
said  subscription  shall  have  written  or  printed 
upon  their  ballots  *  bonds,'  and  those  who  are 
opposed  to  the  issuance  of  said  bonds  shall  have 
wntten  or  printed  on  their  ballots  *no  bonds.'  It 
Is  ordered  that  the  SheriflP  of  Haywood  County 
give  notice,  by  advertisement  in  The  Browns- 
ville Bee  for  twenty  days,  of  the  time,  place  and 
purpose  of  holding  said  dection,  and  shall  open 
and  hold  the  same  at  the  usual  voting  place  or 

5 laces  in  the  City  of  BrownsviUe  on  Saturday, 
une  11,  1870,  and  shall,  as  soon  thereafter  as 
practicable,  certify  the  result  of  said  election  to 
this  board.  Full  power  and  authority  is  here- 
by given  him  to  appoint  Judges  and  other  offi- 
cers of  said  election,  and  to  do  all  things  else 
necessary  and  proper  to  carry  into  effect  this 
order." 
[481]  On  the  18th  day  of  June,  1870,  the  Sheriff  of 
Haywood  County,  Tennessee,  certified  to  the 
Mayor  and  Aldermen  of  the  City  of  Browns- 
ville that  he  did  hold  the  election  thus  ordered 
in  conformity  to  the  terms  of  the  order  on  the 
11th  of  June,  1870,  and  that  al  said  election 
one  hundred  and  thirty  nine  votes  were  polled, 
and  the  result  was  one  hundred  and  Uiir^-nine 
votes  were  cast  for  "  bonds  "  and  none  for  "  no 
bonds." 

And  on  the  said  18th  day  of  June,  1870,  the 
said  Mayor  and  Aldermen  of  the  City  of  Browns- 
ville did  ordain  as  follows: 

"  On  motion,  the  following  ordinance  was 
adopted,  to  wit:  Whereas,  it  appears  from  the 
certificate  of  Jno.  L.  Sherman,  sheriff  of  Hav- 
wood  County,  that  in  pursuance  of  an  ordi- 
nance of  this  board  passed  12th  of  May,  1870, 
that  he  did,  on  the  11th  day  of  June,  1870. 
open  and  hold  an  election  within  the  City  of 
of  Brownsville  upon  the  proposition  to  issue 
fifty  thousand  doUars  corporation  bonds  run- 
ning twenty  years,  bearing  interest  from  date 
at  dght  ner  cent  per  annum,  payable  in  the 
City  of  St.  Louis,  Missouri,  said  bonds  to  be 
known  as  the  Brownsville  railroad  bonds,  and 
to  be  issued  in  dd  of  the  construction  of  the 
Brownsville  and  Ohio  Railroad,  and  that  at 
said  election  one  hundred  and  thirty-nine  votes 
were  cast  in  favor  of  said  bonds  and  none 
«^inst,  it  is  therefore  ordained  by  the  board 
of  mayor  and  ddermen  of  the  City  of  Browns- 
ville that  the  mayor.  T.  W.  Tyus,  subscribe  to 
the  Brownsville  and  Ohio  Railroad  Company 
the  sum  of  fifty  thousand  dollars  as  stock,  and 
that  in  payment  of  said  subscription  he  sign 
and  issue  to  sdd  Brownsville  and  Ohio  Rail- 
road Company  fifty  thousand  dollars  corpora- 
tion bonds,  said  bonds  bearing  interest  from 
date  at  the  rate  of  eight  per  cent  per  annum, 
payable  in  the  City  of  St.  Louis,  Missouri, 
twenty  years  from  date,  said  interest  to  be  paid 
annually,  said  bonds  to  be  issued  in  dd  or  the 
construction  of  said  Brownsville  and  Ohio 
Raihroad,  and  to  be  known  as  the  Brownsville 
rdlroad  bonds." 

On  the  first  day  of  July,  1870,  fifty  thousand 
dollars  of  the  bonds  of  ths  City  of  Brownsville 
were  issued  under  and  in  pursuance  of  the 
foregoing  proceedings,  payable  July  1,  1800, 
and  the  same  were  by  said  City  of  Brownsville 
pdd  and  delivered  to  the  Brownsville  and  Ohio 

lt9  U.  8.  U.  S.,  Book  82. 


Rdlroad  Company  fo  payment  of  a  subscript 
,tion  theretofore  msAe  by  said  City  of  Browns- 
ville for  fifty  thousand  dollars  of  the  capitd 
stock  of  said  railroad  company:  and  said  stock 
80  pdd  for  was  delivered  by  said  railroad  com- 
pany to  add  City  of  Brownsville  and  has  ever 
since  been  hdd  and  owned  by  sdd  dty. 

The  following  is  a  correct  copy  of  one  of  the 
sdd  fifty  thousand  doUars  of  bondi,  and  the 
others  are  like  unto  it: 

''$600.   United  States  of  America.    $600. 

''City  of  Brownsville,  State  of  Tennessee. 

"Brownsville  Rdfa-oad  Bond. 

"Interest  at  dght  per  cent,  payable  annuaUv. 

'*SnaiD  aU  men  by  the$e  preserUs,  That  the 
corporation  of  the  Ci^  of  Brownsville,  Ten- 
nessee, is  indebted  to  the  bearer  of  this  bond  in 
the  sum  of  five  hundred  dollars,  for  vdue  re- 
ed ved,  which  the  sdd  corporation  hereby  prom- 
ises to  pay  on  the  first  day  of  July,  in  ihe  year 
one  thousand  dght  hundred  and  ninety,  at  the 
office  or  agency  of  sdd  corporation,  in  the  City 
of  St  Louis,  Missouri,  with  interest  thereon 
from  the  first  day  of  July,  d£[hteen  hundred 
and  seventy,  at  the  rate  of  (8)  eight  per  centum 
per  annum,  payd>le  annually,  at  the  add  office 
or  agency,  on  the  firstday  of  July  of  each  year, 
on  the  presentation  and  surrender  of  the  an* 
nexed  coupons  as  they  severally  become  due. 
This  bond  is  one  of  a  series  A  one  hundred 
bonds  for  five  hundred  doUaia  each,  numbered 
from  one  to  one  hundred,  indosive,  amountinff 
in  the  aggregate  to  fifty  thousand  dollars,  ana 
issued  by  auuiority  of  an  Act  of  the  Legidature 
of  the  State  of  Tennessee,  passed  February  8l 
1870. 

"In  witness  whereof  the  Citf  of  Brownsville 
has  caused  these  presents  to  be  signed  by  ita 
mayor  and  recorder  this  the  first  day  of  July, 
187a 
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•T.  W.  Ttus,  Mayor. 
"John  Olihton.  Recorder." 


G.  W.  Norton  became  the  holder  and  owner 
for  vdue  before  maturity,  and  without  notice 
of  any  infirmity  in  said  oonds  other  than  Uiat 
given  him  on  the  face  of  the  bonds  and  by  the 
Constitution  and  Laws  of  Tennessee,  of  the  in- 
terest coupons  which  matoved  July  1, 1874 
taken  from  sdd  bonds  numberod  6,  7,  27,  ana 
41,  and  the  interest  coupons  which  matured  on 
July  1,  1888,  1884.  1886,  and  1886,  taken 
from  said  bonds  numbered  27,  86,  41,  44,  (K9, 
82,  88,  84,  86, 86,  48,  49,  66,  67,  68,  60,  90,  91, 
95,  96,  97,  98,  99  and  100,  being  four  coupons 
which  matured  July  1, 1874,  for  $40  each,  and 
24  coupons  which  matured  July  1, 1888,  and 
24  which  matured  July  1,  1884,  and  24  which 
matured  July  1,  1886,  and  24  which  matured 
July  1, 1886,  aggregating  100  coupons  of  $40 
each,  and  upon  these  100  interest  coupons  the 
said  G.  W.  X^orton,  on  the  20th  of  May,  1887, 
instituted  his  sdd  suit  against  the  Board  of 
Commissioners  of  the  Taxing  District  in  the 
City  of  Brownsville  in  said  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Tennessee,  being  No.  2988  on  the  law  docket 
of  sdd  court,  wnich  is  the  cause  redt^  in  the 
caption  hereof,  to  be  submitted  to  said  court 
upon  the  pleadings  and  this  agreement  of  facts. 

The  Mayor  and  Aldermen  of  the  City  of 
Brownsville  at  a  meeting  of  said  board,  held 
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<m  March  18, 1871,  took  action,  which  is  thtis 
•bown  on  the  minutee  of  said  board: 

«<0n  motion,  the  following  ordinance  was 
made  and  adopted: 

**Be  it  ordained  by  the  Board  of  Mayor  and 
Aldermen  of  the  City  of  BrownsTille,Tennessee, 
That  the  Ezchanee  Bank  of  St  Louis,  in  the 
State  of  Missoun,  is  hereby  constituted  and 
nukde  the  agency  of  the  corporation  of  the  said 
City  of  Brownsville,  Tennessee,  for  the  purpose 
of  paying  the  principal  and  interest,  as  uie  same 
shall  be^me  due,  of  fifty  thousand  of  eight 

Esr  cent  bonds  issued  by  said  corporation  of 
rownsvUle  on  the  first  day  of  July,  1870,  and 
falling  due  on  the  first  day  of  July,  1890;  and 
the  mayor  is  hereby  authorized  and  instructed 
to  collect  promptly  the  taxes  levied  for  the  pur- 
pose of  paying  the  interest  on  said  bonds  and 
for  the  purpose  of  establishing  a  sinking  fund 
for  the  redemption  of  the  same,  and  to  place 
on  deposit  at  the  said  Exchange  Bank  of  the 
City  of  St.  Louis  by  the  first  day  of  July  of  each 
and  every  year  a  sufildent  amount  in  currency 
to  redeem  all  of  the  coupons  of  said  bonds  falling 
due  at  that  time  and  not  otherwise  re- 
deemed." 

The  City  of  Brownsville  paid  the  interest  on 
said  bonds  for  the  years  1871  and  1872,  and  has 
paid  the  interest  on  some  of  them,  matured 
since,  for  the  years  1878, 1874, 1875, 1876.  and 
1877;  but  the  coupons  sued  on  as  aforesaid  by 
G.  W.  Norton  in  the  case  cited  in  the  caption 
hereof  have  not  been  paid. 

It  is  admitted  that  at  an  election  for  mayor 
of  Brownsville,  on  January  7, 1871,  there  were 
546  votes  cast  for  mayor,  and  that  on  June  11, 
1870,  the  citizens  of  Brownsville  entitled  to 
vote  in  the  election  held  on  that  day  were  at 
least  546  in  number.  It  is  also  admitted  thai 
the  Brownsville  A  Ohio  Railroad  waa  never 
built,  and  has  been  abandoned. 

It  is  also  admitted  that  by  an  Act  of  1879  the 
Charter  of  the  City  of  Brownsville  was  re- 
pealed, and^that  a  government  was  afterwards 
organized  under  the  Act  of  April  1, 1881.  All 
of  these  Acts  and  others  thought  applicable 
may  be  read  from  the  books  containmg  tiie 
Aets  of  Tennessee. 

It  is  also  admitted  that  there  was  no  sub- 
scription by  the  authorities  of  Brownsville  to 
the  Brownsville  A  Ohio  Railroad  or  to  the  cor- 
poration which  preceded  It,  called  the  Browns- 
ville A  Dver  County  Railroad,  otherwise  than 
is  shown  m  the  paper  immediately  following 
this  agreement,  before  the  passage  of  the  Act 
of  February  8,  1870;  and  it  is  also  admitted 
that  no  election  was  held  as  contemplated  in 
the  ordinance  set  out  in  said  paper. 

Paper  annexed  to  Agreement, 
BROWNSViiiLB,  Tbbn.,  Map  11, 1869. 
At  a  called  meeting  of  the  boan)  of  mayor 
and  aldermen,  held  in  the  mayor's  ofQce,  mem- 
bers were  all  present  except  Recorder  Clinton. 
The  board  was  called  to  c^er  and  Alderman 
B.  J.  Lea  appointed  recorder  pro  tern.  The 
minutes  of  the  last  meeting  were  read  and 
adopted.  A  communication  was  received  from 
Messrs.  R  S.  Thomas  (chairman),  J.  P.  Wood, 
Jno.  R.  Watkins,  J.  M.  Rutledge.  W.  W. 
Vauffhn,  D.  A.  Nunn,  and  J.  P.  Parker,  pray- 
ing tne  board  to  order  an  election  to  vote  a  tax 
on  the  property  in  the  corporation,  for  the  pur- 
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pose  of  aiding  in  building  the  Brownsville  ^ 
byer  County  Railroad,  which  was  received 
and  ordered  to  be  filed;  and,  on  motion,  the 
following  ordinance  was  passed: 

"Be  it  ordained  by  the  board  of  mayor  and 
aldermen,  That  the  proposition  for  the  board 
of  mayor  and  aldermen  to  levy  a  tax  of  one  per 
cent  per  annum  for  five  years  on  the  taxable 
property  of  Brownsville,  to  aid  in  the  con- 
struction of  the  Brownsville  and  Dyer  County 
Railroad,  for  which  said  tax  the  said  railroad 
company  is,  after  the  last  payment,  to  issue 
certificate  of  stock  for  the  amount  which  is 
paid  by  the  Town  of  Brownsville,  to  be  sub- 
mitted to  the  legal  voters  of  Brownsville  on 
the  18th  day  of  May.  1869.  Those  in  favor  of 
said  appropriation  will  vote  'for  railroad  tax;' 
those  opposed  to  said  appropriation  will  vote 
against  railroad  tax.' " 
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The  court  instructed  the  jury  that  the  bonds 
from  which  the  coupons  sued  on  were  clipped 
were  issued  without  the  authority  of  law,  and 
were  void;  and  that  the  new  Constitution^ 
which  went  into  effect  on  the  5th  day  of  May» 
1870,  did  not  amend,  but  repealed  and  abro- 
gated the  Act  of  February  8,  1870,  so  far  as 
said  Act  authorized  the  issuing  of  bonds  by 
municipal  corporations  upon  an  election  held 
after  said  new  Constitution  went  into  effect;  and 
directed  the -Jury  to  return  a  verdict  for  the  de- 
fendants and  against  the  plaintiff.  To  the  giv- 
ing of  this  instruction  pUuntiff  then  and  there 
excepted.  The  jury  returned  a  verdict  for  the 
defendants  under  this  charge  of  the  court 

Plaintiff  then  moved  in  arrest  of  judgment, 
and  for  a  new  trial,  which  motions  were  over- 
ruled; to  all  which  holdings  and  rulings  the 
plaintiff  excepted  and  tendcn^  his  bill  of  ex- 
ceptions which  was  duly  signed,  sealed,  and 
made  part  of  the  record. 

Judgment  was  rendered  In  favor  of  the  de- 
fendants and  against  the  plaintiff  for  costs,  and 
he  thereupon  sued  out  this  writ  of  error. 

The  Act  of  the  General  Assembly  of  Tennes- 
see of  February  8Ui,  1870,  so  far  as  in  any  way 
relating  to  the  City  of  Brownsville,  is  as  follows: 
"Ak  Act  to  confer  upon  the  Town  of  Browns- 
ville, in  the  County  of  Haywood,  the  author- 
ity to  issue  corporation  bonds  in  aid  of  rail- 
roads, and  for  other  purposes. 
"Sbotion  1,  Beit  enacted,  by  the  General  Ae- 
eembly  of  the  State  qf  Tennessee,  That  section  71 
of  an  Act  passed  the  15th  day  of  February, 
1869,  or  so  much  thereof  as  to  diange  the  name 
and  style  of  the  Brownsville  and  D^er  County 
Railroad  to  the  Brownsville  and  Ohio  Railroadf, 
which   road  shall  run  from  Brownsville  eta 
Friendship,  instead  of  Chestnut  Bluff  and  Dy- 
erabur^,  to  some  point  Id  the  State  of  Kentucky 
west  of  the  Tennessee  River,  to  be  determined 
by  laid  railroad  company. 

"Sbo.  2.  Be  it  further  enacted.  That  the 
corporate  authorities  of  the  City  of  Brownsville, 
in  Haywood  County,  are  hereby  authorized  to 
issue  corporate  bonds  to  the  amount  of  two 
hundred  thousand  dollars,  for  railroad  pur- 
poses, to  be  called  Brownsville  railroad  bonda» 
runntng  not  exceeding  twenty  years,  and  bear- 
ing interest,  payable  annually,  not  exceeding 
the  rate  of  interest  at  the  place  where  aaia 
bonds  are  made  payable. 
"SBa  ^  Be  it  farther  enacted.  That  the 
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bonds  authorized  to  be  Issued  by  this  Act,  or 
any  pari  thereof,  may  be  subscribed  as  stock 
in  the  Brownsvflle  and  Ohio  Railroad  Com- 
pany, said  bonds  to  be  taken  by  said  company 
at  par,  and  to  issue  to  the  corporation  of  Browns- 
yiUe  certificates  of  stock  of  said  railroad  com- 
tmny,  equal  to  the  amount  of  bonds  received 
from  said  corporation. 

"Sec.  a.  Be  it  further  enacted.  That  upon 
the  application  of  the  president  of  the  Browns- 
yille  and  Ohio  Railroad  Company  to  the  corpo- 
rate authorities  of  the  City  of  Brownsville, 
said  authorities  shall  publish  or  cause  to  be 
published  in  the  county  newspaper,  not  less 
than  twenty  days,  for  the  purpose  of  holdins 
an  election,  to  be  held  in  the  usual  way,  in  said 
City  of  Brownsville,  at  which  election  all  the 
legal  voters  shall  have  the  privilege  of  votine 
for  or  against  the  issuance  of  said  railroad 
bonds:  and,  unless  a  majority  of  the  votes  cast 
at  such  election  be  in  favor  of  the^roposed  is- 
[487]  suance  of  railroad  bonds,  no  authority  shall  be 
given  by  this  Act  to  issue  the  same;  but,  in 
case  a  majority  of  the  votes  cast  be  in  favor  of 
the  issuance'  of  -eaid  bonds,  the  ma^or  of  the 
city  shall  subscribe  to  the  stock  of  said  railroad 
companr  the  amount  so  voted;  said  stock  to  be 
paid  in  bonds,  as  provided  for  by  this  Act 

"Sec.  5.  Be  it  further  enacted,  That  the  cor- 
porate authorities  of  the  City  of  Brownsville 
shall  levy  annually  an  assessment  upon  all  the 
taxable  property  within  the  limits  of  the  cor- 
poration, sufficient  to  pay  the  annual  interest 
on  the  bonds  that  may  be  issued  under  the  pro- 
visions of  this  Act,  and  also  to  establish  a  sink- 
ing fund  for  the  ultimate  redemption  of  said 
bonds. 

"Seo,  6.  Be  it  further  enacted,  That  a  sub- 
scription In  bonds  made  by  the  corporation  of 
the  City  of  Brownsville  to  the  Brownsville  and 
Ohio  Railroad  Company,  under  the  provisions 
of  this  Act,  may  be  received  in  lieu  of  any 
other  subscription  heretofore  made  by  said  cor- 
poration to  «dd  railroad  company;  and  that 
the  provisions  of  the  foregoing  sections  of 
this  Act  shall  apply  to  the  Towns  of  Troy  and 
Union  City,  in  Obion  County,  to  the  same  ex- 
tent as  the  same  applies  to  the  City  of  Browns- 
ville. ..... 

"Sec.  18.  Be  it  further  enacted,  That  stock 
which  has  been  subscribed,  or  may  here- 
after be  subscribed,  by  any  county,  city,  or 
incorporation,  to  said  railroad  companies,  nuiv 
be  payable  in  six  annual  payments;  and  it  shall 
be  lawful  for  county  courts  and  the  corpo- 
rate authorities  of  any  city  or  town,  roakmg 
such  subscription,  to  issue  ehort  bondjs  bearing 
interest  at  the  rate  of  six  per  cent  per  annum, 
to  said  railroad  companies,  in  anticipation  of 
the  collection  of  annual  levies,  if  thereby  the 
construction  of  the  roads  can  be  facilitated. 

"Sec.  22.  Be  it  further  enacted.  That  this 
Act  shall  take  effect  from  and  after  its  passage. 

"Passed  February  8, 1870." 

Chap.  LY,  Acts  of  Legislature  of  Tennessee, 
1889-70.  p.  860. 

Meeere,  Sparrel  Hill,  Henry  Craft  and 
L.  P.  Cooper,  for  plaintiff  in  error: 

The  issuance  of  such  bonds  is  not  among 
the  inherent  capacities,  or  implied  corporate 
powers,  of  a  municipality.    In  the  absence  of 
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constitutional  limitation,  the  Legislature  could 
give  the  authority  upon  Just  such  terms  as  it 
mifirht  choose. 

Ottawa  V.  Carey,  108  U.  S.  128  {[27:676). 

In  Tennessee,  under  the  old  Constitution, 
there  was  no  restriction  upon  the  power  of  tho 
Legislature  to  grant  this  authority. 

Niehci  V.  NaehtilU,  9  Humph.  252:  LouimdJU 
AN,  R  Co,  V.  Davidson  Co.  Ct,  1  Sneed,  667. 

Upon  the  rules  of  constitutional  interpreta- 
tion that  obtain  in  Tennessee  {Pope  v.  Phtfer,  8 
Heisk.  682;  Jackson  v.  Nimmo,  8  Lea,  600),  sec- 
tion 29  of  the  Constitution  of  1870  must  be  ad- 
dressed to  the  Legislature,  and  limit  ledslativo 
power;  or  it  must  be  addressed  directly  to  tho 
counties,  cities  and  towns,  and  operate  as  a  self- 
executing  condition  imposed  upon  them. 

In  the  view  first  stated,  it  would  be  prospect- 
ive, and  have  no  effect  upon  antecedent  legis- 
lation. 

Callaway  Co,  v.  Foster,  98  U.  S.  667  (23.911); 
CaUimn  Co.  y.  QaJbraith,  99  U.  S.  214(25:410); 
Schuyler  Co,  v.  Thomas,  98  U.  S.  169  (25:88). 

This  would  leave  the  Act  of  February  8, 1870, 
in  full  force,  and  unaffected  by  the  new  Con- 
stitution. 

In  the  other  view,  the  construction  of  tho 
Indiana  Constitution  implied  in  Aspinwall  v. 
Da^siess  Co,  68  U.  S.  22  How.  864  (16:296),  is 
claimed  by  opposing  counsel  as  applicable,  and 
also  the  construction  of  the  IHinois  Constitu- 
tion. 

Concord  v.  Bobinson^  121  U.  S.  165  (80:885). 

Even  if  the  clause  of  the  Tennessee  Consti- 
tution is  to  be  considered  as  addressed  to  the 
counties,  cities  and  towns,  and  not  to  the  Leg- 
islature,  it  still  so  far  involves  the  necessary 
action  of  the  Le^slature  as  to  make  it  prospect^ 
ive  in  its  operation. 

Oroees  v.  Slaughter,  40  U.  S.  15  Pet  449  (lOi 
800);  Jarrolt  v.  Abftw/y^lOS  U.  8.  585  (26:498); 
Qreen  v.  Dyertimrq,  2  Flipp.  477-91. 

Admitting  that  legislative  authority  to  hold 
the  election  was  necessary,  the  Act  of  Febru- 
ary 8,  1870,  if  only  affected  as  was  held  in 
Qreen  v.  Dyersburg,  supra,  fl»ve  this  authority. 

Bay  Co.  y.  Vansyde,  96  U.  S.  675  (24:800); 
Norton  v.  Shelby  Co.  118  U.  S.  425  (80:178). 
Katunberger  v.  Aberdeen,  121  U.  S.  178 
(80:918); 

Messrs,  W.  W.  Rutledfl^e  and  Wm.  M» 
Smith,  for  defendant  in  error: 

A  municipal  corporation  has  no  inherent 
power  to  lend  its  credit  or  issue  bonds.  This 
power  must  be  conferred  by  the  Legislature. 

Burroughs,  Public  Secunties,  867  et  seq,  and 
authorities  cited;  Earshman  v.  Knox  Co,  123 
U.  S.  806,817(30:115i,  1154);  Cooley,  Const. 
Lim.  5th  ed.  p.  269,  *p.  215. 

The  reference  to  the  Act  in  the  bonds  gave 
notice  to  the  holders  that  the  Act  of  1870  was 
the  authority  for  issuing  them. 

Burroughs,  Public  Securities,  829  ^  «^. ;  Jtfb- 
Clure  v.  Oxford  Twp,  94  U.  8.  429  (24:129). 

Article  n,  §  29,  2d  clause,  of  the  Consti- 
tution operated  at  once  as  a  prohibition  on  all 
municipal  corporate  subscription,  until  an  en- 
abling Act  should  be  passed,  giving  the  power 
in  accordance  with  its  provisions. 

Cooley,  Const  Lino.  5th  ed.  98  et  sea,;  Bass 
V.  Nashville,  Meigs,  421;  Terffcr  v.  uains,  4 
Humph.  259:  Friedman  y.  Mathn,  8  Heisk. 
488,  498-9;  Brien  v.  WiUiamson,  7  Blow.  (Miss.) 
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UiJohMon  V.  Parkersburg,  16  W.  Va.  402;  5. 
a  87  Am.  Rep.  779. 

All  Degative  or  probibltlve  provisions  in  a 
Constitution  are  self  executing. 

Law  V.  Peo]^,  87  111.  385;  Haya  ▼.  Eotty 
Bpringi,  114  U.  8.  120  (29:81);  AlUn  v.  La, 
103  U.  8.  80  (26:818);  Jarrdt  y.  Moberly,  103 
U.  8.  580  (26:492). 

When  a  prohibition  is  directed  against  the 
munidpalities  themselves,  as  in  article  II, 
§  29,  of  said  Constitution,  the  power  in  the 
municipalities  is  annulled. 

AspinwaUy.DaoienOo.  68  U.  8.  22  How. 
864  (16:  296);  Wadworth  t.  Eau  Olaire  Co. 
102  U.  8.  534  (26:  221);  Cmeord  v.  Port9- 
mouth  Sav.  Bank,  92  U.  8.  625  ^:  628);  Oonr 
eordy.  Bobinson,  121  U.  8.  165  (_30:  885);  Fal- 
eoner  v.  Bt^alo  d  J,  R.  Oo,  69  N.  Y.  491;  Buf- 
faio  ^J.BlCo.  T.  Faleaner,  108  U.  8. 821  C^: 
471);  JefHsi  t.  LatDvenee,  42  Iowa,  498. 

It  is  proper  to  look  to  nroceeaings  of  the 
Convention  in  determining  the  meaning  of  any 
portion  of  the  Constitution. 

Ox>ley,  Const  Lim.  5th  ed.  79  «<  Mg.;  SMe 
T.  Oiokiey,  5  8need,  482;  Ltiehrman  t.  Shslby 
(h.Taxmt.2LetL.^U 

t88  ]  Mr.  CkUf  Juitice  Fuller  delivered  the  opin- 
ion of  the  court: 

The  question  to  be  determined  in  this  easels 
whether  the  Act  of  February  8, 1870,  set  forth 
In  the  foregoing  statement,  could  be  availed  of 
under  the  provisions  of  the  Constitution  of 
Tennessee,  which  was  adopted  by  vote  of  the 
people  March  26, 1870,  and  went  into  effect 
on  the  5th  day  of  May  of  that  year. 

By  that  Act  the  corporate  authorities  of  the 
City  of  Brownsville,  in  Havwood  County,  Ten- 
nessee, were  authorized  to  issue  corporate  bonds 
to  the  amount  of  two  hundred  thousand  dollars 
for  railroad  purposes,  to  be  subscribed  as  stock 
fal  the  Brownsville  and  Ohio  Railroad  Company, 
certificates  of  stock  in  the  latter  to  be  issued  to 
the  municipality  to  the  amount  of  the  bonds 
received;  and  an  election  was  provided  for,  to 
be  held  upon  twenty  days'  nonce,  "at  which 
election  all  the  legal  voters  shall  have  the  priv- 
ilege of  voting  for  or  against  the  issuance  of 
saia  railroad  l^nds;  and  unless  a  majority  of 
the  votes  cast  at  such  election  be  in  favor  of 
the  proposed  issuance  of  railroad  bonds,  no 
authority  shall  be  given  by  this  Act  to  issue 
the  same;  but  in  case  a  majority  of  the  votes 
cast  be  in  favor  of  the  issuance  of  said  bonds, 
the  mayor  of  the  city  shall  subscribe  to  the 
stock  of  said  railroad  company  the  amount  so 
voted;  said  stock  to  be  paid  In  bonds,  as  pro- 
vided for  by  this  Act." 

The  29th  section  of  article  11  of  the  8tate 
Constitution  of  1834-'5  was  as  follows: 

"The  Cteneral  Assembly  shall  have  power  to 
authorize  the  several  counties  and  incorporated 
towns  in  this  8tate  to  impose  taxes  for  county 
and  corporation  purposes  respectively,  in  such 
manner  as  shall  be  prescribed  by  law;  and  all 
property  shall  be  taxed  according  to  its  value, 
upon  the  prindplee  established  In  regard  to 
state  taxation." 

B91         This  language  was  retained  in  section  29  of 
'      article  II  of  the  Constitution  of  1870,  which 
then  proceeded  thus: 

'•But  the  credit  of  no  county,  city,  or  town 


shall  be  given  or  loaned  to  or  In  aid  of  any  per- 
son, company,  association,  or  corporation,  ex- 
cept upon  an  election  to  be  first  ndd  by  the 
qualified  voters  of  such  county,  city,  or  town, 
and  the  assent  of  three  fourths  of  the  votes  cast 
at  said  election.  Nor  shall  any  county,  city, 
or  town  become  a  stockholder,  with  others,  in 
any  companv,  association  or  corporation,  ex- 
cept upon  a  like  election,  and  the  assent  of  a 
like  majority." 

Then  came  an  exception  of  certain  enumer- 
ated counties  from  the  operation  of  the  restric- 
tion until  1880*  SeotioDS  1  and  9  of  article 
XI  provided: 

'*8ection  1.  AH  laws  and  ordinances  now  in 
force  and  in  use  in  this  State,  not  inconsistent 
with  this  Constitution,  shall  continue  in  force 
and  use  until  they  shall  expire,  or  be  altered  or 
repealed  by  the  Ijegislature.  But  ordinances 
contained  in  any  former  institution,  or  sched- 
ule thereto,  are  hereby  abrogated. 

"Section  2.  Nothinff  contained  in  this  Con- 
stitution shall  impair  uie  validity  of  any  debts 
or  contracts,  or  aiOTect  any  rights  of  property, 
or  any  suits,  actions,  rights  (3  action,  or  other 
proceedings  in  courts  of  Justice." 

It  is  dear  that  the  Inhibition  imposed  by  sec- 
tion 29  of  the  Constitution  of  1870  operates 
directly  upon  the  munidpalities  themselves, 
^nd  is  absolute  and  self  executing;  and  although 
power  is  reserved  to  the  Legislature  to  enaUa 
them  to  ^ve  or  loan  their  credit,  and  to  become 
stockholders,  upon  the  assent  of  three  fourths 
of  the  votes  cast  at  an  dection  to  be  held  by  the 
qualifled  voters,  the  county,  dty  or  town  is  des- 
Qtute  of  the  power  to  do  so  untO  legislation 
authorizing  such  dection  and  action  thereupon 
is  had. 

The  prohibition  of  the  gift  or  loan  of  credit 
or  the  subscription  to  stock  without  a  three- 
fourths  vote,  is  not  an  aflirmative  grant  of  au- 
thority to  give  or  loan  credit  or  to  become  a 
stockholder  upon  a  three-fourths  vote. 

Prior  to  the  Constitution  of  1870,  the  Legis- 
lature could  have  conferred  on  a  a  municipAl 
corporation  the  power  to  give  or  loan  its  creoit. 
or  to  subscribe  for  stock,  on  such  terms  and 
conditions  as  the  Legislature  chose  to  impose;  [^OOI 
but  after  that  Constitution  went  into  effect,  the 
munidpality  was  deprived  of  any  power  pre- 
viously conferred,  and  could  thereafter  do 
none  of  these  things  save  by  an  Act  of  the  Leg- 
islature imparting  the  power  as  limited  by  the 
Constitution. 

In  AtpintoaH  v.  Davim  County,  63  U.  8.  23 
How.  864  [16:  296],  the  provision  in  the  8ute 
Constitution  of  Indiana,  forbidding  counties 
from  loaning  their  credit  to  any  incorporated 
company,  or  loaning  money  for  the  purpose  of 
taking  stock  in  any  such  company,  and  from 
subscribing  for  stock,  unless  paid  for  when 
subscribed,  was  held  to  have  withdrawn  all 
authority  to  make  subscriptions  to  the  stock  of 
incorporated  companies,  except  In  the  manner 
and  under  the  conditions  prescribed  by  that  in- 
strument, and  that  consequently  a  subscription 
made  and  bonds  issued  after  the  Constitution 
took  effect,  under  an  Act  of  the  Legislature 
previously  passed,  were  without  authority  and 
void.  ^eeWadtuiOTih  v.  Ban  CMr$  County , 
102  U.  8.  534,  537  [26:  221,  222}. 
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Tbe  same  view  was  held  in  Otmcard  t.  Ports- 
mouth Savings  Bank,  92  U.  8.  625  [28:  IK28],  as 
to  a  similar  proTisioii  in  the  Constitution  of 
lllinds,  which  went  into  effect  July  2, 1870; 
and  in  Faleoner  y.  Buffalo  AJ,B.Oo,  69  N.  Y. 
491,  arising  under  tbe  Amendments  of  1874''5 
to  the  Constitution  of  New  York.  Buffalo  A 
J.  R,  Co.  y.  Faiooner,  108  U.  S.  821 1 26:  471]. 

These  cases  sufBkiently  illustrate  the  distinc- 
tion between  the  operation  of  a  constitutional 
limitation  upon  tbe  power  of  the  L^i;islature, 
and  of  a  constitutional  inhibition  upon  the 
munidpalitj  itself.  In  the  former  case,  past 
leeislatiye  action  is  not  necessarily  affected, 
while  in  the  latter  it  it  annulled.  Of  course, 
if  an  entirely  new  organic  law  it  adopted,  pro- 
TiBion  in  the  schedule  or  some  other  part  of  the 
instrument  must  be  made  for  keeiring  in  force 
all  laws  not  inconsistent  therewith,  and  this 
was  furnished  in  this  instance  by  the  first  sec- 
tion of  artide  XI;  but  such  a  proyision  does 
rot  perpetuate  any  [preyious  law  enabling  a 
municiiMdity  to  do  that  which  it  is  subsequentiy 
forbidden  to  do  by  the  Constitution. 

The  inhibition  being  self  executing  and  op- 
erating directly  upon  the  ttunidpauty,  and 
not  in  .itself  enablmg  the  latter  to  prooeed  in 
accordance  with  the  prescribed  limitation,  fur- 
ther l^slation  is  necessary  before  tbe  munici- 
pality can  act 
[491]  Thus,  in  JarrcU  y.  Moberiy,  108  U.  8.  580 
[26:  492],  an  Act  of  tbe  General  Assembly  of 
Missouri,  approyed  March  18,  1870,  which 
proyided  that  it  should  be  lawful  for  the  coun- 
cil of  any  dty,  or  tbe  trustees  of  any  incorpo- 
rated town,  to  purchase  lands,  and  to  donate, 
lease  or  sell  the  same  to  any  railroad  company, 
and,  for  the  purposes  of  a.ssisting  and  inducing 
tuch  railroad  company  to  locate  and  build  ma- 
diine  shops  on  such  lands,  and,  for  such  pur- 
poses, to  leyy  taxes,  borrow  money,  and  issue 
bonds,  upon  the  assent  of  a  maiority  of  the  qual- 
ified yoters,  was  held  yoid  as  in  conflict  with  a 
proyision  of  the  State  Constitution  of  1865,  de- 
claring that  the  General  Assembly  should  not 
authorize  any  county,  dty,  or  town  to  become  a 
stockholder  in,  or  loan  its  credit  to,  any  compa- 
ny, association,  or  corporation,unless  two  thirds 
of  the  qualified  yoters  of  such  county,  dty,  or 
town,  at  a  regular  or  special  election,  should 
assent  thereto.  On  tbe  16th  of  Februaiy,  1872, 
another  Act  was  passed  proyiding  that  "No 
county  court  of  any  county,  dty  council  of  any 
dty,  nor  any  board  of  trustees  of  any  incorpo- 
rated town,  shall  hereafter  haye  the  right  to 
donate,  take,  or  subscribe  stock  for  sudi  coun- 
ty* city,  or  incorporated  town  in,  or  loan  the 
credit  thereof  to,  any  railroad  company,  or 
other  company,  corporation,  or  association, 
unless  authorized  to  do  so  by  a  yote  of  two 
thirds  of  the  qualified  yoters  of  such  county, 
city,  or  incorporated  town."  The  election  au- 
thoriziDg  the  issue  of  bonds  was  held  on  the 
26th  day  of  March,  1872.  On  tbe  29th  of 
March,  1872,  the  Legislature  passed  another 
Act,  so  amending  the  6tb  section  of  the  Act  of 
March  18,  1870,  as  to  proyide  for  the  assent 
of  two  thirds  of  the  qualified  yoters  of  such 
town  or  city,  at  a  regular  or  special  election  to 
be  held  therein.  And  this  court  further  held 
that  the  Act  of  the  Legislature  of  February  16, 
1872,  was  merely  prohibitory  in  its  character, 
forbidding  the  ofacert  of  counties,  cities,  and 
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towns  to  loan  the  credit,  thereof  or  donate  to  ox 
subscribe  stock  in  any  railroad  or  other  com- 
pany, without  the  preyious  assent  of  two  thirds 
of  their  qualified  yoters,  and  in  itself  conferred 
no  authority  on  those  officers  when  such  assent 
wasgiyen;  and  Mr,  Justice  Field,  deliyeriog  the 
opinion,  says:  "Further  legislation  wasne^ed. 
Such  was  the  eyident  opinion  of  the  Legisla- 
ture of  the  State,  for.  by  an  additional  Act, 
passed  <m  the  29th  of  March,  1872,  the  author- 
ity was  giyen  in  terms." 

The  rule  thus  laid  down  is  dedsiye  of  the  case 
at  bar.  The  constituttonal  proyidon  prohibited 
all  munidpal  gifts,  loans,  or  subscriptions,  ex- 
cept when  authorized  upon  certahi  conditions, 
but  it  did  not,  in  itself,  operate  to  confer  au- 
thority. Further  legislation  was  needed,  and 
such  was  the  eyident  opinion  of  the  Legislature 
of  the  State,  for,  on  the  16th  of  January,  1871, 
it  pa^ed  an  Act  entitled  "An  Act  to  Enforce 
Artide  II,  Section  29.  of  the  Constitution,  to 
Authorize  the  Seyeral  Counties  and  Incorpo- 
rated Towns  in  this  State  to  Impose  Taxes  for 
County  and  Corporation  Purposes,"  thus  giying 
a  practical  construction  immediately  after  the 
adoption  of  the  Constitution. 

"This  Act,"  says  the  court  in  Kslley  y.  Milan, 
127  U.  S.  189, 154  [a»<«,77, 83],  "was  manifestly 
passed  for  the  object  stated  in  its  tide,  to  carry 
into  effect  the  proyisionsof  section  29  of  article 
n  of  the  Constitution  of  1870,  and  to  prescribe 
the  manner  and  the  conditions,  in  conformity 
with  the  proyisions  of  that  section,  in  and  upon 
which  the  seyeral  counties  and  incorporated 
towns  in  the  State  should  haye  the  right  to  im- 
pose taxes  for  county  and  corporation  pur- 
poses;" and  as  to  the  second  dause  of  the  first 
section  of  the  Act.  which  repeats  the  language 
of  the  Constitution,  it  is  remarked:  "Tbe  en- 
actments in  that  clause  are  entirely  inhibitory 
and  negatiye  in  their  character.  They  do  not 
confer  any  authority  for  the  giying  or  loaning 
of  credit  upon  any  municipality,  nor  confer  tbe 
right  upon  any  munidpality  to  become  a  stock- 
holder with  others  in  any  corporation;  but  they 
only  prescribe  the  condition  that  no  mdit  shall 
be  giyen  or  loaned,  and  no  ownership  of  stock 
be  created,  unless  the  prescribed  election  be 
first  held  and  the  assent  of  three  fourths  of  the 
yotes  cast  at  it  be  first  giyen.  But  the  author- 
ity to  nye  or  loan  credit,  and  to  become  a 
stockholder,  jnder  tbe  conditions  prescribed  in 
the  Act  of  1871,  must  be  found  in  an  inde- 
pendent grant  of  authority,  in  some  other  stat- 
utory proyision,  either  general  or  si)ecial." 
Pulaski  y.  QUmore,  21  Fed.  Hep.  870;  Milan 
y,  Tenn,  Cent.  R.  Go.  11  Lea.  880. 

It  will  be  perceiyed  that  we  do  not  assent  to 
the  yiew  that  when  the  state  goyemment  com- 
menced under  tbe  new  Constitution,  the  Act  of 
February  8, 1870,  was  amended  by  section  29 
of  article  U,  so  as  to  substitute  a  yote  of  three 
fourths  for  that  of  a  majority,  and  re-enacted, 
so  to  speak,  by  the  first  section  of  article  XI, 
aboye  quoted. 

The  power  of  ordinary  legislation  is  yested, 
under  all  our  Constitutions,  in  the  Legislatures, 
and  the  Constitutional  Conyention  oi  Tennes- 
see did  not  assume  to  exerdse  such  power. 
The  amendment  of  a. law  is  usually  accom- 
plished according  to  a  prescribed  course,  and 
there  is  nothing  here  to  justify  the  conclusion 
that  section  29  of  artide  II  was  designed  to  op- 
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erato  by  way  of  amendment  to  prior  laws;  nor 
can  it  80  operate,  nor  the  Act  of  1870  be  held 
to  have  been  kept  in  force,  for  the  leasoni  al- 
ready indicated* 

The  proceedion  resulting  in  the  issaeof  the 
bonds  whose  Tfuldi^  is  onder  "Consideration 
were  initiated  May  11, 1870,  five  days  after  the 
Constitution  went  into  effect,  and  tne  election 
was  held  on  the  11th  day  of  Jdne  follow- 
ing. 

In  our  opinion  there  was  no  authority  to 
hold  the  ekction  and  to  issue  the  bonds, 
and  their  holders  consequently  cannot  re- 
cover. 

The  judgment  ufihe  (Hreuit  Court  will  tker^- 
fore  he  afflnned. 

[4931  THE  COMMISSIONERS  OF  THE  TAX- 
ING  DISTRICT  OF  THE  CITY  OF 
BROWNSVILLE,  TENNESSEE,  Bff: 
wi  Err., 

«. 
JOH>  LOAGUE,  Admr. 

(See  S.  a  Reporter^  ed.  483-W6.) 

Mandamus^  City  of  BrowMville— power  to  tax 
to  pay  taHroad  bonda— repeal  of  statute — 
jtidgmeniB  upon  coupons  of  toid  bonds — man- 
dainvs  toTien  denied— duty  qfcourt-^ies  judi- 
cata. 

1.  Mandamus  lies  to  oompel  a  party  to  do  that 
which  it  is  his  duty  to  do  without  It.  It  confere  no 
new  authority,  and  the  por^  to  be  ooeroed  muat 
have  thejpower  to  perform  toe  act. 

2.  Tlie  City  of  Brownsville  posMsses  no  inherent 
power  to  tax.  The  power  vested  in  it  by  its  Act  of 
incorporation  is  confined  in  its  exercise  to  taxation 
for  ordinary  municipal  purposes  and  the  payment 
of  debts  contracted  In  the  ordinary  administavtion 
of  municipal  affairs. 

8.  Debt  created  by  the  issue  of  bonds  in  aid  of 
railroad  construction  was  not  within  the  purview 
of  the  charter  power  of  said  oity;  but  by  the  Act 
of  February  S,  1870,  the  power  to  tax  to  pay  the  in- 
terest on  and  create  a  sinking  fund  for  the  redemp- 
tion of  the  bonds  authoriiedT  to  be  issued  thereun- 
der was  expressly  given. 

4.  This  express  grant  of  power  fell  with  the  ab- 
roffatioo  of  the  Act  by  the  taking  effect,  on  May  ft, 
1870,  of  the  new  State  Constitution. 

6.  Where  application  was  made  for  a  mandamus 
to  oompel  the  oommissionerB  of  said  oitv  to  levy  a 
tax  to  pav  Judgments  upon  coupons  ox  bonds  is- 
sued by  toe  city,  and  this  court  has  held  that  the 
bonds  were  void,  and  the  power  to  levy  taxes  by 
the  oity  to  pay  debts  of  the  oharaoter  represented 
by  these  Judgments  did  not  exist  in  March,  1888, 
when  the  mandumus  was  applied  for,  so  that  the 
plaintiff  was  remitted,  in  the  assertion  of  a  right  to 
that  remedy,  to  the  time  when  the  bonds  were  is- 
sued, and  ft  appeared  from  the  Judgment  record 
and  the  petitions  that  the  bonds  were  issued  under 
an  abrogated  statutei,  and  were  void,  held,  that  the 
respondents  possessed  no  power  to  tax  to  pay  them, 
as  the  statute  giving  that  power  oeased  to  exist. 

6.  Where  application  is  made  to  oolleot  judg- 
ments by  process  not  contained  in  themselves,  and 
loquiring,  to  be  sustained,  reference  to  the  aUeged 
cause  of  action  upon  which  they  are  founded,  the 
aid  of  the  oourt  should  not  be  granted  when,  upon 
the  face  of  the  record,  it  appears,  not  that  mere 
error  intervened  In  the  rendition  of  such  Judg^ 
ments,  but  that  they  rest  upon  no  cause  of  aotton 
^i^hatever 

7.  When  the  relator  Is  obliged  to  go  behind  his 
Judgment  to  obtain  the  remedy  peroilning  to  the 
bonds,  the  court  wUl  take  oogniiance  of  the  facts 
that  the  bonds  are  utterly  void  and  that  no  much 
remedy  exists. 

8.  The  doctrine  of  rst/MdiMita  does  not  aid  the  re- 
lator in  such  a  case. 

[No.  1446.1 
Submitted  Jan,  4, 1889.  Deeded  March  S,  1889. 
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IN  ERROR  to   the   Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Tennessee,  to  review  a  Judgment  awarding  a 
peremptoiy  writ  of  mandamus  to  collect  a  tax 
to  Day  Judgments.    Jteversed, 
Bee  &  a  below,  86  Fed.  Rep.  140. 

[494] 

Statement  by  Mr.  Ohitf  Justice  Fnllert 
This  is  a  writ  of  error  to  the  Circuit  Couit 
of  the  United  States  for  the  Western  District 
of  Tennessee,  bringing  under  review  the  Judg- 
ment of  that  court  awarding  a  peremptory 
mandamus  in  favor  of  John  Loague,  adminis- 
trator  of  R.  D.  Baker,  deceased,  against  the 
Board  of  Commie»ioners  of  the  Taxing  Dis- 
trict of  the  City  of  Brownsville,  Tennessee,  to 
proceed  "  to  levy  and  collect  and  pay  over  to 
petitioner  a  tax  sufficient  to  pay  each  and  all " 
of  certain  Judgments  descrioed  in  the  petitioa 
for  such  mandamus. 

The  petition  was  filed  March  19, 1886,  and 
set  fortn  that  Baker  was  in  his  lifetime  the 
owner  and  holder  for  value  of  certain  coupons 
representing  interest  on  certain  bonds  issued 
by  the  City  of  Brownsville,  Tennessee,  under 
an  Act  of  the  Qeneral  Assembly  of  that  State, 
passed  February  8,  1870  (being  the  Act  re- 
ferred to  in  the  foregoing  cause  of  Norton  v. 
Broumsville,  ante,  78o)>  upon  which  he  ob- 
tained fotur  Judgments  ajfainst  said  city,  in 
said  court,  namely:  one  March  1,  1876,  for 
$2,628  ana  costs  of  suit;  another  December 
20,  1876,  for  the  sum  of  $822.60  and  costs: 
another  December  21,  1877,  for  the  sum  of 
$822.66  and  costs;  another  on  the  14th  day  of 
December,  1878,  for  the  sum  of  $821.60  and 
costs;  that  executions  were  issuea  on  all  of 
said  Judgments,  upon  which  returns  of  nuUa 
bona  were  made,  and  thereupon  said  Baker  in- 
stituted proceedings  on  three  of  said  Judg- 
ments to  compel  by  mandamus  the  levy  sm 
collection  of  a  tax  to  satisfy  said  iudgments 
and  costs;  which  resulted  in  the  collection  of 
$1,200  on  the  first  Judgment,  and  an  unavaU* 
log  assessment  and  levy  on  the  second,  and  [495] 
perhaps  on  the  third;  but  that,  except  as  to  the 
amount  aforesaid,  all  of  said  Judgments  re- 
mained unpaid;  that  on  the  24Ui  of  Febraaiy, 
1879,  the  General  Assembly  of  Tennessee  re- 
pealed the  Charter  of  the  Caty  of  BrownsvilleL 
but  provided  in  the  repealing  Act  that  it  should 
*'not  be  so  construed  as  to  impair  the  obliga- 
tion of  existing  contracts  into  which  said  oo^ 
poration  has  heretofore  entered."  That  by  an 
Act  of  the  Qeneral  Assembly  of  Tennessee, 
approved  March  14, 1872,  it  was  provided  that 
the  Qovemor  of  the  State  should  appoint  an 
officer  for  the  corporations  whose  charters  bad 
been  repealed,  to  be  known  as  a  receiver  and 
back-tax  collector,  whose  duty  it  should  be  to 
collect  all  back  taxes  of  sudi  municipalities 
remaining  uncoUeoted  at  the  npnX  ci  their 
charters;  that  such  officer  was  appointed  for 
Brownsville  but  did  not  qualify,  and  it  was 
impossible  for  petitioner's  intestate  to  receive 
anv  benefit  intended  to  be  secured  by  the  ap> 
polntment  and  qualification  of  sudi  olBcer; 
and  that  on  the  first  day  of  April,  1881,  the 
people  and  territory  of  the  City  of  Browns- 
ville were  again  incorporated  and  organised 
into  a  municipal  corporation  known  as  the 
Taxing  District  of  Brownsville,  under  an  Act 
entiUed  *'  An  Act  to  Establish  Taxing  Districto 
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of  tbe  Second  Class,  and  to  Provide  the  Means 
of  Local  Government  Therefor,"  which  is 
given  in  substance  In  said  petition,  together 
with  certain  provisions  of  an  Act  amendatory 
thereof,  passed  April  4,  1885. 

Reference  Is  also  made  to  an  Act  of  Januarv 
81, 1879,  applicable  to  "  the  several  communi- 
ties embraced  in  the  territorial  limits  of  all 
tuch  municipal  corporations  in  this  State,  as 
have  had,  or  may  have,  their  charters 
abolished,"  and  which  provides,  as  to  the  com- 
missioners and  trustee  constituting  governing 
agencies,  that  "No  writ  c^  mandamus  or  other 
process  shall  He  to  compel  them  to  levy  any 
taxes;  nor  shall  the  commissioners  or  said 
trustee,  nor  the  local  government  created  by 
this  Act,  pay  or  be  liable  for  any  debt  created 
by  said  extinct  corporation,  nor  shall  any  of 
the  taxes  collected  under  this  Act  ever  be  used 
for  the  payment  of  any  of  said  debts, "'which 
prohibition  in  that  Act  and  Acts  amendatory 
thereof  petitioner  insists  is  null  and  void. 
[406]  Petitioner  avers  that  defendants  have,  under 
the  Act  of  April  1.  1881,  and  the  Act  of  April 
4, 1885,  power  to  levy  and  collect  taxes  to  pay 
said  judgments,  and  then  says:  "  That  the  de- 
fendant corporation,  the  l!axing  District  of 
Brownsville,  and  its  predecessor,  the  City  of 
Brownsville^  have  no  assets  or  means  of  pay- 
ment of  petitioner's  Judgments  aforesaid,  and 
petitioner's  only  remedy  to  enforce  the  collec- 
tion of  his  Judgments  u  that  awarded  by  tlie 
Act  authorizing  the  issue  of  the  bonds  from 
which  the  coupons  were  detached  upon  which 
BAid  judgments  were  obtained;  and  petitioner 
Is  advised  that  said  remedy  remains  in  full 
force  against  the  defendants  as  the  munidpal 
Authorities  of  the  Taxing  District  of  Browns- 
Tille,  and  can  be  invoked  against  them  as 
€frectually  ai  it  could  have  been  andnst  the 
corporate  authorities  of  the  City  of  Browns- 
Tille  before  its  charter  was  repealed." 

Petitioner  prays  in  conclusion,  together  with 
<other  relief  not  material  to  be  menuoned  here, 
for  an  alternative  writ,  on  hearing  to  be  made 
peremptory,  '*  commanding  defendants  to  IcTf 
4ind  collect  a  tax  sufficient  to  pay  petitioner^ 
judgments  aforesaid,  and  all  costs  on  same,  and 
all  costs  incurred  in  his  mandamus  proceedings 
iieretof ore  had  by  his  intestate  to  collect  the 
•ame." 

On  the  27th  of  March,  1886,  a  rule  to  show 
'Cnuse  was  entered,  to  which  defendants  ap- 
peared and  moved  to  quash,  which  motion 
was  treated  by  agreement  as  a  demurrer,  and 
subsequently  the  court  delivered  its  opinion  in 
-decision  of  the  questions  thus  raised  (29  Fed. 
Rep.  742),  a  portion  of  which  is  as  follows: 

** Following  a  public  policy  reviewed  in  its 
-application  to  tbe  City  of  Memphis  in  Meri- 
4eether  v.  Oarrett,  102  U.  8.  472  [26: 197],  the 
Legislature  of  Tennessee,  in  1879,  inaugurated 
a  plan  of  relief  for  insolvent  municipaf  corpo- 
rations, whereby  it  was  expected  they  could 
escape  the  payment  of  their  debts,  unless  the 
creditors  would  accept  the  'settlements'  tend- 
ered them  under  the  provisions  of  the  legisla- 
tion. The  general  plan  was  to  repeal  the 
charters,  so  that  there  should  be  no  officials  or 
agencies  liable  to  Judicial  compulsion  by  man- 
damns;  then  to  supply  other  agencies  of  local 
[497]  government  invested  with  all  the  powers  of  the 
old  municipalities,  except  the  taxing  power, 
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which  was  not  only  withheld,  but  conspicuously 
prohibited  to  those  new  organizations  called 
'taxing  districts.'  The  taxes  for  carrying  on 
the  new  contrivancea  were  to  be  levied  dir^y 
by  the  Legislature  itself  upon  the  taxabl«i 
within  their  boundaries,  and,  that  body  not  be- 
ing amenable  to  any  Judicial  coercion  by  man- 
damus, it  was  believed  that  the  creditors  wera 
wholly  without  remedy.  The  Legislature  then 
provided  for  a  settlement  with  creditors  upon 
the  genera]  basis  of  refunding  the  old  indebt^- 
ness  at  the  half,  the  amount  at  which  the  State 
'settles'  or  'ocMnpromises'  its  own  indebtedness. 
The  taxes  to  pay  the  interest  and  principal  of 
the  new  bonds,  like  other  taxes  for  municifMl 
purposes,  were  to  be  levied  directly  by  the 
Le^ature;  but  provision  is  made  that  in  de- 
fault of  such  levy  the  taxing  districts'  nmy 
themselves  levy  the  necessary  tax.  Acts  188«, 
c.  170,  p.  224.  This  Act  applies  to  all  'taxing 
districts'  of  whatever  class,  and  by  its  twentieth 
section  'repeals  all  laws  or  parts  of  laws  in  con- 
flict herewith.'"  .  .  .  "The  Legidature  re- 
pealed Uie  defendant's  charter  in  1879,  the 
judgments  here  involved  being  at  that  time  un- 
satisfied  in  this  court.  Acts  1879,  c.  27,  p.  41. 
In  1881  the  formation  of  'taxing  districts  of  the 
second  class'  was  authorized,  and  under  that 
Act  such  a  'taxing  district'  was  organized  for 
Brownsville  in  1888.  Acts  1881,  c.  127,  p.  174. 
By  these  two  Acts  'commissioners'  were  substi- 
tuted for  the  formerly  existing  *mayor  and 
aldermen,'  with  all  the  usual  authority,  legis- 
lative, executive  and  judicial,  except  the  power 
to  levy  taxes,  which  was  prohibited;  but  the 
Act  of  1879  especially  enacted  that  nothing 
contained  in  it  should  impair  tbe  obligation  or 
then  existing  contracts,  and  the  Act  of  1881 
'hereby  levied'  a  tax  of  one  dollar  per  hundred, 
one  half  of  which  was  to  be  applied  to  the  ciuv 
rent  expenses  and  the  other  to  the  old  debts. 
Specific  power  was  also  given  to  one  of  the 
'commissioners,'  called  the  'secretary  and  fl* 
nancial  agent,'  to  assess  and  collect  this  tax. 
The  general  Act  of  1888,  already  noticed,  relat- 
ing to  all  taxing  districts  had  been  passed,  bat 
by  an  Act  of  1886  the  Act  of  1881,  relating  to 
'taxing  districts  of  the  second  class,'  was 
amended,  and  section  2  gives  the  commission- 
ers the  most  ample  power  to  levy  taxes  and  ap- 
propriate money  to  provide  for  the  payment  of 
'all  the  debts  and  current  expenses  of  the  dis- 
tricts.' Acts  1885,  c.  82,  p.  162.  It  is  appar- 
ent that,  notwithstanding  the  general  Act  of 
1888,  and  its  broad  repeaUng  clause,  the  Legis- 
lature (or  rather  the  authors  of  this  legislauon 
relating  to  Brownsville)  considered  the  Act  of 
1881  as  whoUy  unaflPected  by  it.  But  by  a 
subseouent  Act  of  1885,  at  the  extra  session, 
the  full  powera  given  under  the  former  Act  of 
that  year  were  taken  away,  or  rather  limited 
to  the  payment  of  the  'compromise'  bonds 
only,  the  evident  object  of  the  last  Act  being 
to  correct  this  careless  blunder  of  a  departure 
from  the  general  plan  of  relief  already  fully 
commen tea  upon.  Acts  extra  Sess.  1885,  c  10, 
p.  75." 

The  Act  of  the  extraordinary  session  referred 
to  was  approved  June  10, 1885,  and  reads  thus: 

"SEonoN  1.  Be  it  enacted^  by  the  General 
Assembly  of  the  State  of  Tennessee,  That  secy 
Uon  2  of  an  Act  entitled  'An  Act  to  Establish 
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Tazinff  DUiricto  of  the  Seoond  Clam,  and  to 
PtoTide  the  Means  g(  Local  Gorernment  There- 
for/ piugaed  March  80,  1886,  he  ao  amended  as 
to  read  as  follows:  That  section  8  of  said  Act, 
passed  April  1, 1881,  he  so  amended  as  that  the 
txMird  of  commissioners,  after  the  dehts  of  the 
taxing  di^ricts  shall  have  first  heen  compound- 
ed between  said  taxing  districts  and  creditors, 
shall  have  power  by  ordinance  within  the  dis- 
trict to  levy  taxes  upon  all  property  taxable  by 
law  for  state  purposes,  and  upon  all  privileges 
and  polls  taxable  by  law  for  state  purposes,  and 
may  appropriate  the  money  azMng  fnnn  the  col- 
lection of  taxes  so  levied,  after  defraying  the 
current  expenses  of  the  taxing  district,  to  the 
payment  of  the  debts  of  said  taxing  district  that 
nave  been  compromised;  and  anything  in  said 
section  2,  or  in  the  Act  passed  March  «),  1885, 
In  conflict  with  this  Act  is  hereby  repealed. 

**  Sbo.  a.  And  be  it  farther  efiocied,  That 
this  Act  take  effect  from  and  after  its  passage* 
the  public  welfare  requiring  it." 

The  following  were  among  the  conclusions 
reached  and  announced  by  the  court: 

If  a  municipal  charter  be  repealed  and  the 
same  inhabitants  and  territory  be  reorganized 
Into  another  corporation,  the  latter  is  the  suc- 
cessor of  the  former,  both  in  the  corporate 
obligation  to  pay  the  existing  debts  and  those 
corporate  powers  of  taxation  conferred  as  a 
part  of  the  remedy  of  the  creditors;  and  any 
statutory  prohibition  of  its  exercise  is  void, 
under  the  inhibition  of  the  Federal  Ck>nstitu- 
tion  against  impairing  the  obligation  of  con- 
tracts. 

Those  agencies  existing  for  the  local  govern- 
ment of  a  municipality  are  bound  to  perform 
such  duties  as  are  necessary  to  enforce  the  taxing 
power,  although  not  especially  designated  for 
that  purpose,  u  there  be  a  general  grant  of  the 
power  01  taxation  to  the  municipality  itsdt 
This  dxsty  is  implied  from  the  general  grant, 
whether  it  be  conferred  directly  by  statute  upon 
the  particular  municipality  or  devolved  upon  it 
as  the  successor  in  corporate  obligation  through 
a  ffrant  to  its  predecessor;  therefore  a  mandamus 
w&l  lie  to  enforce,  by  taxation,  the  payment  of 
ludffments  against  the  original  corporation,  to 
be  airected  to  the  governmental  agencies  of  the 
new  corporation,  they  to  proceed  according  to 
the  general  laws  of  the  State  governing  the  ex- 
ercise of  the  taxing  power  by  munidpalities 
possessing  the  authority. 

Under  the  legislation  of  Tennessee  repealing 
municipal  charters  snd  reorganizinff  the  inhal> 
Itants  into  taxing  districts,  contrivea  to  compel 
creditors  to  accept  a  compromise  of  their  debts 
at  reduced  amounts,  the  prohibitions  of  the 
exercise  of  the  taxing  power  by  the  new  local 
governments  are  void,  so  far  as  relates  to  those 
grants  of  that  power  to  the  old  corporations, 
which  enter  into  contracts  as  a  part  of  the 
remedy  of  creditors;  and  the  "taxing  districts" 
may  be  compjeUed  to  exercise  the  power  given 
by  these  original  grants,  by  proceeaing,  accord- 
ing to  the  generaftax  laws  of  the  State,  to  certi- 
fy to  the  county  court  derk  the  necessary  rate 
to  pay  the  Judgment,  to  be  extended  upon  the 
tax  bboks  and  collected  as  other  taxes  are  col- 
lected. It  is  not  necessary  that  the  purticular 
officials  to  perform  this  duty  shall  be  designated 
in  the  statute;  but  the  general  grant  to  the  cor- 
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poration  impUes  thst  the  officials  governing  Uie 
municipality  shall  perform  it,  and  it  win  be 
enforced  by  mandamus  against  the  new  com- 
missioners who  take  the  place  of  the  former 
msvor  and  aldermen. 

Any  taxes  levied  by  the  Legislature  for  mu-  [500] 
nidpal  purposes,  or  grants  of  power  to  a  mu- 
nicipality to  make  such  levies,  may  be  repealed* 
if  they  bis  subsequent  to  the  contract  involved, 
as  there  is  no  protection  under  the  Fed^al 
Ck>nstitution,  except  for  such  powers  of  taxation 
as  enter  into  and  become  a  part  of  the  contracl 
itself  and  belong  as  a  remedy  to  the  creditor. 

The  demurrer  having  been  overruled,  the  re- 
spondents answered,  denying  the  possession  of 
any  power  or  authority  to  levy  any  tax  what- 
ever to  pay  judgments  and  indebtedness  such 
as  represented  by  the  petitioner;  and  averring 
that  the  old  corporation  had  no  power  or  au- 
thority in  law  to  levy  a  tax  for  such  purposes, 
and  consequently  no  such  power  or  authority 
devolved  upon  the  taxing  district;  and  that  the 
wer  and  author!^  to  issue  the  bonds  and 
a  tax  to  pay  interest  thereon,  upon  which 
itifTs  suits  were  founded,  "was  nven  to 
_>rownsville  by  the  Act  of  Februarys,  1870, 
by  the  Legislature  ci  Tennessee,  but  before  the 
contract  was  completed  or  the  election  under 
said  Act  of  1870  held  by  Brownsville,  or  the 
bonds  issued,  thesaid  Act  of  1870  was  repealed 
and  abrogated  by  the  CSonstitution  of  the  State  of 
Tennessee,  which  went  into  effect  May  5, 1870.** 
Respondents  f  ijrther  alleged  that  the  judgments 
were  obtained  by  default,  and  that  on  the  pre- 
vious mandamus  proceedings  the  question  of 
want  of  power  because  of  the  abrogation  of  the 
Act  of  February  8, 1870,  was  not  raised.  Motion 
to  quash  this  answer  orretum  was  then  made  by 
petttioner,  and  the  cause  submitted  upon  such 
motion,  together  with  an  agreed  statement  of 
facts  to  the  same  effect  as  the  statement  in  the 

Ereoeeding  case.  No.  1443,  it  being  also  stipu- 
ited  that  the  judgments  bad  been  obtained  by 
default  and  that  the  question  of  power  in  Uie 
corporation  to  levy  a  tax  because  the  Act  of 
1870  had  been  abrogated  by  the  Constitution 
was  not  raised  in  defense  to  the  previous  appli- 
cations for  writs  of  mandamus. 

The  circuit  court  held  (86  Fed.  Rep.  140^ 
that  "No  defense  can  be  made  to  a  writ  of 
mandamus  issued  upon  a  judgment  l^  default 
against  a  municipal  corporation  which  might 
hive  been  made  to  the  original  suit  upon  the 
coupons,'*  and  ''therefore,  where  bonds  issued  [501) 
without  legislative  authority  were  invalid,  that 
the  defendant  corporation  was  bound  by  a  Judg- 
ment by  default  upon  the  coupons,  and  could 
not  set  up  as  a  defense  to  the  mandamus  that 
there  was  no  Act  commanding  the  tax  to  be 
levied,  this  being  the  same  defense  as  the  other, 
when  it  depends  upon  want  of  authority  to  issue 
the  bonds,  as  in  this  case." 

In  the  opinion  of  the  court,  although  the  Act 
of  Febru^  8,  1870,  was  abrogated  by  the 
State  Constitution  and  the  t)onds  were  therefore 
void,  yet  judgment  upon  the  coupons  condu- 
dvely  establiSied  the  validity  of  the  bonds,  and 
so  also  the  validity  of  the  l^:idation  giving  the 
remedy  by  a  levy  of  taxes  for  their  pi^yment 
The  return  of  the  respondent  was  aoconiing> 
It  quashed,  and  judgment  entered  awarding 
1  the  peremptory  writ  as  prayed. 
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Matn.  W.  W.  Rntledir®  and  Wm.  M. 
Smithf  for  plaintifEs  in  error: 

Where  the  petition  or  writ  shows  the  bar,  a 
demurrer  or  motion  to  quash  is  proper. 

Cannon  t.  Laman^  7  Lea,  518. 

When  the  holder  took  tiie  bonds,  he  was 
chargeable  with  knowledge  that  the  election 
and  usuance  were  both  after  the  Constitution, 
and  also  with  notice  that  the  Constitution  an- 
nulled the  Act  under  which  the  bonds  purport 
to  be  issued. 

Omieard  t.  EoUnmnt,  121  U.  8.  165, 170  (80: 
885,888). 

The  corporation  must  have  the  authority  to 
leyy  and  collect  taxes  for  the  i>articular  debt 
reduced  to  a  judgment  before  a  mandamus  can 
iaiue. 

BuROUgfas,  Public  Securities,  689-^546;  Heine 
T.  LewaOomre,  86  U.  8.  19  Wall.  655  (22: 228). 

We  have  no  power  l^  mandamus  to  compel 
a  munidpal  corporation  to  levy  a  tax  which  the 
law  does  not  authorize. 

U,  8,  y.  Maecm  Go,  99  U.  8.  582  (25:  881). 

The  remedies  given  by  the  original  contract 
are  carried  with  it  when  merged  into  a  judg- 
ment, and  these  remedies  are  all  the  creditor 
has. 

ffanhman  y.  Enex  Co.  122  U.  S.  806  (80: 
1152);  BaJU  (h.  Cft.  y.  U.  8,  105  U.  8.  788  (26: 
1220);  J^slftiei  y.  Lawrence,  42  Iowa,  498. 

The  power  to  subscribe  for  stock  in  a  rail- 
road does  not  include  the  power  to  tax  to  pay 
(or  the  stock. 

Dillon.  Taxn.  678;  Dillon,  Mun.  Corp.  §605; 
Cooley,  Const.  Lim.  618;  2  Desty,  Taxn.  1058- 
1076. 

The  writ  of  mandamus  is  nothing  more  than 
an  action  at  law  between  the  parties. 

Kp.  y.  Dennieon,  65  U.  S.  24  How.  66  (16: 
717). 

It  does  not  issue  as  a  matter  of  right  It  is 
in  the  nature  of  an  action. 

Moodff  y.  Fleminq,  4  Ga.115, 48  Am.  Dec.  210. 

It  is  not  (rrantabie  as  of  absolute  right. 

High,  £xtr.  Hem.  §^  5-8;  Moses,  Manda- 
mus. \%  et  teq.;  Judd  v.  Driver,  1  Ean.  455; 
MeBane  v.  People,  50  HI.  608. 

MessTB,  Sparrel  Hill*  Henry  Craft  and 
L.  P,  Cooper  for  defendant  in  error. 

Mr,  CJiief  Juitiee  Falter  delivered  the  opin- 
ion of  the  court: 

Mandamus  lies  to  compel  a  party  to  do  that 
which  it  is  his  duty  to  without  it.  It  confers 
no  new  authority,  and  the  party  to  be  coerced 
must  have  the  power  to  perform  the  act 

On  the  19th  of  March,  1886,  when  this  peti- 
tion was  filed,  had  the  board  of  commissioners 
the  power  to  levy  and  collect  taxes  to  pay  the 
judirments  in  question? 

Tbe  circuit  court,  in  deciding  that  it  had, 
proceeded  upon  the  ground  that  the  source  of 
power  was  the  Act  of  February  8, 1870,  and 
we  concur  in  the  view  that  there  was  no  other. 
The  City  of  Brownsville  poflsased  no  inherent 
power  to  tax;  and  whUe  under  an  Act  of  Feb- 
ruary 24,  1870,  its  inhabitants  were  constituted 
a  corporation  and  body  politic  by  the  name  and 
i^le  of  the  ''liayor  and  Aldermen  of  the  City 
of  Brownsvile,''  with  power  by  ordinance  "to 
levy  and  collect  taxes  upon  all  property,  privi- 
legea,  and  polls  taxable  by  the  laws  of  this  State, 
to  appropriate  money,  and  to  provide  for  Uie 

129  U.& 


payment  of  the  debt  and  expenses  of  the  city,*^ 
the  power  so  vested  was  confined  in  its  exercise 
to  taxation  for  ordinary  municipal  purposes, 
and  the  payment  of  debts  contracted  in  the 
ordinary  administration  of  municipal  affairs. 
Debt  created  by  the  issue  of  bonds  in  aid  of 
railroad  construction  was  not  within  the  pur- 
view of  the  charter  power;  but  by  the  Act  of 
February  8,  1870,  the  power  to  tax  to  pay  tbe 
interest  on  and  create  a  sinking  fund  for  the 
redemption  of  the  bonds  authorized  to  be  issued 
thereunder  was  expressly  given. 

This  express  graint  f  eU  with  the  abrogation 
of  the  Act  by  the  taking  effect  on  the  5th  of 
May,  1870,  of  the  new  State  Constitution,  and 
in  Jfarton  v.  Browneville,  ante,  785,  we  have  held 
that  the  bonds,  upon  coupons  detached  from 
which  the  judgments  sought  to  be  collected 
here  were  rendered,  were  void,  not  because  of 
a  defective  exercise  of  the  power  to  issue 
them,  but  because  of  a  total  absence  of  such 
power. 

It  is,  however,  contended  that  the  coupons 
having  passed  into  judraients,  not  only  is  all 
inquiry  into  their  validity  precluded,  but  also 
any  denial  of  the  power  to  tax  to  pay  them 
granted  by  the  Act  of  February  8, 1870. 

As  already  remarked,  the  circuit  court  did 
not  hold  that  the  peremptory  writ  should  go  to 
command  a  levy  to  pay  judgments  as  debts  in 
that  form,  but  based  its  order  upon  the  inabil- 
ity of  the  respondents  by  reason  of  the  judg- 
ments to  assert  the  abrogation  of  the  Act  in 
question. 

Under  the  legislation  between  the  issue  of  the 
bonds  in  1870  and  this  application  in  March, 
1886,  authority  to  levy  taxes  to  pav  debts  of 
the  character  represented  by  these  Judgments, 
when  uncompromised,  did  not  exist  at^the  lat- 
ter date,  so  that  plaintiff  was  remitted,  in  the 
assertion  of  a  right  to  that  remedy,  to  the  time 
when  tbe  bonds  were  issued,  and  as  the  city 
had  then  no  power  to  tax  to  pav  them  other 
than  that  derived  from  the  Act  of  February  8, 
1870,  the  relator  by  his  pleadings  opened  tbe 
facts  which  attended  tbe  judaments  for  the  pur- 
pose of  counting  upon  that  Act  as  furnishing 
tbe  remedy  which  he  sought  In  this  be  in 
effect  asked  the  court  to  order  the  levy  of  a  tax 
to  pay  the  coupons,  and  relied  on  the  judg- 
ments principally  as  creating  an  estoppel  upon 
a  denitu  of  the  power  to  do  so. 

Thus  invited  to  look  through  the  judgments 
to  the  alleged  contracts  on  which  they  are 
founded,  and  finding  them  invalid  for  want  of 
power,  must  we  nevertheless  concede  to  tbe 
judgments  themselves  such  effect,  by  way  of 
estoppel,  as  to  entitle  the  plaintiff  ex  deHio 
Justina  to  a  writ  commandine  the  levy  of  taxes 
under  a  statute  which  was  not  m  existence  when 
these  bonds  were  issued? 

The  case  of  Hdrshman  v.  Knox  Oounty,  122 
U.S.  806  [30: 1152],  is  referred  to  by  the  learned 
Judge  holding  the  circuit  court  as  in  principle 
identical  with  this. 

In  that  case,  under  section  17  of  the  (General 
Railroad  Law  of  Missouri,  the  county  court  of 
a  county  was  authorized  to  subscribe  to  the 
stock  of  railroad  companies,  though  created  by 
special  charter,  proviaed  the  reqiusite  assent  of 
tbe  qualified  voters  was  duly  obtained;  and 
section  18  of  tbe  law  provided  that  a  special  tax 
might  be  levied  for  the  purpose  of  paying  such 
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boDdfl  mthmtt  limit  oi  to  its  amount.  Under 
aectioii  18  of  the  Act  Incorporating  the  Missouri 
•nd  Mississippi  RaUroad  Company,  taxes  might 
be  levied  to  pay  bonds  issued  thereunder,  but 
not  to  exceed  one  twentieth  of  one  per  cent 
upon  the  assessed  value  for  each  year.  Harsh- 
man  recovered  Judgment  upon  bonds  and 
coupons  issued  by  Knox  Ck>unty  in  part  pay- 
ment of  a  subscription  made  by  said  county  to 
the  capital  stock  of  the  Missouri  and  Mississippi 
Railroad  Oompany,  upon  a  petition  setting 
forth  that  the  subscnption  was  authorized 
under  the  17th  section  of  the  General  Railroad 
Law.  The  Judgment  not  being  paid,  he 
brought  his  proceedings  by  mandamus  for  the 
levy  of  a  special  tax  to  pay  it,  without  limit  as 
to  the  percentage,  again  alleflin^  that  the  sub- 
scription, in  part  payment  of  wnich  the  bonds 
were  issued,  was  authorized  by  vote  under  said 
17th  section. 

Upon  the  trial  the  circuit  court  required  the 
relator  to  put  in,  with  the  record  or  the  pro- 
|504]  ceedings  and  Judgment,  the  bonds;  and  it  ap- 
peared that  the  latter  recited  that  they  were  is- 
sued for  a  subscription  authorized  by  the  Act 
incorporating  '*the  Missouri  and  Mississippi 
Railroad  Company;"  and  as  the  lury  found 
that  the  relator  liad  not  proved  that,  despite 
the  recitals  in  the  bonds,  tney  were  issued  un- 
der the  general  law,  the  court  rendered  judg- 
ment in  favor  of  the  respondents.  But  tbSi 
court  reversed  that  Judgment  upon  the  ground 
that,  as  "It  was  part  of  the  plaintiff's  case  to 
show,  not  merely  the  execution  of  the  bonds 
by  the  county  authorities,  but  that  they  were 
issued  in  pursuance  of  a  law  makine  them  the 
valid  obligations  of  the  county."  a^a  it  having 
been  averred  that  they  were  Isisued  under  sec- 
tion 17  of  the  General  Railroad  Law  (c.  08, 
8tat  at  L.  1866),  that  fact  was  confessed  by  the 
default,  and  its  truth  stood  admitted  on  the 
record,  and  as  mandamus  in  such  cases  was  a 
remedy  in  the  nature  of  an  execution,  it  could 
in  that  case  be  limited  in  its  mandate  "only  by 
that  which  the  judgment  itself  declares."  And 
Ibe  court  says,  Mr.  Justice  MEktthews  delivering 
the  opinion:  "It  may  well  be  that  in  a  case 
where  the  record  of  the  Judgment  is  silent  on 
the  point,  the  original  contract  may  be  shown, 
notwithstanding  the  merger,  to  determine  the 
extent  of  the  remedy  provided  by  the  Uiw  for 
Its  enforcement;  but  that  is  not  admissible 
where,  as  in  this  case,  the  matter  has  been  ad- 
judged in  the  oridnal  action.  .  .  By  the  terms 
of  the  judnnent  in  favor  of  the  relator,  it  was 
determined  that  the  bonds  sued  on  were  issued 
under  the  authority  of  a  statute  which  pre- 
scribed no  limit  to  the  rate  of  taxation  for  their 
payment.  In  such  cases,  the  law  which  au- 
thorizes the  issue  of  the  bonds  gives  also  the 
means  of  payment  by  taxation.  The  findings 
In  the  judgment  on  that  point  are  conclusive." 

But  there  the  power  to  issue  the  bonds  was 
not  questioned.  The  controversy  was  as  to  the 
rate  of  taxation,  depending  upon  which  Act 
they  were  issued  under.  If  the  original  con- 
tract could  have  been  resorted  to,  the  decision 
might  have  been  otherwise  as  to  the  rate;  but 
it  was  held  that  that  could  not  be  done,  be- 
cause, from  the  averments  which  formed  part 
of  the  complete  Judgment  record,  it  appeared 
that  the  bonds  were  issued  under  one  Act  rath- 
[505]     ^  than  the  other,  while  each  of  the  Acts  fully 


authorized  the  inue  and  gave  the  power  to  tax 
to  pay.  But  in  the  case  at  bar  it  appeared  from 
the  judgment  records,  or  if  not,  nom  relaior't 
petition,  that  the  bonds  were  issued  under  an 
abrogated  statute,  and  were  consequently  void, 
and  that  the  respondents  possessed  no  power  to 
tax  to  pay  them,  because  that  power  was  given 
only  li^  the  statute  which  had  so  ceased  to 
exist. 

The  power  invoked  is  not  the  power  to  tax 
to  pay  Judgments,  but  the  power  to  tax  to  pay 
bonds,  considered  as  distinct  and  independent^ 
and  therefore,  when  the  relator  it  obliged  to  go 
behind  his  Judgments  as  money  Jiragments 
merely,  to  obtain  the  remedy  pertaining  to  the 
bonds,  the  court  cannot  decline  to  take  cognii> 
ance  of  the  fact  that  the  bonds  are  utterly  void 
and  that  no  ^ch  remedy  exists.  Em  iudicaia 
may  render  straight  that  which  is  crooked,  and 
black  that  which  is  wliite,  Faeit  neurw  rectum, 
ex  aXbo  nigrum:  Jeter  v.  HewiU,  68  U.  S.  SS 
How.  852,  364  [16:845,  8481;  but  where  appU- 
catioD  is  made  to  collect  Juogments  by  procen 
not  contained  in  themselves,  and  requinng«  to 
be  sustained,  reference  to  the  aDeged  cause  of 
action  upon  which  they  are  fouMod,  the  aid 
of  the  court  should  not  be  granted  when  upon 
the  face  of  the  record  it  appears,  not  that  mere 
error  supervened  in  the  rendition  of  such  Judg- 
ments, but  that  they  rest  upon  no  cause  of  ac- 
tion whatever. 

Ths  judgment  ie  reo&reed  and  the  eauee  f»> 
manded  with  a  direction  to  diemiet  the  petition. 


Q.  W.  NORTON  BT  AL.,  Ptfflt.  in  Err., 

V. 

THE  BOARD  OP  COMMISSIONERS 

OP  THE  TAXING  DISTRICT  OP 

THE  CITY  OP  BROWNSVILLE. 

<8ee  8.  a  Reporter's  ed.  BOS,  801) 

Want  tf  juriedietion^fiUng  of  record. 

Where  the  writ  of  error  was  brought  Deoember 
28, 1880,  and  the  citation  was  retumaDle  to  the  Oo- 
tober  Term  1887  and  served  in  Jaouarj  and  Ifareh 
of  the  latter  jear«  but  the  record  was  not  filed  untfl 
December  20, 1888,  this  court  has  no  jurisdiotloQ  of 
the  case. 

[No.  1465.1 
Buhmitted  Jan.  4, 18S9.  Decided  March  S,  1SS9. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee, 
to  review  a  Judgment  against  plaintiffs  in  error. 


Meeere.  Sparrel  Hill,  Henry  Craft  and 
L.  P.  Cooper  for  plaintiffs  in  error. 

Meeere,  w.  W.  Rutledfi^  and  Wm«  ■• 
Smith  for  defendant  in  error. 

Mr.  OhirfJuetice  Fuller  delivered  the  opio- 
ion  of  the  court: 

Judgment  was  rendered  against  theplaintiffli 
In  error  in  the  Circuit  Court  of  the  United 
States  for  the  Westefn  District  of  Tenn 
the  28th  of  November,  1886,  and  writ  of 
broij^t  December  28, 1886,  aocompanled  bye 
dtami  to  the  adverse  party,  duly  rsCumable  to 
the  October  Term,  1887,  and  served  in  Januaiy 
and  March  of  the  latter  year.  But  the  reoora 
was  not  tiled  herein  until  December  20, 1888, 
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Pr  ERROR  to  the  Supreme  Court  of  tbe  Dis- 
trict of  Columbia,  lo  revelw  a  iudr, 

diimlssing  a  petition  for  a  writ  of  mandi 

to  requite  tbe  ComcnisBioner  of  the  Qeneral 
Laod  Office  lo  execute  aod  deliver  cerilficstes 
of  locntion  of  land.    Affirmad. 
The  facts  are  lUled  in  the  opioion. 
Meur».  Walter  H.  Smitli,  A.  T.  Britton, 
A.  B.  Brownaaudfi.  IP../(iAn((Dn,forp]aInl- 


FUtchrr  ».  Pwk,  10  tf,  8.  S  Crancb,  87  lA: 
183);  Dartmovih  ColUg6  t.  Woodtnard,  17  V. 
6.  4  Wheat.  B18  (4: 629);  MeOa  v.  MatMi.  71 
U.  B.  4  Wall.  143  (18:  814);  Oooley,  Oonit.Ltm. 
SSa'  3  Pan.  ConL  B27;  IT.  8.  t.  8eAun,  103 
U.  8.  8W  m-.  173), 

Tbe  Tight  thus  secured  nas  property  and 
couid  not  be  abridged  without  due  process  of 
kw. 

Sinking  Fund  Quel.  99  U.  B.  788  (36: 606); 
Smith  T.  O:  aSHV.  6.  lO  Pet.  829  (9:442); 
Bryan  t.  Kermett,  118  U.  B.  192  (28: 9181;  Jfur 
ray  t.  Eobolcm  Land  A  I.  Co.B9  U.  S.  18  Hof. 
276  (15:874);  Walker  t.  Savmnet,  99  U.  8.  92 
(28:679);  Etnnardy.  La.  92  U.  8.481(33:479); 
Davidton  y.  JF.  0.  96  U.  8. 106  (24: 620);  .ffar- 
129  tJ.  8. 


Cat.  1)0  U.  B.  6SS  (28:238);  ZToffarT. 
BeOaviation  Ditt.  Ill  U.  B.  708  (38:  S72). 

Due  proceM  of  law  includes  a  trial  or  hear- 
ing tccordlng  to  Kraie  settled  course  of  judicial 
proceedings. 


Terg.  390;  State  Bank  v.  uwjn-^s  in^. 
'  "  "\  Twg.  S9;    mmehanuT  y. 

__ ,. .  iiNornum-v.  Heitt,6WMta 

ft  8.  171;  Bat«$  t.  Ditt.  of  Oolwnbia,  1  Mao- 
AKh.483. 

The  joint  resolution  was  nnconstilutional 
and  Tofd. 

Hamilton'!  Works,  Vol.  8,  618;   (hm. 


Saunder;  25  U.  S.  12  Wheat.  SIS  (6:606);  Wil- 
Idnton  T.  Ldand.  27  0.  8.  S  Pel.  657  {7: 643); 
Binking  Fund  Camt,  99  U.  B.  718  (25:501; 
"VWto.  21  D.  8.  8  -Wheat.  92  f6:  M7); 
Kinti»,  43  U.  8.  I  How.  811  (ll: 
148);  MeCrackm  v.  Haipeard,  4Sn.  B.  3  How. 
608  (1 1 :  897);  Planten  Bank  r.  SAarp,  47  U.  a 
6  How.  827(13:447);  Von  Soman  v.  Quinev. 
71  C.  8.  4  WalL  68S  (18:4(ffi);  ITaUarv.  White- 
head, 88  U.  S.  IS  Wall.  814  (S1:S67);  Ihrp  t. 
Andenon,  96  U.  a  «38  (24:866);  TVnn.  r.  Siuid, 
96  n.  8.  «» (24: 610);  La.  v.  AMufy.lOS  U.  S. 
dOH2a:l<m):FtAy.Jefer»>nPeUeeJuni.n6 
D.  8.  181  (29: 987);  Aflwrt  v.  iweiJ.  123  U.  8. 
284  (30;  1161);  Terntfl  t.  rayiw,  18  U.  S.  9 
Oisuch,  48  (8: 850);  fii'M  t.  Minnetota  <£  JT,  IP. 
a  ft.  66  U.  8.  1  Black,  868  (17: 147);  OAorn 
V.  Ban*  0/  K  8.  23  C.  8.  9  Wheat.  788  (6:204); 
Board  of  Limtidatioit  v.  MeOomb,  93  U.  8.  641 
(33: 82^;  Ya.  Ooupon  Cata.  114  U.  8.  398  (2S: 
198);  Norton  t.  ^A^O*  Oo.  118  U.  8.  442  (80: 
186). 

MMTi.  A.  n.  Garland.  AUji-Qen.,  and 
Hab«r  J.  V»,j,  A$titt.  Atty.,  for  defendant 

Mr.  <7fufte«  Bl»tobfi>rd  delivered  the  oplD-    [471] 
Ion  of  the  court: 

This  la  a  writ  of  error  to  Tcrlew  a  Judgment 
of  tbe  Supreme  Coott  of  the  District  of  Colum- 
bia, in  gaieral  term.  Tbe  writ  is  brought  by 
tbe  United  SUtea,  on  the  relation  of  Harr 
Elizabeth  Leve;,  Intermarried  with  George  Col- 
lins Levey,  a^nst  Strother  M.  Btockslager, 
CommiBsioiierof  tbe  Qeneral  Land  Office. 

Mary  Elizabeth  Levqy  flled  a  petition  Id  the 
Supreme  Court  of  tbe  District  of  ColumUa, 
praying  tor  a  writ  of  mandamus.  The  petition 
-  *orth  that  the  petitioner  wasfonnerly  Majr 
"'"""'"   "-  -" —    the  widow  of  John  E. 


BouUgny,  di 

the  Actof  C    „_ _  ..  _.     .        . 

after  set  forth;  and  thatshe  is  now  tbe  wife  of 
George  Collins  Lever,  and  was  such  on  the  29th 
of  March,  1888.  Tbe  Act  of  CoDgras  referred 
to  (c.  308, 14  8taL  aL  L.  680)  was  set  forth  In 
the  petition,  and  Iain  these  words: 
•'An  Aator  the  rdirfof  the 

Mirt  of  John  S.  Bov-limji. 
"Be  il  enaeled,  by  the  Senate  and  Home  qf 
Bepreeentativet  efihe  United  Statea  of  Ameriea 
in  Oongreu  ateembied.  That  there  be,  and  bere- 
hf  is,  confirmed  to  Mary  Elizabeth  Bouligny, 
Corrione  Boulignj.aod  Felice  BouligDv,  widow 
and  chUdren  of  John  E.  Boulignj,  deceased, 
the  one  sixth  part  of  the  land  claim  of  Jean 
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Antoine  Bernard  IVAutriye,  In  the  State  of 
Louisiana,  said  one  sixth  part  amounting  to 
seventy-five  thousand  eight  hundred  and  forty 
acres;  and  that,  inasmucn  as  the  said  land  em- 
braced in  said  claim  have  [has]  been  already 
appropriated  by  the  United  States  to  other  pur- 
poses, certificates  of  new  location,  in  eignty- 
acre  lots,  be  issued  to  the  said  Maiy  Elizabeth 
Bouligny,  for  her  own  benefit  and  that  of  her 
said  minor  children,  in  lieu  of  said  lands,  to  be 
located  at  anv  land  office  in  the  United  States, 
upon  any  public  lands  subject  to  private  entry 
at  a  price  not  exceeding  one  dollar  and  twenty- 
five  cents  per  acre.  The  Commissioner  of  the 
General  Lcmd  Office  is  herebv  directed  to  issue 
add  certificates  of  new  location,  in  accordance 
with  existing  regulations  in  such  cases. 
"Approved,  March  2, 1867." 

The  petition  set  forth,  that,  on  the  6th  of 
March,  1867,  the  petitioner's  attomev  filed  with 
the  Cconmiflsioner  of  the  General  Land  Office 
a  certified  copy  of  said  Act,  and  requested  that 
the  certificates  of  new  location  named  in  the 
Act  be  issued;  that  the  Act  was  passed  by  the 
Thirtv-Ninth  Congress,  which  adjoumea  on 
the  8a  of  March,  1867;  that,  at  the  next  session 
of  Congress,  being  the  Fortieth  Congress,  the 
latter  Congress,  on  the  80th  of  March  1867, 
passed  the  following  Joint  resolution  (No.  85, 
15  Stat  at.  L.  858): 

**  Joint  Resolution,  directing,  the  Secretary  of  the 
Interior  to  euspend  (he  execution  of  a  Law 
paseed  by  the  Tfiirtp-Mnth  Congress  for  the 
EMtfqf  the  Eeirs  if  John  E,  Bcmligny, 
**Be  it  resolved,  by  the  Senate  and  House  of 
Bepresentaiives  of  tM  United  States  of  America 
in  Congress  assembled,  That  the  Secretary  of 
the  Interior  be  directiKl  to  suspend  the  execu- 
tion of  the  Act  entitled  'An  Act  for  the  Relief 
of  the  Heirs  of  John  E.  Boulignv/  approved 
Mutsh   second,  eighteen  hundred  and  sixty- 
seven,  until  the  further  order  of  Congress. 
••Appbovbd,  March  80, 1867;" 

that  Congress  had  made  no  "further  order"  in 
the  matter;  that  the  defendant  was,  on  the  29th 
of  March,  1888,  and  since  had  been,  and  now 
is.  Commissioner  of  the  General  Land  Office  of 
the  United  States;  that  the  petitioner,  on  that 
day,  demanded  of  him,  as  such  commiasioner. 
that  he  issue  to  her,  for  her  own  benefit  and 
that  of  her  minor  children  named  in  the  Act, 
certificates  of  new  location  for  76,840  acres,  in 
eightv-acre  lots,  locatable  at  any  land  office  In 
the  united  States,  upon  any  public  lands  sub- 
ject to  private  entry  at  a  price  not  exceeding 
$1.25  per  acre;  that  such  demand  was  made  in 
writing,  at  the  office  of  the  said  commissioner, 
in  Washington;  that  he,  on  the  12lh  of  April, 
1888,  refused  to  erant  that  request;  that  on  the 
18th  of  April,  1888,  she  duly  appealed  from 
the  decision  and  refusal  of  the  commissioner  to 
the  Secretary  of  the  Interior;  that  the  said  sec- 
retary, on  the  8d  of  Mav,  1888,  approved  the 
deci^on  of  the  conunissfoner;  and  tiiat  she  had 
theretofore  repeatedly  made  application  to  the 
Commissioners  of  the  General  Land  Office  to 
Issue  said  certificates  of  new  location,  and  al> 
ways  met  with  a  refusal  to  issue  them. 

The  petition  prayed  that  a  writ  of  mandamus 
might  issue  to  the  raid  commissioner,  directing 
him  to  execute  and  deliver  such  certificates  to 
her. 
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On  an  order  to  show  cauce,  returnable  in 
the  ^neral  term  of  the  court,  the  respondent 

gut  m  an  answer,  setting  forth  that  no  action 
ad  been  taken  by  the  (General  Land  Office  for 
the  purpose  of  carrying  out  and  giving  effect 
to  the  provisions  of  the  Act  of  March  2,  1867, 

Srior  to  the  passage  of  the  Joint  Resolution  of 
[arch  80.  1867,  that,  by  the  passage  of  such 
joint  resolution,  the  power  of  the  respondent  to 
issue  the  certificates  was  suspended  until  the 
further  order  of  Congress;  that  Congress  had 
made  no  further  order;  that  the  Act  of  March 
2,  1867,  did  not  give  to  the  relator  or  to  the 
heirs  of  John  E.  Bouligny  a  vested  rieht  to  the 
certificates;  that,  as  the  Act  of  March  2,  1867, 
directed  the  Commissioner  to  issue  the  certifi- 
cates "  in  accordance  with  existing  regulations 
in  such  cases."  it  would  have  impo^  upon 
the  respondent  the  exercise  of  an  official  duty, 
within  his  discretion,  and  not  reviewable  by  the 
court:  that  such  official  duty  is  not  a  ministe- 
rial duty;  that,  if  the  relator  had  acquired  a 
vested  ri^t  to  the  certificates  under  the  Act,  a 
remedy  was  afforded  in  the  Court  of  Claims, 
under  section  1059,  to  recover  their  value,  pro- 
vided the  petition  setting  forth  the  claim  had 
been  presented  to  the  court  within  six  years 
after  the  claim  first  accrued;  and  that  the  pe- 
tition ought  to  be  dismissed. 

The  relator  put  in  a  demurrer'to  the  answer, 
on  the  ground  that  it  did  not  set  up  any  legal 
defense;  that  the  remedy  in  the  Court  of 
Claims,  suggested  by  the  answer,  did  not  exist 
in  law;  that  the  right  in  the  certificates,  given 
by  the  Act  of  Congress,  was  a  vested  right, 
which  could  not  be  and  was  not  taken  away 
by  the  joint  resolution;  and  that  the  joint  reso- 
lution was  unconstitutionid  and  void. 

The  court  in  general  term  overruled  the  de- 
murrer, and,  the  relator  electing  to  stand  upon 
it,  a  judgment  was  entered,  mschargin^  the 
rule  to  show  cause  and  dismissing  the  petition. 

An  opinion  was  delivered  by  the  court  io 
seneral  term.  It  held  that  the  Act  of  March  2. 
1867,  was  not  a  grant,  and  nothing  passed  by 
it;  that  the  Lou&iana  lands  named  in  it  were 
never  possessed  by  the  confirmees,  and  were 
not  to  be  possessed  by  them;  that  under  such 
circumstances  there  could  be  no  confirmation  in 
regard  to  them;  that  the  provision  for  certificates 
in  lieu  of  them  was  not  a  grant,  and  nothing 
passed  by  it,  because  it  was  wholly  executory; 
uiat,  the  certificates  never  having  been  prepared 
or  come  into  existence,  the  effect  of  the  joint 
resolution  could,  at  most,  only  be  to  impair  the 
obligation  of  a  contract,  and  was  not  the  taking 
of  private  property;  that  the  contract  supposed 
to  exist  by  virtue  of  the  Act  of  March  2,  1867, 
could  not  be  enforced  either  by  the  Executive  or 
the  courts,  until  the  United  States  should  grant 
permission  for  such  enforcement,  nor  after 
such  permission  had  been  withdrawn;  that  the 
power  to  perform  the  contract,  and  the  righi 
to  insist  upon  its  performance,  existed  only 
while  such  permisnon  existed;  that  the  relief 
sought  by  the  relator  amounted  to  a  specific 
performance  of  the  alleged  contract  of  the 
United  States,  by  one  of  its  officers;  that  this 
could  not  be  enforced  when  the  United  States 
had  withdrawn  its  consent;  that  a  writ  of  man- 
damus to  compel  the  performance  of  an  official 
act  by  a  public  officer  could  not  be  employed 
to  enforce  the  specific  performance  oy  the 
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United  States  of  a  cod  tract;  and  tbat  tbe  re- 
tpondent  had  no  official  du^  or  power  in  the 
premises  since  the  passage  of  the  Joint  resolu- 
tion. 

The  principal  question  argued  at  the  bar  was 
as  to  the  effect  of  the  Joint  resolution  in  sus- 
pending the  execution  of  the  prior  Act.  There 
is  notbiog  in  the  suggestion  of  the  relator  that 
tbe  joint  resolution  Intended  onl^  a  suspension 
of  the  execution  of  the  Act  during  the  exist- 
ence of  the  Fortieth  Congress,  and  until  tbat 
Congress  should  further  order.  We  do  not 
think  that  such  is  the  proper  construction  of 
tbe  Joint  resolution.  It  suspends  tbe  execution 
of  tbe  Act  "untQ  the  further  order  of  Congress," 
tbat  is,  until  the  further  order  of  the  legislative 
body  called,  in  section  1  of  article  f  of  the 
Constitution,  "a  Congress  of  tbe  United 
States/'  consisting  of  a  j9enate  and  House  of 
Representatives,  in  which  are  declared  to  be 
vested  all  legislative  powers  granted  by  the 
Constitution.  The  Joint  resolution  was  one  of 
tbe  character  mentioned  in  section  7  of  article 
1  of  the  Constitution,  to  which  the  concur- 
rence of  the  Senate  and  House  of  Representa- 
tives was  necessary,  and  which  was  approved 
by  the  President,  and  took  effect  only  on  such 
approval  It  had  all  the  characteristics  and 
effects  of  the  Act  of  March  2,  1867,  which  be- 
came a  law  by  the  approval  of  the  President. 
Until  Congress  should  further  order,  the  opera- 
tion of  tbe  Act  of  March  2,  1867,  was  by  the 
Joint  resolution  effectually  suspended. 

Tbe  present  case  is  not  at  all  like  the  cases  of 
which  Morrow  ▼.  Whitney,  95  U.  S.  551  [24: 
4561,  and  Whitney  ^r,  MorrowM2  U.  8. 698  r28: 
8T1J,  are  a  type.  The  statute  involved  in  that 
case  was  the  Act  of  February  21, 1828  (a  10, 
8  Stflt.  atL.  724),  in  reference  to  land  claims  in 
tbe  Territory  of  Michigan.  The  third  section 
of  tbat  Act  directed  tbat  patents  should  be  is- 
sued to  persons  whose  claims  to  land  had  been 
regularly   filed  with   the   commissioners  ap- 

r)mied  under  the  Act  of  Mav  11,  1820  (c.  85. 
Stat.  L.  572).  and  whose  claims  had  beien  fa> 
vorably  reported  on  by  said  commissioners; 
and  tbe  statute  confirmed  such  persons  in  their 
claims.  That  was  a  statute  confirming  to  per- 
sons claims  to  specific  lands,  and  the  patents 
were  to  issue  for  those  very  lands.  The  prin- 
ciple established  by  the  decisions  of  this  court 
in  regard  to  such  cases  is  one  always  to  be  ad- 
hered to.  We  do  not  depart  from  it  in  the 
present  case,  but  only  hold  that  it  Is  not  appli- 
cable here.  The  principle  thus  appliea  in 
Morrow  v.  Whitney,  supra,  is,  that  an  Act  of 
Congress  recognizing  the  validity  of  the  claim 
of  an  individiuil  to  specific  land,  as  against  the 
United  States,  operates  to  transfer  to  him  the 
interest  of  the  United  States,  as  effectually  as 
a  grant  could  have  done;  and,  where  such  In- 
di\idual  has  the  possession  of  tbe  land,  or  some 
estate  in  it,  and  tbe  United  States  still  hold  the 
legal  title  to  it.  confirmation  is  substantially 
a  conveyance  of  an  estate  or  right  in  the  land 
by  tbe  United  States  to  such  individnal;  and, 
where  tbe  land  has  boundaries  which  are  clearlv 
defined,  or  are  capable  of  identification,"8uch 
confirmation  perfects  tbe  claimant's  title  to  tbe 
very  land,  without  the  issuing  of  any  patent 
therefor.  But  this  doctrine  necessarily  applies 
only  to  a  case  where  the  United  States  intend, 
by  tbe  statute,  to  transfer  to,  and  vest  in,  the 
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bcneficiarv,  a  title  to  specific  land.  The  present 
is  not  such  a  case.  What  is  stated  by  the  Act 
of  March  2, 1867,  to  be  confirmed  is  "tbe  one 
sixth  part  of  the  land  claim"  mentioned,  said 
one  sixth  amounting  to  75,840  acres;  but 
tbe  statute  states  tbat  tbe  land  embraced  in 
tbe  claim  has  "been  already  appropriated  by 
the  United  States  to  other  purposes."  There- 
fore, tbe  beneficiaries  could  acquire  no  title  to 
it  from  tbe  United  States.  Tbe  Act  then  pro- 
ceeds to  provide  for  the  issuing  of  certificates 
of  new  location,  not  covering  any  part  of  the 
75,840  acres  which  had  been  already  appro- 
priated by  tbe  United  States  to  other  purposes, 
nor  covering  any  specific  public  lands.  The 
new  lands  were  to  be  *'in  lieu"  of  the  lands 
lost,  and  were  to  be  selected  and  located  at 
some  land  ofllce  and  upon  public  lands  which 
were  subject  to  private  entry,  and  were  so  sub- 
ject at  a  price  not  exceeding  $1.25  per  acre;  [477] 
and  the  certificates  were  to  oe  issued  by  tiie 
Commissioner  of  the  General  Land  Office  "in 
accordance  with  existing  regulations  in  such 
cases," 

Nor  did  the  Act  of  March  2, 1867,  give  to 
the  widow  and  children  of  Bouligny  a  vested 
right  in  tbe  certificates  of  new  location  which 
were  to  be  issued.  No  certificates  were  pre- 
pared for  issue;  no  step  was  taken  by  the  Com- 
missioner of  the  Gkneral  Land  Office  towards 
issuing  them;  no  new  lands  were  selected  or 
located;  and  the  whole  thing  remained  infieri^ 
and  subject  to  the  control  of  Congress. 

The  cases  cited  by  the  counsel  for  the  relat* 
or,  of  Fletcher  v.  Peek.  10  U.  8.  6  Cranch,  87 
[8:  1621;  Dartmouth  OoUeffe  t.  Woodward,  17 
U.  S.  4  Wheat.  518  [4:  629];  McGeeY.  Mathie, 
71  U.  S.  4  Wall.  148  fl8:  814];  and  United 
8taie$  v.  Sehurz,  102  U:  S.  878  [26:  167J,  do 
not  apply  to  the  present  case.  There  was  Lere 
no  contract  between  the  United  States  and  the 
widow  and  children  of  Boulieny,  in  the  sense 
of  tbe  cases  referred  to.  In  Fuieher  v.  Peek, 
a  tract  of  land  had  been  sold  by  the  Qovemor 
of  Georgia  under  the  authority  of  an  Act  of 
the  Legislature,  to  persons  who  had  conveyed 
it  to  purchasers  for  a  valuable  consideration 
without  notice.  It  was  held  that  a  subsequent 
Legislature  could  not  afterwards  repeal  the 
Act  on  the  ground  that  it  had  been  passed 
through  bribery.  In  Dartmouth  Couege  v. 
Woodward,  it  was  held  that  a  charter  granted 
to  a  private  corporation  was  a  contract  In 
McQee  v.  Mathxe,  it  was  held  that  a  direct 
grant  of  land  by  tbe  United  States  to  a  State 
was  a  contract;  and  in  that  case  the  scrip  had 
been  issued  by  the  State,  and  was  in  the  hands 
of  the  person  entitled  to  receive  it,  and  for  that 
reason  it  was  held  that  it  represented  land,  and 
that  the  Act  under  which  it  had  been  issued 
could  not  be  repealed  by  the  State.  In  United 
Btatee  v.  Behurz,  a  patent  for  land  had  been 
signed,  sealed,  perfected,  and  recorded,  and 
tl^  power  of  the  land  department  over  it  had 
ceased,  so  that  a  writ  of  mandamus  to  the  Sec- 
retary of  the  Interior,  to  deliver  it  to  the  per- 
son in  whose  favor  it  had  been  made  out, 
would  lie. 

It  is  also  contended  for  tbe  relator,  that  she 
acquired  under  the  Act  of  March  2,  1867,  a 
ri^t  which  amounted  to  property,  and  of 
which  she  could  not  be  deprived  by  the  United 
States  under  the  Joint  resolution,  because  that    [478] 
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was  not  due  process  of  law.  But  we  are  of 
opinioD  that  the  cases  cited  on  that  subject  by 
the  relator  are  not  applicable.  Inasmuch  as 
nothing  had  been  done  by  the  ofQcers  of  the 
land  department  under  the  Act  of  March  2, 
1867,  and  no  certificates  had  been  made  out, 
and  the  whole  matter  still  remained  executoir, 
no  vested  rig;ht  had  attached  at  the  time  of  the 
approval  of  the  loint  resolution.  Therefore, 
that  resolution  dia  not  deprive  the  widow  and 
children  of  any  property,  or  right  of  property, 
in  violation  of  the  Constitution.  The  transac- 
tion was  merely  the  ordinary  one  of  a  direction 
by  statute  to  a  public  officer  to  perform  a  cer- 
tain duty,  and  a  subsequent  direction  to  him  by 
statute,  Defore  he  had  performed  that  duty  or 
had  entered  upon  its  performance,  not  to  per- 
form it.  Wimams  v.  Lincoln  Go,  86  Maine, 
845:  Butler  v.  Palmer,  1  Hill,  824;  Hampton 
V.  Ckm.  19  Pa.  829;  Sedflnvick,  Stat  A  Const. 
Law,  Pomeroy^s  notes,  2d  ed.  112. 

But  if  the  contention  of  the  relator,  that  the 
provisions  of  the  Act  of  March  2,  1867, 
amounted  to  a  contract  between  the  United 
States  and  the  widow  and  children,  were  cor- 
rect, that  very  fact  would  show  that  the  relief 
here  sought  could  not  be  granted  to  the  relator. 
She  prays  for  a  writ  of  mandamus  as^nst  the 
Commissioner  of  the  Gkneral  Land  Office,  to  is- 
sue and  deliver  to  her  the  certificates  of  new 
location;  but  in  case  her  claim  ;were  in  fact 
founded  on  contract,  her  demand  for  relief 
would  substantially  amount  to  a  prayer  that 
the  United  States  he  decreed  specifically  to  per^ 
form  the  contract.  No  Jurisdiction  is  given  by 
any  statute  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  of  a  suit  against  the  United 
States  or  a  public  officer  for  the  specific  per- 
formance of  a  [contract  made  by  the  United 
States. 

On  the  whole  case,  we  are  of  opinion  that  the 
fudgment  of  the  Court  below,  in  general  term, 
must  be  c^fflrmed. 


[3971       THE  LIVERPOOL  AND  GREAT  WEST- 
ERN  STEAM  COMPANY  (Limited),  Appt. , 

THB  PHENIX  INSURANCE  COMPANY. 

(See  8.  C,  The  Monlana^  Beporter*8  ed.  307-464.) 

Juriadietion^-'Owner  of  ship  is  common  carrier 
— loss  by  stranding — exception  in  bill  of  lad- 
ing— does  not  exempt  carrier  from  liability 
for  negligence  of  master  or  ereuh—stipulation 
against  responsibility  for  negligence  of  serv- 
ants is  Doid — when  th$s  court  not  bound  by 
state  decisions — maritime  law— foreign  law — 
lex  Xoci'-contraet  cf  affreightment— place  of 
delivery^-American  contraU— right  of  insurer 
to  be  subrogated  on  paying  loss— stipulation 
that  carrier  may  haoe  ben^  of  insurance, 

1.  The  JorMlotlon  of  this  court  to  review  the  de- 
cree of  the  olrouit  court  Is  limited  to  questloiis  of 
law,  and  does  not  extend  to  questions  or  fact. 

2.  The  owner  of  a  ireDeral  ship,  carrying  goods 
for  hire  in  internal,  coasting  or  foreign  oonuneroe, 
is  a  common  carritar  with  the  liability  of  an  insurer 
agaiost  iosses.  except  from  irresistible  causes— as 
the  act  of  Ood  and  public  enemies. 

&  Collision  or  stranding  is  a  peril  of  the  seas:  and 
a  policy  of  inauraooe  against  perils  of  the  teat 
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covers  a  loss  by  stranding  or  cotUsfon,  although 
arising  from  the  negligence  of  the  master  or  crew. 

4.  An  exception  in  the  bill  of  lading  of  perils  of 
the  sea  or  other  tpeoifled  perils,  does  not  exempt 
the  carrier  from  liability  for  loss  or  damage  from 
one  of  those  perils,  to  which  the  negligence  of  him* 
self  or  his  servants  has  oontributed. 

5.  The  clause  in  a  bQl  of  lading  that  appellant 
should  not  be  responsible  for  loss  or  damage  by  the 
perils  of  the  sea,  arising  from  negligence  of  the 
master  and  crew  of  the  ship,  did  not  relieve  him 
from  such  responsibility. 

6.  An  express  stipulauon  by  any  common  carrier 
for  hire,  in  a  contract  of  carriage,  that  he  shall  be 
exempt  from  liability  for  losses  caused  by  the  neg- 
ligence of  himself  or  his  servants,  is  unronsonabTe 
and  contrary  to  public  policy*  and  consequently 
void. 

7.  On  this  subject,  as  on  any  question  depending 
upon  meroantilo  law  and  not  upon  local  statute  or 
usage;,  the  Courts  of  the  United  Stat4?3  are  not 
bound  by  decisions  of  the  courts  of  the  State. 

8.  The  general  maritime  law  is  in  force  in  this 
country  so  far  only  as  it  has  been  adopted  by  the 
laws  or  usages  thereof;  and  no  rule  of  the  general 
maritime  law  (if  any  exists)  concerning  the  valid- 
ity of  such  a  stipulation  as  that  mentioned,  haa 
ever  been  adopted  in  the  United  States  or  In  Bo* 
gland. 

9.  The  courts  of  one  country  cannot  take  cognis- 
ance of  the  law  of  another  without  plea  and  proof. 

10.  The  nature,  the  obligation  and  the  interpreta- 
tion of  a  contract  are  to  oe  governed  by  the  law  of 
the  place  where  it  is  made,  unless  the  parties  at  the 
time  of  making  it  have  some  other  law  In  view. 

XL  A  contract  of  aifreightment,  made  in  one 
country  between  citisens  or  residents  thereof,  and 
the  performance  of  which  betrins  there,  must  be 
governed  by  the  law  of  that  country  unless  the 
parties,  when  entering  Into  the  contract,  clearly 
manifest  a  mutual  intention  that  it  shall  be  gov- 
erned by  the  law  of  some  other  country. 

i;s.  That  the  ffoods  were  to  be  delivered  at  Llver- 
and  the  freight  and  primage  were  payable 

lere  in  sterling  ourrencv,  do  not  make  the  con- 
tract an  Bnglish  contract,  or  reter  to  the  English 
law  the  question  of  the  liabUlty  of  the  carrier  for 
the  negligence  of  the  master  and  crew  in  the  course 
of  the  voyage. 

13.  Each  of  the  bills  of  lading  in  this  ease  is  an 
American  and  not  an  Bnglish  contract,  and,  so  far 
as  concerns  the  obligation  to  carry  the  goods  in 
safety,  is  to  be  governed  by  the  American  law, 
and  not  by  the  law,  municipal  or  maritime,  of  any 
other  country.  That  the  vessel  was  stranded  on 
the  coast  of  ureat  Britain  is  immaterial. 

14.  The  insurer,  upon  paying  to  the  assured  the 
amount  of  a  loss,  total  or  partial,  of  the  goods 
insured,  becomes,  without  any  formal  assignment 
or  any  express  stipulation  to  that  effect  in  the  pol- 
icy, subrogated  In  a  corresponding  amount  to  the 
assured^  right  of  action  against  the  carrier,  or 
other  person  responsible  for  the  loss,  and  In  a  court 
of  admiralty  may  assert  In  his  own  name  that  right 
of  the  shipper. 

15w  A  stipulation  in  a  blU  of  lading  that  a  carrier, 
when  liable  for  a  loss  of  the  goods,  shall  have  the 
t)eneflt  of  any  insurance  that  mar  have  been  effect- 
ed upon  them.  Is  valid  and  limits  the  right  of  an 
Insurer  of  the  goods,  upon  paying  the  loss,  to 
recover  over  against  the  carrien  but  a  carrier  set- 
ting up  such  a  defense  must  show  clearly  that  the 
insurance  on  the  goods  Is  one  to  the  benefit  of  which 
by  the  terms  of  ms  contract  he  is  entitled. 

[No.  5.] 
Argued  Not.  8, 9, 1S87,    Bedded  March  5, 1889. 


APPEAL  from  a  decree  of  the  Circuit  Conri 
of  the  United  States  for  the  Eastern  Dit- 
trict  of  New  York,  against  the  appelUnt,  a 
steamship  company,  npon  a  libel  in  admiralty 
by  an  insurance  company  to  be  subrogated  to 
the  rights  of  owners  of  goods  shipped  on  appel- 
lant's steamship  and  lost  or  damaged  by  strand- 
ing by  reason  of  the  negligence  of  her  nuster 
and  oflScers.    A  firmed. 

See  8.  a  below,  22  Blatchf.  872. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Franklin  A.  Wileoz  and  St»> 
phen  P.  Naah,  for  appellant: 
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The  fteamship  owner  had  the  right  to  limit 
orjexempt  himself  from  liabili^  by  contract 
for  lo68  or  damaffe  to  cargo  caused  by  error  of 
JudgmoDt  or  n^Tect  of  the  master  or  mariners 
of  the  vessel  on  a  foreign  voyage. 

Mynard  y.  Sifraeuae  B.  A  N,  T.  B.  Co.  71 
N.  T.  184;  QpintMi  y.  AUom  Steamship  Co,  80 
N.  Y.  71;  Maying  y.  Todd,  1  Stark.  72:  Leeson 
V.  BoU,  1  Stark.  186;  York,  2f.  d  B.  R  Co.  y. 
Cn$p,  14  C.  B.  627;  Taulman  y.  Pacific  BUam 
Nav.  Cb.  26  L.  T.  N.  8. 704;  The  Duero,  L.  R 
2  Adm.  A  EocL  886. 

The  inrindple  decided  by  New  York  Certtral 
Railroad  Company  y.  Loekwood,  84  U.  S.  17 
Wall  867  (21:  627),  has  neyer  been  applied  to 
transportation  by  yessels  or  steamboats. 

Perkiru  y.  New  York  Cent.  B.  Co.  24  N.  Y. 
196,  208,  216;  N.  J.  Steam  Na/tK  Co.  y.  Mer- 
ehanU  Bank,  47  U.  S.  6  How.  844  (12: 465); 
Copeland  y.  New  Bng.  M.  Ine.  Co.  2  Met.  440; 
Dizon  y.  Sadler,  6  Mees.  &  W.  405;  Mercantile 
Mut.  Ine.  Co.  y.  Calebe,  20  N.  Y.  178;  Phanix 
Ine.  Co.  y.  Erie  d  W.  Tranep.  Co.  117  U.  S. 
812  (29:  878);  Dorr  y.  N.  J.  Steam  Nwo.  Co.  4 
Sandf.  186-146, 11  N.  Y.  492;  Bmiih  y.  N.  T. 
Cent.  R  Co.fUN.  Y.  222;  Carr  y.  Lancashire 
d  Y  R.  Co.  14  £ng.  L.  &  Eq.  840;  BieseU  y. 
New  York  Cent.  B.  Co.  26  N.  Y.  461;  Moore  y. 
i^fM,  14  Barb.  624;  G'<ni»  y.  ^tU,  2  Hill,  628. 

The  ship  carrier,  in  respect  to  cargo,  cannot 
be  propeny  classed  with  a  railway  carrier  so  as 
to  preclude  him  from  making  a  valid  contract 
reneying  him  from  risk  of  lota  by  neglect  of 
the  master  and  mariners. 

Perkins  y.  New  York  Cent.  ROo.ZiN.  Y. 
196,  216. 

The  libelants,being  presiuned  to  have  knowl- 
edge of  the  dausea  In  the  bUls  of  lading,  are 
equitably  estopped. 

Pheenim  Ine.  Co.  y.  Erie  d  W.  Tranep.  Co. 
117  U.  a  812  (29:  878);  Copeland  y.  New  Bng. 
M.  Ins.  Co.  2  Met.  442;  Pars.  Marine  Ins. 
14,  la 

It  appearing  that,  by  the  provisions  of  cer- 
tain bills  of  ladinff  of  the  cargo  in  question, 
the  carrier  shoula  have  the  benefit  of  any 
insurance  that  might  have  been  effected  opon 
or  for  account  of  said  goods,  the  libelants  can- 
not recover  for  such  loss. 

Lamb  v.  Camden  dA.RdT.Co,46l!f.  Y. 
290;  ^Stna  Ins.  Co.  y.  Wheeler,  49  N.  Y.  616; 
Babeoek  v.  Lake  Shore  d  M.  S.  B.  Co.  49  N.  Y. 
491;  Whitworth  v.  Erie  R  Co.  87  N.  Y.  418. 

A  common  carrier  can  limit  his  liability  by 
contract,  even  for  gross  negligence. 

Mynard  v.  Syracuse,  B,  d  N.  Y.R  Co.1 
Hun,  899;  Cragin  v.  N.  Y.  Cent.  B.  Co.  61  N. 
Y.  61;  Lyon  v.  Melis,  6  East,  428;  Nicholson 
v.  WiUan,  6  East,  607;  Coggs  v.  Bernard,  2 
Ld.  Raym.  909, 919;  Bart  ▼.  Pennsylvania  R 
Co.  112  U.  8.  881  (28:  717). 

The  dedsions  of  IVance,  Qermany  and  Hd- 
land  fully  support  our  contention. 

The  rights  of  the  parties  under 'the  bills  of 
lading  are  to  be  governed  bv  the  law  of  Great 
Britain  and  the  general  maxitime  law. 

Pope  v.  Niekerson,  8  Story,  466;  Lloyd  v. 
Ovi&rt,  88  L.  J.  N.  8.  Q.  B.  241,  10  Jur.  N. 
8.  949;  The  M.  Moxham,  L.  R  1  Prob.  Div. 
48r  Pritchard  v.  Norton,  106  U.  8. 124  (27: 104); 
6  Mor.  Tr.  116;  By.  v.  Bastford,  6  Hill,  626; 
Wavman  v.  Southard,  28  U.  8.  10  Wheat.  48 
(6:  258);  Pfillimore,  International  Law,  469; 
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The  Scotland,  106  U.  a  24  (26: 1001);  Story, 
Confl.  Laws,  886. 

Mr.  WiUiam  Allen  Butler*  for  appellee: 

The  facts,  as  found,  sustain  the  conclusion 
of  law  that  the  stranding  and  the  resulting  loss 
and  damage  were  due  to  the  negligence  of  the 
master  and  oflacers. 

The  Abbotrford,  98  U.  8.  440  (26: 168);  The 
Benrfaetor.  102  U.  8.  214  (26: 167);  The  Adru 
otic,  103  U.  8.  730  (26:  606);  The  Annie  Linds- 
ley,  104  XJ.  8. 187  (26:  717);  Merchants  Ins.  Co. 
v.  Allen,  121  U.  8.  67  (80:  868). 

The  respondent  below,  a  foreign  corpora- 
tion, chose  voluntarily  to  appear,  and  could 
not  object  to  the  Jurisdiction. 

Shields  V.  Tliomas,  69  U.  8.  18  How.  253  (16: 
868);  MeCormick  v.  Pa.  Cent.  R  Co,  49  N.  Y. 
808;  Pennoyer  v.  N^,  96  U.  8.  714  (24:  565); 
Nat.  Furnace  Co.  v.  Moline  M.  Iron  Works,  18 
Fed.  Rep.  868;  New  Orleans  v.  Houston,  119 
U.  8.  266  (80:  411). 

Unless  duly  pleaded  and  proved,  the  law  of 
a  foreign  country  cannot  be  availed  of  as  a  de- 
fense. 

Monroe  v.  Douglass,  6  N.  Y.  447;  Hull  v. 
Mitcheson,  64  N.  Y.  689;  Chopin  v.  Dobson,  78 
N.  Y.  74,  79;  The  Scotland,  106  U.  8.  24,  21> 
(26:  loot,  1008). 

The  law  of  a  foreign  countrymust  be  proved. 

EnnUY.  Smith,  651J.  8. 14How.400vl4:472); 
Pierce  v.  Indseth,  106  U.  8.  646  (27:254). 

The  lex  fori  must  govern. 

Pope  v.  Niekerson,  8  Story,  466;  Lloyd  v. 
Cuibert,  6  Best  &  8.  100;  Tlie  Woodland,  14 
Blatchf.  499;  Story,  Confl.  Laws,  242,  280. 

Where  the  negligence  of  a  earner  or  his  serv- 
ants is  the  direct  cause  of  loss  or  damage  to 
the  fCtodB  in  his  charge  for  transportation,  he 
is  liable  in  damages,  notwithstanding  any 
stipulation  in  the  contract  of  affreightment  ex- 
empting him  from  such  liability.  Such  a  stip- 
ulation is  unreasonable  and  contrary  to  pubua 
policy,  and  therefore  void. 

N.  </.  Steam  Nav.  Co.  v.  Merchants  Bank,  47 
U.  8.  6  How.  844,888  (12:466);  Mich.  Cent.  R.  Co. 
v.  Mineral  Springs  Mfg.  Co.  83  XJ.  8.  16  Wall. 
818(21:297);  Neic  York  Cent.  B.  Co.  v.  Lock^ 
wood,  84  if.  8.  17  Wall.  857  (21:627);  Ogdens-, 
burgh  dL.C.R  Co.  v.  PraU,  89  U.  S.  22  Wall. 
128.  184  (22:827,  881);  Bank  of  Ky.  v.  Adame 
Exp.  Co.  98  XJ.  8.  174  ^:872);  Grand  Trunk 
R  Co.  y.  Stevens,  95  U.  S.  656  (24:535);  Phani» 
Ins.  Co.  V.  Erie  d  W.  Transp.  Co.  117  U.  S. 
812, 822  (29:873,878):  York  Mfg.  Co.  v.  lU.Cent. 
R  Co.  70  U.  8.  8  Wall.  107  (18:170);  SauHiem 
Exp.  Co.  V.  CaldweU,  88  XJ.  8.  21  Wall.  264 
(22:656). 

The  distinction  attempted  to  be  made  between 
the  liability  of  land  carriers  and  ocean  carriers 
is  untenable. 

1  Pars.  Maritime  Law,  173;  Angell.  Carriers, 
%  89;  Nugent  v.  Smith,  L.  R.  I.  CI.  P.  Div. 
428. 

The  rule  as  established  by  this  court  has  been 
repeatedly  applied  in  the  circuit  and  district 
courts  to  contracts  of  affreightment  by  ownera 
of  vessels. 

The  aty  cfNoncieh,  8  Ben,  676:  Nelson  v. 
Nat.  Steamship  Co.  7  Ben.  841;  The  Colon,  9 
Ben.  864;  Unnevehr  v.  The  Hindoo,  1  Fed.  Rep. 
627;  Mayy.  The  Powhatan,  5  Fed.  Rep.  876; 
S.  C.  12  Fed.  Rep.  876:  Sun  Mut.  Ins.  Co.  v. 
Miss.  Valley  Transp.  Co.  14  Fed.  Rep.  699; 
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The  ffacMi,  22  Blatchf.  236;  The  Brantford 
City,  29  Fed.  Rep.  873. 

Stipulations  in  the  bill  of  lading  are  subject 
to  the  provisions  of  the  statutes  governing  the 
contracting  parties  and  to  the  rules  of  commer- 
cial law  applicable  to  the  contract. 

Walker  v.  Western  Tranm.  Co.  70  U.  S.  8 
Wall.  150,  162  (18:172,  17$;  Moore  v.  Am. 
Tran9jp,  Co.  66  U.  8.  24  How.  1  (16:674);  Not- 
Viich  cfc  N.  Y.  TVansp.  Co.  v.  Wright,  80  U.  8. 
13  Wall.  104  (20:585);  The  Benejactor,  103  U. 
6.  289  (26:851);  Phanix  ln$.  Co.  v.  Erie  db  W. 
Transp.  Co.  117  U.  8.  812  (20:878). 

What  constitutes  a  contract  of  carnage  is  not 
a  qnesfion  of  local  law.  It  is  a  matter  of  gen- 
eral law,  upon  which  this  court  will  exercise 
its  own  judgment 

Chicago  v.  Robbins,  67  U.  8.  2  Black,  418 
(17:298);  Broolyn  atyJkN.  R  Co.  v.  Nat.  Bank 
cfthe  Rcpxtblic,  102  U.  8.  14(26:61);  Hough  y. 
Texas  d  P.  R.  Co.  100  U.  8.  218  (25:612);  My- 
Hek  V.  Mich.  Cent,  R.  Co.  107  U.  8. 102(27:826). 

The  libelants  were  subrogated  to  the  rights 
of  the  insured  against  the  carrier  for  the  loss 
and  damage  to  the  cargo  insured  by  them. 

Phillips.  Ins.  §  1723;  Home  Ins.  Co.  v.  West. 
Transp.  Co.  4  Robt.  267;  HaU  v.  Nashville  db 
a  R.  Co.  80  U.  8.  18  Wall.  867,  870,  878  (20: 
694-597);  The  Potomae,  106  U.  8.  680  (26:1194); 
MoHle  d'  M.  R.  Co.  v.  Jurey,  111  U.  8.  684  (28: 
627);  Phcenix  Ins.  Co.  v.  Erie  dt  W,  Transp. 
Co.  117  U.  S.  812.  820  (29:878,  878). 

And  in  admiralty  the  suit  is  properly  main- 
tained by  the  underwriter  in  his  own  name. 

The  Moniicello  v.  MoUison,  68  U.  8.  17  How. 
152  (16:68);  Garrison  v.  Memphis  Ins.  Co.  60 
TJ.  8. 19  How,  312. 817a6:666. 658);  The  Frank 
O.  Fowler,  8  Fed.  Rep.  860;  Dunham  v.  New 
Eng.  Mut.  Ins.  Co.  1  Lowell,  268. 

[435]  Mr.  Justice  QrtLj  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  a  steamship  company 
from  a  decree  rendered  against  it  upon  a  libel 
in  admiralty,  "in  a  cause  of  action  arising 
from  brjsach  of  contract,"  brought  by  an  in- 
surance company,  claimtog  to  be  subrogated  to 
the  rights  oi  the  owners  of  goods  shipped  on 
board  The  Montana,  one  oi  the  appellant's 
steamships,  at  New  York,  to  be  cairiea  to  Liver- 
pool, and  lost  or  damaged  by  her  stranding, 
because  of  the  negligence  of  her  niaster  and  of- 
ficers, in  Holyhead  Bay  on  the  coast  of  Wales, 
before  reaching  her  destination. 

In  behalf  of  the  appellant,  it  was  contended 
that  the  loss  was  caused  bv  perils  of  the  sea. 
without  any  negligence  on  the  part  of  the  mas- 
ter and  ofScers;  that  the  appellant  was  not  a 
common  carrier;  that  it  was  exempt  from  lia- 
bility by  the  terms  of  the  bills  of  lading;  and 
that  the  libelant  had  not  been  subrogated  to  the 
rights  of  the  owners  of  the  goods. 

It  is  to  be  remembered  that  the  jurisdiction 
of  this  court  to  review  the  decree  below  is  lim- 
ited to  questions  of  law,  and  does  not  extend  to 
questions  of  fact  Act  of  February  16, 1875, 
c.  77,  §  1;  18  Stat,  at  L.  816;  The  Gaulle.  128 
U.  S.  474,  484  [ante,  496,  499],  and  cases  there 
cited. 

In  the  findings  of  fact,  the  circuit  court  after 

1361     sto^Q^t  ^^  much  detail,  the  course  of  the  ship's 

^      voyage,  the  conduct  of  her  master  and  o£Scers, 

the  position  and  character  of  the  various  light- 
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houses  and  other  safej^ards  which  she  passed, 
and  other  attendant  circumstances  imro^iately 
preceding  the  stranding,  distinctly  finds  aa 
lacts:  "Those  in  charce'of  the  navigation  of 
The  Montana  were  negligent,  in  that,  without 
having  taken  croes  betuinffs  of  the  liriit  at 
South  Stack,  and  so  determined  their  distance 
from  the  light,  they  took  an  east  tbrec-quartera 
south  course  before  passing  the  Skerries,  and 
without  seeing  the  Skerries  light;  and  in  Uiat 
they  continued  at  full  speed  after  hearing  the 
fog-gun  at  North  Stack;  and  in  that  they  took 
a  northeast  b}[  east  magnetic  course  on  hearing 
said  fog-gun,  instead  of  stopping  and  backing 
and  taking  a  westerly  course  out  of  Holyheaa 
Bay;  and  m  that  they  did  not  ascertain  their 
position  in  Holyhead  Bav  by  means  of  the  lighta 
and  fog-signals,  or  bv  the  useof  theleul,  or  by 
stopping  until  they  should,  by  thoae  means  or 
otherwise,  learn  where  their  ship  was." 

"  On  the  foregoing  facts,"  the  only  condn- 
sion  of  law  statea  by  the  circuit  court  (except 
those  aiffecting  the  right  of  subrogation  and  the 
amount  to  be  recovered)  Is  in  these  words: 
"  The  stranding  of  The  Montana  and  the  con* 
sequent  damage  to  her  cargo  having  been  the 
direct  result  of  the  negligence  of  the  master  and 
oflacers  of  the  steamer,  the  respondent  is  liable 
therefor."  Negligence  is  not  here  stated  as  a 
conclusion  of  law,  but  assumed  as  a  fact  al* 
ready  found.  The  oondusion  of  law  is,  in 
effect,  that,  such  beinethe  fact,  the  respondent 
is  liable,  notwithstanding  any  dause  in  the  bills 
of  lading. 

The  question  of  negligence  is  fully  and  sat- 
isfactonly  discussed  in  the  opinion  of  tb« 
district  court,  reported  in  17  Fed.  Ben.  877, 
and  in  that  of  the  circuit  comt,  reported  in  d8 
Blatchford,  872.  It  is  lareely,  if  not  wholly,  a 
question  of  fact,  the  decision  of  which  by  the 
circuit  court  cannot  be  reviewed  here;  and  so 
far  as  it  can  possibly  be  held  to  be  or  to  involve 
a  question  of  law,  it  is  suflSdent  to  say  that  the 
drcumstances  of  the  case,  aa  found  by  the  dr* 
cuit  court,  clearly  warrant,  if  thev  dio  not  re- 
quire, a  court  or  jury,  charged  with  the  duty 
of  determining  issues  of  fact,  to  find  that  tlie 
stranding  was  owing  to  the  negligence  of  the 
officers  of  the  ship. 

The  contention  that  the  appellant  is  not  a 
common  carrier  may  also  be  shortly  disposed 
of. 

By  the  settled  law,  in  the  absence  of  some 
valid  agreement  to  the  contrary,  the  owner  of 
a  general  ship,  carrying  goods  for  hire,  whether 
employed  in  internal,  in  coasting,  or  in  forei^ 
commerce,  is  a  common  carrier,  with  the  ha- 
bflity  of  an  insurer  a^inst  all  losses,  except 
only  from  such  irresistible  causes  as  the  act  of 
Ood  and  public  enemies.  Molloy,  bk.  2,  c.  S, 
§  2;  Bac.  Abr.  Carrier.  A;  Barclay  v.  OueuUay 
Gana,  8  Doug.  889;  2  Kent,  Oool  688,  609; 
Story,  Bailm.  ^  601;  The  Niagara  v.  Oardes, 
62  U.  8.  21  How.  7,  28  [16:  41.  461;  Thi  Lady 
Pike,  88  U.  8.  21  WalL  1,  14  [22:4w,  008]. 

In  the  present  case,  the  circuit  oonrt  has 
found  as  facts:  *'The  Montana  was  an  ocean 
steamer,  built  of  iron,  and  performed  regular 
service  as  a  common  carrier  of  merchandise 
and  passengers  between  the  Ports  of  Liverpool, 
En  eland,  and  New  York,  in  the  line  common- 
ly known  as  the  Ouion  line.  By  her,  and  by 
other  ships  in  that  line,  the  lespondent  wai 
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such  common  carrier.  On  March  2, 1880,  The 
Montana  left  the  Port  of  New  York,  on  one 
of  her  regular  voyages,  bound  for  Liverpool, 
England,  with  a  full  cargo,  consistUigof  about 
twenty-four  hundred  tons  of  merchandise,  and 
with  passengers. "  The  bills  of  ladine ,  annexed 
to  the  answer  and  to  the  findings  of  fact,  show 
that  the  four  shipments  in  question  amounted 
Co  less  than  one  hundred  and  thirty  tons,  or 
hardly  more  than  one  twentieth  part  of  the 
whole  cargo.  It  Is  clear,  therefore,  upon  this 
record,  that  the  appellant  is  a  common  carrier, 
and  liable  as  such,  unless  exempted  by  some 
clause  in  the  bills  of  lading. 

In  each  of  the  bills  of  hiding,  the  excepted 
perils,  for  loss  of  damage  from  which  it  is  stip- 
ulated that  the  appellant  shall  not  be  responsi- 
ble, include  "  barratry  of  master  or  mariners," 
and  all  perils  of  the  seas,  rivers  or  navigation, 
dcscribi^  more  particularly  in  one  of  the  bills 
of  lading  as  **  collision,  stranding  or  other  peril 
of  the  seas,  rivers  or  navigation,  of  whatever 
nature  or  kind  soever,  and  howsoever  such  col- 
lision, stranding  or  other  peril  may  be  caused,'* 
r4381  *^^  ^^  ^^  other  three  bills  of  lading  described 
*-  -*  more  generally  as  any  "accidents  of  the  seas, 
rivers  and  steam  navigation,  of  whatever  nat- 
ure or  kind  soever;"  and  each  bUl  of  lading 
adds,  in  the  following  words  in  the  one,  and 
in  equivalent  words  m  the  others,  "whether 
arising  from  the  negligence,  defaiilt,  or  error 
in  Judgment  of  the  master,  mariners,  engineers 
or  others  of  the  crew,  or  oUier wise  howsoever." 
If  the  bills  of  lading  had  not  contained  the 
clause  last  quoted,  it  is  quite  clear  that  the  other 
clauses  wouid  not  have  relieved  the  appellant 
from  liability  for  the  damage  to  the  goods 
from  the  stranding  of  the  ship  through  the  neg- 
ligence of  her  officers.  Collision  or  stranding 
is,  doubtless,  a  pNeril  of  the  seas;  and  a  policy 
of  insurance  against  perils  of  the  seas  covers  a 
loss  by  stranding  or  collision,  although  ariidng 
from  the  negligence  of  the  master  or  crew,  be- 
cause the  insurer  assumes  to  indemnify  the  as- 
sured against  losses  from  particular  perils,  and 
the  assured  does  not  warrant  that  his  servants 
ah  all  use  due  care  to  avoid  theuL  Oeneral  Mu  t. 
Ins.  Co.  V.  Sherwood,  55  U.  8.  U  How.  851, 
8C4,  B65  [14:452];  Orient  ln$.  Go,  v.  AdatM, 
123  U.  S.  67,  78  [31:63,  661;  Capeland  v.  New 
Enff.  M.  Ins.  Co.  2  Met.  482, 448-450.  But  the 
ordinary  contract  of  a  carrier  does  involve  an 
obligation  on  his  part  to  use  due  care  and  skill 
in  navigating  the  vessel  and  carrying  the  goods; 
and,  as  is  everywhere  held,  an  exception,  in 
the  bill  of  lading,  of  perils  of  the  sea  or  other 
specified  perils,  does  not  excuse  him  trom  that 
obligation,  or  exempt  him  from  liabilitv  for 
loss  or  damage  from  one  of  those  perils,  to 
which  the  negligence  of  himself  or  his  servants 
has  contributed.  N.  J.  Steam  JSav.  Co.  v. 
Mere/ianU  Bank,  47  U.  8.  6  How.  844  [12:4661; 
U.  S.  Exp.  Co.  V.  Eountee,  75  U.  8. 8  Wall.  842 


fl9:457];  Western  Transp.  Co.  v.  Downer,  78 
U.  8.  11  Wall.  129  [20:1601;  OriU  v.  Gentral 
Iron  ScretD  CoUier  Co.  L.  K.  1  C.  P.  600.  and 


L.  R.  8  C.  P.  476;  TlieXantho,  L.  R.  12  App. 
€as.  508,  510,  615. 

We  are  then  brought  to  the  consideration  of 
the  prindpal  Question  in  the  case,  namely:  the 
Talidity  and  effect  of  that  clause  in  each  bill  of 
lading'by  which  the  appellant  undertook  to  ex- 
empt itself  from  all  responsibility  for  loss  or 
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damage  by  perils  of  the  sea,  arising  from  neg- 
ligence of  the  master  and  crew  of  the  ship. 

This  question  appears  to  us  to  be  substaotial-      1 431 
ly  determined  by  the  judgment  of  this  court  in 
New  York  Cent.  R   Co.  v.  Loektoood,  84  U.  8. 
17  WaU.  857  [21:627]. 

That  case,  indeed,  differed  in  its  facts  from 
the  case  at  bar.  It  was  an  action  brought 
against  a  railroad  corporation  by  a  drover  who, 
while  beii^  carried  with  his  cattle  on  one  of  its 
trains  undW  an  agreement  which  it  had  re- 
quired him  to  sign,  and  by  which  he  was  to 
pay  certain  rates  for  the  carriage  of  the  cattle, 
to  pass  free  himself,  and  to  take  the  risks  of  idl 
injuries  to  himself  or  to  them,  was  injured  by 
the  negligence  of  the  defendant  or  its  servants. 

The  judgment  for  the  plaintiff ,  however,  was 
not  rested  upon  the  form  of  the  agreement,  or 
upon  any  dinerence  between  railroad  corpora- 
tions and  other  carriers,  or  between  carriers  by 
land  and  carriers  by  sea,  or  between  carriers  of 
passengers  and  carriers  of  f;oods,  but  upon  the 
broad  ground  that  no  public  carrier  is  permit- 
ted by  law  to  stipulate  for  an  exemption  from 
the  consequences  of  the  negligence  of  himself 
or  his  servants. 

The  very  question  there  at  issue,  defined  at 
the  beginning  of  the  opinion  as  "whether  a 
railroad  company,  carrying  passengers  for  hire, 
can  lavTfully  stipulate  not  to  be  answerable  for 
their  own  or  thdr  servants'  negligence  in  ref- 
erence to  such  carriage,"  was  stated  a  littlo 
further  on  in  more  general  terms  as  "  the  ques- 
tion before  propounded,  namely:  whether  com- 
mon carriers  may  excuse  themselves  from  lia- 
bility for  negligence;"  and  a  negative  answer 
to  the  question  thus  stated  was  a  necessary  Unk 
in  the  logical  chain  of  conclusions  announced 
at  the  end  of  the  <minion  as  constituting  the 
ratio  decidendi.  84  U  8.  17  Wall  859,  868, 
884r21.>684,685,  642]. 

The  course  of  reasoning,  supported  by  elab- 
orate argument  and  illustration,  and  by  copious 
references  to  authorities,  by  which  those  con- 
clusions were  reached,  may  be  summed  up  as 
follows: 

By  the  common  law  of  England  and  Amer- 
ica before  the  Declaration  of  Independence, 
recognized  by  the  weight  of  English  authority 
for  half  a  century  afterwards,  and  upheld  by 
decisions  of  the  highest  courts  of  many  8tates 
of  the  Union,  common  carriers  could  not  stip-  [44< 
ulate  for  immunity  for  their  own  or  their  serv- 
ants' n^ligence.  The  English  Railway  and 
Canal  lYaffic  Act  of  1854,*  declaring  void  all 
notices  and  conditions  made  by  those  classes  of 
common  carriers,  except  such  as  should  be  held 
by  the  court  or  judge  before  whom  the  case 
should  be  tried  to  be  just  and  reasonable,  was 
substantially  a  return  to  the  rule  of  the  com- 
mon law. 

The  only  important  modification  by  the 
Congress  of  the  United  8tates  of  the  previous- 
ly eusting  law  on  this  subject  is  the  Act  of 
1851  to  limit  the  liability  of  ship  owners  (Act 
of  March  8,  1851,  c.  48;  9  8tot.  at  L.  685;  R.  8. 
§^  4282-4289),  and  that  Act  leaves  them  liable 
without  limit  for  their  own  negligence,  and  lia- 
ble to  the  extent  of  the  ship  and  freight  for  the 
negligence  or  misconduct  of  the  master  and  crew. 

The  employment  of  a  common  carrier  is  a 
public  one,  charging  him  with  the  duty  of  ac- 

*See  1  Inters.  Com.  Rep.  845,  T  7. 
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commodatine  the  public  in  the  line  of  Ids  em- 
ploy men  t  A  common  carrier  is  such  by  virtue 
of  bis  occupation,  not  by  virtue  of  the  respon- 
sibilities under  which  he  rests.  Even  if  the 
extent  of  those  responsibilities  is  restricted  by 
law  or  by  contract,  the  nature  of  his  occupation 
makes  him  a  common  carrier  still.  A  common 
currier  may  become  a  private  carrier,  or  a  bailee 
for  hire,  when,  as  a  matter  of  accommodation 
or  special  enca^ment,  he  undertakes  to  carry 
something  which  it  is  not  his  business  to  carry. 
But  when  a  carrier  has  a  refi^larly  established 
business  for  carrying  all  or  certain  articles,  and 
especially  if  that  earner  is  a  corporation  created 
for  the  purpose  of  the  carrying  trade,  and  the 
carriage  of  the  articles  is  embraced  within  the 
scope  of  its  chartered  i)ower8,  it  is  a  common 
carrier;  and  a  special  contract  about  its  respon- 
■ibility  does  not  devest  it  of  that  character. 

The  fundamental  principle,  upon  which  the 
law  of  common  carriers  was  established,  was  to 
secure  the  utmost  care  and  diligence  in  the  per- 
formance of  their  duties.  That  end  was  ef- 
fected in  regard  to  goods,  by  charging  the 
common  carrier  as  an  insurer,  and  in  regard  to 
passengers,  by  exacting  the  highest  degree  of 
carefulness  and  diligence.  A  carrier  who  stip- 
ulates not  to  be  bound  to  the  exercise  of  care 
and  diligence  seeks  to  put  off  the  essential  du- 
ties of  his  employment. 
1 441  ]  Xor  can  those  duties  be  waived  in  respect  to 
his  agents  or  servants,  esi)ecially  where  the 
carrier  is  an  artificial  being,  incapable  of  acting 
except  by  agents  and  servants.  The  law  de- 
mands of  the  carrier  carefulness  and  diligence 
in  performing  the  service;  not  merely  an  ab- 
stract carefulness  and  diligence  in  proprietors 
and  stockholders  who  take  no  active  part  in  the 
business.  To  admit  such  a  distinction  in  the 
law  of  common  carriers,  as  the  business  is  now 
carried  on,  would  be  subversive  of  the  very  ob- 
ject of  Uie  law. 

The  carrier  and  his  customer  do  not  stand 
upon  a  footing  of  equality.  The  individual 
customer  has  no  real  freedom  of  choice.  He 
cannot  afford  to  higgle  or  stand  out,  and  seek 
redress  in  the  courts.  He  prefers  rather  to  ac- 
cept any  bill  of  lading,  or  to  sign  any  paper, 
that  the  carrier  presents;  and  in  most  cases  he 
has  no  alternative  but  to  do  this,  or  to  abandon 
his  business. 

Special  contracts  between  the  carrier  and  tho 
customer,  the  terms  of  which  are  Just  and  rea- 
sonable and  not  contrary  to  public  policy,  are 
upheld — such  as  those  exempting  Uie  carrier 
from  responsibility  for  losses  happening  from 
accident,  or  from  dangers  of  navigation  tnat  no 
human  skill  or  diligence  can  guara  against;  or 
for  money  or  other  valuable  articles,  liable  to 
be  stolen  or  damaged — ^unless  informed  of  their 
character  or  value;  or  for  perishable  articles  or 
live  animals,  when  injured  without  default  or 
negligence  of  the  carrier.  But  the  law  does  not 
allow  a  public  carrier  to  abandon  altogether  his 
obligations  to  the  public,  and  to  stipulate  for 
exemptions  whidi  are  unreasonable  and  im- 
proper, amounting  to  an  abnegation  of  the  es- 
sential duties  of  his  employment. 

It  being  against  the  policy  of  the  law  to  allow 
stipulations  which  will  relieve  the  railroad 
company  from  the  exerdse  of  care  or  dili^nce, 
or  wbicli,  in  other  words,  will  excuse  It  for 
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negligence  in  the  performance  of  its  duty,  the 
company  remains  liable  for  such  negligence. 

This  analysis  of  the  opinion  in  Railroad  Co. 
V.  Loektoooa^YiowB  that  it  affirms  and  rests  upon 
the  doctrine  that  an  express  stipulation  by  any 
common  carrier  for  hire,  in  a  contract  of  car- 
riage, that  he  shall  be  exempt  from  liability  for 
losses  caused  by  the  negligence  of  himself  or  [^^1 
his  servants,  is  unreasonaole  and  contrary  to 
public  policy,  and  consequently  void.  And 
such  has  always  been  the  understanding  of  this 
court,  expressed  in  several  later  cases.  South- 
em  Exp,  Co,  V.  OcOdweU,  88  U.  8.  21  Wall.  264, 


288  [22:556,  5581;  OgdefuHmrg  A  L.  C,  R.  Oo.  v. 
PrcUt,  80  U.  8. 22  Wall.  123,  184  [22:827,  8311; 
Bank  of  Ky.  ▼.  Adam  Exp,  Co,  93  U.  8.  174, 


188  [23:872,  876];  Grand  Trunk  R  Co.  y.  Ste- 
ven8,  95  U.  8.  635  [24:535];  Hart  v.  A.  R.  Go. 
112  U.  8.  331,  338  [28:717,  720];  Phmnix  1m, 
Co.  ▼.  Erie  db  TT.  Tranep.  Co.  117  U.  8.  812,  322 
[29:873,  878]:  Tnman  v.  8.  C.  R.  Co.  129  U.  3. 
128[onfe,  612]. 

The  fi'eneral  doctrine  is  nowhere  stated  more 
explicitly  than  in  Hart  v.  PeniMvlvania  R.  Co. 
and  Phcenix  Ins.  Co.  v.  Erie  A  W.  TraTtep.  Co., 
lust  cited;  and  there  does  not  apj)ear  to  us  to 
be  anything  in  the  decision  or  opinion  in  either 
of  those  cases  which  supports  the  appellant's 
position. 

In  the  one  case,  a  contract  ftirly  made  be> 
tween  a  railroad  company  and  the  owner  of  the 
goods,  and  sdgned  by  the  latter,  by  which  he 
was  to  pay  a  rate  of  freight  based  on  the  condi- 
tion that  the  company  assumed  liability  only  to 
the  extent  of  an  agreed  valuation  of  the  goods, 
even  in  case  of  loss  or  damage  by  its  negligence, 
was  upheld  as  Just  and  reasonable,  Mcause  a 
proper  and  lawful  mode  of  securing  a  due  pro- 
port  ion  between  the  amount  for  which  the 
carrier  might  be  responsible  and  the  compensa- 
tion which  he  received,  and  of  protecting  him- 
self against  extravagant  or  fanciful  valuations 
— which  is  quite  different  from  exempting 
himself  from  all  responsibility  whatever  for  the 
neffligence  of  himself  and  his  servants. 

ui  the  other,  the  decision  was  that,  as  a 
common  carrier  might  lawfully  obtain  from  a 
third  person  insurance  on  the  goods  carried 
against  loss  by  the  usual  perils,  though  occa- 
flloned  by  negligence  of  the  carrier's  servants, 
a  stipulationin  a  bill  of  lading  that  the  carrier, 
when  Uable  for  the  loss,  should  have  the  benefit 
of  any  insurance  effected  on  the  goods,  was 
valid  as  between  the  carrier  ai^d  the  shipper, 
even  when  the  negligence  of  the  carrier's  serv- 
ants was  the  cause  m  the  loss.  Upholding  aa 
agreement  by  wUdi  the  carrier  receives  the 
ben^t  of  any  insurance  obtained  by  the  shipper 
from  a  third  person  is  quite  different  from  pier- 
mitting  the  carrier  to  compel  the  shipper  to  ob- 
tain insurance,  or  to  stand  his  own  insurer, 
against  negligence  on  the  part  of  the  carrier. 

It  was  arffued  for  the  appellant  that  the  law 
of  New  Ton,  the  lex  lodeontntetue.  was  settled 
by  recent  decisions  of  the  Oourt  of  Appeals  of 
that  State  in  favor  of  the  riffht  of  a  carrier  of 
goods  or  passengers,  by  land  or  water,  to  stip- 
ulate for  exemption  from  all  liability  for  lut 
own  negligence.  Mfmard  t.  $yraeu9$,  B.  S 
N.  r.  &  Co.  71  N.  Y.  180;  BpSnetH  t.  AUm 
Steanuhip  Co.  80  N.  Y.  71. 

But  on  tills  subject,  aa  on  any  queetloa  de> 

129  U.& 


[443] 


1888. 


LiYBBPOOL  AHD  Gbbat  Wbstbrn  Stsam  Co.  y.  Phknix  Ihb.  Co.       897-464 


[444] 


pending  upon  mercantile  law  and  not  upon  local 
statute  or  usw,  it  is  well  settled  that  the 
Courts  of  the  United  States  are  not  bound  bv 
decisions  of  the  courts  of  the  State,  but  will 
exercise  their  own  judgment,  eren  when  their 
iurlsdiction  attaches  onlv  by  reason  of  the  cit- 
irensbip  of  the  parties,  in  an  action  at  law  of 
which  the  courts  of  the  State  haye  concurrent 

rsdiction,  and  upon  a  contract  made  and  to 
pN^ormed  within  the  State.  Ifeio  Tork 
Cent,  R,  Co,  v.  Loekwood,  84  U.  8. 17  Wall.  857. 
368  pi;627.  6861;  Mwrick  ▼.  Mich,  Omt.  B,  Co. 
107  tJ.  S.  102  [27:825];  Carpenter  v.  Providence 
W(uIiingion  In$.  Co.  41  U.  B.  16  Pet.  495.  611 
[10:1044];  ffioift  v.  2\/ion.  41  U.  S.  16  Pet.  1 
[10:866];  Brooklyn  (Hty  A  JST.  B.  Co.  v.  Nat. 
Bank  of  the  Bepublie,  102  U.  S.  14  ^:611; 
Burgese  v.  SeUgman,  107  U.  S.  20,  88  [!37:859, 
366];  Smith  ▼.  Alabama,  124  U.  S.  466.  478 
[81:508,  6121;  Bueher  v.  Cheshire  B,  Co.  125  U. 
S.  555.  588  pi:795.  798].  The  decisions  of  the 
state  courts  certainly  cannot  be  allowed  any 
greater  weight  in  the  federal  courts  when  ezer- 
daing  the  c^miralty  and  maritime  Jurisdiction 
exclusively  vested  m  them  by  the  Constitution 
of  the  United  States. 

It  was  also  argued  in  behalf  of  the  appellant, 
that  the  validity  and  effect  of  this  contract,  to 
be  performed  principally  upon  the  high  seas, 
should  be  governed  by  the  ^neral  maritime 
law.  and  that  by  that  law  such  stipulations  are 
valid.    To  this  argument  there  are  two  answers: 

First.  There  is  not  shown  to  be  any  such  gen- 
eral maritime  law.  The  industry  of  the  learned 
counsel  for  the  appellant  has  collected  articles 
of  codes,  decisions  of  courts  and  opinions  of 
commentators  in  France.  Italy.  Germany  and 
Holland,  tending  to  show  that,  by  the  law  ad- 
ministered in  those  countries,  such  a  stipulation 
would  be  valid.  But  those  decisions  and  opin- 
ions do  not  appear  to  have  been  based  on  ^n- 
eral  maritime  law,  but  largely,  if  not  wholly, 
upon  provisions  or  omissions  in  the  codes  of 
the  particular  country;  and  it  has  been  said  by 
many  jurists  that  the  law  of  France,  at  least, 
was  oUierwise.  See  2  Pardessus,  Droit  Com- 
mercial, no.  642:4Qoujet&Meyer.  Diet  Droit 
Commercial,  2a  ed.  Yoiturier,  nos.  1.  81;  2 
Troplong.  Droit  Civil,  nos.  894,  910.  942,  and 
other  books  cited  in  PeninetUar  db  0.  Steam 
Nat.  Co.  V.  Shand,  8  Moore,  P.  C.  N.  8.  272, 
278,  285,  286;  25  Laurent.  Droit  Civil  Francais, 
no.  582;  Mellisb,  L,  J,,  in  Cohen  v.  Southeast- 
ern B.  Co.  h.  U.  2  Exch.  Div.  268,  257. 

Second.  The  general  maritime  law  is  in  force 
in  this  country,  or  in  any  other,  so  far  only  as 
it  has  been  adopted  by  the  laws  or  usages  there- 
of; and  no  rule  of  the  general  maritime  law  (if 
any  exists)  concerning  the  validity  of  such  a 
stipulation  as  that  now  before  us  has  ever  been 
adopted  in  the  United  States  or  in  England,  or 
recognized  in  the  admiralty  courts  of  either. 
The  Lottateanna,  88  U.  S.  21  Wall.  558  [22: 
654];  The  Scotland,  105  U.  S.  24,  29,  83  f26: 
1001,  1003,  1004];  The  Belgenland,  114  U.  S. 
855,  869  [5i9: 152, 167]:  The  ffarri^urg,  119  U. 
8.  199  PO;  358];  2 he  Hamburg,  2  Moore,  P.  0. 
N.  S.  m,  819;  S.  a  Brown  &  Lush.  268,  272; 
JJoyd  ▼.  Ouibert,  L.  R.  1  Q.  B.  116, 123, 124; 
B.  a  6  Best  &  8.  100, 134.  136;  The  Oaetano 
d  Maria,  L.  R.  7  Prob.  Div.  137.  143. 

It  was  argued  in  this  court,  as  it  had  been 
below,  that  as  the  contract  was  to  be  chiefly 
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performed  on  board  of  a  British  vessel  and  to 
be  finally  completed  in  Great  Britain,  and  the 
damase  occurred  in  Great  Britain,  the  case 
should  be  determined  by  the  British  law,  and 
that  by  that  law  the  clause  exempting  the  ap- 
pellant from  liability  for  losses  occasioned  by 
the  negligence  of  its  servants  was  valid. 

The  circuit  court  declined  to  yield  to  this 
argument,  upon  two  grounds:  Ist.  That  as  the 
answer  expressly  admitted  the  jurisdiction  of 
Uie  circuit  court  asserted  in  the  libel,  and  the 
law  of  Great  Britain  had  not  been  set  up  in  the 
answer  nor  proved  as  a  fact,  the  case  must  be 
decided  according  to  the  law  of  the  federal 
courts  as  a  question  of  general  oommerdd  law. 
2d.  That  there  was  nothing  in  the  contracts  of 
afltefghtment  to  indicate  a  contracting  in  view 
of  any  other  law  than  the  recognized  law  of  such  [  445  ] 
forum  in  the  United  States  as  should  have  cog- 
nizance of  suits  on  the  contracts.  22  Blatchf .  397. 

The  law  of  Great  Britain  since  the  Declara- 
tion of  Independence  is  the  law  of  a  foreign 
country,  ana,  like  any  other  foreign  law,  la 
matter  of  fact,  which  the  courts  of  this  country 
cannot  be  presumed  to  be  acquainted  with,  or 
to  have  judicial  knowledge  of,  unless  it  is 
pleaded  and  proved. 

The  rule  that  the  courts  of  one  country  can- 
not take  cognizance  of  the  law  of  another 
without  plea  and  proof  has  been  constantly 
maintained  at  law  and  in  ^uity.  in  England 
and  America.  Church  v.  Elubbart,  6  U.  S.  2 
Cranch,  187,  286  [2:249];  Ennis  v.  SmitK  55 
U.  8.  14  How.  m,  426,  427  [14: 472];  Dainese 
V.  Hale,  91  U.  8.  13,  20,  21  [23:  190,  1981; 
Pierce  v.  Indselh,  106  U.  8.  646  [27:254];  m 
parte  Cridland,  8  Ves.  &  B.  94,  99;  Lloyd  v. 
Ouibert,  L.  R  1  Q.  B.  116, 129;  S.  C.  6,Besr& 
8.  100.  142.  In  the  case  last  cited,  Mr.  Jt^tice 
Willes,  delivering  judgment  in  the  Exchequer 
Chamber,  said:  '*In  oraer  to  preclude  all  mis- 
apprehension, it  may  be  well  to  add,  that  a 
EartjT  who  relies  upon  a  right  or  an  exemption 
y  foreign  law  is  bound  to  bring  such  law 
properly  before  the  court,  and  to  establish  it  in 
proof.  Otherwise  the  court,  not  being  entitled 
to  notice  such  law  without  judicial  proof,  must 
proceed  according  to  the  law  of  England." 

The  decision  in  Lamar  v.  Micou,  112  U.  8. 
462  [28:751],  and  114  U.  8.  218  [29:94],  did  not 
in  the  least  Qualify  this  rule,  but  only  applied 
the  settled  aoctrine  that  the  Circuit  Courts  of 
the  United  States,  and  this  court  on  appeal 
from  their  decisions,  take  judicial  notice  of  the 
laws  of  the  several  States  of  the  Union  as  do- 
mestic laws;  and  it  has  since  been  adjudged,  in 
accordance  with  the  general  rule  as  to  foreign 
law,  that  this  court,  upon  writ  of  error  to  the 
highest  court  of  a  State,  does  not  take  judicial 
notice  of  the  law  of  another  State,  not  proved 
in  that  court  and  made  part  of  the  record  sent 
up.  unless  by  the  local  law  that  court  takes 
judicial  notice  of  it.  Bdnley  ▼.  Donoghue,  116 
U.  8.  1  [29:635];  BenaudY.  AhboU,  116  U.  8. 
277,  285  [29: 629,  6811. 

The  nue  is  as  well  established  in  courts  of 
admiralty  as  in  courts  of  common  law  or  court! 
of  equity.  Chief  Justice  MaxshaM,  delivering 
judgment  in  the  earliest  admiralty  anp^  in 
whteh  he  took  part,  said  :  "That  the  laws  of 
a  foreign  nation,  designed  only  for  the  direc-  [446; 
tion  of  its  own  affairs,  are  not  to  be  noticed  by 
the  courts  of  other  countries,  unless  proved  as  ■ 

;98 


A 


807-464 


SUPBEICB  COUBT  OF  THE  UNITED  StATBS. 


Oct.  Tsbm, 


[447] 


facts,  and  that  this  court,  with  respect  to  facts, 
is  limited  to  the  statement  made  in  the  court 
below,  cannot  be  questioned."  Talbot  y.  See- 
man,  5  U.  8.  1  Oranch,  1,  88  [2: 16].  And  in 
a  recent  case  in  admiralty,  Mr,  Justice  Bradley 
said:  "If  a  collision  should  occur  in  British 
waters,  at  least  between  British  ships,  and  the 
injured  party  should  seek  relief  in  our  courts, 
we  would  aaminister  justice  according  to  the 
British  law,  so  far  as  the  rights  and  liabilities 
of  the  parties  were  concemeo,  proyided  it  were 
shown  what  that  law  was.  It  not  shown,  we 
would  apply  our  own  law  to  the  case.  In  the 
French  or  Dutch  tribunals  they  would  do  the 
same."    The  Scotland,  105  U.  8.  24,  29  [26: 

1001.  loog. 

So  Sir  William  Scott,  in  the  High  Court  of 
Admiralty,  said:  "Upon  all  principles  of  com- 
mon jurisprudence,  foreign  law  is  always  to  be 
proyed  as  a  fact."  T?ie  Louis,  2  Dodson,  210, 
241.  To  the  same  effect  are  the  judgments  of 
the  Judicial  Committee  of  the  Priyy  Council  in 
The  Prince  George,  4  Moore,  P.  C.  21.  and  The 
PeerlesSf  18  Moore,  P.  C.  484.  And  in  a  more 
recent  case,  cited  by  the  appellant,  Sir  Kobert 
Phillimore  said:  "I  haye  no  doubt  whateyer 
that  those  who  rely  upon  the  difference  between 
the  foreign  law  and  the  law  of  the  forum  in 
which  (the  case  is  brought  are  bound  to  estab- 
lish that  difference  by  competent  eyidence." 
T/ie  Duero,  L.  R.  2  Adm.  &  EccL  808,  897. 

It  was,  therefore,  rightly  held  by  the  circuit 
court,  upon  the  pleadings  and  proofs  upon 
which  the  case  had  been  argued,  that  the  ques- 
tion whether  the  British  law  differed  from  our 
own  was  not  open. 

But  it  appears  by  the  supplemental  record, 
certified  to  this  court  in  obedience  to  a  writ  of 
certiorari,  that  after  the  circuit  court  had  de- 
liyered  its  opinion  and  filed  its  findings  of  fact 
and  conclusions  of  law,  and  before  the  entry 
of  a  final  decree,  the  appellant  moved  for  leaye 
to  amend  the  answer  by  ayerring  the  existence 
of  the  British  law  and  its  applicability  to  this 
case,  and  to  proye  that  law;  and  that  the  mo- 
tion was  denied  by  the  circuit  court,  because 
the  proposed  allegation  did  not  set  up  any  fact 
unknown  to  the  appellant  at  the  time  of  fiUne 
the  original  answer,  and  could  not  be  allowed 
under  the  rules  of  that  court  22  Blatcbf .  402- 
404. 

On  such  a  question  we  should  be  slow  to 
oyerrule  a  decision  of  the  circuit  court  But 
we  are  not  prepared  to  say  that  if,  upon  full 
consideration,  justice  should  appear  to  require 
it,  we  might  not  do  so,  and  order  the  case  to 
be  remanded  to  that  court  with  directions  to 
allow  the  answer  to  be  amended  and  proof  of 
the  foreign  law  to  be  introduced.  The  Adeline^ 
18  U.  S.  9  Cranch,  244,  284  [8:719];  The  Mart- 
anna  Flora,  24  U.  S.  11  Wheat  -  -  -  - 
Ths  Charki  Morgan,  116 
Merchante  Ins.  Ua,  y.  Allen 
8581;  The  Gazelle,  128  U.  S.  474  [ante,  4^6]. 
And  the  question  of  the  effect  which  the  law 
of  Qreat  Britain,  if  duly  alleged  and  proyed, 
should  haye  upon  this  case  has  been  fully  and 
ably  argued. 

Under  these  circumstances,  we  prefer  not  to 
rest  our  judgment  upon  technical  grounds  of 
pleading  or  eyidence,  but,  taking  the  same 
course  as  in  Mercliants  Ins,  Co,  y.  Allen,  just 
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cited,  proceed  to  consider  the  question  of  the 
effect  of  the  proof  offered,  if  admitted. 

It  appears  by  the  cases  cited  in  behalf  of  the 
appellant,  and  is  hardly  denied  by  the  appel- 
lee, that  under  the  existing  law  of  Great 
Britain,  as  declared  by  the  latest  decisions  of 
her  courts,  common  carriers,  by  land  or  sea, 
except  so  far  as  they  are  controUed  by  the  pro- 
yisions  of  the  Railway  and  Canal  Tn^c  Act 
of  1854,*  are  permitted  to  exempt  themselves  by 
express  contract  from  responsibility  for  losses 
occasioned  by  negligence  of  their  seryants. 
The  Duero,  L.  R.  2  Adm.  f&  Eccl.  898;  Taulh 
man  y.  i\w.  Steam  Natf,  Co.  26  L.  T.  N.  S.  704; 
Steel  y.  State  Line  Steamshw  Cb.  L.  R.  8  Appi 
Cas.  72;  Manchester,  S.  d  L.  B,  Co.  y.  Brown, 
L.  R  8  App.  Cas.  703.  It  may  therefore  be 
assumed  that  the  stipulation  now  in  question, 
though  inyalid  by  our  law,  would  he  yalid  ac- 
cordmg  to  the  law  of  Qreat  Britain. 

The  general  rule  as  to  what  law  should  pre- 
yail,  in  case  of  a  conflict  of  laws  concerning  a 
priyate  contract,  was  concisely  and  exactly 
stated  before  the  Declaration  of  Independence 
by  Lord  Mansfield  (as  reported  by  ^Slir  William 
Blackstone,  who  had  been  of  counsel  in  the 
case)  as  follows:  "The  general  rule,  established  [448] 
ex  comitate  etjure  gentium,  is  that  the  place 
where  the  contract  is  made,  and  not  where  tho 
action  is  brought,  is  to  be  considered  in  ex* 
pounding  and  exiforcing  the  contract  But 
this  rule  admits  of  an  exception,  when  the 
parties  (at  the  time  of  making  the  contract)  had 
a  yiew  to  a  different  kingdom.  Robinson  y. 
Eland,  1  W.  BL  234,  256,  258;  8.  C.  2  Burr. 
1077,  1078. 

The  recent  decisions  by  eminent  English 
judges,  cited  at  the  bar,  so  clearly  affirm  and 
so  strikingly  illustrate  the  rule,  as  applied  to 
cases  more  or  less  resembling  the  case  before 
us,  that  a  full  statement  of  them  will  not  be 
inappropriate. 

In  Peninsular  d  0.  Steam  Nae.  Co.  ▼.  Shandy 
8  Moore,  P.  C.  N.  S.  272,  290,  Lord  Justice 
Turner,  deliyering  Judgement  in  the  Priyy 
Council,  reyersing  a  decision  of  the  Supreme 
Court  of  Mauritius,  said:  "The  general  rule  it 
that  the  law  of  the  country  where  a  contract  k 
made  goyems  as  to  the  nature,  the  obligation 
and  the  interpretation  of  it  The  parties  to  a 
contract  are  either  the  subjects  of  the  powei 
there  ruling,  or  as  temporary  residents  owe  it 
a  temporanr  allegiance;  in  either  case  equally, 
they  must  be  understood  to  submit  to  the  law 
there  preydling,  and  to  a^ree  to  its  action  upon 
their  contract.  It  is,  ox  opiurse,  Immatcml 
that  such  agreement  is  not  expressed  in  terms; 
it  is  equally  an  agreement  in  fact,  presumed 
dejure;  ana  a  foreign  court  interpreting  or  en- 
forcing it  on  any  contrary  rule  defeats  the  In- 
tention of  the  piuties,  as  well  as  neglects  to  ob> 
serye  the  recognized  oomity  of  nations.** 

It  was  accordingly  held  that  the  law  of 
England,  and  not  the  French  law  hi  force  at 
Mauritius,  goyemed  the  yalidity  and  construc- 
tion of  a  contract  made  hi  an  English  port  be- 
tween an  English  company  ana  an  Engiiah 
subject  to  carry  him  thence  by  way  of  iJex- 
andria  and  Suez  to  Mauritius,  and  cootainiiig 
a  stipulation  that  the  company  should  not  be 
liable  for  loss  of  passengers'  baggage,  whi^ 
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the  court  in  Mauritius  iiad  held  to  be  invalid 
by  the  French  law,    8  Moore,  P.  C.  N.  8.  278. 

Lord  Justice  Turner  observed,  that  it  was  a 
satisfaction  to  find  that  the  Court  of  Cassation 
in  F^nce  had  pronounced  a  jud^ent  to  the 
same  effect,  under  precisely  similar  circum- 
[440]  stances,  in  the  case  of  a  French  officer  taking 
passage  at  Hong  Eoog,  an  English  possession 
for  Iriarseillesin  France,  under  a  like  contract, 
on  a  ship  of  the  same  company,  which  was 
wrecked  in  the  Red  Sea,  owing  to  the  negli- 
gence of  her  master  and  crew.  Julien  y,  fin- 
%n9ular  d  0.  Steam  Nat.  Co,  imperfectly  stated 
in  8  Moore  P.  C.  N.  8.  282,  note,  and  fully  re- 
ported in  75  Journal  du  Palais  (1864)  225. 

The  case  of  Lloyd  v.  Ouibert,  6  Best  &  8. 
100;  iSL  a  L.  R  1  Q.  B.  115,  decided  in  the 
Queen's  Bench  before,  and  the  Exchequer 
Chamber  after,  the  decision  in  the  Privy  Coun- 
cil Just  referred  to,  presented  this  peculiar 
state  of  facts:  A  French  ship  owned  by  French- 
men was  chartered  by  the  master,  in  pursu- 
ance of  his  general  authority  as  such,  in  a 
Danish  West  India  island,  to  a  British  subject, 
who  knew  her  to  be  French,  for  a  voyage 
from  St  Marc  in  Hayti  to  Havre,  London  or 
Liverpool  at  the  charterer's  option,  and  he 
shipped  a  cargo  from  St  Marc  to  Liverpool. 
On  the  vovage,  the  ship  sustained  damage  from 
a  storm  wnicn  compelled  her  to  put  into  a  Por- 
tuguese port  There  the  master  lawfully  bor- 
rowed money  on  bottomry,  and  repaired  the 
Fhip  and  she  carried  her  cari^o  safe  to  Liverpool. 
The  bondholder  proceeded  in  an  English  Court 
of  Admiralty  a^inst  the  ship,  freight  and 
cargo,  which  bemg  insufficient  to  satisfy  the 
bond,  he  brought  an  action  at  law  to  recover 
the  deficiency  against  the  owners  of  the  ship; 
and  they  abandoned  the  ship  and  freight  in 
such  manner  as  by  the  French  law  at^olved 
them  from  liability.  It  was  held  that  the 
French  law  governed  the  case,  and  therefore 
the  plaintiff  could  not  recover. 

It  thus  appears  that  in  that  case  the  question 
of  the  intent  of  the  parties  was  complicated 
with  that  of  the  lawful  authority  of  the  mas- 
ter; and  the  decision  in  the  Queen's  Bench  was 
Eut  wholly  upon  the  ground  that  the  extent  of 
is  authority  to  bind  the  ship,  the  freight  or 
the  owneis  was  limited  by  the  law  of  thenome 
port  of  the  ship,  of  which  her  flag  was  suffi- 
cient notice.  6  Best  &  S.  100.  That  decision 
was  in  accordance  with  an  earlier  one  of  Mr, 
Justice  Story,  in  Pope  v.  Nickereon,  8  Story, 
465;  as  well  as  with  later  ones  in  the  Privy 
Council,  on  appeal  from  the  High  Court  of 
[450]  Admiralty,  in  which  the  validity  of  a  bottomry 
bond  has  been  determined  by  tne  law  prevail- 
ing at  the  home  port  of  the  ship,  and  not  by 
the  law  of  the  port  where  the  bond  was  given. 
The  Kamak.  L  R.  2  Priv.  0.  505,  512;  Hie 
Gaetano  d  Maria,  L.  R.  7  Prob.  Div.  187. 
See  also  The  Woodland,  7  Ben.  110,  118,  14 
Blatchf.  499,  503,  and  104  U.  S.  180  [26:705]. 

The  Judgment  in  the  Exchequer  Chamber 
In  Lhydv,  Gtiibert  was  put  upon  somewhat 
broader  ground.  Mr.  Justice  Willes,  in  deliv- 
ering that  judgment,  said:  "It  is  generally 
agreed  that  the  law  of  the  place  where  the  con- 
tract is  made  is  prima  facie  that  which  the 
parties  intended,  or  ought  to  be  presumed  to 
nave  adopted  as  the  footing  upon  which  they 
dealt,  and  that  such  law  ought  therefore  to 
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prevail  in  the  absence  of  circumstances  indi* 
eating  a  different  intention,  as,  for  instance, 
that  tne  contract  is  to  be  entirely  performed 
elsewhere,  or  that  the  subject  matter  is  immov- 
able property  situated  in  another  countiy,  and 
so  forth;  which  latter,  though  sometimes  treat- 
ed as  distinct  rules,  appear  more  properly  to 
be  classed  as  exceptions  to  the  more  general 
one,  by  reason  of  the  circumstances  indicating 
an  intention  to  be  bound  by  a  law  different 
from  that  of  the  place  where  the  contract  is 
made;  which  intention  is  inferred  from  the 
subject  matter  and  from  the  surrounding  cir- 
cumstances, so  far  as  they  are  relevant  to  con- 
strue and  determine  the  character  of  the  con- 
tract" L.  R.  1  Q.  B.  122,  128;  6  Best  &  S. 
188. 

It  was  accordingly  held,  conformably  to  the 
i^idgmeuim Peninsular  db  0.  Steam Nav.  Oo.  v. 
Shand,  above  cited,  that  the  law  of  England,  as 
the  law  of  the  place  of  final  performance  or  port 
of  discharge,  did  not  govern  the  case,  because 
it  was  "manifest  that  what  was  to  be  done  at 
Liverpool  was  but  a  small  portion  of  the  entire 
service  to  be  rendered,  and  that  the  character 
of  the  contract  cannot  be  determined  thereby," 
although  as  to  the  mode  of  delivery  the  usages 
of  Liverpool  would  govern.  L.  R  1  Q.  B.  125, 
126;  6  Best  &  8.  187.  It  was  then  observed 
that  the  law  of  Portugal,  in  force  where  the 
bottomry  bond  was  given,  could  not  affect  the 
case;  that  the  law  of  Hayti  had  not  been  men- 
tioned or  relied  upon  in  argument;  and  that 
"in  favor  of  the  law  of  Denmark,  there  is  the 
cardinal  fact  that  the  contract  was  made  in 
Danish  territory,  and  further,  that  the  first  act 
done  towards  performance  was  weighing  an- 
chor in  a  Danish  port;"  and  it  was  finally,  upon 
a  view  of  all  the  circumstances  of  the  case,  de- 
cided that  the  law  of  France,  to  which  ^e  ship 
and  her  owners  belonged,  must  govern  the 
question  at  issue. 

The  decision  was,  in  substance,  that  the  pre- 
sumption that  the  contract  shoula  be  governed 
by  the  law  of  Denmark,  in  force  where  it  was 
made,  was  not  overcome  in  favor  of  the  law  of 
England  by  the  fact  that  the  voyage  was  to  an 
English  port  and  the  charterer  an  Englishman, 
nor  in  favor  of  the  law  of  Portugal  by  the  fact 
that  the  bottomry  bond  was  given  in  a  Portu- 
guese port;  but  that  the  ordinary  presumption 
was  overcome  by  the  consideration  that  French 
owners  and  an  English  charterer,  m^dn?  a 
charter-party  in  the  French  language  of  a 
French  ship,  in  a  port  where  both  were  for- 
eigners, to  be  performed  partly  thereby  weigh- 
ing anchor  for  the  port  of  loading  (a  place 
where  both  parties  would  also  be  foreigners), 
partly  at  that  port  by  taking  the  cargo  on  boara, 
principally  on  the  high  seas,  and  partly  by  final 
delivery  in  the  port  of  discharge,  must  have 
intend^  to  look  to  the  law  of  France  as  gov- 
erning the  question  of  the  liability  of  the  own- 
er beyond  the  value  of  the  ship  and  freight 

In  two  later  cases,  in  each  of  which  the  judg- 
ment of  the  Queen's  Bench  Division  was  af- 
firmed by  the  Court  of  Appeal,  the  law  of  the 
place  where  the  contract  was  made  was  held 
to  govern,  notwithstanding  some  of  the  facts 
strongly  pointed  toward  the  application  of 
another  law;  in  the  one  case,  to  the  law  of 
the  ship's  fiag;  and  in  the  other,  to  the  law  of  the 
port  where  that  part  of  the  contract  was  to  be 

795 


[45] 


807-464 


SUPBXiaB  COTJBT  OF  THB  UhITBD  StATBB. 


Oct.  Tbbx^ 


452] 


453] 


perfonned,  for  the  nonperformanoe  of  which 
the  suit  was  brought. 

Id  the  first  case,  a  bill  of  lading,  issued  in 
England  in  the  English  language  to  an  English 
subject,  by  a  company  described  therein  as  an 
English  company  ana  in  fact  registered  both 
in  England  and  in  Holland,  for  goods  shipped 
at  Singapore,  an  English  port,  to  be  carried  to 
a  port  in  Java,  a  Dutch  possession,  in  a  vessel 
with  a  Dutch  name,  registered  in  Holland, 
commanded  by  a  Dutch  master  and  carrying 
the  Dutch  flag,  in  order  to  obtain  the  privilege 
of  trading  with  Java,  was  held  to  be  governed 
by  the  law  of  England,  and  not  by  that  of  Hol- 
land, in  determining  the  validity  and  construc- 
tion of  a  dause  exempting  the  company  from 
liabiUty  for  negligence  of  master  and  crew;  and 
LcfrdM  JtuHeeB  Brett  and  Lindley  both  consid- 
ered it  immaterial  whether  the  ship  was  re- 
garded as  £higlish  or  Dutch.  Chartered  Mer- 
cantile Bank  V.  Netherlands  India  Steam  Nav. 
C^.  L.  R  0  Q.  B.  Div.118,  and  L.  R.  10  Q.  B. 
Dlv.  521,  6^  686,  640,  644. 

As  Lord  JuiHee  Lindley  observed:  "This 
conclusion  is  not  at  all  at  variance  with  JUoyd 
T.  Oiiibert,  but  rather  in  accordance  with  it  It 
is  true  that  in  that  case  the  law  of  the  flag  pre- 
vailed; but  the  intention  of  the  parties  was  ad- 
mitted to  be  the  crucial  test;  and  the  law  of  the 
ship's  flag  was  considered  as  the  law  intended 
by  the  p&ties  to  govern  their  contract,  as  there 
TeellY  was  no  other  law  which  they  could  rea- 
sonably be  supposed  to  have  contemplated. 
The  plaintiff  there  was  English,  the  defendant 
French;  the  lex  loci eontraettu  was  Danish;  the 
ship  was  French;  her  master  was  French,  and 
the  contract  was  in  the  iVench  language.  The 
voyaare  was  from  Hayti  to  Liverpool.  The 
facts  here  are  entirely  different,  and  so  is  the  in- 
ference to  be  deduced  from  them.  The  lex  hei 
eontraetus  was  here  English,  and  ought  to  pre- 
vail unless  there  is  some  ffood  ground  to  the 
contrary.  So  far  from  there  being  such  ground, 
the  inference  is  very  strong  that  the  parlies 
really  intended  to  contract  with  reference  to 
EMli9h  law."    L.  R.  10  Q.  B.  Div.  640. 

in  the  remaining  English  case,  a  contract 
made  in  London  between  two  English  mercan- 
tile houses,  by  which  one  agreed  to  sell  to  the 
other  20,000  tons  of  Algemn  esparto,  to  be 
shipped  by  a  French  company  at  an  Algerian 
port  on  board  vessels  funiished  by  the  pur- 
chasers at  London,  and  to  be  paid  for  by  them 
in  London  on  arrival,  was  held  to  be  an  En- 
glish contract,  governed  by  English  law;  not- 
withstanding that  the  shipment  of  the  goods 
in  Algiers  had  been  prevoited  by  ffi$  major, 
which,  by  the  law  of  France  in  force  there,  ex- 
cused the  sellers  from  performing  the  contract 
Jacobe  v.  Oridit  Lyonnaie,  L.  R.  12  Q.  B.  Div. 
689. 

That  result  was  reached  by  applying  the  gen- 
eral rule,  expressed  by  Den  man,  /.,  in  uese 
words:  '*The  general  rule  is,  that  where  a  con- 
tract is  made  in  England  between  merchants 
carrying  on  business  here,  as  this  is  but  to  be 
performed  elsewhere,  the  construction  of  the 
contract,  and  all  its  incidents,  are  to  be  gov- 
erned by  the  law  of  the  country  where  the  con- 
tract is  made,  unless  there  is  something  to  show 
that  the  intention  of  the  parties  was  that  the 
law  of  the  countir  where  the  contract  is  to  be 
performed  shoula  prevail;"  and  summed  up 
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by  the  Court  of  Appeal,  consisting  of  Brett, 
if.  jS.,  and  Bowen,  £.«/'.,  as  follows:  "The 
broad  rule  is  that  the  law  of  a  country  where  a 
contract  is  made  presumably  governs  the  nat- 
ure, the  obligation  and  the  interpretation  of  it, 
unless  the  contrary  appears  to  be  the  expressed 
intention  of  the  parties."  L.  R.  12  Q.  B.  Div. 
696,  697.  600. 

This  court  has  not  heretofore  had  occasion 
to  consider  by  what  law  contracts  like  those 
now  before  us  should  be  expounded.  But  it 
has  often  affirmed  and  acted  on  the  general 
rule  that  contracts  are  to  be  governed,  as  to 
their  nature,  their  validity  and  their  interpreta- 
tion, by  the  law  of  the  place  where  they  were 
made,  unless  the  contracting  parties  clearly  ap- 
pear to  have  had  some  other  law  in  view. '  CUv 
V.  U.  8.  81  U.  S.  6  Pet  172  [8:  8591;  Scudder 
V.  Union  Nat.  Bank,  91  U.  S.  406  "[28:  24g 
Pritchard  v.  Norton,  106  U.  8.  124  [27:  lOij; 
Lamar  v.  Mieou,  114  U.  8.  218  [29:  94];  Watte 
V.  Oamare,  116  U.  8.  858,  862  [29:  406,  409]. 

The  opinion  in  Watte  v.  Gamnre,  Just  cited, 
may  require  a  word  or  two  of  explanation.  It 
was  there  contested  whether,  in  a  charter-party 
made  at  New  Orleans  between  an  English 
owner  and  an  American  diarterer  of  an  En- 
glish ship  for  a  voyage  from  New  Orleans 
to  a  port  on  the  Continent  of  Europe,  a  clause 
regulating  the  amount  payable  in  case  of  any 
breach  or  the  contract  was  to  be  considered 
as  liquidating  the  damages,  or  as  a  penalty 
only.  8uch  was  the  question  of  which  the 
court  said  that  if  it  depended  upon  the  intent 
of  the  parties,  and  consequently  upon  the  law 
which  they  must  be  presumed  to  have  had  in 
^ew,  they  "must  be  presumed  to  look  to  the 
general  maritime  law  of  the  two  countries,  and 
not  to  the  local  law  of  the  State  in  which  the 
contract  is  signed."  The  choice  there  was  not  [464] 
between  the  American  law  and  the  English 
law,  but  between  the  statutes  and  the  decisions 
of  the  State  of  Louisiana,  and  a  rule  of  the 
maritime  law  common  to  the  United  States  and 
Inland. 

Some  reliance  was  placed  by  the  appellant 
upon  the  following  observations  of  Mr,  JutHoe 
Story,  sitting  in  the  circuit  court: 

"  if  a  contract  is  to  be  performed,  partly 
in  one  country  and  partly  in  another  coun- 
try, it  admits  of  a  double  aspect,  nay,  it  has 
a  double  operation,  and  is,  as  to  the  partic- 
ular parts,  to  be  interpreted  distincUvely ; 
that  is,  according  to  the  laws  of  the  countiy 
where  the  particular  parts  are  to  be  performed 
or  executea  This  would  be  clearrp'  seen  in 
the  case  of  a  bill  of  lading  of  goods,  deliverable 
in  portions  or  parts  at  ports  in  different  coun- 
tries. Indeed,  in  cases  of  contracts  of  affreight- 
ment and  shipment,  it  must  often  happen  that 
the  contract  looks  to  different  portions  of  it  to 
be  performed  in  different  countries;  some  por- 
tions at  the  home  port,  some  at  the  foreign 
port  and  some  at  the  return  poil"  "The 
goods  here  were  deliverable  in  Philadelphia; 
and  what  would  be  an  effectual  delivery  there- 
of, in  the  sense  of  the  law  (which  is  some- 
times a  nice  question),  would,  beyond  qnestion, 
be  settled  by  the  law  of  Pennsylvania.  But  to 
what  extent  the  owners  of  the  schooner  are  lia- 
ble to  the  shippers  for  a  nonfulfillment  of  a 
contract  of  shipment  of  the  master— whether 
they  incur  an  absolute  or  a  limited  ttahility, 
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mast  dei)eD(l  upon  tbc  oature  and  extent  of  tbe 
autbority  wbich  tbe  owners  gave  bim,  and  tbis 
is  to  be  measured  by  tbc  law  of  Massacbusetts/' 
wbere  tbe  sbip  and  ber  owners  belonged. 
F&w  V.  Niekerson,  8  Story,  465, 484,  485. 

But  in  tbat  case  tbe  last  point  stated  was  tbe 
only  one  in  judgment;  and  tbe  previous  re- 
marks evidently  bad  regard  to  sucb  distinct 
obligations  included  in  the  contract  of  affreigbl^ 
mentas  are  to  be  performed  in  a  particular 
port— for  instance,  wbat  would  be  an  effectual 
delivery,  so  as  to  terminate  tbe  liability  of  tbe 
carrier,  wbicb,  in  tbe  absence  of  express  stipu- 
lation on  tbat  subject,  is  ordinarily  governed 
by  tbe  law  or  usage  oi  tbe  port  of  discbarge. 
[4551  BoberUon  v.  Jaekaon,  2  C.  B.  412:  Lioyd  v. 
Ouibert,  L.  R.  1  Q.  B.  115,  126;  8.  0.  6 Best* 
8.  100,  137. 

In  Morgan  v.  New  Orleans,  M.  d  21  B,  Co,  2 
Woods,  i^/^,  a  contract  made  in  New  York,  by 
a  person  residing  tbere,  witb  a  railroad  corpo- 
ration baving  its  principal  office  tbere  but  de- 
riving its  powers  from  tbe  laws  of  otber  States, 
for  tbe  conveyance  of  interests  in  railroads  and 
steambcNat  lines,  tbe  delivery  of  property  and  tbe 
building  of  a  railroad  in  tbose  States,  and 
wbicb,  tberef ore,  migbt  be  performed  partly  in 
New  York  and  must  be  performed  partly  in 
tbe  otber  States,  was  beld  by  Mr,  Ju^ice  Brad- 
ley, so  far  as  concerned  tbe  rigbt  of  one  party 
to  bave  tbe  contract  rescinded  on  account  of 
nonperformance  by  tbe  otber  party,  to  be  gov- 
erned bv  the  law  of  New  York,  and  not  by 
eitber  ol  tbe  diverse  laws  of  tbe  otber  States  in 
wbicb  parts  of  tbe  contract  were  to  be  per- 
formed. 

In  HdU  V.  New  Jersey  8Uam  Nav,  Co,  15 
Conn.  538,  546,  goods  were  sbipped  at  New 
York  for  Providence  in  Rbode  Island  or  Bos- 
ton in  Massacbusetts,  on  a  steamboat  em- 
ployed in  the  business  of  transportation  be- 
tween New  York  and  Providence;  and  an 
exemption,  claimed  by  tbe  carrier  under  apub- 
Uc  notice,  was  disallowed  bv  tbe  Supreme  Court 
of  Ck)nnecticut,  because  by  tbe  then  law  of 
New  York  tbe  liability  of  a  common  carrier 
could  not  be  limited  by  such  a  notice.  Ohuf 
Justice  Williams,  delivering  judgment,  said: 
"  The  question  is,  bv  what  mw  is  this  contract 
to  be  governed?  Tne  rule  upon  tbat  subject  is 
weU  settled,  and  has  been  often  recognized  by 
this  court,  that  contracts  are  to  be  construed 
mccordinff  to  the  laws  ef  the  State  where  made, 
unless  it  is  presumed  from  their  tenor  that  they 
were  entered  into  with  a  view  to  the  laws  of 
some  other  State.  Tbere  is  nothing  in  this  case, 
eitber  from  the  location  of  the  parties  or  the 
nattu'e  of  the  contract,  which  shows  tbat  they 
could  have  had  any  otber  law  in  view  than 
that  of  the  place  wbere  it  was  made.  Indeed, 
as  the  goods  were  sbipped  to  be  transported  to 
Boston  or  Providence,  there  would  be  the  most 
entire  uncertainty  wbat  was  to  be  tbe  law  of 
the  case  if  any  other  rule  was  to  prevail  We 
have,  therefore,  no  doubt  tbat  the  law  of  New 
[456]  York,  as  to  the  duties  and  obligations  of  com- 
mon carriers,  is  to  be  the  iaw  of  tbe  case." 

In  Dyke  v.  ErieR,  Co,  45  N.  Y.  118,  117,  a 
passencer,  traveling  upon  a  ticket  bv  which  a 
railroad  corporation,  ej^tablisbed  in  New  York, 
and  whose  road  extended  from  one  place  to  an- 
other in  that  State,  passing  through  tbe  States 
of  Pennsylvania  and  New  Jersey  by  their  per- 
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mission,  agreed  to  carrv  him  from  one  to  an- 
other place  in  New  York,  was  injured  in 
Pennsylvania,  by  tbe  law  of  which  the  dam- 
ages in  actions  against  railroads  for  personal 
jury  were  limited  to  $8,000.  The  Court  of 
Appeals  of  New  York  beld  tbat  the  law  of 
Pennsvlvania  had  no  application  to  tbe  case; 
and  Mr.  Justice  Allen,  delivering  the  opinion, 
referred  to  the  case  of  Beninsular  dt  0,  Steam 
Nav,  Co,  Y,  Shand,  before  cited,  as  analogous 
in  principle,  and  said:  *'  The  contract  was  sin- 
gle and  the  performance  one  continuous  act. 
Tbe  defendant  did  not  undertake  for  one  spe- 
cific act,  in  part  performance,  in  one  State,  and 
another  specific  and  distinct  act  in  anotber  of 
the  States  named,  as  to  which  tbe  parties  could 
be  presumed  to  bave  had  in  view  tbe  laws  and 
usi^zes  of  distinct  places.  Whatever  was  done 
in  Pennsylvania  was  a  part  of  the  single  act  of 
transportation  from  Attica  or  Waveriy  in  the 
State  of  New  York  to  the  City  of  New  York, 
and  in  performance  of  an  obugation  assumed 
and  undertaken  in  tbis  State,  and  which  was 
indivisible.  The  obligation  was  created  here, 
and  by  force  of  the  laws  of  this  State,  and  force 
and  effect  must  be  given  to  it  in  conformity  to 
the  laws  of  New  York.  The  performance  was 
to  commence  in  New  York,  and  to  be  fully 
completed  in  the  same  State,  but  liable  to 
breach,  partial  or  entire,  in  tbe  States  of  Penn- 
sylvania and  New  Jersey,  through  which  the 
road  of  the  defendant  passed;  but  whether  the 
contract  was  broken,  and  if  broken  the  conse- 
quences of  the  breach,  should  be  determined 
by  tbe  laws  of  this  State.  It  cannot  be  as- 
sumed that  the  parties  intended  to  subject  the 
contract  to  the  laws  of  the  otber  States,  or  that 
their  rights  and  liabilities  should  be  qualified 
or  varied  by  any  diversities  that  might  exist 
between  the  laws  of  those  States  and  the  lea 
loci  contractus.** 

In  McDaniel  v.  Chicago  db  Northwestern  BaH- 
way  Company,  24  Iowa,  412,  417,  cattle  trans- 
ported by  a  railroad  company  from  a  place  in 
Iowa  to  a  place  in  Illinois,  under  a  special  con- 
tract made  in  Iowa,  containing  a  stipulation 
that  the  company  should  be  exempt  from  lia- 
bility for  any  damage,  unless  resulting  from 
collision  or  derailing  of  trains,  were  injured  in 
Illinois  by  the  ne^igence  of  the  company's 
servants;  and  the  Supreme  Court  of  Iowa, 
ChitfJusiioe  Dillon  presiding,  held  the  case  to 
be  governed  by  tbe  law  of  Iowa,  which  permit- 
ted no  common  carrier  to  exempt  himself  from 
tbe  liability  which  would  exist  in  the  absence 
of  contract.  The  court  said:  "The  contract 
being  entire  and  indivisible,  made  in  Iowa, 
and  to  be  partly  performed  here,  it  must,  as  to 
its  validity,  nature,  obligation  and  interpreta- 
tion, be  governed  by  our  law.  And  by  our 
law,  so  far  as  it  seeks  to  change  the  common 
law,  it  is  wholly  nugatory  and  inoperative. 
The  rights  of  the  parties,  then,  are  to  be  de- 
termined, under  the  common  law,  the  same  as 
if  no  sucb  contract  had  Seen  made." 

So  in  Penneylvania  Co,  v.  Fairchild,  69  IlL 
260,  where  a  railroad  company  received  in  In- 
diana goods  consigned  to  Leavenworth,  In  Kan- 
sas, and  carried  them  to  Chicago  in  Illinois,  and 
tbere  delivered  them  to  anotber  railroad  com- 
panv,  in  whose  custody  they  were  destroyed 
by  fire,  tbe  Supreme  Court  of  Illinois  held  that 
tbc  ciMiQ  must  be  governed  by  the  law  of  Indi- 
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aDa,  by  which  the  first  company  was  not  liable 
for  the  loss  of  the  goods  after  they  bad  passed 
into  the  custody  oithe  next  carrier  in  the  line 
of  transit. 

The  other  cases  in  the  courts  of  the  several 
States,  cited  at  the  bar,  afford  no  certain  or 
satisfactory  guide.  Two  cases,  held  not  to  be 
governed  oy  a  statute  of  Pennsylvania  provid- 
fog  that  no  railroad  corporation  should  be  lia- 
ble for  a  loss  of  passenger's  boggage  beyond 
$300,  unless  the  excess  in  value  was  disclosed 
and  paid  for,  were  decided  (whether  rightly  or 
not  we  need  not  consider)  without  much  ref- 
erence to  authority,  and  upon  their  peculiar 
circumstances— the  one  case,  on  the  ground 
that  a  contract  by  a  New  Jersey  corporation  to 
carry  a  passenger  and  bis  baggage  from  a  wharf 
in  I^iladelphia  across  the  Delaware  River,  in 
in  which  the  States  of  Pennsylvania  and  New 
«     Jersey  had  equal  rights  of  navigation  and  pas- 

[458  J  g^gg^  gjj^j  thence  through  the  State  of  New 
Jersey  to  Atlantic  City,  was  a  contract  to  be 
performed  in  New  Jersey  and  governed  by  the 
law  of  that  State;  Brown  v.  Camden  d  A.  JR, 
Co.  88  Pa.  816:  and  the  other  case,  on  the 
ground  that  the  iMtggnge,  received  at  a  town  in 
Pennsylvania  to  be  earned  to  New  York  City, 
having  been  lost  after  its  arrival  by  negligence 
on  the  pent  of  the  railroad  company,  the  con- 
tract, 80  far  as  concerned  the  delivery,  was  to 
be  governed  by  Uie  law  of  New  York.  Curtis 
V.  Delaware,  L.  dt  W,  B.  Co,  74  N.  Y.  116. 
The  suggestion  in  Barter  v.  Wheeler,  49  N.  H. 
0,  29,  that  the  question,  whether  the  liability 
of  a  railroad  corporation  for  goods  transportea 
through  parts  ox  two  States  was  that  of  a  com- 
mon earner  or  of  a  forwarder  only,  should  be 
eovemed  by  the  law  of  the  State  m  which  the 
loss  happened,  was  not  necessary  to  the  decis- 
ion, and  appears  to  be  based  on  a  strained  in- 
ference from  the  observations  of  Mr,  Justiee 
Story  in  Pope  v.  Nickerson,  above  cited.  In  a 
later  case,  tne  Supreme  Court  of  New  Hamp- 
shire reserved  any  expression  of  opinion  upon 
a  like  question.  Uray  v.  Jack%on,  51 N. H.  9,89. 
This  review  of  the  principal  cases  demon- 
strates that  according  to  the  great  preponder- 
ance. If  not  the  uniform  concurrence,  of  au- 
thority, the  general  rule,  that  the  nature,  the 
obligation  and  the  interpretation  of  a  contract 
are  to  be  governed  by  the  law  of  the  place 
where  It  Is  made,  unless  the  parties  at  the  time 
of  making  It  have  some  other  law  In  view,  re- 
quires a  contract  of  affreightment,  made  In  one 
country  between  citizens  or  residents  thereof, 
and  the  performance  of  which  begins  there,  to 
be  governed  by  the  law  of  that  country,  unless 
the  parties,  when  entering  Into  the  contract 
clearly  manifest  a  mutual  Intention  that  It  shall 
be  governed  by  the  law  of  some  other  country. 
There  does  not  appear  to  us  to  be  any  thing  in 
either  of  the  bills  oi  lading  in  the  present  case, 
tending  to  show  that  the  contracting  parties 
looked  to  the  law  of  .England,  or  to  any  other 
law  than  that  of  the  pli^  where  the  contract 
was  made. 

The  bill  of  lading  for  the  bacon  and  hams  was 
made  and  dated  at  New  York,  and  signed  by 

[459]  the  ship's  agent  there.  It  acknowledges  that 
the  goods  have  been  shipped  'in  and  upon  the 
steamship  called  Montana,  now  lying  In  the 
Port  of  New  York  and  bound  for  the  Port  of 
Liverpool,"  and  are  to  be  delivered  at  Liver- 
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pool.  It  contains  no  indication  that  the  ownerv 
of  the  steamship  are  English,  or  that  their  prin- 
cipal place  of  business  is  In  England,  rather 
than  In  this  country.  On  the  contrary,  the  only 
description  of  the  line  of  steamships,  or  of  the 
place  of  business  of  their  owners,  is  in  a  mem- 
orandum In  the  margin,  as  follows:  "Gulon 
Line.  United  States  Mail  Steamers.  New  York: 
29  Broadway.  Liverpool:  11  Rumford  Sf 
No  distinction  Is  made  between  the  places  of 
business  at  New  York  and  at  Liverpool,  except 
that  the  former  Is  named  first  The  reservation 
of  liberty,  in  case  of  an  interruption  of  the 
voyage,  ^'to  tranship  the  goods  by  any  other 
steamer,"  would  p^mit  transhipment  into  a 
vessel  of  any  other  line,  English  or  American. 
And  general  average  is  to  be  computed,  not  by 
any  local  law  or  usage,  but  "according  to  York- 
Antwerp  rules,"  wmch  are  the  rules  drawn  up 
In  1864  at  York  In  England,  and  adopted  In 
1877  at  Antwerp  In  Belgium,  at  international 
conferences  of  representatives  of  the  more  im- 

gortant  mercantile  associations  of  the  United 
tates,  as  well  as  of  the  maritime  countries  of 
Europe.  Lowndes,  Qeneral  Average,  8d  ed. 
Appendix  Q. 

The  contract  being  made  at  New  York,  the 
ship  owner  having  a  place  of  business  there, 
and  the  shipper  bem^  an  American^  both  par- 
ties must  be  presumed  to  have  subnutted  them- 
selves to  the  law  there  prevailing,  and  to  have 
agreed  to  Its  action  upon  their  contract.  The 
contract  Is  a  single  one,  and  its  principal  ob- 
ject, the  transportation  of  the  goods,  is  one 
continuous  act,  to  begin  in  the  Port  of  New 
York,  to  be  chiefly  performed  on  the  high  scas» 
and  to  end  at  the  Port  of  Liverpool.  The  facte 
Uiat  the  goods  are  to  be  delivered  at  Liverpool, 
and  the  u-eight  and  primage  therefor  payable 
there  in  sterling  currency,  do  not  make  the 
contract  an  English  contract,  or  refer  to  the 
English  law  the  question  of  the  liability  of  the 
carrier  for  the  negligence  of  the  master  and 
crew  In  the  course  of  the  voyage.  Bminmlar 
d  0.  Steam  yav,  Co,  v.  ShandJUoyd  v.  Qui- 
bert  and  Chartered  Mercantile  Bank  v.  Nether^ 
lands  India  Steam  Nav.  Co.,  before  cited 

There  Is  even  less  ground  for  holding  the 
three  bills  of  lading  of  the  cotton  to  be  English 
contracts.  Each  of  them  Is  made  and  dated  at 
Nashville,  an  Inland  dty.  and  Is  a  through  bill 
of  lading,  over  the  Louisville  and  Nasnville 
Jlailroad  and  Its  connections,  and  by  the  Will- 
iams and  Qulon  Steamship  Company,  from 
Nashville  to  Liverpool;  and  the  whole  freight 
from  Nashville  to  Liverpool  Is  to  be  '^t  the 
rate  of  fifty-four  pence  sterling  per  100  lbs. 
gross  weight."  It  is  stipulated  that  the  liabfl- 
ity  of  the  Louisville  and  NashvlUe  Railroed 
and  Its  connections  as  common  carriers  "termi- 
nates on  delivery  of  the  property  to  the  steam- 
ship company  at  New  York,  when  the  Kabllity 
of  the  steamship  commences,  and  not  before; 
and  Uiat  "The  property  shall  be  transported 
from  the  Port  of  New  York  to  the  Port  of  Llv^ 
erpool  by  the  said  steamship  company,  witti 
liberty  to  ship  by  any  other  steamship  or 
steamship  line.  **  And  in  the  margin  Is  this  sig- 
nificant reference  to  a  provision  oi  the  statutes 
of  the  United  States,  applicable  to  the  ocean 
transportation  only:  "Attbntion  of  shippbbs 

IB  CALLED  TO  THB  ACT  OF  CONQRB88  OF  1851: 

'Any  person  or  persons  shipping  oil  of  vitriol* 
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xmslac^ed  Ume,  inflammable  matches  [or]  gun- 

Smder  in  a  ship  or  vessel  taking  cargo  for 
vers  persons  on  freight,  without  delivering 
at  the  time  cf  ehipment  a  note  in  writing,  ex- 
proctiiDg  the  nature  and  character  of  such  mer- 
chandise, to  the  master,  mate  or  officer,  or  per- 
son in  diaree  of  the  loading  of  the  ship  or 
vessel,  shalfforfeit  to  the  United  Statee  one 
thaueand  dcOa/n,'  "  Act  of  March  8, 1851,  c. 
48,  §  7;  0  Stat  at  L.  686;  R  S.  §  4288. 

It  was  amied  that  as  each  hill  of  lading, 
drawn  up  ana  signed  by  the  carrier  and  assented 
to  by  the  shipper,  contained  a  stipulation  that 
the  carrier  should  not  be  liable  for  losses  by 
perils  of  the  sea  arising  from  the  negligence  of 
Its  servants^  both  parties  must  be  presumed  to 
have  hitenacd  to  oe  bound  by  that  8tii)ulation, 
and  must  therefore,  the  stipulation  being  void 
by  our  law  and  valid  by  the  law  of  England, 
have  intended  that  their  contract  should  be 
governed  by  the  English  law;  and  one  passage 
in  the  Judgment  in  Fenineular  4b  0.  Steam  Nav, 
Co.  V.  8handp.ve»  some  color  to  the  argument. 
8  Moore,  P.  C.  N.  8. 291.  But  the  facts  of  the 
[461 1  two  cases  are  ouite  different  in  this  respect. 
In  that  case,  enect  was  given  to  the  law  of 
England,  where  the  contract  was  made;  and 
both  parties  were  English,  and  must  be  held  to 
have  known  tbe  law  of  their  own  country. 
In  tbis  case,  the  contract  was  made  in  tliis 
countrv,  between  parties  one  residing  and  the 
other  doing  business  here;  and  the  law  of  En- 
gland is  a  foreign  law,  which  the  American 
shipper  is  not  presumed  to  know.  Both  par- 
ties or  either  of  them  may  have  supposed  the 
stipulation  to  be  valid;  or  both  or  either  may 
have  known  that  by  our  law,  as  declared  by 
this  court,  it  was  void.  In  either  aspect,  there 
is  no  ground  for  inferring  that  the  shipper,  at 
least,  had  any  intention,  for  the  purpose  of 
securing  its  validity,  to  be  governed  by  a  for- 
eign law,  which  he  is  not  shown,  and  cannot 
be  presumed,  to  have  had  any  knowledge  of. 

Our  conclusion  on  the  principal  question  in 
the  case  may  be  summed  up  thus:  Each  of  the 
bills  of  lading  is  an  American  and  not  an  En- 
glish contract,  and,  so  far  as  concerns  the  obli- 
gation to  cairy  the  goods  in  safety,  is  to  be 
ffovemed  by  the  American  law,  and  not  by  the 
law,  municipal  or  maritime,  of  any  other  coun- 
try. By  our  law,  as  declared  bv  this  court,  the 
atipulatioD  by  which  the  appellant  undertook 
to  exempt  itself  from  liability  for  the  nej^ligence 
of  its  servants  is  contrary  to  public  policy  and 
therefore  void;  and  the  loss  of  the  goods  was  a 
breach  of  the  contract,  for  which  the  shipper 
might  maintain  a  suit  against  the  carrier.  This 
being  so,  the  fact  that  the  i^ace  where  the  ves- 
sel went  ashore,  in  consequence  of  the  negli- 
gence of  the  master  and  omoers  in  the  prosecu- 
tion of  tlie  voyage,  was  upon  the  coast  of 
Great  Britain,  is  quite  immaterial 

This  conclusion  is  in  accordance  with  the  de- 
cision of  Judge  Brown  in  the  District  Court  of 
the  United  States  for  the  Southern  District  of 
New  York  in  The  Branlf&rd  City,  29  Fed,  Rep. 
878,  which  appears  to  us  to  proceed  upon  more 
satisfactoTy  grounds  than  the  opposing  decision 
of  Mr,  Justice  Chitty,  sitting  alone  in  the  Chan- 
ceiy  Division,  made  since  this  case  was  argued, 
and,  so  far  as  we  are  informed,  not  reported  in 
the  Law  Reports,  nor  affirmed  or  considered 
by  any  of  the  higher  courts  of  Great  Britain. 
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The  present  case  does  not  require  us  to  de-  [m 
termine  what  effect  the  courts  of  the  United 
States  should  give  to  this  contract,  if  it  had  ex- 
pressly provided  that  any  question  arising  un- 
der it  anould  be  governed  by  the  law  of  En- 
gland. 

The  question  of  the  subrogation  of  the  libel- 
ant to  the  rights  of  the  shippers  against  the  car- 
rier presents  no  serious  difficulty. 

From  the  very  nature  of  the  contract  of  in- 
surance as  a  contract  of  indemnity,  the  insurer, 
ui)on  paying  to  the  assured  the  amount  of  a 
loss,  total  or  partial,  of  the  goods  insured,  be- 
comes, without  any  formal  assignment,  or  any 
express  stipulation  to  that  effect  in  the  policy, 
aubrogatea  in  a  corresponding  amount  to  the 
assured's  right  of  action  against  the  carrier  or 
other  person  responsible  for  the  loss;  and  in  a 
court  of  admiralty  may  assert  in  his  own  name 
that  right  of  the  shipper.  The  Potomac,  lOS 
U.  8.  m,  684X26:  1194,  1196];  ncsnix  Ins. 
Co.  V.  Brie  d  W.Transp.  Co.  117  U.  S.  813, 321 
[29:  878,  878]. 

In  the  present  case,  the  libelant,  before  th» 
filing  of  tne  libel,  paid  to  each  of  the  shippers 
the  greater  part  of  his  insurance,  and  thereby 
became  entitled  to  recover  so  much,  at  least, 
from  the  carrier.  The  rest  of  the  insurance 
money  was  paid  by  the  libelant  before  the  ar- 
gument in  the  district  court,  and  that  amount 
might  have  been  claimed  by  amendment,  if  not 
under  the  original  lil}el.  Ttis  Charles  3forgan, 
116  U.  S.  69,  75  [29:  816,  8181;  The  QazeUe, 
128  U.  8.  474  lante,  496].  The  question  of 
the  right  of  the  libelant  to  recover  to  the  whole 
extent  of  the  insurance  so  paid  was  litigated 
and  included  in  the  decree  in  the  district 
court,  and  in  the  circuit  court  on  appeal;  and 
no  objection  was  made  in  dther  of  those 
courts,  or  at  the  argument  in  this  court,  to 
any  insufficiency  of  the  libel  in  this  particular. 

The  appellant  does,  however,  object  that  tho 
decree  snould  not  include  the  amount  of  the 
loss  on  the  cotton  shipped  under  through 
bills  of  lading  from  ifashville  to  LiverpooL 
This  objection  is  grounded  on  a  clause  in 
those  bills  of  lading,  which  to  not  found  in 
the  bill  of  lading  of  the  bacon  and  hams  shipped 
at  New  York;  and  on  the  adjudication  in 
Phanix  Ins.  Co.  v.  Erie  A  W.  Transp.  Co.  117 
U.  8.  812  [29:  873],  that  a  stipulation  in  a  bill 
of  lading,  that  a  carrier,  when  liable  for  a  loss 
of  the  goods,  shall  have  the  benefit  of  any  in- 
surance that  may  h&ve  been  effected  upon  toem,  [46 
is  valid  8s  between  the  carrier  and  the  shipper, 
and  therefore  limits  the  right  of  an  insurer  of 
the  goods,  upon  paying  to  the  shipper  the 
amount  of  a  loss  m  stranding,  occasioned  by 
the  negligence  of  the  carrier's  servants,  to  re- 
cover over  against  the  carrier. 

But  it  behooves  a  carrier  setting  up  such  a 
defense  to  show  clearly  that  the  insurance  on  the 
goods  is  one  which  by  the  terms  of  his  contract 
he  is  entitled  to  the  benefit  of.  Inman  v.  8.  C. 
B.  Co.  129  U.  8. 128  [ante,  612].  The  through 
bills  of  lading  of  the  cotton  are  signed  by  an 
agent  of  the  railroad  companies  and  the  steam- 
ship company,  "severally,  but  not  jointly," 
ana  contain,  in  separate  columns,  two  entirely 
distinct  sets  of  "terms  and  conditions,"  the  first 
relating  exclusively  to  the  land  carriage  by  the 
railroads  and  thdr  connections,  and  the  second 
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4o  the  ocean  transportation  by  the  steamship. 
The  claase  relied  on,  providing  that  in  case  of 
way  loss  or  damaee  or  the  goods,  whereby  any 
legal  liability  shall  be  incurred,  that  company 
only  shall  be  held  answerable  in  whose  actual 
custody  the  goods  are  at  the  time,  "and  the 
carrier  so  liable  shall  haye  the  full  benefit  of 
any  insurance  Uiat  may  have  been  effected  up- 
on or  00  account  of  said  goods,"  is  inserted  in 
the  midst  of  the  terms  and  conditions  defloing 
the  liability  of  the  railroad  companies,  and  is 
omitted  in  those  defining  the  liability  of  the 
steamship  company,  plainly  signifying  an  in- 
tention tnat  thlB  clause  should  not  apply  to  the 
latter.  It  is  quite  dear,  therefore,  that  the  ap- 
pellant has  no  right  to  claim  the  benefit  of  axiy 
rauranoe  on  the  goods.  See  EoantvilU  4b  0, 
R.  Co,  V.  Androscoggin  MUU,  89  U.  S.  22  WaU. 
694,  602  [22;  724,  T&j. 

The  result  of  these  considerations  is  that  the 
decree  of  the  Circuit  Court  i$  in  all  respects  cor- 
rect and  must  be  qfflrmed. 

Mr,  Chitf  Justice  Fuller  and  Mr,  Justice 
Tfti«*»fv**  were  not  members  of  the  Court  when 
this  case  was  argued,  and  took  no  part  in  iu 
decision. 

[464]        Liverpool  and  Great  Western  Steam 
CoHPANT  V,  Insurance  Company  of  North 

AjfERICA.     [No.  6. 1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New  York. 
This  case  was  argued  and  decided  with  that  of 
Liverpool  d  Great  Western  JSteam  Co,  v.  Phenix 
Ins,  Co.,  supra,  and  was  substantially  like  it, 
except  that  the  through  bills  of  lading  were  for 
transportation  by  the  New  York  C^tral  and 
Hudson  River  Kailroad  Company  and  the 
Ouion  Line  Steamship  Company  from  Buffalo 
in  the  State  of  New  York  toLiyerpool  f?t'a  New 
York.  The  Circuit  Court's  finding  of  fact, 
conclusions  of  law  and  opinion  are  printed  in  22 
Blatchf .  872,  and  in  22  Fed.  Rep.  716. 

Decree  affirmed. 


l^'J'J^      HEM  AN  B.  CHAPMAN,  Plff.  in  Err., 

V. 

A.SHBEL  H.  BARNEY,  President  of  the 
United  States  Express  Company. 

(See  8. 0.  R^;>ort«r'S  ed.  877-^182.) 

Amendments  discretionary-^practice  where  no 
answer — amended  declaration  must  he  served — 
Jurisdiction — ciOsenship— express  company, 

1.  Amendments  to  the  declaration  tn  an  action  of 
assumpsit  are  dJscretlonarf  with  the  ooort  below, 
mnd  its  action  is  not  reviewable  by  this  court. 

8.  Where,  on  account  of  an  amendment  of  the 
deolarBtion,  it  remains  without  an  answer,  the 
plaintiff  may  move  for  a  Judgment  for  want  of  an 
answer,  but  a  jury  cannot  be  called  and  verdict  en- 
tered where  no  issue  is  Joined,  unless  for  assessment 
of  damages  merely. 

8.  Whereleave  is  given  to  file  an  amended  declar- 
ation and  the  court  ordered  defendant  to  plead 
thereto  within  ten  days  after  a  service  of  a  copy 
thereof,  the  plaintiff  is  not  entitled  to  Judgment 
without  conforming  to  the  conditions  imposed  by 
aervlng  a  copy  on  the  defendant,  and  giving  him 
the  time  stated  in  the  order  to  plead  thereto. 

4.  The  question  whether  this  court  has  Jurlsdlc- 
-tlon  in  a  case,  when  presented  by  the  record, 
although  not  raised  by  either  party,  must  be  con- 
aldere<L 
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a.  Where  Jurisdiction  depends  upon  dtlienshlpor 
the  parties,  such  citizenship,  or  the  facts  which,  in 
legal  Intendment,  constitute  it,  should  be  distinctly 
and  positively  averred  in  the  pleading,  or  shoula 
appear  in  the  record. 

6.  An  express  company  is  not  a  citizen  of  a  State 
within  the  meaning  of  the  statutes  regulating  Jur^ 
diction,  unless  it  is  a  corporation. 

[No.  150.1 
Submitted  Jan.  8,  1880,  Deaded  March  6,  1889, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinoia, 
to  review  a  judgment  for  plainUfP  in  an  action 
to  recover  money.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr,  Robert  T«  HeNeal  for  plaintiff  in 
error. 
No  counsel  appeared  for  defendant  in  error. 

Mr,  JusHes  Tiamar  delivered  the  opinion  of  [^'^^l 
the  court: 

In  its  original  form,  tliis  was  an  action  of  a8> 
sumpsit,  brought  in  the  court  below,  by  the 
(Jnitod  States  Exprass  Company,  alleg^  to 
have  been  organized  under  and  by  virtue  of  the 
Laws  of  the  State  of  New  York,  and  a  citixen 
of  tliat  State,  against  Ueman  B.  Chapman,  a 
citizen  of  Illinois^  to  recover  the  sum  of 
$14,000,  in  money,  alleged  to  have  been  in- 
trusted to  him  for  delivery  to  a  certain  company 
at  La  Salle,  Illinois,  and  converted  by  him  to 
his  own  use. 

At  the  same  term  of  the  court  in  which  the 
declaration  was  filed.  Chapman  answered,  set- 
ting up  two  defenses,  viz.:  (1)  nonassumpsit; 
and  (2)  nul  tiel  corporation.  On  the  8tn  of 
Aug^,  1879,  upon  statutory  affidavit  filed  on 
behalf  of  the  company,  a  writ  of  attachment 
was  issued,  under  wnicb  writ  the  marshal  of  the  [679] 
district  levied  upon  certain  personal  proper^ 
and  effects  of  the  plaintiff  in  error. 

At  the  succeeding  term  of  the  couit,  upoa 
motions  made  by  the  company  for  that  purpose, 
leave  was  given  it  to  file  an  amended  declara- 
tion, and  to  change  its  action  from  assumpsit 
to  trover;  and  the  plaintiff  in  error  was  ruled 
to  plead  to  the  amended  declaration  within  ten 
days  after  service  of  a  copy  thereof  upon  his 
attorneys.  In  conformity  with  such  order,  at 
the  Deceml)er  Term,  1879,  of  the  court,  the 
plaintiff  amended  the  declaration  so  as  to  make 
it,  in  lieu  of  the  original,  read  as  follows: 

*'  Ashbel  H.  Barney,  President  of  the  United 
States  Express  Company,  a  Joint  stock  com- 
pany or|nnised  under  and  by  virtue  of  a  Law 
of  the  State  of  New  York,  and  which  said 
company  is  authorized  by  the  Laws  of  the  State 
of  New  York  to  maintain  and  bring  suits,  in  the 
name  of  its  president,  for  or  on  account  of  any 
right  of  action  accruing  to  said  company,  and 
adtisen  of  the  State  of  New  York,  the  plaintiff 
in  this  suit,  by  £.  F.  Bull  and  James  W.  Dun- 
can, its  attorneys,  complains  of  Heman  B. 
Chapman,  a  citizen  of  the  State  of  Illinois, "  etc 


After  the  leave  to  amend  the  declaration 
given,  but  before  the  amended  declaration  was 
filed,  the  plaintiff  in  error  was  convicted  of 
nerjury  in  the  Circuit  Court  of  La  Salle 
County,  Illinois,  and  sentenced  to  impriaoo- 
ment  m  the  Joliet  Penitentiary,  for  the  term  ot 
seven  years,  under  whidi  sentence  be  was,  <m 
January  2, 1880,  removed  to  said  penitentiary, 
and   there   imprisoned   until  October,  1884. 

in  u  & 
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TnthoQt  any  proof  of  serrice  of  a  copy  of  the 
amendment,  or  any  order  for  the  default  of  the 
plain lifT  in  error  for  want  of  plea  to  the 
amended  declaration,  and  without  any  plea 
thereto  having  heen  filed  hy  him,  the  case  was 
c^led  for  trial,  and  the  record  shows  the  fol- 
lowine  proceedings  to  have  heen  had: 

Saia  cause  having  heen  called  for  trial, 
plaintiff  appeared,  and  defendant  and  his  attor- 
ney failing  to  appear,  thereupon,  upon  issue 
joined,  comes  a  Jury  (naming  tiiem),  who  were 
Bwom  well  and  trulv  to  try  said  issue,  and  who, 
after  hearing  the  evidence,  returned  the  follow- 
[680]  iog  verdict:  "  We.  the  Jury,  find  the  issue  for 
the  plaintiff,  and  assess  his  damages  at 
$14,000;"  and  then  follows  judgment,  on 
March  27, 1880,  in  usual  form,  on  tue  verdict, 
for  $14,000,  and  costs. 

On  the  8th  of  Octoher,  1885,  plaintiff  in  er- 
ror filed  in  the  court  below  his  bond  for  the 
prosecution  of  a  writ  in  error  to  reverse  said 
judgment,  and  the  same  was  duly  approved  by 
the  Circuit  Judge.  The  mittimus  under  the 
sentence  above  referred  to,  the  certificate  of  the 
warden  of  the  penitentiary,  and  the  a£Bdavit  of 
plaintiff  in  error,  were  all  filed  in  the  case  and 
made  part  of  the  record;  and  they  show  that 

Jlaintm  in  error  was  imprisoned  in  the 
oliet  Penitentiary  from  January  2,  1880,  to 
October  4.  1884;  and  another  affidavit  of  the 
plaintiff  in  error,  also  filed  in  the  case  and 
made  part  of  the  record,  shows  that  on  his  dis- 
charge from  the  penitentiary,  October,  1884^ 
he  was  at  once  arrested  on  a  eapioi  ad  $cUi»- 
faciendum,  issued  upon  the  judgment  above 
mentioned,  and  from  that  time  until  the  issue 
of  the  writ  he  had  been  imprisoned  in  the  coun- 
ty jail  of  Cook  County,  Illinois,  ui)on  such 
€apia$.  His  case  is  thus  mrought  within  the  pro- 
vision of  section  1008  R.  S.  which  provides  that, 
in  case  a  party  entitled  to  a  writ  of  error  is  im- 
prisoned he  may  prosecute  such  writ  within 
two  years  after  judgment,  ezclusiveof  the  term 
of  such  imprisonment 

The  assignments  of  error  relied  upon  are 
three  in  number,  and  are  substantially  as  fol- 
lows: 

(1.)  The  court  erred  in  permitting  a  new  sole 
plaintiff  to  be  substituted  for,  and  in  the  place 
of,  the  sole  original  plaintiff. 

(2.)  The  court  erred  in  submitting  to  the  jury 
the  cause  as  it  stood  after  the  amendments 
aforesaid,  as  u])on  issue  joined  between  said 
parties,  in  entering  the  verdict  of  the  jury  in 
said  cauae,  and  in  rendering  judgment  thereon 
in  favor  oi  the  defendant  in  error,  when  there 
was  no  issue  joined  between  said  parties. 

(8.)  The  court  erred  in  procee^g  to  trial 
and  entering  a  verdict  and  rendering  judgment 
against  plaintiff  in  error  when  he  had  no  no- 
tice of  the  oixler  giving  leave  to  amend,  or  of 
such  amendment,  and  bad  had  no  time  or  op- 
portunliy  to  plead  to  the  amended  declaration, 
nor  any  day  in  court  to  answer  to,  or  defend 
against,  the  suit  of  the  new  plaintiff. 
[6811  ^^  ^^  ^^^  think  the  first  assignment  of  error 
*  well  taken.  Amendments  are  discretionary 
with  the  court  below,  and  not  reviewable  by 
this  court.  MandemlU  v.  WiUon,  9  U,  8.  6 
Cranch.  15  [8:  231;  Sfuehy  v.  Mandetille,  10  U. 
S.  6  Cranch.  258  [3:  215];  Walden  v.  Craig,  22 
U.  8.  9  Wheat  576  [6:  1641;  Ohirae  v.  Rein- 
icker,  24  U.  S.  11  Wheat  280  [6:  474];  Wright 


v.  EomnffWH>rth,  26  U.  S.  1  Pet  165  [7:  96]; 
United  States  v.  Bufard,  28  U.  8.  8  Pet  12  [7: 
585];  Matlieson  v.  Grant,  43  U.  8.  2  How.  268 
[11:  261];  Ex  parte  Bradstreet,  82  U.  8.  7  Pet 
634[8:  810]. 

We  think  the  second  point  for  plaintiff  in  er- 
4'or  is  well  taken.  Where  there  has  been  an 
appearance  and  no  plea,  or  where,  on  account 
01  amendments  and  changes  of  pleadings,  the 
declaration  remains  without  an  afiswer,  the 
plaintiff  may  move  for  a  judement  for  the 
want  of  a  plea,  as  upon  nil  aicti.  But  no  such 
motion  was  made.  Certainly  a  jury  should 
not  be  called,  and  a  verdict  entered  where  no 
issue  is  joined,  unless  for  assessment  of  dam- 
ages, merely.  The  court  erred  in  rendering 
judgment  thereon.  .In  addition  to  the  author- 
ities cited  by  counsel  for  plaintiff  in  error,  see 
HMan  V.  Boss,  54  U.  8.  18  How.  178  [14: 100]. 

We  also  think  the  third  point  well  taken. 
The  plaintiff  was  not  entitled  to  judgment 
without  conforming  to  the  conditions  imposed 
by  the  court  in  the  very  order  giving  leave  to 
amend  the  declaration;  and  under  such  cir- 
cumstances, the  court  erred  in  rendering  judg- 
ment against  defendant 

But  aside  from  all  this,  we  are  confronted 
with  the  question  of  lurisdiction,  which,  al- 
though not  raised  by  either  party  in  the  court 
below  or  in  this  court,  is  presented  bv  the 
record,  and  under  repeated  decisions  of  this 
court  must  be  considered.  Sullivan  v.  Fulton 
Steamboat  Co,  19  U.  8.  6  Wheat  450  [  5:  802]; 
Jaeks(m  y.  Ashton,  88  U.  8.  8  Pet  148' [8:  8981; 
Orace  v.  ArMriean  Central  Ins,  Co,  ICw  U.  8. 
278  [27;  9821;  Continental  Ins,  Co,  v.  Rhoads, 
119  U.  8.  287  £80:  380];  Cameron  v.  Hodges, 
127  U.  8.  822  [82:  182],  and  authorities  there 
cited.  The  ground  upon  which  the  jurisdic- 
tion of  the  f^eral  court  is  invoked  is  that  of 
diverse  citizenship  of  the  parties.  In  Bobertson 
v.  Cease,  97  U.  8.  646,  649  r24:  1057,  1058],  it 
was  said  that  "Where  lurisdiction  depends  up- 
on the  citizenship  of  the  parties,  such  citizen- 
ship, or  the  facts  which  in  le^I  intendment 
constitute  it  should  be  distinctly  and  positively 
averred  in  the  pleadings,  or  they  should  appear 
affirmatively,  and  with  equal  distinctness,  in 
other  parts  of  the  record,"  fotiuKPittsburgh,  C. 
d  St.  L,  B.  Co.  V.  Bamsey,  89  U.  8.  22  Wall. 
822  [22:  828];  Briges  v.  Sp^,  95  U.  8.  401 
[24:  890];  and  Brovm  v.  Eeene,  88  U.  8.  8  Pet 
115  [8:  885].  8ee  also  Menard  v.  Ooggan, 
121  U.  S.  258  [80:  914];  Balsted  v.  Buster,  119 
U.  8.  841 180:  4621;  JEherhartY.  Euntsville  Co^ 
lege,  120  U.  a  228180:  628]. 

On  looking  into  the  record  we  find  no  satis- 
factory showing  as  to  the  citizenship  of  the 
plaintiff.  The  allegation  of  the  amended  jpe- 
tition  is,  that  the  United  8tate8  Express  Com- 
pany is  a  joint  stock  company  organized  under 
a  law  of  the  8tate  of  New  York,  and  is  a  citi- 
zen of  that  State.  But  the  express  company 
cannot  be  a  ciUsen  of  New  York,  within  the 
meaning  of  the  statutes  regulating  jurisdic- 
tion, unless  it  be  a  corporation.  The  allega- 
tion that  the  company  was  organised  under  tne 
laws  of  New  York  is  not  an  allegation  that  it 
is  a  corporation.  In  fact  the  allegation  is,  that 
the  company  is  not  a  corporation,  but  a  joint 
stock  company — that  is,  a  mere  partnership. 
And,  although  it  may  be  authorized  by  the 
laws  of  the  State  of  New  York  to  bring  suit 
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in  the  name  of  its  president,  that  fact  cannot 
give  the  company  power,  by  that  name,  to  sue 
in  a  federal  court. 

The  company  may  have  been  organized  un- 
der the  laws  of  the  State  of  New  xork,  and 
may  be  doing  business  in  that  State,  and  vet  all 
the  members  of  it  may  not  be  citizens  oi  that 
State.  The  record  does  not  show  the  citizen- 
ship of  Barney  or  of  any  of  the  members  of  the 
company.  They  are  not  shown  to  be  citizens 
of  some  State  other  than  Illinois.  Qrace  ▼. 
American  Central  Ins.  Co,  supra,  and  author 
ities  there  cited. 

For  these  reasons  we  are  of  the  opinion  that 
the  record  does  not  show  a  case  of  which  the 
circuit  court  could  take  Jurisdiction.  The 
Judgment  of  that  court  must  therefore  be  re- 
verb at  the  costs,  in  this  court,  of  the  defend- 
ant in  error.  Hancock  y,  Holbrooke  112  U.  S. 
229  [28:  714];  HaUted^.  Buster,  supra;  Men- 
ard y,  Ooggan,  supra. 

TJie  judgment  is  reoersed  and  the  cause  re- 
manded with  directions  to  set  aside  the  Judg- 
ment, and  for  suefi  further  proceedings  as  may 
not  be  inconsistent  with  this  opinion. 


[642]  THE  INSURANCE  COMPANY  OP 

NORTH  AMERICA,  Plff.  in  Err., 

«. 

JAMIE  S.  GUARDIOLA  et  au 

(See  8.  C.  Beporter^s  ed.  642, 648J . 

Agent/  letters,  token  not  evidence — ol^ections  to 
depositions,  how  taken, 

1.  Letters  written  to  the  ptalntlffB  by  their  own 
agents  are  incompetent  either  in  themselves,  or  in 
corroboration  of  the  testimony  of  the  agents,  to 
prove  the  facts  recited  in  the  letters,  against  third 
persons. 

2.  Objections  to  copies  of  documents  or  memor* 
anda,  embodied  in  or  annexed  to  depositions,  may 
more  properly  be  made  by  motion  to  suppress  them 
before  the  trial,  so  as  to  afford  opportunity  to  pro- 
duce the  oiiginals,  when  those  would  be  competent 
evidence. 

[No.  169.1      . 

Argued  Jan.  9, 1889,    Decided  March  5,  1889. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York, 
to  review  a  Judgment  for  plaintiffs,  in  an  action 
on  a  policy  of  insurance.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  John  L.  Cadwalader,  for  plaintiff 
in  error: 

The  court  erred  in  admitting  in  evidence  the 
memorandum  of  weights.  Each  was  a  copy; 
the  originals  were  not  produced. 

Flo^  V.  MiteheU,  68  N.  Y.  507;  SackeU  ▼. 
Spencer,  29  Barb.  188;  Wightman  v.  Overhiser, 
8  Daly,  282. 

To  cure  the  error  of  admitting  illegal  evi- 
dence upon  a  trial  the  evidence  should  be 
stiicken  out  and  the  Jury  distinctly  instructed 
to  disregard  it. 

Alexander  ▼.  Osborn,  21  N.  Y.  W,  Dig.  299; 
Hinckley  v.  N,  T,  Cent,  dt  H.  R,  R,  Co.  66  N. 
Y.  484:  First  Unitarian  Society  v.  JFbulkner, 
91 U.  8.  415-418  (23:288). 

It  is  the  exclusive  province  of  the  Jury  to 
pass  upon  questions  of  fact. 
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Vicktintrg  A  M,  R,  Co,  v.  Putnam,  118  XT.  8. 
645  (80:257);  U.  S,  v.  Phila,  db  Reading  R.  Co. 
128  U.  8.  118(81:188);  Rueker  v.  Wheeler,  127 
U.  8.  98  (81:105);  Lov^oy  ▼.  U,  S,  128  U.  8.  178 
(an^,  890.) 

The  assessment  of  damages  rests  with  the 
Jury  only. 

Graham.  Pr.  290, 828;  8  Wait,  Pr.  176;  Thorn- 
ton, Juries  and  Instructions.  116. 

The  amount  to  which  a  plaintiff  may  be  enti- 
tled under  the  law  and  the  facts  must  be  found 
by  the  jury. 

Field,  Damages,  25;  2  Whittaker,  Pr.  892-8; 
Sedgwick,  Damages,  1,  p.  22;  2,  pp.  650-658; 
Sioux  City  d  Pac,  R,  Co,  v.  Stout,  84  U.  8.  IT 
Wall.  657(21:746). 

The  court  cannot  take  from  the  Juiy  the  right 
of  weighing  the  evidence  and  determining  whal 
effect  It  shall  have. 

Tracy  v.  Sicartwout,  86  U.  8.  10  Pet.  80 
(9:864);  Qreenleaf^.  Birth,  84  U.  8.  9  Pet  299 
(9:185);  JeweU  v.  JeweU,  42  U.  8. 1  How.  219 
(11:108);  HazeweU  v.  Coursen,  81 N.  Y.  680. 

Messrs,  George  F.  Edmonds  and  Will* 
lam  W.  Choodricht  for  defendants  in  er- 
ror: 

The  plaintiff  in  error  did  not  object  on  tho 
specific  ground  that  the  original  books  should 
have  been  produced,  nor  was  any  notice  given 
to  produce  the  original  books. 

U.  S  ▼.  McMasters,  71  U.  8.  4  Wall.  680  (18: 
811);  Burton  ▼.  DHggs,  87  iJ.  8.  20  WaH.  125 
(22:299);  Woody,  Weimar,  104 U.|8. 795 (26:782); 
Noonan  v.  Caledonia  Gold.  Min.  Co.  121  U.  8. 
400(80:1062). 

WhiBre  it  is  necessary  to  prove  particular 
facts,  and  an  examination  cannot  be  conven- 
iently made  in  court,  the  results  may  be 
proved  by  a  person  who  made  the  examination, 
the  books  being  out  of  the  State  and  beyond 
the  Jurisdiction  of  the  court. 

mLTton  V.  Driggs,  supra;  Bailey  v,  Johneon^ 
9  Cow.  115;  Forrest  v.  Forrest,  6  Duer,  187. 

Mr,  Justice  Chraj  delivered  the  opinion  of 
the  court: 

This  was  an  action  on  a  iK>licy  of  insurance 
upon  a  cargo  of  sugar  snipped  at  Sagua  ia 
Cuba  for  New  York.  After  verdict  and  Judg- 
ment for  the  plaintiffs,  the  defendant  sued  out 
this  writ  of  error. 

The  prindpal  controvert  at  the  trial  was 
whether  the  cargo  shipped  consisted  of  581 
hogsheads  or  of  868  hogsheads  only. 

Upon  this  question  there  was  much  conflict- 
ing evidence,  and  the  plaintiffs  introduced  a 
number  of  depositions,  taken  under  commia- 
sion  at  Sagua,  including  those  of  the  plaintiffs 
themselves  as  to  what  took  place  at  their  war^ 
house,  and  those  of  their  shipping  agents  as  to 
what  took  place  at  the  port  tome  twenty  miles 
below.  Annexed  to  the  deposition  of  one  of 
the  plaintiffs  were  letters  written  to  them  by 
their  shipping  agents,  at  the  time  of  the  suc- 
cessive shipments,  stating  the  number  of 
hogsheads  shipped.  Upon  these  letters  being 
offered  in  evidence  by  the  plaintiffs,  the  de- 
fendant objected  that  they  were  irrelevant  and 
incompetent;  and  duly  excepted  to  the  ruling 
of  the  court  admitting  them. 

It  is  too  clear  for  discussion,  that  these  )ei> 
ters,  written  to  the  plaintiffs  by  their  own  agents,    [ 
were  no  part  of  the  transaction  of  shipping  tbs 
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sugar,  but  were  mere  reports  by  the  agents  to 
their  principals,  and  were  incompetent,  either 
in  themselves,  or  in  corroboration  of  the  testi- 
mony of  the  agents,  to  prove  the  facts  recited 
in  the  letters,  against  third  persons.  Freeborn 
Y.  Smith,  09  U.  8.  2  Wall  160,  176  [17:922]; 
Dwuer  v.  Dunbar,  72  U.  8.  5  Wall.  818  [18: 
4891;  U.  S,  V.  Corwin,  129  U.  8. 881  [anU,  710.] 

Upon  the  exceptions  to  other  rulings  we  give 
no  opiDion,  because  they  may  be  presented  in 
a  different  aspect  upon  another  trial  To  avoid 
misappiebension,  it  may  be  added  that,  ac- 
cording to  the  rule  heretofore  laid  down  by 
this  court,  objections  to  copies  of  documents 
or  memoranda,  embodied  in  or  annexed  to  the 
depositions,  might  perhaps  more  properly  have 
been  made  by  motion  to  suppress  them  before 
the  trial,  so  as  to  afford  opportunity  to  produce 
the  originals,  when  those  would  lie  competent 
evidence.  York  Co,  v.  Cent,  B.  Co,  70  U.  8.  8 
WalL  107  [18:170]:  Blackburn  v.  Orawfords, 
70  U.  S.  3  Wall.  175,  191  [18:186-192], 

But  the  letters  to  the  plaintiffs  from  their 
own  agents  were  absolutely  iDcompetent,  and 
their  admission  in  evidence  clearly  tended  to 
prejudice  the  defendant  with  the  jury.  Upon 
this  ground 

T/ie  judgment  of  the  Circuit  Court  must  be 
reversed  and  the  case  remanded  with  directions 
to  set  aside  the  verdict  and  to  order  a  new  trial. 


[683]  JOHN  B£n&  bt  al..  Apple,. 

9, 

EMILB  JBANTET. 

|Boe&  OL  Beporter^  ed.  688-688L) 

Letters  patent — spedfleation — pioneer  inven- 
Uon^rtfringement, 

1.  Under  aeotion  4888,  B.  8..  the  speoifloatlon  must 
describe  the  Invention  and  the  manner  and  process 
of  maklner,  construoting,  oompoundlnff  and  using 
it  in  suob  full,  clear,  conoise  and  eza^ terms  as  to 
enable  any  person  skilled  In  the  art  or  science  to 
which  it  appertains  to  make,  construct,  compound 
and  use  the  same. 

S.  The  broad  construction  claimed  in  this  case  for 
the  patent  as  a  pioneer  and  foundation  Invention  in 
the  art  of  refining  hair  cannot  extend  the  rights 
of  the  patentee  beyond  the  compositions  of  matter 
and  processes  which,  as  stated  m  the  patent,  em- 
body bis  real  invention. 

3.  To  make  out  a  case  of  Infringement,  there 
must  be  a  prei>onderanco  of  evidence  In  favor  of 
complainants. 

[No.  1671 
Argued  Jan,  IS,  1889,    Decided  March  5, 1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  dismissing  a  suit  for  In- 
fringement of  reissued  letters  patent  for  an  im- 
Srovement  In  the  process  of  refining  and  bleach- 
igbair.    Affirmed, 
The  facts  are  stated  in  the  opinion. 

Mr,  Sam.  Tro.  Smith*  for  appellants: 
B^ne,  the  pioneer  inventor  in  the  art  of  re- 
fining hair,  is  entitled  to  a  broad  claim  and 
liberal  construction. 

Am.  Bell  TeUph,  Co.  v.  Spencer,  8  Fed.  Rep. 
509;  126  U.  8.  538  (81:  900);  Vogler  v.  Semple^ 
7  Biss.  382;  Worswick  2ifg,  Co,  v.  Buffalo,  20 
Fed.  Rep.  120;  Pitkhardt  v.  Packard,  22  Fed. 
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Rep.  630;  HammerscMag  ▼.  Seamoni.l  Fed. 
Rep.  684;  Bapp  v.  Bard,  1  Fish.  Pat.  Gas.  196; 
Standard  Measuring  Machine  Co,  v.  Teague,  15 
Fed.  Rep.  890;  Knapp  v.  Joubert,  19  Blatchf. 
148;  Stow  V.  Chicago,  104  U.  8.  647  (26:  816); 
Webster  Loom  Co.  v.  Biggins,  105  U.  S.  580 
(26:  1177). 

It  is  enough  If  he  describes  his  method  with 
sufficient  clearness  and  precision  to  enable 
tho6e  skilled  in  the  matter  to  understand  what 
the  process  is,  and  if  he  points  out  some  prac- 
ticable way  ofputting  It  in  operation. 

Mowry  v.  Whitney,  81  U.  8.  14  Wall.  620 
(20:  858:)  Klein  v.  Bussell,  86  U.  8.  19  Wall. 
488  (22: 116);  Goodyear  Dental  V,  Co,  v.  Gard- 
iner, 8  Clin.  408;  Union  Sugar  Befinery  v. 
Matt/iiesson,  8  Cliflf.  689;  Coming  v.  Burden, 
56  U.  8.  15  How.  252  (14:  688). 

The  specification  ia  to  be  used  as  an  aid  in 
interpreting  the  claim. 

Brooks  V.  Fiske,  66  U.  8.  15  How.  212  (14: 
665);  Hogg  v.  Emerson,  52  U.  8.  11  How.  587 
(18:  824);  TurnU  v.  Mich.  Southern  etc,  B. 
Co,  68  U.  S.  1  Wall.  491  (17:  668);  Seymour  v. 
Osborne,  78  U.  S.  11  Wall.  516  (20:  88). 

The  term  equivalent  when  used  In  regard  to 
the  chemical  action  of  such  fluids  ac  can  be  dis- 
covered only  by  experiment,  means  equally 
good. 

Hyndman  v.  BooU,  97  U.  8.  224  (24:  975); 
Clough  V.  Gilbert  dk  B.  Mfg,  Co.  106  U.  8.  166 
(27:  134), 

Mr.  William  P.  S«  MelTin*  for  respond- 
ent: 

The  burden  of  proof  is  on  the  complainants 
to  show  an  infrin^ent 

Brooks  V.  Jenkins,  8  McLean,  458;  Cliicago 
dbN.  W.  R  Co.  ▼.  Sayles,  97  U.  8.  654  (24: 
1053). 

In  deciding  between  contradictory  expert  tes- 
timony, the  respective  reasons,  ability,  knowl- 
edge and  fairness  of  the  experts  are  to  be  con- 
si<&red. 

Waterbury  Brass  Go,  v.  New  7ork  dbB.  Brass 
Co.  8  Fish.  Pat.  Cas.  48;  Conover  v.  Bapp,  4 
Fish.  Pat.  Cas.  67;  WJUpple  v.  Baldwin  Mfg. 
Co.  4  Fish.  Pat  Cas.  29. 

Mr,  Justice  Lamar  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  equity  broueht  in  the  Circuit 
Court  of  the  United  States  K>r  the  Southern 
District  of  New  York,  by  John  B6n6  and 
Adolph  GrtLnberg  against  Emile  Jeantet,  pray- 
ing an  injunction,  accounting,  and  damages 
for  an  alleged  infringement  of  reissued  let- 
ters patent  No.  8687,  granted  to  B6n6,  March 
26, 1879,  on  an  application  filed  March  4, 1879, 
for  an  improvement  in  the  process  of  refining 
and  bleacbiog  hair. 

Counsel  for  complainant  stated  in  the  record 
that  no  claim  is  made  in  this  suit  for  the  bleach- 
ing of  hair,  except  so  far  as  the  bleaching  may 
result  incidentally  from  the  process  of  refining; 
and  the  only  issue  presented  by  the  pleadings, 
the]'efore,relates  to  the  question  of  infringement 
so  far  as  the  process  of  refining  hair  is  con- 
cerned, there  being  no  issue  raised  as  to  the 
validity  of  the  patent  in  any  respect. 

The  nature  and  object  of  the  invention  are 
set  forth  in  the  specification  as  follows: 

"  This  invention  relates  to  the  treatment  of 
all  kinds  of  coarse  hair,  which,  in  its  natural 
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ftate,  has  little  oommercial  value,  and  is  en- 
tirely unfit  for  toilet  uses  and  purposes.  The 
said  treatment  serves,  mainlv,  to  refine  the 
hair  or  reduce  the  diameter  of  the  hairs  and  to 
render  them  more  pliable  and  glossy;  but  it  al- 
so serves  to  partially  bleach  the  hair  or  lighten 
its  color  or  tint  and  fit  it  to  pass  through  any 
of  the  ordinary  dyeing  processes,  wherebv  it 
may  be  given  any  shade  or  color  desired  or 
'  possible.  In  carrvine  out  my  invention,  for 
the  purx>ose  of  producing  from  the  coarse,  harsh 
hair  above  mentioned,  a  soft  pliable  hair  of  fine 
texture,  I  treat  the  said  coarse  hair  to  a  hath 
composed  of  such  chemicals  or  chemical  sub- 
stances as  will  dissolve  away  a  portion  of  the 
surface  of  each  hair,  and  thus  reduce  its  diam- 
eter. I  find  that  a  solution  of  a  chlorine  salt 
disuolved  in  an  excess  of  muriatic  acid  serves 
my  purposes  as  a  bath  for  this  refining  treat- 
ment   I  claim  as  my  invention — 

"(1).  The  method  of  refining  all  grades  of 
coarse  hair,  which  consists  in  subjecting  it  to 
the  action  of  chemicals,  whereby  the  surface 
of  each  hair  is  corroded  or  dissolved  awav  and 
its  diameter  reduced,  substantially  asset  forth. 

"(2),  The  method  of  refining  coarse  hair, 
which  consists  in  subjecting  it  to  the  action  of 
a  bath  composed  of  muriatic  acid,  in  which  is 
dissolved  a  chlorine  salt,  substantially  as  set 
forth. 

"(8).  The  method  of  refining  and  bleaching 
all  kinds  and  grades  of  coarse  hair,  which  con- 
sists, first,  in  bathing  and  manipulating  the 
same  in  a  chemical  iMUh,  composed  of  ada  and 
a  chlorine  salt,  and  then  in  a  bleaching  baUi, 
composed  of  acids  and  bichromate  of  potash, 
substantially  as  and  for  the  purpose  set  foith. 
[685]  ''(4).  The  method  of  refining  and  bleaching 
all  kinds  and  grades  of  coarse  hair,  which  con- 
sists: tint,  in  bathing  and  manipulating  the 
same  in  a  bath  composed  of  acid  and  a  chorine 
salt,  which  refines  the  hair;  iecond,  sublecting 
the  refined  hair  to  a  bath  coropo^  of  adds 
and  bichromate  of  potash;  and  third,  subject- 
ing the  hair  thus  refined  and  bleached  to  the 
proper  shsde  to  a  fixing  bath  composed  of  warm 
water,  solution  of  muriate  of  tin,  bisulphate  of 
soda,  and  muriatic  acid,  which  sets  the  color, 
substantially  as  set  forth. 

'*(5).  The  method  of  refining  and  treating 
hair,  which  consists  in  first  passing  it  through 
a  r^ning  bath  composed  of  an  add  and  a 
chlorine  salt;  then,  if  desired  or  necessary, 
through  bleaching  and  fixing  baths,  as  above 
described;  and,  finally  treating  the  hair  so  re- 
fined to  a  bath  composed  of  water  and  am- 
monia, to  remove  all  of  its  impurities,  substan- 
tially as  specified. 

'*(6).  As  a  new  article  of  commerce  and 
manufacture,  hair  of  fine  texture  produced 
from  any  grade  of  coarse  hair,  either  animal  or 
human,  by  the  method  of  refining,  substan- 
tially, as  herein  described." 

The  court  below  held  that  were  it  not  for  the 
latter  {Mut  of  this  description  the  spedfication 
would  fail  to  comply  with  the  statute,  and 
would  be  void  for  uncertainty.  It  therefore 
limited  the  patentee  to  his  second  claim,  and 
accordingly  ruled  that  under  this  spedfication 
"The  patent  is  to  be  construed  as  one  for  a 
process  of  rdlning  hair  by  treating  it  in  a  bath 
comi)08ed  of  a  solution  of  chlorine  salt  dissolved 
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in  an  excess  of  muriatic  acid,  and  the  daims 
are  to  be  limited  accordingly." 

The  court  further  found  from  the  evidence 
produced  in  the  case  that  the  allege  infringe- 
ment, the  sole  issue  presented  by  the  pleadings, 
had  not  been  proven,  and  therefore  dismis^ 
the  bill  without  prejudice  to  the  right  of  the 
complainants  to  bring  an  action  at  law  if  they 
were  so  advised.  An  appeal  from  this  decree 
brings  the  case  here. 

Under  section  4888,  R.  8.,  the  specification 
must  describe  the  invention  and  the  manner 
and  process  of  "making,  constructing,  com- 
I)Ounding,  and  using  it  in  such  full,  clear,  con- 
cise, andexact  terms  as  to  enable  any  person 
skilled  in  the  art  or  science  to  which  ft  apper-  [686] 
tains  .  .  .  to  make,  construct,  compound,  and 
use  the  same. "  Tested  by  this  requirement,  the 
patent  in  suit  cannot  receive  the  broad  con- 
struction for  which  complainants  contend.  Ex- 
cept as  applicable  to  the  second  claim,  the 
specification  is  not  full  and  clear  enough  to 
give  one  skilled  in  chemistry  such  an  idea  of 
the  particular  kinds  and  character  of  the  chemi- 
cals, or  combination  of  chemicals,  with  the 
relative  proportions  of  each,  as  would  enable 
him  to  use  the  invention  without  having  to  re- 
sort to  experiments  of  his  own  to  discover  those 
ingredients.  The  broad  construction  claimed 
for  this  patent  as  a  pioneer  and  foundation  in- 
vention in  the  art  of  refining  hair  cannot  extend 
the  rights  of  the  patentee  beyond  the  composi- 
tions of  matter  and  processes  which,  as  stated  in 
the  patent,  embody  his  real  invention.  It  is 
true,  as  appears  upon  the  pleadings,  that  the  ap- 
pellant Ben6  was  the  first  discoverer  of  a  proc- 
ess of  refining  hair,  and  his  patent,  thereiore, 
is  entitled,  within  the  limits  just  indicated,  to  a 
liberal  construction.  If  therefore  it  was  proved 
that  the  hair  dealt  in  bv  the  defendant  was  re- 
fined by  substantiallv  the  same  chemical  action 
as  that  set  forth  in  the  second  claim,  the  fact  of 
infringement  was  established,  and  the  complain- 
ants were  entitled  to  the  decree  prayed  for. 

Upon  the  trial  no  direct  testimony  was  offered 
by  plaintiffs  to  show  that  the  artides  dealt  in 
by  uie  defendant  were  treated  or  refined  by  the 
patented  process.  The  only  fact  upon  which 
the  plaintto  relied  was  the  correspondence  of 
the  artides  proved  to  have  been  sold  by  defend- 
ant, in  respect  of  smoothness,  luster,  and  plia- 
bility, with  the  hair  produced  according  to  the 
patented  process;  which  correspondence,  it  was 
contendea,  showed  that  both  products  resulted 
from  the  same  method  or  equivalent  method  of 
preparation;  and  it  was  further  insisted  that  the 
court  was  bound  from  that  fact  to  conclude 
that  refined  hair,  like  that  in  (question,  could 
not  be  produced  except  by  treating  it  in  a  bath 
composed  of  a  solution  of  chlorine  salt  dissolved 
in  an  excess  of  muriatic  add,  or  a  solution  of 
their  (chemical)  equivalents. 

To  support  this  contention  the  plaintiff  intro- 
duced an  expert,  Nathaniel  8.  Keith,  who  states 
that,  whilst  he  had  never  attended  any  lectures  [687] 
on  the  subject  of  chemistry,  he  had  pursued 
his  studies  in  the  chemical  laboratory  of  hia 
father,  a  practicing  physidan  and  a  manufact- 
uring chemist.  He  nad  ^ven  hair  special  con- 
sideration during  three  or  four  years  past,  and 
had  made  experiments  upon  the  processes  of 
refining  and  bleaching  hair  with  reference  to 
this  suit  and  another  legal  controversy.     In  hie 
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tntlmoDj  be  assetta,  suMantiellr,  that  the  de- 
fcDdant'e  anlcle  cannot  be  produced,  except  1>v 
a  treatroent  In  «  solntloD  of  cbtoiiDe  salt  and 
marUtic  acid,  or  their  (chemical)  eqalvaleats. 
In  lespoDse  to  the  questioo,  "What  other  aub- 
Biancc  la  there.  If  aof,  except  cbloriae  and  its 
compounds,  which  will  corrode  or  dfasolre 
anay  the  mrtace  of  the  boir  bo  as  to  reduce  tbe 
size  or  diameter  without  essentially  deatroytng 
.  tbe  tisiir"  he  answere:  "Ibave  no  knowledge 
of  any  other."  kgaia:  "My  opinion  1l  that 
any  method  under  wbtcb,  by  the  acaon  of 
chemicals,  the  surface  of  hair  is  dlasolved  or 
corroded  away  bo  as  to  reduce  ila  diameter 
comes  within  tbe  prOTince,  or  falls  within  one 
or  more  of  the  cluma,  of  the  said  patent" 

To  repel  this  contention  the  defendant 
called  as  an  expert  witness  one  Charles  Mar- 
cband,  who  stated  that  he  had  beea  engaged  In 
chemical  studies  for  twenty-four  years,  having 
graduated  at  a  school  of  arts  and  manufactures 
in  Paris  In  1871,  from  which  time  bis  business 
had  been  that  of  a  manufacturing  chemist,  to 
which,  after  be  came  to  this  country  in  1ST8, 
be  added  tbe  occupation  of  analytical  chemist 
He  testifies  that  In  tiia  studies  and  busiaess  he 
has  had  much  to  do  with  bleaching  and  redn- 
Ing  human  bair,  and  olber  hair;  has  known  for 
many  years  oxidizing  agencies  for  bleaching  or 
reSnlng  hair;  first  saw  hair  reduced  In  diameter 
by  the  use  of  chemicals  twelve  years  ago  in 
l^rjB  by  a  chemist;  and  that  be  bad  made  a 
number  of  experiments  in  the  treatment  of  hair 
b^  subjecting  it  to  a  refining  process  entirely 
diflerentfrom  that  described  in  the  patent;  and 
in  corroboration  of  bis  testimony  he  produced 
several  samples  of  reSned  hair,  which  beBlated 
he  had  refined  by  tbe  use  of  difFerent  cbendcals 
from  those  mentioned  In  the  patent. 

Tbe  first  was  treated  by  B  chlorine  gas  sola- 
tion  in  pure  water,  and  then  by  a  solution  of 
peroxide  of  hydrogen, 
[988]  The  second  was  a  solution  of  permanganate 
of  potash  In  water  with  sulphuric  ac3  and 
murhilc  acid  In  proper  proportions. 

Tbe  tbird  was  a  solution  of  sulphurous  add 
tn  water,  and  also  a  solution  of  permanganate 
of  potash. 

The  fourth  was  treated  by  one  of  the  same 
metbods.  Another  specimen  was  treated  by  a 
concentration  of  peroxide  of  hydrogen. 

To  break  the  force  of  this  testimony, 
Keith  was  recalled,  and,  upon  many  points, 
contradicted  Marchand's  statements.  He  testi- 
fied that  he  bad  made  experiments  according 
to  the  methods  described  1?  Harchand,  and 
found  them  failures,  and  the  hali  subjected  to 
them  wortbless  uid  unrefined. 

The  testimooy  of  these  two  witaeses  Is  con- 
flicting. But  the  testimony  of  Marchand  ro- 
tates to  facta  declared  to  be  within  hia  knowl- 
edge and  experience;  whilst  that  of  Eelth  is 
largely  the  aasertlon  of  a  theory  and  a  presen- 
tation of  arguments  to  show  that  the  taeta 
tettlQed  to  by  Harcband  cannot  exist.  The 
experiments  which  Eelth  said  be  had  made  ao- 
cordlng  to  Harchand's  formula,  and  which 
failed  to  produce  refined  hair,  were,  as  he  ad- 
milted,  hia  first  experiments  for  that  purpose; 
whilst  those  made  by  Marcband  were  the  re- 
■ulls  of  twelve  years  of  practice,  and  attested 
themselves  by  the  specimens  produced. 

We  think  the  complainania  did  not  make 
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out  a  case  of  Infrincemetit.    There  Is  not  h, 
preponderance  of  evidence  in  their  favor. 
3a«  deeret  qf  the  Circuit  (hart  it  ther^or* 
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APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  Sutes  for  the  Northern  Dis- 
trict of  Iltinoia,  InfavorofplaintifFs  in  an  action 
for  an  accounting  and  foreclosure  and  sale. 

Tbe  facts  are  stated  in  the  opinion. 

Mtatn.  Chaa.  H.  Wood  and  John  N.  Jew- 
ett,  for  appellants: 

Tbe  testimony  of  defendant,  I.  Willard  Fox. 
was  incompetent  aa  against  tbe  complainant  In 
the  cause. 

Stein  V.  Boaman.  88  V.  B.  IS  Pet.  219  (10: 
184);  Bridget  v.  Armimr,  46  U.  8.  6  How.  M 
(12;  85);  R.  8.  U.  8.  8  838;  Btlava  v.  ifo- 
Kinge,  1  Woods,  685:  Merrill  v.  Aikin.  B9  111. 
20;  Steveru  v.  Eay,  61  DI.  890;  Langlev  v.  Dodt- 
vroriA,  81  Dl.  86;  CVona  v.  Crane,  81  111,  169; 
MarAatt-r.  Peck.  91  ni.  187;  Bragg  v.  Otdda, 
93111.  61;  thtUry.  ThirdNat.  Bank,  102  U.  8. 
10S(2e:lll);£iTVT.  IfctrtAiR^ton,  IMC  8.  44 
(26:653). 

Tbe  settlement  emiiraced  In  the  agreement  it 
conclusive  upon  the  defendants;  and  noj  set- 
offs or  discounts  that  may  have  existed  preriouji 
to  that  date  can  be  allowed. 

Oateyn.  ffa»f,»4U.  S.  680(S4:170);i;a>'n«>» 
V.  Tremere,  1  Ad.  ft  EL  792,  S8  Eng.  C.  L, 
ai4;  Blgelow,  Estoppel,  Sd  ed.  803;  Ifmtt  y. 
Brnv,  5  Ortnch,  O.  C.S01;Bwfiian  v.TteylM-, 
S  Ad.  A  El.  200;  Bivton  t.  Wettminiltr  Im- 
proMmmt  Oomrt.  1  Bxch.  780. 

A  party  to  tbe  record  In  the  federal  eonrt  waa- 
not  a  competent  witness  In  his  own  behalf,  1m- 
fore  tbe  enactment  of  the  statute. 

Siein  V.  Bomaan,  and  Bridget  ▼,  Armour, 
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party  is  suing  or  defending  as  executor,  guard- 
tan,  devisee  or  beir.  as  to  any  matter  occurring 
betove  the  death  of  the  testator  or  intestate. 

MerriU  v.  Atkin,  StevemY.  Hay,  Langlepy, 
Dodsioarthf  Crane  y.  Crane,  Marshall  v.  Peek 
«nd  Bragg  Y,  Oeddee,  eupra. 

Parties  are  estopped  to  deny  the  reality  of 
the  state  of  things  which  they  have  made  ap- 
pear to  exist,  and  upon  which  others  have  been 
led  to  rely. 

Casey  v.  QaUi,  Lainson  v.  Tremere,  Bigelow, 
Estoppel,  NeuttY,  Berry,  and  BovomanY,  Tay- 
lor, supra. 

Where  an  account  is  settled  by  the  pNarties 
themselves,  and  where  there  is  no  unfairness 
tmd  where  all  the  facts  are  equally  known  to 
both  sides,  their  adjustment  is  final  and. con- 
-clusi^  e. 

ffagery,  Thompson,  66  U.  S.  1  Black,  80  C17: 
41);  Bennett  y.  Walker,  100  111.  526. 

Mr,  William  C.  Ooudy»  for  appellees: 

There  is  no  estoppel  as  to  the  amount  due, 
•because  a  sum  is  stated  in  the  agreement 

Jones,  Mortg.  g  618;  Famum  v.  Burnett,  21 
N.  J.  Eq.  87;  Calkins  v.  Long,  22  Barb.  97; 
Parker  Y,  Parmele,  20  Johns.  ISO;  FMman  v. 
Gamble,  26  N.  J.  Eq.  4M;  Graver  v.  Wilson, 
14  Abb.  Pr.  N.  S.  874;  Herman,  Mort  S  298; 
MeOreay.  Purmort,  16  Wend.  460;  MeKtmter 
-Y.  Babeoek,  26  N.  Y.  878;  BsUrly  v.  Purdy,  50 
How.  Pr.  860;  Jones.  Mortg.  S  384;  Priee  v. 
Oover,  40  Md.  102;  AtM  8av,  Bank  v.  Pomroy, 
116  Mass.  578;  Jones  v.  Jones,  20  Iowa,  888; 
Conicell  V.  Clifford,  46  Ind.  892;  White  v. 
lAicas,  46  Iowa,  819. 

The  reason  why  a  good  title  cannot  be  ob- 
iainod  pendente  lite  is  that  the  court  having 
acquired  jurisdiction  will  retain  its  power 
over  the  subject  matter  of  litigation,  without 
regard  to  the  action  of  the  parties  to  the  suit, 
and  third  persons  dealing  with  them. 

Bellamy  v.  Sabine,  1  DeG.  &  J.  678;  Dovei^s 
App,  97  Pa.  168;  Center  v.  Planters  db  M.  Bank, 
22  Ala.  767. 

As  to  questions  of  notice  see  Doyle  v.  Teas,  6 
m.  202;  CJdeago,  R.  L  db  P.  B.  Co.  v.  Ken- 
nedy. 70  ni.  850,  and  Merrick  v.  WaUaoe,  19 
m.  489. 

The  proviso  to  section  858  of  the  Revised 
Statutes  does  not  incapacitate  a  witness  where 
the  suit  is  against  codelendants,  of  whom  only 
one  is  dead,  when  the  contract  was  made  either 
with  the  living  codefendant  or  with  the  living 
and  the  dead  concurrently. 

Frencli  v.  Haytoard,  16  Gray,  612;  Doody  v. 
Pierce,  9  Allen,  144;  ffubbeU  v.  Bubbea,  22 
Ohio  St.  208;  HaU  y,  State,  89  Ind.  801;  Gatfin 
▼.  Buckles,  41  Ind.  628;  lienhour  v.  Isenhour, 
64  N.  C.  640;  Leaptrot  v.  Bobertson,  87  Ga.  686; 
Iforth  Qa,  Min,  €h.  v.  Latimer,  61  Ga.  47. 

So,  when  the  deceased  contracting  party  was 
represented  in  the  bargain  by  an  agent  who  Is 
capable  of  testifying,  then  the  other  contracting 
party,  unless  expressly  excluded  by  the  statute, 
may  be  a  witness. 

Brown  v.  Briahtman,  11  Allen,  227;  HUde- 
brant  v.  Crawford,  6  Lans.  502;  Puyne  v. 
Blyea,  60  Ga.  896;  Jaequin  v.  Davidson,  49  BL 
82. 

In  Vermont  and  Massachusetts  it  Is  held 
the  statute  does  not  exclude,  in  any  cases  against 
aurviving  partners  or  contractors. 

Bead  y.  Sturtevant,  40  Vt  621;  Hayward  v. 
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Drench,  12  Gray,  468;  Goss  v.  Austin,  11  Allen, 
625. 

Mr.  Justice  Blatehford  delivered  the  opin-     (^^1 
ion  of  the  court: 

On  the  20th  of  February,  1869,  a  written 
agreement  was  executed  by  Samuel  H.  Fox 
and  I.  Willard  Fox,  to  which  was  appended  a 
memorandum  signed  by  Samuel  H.  Fox,  the 
papers  being  as  follows: 

"Whereas,  L  Willard  Fox  is  indebted  to 
Samuel  H.  Fox  and  Henry  W.  Fox,  partners 
doing  business  under  the  firm  name  and  style 
of  Fox  (&  Co.,  in  the  sum  of  seventv  thousand 
dollars  ($70,000),  over  and  above  all  discounts 
and  set-o£Es  of  every  name  and  nature;  and 
whereas,  said  Fox  &  Co. ,  at  the  request  of  said 
I.  Willard  Fox,  have  taken  up  ana  satisfied,  or 
[are]  about  to  take  up  and  satisfv,  certain  other  [603] 
of  the  indebtedness  of  said  L  WiOard  Fox,  some 
of  such  indebtedness,  and  to  the  amount  of 
about  sixteen  thousand  dollars  ($16,000),  more 
or  less,  being  satisfied  by  payment  thereof,  and 
to  the  amount  of  about  thirty  thousand  dollars 
($80,000),  more  or  less,  being  so  satisfied  by 
payment  at  the  rate  of  fifty  cents  on  the  dollar, 
whereby  the  said  L  Willard  Fox  has  become 
further  indebted  to  said  Fox  &  Co.;  and  where- 
as, the  said  L  Willard  Fox  has  sold  and  con- 
veyed to  the  said  Samuel  H.  Fox  all  and  sinjo^- 
]ai  the  stock  of  goods,  wares  and  merchandise, 
with  the  store  fixtures.  In  the  City  of  Chicago, 
indudine  therewith  his  notes,  books  and  ac- 
counts of  every  name,  nature  and  description, 
and  dso  the  premises  known  as  No.  876  North  La 
Salle  Street,  being  lot  two  (2),  in  block  twenty 
(20),  in  Bushnell's  Addition  to  Chicago,  Ulinoia. 
in  «dd  City  of  Chicago,  with  power  forthwith, 
at  such  times  and  in  such  manner  as  he,  said 
Samuel  H.  Fox,  shall  deem  best,  to  sell  and  col- 
lect and  convert  the  said  goods,  wares,  merchan- 
dise, fixtures,  notes,  accounts  and  premises 
into  money,  and  apply  the  proceeds  to  the  pay- 
ment of  said  indebtedness  to  said  Fox  &  Co., 
both  said  orii^inal  indebtedness  and  that  so 
tfljLen  up  by  them,  at  the  rate  paid  therefor, 
with  such  interest  added  thereto  as  the  said 
Samuel  H.  Fox  or  Fox  &  Co.,  shall  have  to  nay 
thereon,  or  on  any  portion  thereof,  and  has 
also  conveved  to  saia  Samuel  H.  Fox  his  farm 
in  Lake  Uoimty,  Illinois,  known  as  the  Lake 
Zurich  farm;  Now,  therefore,  the  said  Samuel 
H.  Fox  agrees,  that  if  the  said  I.  Willard  Fox 
shall  and  wUl,  within  six  months  from  the  date 
hereof,  pav  the  entire  amount  of  each  name  and 
kind  of  said  indebtedness,  or  such  portion  there- 
of as  remains  at  that  time  unpaid,  then  he,  said 
Samuel  H.  Fox,  shall  and  will  reconvey  the  said 
Lake  Zurich  farm  to  said  L  Willard  Fox,  but  in 
default  of  such  payment  it  ia  hereby  agreed  by 
the  parties  hereto  that  the  said  Samuel  H.  F6x 
may  immediately  foreclose  the  certain  mortgage 
comprised  in  said  conveyance  of  said  Lake 
Zurich  farm  and  this  agreement. 

"And  the  said  LWHlard  Fox  hereby  lu^'^ea, 
that,  in  case  proceedings  for  such  foredoauro 
be  commenc^,  that  he  wUl  interpose  no  de- 
fault thereto,  nor  attempt,  by  inlunction,  bill  in 
equity,  or  in  any  other  way,  to  hinder  or  defeat 

the  same.  r^Mu.! 

"Witness  the  hands  and  seals  of  tha  said     l^^i 
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fiamuel  H.  Fox  and  I.  Willard  Fox/ this  twen- 
tieth day  of  FebruaiT,  A.  D.  1869. 

"Samuel  H.  Fox.  [Seal.] 
••L  Willard  Fox.  PeaLJ 

"And  the  said  Samuel  H.  Fox  hereby  agrees 
to  release  a  certain  mortga^  whioh  he  has  on 
a  portion  of  said  Lake  Zurich  farm,  the  indebt- 
edness secured  by  said  mortgage  having  become 
merged  in  said  debt  of  seventy  thousand  dol- 
lars. "Samdbl  H.  Fox." 

By  deeds  in  fee  simple,  L  Willard  Fox  and 
his  wife  conveyed  to  Samuel  H.  Fox  the  North 
La  Salle  Street  lot  and  the  Lake  Zurich  farm, 
mentioned  in  the  above  agreement,  simultane- 
ously with  its  execution. 

On  the  17th  of  February,  1877.  Kate  W. 
Fox  brought  a  suit  in  equity,  in  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  against  L  Willard  Fox  and 
his  wife.  Eate  W.  Fox  was  the  widow  of 
Henry  W.  Fox,  who,  with  Samuel  H.  Fox, 
composed  the  firm  of  Fox  &  Co.  Henry  W. 
Fox  had  died  in  1876,  and  by  his  will  Kate  W. 
Fox  was  made  his  sole  executrix  and  sole 
devisee.  In  her  bill  she  set  forth  the  contents 
of  the  above  agreement,  without  stating  that  it 
was  in  writing.  The  bill  averred  that,  in  pur- 
suance of  the  agreement.  Fox  A  Co.  paid  the 
fl6/)00  and  the  $80,000  of  the  indebtedness  of 
,  Willard  Fox,  named  in  it;  that  I.  Willard 
Fox  and  his  wife  executed  and  delivered  to 
Samuel  H.  Fox  deeds  in  fee  simple  of  the  Lake 
Zurich  farm  and  the  La  Salle  Street  lot;  and 
that  L  Willard  Fox  assi^ed  to  Samuel  H. 
Fox  the  goods,  wares  and  merchandise,  store 
fixtures,  notes  and  accounts,  mentioned  in  the 
agreement. 

The  bill  also  alleged  that  it  was  then  further 
agreed  between  I.  Willard  Fox  and  Fox  &  Co. 
that  the  former  ^ould  carry  on  his  business, 
which  was  at  Chicago.  IIUdoIs,  in  connection 
with  the  said  stock  of  goods,  wares  and  mer- 
chandise, notes  and  accounts,  as  though  no  such 
assignment  thereof  had  been  made  to  Samuel 
II.  Fox;  that  Fox  &  Co.,  who  were  manllfac^ 
urerers  of  glass,  in  the  State  of  New  York, 
[606]  should  advance  and  furnish  to  L  Willard  Fox 
goods  in  the  way  of  his  business,  from  time  to 
time,  as  he  should  need  and  they  should  be 
able;  that  the  price  or  value  of  the  goods  so 
furnished  should  be  added  to  the  indeotedness 
80  due  from  L  Willard  Fox  to  Fox  &  Co.,  and 
the  former  should  apply  the  proceeds  and  avails 
of  the  business,  as  ne  should  realize  the  same, 
to  the  payment  of  such  indebtedness,  until  such 
future  tune  as  should  be  agreed  upon  by  the 
parties,  at  which  time  he  should  turn  over  and 
deliver  to  Samuel  H.  Fox  the  merchandise 
which  should  then  be  on  hand,  the  store  fixt- 
ures, and  the  notes  and  accounts  then  uncol- 
lected, the  proceeds  and  avails  of  which  should 
then  be  applied  by  Samuel  H.  Fox  towards  the 
payment  of  the  indebtedness  which  should 
then  be  due  from  L  Willard  Fox  to  Fox  &  Co. : 
and  that  the  original  agreement  should  in  all 
other  respects  remain  binding. 

The  bill  further  averred  Uiat,  in  pursuance 
of  the  last  mentioned  agreement,  X.  Willard 
Fox  continued  to  carry  on  his  business  until 
about  February  20,  1870,  that  is,  for  about  one 
year,  in  connection  with  the  said  stock  of  goods, 
store  fixtures,  and  notes  and  accounts;  that, 
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during  that  period,  Fox  A  Co.  furnished  to 
him  merchandise,  in  the  way  of  his  business, 
to  the  amount  of  about  |24,Ci00;  that,  at  the  ex* 
piration  of  that  period,  he,  in  pursuance  of 
that  agreement,  turned  over  and  delivered  to 
Sunuel  H.  Fox  the  stock  of  goods,  store  fixt- 
ures, notes  and  accounts,  then  on  hand,  of  the 
value  of  $27,848.07,  which  amount  was  then 
credited  to  him  and  applied  on  his  indebtol- 
ness  then  due  to  Fox  &  Co.;  that,  after  the 
making  of  the  last  mentioned  agreement,  and 
while  L  Willard  Fox  was  so  carrying  on  busi- 
ness, he  paid  out  of  its  avails,  upon  bis  indebt- 
edness to  Fox  Sb  Co. ,  the  sum  of  about  $10,000; 
that  Samuel  H.  Fox,  some  time  before  Septem^ 
her  1. 1875,  sold  the  La  Salle  Street  tot  and  re- 
alized from  it  about  $14,000,  which  amount  waa 
credited  upon  the  indebtedness  of  L  Wfllard 
Fox  to  Fox  A  Co.;  that  the  said  sums  of 
$27,848.07.  $10,000,  and  $14,000.  was  aU  that 
had  ever  been  paid  on  said  indebtedness;  and 
that  there  was  due  to  the  plaintiff,  at  the  time 
of  filing  the  bill,  on  account  of  said  indebted- 
ness, about  i70,657,  besides  interest 

The  bill  further  alleged  that,  on  or  about  [6061 
September  1, 1875,  Samuel  H.  Fox  and  Henry 
W.  Fox  dissolved  their  partnership,  and  it  waa 
agreed  that  the  debt  due  from  L  Willurd  Fox 
to  Fox  &  Co. .  and  all  securities  therefor,  should 
thereafter  belong  to  Henry  W.  F6x:  that  Sam- 
uel H.  Fox  executed  ana  delivered  to  Henry 
W.  Fox  a  deed  in  fee  simple  of  the  Lake  Za- 
ridi  farm,  a  description  of  which  by  metes  and 
bounds  was  given  in  the  bill;  ana  that  there 
was  due  to  the  plaintilf,  as  vich  executrix  and 
devisee,  from  £  Willard  Fox,  $108,600,  prin- 
cipal and  interest 

The  bill  waived  an  answer  on  oath,  and 
prayed  for  an  account  of  the  amount  due  to  the 
plaintiff  for  principal  and  interest  on  the  se- 
curity of  the  Lake  Zurich  farm;  that  the  de- 
fendants be  decreed  to  pay  that  amount,  the 
plaintiff  offering  to  reconvey  the  premises  to 
them  on  such  payment;  and  that,  in  default  of 
such  payment,  tne  defendants  oe  barred  and 
foreclosed  of  all  equity  of  redemption  in  and  to 
such  mortgaged  premises.  The  bill  contained 
a  prayer  for  general  relief,  although  it  did  not 
pray  specificSdly  for  the  aale  of  the  Lake  Zu- 
rich farm;  nor  did  it  treat  the  La  Salle  Street 
lot  as  being  subject  to  a  like  mortgage  wiUi 
the  Lake  Zurich  farm,  but  only  as  being  sub- 
ject to  be  sold  by  the  grantee  under  the  power 
contained  in  the  agreement,  the  proceeds  of 
sale  to  be  applied  upon  the  indebtedness. 

On  the  21st  of  April,  1877,  L  WUlard  Fox 
and  his  wife  put  in  an  answer  to  the  biU.  It 
denies  the  indebtedness  of  $70,000,  but  adndta 
that  a  paper  drawn  up  at  the  instance  of  Sam- 
uel H.  Fox  stated  tne  indebtedness  at  that 
amount  It  also  avers  that,  prior  to  February 
20,  1869, 1.  Willard  Fox  had  been  engaged  at 
Chicago  for  several  years  in  selling  iMumts,  oils 
and  window  glass;  that  during  that  time  he 
had  sold  for  Fox  A  Co.  large  quantities  of 
window  glas9  made  by  them,  sucn  sale  beinf 
upon  commission;  tnat  he  never  regarded 
himself  as  purchasing  the  glass  in  the  ordinarr 
way;  that  a  short  time  pnor  to  February  20, 
18^,  he  became  embarrassed:  that  then  Fox  A 
Co..  under  the  pretense  of  making  a  favorable 
settlement  with  some  of  Ids  creditors,  forced 
him  to  enter  into  an  agreement, whereha  he  waa 
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607]  apparently  made  to  aav  thlit  be  owed  Fox  & 
CSo.  the  $70,000,  bat  wnich  did  not  state  truly 
BQcb  indebtedness,  the  amount  beine  made  up 
for  a  specific  purpose  on  the  part  of  Fox  &  Co., 
without  his  consent;  that,  in  making  up  the 
$70,000,  interest  was,  without  his  consent,  cal- 
culated for  several  years  back  on  all  pretended 
balances  apparently  due  to  Fox  &  Co.,  every 
three  months  during  each  year,  thereby  com- 
pounding interest;  that  the  amount  of  such  in- 
terest was  $20,000  or  ^,000;  that  after  the 
agi-eement  was  signed.  Fox  &  Co.  allowed  him 
to  go  on  in  business,  using  his  own  name,  for 
about  the  period  of  one  year,  but  the  business 
was  really  theirs,  and  he  turned  over  to  them 
his  store  and  its  contents,  and  all  the  debts  due 
to  him,  on  or  about  February  20, 1869,  the  con- 
tents of  the  store  beine  then  of  the  value  of  over 
$60,000;  that,  in  equity,  under  such  arrange- 
ment, that  property  ought  to  go  to  the  cancel- 
Uition  of  the  indebtedness  stated  in  the  agree- 
ment, and  Fox  &  Co.  ought  to  be  chars^  in 
the  accounting  with  the  properU^  so  delivered 
to  them,  at  its  fair  value;  that  fx>x  &  Co.  pre- 
tend that  the  business  was  conducted  by  him 
after  February,  1868,  and,  because  there  were 
losses  in  it  to  the  amount  of  $15,000,  he  ought 
to  suffer  that  loss,  when  the  business  was  re^Iy 
that  of  Fox  &  Co.,  and  the  adjustment  ought 
to  be  made  at  the  time  of  the  turning  over  of 
the  store  and  its  contents,  and  of  his  property, 
to  Fox  &  Co.,  and  he  ought  to  be  aflowed  to 
set  off  against  any  indebtedness  of  his  to  Fox 
&  Co.  the  amount  of  property  so  turned  over 
to  them;  that  he  was  uie  owner  in  fee  simple 
absolute  of  the  land  described  in  the  bill;  that 
whatever  debt  is  due  to  Fox  &  Co.  is  a  lien  upon 
the  same,  including  the  La  Salle  Street  lot,  in 
the  nature  of  a  mortgage,  and  the  land  ought 
in  equity  to  be  subjected  to  such  lien,  if  anyin- 
debtedness  is  proved  to  exist  in  favor  of  Fox  & 
Co.;  and  that  the  plaintiff  stands  in  no  differ- 
ent relation  to  him.  In  resard  to  such  indebted- 
ness, from  that  occiipiea  bv  Fox  &  Co.,  and 
has  only  the  same  ri^ts  ana  interest  in  and  to 
inch  security  which  Ueniy  W.  Fox  or  Fox  & 
Oo.  had. 

The  answer  asks  that  an  accounting  may  be 
bad  between  the  parties  before  a  master,  and 
avers  that  all  indebtedness  from  LWiUardFox 

608]  to  Fox  &  Ca  has  been  paid;  and  that  both  the 
Lake  Zurich  farm  and  the  La  Salle  Street  lot 
are  free  from  any  lien  in  favor  of  Fox  &  Co. 
or  of  the  plaintiff.  It  avers  that  the  goods  fur- 
nished by  Fox  &  Co.  to  I.  ^illard  Fox,  after 
the  20th  of  February,  1868,' were  the  goods  of 
Fox  &  Co.,  and  he  condncted  the  business  for 
them;  that  the  indebtedness  held  against  him 
bv  other  persons,  and  which  was  setUed  by 
Fox  &  Co.,  amounted  to  $24,000,  and  was  set- 
Ued for  about  $12^000  by  Fox  &  Co.;  that  he 
sJso  owed  the  First  Plational  Bank  about 
$15,000,  which  was  paid  out  of  the  proceeds  of 
a  loan  of  $6,000  made  on  the  La  Salle  Street 
lot,  and  the  rest  of  it  out  of  the  collections, 
etc.,  due  to  I.  Willard  Fox;  and  that  such  in- 
debtedness having  been  so  settied  out  of  the  La 
Salle  Street  lot  and  a  portion  of  the  property 
turned  over  by  him  to  Fox  &  Co.,  he  ought  to 
have  the  Lake  Zurich  farm  free  from  incum- 
brance, because  of  the  large  surplus  which  was 
left  in  the  hands  of  Fox  &  Co.  after  paying 
such  outstanding  debts.  The  answer  also  avers 
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that  he  will  rely  upon  the  Statute  of  lUinoisio 
regard  to  usury. 

A  replication  was  filed  to  this  answer. 

On  tiie  26tii  of  October,  1877,  the  plaintiff 
filed  an  amended  bill,  under  an  order  made  on 
that  day,  giving  her  leave  to  do  so,  and  requir- 
ing the  defendants  to  answer  within  thirty  aays. 
The  amended  bill  is  a  full  and  complete  bill  in 
itself.  It  contains  mainly  the  same  averments 
as  the  original  bill,  but  has  some  variations  and 
additions.  One  addition  is  a  statement  of  the 
contents  of  the  memorandum  signed  by  Samuel 
H.  Fox,  appended  to  the  afijeement,which  was 
not  contained  in  the  original  bilL  There  is  also 
added  a  statement  that  Samuel  H.  Fox  did,  on 
the  5th  of  October,  1869,  release  and  discharge 
of  record  the  mortgage  so  held  by  him  on  a 
portion  of  the  Lake  Zurich  farm.  It  states  the 
amount  of  goods  furnished  by  Fox  &  Co.  to  I. 
Willard  Fox,  during  the  time  from  February 
20, 1869,  until  some  time  in  December,  1869, 
at  $12,999.64,  instead  of  $24,000:  and  that  the 
property,  amounting  to  ^7,848.07,  was  turned 
over  and  delivered  to  Fox  &  Co.  in  December, 
1869,  instead  of  in  February,  1870.  It  also  states 
that  the  indebtedness  mentioned  in  the  agree- 
ment as  $16,000  was  in  fact  only  $15,000,  and 
was  due  to  the  First  IS'ational  Bank  of  Chicago; 
that,  after  the  making  of  the  agreement  and  the 
conveyance  of  the  La  Salle  Street  lot  to  Samuel 
H.  Fox,  he.  with  the  knowledge  of  L  Willard 
Fox,  raised,  by  mortgage  on  that  lot^bout 
$6,000,  which  was  handed  over  to  I.  Willard 
Fox  and  paid  by  him  on  the  Indebtedness  to  the 
bank,  ana  that  afterwards,  and  duringthe  time 
that  he  carried  on  the  business  after  February 
20, 1869,  he  paid  to  the  bank  the  remainder  of 
the  debt  due  to  it,  out  of  the  avails  of  the  busi- 
ness and  of  collections  of  the  notes  and  ac- 
counts; that  the  indebtedness  estimated  in  the 
agreement  at  about  $80,000,  due  to  other 
parties,  was  only  about  124,000  or  less,  and  Fox 
&  Co.  compromised  ana  paid  it  in  full  by  pay- 
ing altogether  the  sum  of  about  $10,971.89; 
that,  about  the  time  that  Samuel  H.  Fox  mor^ 
gaged  the  La  Salle  Street  lot  for  $6,000,  he 
effected  an  insurance  upon  the  improvements 
upon  it  for  tiie  same  amount,  and  afterwards 
the  improvements  were  destroyed  by  fire,  and 
the  insurance  was  applied  in  discharge  of  the 
mortgage;  that,  on  the  25th  of  September,  1875, 
Samuel  H.  Fox  conveyed  the  La  Salle  Street 
lot  to  Henry  W.  Fox  for  the  sum  of  $8,000» 
which  amoimt  was  then  credited  upon  the  in- 
debtedness of  L  Willard  Fox  to  Fox  &  Co.; 
that  the  $37,848. 07,  which  was  the  value  of  the 
stock  of  goods,  store  fixtures,  notes  and  ac- 
counts, turned  over  to  Samuel  H.  Fox  in  De- 
cember, 1869,  and  the  $8,000  realized  from  the 
sale  of  the  La  Salle  Street  lot,  Ib  all  that  has  ever 
been  received  by  Fox  &  Co.  on  the  debt  from  L 
Willard  Fox  to  them;  and  that  there  was  due  to 
the  plaintiff  at  the  time  of  the  filing  of  the 
amended  bill,  on  account  of  such  deo^  about 
$60,000,  besides  interest 

The  amended  bill  states  the  amount  due  to 
the  plaintiff,  as  executrix  and  devisee,  from  L 
Willard  Fox,  at  about  $100,000,  principal  and 
interest,  instead  of  $108,600.  It  waives  an  an- 
swer on  oath,  and  its  prayer  is  the  same  as  that 
of  the  original  bill,  and  it  does  not  treat  the  La 
Salle  Street  lot  as  subject  to  a  lien  in  favor  of 
tiie  plaintiff. 
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No  answer  to  such  amended  bill  appears  in 
the  record*  nor  is  there  any  stipulation  that  the 
answer  to  the  original  bill  shtJl  stand  as  the 
answer  to  the  amended  bill. 

On  the  10th  of  September,  1878^  an  order  was 

[610]    made  referring  the  cause  to  Mr.  Henry  W. 

Bishop  as  a  master,  to  take  proofs  and  repcfti 

the  same   to   the  court,  together  with   the 

amount  due  to  the  plaintiff. 

On  the  11th  of  February.  1880.  an  order  was 
made,  modifying  such  order  of  reference,  by 
directing  the  master  to  report  the  testimony 
taken  by  him,  and  not  his  conclusions  thereon. 

Plenary  proofs  were  taken  in  the  cause,  in 
July,  1877,  November,  1878,  September,  1879, 
November,  1879,  December,  18T9,  and  Febru- 
ary, 1880.  Samuel  H.  Fox  gave  a  deposition  in 
July,  1877,  a  second  in  September,  1879,  and  a 
third  in  December,  1879.  I.  Willard  Fox  gave 
a  deposition  in  November,  1878,  a  second  in 
November.  1879,  and  a  third  in  February.  18b0. 
Robert  B.  Merritt,  who  had  been  the  book  keeper 
and  cashier  of  L  Willard  Fox  from  Mav,  1867, 
till  the  summer  of  1860,  gave  a  deposition  in 
September,  1879,  and  a  second  in  December, 
1879. 

In  July,  1880,  the  cause  was  heard  on  plead- 
ings and  oroofs:  but  before  any  decision  was 
made,  ana  on  November  18, 18^,the  plaintiff, 
by  leave  of  the  court,  amended  her  bill  by  in- 
serting an  averment  to  the  effect  that  the  agree- 
ment of  February  20, 1869,  contained  a  recital 
that  L  Willard  Fox  had  sold  and  conveyed  to 
Samuel  H.  Fox  the  La  Salle  Street  lot,  the  pro- 
ceeds thereof  to  be  applied  towards  pa3rment  of 
the  indebtedness  from  L  WUlard  Fox  to  Fox  A 
Co.;  that  by  such  agreement  that  lot  was  not  in 
any  event  to  be  reconveyed  to  I.  Willard  Fox; 
that  the  plaintiff  had  sold  and  conveyed  the  lot; 
and  that,  being  willing  to  do  what  was  just  and 
equitable,  she  offered  to  credit  and  allow  to  L 
Willard  Fox  the  amount  for  which  she  bad  sold 
the  lot,  or  otherwise  its  value,  in  reduction  of 
the  sum  due  to  her  from  L  Willard  Fox. 

On  the  28d  of  November,  1880,  the  defend- 
ants filed  an  answer  to  the  amended  bill  as 
amended  on  November  13, 1880.  This  appears 
to  be  a  full  answer,  not  only  to  the  amend- 
ments of  November  13, 1880,  but  to  the  amended 
bill  filed  October  26, 1877.  This  answer  avers 
that,  on  February  20,  1869, 1.  Willard  Fox  and 
his  wife  executed  to  Samuel  H.  Fox  a  deed 
convej^ng  the  Lake  Zurich  farm,  and  another 
[611  ]  deed  conveying  the  La  Salle  Street  lot;  and  that 
at  the  same  time  the  agreement  of  February  20, 
1869,  was  executed  by  Samuel  H.  Fox  and  I. 
Willard  Fox,  and  the  memorandum  appended 
was  executed  by  Samuel  H.  Fox.  The  answer 
also  avers,  thatprior  to  1857,  Samuel  H.  Fox 
and  L  Willard  Fox  were  partners  in  business  in 
the  manufacture  of  glass,  in  the  State  of  New 
York;  that  L  Willard  Fox  sold  out  his  interest 
in  the  business  to  Henry  W.  Fox  and  retired; 
that,  thereupon,  Samuel  H.  Fox  and  Henry  W. 
Fox,  who  were  brothers  of  I.  Willard  Fox,  be- 
came partners  and  conducted  the  business  under 
the  name  of  Fox  &  Co.,  and  I.  Willard  Fox  re- 
moved to  Illinois:  that  the  affairs  of  the  firm  in 
which  L  Willard  Fox  was  such  partner,  and  his 
business  transactions  with  the  new  firm,  had 
never  been  settled;  that  in  the  year  1865,  L 
Willard  Fox,  at  the  rec^uest  of  Fox  &  Co.,  un- 
dertook to  act  as  their  agent  for  the  sale  of 
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glass  in  Chicago,  and  was  to  receive  as  com* 
pensation  a  certain  commission;  that  he  re- 
ceived from  them  large  amounts  of  glass  and 
remitted  the  proceeds  to  them  from  time  to 
Ume,  and  the  business  was  thus  conducted  un- 
til about  the  first  of  January,  1869,  when  he  be- 
came embarrassed,  and,  under  a  judgment  and 
execution  against  him  in  fsivor  of  the  First  Na- 
tional Bank  of  Chicago,  his  goods,  and  the 
glass  then  on  hand,  belonging  to  Fox  &  Co., 
for  sale  on  commi^ion,  were  seized,  and  the 
store  was  closed;  that  Samuel  H.  Fox  then 
came  to  Chicago  and  acted  for  Fox  &  Co. ;  that, 
by  agreement  with  I.  Willard  Fox,  Fox  &  Co. 
assumed  the  payment  of  the  debt  to  the  First 
National  Bank,  and  the  goods  were  released, 
and  Samuel  H.  Fox,  for  Fox  &  Co.,  took  pos- 
session of  the  goods  belonging  to  I.  Willard 
Fox,  and  of  those  belonging  to  Fox  A  Co.; 
that  Samuel  H.  Fox  also  undertook  to  satisfy 
the  other  creditors  of  L  Willard  Fox;  that  the 
latter  was  unable  to  pay  more  than  fifty  cents 
on  the  dollar,  and,  for  the  purpose  of  doing  so, 
and  also  of  placing  Fox  &  Co.  in  a  situtaion 
whereby  tiiey  coula  make  it  appear  to  their 
creditors  that  they  had  large  assets  in  Illinois, 
Siunuel  H.  Fox  prepared  a  statement  of  tho 
account  of  Fox  &  Co.  against  L  Willard  Fox, 
showing  an  apparent  indebtedness  of  about 
(68,000,  besides  an  apparent  mortgage  of  $15,- 
000  from  him  to  them,  and  demand^  of  him  that 
be  should  make  an  absolute  convevance  of  the 
Lake  Zurich  farm  and  the  La  Salle  Street  lot; 
that  he  denied  the  correctness  of  such  account 
and  at  first  refused  to  make  the  conveyances, 
but  was  induced  to  execute  them,  provided 
Samuel  H.  Fox  would  execute  the  instrument 
of  February  20,  1869,  as  a  condition  of  de- 
feasance, and  upon  the  verbal  assurance  of 
Samuel  H.  Fox  that  Fox  &  Co.  would  not  in- 
sist upon  the  payment  of  the  $70,000  named  in 
it,  or  of  any  sum  other  than  that  which  should 
be  found  to  be  due  from  I.  Willard  Fox  to  Fox 
&  Co.,  on  a  lust,  fair  and  equitable  settlement; 
that  the  defendants  asserted  at  the  time  that 
there  was  nothing  due  on  the  transactions 
covered  by  the  account;  that,  after  the  deeds 
and  the  agreement  were  made,  Samuel  H.  Fox, 
for  Fox  &  Co.,  retained  possession  of  the  goods, 
store  fixtures,  notes  and  accounts,  ana  con- 
ducted the  business  in  the  name  of  I.  Willard 
Fox  until  December,  1869,  and  during  that 
time  received  the  proceeds  arising  from  the 
collections  of  the  notes  and  accounts,  as  well  as 
the  goods;  that,  at  the  time  of  such  transfer  to 
Fox  &  Co.,  there  was  in  the  store  glass  belong- 
ing to  them,  of  tho  value  of  over  $80,000,  be- 
sides other  goods  of  over  the  value  of  $80,000, 
and  notes  and  accounts,  good  and  collectible, 
to  the  amount  of  about  $15,000,  belonging  to  I. 
Willard  Fox;  that,  during  the  time  the  busioess 
was  so  being  conducted  by  Fox  &  Co.,  in  1869, 
they  paid  the  debt  to  the  First  National  Bank, 
partly  h'om  the  proceeds  arising  from  the  con- 
duct of  the  busmess  and  partly  from  moncv 
borrowed  upon  the  La  Salle  Street  lot,  which 
was  afterwards  refunded  to  them  by  insurance 
money  collected  upim  the  building  standing  up- 
on the  lot,  and  which  had  been  destroyed  by 
fire;  that  they  also  paid  to  the  other  creditors  of 
L  Willard  Fox,  in  full  satisfaction  of  the  debts 
due  to  them,  $10,971.40;  that  there  had  been 
no  settlement  of  the  matters  between  Fox  &  Co. 
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and  L  Willard  Fox  since  February  20,  1869; 
that  there  is  noUiing  due  from  him  to  Fox  & 
Co.;  that  the  La  Salle  Street  lot  was  conveyed, 
like  the  Lake  Zurich  farm,  as  aecvait^;  that,  if 
audi  lot  has  been  sold  pending  the  suit,  Its  pur- 
chaser has  taken  it  with  notice  of  the  equitable 
rights  of  the  defendants;  that  they  daim  a  re- 
conveyance of  the  Lake  Zurich  farm  and  the 

U31  ^  ^^^®  Street  lot  upon  the  payment  of  the 
amount,  if  any,  due  to  Fox  &  Co.  from  L 
Willard  Fox;  and  that  Samuel  H.  Fox  is  a 
necessary  partv  to  the  litigation. 

On  the  8th  of  December,  1880,  the  defendants, 
by  leave  of  the  court,  filed  a  cross  bill  against 
the  plaintiff,  who  had  then  become  Kate  W. 
Goodwin  by  her  intermarriage  with  Charles 
8.  Goodwin,  and  against  her  husband,  and 
against  Sarah  E.  R.  Smith,  who  had  become 
the  purchaser  of  the  La  Salle  Street  lot,  and  her 
husband,  Charles  M.  Smith.  The  cross  bill 
sets  forth  the  prior  proceeding  in  the  original 
suit,  and  prays  that  the  origmal  bill  ana  the 
answer  to  it,  and  the  amended  bill  filed  October 
26, 1877,  and  the  amendment  to  it,  filed  Novem- 
ber 13, 1880,  and  the  answer  filed  November  23, 
1880,  may  be  taken  as  a  part  of  such  cross  bill. 
The  cross  bill  contains,  in  substance,  the 
material  averments  of  the  answers  before  filed, 
with  the  further  statement  that,  in  December, 
1869,  the  remainder  of  the  stock  on  hand  in 
the  store  of  I.  Willard  Fox  was  sold  for  the 
sum  of  about  $28,000,  and  the  money  received 
by  Fox  &  Co. ;  that  the  money  received  during 
the  time  the  store  was  conducted  by  Fox  &  Co., 
from  the  time  they  took  possession  to  the  time 
it  was  closed  in  December,  1869,  amounted  to 
more  than  $50,000;  that  Fox  &  Co.  were  liable 
to  L  Willard  Fox  for  the  amount  of  the  glass 
returned  to  Fox  &  Co.  at  the  time  they  took 
possession  of  the  store,  and  also  for  the  money 
received  from  the  notes  and  accounts  and  the 
sale  of  glass  during  the  time  the  business  was 
conducted  by  Fox  &  Co.;  that  such  amounts 
would  more  than  pav  any  charges  of  Fox  &  Co. 
against  L  Willard  Fox;  that,  aoout  the  first  of 
September,  1875,  Samiiel  H.  Fox  and  Henry 
W.  Fox  dissolved  partnership,  and  the  former 
conveyed  to  Henry  W.  Fox  the  said  real  estate, 
but  the  latter  had  full  notice  of  the  rights  and 
equities  of  the  cross  plaintiflTs  in  the  premises, 
and  was  not  a  bona  fide  purchaser  thereof ;  tliat 
Kate  W.  Goodwin  and  her  husband,  on  the 
7th  of  April,  1880,  conveyed  the  La  Salle  Street 
lot  to  Sarah  E.  R.  Smith;  and  that  she  received 
the  conveyance  of  it  with  notice  of  the  rights 
and  equities  of  the  cross  plaintiffs  to  the  prem- 
ises, and  pending  the  suit 

}l4i  The  cross  bill  waives  an  answer  on  oath,  and 
prays  for  an  account  of  all  matters  between 
Fox  &  Co.  and  L  Willard  Fox,  and  between 
Samuel  H.  Fox  as  surviving  partner  of  Fox  & 
Co.  and  I.  Willard  Fox,  and  for  a  decree  against 
Samuel  H.  Fox  as  the  surviving  partner  of  Fox 
&  Co.,  for  the  amount  that  may  be  due  from 
him  as  such  surviving  partner  to  I.  Willard 
Fox,  and  also  for  a  decree  against  Eate  W. 
Goodwin,  reouiring  her  and  ner  husband  to 
reconvey  the  Lake  Zurich  farm,  and  for  a  de- 
cree against  Sarah  £.  R.  Smith  requirinj?  her 
and  her  husband  to  reconvey  the  La  Salle  Street 
lot,  and  that,  if  it  shall  appear  that  there  is  any 
sum  due  from  L  Willard  Fox  to  Samuel  H.  Fox 
as  surviving  partner  of  Fox  &  Co.,  or  to  Kate 
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W.  €k>odwin,  a  decree  be  entered  requiring  a 
reconveyance  of  such  real  estate  on  the  pay- 
ment of  the  amounts  found  to  be  due  from  I. 
Willard  Fox;  and  for  gmenl  reliet 

On  the  20th  of  December,  1880,  Eate  W. 
Goodwin  and  her  husband  answered  the  cross 
bill  Their  answer  contains  the  material  aver- 
ments found  in  the  original  bill  and  the  amended 
bills,  and  in  addition  alleges,  that  the  defend- 
ants in  the  cross  suit  were  not  parties  to  the 
agreement  of  February  20, 1869,  or  to  the  trans- 
actions out  of  which  the  same  arose;  that  it  is 
incompetent  for  L  Willard  Fox  to  diow  either 
a  want  of  consideration  or  a  failure  of  the 
consideration  upon  which  such  agreement  was 
founded;  that,  as  I.  Willard  Fox  wholly  failed 
to  comply  with  the  terms  of  such  agreement, 
by  making  payment  within  the  six  months 
therein  limited,  and  the  property  was  thereafter 
conveyed  to  Henry  W.  Fox  in  consideration  of 
his  interest  in  the  assets  of  Fox  &  Co.,  and  the 
same  was  thereafter  devised  to  Eate  W.  Good- 
win, L  Willard  Fox  is  estopped  from  denying 
that  the  $70,000  recited  in  the  agreement  was 
due  at  its  date;  that  when  L  Willard  Fox  re- 
tired from  his  partnership  with  Samuel  H.  Fox, 
in  August,  1857,  he  left  the  concern  largely  in 
debt,  and  left  Samuel  H.  Fox  to  close  up  the 
old  business,  collecting  what  he  could  ana  pay- 
ing the  debts;  that,  in  the  mean  time,  the  new 
flm  advanced  money  to  L  Willard  Fox,  until 
April,  1862,  when  the  old  matters  were  settled 
up,  and  L  Willard  Fox  acknowledged  in  writ- 
ing an  indebtedness  to  Fox  &  Co.  of  $5,58182, 
on  his  personal  account,  besides  between  $7,000  [615] 
and  $8,000,  which  that  firm  had  then  advanced 
or  were  to  advance  to  him,  on  security  to  be 
given  on  the  Lake  Zurich  farm;  that  the  glass 
shipped  to  L  Willard  Fox  by  Fox  &  Co.,  in 
1865,  and  for  several  years  afterward,  was  sold 
to  him,  and  was  not  shipped  to  him  on  com- 
mission; that  in  1869,  L  Willard  Fox  was  in- 
debted to  Fox  &  Co.  in  nearly  $100,000  for 
glass  sold  to  him  bv  them,  from  1865  to  1869; 
Uiat  there  was  no  dispute  about  the  amount  due 
to  Fox  &  Co.  by  L  Willard  Fox,  which  was 
stated  at  $70,000  in  the  agreement  of  February 
20, 1869;  that,  in  fact,  $20,000  more  was  due 
from  him  to  them  at  that  time,  but  which  was 
given  up  to  him;  that  he  did  not  then  dispute 
itie  amount  due  Fox  &  Co.,  and  was  not 
coerced  into  making  the  deeds  and  .igree- 
ment;  that  Samuel  H.  Fox  did  not  give  at  the 
time  the  reasons  for  making  them  alleged  in 
the  cross  biU;  that  the  accounts  of  Fox  &  Ca 
were  examined,  and  the  amount  agreed  upon, 
and  the  deeds  and  agreement  ma[de,  and  six 
months  allowed  for  L  Willard  Fox  to  redeem, 
because  he  represented  that  he  could  do  thence- 
forth a  prosperous  business  by  regaining  his 
stock  and  store;  that,  between  January  and 
December,  1869.  Fox  &  Ca  shipped  to  him 
more  than  $12,000  worth  of  glass;  that  it  was 
amicably  agreed,  in  December,  1869.  that  the 
business  should  be  closed;  that  $50,000  was  not 
received  from  the  sale  of  the  stock  of  L  Willard 
Fox,  between  January  and  December,  1869. 
and  whatever  sum  was  received  was  received 
and  used  by  him;  that  the  stock  of  goods  was 
turned  over  to  and  taken  possession  of  by  Fox 
&  Co.,  in  December,  1869,  and  not  before;  that 
the  best  was  done  with  it  that  could  be  done,  aod 
they  realized  from  it  only  $27,848.07,  which 
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hsd  been  fully  aocoimted  for  by  slass  furnished 
to  and  debts  paid  for  L  Willi^  Fox  by  Fox 
&  Co.  between  January  and  December,  1869; 
that  such  transaction  did  not  materially  reduce 
the  amount  due  on  the  airreement;  that  when 
the  store  was  finally  dosed  no  part  of  the  glass 
was  returned  to  Fox  &  Ck>.,  but  the  whole  was 
sold  and  the  total  amount  received  is  included 
in  the  sum  before  named;  that  L  Willard  Fox 
is  not  entitled  to  be  credited  with  any  more 
money  than  the  credit  he  has  already  received; 
that  Sarah  K  R.  Smith  paid  full  value  for  the 
[616]  La  Salle  Street  lot,  and  is  entitled  to  be  pro- 
tected as  a  bona  fide  purchaser  for  value  without 
noUce;  that,  as  Kate  W.  Goodwin  has  offered, 
bv  her  amended  bill,  to  allow  to  I.  Willard 
Fox,  upon  her  claim  against  him,  the  amount 
she  received  from  the  ^e  of  the  lot,  the  title 
should  not  be  drawn  hi  question  in  the  suit; 
and  that  the  lot  was  not  involved  in  the  plead- 
ings at  the  time  Sarah  E.  R.  Smith  purchased 
it,  and  therefore  she  was  not  a  purchaser  of  it 
pendente  Hie, 

On  the  28d  of  December,  1880,  a  replication 
was  filed  to  the  answer  to  the  amended  bilL 

On  the  third  of  January,  1881,  Sarah  E.  R. 
Smith  and  her  husband  filed  their  answer  to 
tiie  cross  bill,  averring  that  Sarah  E.  R  Smith 
took  the  conveyance  of  the  La  Salle  Street  lot, 
on  her  purchase  of  it  from  Elate  W.  Goodwin 
and  her  husband,  without  any  notice  of  any 
rights  or  equities  of  the  plaiutifts  in  the  cross 
bUl,  and  pud  therefor  $6,625  in  cash,  which 
was  its  reasonable  value,  and  paid  it  before  the 
cross  bill  was  filed,  and  before  any  notice  that 
anyone  else  than  Kate  W.  €k)odwin  claimed 
any  interest  in  it;  that  the  title  to  the  lot  was 
in  no  way  involved  in  the  pleadings  in  the  cause 
•t  the  time  of  such  purchase,  nor  was  the  agree- 
ment of  February  20,  1869,  set  forth  in  the 
cross  bill,  nor  dicf  she  or  her  husband  have  any 
notice  thereof;  and  that  they  cannot  be  com- 
pelled to  reconvey  the  lot,  nor  can  they  be  in 
any  manner  affected  by  the  state  of  accounts  be- 
tween I.  Willard  Fox  and  Fox  &  Co. 

Replications  to  the  two  answers  to  the  cross 
bill  were  filed  on  the  5th  of  January,  1881. 

On  the  7th  of  January,  1881,  an  order  was 
made  in  the  original  and  cross  suits,  referring 
the  cause  to  Mr.  Henry  W.  Bishop,  as  a  master, 
to  take  evidence,  and  to  make  and  state  an  ac- 
count between  Fox  &  Co.  and  L  Willard  Fox, 
and  to  report  the  same,  with  his  findings,  to  the 
court. 

Under  this  order  of  reference,  the  master 
took  proofs  in  February,  1881,  May,  1881,  and 
July,  1881,  a  thurd  deposition  of  Robert  B. 
Merritt  being  taken  in  May,  1881.  and  a  fourth 
deposition  of  L  Willard  Fox  in  July,  1881 . 

On  the  80th  of  November,  1881,  the  master 
filed  his  report  as  follows: 

[617]  ''This  proceeding  is  brought  for  the  fore- 
closure of  a  mortgi^  executed  by  I.  Willard 
Fox  upon  certain  reiu  estate  known  as  the  Lake 
Zurich  farm,  in  the  County  of  Lake  and  State 
of  Dlinois,  and  lot  two  (2),  in  block  twenty 
(20),  in  Bushnell'8  Addition  to  Chicago,  which 
was  given  for  the  purpose  of  securing  the  pay- 
ment of  sums  of  moneys  therein  mentioned, 
which,  it  is  alleged  had  become  due  the  firm 
of  Samuel  H.  Fox  &  Co.  as  the  result  of  certain 
business  relations  between  them  extending 
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through  a  number  of  years,  and  which  are  set 
forth  m  detail  in  the  bilL 

"The  answer  of  the  defendant  admits  the 
execution  of  the  mortgage  and  the  agreement 
supplemental  to  it,  but  undertakes  to  explain 
the  circumstances  under  which  they  were 
made,  and  denies  that  at  the  time  of  their  exe- 
cution any  such  sum  as  is  therein  claimed  was 
due  and  owin^  from  him.  and  that,  by  reason 
of  what  has  smce  occurred,  any  such  indebt- 
edness whatever  exists  against  him,  and  avers 
that,  upon  a  proper  settlement  of  account, there 
will  be  shown  to  be  a  balance  in  his  favor. 

"It  Ib  for  the  purpose  of  examining  and 
stating  this  account  that  a  reference  was  made 
to  me  by  the  court. 

"  It  is  not  necessary  for  me  to  review  the 
earlier  relations  between  the  parties,  culminat- 
ing in  the  establishment  of  the  separate  business 
of  I.  Willard  Fox  in  Chicago,  or  to  examine 
their  accounts  prior  to  their  attempted  adjust- 
ment in  February,  1869,  showing  the  sum  of 
nineteen  hundred  and  twenty-three  and  fifty- 
three  hundredths  dollars  due  upon  the  inai- 
vidual  account  of  I.  Willard  Fox,  and  the  sum 
of  sixty-eight  thousand  two  hundred  and  sev- 
enty-seven and  fifty-eight  hundredths  dollars 
due  upon  the  ^lass  account 

"These debit  sums  are  conceded  to  be  cor- 
rect, as  well  as  thepayment  by  Fox  &  Co.  to 
the  creditors  of  I.  Willard  Fox  of  the  sum  of 
ten  thousand  nine  hundred  and  seventy-one 
dollars  and  thirty  cents,  making  at  that  date  a 
total  sum  of  eighty-one  thousand  one  hundred 
and  seventy-two  and  forty-one  hundredths  dol- 
lars ($81,172.41)  due  from  L  Willard  Fox  to 
Fox  &  Co. 

"This  was  the  state  of  the  account  in  Feb- 
ruary, 1869,  when  I.  Willard  Fox  became  em-  [618] 
barrassed  in  business.  The  First  National 
Bank,  his  largest  creditor,  having  obtained  a 
judgment  asamst  him,  levied  upon  his  stock 
of  goods  and  closed  his  store,  an  arrangement 
was  made  between  him  and  Fox  &  Co.,  resul^ 
ing  in  the  settlement  b^  them  of  all  the  claims 
against  him,  except  their  own,  at  a  compromise 
rate,  and  the  business  was  resumed,  with  Ethan 
Allen  Fox.  the  uncle  of  the  defendant,  and  L 
Willard  Fox, 'in  charge.  After  the  settlement 
made  with  the  creditors  of  L  Willard  Fox,  and 
the  restoration  of  the  property  from  the  seizure 
of  the  First  National  Bank,  and  the  resumption 
of  the  business,  and  between  March  23  and 
November  5,  1869,  additional  shipments  of 
glass  were  made,  amounting  in  the  aggregate 
to  the  sum  of  twelve  thousand  nine  hundred 
and  ninety-nine  dollars  and  sixty-three  cents 
(212,999.63);  and  it  is  insisted  that  these  con- 
ngnments  were  also  made  to  L  Willard  Fox, 
and  that  this  amount  should  be  added  as  a 
further  indebtedness  against  him. 

"  Upon  the  other  hand,  it  is  contended  that 
in  February,  1869,  and  before  the  receipt  of 
these  shipments,  all  the  business  and  property 
was  turned  over  to  Fox  &  Co.,  and  I.  Willard 
Fox  and  Ethan  Allen  Fox  placed  in  its  manage- 
ment, under  the  direction  of  Fox  &  Co.  and 
their  control.  Samuel  H.  Fox  swears  that  these 
shipments  were  made  to  I.  Willard  Fox  and 
formed  part  of  his  stock,  the  remnant  of  which 
was  turned  over  to  him  in  December  following, 
at  which  time  he  insists  that  the  final  adjust- 
ment was  made,  while  Ethan  Allen  Fox  and  I. 
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Wfllnrd  Fox,  who  were  in  charge  and  remained 
there  until  the  stock  was  all  disposed  of,  swear 
that  the  goods  received  after  February  were 
not  billed  to  I.  Willard  Fox  and  not  purchased 
by  him;  and  I  can  find  no  entries  in  the  books 
of  Fox  &  Co.  showing  that  they  were  ever 
char^  to  him,  but  they  do  show  they  were 
consigned  to  Samuel  H.  Fox. 

"  A.  St.  John  Campbell  and  Robert  B.  Mer- 
ritt,  book  keepers  and  clerks  at  and  after  the 
change  of  possession,  swear  that  it  occurred  in 
February,  Samuel  H.  Fox  assuming  general 
charge  and  conduct  of  the  business  from  that 
time;  and  there  is  no  testimony  contradicting 
it  except  that  of  Samuel  H.  Fox  himself,  who 
swears  that  the  change  did  not  take  place  until 
December  following. 

"The  fact  that  an  inventory  was  made  of 
the  stock  in  January  preceding,  and  that  none 
was  made  afterwards,  seems  to  me  to  be  a 
strong  circumstance  tending  to  show,  in  con- 
nection with  the  conduct  of  the  parties  and  the 
testimony  of  Ethan  Allen  Fox  and  Merritt, 
that  it  was  in  February  and  not  in  December 
that  the  property  was  turned  over. 

"  I  can  find  nothing  in  the  record,  outside  of 
the  testimony  of  Samuel  H.  Fox,  to  Justify 
nny  other  conclusion;  and  1  therefore  d&allow 
that  item  of  complainant's  claim  leaving  due 
from  I.  Willard  Fox  at  this  date— February  1, 
1869— the  sum  of  eighty-one  thousand  one  hun- 
dred and  seventy- two  and  forty-one  hun- 
dredths dollars  ($81,172.41),  subject  to  such 
deductions  as  shall  hereafter  appear  as  proper 
to  be  made. 

"In  this  amount  is  included  the  sum  of 
seven  thousand  seven  hundred  and  eighty  dol- 
lars and  eighty  cents  ($7,780.80)  interest,  which 
it  is  claimed  was  erroneously  charged,  and 
which  I  deduct  from  the  amount  stated,  for 
the  reason  that  the  testimony  does  not,  in  my 
estimation,  justify  its  allowance.  It  does  not 
api^ear  that  there  was  any  arrangement  by 
which  interest  was  to  be  charged;  and  the  four 
entries  of  interest  which  appear  upon  the  books 
of  Fox  &  Co.  are  shown  to  have  been  made 
after  the  accounts  were  closed,  and  do  not  har- 
monize with  the  statements  of  S.  H.  Fox  in 
respect  to  this  matter. 

"  This  charge  seems  to  me  also  not  to  have 
been  in  contemplation  with  the  parties,  in  view 
of  their  personal  relations  and  the  history  and 
general  character  of  their  business,  which,  al- 
though not  appearing  to  me  to  have  been 
strictly  of  a  commission  character,  seemed  to 
partake  somewhat  of  that  nature, — Fox  &  Co. 
all  along  making  use  of  I.  Willard  Fox  to  dis- 
pose of  the  goods  sent  him,without  such  regard 
to  the  orders  sent  them  as  would  prevail  with 
I)ersons  dealing  together  under  different  cir- 
cumstances and  relieved  of  their  peculiar  rela- 
tions. 

"  Throughout  all  this  time,  also,  the  business 
of  I.  Willard  Fox  seemed  to  be  limited  to  the 
supply  furnished  him  from  this  firm;  and  I  can 
refer  to  but  one  or  two  instances  where  he  re- 
sorted to  other  sources  to  enable  him  to  meet 
the  demands  of  his  trade. 

"  During  the  entire  period  of  this  account  I 
find  no  evidence  of  any  settlements  having 
been  made  or  anything  done  between  the  par- 
tics  out  of  which  any  claim  for  interest  could 
have  arisen;  and  it  does  appear  to  me  that, 
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in  view  of  the  fact  of  L  Wlliaid  Fox  hay- 
ing been  limited,  in  the  supply  sent  him  by 
Fox  &  Co. ,  to  such  kind  and  sizes  of  elass  as 
they  chose  from  time  to  time  to  ship,  it  could 
not  have  been  expected  of  him  to  pay  interest 
upon  the  necessary  delay  and  vexation  to  which 
he  is  shown  to  have  been  subiectod  in  disposing 
of  goods  selected  to  suit  the  convenience  of 
Fox  &  Co.,  and  not  necessarily  demanded  by 
this  trade;  and  there  is  no  evidence  tending  to 
show  that  this  was  expected  of  him. 

"In  addition  to  thb  credit  I  have  allowed 
one  of  10  per  cent  for  breakage  of  glass,  and 
for  stained  glass,  and  cutting  down  glass  into 
smaller  sizes.  W  hile  the  testumony  very  cleariy 
establishes  an  allowance  in  favor  of  this  item, 
the  witnesses  are  not  united  upon  the  amount 

E roper  to  be  deducted  under  this  head.  It  is, 
owever,  clear  to  me  that  the  consignors  having 
sent  glass  to  the  defendant  all  along  without 
reference  to  the  kind  ordered,  making  it  neoea» 
sary  for  him  to  constantly  cut  down  to  suit  hit 
trade,  a  credit  should  be  made  to  this  extent  hi  bis 
favor,  and  this  is  the  smallest  amount  Justified 
by  the  evidence.  Upon  this  item  of  account 
a  credit  of  seven  hundred  and  fifty-five  doUait 
and  eighty-two  cents  ($755.83)  appears  upon 
the  books  of  Fox  &  Co.  to  have  been  made, 
leaving  the  sum  of  eighty-four  hundred  and 
forty-three  dollars  and  thirty  cents  ($8,448.80) 
to  be  deducted  from  the  amount  already  re* 
ported. 

''In  addition  to  this  an  allowance  should  be 
made  for  the  property  turned  over  to  Fox  A 
Co.  by  I.  Willard  Fox  when  the  latter  is  shown 
to  have  entered  into  possession  of  the  store, 
with  Ethan  Allen  Fox  and  L  WiUard  Fox  in 
charge. 

"This  property  consisted  of  glass,  evidence! 
of  indebtedness,  paints,  oils,  etc..  and  fixtures, 
together  with  what  is  known  as  the  Merritt 
mortgage,  amounting  to  a  complete  transfer  of 
the  entire  stock  and  business  oi  L  W.  Fox. 

"Samuel  H.  Fox  conducted  the  negotiations 
for  Fox^&  Co.,  and  says  that  it  was  a  'mutual' 
arran^ment  between  the  parties,  and  there  is 
no  evidence  tending  to  show  that  it  was  not  [621] 
one  entirely  satisfactory.  No  inventory,  how- 
ever, was  then  taken  of  the  goods  ana  no  ap- 
praisement of  the  bills  receivable. 

"The  fact  that  none  was  made  inclines  me 
to  believe  that  the  one  taken  hi  January  pre- 
vious was  relied  upon  as  all  that  was  necessary 
for  this  purpose,  and  the  testimony  of  the  wit- 
nesses in  charge  of  the  store  at  tliat  time,  and 
by  whom  the  only  inventonr  was  taken,  tends 
to  establish  that  as  the  basis  upon  which  the 
parties  must  have  proceeded.  It  is  hardly  poa> 
sible  that  I.  Willard  Fox,  havini^  at  last  been 
relieved  from  all  the  pressing  demands  upon 
hhn  aside  from  the  claim  of  Fox  &  Co.,  should 
have  finally  surrendered  this  larse  amount  of 
goods  and  securities  to  be  credited  in  return  for 
whatever  it  might  bring  in  other  hands. 

"There  is  nothing  in  the  testimony  of  Samud 
H.  Fox  to  show  the  value  of  this  property,  and 
dl  the  information  which  we  have  upon  this 
point  is  the  testimony  of  the  defendant  him* 
self,  supported  by  the  evidence  of  Ethan  Allen 
Fox,  Robert  B.  Merritt,  the  book  keeper.  JL 
St.  John  Campbell,  and  other  witnesses  having 
relations  to  the  business,  and  to  a  greater  or 
less  extent  of  the  same  import 
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"All  of  tliese  wltnesMa  concur  In  flxlng  the 
UDOuat  of  tbe  laTeatorjofgooda  and  accounts 
«t  between  efxty  and  seTen^  tttouiand  dollars, 
no  one  of  t&em  plBClns  b  leaa  flisn  the  former 
tnm,  and  tt  is  shown  that  theuoonnta  were  all 
collectible. 

"The  division  made  by  the  witnevea,  taking 
the  lowest  lespectire  amoonta,  sbowa  Oie  Klaw 
to  have  been  worth  thir^  thoosand  dollars 
MSO.OOOl;  the  paints,  aO,  etc.,  fifteen  thousand 
dollars  <tl5,O0O);  octet  collectible.  Of  teen  thon- 

-'  doll —    •*— ""»    ■>^- " — 


hundred  and  one  and  sixtT-oi 
Ian  (12,101.61). 

"If  this  leetimony  is  to  be  relied  apoo,  and 
ftsauminK  that  the  stock  was  taken  posHeaslon 
of,  as  all  the  defendant's  witnesses  agree  In 
atating,  on  the  first  daj  of  Februarr,  1BS9, 
then,  in  the  absence  of  other  preponderetlDg 
eridenoe,  these  fipirea  must  be  adopted  in  es- 
[A2X]  tlmatingthese  credfts,  except  In  the  sinde  item 
of  paints  and  oils,  where  I  think  a  reduction 
from  fifteen  to  twelve  thousand  dollats  should 
be  made. 

"U  Is  contended  that  the  books  of  I.  Wlllard 
Foi  and  the  luTentoiy  made  bj  him  would  ex- 
hibit stilt  larger  credita  tlion  these  even,  and 
their  destruction  by  flre  is  a  misfortune  whlcb 
must  always  be  felt  In  determining  the  exact 
relations  between  these  parties,  but  It  is  a  for- 
tunate drcnmstance  that  tbe  witnesses  and  per 
ties  to  these  transactions  still  survive,  fumisb- 


"On  the  other  band  there  is  absolutely  __ 
testimony  whatever  offered  as  to  the  value  of 
the  property  when  it  is  claimed  to  have  been 
turned  over.  Samuel  H.  Fox  swears  that  be 
hod  no  knowledge  whatever  as  to  it,  and 
only  informatloncomlDg  from  the  compIain__. 
upon  this  subject  Is  derived  from  the  account 
npon  the  books  of  Fox  &  Co.,  with  L  Willsrd 
Fox,  showing  that  from  the  stock,  fixtures, 
and  notes  and  acconnts  there  was  realized  the 
gross  enm  of  twenty-seven  thousand  three 
hundred  and  forty-three  and  no  hundredths 
dollars. 

"An  examination  of  this  account,  however, 
•bows  that  It  is  but  a  partial  one,  and  does  not 
fully  account  for  all  that  was  tnmed  over  to 
Fox  &  Co.,  and  is  essentiallr  wanting  in  the 
•pedflc  information  to  which  the  defendant 
would  be  entitled  if  he  was  bound  by  such  in- 
dependent disposition  of  the  property  as  Fox 
A  Co.  choee  to  make  of  \t. 

"It  Is  contended  upon  the  part  of  the  de- 
fendant that  be  is  not  so  bound,  and  that  the 
complainant  must  account  for  all  the  property 
he  received,  atthe  prices  which  they  were  [ben 
■hown  to  be  worth. 

"It  seems  to  me  Ihat  this  is  peculiarly  acase 
where  that  rale  should  be  applied,  and  the 
careless  and  incomplete  manner  in  which  the 
accounts  were  kept  by  Fox  &  Co.,  after  their 
receipt  of  the  property,  renders  such  applica- 
tion abeolatelynecessary  In  staling  this  account. 
I  can  see  no  other  course  left  to  adopt,  and 
bave  therefore  credited  the  defendant  with 
those  five  items  modified  Id  the  way  slated, 
which  leaves  a  balance  due  the  complainant  of 
[vn}  four  tboosand  three  hnndred  nod  for^-sli  and 
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"I  further  find,  from  the  evidence,  that,  on 
the  Sth  day  of  November,  A.  D.  187^  Henry 
V.  Fox,  bis  wife  Jcdniog,  executed  a  mottfage 
upon  the  SSSt  acres  of  the  land  included  In  tbe 
mortgage  sought  to  be  foreclosed  in  this  pro 
ceedJDg,  and  Known  as  the  Lake  Zurich  farm, 
to  secnre  the  payment  to  one  Loriog  Honroe, 
of  the  State  of  New  York,  In  six  years,  with 
Interest  semi-annually,  and  at  the  rate  of  7  per 
cent,  and  which  la  a  subsisting  lien  upon  said 
property. 

"It  is  agreed  between  the  counsel  thst  the 
full  amount  of  said  loan  is  due  from  Henry  W,  [SS4 
Pox,  with  interest  from  the  >Sth  day  of  May 
last,  leavlttg  due  at  tbls  date,  as  a  charge  upon 
said  property,  the  sum  of  twelve  thousand  ool- 
lais  for  the  prindpal,  and  four  hundred  and 
siityulne  dollars  for  interest  thereon,  or  a 
total  sum  of  twelve  thousand  four  hundred  and 
dxty-nine  dollars  (912,466)." 

That  report  was  made  in  the  original  suit. 

On  the  2lBt  of  December,  ISSl,  the  plalntUf 
In  the  original  suit  filed  the  following  exc^ 
tions  to  the  report  of  the  master; 

eteeption.    For  that  the  said  master 

refused  to  suppreas  the  deposlilons  of  the  de- 
fendants, I.  WQIard  Fox  and  Eleanor  Fox.  but, 
on  the  contrary,  treated  their  testimony  aa 
competent  and  relied  upon  it  in  making  his 
flndinga  in  this  case, 

"Beantd  exception.  For  that  the  sdd  master 
refused  to  allow  in  favor  of  complstnant,  and 
against  I.  WlUerd  Fox,  the  sura  of  112,099.68, 
being  the  amount  of  gloss  shipped  oy  Fox  A 
Co.  to  L  Willard  Fox.  and  received  by  him, 
between  March  28  and  November  5,  18«9, 

"Third  eeeeplt'on.  For  that  the  said  master 
improperly  disallowed  the  sum  of  $7,780.80  in 
interest  which  had  accrued  before  February, 
IBW,  and  failed  to  allow  to  complaloant  any 
interest  since  that  lime. 

"Fourth  exception.  For  that  the  sold  master 
disregarded  the  contemporary  documentarj 
wrtdnga  and  agreements  made  by  the  partlea, 
and  the  oral  testimony  confirmatory  thereof, 
and  upon  the  mere  opinions  of  witnesses  Im- 
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properly  allowed  to  defendaDt,  L  Willard  Fox, 
crrait  for  the  following  amounts,  to  wit: 

"(1.)  The  sum  of  $8,448.30,  damages  from 
breakage,  stained  glass,  and  cutting  down,  es- 
timated at  10  per  centum. 

"(2.)  The  sum  of  $15,000  for  notes  shown  to 
have  been  collectible. 

«'(8.}  The  sum  of  $12,000  for  painto,oils,  etc., 
tumea  over  to  Fox  &  Co. 

"(4.)  The  sum  of  $1,500  for  fixtures  sold. 

"(5.)  The  sum  of  $2,101.61  for  the  Merritt 
mortgage. 

"(o.)  For  $80,000  for  glass  returned  at  the 
date  01  settlement. 

"Fifth  exception.  For  that  the  said  master, 
[625]  while  charging  the  firm  of  Fox  &  Co  with  the 
whole  value  01  the  stock  in  the  store  of  I.  Wil- 
lard Fox,  makes  no  allowance  of  any  part  of 
the  sum  of  $28,070.99,  being  the  amount  of 
the  account  of  Fox  A  Co.  a^nst  I.  Willard 
Fox  between  February  and  December,  A.  D. 
1869." 

On  the  third  of  January,  1884,  the  cause  was 
heard  on  such  exceptions,  and  on  the  pleadings 
and  proofs.  Before  any  decision  was  made, 
and  on  the  9th  of  June,  1884,  the  cause  was  re- 
ferred to  the  same  master,  to  take  proof  and 
ascertain  and  report  "  the  present  value  of  the 
La  Salle  Street  lot,"  and  also  to  take  evidence 
as  to  the  amount  due  on  the  mortgage  for 
$12,000,  executed  by  Henry  W.  Fox  to  Loring 
Monroe. 

In  June,  1884,  the  master  took  testimony  as 
to  the  matters  so  referred  to  him,  and  on  the 
nth  of  Julv,  1884,  he  filed  his  report,  finding 
the  then  value  of  the  La  Salle  Street  lot  to  be 
$250  per  front  foot,  and  the  value  of  the  entire 
property,  of  fifty  feet  front,  to  be  $12,500.  The 
report  says: 

"The  testimony  of  the  witnesses  upon  this 
point  varies  from  $225  to  $800  per  foot.  The 
average  value  as  established  by  the  defendants' 
witnesses  would  be  $285  per  foot,  and  the 
average  value  as  established  by  all  tbe  wit- 
nesses would  be  $280  per  foot;  but  in  estimating 
this  value  I  have  taken  more  into  consideration 
the  opinions  of  witnesses  who  have  shown  a 
larger  familiarity  with  this  propertv  and  tbat 
adjacent  to  it,  and  whose  dealings  In  connec- 
tion with  the  property  have  been  more  exten- 
sive and  of  a  more  recent  date;  and  as  a  result 
of  this  I  have  come  to  the  conclusion  stated." 

The  I'eport  also  found  tbat  there  was  due, 
June  9, 1^4,  on  tbe  mortgage  of  May  5, 1881, 
executed  by  Henry  W.  Fox  and  hfc  wife  to 
Loring  Monroe,  on  the  Lake  Zurich  farm, 
$15,059,  beinff  for  principal  $12,000,  and  for 
interest  $8,059. 

Tbe  plaintiff  in  the  original  suit  filed  excep- 
tions to  the  last  named  report,  as  follows: 

"  Fint  exception.  And  now  comes  the  said 
complainant,  E!at6  W.  Fox,  by  Charles  H. 
WoJd,  her  solicitor,  and  excepts  to  the  finding 
of  the  said  master  that  the  said  La  Salle  Street 
lot  is  of  the  value  of  $12,500,  and  for  cause  of 
[626]  exception  showeth  that  tbe  said  finding  is 
wholly  InsuflQcient  upon  which  to  found  a  de- 
cree for  the  reasons: 

"  (1.)  That  the  agreement  between  the  de- 
fendant, L  Willard  Fox,  and  Fox  &  Co.,  of 
February,  1869,  and  the  deed  of  this  lot  made 
by  the  former  in  pursuance  thereof,  were  abso- 
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lute  and  unconditional,and  no  right  of  redemp- 
tion attached  to  that  property; 

"(2.)  Tbat  LWiUard  Fox  having  conclusive- 
ly admitted  that  he  owed  at  the  time  of  said 
agreement  tbe  sum  of  seventy  thousand  dollars, 
as  the  court  has  found,  the  lot  was  f uUy  paid 
for  at  Uiat  time,  and  to  charge  the  complainant 
with  the  present  value  of  tne  lot  is  to  cause 
her  to  lose  the  interest  on  its  value  from  that 
time  to  the  present,  as  well  as  all  taxes  that  she 
has  paid. 

"Second  exception.  For  that  the  master 
should  have  found  the  value  of  the  lot  in  Feb- 
ruary, 1869,  when  the  deed  to  it  was  made,  or 
at  least  in  February,  1875,  when  tbe  complain- 
ant acquired  it,  for  otherwise,  altbough  fully 
paid  for, the  complainant  would  have  the  burden 
of  carrying  the  property,  while  the  defendant, 
I.  Willard  Fox,  would  get  the  whole  benefit  of 
it, 

"  Third  exception.  For  tbat  the  said  master 
should  not  have  found  the  present  value  of  the 
lot  without  also  having  found  the  interest  on 
its  value  since  February,  1869,  and  the  taxea 
thereon  since  paid  by  the  complainant,  and  de- 
ducted tbe  same  from  itspresent  value. 

"Fourth  exception.  For  that  the  master 
erred  in  finding  the  amount  due  upon  the 
Monroe  mortgage,  because  that  mortgage  can- 
not iu  an^  form  be  made  a  basis  of  any  decree 
imder  tbe  issues  in  this  case,  and  because  it  does 
not  appear  who  is  the  owner  of  said  mortgage, 
nor  is  the  owner  a  party  to  this  proceeding, 
and  because,  if  paid  by  Uiis  decree,  the  court 
cannot  prevent  the  owner  from  foreclosing  it 
in  any  proper  form,  since  be  is  in  no  manner 
bound  by  this  decree." 

On  the  29th  of  July,  1884,  a  decree  was 
made,  entitled  in  the  original  and  cross  suits, 
and  which  found  as  follows:  (1)  That  L  Willard 
Fox  is  indebted  to  Kate  W.  Goodwin,  as  the 
legatee  and  devisee  of  Henry  W.  Fox,  de- 
ceased, in  the  sum  of  $15,971.80;  (2)  that,  on 
the  20th  of  February,  1869,  L  Willard  Fox  and 
his  wife  conveyed  to  Samuel  H.Fox,  by  deed, the 
Lake  Zurich  farm  and  the  La  Salle  Street  lot; 
(3)  that  both  of  said  deeds  were  made  to  secure 
said  indebtedness,  and  are  in  the  nature  of  a 
mortgage;  (4)  that  on  the  25th  of  September, 
1875,  Samuel  H.  Fox  conveyed  tbe  farm  and 
the  lot  to  Henry  W.  Fox,  who  took  the  same 
with  full  knowledge  of  all  the  rights  and  equi- 
ties of  I.  Willard  Fox  in  the  premiMs,  and  to 
whom  the  debt  was  at  tbe  same  time  trans- 
ferred; (5)  that,  on  the  5th  of  November,  1875^ 
Henry  W.  Fox  executed  a  deed  of  trust  or 
mortgage  on  tbe  Lake  Zurich  farm,  to  secure 
the  payment  of  $12,000  which  had  been  bo^ 
rowed  by  him  from  Loring  Monroe;  (6)  that 
there  is  now  due  on  that  loan  $15,059:  (7)  that 
on  the  first  of  June,  1876,  Henry  W.  Fox  died 
testate,  and  by  his  will  beoueatbed  and  devised 
the  indebtedness  and  the  larm  and  tbe  lot  u> 
his  wife,  Kate  W.,  who,  since  the  commence- 
ment of  the  suit,  has  married  Charles  S.  Good- 
win;  (^that  on  the  7th  of  April,  1881  [1880]. 
Kate  W.  €k>odwin  and  her  husband  conveyra 
the  La  SaUe  Street  lot  to  Sarah  £.  R  Smith, 
wife  of  Charles  W.  Smith,  who  acquired  no 
better  title  or  right,  as  against  L  WiUard  Fox, 
than  Kate  W.  Qoodwhi  had;  and  (9)  that  there 
had  been  paid  on  the  La  Salle  Street  lot,  for 
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taxet,$585.88,  which  Is  chargeable  to  L  Willard 
Fox. 

The  decree  then  provided  as  follows:  (1) 
Thai  I.  Willard  Fox  should  pay  into  the  reg- 
istry of  the  court,  for  Kate  W.  Goodwin,  by 
the  first  of  September,  1884,  f  16,586.68,  with 
interest  thereon  at  the  rate  of  6  per  cent  per 
annum,  provided  Eate  W.  Goodwin,  or  some 
one  for  her,  should  procure  the  release  of  the 
premises  described  in  the  deed  of  trust  or  mort- 
gage to  secure  the  debt  of  Loring  Monroe,  from 
all  incumbrance  created  thereby;  (2)  that,  in 
default  of  such  payment,  L  Willard  Fox  and 
his  wife  should  be  barred  and  foreclosed  of  all 
right  and  equity  of  redemption  "  in  said  prem- 
ises," and  the  master  should  sell  the  same;  that, 
in  case  a  release  of  the  lands  described  in  the 
trust  deed  or  mortgage  should  not  be  procured 
by  the  first  of  September,  1884,  then  I.  Willard 
¥x>x  should  pay  Into  the  registry  of  the  court, 
for  Kate  W.  Goodwin,  $1,477.68,  by  the  first 

[628]  of  November,  1884,  with  interest  thereon  at 
the  rate  of  6  per  cent  per  annum,  and  in  de- 
fault of  such  pajrment,  the  master  should  sell 
"  the  said  lands,"  and  L  Willard  Fox  and  his 
wife  should  be  barred  and  foreclosed  of  all 
equity  of  redemj^on  "  in  said  lands  and  lot;" 
and,  in  case  I.  Willard  Fox  should  pa^  the 
$1,477.68,  he  should  also  save  and  keep  harm- 
kes  the  estate  of  Henry  W.  Fox  from  all  lia- 
bOity  on  the  debt  to  Loring  Monroe,  and  should 
assume  the  payment  of  the  indebtedness  se- 
cured by  the  Monroe  mortgage;  (3)  that  in  case 
either  the  $16,586.68  or  the  $1,477.68  should 
be  paid,  E[ate  W.  Goodwin  and  her  husband 
should  convey,  on  or  before  November  1, 1884, 
to  I.  Willard  Fox  "the  lands  first  hereinbefore 
described,"  subject  to  the  Loring  [Monroe]  in- 
cumbrance, and  Sarah  £.  R.  Smith  and  her 
husband  should  convey  to  I.  Willard  Fox 
the  La  Salle  Street  lot;  (4)  that,  in  case  of  a 
failure  to  make  such  conveyances  or  either  of 
them,  the  master  should  make  them  on  behalf 
of  Eate  W.  €k)odwiD  and  her  husband,  and 
of  Sarah  £.  R.  Smith  and  her  husband  re- 
spectively; (5)  that  Sarah  £.  R  Smith  might, 
if  she  elected,  pay  into  court  or  to  I.  Willard 
Fox,  $11,500  with  interest  at  the  rate  of  6  per 
cent  from  July  29, 1884,  by  or  before  October 
15, 1884,  the  sum  of  $11,500  bein^  found  by 
the  court  "to  be  the  present  cash  value"  of  the 
La  Salle  Street  lot;  tmd  that,  in  case  of  such 
payment,  Sarah  E.  R.  Smith  should  be  decreed 
torhold  the  lot  thenceforward  dischar»^  from 
all  equity  of  redemption  of  L  WiUard  Fox  and 
all  persons  daiming  under  him.  The  decree 
charged  L  WlUard  Fox  with  the  costs  of  the 
cause. 

On  the  dOth  of  September,  1884,  an  ord« 
was  entered  amending  the  decree  by  inserting 
provisions  (1)  that  the  first  exception  to  the 
master's  report  be  sustained,  so  far  as  it  relates 
to  the  testimony  6f  Eleanor  Fox,  and  be  over- 
ruled so  far  as  11  relates  to  the  testimony  of  L 
Willard  Fox;  (2)  that  the  second  exception  be 
overruled;  (^  that  the  third  exception  be  sua- 
tained;  (4)  tnat  the  fourth  exception  be  sus- 
tained eofiur  as  it  relates  to  theitem  of  $8,44a80, 
damages  for  breakage  of  glass;  (5)  that  the  find- 
ing of  the  master  as  to  the  value  of  the  glass, 
paints,  oils,  store,  fixtures,  and  notes  and  ac- 
counts, turned  over  to  Fox  &  Co.  by  I.  Willard 

[629]     Fox,  be  modified  and  changed,  so  that  the 
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value  of  the  same  be  fixed  at  the  sum  of  $65,000,. 
instead  of  $60,601.60,  as  found  by  the  masterr 
(6)  that  the  fifth  exception  be  overruled;  and 
(i)  that  the  reports  and  findings  of  the  master, 
except  as  so  overruled  or  modified,  be  con- 
firmed. 

It  appears  bv  the  record  that  I.  Willard  Fox 
died  on  the  29th  of  August,  1884,leaving  a  widow 
and  six  children  as  his  heirs  at  law,  and  a  will 
by  which  be  devised  all  his  real  estate  to  his. 
widow  for  life,  with  remainder  to  his  children; 
that,  on  February  26, 1888.  he  and  his  wife  con- 
veyed to  William  0.  Gouay  and  Louie  P.  Mo- 
Daid  the  La  Salle  Street  lot;  that  no  release 
was  procured  by  Kate  W.  Goodwin,  or  any- 
one for  her,  of  the  Lake  Zurich  farm  from  the 
morUiage  to  Loring  Monroe;  that  Sarah  E.  R. 
Smith  had  not  paid  the  $11,500  with  interest; 
that  there  had  been  paid  into  court,  by  and  be- 
fore November  1, 1884,  the  $1,477.68,  for  Eate 
W.  Goodwin;  that  all  the  costs  of  the  suit  had 
been  paid  on  behalf  of  the  estate  of  L  Willard 
Fox;  and  that  deeds  had  not  been  made  by 
E!ate  W.  Goodwin  and  her  husband,  and  by 
Sarah  E.  R.  Smith  and  her  husband,  as  required 
by  this  decree. 

On  these  facts,  the  court,  by  an  order  mad» 
January  13, 1885,  substituted  the  widow  and 
children  of  L  Willard  Fox  as  parties  in  hia 

Slaoe,  and  ordered  that  the  master  execute  a 
eed,  on  behalf  of  E!ate  W.  Goodwin  and  her 
husband,  of  the  Lake  Zurich  farm,  and  also  a. 
deed  to  Goudv  and  McDaid  of  the  La  Salle 
Street  lot.  The  master,  on  the  26th  of  Janu- 
ary, 1885,  reported  that  he  had  executed  thos» 
deeds,  the  deed  of  the  Lake  Zurich  farm  being 
a  deed  to  the  widow  of  I.  Willard  Fox  for  her 
life,  and  a  deed  to  his  children  in  remainder; 
and  the  court,  by  orders  made  the  same  day« 
approved  and  confirmed  those  deeds.  It  alsa 
appears  that,  on  the  4th  of  March,  1885,  the 
court  made  an  order  granting  a  writ  of  assist- 
ance to  pat  Goudy  and  McDaid  in  possession 
of  the  La  Salle  Street  lot 

On  the  20th  of  June,  1885,  Kate  W.  Goodwin 
and  her  husband,  and  Saran  E.  R.  Smith  and 
her  husband,  perfected  an  appeal  to  this  court 
from  the  decree  in  the  original  suit  and  the 
cross  suit 

It  is  assigned  here,  by  the  appellants,  for 
error,  that  the  circuit  court  erred  in  overruling 
the  first  exception  to  Uie  report  of  the  master, 
of  November  26, 1881^n  so  far  as  it  relates  to 
the  competency  of  L  Willard  Fox  as  a  witness; 
in  oyerruling  the  second  exception  to  that  re- 
port; in  refusing  to  sustain  the  fourth  exception 
to  that  report,  as  to  the  amount  of  assets  of  I. 
Willard  Fox  properly  chargeable  to  Fox  &  Co., 
and  in  increasing  the  amount  of  the  same  as 
found  l^  the  master;  in  failing  and  neglecting 
to  allow  interest  upon  the  sum  due  to  the 
plaintiff  in  the  orinnal  bUl,  subsequently  to 
February  20, 1869;  in  overruling  the  first,  sec- 
ond ana  third  exceptions  to  the  master's  report 
of  July  11, 1884,  and  in  confirming  that  report; 
in  overruling  the  fourth  exception  to  that  re- 
port; and  in  deducting  l^  its  decree  the  amount 
of  the  Monroe  mortgage  from  the  amount  due 
to  the  plaintiff  in  the  original  bill. 

As  to  the  exception  that  the  master  refused 
to  suppress  the  depositionB  of  L  Willard  Fox 
and  treated  hia  testimony  as  competent, 
and  relied  upon  it  in  making  his  findings,  it 
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Dowbere  appears  by  tbe  record  tbat  any  objec- 
tion was  made  before  tbe  master  to  tbat  testi- 
mony,  or  tbat  any  motion  was  made  before 
him  to  suppress  such  depositions,  or  tbat  any 
motion  was  made  before  tbe  court  to  suppress 
them;  and,  as  tbe  only  ruling  of  tbe  court  in 
regard  to  them  was  tbat  tbe  first  exception 
should  be  overruled,  so  far  as  it  related  to  tbe 
testimony  of  I.  Willard  Fox,  it  may  very  well 
be  that  the  court  overruled  such  exception  be- 
•cause,  it  being  an  exception  tbat  the  master  re- 
fused to  suppress  the  depositions,  tbe  court 
<x>uld  not  find  as  a  fact  tbat  tbe  master  bad  re- 
fused to  suppress  them. 

Irrespective  of  ttiis,  section  868  of  the  Revised 
Statutes  of  the  Unit^  States  does  not  apply  to 
the  present  case.  It  reads  as  follows:  "  In  the 
Oourts  of  the  United  States,  no  witness  shall  be 
excluded  in  any  action  on  account  of  color,  or 
in  any  civil  action  because  be  is  •  P^^ity  to  or 
interested  in  the  issue  tried:  ProMed^  That  in 
actions  bv  or  against  executors,  administrators, 
or  guardfens,  in  which  Judgment  may  be  ren- 
dered for  or  against  them,  neither  party  siudl 
be  allowed  to  testify  against  the  other,  as  to  any 
transaction  with,  or  statement  by,  tbe  testator, 
intestate,  or  ward,  unless  called  to  testify  thereto 
by  the  opposite  party,  or  required  to  testify 
thereto  by  tbe  court.  In  all  ouer  respects,  tbe 
laws  of  tbe  State  in  which  the  court  is  held 


shall  be  the  rules  of  decision  as  to  the  compe-  bV  mud  or  duress  or  without  his  full  knowl* 
tency  of  witnesses  in  the  Courts  of  tbe  United*  4^  of  its  provisions  and  consent  to  its  terms. 
States  in  trials  at  common  law,  and  in  equity      There  is  a  great  deal  of  testimony  in  tbe  reo- 


and  admiralty."  This  section  only  provides 
that  in  actions  by  or  against  executors,  in 
which  judgment  may  be  rendered  for  or  against 
them,  neither  party  shall  be  allowed  to  testify 
against  the  other  as  to  any  transaction  with,  or 
statement  by,  the  testator,  unless  called  to  tes- 
tify thereto  by  the  opposite  party,  or  required 
to  testify  thereto  by  the  court  Subject  to  this 
restriction,  the  section  provides  that,  in  tbe 
Oourts  of  the  United  States,  no  witness  shall 
be  excluded,  in  any  civil  action,  because  he  is 
-aparty  to,  or  interested  in,  the  issue  tried.  L 
W  illard  Fox,  although  a  party  to,  and  interested 
in,  the  issues  tried  in  these  suits,  cannot  be  ex- 
<;luded  as  a  witness  on  that  account,  unless  the 
case  is  covered  by  the  proviso.  The  last  clause 
of  the  section,  which  makes  the  laws  of  the 
State  the  rules  of  decision  as  to  the  competency 
of  witnesses  in  theCk)nrts  of  the  United  States, 
in  trials  in  equity,  "in  all  other  respects"  means 
"in  all  other  respects"  than  those  provided  for 
in  so  much  of  the  section  as  precedes  the  word 
'*  Provided^**  and  does  not  qualify  the  claiise 
which  forms  the  proviso.  P&tUr  v.  Third  Nat. 
Bank,  102  U.S.  168  [26:111]. 

In  the  present  case,  although  Kate  W,  Good- 
win was  executrix  of  the  will  of  her  deceased 
husband,  Henry  W.  Fox,  she  did  not  ask  for  a 
decree  in  her  favor  as  executrix,  but  she  claimed 
an  interest  in  the  Lake  Zurich  farm  and  in  the 
La  Salle  Street  lot  only  as  devisee  of  that  real 
estate  under  her  husband's  will;  and  the  final 
decree  finds  that  L  Willard  Fox  ia  indebted  lo 
her,  "Us  the  legatee  and  devisee"  of  her  hus- 
band, in  tbe  sum  of  $15,971.80.  Moreover,  the 
material  transactions  about  which  L  Willard 
Fox  testified,  namely,  those  relating  to  tbe  in- 
strument of  Febmaiy  20, 1868,  and  what  took 
place  after  that  date,  were  transactions  between 

616 


himself  and  Samuel  0.  Fox,  and  not  betweeo 
himself  and  Henry  W.  Fox. 

Before  considering  any  of  the  other  questions 
raised  in  tbe  case,  It  is  proper  to  determine 
whether  either  partv  osn  go  oehind  the  state- 
ment of  existing  inaebtedness  set  forth  in  tho 
agreement  of  February  20, 1869.  That  agree- 
ment was  made  between  L  Willard  Fox  and 
Fox  A  Ck>. ,  and  is  signed  by  Samuel  H.  Fox  in 
behalf  of  Fox  &  Co.  In  it  both  parties  state 
tbat  L  Willard  Fox  is  indebted  to  Fox  &  Co. 
in  the  sum  of  $70,000,  "over  and  above  all 
discounts  and  set-offs  of  every  name  and  nat- 
ure." It  leaves  uncertain  the  amounts  paid 
or  to  be  paid  by  Fox  &  Co.,  to  cancel  the  other 
debts  of  I.  Willard  Fox,  but  it  agrees  upon  tbe 
sum  of  $70,000  as  tbe  then  existing  indebted- 
ness of  I.  Willard  Fox  to  Fox  &  Co.  It  goes  on 
to  speak  of  that  indebtedness  as  "  said  original 
indebtedness,"  and  the  supplemental  paper 
signed  by  Samel  H.  Fox  speaks  of  "  said  debt 
OTseventy  thousand  dollars."  It  must  be  held 
that  the  parties  to  the  agreement  deliberatdj 
fixed  upon  that  sum  of  $70,000,  because  the 
agreement  states  that,  in  makuur  it  up,  the  par- 
ties took  into  consideration  ''afl  discounts  and 
set-offs  of  every  name  and  nature."  There  is 
no  suflScient  or  satisfactory  evidence  to  impeach 
the  agreement,  as  respects  I.  Willard  Fox,  on 
the  ground  that  bis  signature  to  it  was  obtained 


ord  bearing  npon  the  ouestion  of  the  damages 
claimed  by  L  willard  Fox  for  the  breakage  of 

glass,  and  for  "  stained  "  glass,  and  for  cutting 
own  glass  into  smaller  sizes,  prior  to  February 
20, 1869.  Tbe  master  allowea  against  Kate  W. 
Goodwin  the  sum  of  $8,448.80  for  such  dam- 
ages, and  also  added  to  tbe  credit  side  of  the 
account  of  I.  Willard  F6x  $7,780.80,  for  inters 
est  which  be  found  had  been  improperly  in- 
cluded in  the  glass  account,  as  a  charge  for  in- 
terest accruing  against  L  Wfllard  Fox  prior  to 
February  20,  im^.  Kate  W.  Goodwin  ex- 
cepted to  tbe  allowance  to  I.  Willard  Fox  of 
the  i8,448.80,  and  the  court  sustained  the  ex- 
ception and  excluded  that  item.  She  also 
excepted  to  the  disallowance  to  herself  of 
tbe  $7,780.80,  and  the  court  sustained  that  ex* 
ception  also.  This  was,  in  effect,  a  ruling  by 
the  court  tbat  the  parties  could  not  go  b^ind 
the  settiement  of  February  20, 1869,  as  to  the 
$70,000.  As  the  heirs  and  representatives  of 
L  Willard  Fox  have  not  appealed  from  the  de- 
cree, the  action  of  the  court  in  sustaining  thB 
exceptions  as  to  those  two  items  must,  of 
course,  stand.  But  it  is  rendered  immaterial 
by  the  general  view  we  take  of  the  case. 

It  is  contended  by  the  appellants  that  the 
circuit  court  erred  in  overniung  the  second  ex- 
ception to  the  master's  report,  which  was,  that 
the  master  refused  to  allow,  in  favor  of  Kate 
W.  Goodwin  and  against  L  WUIard  F6x,  tbe 
sum  of  $12,999.68  [$12,999.69],  the  same  bdnc 
for  the  amount  of  glass  shipped  to  L  Willain 
F6x  by  Fox  A  Co.  and  received  by  him,  be- 
tween March  26,  1869,  and  November  6, 1869. 
The  date  of  March  26, 1869,  is  stated  by  the 
master  in  his  report  to  be  March  28,  i869. 
The  master  disallowed  that  claim  of  Kate  W. 
Goodwin,  on  the  view  that,  in  February,  1869, 
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ftnd  before  any  of  snob  glass  was  ablpped,  all 
tbe  business  and  property  were  tumea  over  to 
Fox  &  Co.,  and  tbey  afto'warda  managed  and 
controlled  it;  tbat  tbe  glass  was  not  cbarged  by 
Fox  &  Co.  to  I.  Willard  Fox  as  sold  to  him; 
but  tbat  tbe  books  of  Fox  &  Co.  show  tbat  it 
was  consigned  to  Samuel  H.  Fox. 

Tbere  is  nothing  inconsistent  with  tbe  agree- 
ment of  February  20,  1869,  in  tbe  fact  tbat  tbe 
stock  of  goods  in  Chicago  was  turned  over  by 
I.  Willara  Fox  to  Samuel  H.  Fox,  representing 
Fox  &  Co..  in  February,  1869,  and  that  Fox 
&  Co.,  from  tbat  time  until  December.  1869. 
carried  on  the  business  of  the  store  at  Chicago, 
I.  Willard  Fox  representing  them  in  the  busi- 
ness as  their  agent.  Tbe  ^reement  of  Feb- 
ruary, 1869.  states  that  I.  Willard  Fox  "has 
sold  and  conveyed"  to  Samuel  H.  Fox  tbe 
stock  of  goods  and  the  store  fixtures,  notes, 
books,  and  accounts,  "with  power  forthwith, 
at  such  times  and  in  such  manner"  as  Sam- 
uel H.  Fox  should  deem  best,  to  sell  and  collect 
and  convert  into  money,  the  goods,  fixtures, 
notes,  and  accounts,  and  apply  the  proceeds 
to  thepayment  of  the  indebtedness  to  Fox  & 
Co.  This  transfer  beinff  then  made,  and  tbe 
business  being  afterwards  carried  on  by  Fox  & 
Co.  for  themselves  until  December,  1869,  It 
would  have  been  entirely  inconsistent  with  this 
arrangement  that  Fox  &  Co.  should  sell  to  I. 
Willard  Fox  tbe  glass  they  sent  him  after- 
[634]  wards,  prior  to  the  final  discontinuance  of  the 
business  in  December,  1869.  The  weight  of 
the  evidence  is  also  to  the  same  effect  The 
master,  therefore,  on  his  view  of  the  case,  prop- 
erly refused  to  allow  in  favor  of  Kate  W. 
Goodwin  tbe  $12,999.69;  and  tbe  exception  to 
such  disallowance,  bdng  the  second  exception 
to  tbe  master's  report,  was  properly  overruled 
by  the  court  But  as  this  1 12,999. 69  of  glass 
was  represented  by  notes  and  accounts  finally 
turned  over  by  L  Willard  Fox  to  Fox  &  Co., 
and  the  prodeeds  of  which  form  rmrt  of  the 
$27,843.07  credited  to  L  Willard  Fox  in  the 
account  hereinafter  contained,  it  is  proper  to 
put  the  $12,999.69  on  the  debit  side  of  that  ac- 
count 

The  master  disallowed  the  $7,780.80  of  in- 
terest which  accrued  before  February,  1869,  as 
having  been  improperly  included  in  the  glass 
account  for  the  reason  that  in  his  judgment, 
the  testimony  did  not  Justify  its  allowance,  it 
not  appearing  that  there  was  any  arrangement 
by  which  interest  was  to  be  charged,  and  the 
four  entries  of  interest  which  appeared  upon 
the  books  of  Fox  &  Co.  being  shown  to  have 
been  made  after  the  accounts  were  closed,  and 
not  harmonizing  with  the  statements  of  Sam- 
uel H.  Fox  in  respect  to  tbe  matter;  tbat  the 
business  between  I.  Willard  Fox  and  Fox  &  Co. , 
prior  to  February  20, 1869,  partook  so;newbat 
of  a  commission  character;  that  such  business 
was  mainly  and  substantially  limited  to  the 
supply  of  glass  furnished  to  L  Willard  Fox  by 
Fox  &  Co.;  that  during  tbat  time  no  settle- 
ments were  made,  nor  was  anything  done,  be- 
tween the  parties,  out  of  which  a  claim  for  in- 
terest coula  have  arisen;  tbat  the  glass  sent  to 
L  Willard  Fox  by  Fox  &  Co.  was  limited,  as 
to  kinds  and  sizes,  to  such  as  Fox  &  Co.  chose 
from  time  to  time  to  send;  that,  under  such 
circumstances,  it  could  not  have  been  expected 
that  he  would  pay  interest  for  the  time  occu- 
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pied  in  disposing  of  tbe  glass;  and  that  there 
was  no  evioence  tending  to  show  that  Fox  & 
Co.  expected  he  would  pay  interest  As  Kate 
W.  Goodwin,  bv  her  third  exception  to  the  mas- 
ter's report,  objiBCted  to  his  disallowance  of  the 
$7,780.80  of  interest,  and  the  court  sustained 
that  exception  and  allowed  that  item  of  inter- 
est to  her,  and  the  heirs  and  representatives  of 
I.  Willard  Fox  have  not  appealed  from  the  de- 
cree, the  sustaining  of  that  exception  must 
stand;  but  it  is  made  of  no  importance  by  the 
disposition  we  make  generally  of  tbe  case.  If 
interest  were  properly  chargeable  against  L 
Willard  Fox  on  tbe  items  of  his  account  prior 
to  February  20,  1869,  it  must  be  regarded  as 
having  been  included  in  the  $70,000. 

The  third  exception  also  objects  tbat  the 
master  failed  to  allow  to  Eate  W.  Goodwin 
any  interest  since  February,  1869.  The  court 
sunned  the  third  exception  as  to  that  branch 
of  it  also;  and  it  is  assigned  here  by  Kate  W. 
Goodwin  for  error,  tbat  the  circuit  court  erred 
in  faillne  to  allow  such  interest  The  effect  of 
the  rulmg  of  the  court,  in  sustaining  the 
third  exception,  was  to  hold  that  the  master 
improperly  failed  to  allow  to  Eate  W.  Good- 
win any  interest  after  February,  1869.  Tbe 
court,  however,  in  its  decree  allowed  nothing 
to  her  as  interest  for  the  time  after  February, 
1869.  or  on  any  amount,  or  for  any  time.  The 
master  says  nothing  in  his  report  about  the 
question  of  interest  af  terFebruanr,  1869.  It  is 
now  contended,  on  the  part  of  Eate  W.  Good- 
win, that,  as  the  agreement  of  February  20, 
1869.  admitted  the  sum  of  $70,000  to  be  due, 
and  it  was  a  liquidated  demand  at  that  time,  it 
should  draw  interest  either  from  that  time  or 
from  the  20th  of  August,  1869,  the  expiration 
of  the  six  months  named  in  that  agreement 

The  Statute  of  Illinois  (%  2,  chap.  74.  Revised 
Statutes  of  Illinois  of  1874),  which  has  been  the 
Law  of  Illinois  since  1845,  provides  as  follows: 
"Creditors  shall  be  allowed  to  receive  at  the 
rate  of  6  per  centum  per  annum,  for  all  moneys 
after  they  become  due  on  any  bond,  bill,  prom- 
issory note,  or  other  instrument  of  writing;  on 
money  lent  or  advanced  for  tbe  use  of  another; 
on  money  due  on  tbe  settlement  of  account 
from  the  day  of  liquidating  accounts  between 
tbe  parties  and  ascertaining  the  balance;  on 
money  received  to  the  use  of  another,  and  re- 
tained without  tbe  owner's  knowledge;  and  on 
money  witbbdd  by  an  unreasonable  and  vexa- 
tious delay  of  payment" 

We  think  that,  under  this  statute,  Eate  W. 
CkKxlwin  is  entitled  to  be  allowed  tbe  legal  Illi- 
nois rate  of  interest  from  August  20. 1869.  on 
the  $70,000  named  in  the  agreement  of  that 
date,  and  like  interest,  from  the  proper  dates, 
on  the  amounts  paid  by  Fox  &  Co.  to  take  up 
and  satisfy  tbe  other  indebtedness  of  I.  Willara 
Fox,  from  the  time]  they  paid  such  several 
amounts,  and  on  the  other  debit  items  in  the 
skeleton  account  hereinafter  set  forth;  and  that 
I.  WiUard  Fox  is  entitled  to  be  allowed  like 
interest  from  the  proper  dates  on  the  credit 
items  in  that  account 

It  is  also  assigned  by  Elate  W.  Goodwin  for 
error,  tbat  the  circuit  court  erred  in  refusing 
to  sustain  her  fourth  exception  to  tbe  roaster's 
report  as  to  the  amount  of  assets  of  I.  Willard 
Fox,  properly  chargeable  to  Fox  &  Co.,  and 
in  increasing  the  amount  of  the  same  as  found 
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by  the  master.  The  master  foond  such 
amoant  to  be  $60,601.61,  oondsting  of  the 
items  of  $15,000  for  notes  shown  to  have  been 
collectible,  $12,000  for  paints,  oils,  etc.,  turned 
over  to  Fox  &  Co.,  $1,500  for  fixtures  sold, 
$2,101.61  for  the  Merritt  mortgage,  and  $80,- 
000  for  glass  returned  at  the  date  of  settlement 
The  court,  in  dispNDsing  of  the  fourth  exception, 
modified  the  finding  of  the  master,  and  fixed 
the  value  of  the  above  named  five  items, 
amounting  to  $60,601.61,  at  the  gross  sum  of 
$65,000.  It  arrived  at  the  amount  of  $1 5,971.- 
80,  stated  in  its  decree  as  the  indebtedness  of 
L  Willard  Fox  lo  Kate  W.  Goodwhi,  by  the 
following  calculation: 

Indebtedness  fixed  by  the  agreement  of 

February  OL  188» $70,000  00 

Add  the  amount  found  by  the  master  as 
paid  by  Fox  ft  Co.  to  the  oredlton 
ofLWlUardFox 10,yn  80 

$80,97180 

6fi,000  00 


Deduct  the  value  of  the  assets  of  L  Wil- 
lard Fox 


Balaooe $15,971  80 

To  this  sum  of  $15,971.80  the  court  added 
the  $565.88  found  by  the  master  as  having 
been  paid  by  Kate  W.  Groodwin  for  taxes  on 
the  La  Salle  Street  lot,  making  a  total  of  $16,- 
586.68,  with  which  sum,  and  interest  thereon 
at  the  rate  of  6'  per  cent  per  annum  from  the 
date  of  the  decree,  July  29,  1884,  it  charged  I. 
Willard  Fox.  The  court  did  not  charge  to  I. 
[637]  Willard  Fox  the  $1,923.58  found  by  the  mas- 
ter to  have  been  due  on  his  individual  and  per- 
sonal account;  nor  did  it  credit  him  with  the 
t 7,780.80  item  of  interest,  or  the  $8,448.80  for 
amages  for  breakage  of  glass,  and  for 
''stained"  glass,  and  cutting  down  glass  into 
smaller  sizes.  The  debit  items  against  L  Wil- 
lard Fox,  which  the  court  put  at  $80,971.80, 
the  master  had  put  at  $81,172.41. 

We  think  it  dear  that  the  circuit  court  erred 
In  giving  credit  to  L  Willard  FoxfortheviUue 
of  his  assets  as  having  been  turaed  over  to 
Fox  &  Co.  in  February.  1869,  at  the  gross 
sum  of  $65,000.  The  terms  of  the  agreement 
of  February  20, 1869,  were  only  that  £e  goods, 
wareSp  merchandise,  fixtures,  notes,  accounts, 
and  La  Salle  Street  lot  should  be  sold,  col- 
lected, and  converted  into  money,  and  the  pro- 
ceeds be  applied  to  the  payment  of  the  $70,- 
000  and  of  the  amount  which  Fox  &  Co.  had 
paid  or  should  pay  to  the  creditors  of  I.  Wil- 
lard Fox.  Therefore,  L  Willard  Fox  is  enti- 
tled to  be  credited  only  with  the  proceeds  of 
the  piODerty  mentionea  in  the  ag^reement  as 
having  oeen  sold  and  conveyed  to  Samuel  H. 
Fox.  The  business  of  the  store  in  Chicago, 
after  February  20, 1869,  must  be  considered  as 
having  been  carried  on  by,  and  on  behalf  of, 
and  for  the  benefit  of.  Fox  &  Co.,  through  I. 
Willard  Fox  as  their  agent,  with  the  sto%  of 
goods  turned  over  to  Fox  &  Co.  at  that  date, 
and  the  goods  which  thereafter,  and  prior  to 
December,  1869.  they  sent  to  L  Willard  Fox 
for  sale  on  their  benalf.  The  credit  by  the 
master  to  L  Willard  Fox  of  the  $60,601.61, 
and  the  credit  by  the  court  to  him  of  the  $65,- 
000,  both  of  them  proceed  upon  the  erroneous 
view,  that  the  value  of  the  collectible  notes, 
paints,  oils,  etc,  fixtures,  Merritt  mortgage,'and 
glass  were  to  be  deducted  as  of  the  date  of  Feb- 
ruary 20, 1869,  the  date  of  the  settlement,  with- 
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out  regard  to  the  sale  or  collection  of  them,  or 

their  conversion  into  money,  or  their  proceeds. 

Fox  &  Co.  were  not  chargeable  with  the  value 

of  the  property  turned  over  in  February,  1869, 

but  its  proceeds  were  to  be  credited  by  Fox  A 

Co.  when  they  should  be  realized,  the  property 

to  be  disposed  of  at  such  times  and  in  such 

manner  as  Samuel  H.  Fox  should  deem  best. 

They  did  not  agree  to  take  the  property  at  a 

fixed  price,  in  February,  1869,  or  at  any  other     [688] 

time,  aside  from  its  proceeds.    Therefore,  all 

the  testimony  as  to  the  value  of  the  property 

in  February,  1869,  must  be  rejected.    There  is 

no  evidence  to  show  that  Fox  &  Co.  received 

any  proceeds  which  they  did  not  credit. 

No  specific  error  is  assigned  in  regard  to  the 
overrulmg  of  the  fifth  exception  to  the  report. 

It  is  alM>  assigned  for  error,  that  the  circuit 
court  erred  in  overruling  the  foiirth  exception 
to  the  report  of  July  11,  1884,  and  in  confirm- 
inff  that  report  Tne  master,  in  his  report  of 
July  11, 1^.  found  that  there  was  due,  on  the 
9tb  of  June,  1884,  upon  the  mortgage  made  by 
Henry  W.  Fox  and  bis  wife  to  Loring  Monroe, 
covenng  the  Lake  Zurich  farm,  for  principal 
and  interest,  $15,059.  The  decree  of  the  court 
was  that  the  $16,536.68  should  be  paid  by  L 
Willard  Fox,  provided  Kate  W.  Goodwin 
should  procure  a  release  of  such  mortgage; 
but  in  case  the  release  should  not  be  obtam^, 
then  I.  Willard  Fox  might  pay  into  court,  for 
Kate  W.  Goodwin,  $1,477.63,  being  the  differ- 
ence between  $15,059  and  $16,536.63.  Kate 
W.  Gtoodwin  excepted  to  such  report,  as  to  the 
finding  of  the  amount  due  upon  the  Monroe 
mortage,  because  that  mortgage  could  not,  in 
any  form,  be  made  the  baBs  of  any  decree 
under  the  issues  in  the  case;  and  because  it  did 
not  appear  who  owned  the  mortgage,  nor  was 
its  owner  a  party  to  the  suit;  andbecause.  if  it 
were  paid  under  the  decree,  the  court  could 
not  prevent  its  owner  from  foreclosing  it.  It 
is  assigned  by  Kate  W.  (Joodwin  for  error  thai 
the  circuit  court  erred  in  overruling  such  ex- 
ception,  and  in  deducting,  by  its  decree,  the 
amount  of  the  Monroe  mortgage  from  the 
amount  due  to  Elate  W.  Goodwin.  We  think 
this  assignment  of  error  is  not  well  taken,  and 
that  the  exception  to  the  report  in  that  partic- 
ular was  properly  overruled. 

It  is  further  assigned  for  error,  that  the  clr> 
cuit  court  erred  in  overruling  the  first,  second, 
and  third  exceptions  to  the  master's  report  filed 
July  11,  1884,  and  in  confirming  that  report 
Those  exceptions  relate  to  the  La  Salle  Street 
lot,  and  to  the  fixing  of  its  value  at  $12,600,  as 
of  the  9th  of  June,  1884. 

We  think  that  the  circuit  court  in  charging 
Kate  W.  Goodwin  and  Sarah  £.  R  Smith.  [639J 
with  $11,500,  as  "the  present  cash  value"  of 
the  La  Salle  Street  lot,  committed  an  error. 
By  the  agreement  of  February  20,  1869,  tho 
conveyance  of  the  lot  to  Samuel  H.  Fox,  for 
Fox  «  Co.,  was  abaolute  and  unconditionaL 
with  no  right  of  redemption  attached  to  it,  and 
it  was  in  tne  same  category  with  the  personal 
propeity,  and  not  merely  subject  to  a  lien,  as 
was  the  LAke  Zurich  farm,  it  was  convened 
to  Samuel  H.  Fox.  in  February,  1869,  by  aa 
absolute  deed,  and  ne  and  hiswue  conveyed  tt 
to  Henry  W.  Fox  on  the  25th  of  September, 
1875,  for  $8,000.  Under  the  agreement.  Fox 
&  Co.  were  not  bound  to  apply  the  value  of 
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the  lot,  or  its  proceeds,  until  it  was  sold.  By 
the  atnendnent  made  to  the  bill  NoTember 
18, 1880.  Kate  W.  Goodwin  oflfered  to  credit 
to  I.  Willord  Fox  the  amount  for  which  she 
had  sold  the  lot  She  had  sold  it  on  the  27th 
of  April,  1880,  to  Sarah  £.  R.  Smith,  for 
$6,025.  But  I.  WiUard  Fox  was  entitled  to  a 
credit,  as  of  the  25th  of  September,  1875,  of 
the  $8,000  for  which  it  was  then  sold  to  Henry 
W.  Fox,  and  which  the  evidence  shows  was 
the  fidl  value  of  the  lot  at  that  time;  and  that 
credit  must  be  allowed.  That  being  done,  of 
course  Sarah  E.  R  Smith  will  retain  the  lot; 
and  thus  the  appeal  of  herself  and  her  hus- 
band in  this  case  is  disposed  of.  The  decree 
provided  that  she  might  pay  into  the  court 
$11,500,  with  interest,  as  "the  present  cash 
value"  of  the  lot,  and  that,  in  case  she  should 
do  so,  she  should  hold  the  lot  free  from  all 
equity  of  redemption  bv  I.  Willard  Fox  and 
all  persons  claimme under  him;  but  that,  other- 
wise, she  aud  her  husband  should  convey  the 
lot  to  I.  Willard  Fox,  or,  on  their  failure  to  do 
so,  the  master  should  execute  the  conveyance 
instead.  All  the  provisions  of  the  decree  in 
regard  to  Sarah  E.  R  Smith  and  her  husband 
were  erroneous,  and  her  title  to  the  La  Salle 
Street  lot  must  be  confirmed. 

On  the  foregoing  views,  we  are  of  opinion 
that  the  proper  mode  of  stating  the  account 
between  the  parties  is  as  follows: 

L  WuxARD  Fox  in  aooount  with  Fox  A;  Co. 

Dr. 

Amount  found  due  by  the  agreement  of 

February  20,  IMS $70,000  00 

GbMB  furnished  by  Fox  ft  Co.  to  I.  WO- 
lard  Fox,  between  March  28,  1800, 
and  November  6,  18tf0,  and  repr&> 
sen  ted  by  notes  and  accounts  turned 
overtoFox  *Co 18,900  00 

Amount  paid  the  First  National  Bank 
of  Chicago,  out  of  the  proceeds  of 
the  property  tiumed  over  to  Fox  & 

Co.. : 10,000  00 

Amount  paid  the  same  bank,  raised  by  a 
morrirage  given  on  the  La  Salle 
Sticet  lot 6,000  00 

Amount  paid  by  Fox  k  Co.  in  settlement 

of  other  debts  of  L  Willard  Fox....   10,971  80 

$100,970  09 
Cr. 

Amount  of  proceeds  received, 
and  debited  above  as  paid 
to  First  National  Bank  of 
Chicago $10,000  00 

Amount  received  as  insurance 
'money  on  the  building 
on  the  La  Salle  Street  lot, 
which  amount  was  ap- 
plied to  pay  off  the  mort- 
gage, above  mentioned, 
on  the  lot 6,000  00 

Proceeds  of  the  sale  of  the  La 
Salle  Street  lot,  to  Henry 
W.  Fox 8.000  00 

Proceeds  of  sales  of  goods  and 
other  property  oy  Fox  & 
Co.,  and  collection  of 
notes  and  accounts  turn- 
ed over  to  Fox  A  Co 27,843  07 


61,843  07 


Bidance  due  by  L  wmard  Fox 
to  Fox  ft  Co. 


$68,627  02 

Proper  provision  must  be  made  to  carry  out 
our  decision  that  the  fourth  exception  to  the 
[641]  report  of  July  11,  1884,  was  properlv  over- 
ruled. To  this  end  the  amount  of  $12,000,  as 
the  principal  of  the  mortgage  to  Monroe  on  the 
Lake  Zurich  farm,  with  the  interest  due  upon 
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it,  must  be  deducted  from  the  balance  found 
due  to  Fox  &  Co.,  on  the  principle  of  the 
above  accoimt.  In  that  event  the  Lake  Zurich 
farm  will  be  charged  with,  and  will  pay,  the 
amount  due  on  sudi  mortgage. 

The  above  items  of  debit  and  credit  are  prin- 
cipal sums,  and  interest  must  be  calculated 
and  added,  at  the  proper  rate,  from  the  proper 
dates,  as  before  stated.  It  may  be,  also,  that 
there  will  be  some  items  of  taxes  paid,  to  be 
adjusted. 

it  is  manifest  that  the  circuit  court  credited 
L  Willard  Fox  with  the  groea  sum  of  $65,000, 
as  representing  the  collectible  notes,  the  paints, 
oils,  etc.,  the  fixtures,  the  Merritt  mortgage, 
and  the  glass  in  the  store,  February  dO,  18i69, 
instead  of  crediting  him  merely  with  the  pro- 
ceeds of  those  anets,  when  realized.  The 
$10,000  paid  to  the  First  National  Bank  by 
Fox  &  Co.  was  paid  out  of  such  proceeds. 
The  $12,999.69  of  glass  furnished  by  Fox  & 
Co.,  after  FebruaiT  20, 1869,  was  represented 
by  some  of  the  $15,000  of  collectible  notes 
credited  to  L  Willard  F6x  by  the  master,  and 
forming  part  of  the  $65,000  credited  to  him  by 
the  court;  and  yet  no  allowance  was  made  to 
Fox  A  Co.  for  the  $12,999.69  of  glass  so  fur- 
nished. 

It  was  proper  that  L  Willard  Fox  should 
paythe  costs  of  the  circuit  court 

Ths  decree  of  the  Circuit  Court  is  reversed, 
and  the  ease  i$  remanded  to  that  Court,  with  a 
directum  to  take  such  further  proceedings  as 
moff  be  in  accordance  with  law,  and  not  incor^ 
sistent  with  this  opinion. 


THE  WOODSTOCK    IRON    C03IPANY.    1643] 

Plff,  in  Err., 

9. 

THE  RICHMOND  AND  DANVILLE  EX- 
TENSION COMPANY. 

<8ee8.  C.  Reporter*sed.  643-4)681) 

Contract  to  construct  route  of  railroad,  when 
Toid— threats — corporations  disregarding puth 
lie  duty — contract  hy  director, 

1.  A  contract  by  an  extension  company,  an  em- 

ffloye  of  a  railroad  company,  with  a  third  party, 
or  a  consideration  to  be  received  from  that  third 
purty,  to  violate  its  engajrement  with  its  employer 
in  locating  and  constructinff  a  railroad  and,  instead 
of  selecting  the  shortest,  cheapest  and  most  suit- 
able route,  to  locate  the  road  by  a  longer  route, 
and  thus  impose  on  unneoesBary  and  heavy  burden 
upon  its  employer,  is  a  void  contract,  immoral  in  its 
conception  and  corrupting  in  its  tendency. 

2.  Toe  transaction  on  the  part  of  such  third  party 
was  none  the  less  offensive,  because  of  the  threats 
of  the  extcDsioD  company,  that  if  the  considera- 
tion "was  not  received  by  such  company,  it  would 
cause  the  road  to  be  located  on  a  different  route. 

3.  All  arrangements  by  which  direotora  or  stock- 
holders or  other  persons  may  acquire  gain  by  in- 
ducing corporations  to  disrcKard  their  duties  to  the 
public,  are  illegal  and  lead  to  unfair  dealing:  and. 
beinjg  against  public  poUcy,  will  not  be  enforced 
by  the  court. 

4.  Where  the  contract  was  with  an  employe  of  the 
railroad  company  to  induce  such  employ^  to  disre- 
gard its  obligations,  and  the  principal  person  mak- 
ing that  contract  on  the  part  of  the  employe  was 
a  director  and  stockholder  of  the  railroad  company 
to  be  aifected  thereby,  the  contract  is  void. 
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[No.  180.] 
Argued  Feb,  i,  1889,    Decided  March  5, 1889, 

rl  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Alabama, 
to  review  a  Judgment  In  favor  of  plaintiff  in  an 
action  to  recover  for  the  breach  of  an  agreement 
to  pay  the  plaintiff  moneys  for  constructing  a 
railway  on  a  certain  route.    Bevereed, 

1 644]      Statement  by  Mr,  Justice  Field: 

This  case  comes  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Alabama.  The  complaint,  which  was  Hied  in 
June,  1884,  is  as  follows: 

"The  plaintiff,  which  is  a  corporation  created 
by  and  under  the  Laws  of  the  State  of  New 
Jersey,  claims  of  the  defendant,  a  corporation 
created  by  and  under  the  Laws  of  the  State  of 
Alabama,  and  located  and  having  its  principal 
place  of  business  in  the  County  of  Calhoun,  in 
the  State  of  Alabama,  thirty  thousand  dollars 
f  645]  for  tiie  breach  of  an  agreement  entered  into  by 
it  on,  to  wit.  the  18th  day  of  November,  1881, 
whereby  and  wherein  eAd  defendant  agreed 
and  promised  that  if  said  plaintiff  would  &cate 
and  construct,  or  cause  to  be  located  and  con- 
structed, the  railroad  of  the  Georgia  Pacific 
Railroad  Company  (or  of  the  new  consolidated 
company  then  being  formed  and  to  be  known 
as  the  Georgia  Pacinc  Railroad  Company)  by 
way  of  the  Town  of  Anniston,  it,  the  said  de- 
fendant, would  donate  and  pay  to  the  said 
plaintiff,  or  as  it  might  direct,  the  cash  sum  of 
thirty  thousand  dollars,  to  be  paid  in  money  as 
to  one  half— that  is,  fifteen  thousand  dollars — 
when  the  said  Georgia  Pacific  Railroad  Com- 
pany connected  its  line  with  the  line  of  the  Al- 
abama Great  Southern  Railroad  Company  at 
or  above  Birmingham,  Alabama,  and  the  other 
half^that  is,  fifteen  thousand  dollars — ^when 
said  line  was  connected  with  the  line  of  the 
Louisville  and  Nashville  Railroad  Company 
(the  North  and  South  Alabama  Railroad  Com- 
pany) at  or  above  said  City  of  Birmingham, 
provided  said  connections  be  made  within 
three  vears  from  date  of  said  contract  And 
plaintiff  avers  that  it  did  cause  to  be  located 
and  constructed  the  railroad  of  the  said  Georgia 
Pacific  Railway  Company  by  wav  of  the  Town 
of  Anniston;  that  the  said  Georgm Pacific  Rail- 
road Company  connected  its  line  with  the  line 
of  the  Alabama  Great  Southern  Railroad  Com- 
pany at  or  above  said  Birmingham  on,  to  wit, 
the  1st  day  of  June,  1883,  and  with  the  line  of 
the  Louisville  and  Nashville  Railroad  Company 
at  or  above  said  dty  on,  to  wit,  the  Ist  day  of 
July,  1888;  yet,  although  the  said  plaintiff  has 
complied  with  all  the  provisions  of  said  con- 
tract on  its  part,  the  said  defendant  has  failed 
to  comply  with  the  following  provisions  there- 
of, viz. :  It  has  failed  and  retused  and  still  fails 
and  refuses  to  pay,  though  often  requested  so 
to  do,  any  part  of  said  sum  of  thirty  thousand 
dollars,  except  the  sum  of  six  thousand  three 
hundred  ana  twenty-five  dollars,  whereby  it 
has  become  and  is  indebted  to  said  plaintiff  as 
aforesaid;  wherefore  this  suit. 

"The  said  plaintiff  claims  of  the  said  defend- 
ant the  further  sum  of  thirty  thousand  dollars 
for  the  breach  of  an  agreement  entered  into  by 
him  on.  to  wit.  the  18th  day  of  November,  1881, 
in  woroa  and  figures  in  substance  as  follows: 
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"Ahnibtok,  Calhouh  Co.,  Alabama,        [6461 

''November,  18M.  188L 

"The  Woodstock  Iron  Company  makes  to 
*he  Richmond  and  Danville  Extension  Com- 
pany the  proposition  foUowkig— that  is  to  say: 

''First.  If  the  Richmond  and  Danville  Ex- 
tension Company  will  locate  and  construct,  or 
cause  to  be  located  and  constructed,  the  rail- 
road of  the  Georgia  Pacific  Railroad  Company 
(or  of  the  new  consolidated  conopany  now  be- 
ing formed,  to  be  known  as  the  Georgia  Pacific 
Railway  Company)  by  way  of  Uie  Town  of 
Anniston,  the  Woodstock  Ijon  Company  will 
donate  ^nd  convey,  or  cause  to  be  donated  and 
conveyed,  by  good  and  sufficient  deeds,  to  the 
Richmond  and  Danville  Extension  Company, 
or  as  it  mav  direct:  1.  Strips  or  parcels  of  lana 
each  one  hundred  feet  wide—that  is  to  say, 
fifty  feet  on  each  side  of  the  center  line  of  the 
location  to  be  fixed  for  said  railroad  in,  over, 
and  through  all  and  sundrv  the  tracts  ana 
lots  of  lands  now  owned  and  to  be  owned  by 
the  Woodstock  Iron  Company,  wheresoever 
situated,  on  and  along  the  line  ox  said  location 
outside  of  the  corporate  limits  of  the  Town  of 
Anniston,  and  the  Woodstock  Iron  Compaay 
wQI,  upon  request  of  said  Extension  Company, 
at  any  time,  proceed  to  clear  the  said  strips  Gt 
parcels  of  land  from  timber  thereon,  allowing, 
nowever,  the  said  Extension  Company  to  have 
and  take  therefrom  all  that  part  of  timber  use- 
ful to  it  for  the  purpose  of  construction  and  for 
cross  ties. 

"2.  A  strip  or  parcel  of  land  in,  over  and 
through  the  entire  corporate  limits  of  the  Town 
of  Anniston,  so  far  as  owned  by  the  Woodstock 
Iron  Company,  as  follows — that  is  to  say,  ofi 
the  left  or  west  side  of  the  center  line  of  the 
location  to  be  fixed  for  aaid  railroad,  from  the 
point  of  entering  to  the  point  of  leaving  sakl 
corporate  limits,  a  width  of  fifty  feet,  measur- 
ing from  said  center  line,  and  on  the  right  or 
east  side  of  the  center  line  of  the  location  to  be 
fixed  for  said  railroad  a  width  of  fifty  feet, 
measuring  from  said  center  line  from  the  point 
of  entering  said  corporate  limits  to  a  point  nine- 
teen hundred  and  six  and  eight  tenths  feet 
short  of  a  point  agreed,  at  or  about  the  near 
foot  ot  a  hillock  situated  in  afidd  in  a  westerly 
direction  from  the  depot  of  the  Selma,  Rome  [647] 
and  Dalton  Road;  thence  for  a  length  of  tiiir- 
teen  hundred  six  and  eight  tenths  feet  to  said 
point  agreed  a  width  of  one  hundred  and  fifty 
feet  measuring  from  said  center  line,  and  thenoe 
to  a  point  of  leaving  said  corporate  limits  a 
width  of  fifty  feet,  measuring  from  said  cen- 
ter line.  Appended  hereto  is  a  tracing  show- 
ing said  strip  or  parcel  of  land. 

"8.  All  such  additional  strips  or  parcds  of 
land  within  and  adjoining  the  Town  of  Annis- 
ton as  the  experimental  location  about  to  be 
made  may  show  to  be  reasonably  necessary  for 
sidings  and  other  tracks  for  the  advantageous 
and  convenient  transaction  of  the  business  of 
the  Georgia  Pacific  Railroad  or  Railway  Com- 
pany, and  especially  for  siding  or  spare  track 
along  and  to  the  right  or  east  of  the  Selma, 
Rome  and  Dalton  line,  for  convenient  approach 
to  the  furnaces  and  for  sidings  or  n>are  tracks 
from  the  main  line,  at  or  above  the  place  of 
greatest  width,  for  convenient  approadi  to  the 
cotton  factory  and  to  the  presently-to-be-ea- 
tablished  car- wheel  and  car  works. 
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"The  Woodstock  Iron  Companv  will  aid  the 
work  of  construction,  and  especially  so  of  the 
sidings  or  spare  tracks  for  the  furnace,  by  the 
judicious  wasting  of  the  furnace  cinder  and 
other  material;  and  the  said  company  will  In  a 
general  way  do  all  it  can  to  facilitate  the  work 
and  advance  the  business  of  the  railroad  com- 
pany whose  location  it  invites;  and  the  Wood- 
stock Iron  Company  will  donate  and  par  to 
the  Richmond  and  Danville  Extension  Com 
pany,  or  as  it  may  direct,  the  cash  sum  of 
thirty  thousand  dollars,  paying  the  same  in 
money  as  to  one  half — that  is,  flfteen  thousand 
dollars—when  the  Georgia  Pacific  Railroad  or 
Railway  Company  connects  its  line  with  the 
line  of  the  Alabetma  Great  Southern  Railroad 
Company  at  or  above  Birmingham,  Alabama; 
and  as  to  the  other  half—thatls  to  say,  flfteen 
thousand  dollars— when  the  Georgia  Pacific 
Rvilroad  or  Railway  Company  connects  its  line 
with  the  line  of  [the]  Louisville  and  Nashville 
Rsdlroad  Company  (the  North  and  South  Ala- 
bama Railroad  Company)  at  or  above  Birming- 
ham, Alabama,  the  above  to  be  paid  only 
provided  the  Georgia  Pacific  Railroad  or  Rail- 
way Company  is  so  far  completed  as  to  make 
the  connections  above  within  three  years  from 
this  date. 
[648]  "In  case  the  Richmond  and  DanyiUe  Exten- 
sion Company  accepts  the  terms  proposed 
above,  this  instrument  shall  have  the  effect  of 
a  binding  contract  upon  the  Woodstock  Iron 
Company;  but  such  acceptance  must  be  in 
writing  and  addressed  to  the  president  and 
secretary  and  treasurer  of  the  Woodstock  Iron 
Company  in  Anniston,  Alabama,  within  four 
months  from  the  date  thereof;  and,  if  the  Rich- 
mond and  Danville  Extension  Company  shall 
desiro  hereafter  to  build  maehine  shops  for  the 
Georgia  Pacific  Railroad  or  Railway  Company 
at  the  Town  of  Anniston,  will  donate  and  con- 
yey  to  said  Extension  Company,  or  as  it  may 
direct,  by  ffood  and  suffldent  deeds  for  that 

SurpoNse,  at  least  five  acres  of  land  at  aconven- 
int  distance  from  the  crossing  of  the  Selma, 
Rome  and  Dalton  Road.  If,  however,  this  land 
is  accepted  for  shops,  the  land  shall  be  ap- 
propriated and  the  shops  buOt  within  four 
years  from  this  date. 

"In  testimony  whereof  witness  the  signature 

of  the  president  and  secretary  and  treasurer 

and  the  corporate  seal  of  the  Woodstock  Iron 

Company,  this  18th  day  of  November,  1881. 

"[seal.]    "Alfked  L.  Ttlbb,  Pretideni, 

"SA]iusLNoBLB,5fe'ya7uf  Treoi, 

"And  the  plaintiff  avers  that  it  did  accept 
the  tenns  proposed  by  said  instrument  above 
set  out,  in  a  writing,  addressed  to  the  president 
and  secretaiy  and  treasurer  of  said  Woodstock 
Iron  Company,  at  Anniston,  within  four 
months  from  the  date  of  said  agreement  and 
instrument,  which  said  writing  was  ddivered 
to  said  president  and  secretary  and  treasurer  on, 
to  wit,  the  18th  day  of  January,  1882,  and  is  in 
words  and  figures  In  substance  as  follows: 

"Atlanta.  Ga.,  JarCy  17<A,  1883. 
**Me8srs.  Alfred  L.  Tyler,  President,  and  Sam- 
uel  Noble,  Secretary  and  Treasurer  of 
Woodstock  Iron  Company,  Anniston,  Ala. 
"Gentlemen:  The  Richmond  and  Danville 
Extension  Company  hereby  notifies  you  that  it 
accepts  the  proposition  in  writing  made  by  you 
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on  behalf  of  the  Woodstock  Iron  Company  to 
said  Extension  Company  regarding  the  loca- 
tion and  construction  of  the  Georgia  Pacific 
Railway  by  the  Town  of  Anniston.  the  date 
whereof  is  Anniston,  Calhoun  County,  Ala- 
bama, November  18th,  1881,  and  a  copy  of 
which  is  hereto  appended.    Respectfully, 

"John  W.  Johnston, 
"Viee-Preiident  Richmond  and  Danmlls 
Extemum  Company, 
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And  plaintiff  avers  that  said  defendant  was 
at  that  time  engaged,  among  other  things,  in 
the  business  of  making  pig-metal  and  other 
products  from  iron  ores,  and  making  sales  of 
the  same;  that  its  works  were  located  in  said 
Town  of  Anniston,  and  that  it  owned  large 

a uan titles  of  valuable  property  therein,  and  that 
le  said  railroad  referred  to  in  said  contract 
was  a  road  then  in  the  process  of  construction, 
to  be  run  from  Atlanta,  Georgia,  through  the 
State  of  Alabama  to  Columbus,  in  the  State  of 
Mississippi;  and  plaintiff  avers  that  it  did  locate 
and  construct  the  railroad  of  the  said  Georgia 
Pacific  Railway  Company  by  way  of  the  Town 
of  Anniston,  by,  to  wit,  the  1st  day  of  January, 
1888;  that  it  did  connect  the  line  of  said  rail- 
way company  with  the  line  of  the  Alabama 
Great  Southern  Railroad  Company,  at  or  above 
said  Ci^  of  Birmingham,  by,  to  wit,  the  1st 
day  of  «mne,  1883;  and  that  it  did  connect  the 
line  of  said  railway  company  with  the  line  of 
the  Louisville  and  Nashville  Railroad  Com- 
pany, at  or  above  the  said  City  of  Birmingham, 
by,  to  wit,  the  1st  day  of  July,  1883;  and  has 
in  all  things  fully  complied  witii  all  the  terms 
and  stipulations  of  said  agreement  undertaken 
upon  its  part  Plaintiff  further  avers  that  said 
defendant  has  complied  with  the  terms  and 
stipulations  of  said  agreement  to  this  extent, 
and  no  further.  It  has  donated  and  conveyed 
by  good  and  sufficient  deeds  to  the  Georgia  Pa- 
cific Railway  Company,  as  directed  and  re- 
quested by  the  plaintifi^  the  several  strips  and 
parcels  of  land  for  right  of  way  and  sidings 
of  the  raflroad  of  said  company,  as  stipulate 
and  a^^  in  said  agreement,  and  has  paid  to 
the  sSd  plaintiff  on  account  of  said  cash  pay- 
ment of  thirty  thousand  dollars  agreed  and  un- 
dertaken to  M  made  by  said  agreement  the  sum 
of  six  thousand  three  hundred  and  twenty-five 
dollars,  paid  in  cars  furnished  and  advaocied  by 
defendant  to  the  Georgia  Pacific  Railroad  Com- 
piEiny,  on  account  of  said  cash  payment,  at  the 
request  of  plaintiff.  But  plaintiff  further  avers 
that  although  it  has  fully  complied  with  all  the 
terms  and  stipulations  of  said  agreement  to  be 
done  and  performed  on  its  part,  that  although 
it  located  and  constructed  said  railroad  of  the 
Georgia  Pacific  Railway  Company  by  the  way 
of  the  Town  of  Anniston  and  connected  the 
line  of  said  railroad  wiUi  the  respective  lines  of 
the  Alabama  Great  Southern  Railroad  Com- 
pany and  the  Louisville  and  Nashville  Railroad 
Company  within  the  time  and  at  the  points 
agre^  on,  as  is  hereinabove  fully  set  out  and 
shown,  the  defendant  has  wholly  failed  and 
refused,  and  still  fails  and  refuses,  although 
ofton  requested  to  do  so,  to  pay  to  said  plaintiff 
said  sum  of  twenty- three  thousand  six  hundred 
and  seventy-five  dollars,  the  balance  due  and 
unpaid  upon  said  cash  sum  of  thirty  thousand 
dollars  donated  and  agreed  to  be  paid  to  plaint- 
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iff  by  said  defendant  upon  the  making  of  said 
connections  as  aforesaid,  and  by  reason  of  the 
several  matters  and  things  set  out  and  alleg^ed 
bcrem  the  said  defendant  became,  and  is,  in- 
<iebted  to  the  plaintiff  in  said  sum  of  twenty- 
three  thousand  six  hundred  and  seventy-five 
dollars,  with  interest  thereon  from  date  of  the 
makine  of  such  connections,  but  has  failed  and 
refused,  and  still  fails  and  refuses,  to  pay  the 
same:  wherefore  this»8uit." 

To  the  complaint  the  defendant  filed  a  de- 
murrer and  also  several  pleas.  The  demurrer 
was  to  the  effect  that  the  contract  set  forth  as 
the  foundation  of  the  action  was  without  con- 
sideration and  was  contrary  to  public  policy 
and  void.  The  demurrer  was  overruled,  and 
leave  given  to  the  defendent  to  file  additional 
pleas.  The  ori^nal  pleas  were  five  in  number, 
and  to  these  six  more  were  added.  Of  the 
original  pleas  one  amounted  to  the  general 
issue,  denying  the  promise  and  undertaking  in 
the  manner  and  form  alleged  in  the  complaint; 
and  one  amounted  to  a  plea  of  tUtra  vires,  set- 
ting forth  the  charter  ot  the  defendant,  show- 
ing the  object  of  its  incorporation  to  be  the 
manufacture  of  pig  metal  and  other  products 
of  iron  ore.  and  theu*  sale,  connecting  with  that 
business  all  such  operations  as  are  usual  and 
incidental  thereto,  and  denying  authority,  un- 
der the  charter,  to  make  the  agreement  men- 
tioned in  the  complaint.  A  demurrer  to  this 
last  plea  was  sustained  by  the  court. 

Of  the  additional  pleas  two  only  require  no- 
tice—the 10th  and  11th.  The  10th  plea  is 
giyen  in  full  below,  and  so  much  of  the  11th 
plea  as  is  necessary  to  its  comprehension. 

'*Plca  10.  And  the  said  defendant,  for  fur- 
ther answer  to  the  complaint,  says  that  at  the 
time  of  the  making  of  the  alleged  agreement 
stated  and  set  forth  in  the  complaint,  plaintiff 
was  engaged  in  locating  and  constructing  the 
Georgia  Pacific  Railroad  under  a  contract  with 
the  Georgia  Pacific  Railroad  Company,  under 
and  by  which  plaintiff  agreed  with  saidTGeorgia 
Pacific  Railroad  Company  to  locate  and  con- 
struct said  railroad  by  the  nearest,  cheapest, 
and  most  suitable  route,  from  Atlanta,  Gkorgia. 
through  Alabama  to  Columbus,  in  the  State  of 
Mississippi,  for  a  consideration,  to  wit:  twenty 
thousand  dollars  per  mile  for  each  and  every 
mile  of  said  road  so  located  and  constructed. 

"That  John  W.  Johnson,  who  negotiated 
and  executed  said  contract  with  the  defendant 
for  plaintiff  as  vice-president,  was,  at  the  time 
said  agreement  was  made,  a  stockholder  and 
director  of  the  Richmond  and  Danville  Ex- 
tension Company,  and  was  also  a  stockholder 
and  director  and  officer  of  the  Georgia  Pacific 
Railroad  Company;  that  the  Georgia  Pacific 
Railroad  Company  was  at  said  time,  and  is 
now,  a  separate  and  distinct  company,  and  in 
no  wise  connected  with  plaintiff,  except  that 
some  of  the  stockholders  of  said  Georgia  Pa- 
cific Railway  Company  were  also  stockholders 
th  said  Richmona  and  Danville  Extension 
Company,  and  plaintiff  was  locating  and  con- 
structing said  road  under  its  contract  with  said 
•company  as  aforesaid 

"That  in  causing  said  road  to  be  built  via 
Anniston  it  was  necessary  to  defiect  the  same 
from  its  nearest,  cheapest,  and  most  natural 
route  from  Atlanta  to  Columbus  a  great  num- 
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berof  miles,  to  wit,  five  miles,  at  a  great  ad- 
ditional cost  to  said  Georgia  Pacific  Railroad 
Company,  to  wit,  one  hundred  thousand  dol- 
lars; and  defendant  avers  that  said  alleged 
agreement  on  defendant's  part  to  influence  the  [652] 
location  of  said  railroad  and  to  donate  and  pay 
to  said  plaintiff,  among  other  things,  the  cash 
sum  of  thirty  thousand  dollars  if  plaintiff 
would  locate  and  construct,  or  cause  to  be  lo- 
cated and  constructed,  the  radlroad  of  the 
Georgia  Pacific  Railroaa  Company  by  way  of 
the  Town  of  Anniston,  was  and  is  contrary  to 
public  policy  and  void,  and  ought  not  to  be 
enforced  against  defendant  or  io  favor  of 
plahitiff." 

Plea  No.  11,  after  repeating  the  first  para- 
graph of  plea  No.  10,  alleges  "  that  John  W. 
Johnston,  who  negotiated  and  executed  said 
contract  with  defendant  for  plaintiff  as  vice- 
president,  was  at  the  time  a  stockholder,  di- 
rector, and  officer  of  the  Georgia  Pacific  Rail- 
way Company;  and  that  he  went  to  Anniston 
where  detendant  resided  and  did  business,  and 
represented  to  defendant  that  be  was  a  direc- 
tor and  officer  of  the  Georgia  Pacific  Railway 
Company,  and  also  a  stockholder,  director,  and 
officer  01  the  Richmond  and  Danville  Exten- 
sion Company,  and  could  control  and  induce 
the  location  and  construction  of  said  Georgia 
Pacific  Railroad  via  the  Town  of  Annistmi, 
and  would  do  so  if  the  defendant  would  donate 
and  pay  to  plaintiff  the  said  sum  of  thirty 
thousand  dollars  in  cash,  and  deed  to  plaintiff, 
or  as  it  might  direct,  the  laige  quantity  of  real 
estate  described  in  the  complaint,  which  de- 
fendant avers  was  of  value,  to  wit:  twenty 
thousand  dollars,  and  that  said  Johnston  then 
and  there  informed  the  defendant  that  unless 
defendant  acceded  to  his  said  demand  to  pay 
plaintiff  said  sum  of  money,  and  convey  to 
plaintiff,  or  as  it  might  direct,  the  large  quan- 
tity of  valuable  real  estate  aforesaid^  said  road 
would  not  be  constructed  by  the  Town  of  An- 
niston, but  would  be  constructed  by  way  of 
the  Town  of  Oxford,  which  said  town  Is  within 
three  miles  of  the  Town  of  Anniston,  and  Is  a 
rival  market  to  said  Town  of  Anniston.  and 
thence  direct  to  Birmingham,  along  the  line  of 
a  preliminary  survey  already  made;  and  to  se- 
cure the  location  and  construction  of  said  road 
via  the  said  town  of  Anniston,  and  to  prevent 
the  locating  and  building  of  said  road  by  way 
of  the  rival  Town  of  Oxford,  to  the  exclusion 
of  the  Town  of  Anniston,  defendant  was 
forced  to  agree,  and  did  agree,  to  pay  the  said 
sum  of  thirty  thousand  dollars  in  cash,  and  to  [SS3] 
convey  to  plaintiff,  or  as  it  might  direct,  the 
large  quantity  of  valuable  lands  described  in 
the  complaint,  as  aforesaid." 

To  these  pleas  a  demurrer  was  filed  by  the 
plaintiff  and  sustained  by  the  court  The  case 
was  then  ^ed  upon  the  ireneral  Issue  by  a 
Jury,  which  rendered  a  verdict  In  favor  of  the 
plaintiff,  assessing  iu  damages  at  $27,067.42, 
upon  which  iudgmeni  was  entered  with  ooets, 
to  review  which  the  case  Is  brov^  liefe  on 
writ  of  enor. 

J/r.  John  B*  Knoz«  for  plaintiff  in  enon 
The  courts  have  uniformly  held  such  ooa* 
tracts  illegal. 

Fuller  V.  DafM,  18  Pick.  479;  EbOadof  r. 
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l\Uter$(m,  5  Oreg.  177;  Pae,  R,  Co.  v.  8edv,  45 
Mo.  212;  Begtor  ▼.  Wathen,  60  Dl.  138;  Ltnder 
▼.  Carpenter,  62  HI  809;  Marsh  v.  Fairburp, 
P.  d  K  W.  B,  Co.  64  111.  414;  St,  Louie,  J.  dt 
C,  IL  Go,  y,  Mathers,  71  HI.  592;  Dudley  ▼. 
CaUy,  5  N.  H.  558:  Dudlev  v.  Butler,  10  N. 
H.  281;  Cook  v.  Sherman,  16  Am.  A  Eng.  R. 
R.  Cas.  561;  Davison  ▼.  Seymour,  1  Bosw.  88; 
^nuwi  Piw.  i?.  Ci>.  V.  Durant,  8  Dill.  848,  1 
Cent  L.  J.  681;  Western  U,  Teleg,  Co.  v. 
Union  Pae.  B.O0.Z  Fed.  Rep.  1;  E'khart  Co, 
Lodge  v.  Crary,  98  Ind.  288;  NoeX  v.  i>rato,  28 
Kan.  265;  Byrd  v.  Hughes,  84  lU.  174;  iSwi^A 
V.  Applegate,  23  N.  J.  L.  852;  CaUagan  ▼.  J3(iA 
Zett,  1  Caines,  104;  Wardell  ▼.  Union  Pae,  B. 
Co,  103  U.  8.  651  (26:509);  ^<?tfA?^  v.  Black 
Biver  Falls  Iron  Co.  67  U.  S.  2  Black,  715 
(17: 889). 

Tbe  contract  is  tUtra  vires. 

Pa.  B.  Co.  V.  CuTial  Comrs,  21  Pa.  22;  Biee 
T.  Minn,  A  N.  W.  B,  Co,  66  U.  8.  1  Black, 
880  (17: 158);  MacQregor  v.  Deal  dk  D.  B.  Co, 
16  Enp.  Law  &  Eq.  180;  Madison  W,  d  M.  PI. 
Boad  Co.v,  Watertown  d  P.  PI.  Bead  Co,  7  "Wis. 
59;  Cent,  B.  d  Bkg,  Co,  v.  Smith,  76  Ala,  572; 
Pearce  v.  Madison  d  L  B.  Co.  62  U.  8.  21  How. 
441  (16: 184):  Mom's  d  E,  B.  Co.  v.  Sussex  B. 
Co.  20  N.  J.  Eq.  542. 

The  doctrine  of  estoppel  cannot  be  held  to 

Marion  Sav.  Bank  ▼.  Dunkin,  54  Ala.  478; 
CftambersY.  Falkner,  65  Ala.  448;  Grand  Lodge 
4>J  Ala.  Y,  Waddill,  86  Ala.  818;  Mc  parU  Bur- 
nett, 80  Ala.  461;  Montgomery  ▼.  Montgomery 
d  W.  PI.  Boad  Co,  31  Ala.  76;  Eufauia  y,  Mc^ 
Nab,  67  Ala.  588;  Cent.  B.  dBkg.  Co.  y.  Smith, 
76  Ala.  572;  StaU  y.  Stebbins,  1  Stew.  Ala.  808. 

Mr,  TL  C*  TompkliiB,  for  defendant  in  er- 
ror: 

The  demurrers  raise  every  question  that 
•could  be  raised. 

Chambers  Co.  y.  Clem,  88  U.  8.  21  Wall.  817 
<22: 517);  Junction  B.  Co,  y.  Bank  oj  AsIUand, 
79  U.  8.  12  Wan.  226  (20: 885);  Hanrick  y,  An- 
drews, 9  Port  9;  Pitman  v.  Kintner,  5  Blackf. 
1250;  Badgers  y.  Brazeale,  84  Ala.  515;  Craig 
Y.  Missouri,  29  U.  8. 4  Pet.  410  (7: 903);  Mason 
▼.  Eldred,  78  U.  8.  6  Wall  281  (18:783);  Mut. 
L.  Ins,  Co,  Y.  Harris,  97  U.  8.  881  (24: 959). 

The  contract  was  ultra  vires. 

Ala.  Ooid  L.  Ins.  Co.  v.  Cent.  A.  d  M.  Asso. 
54  Ala.  77;  Green's  Brice,  Ultra  Vires  89;  CW- 
lawayMin.  d  Mfg.  Co.  y.  Clark,  82  Mo.  805; 
Mossy.  AveraijLON.  Y.  455. 

Corporations  are  bound  by  contracts  duly  en- 
tered into  by  their  directors,  for  purposes 
which  they  have  treated  as  within  the  objects 
•of  their  acts  and  which  cannot  be  clearly 
«bown  not  to  fall  within  them. 

SSirefwebury  d  B.  B.  Co.  y.  Niyrth  Western  B. 
-Co.  6  ILL.  Cas.  113, 124;  Green's  Brice.  Ul- 
tra  Vires,  88  and  n.  a;  WatU^  App.  78  Pa. 
870,  892;  1  Waterman,  Corp.  598-600;  Whit- 
^man  OM  d  S.  Min.  Co.  v.  Baker,  8  Nev.  886; 
1  Morawetz,  Corp.  §  862-4;  MercJtants  Nat. 
Bank  v.  Pomeroy  Flour  Co.  41  Ohio  St  552; 
Bradley  y.  Ballard,  55  HI.  413;  Madison,  W.  d 
M,  PI.  Boad  Co.  y.  Watertown  d  P.  PI.  Boad 
-Co.  5  Wis.  178;  WhederY.  San  Francisco  d  A. 
B,  Co,  81  Cal.  46;  South  Wales  R  Co,  y.  Bed- 
mond,  10  C.  B.  N.  8.  61i;  HiUY.  Nisbet,  100 
Ind.  841;  EUisY,  Howe  Machine  Co,  9  Daly, 
"78;  1  Morawetz,  Corp.  §  820;  Clarke  v.  Im- 
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perial  Gas  Light  dC.Co,i  Barn.  &  Ad.  815. 

The  Sovereign  alone  can  object 

Thomas  v.  West  Jersey  B,  Co,  101  U.  8.  85-86 
(25: 953);  Union  Nat,  Bank  v.  Matthews,  98  U. 
8.  621  (25: 188);  Bider  L.  Baft  Co.  y.  Boach,  97 
N.  Y.  378;  Chicago  d  A.  B.  Co,  y,  Derkes,  1 
West  Rep.  563,  103  Ind.  520;  Ward  v.  John- 
son, 95  111.  215;  Darst  y.  Oak,  83  III  136;  OU 
Creek  d  A.  B.  B.  Co,  y.  Pa,  Transp,  Co,  88  Pa. 
160;  Camden  d  A.B,Co,y.  May's  Landing  d 
E,  H,  C.  B.  Co,  4  Cent  Rep.  801,  48  N.  J.  L. 
530;  Wright  y.  Pipe  Line  Co,  101  Pa.  204; 
Memphis  d  L.  B,  B.  Co.  y,  Dow,  19  Fed.  Rep. 
888;  Bissell  y,  Michigan  Southern  d  N,  L  B, 
Co.  22  N.  Y.  258;  Parish  y.  Wheeler,  22  N.  Y. 
494;  Sturgeon  v.  Daviess  Co.  65  Ind.  302; 
Green's  Brice,  Ultra  Vires,  729,  note  a;  2 
Morawetz,  Corp.  §  689-^96. 

The  stockholders  cannot,  after  a  third  party 
has  carried  out  in  good  faith  his  part  of  the 
contract,  repudiate  the  liability  of  the  corpora- 
tion thereon. 

Sheldon  Hat  Blocking  Co  y.  Eickemeyer  Hat 
Blocking  Maeh.  Co.  90  N.  Y.  607;  Stewart  y. 
Erie  dW.  Transp,  Co,  17  Minn.  872;  Watte 
Avp.  78  Pa.  870:  2  Morawetz,  Corp.  §  625; 
Chicago,  B,  1.  d  P.  B.  Co.  y.  Howard,  74  U.  8. 
7  Wall.  892  09:117);  OIcoUy,  Fonddu  LaeCo. 
83  U.  8.  16  Wall.  678  (21:382);  Gates  v.  First 
Nat.  Bank,  100  U.  8.  289  (25: 580). 

This  court  will  not  be  bound  by  tbe  decisions 
of  the  state  courts  on  questions  of  general  law. 

Bussell  Y,  Southard,  53  U.  8. 12  How.  147-8 

13:930, 931);  Neves  v.  Scott,  54  U.  8.  18  How. 

68  (14: 140);  Boyce  v.  Tabb,  85  U.  8.  18  Wall 

546  (21:757);  Burgess  y,  Seligman,  107  U.  8. 

20  (27: 359). 

A  company  has  the  right  to  locate  its  line 
where  it  will  and  take  advantage  of  such  right 
to  obtain  such  premises. 

Cedar  Bamds  d  St,  P.  B.  Co,  v.  Spafford,  41 
Iowa, 292;  McClurcY.Mo.  Biter,  Ft,  S,dG,B. 
Co,  9  Kan.  373;  Chicago  dA,  B.  Co,  y.  Derkes, 
1  West.  Rep.  553.  108  Ind.  520;  Spartanburg 
d  U,  B,  Co.  Y.  DeGraffenreid,  12  Rich.  L.  675; 
McMillan  v.  MaysviUe  d  L,  B.  Co,  15  B.  Mon. 
218;  Bhey  y,  Ebensburg  d  S,  PI.  Boad  Co,  27 
Pa.  261;  Jewett  v.  Lawrenceburgh  d  U,  M.B. 
Co,  10  Ind.  589;  Martin  v.  Pensacola  d  G,  IL 
Co,  8  Pla.  870;  Taggart  y.  Western  Md,  B,  Co. 
24  Md.  563,  581-2;  Des Moines  Valley  B,  Co,  y. 
Graff,  27  Iowa,  99;  First  Nat.  Bank  v.  Hur^ 
ford,  29  Iowa,  579;  Detroit,  L,dL,  M.B.C0. 
V.  Stames,  88  Mich.  698;  Bucksport  d  B.  B. 
Co,  Y,  Brewer,  67  Maine,  295;  CumberlandVal' 
ley  R  Coy,  Baab,  9  Watts,  458,  2  Am.  R  Cas. 
187;  International  d  G.  N.  B.  Co,  v.  Dawson, 
62  Tex.  260;  Chapman  y.  Mad  Biver  d  L.  B. 
B,  Co.  6  Ohio  St  120;  Pixley  y,  Gould,  18 
Bradw.  565;  2  Wood.  R.  Law,  §  267. 

The  contract,  eyen*  if  voidable,  is  not  so  at 
the  instance  of  the  third  party. 

Twin-Lick  Oil  Co,  y,  Marbury^X  U.  8.  587 
(28: 328);  Thomas  y.  Brownville,  Ft.  K.dP.B. 
Co.  109  U.  8.  522  (27:1018);  Pneumatic  Gas 
Co.  Y.  Berry,  118  U.  8.  322  (28:1008). 

There  is  no  pretense  of  any  actual  fraud, 
and  no  facts  are  alleged  from  which  it  could 

bp  infpiTful 

Union  Pae.  B.  Co.  y.  Credit  Mohilier,  135 
Mass.  867;  Alexander  y.  Williams,  14  Mo.  App. 
13;  Kitchen  v.  St.  Louis,  K,  C.  d  N.  B.  Co.  i» 
Mo.  224;  Ashhursfs  App.  60  Pa.  291;  Euro- 
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pean  d  N,  A.  R,  Co.  v.  Poor,  50  Maine,  277. 

A  plea  is  not  good  which  did  not  answer  the 
whole  complaint. 

Smalky  v.  Anderson^  2  T.  B.  Mon.  56; 
Logan  y.  Moulder,  1  Ark.  813;  Goodrich  ▼. 
Ueyno'ds,  31  HI.  490. 

[654]  Mr,  Justice  Field  delivered  the  opinion  of 
the  court: 

As  appears  from  the  pleadings,  which  are  set 
forth  in  the  above  statement,  some  time  previ- 
ous to  November,  1831.  the  plainti£P  below,  the 
Richmond  and  Danville  Extension  Company, 
a  corporation  created  under  the  Laws  of  New 
Jersey,  entered  into  a  contract  with  the  Georgia 
Pacific  Railway  Company,  a  corporation  cre- 
ated under  the  laws  of  Cfeorgia,  to  locate  and 
construct  for  the  latter  company,  by  the  nearest, 
cheapest,  and  most  suitable  route,  a  railroad 
from  Atlanta  in  Georgia  through  Alabama  to 
Columbus  in  Mississippi,  at  the  rate  of  $20,000 
a  mile,  to  be  paid  in  whole  or  part  in  the  bonds 
of  the  railroad  company;  and  in  November, 
1881,  it  was  engaged  in  locating  and  construct- 
ing the  road  under  the  contract.  At  that  time 
the  defendant  below,  the  Woodstock  Iron  Com- 
pany, a  corporation  created  under  the  laws  of 
Alabama  for  the  manufacture  and  sale  of  prod- 
ucts of  iron  ore,  was  doins  business  at  the 
Town  of  Anniston  in  that  State;  and  it  then 
made  a  formal  proposition  in  writing  to  the 
Extension  Company  that  if  it  would  locate  and 
construct, or  cause  to  be  located  and  constructed, 
the  railroad  by  way  of  the  Town  of  Anniston, 
then  the  Iron  Company  would  donate  and  con- 
vey, or  cause  to  be  donated  and  conveyed,  to 
the  Extension  Company  sundry  parcels  of  land 
both  within  and  without  the  corporate  limits  of 
the  town,  for  the  location  of  the  road,  and 
which  might  be  necessair  for  sidings  or  spare 
tracks:  and  would  also  donate  and  pay  to  the 
Extension  Company  $30,000,  one  half  when 
the  road  made  a  connection  with  the  line  of  the 
Alabama  Great  Southern  Railroad  Company 
at  Birmingham,  Alabama,  and  the  other  half 
when  the  road  made  a  connection  with  the  line 
of  the  Louisville  and  Nashville  Railroad  Com- 
pany at  that  place;  the  payments  to  be  made 
provided  the  road  shoula  hie  so  far  completed 
as  to  make  the  connections  designated  within 
three  years.  The  proposition  was  formally  ac- 
cepted in  writing  by  the  Extension  Company, 
through  its  vice-president,  John  W.  Johnston. 

Pursuant  to  this  contract  the  Extension  Com- 
pany located  and  constructed  the  railroad  by 
way  of  the  Town  of  Anniston  by  the  first  of 
January,  1888,  and  made  the  connections  speci- 
fied, within  the  period  designated,  and  com- 
plied in  every  respect  with  its  terms. 

The  Woodstock  Iron  Company  complied 
with  the  contract  only  in  part.  At  the  request 
of  the  Extension  Company  it  conveved  to  the 
railroad  company  the  several  parcels  of  land 
mentioned,and  also  upon  like  request  furnished 
it  with  cars  to  the  value  of  $6,825.  For  the 
balance,  amounting  to  $28,675,  the  present 
suit  was  brought,  and  the  principal  question 
presented  to  the  court  below,  and  to  this  court, 
IS  whether  the  contract  is  obligatory  upon  the 
defendant,  or  whether  it  is  void  as  being  against 
public  policy. 

In  determining  this  que8tion,it  must  be  borne 
in  mind  that  the  contract  of  the  Extension 
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Company  with  the  Georgia  Pacific  Railway 
Company  was  to  locate  and  construct  the  road 
*'by  the  nearest,  cheapest  and  most  suitable 
route  from  Atlanta,  Georgia,  through  Alabama 
to  Columbus  in  Mississippi,*^  for  the  considera- 
tion of  $20,000  a  mile,  and  that  it  is  averred  in 
the  pleadings  and  admitted  by  the  demurrer, 
that  in  causing  the  road  to  be  located  by  way 
of  Anniston,  it  was  necessary  to  deflect  the 
same  from  the  nearest  and  cheapest  and  most 
natural  route  between  the  designated  termini, 
a  distance  of  five  miles,  at  an  aaditional  cost  of 
$100,000.  In  the  light  of  these  facts  there  can 
be  but  one  answer  given  to  the  question  pre-  [650] 
sented  respectine  the  contract  between  the  IroD 
Companv  and  the  Extension  Company,  name- 
ly: that  ft  was  a  void  contract,  immoral  in  its 
conception  and  corrupting  in  its  tendency.  It 
was  a  contract  by  an  employ^  of  a  railroad 
company  with  a  third  party,  for  a  considera- 
tion to  be  received  from  that  third  party,  to 
violate  its  engagement  with  its  employer  in  the 
important  business  of  locating  and  construct- 
ing a  railroad,  and  instead  of  selecting  the 
shortest,  cheapest,  and  most  suitable  route,  to 
locate  the  road  by  a  longer  route,  and  thus  im- 
pose an  unnecessary  and  heavy  burden  upon 
Its  employer.  The  proposition  of  the  Iron 
Company,  which  was  accepted,  was  to  pay  the 
Extension  Company  for  a  breach  of  its  auty. 
In  plain  language,  ft  was  nothing  less  than  the 
ofifer  of  a  bribe  to  the  latter  company  to  be 
faithless  to  its  engagements,  and  to  do  with 
reference  to  the  business  in  which  it  was  en- 
gaged what  would  amount  to  little  less  than 
robbery  of  its  employer.  The  transaction  on 
the  part  of  the  Iron  Company  was  none  the  less 
offensive,  because  of  the  threats  of  the  Exten- 
sion Company,  made  by  itsvice-nresident.  who 
was  also  a  director  and  stockholaer  of  the  rail- 
road company,  that.  If  the  land  and  money 
mentioned  were  not  donated,  it  would  cause 
the  road  to  be  located  away  from  Anniston  by 
the  rival  Town  of  Oxford.  The  threats  did  not 
excuse,  much  less  justify,  the  offer. 

We  have  thus  far  considered  the  case  as  one 
only  between  private  parties,  where  an  em- 
ploy6'  has  agreed,  for  a  money  consideration, 
to  violate  his  obligation  to  his  em  plover:  but 
there  are  other  circumstances  which  add  to  the 
offeosiveness  of  the  transaction.  The  business 
of  the  Extension  Company  was  one  in  which 
the  public  was  interested.  Railroads  are  for 
many  purposes  public  highways.  They  are 
constructed  for  the  convenience  of  the  public 
in  the  transportation  of  persons  and  property. 
In  their  construction  without  unnecessary 
length  between  designated  points,  in  their  hav- 
ing proper  accommodations,  and  in  their 
charges  for  transportation,  the  public  is  direct- 
ly interested.  Corporations,  it  is  true,  formed 
for  their  construction  are  private  corporations; 
but  whilst  their  directors  are  required  to  look 
to  the  interests  of  their  stockholders,  they  must  [SSTf 
do  so  in  subordination  to  and  in  connection 
with  the  public  interests,  which  they  are  equal- 
ly bound  to  respect  and  subserve.  All  arrange- 
ments, therefore,  by  which  directors  or  stock- 
holders or  other  persons  may  ac()uire  gain,  by 
inducing  those  corporations  to  disregard  thefr 
duties  to  the  public,  are  illegal  and  lead  to  un- 
fair dealing,  and  thus  being  against  piiblie 
policy  will  not  be  enforced  by  the  courts.    la 

129  U.S. 


188«. 


Woodstock  Ibon  Co.  y.  RicHMOin)  &  Dahtillb  Extension  Co.       643-663 


this  case  the  Extension  Company,  to  which  the 
dutj  of  locating  and  constructing  the  railroad 
between  its  termini  was  intrusted,  in  agreeing, 
for  a  consideration  offered  by  a  third  party,  to 
disregard  that  duty  and  locate  and  construct 
tlie  road  by  a  longer  route  than  was  required, 
not  only  committ^  a  wrong  upon  the  railroad 
company  by  thus  imposing  unnecessary  bur- 
dens upon  it,  to  meet  which  larger  charges  for 
transportation  mieht  be  called  tor,  but  also  a 
wrong  upon  the  public. 

The  case  of  Fuller  v.  Dame  is  instructive 
on  this  bead.  (18  Pick.  472.)  It  there  ap- 
peared that  Dame,  the  defendant,  was  the  own- 
er of  a  large  tract  of  land  and  flats  situated  on 
Sea  Street,  and  between  it  and  Front  Street,  on 
the  south  side  of  Boston,  which  would  be 
greatly  enhanced  in  value  if  the  Boston  and 
Worcester  Railroad  Company  would  locate  one 
of  its  depots  between  those  streets  and  easterly 
of  Front  Street.  To  induce  the  company  to 
make  such  location  it  was  supposed  to  be  nec- 
essary to  form  an  association,  which  would 
piy  to  it  a  large  sum  of  money  and  furnish  a 
large  tract  of  land  for  the  depot,  besides  mak- 
ing other  donations;  and  to  provide  the  money 
and  land,  also  to  form  a  Company  to  purchase 
the  flats  and  land  between  the  streets  named, 
to  be  held  as  Joint  stock  and  laid  out  in  due 
form  and  shape  for  sale.  Fuller  agreed  to  aid 
Dame  in  getting  up  such  company,  and  in  in- 
ducing the  railroaa  company  to  fix  its  termin- 
ation and  principal  depot  between  those  streets, 
Fuller  being  himself  of  opinion  that  the  rail- 
road ought,  from  a  view  of  the  public  good  and 
the  good  of  its  stockholders,  to  enter  the  city 
on  the  southerly  side  and  have  its  principal  de- 

g>t  there.  In  consideration  of  sucn  agreement 
ame  gave  his  note  for  $9,600,  payable  to  Ful- 
ler in  three  years,  the  note  being  deposited  with 
1 658]  third  parties,  to  be  delivered  to  him  when  the 
principal  depot  of  the  railroad  company  for 
merchandise  was  constructed  between  the 
streets  mentioned.  Fuller  was  at  the  time  of 
the  agreement  a  stockholder  in  the  railroad 
company.  The  road  having  been  completed, 
and  the  principal  depot  located  between  the 
streets  mentioned,  ana  the  note  not  being  paid, 
suit  was  brought  upon  it.  It  was  adjudged 
that  the  contract  was  contrary  to  public  policy, 
and  that  the  note  given  in  consideration  of  it 
was  therefore  void.  In  coming  to  this  conclu- 
sion the  court  considered  somewhat  at  large  the 
ground  upon  which  contracts  of  this  character 
were  avouled,  and  held  that  it  was  because  they 
tended  to  place  one  under  wrone  influences,  bv 
olTciin|^  him  a  temptation  to  do  that  which 
might  injuriously  affect  the  rights  and  interests 
of  third  persons,  and  that  the  case  before  it  was 
within  the  operation  of  this  principle,  the  con- 
tract tending  injuriously  to  affect  the  public  in- 
terest in  establishing  the  Attest  and  most  suit- 
able location  for  the  termination  of  the  Boston 
and  Worcester  Railroad  for  the  accommoda- 
tion of  the  public  travel  It  is  true  the  road 
was  constructed  and  located  by  the  corporation 
at  the  expense  of  private  parties  under  the 
sanction  of  the  Legislature,  incorporated  for 
that  puri)ose,  who  were  to  be  remunerated  by 
a  toll  levied  and  regulated  by  law;  and  it  was 
left  to  its  directors  to  fix  the  termination  and 

Slace  of  deposit.    But  the  court  added:  **In 
oing  this  a  confidence  was  reposed  in  them, 
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acting  as  agents  for  the  public,  a  confidence 
which,  it  seems,  could  be  safely  so  reposed, 
when  it  is  considered  that  the  Interests  of  the 
corporation  as  a  company  of  passenger  and 
freight  carriers  for  profit  was  identical  with  the 
interests  of  those  who  were  to  be  carried,  and 
had  goods  to  be  carried,  that  is,  with  the  pub- 
lic interest  This  confidence,  however^  could 
only  be  safely  so  reposed  under  the  belief  that 
all  the  directors  and  members  of  the  company 
should  exercise  their  best  and  their  unbiased 
Judgment  upon  the  question  of  such  fitness, 
without  being  influenced  by  distinct  and  extra- 
neous Interests,  having  no  connection  with  the 
accommodation  of  the  public  or  the  interests 
of  the  company.  Any  attempt  therefore,  to 
create  and  bring  into  efficient  operation  such 
undue  infiuence  has  all  the  injurious  effects  of 
a  fraud  upon  the  public,  by  causing  a  question  [O^v] 
which  ought  to  be  decided  with  a  sole  and  sin- 
gle regara  to  public  interests,  to  be  affected 
and  controlled  by  considerations  having  no  re- 
gard to  such  interests.  It  is  no  answer  to  say 
that,  by  the  Act  of  incorporation,  the  execu- 
tive authority  was  vested  m  a  board  of  direct- 
ors, and  Mr.  Fuller  was  not  a  director.  He 
was  a  member  of  the  company  and  might  be 
chosen  a  director.  He  was  an  elector  of  the 
directors,  and  they  were  directly  responsible  to 
the  stockholders.  The  immediate  act  of  loca- 
tion was  with  directors,  but  the  efficient  au- 
thority was  with  the  members  and  stockholders 
of  the  corporation,  who  elect  the  directors. 
The  election  may  depend  upon  the  known  views 
and  opinions  of  candidates  upon  this  very  ques- 
tion of  location.  They  had  a  right  to  his  dis- 
interested judgment  and  advice  upon  the  ques- 
tion of  location;  and  this  could  not  be  exercised 
whilst  he  hdd  and  relied  on  a  promise  for  a 
large  sum  of  money,  the  payment  of  which  de- 
pended upon  this  decision  of  the  question  by 
the  directors." 

The  case  before  us  is  much  stronger  than  the 
one  thus  decided  by  the  Supreme  Judicial  Court 
of  Massachusetts.  There  the  contract  was 
hdd  invalid  because  made  with  a  stockholder 
of  the  company,  by  which  he  promised,  for  a 
pecuniary  consideration,  to  endeavor  to  procure 
the  coropanv  to  locate  one  of  its  depots  at  a 
particular  place  in  the  city.  Here  the  contract 
was  with  an  emplov6  of  the  company,  to  in- 
duce it  to  disregard  its  obligations;  and  the 
principal  person  making  that  contract  on  the 

Eart  01  the  employ^  was  a  director  and  stock- 
older  of  the  company  which  was  to  be  thui 
seriously  affected. 

The  principle,  which  is  so  clearly  and  forci- 
bly stated  in  Fuller  v.  Dame,  has  Men  applied 
in  numerous  instances  bv  the  highest  courts  of 
different  States,  to  avoia  contracts  made  to  in- 
fluence railroad  companies  in  selecting  their 
routes  and  locating  their  depots  and  stations, 
by  donations  of  land  and  money  to  some  of  its 
directors  or  stockholders  or  agents.  Thus  in 
Bestar  v.  Wathen,  60  III.  188.  it  appeared  that 
in  1849  the  Legislature  of  Illinois  incorporated  a 
company  to  build  a  railroad  from  a  point  on  the 
Mississippi  River  to  Peoria,  and  that  in  1862  the 
charter  was  amended  so  as  to  authorize  the  exten- 
sion of  the  road  from  Peoria  eastward  to  the  state  1 660] 
Hue.  In  18/)5  the  company  made  a  contract  with 
the  firm  of  Cruger,  Secor  and  Company,  by 
which  the  Latter  undertook  the  construction  and 
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equipment  of  the  road.  In  1856,  whilst  engaged 
upon  this  work,  the  members  of  the  firm, 
together  with  Best  or,  the  president  of  the  rail- 
road company,  Sweat,  one  of  its  directors,  and 
Smith,  its  construction  agent,  entered  into  a 
contract  with  Wathen  and  Gibson,  the  defend- 
ants, by  which  the  latter,  being  the  owners  of 
160  acres  of  land,  agreed,  in  consideration  that 
the  road  then  in  process  of  construction  should 
cross  the  Illinois  Central  Railroad  where  their 
land  was  situated,  the  land  would  be  laid  out 
into  town  lots  and  sold,  and  after  proceeds 
amounting  to  $4,800  had  been  receivea,  which 
were  to  1^  retained  by  Wathen  and  Gibson,  a 
conveyance  of  an  undivided  half  of  the  residue 
shoula  be  made  to  the  other  parties.  The  only 
consideration  for  this  agreement,  aside  from  the 
location  of  the  road,  was  that  the  other  parties 
should  assist  and  contribute  to  the  building  up 
of  the  town  on  the  land.  The  road  was 
constructed  across  the  Illinois  Central,  and 
Wathen  and  Gibson  laid  out  the  land  into  lots 
and  proceeded  to  sell  the  same,  and  the  Town 
of  £i  Paso  was  built  on  the  land  and  an  adjoin- 
ing tract.  In  1868  the  plaintiffs  filed  their  bill 
against  Wathen  and  Gibson  for  an  account  of 
Uie  sales  and  a  conveyance  of  the  undivided 
half  of  the  lota  imsold.  The  court  held  the 
contract  void  as  against  public  policy,  and  dis- 
missed the  suit,  and  the  decree  in  this  respect 
was  affirmed  by  the  supreme  court  of  the  State, 
that  court  observing  that  when  the  people 
through  their  Legislature  grants  to  a  company 
the  right  of  eminent  domain  for  the  purpose  of 
constructing  a  railroad  it  is  upon  the  supposi- 
tion that  the  road  will  bring  certain  benefits  to 
the  public,  and  that  when  subscriptions  are 
made  to  its  stock,  the  money  is  subscribed  upon 
the  understanding  that  the  officers  intrusted 
with  the  construction  of  the  road  will  so  locate 
its  line  and  establish  its  depots  as  to  bring  the 
highest  pecuniary  profit  to  the  stockholders 
compatible  with  a  proper  regard  for  the  public 
convenience;  that  these  alone  are  the  considera- 
tions which  should  control  officers  of  the  road; 
and  so  far  as  they  permit  their  official  action  to 
[6611  ^  swayed  by  theu*  private  interests,  they  are 
ffuilty  of  a  breach  of  trust  towards  the  stock- 
holders, and  a  breach  of  duty  to  the  public 
at  large;  and  it  added:  "A  court  of  equity 
will  not  enforce  a  contract  resting  upon  such 
official  delinquency,  or  even  tending  to  produce 
it.  Such  is  tne  character  of  the  con  tract  before 
us.  If  we  enforce  it  we  lend  the  sanction  of 
the  court  to  a  class  of  contracts,  the  inevitable 
tendency  of  which  is  to  make  the  officers  of 
these  powerful  corporations  pervert  their  trust 
to  their  private  gain,  at  the  price  of  injuir  at 
once  to  the  stockholders  and  to  the  public. 
Rendered  into  plain  English,  the  contract  in 
this  case  was  a  bribe  on  the  part  of  Wathen 
and  Gibson  to  the  president  and  other  officers 
of  the  railway  company,  and  to  the  contractors 
who  were  building  the  road,  of  an  undivided 
half  of  one  hundrea  and  six^  acres  of  land,  in 
consideration  of  which  the  road  was  to  be  con- 
structed on  a  certain  line  and  a  depot  built  at  a 
certain  point.  Now  if  this  was  the  best  line  for 
crossing  the  Illinois  Central  considered  with 
reference  to  the  interest  of  the  stockholders  and 
of  the  public,  then  it  was  the  duty  of  the  officers 
of  the  company  to  establish  it  there;  and  if  they 
intended  so  to  do  because  it  was  the  proper 

826 


line,  but  professed  to  be  hesitating  between 
this  and  another  Hne  in  order  to  secure  to  them- 
selves the  contract  under  consideration,  as  is 
somewhat  indicated  by  the  evidence,  then  they 
were  practicing  a  species  of  fraud  upon  the  de- 
fendants, and  the  use  of  a  false  pretext  in  order 
to  acquire  defendant's  property  without  con- 
sideration. If  on  the  otjier  hand  this  line  was 
not  the  best,  but  was  adopted  because  of  this 
contract,  the  case  is  still  stronger  against  the 
complainants.  If  such  was  the  fact  they  are 
asking  the  court  to  enforce  the  payment  of  a 
bribe,  the  promise  of  which  induced  them  to 
sacrifice  their  official  duty  to  their  private  gain. 
If,  as  a  third  contingency,  the  choice  lay  be- 
tween this  line  and  another  eaually  good,  but 
not  better,  and  they  were  innuenced  by  this 
contract  to  adopt  this  line,  then,  although 
neither  the  company  nor  the  public  has  been 
injured,  yet  the  defendants  have  made  their  of- 
ficial power  an  instrument  of  private  emolu- 
ment in  a  manner  which  no  court  of  equity 
can  sanction .  In  this  particular  case  no  wrong 
may  have  been  done,  and  yet  public  policy 
plainly  forbids  the  sanction  of  such  contracts,  1 662  ] 
because  of  the  great  temptation  they  would  of- 
fer to  ottlcial  faithlessness  and  corruption." 
The  doctrine  of  this  case  was  approved  by  the 
Supreme  Court  of  Illinois  in  Liader  v.  (Jarpen- 
<«•,  62  m.  809;  and  in  St.  Louis,  J.  d  C.  B.  Co. 
v.  Mathers,  71  111.  502. 

HoUaday  v.  Patterson,  decided  by  the  Su- 
preme Court  of  Oregon  (5  Oreg.  177),  is  also  in 
harmony  with  Fuller  v.  Dame,  and  Bestor  v. 
Waificn,  the  court  following  a  similar  course 
of  reasoning  to  that  adopted  in  thoAe  cases. 
That  doctrine  and  reasoning  are  also  often  ap- 
plied where  the  reward  or  money  consideration 
for  taking  a  particular  route  or  establishing  a 
station  or  depot  at  a  particular  place  is  offered 
directly  to  the  railroad  conpany  instead  of  to 
its  directors,  stockholders,  or  agents.     But  we 
do  not  refer  to  them,  beoiuse  there  are  excep- 
tions or  qualifications  in  the  application  of  the 
doctrine  in  such  cases  requiring  explanation .  as 
where  a  subscription  is  conditioned  upon  the 
adoption  of  a  particular  route,  or  the  construc- 
tion of  a  station  or  depot  at  a  particular  place. 
Pacific  R,  Go.  v.  SeHy.  45  Mo.  212;  Baeiiu  Co. 
Bank  v.  Ayers,  12  Wis.  512;  Fort  Edward  <ft 
F.  M.  PI.  lioad  Oo.  v.  Paiyne,  15  N.  Y.  583.  There 
is  no  exception  in  any  decision  caUed  to  our 
attention  as  to  the  character  of  a  contract  wiien 
for  a  pecuniary  ocmsideration  directors,  stock- 
holders, or  agents  of  a  company  undertake  to 
influence  its  conduct  in  these  matters.    Indeed, 
the  law  is  general  that  agreements  upon  pecun- 
iary considerations,  or  the  promise  of  them, 
to  influence  the  conduct  or  officers  charged 
with  duties  affecting  the  public  interest,  or 
with  duties  of  a  fiduciary  character  to  private 
parties,  are  against  the  true  policy  of  the  State, 
which  is  to  secure  fidelity  in  the  discbarge  of 
all  such  duties.    Agreements  of  that  character 
introduce  mercenary  considerations  to  control 
the  conduct  of  parties,  instead  of  considera- 
tions arising  from  the  nature  of  their  duties 
and  the  most  efficient  way  of  discharging  tbem. 
They  are,  therefore,  necessarily  corrupt  in  their 
tendencies.    As  we  said  in  Providence  Tool  0(k 
V.  Norris,  69  U.  8.  2  WaU.  48, 56  [17: 868,  871), 
"  that  all  agreements  for  pecuniary  considera- 
tions to  control  the  business  operations  of  the      [663] 
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€k>veniineot,  or  tbe  regular  administration  of 
Justice,  or  the  appointments  to  public  oflQces. 
or  the  ordinary  course  of  leeislation,  are  void 
as  against  public  policy,  without  reference  to 
tbe  question  wbetber  improper  means  are  con- 
templated or  used  in  tbeir  execution,"  so  we  say 
of  ap^reements  like  tbe  one  in  tbis  case:  tbey 
are  against  public  policy  because  of  tbeir  cor- 
rupt tendency,  wbetber  lawful  or  unlawful 
means  are  contemplated  or  used  in  carrying 
them  into  execution.  "  Tbe  law,"  as  said  in 
that  case,  *'  looks  to  tbe  general  tendency  of 
such  a^preements;  and  it  closes  tbe  door  to 
temptation  by  refusing  them  recognition  in  any 
of  the  courts  of  tbe  country."  Otcanyan  ▼. 
Arms  Co,  108  U.  8.  261,  274  [26: 589,  645]. 

From  ifte  views  expressed  it  JoiUnos  that  the 
Court  below  erred  in  sustaining  the  demurrers 
to  the  spedai  pUas  above  mentioned;  and  it  is  not 
necessary,  therrfore,  to  eonaider  t/te  other  pleas. 
The  judgment  must  be  reversed  and  tlie  cause  re- 
manded with  instructions  to  overrule  the  de- 
murrers to  the  above  pleas,  and  take  further 
proceedings  not  inconsistent  with  this  opinion; 
and  it  is  so  ordered. 


1590]     STEWART  B.  SHOTWELL,  Plff.  in  Err,, 

V, 

SAMUEL  A.  MOORE,  as  Treasurer  of  H4R- 
BI80II  COU17TT,  Ohio. 

(See  8.  a  Beporter^  ed.  IXXHXn  J 

Evasion  of  taxation — Statute  ^  Ohio, 

L  Where  a  person  has  hi  bank,  on  general  deposit 
fabjeot  to  his  order,  moneys,  and  a  day  or  two  pr^ 
Tlous  to  tbe  day  fixed  by  toe  statute  of  the  State  for 
the  assessment  of  property  for  taxation,  draws  out 
such  moneys  on  a  check,  receiving  the  amount 
thereof  in  le^al  tender  notes  of  the  united  States, 
which  he  InoIoseB  in  an  envelope,  and  places  with 
the  bank  as  a  spedal  deposit,  writing  his  name 
thereon,  and  requestinflr  toe  bank  to  put  it  in  its 
safe  for  him,  ana  within  a  week  after  the  assess- 
ment, he  takes  the  same  greenbacks  which  he  had 
placed  on  special  deposit  and  immediately  restored 
them  to  the  bank  as  a  general  deposit,  subject  to  his 
order:  and  all  this  was  done  for  the  purpose  of 
avoiding  payment  of  taxes  on  the  moneys,  ^/leld, 
that  this  was  an  attempted  evasion  of  the  taxing 
laws  of  the  State. 

2.  The  Statute  of  Ohio  which  provides  for  the 
ascertainment  of  the  monthly  average  amount  or 
value  of  the  proper^  or  goods  held  by  persons  dur- 
ing the  preceding  year,  and  for  the  assessment  for 
taxation  on  that  oasis,  is  valid. 


[No.  1030.] 
;  1889,    Bedded  March  5, 1889. 


Argued  Jan,  SO, 


rr  ERROR  to  tbe  Supreme  Court  of  tbe 
State  of  Ohio,  to  review  a  Judgment  of  that 
Court  affirminjo;  the  Judeinent  of  tbe  Circuit 
Court  of  the  State  for  the  amount  of  a  tax. 
Affirmed, 

"Reported  below;  14  West.  Rep.  167,  45  Ohio 
St . 

Tbe  facts  are  stated  in  tbe  opinion. 

Messrs.  Richard  A.  Harrison  and  T* 
D.  Uiicoliit  for  plaintiff  in  error: 

Tbe  yearly  levy  for  tbe  tax  exhausts  the 
power  for  the  year. 

Cooley,  Taxn.  256;  Otis  t.  Boston,  12  Cush. 
44  48. 

It  is  Immaterial  wbetber  tbe  tax  is  directly 
upon  tbe  obligations  eo  nomine,  or  is  indirectly 
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upon  tbe  obligations  by  levying  it  upon  the 
means  put  into  tbe  obligations. 

McOulloch  V.  Md,  17  U.  8.  4  Wheat  81^ 
(4:579):  Bank  of  Commerce  v.  N.  T.  67  U.  S.  % 
Black.  620  (17:451);  Bank  Tax  Case,  69  U.  S. 
2  Wall.  200  (17:798);  Banks  v.  N.  Y,  74  U.  S. 
7  Waa  16  (19:57);  Weeion  v.  Charleston,  27  U* 
8.  2  Pet  449  (7:481);  People  v.  New  York  Co, 
74  U.  S.  7  Wall.  26  (19:60);  Ogden  v.  Walker,^ 
59  Ind.  460. 

The  assessment  against  tbe  shareholders  was 
void  because  tbe  assessors  failed  to  observe  a 
condition  precedent  to  tbeir  right  to  assess. 

Albany  City  Nat,  Bankv,  Maher,  19  Blatchf. 
182. 

If  tbe  tax  was  illegal,  the  party  bad  a  remedy 
at  law. 

Greene  v.  Mumford,  5  R.  L  472;  KeUogg  t. 
Ely,  15  Ohio  St.  64. 

Tlie  Constitution  permits  no  deduction  of 
liabilities  from  moneys  and  credits. 

Latimer  v.  Morgan,  6  Ohio  St.  279;  Cham- 
paign  Co.  Bank  v.  Smith,  7  Ohio  St.  42,  57; 
Payne  v.  Watterson,  87  Ohio  St  121,  125. 

Messrs,  D.  A«  Holling^worth,  John  M. 
Oarven,  County  Solicitor,  Harrison  County, 
and  David  K.  Watson,  Atty-O&n.  of  Obio» 
for  defendant  In  error. 

Mr.  Justice  Miller  delivered  the  opinion  of    [591] 
tbe  court: 

Tbis  writ  of  error  to  tbe  Supreme  Court  of 
the  State  of  Ohio  brings  up  for  review  a  Judg- 
ment of  that  court  concerning  the  taxation  by 
tbe  state  authorities  imposed  upon  the  plaintiff 
in  error,  Stewart  B.  Shot  well,  as  tbe  owner  of 
a  certain  amount  of  United  States  legal-tender 
treasury  notes, commonlv  called  "Greenbacks.'* 
Tbe  case  was  tried  in  the  Court  of  Common 
Pleas  of  Harrison  County,  Ohio,  by  tbe  court; 
without  a  jury,  by  consent  of  parties;  and  that 
court  found  the  followinc^  conclusions  of  fact 
and  law,  under  tbe  provision  of  the  state  stat- 
ute, upon  which  all  the  subsequent  proceedings 
have  been  based: 

'*  The  parties  to  tbis  cause  having  waived  a  1 592 1 
Jury,  tbe  same  came  on  for  trial  to  tbe  court, 
and  the  parties,  with  a  view  of  excepting  to  the 
decision  of  tbe  court  upon  tbe  questions  of  tbe 
law  involved  in  tbe  trial,  having  request^  the 
court  to  stite  in  writing  tbe  conclusions  of 
fact  found  separately  from  tbe  conclusions  of 
law,  and  tbe  testimony  having  been  beard,  tlie 
court  finds  as  conclusions  of  fact  as  follows: 

"  That  tbe  defendant  is  and  for  many  years 
has  been  a  resident  of  Harrison  County,  Ohio; 
that  on  tbe  Saturday  preceding  tbe  second 
Monday  of  April,  in  tbe  years  1881,  *82,  '88,  '84, 
and  '85,  tbe  aefendant  bad  on  deposit  in  hank, 
at  the  'Town  of  Cadiz,  in  said  county,  to  bis 
credit  as  a  general  depositor,  the  following 
sums:  In  1881,  $80,900;  in  '82,  $26,900;  in  '88, 
$29,550;  in  '84.  $18,560;  in  '85,  $4,700;  that  on 
said  Saturday  in  each  of  said  years  be  checked 
out  the  said  balance  so  standing  to  bis  credit,  and 
at  his  request  tbe  same  was  paid  to  him  in  United 
States  securities  commonly  called  'greenbacks :' 
that  on  each  occasion  after  counting  tbe  money 
so  paid  to  him  he  inclosed  the  same  in  a  pack- 
age, wrote  bis  name  thereon,  and  retumeid  the 
same  to  the  officer  of  the  bank,  reo  nesting  him  to 
place  the  same  in  the  bank's  safe  for  him,  which 
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was  done.  On  no  occasion  did  the  defendant 
carry  the  money  oat  of  the  bank  building;  and 
in  the  early  part  of  the  next  week  in  each  of 
said  years  he  relumed  to  the  bonk  and  de- 
manded his  package,  which  was  given  him, 
and  he  opened  the  same  and  delivered  it  to  an 
officer  of  the  bank,  asking  that  the  amount 
should  be  placed  to  his  credit  as  a  general  de- 
positor, wliich  was  done;  that  on  each  occasion 
the  defendant  drew  out  the  balance  due  him 
with  intent  to  obtain  nontaxable  securities,  and 
thereby  evade  taxation  on  such  balance;  but 
that  on  each  occasion  during  the  time  which 
intervened  between  the  withdrawal  and  the 
subscoueut  deposit  as  a  general  depositor  he  was 
bona  fide  the.  absolute  owner  of  the  money  so 
withdrawn,  and  the  same  was  sublect  to  his 
disposal;  that  he  did  not  in  either  of  said  years 
list  for  taxation  any  part  of  the  money  so  paid 
to  him,  nor  did  he  list  the  monthlv  average 
amount  of  value,  for  the  time  he  held  or  con- 
trolled the  same  within  the  preceding  year,  of 
[593]  any  moneys,  credits,  or  other  effects  within 
that  time  invested  in  or  converted  into  the  said 
securities  so  by  him  drawn  out  of  bank,  and  that 
said  monthly  average  amountsoinvested  by  the 
defer dnnt  in  such  securities  within  the  years, 
respectively,  preceding  the  drawing  out  of  said 
moneys  was  the  amount  so  drawn  out  at  the  end 
of  the  year  ;.that  the  auditor  of  said  county  placed 
said  several  sums  upon  the  duplicate  of  said 
county  for  the  year  1«85,  except  for  the  year '85 
be  erroneously  placed  $4,049,  with  fifty  percent 
added  thereto, making  $7,420;  whereas,  the  data 
before  him  and  by  which  he  should  have  been 
controlled  authorized  onlv  $4,700.  which  with 
fifty  per  cent  added  would  make  $7,050;  and 
the  court  further  finds  that  the  amount  of  taxes 
chargeable  upon  the  agre^te  of  said  several 
sums,  if  the  same  are  subiect  to  taxation,  is 
$2,817.05,  and  that  said  duplicate  was  delivered 
to  the  treasurer  of  said  county  for  collection. 
**  And  the  court  being  of  opinion  that,  upon 
the  facts  so  found,  the  law  of  this  case  is  with 
the  defendant,  it  is  thereupon  considered  that 
the  defendant  recover  of  the  plaintiff  his  costs 
herein  expended,  taxed  at  $20.60;  to  which 
ruling  of  the  court  as  to  the  law  of  the  case 
and  to  the  Judgment  so  rendered  the  plaintiff 
excepts." 

The  case  was  taken  by  appeal  to  the  circuit 
court  of  the  State,  where  me  decision  of  the 
court  of  common  pleas  was  reversed,  and  judg- 
ment rendered  for  the  amount  of  the  tax  sued 
for  against  Shotwell.  This  was  carried  to  the 
Supreme  Court  of  the  State,  in  which  the 
decision  of  the  circuit  court  was  affirmed.  To 
review  that  judgment  this  writ  of  error  is  pros- 
ecuted. 

The  error  assigned  is  that  the  tax  levied  and 
enforced  by  this  judgment  was  upon  notes  of 
the  United  States,  which  Is  forbidden  by  the 
Revised  Statutes  of  the  United  States  hi  the 
following  language: 

"  Sbo.  8701.  All  stocks,  bonds,  treasury 
notes,  and  other  obligations  of  the  United  States 
shall  be  exempt  from  taxation  by  or  under 


State  or  municipal  or  local  authority. 


And  that  the  Supreme  Court  of  Ohio  erred 

In  holding  that  section  2787  of  the  Revised 

1 504]  Statutes  of  the  State,  passed  June  20,  181».  to 
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take  effect  January  1,  1880,  is  not  in  violation 
of,  nor  repugnant  to,  the  section  above  Quoted. 

It  is  not  controverted  by  counsel  for  aefend- 
ant  in  error  that  under  the  United  States  Law 
the  greenbacks  were  not  subiect  to  taxation,  or 
that  if  the  Ohio  Statute,  when  properly  con- 
strued, authorizes  such  taxation  it  is  to  that 
extent  invalid.  But  the  question  presented  to  [505] 
us  for  consideration  is  whether  the  tax  levied 
in  this  case  by  the  authorities  of  the  State  was 
a  tax  upon  the  legal-tender  notes  issued  by  the 
€k>vernment  in  the  hands  of  Shotwell. 

It  is  conclusively  shown  by  the  finding  of 
facts  that  prior  to  the  day  to  which  the  assess- 
ment of  proper^  for  taxation  relates  bv  the 
Laws  of  Ohio,  Shotwell  had  in  his  bank,  on 
general  deposit,  subiect  to  his  order  at  the  Tovm 
of  Cadiz,  in  the  Cfoimty  of  Harrison,  in  the 
previous  years  of  1881, 1882,  1883,  18«4,  and 
1885,  the  sums  of  money  on  which  the  taxes 
here  in  controversy  were  assessed;  but  it  is 
claimed  by  him  Uiat,  a  day  or  two  previous  to 
that  fixed  by  statute,  he  had,  in  each  of  those 
years,  drawn  out  the  balance  of  his  general 
deposit  account  on  a  check,  and,  in  eadi  case 
receiving  the  amount  of  it  in  legal-tender  notes, 
had  put  them  into  a  packa^,  which  he  inclosed 
in  an  envelope,  and  placed  with  the  bank  as  a 
special  deposit,  writing  his  name  thereon,  and 
requesting  the  bank  to  put  it  in  its  safe  for  him, 
which  was  done. 

Arguing  from  the  proposition  that  the  assess- 
ment for  an  entire  year,  onder  the  Laws  of 
Ohio,  must  be  made  on  the  particular  day 
mentioned  in  the  statute,  and  that  these  green- 
backs were  his  property  on  that  day,  it  is  in- 
sisted, with  great  earnestness  by  counsel,  that 
the  amount  of  the  package  thus  on  special  de- 
posit on  that  day  could  not  be  taxed  by  the 
state  authorities.  To  this  general  proposition 
there  does  not  appear  to  be  any  valla  objection 
if  Uie  thing  done  had  been  in  the  orainar;^ 
course  of  business,  and  the  conversion  of  his 
general  deposit  in  the  bank  into  a  private  pack- 
age of  greenbacks,  exempt  from  taxation,  were 
free  from  illeeal  purpose  or  fraudulent  motive. 
But  since  it  is  found  as  a  matter  of  fact  that 
the  whole  transaction  was  made  for  the  purpose 
of  evading  taxation  on  the  amount  of  his  gen- 
eral deposit  on  the  day  it  was  exchanged  for 
greenbacks,  and  that  tnere  was  no  purpose  of 
permanently  changing  the  amount  of  the  de- 
posit in  the  bank  subj^t  to  his  order,  and,  as 
such,  liable  to  taxation,  it  is  argued  by  counsel 
that  it  was  a  fraud  upon  the  Revenue  Laws  of 
the  State  of  Ohio. 

For  all  of  the  years  mentioned  the  same  proc- 
ess was  gone  through  with,  and  in  erety  in-  [506] 
stance,  within  a  week  after  the  assessment,  th« 
plaintiff  in  error  took  the  same  greenbacks 
which  he  had  placed  on  special  deposit  and  im- 
mediately restored  them  to  the  buik  as  a  gen- 
eral deposit,  subject  to  his  order;  In  other  words; 
he  remanded  the  amount  to  the  condition  in 
whidi  it  would  have  been  liable  to  taxation  If 
the  period  of  assessment  were  not  limited  lo 
the  particular  day  mentioned  in  the  statute. 

It  does  not  need  the  finding  of  the  court  be- 
low as  a  fact  to  show  that  this  was  an  evasiOD, 
and  a  discreditable  one,  of  the  taxing  laws  of 
the  State,  if  it  could  be  made  successful.  It  is, 
therefore,  urged  that  on  this  ground  alone— ths 
illegal  purpose  for  which  the  transactions  were 
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made  In  the  bank— the  court  should  hold  the 
plaintifF  in  error  liable  to  taxation  for  the 
amount  thus  converted.  Several  decisions  on 
this  subject  by  state  courts,  boldine  this  view, 
are  cited  in  the  brief  of  counsel  They  are  di- 
rectly in  point,  and  relate  to  attempts  of  pre- 
cisely the  same  character  to  effect  a  similar 
eyanon  of  taxation  on  property  otherwise 
liable  thereto.  Among  these  are  Bbtty  Springs 
JSav,  A  I'M.  Oo,  Y.  Marshall  Co,  52  Miss.  281; 
Jimes  V.  Seward  Co.  10  Neb.  154;  and  FoppUtan 
V.  TamhiU  Co,  8  Oreg.  337.  From  the  hitter 
case  we  quote  the  following  language: 

'*If  a  taxpayer,  haying  a  large  amount  of 
notes  and  mortgages,  in  order  to  escape  the 
payment  of  taxes  on  the  same,  borrows  a  sum 
of  money  of  a  person  residing  out  of  the  coun- 
ty, and  deposiis  with  his  creditor  such  notes 
Kod  mortgages,  for  the  purpose  of  avoiding 
the  payment  of  taxes  on  the  same,  such  notes 
are  taxable  in  the  county  where  such  taxpayer 
resides;  and  such  depomt  or  transfer  is  a  fraud 
on  the  revenues  of  the  county." 

And  this  court  in  MiteheU  v.  Leavenworth 
County,  91  U.  8.  206  [28:802],  denounces  con- 
duct precisely  similar  to  that  of  the  plaintiff  in 
error  m  this  case,  in  the  following  language: 

"  United  States  notes  are  exempt  from  tax- 
ation by  or  under  state  or  municipal  authority; 
but  a  court  of  equity  will  not  knowingly  use 
its  extraordinary  powers  to  promote  any  such 
[597]  scheme  as  this  plaintiff  devised  to  escape  his 
proportionate  share  of  the  burdens  of  taxation. 
His  remedy,  if  he  has  any,  is  in  a  court  of  law." 

The  circumstances  of  that  case  are  precisely 
like  those  in  the  case  before  us.  The  taxpayer 
converted,  in  the  same  manner  as  Shotwell  did, 
about  nineteen  thousand  dollars  in  current  funds 
on  g^eral  deposit  in  his  bank  into  the  same 
value  in  greenbacks,  and  placed  them  in  a  pack- 
age which  he  put  in  the  vault  of  the  bank  for 
sSfe  ke^inf .  This  was  on  February  28.  On 
March  ^  following,  he  withdrew  this  package, 
and  deposited  the  notes  to  his  genenu  cremt 
This  was  done  for  the  sole  purpose  of  escaping 
taxation  upon  his  money  on  deposit  in  the 
bank.  That  case  only  differs  from  the  one  at 
bar  in  the  fact  that  the  revenue  officer  pro- 
ceeded to  collect  the  tax  assessed  by  distress, 
which  compelled  the  defendant  to  resort  to  a 
court  of  equity  to  enjoin  the  proceedings;  but 
this  court  ndd  that  the  tran«tction  was  so  in- 
equitable that  it  would  not  be  sustained  in  a 
court  of  chancery. 

Instead  of  pursuing  that  method  of  collecting 
the  tax  in  the  present  case,  as  the  treasurer  or 
the  county  had  a  right  to  do  under  the  Laws  of 
Ohio,  he  brought  an  action  at  law  against 
the  taxpayer.  It  is  now  asserted  that  although 
the  (minion  of  this  court  in  MiteheU  v.  Leaven- 
worth County  holds  that  the  jmrty  assessed  can 
have  no  relid  in  a  court  of  equity,  still  he  might 
have,  when  sued  at  law,  or  in  any  manner 
where  the  issue  could  be  heard  in  a  court  of 
law  as  distingaiBhed  from  a  court  of  equity. 

All  these  ^dsions  show  that  the  courts  look 
upon  this  transaction  as  indefensible,  and  con- 
sider it  an  improper  evasion  of  the  duty  of  the 
citizen  to  pay  his  share  of  the  taxes  necessary 
to  support  the  €k>vemment  which  Is  Justly 
due  on  his  property. 

Waiving  the  question  whether  these  equitable 
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considerations  would  constitute  a  defense  in 
an  action  at  law  to  collect  the  tax  In  suit,  we 
proceed  to  inquire  whether  the  Statute  of  Ohio 
made  all  assessment  for  taxes  relate  by  an  iron 
rule  to  the  day  preceding  the  second  Monday  in 
April,  and  to  property  possessed  on  that  particu- 
lar day,  and  that  only.  Is  such  a  construction 
of  the  Law  of  the  State  of  Ohio  a  proper  one? 

It  is  to  be  conceded  that  a  State  may  make  [59C 
the  ownership  of  property  subject  to  taxation 
retete  to  any  day,  or  days,  or  period  of  the 
year,  it  may  think  proper,  and  that  the  selection 
of  a  particular  day  on  which  returns  are  to  be 
made  by  taxpayers  of  their  property  for  the 
purposes  of  assessment  does  not  necessarily  pre- 
clude the  making  of  assessments  as  of  other 
periods  of  the  year.  The  State  of  Ohio,  like 
many,  and  perhaps  most  of  the  other  States, 
collects  from  the  business  and  property  subject 
to  taxation  for  the  year  preceding  the  specified 
date,  the  elements  of  an  assessment  of  a  tax  to 
be  paid  by  the  taxpayer  for  the  year  succeeding 
that  date,  and  It  has  in  several  Instances  recog- 
nized the  fact  that  an  assessment  which  as- 
sumed that  fdl  property  should  only  be  assessed 
to  those  who  were  the  owners  of  it  on  the  pre- 
cise date  named  was  not  a  Just  apportionment 
Assessments  of  land  are  made  once  in  ten  years, 
with  such  additions  every  year  as  the  value  of 
improvements  justifies.  So  in  the  case  of  mer- 
chants engaged  in  bu3ring  and  selling  goods, 
Uie  stock  on  hand  on  that  day  might  be  either 
the  largest  or  the  smallest  of  any  period  during 
the  year  preceding.  If  it  were  either,  a  tax  in- 
tended to  be  governed  by  the  amount  of  prop- 
erty owned  or  held  by  them  during  such  year 
would  be  evidently  unjust  either  to  them  or  to 
the  State. 

To  avoid  this  evil  the  statute  in  Ohio  provides 
for  Uie  ascertainment  of  the  monthly  averac^ 
amount  or  value  of  the  property  or  goods  in 
which  such  parties  were  dealing,  and  for  the 
assesmnent  for  taxation  on  that  basis.  Many 
kinds  of  btisiness  must  be  of  this  character. 

The  Legislature,  perceiving  the  facility  with 
which  negotiable  securities  and  other  rights  and 
credits  which  were  liable  to  taxation  might  be 
exchanged  for  greenbacks  at  the  time  the  as- 
sessment for  taxation  was  made,  and  after  the 
assessment  was  over  replaced  In  the  form  in 
which  they  had  been,  applied  this  principle,  by 
special  provision  of  the  statute,  to  that  form  of 
property.  In  this  thev  showed  a  wise  forecast. 
So  far  as  we  can  see,  the  statute  which  does  this 
does  not  tax  the  citizen  for  the  greenbacks  which 
he  may  have  held  at  any  time  during  the  year, 
but  taxes  him  upon  the  money,  credits,  or 
other  capital  which  he  has  had  and  used,  ac-  [509 
cording  to  the  average  monthly  amount  he  has 
so  held. 

Such  we  understand  to  be  the  purpose  and 
effect  of  the  section  complained  of  by  counsel, 
to  wit:  subdivision  sixteen  of  section  2737  of 
the  Revised  Statutes  of  Ohio.  We  do  not  see 
any  objection  to  that  State  endeavoring  to  ar- 
rive at  the  average  monthly  amount  or  value 
of  the  moneys,  credits,  or  other  effects  of  the 
citizen  subject  to  taxation  within  the  preceding 
year,  and  ascertaining  in  a  similar  manner  the 
average  amount  of  his  securities,  either  state 
or  national,  for  the  same  period,  not  subject  to 
taxation.  In  order  to  fix  a  basis  for  assessment. 
It  is  certainly  a  much  more  equitable  mode  of 
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deterrainiDg  how  much  of  his  property  for  the 
year  preccdiDg  the  assessment  is  liable  to  taxa- 
tion, and  bow  much  is  exempt,  and  more  near- 
ly effects  the  purpose  of  the  federal  statute  as 
well  as  that  of  the  State  of  Ohio,  to  exempt  the 
one  and  to  tax  the  other,  than  a  rule  which  as- 
sumes that  the  condition  of  the  means  and 
property  of  the  taxpayer  at  a  certain  hour  of  a 
particular  day  in  the  year  shall  constitute  the 
oasis  of  his  taxation  for  the  entire  year. 

It  needs  no  other  evidence  that  the  rule 
adopted  by  the  State  of  Ohio  is  the  better  one 
than  the  case  before  us,  by  which  a  possessor 
•of  large  means  subject  to  taxation  during  every 
day  hi  the  year  but  one  ma^  escape  the  pay- 
ment of  anjp  tax  on  all  of  his  property  If  the 
trick  resorted  to  in  the  present  case  be  success- 
ful; and  the  cases  which  we  have  cited  from 
the  other  state  courts,  as  well  as  the  opinion  re- 
ferred to  of  this  court,  clearly  show  the  wisdom 
of  the  Legislature  of  Ohio  in  protecting  itself 
against  the  effects  of  the  rule  here  contended  for. 

Section  2737  of  the  Ohio  Statutes,  which  pre- 
scribes the  character  of  the  statement  to  be 
made  by  persons  holding  moneys,  credits,  or 
investments,  such  as  are  described,  and  which 
are  subject  to  taxation,  declares  that  such  state- 
ment shall  truly  and  distinctly  set  forth,  among' 
other  things*  "moneys  on  hand  or  on  deposit 
subject  to  order/'  and  "the  amount  of  credits 
as  hereinbefore  defined."  Subdivision  sixteen 
requires  a  statement  of  "the  monthly  average 
amount  or  value,  for  the  time  he  held  or  con- 
trolled the  same,  within  the  preceding  vear,  of 
all  moneys,  credits,  or  other  effects  witnin  that 
time  invested  in,  or  converted  into,  bonds  or 
other  securities  of  the  United  States  or  of  this 
State  not  taxed,  to  the  extent  he  may  hold  or 
control  such  bonds  or  securities,  on  said  day  pre- 
cedine  the  second  Monday  of  April;  and  any  in- 
debtedness created  in  the  purchase  of  such  bonds 
or  securities  shall  not  be  deducted  from  the 
credits  under  the  fourteenth  item  of  this  sec- 
tion." 

Of  the  right  of  the  State  of  Ohio  to  make 
this  provision  we  have  no  doubt  Its  purpose 
is,  not  to  enable  that  State  to  tax  the  securi- 
ties of  the  United  States,  but  to  permit  it  to  tax 
other  investments,  moneys  on  hand  and  on  de- 
posit subject  to  order,  while  it  combines  in  the 
same  exemption  the  securities  of  the  General 


€k)vemment  and  those  of  the  State.  We  know 
of  no  principle  which  forbids  that  State  from 
taking  the  whole  period  of  a  business  year  al- 
ready past  as  the  best  means  of  ascertaining 
how  much  the  taxpayer  shall  be  required  to 
pav  on  property  which  Is  admitted  to  be  tax- 
able, and  how  much  he  shall  deduct  for  the 
nontaxable  securities  of  the  State  and  of  the 
United  States. 

A%  this  was  the  method  under  whi^  iheplatrU- 
iff  in  error  in  this  caee  was  taxed,  and  as  he  was 
charged  with  no  more  than  ?ie  wa$  liable  to  jMiy 
under  a  teiee  and  equitable  law,  wedonoteee  any 
error  in  the  judgment  of  the  Supreme  Court  qf 
Ohio  and  it  is  accordingly  afflrmed. 

Mr.  Justice  Bradley  dissenting: 
I  dissent  from  the  judgment  I  do  not  de- 
fend Mr.  Shotwell;  bat  it  is  a  question  of  law, 
and  the  law  of  Ohio  seems  to  me  repugnant  to 
the  Act  of  Congress  which  exempts  the  secuii- 
ties  of  the  United  States  from  taxation. 

The  law  is  this:  the  property  that  a  man  has 
on  the  second  Monday  in  April  is  the  amount 
of  property  which  he  is  to  return  for  taxation 
that  year.  Now,  if  a  man  chooses  to  buy 
United  States  securities  one  month  or  one  day 
before  that  time,  he  has  a  perfect  right  to  do  it 
and  as  the  Act  of  Congress  declares  that  United  [601] 
States  securities  shall  not  be  taxed,  the  State 
has  no  right  to  tax  him  for  them.  But  the 
Legislature  of  the  State  of  Ohio  undertook  to 
get  around  that  law  in  this  way:  they  say  that 
a  man  shall  not  he  exempted  from  taxation  for 
United  States  securities  owned  by  him  on  the 
second  Monday  in  April,  only  in  proportion  to 
the  time  that  he  has  held  them,  so  Uiat  if  he 
has  held  them  only  one  day  be  would  be  ex- 
empted only  one  865th  part  of  the  amount; 
whilst,  if  the  man  of  whom  the  taxpayer 
bought  them,  held  them  864  days,  he  would 
get  no  exemption  at  all;  be  would  be  taxable 
for  the  consideration  which  he  recdTed  for  the 
securities  and  which  be  held  on  the  second 
Monday  in  April  Therefore,  in  Ohio  United 
States  securities  are  only  exempted  foom  tax- 
ation in  a  limited  manner,  that  is,  in  propor- 
tion to  the  time  they  have  been  held.  Ail  other 
property  is  treated  differently.  If  anything  is 
unconstitutional,  it  seems  to  me  that  this  is. 
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flgures  as  are  inclosed  in  brackets.] 


[1]       THE   OREGON    RAILWAY  AND  NAV- 
IGATION COMPANY,  Plff.  in  Srr., 

9. 

THE   OREGONIAN   RAILWAY  COM- 
PANY (Limited). 

(See  8.  a  Reporter's  ed.  l-8ij 

Fnoera  qf  corporations — railroad  company,  when 
cannot  lsa$s  iti  roae^— power  not  prcntmod — 
articles  qf  aseodaOonr-pfMic  grants^Orpgon 
company-^power  0  leaee  road-^atoppd. 

L  The  powers  of  corporations  are  such,  and  such 
only,  as  are  conferred  on  them  by  the  Acts  of  the 
Legislature  of  the  sereral  States  under  which  they 
are  organized. 

8.  Unless  n>eoially  anthorfied  by  Its  charter  or 
by  Act  of  the  Legislature,  a  railroad  company  can- 
not, by  lease  or  contract,  turn  over  to  another 
company,  for  a  long  time.  Its  road  and  all  its  appur- 
tenances, the  use  of  its  franchises  and  the  exercise 
of  its  powers;  nor  con  another  railroad  company, 
without  similar  authori^,  contract  to  receive  and 
operate  such  road,  franchues  and  property  of  such 
corporation. 

&  Such  a  contract  is  not  among  the  ordinary 
powers  of  a  railroad  company  and  is  not  to  be  pre- 
sumed from  the  usual  grant  of  powers  in  a  rail- 
road charter. 

L  A  corporation,  formed  under  the  Laws  of  Ore- 

S>n,  cannot  assume  to  itself  powers  of  action  by 
e  mere  declaration  In  its  articles  of  association 
that  it  possesses  them. 

ft.  In  grants  by  the  pubUc.  nothing  passes  by  im- 
plication. In  doubtful  points  the  construction  of 
the  grant  must  be  against  the  grantee. 

0.  The  plaintiff,  the  Oregonian  Railway  Oompany 
Oiimited),  organised  under  the  Laws  of  Great 
Britain,  with  such  aid  as  the  Statute  of  Oregon 
gives  to  it  in  reference  to  business  done  in  that 
State,  had  no  power  to  execute  the  lease  of  its 
railroad  to  the  defendant  company,  mentioned  in 
the  opinion. 

7.  The  Oregon  Hallway  and  Navigation  Oompany, 
the  defendant  in  this  action,  organized  under  t£e 
Laws  of  the  State  of  Oregon,  nad  not  the  legal 
capacity  and  lawful  power  to  make  said  lease  on  its 
part. 

a.  A  oontraot  by  which  the  plaintiff  demised  Its 
road,  privileges  and  franchises  for  ninety-six 
years  to  the  defendant  does  not,  by  its  performance 
for  three  years  of  the  term,  become  so  far  an  ex- 
ecuted contract  that  a  party  thereto  is  estopped  to 
deny  its  validity  and  to  refuse  to  continue  its  per- 
formance. 

[No.  26.] 
Argued  April  S7,  SO,  and  May  1,  1888.    De- 
cided March  5, 1889. 

IN  ERROR  to  the  Circuit  Court  of  the  UDited 
States  for  the  District  of  Oregon,  to  review 
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a  Judgment,  sustaining  a  demurrer  to  the 
answer  and  in  faTor  of  plaintiff  for  rent,  on  a 
contract  for  the  lease  of  a  railroad,  owned  by 
plaintiff,  which  had  been  leased  to  and  used  by 
defendant.    Becereed. 

Reported  below,  28  Fed.  Rep.  282. 

The  facts  are  stated  in  the  opinion. 

Meeere,  J.  N.  Dolph  and  imm%u  O.  Car- 
ter* for  plaintiff  in  error: 

The  plaintiff  was  not  authorized  by  its  for- 
eign charter  or  the  Laws  of  Oregon  to  enter 
into  the  contract  set  up  in  the  complaint 

Pa.  R,  Co.  V.  81.  LouU,  A.  <k  T.  H,  R  (Jo. 
118  U.  8.  mi{f^\^\;QTeenBay&M.  B,  Co,  y. 
Union  Steamboat  Co.  107  U.  8.  98  (27: 418); 
Thomae  v.  Weet  Jereey  B.  Co.  101  U.  8.  71  (25: 
950);  Pearee^.  Madieon  A  I.  R.  Co.  62  U.  8.  21 
How.  441  (16: 184);  York  df  M.  L.  B.  Co.  y. 
Winane,  58  U.  8.  17  How.  80(15: 27);  Lakin  v. 
WiUameUe  Valley  A  C.  R  Co.  18  Orcg.  436; 
DavisY.  Old  Colony  R.  Co.  IZl  Mass.  258; .fiiM<- 
em  CouiUiee  R  Co.  y.  Hawikee,  5  H.  L.  Cas. 
831,  871-881;  Ae/dntry  RCA  Iron  Co.  y. 
Biehe,  L.  R  7  H.  L.  658;  Macgregor  y.  Dover  A 
D.  R.  Co.  18  Q.  B.  618;  East  AnffiianR.  Co.  y. 
Eastern  Counties  R.  Co.  11  0.  B.  775;  Morgan 
y.Xa.  98  a  a  217  (28:860). 

The  act  of  the  Oregon  Railway  and  Nayf- 
gation  Oompany,  assuming  to  execute  for  that 
company  the  contract  set  up  in  the  complaint, 
does  not  estop  it  from  showing  want  of  power 
in  the  lessor  to  execute  said  contract. 

Re  Comstoek,  8  Sawy.  228;  8emple  y.  Bank 
ef  British  Columbia,  6  Sawy.  88;  Rodiester  Ins. 
Co.  y.  Martin,  18  Minn.  59;  Morawetz,  Priv. 
Corp.  §§  86.  87;  Wood's  Field,  Corp.  §  2S6; 
Green's  Brice,  Ultra  Vires,  42;  Marion  Sav. 
Bank  y.  Dunkin,  54  Ala.  478;  Lehman  y.  War- 
ner, 61  Ahi.  467;  Darst  y.  Gale,  88  RL  186; 
Farmers  A  M.  Bank  y.  Baldwin,  28  Minn.  198. 

The  Oregon  Railway  and  Navigation  Com- 
pany, by  assuming  to  execute  the  contract  set 
up  in  the  complaint  is  not  estopped  to  deny 
that  the  hiring  of  said  railroad  was  not  within 
the  scope  of  its  corporate  powers. 

Thomas  y.  West  Jersey  B.  Co.  101 U.  8.  71  (25: 
950);  Ogdensburgh  A  L.C.  B.  Co.  v.  Vermont  A 
C.  R.  Go.  4  Hun,  712;  Middlesex  R.  Co.  v.  Bon- 
ton  AC.  R.  Co.  115  Mass.  847;  BniAley  v.  BnU 
lard,  55  111.  417:  Bigelow.  Estop.  8d  ed.  466; 
Wood's  Field,  (k)rp.  §  886. 

Messrs.  Edmund  Robertson,   Qeor^^e  F. 
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Edmunds  and  A.  H.  Garland,  for  defend- 
ant in  error: 

The  defense  of  ultra  tires  Is  in  this  case  an 
attempt  to  impeach  collaterally  the  articles  of 
Che  two  corporations,  and  is,  therefore,  inad- 
missible. 

Morawetz,  Corp.  §  148;  Dannebroge  Odd  Q. 
Min.  Co.  V.  Aliment,  26  Cal.  286;  Pac,  Bank 
y.  De  Bo,  87  Cal.  538;  8t.  Louis  v.  Sltields,  62 
Mo.  247;  Cincinnati,  La  F.  d  0,  B.  Co,  v. 
Danville  A  V,  B.  Co.  75  DL  118;  Famum  v. 
Delaware  d  H.  Canal  Co,  61  Pa.  265;  Grant  v. 
Henry  Clay  Coal  Cl>.  80  Pa.  208;  Truckee  <fe  T, 
Tump.  Co,  Y,  Carnphell,  44  Cal.  89;  Cole  Silver 
Min.  Co.  V.  Va.  dt  O,  H,  Water  Co,  1  Sawy.  470; 
Baker  v.  Backus,  82  111.  79;  Hamilton  ▼.  Car- 
thage, 24  ni.  22;  Mendota  yr,  Thompson,  20  HI. 
197. 

A  contract  with  a  party  as  a  corporation 
estops  the  party  so  contracting  to  deny  the  ex- 
istence of  the  corporation. 

Bigelow,  Estop.  2d  ed.  434;  Hubbard  ▼.  Cfhap- 
pel,  14  Ind.  601;  Dutchess  Cotton  Manv^a,etoTy 
y.  Davis,  14  Johns.  244;   CoweU  y.  Colorado 

mngs  Co,  100  U.  8.  55  (25:  547);  8t.  Louis  v. 

xields,  62  Mo.  251;  Evansville,  I.  A  0,  8.  L. 
B.  Co,  y.  Evanmlle,  15  Ind.  416;  Heaston  y. 
Cincinnati  A  Ft,  W,  R  Co.  16  Ind.  276; 
Brownlee  y.  Ohio^  LA  LB,  Co,  18  Ind.  70;  iSm^ 
ser  V.  Wayne  A  XT.  8,  L.Tump,  Co,  82  Ind.  419; 
Occidental  Ins.  Go,  y.  QanAom,  2  Mo.  App. 
205;  Douglas  Co,  y.  BoUes,  94  U.  8.  104  (24:46); 
M.  E.  U.  Church  V.  Pickett,  19  N.  Y.  485; 
Swartwout  v.  Michigan  A.  L.  B,  Co.  24  Mich. 
896;  Kennedy  v.  Cotton,  28  Barb.  59;  Pheniz 
Bank  y.  Donnell,  41  Barb.  572;  Jones  y.  Bank 
of  Tenn,  8  B.  Mon.  123. 

Admissions  of  the  plaintiff's  corporate  char- 
acter contained  in  the  defendants  first  two 
answers  bind  the  defendant. 

Carradine  y.  Carradine,  88  Miss,  698;  Elwood 
y.  Lannon,  27  Md.  200;  Peckham  Iron  Co,  y. 
Harper,  41  Ohio  St.  100. 

Mr.  Justice  Miller  deliyered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Oregon. 

The  Oregonian  Railway  Company  (Limited) 
recovered  a  judgment  against  the  Oregon  Rail- 
way and  Navigation  Company  for  the  sum  of 
$68,181,  on  a  contract  for  the  lease  of  a 
railroad  owned  by  the  plaintiff  in  the  suit, 
which  had  been  leased  to  and  used  by  the  de- 
fendant. This  sum  was  for  the  semi-annual 
payment  of  rent,  in  advance,  for  the  half  year 
beginning  May  15,  1884. 

The  Ore^nian  Railway  Company  (Limited) 
was  organized  in  Scotland,  under  what  are 
called  "The  Companies*  Acts."  of  Parliament 
of  1862,  1867,  and  1877,  and  in  the  memoran- 
dum of  association  it  is  declared  that  its  prin- 
cipal office  and  place  of  business  is  at  Dundee. 
The  defendant  in  the  action,  the  Oregon  Rail- 
way and  Navigation  Company,  was  ommized 
unaer  articles  of  incorporation ,  filed  June  18, 
1879.  according  to  the  Statutes  of  Oregon  on 
that  subject,  and  its  principal  office  is  declared 
in  those  articles  to  be  at  Portland.  Oregon. 

After  many  amendments  to  the  original  peti- 
tion and  still  more  numerous  amendea  answera, 
the  case  came  to  a  bearing  before  the  court  on  a 
deni liner  to  tbe  answer  and  a  motion  to  strike 
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it  out.  This  motion  was  denied,  but  the  de- 
murrer was  sustained;  and  as  the  pleadings 
were  supposed  to  present  all  the  issues  that 
could  arise  in  the  case  a  judgment  was  rendered 
for  the  plaintiff,  to  review  which  this  writ  of 
error  is  prosecuted.  22  Fed.  Rep.  245.  and  2S 
Fed.  Rep.  232. 

The  amended  petition  of  the  plaintiff  sets 
out  the  Acts  of  Parliament  under  which  it  was 
organized  as  a  corporation,  or  so  much  thereof 
as  is  necessary  to  an  understanding  of  the  ques- 
tions presented  by  this  record,  and  gives  in  fuH 
its  "Memorandum  of  Association,"  and  also 
what  are  called  its  "Articles  of  Association." 
This  memorandum,  after  statin e:  the  name  of 
the  coinpany  as  above  given,  and  that  its  regis- 
tered office  will  be  situated  in  Scotland,  pro- 
ceeds to  give  the  objecla  for  which  it  is  eirtal>> 
lished,  as  follows: 

'*  Firti,  The  building,  constructing,  recon- 
structing, equipping,  owning,  operating,  leasing 
or  selling,  transferring  or  disposing  of,  or  pur- 
chasing or  otherwise  acquiring,  holding,  and 
operating,  or  otherwise  using,  working  or 
dealing  in  all  or  any  such  raiiway  or  railways, 
railroad  or  railroaos,  in  the  State  of  Ore^a 
and  the  Territory  of  Washington,  in  the  United 
States  of  America,  or  in  either  of  them,  or  be- 
tween such  points  in  skid  State  or  Territory  or 
elsewhere  in  North  America  as  may  from  time 
to  time  be  resolved  or  determined  upon  by  said 
company,  and  the  carrying  of  passengers,  ^oods, 
and  minerals  and  all  other  traflSc  and  &ei£ht 
on,  and  the  doing  and  performing  of  all  other 
acts,  deeds  ana  other  operations  connected 
with,  railways  and  railroads  in  the  said  State 
and  Territory,  or  either  of  them,  or  elsewhera 
in  North  America. 

"  Second.  The  building,  constructing,  equip- 
ping, owning,  and  operating,  or  the  leasing, 
selling,  transferring,  holding,  or  acquiring,  by 
purchase  or  otherwise,  and  the  working  and 
using  of  one  or  more  lines  or  portions  of  lines 
of  railroad  or  railway,  or  parts  thereof  from 
(first)  tbe  City  of  Portland  or  the  City  of  Astoria, 
in  the  State  of  Oregon,  United  States  of  Ame^ 
ica,  or  from  either  or  both  of  said  cities,  or  from 
some  other  point  or  place  on  the  Willamette 
or  Columbia  Rivers,  in  said  State  of  Oregon, 
through  any  part  or  portion  of  tbe  said  State  of 
Oregon  lying  west  or  south  of  the  Cascade 
range  of  mountains,  in  said  State,  to  some  point 
at  or  near,  in  or  upon  said  Cascade  range  of 
moimtains;  (second)  from  thence,  or  from  aoy 
part  or  portion  of  the  western  or  southwesterii 
part  of  said  State  of  Oregon,  to  and  across  and  to 
the  east  side  of  said  Cas^e  range  of  mountaios, 
through  a  pass  in  said  mountains  at  or  nesr 
that  fork  or  branch  of  the  WiUamette  River,  in 
said  State  of  Oregon,  known  as  the  middle  fork 
or  branch  of  said  river,  or  through  some  other 
pass  in  said  mountains,  within  one  hundred 
miles  north  or  south  of  said  middle  fork  or 
branch  of  said  river,  where  shall  be  found  to 
be  on  actual  survey  the  easiest  and  most  prM> 
ticable  route  across  the  Cascade  range  of 
mountains;  (third)  thence  through  that  portioa 
of  said  State  of  Oregon  lying  east  of  said  Cas- 
cade ran^eof  mountains  and  on  throusih  tbe 
Territories  of  Washington  or  Id.ilio.  or  tiie 
States  of  Nevada  and  (Talifornia,  in  the  United 
States  of  America,  or  through  all  or  any  one  or 
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more  of  said  States  and  Territories  to  a  cooDec- 
tioD  with,  or  without  making  any  connection 
with,  any  other  railway  or  railways  in  either 
of  said  States  of  Orecon,  California,  or  I^evada. 
or  Territories  of  Washington  or  Idaho,  ana 
with  or  without  one  or  more  branch  lines  (a) 
ronninff  north,  south,  east,  or  west  from  saia 
main  Ime  on  the  east  dde  of  said  Cascade  ran/re 
of  mountains,  or  (b)  running  from  said  main 
line  on  the  west  side  of  said  Cascade  range,  in 
said  State  of  Oregon,  forming  a  Junction,  or 
one  or  more  Junctions,  with  8«Jd  main  line,  at 
one  or  more  points, to  a  terminus  in  said  portion 
of  the  State  of  Oregon  west  of  said  Cascade  range 
of  mountains,  or  to  a  Junction  with  said  main 
line, or  to  a  terminus  or  termini  at  one  or  more  sea- 
ports on  the  shores  of  the  Pacific  Ocean,  all  as 
may  from  time  to  time  be  determined  by  actual 
surveys;  as  also  to  purchase,  build,  construct, 
own.  equip  and  operate,  or  to  enter  into  agree- 
ments to  run  over  or  to  lease  (1)  any  line  or  lines, 
branch  or  branches,  of  railway  or  railways,  rail- 
road or  railroads,  that  may  connect  with  or  be- 
come attached  to,  or  meet  or  become  a  part  of 
the  said  main  line  or  its  main  branch  or  any  of 
its  branches  hereinbefore  designated;  or  (2)  such 
other  main  or  branch  line  or  lines,  or  extensions 
of  any  railway  or  railways,  railroad  or  railroads, 
made  in  connection  with  this  company's  main 
line,  or  of  any  of  its  branches,  or  separate  and 
distinct  therefrom,  all  in  such  manner  of  way  or 
form  and  on  such  terms  as  said  company  shall 
from  time  to  time  deem  advisable  and  for  its  in- 
terests, and  the  doing  and  performing  of  all  other 
operations  connected  with  said  desi^ated  rail- 
way or  railways,  railroad  or  railroads,  or 
branches  thereof,  or  in  connection  with  other 
railways  of  a  similar  or  diiferent  nature,  the 
doing  and  performing  of  which  this  said  com- 
pany shall  at  any  time  deem  advisable  and 
for  its  interests  in  the  carrying  out  of  its  busi- 
ness. 

'*  Third.  The  building,  constructing,  purchas- 
ing, or  otherwise  acquinng,  holdine,  equipping, 
owning  and  operatmg,  or  the  leasine  and  oper- 
ating, or  the  leasing,  eouipping,  and  operating, 
or  the  selling,  transferring,  or  otherwise  dispos- 
ing of,  and  the  working  and  using  of  any  other 
raSway  or  railroad,  or  of  any  wharves.  Jetties, 
steamboat,  or  steamship,  stage,  or  of  any  canals, 
locks,  bridge,  day  road,  plank  road,  turnpike, 
back,  truck,  or  express  lines,  or  any  other  line, 
lines,  or  means  for  the  transportation  of  freight 
or  passengers,  or  either  or  both,  now  constructed 
or  operated  in  whole  or  in  part,  or  which  may 
hereafter  be  constructed  or  operated  in  whole  or 
in  part,  in  either  of  the  said  States  of  Oregon,  Cal- 
ifornia, or  Nevada,  or  said  Territorfto  of  Wash- 
in^n  or  Idaho,  and  that  whether  in  connection 
with  or  separate  and  distinct  from,  and  as  line 
or  means  mdependent  of  said  railway  or  rail- 
ways, railroad  or  railroads,  so  to  be  built,  con- 
structed, purchased,  owned,  equipped,  or  ope- 
rated as  aforesaid  by  this  company." 

The  petition  also  avers  that  the  company  has 
complied  with  the  Statute  of  Oregon,  which 
authorizes  corporations  of  foreign  countries  to 
do  business  in  that  State  upon  complying  with 
certain  requirements.  On  this  averment  no 
issue  is  raised. 

It  also  alleges  that  on  August  1,  1881,  the 
plaintiff,  by  an  indenture  of  fease,  demised  to 
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the  defendant  a  certain  railway  or  railroad 
owned  by  the  plaintiff,  in  the  State  of  Oregon, 
with  its  stations,  depots,  and  other  property 
connected  therewith,  for  a  term  of  nmety-eiz 
years  from  the  date  of  the  lease;  and  that  the  de- 
fendant, by  the  terms  of  said  indenture,  coven- 
anted  and 'agreed  to  pay  the  plaintiff  therefor 
the  yearly  rental  of  twenty-eight  thousuid 
pounds  sterling,  in  equal  half-yearly  payments, 
on  the  15th  of  May  and  the  llth  of  November 
in  each  year  in  advance.  It  then  proceeds  to 
allege  "that  upon  the  execution  of  said  indenture 
of  lease,  the  said  defendant  entered  into  posses- 
sion of  said  demised  property,  and  has  continued 
in  the  enjoyment  of  the  same  to  the  present  time, 
but  that  on  the  15th  of  May,  18^, the  defendant, 
pretending  that  neither  it  nor  the  plaintiff  was 
authorized  or  empowered  by  law  to  enter  into 
said  indenture  of  lease,  tendered  and  offered  to 
restore  possession  of  said  demised  property  to 
plaintiff  in  its  then  condition,"  and,  disavowing 
the  obligation  of  the  lease,  refused  to  pay  any 
further  rent;  wherefore  the  plaintiff  prays 
Judgment  for  the  sum  of  $68,181. 

The  substance  of  the  numerous  answers  and 
amended  answers  is,  that  the  defendant  denies 
that  the  plaintiff  has  any  corporate  existence; 
avers  that  it  had  no  power  or  authority  to 
make  the  contract  or  lease  as  stated  in  the  pe- 
tition, and  that  the  contract,  although  sig^d 
by  the  president  of  the  defendant  company, 
with  the  seal  of  that  company  attached,  and  the 
signature  of  the  secretary,  by  order  of  its  board 
of  directors,  is  also  without  legal  authority,  and 
is  not  binding  upon  the  defendant  In  fact, 
the  essence  of  the  defense  and  of  the  whole 
controversy  is,  whether  these  companies  had 
power  under  their  organization  as  corpora- 
tions to  make  the  contract  of  lease  which  is 
the  foundation  of  this  action. 

The  defendant  avers  that  it  has  fully  paid 
the  rent  due  under  the  lease  for  the  term  end- 
ing Maj^  15,1881,  from  which  time  it  disavowed 
the  obligatory  force  of  the  contract,  and  offered 
to  return  ana  deliver  up  to  the  plaintiff  all  the 
property  it  held  under  the  lease. 

It  appears  also  by  the  pleadings,  both  on  the 
part  of  the  plaintiii  and  defendant,  that  they 
entered  into  an  agreement,  by  which  the  de- 
fendant company  was  to.continue  to  use  the  road 
for  the  time  being,  in  order  to  prevent  serious 
loss  arising  from  the  disruption  of  the  relations 
of  the  two  raUroads,  but  that  such  use  was  not 
to  be  construed  as  being  under  the  lease,  nor 
as  binding  either  party  beyond  what  the  law 
would  imply  if  this  arrangement  had  not  been 
made.  There  is  also  an  averment  in  the  petition 
that  tiie  property"  was  not  in  the  same  condition 
when  the  offer  to  return  it  was  made  as  it  was 
when  it  was  received;  but  this  is  denied  in  the 
answer,  and  as  no  proof  was  taken  in  regard  to 
that  fact  it  can  make  no  figure  in  the  case  as 
presented  to  this  court. 

The  two  questions  presented  on  this  demur- 
rer, and  the  only  ones  necessary  to  be  consid- 
ered, are: 

First.  Whether  the  plaintiff,  the  Oregonian 
Railway  Company  (Limited),  organized  under 
the  Laws  of  Great  Britain,  with  such  aid  as  the 
Statute  of  Oregon  gives  to  it  in  reference  to 
business  done  m  that  State,  had  the  power  to 
lease  its  railroad  to  the  defendant  company; 
and. 
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Second.  Whether  the  Oregon  Raflway  and 
Navigation  Companj,  the  defendant  in  the  ac- 
tion, organized  under  the  Laws  of  the  State  of 
Oregon,  had  the  legal  capacity  and  lawful  pow- 
er to  make  said  lease  on  its  part 

Although  the  lease  itself,  which  is  the  foun- 
dation of  this  acUon,  is  not  found  in  the  plead- 
ings, nor  in  the  record,  the  statements  in  regard 
to  It  made  by  the  petition,  amended  petition, 
and  answers  leave  no  question  as  to  its  nature  or 
character  so  far  as  it  affects  the  two  questions 
here  suggested. 

It  may  he  considered  as  the  established  doc- 
trine of  this  court  in  regard  to  the  powers  of 
corporations,  that  they  are  such  and  such 
only  as  are  conferred  upon  them  by  the  Acts 
of  the  Legislatures  of  the  several  States  under 
which  they  are  organized.  A  corporation  in 
this  country,  whatever  it  may  have  been  in 
England  at  a  time  when  the  Crown  exercised 
the  H^t  of  creating  such  bodies,  can  only 
have  an  existence  under  the  express  law  of  the 
State  or  Sovereignty  by  which  it  is  created. 
And  these  powpxs,  where  they  do  not  relate  to 
municipal  corporations  exercising  authority 
confened  solely  for  the  benefit  of  the  public, 
and  in  some  sense  parts  of  the  body  i>olitic  of 
the  State,  have  in  this  countnr  untu  within  re- 
cent years  always  been  conferred  by  special 
Acts  of  the  legislative  body  under  which  they 
claim  to  exist.  But  the  rapid  growth  of  cor- 
I)orations,  which  have  come  to  take  a  part  in 
all  or  nearly  all  of  the  business  operations  of 
the  country,  and  especially  in  enterprises  re- 
ouiring  large  aggregations  of  capital  and  in- 
aividual  energy,  as  well  as  their  success  in 
meeting  the  needs  of  a  vast  number  of  most 
important  commercial  relations,  have  demand- 
ed tiie  serious  attention  and  consideration  of 
law  makers.  And  while  valuable  services  have 
been  rendered  to  the  public  by  this  class  of  or- 
ganizations, which  have  stimulated  their  for- 
mation by  numerous  special  Acts,  it  came  §t 
last  to  be  perceived  that  they  were  attended  bv 
many  evils  in  their  operation  as  well  as  much 
good,  and  that  the  hasty  manner  in  which  they 
were  created  by  the  Jjegislatures,  sometimes 
with  exclusive  privileges,  often  without  due 
consideration  and  under  the  influence  of  im- 
proper motives,  frequently  led  to  bad  results. 

Whether  it  was  this  consideration,  or  mainly 
the  desire  to  fix  some  more  uniform  rule  by 
which  the  rights  and  powers  of  private  cor- 
porations, or  those  for  pecuniary  profit,  should 
come  into  existence,  it  is  certain  that  not  many 
years  ago  State  Oonstitutions  which  were 
formed  or  remodeled  came  to  have  in  them  a 
provision  like  that  which  is  now  to  be  found 
in  the  Constitution  of  the  State  of  Oregon,  art 
XI,  8  3: 

"  Corporations  may  be  formed  under  general 
laws,  but  shall  not  l>e  created  by  special  laws, 
except  for  municipal  purposes.  AD  laws 
passed  pursuant  to  tnis  section  may  be  altered, 
amended,  or  repealed,  but  not  so  as  to  impair 
or  destroy  any  vested  corporate  rights." 

Outside  of  the  powers  conferred  and  the 
privileges  granted  to  these  organizations  by  the 
statutes  under  which  they  enai,  they  are  m  all 
Itie  States  of  the  Union  which,  li^  Oregon, 
have  the  common  law  as  the  foundation  of 
tlieir  Jurisprudence,  governed  by  that  common 
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law;  and  it  is  the  established  doctrine  of  this 
court,  and,  with  some  exceptions,  of  the  States 
in  which  that  common  law  prevails,  as  well  as 
of  Great  Britain,  from  which  it  is  derived,  that 
such  a  corporation  can  exercise  no  power  or 
authority  which  is  not  granted  to  it  by  the  char- 
ter under  which  it  exists,  or  by  some  other  Act 
of  the  Legislature  which  granted  that  charter. 

This  proposition  has  been  before  thb  court 
more  than  once  in  recent  years.  It  was  vc^ 
fully  considered  in  Thomas  v.  West  Jersey  Bau- 
road  Company,  101  U.  S.  71  [25:950],  which 
resembled  the  case  before  us  in  several  im- 
portant features. 

The  Millville  and  Glasshoro  Railroad  Com- 
pany, incorporated  under  the  Laws  of  New 
Jersey,  entered  into  an  agreement  with  Thomas 
and  others  for  the  lease  of  its  railroad  for  twenty 
years.  It  was  agreed  that  the  company  might 
at  any  time  tenmnate  the  lease  and  retake  pos- 
session of  the  railroad:  in  which  case  any  loss 
or  damage  incurred  by  the  lessees  should  be 
equitably  adjusted  by  arbitration,  and  the 
amount  be  paid  by  the  company.  This  con- 
tract was  made  in  1859,  and  the  lessees  took 
control  of  the  property  and  used  it  until  1867, 
when  they  were  served  with  a  notice  by  the 
lessor  terminating  the  lease.  A  suit  was 
brought  to  recover  the  damages  mentioned  in 
the  contract,  which  came  nom  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania  to  this  court  where 
it  was  very  elaborately  argued,  and  received 
the  earnest  consideration  of  the  court,  as  may 
be  perceived  from  the  report  of  the  case.  The 
opinion,  which  was  concurred  in  by  all  the 
Judges  who  sat  in  the  case,  contains  a  full  re- 
view of  the  decisions  of  the  Engli^  courta  on 
the  subject  discussed,  and  also  of  previous  de- 
cisions of  this  court 

The  question  turned  altogether  upon  the 
I)ower  of  the  railroad  com^ny,  under  its  char- 
ter and  the  Laws  of  New  Jersey,  to  make  the 
lease  by  which  its  road  was  turned  over  for 
twenty  years  to  the  absolute  control  of  other 
parties.  The  right  to  do  this  was  asserted  un- 
der the  following  language  in  the  charter  of 
the  company: 

"That  it  shall  be  lawful  for  the  said  company, 
at  any  time  during  the  continuance  of  Ua 
charter,  to  make  contracts  and  engagements 
with  any  other  corporation,  or  with  individuals, 
for  the  transporting  or  conveying  any  kinds  of 
goods,  produce,  merchandise,  freight,  or  pas- 
sengers, and  to  enforce  the  fulfillment  of  such 
contracts." 

But  the  court  said  that  it  was  impoealble  un- 
der any  sound  rule  of  construction  to  find  to 
this  language  a  permission  to  sell,  lease,  or 
transfer  to  others  the  entire  railrckad  and  the 
rights  and  franchises  of  the  corporation. 

The  cases  of  Ashbury  Railway  Oarriags  S 
Iron  Company  v.  Biehs,  L.  R  7  U.  L.  INS8,  de- 
cided in  the  House  of  Lords  in  1876,  and  Bast 
AngUan  Railway  Co,  v.  EasUm  Counties  RaiU 
way  Company 1 11 C.  B.  775.  were  also  reviewed, 
with  several  others  of  a  similar  character  from 
the  reports  of  the  highest  courts  of  Engiand,  in 
which,  as  this  court  said— 

"The  broad  doctrine  was  established  that  a 
contract  not  within  the  scope  of  the  powers 
conferred  on  the  corporation  cannot  be  made 
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valid  by  the  assent  of  every  one  of  the  share- 
holders, nor  can  it  by  anv  partial  performance 
become  the  foundation  oi  a  right  of  action." 

123]  Reference  was  also  made  In  the  same  opinion 
to  the  case  of  York  A  Maryland  Line  Bad/road 
Company  v.  Wtnans,  68  U.  8.  17  How.  80  [15: 
27J,  which  held  that  a  corporation  which  nas 
undertaken  to  construct  and  operate  a  railroad 
cannot,  by  alienating  its  right  to  use  and  its 
powers  of  control  ana  supervision,  avoid  the 
responsibility  that  it  assumed  in  accepting  the 
charter.  The  court  said:  "The  corpoimtion 
cannot  absolve  itself  from  the  performance  of 
its  obligations  without  the  consent  of  the  Legis- 
lature.'^ To  this  effect  were  cited  Beman  v. 
Ruffofd,  1  Sim.  K.  &  650,  and  Wineh  v.  B^ 
kenhead,  L.  A  0.  J.  R  Oo,  18  Eng.  L.  ft  Eq. 
606. 

Afterwards,  in  Orem  Bay  d  M.  R,  (h.  v. 
Union  Steamboat  Oo,  107  U.  8.  08  [87:  418], 
the  case  of  Thomoi  v.  Weti  Jeney  B.  Vo.  iupra, 
was  referred  to  with  approbation. 

Still  later,  in  the  case  of  Pa.  R  (h.  v.  8t, 
Louii,  A.  A  T.B.R  Oo.  118  U.  8.  290,  802 
[80:  ^,  92],  where  the  whole  question  was  re- 
considered after  a  full  argument,  the  oondu- 
•ion  was  stated  in  the  following  Umguage: 

'H^e  think  it  may  be  stated,  as  the  lust  re- 
sult of  these  cases  and  on  sound  principle,  that 
unless  specially  authorized  by  its  charter,  or 
aided  by  some  other  legislative  action,  a  rail- 
road company  cannot,  oy  lease  or  any  other 
contract  turn  over  to  another  company,  for  a 
long  period  of  time,  its  road  and  all  its  appur- 
tenances, the  use  of  its  franchises,  and  the 
exercise  of  its  powers;  nor  can  anv  other  rail- 
road company  without  similar  autnoritv  mi^e 
a  contract  to  receive  and  operate  sucn  road, 
franchises,  and  property  of  the  first  corpora- 
tion, and  that  such  a  contract  Is  not  among  the 
ordinary  powers  of  a  railroad  company,  and  is 
Dot  to  be  presumed  from  the  usual  grant  of 
powers  in  a  railroad  charter." 

It  may  be  considered  that  this  is  the  Law  of 
the  State  of  Oreaon,  except  as  it  has  been  cd- 
tered  or  modifiea  by  its  Constitution  and  stat- 
utes. 


We  are  here  met  with  an  embarrassment  aris- 
ing out  of  the  drcumstanoe  tlmt  neither  the 
plaintiff  nor  the  defendant  in  the  present  case 
professes  to  exercise  its  powers  under  any 
special  charter  conferred  on  it  by  the  Leffisla- 
ture  of  OrMon.  That  State,  m  accordance 
with  the  principle  laid  down  in  its  Constitu- 
[24]  tion,  to  which  we  have  already  referred,  passed 
general  laws  for  the  formation  of  private 
corporations.  See  Laws  of  Oregon  0eady's 
Comp.),  chap.  YIIL  Under  title  I,  section  1 
reads  as  follows: 

"  Whenever  three  or  more  persons  shall  de- 
sire to  incorporate  themselves  for  the  purpose 
of  engaging  in  any  lawful  enterprise,  business, 
pursuit,  or  occupation,  they  may  do  so  in  the 
manner  provided  in  this  Act." 

Provision  is  then  made  for  the  manner  in 
which  these  persons  shall  constitute  themselves 
a  corporation,  by  filing  articles  of  association, 
acknowledged  before  a  proper  officer,  in  the 
ofllce  of  the  Secretary  of  State  and  in  that  of 
the  clerk  of  the  county  where  the  business  is 
to  be  carried  on.    What  these  articles  shall  con- 
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tain  is  specified  with  some  particularity.  But 
titl«>  n  of  this  same  chapter  is  more  important 
in  regard  to  the  matter  at  issue,  because  it  re- 
lates, among  other  things,  to  oorponOions  which 
are  organized  for  the  construction  of  railroads. 
The  mode  of  their  formation  is  the  same  as 
that  of  those  coming  under  Utle  I,  but  the  dec- 
laration of  the  powers  which  may  be  exercised 
by  railroad  corporations  may  biecome  impor- 
tant in  the  consideration  of  the  present  case. 

By  the  Act  of  the  L^jslatureof  October  21, 
1878,  Session  Laws,  96,  it  is  provided  "  that 
any  foreign  corporation  incorporated  for  the 
purpose  of  constructing  and  operating,  or  for 
the  purpose  of.  or  with  the  power  o^  acquir- 
ing and  operating  any  railway,  .  .  .  shflOl,  on 
compliance  with  the  laws  of  this  State  for  the 
regulation  of  foreign  corporations  transacting 
business  therein,  have  the  same  rights,  powers 
and  privileges^  as  a  domestic  corporation 
formed  for  such  purpose,  and  no  more. 

When  we  have  found,  therefore,  what  pow- 
ers were  conferred  by  the  Laws  of  Oregon  on 
the  defendant  corporation  in  this  case  we  shall 
also  have  determmed  that  the  powers  of  the 
plaintiff  corporation  were  no  greater  with  re- 
gard to  the  same  subject  matter,  so  far  as  the 
statutes  are  concerned,  except  as  it  may  be 
shown  that  other  powers  are  given  by  some  ex- 
press statute. 

It  may  also  be  conceded,  at  the  outset  of  the 
argument,  that  the  memorandum  made  under 
the  Oompanies*  Act  of  1863  by  the  plaintiff, 
and  tiie  articles  of  association  -made  under  the 
Laws  of  Oregon  by  the  defendant,  both  con- 
tain dedaraaons  of  the  powers  of  these  com- 
panies and  of  each  of  them  to  buy  or  sell  or 
lease  railroads.  The  only  question,  therefore, 
to  be  considered  is  whether  this  declaration  of 
power  is  authorized  by  the  Laws  of  Or^n. 

It  is  argued  that  the  articles  of  association, 
under  the  Oregon  Law,  and  the  memorandum 
of  association,  under  the  Companies'  Act  of 
Great  Britain, are  themselves  the  equivalent  of  an 
Act  of  incorporation  by  the  Legislature,  and 
that  whatever  is  found  as  a  grant  of  power,  or 
description  of  the  purpose  of  the  company, 
set  forth  in  such  articles  or  memorandum,  is 
tantamount  to  a  legislative  Act  A  phraoe  in 
the  opinion  of  the  court  in  Thomoi  v.  WeU 
Joney  BaHroad  Oo.  iupra,  is  cited  as  support- 
ing this  proposition,  namely:  "The  memoran- 
dum of  association,  as  Lord  Cairns  said  stands 
in  place  of  a  legisktive  charter."  But  what 
was  meant,  both  by  Lord  Cairns  and  by  this 
court,  was  that  anything  not  claimed,  granted 
or  described  in  sucn  instrument  in  relation  to 
the  powers  and  business  of  the  corporation  could 
not  be  held  to  be  a  part  of  them  by  construc- 
tion; in  other  words,  that  its  powers  could  not 
exceed  those  enumerated  therein.  It  was  nec- 
effiarily  implied  in  such  a  remark  that  anything 
in  such  articles  or  memorandum  not  warranted 
by  the  statutes  in  question,  authorizing  the  for- 
mation of  corporate  bodies,  was  void  lor  want 
of  authori^. 

Of  course  any  authori^  for  the  exercise  of 
corporate  powers,  derived  from  the  Laws  of 
Oregon,  must  be  in  accord  with  the  Constitu- 
tion of  that  State  audits  statutes  upon  that  sub- 
ject. The  constitutional  provision,  above 
quoted,  that  corporations  shall  not  be  created 
by  special  laws,  out  may  be  formed  under  gen- 
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eral  laws,  implies  that  do  priyate  corporation  I 
oocdd  be  created  thereafter  until  such  general 
law  had  been  enacted,  and  that  it  thereupon 
became  the  fundamental  law  of  the  State  in  re- 
gard to  all  corporations  formed  under  it.  It 
&  idle  to  say,  therefore,  that  any  corporation 
could  assume  to  itself  powers  of  action  by  the 
mere  declaration  in  its  articles  or  memorandum 
that  it  possessed  them. 

We  have  examined  with  much  care  the  two 
[  2  6  J  statutes  already  referred  to  concerning  in  corpo- 
rations, enacted  in  accordance  with  that  consti- 
tutional provision,  and  do  not  find  any  express 
authority  for  a  rsdlroad  company  to  lease  its 
road  for  an  indefinite  period,  or  for  it  to  take 
such  a  lease;  nor  are  we  able  to  find  any  gen- 
eral language  in  those  statutes,  or  either  of 
them,  in  relation  to  the  powers  that  mav  be 
conferred  upon  corporations,  which  justifies  a 
departure  irom  tiie  principles  laid  down  in 
Thomas  v.  Railroad  ihmpany. 

It  is  to  be  remembered  that  where  a  statute 
making  a  grant  of  property,  or  of  powers,  or 
of  franchises,  to  a  private  Individual  or  a  pri- 
vate corporation,  becomes  the  subject  of  con- 
struction as  regaids  the  extent  of  the  grant,  the 
universal  rule  is  that  in  doubtful  points  the 
construction  shall  be  against  the  grantee  and 
in  favor  of  the  Government  or  the  general  pub- 
lic. As  was  said  in  the  case  of  Charles  Riter 
Bridge  v.  Warren  Bridge,  86  U.  S.  11  Pet  420 
[9:7781:  "  In  this  court  the  principle  is  recog- 
nized tnat  in  grants  by  the  public  nothinj^  msses 
by  implication."  See  also  Dubuque  £  P.  R, 
Co,  V.  LitdiMd,  64  U.  8.  28  How.  66  [16:5001; 
8t.  Clair  Co,  Turnpike  Co.  v.  lU,  96  U.  S.  6iB 
[24:651]. 

Therefore,  If  the  articles  of  association  of 
these  two  corporations,  instead  of  being  the 
mere  adoption  by  the  corporators  Uiemselves  of 
the  declaration  of  their  own  purposes  and 
powers,  had  been  an  Act  of  the  Legislature  of 
Oregon  conferring  such  powers  on  the  corpo- 
ratioDS,  thev  would  be  subject  to  the  rule 
above  statea  and  to  rigid  construction  in  re- 

Sird  to  the  powers  granted.  How  much  more, 
en,  shoula  this  rule  be  applied,  and  with  how 
xnuch  more  reason  should  a  court  called  upon 
to  determine  the  powers  granted  by  these  ar- 
ticles of  association  construe  them  rigidly,  with 
the  stronger  leaning  in  doubtful  cases  in  favor 
of  the  public  and  si;ain8t  the  private  corpora- 
tion. 

We  have  to  consider,  when  such  articles  be- 
come the  subject  of  construction,  that  they  are 
in  a  sense  ex  parte;  their  formation  and  execu- 
tion— what  shall  be  put  into  them  as  well  as 
what  shall  be  left  out,  do  not  take  place  under 
the  supervision  of  my  official  authority  what- 
ever. They  are  the  production  of  private  citi- 
zens, gotten  up  in  the  interest  of  the  parties 
who  propose  to  become  corporators,  and  stim- 
[27  ]  ulated  by  their  zeal  for  the  personal  advantage 
of  the  parties  concerned  rather  than  the  gener- 
al gooo. 

These  articles,  when  signed  by  the  corpora- 
tors, acknowledged  before  anv  justice  oi  the 
peace  or  notary  public,  and  filed  in  the  office 
of  the  Secretary  of  State  and  the  clerk  of  the 
proper  county,  become  complete  and  operative . 
They  are,  so  far  as  framed  in  accordance  with 
law,  a  substitute  for  ledslation  put  in  the  place 
of  the  will  of  the  people  of  the  State,  formerly 
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expressed  by  Acta  of  the  Legislature.  Neither 
the  officer  who  takes  such  acknowledgment, 
nor  those  who  file  the  articles,  have  any  power 
of  criticism  or  reiection.  The  duty  of  the  first 
is  to  certify  to  the  fact,  and  of  the  second  to 
simply  mark  them  filed  as  public  documents^ 
in  their  respective  offices. 

These  articles,  which  necessarily  aasome  by 
the  sole  action  of  the  corporators  enormous 
powers,  many  of  which  have  been  heretofore 
considered  of  a  public  character,  sometimes  af- 
fecting the  interests  of  the  public  very  largely 
and  very  seriously,  do  not  commend  thems^es 
to  the  Judicial  mind  as  a  class  of  instruments 
requiring  ortustifying  any^  very  liberal  con- 
struction. Wnere  the  question  is whetiier they 
conform  to  the  authority  given  by  statute  in  re- 
gard to  corporate  organizations.  It  is  always  to 
be  determined  upon  just  construction  of  the 
powers  granted  tnerein,  with  a  due  regard  for 
all  the  other  laws  of  the  State  upon  that  sub- 
ject, and  the  rule  stated  above. 

It  is  not  urged  with  much  apparent  confi- 
dence that  there  is  anything  in  the  general  pro- 
visions of  the  Laws  of  Oregon,  in  relation  to 
the  formation  of  private  corporations,  which 
are  to  be  found  in  chapter  YIU,  titles  1  and  2» 
Deady's  Comp.,  which  by  express  terms  au- 
thorizes a  corporation  to  include  within  the 
powers  enumerated  in  its  articles  of  associa- 
tion that  of  making  such  a  lease  as  the  one 
which  is  the  subject  of  this  action .  Argumenta 
based  upon  these  laws  are  founded  upon  the 
implication  that  building  railroads  is,  within 
the  meaning  of  section  1  of  title  I,  a  '*  lawful 
enterprise,  Dusiness,  pursuit  or  occupation;** 
and  the  further  inference  that  the  power  of 
leasing  a  railroad,  either  as  a  lessor  or  a  lessee,  is 
one  which  is  incident  and  proper  to  the  pur- 
suit of  the  lawful  business  of  constructing  and 
operating  a  railroad.  The  same  argument  is 
drawn  from  the  general  fact  that  title  II  recog- 
nizes the  authority  of  corporations  organized 
for  the  construction  of  railroads,  macaoamized 
roads,  plank  roads,  clay  roads,  canals,  or 
bridges,  to  appropriate  lands  for  their  neoessarj 
uses  DV  the  exercise  of  the  right  of  eminent  do- 
main m  the  manner  pointed  out 

The  binguage  of  the  Statute  of  New  Jersey 
(quoted  in  Thomas  v.  West  Jersey  R,  Qk,  fupra}^ 
under  which  it  was  urged  that  the  raimNid 
company  had  authority  to  make  the  lease  in 
oontroversy,  was  quite  as  general  and  as  liberal 
in  its  description  ot  the  powers  which  that  cor- 
poration was  authorized  to  exercise  as  anything 
to  be  found  in  the  Oregon  statutes.  In  fact, 
in  the  authority  which  was  given  to  that  com- 
pany in  regard  to  making  contracts  for  the 
transportaUon  of  passengers  and  freight,  and 
the  doing  of  a  general  railroad  business  witli 
other  oorporatk>ns  and  private  perK>ns,  it  ap- 
proaches nearer  the  power  to  make  leases  thaD 
anything  which  is  to  be  found  in  the  laws  of 
Oregon  I  yet  this  court  held  that  although  it 
was  a  direct  authority  from  the  Legislature  it- 
self, and  not  subject  to  the  restrictive  criticisms 
above  suggested,  the  lease  made  in  that  case  was 
ultra  vires,  and  without  authority  on  the  pact 
of  the  company. 

Another  important  consideratioa  to  be  ob- 
served, peculiarly  applicable  to  the  acts  of  cor^ 
porations  formed  by  the  corporators  themselves^ 
declaring  what  businen  tl^y  areaboot  to  pnr^ 
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sue,  and  the  powers  which  they  purpose  to  ex- 
ercise in  carrying  it  on,  is  that  while  the  thing 
to  he  done  may  be  lawful  in  a  general  way, 
there  are  and  must  be  limitations  upon  the 
means  by  which  it  is  to  be  done  or  the  purpose 
carried  out,  which  the  articles  of  incorporation 
cannot  remove  or  violate.  A  companv  might 
be  authorized  by  its  articles  to  establish  a  large 
manufactory  in  a  particular  locality,  and  might 
be  held  to  be  a  valid  incorporation  with  sufficient 
powers  to  prosecute  the  business  described;  but 
such  articles,  although  mentioning  the  particu- 
lar place,  would  not  empower  the  companv,  in 
the  exercise  of  the  power  thus  conferred,  to 
carry  on  a  business  injurious  to  the  health  or 
comfort  of  those  living  in  that  vicinity. 
[29]  Instances  might  be  multiplied  in  which 
XMwers  described  in  general  terms  as  belonging 
to  the  objects  of  the  parties  who  thus  become 
incorporatod  would  be  valid;  but  the  corpora- 
tion, in  carrying  out  this  general  purpose^  would 
not  be  autbori^  to  exercise  the  powers  neces- 
sary for  so  doing  in  any  mode  which  the  law 
of  the  State  would  not  Justify  in  any  private 
person  or  any  unincorporated  body.  The  man- 
ner in  which  these  powers  shall  he  exercised, 
and  their  subjection  to  the  restraint  of  the  gen- 
eral laws  of  the  State  and  its  general  principles 
of  public  policy,  are  not  in  anv  sense  enlarged 
by  inserting  in  the  articles  oi  association  the 
authority  to  depart  therefrom. 

In  the  absence  of  anything  in  the  general  in- 
corporation Act,  we  are  referred  to  several 
statutes  of  the  State  of  Oregon,  which,  while 
not  specifically  granting  to  railroad  companies 
the  right  to  lease  their  property  or  to  take  other 
railroads  under  lease  from  their  owners,  are 
fupposed  by  implication  to  recognize  such  right 
in  ail  railroad  companies.  We  are  furnished 
with  a  list  of  statute^  of  that  State  in  which 
the  word  ^'assigns"  is  used  in  regard  to  oorpo- 
ntions,  seneraUy  in  the  phrase  * 'successors  or 
assigns,'^ from  which  it  is  sought  to  imply  the 
general  i^oposition  that  a  corporation  may  as- 
ngn  all  ita  property.  A  special  reference  is 
made  to  the  Act  of  October  22, 1880,  bv  which 
the  Legislature  mnted  to  the  "Oregonian  Rail- 
way Company  (Limited),  the  right  of  way  and 
station  ^rounds  over  the  state  lands,  and  termi- 
nal facilities  upon  the  public  grounds  at  the 
City  of  Portland." 

The  preamble  to  this  statute  is  quite  lengthy, 
and,  taken  in  connection  with  the  enacting 
clause,  shows  very  plainly  that  the  prindpcu 
object  aimed  at  was  to  give  to  that  company, 
so  far  as  the  Legislature  could  do  so,  certain 
rights,  privileges,  and  easements  upon  the  pub- 
lic grounds,  streets,  and  levee  in  that  dw,  on 
and  near  the  banks  of  the  Willamette  luver, 
for  its  depots  and  wharves  and  the  operadons 
of  its  railroad.  After  these  are  fully  spedfied, 
m  proviso  is  added,  "That  the  said  Oregonian 
Railway  Company  (Limited),  or  its  assigns, 
shall  have  no  power  to  sell,  convey  or  assign 
the  premises  or  rights  kerAy  granted,  or  any 
[30]  piir(  or  parcel  thereof,  to  any  person,  persons, 
firm,  or  corporation,  save  only  with  ana  as  part 
and  parcel  of  and  as  appurtenant  to  the  railway 
now  built  and  owned  by  said  company  and 
now  in  process  of  construction  by  it 

it  is  strenuously  argued,  and  with  some  de- 
gree of  plausibility,  that  tiie  language  of  this 
proviso,  and  the  use  of  the  words  "successors" 
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and  "assigns"  in  other  statutes,  which  are  re- 
ferred to,  imply  that  by  the  law  of  Oregon 
railroad  companies  mav  make,  and  must  bo 
supposed  to  be  capable  of  making,  assignments. 
But  whatever  may  have  been  the  intent  in  the 
minds  of  the  legislators  in  usine  these  words, 
it  is  not  precisely  the  form  in  which  we  would 
expect  to  find  a  frrant  of  the  power  to  sell,  t» 
lease,  or  to  transfer  the  title,  ownership,  or  use 
of  railroad  lines,  the  property  belonging  there- 
to, apd  the  franchises  necessarv  to  carry  them 
on,  by  one  corporation  to  another. 

One  of  the  most  important  powers  witb 
which  a  corporation  can  be  invest^  is  the  right 
to  sell  out  its  whole  property,  together  with  the 
franchises  under  which  it  is  operated,  or  the 
authority  to  lease  its  property  for  a  long  term 
of  years.  In  the  case  of  a  railroad  company 
these  privileges,  next  to  the  right  to  build  ana 
operate  its  railroad,  would  he  the  most  im* 
portant  which  could  be  given  it,  and  this  idea 
would  impress  itself  upon  the  Legislature. 
Naturally,  we  would  look  for  the  autuority  to 
do  these  things  in  some  express  provision  of 
law.  We  would  suppose  that  if  the  Legislature 
saw  fit  to  confer  such  rights  it  would  do  so  in 
terms  which  could  not  m  misunderstood.  To 
infer,  on  the  contrary,  that  itdther  intended  to 
confer  them  or  to  recognize  that  they  alread  v 
existed,by  the  simple  use  of  the  word '  'assigns,^ 
a  very  loose  and  indefinite  term,  is  a  stretch  of 
the  power  of  the  court  in  making  implications 
which  we  do  not  fed  to  be  Justified. 

The  legislators  who  enacted  these  statutes 
may  have  had  an  idea  that  there  were  certain 
things  which  corporations  could  assign;  they 
may  have  used  the  expressions  to  which  we 
have  referred  in  a  very  loose  instead  of  a  tech- 
nical sense;  or  thev  may  have  supposed  that 
cases  might  arise  where  ndlroad  property  going 
by  some  operation  of  law,  as  banKruptcy  or 
foreclosure,  from  the  hands  of  its  original  own- 
ers into  the  possession  of  other  persons,  would 
Justify  the  description  of  the  latter  by  the  words 
''successors  or  affiigns."  In  usinff  these  terms 
they  may  have  thought  that  authority  might 
be  given  by  future  statutes,  either  generallv  to 
all  corporations  or  to  some  special  organization, 
to  sell  or  transfer  the  corporate  propertv  or 
some  part  of  it.  But,  whatever  may  have  been 
thdr  purpose,  we  think  the  argument  is  a 
forced  one,  which  would  vest  in  railroad  com- 
panies the  general  power  to  sell  or  lease  their 
property  or  franchises,  or  to  make  contracts  to 
Duy  or  take  leases  of  the  same  from  other  rail- 
roful  corporations,  from  the  use  which  is  made 
of  these  indefinite  terms  "successors  or  a» 
signs." 

This  question  came  up  in  Thamas  v.  West 
Jertev  Eaiiroad  Company,  tupra,  in  which,  as 
already  stated,  a  lease  by  the  railroad  company 
of  its  road  and  corporate  franchises  was  held 
to  be  vdd.  While  the  lease  was  in  full  opera- 
tion, an  Act  was  passed  by  the  Legislature  of 
New  Jersey  declaring  it  unlawful  for  the  di> 
rectors,  lessees,  or  agents  of  that  railroad  com- 
pany to  charge  more  than  8(  cents  per  mile  for 
the  carrying  of  passengers.  It  was  insisted 
that  this  use  of  the  wora  "lessees"  applied  to 
the  then  existing  lessees  of  that  road,  and 
operated  as  a  ratification  by  the  State  Legisla- 
ture of  the  lease  under  which  they  held  it  In 
discussing  this  subject  the  court  siAid: 
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"It  may  be  fairly  inferred  that  the  Legisla- 
ture koew  at  the  tune  the  statute  was  passed 
that  the  lessees  were  running  the  roaa,  and 
claiming  to  do  so  as  lessees  of  the  corporation. 
It  was  not  important  for  the  purpose  of  the  Act 
to  decide  whether  this  was  done  under  a  law- 
ful contract  or  not.  No  inquiry  was  probably 
made  as  to  the  terms  of  that  lease,  as  no  infor- 
mation on  that  subject  was  needed.  The  Leg- 
islature was  determined  that  whoever  did  run 
the  road  and  exercise  the  franchises  conferred 
OD  the  company,  and  under  whatever  claim  of 
right  this  was  done,  should  be  bound  by  the 
rates  of  fare  established  by  the  Act.  Hence, 
without  undertaking  to  decide  in  whom  was 
the  right  to  the  control  of  the  road,  language 
was  used  which  included  the  directors,  lessees, 
[32]  «Qd  agents  of  the  railroad.  The  mention  of 
the  lessees  no  more  implies  a  ratification  of  the 
contract  of  lease  than  the  word  'directors' 
would  imply  a  disapproval  of  the  contract.  It 
is  not  by  such  an  incidental  use  of  the  word 
'lessees,'  in  an  effort  to  make  sure  that  all  who 
collected  fares  should  be  bound  by  the  law, 
that  a  contract  unauthorized  by  the  charter, 
and  forbidden  by  public  policy,  is  to  be  made 
valid  and  ratified  by  the  State."  p.  85 
[958]. 

This  language  applies  with  great  force  to  the 
attempt  which  is  made  in  this  case  to  deduce 
from  the  use  of  the  word  * 'assign"  in  the  Act 
of  October  22, 1880,  a  recognition  of  the  power 
of  the  railroad  company  to  sell  or  assign  its  en- 
tire property  and  rights.  The  object  of  the 
Legislature  in  making  the  proviso  to  that  stat^ 
lite  was  to  make  sure  that  the  grant  given  to 
the  Oregonian  Company  of  termiDal  facilities, 
as  they  are  called,  with  the  right  to  wharves, 
depots,  and  access  to  the  river  for  the  use  of 
the  road,  should  never  be  separated  bv  sale, 
assignment,  or  otherwise  from  the  road  itself, 
and  that  into  whosesoever  hands  the  road  went 
should  also  go  the  rights,  powers  and  privileges 
conveyed  by  the  grant  Without  these  pro- 
hibitory words  it  is  possible  the  company  might 
have  had  power  to  sell  or  assign  the  depot  or 
wharves  cranted,  while  without  the  authority 
to  do  d^er  in  regard  to  the  rights  or  fran- 
chises of  which  they  were  already  possessed. 
Hence,  they  used  a  term  which  they  supposed 
in  a  general  way  might  cover  any  transfer  of 
the  ownership  bv  the  railroad  company  of  the 
grants  made  to  it  by  the  statute,  whether  by 
operation  of  law  or  otherwise.  If  the  property 
should  be  sold  out  under  a  mortgage  or  deed 
of  trust,  or  any  other  instrument  which  the 
company  might  possibly  have  had  the  power 
to  make  to  purchasers  who  might  be  called 
"assigns"  under  such  proceedinss,  there  should 
also  go  with  it  the  grant  made l)y  the  statute. 

The  language  vaea  in  the  statute  in  question 
In  this  case  is  stronger  than  that  in  other  cases 
cited  to  us  by  counsel,  and  we  are  of  opinion 
that  they  do  not,  any  of  them,  nor  do  they  col- 
lectively, establish  the  proposition,  that  by  the 
Laws  m  Oregon  a  railroad  company  could  sell 
or  lease  Its  entire  property,  franchises  and 
133]  powers  to  another  company,  or  take  a  grant  or 
■ease  of  similar  property  or  franchises  from  any 
other  person  or  company. 

The  attemjyt  Is  made  to  sustain  the  proposi- 
tion here  contended  for  in  regard  to  tho  power 
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to  lease,  by  another  inferential  process  of  rea- 
soning which  we  think  equally  untenat>ie. 

The  following  provision  is  found  in  chapter 
Vm.  title  I: 

"Sec.  20.  Any  corporation  formed  for  the 
purpose  of  navigating  any  stream  or  other  wa- 
ter may,  by  virtue  oisuch  incorporation,  con* 
struct  any  railroad,  macadamized  road,  plank 
road,  or  clay  road,  or  canal  or  bridge,  necessary 
and  convenient  for  the  purpose  of  transporting 
freight  or  passengers  across  any  portages  on  the 
line  of  such  navigation,  occasioned  by  any  rap- 
ids or  other  obstructions  to  the  navigation  of 
such  stream  or  other  water,  in  like  manner  and 
with  like  effect  as  if  such  corporation  had  been 
specially  formed  for  such  purpose;  but  no  cor- 
I  pbration  formed  under  this  Act  or  heretofore 
or  hereafter  incorporated  by  any  special  Act 
of  incorporation,  passed  by  the  legislative  As- 
sembly of  this  State  or  otherwise,  for  the  pur- 
pose of  navigating  any  stream  or  other  water 
in  this  State,  or  forming  the  boundary  thereof 
in  whole  or  in  pari,  nor  any  stockholder  in 
such  corporation,  shall  ever  take  or  hold  stock, 
or  any  interest  directly  or  indirectly  in  the  stock 
of  any  corporation  which  may  be  formed  un- 
der this  Act,  for  the  purpose  of  building  or 
constructing  any  road  in  this  Act  mentioned; 
nor  shall  any  such  corporation  ever  purchase, 
lease,  or  in  any  way  control  such  road  or  the 
corporate  rights  of  such  last  named  corpora- 
tion." 

It  is  argued  that  this  prohibition  against  leas- 
ing the  rulroad  is  a  recognition  of  the  fact  that 
such  a  power  would  have  existed  if  It  bad  not 
been  forbidden  by  this  statute;  but  as  the  lan- 
guage of  the  whole  section  relates  to  the  com* 
petition  which  may  exist  or  arise  between  coi^ 
porations  (organized  for  the  purpose  of  navi- 
gating  streams  or  other  waters,  when  they  m^ 
find  it  convenient  to  construct  a  road  acroat 
such  portages  on  the  line  of  their  navigation  •■ 
may  be  required  to  carry  over  goods  and  prop- 
erty from  one  navigable  water  to  another,  we 
do  not  see  that  it  has  any  effect  In  eatablishiiig 
such  a  general  principle. 

From  the  simple  fact  that  in  the  reviskm  of 
this  law  all  reference  to  leases  was  omitted,  it 
is  arffoed  that  the  general  power  of  leasing  one 
road  by  another  wherever  ntuated,  without  ret* 
erence  to  Ite  competition  with  roads  owned  by 
navigation  companies,  amounts  to  a  restoratkm 
of  the  power  to  lease  or  Bcoept  leases  on  the 
part  of  any  railroad  company  in  the  State,  of 
all  its  rcmd,  of  all  its  franchises,  of  all  hs  pro|>- 
erty,  for  an  Indefinite  length  of  time. 

Ab  to  this  we  can  only  say  that  the  original 
section,  relating  solely  to  a  peculiar  class  of 
ol^ects,  namely,  the  constructioo  of  roedi 
across  portages  by  corporations  navigating  the 
waters  of  the  State,  and  forbidding  by  Its  leal 
clause  the  purchase,  lease  or  control  of  sneh 
portage  road  or  the  corporate  rights  aoqalfed 
by  them,  was  necessarily  limited  to  that  class 
df  roads,  and  the  repeal  or  modificatioo  of  so 
mndi  of  the  section  as  related  to  the  power  to 
lease  could  have  no  effect  to  declare  that  sH 
railroads  In  the  State  of  Oregon  had  the  power 
to  make  contracts  of  leasee  either  ts  lessors  or 
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russed,  is  also  relied  upon  as  establishing  the 
right  of  a  corporation  to  sell  all  of  its  property, 
and  therefore  it3  right  to  the  smaller  or  subsid- 
iary ];>ower  of  leasing  it  It  is  found  under 
chapter  YIII,  title  I,  as  follows: 

"Sec.  19.  Any  oorpontioii  organized  under 
the  provisions  of  thia  Act  may,  at  any  meetine 
of  the  stockholders  which  is  called  for  such 
purpose,  by  a  Yote  of  the  majority  of  the  stock 
of  such  corpOTaiion,  increase  or  diminish  its 
capital  stock  or  the  amount  of  the  shares  there- 
of, or  authorize  the  dissolution  of  such  corpo- 
ration and  the  settling  of  its  budness  and  (us- 
posing  of  its  prcnperty  and  dividing  its  capital 
stock:  Provided,  hotoecer.  That  the  capital  stock 
of  any  corporation  formed  under  this  Act,  ex- 
cept corporations  formed  for  the  purpose  of 
making  and  constructing  a  railroad,  shall  never 
exceed  the  sum  of  two  million  of  doUsrs,  and 
any  corporation  that  shall  violate  this  provis- 
ion of  this  Act  shall  forfeit  its  corporate  nghts." 

It  is  argued  that,  because  a  coriporation  has 
authority  to  put  an  end  to  its  existence  by  a 
[35]  vote  of  the  majority  of  its  stockholders,  in 
which  event  it  may  proceed  to  settle  up  its  af- 
fairs, dispose  of  its  property,  and  divide  its  capi- 
tal stock,  therefore,  a  corporation  in  full  opera- 
tion, with  no  such  purpose  of  terminating  its 
existence,  may,  in  the  ordinary  course  of  its 
business,  sell  all  of  its  property,  real  and  per- 
sonal and,  if  it  be  a  railroad  company,  dispose 
of  its  road,  its  franchises,  and  the  powers  nec- 
essary to  properl;^  carry  on  the  business  of  a 
carrier.  It  is  insisted  that  if  it  can  do  this,  it 
may  therefore  make  a  lease  of  such  property 
and  franchises,  transferring  all  those  i>ower8, 
rights  and  privUeges. 

But  it  does  not  need  argument  to  show  that 
such  provision,  made  for  the  dissolution  of  a 
corporation  by  the  voluntary  act  of  its  incor- 
porators, providing  for  the  disposition  of  its 
property  when  the  resolution  to  that  effect  has 
Deen  adopted,  whether  by  distribution  of  divi- 
dends on  its  profits  or  the  sale  of  shares  of 
stock,  or  for  any  other  disposition  of  its  effects 
compatible  with  law,  is  not  applicable  to  and 
cannot  be  intended  to  confer  upon  corporations 
continuing  in  existence,  or  which,  bke  these 
companies,  contemplate  in  the  very  contract 
entered  into  a  continuance  of  more  than  ninety- 
six  years  the  power  to  dispose  of  their  corpo- 
rate powers  and  franchises,  much  less  the  au- 
thority to  lease  them  for  an  indefinite  period  to 
others. 

In  the  case  before  us  both  corporations  con- 
tinued to  exist;  they  both  entered  into  contracts 
covering  a  period  of  ninety-six  years:  and  if 
the  contract  of  lease  be  valia,  one  of  them  ob- 
tained thereby  the  right  to  the  control  and  use 
of  the  property  aha  franchises  of  Uie  other, 
which  on  its  part  became  bound  for  the  pay- 
ment of  rent  therefor,  a  supposed  profit  on  the 
capital,  for  the  entire  pericxl  of  the  term.  We 
can  see  no  reason  why  the  powers  conferred 
upon  a  corporation  goin^  out  of  existence,  and 
disolved  by  its  own  act,  including  the  right  to 
wind  up  its  affairs  and  dispose  of  its  property, 
can  be  neld  to  confer  any  such  power  on  a  com- 

Eany  which  contemplates  an  existence  of  a 
undred  years  to  come. 

Nor  does  there  appear  to  be  any  force  in  the 
obje^ftion  that  if  an  Oregon  corporation  cannot 
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acquire  the  right  to  take  a  lease  of  a  railroad 
under  the  existing  general  laws,  it  cannot  ac- 
quire  it  at  all,  the  Legislature  being  prohibited  [^^l 
by  the  Constitution  from  granting  special  char- 
ters of  incorporation,  and  therefore,  it  is  said, 
it  has  no  authority  to  grant  special  privileges 
to  a  particular  corporation — a  proposition  we 
are  not  prepared  to  concede  to  its  fullest  ex* 
tent  But  assuming,  without  deciding,  that  it 
is  true  that  the  Legislature  cannot  grant  the 
right  to  a  particular  railroad  company  to  make 
or  to  take  a  lease  of  the  railroad  of  another 
company,  it  would  be  clearly  within  its  power 
to  confer  by  general  laws  on  all  railroad  cor* 
porations  within  the  State  the  powers  to  make 
and  to  take  leases,  which  powers  are  claimed 
by  the  plaintiff  to  exist  under  the  general  law 
of  Oregon  as  it  now  stands. 

The  reasons  for  holding  that  the  Oregonlan 
Company  had  no  power  to  make  a  lease  of  its 
railroad  are  even  stronger  than  those  for  hold- 
ing that  the  Oregon  Kailway  and  Navigation 
Company  had  no  power  to  take  the  lease. 

In  ^e  first  place,  even  if  a  domestic  railroad 
corooration  established  under  the  general  laws 
of  Oregon  could  be  construed  as  entitled  to  as- 
sume by  its  articles  the  power  of  taking  leases 
of  other  railroads  as  inddent  to  and  in  connec- 
Uon  with  operating  its  own  road,  it  would  by 
no  means  follow  that  such  a  corporation  could 
assume  the  power  of  leasing  its  whole  raUroad 
for  a  term  or  yean  to  another  corporation,  and 
thereby  substantially  abandon  and  transfer  its 
whole  corporate  rights  and  franchises. 

The  Oregonian  Company  is  a  foreign  corpo* 
ration,  and  the  general  laws  of  Oregon  do  not 

five  a  foreign  corporation  the  right  to  lease, 
ut  only  to  construct  or  acquire  and  operate  a 
railroad  within  the  State.  The  only  statute 
relied  on  as  giving  the  power  to  lease  (except 
those  already  conSderea^  is  the  General  Law  of 
Or^^n  of  1878,  Laws  of  Oregon,  p.  95,  which 
clearly  does  not  include  or  touch  that  power. 
The  first  section,  whUe  it  includes,  among  the 
classes  of  foreign  corporations  therein  partic- 
ularly enumerated,  "any  foreign  incorporation 
incorporated  for  the  purpose  of  constructing,  or 
constructing  and  operating,  or  for  the  purpose 
of  or  with  the  power  of  acquiring  and  operating, 
any  railway.'^  significantly  omits  corporations 
established  for  the  purpose  of  selling  or  leasing 
their  roads,  instead  of  operating  them  them-  [37] 
selves;  and  this  section  gives  to  those  classes  of 
foreign  corporations  therein  enumerated  only 
"  the  same  rights,  powera  and  privileges  in  the 
exercise  of  the  rights  of  eminent  domain,  col- 
lection of  tolls,  and  other  prerogative  franchises 
as  are  given  by  the  laws  of  tMs  State  to  cor- 
porations organized  within  this  State,  for  the 
purpose  of  constructing  any  railway,"  or  for 
one  of  the  oUier  purposes  already  specified,  of 
which  the  making  of  leases  is  not  one.  And 
the  second  section,  merely  providing  that  noth- 
ing in  the  Act  contained  shall  be  9f>  construed 
as  to  give  to  foreign  corporations  any  other  or 
further  rights  than  may  be  acquired  or  exer- 
cised by  domestic  corporations,  but  only  to  give 
tiiem  the  same  as  domestic  corporations  may 
acquire  or  exercise.  Is  evidently  limited  to  the 
classes,  both  of  foreign  and  domestic  corpora- 
tions, specified  in  the  first  section. 

Under  this  statute,  in  short,  foreign  copor»- 
tions  created  for  the  purpose  of  leasmg  get  no 
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power  at  all,  and  no  foreign  corporation  gets 
any  power  to  sell  or  lease  its  road. 

Another  argument  relied  upon  bj  counsel 
for  the  defendant  in  error  is  that,  within  the 
principles  laid  down  in  certain  cases  on  the 
subject,  the  contract  here  is  so  far  an  executed 
one  that  the  plaintiff  in  error  is  estopped  to 
deny  its  validity  and  to  refuse  to  continue  its 
performance.  As  alr^j  stated,  the  contract 
was  one  by  which  the  plaintiff  demised  its 
road,  privileges  and  franchises,  for  a  period  of 
ninety  six  years,  from  the  first  of  August,  18S1, 
to  the  defendsnt  who  took  possession  of  it,  and 
used  and  occupied  it,  under  the  lease,  until  the 
15th  day  of  May,  1884,  a  period  of  less  than 
three  years.  It  then  did  wnat  was  equivalent 
to  retuminff  the  property  to  the  plaintiff,  and 
refused  to  be  furtner  bound  by  the  contract. 

To  say  that  a  contract  which  runs  for  ninety- 
six  years,  and  which  requires  of  both  parlies 
to  it  continual  and  actual  operations  and  per- 
formance under  it,  becomes  an  executed  con- 
tract by  such  performance  for  less  than  three 
years  of  the  term,  is  carrying  the  doctrine  much 
farther  than  it  has  ever  been  carried,  and  is  de- 
cidedly a  misnomer.  This  class  of  cases  is  not 
governed  by  the  doctrine  of  part  performance  in 
a  suit  in  equity  for  specific  performance, 
nor  is  this  a  suit  for  specific  performance. 
[38]  This  is  an  action  at  law  to  recover  money  under 
a  contract  which  is  void,  where  for  nearly  three 
years  the  parties  acted  under  it,  but  in  which 
one  of  them  refuses  longer  to  be  bound  by  its 
provisions;  and  the  argument  now  set  up  is 
that  because  the  defendant  has  paid  for  all  the 
actual  use  it  made  of  the  road  while  engaeed 
in  the  actual  performance  of  the  contract  be- 
tween the  dates  just  given,  it  is  thereby  bound 
for  more  than  ninety-three  years  longer  by  the 
contract  which  was  made  without  lawful  au- 
thority by  its  president  and  board  of  directors. 
We  consider  this  proposition  as  needing  no 
further  consideration,  except  a  reference  to  the 
discussion  of  the  same  subject  in  Thomas  v. 
Wat  Jersey  R.  Co  and  Pennsylvania  Bail/road 
Chmpany  v.  St.  Louis,  A.  A  T,  H,  R,  Co.,  al- 
ready dted. 

The  judgment  ef  the  Circuit  Court  of  Oregon 
is  rerersed,  and  the  case  is  remanded  to  that 
Court,  with  a  direction  to  overrule  the  demur- 
rer, and  to  take  such  further  proceeding  as 
shall  be  according  to  law,  and  not  inconsistent 
with  this  opinioa 

Mr,  Chitf  Justice  Fuller  was  not  a  member 
of  the  court  when  this  case  was  argued,  and 
took  no  part  in  this  decision. 

Mr.  Justice  Fleld»  dissentine: 
I  am  not  able  to  agree  with  Uie  majority  of 
the  court  in  the  decision  of  this  case.  Itseemi 
to  me  clear  that  a  railway  corporation  of  Ore- 
gon has  the  right  under  her  laws  to  lease  its 
road  to  another  corporation  of  like  character. 
A  foreign  corporation,  as  is  the  plainUff  below, 
is  by  the  Act  of  October  21,  1878,  placed  on 
the  same  footing  with  a  domestic  corporation, 
upon  complying  with  the  laws  passea  for  the 
regulation  of  suck  corporations  transacting 
business  in  the  State.  That  Act  declares  that, 
upon  such  compliance,  the  foreign  corporation 
shall  have  "the  same  rights,  powers  and  priv- 
ileges*' as  a  domestic  corporation. 
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Besides,  the  Act  of  October  22, 1880,  entitled 
"An  Act  to  Grant  the  Oregonian  Railway  Com- 
pany, Limited,  the  Ri<;ht  of  Way  and  Station 
Grounds  over  the  State  Lands,  and  Terminal 
Facilities  upon  the  Public  Grounds  at  the  City 
of  Portland,"  recognizes  the  plaintiff  as  an  ex- 
isting corporation,  lawfully  enniged  in  the  con- 
struction and  operation  of  a  ran  way  in  Ore^n, 
"from  Portland  to  the  head  of  the  Willamette 
Yalley,"  and  grants  to  It  "and  to  its  signs'* 
valuable  "rightB,  privileges,  easements,  and 
property,"  accompanied  with  a  proviso  that  it 
shall  have  no  power  to  sell,  convey  or  assign 
the  premises  or  rights  granted,  or  any  part  or 
parcel  thereof,  to  any  person  or  corporation, 
*'save  only  with,  and  as  a  part  and  parcel  of, 
and  as  appurtenant  to,  the  railway  now  built 
and  owned  by  said  company,  and  now  in  proc- 
ess of  construction  by  it"  As  the  court  below 
observed,  and  it  seems  to  me  very  justly,  this 
implies  that  the  plaintiff  had  the  power  to  as- 
sign its  road,  ana  also  the  premises  and  righta 
thus  granted  to  it  in  connection  therewith,  but 
not  otherwise. 

I  cannot  perceive  what  public  policy  of  the 
State  is  sustained  by  denying  to  a  foreign  cor- 
poration, which  has  by  her  permission  con- 
structed a  railway  therein,  the  right  to  lease  its 
road  to  a  domestic  corporation.  It  would 
rather  seem,  if  any  considerations  of  public 
policy  are  to  control,  that  such  poli<^  would 
favor  a  transfer  of  the  road  from  foreigners  to 
her  own  citizens.  When  the  transfer  is  made 
the  State  can  exercise  over  the  road,  its  manage- 
ment, and  the  charges  for  its  use,  the  same 
authority  which  she  could  have  previcnisly  ex- 
ercised. And  there  is  nothing  in  the  articles 
of  association  which  forbids  the  directors  of  the 

Elaintiff  from  making  such  m  transfer  if  the 
kws  of  Or^on  permit  it. 
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HARRISON  H.   BALLARD,  Appt.,        [SO] 

V, 

ANSON  SEARLa 

(8ee  8.  a  Beporter*s  ed.  fiO-fiSi) 

Bittt^reciew,  wkgnprtpsr. 

Where  the  whole  basis  and  fomidatloii  of  a  soil 
has  disappeared  by  a  decree  rendered  tn  aaothce 
suit  after  the  appeal  taken  to  this  court,  this  oonit 
wiU  remand  the  cause  to  the  droott  court  with  lii- 
Btructions  to  aUow  the  appellant,  defendant  below, 
to  file  a  8upplem«ital  bill  in  the  nature  of  a  bill  or 
review,  or  a  niU  to  sospeod  or  avoid  the  operatfoo 
of  the  decree,  upon  the  new  matter  arising  from 
the  reversal  of  the  decree  in  the  other  case. 

[No.  144.1 
SubmittedNofk  $6, 1888.  DeMedMarth  5. 288$. 

APPEAL  from  a  decree  of  the  CIrcait  Court 
of  the  United  Statet  f6r  the  Eatten  Di^ 
trict  of  Michigan. 

On  motion  of  the  appellant  for  m  reversal  of 
the  decree  upon  matters  outside  of  the  record 
and  shown  to  the  court  Cause  remanded,  with 
instructions. 

The  facts  are  stated  in  the  opinion. 

Mr,  Charles  J.  Hunt  for  appellant,  ia 
support  of  motion. 

Mr,  A*  O.  N.  V«rmllj»  tor  appellee,  ia 
opposition. 
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[51]      Mr,  Justice  Bradlejr  delivered  the  opinion 
of  the  court: 

The  appellant  has  made  a  motion  that  the 
decree  appealed  from  io  thia  case,  so  far  as  it 
affects  the  said  appellant,  be  reversed,  and  that 
the  cause  may  be  remanded  to  the  circuit  court 
with  direction  to  dismiss  the  bill.  This  motion 
proposes  that  Uie  decree  be  reversed  without 
arirumentof  the  cause,  hi  view  of  extrinsic  facts 
which  are  made  to  appear  by  the  records  of 
this  court  and  of  the  cux^uit  court,  and  by  affi- 
davits. ,If  such  a  course  can  be  i»oper]y  taken 
[52]  in  any  <»se,  we  think  it  would  be  improper  in 
the  present,  since  the  decree  may  be  perfectly 
correct  and  free  from  objection  on  the  facta  of 
the  case  as  they  appear  upon  the  record,  and 
it  is  possible  to  be  correct,  notwithstanding 
the  tacts  alleged  by  the  appellant  These  facts, 
however,  are  of  such  a  character  that  the  ap- 
pell^it  mav  be  8ab]eoted  to  great  injustice  if 
the  cause  soould  go  to  hearing  on  the  appeal 
in  the  present  condition  of  the  record;  and,  as 
they  have  occurred  since  the  appeal  was  taken, 
there  seems  to  be  no  mode  of  aafording  relief  to 
the  appellant  except  by  sending  the  cause  back 
to  the  circuit  court  for  the  purpose  of  allowing 
supplementary  proceedings  to  be  had  in  that 
court. 

The  facts  as  stated  by  the  appellant,  and  not 
denied  by  the  appellee,  are  as  follows: 

"On  the  12th  dav  of  July,  1880,  Anson 
Searls,  the  appellee  in  this  cause,  filed  in  the 
Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Michigan  his  bill  of  complaint 
against  Alva  Worden  and  John  S.  Worden,  for 
the  infringement  of  a  patent;  and  such  pro- 
ceedings were  had  in  the  cause  that  on  the  5th 
day  of  September,  1883,  a  decree  was  entered 
In  said  cause  in  said  circuit  court,  whereby  it 
was  decreed  that  the  said  Alva  Worden  and 
John  S.  Worden  infringed  the  patent,  and 
should  pay  over  to  the  said  Anson  Searls 
$24,960.81. 

''That  upon  the  entry  of  said  decree  the  de- 
fendants appealed  the  case  to  this  court.  But 
the  dcfenaants,  Alva  Worden  and  John  S. 
Worden,  were  unable  to  give  the  necessary 
bond  to  operate  as  a  supersedeas  bond  upon 
said  appeal. 

"On  the  17th  of  September,  1888,  the  com- 
plainant issued  an  execution  on  his  decree,  and 
placed  it  in  the  hands  of  the  marshal  of  said 
district. 

"On  the  18th  day  of  September.  1888,  the 
marshal,  under  the  execution,  levied  upon  cer- 
tain lots  in  the  City  of  Ypsilanti,  County  of 
Washtenaw.and  upon  certain  lands  in  the  Town 
of  Sumpter,  County  of  Wayne,  all  in  the  State 
of  Michigan,  In  the  Eastern  District  thereof,  Uie 
property  of  the  said  appellant,  Harrison  H. 
Ballard;  and  on  other  lands  in  the  said  City  of 
r|ro<i  Tpsilanti,  belon^ging  to  the  said  Alva  Worden 
^  ^  and  John  S.  Worden,  but  which  were  mor^ 
gaged  to  Mary  Ann  Andrews,  Henry  M.  Cur- 
tis. Henry  Van  Tuyl  and  Charles  King. 

"That,  on  the  10th  day  of  October,  1883,  the 
•aid  Anson  Searls,  in  aid  of  his  execution 
against  the  Wordens,  filed  in  the  said  Circuit 
Court  of  the  United  Stales  of  the  Eastern  Dis- 
trict of  Michigan,  his  bill  of  complaint  against 
Harrison  H.  Bnllard,  Mary  A.  Andrews,  Hen- 
rv  M.  Curtis,  Henry  Van  Tuyl,  Charles  King. 
Alva   Worden  and  John  S.  Worden,  to  set 
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aside  as  fraudulent  and  void,  as'to  the  credit* 
ors  of  the  said  Alva  Worden  and  John  S.  Wor- 
den, the  conveyances  under  which  the  said 
Harrison  H.  Ballard  held  the  lands  so  levied 
uf)on;  and  also  the  mortgages  given  by  the 
said  Alva  Worden  and  John  8.  Worden  on  the 
said  lands  belonging  to  them  to  the  said  Mary 
Ann  Andrews,  Henry  M.  Curtis,  Henry  Van 
Tuyl  and  Charles  King.  That  such  proceed- 
ings were  had  m  said  last  mentionea  cause, 
that  the  cause  was  brought  to  a  final  hearing, 
and  a  decree  entered  on  the  24th  day  of  Na 
vember,  A.  D.  1884,  in  which  it  was  decreed 
that  the  mortgages  given  by  the  said  defend- 
ants Alva  Worden  and  John  S.  Worden  to  me 
said  defendants  Mary  A.  Andrews,  Heniy  M. 
Curtis,  Henry  Van  Tuyl  and  Charles  King, 
were  ffood  and  valid  liens  upon  the  lands  men- 
tioned therein,  and  that  the  several  conveyances 
to  Harrison  H.  Ballard,  were  fraudulent  and 
void  as  against  the  creditors  of  the  said  Alva 
Worden  and  John  S.  Worden. 

"Thereupon  the  said  defendant  Harrison  H. 
Ballard  prayed  an  appeal  to  the  Supreme  Cour* 
of  the  United  States  to  reverse  the  said  decree, 
as  far  as  it  related  to  him. 

"That  the  said  appeal  was  allowed  and  the 
amount  of  the  ftPP^  bond  was  fixed  at  the 
sum  of  |8,500.  That  the  said  bond  was  duly 
executed  and  approved  by  one  of  the  judges  of 
the  said  circuit  court,  and  filed  in  the  ofi^  of 
the  clerk  of  said  circuit  court.  That  on  the 
8th  day  of  October.  1885,  the  clerk  of  said  Cir- 
cuit Court  of  the  United  Slates  for  the  Eastern 
District  of  Michigan  transmitted  the  transcript 
of  the  record  in  the  case  of  Anson  Searls  v. 
Harrison  H.  Battard  eial,to  the  derk  of  the 
Supreme  Court  of  the  United  States,  and  that 
the  said  transcript  was  filed  in  the  office  of  the 
clerk  of  this  coiurt  on  the  18th  day  of  October, 
1885,  and  now  stands  on  the  docket  for  the 
October  Term,  1888,  as  No.  144. 

"That  since  the  appeal  in  this  case,  the  ap- 
peal in  the  original  case  of  Al9a  Worden  and 
John  8,  Worden,  Appellants,  v.  Anson  Searls 
has  been  heard  in  this  court,  and  a  decree  en 
tered  thereon  on  the  27th  of  March,  1887, 
wherein  and  whereby  it  was,  among  other 
things,  ordered,  adjudged  and  decreed  that 
the  final  decree  of  the  said  circuit  court  in  this 
cause  be,  and  the  same  is  hereby,  reversed  with 
costs,  and  that  the  same  be  remanded  to  the 
said  circuit  court  with  a  direction  to  dismiss 
the  bill  with  costs. 

"That  on  the  8th  day  of  August,  1887,  this 
court  issued  its  mandate  in  the  said  case  of 
Alva  Worden  et  al„  Appellants,  v.  Anson  Searls 
to  the  said  circuit  court,  in  which,  amons  other 
things,  the  said  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan  was 
directed  to  dismiss  the  bill  with  costs. 

"That  said  mandate  was  filed  in  the  said  cir- 
cuit court  on  the  third  day  of  October,  1887. 

"That  on  the  third  day  of  September,  1888,  a 
decree  was  entered  in  pursuance  of  said  man- 
date in  the  case  of  Anson  Searls  v.  Alva  Wor- 
den and  John  8,  Worden  Cth^  original  case)  dis- 
missing the  bin  of  complaint,  with  costs." 

It  is  apparent  from  this  statement  that  the 
whole  basis  and  foundation  of  the  present  suit 
has  disappeared  by  the  decree  rendered  in  the 
former  case  of  Worden  v.  Searls,  reported  in 
131  U.  S.  14  [30:  858].    Surely  there  ought  to 
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be  some  mode  of  relievine  a  parly  iD  such  a 
case.  The  appellee  is  endeavoring  to  collect 
IJie  amount  recovered  by  a  decree  which  has 
been  reversed,  and  in  a  case  in  which  his  bill 
has  been  dismissed  on  the  merits.  The  object 
of  the  present  suit  is  to  aid  the  execution  of 
that  former  decree  by  having  declared  void 
certain  conveyances  of  property  by  the  defend- 
ants, which  the  appellee  has  caus^  to  be  levied 
on  for  the  satisfaction  of  the  decree.  If  the 
former  decree  had  been  reversed  before  the 
taking  of  the  present  appeal,  the  appellant  could 
have  instituted  supplementary  proceedings  in 
the  circuit  court  for  obtaining  the  benefit  of 
[55]  that  reversal.  The  conveyances  sought  to  be 
set  aside  were  good  as  between  the  parties,  and 
only  void  as  to  creditors;  and  as  the  appellee, 
by  the  reversal  of  his  decree,  ceased  to  be  a 
creditor,  his  bill  to  have  the  conveyances  set 
aside  had  no  longer  any  ground  to  stand  on. 
A  supplemental  proceeding  of  some  kind,  there- 
fore, would  have  been  the  right  of  the  defend- 
ant, the  present  appellant.  But  as  the  case  had 
been  removed  to  this  court  by  appeal  before 
that  decree  of  reversal  was  rendered,  such  a 
proceeding  was  out  of  his  power.  Nor  could 
it  be  taken  in  this  court,  where  the  case  was 
pending  on  appeal,  for  this  court  cannot  enter- 
tain proceedings  that  require  the  exercise  of 
original  jurisdiction,  except  in  the  few  cases 
pointed  out  in  the  Constitution. 

The  only  course  which  can  be  properly  pur- 
sued is  to  remand  the  cause  to  the  circuit  court, 
with  instructions  to  allow  the  appellant  to  file  a 
supplemental  bill,  in  the  nature  of  a  bill  of  re- 
view, or  a  bill  to  suspend  or  avoid  the  opera- 
tion of  the  decree,  according  to  the  mode  point- 
ed out  by  Lord  Redesdale  in  his  work  on  Equity 
Pleading.  He  says,  on  page  [80]:  "But  if  a 
case  were  to  arise  in  which  the  new  matter  dis- 
covered could  not  be  evidence  of  any  matter  in 
issue  in  the  original  cause,  and  yet  clearly 
demonstrated  error  in  the  decree,  it  should 
seem  that  it  might  be  used  as  ground  for  a  bill 
of  review,  if  relief  could  not  otherwise  be  ob 
tained."  And  on  page  [95]  he  says:  '*5.  The 
operation  of  a  decree  signed  and  enrolled  has 
been  suspended  in  special  circumstances,  or 
avoided  by  matter  subsequent  to  the  decree, 
upon  a  new  bill  for  that  purpose;"  and  he 
gives  an  instance  occurring  in  the  time  of 
Charles  IL  These  views  are  adopted  by  Mr. 
Justice  Story  in  his  work  on  Equity  Pleading. 
(See  g§  415  and  note,  428).  We  do  not  decide 
what  precise  form  such  a  proceeding  should 
take;  toe  appellant  will  be  advised  by  nis  coim- 
■el  in  this  regard. 

The  appellee,  in  opposition  to  the  appellant's 
motion,  has  produced  the  certificates  of  the 
Marshid  of  the  United  States  for  the  Eastern 
District  of  Michigan,  showing  that,  on  the  lOtb 
day  of  December,  1884,  he  sold  the  property 
in  dispute,  or  some  part  thereof,  to  certain  per- 
sons, under  the  execution  issued  upon  the  de- 
cree in  the  case  of  Anson  SearU  v.  Alva  War- 
den and  John  Worden[19  Fed.  Rep.  716]  (which 
[56]  was  reversed  by  this  court,  as  before  stated), 
and  that  the  purchasers  would  be  entitled  to  a 
deed  of  said  mnds,  and  the  sales  would  become 
absolute  at  the  expiration  of  fifteen  months, 
nnle^  previously  redeemed  as  prescribed  by 
the  statute  of  Michigan. 

It  is  possible  that  these  sales  may  complicate 
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the  inquiry  to  be  made  by  the  court  upon  the 
supplemental  proceedings  of  the  appellant;  but 
we  do  not  see  that  they  can  preclude  such  pro- 
ceedings. It  is  not  shown  tnat  the  purchasers 
have  advanced  any  money  on  the  faiUi  of  the 
purchases;  and  it  is  possible  that  the  appellant 
can  show  that  they  were  made  for  the  benefit 
of  the  appellee;  in  either  case,  the  sales  would 
be  liable  to  be  set  aside  on  the  reversal  of  the 
decree.  Should  the  circuit  court  deem  it 
proper  to  require  that  the  purchasers  be  made 
parties  to  the  supplemental  proceedings,  the 
facts  of  the  case  could  be  fully  elidfra,  and 
right  could  be  done  without  prejudice  to  any 
01  the  parties. 

Our  decision  is  that  the  cause  be  remanded  to 
the  circuit  court,  with  instructions  to  allow  the 
appellant,  defendant  below,  to  filesudi  supple- 
mental bill  as  he  maybe  advised,  in  the  nature 
of  a  bill  of  review,  or  for  the  purpose  of  sus- 
pending or  avoiding  the  decree,  upon  the  new 
matter  arising  from  the  reversal  of  the  decree 
in  the  former  case  of  Anson  SearU  ▼.  Alut 
Warden  and  John  Warden,  and  that  such  pro- 
ceedings be  had  thereon  as  Justice  and  equity 
may  require. 

And  tiiiao  ordered. 


HOLLON  PARKER,  AppL, 

GEORGE  DACRES,  ei  oL 

(See  &  a  Reporter*8  ed.  4a-aL) 

Sight  to  redeem  after  sale  under  decree  of  fore- 
eloaure^PracHce  Act  of  Wathingten  Terri- 
tory—lacfiee — rtftual  of  reHrf-^mbeequent 
Territorial  AeL 

L  The  right  to  redeem  within  a  prescrbed  tirae 
after  sale  under  a  decree  of  foreclosure,  given  in 
certain  States  by  statute,  is  a  substantial  one,  to  be 
recognized  in  the  Courts  of  the  United  States  sit- 
ting in  equity,  because  the  statute  constitutes  h 
rule  of  property  in  the  State  that  enacts  it. 

2,  The  Civil  Practice  Act  of  Washington  Territory 
of  1878  authorises  the  mortgagor  before  the  sale  oc- 
curs to  satisfy  the  Judirment  by  paying  the  debt 
with  interest  and  costs.  The  right  to  redeem  after 
sale,  wherever  it  exists,  is  statutory. 

8.  A  court  of  equity  should  refuse  aid  to  a  party, 
assertlnflr  under  the  territorial  statute,  a  ri|[ht  of 
redemption,  who  has  neglected,  without  sufflctent 
cause,  Def ore  the  expiration  of  six  months  from 
the  confirmation  of  the  sale,  to  invoke  the  author- 
ity of  the  proper  court  or  judge  to  compel  the  rec- 
ognition of  such  right  by  the  oflSoer  whose  dutv 
it  was,  under  the  statute,  to  accept  a  tender  made 
in  conformity  with  law. 

4.  Courts  of  equity  uniformly  refuse  relief  to 
those  who  unreasonably  delay  to  invoke  their  aid. 

5.  The  present  esse  is  unaftected  by  the  Act  of  the 
Territorial  Legislature,  approved  February  8, 1880, 
permitting  the  Judgment  debtor,  or  hi9  successor 
in  interest,  to  redeem  any  real  estate  sold  under  ex- 
ecution of  Judgment  or  foreclosure  of  mortgage. 

[No.  157.] 

Argved  Jan,  SI  and  Fa.  U  1S89.    Decided 

March  5, 1889. 

A  PPEAL  from  a  Judjpnent  of  the  Sapreme 
ijL  Court  of  the  Territory  of  Washington,  af- 
firming a  judgment  of  the  District  Court  of 
that  Territory  dismissing,  on  demurrer,  a  suit 
in  equity  for  the  redemption  of  lands  sold  un- 
der a  decree  of  that  Court.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

IM  U.  S. 


[*»1 


1888 


Parkbu  ▼.  Dacbbi» 


O-^ 


1*^1 


[45] 


Hr,  John  H.  Kltohell»  for  appellant: 

The  law  regulating  the  right  of  redemption 
OB  sales  under  execution  clearly  applies  to  sales 
under  foreclosure. 

Kent  y.  Lafan.  8  Oal.  595;  McMillan  t. 
RichardM,  9  C^  865;  Beuer  v.  Hawthorn,  8 
Oree.  129. 

When  one  State  enacts  a  statute  of  another 
State,  it  is  presumed  to  adopt  the  construction 
which  that  statute  has  received  by  a  uniform 
series  of  judicial  expnositions  in  Uie  courts  of 
the  State  from  which  it  is  taken. 

CampbeU  v.  Quiniin,  4  III.  289;  LiWe  v. 
Bmith,  5  IlL  m;  Bigg  v.  WUtan,  18  HI  15; 
Draper  ▼.  Emer$on,  22  Wis.  150;  State  v. 
Macon  Co.  Ct.  41  Mo.  458. 

This  suit  was  not  barred  by  the  Statute  of 
Limitations.  The  limitation  would  oommcnoe 
to  run  at  the  expiration  of  six  months  from  the 
time  of  sale. 

Boone,  Mortg.  §  162  and  notes;  Clark  v.  Bejf- 
burn,  75  U.  8.  B  Wall.  818  (19:854);  Knowlton 
T.  Walker,  18  Wis.  264;  EHmendorf  v.  Tai'or, 
28  U.  S.  10  Wheat.  168  (6:  289);  Locke  v.  OiM- 
weU,  91  ni.  417;  BoUee  v.  Duff,  48  N.  Y.  469; 

Courts  have  uniformly  held  strongly  in  f aror 
of  the  right  to  redeem. 

Henry  v.  Dam9,  7  Johns.  Ch.  40;  Conway  ▼. 
Alexander,  11  U.  S.  7  Cranch.  218  (3: 821); 
Holridge  ▼.  Gillespie,  2  Johns.  Ch.  80:  Bigler  y. 
WalUt\  81  U.  8.  14  WaU.  297  (20:891);  ShiUa- 
her  V.  Robinson,  97  U.  S.  68  (24:967);  Chicago, 
D.  A  F.  R.  Co.  V.  Fosdiek,  106  U.  S.  47  (27:47). 

Messrs.  C.  B.  Upton,  W.  W.  Upton  and  B, 
L,  d  J.  L.  Sharpstein,  for  appellees: 

The  right  of  redemption  was  barred  by  the 
foreclosure  and  sale  of  the  mortgaged  {dem- 
ises under  the  decree  of  the  district  court 

2  Jones,  Mortg.  §  1047;  8  Pom.  Eq.  Jur. 
g  1128;  Stoddijn'dY.  Fbrbes,  18  Iowa,  296;  Kramr 
er  V.  Rdnnan,  9  Iowa,  114;  Qargan  v.  Grimes, 
57  Iowa,  180;  Weld  ▼.  Bees,  48  Ul.  428;  Weiner 
7.  HeintB,  17  UL  259;  BaUinger  ▼.  Bourland, 
87  III.  518;  Weiss  ▼.  AUing,  84  Conn.  60;  FHnk 
▼.  Murphy,  21  Cal.  108. 

If  a  right  to  redemption  of  mortgaged  prem- 
ises after  a  sale  under  a  decree  of  foreclosure 
exists  in  Washington  Territory,  it  must  be  stat- 
utory and  the  statute  must  be  strictly  complied 
with. 

Herman,  Executions,  §§  268-265;  Haskell  7, 
Manlove.  14  Cal.  54;  Gilchrist  ▼.  Comfort,  84 
N.  T.  285;  Freeman,  Executions,  §  814;  People 
V,  Shenff  of  Broome,  19  Wend.  87. 

Mr,  Justice  Harlan  delivered  the  oj^nion 
of  the  court: 

The  object  of  this  suit  in  equity  is  to  obtain 
a  decree  for  the  redemption  of  certain  parcels 
of  real  estate  in  the  (bounty  of  Walla-Walla, 
Washington  Territory,  wh^ch  were  sold  by  the 
sheriff  on  the  second  day  of  January,  1875.  at 
public  auction,  under  a  decree  rendered  in  the 
District  Court  of  the  First  Judicial  District  of 
that  Territory,  in  the  case  of  Joseph  Petrain 
•jniost  Edward  Sheil,  W,  B.  Thomas,  John  F, 
Jhbott,  and  D.  Brouker,  The  appefiees,  who 
were  Uie  defendants  below,  were  purchasers  of 
the  several  parcels.  Before  the  expiration  of 
six  months  from  the  confirmation  of  the  sale, 
namely,  on  the  19lli  of  November,  1875,  the 
Appellant,  who  was  the  plaintiff  below,  tend- 
ered   to  the  sheriff,   in  lawful  money,  the 
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amount  neoesntry  to  redeem  the  entire  prop» 
erty,  presenting  to  him  at  the  time  papers  show* 
ing  that  he  had  p^ven  to  the  d^endants,  ai 
least  two  days  prior  to  November  10, 1875,  no* 
tice  that  he  would  make  such  tender;  a  certified 
copy  of  the  above  decree,  with  papers  showioe^ 
the  amount  due  thereon;  and  a  duly  certified 
copv  of  the  deed  from  Sheil.  transferring  to  the 
plaintiff,  on  December  28, 1874,  all  the  prop* 
erty  in  controversy.  The  sheriff  refused  to  re* 
oeive  the  money,  and  the  amount  was  brought 
into  court  at  the  commencement  of  this  ao* 
tion. 

The  plaintiff  bases  his  right  to  redeem  upon 
certain  sections  of  the  Civil  Practice  Act  of 
Washington  Territory,  approved  November  18, 
1878  (Laws  of  Washington,  1878,  p.  94),  relat- 
ingto  "sales  under  execution,"  by  one  of  which, 
g  ii64,  it  is  declared  that  a  sale  of  real  property, 
when  the  estate  is  less  than  a  leasehold  of  two 
years,  unexpired  term,  shall  be  absolute,  but 
"in  all  other  cases  such  property  shall  be  sub- 
ject to  redemption  as  hereinafter  provided  in 
this  chapter.'^  That  chapter  directs  the  sheriff 
to  deliver  to  the  purchaser  a  certificate  of  the 
sale,  and  gives  the  right  of  redemption  to  a 
judgment  debtor  or  ms  successor  in  interest, 
in  the  whole  or  in  part  of  the  property  separ* 
ately  sold,  and  to  a  creditor  having  a  lien  oo 
any  portion  of  the  property,  separately  sold« 
by  judgment,  decree,  or  mortgage,  subsequent 
in  time  to  that  for  which  ttud  property  was 
sold,  g  865.  The  persons  last  described  are 
designated  bv  the  statute  redempUoners,  By 
anotner  section  the  judgment  debtor  or  re- 
demptioner  ia  permitted  to  redeem  the  property 
within  six  months  from  the  date  of  the  order 
confirming  the  sale,  by  paying  the  amount  of 
the  purchase,  with  interest  at  the  rate  of  2  per 
cent  per  month  from  the  time  of  sale,  together 
with  any  taxes  paid  by  the  purchaser;  and,  if 
the  purchaser  be  also  a  creditor  having  a  Uea 
prior  to  that  of  the  redemptioner,  the  amount 
of  such  lien  with  interest  §  866.  A  succeed- 
ing section  prescribes  the  mode  of  redeeming?, 
namely:  *'l.  The  person  seeking  to  redeem 
shall  give  the  purchaser  or  redemptioner,  as 
the  case  may  be,  two  days'  notice  of  his  in- 
tention to  apply  to  the  sheriff  for  that  purpose; 
at  the  time  specified  in  such  notice  such  per- 
son may  redeem  by  paving  to  thesheriff  the  sum 
required.  The  sherifi:  sluUl  give  the  person  re- 
deeming a  certificate  as  in  the  case  of  sale  on 
execution,  adding  therein  the  sum  paid  on  r^ 
demption,  from  whom  redeemed,  and  the  date 
thereof.  A  party  seeking  to  redeem  shall 
submit  to  the  sheriff  the  evidence  of  his  right 
thereto,  as  follows:  2.  Proof  that  the  notice  re- 
quired by  this  section  has  been  given  to  the 
purchaser  or  redemptioner,  or  waived.  8.  If 
ne  be  a  lien  creditor,  a  copy  of  the  docket  of 
the  judgment  or  decree  under  which  he  claims 
the  right  to  redeem,  certified  to  the  derk  of  the 
court  where  such  judgment  or  decree  Is  dock* 
eted,  or,  if  he  seeks  to  redeem  upon  mortgage, 
the  certificate  of  the  record  therera.  4.  A  copy 
of  any  assignment  necessary  to  establish  h& 
claim,  verified  by  the  affidavit  of  himself  or 
agent  showing  the  amount  then  actually  due 
on  the  judgment,  decree  or  mortgage.  5.  If 
the  redemptioner  or  purchaser  have  a  lien  prior 
to  that  of  the  lien  creditor  seeking  to  redeem, 
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«och  redemptionbr  or  purchaser  ihall  submit 
to  the  sheriff  thelike  evidence  thereof  and  of  the 
sunount  due  hereon*  or  the  same  may  be  disre- 
^arded.** 

In  the  same  Act  is  a  separate  chapter  regu- 
latinff  foreclosure  of  mortgages.  None  of  the 
provuions  of  that  chapter,  no wever,  give  th^ 
li^ht  of  redemption  after  a  sale  under  a  decree 
of  foreclosure.  But  it  is  provided  that  **  The 
payment  of  tiie  mortgage  debt  ^ith  interest 
and  costs  at  anv  time  ocutore  sale  shall  satisfj 
the  Judgment''^    Sec.  568. 

The  contention  of  the  plaintiff  is  that  the 

SroWsions  of  the  chapter  relating  to  "sales  un- 
er  execution,"  so  far  as  they  refer  to  the  right 
of  redemption^  appiy  to  sales  under  decrees 
[47]  of  foreclosure.  In  support  of  this  view  they 
cite  decisions  of  the  Supreme  Court  of  Califor- 
nia construing  similar  statutory  provisions, 
from  which,  it  is  claimed,  the  Statute  of  Wash- 
ington Territory  was  copied.  Kml  v.  Lc^ffan, 
2  CaL  605  (IdsS);  Barian  v.  8mtA,  6  Cal  178 
0868);  McMillan  r.  Bicharda,  9  CaL  865  (1858); 
Orau  V.  Fmoler,  21  Cal.  895  (1868).  On  the 
other  hand  it  is  insisted  that  the  Civil  Practice 
Act  of  1878,  so  far  as  it  related  to  sales  under 
execution  and  to  sales  under  decrees  for  the 
foreclosure  of  mortgages,  was  copied  substan- 
tially from  Iowa  Statutes,  which,  it  is  con- 
tended, did  not  give  the  right  to  redeem  after 
sale  undtt*  a  foreclosure  decree.  Stoddard  t. 
Iknrbei,  18  Iowa,  296  (1862);  Kramer  v.  BA- 
«kin,  9  Iowa,  114  (1859). 

In  the  view  we  take  of  this  case  it  is  unneces- 
sary to  express  an  opinion  whether  the  provi- 
sion relating  to  sales  under  execution,  properly 
interpreted,  gave  a  rig^t  of  redemption  after 
sale  under  a  decree  ox  foreclosure.  If  it  did 
sot,  the  decree  below  must  be  affirmed,  for  a 
right  to  redeem,  after  sale,  does  not  exist  unless 
given  oy  statute.  (Jounsel  for  the  plaintiff 
speaks  of  a  common-law  right  of  redemption 
sifter  sale  that  attaches  in  the  absence  of  any 
statutory  provision  on  the  sublect  We  are 
not  aware  of  any  such  right  existing  at  com- 
mon law,  or  in  the  system  of  equity  as  admin* 
Istered  in  the  courts  of  England  previous  to 
tlie  organization  of  our  government  It  is  a 
mistake  to  suppose  that  the*  case  of  Clark  v. 
JSeybum.  75  IL  S.  8  WaU.  819  ri9:855],  recog- 
nizes a  right  of  redemption  after  a  sale  under  a 
foreclosure  decree,  independently  of  statute. 
It  is  there  stated  that  "  By  the  common  law, 
when  the  condition  of  the  mortgage  was  brok- 
en, the  estate  of  the  mortgagee  Mcame  inde- 
feasible," and  that  '*  equity  interposed  and  per- 
mitted the  mortgagor,  within  a  reasonable 
time,  to  redeem  upon  the  payment  of  the 
amount  due  before  sale;"  also  that,  according 
to  the  settled  practice  in  equity,  when  proceecU 
inffs  to  foreclose  were  not  regulated  by  statute, 
tins  right  to  redeem  before  sale  is  fixed  by  the 
primary  decree,  and  that  only  in  the  event  of 
final  default  in  paying  the  amount  ascertained 
to  be  due  is  an  absolute  sale  ordered.  The  de- 
cree in  that  case  was  one  of  strict  foreclosure, 
cutting  off  the  right  of  redemption  before  or 
after  sale.  It  did  not  find  the  amount  due, 
and  allowed  no  time  previous  to  the  sale  to  re- 
deem by  paying  the  debt  It  was  final  i»  the 
first  instance.  In  many  of  the  States  the  right 
to  redeem  within  a  prescribed  time  after  sale 
under  a  decree  of  foreclosure  is  given,  in  certain 
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cases,  by  statute.  This  right,  w  hen  thus  given, 
is  a  substantial  one,  to  be  recognized  even  in 
the  Courts  of  the  United  Stales  sitting  in  equity, 
because  the  statute  constitules  a  rule  of  prop- 
erty in  the  State  that  enacts  it  Brine  y.  Uari- 
ford  F.  Ine,  Go.  96  U.  S.  627  [24: 8581;  Ham- 
mock V.  Farmers  Loan  A  T.  Co,  105  U.  8.  77, 
88 ^:1111, 1115];  Maeony,  NorthvoeeUrn MtU. 
L.  Ine.  Co.  106  U.  S.  164 [27:130];  Conn.  Mut  L. 
In$.  Co.Y.  Cushman,lQS  U.S.  51.  fe  [27:648, 652]. 
"  What  is  indispensable  in  such  a  decree,"  the 
court  said  in  Chicago,  D.iitV.B.  Co.  v.  Foedick, 
106  U.  S.  47.  70  [27: 47,  55],  '*  U,  that  there 
should  be  declared  the  fact,  nature  and  extent 
of  the  default  which  constitutes  the  breach  of 
the  condition  of  the  mortgage,  and  which  Jus* 
tifl^  the  complainant  in  Sung  his  bill  to  fore- 
close it,  and  the  amount  due  on  account  there- 
of, which,  with  any  further  sums  subsequeotlj 
accruing  and  having  become  due,  according  to 
the  terms  of  the  security,  the  mortg^or  is  r»> 
Quired  to  pay,  within  a  reasonable  time,  to  be 
fixed  by  the  court,  and  which,  if  not  paid,  a 
sale  of  the  mortgaged  premises  is  directed." 
In  conformity  with  these  principles  the  CivO 
Practice  Act  of  Washington  Territory  of  1873, 
in  the  chapter  reg^ulatinf  the  foreclosure  of 
mortgages,  expressly  authorizes  the  mortgagor 
before  the  sale  occurs  to  satisfy  the  judgment 
by  pavinjd^  the  debt  with  interest  and  costs. 
It  is  clear  that  the  right  to  redeem  after  sale, 
wherever  it  exists,  is  statutory. 

If  it  be  assumed  that  the  provisions  of  the 
chapter  relating  to  "sales  under  execution" 
and  which,  in  terms,  gave  six  months  after 
the  confirmation  of  sale  to  redeem,  applies  to 
sales  under  decrees  of  foreclosure,  it  does  not 
follow  that  the  plaintiff  is  entitled  to  reliet 
The  territorial  statute,  like  similar  statutes  in 
the  several  States,  evidently  contemplated  that 
a  redemption,  if  desired,  should  be  made  within 
a  fixed,  and  comparatively  short,  period  after 
sale.  In  few,  if  in  any.  of  the  States  is  more 
than  one  year  given.  The  party  seeking  to  re- 
deem under  the  Act  of  1873  was  required  to 
assert  his  right  to  do  so  within  six  months  from 
the  confirmation  of  the  sale..  If  he  failed  to  do 
so  within  that  time,  the  right  of  the  purchaser 
became  complete;  for  it  b  expressly  declared 
that  "If  no  redemption  be  inade  within  six 
months  from  the  confirmation  of  the  sale,  the 
purehaser  shall  be  entitled  to  a  oonveyaoce 
from  the  sheriff."  Sea  868.  And  the  mort- 
nigor  was  not  remediless  if,  without  his  fault 
Oiere  was  a  failure  to  redeem  within  the  time 
prescribed;  for,  by  another  section,  it  is  ex- 
pressly  provided  that  "  Where  a  sheriff  shall 
wrongfully  refuse  to  allow  any  person  to  n- 
deem,  his  right  thereto  shall  not  be  prejudiced 
thereby,  and  upon  the  submiadon  of  the  evi- 
dence and  the  tender  of  the  money  to  the  sher- 
iff, as  herein  provided,  he  may  be  required,  by 
order  of  Uie  court  or  Judge  thereof  to  allow 
such  redemption."  Of  this  mode  of  enforcing 
his  right  to  redeem,  tiie  plaintiff  chose  not  to 
avail  himself.  No  reason  is  assigned  whv  be 
did  not  do  sa  The  complaint  upon  its  face, 
shows  that  before  the  tender  to  the  sheriff  he 
had  notice  that  the  purchasers  would  contest 
bis  right  to  redeem.  With  knowledge  of  that 
fact,  and  notwithstanding  the  refusal  of  the 
sheriff  to  accept  his  tender,  hemade  no  appUcsr 
tion  to  the  court  or  judge  thereof  for  an  order 
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requiring  that  officer  to  allow  the  redemption. 
After  resting  in  sileDce  from  November  10, 1875, 
until  tlie  institution  of  this  suit  on  the  15th  of 
3Iay,  1884 — a  period  of  nearly  nine  years— he 
prayed  the  assistance  of  a  court  of  equity  for 
the  cancellation  of  the  deeds  executed  to  the 
several  purchasers  at  the  sheriff's  sale. 

We  are  of  opinion  that,  construing  the  stat- 
ute so  as  to  give  effect  to  the  object  for  which 
it  was  enacted,  a  court  of  equitv  should  refuse 
aid  to  a  party,  asserting  under  it  a  right  of  re- 
demption, who  has  neglected,  at  least  without 
sufficient  cause,  before  the  expiration  of  six 
months  from  the  conffirmation  of  the  sale,  to 
invoke  tiie  authority  of  the  proper  court  or 
ludee  to  compel  Uie  recognition  of  such  right 
by  the  officer  whose  do^  it  was,  under  the 
statute,  to  accept  a  tender  ^made  in  conformity 
with  law.  If,  as  suggested,  this  remedv  is  cu- 
mulative only,  that  uct  only  diminishes  the 
right  of  the  plaintiff  to  relief;  for  he  not  only 
neglected  to  avail  himself  of  this  spedflc  leme* 
dy,  but  failed  to  invoke,  in  due  time,  the  gene- 
1^0]  ral  authority  of  a  court  of  equity.  The  inter- 
pretation we  give  to  the  statute  is  supported  bv 
the  principle  upon  which  courts  of  equity  uni- 
formly proceed,  independently  of  any  Statute 
of  Limitations,  of  refusing  relief  to  those  who 
unreasonably  deJay  to  invoke  their  aid.  Bieh- 
ardi  V.  MaekaU,  124  U.  8.  188,  187  [81:896, 
8991. 

To  avoid  misapprehension,  it  is  proper  to  ob- 
serve that  what  we  have  said  has  reference 
only  to  cases  arising  under  ttie  Civil  Practice 
Act  of  1873.  The  present  case  is  unaffected  by 
the  Act  of  the  Territorial  Legislature,  approvea 
February  8,  1886,  permittnig  the  Judgment 
debtor,  or  his  successor  in  interest,  to  redeem 
any  real  estate  sold  under  execution  of  judg- 
ment or  foreclosure  of  mortgage,  at  any  time 
T\itbin  one  year  from  the  date  of  sale,  by  pay- 
in?  tlie  amount  of  the  purchase  money,  with 
interest  at  the  rate  of  1  per  centum  per  month 
thereon  from  the  date  of  sale,  together  with 
tlie  amount  of  any  taxes  the  purchaser  may 
liave  paid. 

77ie  decree  is  affirmed. 


[39]   ALGERNON  S.  BADGER,  Collector  of  the 
Port  of  Nbw  Orleans,  Plff.  in  Err,^ 

«. 

A.  CUSIMANO  &  COMPANY,  a  Commer- 
cial Firm,  Composed  of  Anqelo  CuBDiAHO 
and  Chahleb  P.  Adons. 

(See  &  a  Beporter*8  ed.  aM&) 

DuUes  on  imports — oranges — iUegal  eocaction, 

L  Under  section  7  of  the  Aot  of  March  8,  1888, 
cbap.  121, 22  Stat  at  L.  488,  628,  the  value  of  the 
charges  specified  in  sectionA  2907, 2908,  Revised  Stat- 
utes, iucludinff  the  value  of  the  boxes  used  in  the 
transportation  of  roodn  imported  from  other  coun- 
tries, is  to  be  excluded  from  the  estimate  of  the 
amount  of  duties  collectible  upon  such  goods. 

2.  The  duties  pajrable  upon  oranges,  imported, 
are  to  be  ascertained  with  reference  only  to  their 
true  and  actual  market  value. 

3.  The  question  whether  the  collector  acted 
within  the  power  conferred  upon  him  by  statute 
when  be  required  the  importers  to  pav  duties,  not 
only  upon  the  actual  market  value  ox  the  ffoods. 
but  upon  an  additional  value  equal  to  the  value  or 
the  cases  covering  the  goods,  is  distinct  from  any 


inquiry  as  to  fraud  in  the  appraisemenL  and  may 
be  raised  bv  the  importer  in  an  aotiou  at  Uw  for  tfaie 
recovery  of  duties  Illegally  exacted  from  him. 

[No.  179.] 
Argued  Jan,  SI,  18S9.     Decided  March  5, 1889, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana, 
to  review  a  ludgment  in  favor  of  plaintiff  in  an 
action  for  the  recovery  of  duties  illegally  ex- 
acted.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Wnu  A.  Maury,  AssiiL  AUy-Oen., 
for  plaintiff  in  error: 

Fraud  apart,  the  appraisement  is  conclusive. 

BUton  V.  Merritt,  1 10  U.  S.  97  (28: 83). 

Every  presumption  is  in  favor  of  appraise- 
ments ana  liquidations. 

Chicago  Tyre  db  Spring  Co.  v.  Spaulding,  110 
U.S.  547(39:722). 

Substantial  compliance  with  the  law  (R.  S. 
§  2980)  is  all  that  is  necessary. 

OeUfcrmann  v.  Merritt,  128  U.  S.  867  (81: 
168). 

Messrs,  Ohas,  B,  Singleton  and  Richard  H. 
Browne  for  defendants  in  error. 

Mr,  JuHice  Harlan  delivered  the  opinion    [40] 
of  the  court: 

This  is  an  action  for  the  recovery  of  the  sum 
of  $1,400.07,  with  interest,  being  the  amount 
of  certain  duties  which,  it  is  alleged,  were 
illegally  exacted  from  the  defendants  in  error. 
The  case  was  tried  by  the  court  pursuant  to  a 
stipulation  between  the  parties  waiving  the  in- 
tervention of  a  jury. 

The  court  found  "the  issues  of  fact  ndsedby 
the  pleadings  in  favor  of  the  plaintiffs."  We 
must  assume,  therefore,  that  the  facts  were  as 
alleged  by  the  plaintiffs  in  their  pleadings. 

It  is  alleged  in  the  petition  and  amended  peti- 
tion that  the  plaintiffs  were  importers  of  and 
dealers  in  foreign  fruits  at  New  Orleans;  that, 
in  December,  1888,  and  January,  1884,  they 
imported  several  cargoes  of  Valencia  oranges 
on  the  steamships  rontiac,  Norfolk,  North 
Anglia,  Yindolano,  and  Ehrenfels,  aggregat- 
ing^21,165  cases,  es^ch  case  being  over  2i  cubic 
feet;  that  the  invoice  value  of  the  oranges  was 
177,810  pesetas,  while  the  invoice  value  of  the 
charges  (composed  of  value  of  cases,  nails, 
pacldng,  banos,  cost  of  transportation,  etc.)  [4i 
wss  120,990  pesetas,  making  the  total  invoice 
value  of  fruit  and  charges  298,300  pesetas;  that 
the  fruit  as  it  arrived  was  duly  entered  in  the 
Customs  Department  at  New  Orleans,  the  fruit 
at  its  true  invoice  value,  which  was  its  true 
market  value  at  the  date  of  the  respective 
importations,  and  the  charges  at  their  true  in- 
voice value;  that,  nevertheless,  the  collector, 
without  pretending  that  there  was  any  mistake 
or  fraud  in  the  invoice  value  of  the  fruit,  caused 
an  appraisement  of  each  importation  to  be 
made,  despite  the  protest  and  remonstrance  of 
petitioners,  and  thereby  increased  the  invoice 
value  of  the  fruit,  and  reduced  the  invoice 
value  of  the  charges  in  each.lncreasing  the  value 
of  the  fruit  by  just  so  many  pesetas  as  the  in- 
voice value  of  the  charges  was  reduced,  and 
making  a  total  increase  of  86,271.15  pesetas  in 
the  value  of  the  fruit,  equal  to  $7,000.88  in 
American  coin,  upon  which  petitioners  were 
obliged  to  pay  20  per  cent  du^,  or  $1,400,07: 
that  as  soon  as  the  liquidations  of  each  and  all 
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of  the  entries  were  ouule  by  the  Customs  De- 
partment, and  within  thirty  days  thereafter, 
the  petitioners  appealed  from  the  decision  of 
the  collector  to  the  Secretary  of  the  Treasury; 
that  the  Secretary,  on  the  18th  of  February,  1885, 
decided  tbat  it  appeared  that  the  "fruit  in  ques- 
tion was  invoiced  at  a  value  which  properly  rep- 
resented its  market  value,  but  that  the  value  of 
the  boxes,  packing,  etc.,  was  excessive,  and  was 
reduced  by  the  appraiser,  and  the  value  of  the 
fruit  advanced  to  the  same  extent,"  and  afiSrmed 
the  decision  of  the  collector;  that  one  of  the 
merchant  appraisers  appointed  by  the  coUector 
knew  nothing  of  the  value  of  Valencia  oranfl;es 
or  of  the  charges  thereon,  and  so  admitted;  £at 
none  of  the  oranges,  nor  any  samples  thereof, 
were  submitted  to  or  examined  by  the  mer- 
chant appraisers,  which  facts  were  specifically 
set  forth  in  plaintiffs'  protest,  filed  with  the 
collector,  against  the  appraisement;  and  that 
all  the  subsequent  appraisements  of  shipments, 
other  than  the  shipment  by  The  Pontiac,  were 
based  upon  the  above  merchant  appraisement, 
and  an  appeal  to  the  Secretary  of  the  Treasury 
was  refused,  on  the  ground  that  such  appraise- 
ment was  binding. 

The  effect  of  section  7  of  the  Act  of  March  8, 
1888,  c.  121,  22  Stat,  at  L.  488,  528,  was  to  ez- 
[  42  ]  elude  from  the  estimate  of  the  amount  of  duties 
collectible  upon  goods  imported  from  other 
countries,  the  value  of  the  "charges"  specified  in 
sections  2907  and  2908  of  the  Revised  Statutes, 
including  the  value  of  the  usual  and  necessary 
sacks, crates,  boxes,  or  covering  of  any  kind,  not 
composed  of  materials  or  made  in  any  form  de- 
signed to  evade  duties  thereon,  but  used  in  the 
bona  fide  transportation  of  such  goods  to  the 
Unit^  States.  The  duties,  therefore,  for  which 
the  plaintiffs  were  liable  in  respect  to  the  oranges 
they  imported,  were  to  be  ascertained  with  rerer 
ence  only  to  their  true  and  actual  market  value. 
OberUuffer  v.  Robertson,  116  U.  S.  499,  509,  510 
[29:706, 709].  That  the  collector  made  a  reduc- 
tion of  the  mvoice  value  of  the  charges  is  of  no 
consequence,  because  such  charges  were  not 
dutiable  items.  He  did  what  the  law  did  not 
authorize  him  to  do,  namely:  increased  the 
dutiable  value  of  the  oranges,  although  they 
were  invoiced  and  entered  at  their  true  market 
value.  The  additional  duties  exacted  from  the 
plaintiffs  on  this  incrensed  value  amounted  to 
the  sum  for  which  the  Judgment  was  ren- 
dered. 

It  is  insisted,  however,  that  this  question  can- 
not arise  upon  the  present  writ  of  error.  The 
only  bill  of  exceptions  taken  in  the  case  states, 
"that  on  the  trial  of  the  cause  the  plaintUBTs 
offered  evidence  tending  to  show  that  the  value 
fixed  on  goods  imported  by  them  was  exces- 
sive, and  tnat  the  appraisement  of  said  goods 
was  erroneous;  to  the  reception  of  which  evi- 
dence defendant  objectea,  on  the  ground 
that  said  goods  were  duly  appraised,  and  that 
the  appraisement  is  final  and  conclusive  in  the 
absence  of  fraud,  which  is  not  alleged,  and  on 
the  further  ground  that  such  evidence  is  not 
admissible  under  the  allegations  of  plaintiffs' 
petition,  which  oblections  were  overruled  by 
the  court,  and  said  evidence  received,  to  wit: 
on  ground,  because,  in  the  opinion  of  the  court, 
it  is  not  necessary  to  allege  fraud." 

The  contention  of  the  Qovemment  is  that  as 
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fraud  was  not  specifically  alleged  in  respect  to 
the  appraisement,  the  court  erred  in  admitting 
and  considering  evidence  to  impeach  it.  This 
position  is  supposed  to  be  sustained  by  the  case 
of  naum  V.  MerriU,  110  U.  S.  97,  106  [28: 88, 
86].  In  that  case  it  was  said:  "Ck>nsidering 
the  Acts  of  Ck)ngress  as  establishing  a  system, 
and  giving  force  to  all  the  sections,  its  plain  and  [^I 
obvious  meaning  is  tbat  the  appraisement  of  the 
customs  ofllcers  shall  be  final;  but  all  oUier  ques- 
tions relating  to  the  rate  and  amount  of  duties 
may,  after  the  importer  has  taken  the  prescrib- 
ed steps,  be  reviewed  in  an  action  at  law  to  re- 
cover duties  unlawfully  exacted."  A^rain: 
"The  valuation  made  by  the  customs  officers 
was  not  open  to  ques^on  in  an  action  at  law  a» 
long  as  the  officers  acted  without  fraud  and 
within  the  power  conferred  on  them  by  the 
statute."  In  the  case  before  us  there  is  no  im- 
peachment of  the  appraisement,  so  far  as  it 
states  the  value  of  the  charges  or  the  value  of 
the  goods,  as  increased  by  the  amount  of  the 
reduction  made  from  the  value  of  the  charges. 
The  only  inquiry  is  whether  the  collector  acted 
within  the  power  conferred  upon  him  by  stat- 
ute when  he  required  the  importers  to  pay 
duties,  not  only  upon  the  actual  market  value 
of  the  goods,  but  upon  such  additional  value  as 
was  equal  to  the  reduction  made  from  the 
value  01  the  cases  covering  the  goods.  These 
are  questions  of  law  simply,  involving  the  power 
of  the  collector  under  the  statute.  Th^r  are 
entirely  apart  from  any  inquiry  as  to  fraud  in 
appraisement,  or  as  to  the  values  set  forth  in  it, 
and  may  be  raised  by  the  importer  in  an  action 
at  law,  when  he  has  taken  such  steps  as  entitle 
him  to  bring  suit  for  the  recovery  of  duties 
illegally  exacted  from  him.  This  ratine  is 
entirely  consistent  with  tlie  decision  in  SUtom 
V.  MerHU, 
JtidgmerU  affirmed. 


UNITED  %TkTBA,Appt.^ 

s. 

MALBONB  P.  WATSON. 

Oee  8.  C.  Beporter^  ed.8Q-€l) 

Jjmgwity  pa^  to  army  officer. 

Tlie  time  of  the  service  of  a  cadet  In  the  miftary 
Academy  at  West  Point  is  to  be  reoaitled  as  part  off 
the  time  lie  served  in  the  army,  within  the  meanlDff 
of  the  Act  of  July  ft,  1888,  and  should  be  counted,  is 
oomputinfr  his  longevity  pay  under  that  Act;  and 
he  isentitTed  to  receive  so  muoh  of  the  amount 
thereon  thus  computed  as  Is  not  barred  by  tbs 
Statute  of  Limitationa. 

[No.  860.1 
aubmiUed  Jan.  4, 1889,  Decided  March  11, 1889. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims,  in  favor  of  claimant  for  longevity 
pay.    Affirmed, 
The  facts  are  stated  in  the  opinion. 
Messrs,  A.  H.  Garland,  Attv-Oen,,  IBL  A* 
Howard,  Assist,  Atty-Oen.,  and  i^.  P.  Dewees^ 
Assist,  Atty,,  for  the  United  Sutes,  appellant. 
Messrs.  ft.  B.  Warden  and  W.  w.  War* 
den  for  appellee. 

Mr.  Justiee'LmmmT  delivered  the  opinioB  of 
the  court: 
On  the  24th  of  Pebniaiy,  1886,  the  sppdlee^ 
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Malbone  F.  Watson,  filed  his  petition  in  the 
Court  of  Claims,  in  substance,  as  follows: 

Claimant  entered  the  United  States  Military 
Acadeniy  as  a  cadet,  July  1, 1856;  was  appointed 
a  second  lieutenant  of  cavalry.  May  6,  1861; 
first  lieutenant  of  artillery.  Mav  14,  1861; 
captain,  March  9,  1866;  retired  from  active 
service  for  loss  of  his  Hcrht  leg  from  wound  re- 
ceived in  line  of  dut^ ,  September  18. 1868.  In 
computing  his  service  tor  longevity  pay  he 
claims  to  be  entitled  to  count  bis  time  as  a  oadet 
under  the  Acts  of  July  5,  1888,  5  Stat,  at  L. 
266;  March  2,  1867,  §  9,  14  Stat  at  L.  423; 
July  15, 1870,  R  S.  vm.  By  so  crediting  his 
service,  claimant  alleges  there  is  due  him  up 
to  the  time  of  filing  his  petition  the  sum  of 
$2,611.10. 

To  this  petition  the  United  States  filed  a  gen- 
eral demurrer,  which  was  sustained  as  to  that 
part  of  the  claim  accruing  six  years  before  the 
filing  of  the  petition,  and  overruled  as  to  the  rest 
of  it,  without  prejudice.  The  court  tlfereupon 
[81]  rendered  judgment  in  favor  of  claimant  for 
$126.22.    The  United  States  appealed. 

The  ground  upon  which  this  Judgment  rests 
la,  that  the  time  of  the  service  of  claimant  as  a 
ofldet  in  the  Military  Academy  at  West  Point 
is  to  be  regarded  as  a  part  of  the  time  he  served 
in  the  armv  within  the  meaning  of  the  Act  of 
Ju\j  5, 1838,  and  should  be  counted  in  com- 
puting his  longevity  pay  under  that  Act;  and 
that  he  is  entitled  to  receive  so  much  of  the 
amount  thereon  thus  computed  as  is  not  barred 
by  the  Statute  of  Limitations. 

The  provisions  of  the  Acts  of  Congress,  re- 
lied upon  as  the  foundation  of  the  clam  of  the 
appellee,  are  as  follows: 

Sec.  15,  Act  of  July  5,  1888: 

*'Every  commissioned  officer  of  the  line  or 
staff,  exclusive  of  general  officers,  shall  be 
entitled  to  receive  one  additional  ration  per 
diem  for  every  five  years  he  may  have  served 
or  shall  serve  in  the  army  of  the  United  States: 
Provided,  That  in  certain  cases  where  officers 
are  entitled  to  and  receive  double  rations,  the 
additional  one  allowed  in  this  section  shall  not 
be  included  in  the  number  to  be  doubled." 

Sec  9,  Act  of  March  2, 1867: 

'That  section  15  of  the  'Act  to  increase  the 

E resent  military  establishment  of  the  United 
tates,  and  for  other  purposes,'  approved  July 
5, 1888,  be  amended  so  that  general  officers 
shall  not  hereafter  be  excludSi  from  receiv- 
ing the  additional  ration  for  every  five  years' 
B^vioe;  and  it  is  hereby  further  provided  that 
officers  on  the  retired  list  of  the  army  shall 
have  the  same  allowance  of  additional  rations 
for  every  five  years'  service  as  officers  in  active 
service. 

Act  of  July  16, 1870,  now  %  1262.  Rev.  Stat: 

'There  shall  be  allowed  and  paid  to  each  com- 
missioned officer  below  the  rank  of  brieadier- 
general,  including  chaplains  and  others  having 
assimilated  rank  or  pay,  ten  per  centum  of  theS 
current  yearly  pay  for  each  term  of  five  years 
of  service." 

That  cadets  at  West  Point  were  always  part 
of  the  army,  and  that  service  as  a  cadet  was 
always  actual  service  in  the  army,  has  been 
settled  by  the  decisions  of  this  court  in  the  case 
of  United  States  v.  Horton,  112  U.  8.  1  [28: 
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613],  in  which  a  question  almost  identical  with  [^^. 
the  one  now  before  us  was  presented  for  con- 
sideration. In  that  case,  Morton,  the  claimant, 
had  entered  the  United  States  Militarv  Acad- 
emy at  West  Point  as  a  cadet,  Julv  1, 1865,  had 
graduated  therefrom  June  15,  1869,  and  had 
served  in  the  army  as  a  commissioned  officer 
from  that  date  until  March  81,  1883.  In  com- 
puting his  service  pay  the  accounting  officers 
did  not  aUow  him  credit  for  the  time  he  had 
been  a  cadet  at  West  Point  as  part  of  his  time 
of  service  in  the  army;  and  he  accordingly 
brought  suit  in  the  Court  of  Claims  under  the 
Acts  of  February  24, 1881,  and  June  80,  1882, 
21  Stat  at  L.  846,  and  22  Stat  at  L.  118,  re- 
spectively. These  Acts,  among  other  thines, 
provided  that  "Additional  pav  to  officers  for 
length  of  service,  to  be  paid  with  their  current 
monthly  pay,  and  the  actual  time  of  service  in 
the  army  or  navy,  or  both,  shall  be  allowed  all 
officers  in  computing  their  pay."  The  Court 
of  Claims  rendered  Judgment  in  favor  of  the 
claimant,  which,  on  an  appeieil  prosecuted  on 
behalf  of  the  United  States,  was  affirmed  by 
this  court  In  the  opinion  of  the  court  it  was 
stated  that  "The  only  question  for  decision  is 
whether  the  time  of  service  as  a  cadet  is  to  be 
regarded  as  ^actual  time  of  service  in  the  army.' " 
The  court,  after  an  elaborate  examination  and 
discussion  of  the  laws  bearing  thereon  and  hav- 
ing relation  thereto,  answered  that  question  in 
the  affirmative,  and  said: 

*Trom  this  review  of  the  statutes,  it  cannot 
bf  doubted  that,  before  the  passage  of  the  Act 
of  July  28,  1866  (now  §  1094,  R.  8.,  which  in 
so  many  words  classes  the  cadets  at  West  Point 
as  a  part  of  the  army  of  the  United  States),  as 
well  as  afterwards,  the  corps  of  cadets  of  the 
Military  Academy  was  a  part  of  the  army 
of  the  United  States,  and  a  person  serving  as 
a  cadet  was  serving  in  the  armv.  .  .  .  The 
practical  construction  of  the  requirement  of  the 
Act  of  1838,  that  the  cadet  should  engage  to 
serve  for  eight  years,  shown  by  the  fact  that 
the  form  of  the  engagement  in  this  case  was  to 
'serve  in  the  army  of  the  United  States  for 
eight  vears,'  is  a  circumstance  of  weight  to 
show  that  tbe  (Government,  from  the  beginning, 
treated  the  plaintiff  as  serving  in  the  army. 
The  service  for  which  he  engaged  began  on  the 
1st  of  July,  1865,  and  the  eight  years  ran  from 
that  time.  That  being  his  status,  the  Acts  of 
1881  and  1882.  in  speaking  of  'actual  time  of  [83] 
service  In  the  army,'  cover  the  time  of  his 
service  as  a  cadet  .  .  .  Under  the  statutes  in- 
volved in  the  present  case,  a  cadet  at  West 
Point  is  serving  in  the  army  as  fully  as  an  offi- 
cer retired  from  active  service  is  serving  in  the 
army,  under  the  statutes  which  apply  to  him, 
so  far  as  the  question  of  longevity  pay  is  con- 
cerned." 

More  direct  and  emphatic  language  could 
not  be  used  to  support  the  contention  of  tbe 
claimant  in  this  case.  The  words  "actual 
time  of  service  in  the  army,"  as  used  in  the  Act 
of  February  24, 1881,  are  not  more  expressive 
of  cadet  service  at  West  Point,  than  are  tne 
words '  'for  every  five  years  he  may  have  served 
orshfldl  serve  in  the  army  of  the  United  States," 
as  used  in  the  Act  of  July  5, 1838.  They  both 
mean  the  same  kind  of  service;  and  we  are  of 
the  opinion  that  such  service  should  be  reck- 
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oned  in  computiDg  loDgevity  pay  prior,  as  well 
as  subsequent,  to  ttie  Act  oi  February  24, 1881. 

We  also  concur  with  the  Court  of  Claims, 
that  in  this  case  there  can  be  no  recovery  for 
any  part  of  the  claim  that  accrued  prior  to 
February  24,  1880,  the  day  when  the  bar  of 
the  Statute  of  Limitations  took  effect.  R.  S. 
§  1069.  The  claim  sued  on  is  valid  as  to  that 
part  of  it  which  accrued  after  that  date. 

Fbr  these  reasons  ihejudgmerUofthe  Court  qf 
Claims  is  afflrmecL 


1691  THE  ARKANSAS  VALLEY  LAND  AND 
CATTLE  COMPANY  (Limited),  F(f. 
in  Err.^ 

JEREMIAH  J.  MANN. 

<Soe  &  0.  Beporter*8  ed.e9-nj 

Remission  cf  part  of  a  wrdiei^-when  proper 
and  effect  of— granting  or  refusing  new  tnal, 
not  revierjDoble^sale  of  property— retaining  pos- 
session— increase  of  domestic  animals  damages 
for  conversion. 

1.  The  exaction,  as  a  condition  of  refusing  a  new 
trial,  that  the  plaintiff  should  remit  a  portion  of 
the  amount  awarded  by  the  verdict,  is  a  matter 
within  the  discretion  of  the  court. 

2.  To  require  a  plaintiff  to  sulmilt  to  a  new  trial, 
unless  he  remits  a  part  of  the  yerdict,  does  not  de- 
prive the  defendant  of  any  riffht,  or  give  him  anj 
cause  for  complaint.  Notwithirtanainff  such  r»> 
mission,  it  Is  sUD  open  to  him  to  show,  in  the  court 
which  tried  the  case,  that  the  plaintiff  was  not  en- 
titled to  any  sum,  and  to  insist  that  such  errors  of 
law  were  committed  as  entitled  him  to  have  a  new 
trial  of  the  whole  case. 

3.  This  court  to  not  authorized  to  assume,  from 
the  mere  fact  that  a  larsre  sum  was  remitted,  that 
the  court  below  belieyea  that  the  Jury  were  erov- 
erned  by  prejudice,  or  willfully  disregarded  the 
evidence. 

4.  The  frrantlnff  or  refusing  a  new  trial  in  a  Cir- 
cuit Court  of  the  United  States  Is  not  subject  to 
review  by  this  court. 

5.  The  retention  of  possession  of  property  by 
the  sellers  until,  and  as  security  for,  the  payment 
of  the  price,  is  not  Inconsistont  with  an  actual  sale 
by  which  title  passed  to  the  buyer. 

6.  In  an  action  for  conversion  of  cattle,  the 
plaintiff,  if  entitled  to  anything.  Is  entitled  to  the 
value  of  the  animals  with  their  increase  up  to  the 
time  of  the  demand  made,  not  to  the  commence- 
ment of  the  suit.  The  brood  of  all  tame  c  n  1  domes- 
tic animals  belongs  to  the  owner  of  the  dam  or 
mother. 

7.  In  actions  for  conversion  of  domestic  animals 
Intended  for  sale' and  consumption,  the  plaintiff  is 
allowed  damages  equal  to  the  value  of  the  property 
at  the  time  of  conversion,  with  Intorest,  al  the  es- 
tablished legal  rate,  from  that  date. 

[No.  147.] 
Argued  Jan.  J^  7, 1889.  Decided  March  6, 2889. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado,  to  review 
a  judgment  for  plaintiff  in  an  action  for  dam- 
ages for  the  conversion  of  cattle.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wm.  A.  Maury  and  Hugh  But- 
ler, for  plaintiff  in  error: 

Taking  possession  In  denial  of  the  owner's 
right  is  a  conversion. 

Cooley,  Torts,  451. 

If  the  value  of  the  cattle  was  subsequently 
enhanced  by  the  care,  attention,  foresignt  and 
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expenditure  of  money  bv  the  defendant,  the 
plaintiff  could  not  claim  it 

Note  to  Cooley,  Torta,  458;  Winchester  ▼. 
Oraig,  88  Mich.  m. 

The  charge  given  took  from  the  Juiy  all  the 
questions  of  fact. 

podges  r.  Boston,  106  IT.  S.  408  (27:  169). 

The  verdict  was  excessive. 

Thomas  v.  W&mack,  18  Tex.  683;  ITudd  ▼. 
Wells,  11  Wis.  407;  Lambert  v.  Craig,  12  Pick. 
199;  Oeorge  ▼.  Law,  1  Cat  863;  Johnson  v. 
Root,  2  Cliff.  108:  Baplis  ▼.  Travelers  Ins.  Co. 
118  U.  S.  820  (28:  990);  Loewenthal  v.  Streng, 
90  m.  74. 

Compensatory  damages  were  all  the  Jury 
were  justified  in  awarding  under  the  evidence. 

Sampson  y.  Smith,  15  Mass.  867;  Ooffln  y. 
Coffin.  4  Mass.  1;  Baylis  v.  Travelers  Ins.  Co. 
118  U.  S.  820  (28:  990);  BurdeU  v.  Denig,  93 
U.  8.  723  (28:  767). 

Mtssrs^  E.  T.  Wells  and  R.  T.  McNeaU 
for  defendant  in  error: 

For  the  court  to  direct  the  Jury  by  what 
process  they  were  to  determine  an  issue  would 
have  been  manifest  error. 

Standard  OU  Co.  v.  Van  Etten,  107  U.  8.  834 
(27:  822). 

Plaintiff  could  have  maintained  replevin  not 
only  for  the  original  stock  in  the  possession  of 
defendant,  but  also  for  their  increase. 

BoUes  Wooden-Ware  Co.  y.  V.  8.  106  U.  8. 
485  (27:  281). 

In  trespass  and  trover  nothing  short  of  judg- 
ment satisfied  passes  title  to  the  property. 

Lowooy  y.  Murray,  70  U.  a  8  WalL  1  (18: 
129). 

The  ownership  of  the  increase  of  animals 
follows  that  of  the  dam. 

Jordan  y.  Thomas,  81  Mas.  668-S;  Buddey 
y.  Buddey,  18  Nev.  48(^89;  Baker  y.  Wheder, 
8  Wend.  505, 24  Am.  Dec  71^85. 

The  full  value  of  property  at  oonyenion  with 
interest  thereon  is  the  meature  of  damages  in 
trover. 

Cooley,  Torts,  457,  note  1;  Sutherland,  Dam. 
178-4;  Note  to  Woolsy  y.  Carter,  11  Am.  Dec. 
528,  7  N.  J.  L.  85;  Note  to  Baker  r.  Whmter, 
24  Am.  Dec.  71,  72,  8  Wend.  506. 

The  practice  of  remitting  a  part  of  a  judg- 
ment by  the  ai>pellate  court,  where  the  excess 
can  be  ascertained  from  the  record,  has  been 
recognized  by  this  court. 

Bank  of  Ky.  y.  Ashley,  27  U.  8.  2  Pet.  827. 

And  this  practice  very  generally  prevails  in 
the  appellate  courts  of  the  several  Statea. 

1  Sutherland,  Dam.  811-815. 

Mr.  Justice  Harljui  delivered  the  opinion   |70] 
of  the  court: 

This  is  an  action  for  the  recovery  of  dam- 
ages for  the  alleged  imlawful  conversion  by  the 
defendant,  the  Arkansas  Valley  Land  and  Cattle 
Company  (Limited),  to  its  own  use,  of  certain 
cattle.  The  complaint,  which  is  framed  in 
conformity  with  the  local  law,  contains  three 
distinct  causes  of  action. 

The  first  count  claims  seventy-one  thousand 
dollars  in  damages  for  the  unlawful  conversion, 
at  the  County  of  Weld,  Colorado,  of  fourteen 
hundred  and  fifty-two  head  of  Oregon  cattle, 
all  branded  on  the  right  side  or  Igln  with  what 
is  commonly  known  as  the  bar  brand,  and  of 
which  seven   hundred   and   forty-two   were 
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■teen,  alleged  to  be  of  the  value  of  forty-four 
thousand  Dve  hundred  and  twenty  dollars,  and 
seven  hundred  cows,  alleged  to  be  of  the  val- 
'ae  of  twenty-one  thousand  dollars. 

The  second  count  claims  eighty  thousand 
dollars  in  damages  for  the  conversion  by  the 
defendant  of  one  thousand  and  thirty-six  Ore- 
gon steers,  alleged  to  be  of  the  value  of  sixty- 
two  thousand  dollars,  and  marked,  among 
[71]  other  brands,  with  the  letter  *'T"  on  the  left 
side,  which  cattle  R  T.  Kelly,  A.  J.  Gillespie, 
T.  E.  Gillespie.  Louis  J.  Gillespie,  J.  P.  Gilles- 
pie,  and  G.  O.  Keck  once  owned,  but  their 
claim  for  damages,  on  account  of  said  conver- 
sion, had  been  assigned^  transferred,  and  set 
over  to  the  plaintiff. 

The  third  count  claims  seventy-one  thousand 
dollars  in  damages  for  the  conversion  of  seven 
hundred  head  of  Oregon  cows  and  twelve 
bulls,  of  the  alleged  value  of  twenty-one  thous- 
and dollars,  and  fifteen  hundred  head  of  young 
cattle,  the  increase  of  the  cows  last  mentioned, 
and  of  the  actual  value  of  fifty  thousand  dol- 
lars. 

Judgment  is  asked  upon  all  the  counts  for 
the  sum  of  two  hundred  and  twenty-one  thou- 
sand dollars. 

There  was  evidence  relating  to  a  Herd  of 
about  two  thousand  steers  and  cows  of  various 
ages,  all  branded,  which  the  plaintiff  claimed 
to  have  bought  from  Slagle  and  Jordan  in 
October,  1880.  His  contention  is  that  at  the 
time  of  the  purchase  that  berd  was  at  or  near 
Rock  Creek  Station  on  the  Union  Pacific  Rail- 
road, in  the  Territory  of  Wyoming;  that  under 
an  arrangement,  part  of  his  contract  of  pur- 
chase, he  caused  to  be  shipped,  out  of  this  herd, 
to  Omaha  or  Council  Bluffs  for  sale  at  prices 
flbced  by  that  contract,  about  six  htmdred  head: 
that  the  remainder,  about  fourteen  hundred  in 
number,  were  driven,  in  the  same  month,  to 
Sheep  Creek  Basin,  about  twenty  miles  distant 
from  Rock  Creek;  that  in  December  they  fied 
or  drifted  before  a  severe  wind  and  snow  storm 
from  the  west  and  northwest,  until  they  came 
to  the  head  of  Sheep  Creek  Basin,  thence 

r3ed  over  the  Black  Hills  Ranee,  and  moved 
an  easterly  and  southerly  oUrection  until 
they  reached  the  ranch  of  one  Bloomfield,  in 
Colorado,  and  were  by  him  taken  possession 
of,  without  right,  and  sold  to  the  oefendant, 
a  corporation  of  which  he  was  general  mana- 
ger. 

There  was  evidence  as  to  another  herd  of 
about  1,200  steers,  marked  with  a  T  brand  on 
the  left  side,  and  belonging  to  Gillespie  &  Co., 
which  disappeared  about  the  same  time  from 
the  same  re^on  in  Wyoming  Territory.  This 
herd,  it  was  claimed,  also  found  ita  way  to 
Bloomfield's  ranch,  and  were  by  him  sold  with- 
out right  to  the  defendant. 
[72]  Early  in  the  year  1884,  the   complainant 

made  demand  upon  the  defendant,  through 
Bloomfield,  as  its  manager,  for  the  above  cattle, 
including  those  formerly  owned  by  Gillespie  & 
Co. ,  to  whose  rights  the  plaintiff  had  succeeded. 
The  demand  was  refused  upon  the  ground  that 
the  defendant  had  not  received  any  cattle  be- 
longing to  the  plaintiff. 

The  answer  put  in  issue  the  plaintiff's  own- 
ership of  the  cattle  described  in  the  complaint, 
and  relied  also  upon  certain  facts  in  bar  of  any 
xecovery  against  the  defendant.    The  plaintiff 
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filed  a  replication  controverting  all  the  new 
matters  set  out  in  the  answer. 

After  a  protracted  trial,  the  jury  returned  a 
verdict  in  favor  of  the  plain tiflc  for  the  sum  of 
(89,058.33.  There  was  a  motion  by  the  de- 
fendant for  a  new  trial,  as  well  as  one  in  arrest 
of  Judgment. 

The  court  decided  that  if  the  plaintiff  would 
remit  the  sum  of  twenty-two  tnousand  eight 
hundred  and  thirty-three  dollars  and  thirty- 
three  cento  from  the  amount  of  the  verdict,  the 
motion  for  a  new  trial  should  be  denied;  but  if 
he  declined  to  do  so,  a  new  trial  should  be 
granted.  In  accordance  with  this  decision,  the 
plaintiff  remitted  the  above  sum,  and  stipulated 
in  writing  that  Judgment  might  be  entered  for 
the  sum  of  $17,125.  The  motion  for  new  trial, 
and  the  motion  in  arrest  of  judgment,  were 
overruled,  and  judgment  was  entered  for  the 
latter  sum.  To  the  action  of  the  court  in  re- 
spect to  this  remission,  and  to  the  order  deny- 
ing the  motions  for  new  trial  and  in  arrest  of 
juagment,  the  defendant  excepted. 

1.  The  point  was  much  pressed  at  the  bar  that 
the  remission  by  the  plaintiff  of  a  part  of  the 
verdict,  followed  bv  a  judgment  for  the  sum 
remaining,  deprived  the  defendant  of  his  con- 
stitutional rigtit  to  have  the  question  of  dam- 
ages tried  by  a  jury,  without  interference  upon 
the  part  of  the  court,  except  as  it  became  nec- 
essary to  instruct  them  in  reference  to  the  prin- 
ciples of  law  governing  the  determination  of 
that  question.  The  precise  contention  is,  that 
to  make  the  dedsion  of  the  motion  for  a  new 
trial  depend  upon  a  remission  of  part  of  the 
verdict,  is  in  effect  a  re-examination  by  the 
court,  in  a  mode  not  known  at  the  common  law, 
of  facts  tried  by  the  jurv,  and  therefore  was  a 
viMation  of  the  Seventh  Amendment  of  the 
Constitution. 

The  counsel  for  the  defendant  admits  that 
the  views  expressed  by  him  are  in  conflict  with 
the  decision  in  Northern  Pac,  R.  Co,  v.  Herbert, 
116  U.S.  642, 646  [29:755, 7581;  but  he  asks  that 
the  question  be  re-examined  m  the  light  of  the 
authorities.  That  was  an  action  against  a  rail- 
road company  for  the  recovery  of  damages  re- 
sulting from  the  negligence  of  its  representa- 
tive, whereby  thepTaintiff  sustained  serious 
personal  injury.  The  verdict  was  for  $25,000, 
and  a  new  trial  was  ordered,  unless  the  plaint- 
iff remitted  $15,000  of  the  verdict  He  did  re- 
mit that  sum,  and  judgment  was  entered  for 
$10,000.  This  court  said:  "The  exaction,  as  a 
condition  of  refusing  a  new  trial,  that  the 
plaintiff  should  remit  a  portion  of  the  amount 
awarded  by  the  verdict  was  a  matter  within  the 
discretion  of  the  court  It  held  U^at  the  amount 
found  was  excessive,  but  that  no  error  had  been 
committed  on  the  trial.  In  requiring  the  re- 
mission of  what  was  deemed  excessive,  it  did 
nothing  more  than  requhre  the  relinquishment 
of  so  much  of  the  damages  as,  in  its  opinion,  the 
jury  had  improperly  awarded.  The  corrected 
veraict  could,  therefore,  be  properly  allowed 
to  stand,"  dUng  Blunt  v.  lAtUe,  8  Mason,  102, 
106;  Hajfden  v.  Florence  Setoing  Machine  Co,  54 
N.  Y.  221, 225;  and  Doyle  v.  Dixon,  97  Mass.  208. 
218.  In  Blunt  Y.  Little,  which  was  an  action 
for  malidous  dvil  prosecution,  in  which  the 
verdict  was  for  two  thousand  dollars,  Mr,  Jue- 
tice  Story,  while  admitting  that  the  exercise  of 
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the  discredoo  of  the  court  to  disturb  the  ver- 
dict of  the  jury  was  full  of  delicacy  and  diffi- 
culty, reco^ized  it  to  be  a  duty  to  interfere, 
when  it  clearly  appeared  that  the  Jury  bad 
committed  a  gross  error,  or  acted  from  improp- 
er motives,  or  had  given  damages  that  were 
excessive  in  relation  either  to  the  person  or  the 
injury;  and  held  that  the  cause  then  before 
him  should  be  submitted  to  another  jury  unless 
the  plaintiff  remitted  $500  of  the  damages.  The 
remission  was  made  and  the  new  trial  refused. 
In  DcyU  v.  Dixon,  which  was  an  action  for 
breach  of  contract,  the  language  of  the  court 
was:  "When  the  damages  awarded  by  the  jury 
appear  to  the  judge  to  be  excessive,  he  may 

[74]  either  CTant  a  new  trial  absolutely,  or  give  the 
plaintiff  the  option  to  remit  the  excess,  or  a 
portion  thereof,  and  order  the  verdict  to  stand 
tor  the  residue."  To  the  same  effect  are  many 
other  cases.  Chierry  v.  Kertonj%  Rich.  L.  507, 
512;  Young  v.  Englehard,  1  How.  (Miss.)  19; 
Dihlin  V.  Murphy,  8  Sandf .  ^,  See  also  nu- 
merous authorities  collected  in  Sedgwick,  Dam- 
ages, 6th  ed.  765,  note  8;  1  Sutherland,  Dam- 
ages, 812.  note  2;  8  Qraham  &  Waterman,  New 
Trials,  1162. 

The  pracUce  which  this  court  approved  in 
Northern  Pae.  R,  Co.  v.  Herbert  is  sustained  by 
sound  reason,  and  does  not,  in  any  just  sense, 
impair  the  constitutional  right  of  trial  by  jurv. 
It  cannot  be  disputed  Uiat  the  court  is  within 
the  limits  of  its  authority  when  it  sets  aside 
the  verdict  of  the  jury  and  grants  a  new  trial 
where  the  damages  are  palpooly  or  outrageous- 
ly excessive.  Ihieker  v.  Wood,  1  T.  R  277; 
Hewlett  V.  OruMey,  5  Taunt.  277,  281;  au- 
thorities cited  in  Sedgwick,  Damages,  6tb  ed. 
762,  note  2.  But,  in  considering  whether  a 
new  trial  should  be  ffranted  upon  Uiat  j^und, 
the  court  necessarily  determines,  in  its  own 
mind,  whether  a  verdict  for  a  given  amount 
would  be  liable  to  the  objection  that  it  was  ex- 
cessive. The  authority  of  the  court  to  deter- 
mine whether  the  dama^  are  excessive  im- 
plies authority  to  determine  when  they  are  not 
of  that  character.  To  indicate,  before  passing 
upon  the  motion  for  a  new  trial,  its  opinion 
that  the  damages  are  excessive,  and  to  require 
a  plaintiff  to  submit  to  a  new  trial,  unless,  by 
remitting  a  part  of  the  verdict,  he  removes 
that  objection,  certainly  does  not  deprive  the 
defendant  of  any  right,  or  give  him  any  cause 
for  complaint.  Notwithstanding  such  remis- 
sion, it  IS  still  open  to  him  to  show,  in  the  court 
which  tried  the  case,  that  the  plaintiff  was  not 
entitled  to  a  verdict  in  any  sum,  and  to  insist, 
either  in  that  court  or  in  the  appellate  court, 
that  such  errors  of  law  were  committed  as  en- 
titled him  to  have  a  new  trial  of  the  whole  case. 
But  it  is  contended  that  the  plaintiff  could 
not  have  been  required  to  remit  so  large  a  sum 
as  $22,888.88,  except  upon  the  theory  that  the 
Jury,  in  finding  thdr  verdict,  were  either  gov- 
erned by  passion,  or  had  deliberately  d&re- 
garded  tbe  facts  that  made  for  the  defendant— 

1^75]  in  either  of  which  cases,  the  duty  of  the  court 
was  to  set  aside  the  verdict  as  one  not  fit  to  be 
the  basis  of  a  Judgment  Undoubtedly,  if  such 
had  been  the  view  which  the  court  entertained 
of  the  motives  or  conduct  of  the  iury,  it  would 
have  been  in  accordance  with  safe  practice  to 
set  aside  the  verdict  and  submit  the  case  to  an- 
other Jury.    That  was  the  course  pursued  in 
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Stafford  v.  Pawtucket  Haircloth  Ch.  2  Cliff.  82. 
In  that  case  Mr.  Justice  Clifford,  after  observ- 
ing that  the  damages  were  greatly  excessive 
and  without  support  in  evidence,  said:  "Such 
errors  may  in  many  cases  and  under  most  cir- 
cumstances be  obviated  by  remitting  the  amount 
of  the  excess;  but  where  the  circumstances 
clearly  indicate  that  the  jury  were  influenced 
by  prejudice  or  by  a  reckless  disregard  of  the 
instructions  of  the  court,  that  remSly  cannot 
be  allowed.  Where  such  motives  or  influences 
appear  to  have  operated,  the  verdict  must  be 
rejected,  because  the  effect  is  to  cast  suspicion 
upon  the  conduct  of  the  jury  and  their  eatttt 
finding." 

This  court  is  not,  however,  authorized  to  as- 
sume, from  the  mere  fact  that  $22,838.83  was 
remitted,  that  the  court  below  believed  that 
the  jury  were  governed  by  prejudice,  or  will- 
fully disregarded  the  evidence.  On  the  con- 
trary, it  may  be  inferred  that  fixe  amount  for 
which  the  plaintiff  was  entitled  to  a  verdict 
was  ascertained  by  the  court,  after  a  calcula- 
tion based  upon  the  prices  of  oattle  as  given  by 
numerous  witnesses;  or  that  the  court  became 
satisfied  that  the  preponderance  of  evidence  as 
to  the  ownership  of  some  of  the  cattle  was 
against  the  plaintiff;  or,  as  to  other  catUe. 
that  thev  were  not  traced  to  the  possession  of 
the  defendant  But,  independently  of  this 
view,  and  however  it  was  ascertained  by  the 
court  that  the  verdict  was  too  large  by  tbe 
above  sum,  the  granting  or  refusing  a  new 
trial  in  a  Circuit  Court  of  the  United  States  is 
not  subject  to  review  by  this  court  Piar$ons 
V.  Bedford,  28  U.  S.  8  Pet  488,  447  [7:  7321; 
Mercantile  Mat,  Ins,  Co,  v.  FoUom,  85  U.  S. 
18  Wall.  237.  248  [21:  827^82];  New  York 
Cent.  dH.RR,  Co.  v.  Fraloff,  100  U.  S.  24, 
81  [25:  581,534].  Equally  beyond  our  author- 
ity to  review,  upon  a  writ  of  error  sued  out  by 
a  party  against  whom  a  verdict  is  rendered,  is 
an  order  overruling  a  motion  for  a  new  trial, 
after  the  plaintiff,  with  leave  of  the  court,  has 
remitted  a  part  of  the  verdict  Whether  tbe 
verdict  should  be  entirely  set  aside  upon  tbe 
ground  that  it  was  excesuve,  or  was  the  result 
of  prejudice,  or  of  a  reckless  disregard  of  tbe 
evidence  or  of  the  instructions  of  the  court,  or 
whether  the  verdict  should  stand  after  beinc 
reduced  to  such  amount  as  would  relieve  it  of 
the  imputation  of  bein^  excessive,  are  ques- 
tions addressed  to  the  discretion  of  the  courts 
and  cannot  be  reviewed  at  the  instance  of  tbe 
party  in  whose  favor  the  reduction  was  made. 
Under  what  circumstances,  if  any,  a  party  who 
is  compelled  to  remit  a  part  of  the  verdict,  in 
order  to  prevent  a  new  trial,  can  complain  be- 
fore this  court,  we  need  not  decide  in  the  pres- 
ent case. 

If  the  Circuit  Court  had  entered  judgment 
for  the  whole  amount  of  the  verdict  below,  tbe 
defendant  could  have  made  no  question  in  this 
court  as  to  its  being  excessive.  We  could  only, 
in  that  case,  have  considered  matters  of  law 
arising  upon  the  face  of  the  record.  And  we 
can  do  no  more  when  the  defendant  brines  to 
us  a  record,  showing  that  the  coun  below  has, 
in  the  exercise  of  his  discretion,  compelled  tbe 
opposite  side,  as  a  condition  of  its  overruling  a 
motion  for  a  new  trial,  to  remit  a  part  of  tbe 
verdict. 

2.  In  support  of  the  plaintiff's  daim  to  have 
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fnirchased  the  Blagle-Jozdaii  herd  of  cattle, 
-sad  his  right  to  bring  suit  for  their  convendoD. 
the  foUoimg  agreement  was  proven  and  rcaa 
in  evidence: 

««8h]bbp  Obebk,  Wto.  Teb.,  (ki,  11, 1880. 

"Memorandum  of  agreement  made  and  en- 
tered into  this  date  by  and  between  0.  Blagle 
and  John  Jordan,  of  Hepner,  Umatilla  County, 
Oregon,  and  J.  J.  Mann,  of  Albany  County, 
Wyo.  Ter, 

"Party  of  the  first  part  has  this  day  sold  the 
following  neat  cattle  to  the  said  party  of  the 
second  part  in  consideration  of  one  dollar,  the 
receipt  of  which  is  hereby  acknowledged,  two 
thousand  head  (2000),  more  or  less,  clawed  as 
follows,  to  wit — [here  follows  classification  of 
steers,  cows,  and  neifers,  according  to  ages  and 
price  per  head,  and  also  description  of  the 
brands  on  the  different  lots  constituting  the 
herdl — ^title  guaranteed. 
177]  "Party  of  the  second  part  agrees  to  pay  for 

them  as  follows,  to  wit:  To  ship  the  three  and 
four  year  old  feeders  to  Coundl  Bluffs  or  to 
Omaha,  and  in  the  name  of  Jordan  and  Slagle, 
to  the  number  of  six  hundred  (600)  head,  li 
there  is  not  that  number  of  threes  and  fours, 
then  to  ship  twos  to  make  up  the  number  six 
hundred  (600),  and  to  guarantee  the  cattle  to 
net  them  $26.00,  $24  lor  all,  respectively .  up 
to  the  full  number  of  threes  and  fours,  and  the 
excess  to  be  reckoned  at  $18  per  head  if  the 
threes  and  fours  should  not  reach  six  hundred 
(600) ;  also  to  pay  $2,000  before  cattle  are 
shipped,  cash,  and  the  loss  on  the  steers  so 
shipped  so  soon,  if  any,  as  the  steers  are  sold, 
and  money  paid  to  them,  Slavic  and  Jordan, 
within  two  days  after  reaching  market.  If 
the  steers  should  net  more  tmm  the  above 
prices,  then  the  net  profit  to  be  credited  to 
party  of  second  part;  the  balance  of  said  pay- 
ment to  be  in  ten  (10)  months  from  the  fifteenth 
of  October  (Oct  15th),  A.  D.  1880,  with  inter- 
est at  the  rate  of  twelve  per  cent  per  annum, 
seller  to  retain  possession  of  the  balance  of  the 
herd  until  the  last  payment  is  made. 
"(Signed)       "C.  Slaoi^b. 

"John  Jordan,    [sbal.] 

"J.  J.  MaHN.  [8BAUJ 

"Witness:  Chas.  G.  Mantz." 

The  instructions  asked  by  the  defendant  pro- 
'Ceeded  upon  the  ground  that  this  agreement 
was  executory  only,  and  that  the  right  of  prop- 
•er^  remained  in  Uie  seller,  Mann  aocpurinff 
only  the  right  to  buy  aocordinff  to  Uie  terms  <h 
the  agreement  The  charge  m  the  court  was 
basedupon  the  theory  that  the  title  passed  by 
the  agreement  to  Mann;  the  seUer  retaining 
possession  of  that  part  of  the  herd  not  shipped 
to  Omaha  or  Council  Bluffs,  simply  as  securi^ 
for  the  amount  the  buyer  agreed  to  pay.  We 
concur  in  the  view  taken  by  the  circuit  court. 
Any  other  interpretation  would,  in  effect,  de- 
•clare  that  title  could.  In  no  case,  pass  to  a  buyer 
whfle  possession  remains  with  the  seller  for 
any  purpose  whatever.  Slagle  and  Jordan  cer^ 
tamlv  intended  to  vest  Ifonn  with  the  title,  at 
the  aate  of  the  bfll  of  sale  in  question;  for  that 
i«o]  instrument  recites  that  the  owners  had,  on  the 
day  of  its  execution,  "sold"  the  cattle  to  blm, 
and  that  recital  is  followed  by  clauses  guaran- 
tying the  title,  and  providmg  the  mode  in 
which  the  buyer  was  to  make  payment    Here 
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are  all  the  elements  of  an  actual  sale,  as  distin- 
guished from  an  executoiy  agreement  The 
retention  of  possession  by  the  sellers  until,  and 
as  security  for,  the  payment  of  the  price,  was 
not  incoittistent  wim  an  actual  sale  by  which 
title  passed  to  the  buyer.  The  agreement  in 
question  is  unlike  that  in  Harknes$  v.  Hv8$ell, 
118  U.  S.  68S  [80:  285],  which  expressly  de- 
clared that  neither  the  title,  ownership,  nor 
possession  should  pass  from  the  seller  until  the 
note  given  by  the  buyer  for  the  stipulated  price 
was  paid. 

8.  The  plaintiff  asked  the  following  instruo> 
tion:  "If  you  find  that  defendant  converted 
any  of  the  cattie  belonging  to  plaintiff,  and 
that  among  those  converted  were  cows  which 
either  had  calves  with  them  at  the  time  of  the 
conversion  or  afterwards  and  before  the  com- 
mencement of  this  suit  had  calves,  then  vou 
8 re  instructed  that  the  plaintiff  is  entitied  to 
recover  the  vahie  of  such  calves  or  increase, 
and  you  may  consider  as  evidence  of  the  num- 
ber of  such  increase  the  average  increase  of 
cattie  for  the  years  between  the  time  you  may 
find  the  company  took  possession  and  the  in- 
stitution of  this  suit."  The  court  below  ob- 
served: "That  is  true,  substituting  for  'the  in- 
stitution of  this  suit'  the  time  when  the  de- 
mand was  made  for  the  cattie.  The  plaintiff, 
if  entitied  to  anything,  is  entitied  to  the  value 
of  the  animals  with  their  increase  up  to  the 
time  of  the  demand  made,  not  the  commence- 
ment of  the  suit  but  the  making  of  the  de- 
mand." The  defendant  insists  that  this  in- 
struction was  erroneous.  But,  in  our  Judg- 
ment it  is  correct.  The  calves  of  such  of  the 
cows  as  belonged  to  the  plaintiff,  and  wore 
converted  by  the  defendant,  certainly  belon^;ed 
to  the  former;  for,  according  to  me  maxim, 
parttis  iequitw  verUrem,  the  brood  of  all  tame 
and  domestic  animals  belonss  to  the  owner  of 
the  dam  or  mother.  2  61.  890.  The  defend- 
ant's liabilitv  as  for  conversion  extended,  at 
least,  to  such  of  the  calves,  the  increase  of 
plaintiff's  cows,  as  were  in  existence  at  the  time 
of  demand  and  conversion.  As  it  was  not  in- 
formed of  the  phiintiff's  claim  of  ownership 
until  his  demand  in  January,  1884,  the  conver- 
sion must  be  taken  to  have  occurred  when  it 
refused  to  comply  with  such  demand.    The 

Slaintiff,  if  entitled  to  recover,  was  entitled  to 
amages  proportioned  to  the  value  of  the  cows 
and  t&ir  calves  at  the  time  of  conversion.  The 
damages  could  not  properiy  exceed  the  value 
of  the  property  at  that  date,  and  less  than  that 
would  not  be  sufficient  compensation. 

4  Error  is  assigned  by  the  defendant  in  re- 
lation to  that  part  of  the  charge  stating  that 
the  plaintiff,  if  entitled  to  recover,  was  entitled 
to  interest  from  the  time  of  demand,  at  the 
rate  of  ten  per  cent  That  is  the  rate  of  inter- 
est allowed  by  the  Statutes  of  Colorado  on  the 
forbearance  or  loan  of  money,  where  there  is  no 
agreement  between  the  parties.  Oen.  Stat.  Col. 
1883  (1708),  p.  559.  In  Maehette  v.  Warden,  2 
Colo.  180,  which  was  an  action  of  replevin,  in 
which  damages  were  claimed  for  the  detention 
of  personal  property,  the  court  said,  that 
"where  the  propoty  is  domestic  animals,  val- 
uable for  service  only,  the  value  of  the  use  of 
the  animal  is,  of  courM,  the  measure  of  com- 
pensation; but  where,  asin  thiscase,theartiole 
IS  intended  for  consumption,  interest  upon  the 
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Talne  of  it  would  seem  to  be  the  true  compen- 
iatioD.  If  the  owner  of  the  grain  should  ask 
to  obtain  the  like  quantity,  he  must  purchase 
in  the  market,  at  current  rates,  and  he  would 
be  deprived  of  the  use  of  the  money  thus  in- 
vested. The  best  estimate  of  a  loss  that  can  be 
made  is  interest  upon  the  amount  of  money 
which  he  would  for  that  purpose  be  compelled 
to  pay  out."  See,  also,  Hanauer  ▼.  BarUU,  2 
Colo.  614, 525.  The  same  rule  ought  to  control 
Uie  ascertainment  of  damages  in  actions  for 
simple  conversion  of  domestic  animals  intended 
for  sale  and  consumption.  The  plaintiflf  re- 
ceives adequate  compensation  when  he  is  al- 
lowed dama^  equal  to  the  value  of  the  prop- 
erty at  the  time  of  conversion,  with  interest,  at 
the  established  legal  rate,  from  that  date.  He 
is  entitled,  as  matter  of  law,  to  be  compensated 
by  the  wrong  doer  to  that  extent. 

Many  other  questions  have  been  discussed  by 
counsel,  but  we  do  not  deem  it  important  to  re- 
fer to  them.  No  substantial  error  of  law  ap- 
Sears  to  have  been  committed  to  the  preju- 
ice  of  the  defendant,  and  the  judgment  ia  of- 
firmed. 


THE  COLLINS  COMPANY,  Appt,. 
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(See  &  G.  Reporter^  ed.  66-69.) 
Vnd  pat^rU^noveUy  tf  invention — disclaimer, 

L  The  complainants  patent  Is  void  tor  want  of 
noveltj* 

2.  The  appHoatlon  to  the  bar  of  the  Goes  wrench, 
for  the  purpose  of  securing  and  supporting  the  step 
and  resisting  the  strain,  ox  a  nut  already  m  use  for 
the  same  purpose  on  the  Hewitt  or  Dixie  wrench, 
lacks  the  novelty  of  invention  requisite  to  support 
a  patent. 

sTa  disclaimer  dannot  be  used  to  change  the 
character  of  the  invention:  if  it  requires  an  amend- 
ed specification  or  supplemental  description  to 
make  an  altered  claim  intelligent  or  relevant, 
whilst  it  may  possibly  present  a  case  for  a  surrend- 
er and  reisBue,  it  Is  clearly  not  adapted  to  a  dis- 
claimer. 

[No.  164.] 

Argued  Jan,  10,  11, 1889,    Decided  March  6, 

1889, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Massachusetts,  dismissing  a  suit  for  infringe- 
ment of  reissued  letters  patent  No.  5294,  dated 
February  25.  1878,  for  an  improvement  in 
wrenches.  Affirmed, 
See  S.  C.  below,  21  Fed.  Rep.  8a 

Statement  by  ifr.  Chi^  Juetiee  TxCHwri 
The  Collins  Company  of  Connecticut,  a  cor- 
poration located  at  CoUinsville,  in  the  County 
of  Hartford  and  State  of  Connecticut,  brought 
this  suit  in  equity  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachusetts 
against  Loring  Coes  and  Melvin  O.  Whittier, 
partners  in  business  at  Worcester,  in  Worces- 
ter County,  Massachusetts,  in  the  name  and 
style  of  Loring  Coes  &  Company,  for  the  al- 
leged infringement  of  reissued  letters  patent 
No.  5294,  dated  February  25, 1878.  for  an  im- 
provement in  wrenches,  issued  to  the  Collins 
Company  as  assignee  of  Lucius  Jordan  and 
Lcander  K  Smith,  said  reissued  letters  patent 
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being  based  upon  original  letters  patent  dated 
October  10, 1865,  No.  50,864.  Theit;  had  also 
been  a  reissue  February  22, 1870. 

The  specification  and  accompanying  draw- 
ings of  the  reissue  No.  5294  are  as  folio  wa: 


X- 


(■©) 


"The  oblect  of  this  invention  Is  the  prerea- 
tion  of  end  thrust  or  back  pressure  on  the 
wooden  handles  of  wrenches,  which  has  here- 
tofore availed  to  quickly  destroy  such  wooden 
handles,  and,  in  destroving  the  handles,  hat 
left  the  working  parts  of  the  wrench  which  de« 
pended  upon  the  handles  for  support  without 
such  support,  so  as  to  injure  and  effectually 
impair  their  working  qualities  and  efficiency; 
and  is  accomplished  o^  so  connecting  the  step 
which  so  forms  a  beanng  for  the  lower  end  oif 
the  screw  rod  with  the  oar  \;hich  forms  ^e 
main  part  of  the  wrench  that  the  backpreaBora 
upon  the  step  by  the  screw-rod  will  be  direcdy 
transmitted  to  the  wrench-bar  at  the  place  of 
connection  therewith,  and  will  not  be  trans- 
mitted to  and  mainly  put  upon  the  wooden 
handle. 

'  'Figure  1  Is  a  side  view  of  the  whole  wrench, 
the  part  below  the  dotted  line  xx  being  in  sec- 
tion. Fig.  2  is  a  top  or  plan  view  of  the  step 
which  forms  a  beanng  for  the  lower  end  of  the 
screw-rod. 

"The  letter  A  indicates  the  wrench-bar,  flat 
side  d  down  to  the  under  side  of  the  step  £, 
and  from  thence  downward  cylindrical  or  of 
other  convenient  shape,  so  as  to  take  upon  it 
the  wooden  handle  Q.  B  is  the  movable  Jaw. 
The  letter  C  indicates  the  screw-rod,  and  D 
the  rosette  by  which  It  is  turned.    The  ktter 
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£  iDdlcatea  the  step,  In  whtch  ta  the  bearing  ( 
for  tbe  lower  end  of  the  Ecrew-rod,  and  aJso 
the  hde  a  to  admit  the  bar  A.  Rnd  fitting  up 
aijalnst  the  shoulder  b.  Od  tbe  bar  A,  Just  be- 
low the  step  E,  ia  cut  the  screw  thread  ■',  on 
which  screws  tbe  DutF,  fonnlog  a  projection 
from  the  wrench-bar,  on  whtch  rests  uie  step  E, 
sad  thus  transmits  the  back  pressure  pat  upon 
Uie  step  directly  to  the  wreuch-bar  at  the  place 
of  connectioit  therewith,  and  thus  relieves  the 
wooden  handle  therefrom ;  the  connection  of  the 
step  with  the  bar  belag  made  In  such  manner 
that  the  step  ma;  be  removed  or  taken  off  the 
bar  without  any  cutting  or  abrasion  of  parts. 

"The  out  not  onlv  supports  (he  step,  but  can 
be  made  to  rigidly  fasten  the  step  to  the  bar  by 
Bcrewinc  it  firmly  up  against  the  step,  so  as  to 
gripe  it  Detweeo  itself  and  the  shoulder  b,  thus 
^vlng  the  nut,  sotospesk,  adoubleofflce.TiE.: 
that  of  supporting  tbe  slep,  and  also,  that  of 
fastening  it  rigidly  to  the  bar.  The  nut  is  lu- 
teriorlT  recessed  at  d,  for  the  purpose  of  form- 
ing «  ferrule  for  the  top  of  the  wooden  handle. 

''Heretofore  tfaepart  deaigned  to  perform  the 
ofBce  of  the  step  E  haa  reiited  directly  on  the 
wooden  handle,  which  waa  secured  upon  the 
bar  by  a  light  nut,  o.  at  tbe  lower  extremity  of 
tbe  bar.  wotcb  is  the  present  method  of  faslea- 
Ine  on  tbe  handle. 

^'It  is  known  that,  previous  to  thli  Invention, 
steps  have  been  forged  or  otherwise  produced 
aolid  with  tbe  bar,  and  thia  became  asjDDCh  a 
part  of  it  aa  the  aolld  head  at  extremity  of  bar, 
and  also  by  rlvettng  to  reach  rimilar  result;  but 


■uch  method,  bymakiDK  a  permanent  faaten- 
ing,  rendera  it  Impoasitile,  or  a  work  of  great 
dmcDin,  to  displace  the  step  in  order  to  re- 


move the  alidlng  jaw  for  repair*.  It  will  be 
obaerved  that,  while  Jordan  and  Smith's  meth- 
od of  fastening  ia  as  firm  aa  the  permanent  fast- 
eDinM  laK  above  referred  to,  their  step  can 
readuy  be  removed  and  again  put  In  place  at 
pleasure. 

"It  la  believed  that  Bmtth  and  Jordan  were 
the  first  to  secure  easy  dlvldbillty  of  step  and 
bar,  together  with  a  fixed  or  ata^nary  step 
when  In  position,  and  at  the  aame  time  sup- 
porting the  step  when  In  position  immediately 
Dy  the  bar,  and  not  Immediately  through  the 
handle,  as  tbe  manner  bad  been. 

"Aa  a  matter  of  definition,  the  Jordan  and 
Smith  method  of  fastening  and  supporiing  the 
step  when  in  position  Is  denominated  'remova- 
ble herelDafCer  In  contradistinction  from  a  cod- 


the  bar,  end,  therefore,  apart  of  it,  or  by  rivet- 
ing it  thereto,  or  the  like. 
••Olaim$. 

"1,  The  alep,  combined  with  the  wrench- 
bar  and  supported  by  the  nut  F,  or  its  equiva- 
lent, at  the  place  where  tbe  step  is  connected 
with  the  bar,  in  auch  manner  that  the  step  can 
he  removed  from  the  bar  without  cutting  ~~ 
abrasion  of  parts. 

"S.  Tbe  nut  T,  combined  wllh  the  wrench- 
bar,  and  interiorly  recessed  at  d,  for  Qie  pur- 
pose set  forth. 

"8.  Tbe  nut  F,  combined  with  the  threaded 
bar,  and  performing  tbe  office  of  supporting  the 
step,  and  also  of  rigidly  fastening  it  to  the  bai 
for  tlie  pnrpoae  set  forth." 
ISO  U.S. 


April  19, 1841,  a  patent  Isnied  to  Loring  Coe» 
forwhat  has  since  alwaya  been  known  as  Uift 
Coea  wrench,  and  this  was  reissued  June  26, 
1849.  The  specification  and  drawings  of  the 
reissue  are  aa  follows: 

"Figure  1  is  an  elevaticm  of  my  improved 
wrench,  and  figure  S  an  elevation  of  a  wrench 
previously  known  but  not  of  my  Invention. 

"In  my   Improve.!  wrench   the  inner    jaw 

l«e  on  the  bar  of  the  permanent  jaw  and 
handle,  and  Is  moved  by  a  screw  at  the  dde  of 
the  bar,  operated  by  a  head  or  rosette,  which 
always  remains  in  the  same  position  relatively 
to  the  handle,  whereby  the  movable  Jaw  caoM 
adjusted  with  the  thumb  of  the  hand,  which 
graspB  and  holds  the  handle.  The  principle  or 
character  of  my  invenilon,  and  that  whiui  dla- 
tinguishea  .It  from  all  other  things  before- 
known,  consists  in  moving  the  ailjustablo  Jaw 
by  means  of  a  screw  plac^  at  the  side  of  and 
parallel  with  the  bar  of  the  permanent  jaw  and 
handle,  wiien  the  required  rotation  for  sliding 
the  jaw  is  given  by  a  rosette  or  head,  or  tha 
equivalent  thereof,  which  retains  the  aame 
position  relatively  to  the  handle;  and  my  in- 
vention also  consists  in  retaining  tbe  required 
poaitlon  of  tbe  rosette  or  its  equivalent,  br 
which  the  required  modou  is  given  to  the  sli<f- 
' —  "aw,  hy  having  its  periphery  to  work  In  a. 
t)  or  recess  In  the  bar  of  tlie  permanent 
jaw  and  handle,  or  mm  veria. 

"In  the  aooompanyliig  drawings  (A)  repre- 


Ecnis  a  quadrangular  bar  of  metal  with  a  per- 
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mueDt  or  hammer  ]an  (C)  at  one  end,  the 
otbereitd  being  reduced  In  size  to  pasBthmueb 
a  handle  (L),  secured  to  it  br  a  nut  (H).  Be- 
tween the  ferrule  of  llie  handle  and  the  shoul- 
der of  the  bar  an  Iron  plate  (I)  la  griped  bv  the 
•ccurtng  of  the  handle  onto  the  liar,  and  this 
plate  extends  out  lulficiently  beyond  the  bar  to 
receive  the  Journal  (K)  (see  dotted  llnea)  of  a 
screw  (Ft,  which  is  placed  parallel  with  and 
by  (he  side  of  the  bar.  This  screw  Is  tapped 
iuto  a  tubular  piece  (D)  that  projects  from  ihe 
back  face  of  the  adjustable  jaw  (B),  which  is 
fitted  to  slide  oo  the  bar  from  or  towards  the 
permanent  Jaw  (C),  the  rear  end  of  the  tubular 
projection  iD)  being  provided  with  nnd  sus- 
tained by  a  bridle  (E),  whicb  embraces  and 
■lides  on  the  bar.    At  the  rear  end  Iheacrew  la 

firovided  with  a  head  or  rosette  {G),  the  per- 
pbery  of  which  turns  in  a  notch  or  recess  (H) 
madein  theedgeof  thcbar,  as  shown  by  dotted 
lines,  by  wliicE  the  position  of  the  said  rosetle 
la  retained  relatively  to  the  handle.  The  band, 
lepresented  by  dotted  lines,  indicatea  the  man- 
ner in  which  my  improved  wrench  la  operated. 
The  handle  is  gnaped  by  the  fiogert,  and  the 
nwlte  is  operated  by  the  thumb  of  the  same 
hand,  so  that,  without  anr  change  in  the  poal* 
tlOD  of  the  hand.the  movable  Jaw  can  be  moved 
towards  or  from  the  permanent  Jaw,  lo  set  the 
the  wrench  to  any  size  required,  with  one  hand. 
"By  means  of  my  Improvement  the  bar  can 
be  made  of  any  desired  form  best  adapted  to 
the  sliding  Jaw  and  to  strength.  The  rosetta 
or  its  equivalent  employed  lot  operating  the 
Jaw  is  always  retaineo  in  the  same  position  rel- 
advely  to  the  hand  that  gripes  the  kandle.  At 
the  same  time,  the  use  of  two  bearings  for  the 
■crew  is  avoided. 


by  compariaon  with  the  wrench  rspresealed  by 
figure  2  of  the  accompanying  drawings. 

"What  I  claim  aa  my  invention  and  dedra 
lo  secure  by  letters  patent  la  morinctbealidbig 
jaw  bv  a  screw,  combined  with  ana  placed  by 
the  side  of  and  parallel  with  the  imr  of  the  per- 
manent Jaw  and  handle,  substantially  aa  do- 
scribed,  when  the  required  rotation  for  diding 
the  Jaw  Is  given  by  the  head  or  roeeilo  (or 
its  equivalent),  which  retains  the  same  position 
relatively  to  Uie  handle  during  the  operation, 
aubslBQiially  aa  described.  And  I  also  clahn 
moving  the  sliding  Jaw  by  a  screw,  combined 
with  and  placed  by  the  side  of  and  parallel 
with  the  bar  of  the  permanent  Jaw  and  baiMlle, 
~  ibstantiatly  as  desoibed.  In  combinaiion  with 


scribed." 

It  appears  from  the  evidence  that  during  the 
years  1801  to  iaB4.  E.  F.  Dixie  was  manufact- 
nting,  to  the  extent  of  from  two  hundred  to 
four  hundred  wrenches  per  weelc  of  various 
sizes,  a  wrench  known  aa  the  Hewitt  wrench, 
which  wrench  contained  a  recessed  nut  screwed 
upon  the  wrench-bar  Just  above  the  wooden 
handle,  (or  the  purpose  of  relieving  tbe  handle 
from  hack  pressure  put  upon  the  step,  and  of 
serriDg  as  a  teinile  for  tbe  upper  end  of  the 
woOHlen  timndle.  It  bad  an  adjusting  acrcw- 
sleeve  instead  of  the  adjusting  screw-rod  of  tbe 
Goes  wrench,  but  was  otherwise  subetantially 
the  same. 

Tbe  following  diagrama  give  the  varlooa 
wnncbes  tefeired  to  on  the  UKnineat: 
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[64]  Oq  the  9th  of  August.  1880,  the  Collins  Com- 

paDV  filed  a  disclaimer  in  the  Patent  Office, 
statme:  "  Further,  that  said  The  Collins  Com- 
pany has  reason  to  believe  that  through  inad- 
vertence and  mistake  the  second  clause  of 
claim  made  in  s$jd  last  mentioned  reissued  let- 
ters patent,  in  the  following  words,  to  wit:  '2. 
The  nut  F,  combined  with  the  wrench-bar,  and 
interiorly  recessed  at  d,  for  the  purpose  set 
forth/  is  too  broad,  including  that  of  which 
said  Jordan  and  Smith  were  not  the  first  in- 
ventors. Said  The  Collins  Company  therefore 
hereby  enters  its  disclaimer  to  '  the  nut  F,  com- 
bined with  the  wrench-bar,  and  interiorly  re- 
cessed at  dy  for  the  purpose  set  forth,'  except 
when  said  recessed  nut  and  wrench-bar  are  In 
combination  with  the  handle  (G),  the  step  or 
Btepplale (E),  the  screw-rod  (Cn,  and  the  mov- 
able jaw  (B)  of  the  wrench,  substantially  as  is 
shown  and  described  in  said  last  mentioned  re- 
is8i2ed  letters  patent/'  being  the  reissue  in 
question. 

The  defendants  contend  that  the  patent  in 
suit  did  not  disclose  a  patentable  invention  in 
view  of  the  prior  state  of  the  art;  that  the 
reissue  described  and  claimed  a  different  inven- 
tion from  that  for  which  the  original  patent 
was  granted;  that  the  reissue  was  taken  too 
long  alter  the  date  of  the  original  patent  to  be 
permitted  upon  equitable  grounds;  and  that 
there  was  no  infringement 

The  circuit  court  originally  granted  an  inter- 
locutory decree  in  favor  of  the  plaintiff  in 
accordance  with  the  opinion  of  Judge  Lowell, 
reported  hi  5  Bann.  &  Ard.  648,  and  8  Fed. 
Bep.  225.  But  a  rehearing  was  afterwards 
moved  for  and  granted,  the  interlocutory  decree, 
Tacated  and  the  bill  dismissed,  for  the  reasons, 
stated  in  the  opinion  of  Mr,  Juiiice  Grav,  pre- 
siding in  the  circuit,  in  a  similar  suit  by  the 
plaintiff  against  other  defendants,  which  opin- 
ion was  as  follows: 

*«This  is  a  bill  in  equity  for  the  infringe- 
ment of  the  first  claim  in  the  specification  of 
the  second  reissue  to  the  complainant,  dated 
February  25,  1878,  of  letters  patent  originally 
issued  to  Lucius  Jordan  and  Leander  E.  Smith, 
on  October  10,  1865,  for  an  improvement  in 
wrenches. 

"The  wrench,  as  described,  both  in  the 
original  patent  and  in  the  reissue,  has  the  fol- 
[6S]  lowing  parts:  The  wrench-bar  A,  the  upper 
part  of  which  is  of  the  usual  shape,  and  has 
attached  to  it  the  movable  jaw  JB,  and  the 
lower  part  of  which  is  of  convenient  form  to 
receive  upon  it  the  wooden  handle;  a  screw- 
rod,  C,  parallel  to  the  main  bar;  a  rosette,  D, 
at  the  lower  end  of  the  screw-rod,  by  means  of 
which  the  movable  iaw  is  worked;  a  ferrule  or 
step,  E,  having  a  hole  through  it  Cor  the  admis- 
sion of  the  bfu*,  and  a  recess  in  its  upper  face 
as  a  bearing  for  the  lower  end  of  the  screw-rod; 
a  nut,  F,  screwed  on  a  thread  in  the  bar,  under 
the  step,  and  having  a  recess  in  its  under  face 
to  receive  the  top  of  the  wooden  handle,  G;  and 
the  wooden  handle  secured  at  its  lower  end  to 
the  main  bar  by  a  nut  in  the  usual  way. 

"  Both  the  original  patent  and  the  reissue 
state  that  the  object  of  the  invention  is  to  make 
the  strain  come  upon  the  nut  F  instead  of  com- 
iD<;  upon  the  wooden  handle.  The  original 
patent  states  that  the  nut  F  is,  and  the  reissue 
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states  that  it  may  be,  screwed  up  firmlv  against 
the  step  £.  The  reissue  affirms  and  repeats 
that  the  distinguishing  characteristic  of  the  in- 
vention is  that  the  step  can  be  readily  removed 
and  replaced  at  pleasure.  There  is  no  hint  of 
such  a  distinction  in  the  original  patent. 

"  The  first  claim  of  the  original  patent  is  for 
'  The  step  E,  made  substantially  as  described, 
and  for  the  purpose  set  forth.'  The  corres- 
ponding claim  in  the  reissue  is  for  '  The  step, 
combined  with  the  wrench-bar,  and  supported 
by  the  nut  F,  or  its  equivalent,  at  the  place 
where  the  step  is  connected  with  the  bar,  in 
such  manner  that  the  step  can  be  removed  from 
the  bar  without  cutting  or  abrasion  of  parts/ 

"  The  parallel  screw-rod,  with  a  rosette  there- 
on to  work  the  movable  jaw,  and  resting  upon 
a  ferrule  or  step,  had  been  introduced  in  the 
original  Coes  wrench,  patented  in  1841;  and, 
long  before  the  issue  of  the  patent  to  Jordan  & 
Smith  in  1865,  large  numbers  of  the  Hewitt  or 
Dixie  wrench  had  been  made  and  sold,  in 
which  there  was  no  separate  screw-rod,  and  the 
screw  that  worked  the  movable  jaw  revolved 
OB*  the  main  bar,  but  that  screw  rested  on  a 
ferrule  or  step,  which  was  secured  sometimes 
by  driving  it  on  under  heavy  pressure  and 
sometimes  by  a  nut  screwed  under  it  on  the  bar. 

"The  application  to  the  bar  of  the  Coes 
wrench,  for  the  purpose  of  securing  and  sup- 
porting t^e  step,  and  resisting  the  strain,  of  a 
nut  already  in  use  for  the  same  purpose  on  the 
Hewitt  or  Dixie  wrench  lacks  the  novelty  of 
invention  requisite  to  support  a  patent  within 
the  dedsions  of  the  supreme  court  at  the  last 
term,  which  have  in  effect  overruled  the  earlier 
decisions  of  this  court  in  the  suit  of  this  com- 
plainant against  Loring  Coes  and  others,  re- 
ported in  5  Bann.  &  AM.  548.  Pa.  R,  Oo,  v. 
Locomotive  Engine  Safety  Truck  Co,  110  U,  8. 
490  j;28:  2221;  Bueeey  y.  JCxeeUior  Mfg,  Co.  110 
U.  S.  181  [28:  951;  Double- Pointed  Taek  Go,  v. 
Two  Riven  Mfg.  Co,  109  U.  S.  117  [27:  877]; 
PhiUipe  y.  Detroit,  111  U.  S.  604  r28:  5821. 

"The  complainant's  patent  bemg  void  for 
want  of  novelty,  it  becomes  unnecessary  to 
consider  the  other  defenses. 

"  Bill  dismissed  with  costs." 

Mr,  Wm.  Ed^ar  Simonds*  for  appellant: 

The  reissue  claim  was  valid. 

Qoid  d  Stock  Teleg,  Co.  v.  Commercial  Teleg. 
Co,  23  Fed.  Rep.  840. 

The  reissue  claims  were  not  unduly  ex- 
panded. 

Saladee  v.  Bacine  Wagon  <fc  C.  Co.  27  Pat. 
Off.  Gaz.  1138;  Qlobe  Nail  Co,  v.  U.  S.  Horee 
Nail  Co,  19  Fed.  Rep.  819;  Hicke  v.  Otto,  19 
Fed.  Rep.  749;  Mc Arthur  v.  Brooklyn  Railway 
Supply  Co,  19  Fed.  Rep.  263:  Dunbar  v.  White, 
15  Fed.  Rep.  748;  Starrett  v.  Athol  Mac/iine  Co, 
14  Fed.  Rep.  910;  Holt  r,  Keeler,  22  Pat.  Off. 
Gaz.  1291;  BrainardY,  Cramme,  12  Fed.  Rep. 
621;  Eames  v.  Andrews,  122  U.  S.  40  (30: 1064). 

The  patent  is  prima  facie  evidence  that  the 
patentee  was  the  original  and  first  inventor. 

Crouch  v.  Speer,  6  Pat.  Off.  Gaz.  188;  Hawa 
V.  AnUedel,  H  Pat.  Off.  Gaz,  685;  Wood  v.  CUve- 
land  Rolling  Mill  Co,  4  Fish.  Pat  Cas.  559-60: 
Parliam  v.  Am,  B.  0.  db  Sewing  Machine  Co,  4 
Fish.  Pat.  Cas.  482;  Miller  v.  Smith,  5  Fed, 
Rep.  364;  Woven  Wire  Mattreu  Co.  y.  Wirt 
Web  Bed  Co,  S  Fed.  Rep.  89-90. 
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It  required  more  than  mere  mechanical  skill 
to  produce  what  Is  shown  in  this  patent. 

Brown  Mfg,  Co.  v.  Deere,  21  Fed.  Rep.  718; 
Wooster  v.  Blake,  8  Fed.  Rep.  433;  Orandall 
▼.  Wattere,  9  Fed.  Rep.  663-64;  Dederick  v. 
CamU,  9  Fed.  Rep.  809. 

If  a  new  combination  and  arrangement  of 
known  elements  produce  a  new  and  beneficial 
result  never  attained  before,  it  is  invention. 

Webiter  Loom  Oo,  v.  Higgins,  21  Pat.  Off. 
Gaz.  2081. 

Mr,  George  L*  Roberta,  for  ajppellees: 

The  device  lacks  the  novelty  of  invention 
requisite  to  support  a  patent. 

i^,  R.  Co,  V.  Locomotive  Engine  Safety  Truck 
Co.  110  U.  S.  490  (28:  222);  Bua^ey  v.  Excelsior 
Mfg.  Co.  110  U.  8. 181  (28:  96);  DonbU  Pointed 
Tack  Co.  V.  TfJDO  River$  Mfg.  Co.  109  U.  S.  117 
rti  877);  Phillipi  v.  Detroit,  111  U.  8.  604  (28: 

^)^  Morris  v.  McMiUin,  112  U.  8.  244,  248, 
249  (28:  702, 704);  Stephenson  v.  Brooklyn  Oross- 
town  R.  Co.  114  U.  8. 149, 154, 166, 168  (29:  58, 
61);  Pomace  Holder  Co.  y.  Ferguson,  119  U.  S. 
885,  838  (30:  406,  408);  Thatcher  Heating  Co.  v. 
Burtis,  121  U.  8.  286,  294,  296  (80:  942,  946); 
Bendy  v.  Oolden  Stats  d  Miners  Iron  Works, 
127  U.  8.  870,  875  (82:  207). 

Mr,  Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

We  concur  with  the  circuit  court  in  its  dis- 
position of  this  case  and  the  grounds  upon 
which  it  rested  its  decision. 

The  wrench-bar,  the  fixed  Jaw  upon  its  upper 
end,  the  movable  law  sliding  upon  the  wrench- 
bar,  the  screw-roa  parallel  with  the  wrench- 
bar,  the  rosette  upon  the  lower  end  of  the 
screw-rod,  the  step-plate  surrounding  the 
wrench-bar,  the  wooden  handle  secured  by  the 
nut  at  its  extreme  lower  end,  are  aU  described 
in  the  patent  to  C^oes:  and  the  nut  screwed  up- 
on the  wrench-bar  just  below  the stepplate, 
and  provided  with  a  recess  for  the  purpose  of 
forming  a  ferrule  for  the  top  of  the  wooden 
handle,  which  is  not  in  the  Goes  patent,  but  is 
tn  complainant's  reissue,  had  already  been  in 
use  in  the  Hewitt  or  Dixie  wrench  for  the  same 
purposes.  The  disclaimer  conceded  that  "  the 
nut  F,  combined  with  the  wrench-bar,  and  in- 
teriorly recessed  at  d,  forthepuxposeset  forUi" 
was  an  old  device;  but  it  is  claimed  that  the 
device  is  new  when  the  recessed  nut  and  wrench- 
bar  are  in  combination  with  the  handle,  the 
step,  the  screw-rod,  and  the  movable  Jaw. 
The  handle,  the  step,  the  screw-rod,  and  the 
jaw  are  all  to  be  found  in  the  Goes  and  Dixie 
wrenches,  and  the  recessed  nut  of  the  Dixie 
wrench  constituted,  by  the  shoulder  which  it 
made  at  its  upper  end,  a  step  upon  which  the 
screw  rested,  and  served  every  purpose  desig- 
nated in  the  reissued  patent  in  suit  as  intended 
to  be  secured  by  such  recessed  nut  This  inii> 
self  Justified  the  finding  that  "The  application 
to  the  bar  of  the  Goes  wrench,  for  the  purpose 
of  securing  and  supporting  the  step  and  rat- 
ing the  strain,  of  a  nut  already  in  use,  for  the 
same  purpose,  on  the  Hewitt  or  Dixie  wnench, 
lacks  the  novelty  of  invention  requisite  to  sup- 
port a  patent."  This  conclusion  is  not  affected 
by  the  fact  that  in  complainant's  wrench  the 
•crew-rod  of  the  Goes  wrench  is  availed  of  in- 
•tead  of  the  screw-sleeve  of  the  Dixie  wrench. 

Gomplainant's  first  claim  is  as  follows:  "  1. 
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The  step,  combined  with  the  wrench-bar  and 
supported  by  the  nut  P,  or  its  equivalent,  at 
the  place  where  the  step  is  connected  with  the 
bar,  in  such  manner  that  the  step  can  be  re- 
moved from  the  bar  without  cutting  or  abra- 
sion of  parts."  The  specification  says:  *'On 
the  bar  A,  Just  below  the  step  £,  is  cut  the 
screw  thrcAQ  i,  on  which  screws  the  nut  F, 
forming  a  projection  from  the  wrench-bar,  oo 
which  rests  the  step  £,  and  thus  transmits  the 
back  pressure  put  upon  the  step  directly  to  the 
wrench-bar  at  the  place  of  connection  there- 
with, and  thus  relieves  the  wooden  handle  there- 
from, the  connection  of  the  step  wiUi  the  bar 
being  made  in  such  manner  that  the  step  may 
be  removed  or  taken  off  the  bar  without  any 
cutting  or  abrasion  of  parts." 

The  elements  of  this  combination  are  thesup- 
port  of  the  step  by  the  nut  F,  the  transmission 
of  back  pressure  directly  to  the  wren<^bar 
through  that  nut,  and  the  removability  of  the 
step  without  cutting  or  abrasion  of  parts.  Now 
the  Dixie  wrench  contained  the  nut  F,  screwed 
on  the  wrench-bar,  and  transmitting  the  hack 
pressure  directlv  to  it,  and  removame  witlurat 
cutting  or  abrasion,  bv  bein^  simplyunscrewed. 

The  second  claim  u:  "  The  nutF,  combined 
with  the  wrench-bar,  and  interiorly  recessed  at 
d,  for  the  purpose  set  forth. "  This,  as  so  stated^ 
was  disclaimed,  except  when  said  recessed  nut 
and  wrench-bar  are  in  combination  with  the 
handle,  the  step,  the  screw-rod,  and  the  mov- 
able Jaw. 

It  was  said  in  Hailes  v.  Albany  Stow  Com- 
pany, 128  U.  8.  682,  687  [81:  i^  286],  tho 
court  speaking  through  Mr.  Jtutiee  Bradley: 
**A  disclaimer  is  usually  and  properly  em- 
ployed for  the  surrender  of  a  separate  claim  in 
a  patent,  or  some  other  distinct  and  separable 
matter,  which  can  be  exscinded  without  muti- 
lating or  changing  what  Is  left  standing.  Per- 
haps it  may  be  used  to  limit  a  claim  to  a  par- 
ticular class  of  objects,  or  even  to  change  the 
form  of  a  claim  wldch  is  too  broad  in  its  terms; 
but  certainly  it  cannot  be  used  to  change  the 
character  of  the  invention.  And  if  it  requires 
an  amended  spedflcation  or  supplemental  de- 
scription to  nuJi»  an  altered  daim  intelligible 
or  relevant,  whilst  it  may  possibly  present  a 
case  for  a  surrender  and  reissue,  ft  u  dearly 
not  adapted  to  adisdaimer." 

The  complainant's  qualified  disdalmer  is  an 
admi^on  that  the  second  daim  of  the  patent 
is  void  for  want  of  novelty,  which  is  true,  even 
if  the  qualification  were  diectual,  ahice,  as  we 
have  seen,  the  screw-rod  and  movable  Jaw  of 
the  patent  have  no  different  effect  from  the 
screw-sleeve  and  movable  Jaw  of  the  prior  Dixie 
wrench,  upon  the  other  parts  of  the  combina- 
tion. 

The  other  daim  Is:  '*8.  The  nut  F,  com- 
Mned  with  the  threaded  bar,  and  performine 
the  ofl9ce  of  suiq[)ortinff  the  step,  uid  also  of 
rigidly  fastening  it  to  Uie  bsa,  for  the  jmrpoae 
set  forth."  The  specification  says:  "  The  nut 
not  only  supports  the  step,  but  can  be  made  to 
rigidly  fasten  the  step  to  the  bar  by  acrewhap 
it  firmly  up  against  the  stept  so  as  to  gripe  it 
between  itself  and  the  shoulder  b,  thus  giving 
the  nut,  80  to  speak,  a  double  offloe,-vis.:  tliat 
of  supporting  tne  step,  and,  also,  that  of  fast- 
ening It  rigidly  to  the  bar.  The  not  is  inle^ 
riorly  receded  at  d,  for  the  purpose  of  forming 
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a  ferrule  for  the  top  of  the  wooden  handle." 
The  purpose  of  supporting  the  step  by  the  nut 
F»  and  fastening  toe  step  rigidly  to  the  wrench- 
bar  by  means  of  that  nut,  is  the  relief  of  the 
wooden  handle  from  the  strain  of  back  press- 
ure. In  the  Dixie  wrench  the  step  ana  nut 
were  made  of  one  and  the  same  piece  of  metal, 
thereby  fully  attaining  the  obiect  of  holding 
the  step-plate  rigidly  &stened  in  position.  In 
the  Goes  wrench  the  step  was  rigidly  fastened 
to  the  bar  hv  being  griped  between  a  shoulder 
above  it  and  upon  the  bar  and  the  handle  be- 
low it,  which  was  backed  up  by  the  nut  screwed 
upon  the  lower  extremity  of  the  bar.  Dis- 
pensing with  a  washer  between  a  nut  and  that 
upon  which  it  acts,  makes  no  change  in  the  of- 
fice of  the  nut.  The  action  of  the  nut  M  of 
the  Goes  wrench  in  griping  the  step-plate  is  the 
same  as  that  of  the  nut  F  of  the  patent.  This 
third  claim  is  also  void  for  want  of  novelty. 
The  decree  cf  the  Oireuit  Court  is  afflrm/dd. 


[871  TALLMADGE  E.  BROWN.  Appi.. 

THE  DISTRICT  OP  COLUMBIA. 

(See  a  a  Beporter*s  ed.  87-108.) 

Patent  for  wood  pavement — well  known  inMn- 
tum—paientaUe  novelty — mechanical  »kiU. 

1.  A  wood  pavement,  oomposed  of  blocks,  each 
side  having  a  single  plain  surface  and  one  or  more 
of  the  sides  being  foolmed  and  the  blocks  being  so 
laid  on  their  larger  ends  as  to  form  wedge-shaped 
grooves  or  spaces  to  receive  concrete  or  other  suit- 
able filling,  was  not.  in  view  of  the  state  of  the  art, 
patentable  April  6, 1870. 

t.  The  formation  of  wedge-shaped  spaces  to  re- 
eeive  concrete  or  other  filling  by  laying  clocks  with 
one  or  more  incllaed  sides  with  their  larger  ends 
downwards  the  filling  acting  as  a  key,  ana  the  use 
of  wooden  blocks  in  that  w%y,  were  well  known  at 
the  time  of  the  alleged  Invention  under  considerm- 
tion. 

8.  As  Cowlng*s  combination  simply  embraces 
blocks  of  the  same  shape  and  material  and  similar 
filling  applied  in  substantially  the  same  way  and 
producing  substantially  the  same  results  as  in  the 

grior  patents  referred  to  in  the  opinion.  It  cannot 
e  T^arded  as  possessing  patentable  nov^ty. 
4.  To  cut  the  block  so  as  to  get  the  grain  in  a  par- 
ticular fray  and  so  as  to  avoid  waste,  requires  sim- 
ple mechanical  skill  without  involving  invention. 
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APPEAL  from  a  decree  of  the  Supreme 
Court  of  the  District  of  Columbia,  in  a 
suit  for  the  infringement  of  patent  No.  101,590, 
issued  to  Turner  Cowing  April  5,  1870,  for  a 
new  mode  of  constructing  wood  pavements  in 
streets,  and  patent  No.  94.062,  issued  to  William 
W.  Ballard  and  Buren  B.  Waddell  August  24, 
1869,  for  improvements  in  street  pavements 
and  ^tent  No.  94,063,  issued  to  sdd  Ballard 
and  Waddell  August  24, 1869,  for  an  improved 
mode  of  cuttini;  blocks  for  street  pavements;  by 
which  it  was  decreed  that  no  case  of  actual  in- 
fringement was  made  out  as  to  No.  94,063.  and 
that  N08.  94,062  and  101,590,  were  void  for 
want  of  patentable  novelty.    Affirmed. 

Statement  by  Mr.  Chief  Justice  Fuller : 
Tallmadge  E.  Brown  filed  his  bill  in  the  8u- 
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preme  Court  of  the  District  of  Columbia  on  the 
l4th  day  of  April,  1880,  countings  upon  three 
patents  alleged  to  have  been  infnnged  by  the 
respondent,  namely:  Patent  No.  101,590,  is- 
sued to  Turner  Cowing,  April  5,  1870,  for  "a 
new  mode  of  constxiicting  wood  pavements 
for  streets."  The  specification  and  claim  are 
as  follows: 

"The  nature  of  my  invention  consists  in 
providing  and  arranging  blocks  of  a  peculiar 
shape  in  manner  to  form  wedge-shaped  crevices 
for  the  reception  of  earth  or  gravel,  and  where- 
in such  eartn  or  gravel  will  be  retained  to  act 
as  a  key  to  bind  and  confine  the  blocks  in  their 
place. 

"  Figure  1  represents  a  section  of  road  paved 
with  the  blocks,  complete.  Fi^re  2  represents 
the  straight  side  of  a  block,  with  the  inclined 
side  at  £  Fig.  8  represents  the  top  of  a  block, 
and  also  the  section  of  the  base  D.  Fig.  4 
represents  the  straight  side  of  a  block,  which  is 
set  next  to  the  incuned  side  of  the  adjoining 
block. 

"  In  Fig.  1  letter  A  represents  the  top  of  the  [89] 
block,  B  toe  side,  and  E  the  crevice  and  grav- 
el. The  blocks  should,  of  course,  be  placed 
so  that  the  gravel  spaces  may  extend  length- 
wise across  the  direction  of  the  street  or  road, 
so  that,  besides  wedging  and  holding  the  blocks 
securely,  they  may  furnish  a  better  foothold 
for  aninuils  drawing  heavy  loads. 

"  In  the  drawing  the  front  edge  of  the  pave- 
ment, as  shown^jrepresents  the  side  next  the 
curb  or  a  section  parallel  to  the  curb. 

"  It  is  obvious  that  the  wedge-shaped  crev- 
ices may  also  be  formed  by  setting  the  above 
described  blocks  so  that  two  vertical  sides  and 
two  inclined  rides  come  together  alternately,  as 
shown  in  Fig.  5;  and  it  is  equally  obvious  that 
two  blocks  having  their  vertical  sides  together 
may  be  replaced  by  a  single  block  having  two 
inclined  faces,  as  shown  in  Fig.  6,  without  any 
material  change  of  plan,  and  with  a  considera- 
ble saving  of  labor  and  expense  in  the  con- 
struction. 

"To  construct  my  pavement,  prepare  the 
roadway  by  jading  it  to  Uie  proper  form  and 
ramming  solid;  then  set  the  blocks  as  shown 
in  Fig.  1,  confining  them  permanently  between 
the  curbs  of  walks;  then  fill  and  ram  the  crer- 
icee  with  earth  and  gravel 

"I  do  not  claim  a  wood  pavement  composed 
of  wedge-shaped  blocks,  when  the  bloclu  are 
laid  alternately  on  larger  and  smaller  ends,  so 
as  to  form  a  continuous  surface  of  wood,  but 
what  I  do  claim,  and  desire  to  secure  fay  letters 
patent  of  the  United  States,  is: 

*^A  wood  pavement  composed  of  blocks, 
each  side  having  a  single  plaui  surface  and  one 
or  more  of  the  sides  being  inclined,  and  the 
blocks  being  so  laid  on  their  larger  ends  as  to 
form  wedge-shaped  grooves  or  spaces  to  receive 
concrete  or  other  suitable  filling,  substantially 
as  set  forth." 

Patent  No.  94,062,  issued  to  William  W. 
Ballard  and  Buren  B.  Waddell,  August  24, 
1869,  for  "  improvements  in  street  pavements," 
of  which  the  following  are  the  specification  and 
claims: 

"  Figure  1  is  a  perspective  view  of  a  section 
of  pavement  embracing  our  improvement 
Fig.  2,  is  a  perspective  view  of  a  piece  of  tim-    [OC 
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ber  from  which  the  block  is  cut  and  showing 
the  cuts  made  by  the  saw;  and  Fig.  8  is  a 
perspective  view  of  two  of  the  blocks  laid 
alongside  of  each  other. 

'*  To  more  clearly  illustrate  our  invention  we 
will  proceed  to  describe  the  construction,  etc, 
referring  by  letters  to  the  drawings. 

"A  represents  the  bed  of  the  street,  which  is 
made  slightly  arched,  the  ends  of  the  arch  rest- 
ing against  tbe  curbs  B  B.  Strips  C  are  laid 
upon  said  arch  at  right  angles  to  the  curb  and 
at  convenient  distances  apart.  Upon  said  strips 
is  laid  a  flooring,  composed  of  boards  of  any 
desired  dimensions,  and  the  blocks  are  then 
laid  on  this  flooring  in  rows,  and  so  as  to  break 
Joints.  These  blocks  are  of  a  wedge  shape, 
and  are  so  laid  ais  that  their  bases  shall  touch, 
forming  a  continuous  arch  across  the  street, 
and  leaving  V-shaped  spaces  between  the  rows. 
These  spaces  are  flUea  with  concrete  or  its 
equivalent,  and  the  whole  surface  tarred  over, 
if  thought  necessary.  The  gutters  are  formed 
by  inclining  the  l)ed  slightiv  upward  at  the 
curb  snd  splitting  tbe  ends  of  the  blocks  off  to 
fit  against  the  curb  and  the  last  one  of  the 
street  blocks. 

"The  peculiarity  of  the  blocks  used  in  this 

gavement  is  that  they  are  wedge-shaped  and 
avine  both  sides  at  acute  angles  with  the  base 
and  the  grain  running  parallel  with  one  and 
oblique  to  the  other  of  these  sides. 

"A  more  perfect  description  of  these  blocks 
and  the  manner  of  producing  them  is  c^ven  in 
another  pending  application,  now  on  nlein  the 
United  States  Patent  Office,  entitled  'A  method 
of  cutting  blocks  for  street  pavements,'  pre- 
pared and  executed  by  us  on  tbe  29th  day  of 
September,  1868. 

"The  advantaees  of  blocks  having  both 
sides  beveled,  wiui  the  grain  running,  as  de- 
scribed, over  the  ordinary  wedge-shap^  block, 
are  flrst  and  most  important — that  only  one 
comer  of  the  base  is  at  all  likely  to  become 
broken  off  by  transportation  and  rough  hand- 
ling; whereas,  in  the  ordinary  bloi^  both 
comers  are  liable  to  such  accidents.  Another 
advantage  of  the  relation  of  grain  to  the  sides 
of  the  block  is  that  the  V-shaped  spaces  have 
one  (perfectly  smooth  side,  and  consequently 
less  opportunity  is  afforded  to  the  gravel  in  the 
filling  to  1am  and  leave  the  lower  portion  of 
the  space  loosely  or  entirely  unfilled.  This  is 
believed  to  be  a  difflcultv  in  pavements  con- 
stmcted  of  wedge-shaped  blocks  having  the 

grain  running  vertically,  and  thereby  exposing 
le  fiber  on  both  the  beveled  sides  of  tbe  blocks. 
"A  pavement  constmcted  of  our  improved 
blocks  can  be  laid  at  a  less  cost  than  any  other 
wedge-shaped  pavement,  owing  to  the  cheap- 
ness of  the  blocks. 

"  It  has  always  been  desirable  to  build  pave- 
ments of  wedge-shaped  blocks,  as  they  make  a 
stronger  and  more  durable  pavement  and  are 
more  easily  laid,  but  so  far  it  has  been  imprac- 
ticable owing  to  the  expense  of  producing  the 
blocks  caus^  by  the  waste  in  material  and 
extra  sawing. 

"  Having  described  the  constmction  and  ad- 
yantage  of  our  improved  pavement,  what  we 
claim  as  new  and  desire  to  secure  by  letters 
patent  is— 

"1  As  an  article  of  manufacture,  wedge- 
shaped  blocks  having  the  grain  running  parafiel 
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to  one  and  oblique  to  the  other  of  their  beveled 
sides,  and  produced  substantially  in  the  manner 
referred  to. 

**  2.  A  wooden  street  pavement  constructed, 
substantially  as  hereinbefore  described,  oi 
wedge  shaped  blocks  with  the  ^raln  running 
and  produced  in  the  manner  ana  for  the  pur- 
pose set  forth." 

Patent  No.  94,063,  issued  to  said  Ballard  and 
Waddell,  August  24,  1869,  for  "an  improved 
mode  of  cutting  blocks  for  street  payement," 
of  which  the  specification  and  claim  are  as  fol- 
lows: 

"Fif^ure  1  represents  the  lumber  as  the  blocks 
are  being  cut  off  in  order  to  give  the  ends  of 
tbe  blocks  the  proper  angle  or  bevel. 

"Fig.  2  represents  the  blocks  after  bdnc  cut 
off  as  above  described  before  splitting.  Fig.  3 
represents  the  blocks  in  the  act  of  Seing  split 
on  a  saw  table,  showing  the  rest  or  guide  nec- 
essary to  cut  them  in  the  proper  direction. 
Fig.  4  represents  the  blocks  finished  and  placed 
in  the  pavement. 

"Our  invention  consists  in  a  novel  method 
of  cutting  and  splitting  blocks  for  wood  pave- 
ment in  such  a  manner  that  two  cuts,  or  rather 
one  cut  and  one  splitting,  wHl  produce  two 
finished  blocks  with  level  top  and  bottom  and 
two  flddes  beveled,  one  being  with  the  grain 
and  the  other  slightly  oblique  to  the  min, 
without  more  waste  of  timber  than  is  occaSoned 
by  the  saws. 

"  We  take  a  piece  of  lumber  four  and  a  half 
feet  long,  twelve  inches  wide,  and  seven  int^es 
thick.  This  is  placed  under  the  saws,  as 
shown  in  Fig.  1,  in  an  inclined  position,  so 
that  the  flrst  cut  will  produce  blocks  with  two 
sides  inclined,  the  top  and  bottom  level  or  in 
parallel  planes.  The  first  cut  produces  nine 
blocks,  such  as  shown  in  Fig.  2,  out  of  a  piece 
of  lumber,  as  described  stovc.  Each  sach 
block  will  then  be  twelve  inches  long,  six  Inches 
high  with  the  fiber,  and  seven  inches  wide 
across  the  fiber.  These  blocks  are  then  split, 
as  indicated  in  dotted  lines,  Flff.  2,  slightly  ob- 
lique to  the  fiber,  as  seen  also  In  Fig.  8,  beinf 
brought  toward  the  splitting  saw  in  an  inclmea 
position,  inclined  in  contraaistinctlon  to  a  posi- 
tion level  at  top  and  bottom,  in  such  a  manner 
that  the  line  of  the  cut  will  form  the  other  two 
beveled  sides  of  two  blocks,  each  of  which  has 
the  top  and  bottom  level,  or  in  parallel  planes, 
and  the  sides  beyeled  as  shown  in  Fig.  4,  and, 
moreover,  has  the  grain  ranning  in  the  direc- 
tion of  one  of  the  beveled  sides,  as  clearly  shown 
in  Figs.  2  and  8.  These  blocks  will  then  be 
twelve  inches  lone,  six  inches  high,  three  inchea 
wide  at  top,  and  four  inches  wide  at  the  base. 

"The  figures  of  feet  and  inches  we  have,  of 
course,  u^  only  as  an  illustration,  as  different 
dimensions  of  lumber  may  be  used,  but  those 
given  will  do  for  an  ordinary  street  block. 

"  Tbe  two  great  advantages  of  this  method 
are  economy  of  lumber  and  of  labor  and  time, 
the  only  loss  of  lumber  being  the  small  pieoea 
cutoff  at  each  end  to  start  the  bevel.  'Etidk, 
two  cuts,  or  rather  one  cut  and  one  splittin|r, 
produces  two  complete  blocks  ready  for  use. 

"  Having  thus  described  our  invention,  wbai 
we  desire  to  secure  by  letters  patent  is— 

"  The  herein  described  method  of  cutting 
blocks  for  wooden  pavement,  so  as  to  form  bj 
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two  cat8»  or  ooe  out  and  one  splittlDg,  two 
fiDished  blocks  with  top  and  bottom  level,  or 
[vSj  In  parallel  planes,  and  the  sides  beveled,  one 
side  being  inclined  with  the  fiber,  and  without 
waste  of  material,  substantially  as  set  forth." 

The  defendant  pleaded  the  Statute  of  Limit- 
ations, whereupon  the  complainant  amended, 
and  the  defendant  subsequently  demurred, 
and,  the  demurrer  being  overruled,  the  defend- 
ant, after  interposing  another  plea  of  want  of 
notice,  answerei,  denying  that  U  had,  in  any 
way,  violated  the  rishts  of  the  complainant, 
and,  among  other  things,  averring  that  all  the 
substantial  claims  of  complainant's  alleged 
patents  were   covered   by   previous   patents 

S anted  to  Nicolson,  DeQolyer,  Miller  and 
ason,  Stone,  Cranford,  and  others;  and  that 
wooden  pavements,  in  all  substantial  particu- 
lars identical  with  those  claimed  by  complidn- 
ant,  had  been  laid  and  used  for  more  than  two 
years  before  the  patents  were  applied  for,  in 
Ghicaffo,  New  York,  Boston,  etc.,  and  that  the 
all^2;ed  patents  are  null  and  void  because  the 
alleged  invention  is  neither  new  nor  useful. 

^plication  was  filed  and  proofs  taken.  It 
appeared  that  patent  No.  101,590  was  originally 
granted  to  Cowing,  whose  first  i^)plication  was 
made  in  Novembw,  1865,  and  rejected  Decem- 
ber 27  of  that  year,  whereupon  it  was  amended 
and  renewed  m  1869,  but  the  decision  was  that 
the  i^)plication  had  been  abandoned.  It  was 
afterwards  entertained,  and  was  twice  amended 
in  1870,  and  the  patent  was  finally  issued  April 
5, 1870.  In  the  original  application  Cowing 
said,  as  in  the  patent  as  issued: 

"The  nature  of  my  invention  consists  in 
providing  and  arranging  blocks  of  a  peculiar 
shape  in  manner  to  form  wedge-shaped  crevices 
for  the  reception  of  earth  or  gravel,  and 
wherein  such  earth  or  gravel  will  be  retained 
to  act  as  a  key  to  bind  imd  confine  the  blocks 
in  their  place." 

The  amended  claim  of  May,  1869,  was: 

"  The  above  described  wood  pavement,  con- 
structed of  rectangular  blocks,  having  each  a 
wed^e-shaped  piece  cut  from  one  of  its  four 
vertical  sides  to  form  a  corresponding  space 
for  filling,  and  placed  and  filled  in,  substan- 
tially as  set  forth." 

The  amended  claims  of  February  22, 1870, 
were: 

l**^]  '*lBt.  A  wood  pavement  consisting  of  blocks, 
having  one  or  more  inclined  sides,  forming  be- 
tween them  wedge-shaped  spaces  or  crevices, 
which  are  filled  with  earth,  gravel,  or  other 
suitable  material,  sub8l«*ntiany  as  herein  de- 
scribed. 2d.  In  wood  pavement, wedge-shaped 
spaces  or  crevices  for  the  reception  of  earth, 
gravel,  or  other  filling  to  act  as  a  key  to  bind 
and  confine  the  blocks  in  their  places  substan- 
tiallv  as  described.  8d.  A  wood  pavement 
block  having  one  or  more  oblique  or  inclined 
sides,  so  as  to  form,  when  set,  wedge-shaped 
spaces  or  crevices  to  receive  earth,  gravel,  or 
other  filling,  substantially  as  set  forth.  4th. 
In  wood  pavement,  in  combinations  with 
wedge-shaped  crevices  above,  formed  by  the 
pecmiar  shape  of  the  blocks,  for  receiving 
gravel  or  otner  filling,  a  continuous  base  be- 
neath, formed  by  the  complete  fitting  together 

ISO  u.  s. 


of  the  same  blocks  at  the  bottom,  substantially 
as  specified." 

On  the  81st  of  March,  1868,  a  patent  was  Ib- 
sued  to  Miller  and  Mason,  of  Chicago,  Dlinois, 
for  **  certain  new  and  useful  improvements  in 
wood  pavements,"  in  which  the  claim  is— 

"  A  pavement  constructed  of  wedge-shaped 
blocks  A,  when  laid  so  as  to  break  joints  with 
those  of  the  opposite  rows,  in  combination  with 
a  concrete  filling,  and  in  further  combination 
with  a  continuous  wood  foundation  and  so  laid 
as  to  form  continuous  rows  across  the  street."* 

It  is  said  in  the  specification  of  that  patent: 

"  The  blocks  A  are  to  be  cut  from  plaok,  and 
are  of  the  usual  size,  having  the  fiber  vertical. 
The  blocks  of  our  pavement,  however,  differ 
from  all  other  blocks  in  use  for  pavements,  in 
having  both  sides  beveled  from  top  to  bottom, 
as  shown  by  the  end  view  of  the  blocks  ia 
the  drawings.  The  blocks  thus  prepared  ore 
placed  in  tne  board  or  plank  foundation  B 
m  transverse  rows.  Each  block  may  be  se- 
cured to  the  foundation  l^  a  nail  or  spike  aa 
shown  at  a.  It  will  be  observed  that  in  conse- 
quence of  tbe  peculiar  shape  of  the  blocks  those 
in  the  several  rows  touch  each  other  at  the 
bottom,  but  are  some  distance  apart  at  the  top, 
forming  between  the  rows  wedge-shaped  chan- 
nels.- These  channels  are  to  be  filled  with  con- 
crete, or  gravel  and  coal  tar,  or  other  suitable 
substance,  furnishing  the  necessary  foot  hold 
for  horses. 

"The  blocks  can  be  cut  with  less  waste  of 
material  by  cutting  them  from  timber,  and 
splitting  the  timber  blocks  with  the  proper 
bevel.  This  makes  a  strong  pavement,  and  ae 
the  blocks  have  a  broad  base  they  will  not  cut 
or  break  the  foundation  when  very  heavily* 
loaded  teams  are  driven  over  it." 

August  20,  1867,  letters  patent  were  reissued 
to  Samuel  Nicolson,  of  Boston,  for  "a  new  and 
useful  improved  wooden  pavement,"  the  ongi* 
nal  letters  having  been  issued  August  8,  1854^ 
and  new  letters  issued  dated  December  1, 1868,. 
The  claims  of  the  second  reissue  are: 

"1.  Placing  a  continuous  foundation  or  sup* 
port,  as  above  described,directly  upon  the  road- 
way, then  arranging  thereon  a  senes  of  blocks, 
having  parallel  sides,  endwise  in  rows,  so  as  to 
leave  a  continuous  narrow  groove  or  channel- 
way  between  each  row,  and  then  filling  said 
grooves  or  channel-ways  with  broken  stone» 
CTavel  and  tar,  or  other  like  materials.  2.  The 
formation  of  a  pavement  by  laying  a  foundation 
directly  upon  tne  roadway,  substantially  as  de- 
scribed, and  then  emploving  two  sets  of  blocks; 
one,  a  principal  set  of  blocKs  that  shall  form  the 
wooden  surface  of  the  pavement  when  com- 
pleted, and  an  auxiliary  set  of  blocks  or  strips- 
of  board  which  shall  form  no  part  of  the  sur- 
face of  the  pavement,  but  determine  the  width 
of  the  groove  between  the  principal  blocks,  and 
also  the  filling  of  said  groove,  when  so  f ormed» 
between  the  prindpiu  blodLS,  with  broken 
stone,  gravel  and  tar,  or  other  like  material. 
8.  Placing  a  continuous  foundation  or  supports 
as  above  described,  directly  upon  the  roadway, 
and  then  arranging  thereon  a  series  of  blocks 
having  parallel  sines  endwise  in  a  checkered 
manner,  so  as  to  leave  a  series  of  checkered 
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€paces  or  cavities  between  said  blocks  and  then 
filling  said  checkered  cavities  with  broken 
ctone,  gravel  and  tar,  or  other  like  material. 
4.  The  formation  of  a  pavement  by  laying  a 
foundation  directly  upon  the  roadway,  sub- 
stantially as  above  described,  and  then  employ- 
ing two  sets  of  blocks,  viz. :  one  a  principal  set 
of  blocks  that  shall  form  the  wooden  surface  of 
the  pavement  and  an  auxiliary  set  of  blocks 
that  shall  form  no  part  of  the  wooden  surface 
of  the  pavement,  but  determine  the  dimensions 
[06]  of  the  tessellated  cavities  between  theprincii^al 
blocks,  and  then  filling  said  tessellated  cavities 
with  broken  stone,  gravel  and  tar,  or  other  like 
material." 

February  28, 1824,  English  letters  patent 
were  granted  to  A.  H.  Chambers  for  "im- 
provements in  preparing  and  paving  horse  and 
carriage  ways,  in  wbicn  the  nature  of  the  in- 
veniion  is  said  to— 

*  'Consist  in  an  arrangement  of  conical-formed 
stones  or  other  hard  mineral  or  silicious  sub- 
stances of  the  said  form,  placed  on  their  natural 
bases,  cemented  together  at  their  lower  extrem- 
ities, and  having  their  remaining  interstices 
filled  with  loose  materials  insoluble  in  water." 

He  describes  pyramidal  stones,  "  cut  in  the 
form  represented  in  the  drawing,  and  placed 
with  their  larse  end  or  natural  base  downward," 
to  be  grouted  at  their  bases  by  a  good  strong 
cement;  the  upper  part  of  the  interstices  that 
will  then  be  left  vacant  to  be  filled  *'with 
finely  broken  flints,  patent  English  pozzolana 
powdered,  or  any  other  similar  substance,  not 
soluble  in  water. 

"Fig.  8  represents  the  stones  in  that  form 
which  1  consider  the  best  calculated  to  effect  the 
required  resistance  to  downward  pressure,  the 
size  of  which  should  be  eight  inches  square  at 
the  apex,  twelve  inches  square  at  the  base,  and 
ten  inches  high." 

He  explains  that  while  stones  of  the  shape 
described  are  the  best  adapted  for  the  purpose 
of  the  pavement  or  carriage  way,  vet  to  save 
expense  use  may  be  made  for  all  ordinary 
pavements  of  stones  as  usually  prepared  for 
paviours,  but  taking  care  "always  to  lay  their 
natural  bases  or  largest  end  downwards,  which 
is  the  exact  reverse  of  the  mode  adopted  by 
paviours; "  "the  upper  part  of  the  intermediate 
spaces  or  interstices  aforesaid  filled  with  pow- 
dered or  finely  broken  matter,  not  soluble  in 
water,  as  aforesaid." 

June  14,  1825,  English  letters  patent  were 
.granted  to  John  Lindsay  for  "certain  hn- 
provements  in  the  construction  or  formation  of 
the  horse  and  carriage  ways  of  streets,  turn- 
pike, and  other  roads,  and  an  improvement  or 
addition  to  wheels  to  be  used  thereon." 
[97]  He  says,  referring  to  a  pavement  "with  the 
common  or  usual  sized  paving  stones,"  that  — 

"  The  method  of  arranging  or  layinr  them  is 
•s  follows:  Instead  of  laving  them  with  their 
broadest  ends  upwards,  I  lay  them  with  the 
broadest  ends  downwards,  and,  as  each  stone  is 
mode  of  a  wedge  form,  this  leaves  a  considera- 
ble st)ace  open  between  the  stones.  These  I 
^lose  with  smaller  stones  of  a  wedge  form, 
which,  being  carefully  placed  and  well  rammed 
down,  after  a  sufficient  quantity  of  fine  gravel 
•or  grout  has  been  worked  between  theui,  will 
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make  a  pavement  nearly  as  substantial  as  a  solid 
sheet  of  granite." 

In  1839,  English  letters  patent  were  issued  to 
Richard  Hodgson  for  "  improvements  in  the 
forms  or  shapes  of  materials  and  substance! 
used  for  buildiug  and  paving  and  in  their  com- 
binations for  such  purpo&ies,"  in  which  he  de- 
scribes an  invention  consisting  in  forming  and 
shaping  materials  and  substances  according  to 
a  new  section  of  the  cube  obtained  by  dividing 
the  cube  into  eight  equal  prisms  or  parts,  etc, 
the  shapes  ana  forms  described,  with  their 
combinations,  being  "applicable  generally  to 
materials  and  substances  employed  in  building 
and  paving,  whether  of  stone,  iron,  bricks,  or 
wood."  The  shapes  in  the  case  of  stone, 
marble,  etc.,  are  "  to  be  formed  by  sawing  or 
cutting  the  same  out  of  the  full  size  of  the  cube 
and  leaving  them  entire  in  their  relative  di- 
mensions, so  us  to  be  ready  to  be  placed  to- 
gether either  horizontally,  vertically,  or  ob- 
liquely, as  the  case  may  require,"  whUe  for 
"wood  paving  a  pecuhar  dispodtion  of  the 
materials  or  blocks  thus  shaped,  and,  if  neces- 
sary, pegged  or  dowelled,  will  be  required," 
etc.  The  blocks  may  be  packed  up  together  in 
the  workshop  in  masses,  so  as  to  be  l2d  down 
more  speedily  on  the  ground,  where  they  must 
be  fastened  together  with  p^s  or  with  any  bi- 
tuminous compound  usually  employed  for  sim- 
ilar purposes.  They  most  be  placed  nearly 
vertically,  as  the  tree  grows,  and  according  to 
the  traffic  the  depth  or  substance  of  the  wood 
pavement  must  be  increased  or  diminished. 
They  may  in  most  cases  be  laid  across  the  street 
from  side  to  side,  but,  when  necessary,  in  m  di- 
agonal line. 

Defendant  introduced  various  letters  patent, 
to  wit:  For  improvement  in  "the  machine  for 
resawing  boards  and  other  timbo'*'  (issued  to 
Crosby,  1841);  for  "improvements  in  saw  mil^ 
for  curved  and  bevel  sawing,  but  whidi  may 
also  be  used  for  rectilinear  sawing"  ^ued  to 
Normand,  1854);  for  "a  new  and  improved 
mode  of  sawing  stone  or  marble  into  tapering 
and  other  forms  "  Hssued  to  McBird,  185^;  for 
"an  adiustable  table  for  reciprocathig saws,"* 
"  whereby  the  proper  bevel  may  be  imparted  to 
the  ribs  of  ves^  and  other  objects  with  acctt- 
racy  and  facility  "  issued  to  Hmchman,  1868); 
for  "  improvement  in  the  manufacture  of  sid- 
ing" (issued  to  Millengar,  1864);  for  "an  im- 
proved saw  mill," "so  as  to  cutdiip  timbers 
and  other  irregular  forms  "  (issued  to  Wright  St 
Molyneuz,  1865);  and  also  extracts  from  a  vt>l- 
ume  entitled  "  Turning  and  Mechanical  Manip- 
ulation," by  Charles  Holtzapffel,  London,  1847. 

These  extracts  treat  of  cutting,  by  means  of 
slides,  rectangular  pieces  from  the  end  of  a 
long  bar,  and  rhomboidal  pieces  of  any  angle 
and  magnitude;  the  sawing  of  smidl  pieces  into 
regular  and  irregular  polygons  of  any  partic- 
ular angles  and  numbers  of  sides;  the  outtiiMr 
of  miters,  etc;  the  sawing  beveled  edges  ana 
oblique  prisms  or  those  in  which  the  aagolar 
variations  are  in  the  vertical  plane,  fhomboidik 
or  squares. 

"  When  the  pieces  are  parallel  in  one  direction 
and  beveled  in  the  other,  they  may  be  cat  ont 
without  any  waste  beyond  that  arising  from  tbe 
p:KS8ago  of  the  saw." 

Fi'^urc  743  shows  a  method  of  cutting  bio^a 
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at  ODO  cut  for  each  piece,  into  rhombuses, 
which  are  shown  separately  at  a,  which  bloclcs 
can  be  afterwards  divided  into  two,  so  as  to 
make  triangular  shaped  blocks  such  as  are 
ahown  at  c. 

At  the  hearing  in  special  term  the  bill  was 
dismissed,  and   the  decree  being  alarmed  lu 

general  term,  the  complainant  has  prosecuted 
is  appeal  to  this  court. 
The  opinion  of  Judge  Cox  at  special  term  was 
adopted  by  the  court  in  general  term  (Car tier, 
C.  J,,  Hagner  and  James,  JJ.\  and  from  it  it 
appears  that  it  was  held  that  no  case  of  action- 
able infriugement  was  made  out  as  to  No. 
«4.068.  andthat  Nos.  94,062  and  101,590  were 
void  for  want  of  patentable  novelty.  Drown  v. 
District  of  Coiunibia,  8  Mackey,  502. 

Mestn,  A.  S.  Worthini^on  and  C.  C. 
Cole*  for  appellant: 

Local  statutes  of  limitation  do  not  apply  to 
suits  brought  to  recover  damages  for  tiie  in- 
fringement of  letters  patent  of  the  United  States. 

Parker  ▼.  Hallock,  2  Fish.  Pat.  Cas.  643, 
note;  CoUina  v.  Peebles,  2  Fish.  Pat.  Cas.  541; 
Itead  V.  Miller,  2  Bisa.  12;  Wood  v.  Cleveland 
Polling  Mill  Co.  4  Fish.  Pat.  Cas.  550;  Wetlier- 
HI  V.  JV:  J.  Zinc  Co,  1  Bann.  &  Ard.  105;  An- 
thony ▼.  Carroll,  2  Bann.  &  Ard.  195;  Sayles  v. 
Lake  Sfitn-e  &  M.  S.  P.  Co,  9  Fed.  Rep.  515, 
note:  Sayles  v.  Dubuque  &  8,  C.  P,  Co,  9  Fed, 
Rep.  516;  Hayward  v.  St,  Louis,  11  Fed.  Rep. 
427;  May  v.  Fonddu  Lac  Co,  27  Fed.  Rep.  691; 
Maf/  V.  Logan  Co.  80  Fed.  Rep.  250;  May  v. 
Palls  Co.  31  Fed.  Rep.  473. 

The  statute  governing  this  subject,  section  55 
of  the  Act  of  July  8.  1870  (16  Stat,  at  L.  206), 
provides  that  all  actions  shall  be  brought 
during  the  term  for  which  the  letters  patent 
shall  be^granted  or  extended,  or  within  six  years 
after  the  expiration  thereof. 

Ballard  v.  Pittsburgh,  12  Fed.  Rep.  783; 
VaugJian  v.  Hast  Tenn.,  V.  d  0.  P.  Co.  11  Pat. 
Off.  Gaz.  789. 

The  patents  themselves  are  notice  to  every- 
bodv 

Boyden  T.  Burke,  65  U.  8.  14  How.  675 
<14: 548). 

The  only  difference  between  an  infringer  who 
Is  such  innocently  and  a  malicioua  infringer  is 
in  the  measure  of  damages. 

Emerson  v.  Simm,  6  Fish.  Pat.  Cas.  285; 
Hat,  Car-Brake  Shoe  Co.  v.  Terre  Haute  Car  d 
Mfg.  Co.  19  Fed.  Rep.  614:  New  Tark  Pharmi- 
tal  Asso.  ▼.  Tilden,  14  Fed.  Rep.  740;  Walker, 
Pat.  569. 

The  answer  admits  (he  infringement. 

Agawam  Woolen  Co.  v.  Jordan,  74  U.  8.  7 
Wall.  583  (19: 177);  Gear  v.  Fitch,  8  Bann.  & 
Ard,  578. 

The  District  of  Columbia  Is  liable  for  the  acts 
<»f  the  board  of  public  works. 

Barnes  ▼.  Diet.  Cot.  91  U.  8.  540  (23: 440); 
IteuchateL  Patiing  Co.  ▼.  Dist.  Col.  17  Ct.  CJl. 
896;  Donovan  ▼.  U.  8.  21  Ct  CI.  122;  Cluss  v. 
Di8t.  Col.  2  MacAr.  493;  Poderiek  v.  Dist.  Col. 
Z  MacAr.  695;  Dist.  Col.  v.  Washington  Qas- 
Ught  Co.  8  Mackey,  847,  848. 

The  answer  does  not  aver  that  this  invention 
had  been  abandoned.  Tl^  defense  must  be 
specifically  set  up. 

Providence  Puober  Co.  ▼.  Goodyear,  76  U.  8. 
D  Wall  798-801  (19:667-570). 


If  the  defense  had  been  set  up,  the  evidence 
would  not  support  the  averment. 

Cochrane*s  Case,  Comrs,  Dec.  1889;  Smith  ▼, 
Goodi/ear  D,  V.  Co,  93  U.  S.  490  (23:954); 
Woodbury  Planing  Mach,  Co.  v.  Keith,  101  U. 
S.  488  (25:942);  IJ.  8.  Rifle  &  Cartridge  Co,  v. 
Whitney  Arms  Co.  118  U.  8. 22(30: 53);  Ballard 
v.  Pittifburgh,  12  Fed.  Rep.  7a3. 

The  claim  that  Cowing's  patent  is  invalid 
because  the  amendment  made  in  1870  included 
matters  not  covered  by  the  original  application, 
is  one  not  set  up  in  the  answer. 

Walker,  Pat.  440, 450, 603;  Providence  Rubber 
Co.  V.  Goodyear,  76  U.  S.  9  Wall.  798(19: 567). 

A  patentee  is  entitled  to  the  benefit  of  a  new 
result  which  follows  from  the  invention  de- 
scribed in  his  specification,  whether  he  per- 
ceives it  or  not. 

Tucker  v.  Spalding,  80  U.  8.  13  Wall.  453 
(20:515);  Stow  v.  Chicago,  104  U.  8. 550  (26:817); 
Woodman  ▼.  Stimpson,  3  Fish.  Pat.  Cas.  98; 
Graham  v.  Mason,  5  Fish.  Pat  Cas.  1;  Dalton 
▼.  Nelson,  13  Blatchf.  357. 

Cowing's  combination  is  new. 

Elizabeth  v.  Nicholson  Pavement  Co,  97  U.  8. 
126(24:1000);  Webster  Loom  Co.  v.  Biggins,  I0!i 
U.  S.  591  (26: 1181);  Wicke  v.  Ostru?n,  103  U.  S. 
461  (20:409);  Phillips  v.  Detroit,  111  U.  8.  606 
(28: 533). 

Each  patent  covers  only  the  device  described 
in  the  specification  thereof. 

MeCo7'mick  v.  Talcott,  61  U.  8.  20  How.  402 
(15: 930);  Bridge  v.  Excelsior  Mfjg,  C^,  105  U.  S. 
618^26:1190);  DuffY.  Sterling  Pump  Co.  107  U. 
8.  636(27:517);  Blake  v.  San  Francisco,  113  U, 
S.  679  (28: 1070);  CantreU  v.  WaUick,  117  U.  8. 
694  (29: 1018), 

The  doctrine  that  a  patent  for  a  combination 
includes  an  equivalent  of  any  particular  part 
of  the  combination  is  confined  to  cases  in  which 
the  equivalent  was  known  at  the  time  of  the 
invention  patented. 

Gould  V.  Pees,  82  U.  8.  15  Wall.  187  (21:  39); 
GiU  V.  WeUs,  89  U,  8.  22  Wall.  1  (22:  699); 
RoioeU  V.  Li)isay,  113  U.  8.  97  (28:  906). 

The  patent  is  prima  fade  evidence  of  the 
utility  of  the  invention  which  it  covers. 

Lehnbeuter  v.  Eolthaus.  105  U.  8. 94  (26:  939). 

And  the  fact  that  the  defendant  has  used  the 
invention  is  sufficient  to  establish  the  utility  of 
the  thing  patented  as  against  it. 

Whitney  v.  Mowry,  4  Fish.  Pat  Cas.  207. 

Specifications  in  an  application  for  a  patent 
may  be  amended  by  adding  new  specifications 
and  new  claims  involved  in  the  original  8[»ec- 
ifications,  models  and  drawings,  and  a  oatent 
may  issue  for  all,  having  effect  from  the  date  of 
first  application. 

Sing^  v.  Bravnsdorf,!  Blatchf.  621-530; 
Winans  ▼.  Denmead,  56  tJ.  8. 16  How.  330-343 
(14:  717);  Goc[frey  ▼.  Eatnes,  68  U.  8.  1  Wall. 
817-324  (17:  684.  685);  Seymour  v.  Osborne,  -78 
U.  8.  11  Wall.  616-560  (20:  33-44);  Smith  v. 
Goodyear  D.  F.  Co.  93  U.  8.  486-489  (23:  952); 
Dunbar  v.  Myers,  94  U.  8.  187-195(24:  34-37); 
Union  Paper  Bag  Machine  Co.  v.  Murphy,  97 
U.  8.  120-125  (24:  935,  936);  Elizabeth  Y.Nich- 
Olson  Pavement  Co,  97  U.  8.  126  (24:  1000). 

Where  a  patent  has  been  granted,  it  relates 
back  to  and  takes  effect  from,  the  date  of  the 
first  application,  and  avoids  intermediate  pa- 
tenta. 

Johnsen  v.  Passman,  1  Woods,  138-142;  Rich 
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▼.  Lippineott,  2  Fisk  Pat.  Gas.  1-9;  Dental 
Vulcanite  Oo,  y.  Wetherbee,  8  Fish.  Pat  Gas. 
87-97;  Blandy  ▼.  Orifflth,  8  Fish.  Pat.  Gas. 
609-617;  McMiUin  y.  Barday,  6  Fish.  Pat. 
Gas.  189-199;  Henry  y,  Franeeetown  Boap-Stone 
Stove  O.  9Pat  Off. Gaz. 408; ^ZZortf ▼.  PitU- 
Inuyh,  12  Fed.  Rep.  788. 

Tlie  patent  itself  makes  a  prima  facie  case  in 
favor  of  the  patentee  that  he  was  the  first  in- 
ventor. 

Gurtis,  Pat  §  472;  Phila.  db  T,  B,  Co.  ▼. 
Stimpson,  89  U.  8.  14  Pet.  449-458  (10:  685); 
Boberte  y.  Dickey,  4  Fish.  Pat.  Gas.  582-541; 
McComb  V.  Brnest,  1  Woods,  195-208. 

The  party  asserting  a  prior  use  of  a  claimed 
Invention  has  the  harden  of  proof  on  him,  and 
must  show  such  use  beyond  any  reasonable  or 
fair  doubt 

Coffin  V.  Ogdm.  85  U.  8.  18  Wall.  120-124 
(21:  821-823);  Howe  v.  Underwood,  1  Fish.  Pat. 
Gas.  160-175;  Goodyear  v.  Day,  2  Wall.  Jr. 
288-299;  Hayden  v.  Suffolk  Mfg,  Co.  4  Fish. 
Pat  Gas.  86-104;  WAeier  Loom  Co.  v.  Higgine, 
16  Pat  Off.  Oaz.  675-678;  WaMwm  ▼.  Haieh, 
4  Fed.  Rep.  900-904. 

Mr.  Henry  E.  Davifli*  for  appellee: 

The  use  of  wood  instetid  of  stone  is  a  mere 
substitution  of  mat^als,  and  so  not  patentable. 

Hotchkiee  v.  Greenwood,  1  Whit  Pat  Gas. 
610;  52  U.  8.  11  How.  248  a8:  688);  Hieke  v. 
KeUey,  2  Whit  Pat  Gas.  475;  85  U.  8.  18 
Wall.  670  (21:  852);  Beckend<yrf^  v.  Paber,  92 
U.  8.  847  (28:  719);  Gurtis,  Pat  §g  51.  52  and 
cases  cited;  PhiUipe  ▼.  Detroit,  17  Pat  Off.  Gaz. 
191. 

The  substitution  of  one  known  means  for  an- 
other is  not  patentable. 

Gurtis,  Pat  g  49;  Bean  ▼.  BmdUwood.  2 
Story,  408;  Courn  ▼.  Johneon,  16  Pat  Off.  Cmz. 
719. 

The  patent  is  clearly  invalid. 

Draper  v.  Hudson,  6  Fish.  Pat  Gas.  827;  8 
Pat  Off.  Qaz.  855;  MiUigan  A  H.  Glue  Co.  v. 
Upton,  1  Bann.  &  Ard.  498;  6  Pat  Off.  Qaz. 
837;  97  U.  8.  8  (24:  986);  McOloekey  v.  Du 
Bois,  19  Pat.  Off.  Gaz.  1286. 

Exhibit  No.  11,  showing  the  state  of  the  art. 
Is  clearly  admissible. 

Brown  v.  Piper,  91  TJ.  8.  87  (28:  200);  10 
Pat  Off.  Gaz.  417;  WesHakey.  Cartter,e  Fish. 
Pat  Gas.  519;  4  Pat  Off.  Gaz.  686. 

The  expedient  for  economizing  material 
plainly  lacks  the  elements  of  a  patentable  in- 
yention. 

Snow  Y,  Taylor,  14  Pat  Off.  Qaz.  861. 

The  applicant  enlarged  his  claim  to  cover 
structures  for  which  patents  in  the  interim  had 
itfued  to  other  parties,  and  to  embrace  an  in- 
vention different  from  his  original  application. 

Chicago  d  If.  W.  B.  Oo.  v.  Saylee,  15  Pat 
Off.  Gaz.  248;  97  U.  8.  554  (24: 1058). 

Where  a  known  manufacture  or  product  is 
in  the  market,  purchasers  are  not  bound  to  in- 
quire whether  ft  was  made  on  a  patented  ma- 
chine or  by  a  patented  process. 

Goodyear  v.  JV.  J.  Cent.  B.  Co.  1  Fish.  Pat 
Gas.  626;  Boyd  y.  McAlpin.  8  McLean,  427; 
Boyd  V.  Brown,  8  McLean,  295. 

Mr.  CMtf  JuetieeTuXLer  delivered  the  ophi- 
I  ®®1  ion  of  the  court: 

Was  a  wood  pavement  "composed  of  blocks, 
each  side  havmg  a  single  plain  surface  and 
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one  or  more  of  the  sides  being  inclined,  and 
the  blocks  being  so  laid  on  their  larger  ends 
as  to  form  wedge-shaped  grooves  or  spaces 
to  receive  concrete  or  other  suitable  filling/' 
patentable  April  5,  1870,  in  view  of  the  state  of 
the  art? 

Ghambershadp  in  1824,  described  a  pavement 
of  pyramidal  stones,  twelve  inches  square  at 
the  base,  eight  inches  square  at  the  apex,  and 
ten  inches  nigh,  placed  with  their  larger  end 
downward,  and  the  interstices  filled  with  loose 
materials  insolable  in  water. 

Lindsay's  invention,  in  1825,  comprised 
stones  made  of  a  wedge-shaped  form,  laid  with 
their  broadest  ends  downwards,  leaving  a  con- 
siderable space  between  them  to  be  closed  with 
smaller  wedge-formed  stones,  with  fine  gravel 
or  grout  worked  between  them. 

Sicolson's  pavement  was  composed  of  blocks 
of  wood  laid  in  rows  across  the  street,  with 
spaces  obtained  by  interposing  narrow  wooden 
strips  between  the  blocks,  to  ne  filled  wiUi  con- 
crete or  other  suitable  filling. 

Go  wing  disclaimed  "a  w(X3d  pavement  com- 
posed of  wedge-shaped  blocks  when  the  blocks 
are  laid  alternately  on  larger  and  smaller 
ends,  so  as  to  form  a  continuous  surface  of 
wood,"  but  claimed  Uie  arrangement  of  the 
blocks  so  as  to  leave  wedge-shaped  spaces  to 
receive  filling  to  act  as  a  key  tobmd  the  blocks 
together.  But  reference  to  these  prior  patents 
clearly  shows  that  the  formation  of  wedge- 
shaped  spaces  to  receive  concrete  or  other  fill- 
ing by  laying  blocks  with  one  or  more  inclined 
sides  wiu  tbeir  larger  ends  downwards,  the 
the  filling  acting  as  a  key»  and  the  use  of 
wooden  blocks  in  that  way,  were  well  known 
at  the  time  of  the  alleged  invention  under  con- 
sideration. 

The  blocks  of  the  Lindsay  patent  are  of  the 
same  shape  as  those  of  Gowins,  but  are  of  stone, 
while  the  latter  are  of  wood,  but  this  was  noth-  [  lOO] 
ing  more  than  the  substitution  of  one  material 
for  another  without  involving  a  new  mode  of 
construction,  or  developing  anything  substan- 
tially new  in  the  resulting  pavement.  Uotch" 
kite  V.  Greenwood,  52  U.  8.  11  How.  248  [13: 
6881;  Hicke  y.  KeUey,  85  U.  8.  18  Wall.  670 
[21:  8521;  SmUh  v.  Goodyear  Dental  Vulcanite 
Co.  98  U.  S.  486  [23:  952];  PhiUipe  v.  Detroit, 
111  U.  S.  604  [28:  5321. 

The  filling  under  Lindsay's  patent  was  with 
small  stones,  fine  gravel,  or  grout,  while  Gow- 
ing  names  a  filling  of  earth,  gravel,  or  some 
other  similar  substance,  but  Nicolson  used 
broken  stone,  gravel  and  tar,  or  other  like  ma- 
terial, being  the  same  filling  for  the  same  pur- 
pose and  with  substantially  the  same  result 
while  the  material  of  the  liioolson  block  was 
the  same  as  that  of  Gowiog. 

It  is  argued  that  gravel  and  similar  substan- 
ces cannot  be  f orc^  into  the  stone  blocks  of 
the  Ghambers  and  Lindsay  patents,  and  that  in 
ramming  gravel  between  wooden  blocks  it  of 
necessity  indents  the  blocks,  and  the  filling 
must  adhere  much  more  firmly  than  would  be 
the  case  if  they  were  stone.  There  is  nothing 
said  about  this  by  Gowing  in  his  specification, 
but  he  is  entitled,  if  this  is  an  advantage  di- 
rectly following  from  the  alleged  invention  as 
described,  to  the  benefit  of  it  whether  he  per* 
ceived  it  or  not  Stow  v.  Chicago  AS)i  U.  8. 547, 
550  [26: 816,  817].    The  same  effect,  howevo^. 
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would  be  obtained  in  ramming  filling  between 
the  blocks  of  any  wooden  pavement  and  tbe 
same  liabili^  of  the  filling  "to  extend  lateraUy 
into  the  fiber  of  the  wood  and  seat  itself  there- 
in" is  found  in  the  Nicolson  pavement. 

In  the  Chambers  patent  the  blocks  had  four 
inclined  sides,  which  would  make  the  filled 
space  run  lengthwise  as  well  as  crosswise.  In 
the  Cowing  patent  the  crevices  run  lengthwise 
••across  the  direction  of  the  street  or  road  "  v  \ 

As  Cowing's  combination  simply  embraces 
blocks  of  the  same  shape  and  material,  and 
similar  filling,  applied  in  substantially  the 
same  way  and  producing  substantially  the 
same  results  as  in  the  prior  patents  referred  to, 
it  cannot  be  regarded  as  possessing  patentable 
novelty. 

The  first  claim  of  patent  No.  94,062  covers, 
as  an  article  of  manufacture,  '*wedgershapea 
[101]  blocks  having  the  grain  running  parallel  to 
one  and  oblique  to  the  other  of  their  beveled 
tides,  and  produced  substantially  in  the  man- 
ner referred  to." 

The  second  is  "a  wooden  street  pavement 
constructed,  substantiallv  as  hereinMfore  de- 
scribed, of  wedge-shapea  blocks  with  themin 
running  and  product  in  the  manner  and  for 
tbe  purposes  set  forth." 

Tbe  original  application  of  Ballard  was  filed 
June  15, 1809,  ana  rejected  by  Examiner  Spear 
upon  the  ground  that  the  claim  wasessentmlly 
the  same  as  that  in  No.  94,068,  which  was  for 
a  mode  of  catting  blocks.  It  was  then  amend- 
ed and  again  rejected,  the  examiner  saying: 
"It  is  admitted  that  there  is  no  difTerence  w- 
tween  the  blocks  of  applicant  and  tiiose  of 
Miller  and  Mason  in  connguration,  nor  is  any 
difference  claimed  of  functions.  These  bloc^ 
and  those  of  the  patent  referred  to,  once  hdd, 
would  be  indistinguishable,  serving,  under  the 
same  conditions,  precisely  the  same  purposes 
and  wearing  equally  as  long.  The  difference 
lies  in  the  mode  of  cutting,  by  which  not  a  dif- 
ferent block  is  producecL  but  the  same  block 
is  cut  with  a  minimum  of  waste  of  material." 
From  this  decision  an  appeal  was  taken  to  the 
examiners  in-  chief,  who  affirmed  the  ruling, 
holding  that  "The  trouble  with  thepresent  ap* 
plication  appears  to  be  that  the  specincation  and 
claim  merely  set  forth  and  embrace  a  paving 
block  and  the  use  thereof,  having  a  certain  form 
and  being  so  cut  that  the  grain  will  run  in  cer- 
tain angles  with  the  sides,  or  parallel  thereto, 
and  without  any  reference  to  the  mode  and 
manner  of  manufacturing.  Blocks  having  all 
tbe  peculiarities  set  forth  may  be  manufactured 
without  resorting  to  the  method  by  which  it 
seems  the  ones  described  in  the  application 
were  made;  and  it  does  not  follow,  therefore, 
that  the  block  described  and  claimed  is  Uie 
new  article  of  manufacture  produced  by  the 
new  invention,  nor  is  it  at  all  material  whether 
the  grain  runs  as  set  forth  or  the  blocks  have 
the  precise  form  described.  Therefope  these 
peculiarities  are  not  the  patentable  features  of 
the  invention;  they  merely  result  from  the  in- 
vention." 

The  application  was  then  renewed  by  Bal- 
lard &  Waddell  with  the  result  beforo  us,  but 
it  is  plain  that  the  patent  was  granted  for  nov- 
elty in  the  method  of  making  the  block  and 
[102]  iiot  in  the  block  itself,  nor  in  a  wooden  street 
pavement  so  constructed.    It  is  not  denied  that 
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the  Ballard  block  is  identical  in  shape  with 
those  set  forth  in  the  Cowing,  Chambers,  Lind- 
say, and  Miller  and  Mason  patents,  but  it  is 
clahned  that  a  difference  exists  between  it  and 
that  of  Miller,  and  Mason  in  the  arrangement 
of  the  grain,  namely,  running  parallel  with 
one  ana  oblique  to  the  other  of  its  beveled 
sides. 

We  can  discover  nothing  materially  different 
in  the  practical  result  of  having  the  grain  run 
in  this  way,  and  no  material  d&erence  ts  dis- 
closed by  the  evidence. 

The  specification  asserts  that  the  gravel  in 
the  filling  is  not  so  liable  to  Jam  and  leave  the 
lower  portion  of  the  space  loosely  or  entirely 
unfilled,  where  the  blocks  have  one  perfectly 
smooth  side,  and  that  "Only  one  comer  of  the 
base  is  at  all  likely  to  become  broken  off  by 
transportation  and  rough  handling;  whereas, 
in  the  ordinary  block  both  corners  are  liable  to 
such  accidents;"  but,  as  appears  from  the  evi- 
dence, "If  the  blocbi  are  cut  with  the  grain  in 
the  manner  described  in  sdd  patent,  dthough 
one  side  is  not  so  likely  to  break  off  as  the 
other,  yet  the  side  that  has  the  grain  oblique  to 
it  is  twice  as  likely  to  be  broken  off  as  the 
blocks  made  in  the  ordinary  way,  that  is,  with 
the  grain  vertical;"  and  "The  effect  of  the 
smooth  side  of  one  block,  if  there  were  such 
an  alleged  advantage  in  said  side,  would  be 
fully  recompensed  by  the  additional  roughness 
of  the  other  side;'*  and  it  Would  seem  that  the 
durabiUty  of  the  block  is  less  whero  the  grain 
is  inclined  than  where  it  is  vertical  It  is  nilly 
shown  in  an  elaborate  report  upon  wood  pavinff, 
quoted  from  in  the  evidence,  and  which,  it  is 
testified,  agrees  with  general  experience,  that 
vertical  fiber  blocks  have  far  mater  power  of 
resistance  than  blocks  with  fibers  horizontal, 
and  with  fibers  at  various  degrees  of  inclina- 
tion. 

The  manner  of  layinj^  the  blocks  Is  substan- 
tial^ the  same  as  in  prior  pavements. 

The  process  of  making  the  block  is  ffiven  in 

Kitent  04,068,  the  claim  of  which  is  "the  here- 
-described  method  of  cutting  blocks  for 
wooden  pavement,  so  as  to  form  by  two  cuts, 
or  one  cut  and  one  splitting,  two  finished 
blocks  with  top  and  bottom  level,  or  in  paral- 
lel planes,  and  the  sides  beveled,  one  side  Deins 
incUned  with  the  fiber,  and  without  waste  of 
material,  substantially  as  set  forth." 

From  what  we  bave  said  it  will  be  perceived 
that  this  claim  and  the  first  claim  of  patent 
No.  04,062  must  be  considered  together.  The 
manner  of  producing  these  blocks  is  described 
as  cutting  them  from  lumber  by  means  of 

guides  so  as  to  cut  the  blocks  of  certain  bevels, 
y  which  a  block  is  produced  having  two  of 
its  sides  inclined  and  with  the  grain  running 
parallel  to  one  and  oblique  to  the  other  of  the 
beveled  sides;  but  the  essential  features  of  the 
apparatus  described  in  this  patent  appear  in 
many  of  the  defendant's  exhibits.  Instead  of 
having  a  table  parallel  with  the  shaft  of  the 
saw  or  at  right  angles  with  the  saw  itself,  the 
patent  in  question  uses  a  rest  or  guide  in  pre- 
senting the  material  to  the  saws,  but  the  use  of 
such  guides  is  shown  in  Holtzapffel's  "Turn- 
ing and  Mechanical  Manipulation,"  and  Cro» 
bjrs  patent  and  others. 

The  prior  existence  of  the  method  of  cutting 
blocks  without  waste  by  severing  a  large  block 

860 


[103 


8d-87 


SUFRBMS  COUBT  OF  THE   (jNmSD  STATES. 


Oct.  Tbbm, 


bv  a  cro68  cat  from  a  long  iitick  and  then  di- 
viding that  block  into  two  shnilar  blocks  by  a 
splitting  cut  is  satisfactorily  established,  as  also 
the  same  result  reached  in  the  same  way  in  the 
treatment  of  stone.  In  the  case  of  the  Ballard 
block,  the  splitting  cut  is  made  in  a  direction 
parallel  with  the  grain;  but  that  is  because  the 
object  of  having  tne  grain  run  in  a  particular 
way  controls  the  action  of  the  mechanic,  who 
makes  the  cut  as  he  desires  the  fiber  to  run. 

Complainant's  expert  admits  that  the  pa- 
tentee m  the  McBird  patent,  by  the  first  cut  he 
makes,  produces  a  block  of  rhomboidal  form, 
and,  by  a  second  oblique  cut,  divides  his  block 
into  two  equal  wedge-shaped  blocks,  produced 
without  waste  of  material;  and  the  difference 
he  points  out  between  that  and  the  Ballard  and 
Waddell  patent  is,  so  far  as  the  cutting  opera- 
tion is  concerned,  that  in  the  former  the  cut 
which  divides  the  rhomboid  into  two  wedge- 
shaped  blocks  is  made  across  the  grain,  while 
in  the  latter  it  is  made  in  the  general  direction 
of  the  grain. 

To  cut  the  block  so  as  to  get  the  grain  in  a 
particular  way,  and  so  as  to  avoid  waste,  re- 
quires simple  mechanical  skill,  without  involv- 
ing invention. 

The  result  is  that  none  of  these  claims  can 
be  sustained,  and  the  decree  qf  the  Court  bdow 
i»  affirmed. 


[83]  ANDREW  CALTON,  Plff.  in  Err.. 

THE    PEOPLE    OP    THE  TERRITORY 

OF  UTAH. 

(See  8. 0.  Beporter*s  ed.  88-87.) 

Conviction  for  murdefr—errcr  innotimtrueting 

jury. 

1.  Id  a  oonvlotlon  for  murder  In  the  first  degree 
lo  Utah,  held,  that  the  court  erred  In  not  direoting 
the  attention  of  the  Jury  to  the  provlsiOD  of  the  Pe- 
nal Oode  as  to  tiielr  right  to  recommend  imprison- 
ment for  life«  at  hard  labor  in  the  penitentiary.  In 
place  of  the  punishment  of  death. 

2.  By  suoh  action  of  the  oourti  19ie  prisoner  was 
deprived  of  a  substantial  right. 

[No.  imi 

Argued  J<m,  M.  U89.    Decided  March  11, 1889. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah,  affirming  a  Judgment  of  the 
District  Court  of  that  Territory,  of  death  for 
murder  in  the  first  degree.    Bevereed. 

The  facts  are  stated  in  the  opinion. 

Mesere.  John  H.  BUtchell  and  Arthur 
Brown,  for  plaintiH  in  error: 

In  Missouri,  in  order  to  constitute  murder  in 
the  second  degree,  the  wrongful  killing  must 
be  not  onJy  with  malice,  but  with  premedita- 
^n. 

State  V.  Wienere,  66  Mo.  14;  State  v.  Curtie, 
70  Mo.  595;  State  ▼.  Bobineon,  78  Mo.  806; 
/State  V.  Erb,  74  Mo.  199;  State  v.  EUie,  74  Mo. 
216;  Eeenan  v.  Com.  44  Pa.  55;  People  v.  Vance^ 
21  Cal.  400:  StaU  v.  Leune.  74  Mo.  22a 

Murder  Is  the  killing  with  malice  afore- 
thought. 

Com,  V.  Webeter,  5  Cush.  804;  Bishop,  Crim. 
Law,  §  429;  Beauchamp  v.  State,  6  BUickf.  299. 

The  charge  was  misleading. 

StaU  V.  UiU,  4  Dev.  &  B.  L  495,  496;  Toung 
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V.  State,  11  Humph.  200;  Haile  v.  SUUe,  1 
Swan  (Tenn.)  250;  Hale,  P.  C.  466,  note;  Mah&r 
V.  People,  10  Mich.  212. 

As  to  what  is  meant  by  heat  of  passion,  sea 
6  Lawson,  Crim.  Def.  pp.  1189-90;  StaU  ▼.  NoT' 
rie,  1  Hay w.  (N.  C.}  429;  1  Am.  Dec.  564;  Peo- 
ple V.  Freel,  48  Cal.  437. 

The  Laws  of  the  Territory  of  Utah,  p.  115, 
Sub.  7,  Laws  of  1878,  and  as  amended,  Laws 
1884,  provide  that  the  ludge  shall  not  charge 
the  Juiy  as  to  matters  offset,  or  the  weight  of 
evidence. 

Hopt  V.  Utah,  110  U.  S.  574  (28:  2^;  SeUg- 
man  v.  KaUcman,  8  Cal.  216;  People  v.  WiUiami, 
17  Cal.  142;  People  v.  Biek,  82  Cal.  216. 

Where  death  ensues  in  Uie  heat  of  blood,  al- 
though a  deadly  weapon  is  used,  it  is  only  man- 
slaughter. 

2  Whart.  Crim.  Law,  974;  Whart  Homkiide, 
189,  987,  990,  992. 

A  blow  or  blows  are  a  Just  cause  for  provocik 
tlon. 

Com.  V.  I>rum,  58  Pa.  9. 

Cooling  time  may  be  one  hour  or  half  a  day. 

2  Bishop,  712. 

The  instruction  that  the  question  of  inaanitY 
depended  on  defendant's  ability  to  distinguish 
between  right  and  wrong  was  error. 

Pareone  v.  StaU,  81  Ala.  577:  StaU  v.  Pihe. 
49  N.  H.  899;  StaU  v.  Jonee.  50  N.  EL  36^ 
Bofpe  V.  PeopU,  81  HL  885. 

Mr.  Wm.  A.  Kanry,  AMit.  Attff-Oen.,  for 
defendants  in  error: 

The  failure  of  a  prisoner  to  make  an  objeo- 
tlon  in  the  trial  court  must,  on  a  writ  of  error, 
be  taken  to  be  a  waiver  of  the  objection  in  a 
matter  not  fundamental  in  character. 

Com.  V.  Stowai,  9  Met.  572;  PeopU  ▼.  BeaUba. 
17  Cal.  889;  McCorUe  v.  StaU,  14  Ind.  89. 

The  construction  insisted  on  is  at  war  with 
what  has  been  laid  down  in  California  under  a 
statute  couched  in  the  same  language. 

Pwpie  V.  Strong,  46  CaL  802;  PwpU  v.  Mwt^ 
,  47  Cal.  108. 

he  employment  of  private  counsel  to  assisi 
in  the  prosecution  of  offenders  is  generally 
recogni^  in  this  country. 

1  Bishop,  Crim.  Proa  §  281  and  cases  cited; 
V.  S.  V.  Eanway,  2  Wall.  Jr.  207. 

Passion,  as  a  palliating  element,  must  be  Ir* 
resistible  or  uncontrollable  to  constitute  man- 
slaughter. 

2  Bishop,  Crim.  Law  §  697;  Beg.  v.  EdlM, 
2  Car.  &  K.  814;  Bex  v.  Eaward,  6  Car.  &,  P. 
157;  Whart.  Homicide,  17&-4),  ed.  1855;  Prteton 
V.  StaU,  25  Miss.  387. 

The  court  kid  down  the  law  correctly  aa  to 
insanity. 

People  Y.Hoin,  62  Cal.  120;  Flanagan  r. 
PeopU,  52  N.  Y.  467;  Com.  v.  Bogere,  7  Met 
500. 

A  record  may  be  amended  even  in  a  crimi- 
nal case. 

StaU  V.  Craton,  6  Ired.  L.  (N.  a)  164;  Cow^ 
V.  Judd,  2  Mass.  834;  Com.  v.  FUldLll  Allen, 
488;  StaU  v.  McComb,  18  Iowa,  47;  Kiennsdy  ▼. 
PeopU,  44  HI.  283. 

It  was  i»oper  in  the  Judge  to  tay  to  the  Joiy 
that  they  should  examine  the  evidence  of  drunk- 
enness with  caution. 

People  V.  WiUiame.  48  CaL  844;  PeopU  r. 
BeUnda,  21  Cal.  544;  People  v.  JTta^,  87  CaL 
507;  PeopU  V.  FrankUn,  70  CaL  641;  iV^pff  T. 
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Mia»,  98  N.  Y.  176, 182-3;  Eopt  y.  Ula^t,  110  U. 
8.  574  (28:  262). 

[84]       Mr,  JvBtice  Harlan  delivered  the  opinion 
of  the  court: 

The  plaintifl  in  error,  Calton,  was  indicted 
In  the  IMstrict  Court  of  the  Second  Judicial 
District  of  the  Territory  of  Utah  for  the  crime 
of  murder  in  the  first  degree,  in  that  he  '*fe- 
loniously.unlawfully,  wlllmlly,  purposely,  pre- 
meditatedly,  deliberately,  and  of  bis  malice 
aforethought,"  killed  and  murdered  one  Michael 
Cullen.  Under  the  plea  of  not  guilty  evidence 
was  introduced  by  him  for  the  purpose  of 
showing:  B'int,  that  at  the  time  of  the  killing  he 
was  incapable,  by  reason  of  unsoundness  of 
mind,  of  committing  anv  criminal  offense; 
second,  that  at  most  the  killing  was  **upon  a 
sudden  quarrel  or  heat  of  passion,"  and,  there- 
fore, he  could  not  be  found  guilty  of  any  higher 
offense  than  voluntarv  manslaughter;  third, 
that  at  the  time  of  the  killiD^  he  had  reasonable 
CTound  to  apprehend,  and  did  apprehend,  that 
aeceased  was  about  to  do  him  great  bodily 
harm. 

He  was  found  guilty  of  murder  in  the  first 
degree.  A  motion  for  a  new  trial  having  been 
denied,  and  the  defendant  having  elec^,  as 
under  the  territorial  statutes  he  might  do,  to 
suffer  death  by  shooting,  rather  than  by  hang- 
ing, it  was  adjudged  that  on  a  named  day,  be- 
tween certain  hours,  he  be  publicly  shot.  Upon 
appeal  to  the  supreme  court  of  the  Territory 
that  Judgment  was  affirmed,  "save  as  to  the 
time  and  the  publicity  of  the  execution  thereof." 
This  saving  was  be<kuse  the  local  statute  pro- 
vides that  '^A  Judgment  of  death  must  be  exe- 
cuted within  the  walls  or  yard  of  a  Jail  or  some 
convenient  private  place  in  the  district."  Laws 
[85]  of  Utah,  1878.  p.  186.  The  present  writ  of 
error  brings  up  for  review  that  Judgment  of 
affirmance. 

It  appeared  in  proof  that  Calton,  Tiberty  and 
Cullen  were  residents  of  the  Star  Mining  Dis- 
trict in  the  Territory,  and  well  acquainted  with 
each  other.  On  the  morning  the  shooting  oc- 
curred, Calton  and  Tiberty  went  to  Milford,  a 
small  town  near  by,  ana  there  liappened  to 
meet  Cullen.  During  the  day  they  all  indulged 
in  strongdrink,  and  became  somewhat  intoxi* 
cated.  They  were  together  during  most  of  the 
time,  and  apparently  upon  friendly  terms. 
About  6  o'clock  in  the  afternoon  the  three 
started  for  home.  They  left  Milford  together 
in  a  wagon,  Calton  and  Cidlen  sitting  on  the 
driver^s  seat,  Calton  driving,  and  Tiberty  on  a 
pile  of  ore  sacks  in  the  body  of  the  wagon. 
They  did  not  eet  far  in  the  dfa-ection  of  their 
homes  when  Tiberty.  leavine  his  bottle  of  liq- 
uor on  the  sacks,  tilighted  irom  the  wagon  to 
g^  a  whip  lash  that  Calton  had  dropped. 
While  be  was  on  the  ground  a  dispute,  in  some 
way  not  fully  explained,  arose  between  Cullen 
and  Calton  about  the  possession  of  Tibertys 
bottle  of  liquor.  Subsequently,  and  while  tne 
latter  was  off  the  wagon,  a  struggle  ensued  be- 
tween Cullen  and  Calton,  during  which  they 
clinched,  each  one  having  hold  of  the  other's 
throat  in  such  manner  as  to  satisfy  Tiberty, 
who  was  a  short  distance  away,  tbat  they  were 
angry.  At  one  time  Cullen  seemed  to  be  press- 
ing Calton  against  or  over  the  dash  board. 
The  latter  finally  released  himself  from  the 
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grasp  of  his  antagonist,  who  was  much  the 
stouter  man,  and  jumping  to*the  ground,  took 
a  loaded  pistol  from  a  oundle  he  had  in  the 
wagon,  and  fired  at  Cullen  five  shots  in  rapid 
succession.  According  to  the  statements  of 
Tiberty  the  deceased  did  not  move  after  the 
first  shot,  the  defendant  saying,  immediately 
after  that  shot  was  fired,  that  he  liad  killed 
him,  and  that  he  ''might  as  well  give  him  the 
rest"  Calton  and  Tiberty  returned  to  Milford 
with  the  dead  body  in  the  wagon,  and  the 
former  surrenderedT  himself  to  an  officer  of 
the  law. 

The  Penal  Code  of  Utah  established  by  the 
Act  of  February  18. 1876,  provides  that  "Every 
murder  perpetrated  by  poison,  lying  in  wait,  or 
any  other  kind  of  willful,  deliberate,  malicious 
and  premeditated  killing;  or  committed  in  the 
perpetration  of,  or  attempt  to  perpetrate,  any 
arson,  rape,  burglary  or  robbery,  or  perpetrated 
from  a  premeditated  design,  unlawfully  and 
maliciously  to  effect  the  death  of  any  other 
human  beintt  other  than  him  who  is  killed;  or 
perpetrated  by  any  act  greatly  dangerous  to  the 
lives  of  others,  and  evidencing  a  depraved 
mind,  regardless  of  human  life,  is  murder  in 
the  first  degree;  and  any  other  homicide  com- 
mitted under  such  circumstances  as  would 
have  constituted  murder  at  common  law.  is 
murder  in  the  second  degree. "  Compiled  Laws 
Utah,  1876,  p.  585. 

The  same  Code  further  provides  that:  "Every 
person  guilty  of  murder  in  the  first  degree  shall 
suffer  death,  or.  upon  the  recommendation  of 
the  Jury,  may  be  imprisoned  at  hard  lal)or  in 
the  penitentiary  for  life,  at  the  discretion  of  the 
court,  and  every  person  guilty  of  murder  in  the 
second  degree  shall  bo  imprisoned  at  hard  labor 
in  the  pemtentiary  for  not  less  than  five,  nor 
more  than  fifteen  years."  Compiled  Laws 
Utah,  1876,  p.  586. 

It  is  clear  that  the  authority  given  in  the  sec- 
tion last  quoted,  to  substitute  imprisonment  at 
hard  labor  in  the  penitentiary  for  life  for  the 
penalty  of  death,  when  the  accused  is  found 
guilty  of  murder  in  the  first  degree,  depends 
upon  a  previous  recommendation  to  that  effect 
by  the  Jury.  Without  such  recommendation  the 
court,  in  the  absence  of  sufficient  grounds  for 
a  new  trial,  has  no  alternative  but  to  sentence 
the  accused  to  suffer  death.  While  in  this  case 
the  Jury  were  instructed  as  to  what  constituted 
murder  in  the  first  and  second  degrees,  they 
were  not  informed  as  to  their  right,  under  the 
statute,  to  recommend  imprisonment  for  life  at 
hard  labor  in  the  penitentiary  in  place  of  the 
punishment  of  death.  If  their  attention  had 
been  called  to  that  statute,  it  may  be  that  they 
would  have  made  such  a  recommendation,  and 
thereby  enabled  the  court  to  reduce  the  punish- 
ment to  imprisonment  for  life.  We  are  of 
opinion  that  the  court  erred  in  notdh-ectingtbe 
attention  of  the  Jury  to  this  matter.  The^stat- 
ute  evidently  proceeds  upon  the  ground  that 
there  may  be  cases  of  murder  in  the  first  degree, 
the  punishment  for  which  by  imprisonment  for 
life  at  hard  labor  will  suffice  to  meet  the  ends 
of  public  Justice.  Its  object  could  only  have 
been  met  through  a  recommendation  by  the 
Jury  that  the  lesser  punishment  be  inflictedf;  and 
It  is  not  to  be  presumed  tbat  they  were  aware 
of  their  right  to  make  such  recommendation. 
The  failure  of  the  court  to  instruct  them  upon 
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thlB  point  pnreDted  It  from  Impodog  tbe  pim- 
iabmeDt  of  Impriaoument  for  life,  eren  ft,  in  It* 
judgmeot,  th«  o!rcninat«iicea  of  the  cue  ren- 
dered «uch  a  course  proper.  It  wu  well  sold 
in  Uie  disBentJDg  oiualou  of  Mr.  Jiutiet  Han- 
deraon,  in  tbe  anpieme  court  of  tbs  TerritoiT. 
tbkt  b7  tbe  action  of  the  district  court  "The 

?rlK>aer  waa  deprived  of  a  substantial  right. 
'bedetermiDatiooof  thequeatloQM  to  wheuier 
he  sliould  soSer  death  or  rmpriAoniQent  was  one 
of  Titol  consequence  to  htm.  The  ]uiy  to 
whom  tbe  statute  commits  tbe  determJoatlou  of 
that  qiiestioti,  at  least  in  part,  wens  not  In- 
formed of  tb«jr  duty  and  responsiblll^  tn  the 
matter  «o  as  to  require  them  b>  exercbe  their 
judgment  and  dlscretloD  In  reUtlon  to  h,  and 
by  tbe  Terdlct  they  rendered  the  court  had 
none."  These  views  are  in  accordance  with 
ttie  fundamental  rules  obtaioiog  tn  the  trial  of 
criminal  caast  lavoMngllfeL 

Other  questions  were  diecnseed  at  the  bar, 
hut  as  the  Instrucdoni  relating  to  them  are 
•omewhat  obscurer  and  ts  thiry  maj  not  arise 
upon  another  trial  In  the  form  In  which  they 
are  now  presented,  we  forbear  a  determlnatloD 
rf  them. 

Fbr  tUt  *nvr  inHeattd  the  Judgment  it  r*- 
tened,  utA  HreHiomfor  a  new  trial,  and  fir 
ttuAfitrther  proeeeditift  as  may  not  bi  i/uoniutt- 
mt  m'U  tiii  opinion. 


ASHBEL  OREEH  bt  "■ 

THOUAS  U.  NELSON  n  ai..,  ^pptt., 

«. 
SAVE. 

THOUAB  M.  NMAON,  Jppt., 

«. 
BAKE. 

DANIEL  IL  SICKLBS  bt  ai^,  ,^>pU., 

8AHB. 

(Bee  B.  a  Beporter'a  aA.  UM-IU.) 

Pnetiet—fiing  neord  vn  appeal — tnotion   to 
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fl.  An  appeal  will  not  be  dismissed  on  the  noand 
tlut  In  the  order  allowing  It  the  appaUeaa  an  not 
named  but  it  Is  etatod  therein  thattte  other  putiea 
lotbedeoreearaBppelIeee,lt  tbe  tMmdon  tM  ap- 
peal lirea  the  oamea  of  the  appellees  In  MIL 

{Noa.  181.  M7,  iK^  1074.1 
Argved  Fib.  1.4, 1888.  beeidtd  ManKia.  ISSa. 

APPEALS  from  decrees  of  the  Clrcnlt  Court 
of  the  United  SUtea  for  the  Western  Dte- 
trict  of  Michigan  for  the  distribution  of  the 
proceeds  of  sale  of  mortgaged  property. 

On  motdon  to  dismiss.  Appeatt  in  Not.  9^7, 
X^  and  107 i,  and  appeal  inJfo.  ISlfrom  de- 
eree  ef  tla^  3, 1S8S,  ditmieted;  appeal  in  No. 
laifiom  decree  qfOetoberS,  I3S3,  diemieted,  un- 
leu  appeliant*  tnall  ietue  and  eene  eilation. 

Tbe  facte  are  stated  in  the  o[dnioD. 

JfeHT*.  J.  Hnbler  Aahton,  H«iU7  T. 
D«eh«rt  and  D,  A.  HeKntcht.  for  appel- 
leea.  In  support  of  motions  to  dlsniiss.- 

"nie  appeals  became  Inoperative  hy  reason  of 
the  failure  of  the  appellwats  lo  docket  them 
here  during  tbe  term  to  which  they  were  re- 
apectlvelf  returnable,  and  should  be  dismissed. 

Caetro  T.  U.  8.  70  tl.  a  8  Wall.  49  (18: 16»); 
Edmonton  v.  BloonuAire,  74  U.  8.  7  Wall.  80« 
OS;  91);  Oriff^  V.  PureeU.  99  U.S.  8«H35:  SM); 
ne  Toma^  109  U.  3. 117  (27;  877);  KilUan  r. 
Clark,  111  U.  B.  784  (2S:S99);  QtUlot  t.  Dett- 
Jm,  118  U.S.  315^:  983);  Faj^v.  Texai  A 
J",  fl.CS).  184  U.S.  033  (31:884);  U.  B.  r.  Bur- 
ehard.  136U.  8. 178  (81:688);  Hn««  t.  FtOert. 
lie  U.  B.  14S  (29: 6SSI);  Sadford  t.  Foltom,  123 
U.  B.  726  (81:  S93}. 

Citations  were  necessary  In  this  case^ 

Base  T.  Iowa  Cent.  A  O).  0«  U.  S.  715  (84: 
64S);  Vaniant  v.  BUetro-Magiulie  Gat-Ligkt 
do.  «9  U.  8.  218  &S:  2SB);  Chu:age  A  P.  R  Oe. 
T.  Blair,  100  V.  8.  662  (20:  087);  Brown  y.  Me- 
Qmnta.  124  U.  8.  491  (81:496). 

Mtttrt.  U  D.  Horria.  WUUrd  Klngm- 
h^  and  DaAl«l  E.  SlokI«a,  for  appellant^ 
tn  oppoellion: 

A  motion  to  dismiss  a  writ  of  error  heanaa 
not  returned  at  proper  time  Is  walred  by  ap- 
pearance. 

Wood  V.  Lide,  8  n.  S.  4  Cranch,  180  (2:  S88) 
Bingham  <r.  Morrti,  11  V.  B.  7  Cranch,  99  (8: 
281);  Pickett  t.  LegerVMod  82  U.  S.  7  Pet  144 
(8;  688):  Oaingit.  Ifenwift,  80  U.  8.  10  Pet. 
84(9:  SSXh  Van  Bentulaer  *.  Watti,  48 U.  a 
7  How.  784(12:918). 

Where  the  record  was  returned  and  docketed 
before  motion  to  dismiss,  no  motion  to  dismiss 
under  the  ninth  rule  can  he  entertained. 

Bdieardt  t.  U.  S.  102  U.  8.  S70  |^:  393). 

Mr.  JviUee  BlAtohford  delivered  the  oi^-   ■ 
ton  of  the  court: 

These  are  Ave  appeals  taken  in  a  suit  tn 
equity  brought  by  Aihbel  Qreen  snd  William 
Bond,  trustees,  against  tbe  Chicago,  Sunoaw 
and  Canada  Railroad  Company,  in  the  (Srcult 
Court  of  the  United  State*  for  tbe  Western 
District  of  Michigan,  for  the  foreclosure  of  a 
mortgage  executed  to  the  plalntifFs  npon  the 
rallrMOof  that  company.  The  mortgage  was 
given  to  tbe  plaintiffs,  as  trustees,  to  secure 
SSOO  bonds,  of  tl.OOO  each.  Issued  t^  tbe 
compacy,  and  payable  to  the  plaintiSs,  «r 
hearer. 
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A  decree  was  made,  on  June  80,  1882,  di- 
rect! Dg  a  foreclosure  and  sale,  and  referring  it 
to  a  master  to  determine  the  priority  of  those 
who  claimed  to  be  creditors  of  the  company. 
Oa  the  6th  of  November,  1882.  the  master  filed 
his  report,  in  which  he  divided  the  debts  and 
bonds  proved  before  him  into  four  classes.  In 
doss  A  he  placed  the  debts  which  had  a  priority 
over  the  bonds.  The  creditors  in  class  A  were 
[107]  Thomas  M.  Nelson  and  James  B.  Soule,  for  a 
debt  of  125,284.17,  of  which  tl2,497.48  had  a 
priority,  and  was  to  be  paid  in  full;  aqd 
Thomas  M.  Nelson,  for  a  debt  of  $7,779.42,  of 
which  $3,845.20  bad  a  priority,  and  was  to  be 
paid  in  full.  In  class  B  he  placed  the  bona 
fide  holders  of  the  bonds  as  purchasers  of 
them,  among  whom  were  Daniel  E.  Sickles 
for  168  bonds,  amounthig  to  $269,541.26; 
and  Benjamin  F.  Stevens,  for  82  bonds,  amount- 
ing to  $51,247.20.  In  dass  C  he  placed  per- 
sons who  held  the  bonds  as  collateral  security, 
and  the  amount  of  security  so  held.  Amon^ 
these  was  Benjamin  Richardson,  with  a  debt  of 
$278,282.87,  and  collateral  security  in  200 
bonds,  amoimting  to  $374,904. 

After  a  hearing  on  the  report  of  the  master, 
and  exceptions  thereto,  the  court,  on  the  8d  of 
May,  1888,  made  a  decree  providing  for  the 
distribution  of  the  proceeds  of  the  aue  of  the 
mortga^  j)roperty,  which  had  taken  place. 
After  directmg  the  payment  of  certain  expenses 
and  of  receiver's  certificates,  it  direct^  the 
payment  pr^  rata,  from  the  fund  remaining,  of 
certain  specified  bonds  as  a  third  class,  no 
creater  sum  to  be  paid,  where  the  same  were 
held  as  security,  than  sufficient  to  satisfy  the 
indebtedness  for  which  they  were  held.  In 
this  class  the  decree  named  Sickles  and  Stevens, 
as  owners,  for  the  number  of  bonds  and  the 
amounts  severally  before  m^itioned;  and  Rich- 
ardson and  his  assignee,  Henry  Day.  for  the 
debt  before  mentioned,  with  tne  lien  on  200 
bonds,  amounting  to  the  sum  before  mentioned. 
The  decree  then  put  into  a  fourth  class  the  debts 
above  mentionea,  to  Nelson  and  Soule,  and  to 
Nelson,  to  be  paid  pro  rata  firom  any  surplus 
which  should  then  remain. 

On  the  12th  of  July,  1888,  Sickles  and  Ste- 
vens were  permitted  by  an  order  of  the  court,  to 
prosecute  in  their  own  names  an  appeal  to  this 
court  from  the  decree  of  May  8, 1883;  and  by  a 
like  order,  made  on  the  same  day,  Richardson 
and  Dav  were  allowed  to  appeal  to  this  court 
from  the  same  decree.  The  appeal  bond  of 
Sickles  and  Stevens  was  filed  in  the  Circuit 
Court  on  September  6, 1888,  and  that  of  Rich- 
ardson <fe  Day  on  August  14,  1888. 

On  the  6th  of  August,  1883,  Sickles  and 
[108]  Stevens  filed  in  the  circuit  court  a  petition 
alleging  that  the  master,  in  computmg  the 
amount  due  to  various  claimants  of  the  bonds 
other  than  the  petitioners,  and  who  held  the 
bonds  as  collateral  security  and  not  as  pur- 
chasers, had  allowed  to  them  interest  to  which 
they  were  not  entitled.  The  petitioners  set 
forth  that  they  desired  a  rehearing  on  the  point 
thus  stated,  and  prayed  that,  where  the  error 
had  occurred,  there  might  be  a  recomputation 
of  the  interest  aod  a  return  of  the  overpayment, 
where  distribution  had  already  been  made;  and 
(hat,  in  the  mean  time,  the  master  be  directed 
to  make  no  further  distribution  of  the  fund; 
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and  for  such  other  and  further  relief  as  should 
be  equitable  and  proper. 

On  a  hearing  of  the  matter,  the  court  made 
an  order,  on  the  first  of  September,  1888,  ad- 
judging that  the  master  had  made  an  erroneous 
computation  of  the  interest  in  the  case  of  bonds 
held  by  divers  claimants  as  collateral  security, 
in  that  he  had  allowed  such  claimants  all  cou- 
pons appearinjz  with  and  attached  to  the  bonds, 
without  regara  to  the  date  when  they  were  de- 
livered to  tne  holders,  instead  of  computing  in- 
terest upon  them  only  from  the  date  of  their 
delivery;  and  referring  it  to  the  clerk  of  the 
court  to  make  a  computation  of  the  interest  on 
the  bonds,  from  the  date  of  their  delivery  to 
the  several  persons  who  held  them  as  collateral 
security.  The  clerk  reported  such  computa- 
tion, and  stated  the  amount  of  the  200  bonds 
held  by  Benjamin  Richardson,  as  collateral  se- 
curity, to  be  $880,725,  instead  of,  as  before, 
$374,904.  It  also  appeared  that  Richardson 
and  Day  had  been  overpaid  $2,173.91;  and  thai 
the  Wrought  Iron  Bridge  Company  had  been 
overpaid  $188.60. 

On  September  11,  1888,  Nelson  and  Soule 
were  allowed  an  appeal  from  the  decree  of  May 
8,  1888;  and  on  that  day  Thomas  M.  Nelson 
was  also  allowed  an  appeal  from  the  same  de- 
cree. An  appeal  bona  on  each  of  these  two 
appeals  was  filed  in  the  circuit  court  on  Octo- 
ber 15, 1888. 

On  the  8th  of  October,  1888,  the  court,  on  a 
further  hearing,  entered  a  decree  which  recited 
that  the  cause  *'came  on  to  be  reheard/'  and 
also  recited  the  filing  of  the  petition  by  Sickles 
and  Stevens  for  a  rehearing,  and  the  makine 
of  the  reference  to  the  clerk  and  his  report,  and 
stated  that  it  appeared  "to  this  court  that  a  re-  [  1 09  ] 
hearing  should  be  had,  and  a  correction  made  in 
the  decree"  of  May  8, 1888,  and,  after  reciting 
the  provisions  of  that  decree  in  regard  to  pay- 
ing the  creditors  in  the  third  class,  then  pro- 
ceeded to  give  anew  a  list  of  the  third  class, 
putting  down  Sickles  and  Stevens  as  the  owners 
respecUvely  of  the  same  number  of  bonds,  for 
the  same  amounts,  as  in  the  deciee  of  May  8, 
1888,  and  the  debt  of  Richardson  and  Day  at 
the  same  amount  as  in  that  decree,  with  a  lien 
on  200  bonds,  amoimting  to  $830,725,  instead 
of  $874,904,  as  in  that  decree.  It  also  adjudged 
that  the  Wrought  Iron  Bridge  Company  had 
been  overpaid  $188.60,  and  Henry  Day,  as- 
signee of  Benjamin  Richardson,  $2,178.91,  and 
that  they  should  severally  pay  into  the  court 
those  sums,  which  should  be  distributed  among 
the  remaining  several  claimants,  in  propor- 
tions and  amounts  specified  in  the  decree; 
among  others,  to  Benjamin  F.  Stevens,  $118.25; 
to  Daniel  £.  Sickles,  $596.66;  to  J.  Bower  <ft 
Co.,  $878.93;  to  John  P.  Betz,  $857.41;  to 
Thomas  W.  Ferry,  $205.02;  to  Hh^m  Hodg- 
den,  $87.49;  to  John  A.  ElweU,  $16.93;  to 
Frederick  A.  Nims,  $40.58;  and  to  £dward  P. 
Ferry,  $64.82.  The  decree  further  provided 
"that  all  persons  having  claims  against  the 
fund  created  by  the  sale  of  the  mortgaged  prop- 
erty herein,  whether  evidenced  by  bonds,  cou- 
pons, or  otherwise,  shall  present  the  same  to 
this  court  within  five  days  from  the  date  of  this 
decree,  and  in  default  thereof  the  clerk  of  this 
court  shall  distribute  to  the  parties,  respect- 
ively, all  moneys  to  which  they  are  entitled 
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hereunder."  It  further  provided  "that  the  de- 
cree of  May  8, 1888,  entered  herein,  shall  stand 
ratified  and  confirmed,  except  as  the  same  is 
changed  and  modified  by  this  decree." 

On  the  17th  of  November,  1888,  Richardson 
and  Day  were  allowed  an  appeal  from  the  de- 
cree of  October  8,  1888.  The  appeal  bond  on 
that  appeal  was  filed  in  the  circuit  court,  Nov- 
ember 28,  1883. 

The  appeal  of  Richardson  and  Day  from  the 
decree  of  Mav  8,  1883.  and  their  appeal  from 
the  decree  of  October  8,  1883,  are  together 
known  as  No.  181.  There  is  no  other  appeal 
but  theirs,  from  the  decree  of  October  8, 1883. 
The  appeal  of  Nelson  and  Soule  from  the  de- 
[110]  cree  of  May  3, 1883.  is  No.  947;  the  appeal  of 
Nelson  from  that  decree  is  No.  1027;  and  the 
appeal  of  Sickles  and  Stevens  from  that  decree 
is  No.  1074. 

Motions  are  now  made,  in  the  four  cases,  by 
John  Bower  &  Co.,  and  John  F.  Betz,  to  dis- 
miss the  two  appeals  in  No.  181,  and  the  other 
three  appeals,  on  the  grounds,  that  the  tran- 
script of  the  record  was  not  filed,  and  the  cause 
was  not  docketed,  in  this  court  at  the  term 
thereof  next  after  the  time  when  the  appeals  re- 
spectively were  prayed  and  allowed;  and  that 
no  citations  were  issued  on  any  of  the  appeals. 
A  motion  is  also  made  by  T.  W.  Ferry,  Hodg- 
den,  Elwell.  Nims,  and  E.  P.  Ferry,  to  dS- 
miss  the  four  appeals  from  the  decree  of  May 
8,  1888,  for  want  of  Jurisdiction,  and  also  for 
want  of  due  prosecution,  because  they  were  not 
lodged,  or  filed,  or  docketed,  in  this  court  dur- 
ing the  term  next  succeeding  the  date  of  their 
allowance;  and  to  dismiss  tne  appeal,  in  No. 
181,  from  the  decree  of  October  8,  1888,  for 
want  of  jurisdiction  because  the  amount  in- 
volved is  less  than  $5,000;  and  to  dismiss  the 
appeals  in  Nos.  947  and  1027,  for  want  of  cita- 
tions; and  to  dismiss  all  five  of  the  appeals,  be- 
cause the  appellees  are  not  described  in  them 
with  certainty. 

As  to  Nos.  947, 1027,  and  1074,  the  appeal  in 
each  is  from  the  decree  of  May  8,  1888.  In 
Nos.  947  and  1027,  the  appeals  were  allowed 
by  an  order  of  court,  maae  in  open  court,  on 
the  nth  of  September,  1883;  and  in  No.  1074, 
by  an  order  or  court,  made  in  open  court,  on 
the  12th  of  July,  1883.  In  No.  947,  the  tran- 
script of  the  record  was  filed,  and  the  case 
docketed,  in  this  court,  January  26,  1888; 
In  No.  1027,  June  26.  1888;  and  in  No. 
1074,  August  80.  1888.  The  term  of  this 
court  next  ensuing  the  allowance  of  the  sev- 
eral appeals  in  Nos.  947,  1027,  and  1074, 
from  the  decree  of  May  8,  1888,  was  the 
October  Term,  1883.  That  term  commenced 
on  the  8th  of  October,  1888,  and  ended  on  the 
6th  of  Mav,  1884.  The  transcript  of  the  re- 
cord filed  in  all  five  of  the  appeals  is  certified 
by  the  clerk  of  the  circuit  court  bv  a  certificate 
bearing  date  October  4,  1884.  The  same  tran- 
script of  the  record  is  filed  in  all  of  the  appeals. 
The  transcript  left  the  office  of  the  clerk  of  the 
Circuit  Court  on  October  6,  1884,  and  was  sent 
by  express,  and  reached  the  clerk  of  this  court 
[111]  on  October  10, 1884;  but  no  step  was  taken  by 
any  of  the  parties  appellant,  in  No.  947,  No. 
1027,  or  1074,  to  furnish  security  to  the  clerk 
for  the  payment  of  his  fees,  under  section  1  of 
Rule  10  of  this  court,  or  to  have  the  transcript 
filed,  or  the  case  docketed,  or  an  appearance 
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entered,  at  the  term  of  this  court  next  after  the 
allowances  of  the  appeals,  to  wit,  the  October 
Term.  1888. 

The  rule  being  well  settled  that  this  court 
will  not  entertain  an  appeal  where  the  tran- 
script of  the  record  is  not  filed  in  this  court  at 
the  term  next  succeeding  the  taking  of  the  ap- 
peal (Credit  Go.  v.  Arkansas  Cent.  R,  Co.  128 
U.  8.  258,  259  [anU,  448,  449]  and  cases  there 
cited),  unless  a  recognized  satisfactory  excuse 
for  the  laches  is  made,  it  is  soueht  in  these 
cases  to  show  such  excuse  by  the  following 
facts:  In  October,  1883,  the  appellants  Richard- 
son and  Day,  as  one  party,  Sickles  and  Stevens, 
as  one  party,  and  Nelson  and  Soule  and  Thomas 
M.  Nelson,  as  one  party,  gave  to  the  clerk  of 
the  circuit  court  a  Joint  verbal  order  to  make  a 
transcript  of  the  record  without  unnecessary 
delay,  and  forward  it  to  the  clerk  of  this  court, 
the  three  parties  to  pay  to  the  former  clerk  the 
fees  therefor  pro  rata,  according  to  the  amounts 
of  their  respective  claims.  After  such  order  to 
the  clerk,  the  appeal  of  Richardson  and  Day 
from  the  decree  of  October  8, 1883,  was  taken. 
The  clerk  did  not  know  that  each  appeal  was  a 
separate  matter,  but  believed  that  all  the  ap- 
peals made  but  one  case,  and  that,  if  the  reconi 
should  reach  this  court  in  time  for  any  one  ap- 
peal, it  would  bring  up  the  case  as  a  whole^ 
with  fdl  the  appeals;  and  he  understood  and 
believed,  while  he  was  copying  the  record,  that 
if  the  transcript  should  arrive  at  the  office  of 
the  clerk  of  this  court  on  or  before  October  15, 
1884,  it  would  be  in  ample  time  to  make  all  of 
the  appeals  valid,  on  the  filing  and  docketing 
of  the  transcript  The  clerk  prepared  the 
transcript  as  soon  as  he  could,  having  regard 
to  the  other  duties  of  his  office  and  to  the  size 
of  the  record  (which  makes  1235  printed  pagcs» 
as  printed  here).  He  did  not  complete  the  mak> 
ingof  the  transcript  until  about  June  24,  1884, 
and  forwarded  it  by  express  to  the  clerk  of  this 
court  on  October  6, 1884.  These  facts  are  sup 
ported  by  an  affidavit  of  the  clerk,  and  by  one 
of  the  solicitors  for  Nelson  and  Soule,  to  the 
same  effect 

We  cannot  admit  the  validity  of  this  excuse, 
in  regard  to  the  three  appeals  in  ouestion.  AH 
suitors  in  this  court  are  bound  by  its  written 
rules,  and  Its  practice  and  decisions  are  estab- 
lished and  known.  The  same  ruling  must  ap- 
ply to  the  appeal  in  No.  181,  from  the  decree  of 
May  8, 1888.  That  appeal  was  allowed  July 
12,  1883.  The  transcript  of  the  record  was  not 
certified  until  October  4,  1884,  and  did  not 
reach  the  hands  of  the  clerk  of  this  court  until 
October  10, 1884,  all  of  which  occurred  after 
the  expiration  of  the  Octol)er  Term.  1888,  of 
this  court.  That  appeal  therefore  fails,  with 
the  other  three. 

But  the  appeal  in  No.  181,  of  Richardson 
and  Day,  from  the  decree  of  October  8,  18S3, 
was  allowed  on  November  17,  1R88,  after  the 
.commencement  of  the  October  Term,  1883.  of 
this  court  It  was,  therefore,  returnable  to  the 
October  Term,  1884,  of  this  court  The  tran- 
script, as  before  stated,  was  put  into  the  hands 
of  the  clerk  of  this  court,  in  his  office,  on  the 
10th  of  October,  1884.  The  counsel  for  Day 
and  Richardson  took  no  further  step  in  the 
matter  until  Septemt>er  25, 1885,  when  be  wrote 
to  the  clerk  of  this  court,  desiring  his  appear- 
ance to  be  entered  for  them.    After  some  f ur^ 
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tbcr  corre}»pondeiice,  the  oounsel  was  informed 
by  tho  clerk  that,  although  the  latter  had  re- 
ceived Iho  record  In  October,  1884,  the  appeals 
bad  not  been  docketed,  because  tbe  rule  as  to  a 
deposit  for  costs  (Rule  10)  and  that  as  to  the 
entry  of  appearance  (Rule  9)  had  not  been  com- 
plied with.  On  a  compliance  with  such  rules, 
and  on  the  26th  of  October,  1885,  tbe  case  was 
docketed,  and  an  appearance  for  Richardson 
and  Day  was  entered. 

The  principle  applicable  to  such  a  state  of 
facts  is  that  established  by  the  decision  in  Ed- 
wards V.  United  States,  102  U.  S.  675  [26:298], 
In  that  case  a  writ  of  error  was  issued,  return- 
able at  October  Term,  1877.  A  transcript  of 
the  record  was  lod(|^  in  the  office  of  tbe  clerk 
of  this  court  in  September,  1877,  but  by  an 
oversight  of  the  counsel  for  the  plaintiff  in 
error  no  fee  bond  was  given,  and  the  cause  was 
not  docketed  during  October  Term,  1877.  In 
September,  1878.  an  acceptable  fee  bond  was 
gi  ven ,  and  the  cause  was  formally  docketed .  A 
motion  was  made,  at  October  Term,  1880,  to 
[113]  dismiss  the  writ  of  error.  This  court  denied 
the  motion,  and  said  (p.  576):  "  We  are  aware 
that  in  some  of  the  cases  it  has  been  said  that  a 
writ  of  error  or  an  appeal  becomes  inoperative 
if  a  transcript  is  not  filed  and  the  cause  dock- 
eted during  the  term  to  which  it  is  made  return- 
able, but  this  has  always  been  in  cases  where  a 
return  had  not  been  made  and  a  transcript  had 
not  been  filed  within  the  time.  The  language 
should  therefore  be  construed  in  connection 
with  those  facts.  In  Ovoings  v.  Tieman,  85  U. 
8.  10  Pet  447  [9: 489],  and  Van  Jiensselfar  v. 
Watis,  48  U.  8.  7  How.  784  [12:918],  leave  was 
given  to  docket  the  cause  after  the  term,  when 
the  transcript  had  been  filed  in  time,  but 
through  inadvertence  a  fee  bond  had  not  been 
given  and  there  had  not  been  in  tbe  mean  time 
a  motion  to  docket  and  dismiss.  That  is  this 
case  ...  If  a  return  is  made  and  the  tran- 
script deposited  in  the  clerk's  office  in  time, 
our  jurisaiction  is  kept  alive.  The  docketing 
of  the  cause  after  that  is  mere  procedure;  and 
if  unreasonabhr  delayed,  the  parties  may  be 
subjected  to  the  consequences  of  a  failure  to 
prosecute  a  suit,  which  rest  largely  in  the  dis- 
cretion of  the  court,  when  not  provided  for  by 
rules.    Rule  9  is  of  that  class. '^ 

In  the  present  case,  although  the  transcript 
of  the  record  in  No.  181  was  filed  and  the  case 
was  docketed  on  October  26,  1885,  no  motion 
to  dismiss  was  made  until  the  present  term; 
and,  under  the  foregoing  views,  we  are  of  opin- 
ion that  the  appesl  of  Richardson  and  Day 
from  the  decree  of  October  8, 1888,  cannot  be 
dismissed  on  the  ground  that  the  case  was 
not  actually  docketed  during  October  Term, 
1884. 

One  ground  urged  for  dismissing  the  appeal 
of  Richanlson  and  Day  from  the  decree  of  Oc- 
tober 8,  1888,  is  that  although  that  appeal  was 
allowed  by  an  order  of  court,  made  in  open 
court  on  the  17th  of  November,  1883,  at  the 
same  term  at  which  the  decree  of  October  8, 
1888,  was  entered,  yet  the  bond  given  to  perfect 
such  appeal  was  approved  by  the  District  Judge 
on  November  28, 1883,  apparently  out  of  court, 
although  filed  in  the  court  on  thai  Jay;  and 
that  under  these  circumstances,  a  citation  to 
tbe  appellees  was  necessary,  and  none  appears 
ever  to  have*  been  issued. 
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As  the  appeal  in  question  was  allowed  in 
open  court,  auring  the  term  at  which  the  de-  I1-14J 
cree  appealed  from  was  rendered,  and  that  ap- 
peal was  perfected  by  the  filing  in  due  time  of 
a  bond  duly  approved,  and  the  transcript  of 
the  record  was,  as  we  have  held,  duly  lodged 
in  this  court  at  the  next  ensuing  term  thereof, 
namely,  October  Term,  1884,  in  such  manner 
as  to  give  this  court  jurisdiction  of  the  case,  no 
citation  was  necessary,  unless  the  bond  was  ac- 
cepted, after  the  term  at  which  the  appeal  was 
allowed.  In  the  present  case,  it  does  not  ap- 
pear that  the  appeal  bond  was  accepted  in  open 
court,  or  at  or  during  the  term  at  which  the  ap- 
peal was  allowed;  and  a  citation  would  seem 
to  have  been  necessary.  Sape  v.  loioa  Cent.  R, 
Co,  96  U.  8.  712,  715  [24: 641,  6431;  Hewitt  v. 
Filbert,  116  U.  8. 142. 144  [29:  581,  &21:  Browr^ 
V.  MeConneU,  124  U.  8.  489,  491  [31:  495, 
496]. 

But,  as  to  a  citation,  this  case  falls  within 
the  ruling  in  Dodge  v.  Knowles,  114  U.  8.  430, 
438  [29: 144,  2971,  wbere  it  is  said:  **  The  judi- 
cial  allowance  oi  an  appeal  in  open  court  at  tbe 
term  in  which  the  decree  has  been  rendered  is 
sufficient  notice  of  the  taking  of  an  appeal. 
8ecurity  is  only  for  the  due  prosecution  of  tbe 
appeal  The  citation,  if  security  is  taken  oat 
of  court,  or  after  the  term,  is  only  necessary  to 
show  that  the  appeal  which  was  allowea  in 
term  has  not  been  abandoned  by  the  failure  to 
furnish  the  security  before  the  adjournment. 
It  is  not  jurisdictional.  Its  only  purpose  is  no- 
tice. If  by  accident  it  has  been  omitted,  a  mo- 
tion to  dismiss  an  appeal  allowed  in  open  court 
and  at  the  proper  term  will  never  be  granted 
until  an  opportunity  to  give  the  requisite  notice 
has  been  furnisbed;  and  tbis  whether  tbe  mo- 
tion was  made  after  the  expiration  of  two  years 
from  the  rendition  of  the  decree  or  before." 

In  Hewitt  v.  Filbert,  supra,  it  is  said,  p.  144 
[582]:  **  The  allowance  by  the  court  in  session 
before  the  end  of  the  term  at  which  the  decree 
was  rendered,  and  when  both  parties  are  either 
actually  or  constructively  present,  is  in  the 
nature  of  an  adjudication  of  appeal,  which  if 
docketed  here  in  time  gives  this  court  jurisdic- 
tion of  the  subject  matter  of  tbe  appeal,  with 
power  to  make  all  such  orders,  consistent  with 
the  practice  of  courts  of  equity,  as  may  be  ap- 
propriate and  necessary  for  the  furtherance  of 
justice." 

But  the  issuing  of  a  citation  may  be  waived 
by  the  appellees;  and  a  general  appearance  by  [115] 
them  is  a  waiver  of  a  citation .  Alviso  v.  United 
States,  72  U.  S.  5  Wall.  824  [18:492];  Sage  v. 
Iowa  Cent.  B.  Co.  96  U.  8.  7i2,  715  [24:641, 
643].  In  No.  181  a  general  appearance  for  the 
appellees  T.  W.  Ferry,  Hodgden,  Elwell,  Nims 
and  E.  P.  Ferrv  was  entered  in  this  court  on 
January  11, 1889.  As  to  John  Bower  &  Co. 
and  Jonn  F.  Betz  no  general  appearance  for 
them  has  been  entered  in  No.  181,  but  only  on 
January  14,  1889,  an  appearance  speciallv  for 
the  making  of  the  motion  by  them.  Tnis  is 
not  a  waiver  of  a  citation. 

Under  these  circumstances,  a  citation  will  bo 
issued  by  this  court,  on  the  appeal  in  No.  181 
by  Richardson  and  Day  from  the  decree  of  Oc- 
tober 8, 1883,  to  the  appellees  in  that  appeal 
who  have  not  entered  here  a  general  appear- 
ance in  No.  181,  returnable  at  die  next  term  of 
.  this  court,  unless  the  issuing  of  such  citation 
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chall  be  duly  waived  on  ihe  part  of  such  ap- 
pellees. 

It  is  also  urged,  in  the  motion  made  by 
Thomas  W.  Ferry  and  others  to  dismiss  the  ap- 
peal in  No.  181  from  the  decree  of  October  8, 
1883.  that  this  court  has  no  lurisdiction  of  it, 
because  the  amount  involved  is  not  more  than 
$5,000.  The  ground  urged  is  that  the  amount 
iuvolvcd,  so  far  as  that  apoeal  by  Richardson 
and  Day  is  concerned,  is  only  $2,178,91,  which 
is  the  amount  that  Day,  as  assignee  of  Richaid- 
soD.  was  directed  to  pay  into  court  as  having 
been  overpaid  on  his  claim. 

It  f\ppears  by  the  master's  report  that  he  dis- 
allowed the  claim  of  Richardson  as  pledgee  or 
purchaser  of  400  bonds  other  than  the  200 
bonds  the  claim  to  which  was  allowed  to 
Richardson.  The  amount  of  money  involved 
in  the  claim  of  Richardson  and  Day  to  these 
400  bonds  largely  exceeds  the  sum  of  $5,000. 
This  claim  is  f  aftly  brought  up  by  their  appeal 
from  the  decree  of  October  8,  1888,  because 
that  decree  contains  an  express  provision  "that 
the  decree  of  May  8,  1888,  entered  h^ein,  shall 
stand  ratified  and  confirmed,  except  as  the  same 
is  changed  and  modified  by  this  aecree." 

Moreover,  the  circuit  court,  by  reason  of  the 
petition  of  Sickles  and  Stevens  tot  a  rehearing, 
and  by  reason  of  the  rehearing  which  was  had, 
did  not  lose  its  hold  upon  the  fund  to  be  dis- 
tributed, nor  part  with  its  control  of  the  cause, 
[116]  until  the  decree  of  October  8, 1888,  was  made, 
so  far  as  claims  against  the  fund  created  by  the 
sale  of  the  mortgaged  property  were  concerned. 
That  decree  contamea  a  provision  that  persons 
having  claims  against  such  fund,  whether  evi- 
denced by  bonds,  coupons  or  otherwise,  should 
present  the  same  to  the  court  within  five  days 
from  the  date  of  that  decree,  and  that.  In  default 
thereof,  the  clerk  should  distribute  to  the  par- 
ties the  moneys  in  his  hands. 

These  provisions  save  the  appeal  of  Richard- 
6on  and  Day  from  the  decree  of  October  8, 1883, 
as  to  amount,  and  enable  them  to  have  adjudi- 
cated by  this  court,  on  Uie  hearing  of  that  ap- 
peal, at  least  their  claim  in  respect  of  the  400 
lx)nds  not  allowed  to  them. 

It  is  also  objected,  on  the  motion  to  dismiss 
made  by  Thomas  W.  Ferry  and  others,  that, 
in  the  order  of  November  17.  1888,  allowing 
an  appeal  to  Richardson  ana  Day  tooi  the 
decree  of  October  8, 1888,  the  appellees  are  not 
named;  but  it  is  stated  only  that  "The  other 
parties  of  said  cause,  original  and  intervening 
(as  appearing  in  the  said  final  decree),"  are 
"appellees."  But  the  bond  on  such  appeal, 
filed  November  28,  1888,  is  given  to  the  clerk 
of  the  circuit  court  for  the  use  and  benefit  of 
twenty- five  appellees,  naming  them,  and  among 
them  are  by  name  the  five  appellees  by  whom 
the  motion  on  that  ground  is  made.  We  thtiik 
the  objection  is  not  a  good  one. 

Jt  resultsfrom  ihete  tUiM  thai  the  appeals  in 
No.  947,  No,  10S7,  and  No.  1074  must  be  die- 
missed;  that  the  appeal  in  No,  181  from  the 
decree  of  May  S,  1883,  must  be  dismissed;  and 
that  the  motion  to  dismiss  the  appeal  of  Riehard- 
eon  and  Day,  in  No,  181,  from  the  decree  qf 
October  8,  188S,  must  be  granted,  unless  the  ap 
pellants  therein  shall  procure  to  be  issued  and 
eerved  on  the  avpeUees  Hierein  a  citation  from 
this  court,  in  the  terms  before  set  forth,  return- 
able  at  the  next  term  thereof,  provided  the  issuing 
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and  service  of  such  citcttion  shall  not  be  dulw 
waived;  and  it  is  ordered  that  such  citation  ^kw 
issue,  if  a  request  thertfor  shall  be  filed  with  A$ 
derk. 

As  IHchardson  has  died  since  the  day  them 
motions  were  argued,  the  order  to  be  made  will  be 
entered  nunc  pro  tunc,  as  of  tliat  day,  February 
4, 1889. 


HENRY  G.  THOMPSON,  AppL. 

V. 

THOMAS  G.  HALL  bt  ai*. 

Oee  8.  a  Beporter*B  ed.  U7-U&) 

Letters  patent. 

Upon  the  evidence  in  this  ease,  hdd^  that  JohiMov 
was  not  the  first  inventor  of  the  oomblnatioa 
claimed  in  the  patent  issued  to  the  plaintif^  as  as- 
signee, for  an  improvement  in  cuttliis-pUeia. 

[No.  186.1 
Argued Mareh$,7, 1889.  DeddedMareh  18, 1889. 

APPEAL  from  a  decree  of  the  Circuit  Cknut 
of  the  United  States  for  the  Eastern  Dis- 
trict of  New  York,  dismissing  a  suit,  for  the 
alleged  infringement  of  letters  patent  No.  232,- 
975,  granted  October  6, 1880,  to  the  pUdnUff, 
as  assignee  of  the  inventor^  Moses  C.  Johnson, 
for  an  improvement  in  cuttmg-pliers.  AJirmed. 

See  8,  0.  below,  25  Fed.  R^.  008. 

The  facts  are  stated  in  the  opinion. 

Mr,  Horace  Barnard  for  appellanl 

Mr,  Amos  Broadnax  for  i^peU< 


Mr.  Justice  Blatehford  delivered  the  opin- 
ion of  the  court. 

This  is  a  suit  in  equity,  tamght  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 
District  of  New  York,  by  Henry  G.  Thompson 
against  Thomas  G.  Half,  J.  F.  Oliver,  Samuel 
lipoid,  and  David  L.  Harris,  for  the  alleged 
infringement  of  letters  patent  No.  282,i^ 
granted  October  5, 1880,  to  the  plaintiff,  as  as- 
ugnee  of  the  inventor,  Moses  0.  Johnson,  for 
an  improvement  in  cntting-plieri,  oo  ao  ^pli- 
cation filed  June  2, 1880. 

The  specification,  'drawings,  and  claim  of 
the  patent  are  as  follows: 

"This  invention  relates  to  cutting-pli^ra,  and 
is  an  improvement  on  that  class  of  pliers  rep- 
reeented  in  United  States  patent  No.  209,677, 
dated  Novembers,  1878,  granted  to  T.  G.  Hall, 
to  which  reference  may  oe  had.  In  that  in- 
vention, either  of  the  two  hand-levers  may  be 
turned  on  its  pivot  without  turning  the  other; 
and  the  tool-body  formed  by  the  face  or  cover- 
ing plates  is  permitted  to  vibrate,  or  turns 
more  or  less,  with  relation  to  the  handles,  and 
the  central  space  between  the  entting-faoes  of 
the  ]aw-levers,  when  the  pliera  are  taken  in 
the  hand  to  be  used,  drops  more  or  less  out  of 
line  with  the  central  line  of  the  handles,  mak« 
ing,  as  it  were,  a  loose  Joint  midway  betweea 
the  ends  of  the  pliers. 

"One  of  the  objects  of  my  invention  is  to 
construct  a  stiff  pair  of  ptiers,  or  plien  ia 
which  the  hand  and  Jaw-leven  ahall  each  ha 
compelled  to  move  positively  in  an  opposite  di- 
rection to  the  movement  of  its  fellow,  or  a  pair 
of  pliers  in  which  the  tool-body  shall  not  ol  iu 
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telf  swing  or  vibrate  upoo  the  pins  or  stads 
holding  the  hand-levers. 
[110]  **In  the  patent  above  referred  to,  the  end  of 
whre  or  other  thing  cat  off  bv  the  cutters  drops 
into  and  injures  the  spring  that'opens  the  law* 
levers.  This  I  obviate  by  providing  each  }aw- 
Jever  with  a  lip  to  cover  or  bridge  the  space  be- 
tween the  Jaws,  as  the  jaw-levers  are  closed. 

"My  invention  consists  in  the  combination 
and  arrangement  of  parts  for  effecting  Uiese 
ends,  as  hereinafter  specified  and  daimed. 

"Figure  1  represents,  in  side  elevation,  a  pair 
of  cutnog-pliers  containing  my  Improvements; 
and  Fig.  2,  a  like  view.with  one  of  the  body  or 
side  plates  removed. 


"The  body  of  the  pliers  is  composed  of  two 
side  plates,  a  b.  These  side  plates  are  fixed  to- 
gether by  the  screws  2  3  4  5.  Of  these  screws, 
those  2  8  are  the  fulcra  of  the  Jaw-levers  e  d, 
having  at  their  ends  the  usual  cutters  or  cutting- 
surfaces  c'  d\  Each  of  these  jaw-levers  has  a 
lip,  ^,  and  the  end  of  one  meets  the  end  of  the 
other  lip  Just  as  or  Just  before  the  two  cutting- 
edzes  r  a'  separate  the  wire  or  other  metal  end 
to  be  cut  off  by  them,  thus  closine  the  space 
between  the  said  Jaw-levers  and  sitle  plates,  in 
which  is  placed  the  spring  /,  and  preventing 
the  entrance  into  said  space  of  hard  pieces  of 
wire  or  other  articles  that  would  clog  the 
pliers.  These  lips  also  serve  another  essential 
purpose — viz. ;  that  of  holding  the  ends  of  the 
spring  from  displacement,  and  obviating  the 
employment  of  a  separate  pin  or  stud  to  hold 
the  said  spring  at  one  end,  as  heretofore  com- 
mon. 

"The  screws  4  5  serve  as  the  fulcra  for  the 
hand-levers  g  h,  having  short  arms  ^  A',  to  act 
upon  the  ends  of  the  longer  arms  of  the  Jaw- 
levers  and  turn  them  on  their  fulcra  to  close 
the  Jaws  and  bring  the  cutting-edges  together. 
The  spring  /  opens  the  jaws  the  instant  the 
clasping  pressure  on  the  hand-levers  is  relaxed. 
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"In  order  to  move  the  Jaw-leven  equally  at 
all  times  and  prevent  the  jaw-levers  and  body 
of  the  pliers  turning  on  the  handles,  I  have 
provided  one  hand-lever  with  a  pronfip,  m,  hav- 
ing a  rounded  end  that  enters  a  rounded  notch 
in  the  opposite  lever.  This  one  pronff  and  its 
notch  are  always  in  engagement,  and  so  con- 
nect the  two  levers  that  the  body  of  the  pliers 
cannot  vibrate  on  the  screws  4  6,  but,  on  the  [1201 
contrary,  the  two  levers  may  turn  each  on  its 
own  pivot,  both  levers  always  turning  the  same 
distance,  but  in  exactly  opposite  directions. 
This  connection  between  the  two  hand-levers, 
as  described,  insures  a  stiff  pair  of  pliers,  that 
can  be  handled  more  readily  and  accurately 
than  the  old  form  of  cutting-pliers  referred  to, 
and  which  are  more  positive  as  to  the  move- 
ment of  the  cutting- jaws. 

"I  am  aware,  in  bolt-cutters,  where  the  short 
ends  of  the  hand-levers  are  Jointed  with  the 
long  ends  of  the  cutting- jaw  levers,  that  a  series 
of  teeth  or  cogs  have  heen  interposed  to  cause 
the  hand-levers  to  be  geared  together;  but  in 
such  bolt-cutters  one  single  tooth  and  notch 
would  not  operate  to  always  keep  the  two  hand- 
levers  locked  together  as  to  their  movement  in 
unison,  as  is  the  case  with  my  one  prong,  m, 
rounded  at  its  end  andinsertea  within  a  round- 
ed notch.    I  claim — 

"The  body  composed  of  the  side  plates  a  b, 
the  indepenaent  fulcra  2  8  4  5  for  the  Jaw-leven 
and  hand-levers,  the  law-levers  prodded  with 
cuttingedses  and  with  lips  e,  and  the  hand- 
levers  having  short  arms  g'  h\  and  a  prong  and 
notch  always  in  e^^agement,  as  described,  com- 
bined with  the  Y-shaped  spring,  held,  as  de- 
scribed, by  the  lips  of  tne  Jaw-levers,  all  as  and 
for  the  purpose  set  forth." 

Odc  of  the  defenses  set  up  in  the  answer  is, 
that  Johnson  and  Thompson  surreptitiously  ob- 
tained the  patent  in  fraud  of  the  rights  or  Uie 
defendants;  that  the  defendants  are  trustees  and 
directors  of  a  New  York  corporation,  known 
as  the  Interchangeable  Tool  Company;  that 
that  corporation  was  organized  in  August,  1878, 
for  the  purpose  of  manufacturing  cutting-pliers 
or  nippers,  under  letters  patent  No.  S^,677, 
granted  to  the  defendant  Hall,  November  5, 
1878;  that  Hall  invented  certain  improvements 
upon  such  pliers,  and  immediately  described 
and  explained  them  to  the  officers  of  the  com- 
pany; that  the  company  thereupon  caused  a 
modfel  of  them  to  be  made,  embracing  such  im- 
provements; that  Johnson  was  employed  to 
make  such  model  pliers  for  the  company,  and 
made  them  for  the  company  while  in  its  em- 
ploy, and  under  the  direction  of  HaU;  that 
Johnson  was  in  the  employ  of  the  company,  in 
making  such  pliers,  from  April  20, 1879,  until 
May  1, 1880,  during  which  time  the  company  [121] 
made  and  sold  upwards  of  80,000  of  such  pliers, 
with  the  knowledge  and  consent  of  Johnson, 
and  without  any  objection  on  his  part,  ana 
without  notice  that  he  claimed  to  be  the  invent- 
or of  the  whole  or  any  part  of  such  pliers,  or 
intended  to  apply  for  a  patent  for  the  same; 
that  Hall  was  the  first  and  original  Inventor  of 
said  original  cutting-pliers  and  of  said  improve- 
ments thereon,  ana  assigned  to  the  company 
the  whole  of  the  patent  of  November  5,  1878, 
immediately  on  its  issue,  and  also  the  whole  of 
the  said  improvements  upon  such  cutting-pliers: 
that  Johnson,  after  so  being  in  the  employ  of 
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the  companj  for  one  year,  was  dismliiaed  from 
iu  service,  and  tbereupon.  as  (be  result  of  a 
conspiracj  between  Thompson.  Johnson,  and 
one  Guslam,  Jotutno  faUelj  claimed  Ihnt  be 
nas  Ibe  first  and  original  inventor  of  aaid  im- 
proTemenla,  and  applied  for  a  patent  therefor, 
and  sold  bis  pretended  claim  to  the  invention  to 
ThompaoDi  and  that  JobnsoD.  without  tbc 
linowledge  of  Hall,  or  of  tba  other  defendaDtA, 
orof  liiflconipaor,  applied  for  a  patent  for  said 
itn^roTements,  fatsd  j  alie/pti);  that  ho  was  (heir 
first  and  oriointil  inventor,  and  surreptitiously 
obtained  said  patent  No.  £82,676,  for  said  in- 
veolioD  of  Hall,  and  for  an  improvement  upon 
the  pliers  so  patented  November  5, 1878. 

There  wBsarepllcalion  to  this  answer,  proofs 
were  taken,  and  the  circuit  court  entered  s,  de* 
cree  dismissing  the  bill,  from  which  the  plaintiff 
baa  appealed.  In  iU  opinion  |2G  Fed.  Rep.  906) 
the  nrcuit  court  stateo,  Ihot  tbe  question  at  is- 
sue was  whether  the  combinalioo  covered  bv 
the  claim  of  the  plaintiffs  patent  was  inventea 
by  Johnson  while  be  was  an  employ^  of  the 
corporaljou;  that  the  plaintiff  had  sought  to 

E'ove  that  a  model  produced  b;  blm.  known  aa 
xblbit  C,  wag  made  b;  Johnson  while  be  was 
in  the  employ  ot  the  company;  that,  on  the 
other  hand,  the  defendants  bad  sought  to  prove 
that  that  model  was  not  made  by  Johnson 
while  he  waa  employed  by  tbe  company,  but 
after  he  had  been  discharged  from  its  employ, 
and  for  the  purpose  of  supporting  a  fraudulent 
claim  to  an  invention  really  made  by  Hall,  and 
which  claim  had  been  put  forth  by  Jobnsou 
for  ttie  first  time  after  he  had  been  discharged 
from  tbe  service  ot  tbe  company;  and  that, 
upon  a  full  consideration  of  all  tne  evidence, 
the  concludoD  of  tbe  court  was.  that  Exhibit 
C  was  not  made  while  Johnson  was  a  workman 
for  the  company,  but  waa  mode  subsequently 
to  his  leaving  its  emplovment.  and  that  be  wag 
notlbeflrstlnventorof  the  combination  claimed 
In  the  patent  issued  to  the  plaintiff. 

The  testimony  is  voluminous  and  contradic- 
tory; and,  without  discussing  it,  it  Is  sulficieot 
to  say  that  we  are  of  opinion  that  the  evidence 
establishes  the  conclusion  reached  by  tbe  Cir- 
cuit  Court,  and  that  tA«  dtent  mutt  bi  a^rmtd; 
auditUKBTfUrad. 
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CHRISTINA  CRAWFORD  et  At. 

fioe  S.  a  Reporter's  ed.  IS-Ui.) 

nitud  in  eonveyanet — fguitable  trutt— power 
vfa eotirt  tjf  equity— breochof  parol  promite  at  to 

iand—emfnanU  in  deed — tubttguenBy  aeqaired 
title— miffieienes  iff  bill— tiffer  to  perform  ieken 
unneetuary. 

i.  Where  a  peiaaii  has  received  a  oonveyanoe  of 
bod,  and  oooven  the  MUoe  to  aootfaer  wllh  cov^ 
■unt  of  warranty,  and  subaagnoDtlr  Induoes  bis 
anton  to  convey  tbe  Mme  bads  to  hia  wUe,  od 
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■rowed  purpoae  ot  avoidlDK  tlio  d««d  be  bad  rl' 
'«guohothi>rperBOn.  the  wife,  twins  fully  advl,._ 
if  Die  pnrpose  and  paylns  no  oonslderHtioD  for  the 


oonveyaooe,  ta  to  be  treated  aa  a  party  to  tbe  fraud, 
and  held  Bs  trustee  ax  malejlcio;  and  abe  may  be 
oompelled  to  convey  tober  buaband'a  grantee. 

1.  wheiMvcrtbelecalUtletopMpertylaotMaloed 
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Q  empty  ebow, 
9  Its  payment, 
mmaleiiaL 
[No.  700.1 
Submitted  Jan.  t,  1389.  Detnded  MareA  IS,  1SS9. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  the  United  States  for  tbe  Western  Dis- 
trict of  Michigan,  compelling  a  conveyance  of 
lands  to  complainants,  and  for  rents  and  profits 
from  tbe  date  of  filing  tbe  bill.    4ffirmad. 

Statement  by  ifr.  CRirf  JvtiteTullors  I 

Appellees,  tbe  widdw  and  bein  of  John  Mon- 
roe, deceased,  filed  their  bill  against  Nathaniel 
D.  Kloore  and  Helen  Moore,  to  compel  a  con- 
veyance of  the  one  undivided  aixth  part  of  one 
hundred  and  sisty  acres  of  mineral  land  In 
Ontonagon  County,  Michigan,  which  had  been 
located  by  Nathaniel  D.  Moore,  under  an  afCTe«- 
ment  with  James  H.  McDonald  and  John  Mc- 
Kay, that  Moore  should  have  aone  third  inter- 
est in  consideration  of  his  services  in  prospect- 
ing for  land  having  iron  ore,  end  selecting  and 
locatinf;  that  in  question.  It  was  upon  Moore's 
application  that  the  patent  waa  issued  from  tlie 
state  land  office  at  Lansing,  in  January,  187o, 
to  McDonald  and  McKay,  the  purchase  money 
being  fumisbed  by  them  and  paid  over  by 
him. 

By  the  testimony  of  MtMre  and  McKav  it 
was  esubliabed  Ibat  Moore  was  to  have  aone 
third  interest,  while  McDonald  admitted  that 
he  was  to  have  an  intereat.  but  waa  uocenaio 
whether  it  was  to  be  one  third  or  one  fourth. 

One  Mclntyre  testified  that  tbe  agreement 
between  Moore,  McDonald  and  McKay  was  in 
writing  and  signed  in  his  presence  byMcDon- 
ald  and  McKay,  but  be  was  not  sure  whether 
Moore  signed  ft  or  not.  Tbe  execution  of  such 
an  a^eement  was  denied,  and  the  drcuit  court 
considered  McTotyre's  testimony  too  Indefinite 
as  to  its  terms  to  warrant  proceeding  upon  it. 

On  tbe  iSih  day  of  Octofao',  1875,  Moore, 
who  was  then  unmarried,  executed  and  deliv- 
ered to  John  Monroe  adeed  In  fee  simple,  with 
covenants  of  seisin,  against  Incumbrances,  and 
of  general  warranty,  foran  undivided  one  sixth 
Interest  in  said  lanas,  which  was  duly  recorded 
ISO  I',  s. 
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December  20  1875*  The  oonsideratioQ  was 
two  hundred  and  fifty  dollars,  of  which  Monroe 
paid  ten  dollars  in  cash,  and  for  the  residue 
gave  his  promissory  note  to  Moore,  payable 
one  year  after  its  date.  Moore  informed  Mon- 
roe at  the  time,  that  he  had  arranged  with  Mc- 
Donald and  McKay  for  a  one  third  interest, 
and  that  the  deed  was  then  probably  made  out. 

Pursuant  to  their  agreement  MdDonald  and 
McKay,  some  time  in  1875,  executed  a  deed  to 
Moore  for  acne  third  interest  in  the  land,  which 
was  deposited  with  one  Yiele  to  be  delivered 
to  Mciore  when  McDonald  and  McKay  should 
direct.  McDonald  testified  that  Moore  was 
indebted  to  him,  and  he  wished  delivery  de- 
layed until  the  debt  was  arranged  and  satisfied, 
which  was  finally  effected  in  1877.  Moore 
does  not  seem  to  have  known  about  the  ezecu- 
ti<m  of  this  deed,  and  it  appears  to  have  been 
subsequentlv  lost  McDonald  and  McKay 
never  denied  Moore's  rifht  to  his  interest,  but 
always  admitted  it.  and  McDonald  testifies  that 
it  was  understood  that  Moore  should  have  the 
Interest  any  time  he  called  for  it  In  Decem- 
ber, 1880,  McDonald  and  McKay  conveyed  an 
[125]  undivided  one  third  interest  in  the  land  to 
Helen  Moore,  wife  of  N.  D.  Moore,  who  re- 
quested the  conveyance  to  be  made  to  his  wife 
for  the  express  purpose,  as  he  admitted,  of  de- 
feating the  deed  he  had  previously  given  to 
Monroe  for  one  sixth  oC  the  land.  Monroe 
died  intestate  in  Colorado  in  August,  1878,  and 
Moore,  knowing  that  his  deed  to  Monroe  had 
been  recoi*dedy  expected  Mrs.  Monroe  would 
make  trouble.  Ko  consideration  passed  when 
McDonald  and  McKay  executed  and  delivered 
this  convevance,  and  Mrs.  Moore  was  not  pres- 
ent when  it  was  executed;  but  she  had  been  in- 
formed by  her  husband  that  it  was  to  be  made 
to  her,  and  had  full  notice  of  his  deed  to  Mon- 
roe. Since  the  conveyance  to,  Helen  Moore, 
N.  D.  Moore  has  substantially  managed  the 
property  as  if  it  were  his  own. 

Further  reference  to  the  pleadings  and  evi- 
dence is  made  in  the  opinion.  Hearing  having 
been  had  upon  bill  as  amended,  answer,  repli- 
cation, and  proofs,  the  circuit  court.  Judge  Sage 
presiding,  aelivered  ita  opinion,  which  is  re- 
ported in  28  Fed.  Rep.  p.  824,  cmd  decree  was 
thereupon  entered  for  conveyance  to  complain- 
ants as  prayed,  and  for  rents  and  profits  from 
the  date  of  the  filing  of  the  bill,  less  the  amount 
due  on  the  two  hundred  and  forty  dollar  note, 
from  which  decree  this  appeal  was  prosecuted. 
Mrs.  Moore  having  died  pending  the  appeal, 
Nathaniel  D.  Moore,  Jr.,  her  sole  heir  at  law, 
and  John  McKay,  administrator  of  her  estate, 
were  made  coappellants  with  Nathaniel  D. 
Moore. 

^lessrs.  Dan  H.  Ball,  Irvinir  D.  Hans- 
corn  and  John  F.  Dillon*  for  appellants: 

Complainants  must  stand  or  fall  by  the  case 
made  by  the  bill. 

KeUy  V.  Eellt/,  54  Mich.  80;  2  Dan.  Ch.  PL 
APr.  1037  and  cases  cited;  PiaUv.  Vattier, 
84  U.  8.  9  Pet  405  (9;  173);  Pom.  Cont  §  82a 

Agreement  must  be  complete  in  itself. 

Pom.  Cont  §  145. 

The  statute  covers  every  case  where  an  inter- 
est in  land  is  devested. 

Whiting  v.  BuOer,  29  Mich.  144;  Iraak  v. 
Ore&n,  9  Mich.  366;  Qroetbedc  v.  Seeley,  13 
Mich.  845;  Bumpus  v.  Bumpu$,  53  Mich.  346. 
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No  trust  arises  by  implication  where  a  grant- 
or makes  a  voluntary  conveyance. 

Palnw  T.  Sterling,  41  Mich.  221;  Weare  v. 
LinneU,  29  Mich.  224;  Qarfidd  v.  Hatmaker, 
15  N.  Y.  475;  EtereU  v.  Ettrett,  48  N.  Y.  218; 
SUbbiM  ▼.  Morris,  23  Fed.  Rep.  360, 

Principles  upon  which  courts  of  equity  act 
are  well  settled. 

Bond  V.  Hopkins,  1  Sch.  &  Lcf.  413,  429;  1 
Pom.  £q.  Jur.  49. 

An  equitable  estate  requires  the  simultaneous 
existence  of  two  estates  or  ownerships  in  the 
same  subject  matter^the  one  legal,  the  second 
equitable. 

1  Pom.  Eq.  §  147. 

If  A  voluntarily  conveys  land  to  B,  who 
verbally  promises  to  hold  the  property  in  trust 
for  C,  the  case  falls  within  the  statute,  and 
chancery  will  not  enforce  the  promise. 

Lantry  v.  Lantry,  51  Tl.  458;  Brown, 
Frauds.  |§  94,  95,  487;  Walker  v.  HUl,  21  N. 
J.  Eq.  202;  Perry,  Trusts,  §  181;  Boge'v.  ^oge, 
1  Watts.  213;  2  Pom.  Eq.  Jur.  §  1014. 

A  contract  void  under  the  Statute  of  Frauds 
is  a  mere  nullity. 

8coU  V.  Bush,  26  Mich.  421;  Baub  v.  Smith, 
61  Mich.  543;  Glass  v.  tiulbert,  102  Mass.  24; 
Dung  V.  Parker,  52  N.  Y.  494;  Dunphy  ▼. 
Bmn,  116  U.  8.  491  (29: 703). 

Where  a  contract,  void  under  the  statute, 
has  been  executed  upon  one  side,  and  the  other 
part^  has  accepted  the  money  or  benefit  re- 
sultm^j  to  him  from  such  performance,  an  ac- 
tion will  lie  against  him  for  the  value  thereof 
upon  the  common  counts  in  assumpsit. 

Scott  V.  Bush,  26  Mich.  418;  Sutton  v.  Rouh 
Uu,  44  Mich.  112;  LiddU  v.  Needliam,  39  Mich. 

A  contract  void  under  the  Statute  of  Frauds, 
cannot  be  used  for  any  purpose  whatever. 

Chamberlain  v.  Dow,  10  Mich.  319;  HaU  v. 
SouU,  11  Mich.  494;  HoUandy.  Hoyt,  14  Mich. 
288;  Qrimes  v.  Van  Vsehten,  20  Mich.  410; 
KeUy  V.  KeUy,  54  Mich.  4a 

The  holder  of  a  good  title  clothes  his  grantee 
with  the  rights,  and  convevs  to  him  the  same 
title,  which  he  himself  holds. 

Biast  V.  Pugh,  71  Iowa,  162 ;  Peckham  v. 
Balch,  49  Mich.  179;  HutMns  v.  Butchins,  7 
Hill,  104 

Equity  will  not  enforce  a  written  agreement 
for  sale  of  land  which  has  been  abandoned  by 
parol  by  the  party  seeking  performance. 

King  v.  Morford,  1  N.  J.  Eq.  274;  Maa^field 
V.  Terry,  4  Del.  Ch.  618. 

A  person  who  assents  to  the  transaction  is 
bound. 

Truesdail  v.  Ward,  24  Mich,  117;  Peake  v. 
Thomas,  39  Mich.  589;  2  Pars.  Cont.  191. 

A  covenant  warranty  of  title  was  not  equiva- 
lent to  a  covenant  for  further  assurance. 

Krumbaar  v.  Burt,  2  Wash.  C.  C.  406; 
Bouv.  Law  Diet,  title,  Oodenani;  1  Pom.  Eq. 
§§63,  424,  378-384. 

Ever^  bill  must  show  that  the  complainant 
has  a  nght  to  the  relief  demanded. 

1  Dan.  Ch.  PI.  860. 

Substantially  the  same  case  must  be  proved 
as  that  stated  upon  the  record. 

2  Dan.  Ch.  PI.  &  Pr.  1037  and  cases  cited; 
Cox  V.  Cox,  26  Pa.  375;  Bomier  v.  CaldweU,  8 
Mich.  463;  Tilden  v.  Sf/reeter,  45  Mich.  541; 
Piatt  V.  Vattier,  34  U,  S.  9  Pet.  405  (9: 173); 
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Texa9  y.  Bofdenberg^  Tt  U.  8.  10  Wall  68 
(10:889). 

Messn.  T«  Xi.  Cnubdbonme  and  L*  H. 
Boiitelle»  for  appellees: 

There  is  an  enforceable  tnist  against  Helen 
Moore  in  favor  of  complainants. 

Irvine  v.  Irvine,  76  OT  8. 0  Wall.  617(10:800); 
Van  Rensselaer  v.  Kearney,  52  U.  S.  11  How. 
828,  826  (18: 708);  Hauee  ▼.  MeCormiek,  67  N. 
Y.  821;  Bush  v.  Person,  50  U.  8.  18  How.  82 
(15:  278);  Smith  ▼.  Wmiame,  44  Mich.  242; 
DeWolfy,  Haydn,  24111.  525;  2V?^  v.  Munson, 
57  N.  Y.  07;  Smith  v.  5iiJtor,  1  Younge  A  0. 
C!h.  228;  69^  v.  Bamet,  11  tierg.  &  R.  880; 
TTay  v.  ilmo2(^,  18  €ku  181;  Qoodson  ▼. 
Beaeham,  24  (}a.  150. 

The  Statute  of  Frauds  of  Michigan,  excepts 
estates  and  trusts  in  real  estate  by  act,  opera- 
tion or  implication  of  law. 

Hiudey  ▼.  Rice,  40  Mich.  78;  Byrne  v.  Rood, 
54  Mich.  67:  Barber  v.  Milner,  &  Mich.  248; 
Patton  y.  Chamberlain,  44  Mich.  5:  JV<noma» 
y.  NeUis,  07  N.  Y.  285. 

The  deed  executed  by  McDonald  and  McKay 
to  Moore  and  deposited  with  Yiele  was  a  com- 
pliance with  the  Statute  of  Frauds. 

UrannY,  (Xxitft,  100  Mass.  581;  Harty,  Oar- 
roUJdR  Pa.  508;  Parria  y.  McKinUy,  0  Gratt 
1;  Rneies  y.  Woodson,  6  Gratt  78;  Jenkins  y. 
Morrison,  66  Ala.  852. 

Moore  cotdd  haye  obtained  the  title  had  he 
chosen  so  to  do. 

Fry,  Spec.  Perf.  2d.  Am.  ed.  g  702. 

As  to  the  ooyenant  of  warranty,  the  rule  is 
uniyersal  that  no  right  of  action  arises  under 
it  except  after  an  eViction  or  something  which 
is  ^uiyaleot. 

Van  Rensselaer  y.  Kearney,  52  U.  8. 11  How. 
207,  825  (18: 708). 

The  allegation  of  offer  to  perform  is  merely 
formal. 

Jenkins  y.  Harrison,  66  Ala.  852. 

An  oral  agreement  to  establish  riehts  in  land 
at  variance  with  the  muniments  <^  title  must 
be  clearly  and  satisfactorily  proved. 

Mundy  v.  Foster,  81  Mich.  818;  Shakespeare 
y.  Marknam,  10  Hun,  811;  Bowen  v.  Botien,  2 
Bradf.  836;  Chx  y.  Oox,  26  Gratt  805;  Kent  v. 
Lariey,  24  Wis.  654;  MeCUOan  y.  Sanford,  26 
Wis.  505;  Barter  y.  Christoph,  82  Wis.  248; 
Kereheval  v.  Doty,  81  Wis.  401;  Pringle  y. 
Dunn,  87  Wis.  410;  Lavassar  y.  WasJumme, 
50  Wis.  200;  Howland  y.  Blake,  07  U.  8.  626 
(24:1028). 

Laches  cannot  be  imputed  to  infants. 

Dragoo  y.  Ifragoo^  50  Mich.  575;  Tyler,  In- 
fancy &  Coverture,  150. 

Mr.Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

Had  the  conveyance  of  McDonald  and  Mo- 
Eav,  lodged  in  Yiele's  hands,  been  actually 
delivered  to  Moore,  no  question  would  have 
arisen;  but  that  deed  having  been  suppressed 
or  lost,  when  Moore  subsequently  induced  Mc* 
Donald  and  McE^ay  to  convey  to  his  wife,  for 
the  avowed,  purpose  of  avoiding  the  deed  he 
had  given  Monroe,  Moore's  wue  being  fully 
advised  of  the  purpose  and  paying  no  con- 
sideration for  the  conveyance,  the  transaction 
must  be  regarded  in  equity  as  if  McDonald 
aod  McKay  bad  conveyed  to  Moore  and  Moore 
had  conveyed  to  his  wife,  she  holding  in  trust 
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for  Monroe  and  his  heirs  one  half  of  the  inter- 
est conveyed  to  her,  namely,  one  sixth  of  the 
whole. 

"Fraud,  indeed,  in  the  sense  of  a  court  of 
equity,  properly  includes  all  acts,  omissions, 
and  concealments  which  involve  a  breach  of 
legal  or  equitable  duty,  trust,  or  confidence, 
lustly  reposed,  and  are  injurious  to  another,  or 
by  whi<m  an  undue  and  unconscientious  ad- 
vantage is  taken  of  another.  And  courts  of 
equity  will  not  only  interfere  in  cases  of  ft^ud 
to  set  aside  acts  done,  but  they  will  also,  if  acts 
have  by  fraud  been  prevented  from  being  done 
by  the  parties,  interfere  and  treat  the  case  ex- 
actly as  if  the  acts  had  been  done."  1  Story, 
Eojur.  §  187. 

Whenever  the  legal  title  to  property  is  ob- 
tained through  means  or  under  drcumstancea 
"which  render  it  unconscientious  for  the  hold- 
er of  the  legal  title  to  retain  and  enjoy  the 
beneficial  interest,  equity  impresses  a  construct- 
ive trust  on  the  property  thus  acquired  in 
favor  of  the  one  who  is  truly  and  equitably 
entiUed  to  the  same,  although  he  may  never, 
perhaps,  have  had  any  legal  estate  therein;  and 
a  court  of  equi^  has  jurisdiction  to  reach  the 
property  either  in  the  hands  of  the  original 
wrong  doer,  or  in  the  hands  of  any  subsequent 
holder,  untu  a  purchaser  of  it  in  good  faith 
and  without  notice  acquires  a  higher  right  and 
takes  the  property  relieved  from  the  trust** 
Pomeroy,  Eq.  Jur.  §  1058. 

In  HvjiUy  v.  Rice,  40  Mich.  82,  it  is  said: 
"It  is  the  settled  doctrine  of  the  court  that 
where  the  conveyance  is  obtained  for  ends 
which  it  regards  as  fraudulent,  or  under  cir- 
cumstances It  considen  as  fraudulent  or  op- 
pressive, by  intent  or  immediate  consequence, 
tiie  party  deriving  title  under  it  will  be  con- 
yert^  into  a  trustee  in  case  that  oonstruction 
is  needful  for  the  purpose  of  administering 
adrauate  relief;  and  the  setting  up  the  Statute 
of  Frauds  by  a  party  guilty  of  the  fraud  or 
mistake,  in  order  to  bar  the  court  from  effect- 
ive interference  with  his  wrong  doinff,  will  not 
binder  it  from  forcing  on  his  oonscienoe  this 
character  aa  a  means  to  baffle  his  injustice  or 
its  effects."  The  fraud  of  which  Moore  was 
guilty  was  In  preventing  the  conveyance  to 
himself,  which  would  have  inured  to  Monroe, 
and  in  obtaining  it  to  bis  wife,  so  aa  to  reap 
the  benefit  which  belonsed  to  his  grantee. 
Mrs.  Moore  stands  in  her  husband's  shoes,  and 
by  accepting  with  knowledge  is  to  be  treated 
as  a  piffty  to  bis  fraud  and  profiting  by  it,  or 
as  a  mere  volunteer,  assisting  aim  to  perpetrate 
the  fraud  and  to  inrofit  by  it,  and  is  hence  to 
be  hdd,  as  he  oonld  have  been,  a  trustee  e» 
maleficio.  Nor  do  we  see  that  the  Statute  of 
Frauds  can  be  invoked  as  a  defense.  The  fact 
that  McDonald  and  McKay  could  not  have 
been  compelled  to  conyey  to  Moore,  because  of 
the  want  of  written  evidence  of  their  agree- 
ment to  do  so,  does  not  entitle  Mrs.  Moore  to 
object  that  they  were  not  legally  bound  to  do 
what  they  were  morally,  they  naving  kept  their 
faith  witn  Moore  by  conveying  under  hn  direc- 
tions. If  McDonald  and  McKay  had  violated 
their  agreement  wtth  Moore,  and  in  furthe^ 
ance  <n  such  violation  had  conveyed  to  a 
stranger,  such  grantee  might  have  defended, 
even  though  cognizant  of  toe  verbal  agraemeDl 
of  McDonald  and  McKay  to  convey  to  Moore; 
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bat  McDonald  and  McKay  nerer  repudiated 
their  obligation  to  Moore,  and  conyejed  as  be 
directed,  thereby,  so  far  as  be  was  concerned, 
carrying  out  the  trust  upon  which  they  held 
one  thira  of  the  land. 

There  is  "no  nile  of  law  which  preyents  a 
party  from  performing  a  promise  which  could 
not  be  legally  enforced,  or  which  will  permit  a 
party,  morally,  but  not  legaUy,  bound  to  do  a 
certain  act  or  thinc^,  upon  the  act  or  thing  be- 
[130]  i°^  done,  to  recall  it  to  the  prejudice  of  the 
promisee,  on  the  plea  that  the  promise,  while 
still  executory,  could  not,  by  reason  of  some 
technical  rule  of  law,  haye  oeen  enforced  by 
action."  Newman  v.  NellU,  97  N.  Y.  285,  291 ; 
Patton  y.  Chamberlain,  44  Mich.  5;  Barber  y. 
Milner,  48  Mich.  248. 

Mrs.  Moore  did  not  take  as  a  stranger  would 
haye  taken,  but  took  in  execution  of  the  agree- 
ment with  her  husband.  Clearly,  then,*' she 
cannot  be  permitted  to  set  up  a  statutory  defense 
personal  to  McDonald  and  McKay,  who  could 
not,  in  fulfiline  their  agreement,  transfer  an  ex- 
cuse for  nonfulfillment 

It  is  undoubtedly  the  rule  that  the  breach  of 
a  parol  promise  or  trust  as  to  an  interest  in 
land  does  not  constitute  such  fraud  as  will  take 
a  case  out  of  the  statute;  Jtfontaeute  v.  MaanoeU, 
1  P.  Wms.  620;  Bodgen  y.  Simmons,  65  DL  76; 
Peekham  y.  Balch,  49  Mich.  179;  but  here  Mc- 
Donald and  McKay  did  not  ffdl  to  perform 
their  promise,  and  when  they  performed,  their 
grantee  took  one  half  of  the  one  third,  charged 
with  a  trust  to  hold  it  for  Monroe  by  reason  of 
the  deed  of  Moore  to  Monroe,  under  the  coyo- 
nanti  of  which  Moore  was  equitably  bound, 
when  he  acquired  the  title,  to  hold  it  for  Mon- 
Toe's  benefit  That  deed  contained  a  general 
ooyenant  of  warranty. 

In  Trtfine  y.  Ireins,  76  U.  S.  9  Wall.  617,  625 
[19:800,  8021.  Mr.  Jwties  Strong,  speaktiig  for 
the  court,  sud:  "It  is  a  eeneral  rule  that  when 
one  makes  a  deed  of  land,  coyenanting  therein 
that  he  is  the  owner,  and  subsequently  acquires 
an  outstanding  and  adyerse  title,  hia  new  acqui- 
sition inures  to  the  benefit  of  his  jn^ntee,  on 
the  principle  of  estoppel;"  and  in  van  Bmsse- 
tear  y.  Kearney,  52 IL  8.  11  How.  297  [18:708], 
it  was  pointed  out  that  it  is  not  always  neces- 
sary that  a  deed  should  contain  coyenants  of 
warranty  to  operate  by  way  of  estoppel  upon 
the  grantor  from  setting  up  the  after-acquired 
interest  against  his  grantee,  the  court  saying, 
p.  825,  [715],  "that  whateyer  may  be  the  form 
or  nature  or  the  conyeyance  usea  to  pass  real 
property,  if  the  grantor  sets  forth  on  the  face 
of  the  instrument,  by  way  of  recital  or  ayer- 
ment,  that  he  is  seised  or  possessed  at  a  partic- 
ular estate  in  the  premises,  and  which  estate  the 
[131]  ^^^  purports  to  conyey;  or,  what  is  the  same 
thing,  if  the  seisin  or  possession  of  a  particu- 
lar estate  is  aflirmed  in  the  deed,  either  in  ex- 
press terms  or  by  necessary  implication,  Uie 
grantor  and  all  persons  in  priyity  with  him 
shall  be  estopped  from  eyer  afterwards  deny- 
ing that  he  was  so  seised  and  possessed  at  the 
time  he  made  the  conyeyance.  The  estoppel 
works  upon  the  estate  and  binds  an  after>ac- 
quired  title  as  between  parties  and  priyies." 

The  rule  is  thus  stated  in  Smith  y.  Williams. 
14  Mich.  242:  "It  is  not  disputed  that  a  deed 
with  coyenants  of  seisin  and  title  would  be  ef- 
fectual to  giye  the  grantee  the  benefit  of  nn  aft- 
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er-acquired  title,  under  the  doctrine  of  estop- 
pel; but  these  coyenants  were  absent  from  tbe- 
deed  in  question,  and  the  coyenant  of  quiet  en- 
joyment, it  is  said,  would  not  haye  a  like  ef- 
fect. No  reason  is  giyen  for  any  such  distinc- 
tion, and  it  is  not  recognized  by  the  authorities. 
When  one  assumes,  by  his  deed,  to  conyey  a. 
title,  and  by  any  form  of  assurance  obligates 
himse\  o)  protect  the  grantee  in  the  enjoy  ment 
of  that  which  the  deed  purports  to  giye  him,  he 
will  not  be  suffered  afterwards  to  acquire  or  as- 
sert a  title  and  turn  his  grantee  oyer  to  a  suit 
upon  his  coyenants  for  redress;  the  short  and 
effectual  method  of  redress  is  to  deny  him  the 
liberty  of  setting  up  his  after-acquired  title  as 
against  his  preyious  conyeyance;  this  is  merely 
refusing  him  Uie  countenance  and  assistance  of 
the  courts  in  brei^iuff  the  assurance  which  hi» 
coyenants  had  given. " 

Conceding  uat  a  coyenant  of  general  war- 
ranty operates  by  way  of  rebutter  to  preclude 
the  grantor  and  his  heirs  from  setting  up  an  aft- 
er acquired  title  rather  than  to  actually  trans- 
fer the  new  estate  itself,  the  subsequent  acquisi- 
tion creates  an  equity  for  a  conyeyance  in  order 
to  make  the  prior  deed  effectual.  Noel  y.  Beto* 
ley,  8  Sim.  108, 116;  Smith  y.  Baker,  1  Tounge 
&  C.  Ch.  228. 

In  MeWittiams  y.  Nidy,  2  Serg.  &  R  507, 
515,  Tilghman,  0,  J.,  said  that  equity  will  en- 
force a  coyenant  to  conyey  an  estate  whenever 
it  shall  be  acquired  by  the  covenantor,  and  that 
the  case  is  not  the  less  stronjg  where  there  is  an 
absolute  conveyance;  ana  this  is  cited  by 
Strong,  /.,  in  Bayler  y.  Commonwealth,  40  Pa. 
87,  43,  wherein  it  is  held  that  "Though  a  con- 
yeyance of  an  expectancy,  as  such,  is  impos- 
sible at  law,  it  maybe  enforced  in  equity  as  an 
executory  agreement  to  convey,  if  it  be  sus- 
tained by  a  sufficient  consideration."  So  Gib- 
son, t/.,  in  ChetJD  y.  Bamet,  11  Serg.  &  R.  389, 
892,  says:  "In  the  case  of  a  conveyance  before 
the  grantor  has  acquired^  title,  the  legal  estate 
is  not  transferred  by  the  Statute  of  Uses;  but 
the  conveyance  operates,  as  I  haye  said,  as  an 
agreement,  which  the  grantee  is  entitled  to 
have  executed  in  chancery,  as  was  decided  in 
WhitfiOd  V.  Fausset,  1  Ves.  891." 

In  Way  y.  Arnold,  18  Ga.  181,  198,  Pyn- 
cheon,  having  no  title,  sold  to  Way  with  war- 
ranty, and,  subsequently  acouiring  title,sold  to 
Arnold.  It  was  held  that  "if  Pyncheon,  upon 
consideration,  conyeyed  this  subsequently  ao- 
quired  interest,  and  such  was  his  intention, 
equity  will  decree  a  title  to  the  after-acquired 
estate,  and  the  second  grantee,  Arnold,  pro- 
vided be  purchased  with  notice,  would  be  af- 
fected by  said  notice,  and  could  not  conscien- 
tiously hold  the  land  in  dispute." 

In  Ooodson  y.  Beacham.  24  Gku  150,  Mims  by 
warranty  deed  conveyed  to  Beacham,  Mims 
haying  no  title  at  the  time,  but  subsequently 
acquinng  it;  Goodson  claimed  title  under  an 
execution  sale;  and  the  court  say,  p.  158: 
*'Mims,  when  he  made  the  deed  to  Beacham» 
had  no  title,  but  his  deed  was  an  attempt  to 
convey  the  fee,  and  it  was  a  deed  with  a  war- 
ranty. This  shows,  first,  that  it  was  the  inten- 
tion that  the  land,  the  whole  interest  in  the 
land,  should  be  conveyed  to  Beacham;  second- 
ly, that  Beacham  had  paid  the  purchase  money. 
Such  being  the  intention,  tne  consequence 
would  be,  that  if  Mims  should  afterwards  ac- 
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<]uire  the  title,  he  would  be  bound  to  convey  it 
to  Beacham,  as  much  so  as  if  the  contract  were 
one  standing  in  the  form  of  a  bond  for  titles. 
Perhaps  this  would  be  the  consequence,  even 
without  the  warranty.  Taylor  v.  l)abar,  2  Cas. 
In  Ch.  212;  1  Cas.  in  Ch.  274;  WrigJU  v. 
Wright,  1  Yea,  8r.  409;  N^  I  v.  Bewley,  8  Sim. 
103;  Smith  v.  Baker,  1  Tounge  &  C.  Ch.  223; 
Jones  V.  Kearney,  1  Drury  &  War.  169,  cited 
in  note  2  Rawie,  Co  v.  438;  Sug.  Vend.  chap. 
8,  §  2,  p.  83;  Rawle,  Cov.  448." 

Treating  his  deed  as  a  covenant  to  convey, 
133]  Moore  would  have  been  precluded  from  deny- 
ing the  title,  if  the  deed  of  McDonald  and  Mc- 
Kay had  been  made  directly  to  him;  and  if, 
this  being  so,  be  could  not  csM  in  question  his 
own  grant,  he  could  not,  by  interposing  a  third 
person,  taking  without  consideration  and  to 
enable  the  fraud  to  be  carried  into  effect,  in 
that  way  defeat  it.  It  was  the  duty  of  Moore 
to  take  the  convevance  for  the  benefit  of  Mon- 
roe, and  Monroe  had  the  right  to  the  enforce- 
ment of  that  duty  in  equity,  in  view  of  the 
fraudulent  device  by  wnicb  Moore  attempted 
to  avoid  its  discharge.  The  fraud  was  of  such 
•character  as  enables  a  court  of  equity  to  decree 
the  relief  as  against  the  covenantor,  not  onlj 
under  his  own  name  but  under  the  name  of  his 
wife;  and  it  will  not  do,  under  such  circum- 
stances, to  say  that  Monroe  is  remitted  to  an 
action  for  damages  for  breach  of  the  covenant 
of  warranty,  because  Moore  not  only  had  no 
title  at  the  time  but  never  afterwards  acquired 
title;  for  when  the  conveyance  was  made  to 
Mrs.  Moore  it  was,  as  we  nave  held,  as  if  the 
title  had  been  acquired  by  Moore  himself.  I9or 
is  this  a  case  wherein  specific  performance  of 
the  covenant  of  warrantv  is  sought  upon  ffdlure 
ot  title  in  the  absence  of  fraud. 

It  is  insisted  that  if  the  deed  be  regarded  as 
li  contract  to  convey,  while  in  such  case  the 
ieir  would  ordinarily  be  entitled  to  a  convey- 
ance from  the  vendor,  yet  if  the  vendor  had  no 
title,  or  if  the  vendee  was  not  bound  hj  the 
<x)ntract  at  the  time  of  his  death,  the  heir  is  not 
so  entitled;  but  it  appears  from  this  record  that 
Moore  could  have  obtained  the  title  in  Monroe's 
lifetime,  and  the  latter  could  have  been  com- 
pelled to  perform  on  his  part,  so  that  the  con- 
tract was  binding  at  the  time  of  Monroe's 
death,  and  his  heirs  had  the  ri^ht  to  compel 
specific  performance.  The  vendor,  therefore, 
would  not  be  liable  in  one  action  to  the  estate, 
and  in  another  to  the  heirs. 

Monroe  died  in  August,  1878.  Moore  and 
McDonald  had  settled  in  1877  the  matters 
which  McDonald  had  given  as  reasons  for  not 
•conveying,  or  for  suspending  the  delivery  of 
the  deed  placed  in  the  nands  of  Yiele,  and  Mc- 
Donald was  then  ready  to  convey  to  Moore, 
which  McKay  had  always  been.  Moore  was 
able  to  perform  before  Monroe's  death,  and  the 
right  to  compel  performance  which  Monroe 
hod  his  heirs  can  enforce. 
13^  It  is  strenuously  urged  that  the  deed  of 
Moore  to  Monroe  was  set  aside  by  agreement, 
and  the  purchase  abandoned  bv  the  latter. 

We  agree  with  the  learned  judge  of  the  cir- 
cuit court  in  the  conclusion  at  which  he  ar- 
rived in  disposing  of  this  contention.  The  evi- 
dence to  make  out  such  rescission  practically 
consists  of  the  testimony  of  defendant  N.  D. 
Moore,  given  on  hia  own  behalf.    It  is  only 
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when  an  oral  agreement  is  clearly  and  satisfac 
toiily  proven  by  testimony  above  suspicion  and 
beyond  reasonable  doubt,  that  it  will  be  en- 
forced to  establish  rights  in  land  at  variance 
with  the  muniments  of  title;  and  it  is  open  to 
question  "  whether,  in  any  case,  after  tne  de- 
cease of  the  grantee,  the  unaided  testimony  of 
the  grantor  alone,  however  intelligible  and 
credible  he  may  be  as  a  witness,  should  be  held 
sulBcient  to  set  aside  and  invalidate  the  title 
claimed  under  it."  KentY,  Lcu^,  24  Wis.  654. 
"  Where  a  written  instrument  is  sought  to  be 
reformed  upon  the  ground  that,  by  mistake,  it 
does  not  correctly  set  forth  the  intention  of  the 
parties;  or  where  the  declaration  of  Uie  mort- 
gagor at  the  time  he  executed  the  mortgage, 
that  the  equity  of  redemption  should  pass  to 
the  mortgagee  [is  relied  onj ;  or  where  it  is  insist- 
ed that  a  mortgagor, by  a  su  oscquent  parol  agree- 
ment, surrendered  his  rights,  ...  in  each  case 
the  burden  rests  upon  the  moving  partj  of 
overcoming  the  strong  presumption  arising 
from  the  terms  of  a  written  instrument.  It 
the  proofs  are  doubtful  and  unsatisfactory,  if 
there  is  a  failure  to  overcome  this  presumption 
by  testimony  entirely  plain  and  convincing 
beyond  reasonable  controversy,  the  writing 
wul  be  held  to  express  correctly  the  intention 
of  the  parties.  A  Judj^ment  of  the  court,  a 
deliberate  deed  or  writing,  are  of  too  much 
solemnity  to  be  brushed  awav  by  loose  and  in- 
conclusive evidence."  Howlana  ▼.  Blake,  97 
U.  8. 024,  626  [24: 1027, 1028]. 

Tested  tjy  tms  rule,  the  evidence  ia  mani- 
festly insufficient  to  defeat  the  deed  from  Moore 
to  M!onroe.  It  must  be  conceded  that  the  party 
interposing  such  a  defense  should  be  able  to 
set  it  up  with  reasonable  accuracy  in  his  plead- 
ings; and  Moore's  statement  on  the  stand  varies 
so  much  from  that  given  in  his  answer  as  to 
make  it  impossible  to  indulge  in  any  presump- 
Uons  in  its  favor.  The  circuit  court  justly 
comments  on  this  conflict  between  answer  and 
testimony  (28  Fed.  Rep.  881);  but  that  ground 
need  not  be  minutely  gone  over  again  here. 

The  consideration  for  the  one  sixth  interest 
was  two  hundred  and  fifty  dollars,  ten  dollars 
in  cash  and  a  note  for  two  hundred  and  forty 
dollars. 

Immediately  before  the  purchase  of  the  land 
in  controversy,  Monroe  had  let  Moore  have 
money  to  enter  a  particular  forty  acres  which 
he  represented  had  such  indications  of  mineral 
as  showed  it  would  be  valuable.  Moore  did 
not  make  the  entry  because,  he  says,  the  land 
had  been  previously  entered,  but  he  did  not 
return  the  money  to  Monroe. 

The  forty  acres  was  school  land,  and  the 
minimum  price  of  school  lands  was  fixed  by 
statute  at  four  dollars  per  acre  (CompUed  Laws 
Michigan,  1872,  Vol.  L  p.  1251),  or,  for  forty 
acres,  one  hundred  dnd  sixty  dollars,  and  the 
presumption,  in  the  absence  of  evidence  to  the 
contrary,  would  be  that  this  was  the  sum  Mon- 
roe let  Moore  have— the  purpose  to  make  the 
particular  entry  being  conceded. 

Now,  Moore  s  story  as  to  the  resdssion  is  that 
Monroe  came  to  him  and  '*  wanted  me  to  pay 
him  the  money  that  he  bad  given  me  to  enter 
that  land,"  and  that  in  the  conversation  that 
ensued  reference  was  made  to  the  fact  that 
Moore  had  not  yet  received  a  deed  to  the  Mc- 
Donald and  McKay  land,  and  it  was  finally 
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agreed  that  Moore  should  giye  Monroe  his  note 
for  one  hundred  and  sixty  dollars  and  surren- 
der Monroe's  note  for  two  hundred  and  forty 
dollars,  and  that  Monroe  should  give  up  his 
deed;  and  Moore  claims  that  the  money  which 
Monroe  had  given  him  to  enter  the  forty  acres 
of  school  land  was  one  hundred  and  fifty 
dollars,  and  that  the  one  hundred  and  sixty 
dollar  note  was  made  up  of  that  one  hundred 
and  fifty  dollars,  and  the  ten  dollars  which  had 
been  paid  on  the  purchase.  When  confronted 
with  the  fact  that  he  had  sworn  that  Monroe 
gaire  him  the  money  to  enter  forty  acres  of 
school  land,  the  minimum  price  of  which  was 
one  hundred  and  sixty  dollars,  his  explanation 
is  that,  as  Monroe  had  to  pay  a  discount  to  get 
the  money,  "  I  told  him  that  I  would  throw  off 
the  ten  dollars  on  that  account,"  though  why 

[136]  Monroe  could  not  borrow  one  hundred  and 
sixty  as  well  as  one  hundred  and  fifty  dollars, 
if  he  borrowed  at  all,  or  why  Moore  should 
•'  throw  off  "  ten  dollars  to  the  party  who  ad- 
vanced the  whole  capital,  or  whether  Moore 
bad  ten  dollars  to  make  up  the  deficiency  (and 
he  admits  that  he  was  then  quite  impecunious), 
does  not  appear. 

Whether  the  money  Monroe  had  let  Moore 
have  was  one  hundred  and  fifty  or  one  hundred 
and  sixty  dollars,  and  whether  the  note  in- 
cluded the  ten  dollars  paid  on  the  one  sixth  in- 
terest, depends  on  the  testimony  of  Moore. 
Mrs.  Monroe  found  the  note  among  her  hus- 
band's papers  after  his  death,  and  ^ew  nothing 
about  it  except  that  he  told  her  that  it  was  for 
money  he  had  loaned  Moore.  The  note  itself 
was  not  produced;  payments  had  been  made 
ui)on  it  in  Monroe's  lifetime,  but  none  afterwards 
until  1881,  when  sixty  dollars  was  paid  to  Mrs. 
Monroe,  who  cannot  remember  what  the 
amount  of  the  note  was;  and  this  payment  was 
after  McDonald  and  McKay  had  conveyed  to 
Mrs.  Moore,  at  the  request  of  Moore,  for  the 
purpose  of  cutting  out  the  deed  to  Monroe,  and 
after  the  land  had  commenced  to  increase  in 
value,  to  Moore's  knowledge  but  not  to  that  of 
Mrs.  Monroe.  When  it  was  made  not  a  word 
was  said  to  Mrs.  Monroe  about  the  outstanding 
deed  to  Monroe,  either  as  to  having  it  sent  back 
or  having  a  quitclaim^  given,  and  it  is  quite 
clear  that  she  was  wholly  unaware  of  any  con- 
nection between  that  note  and  the  land  in  con- 
troversy, if  any  such  connection  in  fact  existed, 
as  it  would  seem  there  did  not,  if  the  amount 
Monroe  let  Moore  have  to  make  the  entry  was 
one  hundred  and  sixty  doUars.  Some  small 
payments  had  been  made  on  this  note  to  a  Jus- 
tice of  the  peace,  in  whose  hands  it  had  been 
lodged  for  collection.  He  was  not  sworn  as  a 
witness,  but  Moore  is  "  inclined  to  think  that 
he  is  dd^."  Under  the  circumstances,  it  is  re- 
markable that  the  note  when  taken  up  by 
Moore  was  not  preserved  by  him,  and  is  not 
put  in  evidence.  The  money  was  not  in  fact 
loaned  to  Moore  by  Monroe,  but  given  to  him 
for  a  particularpurpose,  and  when  that  purpose 
could  not  be  effectuated,  should  have  been  re- 
turned at  once.  Monroe  is  dead.  Is  it  not 
dangerous  to  take  Moore's  testimony,  in  face 

[137]  of  these  facts,  as  establishing  that  the  one 
hundred  and  sixty  dollars  covered  the  ten 
dollars  forming  part  of  the  consideration  of 
the  purchase  under  consideration?  We  think 
it  is,  and,  particularly,  as  in  his  answer  Moore 


180  V.  S. 


U.  S.,  Book  33. 


does  not  set  up  that  the  money  was  given 
him  for  the  entiy  of  a  specified  tract  of  forty 
acres,  nor  state  any  reason  why  it  was  one 
hundred  and  fifty  instead  of  one  hundred 
and  sixty  dollars,  out  says  the  money  was  fur- 
nished by  Monroe  to  enter  land,  "  if  he  should 
know  of  any  that  was  desirable." 

Equally  unsatisfactory  is  the  evidence  as  to 
Monroe's  note  for  two  hundred  and  forty  dol- 
lars. Moore  alleges  in  his  answer  that  it  was 
part  of  the  agreement  to  rescind  that  he  should 
cause  this  note  to  be  surrendered  to  Monroe,  and 
that  one  John  McKay,  in  whose  possession  It 
was, "as  he  had  been  previously  requested  by 
said  Nathaniel  D.  Moore,"  delivered  the  note  to 
Mrs.  Monroe,  and  it  was  canceled;  but  it  is  not  to 
be  questioned,  upon  the  evidence,  tiiatthe  note 
was  handed  to  Mrs.  Monroe,  not  at  the  request 
of  Moore  at  all,  who  knew  nothing  about  it  undl 
a  year,  or  perhaps  nearly  six  years  af terwards^ 
but  at  her  solicitation;  and  it  was  not  only  nd 
canceled,  but  carefully  preserved  and  prodfuced 
upon  the  trial,  a  fact  inconsistent  with  a  rescis- 
sion to  be  accomplished  by  its  destruction,  but 
entirely  in  accordance  with  Mrs.  Monroe's  testi- 
mony, that  her  getting  the  note  was  accidental, 
and  that,  as  came  out  on  her  cross  examination, 
when  she  showed  it  to  her  husband,  he  told 
her  to  "put  it  by."  Such  a  direction  on  his 
part  is  irreconcilable  with  the  theory  that  he 
bad  sent  her  to  the  McKays  for  the  note  because 
the  bargain  had  been  declared  off,  while  it  sus- 
tains tbd  view  that  he  had  no  intention  to 
throw  up  the  purchase.  This  note  had  been 
given  to  William  McKay,  according  to  Moore, 
to  raise  money  on;  failing  in  which,  William 
had  left  it  with  his  brother  John,  or  his  wife, 
who  testifies  he  gave  it  to  her  ''to  keep  or  to  give 
back  to  Mrs.  C^wford  (then  Mrs.  Monroe);  or 
to  collect,"  Mra  McKay  was  Mrs.  Monroe's 
sister,  and  gave  her  the  note,  cautioning  her 
that  she'must  take  care  of  it  so  as  to  produce  it  in 
case  it  was  asked  for  by  William  McKav. 
This  was  in  July,  1876,  but  Moore  fixes  the 
date  of  the  conversation  with  Monroe  as  in 
August  or  September,  or,  as  he  finally  believes, 
early  in  October,  1876,  which,  if  tnie,  would 
show  that  Mrs.  Monroe's  possession  of  the  note 
had  nothing  whatever  to  ao  with  an  agreement 
that  it  should  be  surrendered.  Indeed,  Moore 
does  not  contend  that  it  had,  but  testifies  that 
Monroe  said  he  could  get  the  note  from  the 
McKays,  whom,  however,  Moore  does  not  pre- 
tend he  directed  to  deliver  it.  There  is  a  direct 
conflict  between  Mrs.  Crawford  and  the  Mc- 
Kays, as  to  her  statements  at  the  time  she  took 
the  note;  but  we  are  not  inclined,  therefore,  to 
reject  her  account  of  the  transaction,  so  far  as 
bearing  upon  whether  she  had  authority  to  act 
for  her  husband  on  that  occasion  or  not. 
Granting  that  Mrs.  Monroe  was  desirous  of 
getting  the  note,  because  she  feared  Monroe 
wovddnever  obtain  title.and  considered  Moore's 
deed  worthless,  this  did  not  bind  Monroe,  and 
her  statements  could  not  be  used  for  that  pur- 
pose. It  should  further  be  observed  that,  while 
Moore  avers  in  his  answer,  which  he  sub- 
scribed, that  Monroe  was  to  quitclaim  to  him, 
he  states  in  his  testimony  that  Monroe  saAd  he 
had  not  recorded  the  deed  and  would  send  it 
back,  although  the  evidence  discloses  it  was  re- 
corded December  80, 1875;  and  also  that  though 
Moore  and  Monroe  lived  at  the  time  within 
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tbree  miles  of  each  other,  yet  Moore  never 
asked  Monroe  either  to  quitclaim  or  return 
the  deed,  now  criviug  as  an  excuse  that  he  did 
not  wish  ''to  stir  it  up  more  than  was  necessary," 
and  did  not  wish  to  urse  him  while  the  other  note 
remained  unpaid.  If  he  was  not  entitled  to  de- 
mand a  release  until  he  had  paid  the  one  hun- 
dred and  sixty  dollar  note,  it  would  hardly  be 
just  to  allow  him  to  cease  paving  and  not  re- 
sume until  years  after,  when  the  land  had  in- 
creased in  value,  and  Monroe  was  in  his  grave, 
and  then  treat  such  payment  to  Mrs.  Monroe, 
though  he  kept  her  in  ignorance  of  any  con- 
nection between  it  and  the  land,  as  performance 
of  the  alleged  agreement  of  five  years  before. 

Upon  a  careful  examination  of  the  evidence, 
it  amounts  to  no  more  than  this:  Monroe  ex- 
pected and  desired  to  obtain  the  land;  he  foimd 
that  McDonald  and  McEav  had  not  made  a 
deed  to  Moore,  and  doubt  was  expressed 
whether  they  ever  would.  He  wished  to  col- 
[139]  lect  the  money  which  Moore  had  wrongfully 
kept,  and  which  had  no  relation  to  the  other 
transaction.  He  retained  possession  of  the  two 
hundred  and  forty  dollar  note,  so  that  Moore 
could  not  make  use  of  it,  not  intending  to  can- 
cel it,  but  to  hold  it  for  payment  when  Moore 
obtained  the  title.  In  accepting  payments  on 
the  one  hundred  and  sixty  dollar  note,  he  was 
only  receiving  what  Moore  originally  owed 
him,  assuming  that  the  ten  dollars  was  not  in- 
cluded .  If  there  ever  was  such  an  arrangement 
as  contended  for,  it  was  evidently  not  to  be 
carried  out  on  the  part  of  one  unless  or  until 
carried  out  by  the  other,  and  was  not  carried 
out  by  either,  and  the  payment  of  the  sixty 
dollars  to  Mrs.  Monroe,  ignorant  as  she  was  of 
the  facts,  cannot  be  regaraed  as  acceptance  of 
performance.  In  any  point  of  view  in  which 
this  evidence  can  be  considered,  we  do  not  feel 
Justified  in  denying  complainants  relief  upon 
the  ground  of  an  abandonment  of  the  deea  of 
Moore  to  Monroe. 

In  our  judgment,  the  defense  of  laches  is  not 
made  out,  even  if  the  minority  of  the  heirs  did 
not  preclude  it.  The  deed  of  McDonald  and 
McKay  to  Helen  Moore  is  dated  December  16, 
1880,  and  was  recorded  March  16,  1881. 
During  all  this  time  Mrs.  Monroe  and  her 
children  were  living  in  Canada.  Mrs.  Mon- 
roe, when  on  a  visit  to  Houghton  County, 
in  the  summer  of  1881,  first  learned  that  Moore 
disputed  their  title,  and  in  the  fall  of  that  year 
she  was  advised  by  Mr.  McKay  to  *'hire  a  law- 
yerior  attorney."  She  did  so,  and  he  wrote  a 
letter  to  Moore,  informing  him  of  complainants' 
claim.  Moore  testifies  as  to  its  receipt  that  "it 
must  have  been  in  the  fall  of  1881  or  in  the 
spring  of  1882.    I  am  not  sure  of  it." 

February  8,  1882,  this  suit  was  commenced 
in  the  Circuit  Court  for  Ontonagon  County. 
Michigan.  This  cannot  be  held  to  be  unreas- 
onable delay.  The  answer  of  defendants 
averred:  "It  is  only  since  said  [mineral]  dis- 
coveries, made  at  the  expense  of  these  defend- 
ants and  said  McDomud  and  McKay,  that 
these  complainants  have  claimed  to  have  any 
interest  therein;"  but  all  that  was  done  in  de- 
veloping the  land  was  by  the  Cambria  Iron  and 
Steel  Company,  and  no  actual  discoveries  of 
ore  had  been  made  before  the  bill  was  filed. 

Moore  is  asked  by  his  counsel,  and  answers 
[140]    as  follows:    **Q.  When  was  it  first  ascertained 
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that  the  property  had  value  beyond  what  yoa 
knew  of  at  the  time  you  first  went  over  it  for 
iron  ore?  A,  The  spring  of  '82  was  the  first 
developments  that  was  made  on  that  property 
by  the  Cambria  Iron  and  Steel  Company. 
Tliey  worked  considerably  on  it  in  '81,  but 
hadn't  shown  up  anything  until  the  spring  of 
'82." 

McDonald  testifies:  "We  let  an  option  to  the 
Cambria  Iron  and  Steel  Company  of  Johns- 
town, Pa.,  to  mine  ore  if  they  could  find  it; 
gave  them  a  privilege  of  exploring  for  iron;  if 
they  found  iron  they  was  to  pay  us  so  much 
for  the  iron.  .  •  That  must  have  been  in 
'81  .  .  .  0.  About  what  time  was  it  that 
they  first  developed  mineral  value  there;  that 
is,  to  show  that  there  was  mineral  value  there? 
A,  Well,  in  the  spring.  I  couldn't  say  what 
time  that  was,  but  it  must  have  been  in  the 
following  spring;  ...  the  following  spring 
after  we  gave  the  option." 

While  this  shows  that  Mrs.  Monroe  bad  no 
reason  to  suppose  the  land  had  increased  in 
value  when  she  began  her  suit,  Moore  from  his 
knowledge  of  the  property,  and  his  being  on 
the  ground,  must  have  been  aware,  when  he 
paid  Mrs.  Monroe,  and  probably  as  early  as 
when  the  deed  was  given  to  his  wife,  that  the 
property  was  likely  to  improve  in  value.  He 
says  the  option  to  the  Cambria  Iron  and  Steel 
Company  was  in  1880  or  1881,  and  if  it  waa 
after  his  wife  got  her  deed,  it  was  shordtf  after. 
The  inevitable  inference  from  his  conduct  is 
that  he  did  not  ask  McDonald  and  McKay  to 
convey,  and  did  not  propose  to  pay  up  the 
note  until  roused  into  activity  by  the  prospect 
of  gain. 

The  bill  and  amendments  state  the  deed  from 
Moore  to  Monroe  of  one  sixth  of  the  land;  that 
McDonald  and  McKay  held  "an  undivided 
one  third  thereof  in  trust  for  the  said  Nat.  D. 
Moore  by  an  arrangement  between  the  said 
McDonald  and  McKay,  on  the  one  side,  and 
the  said  Moore,  on  the  other,  entered  into  be- 
fore or  at  the  time  the  said  McDonald  and 
McKay  acquired  said  title;"  that  the  convey- 
ances by  McDonald  and  McKay  to  Helen  Moore 
"were  made  at  the  instigation  of  said  Nat.  D. 
Moore,  with  the  intent  and  purpose  of  defraud- 
ing these  complainants  out  of  the  estate  in  fee 
conveyed  and  assured,  and  intended  to  be  con-  [141] 
veyed  and  assured,  to  the  said  John  Monroe  by 
the  said  Nat.  D.  Moore  as  aforesaid,  by  lodg- 
ing the  apparent  legal  title  in  his  wijfe's  name, 
but  for  his  own  benefit  and  use;"  "that  the 
said  Helen  Moore  paid  no  consideration  for 
said  conveyance,  and  that  said  interest  vested 
in  her  as  trustee  for  her  husband,  Nat.  D. 
Moore  and  for  the  said  John  Monroe,  bis  heirs 
and  assigns;"  that  the  deed  to  Helen  was  pro- 
cured by  said  Nat.  D.  and  said  Helen  to  be 
made  "tor  the  purpose  of  cutting  out  com- 
plainants' title  to  the  undivided  one  sixth  of 
the  said  land  and  of  depriving  them  thereof;" 
that  the  transaction  "is  and  ought  to  be  held  to 
be  of  the  same  effect  as  if  the  said  McDon- 
ald and  McKay  and  their  wives  had  conveyed 
said  interest  directly  to  the  said  Nat.  D.  Moore 
instead  of  to  his  wife,  and  that  the  said  Moores, 
husband  and  wife,  ought  to  be  and  are  estopped 
by  the  terms  of  Moore's  said  conveyance  to 
Monroe  from  claiming  or  asserting  that,  as  to 
the  one  sixth  interest  m  said  land  conveyed  by 
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the  said  Kat.  D.  Moore  to  the  said  John  Mon- 
roe, the  said  Helen  Moore  has  any  title  or  in- 
terest therein  as  against  said  complainants;  and 
they  further  char^  that  as  to  said  one  sixth 
interest  the  title  is  in  them  by  virtue  of  the 
premises;  that  at  the  time  of  said  conyeyance 
by  Nat.  D.  Moore  to  John  Monroe  said  Moore 
was  unmarried,  and  that  said  Helen  Moore  gave 
nothing  for  either  or  any  of  said  conveyances 
nor  for  said  interest  in  said  land;  and  that  she 
took  the  same  with  full  notice  and  knowledge 
of  complainants'  rii^hts,  obtained  as  aforesaid, 
by  deed  from  said  Nat.  D.  Moore  to  said  John 
Monroe." 

The  original  bill  charged  also  tiiat  a  convey- 
ance was  made  by  McDonald  and  McKay  to 
Moore,  and  fraudulently  suppressed  before  the 
conveyance  to  said  Helen. 

We  think  the  allegations  of  the  bill  as 
amended  are  sufScient  to  support  the  decree. 

McDonald  and  McKay  held  in  trust  for 
Moore,  that  is,  upon  the  trust  created  by  their 
obligation  to  convey  to  him  on  request;  they 
not  only  did  not  deny  the  trust  but  conveyed 
on  Moore's  request  to  his  nominee,  and  fraud 
is  charged  against  Moore  and  his  wife  in  pro- 
r  1  J.91  cu^QJT  ^^6  conveyance  to  the  latter. 
I*** J  The  prayer  of  the  bill  was  "that  the  said 
Helen  Moore  be  compelled  by  the  proper  de- 
cree of  this  court  to  execute  and  deliver  a  good 
and  sufficient  warranty  deed  or  deeds  of  the 
undivided  one  sixth  part  of  said  premises  to 
these  complainants,  in  the  proportions  to  which 
they  are  respectively  entitled,  as  sole  heirs  of 
said  Monroe;"  and  as  there  is  enough  in  the 
bill  as  amended  to  warrant  relief,  and  as  the 
defendants  could  not  have  been  taken  by  sur- 
prise, we  do  not  think  the  decree  should  be  re- 
versed on  the  ground  that  the  allegata  and  the 
frobata  do  not  sufficiently  agree  to  justify  it. 
t  is  true,  there  is  no  offer  to  pay  the  balance 
of  the  purchase  money,  but  the  case  shows  that 
a  tender  would  have  been  but  an  empty  show, 
and  as  the  court  had  it  in  its  power  to  require 
payment  of  the  two  hundred  and  forty  dollar 
note,  thus  completing  performance  by  Monroe, 
and  as  it  did  this  by  its  decree,  the  allegation 
would  have  been  merely  formal  and  became 
immaterial. 

The  decree  cf  the  Circuit  Court  is  afflrmed. 


1***1        BULLITT  COUNTY,  rtff.  in  Err., 

W.  T.  WASHER  kt  al. 

(See  &  a  Beporter*B  ed.  14S-1R2.) 

Afnendmenis,  and  order  overruling  motion  for 
neu>  trial,  not  reviewable — what  facie  necessary 
to  appear  of  record— agents — Kentucky  county 
court, 

"L  Amendments  to  pleadings  are  discretionary 
with  the  courts  below  and  not  reviewable  here.  An 
order  of  the  court  below  overruling  a  motion  for  a 
new  trial  is  not  reviewable  here. 

2.  Although  a  court  of  record  can  act  only 
through  its  orders  made  of  record,  yet,  when  It  is 
by  law  authorized  to  appoint  an  agent,  it  is  not 
oeoeasory  that  all  the  acts  of  the  agent  should  ap- 
pear of  record. 

8.  The  sole  fact,  that  its  proceedings,  as  a  court 
of  law,  are  of  record,  cannot  deprive  it  of  the  power 
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to  appoint,  by  record,  agents  to  makaoontraols  and 
to  transact  business  not  of  record. 

4.  In  Kentucky,  when  any  power  is  conferred  or 
duty  imposed  by  statute  upon  the  county  court, 
the  term  is  understood  to  mean  a  court  held  by  the 

{>residmg  judge  alone  and  not  in  conjunction  with 
he  Justices,  and  should  be  held  so  to  mean  even 
when  used  in  connection  with  tBoaX  matters.  If  it 
relates  to  mere  ministerial  duties. 

[No.  182.1 
Submitted  Dec  18, 1888,  l>eelded  March  11, 1889. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky,  to  review 
a  Judgment  for  plaintiffs  in  an  action  to  recover 
damages  for  breach  of  a  contract.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  D.  M.  Rodman  and  Drank  P. 
Straus,  for  plaintiff  in  error: 

A  statutory  provision  must  be  strictly  con- 
strued. 

Ventress  v.  Smith,  85  U.  8.  10  Pet.  161  (9: 
882);  WiUiams  v.  Peyton,  17  U.  8.  4  Wheat.  77 
(4:518);  Stead  v.  Course,  8  U.  8.  4  Cranch,  408 
(2: 660). 

No  written  or  record  authority  to  guaranty 
Jefferson  County's  part  being  alleged  to  have 
been  given  the  alleged  Bullitt  County  Commis- 
sioner, the  authority  must  be  presumed  to  have 
been  verbal  only. 

Bradley  v.  Lamb,  Hardin,  527;  Smith  v.  Fah, 
15  B.  Mon.  448;  Mocker  y.  Gentry,  9  Uei.  (Ky.) 
474;  Byassee  v.  Reese,  4  Met.  (Ey.)  878. 

Express  statutory  authority  is  required  to 
authorize  a  county  court  to  bind  the  taxpayers. 

Bowling  Or^m  dt  Jf.  R,  Co,  v.  Warren  Co,  Ct, 
10  Bush,  718;  CampbeU  Co,  Ct.  v.  Taylor,  8 
Bush,  206;  Dillon,  Mun.  Corp.  §  104;  Pa.  R. 
Co,  V.  St.  Louis,  A.  d  T,  K  R.  Co,  118  U.  8. 
290  (80: 88);  WelU  v.  Pdntotoc  Co,  102  U.  8.  625 
(26: 122);  Marsh  v.  Fulfon  Co,  77  U.  8. 10  Wall 
676  (19: 1040);  Nashville  ▼.  Ray,  86  U.  8.  19 
Wall.  475  (22: 168). 

When  the  adoption  of  any  particular  form  or 
mode  is  necessary  in  the  first  instance  to  confei 
authority,  there  can  be  no  valid  ratification  ex- 
cept in  the  same  manner. 

McCraeken  v.  San  Francisco,  16  Cal.  640; 
Pratt  v.  Stoanton,  15  Vt.  147;  Chamberlain  v. 
Dover,  18  Maine,  466. 

Defendant  in  error  cannot  claim  to  be  inno- 
cent in  the  matter. 

Mar$/i  y.  Fulton  Co.  77  U.  8.  10  Wall.  682 
19: 1C42);  Salt  Lake  City  v.  HoUUter,  118  U.  S. 

8  (30: 178);  Hitchcock  v.  Galveston,  96  U.  8. 
841  (24: 659);  Police  Jury  v.  Bntton,  82  U.  8. 15 
Wall.  571(21:264). 

There  could  be  no  ratiflcatloD  except  by 
record. 

Owings  v.  HuU,  84  U.  8.  9  Pet.  629  (9:246); 
Fletcher  v.  Dysart,  9  B.  Mon.  415;  Dunlap^s 
Paley.  Agency,  171,  note  q. 
*^  Unless  the  county  court  knew  of  that  ex- 
traordinary document  in  Ridgway's  hands  and 
fully  understood  it,  there  was  no  ratification. 

OwinM  V.  EuU,  84  U.  8.  9  Pet.  629  (9: 246). 

Mr.  An^astiis  E.  WiUson  for  defendants 
in  error. 

Mr,  Justice  Lamar  delivered  the  opinion  of  ,  i  ao  i 
the  court:  l**^' 

On  the  81st  of  December,  1879,  W.  T.  Washer, 
Jacob  Danenhauer,  and  Peter  Baecker  com- 
menced an  action  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kentucky 
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agaiDSt  Bullitt  County,  in  tbat  State,  to  recover 
damages  for  breach  of  a  certain  contract  made 
between  Washer  and  the  countj»  and  after- 
wards assigned  by  Washer  to  Danenhauer  and 
Baecker,  for  the  construction  by  Washer  of  a 
bridge  oyer  Pond  Creek,  between  Bullitt  and 
Jefferson  Counties. 

A  demurrer  to  their  orighial  petition  having 
been  sustained  with  leave  to  amend,  the  defcno- 
anU  in  error,  on  the  24th  of  March,  1880,  filed 
an  amended  petition. 

The  original  and  amended  petitions  substan- 
tially aver  that  the  County  of  Bullitt,  by  iU 
duly  authorized  commissioner,  entered  into  a 
written  contract  with  plaintiff  Washer  for  the 
erection  by  him  of  a  bridge  across  Pond  Creek 
according  to  specifications,  at  prices  stipulated 
therein;  that  in  this  contract  the  county  guar- 
antied payment  for  the  entire  work;  that  the 
County  Court  of  Bullitt  County  appointed  com- 
[144]  missioners,  and  notified  Jefferson  County  there- 
of, requesting  it  to  appoint  commissioners  to 
contract  for  the  bridge;  that  beyond  the  ap- 
pointment of  such  commissionerB  Jefferson 
County  took  no  action  looking  to  any  co-opera- 
tion of  the  two  in  the  work;  that  thereupon, 
before  the  contract  was  made,  the  county  court, 
the  presiding  judge  and  a  majority  of  Uie  jus- 
tices of  the  county  being  present,  decided  that 
it  was  necessary  to  erect  the  bridge,  and  having 
exhausted  all  means  orovided  by  statute  for  se- 
curing the  aid  of  Jelierson  County  in  building 
it,  decided  to  erect  it  upon  the  responsibility  of 
Bullitt  County  alone;  that  thereafter  on  the 
16th  of  July,  1877,  the  Bullitt  County  Court, 
composed  as  aforesaid,  authorized  its  conunis- 
sioner,  J.  W.  Ridgway,  to  report  any  bids  that 
might  be  offered,  and  the  amount  of  the  same, 
ana  authorized  Uie  county  judge,  W.  Carpen- 
ter, to  receive  bids,  and  to  accept  or  reject  the 
same;  that  in  pursuance  of  that  order  the 
county  judge  accepted  the  bid  of  Washer;  tbat 
thereafter  Kidgwinr,  being  thereunto  author- 
ized by  an  order  of  the  county  court,  made  and 
entered  into  the  contract  with  Washer  for  the 
construction  of  the  bridge,  which  contract  was 
afterwards  ratified  by  the  county  court,  com- 
posed as  aforesaid,  and  said  court,  by  an  order 
duly  entered  of  record,  directed  the  levy  of 
taxes  to  pay  for  the  work  done  under  the  con- 
tract, and  the  application  of  the  moneyraised 
to  the  payment  of  the  contractors;  that  Washer 
commenced  work  under  that  contract,  and  pro- 
ceeded with  it  until  he  aod  his  assignees  were 
notified  by  the  county  to  stop  work  upon  the 
bridge;  and  that  the  aefendant  had  failed  to 
perform  its  contract,  and  to  pay  for  work  done 
thereunder,  to  the  damage  of  plaintiffs  in  the 
sum  of  $5,825.14,  for  wliich  sum  they  prayed 
judgment. 

A  demurrer  to  this  amended  petition  was  sus- 
tained by  the  circuit  court,  but  upon  writ  of 
error  from  this  court  the  judgment  was  reversed 
and  the  case  remanded.  Washer  v.  Bullitt 
County,  110  U.  8.  558  [28: 249].  The  question 
raised  by  the  pleadings  m  that  case  was,  whether 
Bullitt  County  had,' under  the  statutes  of  Ken- 
tucky, authority  to  make  the  contract  sued  on, 
by  which,  acc<uding  to  the  averments  of  the 
declaration,  it  undertook,  at  its  own  cost,  to 
build  across  a  boundary  stream  a  bridge,  one 
end  of  which  was  within  another  county. 
[145]  This  court  held  that  the  power  given  by  the 
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Kentucky  statutes  to  adjoining  counties  to 
construct  bridees  across  boundaxy  streams  at 
loint  expense  did  not  take  away  the  common- 
law  right  of  each  of  the  counties  to  construct 
such  bridges  at  its  sole  cost. 

It  also  held,  in  effect,  that  the  allegations 
of  the  petition  and  amended  petition,  being  ad* 
mitted  to  be  true  by  the  demurrer,  the  con- 
tract sued  on  must  be  held  to  have  been  made 
under  that  section  of  the  statutes  which  con- 
fers upon  the  county  court  jurisdiction  to  erect 
public  buUdings,  bridges  and  other  structures* 
and  not  under  the  section  providing  for  the 
joint  action  of  contiguous  counties,  as  was 
contended  on  behalf  of  the  plaintiff  in  error; 
and  that  therefore  the  averments  of  the  peti- 
tion disclosed  a  right  of  action  in  the  plaintiffs. 

Upon  the  return  of  the  case  to  the  circuit 
court,  Bullitt  County  filed  an  answer  specific- 
ally aenyinff  Uie  truth  of  every  material  alle- 
gation of  the  petition  and  amended  petition, 
the  chief  and  controlling  defense  being  that  the 
contract  sued  on  was  not  the  contract  of  Bullitt 
Ck>unty.  As  a  part  of  its  answer  the  county 
filed  a  complete  transcript  of  the  orders  of  its 
county  court  Plaintiffs  replied  to  the  answer, 
and  afterwards,  with  the  leave  of  the  court  and 
against  the  defendant's  objection,  filed  a  second 
amended  petition.  Issue  was  joined,  and  the 
case  was  tried  by  a  jury,  resultmg  in  a  verdict 
for  the  plaintiffs  for  the  full  amount  claimed 
by  them,  upon  which  judgment  was  rendered. 
A  motion  for  a  new  trial  having  been  overruled^ 
this  writ  of  error  was  thereupon  sued  out 

The  first  assignment  of  error,  namely:  that 
the  court  erred  in  allowing  the  second  aniended 
petition  to  be  fil^,  has  been  so  frequently  con- 
sidered and  declared  unfoimded  by  this  court 
that  it  may  be  dismissed  with  the  remark  that 
ameiMlments  are  discretionary  with  the  court 
below,  and  not  reviewable  here.  See  the  opin- 
ion of  the  court  in  the  case  of  Chapman  v. 
Barney,  decided  March  5, 1889  [anU,  800],  and 
the  authorities  there  cited.  The  same  remark 
applies  to  the  assignment  that  the  court  erred 
in  overruling  a  motion  for  a  new  triaL  At" 
kansai  VaXUy  Land  db  Cattle  Co.  v.  Mamn,  de- 
cided March  5, 1880  [arUe.  854],  and  the  cases 
there  cited. 

The  leading  assignments  of  error  sobstanti-  [146] 
ally  present  but  one  proposition,  to  wit:  con- 
ceding that  the  county  had  the  power  to  build 
the  bridge  (as  was  determined  by  this  court  on 
the  former  writ  of  error),  the  averments  of  the 
plaintiff's  petition  were  not  sustxdned  by  the 
evidence  adduced  at  the  trial,  and  the  contract 
sued  on  was  not  made  by  the  county  in  the 
mode  provided  by  law. 

The  statute  law  of  Kentucky  applicable  to 
such  contracts  made  by  a  county  is  found  in 
art  17,  §  1,  ch.  28,  of  the  General  Sututes  of 
that  State: 

Sec.  5.  "The  county  court  is  a  court  of 
record."    (Page  807.) 

Sec.  9.  "The  records  of  the  county  court 
shall  at  all  times  show  by  whom  the  court  ii 
holden.  When  the  justices  of  the  peace  com- 
pose a  part  of  the  court  the  records  must  state 
the  names  of  those  who  take  their  seats;  and 
when  a  member  leaves  the  bench  bis  aboence 
must  be  noted." 

Sec  1,  Art  8.  chap.  27.     "The  county 
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court,  except  for  the  County  of  Jefferson,  un- 
less composed  of  a  majority  of  the  justices  of 
the  peace  of  said  county  in  commission,  shall 
not  have  the  power  to  make  appropriation  of 
the  county  revenue  or  levy,  or  to  make  any 
charge  thereon  greater  than  fifty  dollars  for 
any  one  object." 

It  is  contended  that  the  contract  sued  on  was 
not  made  in  conformity  with  those  require- 
ments; that  it  was  ndther  made  nor  authorized 
by  the  county  court,  composed  of  the  county 
judge  and  a  majority  of  the  justices  of  the  peace 
of  the  county;  and  that  there  is  no  record  of  the 
county  court  so  constituted,  showinc;  that  the 
contract  was,  as  a  matter  of  fact,  autnorized  to 
be  made. 

In  order  to  test  the  soundness  of  this  posi- 
tion, it  is  necessary  to  consider  the  entire  rec- 
[147]  ord  taken  together.  In  the  first  place,  it  can- 
not be  deni^,  indeed,  the  plaintiff  in  error 
concedes,  that  there  are  a  number  of  orders 
which,  even  quoad  hoe,  come  up  to  the  re- 
quirements pf  ••orders  of  record,*  and  "of  the 
court  properly  constituted,"  having  been  made 
when  a  majority  of  the  justices  were  present. 

Among  these  are — 

First  The  order  of  June  18, 1877.  This  or- 
der recognized  Bidgway  as  commissioner;  it 
adjudicated  the  necessity  of  erecting  the  bridge; 
it  adopted  the  Brawner  site  for  that  bridge;  and 
it  appointed  Bid^ny  a  commissioner  to  con- 
fer with  a  comml^ioner  from  Jefferson  Coun- 
ty concerning  plans  and  specifications,  and  cost. 

Second.  The  ordtr  of  July  16.  1877.  This 
order  appropriated  $600  for  the  building  of  the 
bridge  at  the  Brawner  she;  it  directed  the  com- 
missToners  to  report  plans  and  specifications, 
and  the  bids  made;  it  authorizea  the  County 
Judge  (W. Carpenter)  to  receive  bids  and  to  ac- 
cept or  reject  the  same  as  he  might  think  prop- 
er, lookingto  the  interest  of  the  two  counties. 

Third.  The  second  order  of  November  19, 
1877,  which  appropriated  $600  for  the  bridge. 

Fburth.  The  order  of  November  18,  1878. 
This  order  showed  a  levy  of  a  tax  on  the  tax- 
able property  of  the  county  for  the  purpose  of 
paying  for  the  bridge;  a  recognition  of  Washer 
as  contractor  for  building  the  bridge  and  of 
Danenhauer  and  Baecker  as  his  assignees;  and 
an  allowance  to  them,  as  such  assignees,  in 
part  payment  of  the  bridge. 

Fifth.  The  order  of  November  18,  1879. 
This  order  appointed  a  committee  to  examine 
the  work  on  the  bridge,  and  to  report 

Sixth.  The  order  of  January  19,  1880.  This 
order  confirmed  the  committee's  report  and 
dischax:gcd  the  committee. 

Such  is  that  portion  of  the  record  which  is 
admitted  to  be  the  record  of  the  court  "prop- 
eriv  constituted."  It  is  claimed  that  the  rec- 
ord is  defective  in  the  following  particulars: 

It  gave  neither  the  judge  nor  the  commis- 
sioner power  to  contract;  although  it  is  con- 
ceded that  the  power  was  given  to  the  county 
judge  to  accept  bids.  The  alleged  contract 
does  not  appear  to  have  been  reported  to  the 
1148]  court;  nor  was  there  any  note  of  record  that  it 
was  made  by  Rldgway;  nor  was  the  contract 
ever  filed;  nor  does  it  show  that  the  county 
Judge  accepted  it.  And  lastly,  while  the  rec- 
ord shows  a  knowledge  of  the  fact  that  a  con- 
tract existed,  and  was  with  the  defendants  in 
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error,  yet  it  docs  not  show  a  knowledge  of  the 
fact  that  the  contmct  assumed  to  bind  BuUitl 
County  for  the  whole  cost. 

Now,  inasmuch  as  the  record  does  show  af- 
firmatively an  adjudication  of  the  necessity  of 
the  contract ;  an  appropriation  for  the  pre- 
liminary work;  the  appointment  of  an  agent 
(Carpenter)  to  make  the  contract;  and  a  recog- 
nition of  the  contract  by  directing  the  levy  of 
taxes  to  pav  the  contractor  and  nis  assignees 
for  the  work  done— we  do  not  think  it  neces- 
sary, in  order  to  fix  a  liability  upon  the  county 
that  the  record  should  also  show,  affirmativelv, 
the  existence  of  those  outside  incidents  which, 
as  enumerated,  it  does  not  set  out 

The  case  of  Mereer  Oountv  Court  v.  Kentucky 
River  Navigation  Co.  8  Bush,  800,  much  relied 
on  and  quoted  from  by  counsel  for  plaintiff  in 
error,  is,  as  a  brief  analjrsis  will  show,  inapplic- 
able to  the  controversy  in  the  present  case. 

An  Act  of  the  Kentucky  Legislature,  passed 
in  1865  to  incorporate  the  Kentucky  River 
Navigation  Company,  provided  in  one  of  ita 
sections:  "That  the  county  courts  of  the 
several  counties  bordering  on  the  Kentucky 
River,  .  .  .  mav  on  the  application  of  the  cor- 
poration named,  ...  a  majority  of  all  the 
justices  of  the  peace  being  present,  subscribe 
stock  in  said  company,  and  levy  a  tax  on  all 
taxable  property  of  said  county  sufficient  to  pay 
the  whole  amount  of  said  subscription  in  three 
years  from  the  time  it  was  made,  which  tax 
shall  be  collected  in  all  respects  as  taxes  for 
state  revenue  are  now  collected."  The  Mercer 
County  Court,  a  majority  of  the  justices  being 
present,  made  an  order  "that  the  sum  of 
seventy*five  thousand  dollars  be  directed  to  be 
subscribed,"  and  appointed  one  Joseph  A. 
Thompson  a  commissioner  to  subscribe  the 
same  in  the  Kentucky  River  Navigation  Com- 
pany. The  (Jarrard  County  Court  in  like 
manner  made  an  order  that  the  sum  of  one 
hundred  thousand  dollars  should  be  subscribed 
on  the  part  of  Gkurrard  County  and  also  ap- 
pointed an  agent  to  subscribe  the  same  in  said 
company,  in  pursuance  of  said  orders  the 
subscriptions  were  made  by  the  persons  ap- 
pointed, on  the  books  of  the  company,  for  and 
on  behalf  of  each  of  said  counties  by  its  agent. 
The  court  held  that  the  above  orders  and  sub- 
scriptions were  not  binding,  and  did  not 
amount  to  contracts  of  subscription,  because 
the  county  court  had  no  authority  under  the 
statute  to  appoint  a  commissioner  or  agent  to 
make  the  subsdription. 

The  decision  was  simply  that,  where  the 
county  court,  assuming  to  act  under  a  special 
statute,  whereby  was  deleg»ted  to  that  court  the 
extraordinary  power  of  determining  whether 
a  county  shoula  subscribe  in  aid  of  the  Navi- 
gation Company,  and  of  making  such  subscrip- 
tion, undertook  to  appoint  an  agent  to  make 
the  subscription,  such  appointment  was  void  as 
being  unauthorized  by  law.  The  whole  ques- 
tion was,  as  to  the  power  to  appoint  the  agent; 
and  the  court  held  that,  as  no  such  power  to 
appoint  existed,  the  court  could  not  bind  the 
county,  except  by  an  order  which  itself 
amounted  to  a  subscription,  and  which  must  be 
made,  as  evidenced  by  the  record  alone,  when 
a  majority  of  the  justices  were  present  The 
court,  however,  clearly  recognized  the  principle 

887 


IM 


152-167 


SUPBBMB  COUBT  OF  THE  UnITBD  StATBS. 


Oct.  T&BM, 


that  it  was  Ic^^lly  possible  to  imply  a  subscrip- 
tion from  the  subsequent  adoption  and  ratifica- 
tion by  a  full  court  of  the  act  of  Thompson. 

Now,  in  the  case  at  bar,  the  power  to 
appoint  an  agent  or  commissioner  is  undeniable, 
and  is  not  challenged.  On  the  contrary,  it  is 
admitted.  So  SLm>  is  it  shown  that  the  agent 
(Carpenter)  was  appointed.  And,  as  we  have 
seen,  one  of  the  orders  of  the  court  imports  up- 
on its  face  a  knowledge  of  the  contract  made 
by  its  commissioner,  and  amounts  to  a  ratifica- 
tion of  such  contract. 

The  well  settled  maxim  that  a  court  of  record 
can  act  only  through  its  orders  made  of  record, 
when  applied  to  judicial  proceedings,  means 
that  where  the  court  must  itself  act,  and  act 
directly,  that  action  must  always  be  evidenced 
by  the  reconi.  But  in  this  instance,  where  a 
body  has  large  administrative  and  executive 
powers,  and  is  by  law  authorized  to  appoint 
agents,the  principle  cannot  be  so  extended  as 
to  mean  that  all  the  acts  of  its  agents  shall 
appear  of  record. 
1160]  ^^^  county  court  of  Kentucky  is,  by  the 
'"'  statute  of  that  State,  constituted  tne  executive 

body  of  the  county,  and  invested  with  the  im- 
portant and  usual  powers  of  a  county  to  keep 
in  repair  public  buildings,  brid^,  and  other 
structures,  and  to  superintend  me  same,  over 
highways  and  ferries,  provision  for  the  main- 
tamance  of  the  poor,  the  laying  and  collecting 
of  taxes,  the  appropriation  of  the  county  rev- 
enue, the  appointment  of  many  county  officers, 
and  to  manage  all  the  fiscal  affairs  of  the 
county,  with  many  other  powers,  not  less  im- 
portant, appertaining  to  the  administration  of 
county  government.  The  sole  fact  that  its 
proceedings  as  a  court  of  law  are  of  record 
cannot,  in  our  opinion,  deprive  it  of  the  power 
to  appoint,  by  record,  agents  to  make  contracts, 
and  to  transact  business  not  of  record. 

With  regard  to  the  contention  that  the  com- 
missioner exceeded  the  authority  given  by  bhid- 
ing  Bullitt  County  to  pay  for  the  entire  work, 
an  examination  of  the  county  record  shows 
that  whilst  the  court  sought  to  secure  joint  ac- 
tion with  Jefferson  County  in  building  the 
bridge,  it  determined  to  proceed  without  that 
county,  if  necessary.  Especially  is  this  shown 
by  the  order  of  July  16,  1877,  authorizing 
Carpenter  alone  to  accept  bids  without  the  co- 
operation of  Jefferson  County. 

But  this  point  is  disposed  of  by  this  court  in 
its  decision  on  the  demurrer  above  mentioned: 
**  Nothing  further,"  says  the  court.  **  could  be 
done  under  sections  36  and  87.  Bullitt  County, 
therefore,  fell  back  upon  the  power  conferred 
by  section  1  of  article  16,  chapter  28,  and  made 
a  contra^  by  tohich  it  became  reeponeible  for  the 
entire  eoet  if  the  bridge.  Its  power  to  do  this, 
we  think,  was  clear."  110  XL  8.  566,  567  [28: 
251.  252]. 

It  is  contended  that  the  court  erred  in  admit- 
ting, as  evidence  of  the  breach  of  the  contract 
by  Bullitt  County,  the  letter  of  the  presiding 
iudge  of  the  county  court  to  Washer  notifying 
him  to  stop  all  work  upon  the  bridge  immedi- 
ately, or  that  proper  proceedings  will  be  insti- 
tuted to  stop  the  same. 

The  ground  upon  which  this  objection  rests 
is,  that  the  power  to  direct  the  contractor  to 
discontinue  the  work  resided  only  in  the  county 
court,  composed  of  the  county  judge  and  a 
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majority  of  the  justices,  and  that  the  court  so  [151] 
composed  could  authorize  such  notice  only  by 
an  order  to  that  dtect  entered  of  record. 

We  do  not  concur  in  the  proposition  that 
such  action  of  the  county  court,  evidenced  by 
its  record,  was  necessary  to  authorize  the  pre* 
siding  judge  to  direct  the  contractor  to  stop  Umb 
work.  When  that  court,  constituted  as  Um 
law  requires  for  such  purpose,  and  in  the  man- 
ner prescribed,  entered  into  the  contract  aoed 
on,  and  charged  the  county  with  Uie  amount 
specified  therein,  its  jurisdiction  in  that  special 
mode  of  organization  extended  no  farther.  It 
then  became  the  legitimate  province  of  the 
county  court,  held  by  the  county  judge  alone, 
to  superintend  and  control  the  erection  of  the 
structure.  According  to  the  settled  course  of 
decisions  in  the  highest  court  of  Kentucky,  the 
justices  of  the  peace  do  not  form  a  necenary 
part  of  the  county  court,  except  when  sitting 
as  a  court  of  claims,  or  when  engaged  in  ap- 
propriating the  revenues  of  the  coun^,  levying 
taxes,  laying  charges  upon  the  coun^,  submit 
tinff  questions  of  taxation  to  a  popular  vote, 
and  making  subscriptions  to  stock  in  ndlroada. 
Upon  no  oUier  occasion,  and  with  reference  to 
no  other  matters,  is  the  concurrence  of  the 
justices  of  the  peace  necessary.  Gen.  Stat.  Ey. 
278,  c.  27,  art  8,  §1;  Id.  806,  a  28,  art  17, 
^§  1  and  2.  AU  the  powers  of  the  court,  whidi 
do  not  come  within  these  enumerated  excep- 
tions, are  exercised  exclusively  by  the  county 
court  presided  over  by  the  county  judge  alone. 
Qen.  Stat  Ey.  804  to  807,  inclusive.  And,  as 
a  general  rule,  when  any  power  is  conferred  or 
duty  imposed  by  statute  upon  the  county  court, 
the  term  is  understood  to  mean  a  court  held  by 
the  presiding  judge  alone,  and  not  in  conjunc- 
tion with  the  justices,  and  should  be  held  so  to 
mean  even  when  used  In  connection  with  fiscal 
matters,  if  it  relates  to  mere  ministerial  duties. 
Bowling  Oreen  d  M.  R  Co.  v.  Warren  OomMff 
Court,  10  Bush,  711 ;  Meriwether  v.  Muklenbvrg 
County  Court,  120  U.  8.  854,  857  [80: 658,  654] 
and  cases  there  cited. 

When,  therefore, Washer  received  the  formal 
and  official  notice  to  stop  work,  signed  by  the 
judge  of  the  county  court  and  the  county  aV 
tomey,  he  was  not  bound,  before  obeying  it, 
to  examine  the  records  of  that  court  to  ascer-  [152] 
tain  whether  it  was  authorized  by  an  order 
made  by  the  judge  in  conjunction  with  the 
justices  and  duly  entered  of  record;  but  he 
was  Justified  in  stopping  iounediately,  as  di- 
rected, and  in  resorting  to  his  action  upon  the 
contract  We  are  of  opinion  that  no  principle 
of  law  or  of  fair  dealing  is  violated  by  hold- 
ing a  municipal  corporation  to  a  contract  thus 
made  within  its  lawful  powers  and  by  its  law- 
fully constituted  authority. 

For  these  reaeone  the  judgment  tf  ths  OrcuU 
Court  ii  e^firmed. 


SQUIRE  B.  BJJDE0tal,Admn.,et  al..  [152] 

e. 
JOHN  M.  WESTCOTT  et  ai.,  Exra. 

(Bee  8.  C.  Beporter>sed.  1B-If7.> 

Assignment  of  letters  patent—protisions  of  as  i$ 
profits— power  of  attorney  in  sam»-~ffeet  of-^ 
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trusUesaUi  of  licenses,    wTien  measure  of 
damages — royalty — actual  damages. 

1.  A  provlsiOD.  Id  an  absolute  assiflromentof  let- 
ters patent  made  by  the  patentee,  that  the  net 
proilts  arising  from  nlcs,  royalties,  settlements  or 
other  source,  are  to  be  divided  between  the  parties 
to  the  aeslffnment  so  as  to  give  the  patentee  one 
fourth  thereof,  does  not.  In  any  respeot^  modify 
or  limit  the  absolute  transfer  of  tiUe. 

3.  A  clause  in  such  assignment,  appointing  the 
assignees  attorneys  of  the  assignor  with  authority 
to  use  his  name  in  the  management  of  thcbusmess, 
does  not  restrict  in  any  way  the  power  of  the  as- 
aijrnees  after  the  transfer  of  the  property. 

8.  l%e  a^ii^mees  do  not  hold  the  property  under 
aiich  an  assignroont  as  trustees  for  the  benefit  of 
the  patentee:  they  are  only  trustees  for  him  of  one 
fourth  of  the  profits  which  may  be  received  by 
them. 

4.  Where  there  has  been  such  a  number  of  sales, 
by  a  patentee,  of  licensee  to  make,  use  and  sell  his 
patents  as  to  establish  a  regular  price  for  a  license, 
that  price  may  be  taken  as  a  measure  of  damages 
against  infringers;  but  sales  of  licensee  made  at 
ix;riods  years  apart  will  not  establish  any  rule  on 
the  subject  nor  determine  the  value  of  the  patent. 

5.  In  order  that  a  royalty  may  be  accepted  as  a 
measure  of  damages  against  an  Infringer,  it  must 
tx*  paid  or  secured  l)efore  the  infringement  com- 
pluincd  of  and  it  must  be  paid  by  such  a  number  of 
persons  as  to  indicate  a  general  acquiescence  in  its 
reasonableness  and  it  must  be  uniform. 

U.  Actual,  not  speculative,  damages  must  be 
eliown  and  by  clear  and  definite  proof  to  warrant  a 
recovery  for  the  infringement  of  a  patent. 

[No.  187.1 
Argued  March7,lS89.  Decided  March  13,1889. 

• 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  In- 
diana, in  favor  of  complainants  for  damages 
for  infringement  of  patents.    Reversed. 

[153]     Statement  by  Mr.  JutUce  Field: 

The  original  complainants,  John  W.  West- 
cott  and  Charles  W.  West,  allege  in  their  bill 
that  they  are  the  owners,  bj  assignment  from 
the  patentee,  of  two  patents  to  Hiram  Moore 
for  imnrovements  in  seeding  machines,  one 
issued  JS^ovember  20,  1860,  and  extended  for 
seven  years  from  November  20,  1874,  and  the 
other  issued  March  28,  1861,  for  seventeen 
years;  that  since  the  assignment  the  defendants 
have  made,  used,  and  sold  seeding  machines  in 
the  District  of  Indiana,  and  in  various  other 
places  in  the  United  States,  without  the  con- 
sent or  license  of  the  complainants  and  in  in- 
fringement of  their  patents;  and  that  the  de- 
feudants  are  still  engaged  in  such  unlawful  acts. 
The  complainants  therefore  pray  that  the  de- 
feudants  may  upon  their  best  knowledge  and  in- 
formation answer  as  to  the  matters  alleged,  and 
be  compelled  to  account  for  and  pay  to  the  com- 

Slainants  the  profits  acquired  by  them  and  the 
amages  sustained  by  the  complainants,  and 
be  enjoined  from  making,  ushig  and  vending 
the  said  machines,  or  any  part  thereof,  or  any 
aeedinfi:  machine  made  in  accordance  therewith, 
or  similar  to  those  heretofore  made,  used  and 
sold  by  them.  The  bill  was  filed  in  March, 
1876.  An  answer  was  filed  in  June  follow- 
ing, in  which  the  defendants  admit  that  they 
have  been  and  are  engaged  in  the  manufact- 
ure and  sale  of  seeding  machines,  but  deny 
that  they  infringe  either  of  the  patents  or  any 
of  the  rights  pf  the  complainants  under  them, 
or  that  the  complainants  have  been  thereby  de- 
prived of  any  profits.  Thev  also  deny  that 
Hiram  Moore  was  the  first  and  original  inventor 
of  the  alleged  improvements  described  and 
claimed  in  the  patents,  and  designate  several 
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patents  previously  issued  which,  as  they  allege, 
embody  the  subslantial  and  material  parts  of 
the  invention  claimed. 

In  March,  1881,  an  amendment  to  the  answer 
was  allowed,  in  which  the  defendants  deny 
that  the  complainants  have  such  title  to  the 
patents  as  to  enable  them  to  maintain  the  suit 
against  the  defendants,  setting  up  that  on  the 
lOth  of  November,  1874,  the  complainant 
Westcott,  by  an  instrument  in  writing,  assi^ed 
to  Isaac  Einsey  and  Aaron  Morris  an  undivided 
part  of  his  interest  in  the  patents,  which  instru- 
ment is  recorded  in  the  Patent  Office  of  the 
United  States,  and  that  on  the  4th  of  Feb- 
ruary, 1879,  the  said  Isaac  Kinsey  assigned  one 
twelfth  interest  in  the  patents  to  one  Lowell 
L.  Lawrence  and  the  Wayne  Agricultural 
Company,  which  assignment  is  also  on  record 
hi  the  Patent  Office. 

A  replication  to  the  answer  having  been  filed, 
proofs  were  taken,  and  among  other  things 
the  assipiment  by  Moore,  the  patentee,  to  the 
coinplaiuants,  and  the  assignment  by  Westcott 
to  Kinsey  and  Morris,  mentioned  in  the  bill 
and  answers  were  produced.  They  are  as  fol- 
lows, omitting  such  parts  as  are  not  material  to 
the  questions  presented: 

Assignment  of  Moore  to  Westcott  and  West  and 
contract  between  them. 

''This  agreement  made  this  sixth  day  of  Oc- 
tober, Anno  Domini  one  thousand  eight  hun- 
dred and  seventy-four,  by  and  between  Hiram 
Moore,  residing  near  Ripon,  in  the  County  of 
Fond  du  Lac,  and  State  of  Wisconsin,  party 
hereto  of  the  first  part;  Charles  W.  West,  of 
Cincinnati,  in  the  County  of  Hamilton,  and 
State  of  Ohiojparty  hereto  of  the  second  part, 
and  John  M.  Westcott,  of  Milton,  in  the  County 
of  Wayne,  and  State  of  Indiana,  party  hereto 
of  the  third  part,  witnesseth: 

"That  whereas  sundry  letters  patent  of  the 
United  States  heretofore  have  been  granted  to 
said  Moore,  which  said  letters  patent  are  re- 
spectively numbered,  entitled,  and  dated  as 
follows  to  wit:  No.  80,685,  dated  Noyember 
20th,  1860  and  enitled,  'Improvement  in  Seed- 
Drills.'  and  No.  81,819,  dated  March  26th,  1861. 
and  entitled  'Improvement  in  Seed-Drills;'  and 
whereas  the  said  Moore  is  Justly  indebted  unto 
the  said  Charles  W.  West  in  the  full  sum  of 
ten  thousand  dollars,  for  money  advanced  to 
aid  him,  the  said  Moore,  in  perfecting  his  in- 
ventions, and  is  desirous  of  securing  the  repay- 
ment of  the  same;  and  whereas  the  said  Westcott 
is  desirous  of  acquiring  an  interest  in  the  inven- 
tions and  letters  patent  aforesaid,  and  in  any 
reissue,  renewal,  or  extension  thereof:  Now, 
therefore, 

"Know  all  men  by  these  presents,  that,  for 
and  in  consideration  of  the  premises,  and  of  the 
sum  of  five  dollars  in  lawful  money,  to  me  in 
hand,  by  the  said  Westcott  and  West,  before 
the  execution  hereof,  paid,  and  of  other  valua- 
ble considerations,  me  thereunto  moving,  I,  the 
said  Hiram  Moore,  do  hereby  assign,  sell,  and 
set  over  unto  the  said  Charles  W.  West  and 
John  M.  Westcott  the  entire  right,  title,  and  in- 
terest in  and  to  the  letters  patent  aforesaid, 
and  in  and  to  the  inventions  and  improvements 
represented,  shown,  or  described  therein,  in- 
cluding any  renewal,  reissue,  or  extension 
thereof,  the  same  to  be  held  and  enjoyed  by 
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the  said  West  aod  Westcott,  and  their  legal 
represeDtatives,  as  fully  and  entirely  as  the 
same  would  have  been  held  and  enjoyed  by  me 
had  this  assignment  and  sale  not  been  made,  to 
the  full  end  of  any  term  or  terms  for  which  the 
letters  patent  aforesaid,  or  either  of  them,  have 
been,  or  hereafter  may  be,  granted,  reissued, 
renewed,  or  extended. 

"I  hereby  further  agree  to  sign  such  lawful 
papers,  and  do  such  lawful  acts  as  may,  by  the 
counsel  learned  in  law,  of  the  said  West  and 
Westcott,  be  deemed  necessary  or  expedient  in 
order  to  obtain  an  extension  or  reissue  of  the 
patents  aforesaid,  or  to  assert,  maintain,  or  de- 
fend the  rights  secured  by  said  letters  patent. 
It  is  expressly  understood,  however,  that  the 
costs  and  charges  of  the  proceedings  aforesaid 
shall  be  defrayed  by  said  West  and  Westcott, 
as  bereinafter  provided. 

"In  consideration  of  the  premises,  I  hereby 
further  make,  constitute,  and  appoint  the  said 
Charles  W.  West  and  John  M.  Westcott  my 
true  and  lawful  attorneys  in  law  and  in  fact, 
with  power  irrevocable,  giving  and  granting  to 
them  full  and  exclusive  and  unreserved  power 
and  authority,  for  me  and  in  my  name,  place 
and  stead,  to  assume  and  take  upon  themselves 
the  entire  and  exclusive  management  and  con- 
trol of  the  aforesaid  letters  patent,  and  of  each 
and  every  one  of  them,  and  to  dispose  of  all 
the  rights,  title  and  interest  which  I  have  un- 
der the  same,  and  under  each  and  every  of 
them,  for  such  price  or  prices,  upon  such  terms, 
and  to  such  persons,  and  for  such  place  or 
places,  as  they,  my  said  attorneys,  shall  deem 
proper,  and  in  my  name,  place  and  stead,  and 
as  my  own  proper  act  and  deed,  to  sign,  seal. 
[156]  deliver  and  acknowledge  all  such  dc^s  and 
instruments  of  writing  as  shall  be  necessary  or 
proper  for  the  granting  or  licensing  to  others 
the  said  rights  under  the  said  letters  patent, 
and  to  each  and  every  of  them,  and  to  ask,  de- 
mand, sue  for  and  receive  the  price  of  fees,  or 
any  part  or  parts  thereof,  paid  or  payable  for 
such  grants  or  licenses,  and  in  my  name  to  exe- 
cute and  deliver  receipts  and  acquittances 
therefor,  and  in  my  name  to  bring  to  account 
and  reckoning,  ana  to  ask,  demand,  sue  for 
and  recover  and  receive  of  and  from  all  and  any 
person  whomsoever,  who  may  have  been,  or 
may  be,  manufacturing  or  selling  said  drills 
containing  the  improvements  aforesaid,  or  by 
any  or  either  of  them,  such  reasonable  price  or 
fee  for  such  use  of  said  improvements,  or  either 
of  them,  as  my  said  attorneys  shall  deem  proper 
and  reasonable,  .  •  .  and  generally  to  do 
and  perform,  and  execute  in  my  name  as  afore- 
said, all  and  whatever  other  acts,  matters,  and 
things  that  they  may  deem  expedient  and  req- 
uisite, or  may  be  advised  to  do  in  and  about 
the  premises,  as  fully  and  effectually,  to  all 
intents  and  purposes,  as  if  I  myself  were  pres- 
ent and  did  the  same,  I,  the  said  Hiram  Moore, 
hereby  ratifying,  allowing  and  confirming, 
and  ameing  from  time  to  time,  and  all  times 
hereafter,  to  ratify,  allow  and  confirm  as  good 
and  valid  all  and  whatsoever  the  acts,  matters 
and  things  which  my  said  attorneys,  or  thdr 
substitute,  shall  lawfully  do,  or  cause  to  be 
done,  in  and  about  the  premises,  by  virtue  of 
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"The  said  John  M.  Westcott,  for  his  part, 
agrees,  at  his  own  cost  and  charges,  to  procure 
the  extension  of  said  letters  patent,  November 
20,  1860,  now  pending,  if  practicable,  includ- 
ing the  expenses  already  incurred  as  well  as 
those  which  hereafter  may  be  incurred  in  said 
behalf,  which  sum  is  to  be  paid  absolutely 
whether  said  extension  is  granted  or  not,  and 
in  no  event  is  any  part  of  said  sum  to  be  re- 
claimed from  or  refunded  or  repaid  by  said 
Moore,  or  to  be  deducted  from  the  sum  or  sums 
collected  under  said  patents. 

*'It  is  hereby  covenanted  and  agreed,  by  and 
between  the  parties  hereto,  as  follows:  That 
from  the  sum  or  sums  collected  under  the  let> 
ters  patent  aforesaid,  from  sales,  royalties,  or  [157] 
settlements,  or  from  any  other  source,  shall 
first  be  deducted  the  costs,  charges,  and  ex- 
penses of  collecting  the  same,  including  all  lit- 
igation expenses  save  those  of  the  extension 
application,  and  then  the  net  profits  or  receipts 
shall  be  divided  among  the  parties  hereto  as 
follows:  To  Hiram  Moore,  or  his  legal  repre- 
sentatives, one  fourth  part;  to  C.  W.  West,  or 
his  legal  representatives,  one  fourth  part;  to 
John  M.  Westcott,  or  his  legal  representatives, 
one  half  part.  In  case  of  loss  or  failure  to  real- 
ize any  profit  under  said  patents,  all  liti^ion 
expenses  aforesaid  are  to  be  paid  by  said  West- 
cott, it  being  expressly  understood  by  the  par- 
ries hereto  that  under  no  circumstances  are  said 
Moore  or  West  to  incur  any  obli^tion,  or  be 
under  any  liabilities  for  said  expenses.  It  is 
further  agreed  that  John  M.  Westcott  is  to  make 
no  charge  for  his  own  time  spent  in  this  behalf, 
nor  is  said  West  to  make  any  charges  for  his 
services. 

"It  is  also  expressly  understood  that  said 
Moore's  interest  is  to  continue  during  and 
throughout  the  extended  time  of  the  patent  of 
November  20,  1860.  Should  such  extension 
be  granted  the  parties  hereto  hereby  agree  in 
go<^  faith  to  perform  the  covenants  between 
them  made. 

"In  testimony  whereof,  the  parties  hereto 
have  affixed  their  hands  and  se&ls,  the  day  and 
year  fii:st  above  written. 

"In  presence  of     Hiram  Moorb. 
"Wm. D.Baldwin.    C.  W.  West.         [Seal]'' 
"Mary  T.  Palmer.    J.  M.  Westcott. 

Aisignment  cf  Westcott  to  Morris  and  Kinsey, 
and  contract  bottoeen  than, 

•*  Whereas,  heretofore,  to  wit,  October  6th, 
1874,  Hiram  Moore,  of  Fond  du  Lac  County, 
Wisconsin,  Charles  W.  West,  of  Cincinnati, 
Ohio,  and  John  M.  Westcott,  of  Milton,  Indi- 
ana, entered  into  a  contract  and  article  of 
agreement  in  relation  to  certain  improvements 
in  grain  drills,  for  which  letters  patent  have 
been  issued  to  said  Moore,  No.  30,6S5,  dated 
November  20tb,  1860,  and  No.  81,819,  dated 
March  26th,  1861,  in  which  agreement  amongst 
other  tbinp,  the  said  Moore  assigns  and  con- 
veys to  said  West  one  fourth,  and  to  said  West- 
cott one  half,  and  retains  to  himself  one  fourth  [158] 
of  said  interest,  contained  in  said  letters  pa- 
tent, for  said  improvements  in  said  grain  or 
seed-drills; 

"In  said  assignment,  said  Westcott,  on  bii 
part,  agrees,  at  his  o?m  ooet  and  charges,  to 
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procure  Uic  extcnsioD  of  said  letters  patent  of 
November  20lh,  18G0,  includioff  expenses  al- 
ready incurred,  as  well  as  those  that  may  here- 
after occur. in  said  behalf,  to  be  paid  whether 
such  extension  be  granted  or  not,  and  in  no 
event  is  said  sum,  or  any  part  thereof,  to  be 
reclaimed  from  or  refunded  by  said  Moore,  and 
that  from  sums  collected  under  said  letters  pa- 
tent, from  sales,  royalties,  or  settlements,  or 
from  any  other  source,  shall  first  be  deducted 
the  costs,  charces  and  expenses  of  collecting 
the  same,  including  all  litii^ation  expenses,  save 
those  of  the  extension  application,  and  then  the 
net  profits,  or  receipts,  shall  be  divided  among 
said  parties;  to  said  Moore  one  fourth,  said 
West  one  fourth,  and  said  Westcott  one  half 
part.  In  case  of  loss  or  failure  to  realize  any 
profits  under  said  patent,  all  litigation  expenses 
aforesaid  are  to  be  paid  by  said  Westcott,  said 
Moore  or  West  to  be  under  no  liabilities  for 
said  expenses.  Said  Westcott  is  to  make  no 
charge  for  his  own  time  spent  m  this  behalf, 
nor  is  said  West  to  make  any  charge  for  his 
services;  said  Moore's  interest  is  to  continue 
during  and  throughout  the  extended  term  of 
the  patent  of  November  20th,  1860,  should  such 
extension  be  granted; 

'•And  whereas,  in  consideration  of  the  fore- 
going, Isaac  Kinsey  and  Aaron  Morris,  of  Mil- 
ton, m  Wayne  County,  Indiana,  are  desirous 
of  obtaining  an  interest  in  said  letters  patent, 
they  hereby  agree  to  and  with  said  John  M. 
Westcott,  of  the  same  place,to  severally  take  an 
equal  interest  with  him  in  the  same; 

"Therefore,  this  article  of  agreement  witness- 
eth:  That  said  John  M.  Westcott  hereby  agrees 
to  and  with  said  Isaac  Kinsey  and  Aaron  Mor- 
ris, and  does  hereby  set  over  and  assi^  to  each 
of  them  one  third  part  of  his  one  half  interest, 
retaining  one  thlra  part  himself  in  said  letters 

Satent;  and  said  Einsev  and  Morris,  full  un- 
erstanding  the  original  agreement  mentioned, 
do  hereby  agree  to  and  with  said  Westcott,  to 
[159]  be  at  one  third  expense  each  with  said  West- 
cott, jointly,  asset  forth  in  said  agreement,  and 
shall  be  equally  entitled— and  receive  one  third 
profit  or  proceeds,  if  any,  in  said  one  half  in- 
terest, and  in  all  things  pertaining  hereto  to  be 
governed  by  this  and  the  originalcontract  and 
agreement 

"In  witness  whereof,  we  have  hereunto  set 
our  hands  and  affixed  our  seals,  this  10th  day 
of  November,  1874. 

"J.  M.  Westcott.  [Seal. 

"Isaac  Eiksbt.        'Seal. 

"Aaron  Mobbib.  [Seal.^ 
In  May,  1881,  the  case  was  brought  to  a 
hearing  on  the  pleadings  and  proofs,  and  the 
court  held  that  tne  patents  to  Moore  were  valid; 
that  he  was  the  original  and  first  inventor  of 
the  improvements  specified  in  them,  and  that 
the  title  to  them  was  vested  in  the  complain- 
ants; that  the  defendants  had  infringed  the 
first  and  second  claims  of  the  patent  of  1860, 
and  the  sixth  claim  of  the  patent  of  1861,  and 
that  complainants  were  entitled  to  recover  the 
profits  and  gains  which  had  accrued  to  the  de- 
fendants from  the  manufacture,  use,  and  sale 
of  the  improvements  specified  in  those  claims; 
and  ordered  a  reference  to  one  of  the  masters 
of  the  court  to  ascertain,  .state,  and  report  an 
account  of  the  gains  and  profits  which  the  de- 
fendants or  either  of  them  had  received  by  in- 
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fringing  the  said  claims,  as  well  as  the  dam- 
ages the  complainants  had  sustained  thereby* 

The  master  thereupon  proceeded  to  comply 
with  the  order,  and  on  the  6th  of  December, 
1888,  made  his  report  to  the  court.  That  re- 
port is  not  contained  in  the  recoM,  but  from, 
references  to  it,  and  quotations  from  it  in  the 
opinion  of  the  court  in  considering  exceptions^ 
taken  to  it,  it  appears  that  he  reported  that  the 
complainants  waived  all  claim  for  profits,  and 
relied  upon  the  proofs  produced  as  establish 
ing  a  fixed  license  fee  or  royalty  as  the  meas- 
ure of  damages.  After  stating  the  testimony 
of  the  witnesses  who  had  been  examined  on 
the  point,  he  said  that  it  was  very  difficult  to 
determine  from  this  evidence  whether  it  made 
proof  of  such  an  established  royaltv  or  license 
fee  as  furnished  a  criterion  upon  which  to  esti- 
mate complainants'  damages. 

The  proof  on  the  subject  of  damages  was      [1* 
thus  stated  in  his  report: 

"It  is  proved  that  the  Wayne  Agricultural 
Com{>any  paid  the  royalty  of  $1  for  one-horse 
machines  and  $2  for  two-horse  machines  for 
four  years — a  sum  which,  in  the  absence  of 
evidence  to  the  contrary,  may  be  regarded  as 
reasonable.  Mast  &  Co.  paid  between  ^,000 
and  $8,000  in  cash  and  conceded  privileges, 
which  Westcott  estimates  to  have  been  worth 
as  much  more,  for  infringement.  It  is  true 
Westcott  threatened  suit,  and  when  money  is 
paid  under  threat  of  suit  merely  as  the  price  of 
peace,  it  furnishes  no  evidence  of  the  amount 
or  vidue  of  the  real  claim  in  dispute;  but  th& 
settlement  made  shows  that  Westcott  was  paid 
something  substantial  for  the  infringement, 
and  that  the  fear  of  litigation  was  a  small  ele- 
ment of  the  settlement  itself. 

Westcott  says  that  he  arrived  at  the  amount 
by  his  estimate  of  the  number  of  the  machines 
made  by  Mast  &  Co.  and  other  considerations 
which  are  explained  in  Mast's  deposition. 
Mast  says  no  estimate  was  made  of  the  number 
of  machines. "  *  *  Westcott  says  he  gave  licenses 
like  the  one  attached  to  his  aeposition  to  Mast 
&  Co.,  and  to  English  &  Over.  Mast  was  ex- 
amined  but  not  interrogated  on  that  point.  Mr. 
English,  the  active  man  in  the  firm  of  English 
&  Over,  says  he  does  not  recollect  whether 
they  took  a  license  or  not" 

Notwithstanding  the  difficulty  expressed  by 
him,  the  master  reported  that  the  aefendant» 
bad  made  and  sold  800  infringing  one-horse 
machines,  and  that  complainants'  cuimages  on 
that  account  were  $800;  and  that  defendants 
had  made  and  sold  800  infringing  two-horse 
machines,  and  that  complainant's  damages  on 
that  account  were  $1,600,  making  $2,400  dam- 
ages in  full.  The  court,  after  a  niU  considera- 
tion of  the  exceptions,  came  to  the  conclusion 
that  without  further  evidence  the  complain- 
ants were  entitled  to  only  nominal  damages,, 
and  entered  an  order  that  the  case  be  recom- 
mitted to  the  master,  with  directions  to  admit 
further  evidence  as  to  damages,  and  to  report 
the  same,  with  his  conclusions  of  law. 

On  the  28d  of  April,  1885,  the  master  made 
a  second  report,  in  which  amone  other  things 
he  stated  that  the  additional  evidence  taken  by  [^ 
him  did  not  strengthen  the  proofs  previously 
made  in  support  of  the  claim  that  the  com- 
plainants had  established  a  license  fee.  or  roy 
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alty,  which  furnished  a  criterion  by  which  to 
estimate  the  damages.  He  found  that  between 
1870  and  May  ISSl,  the  defendants  had  made 
and  put  on  the  market  about  two  thousand 
drills  which  infringed  "the  elements  of  the 
combination  ooTered  by  the  first  claim/'  one 
half  of  which  were  one-horse  and  one  half  two- 
horse  drills.  He  then  considered  the  value  of 
the  claim  or  combination  to  defendants,  who 
had^used  it  in  violation  of  complainant's  rights, 
and  stated  that  the  evidence  on  this  subject 
was  conflicting;  that  some  of  the  manufact- 
urers considered  it  of  so  much  value  that  dur- 
ing the  life  of  the  patent  they  had  paid  a  stipu- 
lated  license  for  its  use,  and  that  afterwards 
thev  said  it  was  worth  very  little  if  anything, 
and  that  it  might  be  true  that  its  value  had 
been  impaired  and  destroyed  by  new  devices 
and  improvements;  and  that  the  value  of  the 
•combination  as  estimated  bv  the  witnesses  va- 
ried from  nothing  to  six  douars  per  drill.  He 
therefore  reported  that  complainants  were  en- 
titled to  damages  for  1,000  one-horse  drills  at 
75  cents  each,  and  1,000  two-horse  drills  at 
$1.50  each,  making  in  all  $2,250;  but  how  he 
arrived  at  the  conclusion  that  seventy-five  cents 
on  each  drill  of  one  class,  and  one  dollar  and 
fifty  cents  on  each  drill  of  another  class,  were 
the  actual  damages  sustained,  no  where  appears. 
Exceptions  were  taken  to  the  report  on  vari- 
ous grounds,  and  among  others:  That  the  find- 
ings were  based  on  speculation,  and  were  only 
§ue88es,  both  as  to  the  number  of  infringing 
rills  and  as  to  the  value  of  the  claim  infringed; 
and  that  it  failed  to  state  anv  definite  facts  or 
evidence  as  a  basis  or  ground  for  the  findings. 
In  July,  1885,  the  court  decreed  that  the  com- 
plainants were  entitled  to  recover  $1,800  for 
the  damages  sustained,  and  that  so  far  as  the 
master^s  report  was  inconsistent  with  that  de- 
cree, the  exceptions  to  it  were  stistained,  but 
in  other  respects  the  exceptions  were  overruled. 
From  this  decision  the  appeal  is  taken. 

Pending  the  suit  Charles  W.  West,  one  of  the 
coinplainants,  and  Qeorj^  W.  Rude  and  John 
H.  Kude,  two  of  the  deiendants,  died,  and  the 
bill  was  revived  by  the  substitution  of  the  ex- 
£162]  ecutors  of  West  in  his  place,  and  the  adminis- 
trators of  George  W.  nude  in  his  place,  and 
the  executor  of  John  R.  Rude  in  his  place. 

Messri.  L,  Hill  and  Arthur  Stenit  for  ap- 
pellants: 

An  estate  may  merge  for  one  part  and  con- 
tinue for  the  remaining  part 

4  Kent,  Com.  101;  8  Freston,  Oonv.  88,  89. 

The  merger  is  coextensive  with  the  interest 
merged,  as  in  the  case  of  joint  tenants  and  ten- 
ants in  common,  and  it  is  only  to  the  extent  of 
the  part  in  which  the  owner  has  two  several 
-estates. 

4  Kent,  Com.  100;  8  Preston,  Cony.  88.  80. 

Where  the  legal  c»quitable  interests  unite  in 
the  same  person,  they  always  merge  in  law,  and 
will  merg^  in  equi^  unless  the  purposes  of 
Justice  or  the  intent  of  the  parties  are  against  it. 

4  Kent,  Com.  102;  Hill,  Trustees,  252  and 
authorities  cited  in  note  thereto. 

Where  the  estate  becomes  vested  in  trustees, 
one  of  whom  is  to  take  a  beneficial  interest  in 
the  trust  property,  he  takes  an  absolute  estate 
to  the  extent  of  such  interest;  and  that  interest 
may  be  seized  and  sold  under  execution. 


BoUe$  V.  State  Trust  Oo.  27  N.  J.  £q.  808; 
WUU  V.  Cooper,  25  K.  J.  L.  187;  Maeon  v. 
Maeon,  2  Sandf.  Ch.  488. 

Where  a  patent  issues  to  two  persons.  Joint- 
ly, and  one  of  them  afterwards  dies,  the  share 
of  the  deceased  patentee  does  not  so  to  tlM 
survivor,  but  to  the  heirs  of  the  decedent 

NoHhwestern  Fire  Extinguieher  Co,  v.  PhUa. 
Fire  Extinguisher  Ch.  6  Pat  Off.  Gaz.  84 ; 
Whiitemore  v.  Outter,  1  Gall.  481. 

The  assignees  of  a  patent  take  as  tenants  in 
common,  4ind  not  as  joint  tenants. 

Curtis,  Patents,  g  186, 102;  Hindmarch,  Pat 
67,  68,  286,  252;  Parkhurst  v.  Kinsman,  2 
Blatchf .72;  1  Blatchf.  488, 496;  Clum  v.  Brevoer, 
2  Curt.  506;  Vose  y.^nger,  4  Allen,  226;  Mathers 
V.  Oreen,  1  L.  R.  Ch.  App.  29;  Dunham  v.  In- 
dianapolis dt  8t,  L.  B.  Co.  7  Biss.  228.  9  Chica- 
go Legal  News,  55;  Herring  v.  Gas  Consumers 
Asso.  18  Pat  Off.  Gaz.  637. 

Any  undivided  interest  is  assignable. 

R.  8.  ^  4896;  Potter  v.  Holland,  4  Blatchf. 
206;  1  Fish.  Pat  Cas.  827;  P^ker  v.  Haworth, 
4  McLean,  870. 

It  makes  no  difference  that  the  assignment 
took  place  before  the  extension  of  the  patent 
was  CTanted. 

Nuiholson  Pavement  Co.  y.  Jenkins,  81  U.  8. 
14  WalL  456  (20: 778);  Clum  v.  Brewer,  2  Curt 
506;  Curtis,  Pat.  §  208;  Buggies  v.  Eddy,  10 
Blatchf.  52;  Mowry  v.  Grand  8t.  d  N.  B.  Co. 
10  Blatchf.  89;  Phila.  W.  db  B.  B.  Oo.  t.  Trim- 
ble, 77  U.  8.  10  WaU.  367  (19: 948);  Gaffler  v. 
Wilder,  51  U.  8.  10  How.  477  (18: 504);  Wilson 
V.  Bousseau,  46  U.  8.  4  How.  646  (11: 1141). 

In  equity  the  allegata  and  probata  must 
agree. 

Providence  Bubber  Co.  v.  Goodifear,  76  U.  B. 
9  WalL  798  (19: 567);  Harrison  v.  MBon,  34  U. 
8.  9  Pet.  608  (9: 201);  Foster  ▼.  Goddard,  66  U. 
8.  1  Black,  518  (17: 282);  8imms  ▼.  Guthrie,  18 
U.  8.  3  Cranch.  19  (8: 642). 

A  claim  for  a  combination  is  not  infringed 
by  the  use  of  only  a  part  of  the  combinatwn. 

Prouty  V.  Buggies,  41  U.  8.  16  Pet  841  (10 
Oa"));  Eames  v.  Go^ifrey,  68U.  a  1  Wall.  78(17 
547);  Case  ▼.  Br&wn,  69  U.  8.  2  Wall.  820  (17 
817);  Dunbar  y.  Meyers,  94  U.  8.  187  (24: 84); 
FuUer  v.  TeniK$r,  94  U.  &  207(24: 106). 

Messrs.  E.  E.  Wood  and  Edward  Bojd» 
for  appellees: 

A  aeed,  absolute  on  its  face  and  with  full 
covenants,  may  be  modified  and  converted  into 
a  mortgage  by  a  verbal  condition. 

Babeoek  v.  Wyman,  60  U.  8. 19  How.  289-890 
(15: 644-648). 

A  general  conveyance  may  be  limited  by 
restrictive  words  omtained  in  the  same  instru- 
ment 

People  V.  Goeper,  8  Neb.  800;  Higgins  v. 
Wasgatt,  84  Maine,  808. 

The  object  and  purpose  of  the  contrad 
should  be  considered  for  the  purpose  of  con> 
struction. 

Bidtford  v.  Cooper,  41  Pa.  146;  Thomas  v. 
Wiggers,  41  lU.  478;  Brou>n  v.  Slater,  16  Conn. 
106;  F9U>le  v.  Bigetow,  10  Mass.  870;  PItetps  v. 
Bostwiek,  22  Barb.  818;  PoUard  y.  Maddat,  28 
Aia.  821;  Prieey.  Evans, 2^Uo.  40. 

The  extent  of  the  legal  interest  of  a  trustee  in 
an  estate  given  him  in  trust  is  measured  by 
the  object  and  extent  of  the  trust  upon  which 
the  estate  is  given. 
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Perry.  Trusts,  $  813;  8  Redf.  WUls,  584; 
Cleveland  ▼.  Ilalktt,  6  Gush.  406;  Oould  ▼. 
Lamb,  11  Met.  84;  Brooks  v.  Jones,  11  Met.  191; 
Fisher  v.  Fields,  10  Johns.  495;  Brewster  ▼. 
Striker,  1  E.  D.  Smith,  821. 

A  power  of  sale  can  be  executed  only  by  the 
persons  to  whom  it  is  expressly  given. 

Perry,  Trusts,  447;  8  Redf.  Wills,  547;  8 
Wms.  Exrs.  1018. 

If  a  power  of  sale,  or  any  other  power,  is 
given  (o  two  or  more  persons  by  name,  with  no 
words  of  survivorship,  and  one  dies,  or  refuses 
to  act,  the  others  cannot  execute  the  power. 

Perry,  Trusts,  447,  448;  Shelton  ▼.  Homer,  5 
Met.  465;  Floud  ▼.  Johnson,  2  Litt  (Ky.)  109; 
Chandler  v.  Bider,  102  Mass.  268;  fainter  ▼. 
Clark,  18  Met.  226;  Fontain  ▼.  Bavenal,  58  U. 
S.  17  How.  869  (15: 80);  Boss  v.  Barclay,  18  Pa. 
184. 

A  sale  by  one  of  the  trustees  would  be  void, 
since  trustees  cannot  act  separately,  unless  the 
authority  be  to  them,  or  eitner  of  them. 

2  Washb.  Real  Prop.  484;  Wilbur  v.  Almy, 
53  U.  8.  12  How.  180-191  (18: 944);  &nelair  v. 
Jackson,  8  Cow.  543;  Franklin  v.  Osgood,  14 
Johns.  527;  Bidgelu  y.  Johnson,  11  Barb.  527; 
Cox  V.  Walker,  26  Me.  504;  Vandevet^s  App,  8 
Watto  &  S.  40o;  Hill  v.  Josselyn,  18  Smedes  <& 
M.  597;  Chambers  v.  Minchin,  7  Ves.  Jr.  198; 
Ex  parte  Bigby,  19  Ves.  Jr.  463. 

In  regard  to  the  execution  of  a  power  con- 
ferred upon  two  or  more  trustees,  a  distinction 
is  drawn  between  a  naked  power  and  a  power 
coupled  with  an  interest. 

Franklin  v.  Osgood,  14  Johns.  560;  Sinclair 
T.  Jackson,  8  Cow.  554;  Hunt  v.  Bousmanier, 
21  U.  S.  8  Wheat.  174  (5:  589);  Peter  v.  Beverly, 
35  U.  S.  10  Pet.  564  (9: 522);  Gh^ay  ▼.  Lynch, 
8  Gill,  413;  Williams  v.  OUy,  8  Humph.  563. 

The  two  instruments  will  be  taken  together, 
and  construed  as  one  contract 

Borabadier  v.  Lee,  16  Mich.  172;  Heald  ▼. 
Hodgon,  16  Maine,  219;  Spangler  v.  Springer,  22 
Pa.  454;  Vauginey,  Taylor,  18  Ark.  65;  Bogers 
y.  Kneeland,  18  Wend.  114;  Dillingham  y. 
Estill,  3  Dana,  23;  Stacey  y.  Bandall,  17  111. 
467;  HiU  v.  Buntress.  43  K  H.  480;  Norton^. 
Kearney,  10  Wis.  443;  Logan  y.  Tihbott,  4 
Greene  (Iowa),  892;  Philips  v.  Soott,  2  Watte, 
818;  Bradley  v.  MarshaU,  54  111.  173;  Smith  y. 
Turpin,  20  Ohio  St  478;  Allen  y.  Nofsir^er, 
13  Ind.  494;  Parks  v.  Cooke,  3  Bush,  169;  Van 
Hagen  v.  Van  Bensselaer,  18  Johns.  420. 

And  the  recitals  in  each  may  be  explained  or 
corrected  by  a  reference  to  any  other,  in  the 
same  way  as  if  they  were  only  several  parts  of 
one  instrument 

2  Pars.  Cent  502;  Saioyer  v.  Hammatt,  15 
Maine.  43;  Price  v.  Bigham,  9  Harr.  &  J.  296. 

If  a  trustee  conveys  the  trust  estate  in  vio- 
lation of  the  terms  of  his  trust,  the  cestui  que 
trust  ma^  follow  it  into  the  hands  of  a  grantee 
with  notice,  or  one  who  takes  without  consid- 
enition. 

OUver  y,  Piatt,  44  U.  8. 3  How.  333(11: 622); 
Wormley  v.  Wormley,  21  U.  S.  8  Wheat  423  (5: 
651);  Murray  v.  Ballon,  1  Johns.  Ch.  567;  Bai- 
.  ley  y.  Wilson,  1  Dey  &  B.  Eq.  182;  Den  v.  Mc- 
Night,  11  N.  J.  L.  885;  Case  v.  James,  29  Beav. 
512;  Mackreth  y.  Symmons,  15  Yes.  Jr.  840. 

No  person  can  be  introduced  into  a  firm 
without  the  consent  to  it  of  all  who  are  mem- 
bers. 

180  U.  S. 


Pars.  Partn.  12;  Channel  y.  Fassitt,  16  Ohio, 
166;  Kingman  v.  Spurr,  7  Pick.  235;  Murray 
y.  Bogert,  14  Johns!  318;  Moddewell  v.  Kever, 
8  Watts  &  8.  63;  McoU  y.  Mumford,  4  Johns. 
Ch.  522. 

An  assignee,  pendente  lite^  need  not  be  made 
a  party  to  a  bill. 

Story,  Eq.  PI.  §  156;  1  Dan.  Ch.  Pr.  281; 
Sbdgunck  y.  Cleveland,  7  Paige,  287;  Cook  y. 
Mancius,  5  Johns.  Ch.  93;  Brandon  y.  Cabiness, 
10  Ala.  155;  Hoxie  v.  Carr,  1  Sumn.  173;  AUen 
V.  Poole,  54  Miss.  323;  Boulden  y.  Lanahan,  29 
Md.  200. 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court: 

The  defendants  below,  appellants  here,  seek 
a  reversal  of  the  decree  of  the  circuit  court 
upon  several  grounds,  and,  among  others, 
these:  Ist,  that  the  complainante  have  not  es- 
tablished a  title  in  themselves  to  the  patents; 
and  2d,  that  they  have  not  proved  any  dam- 
ages for  the  infringement  of  the  claioas  of  the 
patentee. 

The  first  of  these  grounds  reste  upon  the 
supposed  effect  of  the  assignment  executed  by 
the  patentee  to  the  complainante  on  the  6th  of 
October,  1874.  The  instrument  in  ite  words 
of  transfer  is  amply  full  and  expressive  to  con- 
vey to  them  his  entire  interest  in  and  title  to 
not  only  the  patente  then  issued,  but  also  any 
renewals  or  extensions  thereof.  His  language 
is: 

"I,  the  said  Hhram  Moore,  do  hereby  assign, 
sell,  and  set  over  unto  the  said  Charles  W. 
West  and  John  M.  Westcott  the  entire  right, 
title,  and  interest  in  and  to  the  letters  patent 
aforesaid,  and  in  and  to  the  inyention  and  im- 
provemente  represented,  shown,  or  described 
therein,  includmg  any  renewal,  reissue,  or  ex- 
tension thereof,  the  same  to  be  held  and  en- 
joyed by  the  said  West  and  Westcott,  and 
their  legal  representatives,  as  fully  and  entirely 
as  the  same  would  have  been  held  and  en- 
ioyed  by  me  had  this  assignment  and  sale  not 
Dc^n  made,  to  the  full  end  of  an^  term  or 
terms  for  whidi  the  letters  patent  aK>resaid,  or 
either  of  them,  have  been,  or  hereafter  may  be, 
granted,  reissued,  renewed,  or  extended.*' 

Nothing  could  add  to  the  force  of  this  lan- 
guage. The  concludhig  provision,  that  the 
net  profite  arising  from  sales,  royalties,  or  set-  [163 
tlemente,  or  other  source,  are  to  be  divided  be- 
tween the  parties  to  the  assignment  so  as  to 
give  the  patentee  one  fourth  thereof,  does  not, 
in  any  respect,  modify  or  limit  the  absolute 
tmnsfer  of  title.  It  is  a  provision  by  which 
the  consideration  for  the  transfer  is  to  be  paid 
to  the  grantor  out  of  the  net  profite  made;  it 
reserves  to  him  no  control  over  the  patente  or 
their  use  or  disposal,  or  any  power  to  inter- 
fere with  the  management  of  the  business 
growing  out  of  their  ownership.  The  clause 
appointing  the  assignees  attorneys  of  the  gran^ 
or,  with  authority  to  use  his  name  whenever 
they  deem  proper  in  such  management  does 
not  restrict  in  any  way  the  power  of  the  as- 
signees after  the  transfer  of  the  property.  It 
was  inserted,  perhaps,  from  over  caution,  but 
it  was  unnecessary.  The  assignees  were  under 
no  obligation  to  consult  him  in  the  manage- 
ment of  tfie  property.    Their  own  intereste 
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were  a  suflSdent  guaranty  of  a  Judicious  exer- 
cise of  their  power  of  diBposition. 

The  assigument  of  Westcott  to  Einsey  aud 
Morris  docs  speak  of  au  interest  possessed  by 
him  in  the  patents,  but  it  explains  what  that 
interest  is,  viz. :  one  half  part  of  the  net  profits 
from  the  patents,  arising  from  sales,  royal- 
ties, or  settlements,  or  other  source,  and  it  re- 
fers to  the  original  assignment  of  the  patentee 
to  West  and  Westcott. 

It  follows  that  the  contention  of  the  defend- 
ants, that  the  complainants  have  not  estab- 
lished their  title  to  the  patents,  is  not  sus- 
tained. The  complainants  do  not  hold  the 
property  as  trustees  for  the  benefit  of  the  pat- 
entee; they  are  only  trustees  for  him  of  one 
fourth  of  the  profits  which  may  be  received  bv 
them.  TilgJman  -7.  Procter,  125  U.  8.  186. 
148  [81:664,  666]. 

The  second  ground  of  the  appellants  Is,  we 
think,  well  taken.  The  master  reported  in  his 
first  report  that  the  complainants  waived  all 
claim  for  profits  arising  from  the  manufact- 
ure, use  and  sale  of  the  patented  machines, 
and  relied  upon  the  proofs  as  establishing  such 
a  fixed  royalty  or  license  fee  as  would  furnish 
a  criterion  by  which  to  estimate  complainants* 
damages;  and,  proceeding  upon  that  view,  he 
found  from  two  instances,  and  perhaps  a  third 
instance,  in  which  a  specified  sum  had  been 
paid  for  the  use  of  the  machines,  or  for  the 
[164]  privilege  of  making  and  selling  them,  that  the 
complainants  had  suffered  damac^es  on  each 
one-horse  machine  used  by  the  defendants,  of 
one  dollar,  and  on  each  two-horse  machine  used 
by  them,  of  two  dollars.  One  of  the  instances 
relied  upon  was  that  of  the  Wa^ne  Agricult- 
ural Company,  which  had  paid  the  sums 
named  for  the  use  of  the  machines  for  four 
years.  It  is  not  clear  when  the  payment  was 
made,  bui  it  woi:dd  seem  that  it  was  made  in 
part  under  a  threat  of  suit,  and  in  part  as  the 
result  of  an  arbitration  after  litigation  on  the 
subject  had  been  commenced,  and  to  avoid 
future  litigation.  It  is  clear  that  a  payment  of 
any  sum  in  settlement  of  a  claim  for  an  alleged 
inmngement  cannot  be  taken  as  a  standard  to 
measure  the  value  of  the  improvements  pa- 
tented, in  determining  the  damages  sustained  by 
the  owners  of  the  patent  in  other  cases  of  in- 
fringement. Many  considerations  other  than 
the  vslue  of  the  improvements  patented  may 
induce  the  payment  in  such  cases.  The  avoid- 
ance of  the  risk  and  expense  of  litigation  will 
always  be  a  potential  motive  for  a  settlement. 
The  second  instance  relied  upon  is  that  of  a 
corporation  by  the  name  of  P.  P.  Mast  &  Co. , 
which  had  obtained  a  license  to  manufacture 
grain-drills  and  seeders  at  Springfield,  Ohio, 
and  to  sell  the  same  vnthin  the  Ilnited  States, 
upon  an  agreement  to  pay  one  dollar  for  every 
one-horse  drill  or  seeder  and  two  dollars  for 
every  two-horse  drill,  provided  that  if  the  fee 
were  paid  upon  the  days  designated  for  semi- 
annual returns,  or  within  ten  days  thereafter, 
a  reduction  of  flftv  per  cent  should  be  made 
from  the  fee.  Tne  corporation  soon  after- 
wards changed  its  feeding  device,  and  thus 
did  not  infringe,  and  it  settled  for  a  portion  of 
the  fees^  but  it  does  not  appear  what  they 
were.  It  is  plain,  without  regard  to  the  settle- 
ment liad,  that  fm  agreement  of  this  kind, 
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where  the  charge  may  be  fixed  at  the  pleasure 
of  the  owner  of  the  patent,  cannot  be  received 
as  evidence  of  the  value  of  the  improvements 
patented  so  as  to  bind  others  having  no  such 
agreement.  The  third  instance  is  that  of 
an  alleged  license  to  English  &  Over.  The 
complainant  Westcott  testifies  that  they  con- 
tinued to  pay  as  long  as  they  were  in  partner- 
ship, but  how  much,  or  how  long  that  part- 
nership continued,  aoes  not  appear.  And 
Mr.  Over,  a  member  of  that  firm,  does  not  [I6S 
recollect  that  it  ever  took  a  license.  Westcott 
also  teslifies  that  no  other  persons  or  corpora- 
tions than  those  mentioned  ever  took  any  li- 
censes from  them  under  the  patents  sued  upon. 
It  is  undoubtedly  true  that  where  there  has 
been  such  a  number  of  sales  by  a  patentee  of 
licenses  to  make,  use,  and  sell  his  patents,  as 
to  establish  a  regular  price  for  a  license,  that 
price  may  be  taken  as  a  measure  of  damages 
against  infringers.  That  rule  was  established 
in  Seymour  v.  JfcOormiek,  67  U.  S.  16  How. 
480  [14: 1021],  and  affirmed  in  JHew  York  OU9 
V.  Ransom,  64  D.  8.  23  How.  487  [16: 515]; 
Padut  Co,  V.  SiekUB,  86  U.  S.  19  Wall.  611, 617. 
"22:208,  204];  BirdsaUy.  Coolidffe,9ZV,  8.64 
'23: 802];  and  Boot  v.  R  Go.  105  U.  8. 189, 197 
'26:  975,  978].  Sales  of  licenses,  made  at  peri- 
kls  years  apart,  will  not  establish  any  rule  on 
the  subject  and  determine  the  value  of  the 
patent.  Like  sales  of  ordinary  goods,  tbey 
must  be  common,  that  is,  of  frequent  occur- 
rence,  to  establish  such  a  market  price  for  the 
article  that  it  may  be  assumed  to  express,  with 
reference  to  all  similar  articles,  their  salable 
value  at  the  place  designated.  In  order  that  a 
royalty  may  be  accepted  as  a  measure  of  dam- 
ages against  an  infringer,  who  is  a  stranger 
to  the  license  establishing  it,  it  must  be  paid  or 
secured  before  the  infringement  complained  of; 
it  must  be  paid  by  such  a  number  of  persons  as 
to  indicate  a  general  acquiescence  in  its  reason- 
ableness by  those  who  have  occasion  to  use  the 
invention;  and  it  must  be  uniform  at  the  placet 
where  the  licenses  are  issued.  Tested  by  these 
conditions,  the  sums  paid  in  the  instances  men- 
tioned, upon  which  the  master  relied,  cannot 
be  regarded  as  evidence  of  the  value  to  the  de- 
fendants of  the  inventions  patented.  The  court 
below  so  treated  them,  and  held  that  wiUiout 
further  evidence  the  complainants  would  be  en- 
titled only  to  nominal  damages,  and  remanded 
the  case  to  the  master  to  take  further  evidence. 
He  did  so.  but  in  his  second  report  he  stated 
that  the  aaditional  evidence  did  not  strengthen 
the  proofs  previously  made  in  support  A  the 
claim  that  complainants  had  established  a 
license  fee  or  royalty  which  furnished  a  criteri- 
on by  which  to  estimate  the  damages.  He 
therefore  proceeded  to  estimate  the  value  of  the 
claim  or  combination  patented,  to  the  defend- 
ants, who  had  used  it  hi  violation  of  the  com- 
plainants' rights,  and  for  that  purpose  took  the  [1^6] 
opinions  of  different  persons  on  the  subject. 
Of  the  witnesses  produced  by  the  complainants, 
it  does  not  appear  that  any  ever  manufactured 
or  used  the  patented  machines.  One  of  the 
principal  witnesses  stated  that  he  had  never 
read  the  patent,  had  never  seen  a  drill  made 
like  that  described,  bad  no  experience  in  the 
matter  of  licenses,  and  that  he  placed  his  esti- 
mate of  the  value  of  the  claim  patented  at  what 
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be  coDsidered  would  be  a  fair  recompense  to 
the  fnveDtor.  Tbe  estimates  of  all  the  witness- 
es of  the  complainants  were  merely  conjectu- 
al;  that  is.  were  made  without  having  knowl- 
edge of  any  saving  secured  either  in  tbe  cost 
of  the  macnine  or  In  tbe  labor  required  for  its 
use,  they  simply  statine  that  they  considered 
that  the  amounts  named  by  them  would  be  a 
reasonable  and  fair  royalty  or  license  fee  for 
tbe  patented  drill.  Naturally  estimates  found- 
ed uDon  supposed  but  not  known  benefits  were 
widely  apart,  varjring  from  three  to  six  dollars 
for  a  two-borse  drill  and  half  those  sums  for  a 
single  horse  drill.  On  tbe  other  hand, witness- 
es produced  by  tbe  defendants,  who  had  ex- 
amined, and  some  of  whom  had  used,  the  pa- 
tented Grills,  stated  that  they  did  not  consider 
them  of  any  more  utility  than  other  seeding 
drills  in  use,  and  that  tbey  did  not  bring  any 
greater  price  in  the  market.  The  muster  does 
not  appear  to  have  given  weight  to  tbe  judg- 
ment of  any  of  the  witnesses,  but  concluded, 
though  by  what  process  of  reasoning  is  not  per- 
ceived, that  seventy-five  cents  on  each  one-horse 
drill  and  double  that  sum  on  each  two-horse 
drill  would  be  the  proper  amount  to  allow;  and 
as  he  had  found,  tbouj^b  upon  testimony 
equally  loose  and  insufficient,  that  there  were 
one  thousand  one-horse  drills  and  an  equal 
number  of  two-borse  drills,  he  reported  that 
the  complainants  were  entitled  to  i2,250  as 
damages.  The  court  was  not  satisfied  with  his 
conclusion,  and,  without  stating  tbe  ground  of 
its  action,  ordered  tbe  amount  to  be  reduced  to 
$1,800  as  damages  which  the  plaintiff  should 
recover,  besides  costs,  and  $150  fee  for  the  mas- 
ter, sustaining  the  exceptions  to  the  report  so 
far  as  it  was  mconststent  with  that  decree,  and 
in  other  respects  overruling  them. 

The  action  of  the  court  is  subject  to  the  same 
objection  as  the  report  of  the  master.  The  rul- 
ing tbat  a  royal^  was  established,  as  made  in 
the  first  report,  had  been  repudiated  by  it,  and 
no  evidence  of  tbe  value  of  tbe  invention  to  tbe 
defendants  was  adduced  except  tbe  conjectural 
estimates  stated;  and  tbey  furnished  no  satis- 
factory basis  for  an v  dama^,  much  less  data, 
which  authorized  the  specific  finding  made  as 
to  tbe  damages  for  each  drill  used.  Opinions 
not  founded  on  knowledge  were  of  no  value. 
Conclusions  from  such  oi)inions  were  at  best 
mere  guesses.  By  the  decision  rendered  a  set- 
tled rule  of  law  was  violated,  that  actual,  not 
speculative,  damages  roust  be  shown,  and  by 
clear  and  definite  proof,  to  warrant  a  recovery 
for  the  infringement  of  a  patent  As  was  said 
long  ago  by  this  court:  "Actual  damages  must 
be  calculated,  not  imagined;  and  an  arithmeti- 
cal calculation  cannot  be  made  without  certain 
data  on  which  to  make  it."  Neu  York  City  v. 
Ransom,  64  U.  8.  28  How.  487,  488  [16: 515]. 
There  was  no  question  in  this  case  of  damages 
arising  from  lost  sales, or  injurious  competition, 
for  no  machines  had  been  manufactured  and 
put  on  tbe  market  by  the  patentee,  or  by  tbe 
coniplainantB,  his  assignees. 

Ih>  legal  ground  being  thown  for  the  recovery 
iff  BpecQic  aamagei  for  ths  alleged  ir^ngement 
^(he  paUnte,  the  decree  must  be  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a  decree 
for  the  complainants  for  nominal  damages;  and 
it  is  so  ordered, 
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County  seat  in  Dakota^-fudicial  cognisance^ 
limit  of-'-eontesting  validity  of  election-^ 
risdictional  value,  ie?ien  not  estimated-^Jlnal 
judgment, 

1.  The  destination  of  the  oountr  seat  of  a  county 
in  Dakota,  or  pro  vldinflr  for  its  dewgnatton  by  popu- 
lar election,  was  a  maner  properly  belonrinir  to  the 
legislative  department  of  tbe  territorial  govern- 
ment. It  was  not  a  matter  by  itself  for  Judicial 
oognizance. 

^  But  when  the  law  of  the  Territory  left  the  des- 
ignation of  a  oounty  seat  to  the  voters  of  the  county, 
and  provided  that  the  validity  of  the  election  could 
be  contested  by  any  competent  elector  of  the 
county,  the  designation  of  a  county  seat  under  the 
law  be(»une  the  subject  of  judicial  cognisance. 

8.  Whenever  the  claim  or  contention  of  a  party 
takes  such  a  form  that  the  judicial  power  Is  cajxible 
of  acting  upon  it,  then  it  has  become  a  case  ox  con- 
troversy within  the  meaning  of  the  article  of  the 
Constitution  defining  the  mntts  of  the  judicial 
power  of  the  United  states. 

4.  The  validity  of  an  eleotlon  to  determtoe  the 
county  seat  of  a  county  In  Dakota  under  the  laws 
of  tbe  Territory,  when  presented  to  the  courts  In 
the  forms  prescribed  by  those  laws,  becomes  a  sub> 
ject  of  action  within  the  jurisdiction  of  the  terri- 
torial court  and  Is  subject  to  aiH[>eal  to  Its  supreme 
court. 

6.  It  is  Impossible  to  state  any  rule,  by  which  the 
benefit  the  county  may  gain,  or  the  damage  It  may 
suffer  from  the  result  ox  the  election  contested,  can 
be  estimated;  therefore,  there  is  not  In  the  case  such 
an  amount  In  dispute  as  to  enable  this  court  to  take 
jurisdiction  of  the  appeaL 

6.  A  judgment  of  a  lower  appellate  court  which 
reverses  the  judgment  of  the  court  of  original  ju- 
risdiction, and  remands  the  case  to  It  for  further 
proceedings,  Is  not  a  final  judgment. 

[No.  1408.] 
Submitted  March  11,1889.  Decided  Aprill,  1889. 

APPEAL  from  a  JudguMut  of  tbe  Supreme 
Court  of  the  Territory  of  Dakota,  revers- 
ing a  judgment  of  the  District  Court  of  that 
Territory  sustaining  a  demurrer  to  complaint 
in  an  action  to  set  aside  an  election,  held  to  set- 
tle the  location  of  a  county  seat 
On  motion  to  dismiss  ana  affirm.    Dismissed, 

Statement  by  Mr.  Justice  Field: 

The  facts  disclosed  by  the  record  are  briefly  I IGS] 
as  follows:  The  Political  Code  of  Dakota,  in 
force  in  1886»  in  providing  for  the  organization 
of  counties  and  the  location  of  their  county 
seats,  authorizes  the  Governor  of  the  Territory, 
upon  proper  application  of  the  voters  of  any 
unorganized  countv,  to  take  measures  for  its 
organization,  and  for  that  purpose  to  appoint 
commissioners  to  locate  the  county  seat  tempor- 
arily, and  to  appoint  officers  of  the  county  to 
hold  their  offices  until  the  next  general  dection. 
(Political  Code,  chap.  21,  §^  2,  8,  and  4)  It 
then  directs  that,  at  the  first  general  election 
subsequent  to  such  organization,  the  legal 
voters  of  the  county  shaU  designate  on  tiieir 
ballots  the  place  of  their  choice  lor  county  seat, 
and  that  the  place  thus  designated  receiving  a 
majority  of  all  the  votes  cast  shall  tiiereaftcr  be 
the  county  seat,  but  that,  if  no  place  receives  a 
majority  of  such  votes,  the  place  designated  as 
the  county  seat  temporarily  shall  remain  the 
county  seat  untfl  changed  as  provided  in  a  sub- 
sequent section.    (Chap.  21,  §6.)    That  section 
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declares  in  substance  tbat,  upon  petition  of  two 
thirds  of  the  qualified  voters  of  the  county,  it 
shall  be  the  duty  of  the  county  commissioners 
to  notify  the  voters  to  again  designate  upon 
ri69i  ^  ^^^  ballots  at  the  next  succeeding  ^neral 
'-  J  election  the  place  of  their  choice,  and  if,  upon 
the  canvass  of  such  votes,  any  of  the  places 
thus  designated  shall  receive  two  thirds  of  the 
votes  cast,  such  place  shall  be  the  county  seat. 
Chap.  21,  §  7. 

On  the  80th  of  July,  1886.  Congress  passed 
an  Act  '*to  prohibit  the  passage  of  local  or 
special  laws  in  the  Territories  of  the  United 
States,  to  limit  territorial  indebtedness,  and  for 
other  purposes."  24  Stat,  at  L.  chap.  818,  p. 
170.  The  first  section,  among  other  things, 
enacts:  "That  the  Legislatures  of  the  Tenri 
tories  of  the  United  States  now.  or  hereafter  to 
be,  organized,  shall  not  pass  local  or  special 
laws  in  any  of  the  following  enumerated  cases, 
that  is  to  say:  granting  divorces;  changing  the 
names  of  persons  or  places;  laying  out,  open- 
ing, altering,  and  working  roads  or  highways; 
vacating  roads,  town  plats,  streets,  alleys,  and 
public  grounds;  locating  or  changing  county 
seats;  regulating  county  and  township  alTairs; 
regulating  the  practice  in  courts  of  justice; 
regulating  the  jurisdiction  and  duties  of  jus- 
tices of  the  peace,  police  magistrates,  and  con- 
stables." etc.,  etc.  The  7th  section  declares 
that  all  Acts  and  parts  of  Acts  subsequently 
passed  by  any  territorial  Legislature  in  conflict 
with  the  provisions  of  this  Act  of  Congress 
shall  be  null  and  void. 

The  County  of  Brown  in  Dakota  was  organ- 
ized under  the  provisions  of  the  Political  Code, 
and  the  Cit^r  of  Columbia  was  designated  by 
the  commissioners  as  the  county  seat  tempor- 
arily, and  it  remained  as  such  county  seat  until 
some  time  in  1887,  no  other  place  having  been 
designated  by  a  majority  of  the  voters  of  the 
county.  On  the  11th  of  March,  1887.  the  ler- 
ritorial  Legislature  passed  an  Act  "to  provide 
for  the  relocation  of  couDty  seats  in  vounties 
where  county  seats  have  b^n  located  by  a  vote 
less  than  a  majority  of  all  the  electors  voting 
thereon."  (Laws  of  1887,  chap.  178,  p.  869.) 
Section  1  of  this  Act,  as  amended  on  the  same 
day  when  the  original  Act  took  effect,  provides: 
"That  in  all  counties  in  this  Territory  having 
a  population  not  less  than  twelve  thousand  as 
shown  by  the  census  of  1885.  and  having  an 
area  of  not  less  than  forty-eight  congressional 
townships,  and  in  which  the  present  county 
seat  thereof  has  been  heretofore  temporarily 
[1701  located  under  the  provisions  of  section  four  of 
chapter  21  of  the  Political  Code,  and  remain- 
ing the  county  seat  under  the  provisions  of  sec- 
tion six  of  chapter  21  of  the  Political  Code,  by 
reason  of  the  fact  that  no  place  received  a  ma- 
jority of  all  the  votes  cast  at  the  election  held 
under  the  provisions  of  said  section  dx  of  chap- 
ter 21  of  the  Political  Code,  there  shall  he  held 
a  special  election  of  the  duly  qualified  voters  of 
such  counties  on  the  12fh  day  of  July,  A.  D. 
1887,  at  which  election  the  question  of  the  re- 
location of  the  county  seat  of  such  counties 
shall  be  voted  upon:  Provided,  That  such 
election  shall  not  be  held  in  anv  county  unless 
there  shall  be  presented  to  the  judge  of  the 
district  court  of  the  district  in  which  such 
county  is  situated,  or  in  his  absence  from  such 
district,  or  in  his  inability  to  act,  to  the  Chief 
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Justice  of  said  Territory,  a  petition  signed  by 
at  least  one  third  in  number  of  the  electors  of 
said  county  as  shown  by  the  vote  cast  at  the 
last  general  election,  praying  said  judge  to 
issue  an  order  directing  the  holding  of  said 
election  as  provided  in  this  Act  If  said  judge 
shall  find  that  said  petition  is  signed  by  one 
third  of  the  electors  of  said  county  as  above 
provided,  he  shall  issue  an  order  directing  said 
election  to  be  held  in  accordance  with  the  pro- 
visions of  this  Aot." 

In  other  sections  provision  is  made  for  ^v- 
ing  notice  of  the  election  and  for  canvassmg 
the  votes,  and  for  removing  the  records  of  the 
county  to  the  place  designated.  Under  this 
Act  an  election  was  held  in  Brown  County  on 
the  12th  of  July,  1887,  on  the  question  of  relo- 
cating the  county  seat  of  that  county.  A  ma- 
jority of  the  votes  were  cast  in  favor  of  the 
City  of  Aberdeen  as  the  county  seat,  and  the 
county  offices  with  their  records  and  papers 
were  accordingly  removed  to  it  from  Columbia. 

By  a  law  of  the  Territory  any  elector,  upon 
leave  of  the  district  court  of  the  district  em- 
bracing the  county,  may  contest  the  validly  of 
such  an  election.  The  plaintiff  below,  John 
E.  Adams,  upon  a  petition  setting  forth  bis  ob- 
jections to  the  election  in  question,  was  allowed 
by  the  District  Court  of  the  Fifth  District  to 
contest  its  validity  and  to  bring  an  action  in 
that  court  for  that  purpose.  He  accordingly 
filed  a  notice  of  contest,  addressed  to  the  oom« 
roissioners  of  the  county,  in  the  nature  of  a 
complaint,  commencing  the  action  authorized. 

The  ground  upon  which  the  validity  of  the 
election  was  assailed  was  that  the  Act  of  the 
territorial  Legislature  was  in  confiict  with  the 
Act  of  Congress  of  July  30,  1886,  prohibiting 
local  or  special  legislation  "locating  or  chang- 
ing county  seats;"  that  the  territorial  Act, 
though  general  in  its  terms,  was  so  drawn  as  to 
be  applicable  to  only  one  county,  no  other 
county  coming  within  its  provisions;  that  this 
fact  was  well  known  at  the  time  to  the  Legis- 
lature; and  that  the  object  of  passing  the  Act 
in  this  form  was  to  evade  and  nullify  the  Act 
of  Coneress.  The  complaint  contains  all  other 
allegations  as  to  the  status  of  the  contestant, 
the  appointment  of  the  commissioners,  the  con- 
dition of  Brown  County  as  an  unorganized 
county,  the  temporary  location  of  its  county 
seat,  the  numl)er  of  its  population,  the  passage 
of  the  territorial  Act  and  the  election  thereun- 
der and  consequent  proceedings,  which  were 
necessary  to  raise  the  question  of  the  validity 
of  the  election.  To  this  notice  of  contest  or 
complaint  the  commissioners  demurred,  on  the 
ground  that  it  did  not  state  facu  sutfident  to 
constitute  a  cause  of  action  against  them  or 
either  of  them.  The  district  court  sustained 
the  demurrer  as  a  matter  of  form,  and  as  the 
plaintiff  elected  to  stand  upon  his  complaint 
without  amendment,  ordered  that  the  same  be 
dismissed.  On  appeal  to  the  supreme  court  of 
the  Territory  this  judgment  was  reversed,  and 
the  cause  remanded  to  the  district  court  for 
further  proceedings  according  to  law  and  the 
judgment  of  the  appellate  court. 

The  reversal  was  ordered  on  the  grounds — 

**First.  That  appellant's  action  was  prop> 
erly  brou|^ht,  and  the  Act  of  the  Legislature  of 
the  Territory  of   Dakota,  passed  March  11» 
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1887,  under  which  the  election  was  hek),  by 
whidi  the  connty  seat  of  Brown  County,  D.  T. . 
was  removed  from  Columbia  to  Aberdeen,  Isiu 
conflict  with  the  Act  of  Congress,  approved 
July  80,  18S6,  prohibiting  special  legislation  in 
the  Territories  of  the  United  Btates. 

"Second,  That  the  appellant  has  such  an  in- 
terest in  the  subject  matter  as  enables  htm  to 
maintain  this  action. 

*'77tird.  That  the  jud/rment  rendered  is  such 
a  final  judgment  as  entitles  him  to  an  appeal." 


To  review  the  Judgment  of  the  supreme 
court  of  the  Territory  the  case  was  appealed  to 
this  court,  the  appeal  being  allowed  in  open 
c«»urt  and  also  by  the  Chief  Justice  of  the  Ter- 
ritory. There  were  five  commissioners  of  the 
coontv,  and  three  of  them  afterwards  prayed 
that  the  order  allowing  the  appeal  be  vacated, 
stating  that  they  had  become  satisfied  that  no 
further  proceedings  should  be  bad  in  the  case, 
and  that,  as  a  majority  of  the  board,  they  had, 
before  the  appeal  bond  was  filed  or  any  cita- 
tions were  issued,  directed  their  attorneys  not 
to  perfect  the  appeal,  but  that  the  attorneys  had 
disregarded  the  Instructions.  It  does  not  ap- 
pear that  anv  action  was  taken  in  the  court 
below  upon  the  application. 

It  appears  from  documents  filed  in  the  court 
below  after  the  appeal  was  taken,  that  on  the 
27th  of  June,  1887,  the  City  of  Aberdeen  con- 
veyed to  the  County  of  Brown  certain  real 
property,  exceeding  in  value  $5,000,  situated 
within  its  limits,  with  the  building  in  process 
of  erection  thereon,  to  be  held  by  the  county 
to  long  as  the  building  should  be  used  for  a 
court  house,  but  when  the  building  ceased  to 
be  thus  used  the  land  to  revert  to  the  grantor. 

The  respondent  now  moves  that  the  appeal 
be  dismissed,  or  that  the  judgment  below  be 
affirmed,  for  the  following  among  other  rea- 
sons: 

I.  Because  this  court  has  no  jurisdiction  of 
the  subject  matter  of  the  action,  no  federal 
question  being  involved. 

(a)  The  matter  in  dispute,  exclusive  of  costs, 
does  not  exceed  the  sum  of  five  thousand  dol- 
lars; no  sum  of  money  being  In  dispute  and  no 
right  the  value  of  which  can  be  calculated  or 
ascertained. 

{b)  No  question  is  presented  involving  the 
validity  of  any  patent  or  copyright,  nor  is  there 
drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under,  the 
United  States. 

XL  Because  it  appears  from  the  record  that 
before  the  appeal  to  the  Supreme  Court  of  the 
United  States  was  perfected  a  majority  of  the 
.  county  commissioners  declined  to  perfect  and 

1178]  prosecute  the  same,  and  directed  their  attor- 
neys not  to  perfect  It,  the  instructions  being 
given  before  any  bond  on  appeal  had  been  ap- 
proved or  citations  issued. 

Mewn,  0%o.  F.  Edmunds  and  O,  8,  Pal- 
mer, for  respondent,  in  support  of  motion  to 
dismiss  and  affirm: 

The  contest  is  not  for  money  or  any  right, 
the  value  of  which  can  be  measured  by  money. 

P&it$  V.  C/t^nuif^ero,  92  U.  8.  868  (23:  m); 
Eurta  V.  Mom,  116  U.  8.  487  (2«:  468). 

The  validity  of  any  statute  is  not  raised,  nor 
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any  authority  exercised  under  the  United  States* 
drawn  in  question. 

Snow  V.  U.  8.  118  U.  8.  846  (80:  207):  Beih- 
aU  V.  Dtmaret,  77  U.  8.  10  WaU.  687  (19: 
1007);  Broum  v.  Colo.  106  U.  8.  96  (27: 182). 

Two  of  said  board  only  executed  the  under* 
taking  and  are  prosecuting  this  appeal. 

No  severance  has  been  attemptea,  either  in 
the  judgment  or  by  subsequent  summons  and 
severance,  or  any  other  proceeding.  For  this 
irregularity  this  appeal  must  be  dismissed. 

Oitings  V.  Kincannon,  82  U.  8.  7  Pet.  40a 
(8:  727);  Simpaon  v.  Oredey,  87  U.  8.  20  Wall. 
162  (22: 838);  Feibelman  v.  Packard,  108  U.  a 
14  (27: 684X 

This  appeal  was  taken  for  delay  only. 

MieoM  V.  WiUiams,  104  U.  8.  656  (26:  842); 
Wiiiney  v.  Cook,  99  U.  S.  607  (26:  446);  Zeck- 
endorfY.  Johnmm,  128  U.  S.  617  (81:  277). 

Messr$,  Samuel  ShelUtbar^r  and  J» 
M*  Wilson,  for  appellants,  in  opposition  U> 
motion  to  dismiss: 

If  the  aggregate  interest  equals  the  jurisdic* 
dictional  amount,  then  the  jurisdiction  of  this 
court  exists. 

Friend  v.  Wise,  111 U.  8.  797 (28: 602);  Davies 
V.  Corbin,  112  U.  S.  86-40  (28: 627-629);  8hielda 
V.  Thomas,  68  U.  8.  17  How.  6  (16:  94);  The 
Caiinemara,  103  U.  8.  754  (26:  322). 

To  dispose  of  this  Question  without  discus* 
sion  would  be  a  denial  of  a  hearing  which  is 
accorded  in  such  casea 

Bolianan  v.  Neb.  118  U.  8.  281  (80:  71); 
Hecker  v.  FovUer,  66  U.  8.  1  Black,  95  (17:  45); 
Qay  V.  Parpart,  101  U.  S.  391  (26:841). 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court: 

The  designation  of  the  county  seat  of  a 
county  in  Dakota,  or  providing  for  its  designa- 
tion by  popular  election,  was  a  matter  properly 
belonging  to  the  legislative  department  of  the 
tcrritorini  government  It  was  not  a  matter  by 
itself  for  judicial  cognizance.  But  when  the 
law  of  the  Territory  left  the  designation  of  a 
county  seat  to  the  voters  of  the  county,  and 
provided  that  the  validity  of  the  election  could 
be  contested  by  any  competent  elector  of  the 
county  before  the  district  court  of  the  district 
within  which  the  county  was  situated,  upon 
leave  obtained  from  such  court  for  that  pur- 
pose, and  prescribed  the  mode  in  which  such 
contest  should  be  prosecuted  by  the  contesting 
elector,  and  defenaed  by  the  commissioners  ox 
the  county  under  whose  direction  the  election 
was  held,  and  proofs  be  taken  upon  the  matter 
in  issue,  and  that  the  validity  of  the  election 
should  then  be  determined  by  the  district  court 
— designation  of  a  countv  seat  under  the  law 
became  the  subject  of  judicial  cognizance,  a 
case  or  controversy  arising  upon  such  proceed- 
ings being  taken  to  which  the  Judicial  power 
of  the  Territory  attaches.  This  has  been  sub- 
stantially the  meaning  given  to  the  terms 
"  cases  and  controversies,"  used  in  the  iudicial 
article  of  the  Constitution  defining  the  limits  of 
the  judicial  power  of  the  United  States.  By 
those  terms  are  intended  the  claims  or  conten- 
tions of  litigants  brought  before  the  courts  for 
adjudication  by  regular  proceedings  established 
for  the  protection  or  enforcement  of  rights,  or 
the  prevention,  redress,  or  punishment  of 
wrongs.    Whenever  the  claim  or  contention  of 
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a  party  takes  such  a  form  that  the  judicial 
power  is  capable  of  acting  upon  it,  then  it  has 
become  a  case  of  controversy.  Thus,  in  Osborn 
V.  Bank  of  the  Vniied  States,  22  U.  S.  9  Wheat. 
788,  819  [6:  204,  228],  this  court,  speaking  by 
Oiief  Jvetiee  Marshall,  after  quoting  the  third 
article  of  the  Constitution  deolarinc:  the  extent 
of  the  judicial  power  of  the  United  Slates,  said: 
"This  clause  enables  the  judicial  department 
to  receive  jurisdiction  to  the  full  extent  of  the 
Constitution,  laws,  and  treaties  of  the  United 
States,  when  any  question  respecting  them 
shall  assume  such  a  form  that  the  judicial 
power  is  capable  of  acting  on  it.  That  power  is 
capable  of  acting  only  when  the  subject  is 
submitted  to  it  by  a  party  who  asserts  his  rights 
in  the  form  prescribed  by  law.  It  then  becomes 
a  cnsc,  and  the  Constitution  declares  that  the 
judicial  power  shall  extend  to  all  cases  aris- 
ing under  the  Constitution,  laws,  and  treaties 
of  the  United  States." 

We  are  of  opinion,  therefore,  that  the  validity 
of  an  election  to  determine  the  county  seat  of  a 
<  ounty  in  Dakota  under  the  laws  of  the  Terri- 
tory, when  presented  to  the  courts  in  the  forms 
prescribed  by  those  laws,  becomes  a  8ubj[ect  of 
action  within  the  jurisdiction  of  the  territorial 
court.  As  thus  presented,  it  is  a  case  of  con- 
troversy between  an  elector  of  the  county  and 
its  commissioners,  and  thejudgment  thereon  of 
the  district  court  of  the  'ferritoiy  was  subject 
to  appeal  to  its  supreme  court.  Whether  the 
judgment  of  that  court  can  be  reviewed  here 
must  depend  upon  the  Act  of  Congress  of 
March  8,  1885  (28  Stat,  at  L.  chap.  356,  p.  448), 
which  provides  as  follows: 

"Sec.  1.  That  no  appeal  or  writ  of  error 
shall  hereafter  be  allowed  from  any  jud^ent 
or  decree  in  any  suit  at  law  or  in  equity  m  the 
Supreme  Court  of  the  District  of  Columbia,  or 
in  the  supreme  court  of  any  of  the  Territories  of 
the  Unite(^  States,  unless  the  matter  in  dispute, 
exclusive  of  costs,  shall  exceed  the  sum  of  five 
thousand  dollars. 

"Sec  2.  That  the  precedin|(  section  shall 
not  apply  to  any  case  wherein  is  involved  the 
validity  of  any  patent  or  copyright,  or  in  which 
is  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under,  the 
United  States;  but  in  all  such  cases  an  appeal 
or  writ  of  error  may  be  brought  without  re- 
gard to  the  sum  or  value  in  dispute." 

The  objection  that  no  federal  question  is  in- 
volved undoubtedly  has  reference  to  the  second 
section  of  the  above  Act  which  provides  that 
the  appellate  jurisdiction  of  this  court  over 
cases  from  the  territorial  courts  shall  not  be 
determined  by  the  amount  in  dispute,  if  the 
validity  of  a  treaty  or  a  statute  of,  or  an  author- 
ity exercised  under,  the  United  States,  is  drawn 
in  question,  but  that  in  such  cases  an  appeal  or 
writ  of  error  may  be  brought  without  regard 
to  the  sum  or  value  in  dispute.  No  such  ques- 
tion being  involved,  our  appellate  jurisdiction 
in  this  case  depends  upon  whether  the  amount 
in  dispute,  exclusive  of  costs,  exceeds  the  sum 
designated.  By  matter  in  dispute  is  meant  the 
subject  of  litigation,  the  matter  upon  which  the 
action  is  brought  and  issue  is  joined,  and  in 
relation  to  which,  if  the  issue  be  one  of  fact, 
testimony  is  taken.  It  is  conceded  thai  the 
pecuniary  value  of  the  matter  in  dispute  may 
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be  determined,  not  only  by  the  money  Judg- 
ment prayed,  where  such  is  the  case,  but  ui 
some  cases  by  the  increased  or  diminished  value 
of  the  property  directly  affected  by  the  relief 
prayed,  or  by  tlie  pecuniary  result  to  one  of  the 
parties  i  m  mediately  f  rum  the  j  udgmen t  Thus 
a. suit  to  quiet  the  title  to  parcels  of  real  prop- 
erty, or  (o  remove  a  cloud  therefrom,  by  whidi 
their  use  and  enjoyment  by  the  owner  are  im- 
paired, is  brought  within  the  cognizance  of  the 
court,  under  the  statute,  only  by  the  value  of 
the  property  affected.  Alexander  v.  Pendleton, 
12  U.  8.  8  Cranch,  462  [3:  624];  PiereoU  ▼. 
miiott,  81  U.  S.  6  Pet.  95  [S:  332] ;  Stark 
V.  Starr,  78  U.  S.  6  Wall.  402  n8:925];  Jonee  v. 
Bollee,  76  U.  8.  9  Wall.  864.  369  "[19:784, 736]; 
and  Holland  v.  CJiallen,  110  U.  8.  15  [28:  52]. 
So  in  a  case  impeaching  the  right  to  an  office, 
the  amount  of  the  salary  attached  to  it  is  con- 
sidered as  determining  the  value  of  the  matter 
in  dispute.  Thus  in  Smith  v.  Whitney,  116  U. 
S.  167,  178  [29:601,  602],  where  the  application 
was  for  a  writ  of  prohibition  restraining  pro- 
ceedings by  court-martial  against  an  officer,  an 
objection  being  taken  to  the  appellate  jurisdic- 
tion of  this  court  on  the  ground  that  the  sub- 
ject matter  of  the  suit  was  incapable  of  pecu- 
niary estimation,  the  court,  by  Mr,  Justice 
Gray,  replied:  "The  matter  in  dispute  is 
whether  the  petitioner  is  subject  to  a  prosecu- 
tion which  may  end  in  a  sentence  dismissing 
him  from  the  service,  And  depriving  him  of  a 
salary,  as  paymaster-general  during  the  residue 
of  his  term  as  such,  and  as  pay  inspector  after- 
wards, which  in  less  than  two  years  would 
exceed  the  sum  of  five  thousand  dollars.  R 
S.  S§  1556, 1565,  1624,  arts.  8, 22,  48. 53.  The 
case  cannot  be  distinguished  hi  principle  from 
those  in  which  it  has  been  held  that  a  judgment 
awarding  a  pereniptory  writ  of  mandamus  to 
admit  one  to  an  office,  or  a  judgment  of  ouster 
from  an  office,  might  be  reviewed  by  this  court 
upon  writ  of  error,  if  the  salary  during  the  term 
of  the  office  would  exceed  the  sum  named  in 
the  statute  defining  its  appellate  jurisdiction. 
Columbian  Ine,  Co,  v.  Wheelwright,  20  U.  8.  7 
Wheat  584  [5:  516];  United  States  y,  Addison, 
63  U.  S.  22  How.  174  [16:  304^."  Not  doubt- 
ing  the  correctness  of  the  doctnne  thus  stated, 
we  do  not  perceive  how  it  can  help  the  appel- 
lants. It  is  true  they  represent  the  county,  but 
it  is  impossible  to  state  any  rule,  by  which  the 
benefit  the  county  may  ^in,  or  the  damage  it 
may  suffer  from  the  result  of  the  election  con- 
tested, can  be  estimated.  The  fact  that  the 
county  may  acquire  or  lose  a  parcel  of  land  in 
Aberdeen  exce^ing  in  value  $5,000,  with  the 
building  thereon,  by  the  conditional  conveyance 
of  that  city,  according  as  the  county  seat  is 
kept  at  or  removed  from  the  place  designated 
as  county  seat  by  the  election,  the  valiaity  of 
which  is  contested,  does  not  obviate  the  diffl* 
culty.  The  acquisition  or  loss  of  the  land  in 
question  is  not  a  necessary  consequence  of  the 
election  for  the  county  seat,  such  result  not 
being  created  by  law,  but  by  a  mere  accident 
arising  from  a  voluntary  g^ft  by  Aberdeen, 
made  contingent  upon  the  removal  of  the  ooun- 
ty  seat  to  that  place  and  its  continuance  there. 
In  Smith  V.  Whitney  the  salary  was  given  by 
the  law  and  went  with  the  tenure  of  the  office. 
A  promise  by  a  third  person  to  grant  to  a  UtI* 
gant  certain  lands  or  make  particular  dooar 
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tioiM  in  case  of  a  Buccessful  proscciitioo  of  a 
«uit  will  not  confer  jurisdicliou  on  ibis  court  to 
review  the  judgment,  if  without  sucb  promise 
or  conditional  donation  the  court  would  not 
have  the  requisite  jurisdiction.  We  think, 
therefore,  there  ia  not  in  the  case  such  an 
amount  in  dispute  as  to  enable  this  court  to 
take  jurisdiction  of  the  appeal.  Upon  this 
ground  the  appeal  must  be  dismissed. 

It  is  not  necessary,  therefore,  to  consider  the 
alleged  refusal  of  a  majority  of  the  county  com- 
missioners to  prosecute  the  appeal,  and  their 
application  to  the  court  below  to  vacate  the 
order  allowing  it  The  appeal  had  been  per- 
fected, and  the  jurisdiction  over  the  cause  thus 
transferred  to  this  court,  before  the  attention 
of  the  court  below  was  culled  to  the  action  of 
the  majority.  Whether  such  majority  could 
afterwards  authorize  a  withdrawal  of  the  ap- 
peal, holding  the  relation  the  commissioners  do 
to  the  county,  need  not  now  be  discussed. 

But  there  is  a  ground,  not  taken  by  the  re- 
spondent, which  forces  itself  upon  our  consid- 
eration, and  that  is,  that  the  judgment  of  the 
supreme  court  of  the  Territory  is  not  in  forma 
final  judgment.  It  not  merely  reversed  the 
Judgroout  of  the  district  court,  but  remanded 
the  cause  to  the  court  for  fuftber  proceedings 
accordins:  to  law  and  the  judgment  of  the  ap- 
pellate court.  A  judgment  of  a  lower  appellate 
court  which  reverses  the  judgment  of  the  court 
of  original  jurisdiction,  and  remands  the  case 
to  it  for  further  proceedings,  is  not  a  final 
judgment.  A  judgment  of  reversal  is  only 
final  when  It  also  enters  or  directs  the  entry  of 
a  judfirment  which  disposes  of  the  case.  On 
ihit  ground,  iherrfore,  aawdlas  on  the  previous 
fproundt  ^  appeal  must  be  diemissed.  And  it  is 
mordered. 


ISAAC  8.  LYON,  Aj^U, 

V, 

JOHN  B.  ALLEY. 

(See  8.  C.  Heportcr's  ed.  177-189.) 

Taxes  in  District  of  Columbia — omissions  to 
foUote  Vie  statute — when  tax  invalid — alter- 
ation of  assetism€nt — equitable  jurisdiction — 
grounds  for — lien, 

L  In  the  District  of  Columbia,  where  a  special 
Improvement  tax  has  been  imposed,  the  failure  ot 
the  commissioner  of  improvements  to  deposit  with 
the  regristera  statement  of  the  taxes,  tne  falhire 
of  the  reidster  to  place  without  delay  In  tbe  hand/; 
of  thecolloctora  list  of  tbe  persons  taxed,  and  the 
failure  of  the  collector  to  give  the  required  notice 
to  sucb  persons  constitute  such  a  nonobeervance  of 
the  requirement  of  the  statute  as  to  render  invalid 
tbe  tax  sale  and  the  certificates  thereof. 

2.  When  the  requisitions  prescribed  for  the  as- 
sessment and  collection  of  taxes  are  Intended  for 
tbe  protection  of  the  citizen,  and  to  prevent  a  sac- 
rltloe  of  his  property,  and  by  a  disregard  of  which 
his  riffhts  mi(rh{  be  and  generally  would  be  injuri- 
ously affected,  they  are  not  directory  but  manda- 
tory, and  must  be  followed. 

3.  Fro  visions  of  statutes  as  to  the  form  and  mode  < 
of  assessments,  and  the  place  where  the  tax  lists 
are  to  be  deposited,  are  dosiimed  for  the  beaeflt  of 
the  taxpayers  and  the  protection  of  tbelr  property 
from  sacrifioe. 

4.  The  erasure  and  interlineation  in  the  assess- 
ment roll  in  this  cnse,  made  nearly  twelve  months 
after  it  was  completed  and  depositod  In  the  regis- 
ter's office  and  after  the  lots  not  assessed  had  passed 
into  the  ownership  of  a  hofia  fide  purchaser,  was  an 
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unauthorized  and  Improper  alteration  and  not  a 
reassessment. 

5.  When  the  lUeerality  ot  a  tax  sale  is  patent  upon 
the  face  of  the  prooeedlnar,  the  Jurisaiction  of  a 
court  of  equity  to  remove  a  cloud  does  not  attach. 

0.  Equity  will  not  interpose  to  arrest  the  proceed- 
inffs  for  the  coUectlon  of  a  tax  upon  the  sole  irround 
of  its  illegality;  there  must  oe  some  equitable 
KTOund  for  relief  besides  the  mere  illeffality  of  the 
tax. 

7.  A  lien  created  by  the  terms  of  a  statute  author- 
izing the  assessment  and  collection  of  a  tax  exists 
and  attaches  only  according  to  such  terms  and  con- 
ditions as  are  prescribed  by  the  statute  creating  it. 

[No.  149.] 
Argued  Jan.  7, 8,  1889.    Decided  April  /,  1889, 

APPEAL  from  a  decree  of  the  Supreme 
Court  of  the  District  of  Columbia,  in  favor 
of  plaintiff,  to  remove  clouds  from,  and  ac- 
quire the  title  to,  certain  real  estate  in  the  City 
of  Washington.    Affirmed, 

* 

Statement  bv  Mr,  Justice  Laman 

This  is  a  suit  in  equiU*,  brought  by  the  ap- 
pellee in  the  Supreme  Court  of  the  District  of 
Columbia,  to  remove  clouds  from,  and  to  quiet 
the  title  to,  certain  real  estate  in  the  City  of 
Washington.  The  property  is  described  as 
lots  1  to  12,  inclusive,  square  156,  fronting  on 
the  north  side  of  P  Street  north,  between  17th 
and  l8lh  Streets  west,  in  that  city,  and  was  at 
one  time  owned  in  fee  simple  by  the  plaintiff, 
John  B.  Alley,  who  subdivided  the  lots  and 
sold  portions  thereof  to  certain  persons  named, 
to  whom  he  gave  bonds  of  indemnity  as  a  se- 
curity against  the  claim  of  the  defendant,  Isaac 
S.  Lyon.  Alley  and  his  grantees  are  in  actual 
possession  of  the  property,  and  this  suit  is 
brought,  therefore,for  the  benefit  of  all  of  them. 
The  claim  of  the  defendant  is  derived  from 
certain  certificates  of  tax  sale  issued  to  him  by 
the  District  of  Columbia,  October  16, 1881.  the 
tax  being  a  special  improvement  tax  for  setting 
the  curl^toncs  and  paving  the  footways  ana 
gutters  along  the  front  line  of  the  property. 

The  bUl,  after  alleging  these  facts,  sets  out 
the  various  steps  and  processes  by  which  the 
claim  of  the  defendant  orij^nated,  which  is  al- 
leged to  be  invalid  and  illegal;  and  cliarges 
that  the  said  certificates  were  issued  without 
authority  of  law  and  are  not  any  evidence  of 
title  to,  or  lien  upon  the  said  lots.  The  relief 
asked  for  is  a  decree  declaring  the  tax  sal^void, 
and  an  injunction  against  Lyon  from  setting 
up  any  nght,  title,  or  claim  by  virtue  of  the 
certificates  issued  to  him  on  his  purchase. 

The  defendant  answered  denying  the  validity 
of  the  title  of  tbe  plaintiff  and  his  grantees, 
and  also  filed  a  cross  bill  setting  out  In  detail 
the  proceedings  by  which  his  own  claim  origi- 
nated; alleging  that  such  claim  was  valid  and 
legal,  and  su|)crior  in  law  and  in  equity  to  that 
of  the  plaintiff  and  his  grantees;  and  praying 
that  his  certificates  mignt  be  decreed  a  lien 
upon  the  lots.  Upon  an  agreed  statement  of 
facta,  the  court  at  special  term  rendered  a  de- 
cree in  accordance  with  the  prayer  of  ths  cross 
bill.  Upon  appeal  to  the  court  in  general  term 
that  decree  was  reversed,  and  a  decree  made 
in  accordance  with  the  prayer  of  the  original 
bill;  and  an  appeal  from  the  latter  decree  brings 
the  case  here. 

The  material  facts,  as  gathered  from  the 
record,  are  substantially  as  follows:  on  tha 
2d  of  November,  1869,  the  then  corporaliou  of 
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tlie  City  of  Washington  passed  the  following 
Act: 

''Be  it  efiaeted,"  .  .  .  •That  the  mayor  be, 
and  he  is  hereby,  authorized  and  required  to 
cause  the  curbstones  to  be  set  and  the  footways 
and  gutters  paved  on  the  north  side  of  P  Street 
north,  between  Sixteenth  Street  west  and  Rock 
Creek,  the  woi^  to  be  contracted  for  and  exe- 
cuted in  the  manner  and  under  the  superin- 
tendence provided  by  law,  and  to  def  rav  the 
expenses  of  said  improvements  a  special  tax, 
equal  to  the  cost  thereof,  is  hereby  imposed 
and  levied  on  all  lots  or  parts  of  lots  bordering 
on  the  line  of  tiie  improvement;  the  said  tax 
to  be  assessed  and  collected  in  conformity  with 
the  provisions  of  the  Act  approved  October  13, 
1866."    (Acts  67th  Council,  ch.  236,  p.  116.) 

1180]  The  Act  of  October  12,  1865,  referred  to, 
extended  prior  Acts  of  May  23  and  24,  1858,  to 
special  improvements  thereafter  made,  and 

{>rovided  that  the  cost  and  expense  of  every 
ocal  improvement  thereafter  made,  "unless 
otherwise  provided  for  in  the  Act  or  Acts  or- 
dering the  same,  shall  be  levied,  assessed,  col- 
lected, and  paid,  and  the  payment  thereof  en- 
forced," as  provided  in  those  Acts.  Webb's 
Digest,  860-2. 

The  Act  of  May  28, 1868  (Webb's  Digest,  166), 
provided  for  proposals  for  setting  curbstones, 
etc.,  petition  for  the  improvement  and  plan  of 
the  propertv,  time  within  which  the  improve- 
is  to  be  maae,  and  by  its  6th  section  required 
the  appointment  of  two  assistant  conmiLBsion- 
ers.    Its  6th  section  reads  as  follows: 

"So  soon  as  the  setting  and  paving  of  any 
such  curbstone  and  footwav  shall  have  been 
completed  by  the  commissioner  of  improve- 
ments, he  shall  deposit  with  the  register  a  state- 
ment, exhibiting  the  cost  of  sett£:ig  the  curb- 
stone and  paving  the  footway  in  front  of  each 
lot  or  part  of  lot,  separately,  and  the  amount 
of  tax  to  be  paid  by  each  proprietor  of  said  lots 
or  parts  of  lots;  and  the  r^^ter  shall  then, 
without  delay,  place  in  the  hands  of  the  col- 
lector of  taxes  a  list  of  the  persons  chargeable 
with  such  tax,  together  with  the  amount  due 
by  each  person;  and  the  collector  shall,  within 
ten  dnys  after  receiving  such  list,  give  notice 
in  WMting  to  each  proprietor,  if  residents  of 
this  city; If  nonresidents,  then  to  their  tenants 
or  agents,  if  known,  staUng  the  amount  of  tax 
by  them  respectively  due,  and  requiring  that 
the  same  be  paid  within  thirty  days  from  the 
date  of  such  notice;  and  if  any  of  the  taxes  so 
due  shall  remain  unpaid  for  more  than  thirty 
days  after  the  date  of  such  notice,  then  the  said 
collector  shall  proceed  to  collect  the  same,  to- 
gether with  interest  in  addition  thereto  at  the 
rate  of  ten  per  centum  per  annum,  to  be  com- 
puted from  the  date  of  the  commissioner's  re- 
turn to  the  register,  in  the  same  manner  as 
other  taxes  upon  real  property  are  by  law  col- 
lected; and  the  collector  shall  deposit  the  same 
in  bank  to  the  credit  of  the  ward  entitled  there- 
to, first  deducting  the  commissions  prescribed 
for  collecting  the  same." 

The  8tli  aection  provided  that  such  work 
shall  be  paid  for  by  certificates  of  stock,  com- 
monly known  as  "paving  stock,"  issued  by  the 
mayor  and  given  to  the  contractor,  and  redeem- 
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able  from  time  to  time  as  the  taxes  were  col- 
lected. 

None  of  the  provisions  of  the  Act  of  May 
24, 1868,  are  important  in  connection  with  this 
case. 

The  Act  of  June  10,  1867  (Webb's  Digest, 
467),  created  an  officer  known  as  superintend- 
ent and  inspector  of  improvements,  whose  duty 
it  was  to  prepare  plats  and  fix  grades,  and  to 
superintend  the  paving  of  footways,  etc.,  and 
provided  that,  with  two  assistant  commission- 
ers to  be  appointed  by  the  mayor  from  amone 
those  along  or  near  the  line  of  any  proposed 
improvement,  he  should  have  the  excla^ve 
control  of  such  improvement;  further,  that  the 
superintendent  and  inspector  should  "be 
charged  with  the  duty  oi  making  all  assess- 
ments on  lots  bordering  on  any  street,  alley,  or 
avenue  which  shall  have  been  paved,"  etc.  The 
last  Act  on  the  subject,  that  of  October  28, 
1867  (65th  Council,  chap.  6),  provided  that  aU 
taxes  for  paving,  etc.,  should  be  payable  in  four 
installments,  one  fourth  within  thirty  days 
after  the  service  of  the  notice  by  the  collector 
of  taxes,  and  the  remaining  three  fourths  in 
three  equal  annual  payments,  for  which  cer- 
tificates of  indebtedness  bearing  interest  at  the 
rate  of  ten  per  centum  per  annum,  and  charge- 
able against  the  property  involved,  should  be 
issued  by  the  mayor  to  the  contractor. 

The  lots  in  question  are  situated  in  what 
was  formerly  the  1st  ward  of  the  City  of  Wash- 
ington, along  the  line  of  street  the  pavement  of 
which  was  provided  for  by  the  Act  of  Novem- 
ber 2,  1869,  iupra,  and  were  at  that  time 
owned  by  one  Thomas  Young. 

On  the  1st  of  April,  1870,  the  Corporation 
of  Washington  contracted  with  one  Henry 
Birch  to  set  the  curbstones  and  pave  the  foot- 
ways and  gutters  in  the  Ist  ward  of  the  city; 
ana  between  that  date  and  November  16, 1870, 
he  performed  tiiat  part  of  the  work  t)ordering 
upon  the  lots  in  question,  and  the  same  was 
accepted  by  the  corporation.  Its  cost  was 
$2,054.10.  At  that  time  William  Forsyth  wat 
the  superintendent  and  inspector  of  the  paving 
of  carriageways  and  footways  of  the  corpora- 
tion under  the  Act  of  June  10, 1867.  When 
the  work  under  Birch's  contract  was  com- 
pleted Forsyth,  as  it  was  his  duty  to  do,  en- 
tered idl  of  it  in  the  ward  book  with  the 
proper  proportionate  charge  against  each  lot, 
with  the  exception  of  that  appertaining  to  the 
lots  in  question.  As  to  these  no  entry  was 
made  unul  November,  1871,  when  tiie  follow- 
ing was  interlined  in  red  ink:  "£utered  No- 
vember 17,  1870.  This  work  was  done  at  this 
date,  but  by  request  of  the  owner,  not  entered 
unUl  Nov.  — ,  1871.  Wm.  Forsyth,  SVyor, 
D.  C." 

On  the  18th  day  of  January,  1871,  thera 
were  issued  to  Henry  Birch  fifty-two  certifi- 
cates of  paving  stock  for  the  four  install ments^ 
being  for  the  entire  amount  on  the  assessment 
roll,  except  as  to  the  twelve  lots  in  question. 

Between  November,  1870,  and  November* 
1871,  to  wit,  February  21,  1871,  the  govern- 
ment of  the  Ci^of  Washington  was  succeeded 
by  that  of  the  District  of  Columbia,  and  For- 
syth became  the  surveyor  of  the  District 

The  contractor  testifies  on  oath  that  he  had 
nothing  to  do  with  the  omission  of  the  lots  in 
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question  from  the  assessment  roll,  and,  in  fact, 
knew  nothing  of  such  omission;  that  during 
the  progress  of  the  work  the  owner  of  the  lots, 
Thomas  Young,  promised  in  person  to  pay  in 
fall  for  the  improvements  when  finished,  pro^ 
Tided  he.  Birch,  would  deduct  ten  per  cent 
fh>m  the  contract  price,  and  that  he,  Birch, 
agreed  to  this  arrangement  When  the  en- 
tries relative  to  the  lots  were  made,  in  No- 
vember, 1871,  the  collector  entered  the  amounts 
in  the  "special  ledger^  in  his  office  as  assessed 
against  the  lots,  and  then  gave  the  notice  there- 
of prescribed  bv  law.  Certificates  of  indebt- 
edness against  the  lots,  agreeably  to  the  Act  of 
•October  28,  1867,  were  therefore  issued  to  the 
contractor,  who  sold  and  transferred  the  same 
to  the  appellant,  Lyon,  for  value  before  ma- 
turity. After  their  maturity,  and  for  default 
in  their  payment,  Lyon  procured  the  collector 
of  taxes  of  the  District  of  Columbia,  in  1881, 
to  sell  the  lots  in  question,  and  bought  them  in, 
paying  Uie  purcli^se  price  by  surrendering  the 
certificates  of  indebteaness  aforesaid,  and  pav- 
ing the  difference  in  cash.  In  return  he  ob- 
tained twelve  several  ceriificates  of  tax  sale,  one 
as  to  each  lot,  bearing  date  October  15,  1881. 

^OT  to  the  aforesaid  entry  in  red  ink,  how- 
ever, and  while  the  records  all  showed  no  as- 
sessment or  claim  of  any  kind  against  the  lots 
In  question,  to  wit,  October  2,  1871,  Young 
sold  and  conveyed  them  to  Hallett  Kilboum, 
and  by  various  transfers  thereafter,  all  made 
subsequent  to  the  red-ink  entry,  they  came 
into  the  possession  and  ownership  of  the  plaint- 
iff, January  26, 1881 
{183]  i°  1875,  while  the  title  to  the  lots  was  in  one 
James  M.  Latta,  a  sale  of  them  was  attempted 
to  satisfy  the  delinquent  taxes  assessed  against 
them  as  aforesaid.  Latta  thereupon  fil^  his 
Mil  in  equity  against  the  District  of  Columbia 
and  John  F.  Cook,  collector,  to  enjoin  such 
sale  thereof,  and  a  temporary  restraining  order 
was  granted  on  the  29th  day  of  July  of  that 
year,  which  still  continues  in  force.  Neither 
Lyon  nor  the  contractor  Birch,  was  made  a 
partv  to  that  bill;  and  the  collector,  upon  the 
service  of  said  restraining  order,  made  no  en- 
try or  memorandum  of  tiie  same  against  the 
lots  in  question,  but  by  mistake  entered  the 
memorandum  thereof  as  applying  to  Uie  same 
numbered  lots  in  square  256. 

Mr,  Henry  E.  DaTis*  for  appellant: 

Delay  in  returning  the  tax  hst  will  not  in- 
validate a  tax  otherwise  duly  imposed. 

M%a»  V.  QUamn,  11  Wis.  470,  497-4). 

Requirement  of  approval  is  directory  only 
and  its  nonobservance  cannot  affect  the  tax. 

Brady  v.  BariUtt,  66  Cal.  850. 

The  appellee  does  not  make  by  his  bill  a 
case  remeaiable  in  equity,  to  remove  the  lien 
of  the  tax,  or  to  set  aside  the  deed  after  a  sale. 

Coolev,  Taxn.  2d  ed.  779-781,  notes  and 
cases;  Mannetoinkle  v.  Oeargeknon,  82  U.  S.  15 
WalL547(lil:  281);  BiueU  Y.KeUogff.eOBarhMl. 

A  tax  cannot  be  released  which  does  not  id- 
ready  exist  as  a  charge. 

Doe  V.  Deawn,  8  Ga.  479,  488;  Bundell  v. 
XoAm^,  40N.  Y.  618,  517. 

An  assessment  of  the  expenses  of  widening 
m  street  upon  the  lands  abutting  thereon  is  an 
incumbrance  upon  such  lands  from  the  time 
of  the  order  of  widening. 
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Jonea  v.  Borton,  104  Mass.  461,  465;  BUickie 
V.  HutUon,  117  Mass.  181,  188-4;  Oarr  v.  I>o<h 
ley,  119  Mass.  294. 

Mr,  H.  H.  WelUi*  for  appellee: 

There  was  no  assessment,  nor  an  v  other  law- 
ful step  taken.  The  deed,  until  the  prerequi- 
sites 01  the  tax  laws  are  established,  ia  a  nul- 
lity. 

Burroughs,  Taxn.  208,  882  and  cases; 
BlackwelJ,  Tax  Titles,  pp.  88-85,  and  cases; 
WiUiame  v.  P^/ton,  17  U.  8.  4  Wheat.  77  [4: 
518);  P^herr,  Overman,  59  U.  S.  18  How.  137 
(15:  818);  Amh&rH  v.  Qommere,  2  Term.  Rep. 
872;  CMman  v.  Anderaan,  10  Mass.  105;  Agry 
V.  Yming,  11  Mass.  220;  Bteteon  v.  Kempton,  18 
Mass.  282;  Libby  v.  Bumham,  15  Mass.  144; 
WiUiame  v.  Braee,  6  Conn.  190;  Thtmea  Mfg. 
Oo.  V.  Lathro]a,  7  Conn.  550;  Mareh  v.  Ofusnut, 
14  m.  223;  Bitera  v.  Thompson,  48  Ala.  683; 
ThaUher  v.  Fowdl,  19  U.  S.  6  Wheat.  119  (5: 
221);  Maeon  v.  Feareon,  60  U.  S.  9  How.  248 
18:125);  QavMe  v.Stilee,  89  U.  8.  14  Pet.  826) 
10:  476);  PoweU  v.  Madison,  21  Ind.  835;) 
JfarM  V.  Clark  Oo,  42  Wis.  502;  Worthington 
V.  Whitman,  67  Iowa,  190;  Ibrster  v.  Forster, 
129  Mass.  659. 

The  requisitions  of  the  tax  law  are  substan- 
tial and  useful  and  cannot  be  dispensed  with. 

Hugheyy,  fforrel,  2  Ohio,  2»2;  HoUy.Hemjh 
hiU,  8  Ohio,  288:  Stead  v.  Course,  8  U.  8.  4 
Craoch,  412  (2:  660). 

The  statute  must  be  strictly  if  not  literally 
complied  with. 

Chandlery,  Spear,  ^Yi.  888;  Spear y.  Ditty, 
9  Vt  282:  Bellows  v.  miot,  12  Vt  569;  Sum- 
ner V.  Sfterman,  18  Vt.  609;  Carpenter  v.  Savh 
yer,  17  Vt.  122;  Myrick  v.  LaCrosse,  17  Wis. 
442;  AtHns  v.  Rinnan,  20  Wend.  241;  Sand- 
wich V.  Fish,  2  Gray,  298;  Freneh  v.  Edwards. 
80  U.  8. 13  Wall.  506  (20:  702). 

Every  prerequisite  to  the  power  to  sell  the 
estate  must  precede  its  exercise. 

Davis  V.  Fames,  26  Tex.  296;  Tenda  v. 
Wheeler,  9  Tex.  408;  Bobson  v.  Osbom,  18  Tex. 
298;  Wofford  v.  McKinna,  28  Tex.  86. 

Assessment  cannot  be  increased  without  notice 
to  the  taxpayer. 

Peo]^  V.  Ward,  105  TXL  620;  (/Conner  v. 
MuUen,  11  BL  57,  116. 

It  is  not  allowable  so  to  amend  record  as  to 
render  a  sale  valid  which  was  invalid  before. 

Langdon  v.  Poor,  20  Vt  18;  Judetfine  v. 
Jackson,  18  Vt.  470;  Atkins  v.  Minman,  7  Bl. 
451;  Early  v.  Doe,  57  U.  8.  16  How.  610  (14: 
1079);  Bonkendorf  v.  Taylor,  29  U.  8.  4  Pet. 
849  (7:  882);  Stead  v.  Course,  8  U.  8.  4  Cranch, 
408  (2:  660);  Blackwell,  Tax  Titles,  859-362, 
and  cases;  Blight  v.  Banks^Q  T.  B.  Mon.  206; 
Bl^ht  V.  AtweU,  7  T.  B.  Mon.  26a 

So  much  of  the  tax  as  is  conceded  ought  to 
be  paid  must  be  tendered  or  the  injunction 
will  be  refused. 

Huntington  v.  Patmar,  7  8awy.  356;  Mor- 
rison V.  Hershire,  82  Iowa,  271;  Qrimmdl  v. 
2>M  Jf0fne«,  57  Iowa,  144;  Miller  y.  Corbin.i^ 
Iowa,  150;  Ecerett  v.  Bd>ee,  87  Iowa,  452;  Con- 
nors  V.  Detroit,  41  Mich.  128;  Phelps  v.  Bant- 
ing, 87  III.  442. 

Mr.  Justies  Lainar  delivered  tiie  opinion  of 
the  court: 
The  court  below  held— 
(1)  That  the  Act  of  the  common  council  of 
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November  2, 1869,  levjiog  a  tax  for  the  paving 
and  curbing  of  P  Street  in  front  of  tbe  lots 
involved  in  tbis  controversy  created  an  in- 
cboatc  lien  upon  them  which  woiild  have  been 
complete  had  tbe  assessment  been  made  by  the 
proper  officer,  in  conformity  with  the  law  and 
the  ordinances  upon  the  subject; 

(2)  That  inasmuch  as  tbe  omission  of  this  lot 
from  the  assessment  roll  was  not  made  by  mis- 
take, or  through  ignorance  or  negligence,  but 
intentionally  and  at  the  request  of  the  party 
then  owning  tbe  lots,  and  as  Kilboum,  Ix'fore 
purchasin|^  the  lots,  exercised  proper  diligence 
in  examinmg  the  records,  and  found  no  claim 
or  lien  of  any  kind  existing  against  them,  he 
should  be  considered  as  a  bSna  fide  purchaser, 
witbout  notice  of  tbe  lien  imposed  by  the  tax, 
and  therefore  as  having  taken  his  title  free  and 
clear  of  tbe  tax  in  question;  and, 

(8)  That  as  Kilboum  took  the  lots  discharged 
of  any  lien  imposed  by  the  tax  under  consid- 
eration, any  subsequent  purchaser  from  him 
would  acquire  the  same  sort  of  title— that  is,  a 
tiUe  not  affected  by  the  tax  certificates  involved 
in  this  case.  It  therefore  granted  Alley's 
prayer  for  a  removal  of  the  cloud  upon  his  title 
ocoisioned  by  such  tax  sale. 

To  the  correctness  of  these  rulings  the  appel- 
lant's counsel  have  raised  several  objections, 
which  it  is  necessary  to  consider.  It  is  con- 
tended that  the  requirements  of  the  statute, 
which  were  not  complied  with,  were  manda- 
tory only  so  far  that  it  was  necessary  they 
should  be  substantially  observed;  and  that  un- 
less some  injustice  has  been  done  or  some 
inequalitv  occasioned,  equity  will  disregard  a 
mere  failure  to  follow  the  law.  This  prop 
osition  presents  the  question  whether  the  fail- 
ure of  the  commissioner  to  deposit  with  the 
register  a  statement  of  the  taxes  upon  the  lots, 
the  failure  of  the  register  to  place  without  de- 
lay in  the  hands  of  the  collector  a  list  of  the 
persons  taxed,  and  the  failure  of  tbe  collector 
to  give  the  reouired  notice  to  such  persons, 
constituted  such  a  nonobservance  of  tbe  re- 
quirements of  the  statute  as  to  render  invalid, 
as  against  the  appellee,  the  tax  sale  and  the 
ccrtmcates  thereof^  issued  to  the  appellant. 

In  view  of  the  specific  and  imperative  lan- 
guage of  these  provisions,  and  more  especially 
of  their  nature  and  obvious  purpose,  we  cannot 
doubt  Uiat  they  were  intendea  as  conditions 
precedent,  a  strict  compliance  with  which  was 
necessary  in  order  to  make  the  tax  chargeable 
as  a  lien  upon  the  lots.  This  question  was 
directly  presented  and  distinctlv  settled  in  the 
case  of  French  v.  Edwards,  80  U.  S.  13  Wall 
606  LdO:  702],  hi  which  the  rule  was  laid  down 
with  regard  to  directory  and  mandatory  pro- 
visions of  tax  laws,  which  has  been  since 
approved  by  the  federal  and  state  courts. 

In  that  case  the  defendant  asserted  a  title  to 
the  land  in  dispute  under  a  deed  executed  by 
tbe  sheriff  of  Sacramento  County,  Califomia, 
upon  a  sale  on  a  judgment  rendered  for  unpaid 
taxes  on  the  property  described,  and  the  whole 
case  turned  on  tbe  validity  of  this  tax  deed. 
It  was  a  case  of  noncompliance  with  the  re- 
quirements of  the  statute,  the  main  question 
being  whether  the  departure  of  the  officer  from 
such  Rquiremeuts  rendered  the  sale  invalid. 
The  court  said: 
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"There  are  undoubtedly  many  statoltuy  [185] 
requisitions  intended  for  the  guide  of  oflBcen 
in  tbe  conduct  of  business  devolved  upon  them 
which  do  not  limit  their  power  or  render  its 
exercise  in  disregard  of  the  requisitions  iD> 
effectual.  Such  generally  are  regulations  de* 
signed  to  secure  order,  system  and  dispatch  in 
proceedings,  and  by  a  disregard  of  which  the 
rights  of  parties  interested  cannot  be  injuri- 
ously affected.  Provisions  of  this  character 
are  not  usually  regarded  as  mandatory  unlets 
accompanied  by  negative  words  importing  thai 
the  acts  required  shall  not  be  done  in  any  other 
manner  or  time  than  that  designated.  But 
when  the  requisitions  prescribed  are  intended 
for  the  protection  of  the  citizen,  and  to  prevent 
a  sacrifice  of  his  property,  and  by  a  disregard 
of  which  his  rights  might  be  wad  generally 
would  be  injunously  affected,  they  are  nd 
directory  but  mandatory.  They  must  be  fol- 
lowed or  the  acts  done  will  be  invalid.  The 
Sower  of  the  officer  in  all  such  cases  is  limited 
y  the  manner  and  conditions  prescribed  for  ita 
exerdse." 

Judge  Cooley  in  his  work  on  Taxation  rcf  en 
to  this  case  and  says:  "  The  doctrine  therein 
stated  seems  a  sound  and  just  rule,  and  may  be 
reasonably  believed  to  be  in  accord  with  the 
legislative  will  in  the  cases  to  which  it  is 
applied."  Ohirf  Jtutiee  Shaw,  in  the  earlier 
case  of  Tmrey  v.  MiWmry,  21  Pick.  64,  lays 
down  the  same  nde  in  nearly  the  same  terma. 

The  rule  thus  stated  applies  unquestionably 
to  the  case  before  us,  which  is  a  much  stronger 
one  in  the  number  and  character  of  the  pre- 
requisites to  the  tax  sale  which  were  disre- 
garded. The  provisions  of  statutes  as  to  the 
form  and  mode  of  assessments,  as  to  tax  lists, 
and  the  place  where  the  tax  lists  are  to  be  d^ 
posited,  are,  according  to  the  highest  authority, 
designed  for  the  benefit  of  the  taxpayers  and 
the  protection  of  their  property  from  sacrifice. 
Sandwich  v.  Fish,  2  Gray,  298,  801;  Ck)oley, 
Taxation,  216, 217, 2ia  When,  therefore,  Kil- 
boum, from  whom  the  ai^llee  derived  title, 
purchased  the  lots  in  question,  there  was,  so 
far  as  we  can  learn  from  the  record  in  this 
case,  nothing  in  the  register's  office  or  in  the 
collector's  office,  or  in  the  hands  of  the  latter, 
to  put  a  boTia  fide  purchaser  upon  notice  either 
actual  or  constructive. 

We  cannot  concur  with  the  counsel  for  ap-  [186] 
pellant  in  the  proposition  that  the  requirements 
of  the  statute  were  substantially  complied  with. 
The  erasure  and  interlineation  in  the  assess- 
ment roll,  made  nearly  twelve  months  after  it 
was  completed  and  deposited  in  the  register's 
office,  ana  after  the  lots  not  assessed  had  passed 
into  the  ownership  of  a  bona  fide  purchaser, 
cannot  be  considered  in  anv  sense  as  a  Teas9ea»> 
ment  or  an  amendment  of  the  orijj^nal  assess- 
ment.  It  was  simply  an  unauthorized  and  im- 
proper alteration,  by  a  person  with  not  even 
the  semblance  of  authority,  of  an  official  docii> 
ment  in  the  assessor's  office,  where  the  law  re- 
quired it  to  be.  Its  only  effeoCif  it  has  any, 
is  to  show,  in  connection  with  other  facts  upon 
the  record,  that  the  withholding  of  the  assess^ 
ment  of  these  lots  was  not  a  mere  mistake  of 
the  officers,  but  the  result  of  an  agreement  be- 
1  tween  the  then  owner  of  the  lot  and  tbe  con- 
ISO  U.S. 


188a 


Lton  ▼.  Ai^urr. 


177-189 


tractor,  whereby  the  former  promised  to  pay 
and  tbe  latter  to  accept  90  per  cent  of  the  con- 
tract price  for  the  improvements  in  lieu  of  the 
certificates  of  indebtedness  otherwise  to  be 
i«nied  by  the  mayor,  and  that,  in  pursuance  of 
Uiis  agreement,  the  assessment  of  the  lots  was 
omittod  by  the  oflScer  at  the  request  of  the 
owner,  and  those  certificates  of  indebtedness 
were  not  issued  until  more  than  twelve  months 
after  the  certificates  for  the  other  improve- 
ments  were  issued,  and  until  after  the  lands 
had  been  sold  to  Eilboum.  We  are  of  opin- 
ion that  Eilboum  obtained  a  title  to  the  lots  in 
question  free  from  the  lien  of  the  alleged  assess- 
ment, and  that  Alley  acquired  the  some  title 
alike  unincumbered. 

But  it  is  contended  that  even  if  we  adopt  the 
conclusion  reached  by  the  court  below,  as  to 
the  illegality  of  the  tax  sale  and  the  nullity  of 
the  ceraficate  issued  to  the  appellee,  still  the 
case  made  by  the  appellee  does  not  show  such 
a  cloud  upon  his  title  as  calls  for  relief  from  a 
court  of  equity.  In  other  words,  that  when 
the  illegality  of  a  tax  sale  is  patent  upon  the 
face  of  the  proceedings,  as  is  the  case  as  to  tbe 
sale  here  complained  of,  the  jurisdiction  of  a 
court  of  equity  to  remove  a  cloud  does  not  at- 
tach. The  case  of  Hannemnkia  v.  Oeorge- 
kwn,  82  U.  8.  16  Wall.  547  [21:281],  cited  by 
counsel,  fails  to  8ui)port  the  contention  that 
such  is  the  law  of  this  court.  That  case  was 
[187]  not  a  suit  to  remove  a  cloud  from  a  title.  The 
complainant  filed  a  bill  to  enjoin  tbe  collection 
of  a  tax,  alleged  to  be  illep^al,  and  tbe  court 
decided  that  there  was  no  remedy  in  equity  to 
enjoin  the  collection  of  a  tax,  upon  the  sole 
ground  of  its  illegality. 

It  is  a  well  setued  doctrine  of  this  court  that 
equity  will  not  interpose  to  arrest  the  proceed- 
ings for  the  collection  of  a  tax,  upon  the  sole 
ground  of  its  illegality.  It  is  equally  well  set- 
ed  by  the  decisions  of  this  court  and  the  state 
courts  that  after  the  land  has  been  sold,  and  a 
conveyance  of  some  sort  made  to  tbe  purchaser, 
courts  of  equity  have  inherent  jurisdiction  to 
give  relief  to  tbe  owner  against  vexatious  liti- 
gation and  tbreateDed  injury  to  the  market 
value  of  the  land,  by  removing  thedoud  which 
such  illegal  sale,  and  the  illegal  claim  arising 
from  it,  may  cast  upon  the  title.  And  in  such 
case  of  damage,  either  existing  or  apprehended, 
equity  will  interpose  for  relief,  even  during  the 
progress  of  the  proceedhiffs  before  the  sale. 

In  the  Union  Pacific  Railway  Company  v. 
Cheytnne,  118  U.  8.  616,  625  [28:1098, 1101], 
this  court  thus  presents  tbe  whole  law  on  this 
point: 

"It  cannot  be  denied  that  bills  in  equity  to  re- 
strain the  collection  of  taxes  illegally  imposed 
have  frequently  been  sustained.  But  it  is  well 
settled  that  there  ought  to  be  some  equitable 

Sound  for  relief  besides  the  mere  illegality  of 
e  tax;  for  it  must  be  presumed  that  the  law 
furnishes  a  remedy  for  illegal  taxation.  It  often 
happens,  however,  that  the  case  is  such  that  the 
person  illegally  taxed  would  suffer  irremediable 
damage,  or  be  subject  to  vexatious  litieatioo,  if 
he  were  compelled  to  resort  to  his  legal  remedy 
alone.  For  example,  if  the  legal  remedy  con- 
sisted only  of  an  action  to  recover  back  tbe 
money  after  it  had  been  collected  by  distre^^ 
and  sale  of  the  taxpayer's  lands,  the  loss  of  his 
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freehold  by  means  of  a  tax  sale  would  be  a 
mischief  hard  to  be  remedied.  Even  the  cloud 
cast  upon  his  title  by  a  tax  under  which  such  a 
sale  could  be  made  would  be  a  grievance  which 
would  entitle  him  to  go  into  a  court  of  equity 
for  relief." 

It  may  be  proper  to  obeerve  that  in  the  pres- 
ent case  the  illegality  does  not  appear  wholly  .-^^ 
on  tbe  face  of  the  record,  but  that  it  is  shown  [188 
in  part  by  evidence  outside,  to  wit,  the  fact 
that  the  title  to  the  land  sought  to  be  charged 
was  acquired  by  a  bona  fide  purchaser  without 
notice.  We  think,  therefore,  that  the  allega* 
tioDS  of  tbe  bill  and  tbe  facts  proved  in  this 
case  bring  it  folly  within  the  equity  jurisdiction 
of  the  court 

Another  ground  upon  which  we  are  asked  to 
reverse  the  decision  of  the  court  below  is,  that, 
apart  from  the  tax-sale  certificates,  the  Act, 
itself  a  notice  to  all  purchasers,  in  terms  levied 
tbe  tax  directly  upon  the  lots  in  question,  and 
therebv  a  hen  attached  at  once^  and,  the  lien 
never  having  been  removed,  Uie  decree  should 
have  required  tbe  appellee  to  pay  to  tbe  de- 
fendant the  amount  of  the  tax  due,  before 
grantine  tbe  relief  prayed  for. 

It  is  clear  that  the  Act  does  not  in  so  many 
words  create  an  express  lien,  and  that  tbe  Acts 
of  Congress  do  not  expressly  confer  upon  the 
corporation  the  authority  to  create  such  liens. 
The  statement,  therefore,  must  be  taken  as  true, 
only  in  tbe  sense  that  every  municipal  tax,  in 
cases  of  local  improvement,  paving,  etc.,  in- 
volves a  lien  upon  the  particular  real  estate  on 
which  it  is  imposed.  The  error  of  the  argu- 
ment  of  counsel,  we  think,  lies  in  tbe  assump- 
tion that  the  lien  attaches  at  the  date  of  tbe 
passage  of  the  Act.  The  general  rule  is,  that 
when  no  time  is  expressly  fixed  by  the  statute 
for  the  lien  to  take  effect,  it  accrues  upon  the 
assessment  of  the  tax.  Now,  the  Adt  of  tbe 
common  council  imposed  and  levied  a  tax  to 
defray  tbe  cost  of  tbe  improvement,  but  it  also 
declared  that  the  tax  should  be  assessed  and 
collected  in  conformity  with  the  provisions  of 
certain  Acts  which  prescribed,  in  detail,  the 
mode,  manner  and  time  of  assessment,  and  the 
different  steps  to  be  taken  preliminary  to  such 
assesssment  and  collection.  If  any  lien  was 
created  by  the  terms  of  the  statute,  It  must  have 
existed  and  attached  according  to  such  terms 
and  conditions  as  were  prescrioed  by  tbe  law 
creating  it. 

In  the  case  of  Heine  v.  Levee  Comre,  80  U.  8. 
19  Wall.  655, 059  [22:228,  225],  the  court  said: 

"Nor  need  we  decide  whether  taxes  once  law- 
fully  levied  are,  until  paid,  a  lien  on  the  prop- 
erty against  which  they  are  assessed,  though  it 
is  laid  down  in  the  very  careful  work  of  Judge  [189] 
Dillon,  that  taxes  are  not  liens  upon  tbe  prop- 
erty against  which  they  are  assessed,  unless 
made  so  bv  the  charter,  or  unless  the  corpora- 
tion is  authorized  by  the  Legislature  to  declare 
them  to  be  liens.  But  here  no  taxes  have  been 
assessed  except  those  which  have  been  released 
by  the  bondholders'  accepting  new  bonds  for 
tbe  interest  of  the  year  so  assessed.  And  it  is 
too  clear  for  argument  that  taxes  not  assessed 
are  do  liens,  and  that  tbe  obligation  to  assess 
tuxes  is  not  a  lien  on  tbe  properly  on  which 
they  ought  to  be  assessed." 
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From  the  record  before  us,  we  think  the  de- 
cision of  the  court  below,  that  do  lawful  assess- 
ment of  the  tax  had  been  made;  that  no  lien 
upon  the  lots  in  question  exists;  and  that  the 
appellant  is  not  entitled  to  the  relief  prayed  for 
in  his  cross  bill,  accords  fully  with  the  de- 
cisions of  this  court  above  referred  to. 

As  the  points  disposed  of  are  decisive  of  the 
case,  we  deem  it  unnecessary  to  discuss  the 
effect  of  the  temporary  restraining  order  upon 
the  validity  of  the  collector's  sale.  Tht  deeiree 
qfthe  Bapreme  (hurt  U  c^fflftMd. 


[280]  ip^jj  XJNITBD  STATBS,  Ftff.^ 

«. 
STEPHEN  H.  PILB. 

(See  8.  a  Bepoiter^sed.  8B0-88&) 

Final  judgment  on  indietment—potDer  qf  eourt 
to  reconsider  Judgment  at  next  term>  divkion 
qfopinion. 

li  When  the  oirooit  ooott  has  entered  its  judir- 
ment  of  imprisoniDent  and  hnposing  a  fln&  upon 
the  trial  of  an  indlotment,  ana  has  oyeiruied  the 
motion  in  arrest  of  Jud^rment  and  for  a  new  trial, 
the  Jud^noAont,  thus  entered,  is  flnaL 

2.  An  order  merelj  suspending  the  execution  of 
the  Judgment  until  the  next  term  of  the  oourt, 
there  beinflr  no  proceeding  pending  to  rehear,  re- 
ooDsider,  or  modify  it,  does  not  stye  the  court 
power,  at  its  next  term,  to  reconsiaer  the  whole 
case  nor  to  set  aside  the  judgment. 

8.  Such  a  case,  therefore,  is  not  one  for  a  divis- 
ion of  opinion  in  which  either  the  court  or  the 
circuit  Judge  (who  did  not  sit  upon  the  trial)  has 
any  power  to  aok 

[No.  206.] 
Argued  March  16, 1889.    Decided  April  8, 1889. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  Middle  District  of  Ten- 
nessee, as  to  the  sufficiency  of  an  indictment 
for  forging  an  affidavit  in  relation  to  a  claim 
for  a  pension,  after  the  conviction  had  been  set 
aside,  at  a  term  subsequent  to  the  one  at  whidi 
the  Judgment  was  rendered. 

On  motion  to  dismiss.    Dirnniaed, 

Mr.  O*  A.  Jenks*  Solicitor- Oen.,  for  the 
United  States,  plaintiff: 

The  statute  requires  that  the  point  on  which 
the  judges  disagreed  shall  be  certified  during 
the  same  term. 

After  the  expiration  of  the  October  Term,  the 
court  had  no  power  to  set  aside  its  Judgment 
rendered  at  that  term. 

1  Chitty,  Crim.  Law,  p.  732;  Com.  v.  Wey- 
mouth,  2  Allen,  144;  Miller  Y.FinJde,  1  Park.  Cr. 
Hep.  876;  Peo^  v.  Dujfy,  6  Barb.  205;  People  v. 
Thompeon,  4  Cal.  242;  Beale  v.  Com.  25  Pa.  20; 
Com.  V.  Mayloy,  67  Pa.  295;  Mathers  v.  Patter- 
son, 88  Pa.  486;  Catlin  v.  Robinson,  2  Watts, 
879;  Stephens  v.  Coufens,  6  Watts,  518;  Albersr. 
Whitney,  1  Story,  810. 

Mr,  John  P*  Marrajf •  for  defendant  in 
error: 

The  court  cannot,  under  the  law,  and  will 
not.  look  to  anything  except  the  certificate  of 
division  of  opinion. 

Luther  V.  Borden,  48  U.  S.  7  How.  47  (12: 
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681);  U.  8.  Y.  Briggs,  46  U.  S.  5  How.  208  (12: 
119);  Ward  ▼.  Chamberlain,  67  U.  S.  2  Bkck, 
480  (17: 819);  White  v.  Turk,  87  U.  8.  13  Pet. 
288  (9:1069);  Nesmith  v.  Sheldon,  47  U.  a  6 
How.  41  (12:885);  Sadler  v.  Hoover,  48  U.  a  7 
How.  646(12:855);  DennisUmn  v.  Stewart,  59 
U.  S.  18  How.  565  (15:489);  Weeth  v.  New  Ei^ 
land  Mortgage  Co.  106  U.  8.  606  (27:99). 

Mr.  JusHee  Miller  delivered  the  opinion  of 
the  court: 

The  defendant  below,  who  is  the  defendant 
here,  was  tried  in  the  Circuit  Court  of  tba 
United  States  for  the  Middle  District  of  Ten- 
nessee upon  an  indictment  charoing  him  with 
falsely  making  and  forging  an  sSSdavlt  of  J(^ 
Frogge  and  others  in  lilaUon  to  a  claim  for  a 
pension.  The  Jury  by  their  verdict  found  him 
guilty.  His  counsel  then  entered  a  motion  in  [281] 
arrest  of  Judffment  upon  the  alle^  insufficien- 
cy of  the  indictment,  which  motion  was  over- 
ruled by  the  court  Thereupon  the  defendant 
moved  for  a  new  trial,  which  was  refused,  uid 
Judgment  rendered  sentencing  the  defendant 
to  be  confined  in  the  Jail  of  Davidson  County 
for  three  months,  and  to  forfeit  and  pay  to  the 
United  States  a  fine  of  $250,  and  the  costs,  for 
which  execution  should  issue,  and  the  defend- 
ant be  confined  until  said  fine  and  costs  were 
paid,  or  he  was  otherwise  discharged  by  due 
course  of  law. 

All  this  appears  by  the  record  to  have  been 
done  on  the  29th  day  of  October,  1884,  and  cm 
the  81st  day  of  the  same  month  the  following 
order  was  made: 

"UmrsD  Statbs) 

vs.  V 

8.  H.  Pile.      ) 

"Came  the  U.  8.  atfy  and  the  deft  in  proper 
person,  and  upon  application  of  the  deft.,  the 
execution  of  the  Judgment  heretofore  entered 
herein  is  suspended  until  the  fourth  Monday 
in  November  next,  upon  defendant  entering 
into  recognizance  for  his  appearance  at  thai 
date.  And  thereupon  came  John  C.  Wright^ 
who,  with  defendant,  acknowledged  hinmlf 
indebted  to  the  United  States  in  the  sum  of 
i2,000,  conditioned  upon  the  appearance  of 
defendant  on  the  4th  Monday  of  November  to 
abide  by  and  perform  the  Judgment  of  the 
court,  and  that  he  shall  not  depart  without  leave 
of  The  court. 

"  On  Nov.  24th,  1884,  on  motion  of  defend- 
ant,  the  execution  of  the  Judgment  herein  was 
suspended  until  the  next  term  of  the  court" 

At  the  subsequent  term,  April  28,  1885,  the 
following  proceedings  were  bad: 

"Umffed  States) 

vs.  \    No.  8690. 

8.  H.  PiLB.      3 

"Upon  sufficient  grounds  appearing  to  the 
oourt,  the  Judgment  of  fine  and  imprisonment 
pronounced  in  this  cause  at  the  last  term,  and 
the  Judgment  rendered  at  the  last  term  of  this 
court  on  the  motion  in  arrest  of  judgment  [tSt] 
overruling  the  same,  are  hereby  set  aside  and 
for  nothing  held.  And  thereupon  comes  the 
defendant,  by  his  counsel,  before  the  Circuit 
and  District  Judges,  and  moved  that  the  Judg- 
ment in  this  case  oe  anrested,  and  for  causes  aeft 
forth  the  following' 
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"1.  The  indictment  does  not  aver  any  spe- 
cific intent  to  defraud  the  United  States  or 
other  party, 

'*2.  The  indictment  is  delusive,  uncertain, 
repugnant,  or  inconsistent. 

''And  the  motion  coming  on  for  argument 
before  the  honorable  the  judges  aforesaid,  and 
they  being  unable  to  agree  as  to  whether  the 
said  motion  is  well  taken  or  not,  but  having 
divided  in  opinion  touching  the  same,  at  the 
request  of  the  counsel  of  the  defendant,  a 
certificate  of  division  is  filed  by  the  said 
judges,  which  is  ordered  to  be  made  part  of 
the  record  in  this  case.  And  no  further  steps 
will  be  taken  in  this  case  till  the  supreme 
court  shall  have  adjudicated  the  question  m  said 
certificate  set  forth.  The  district  attorney  ex- 
cepted to  the  order  of  the  court  setting  aside  the 
Judgment  of  the  court  rendered  at  the  last 
term,  overruling  the  motion  of  defendant  to 
arrest  the  judgment,  and  to  the  signing  of  divis- 
ion of  opinion  at  this  term  of  the  court. 

"It  is  ordered  that  the  clerk  certify  the  entire 
record  of  this  cause  to  the  supreme  court 

"It  is  further  ordered  that  defendant  enter 
into  bond  with  ffood  security  in  the  penal  sum 
of  two  thousand  dollars,  conditioned  that  he 
make  his  personal  appearance  on  the  federal 
court  room  in  Nashville  on  the  first  day  of 
April  Term  of  said  circuit  court,  1686,  then 
and  there  to  abide  the  further  order  of  said 
circuit  court.  The  defendant  objects  to  the 
copying  of  any  part  of  the  record  not  author- 
ized by  law  or  tne  rules  of  the  supreme  court." 

The  judges  thereupon  certified  to  this  court 
that  they  were  divided  in  opinion  upon  the 
question  of  whether  the  motion  in  arrest  of 
^dgroent  should  be  allowed. 

We  are  of  opinion  that  the  case  here  must  be 
dismissed.  When  the  circuit  court  had  entered 
its  Judgment  against  the  defendant  for  an  im- 
prisonment of  three  months  and  a  fine  of  $200 
and  had  overruled  the  motion  in  arrest  of  judg- 
ment and  for  a  new  trial,  it  had  finally  disposed 
of  the  case.  No  new  motion  was  made  at  that 
term  of  the  court  for  any  further  consideration 
of  the  matter,  and  the  Judgment  thus  entered 
was  final  It  is  true  that  the  court  made  an 
order,  upon  the  application  of  the  defendant, 
by  widen  the  execution  of  that  Judgment  was 
suspended  until  the  fourth  Monday  in  Novem- 
ber, which  was  during  the  same  term,  and  that 
on  the  24th  of  November  another  order  was 
entered  still  further  suspending  its  execution 
unUl  the  next  term  of  the  court.  But  we  do 
not  consider  that  this  order  for  the  suspension 
of  such  execution  set  the  judgmeot  aside  or 
was  founded  on  any  further  motion  to  recon- 
sider that  judgment.  Although  the  mere  ex- 
ecution of  it  was  suspended  until  the  next  term 
of  the  court  the  judgment  remained  in  full 
force,  with  no  proceediog  pending  to  rehear, 
reconsider  or  modify  it.  At  the  succeeding 
April  Term  the  court  entered  the  order  above 
quoted,  that  the  Judgment  of  fine  and  imprison- 
ment, and  that  upon  overruling  the  motion  in 
arrest  of  Judgment,  be  set  aside  and  for  noth- 
ing held;  whereupon,  Uie  questions  above  stated 
were  argued  upon  the  motion  in  arrest  of  iudg- 
ment  and  the  certificate  of  division  mace  by 
the  two  Judges  on  the  question  of  granting  the 
motion. 

180  U.S. 


We  do  not  understand  that  the  court  at  that 
time  had  any  further  jurisdiction  of  the  case. 
There  was  no  motion  contiotied  from  the  last 
term;  there  was  no  application  or  proceeding 
pending  from  the  last  term,  nor  anything  com- 
ing over  from  it,  except  the  suspension  of  ex- 
ecution. This  did  not  leave  the  power  of  the 
court  to  reconsider  the  whole  case  still  open. 
As  it  was  not  a  case,  therefore,  for  a  division  of 
opinion,  in  which  either  the  court  or  the  cir- 
cuit Judge  (who  did  not  sit  upon  the  trial)  had 
any  power  to  act,  we  consider  that  there  is 
nothing  before  this  court,  and  the  case  must  be 
dismis^  here.  The  certificate  of  division 
related  to  a  matter  in  which  they  had  no  right 
to  act  or  to  make  such  a  certificate.  It  there- 
fore brings  nothing  before  this  court  for  re- 
review;  and  the  ea9$  i$  dUmiued  for  want  of 
jurisdiction. 


R.  G.  BROCK  HT  AU,  F%ff^,  in  Err.,  (341] 

«. 
THE    NORTHWESTERN    FUEL    COM- 
PANY. 

(See  8.  0.  Reporter's  ed.  841-84S.) 

Juriidietian   of  circuit  court^-dllegaHan  ^ 
dtisemli^lH-asiignee  of  contract, 

L  The  Qirouit  oourt  has  no  Jurisdiction  of  a  suit 
founded  on  contract  in  favor  of  an  aaslffnee  where 
It  does  nut  appear  that  the  plainUiTs  aamgnor  could 
have  brought  suit  on  the  contract  if  no  afislffoment 
had  been  made,  the  record  not  showing  of  what 
State  the  assignor  Is  a  corporation. 

2.  The  aUegatlon  that  it  was  doingbustnesB  In  the 
State  of  Iowa  does  not  necessarily  import  that  it 
was  created  by  the  laws  of  that  State. 

a.  But  if  that  allegation  were  held  sufficient  to 
show  that  It  was  an  Iowa  corporation,  the  assignor 
could  not  have  sued  the  defendants  in  the  Circuit 
Oourt  of  the  United  States,  because  the  parties  to 
the  orlginai  conoracte  were  all  cltlsens  of  Iowa. 

[No.  aio.] 

Argued  March  19, 1889.  Decided  April  8, 1889. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Iowa,  to 
review  a  Judgment  against  defendant  in  an  ac- 
tion to  recover  moneys  alleged  to  be  due  under 
a  written  contract.    Bevermd. 

Statement  by  Mr.  Juttie$  Harhui: 
The  Northwestern  Fuel  Company,  a  Minne- 
sota corporation,  brought  this  action,  February 
18,  1882,  to  recover  from  the  plaintiffs  in  error, 
citizens  of  Iowa,  the  sum  of  $1,809.00,  alleged 
to  be  due  under  a  written  contract,  made  July 
31,  1881,  between  the  latter  and  the  What 
Cheer  Land  and  Coal  Company,  a  corporation 
alleged  to  be  "doing  business  'in  the  State  of 
Iowa;"  the  benefits  of  which  contract  were  as-  [342 
signed  by  that  company  to  the  plaintiff.  The 
contract  related  to  coal  to  be  mined  by  the 
What  Cheer  Land  and  Coal  Company  ^t  its 
mine  in  Iowa,  and  which  Brock  &  Co.  agreed 
to  receive  and  pay  for  at  certain  specified  rates. 
The  defendants,  Brock  and  McKenzie,  in  their 
answer,  asserted  a  counterclaim  of  $20,000 
against  the  plaintiff.  There  was  a  verdict 
against  the  defendanU  for  $1,402.47.    The  case 
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was  brought  here  for  review  in  respect  to  nu- 
merous errors  of  law  alleged  to  haye  been  com- 
mitted by  the  court  below .  to  the  prejudice  of 
the  defendants. 

Mr,  Chas.  A.  Clark  for  plaintifTs  in  error. 
Mr,  C.  D.  O'Brien  for  defendant  in  error. 

Mr,  Ju$t%ce  Harlan  delivered  the  opinion 
of  the  court: 

The  Act  of  1875  declares  that  no  circuit  or 
district  court  shall  have  "cognizance  of  any 
suit  founded  on  contract  in  favor  of  an  as- 
signee, unless  a  suit  might  bave  been  prose- 
cuted in  such  court  to  recover  thereon  if  no 
assignment  had  been  made,  except  in  cases  of 
promissory  notes  negotiable  by  the  law  mer- 
chants and  bills  of  ezchaoee.''  18  Stat,  at  L. 
470.  It  does  not  appear  ttat  the  What  Cheer 
Land  and  Coal  Company,  the  plain tiils'  as- 
signor, could  bave  brought  suit  on  the  con- 
tract in  question,  if  no  assignment  had  been 
made.  The  record  does  not  show  of  what 
tilate  it  is  a  corporation.  The  allegation  that 
it  was  "doing  business  in  the  State  of  Iowa'' 
does  not  necessarily  import  that  it  was  created 
by  the  laws  of  that  State.  But  if  that  allega- 
tion were  held  sufficient  to  show  it  was  an 
Iowa  corporation,  the  result  would  be  the 
same,  because,  in  that  case,  it  would  appear 
that  the  parties  to  the  original  contract  were 
all  citizens  of  Iowa,  and  consequently  that  the 
assignor  could  not  have  sued  the  defendants  in 
the  Circuit  Court  of  the  United  States. 

Tlie  judgment  U  reversed,  upon  the  ground 
that  it  does  not  appear,  affirmatively  from  the 
record  that  the  Circuit  Court  had  Jurisdiction; 
Meiealf  v.  Watertown,  128  U.  8.  588  [ante, 
5431;  and  thetauseU  remanded  for  further  pro- 
eeedinge  in  accordance  toith  law. 


PARLEY'S  PARK  SILVER  MININO 
COMPANY,  Appt.. 

V, 

JOHN  W.  KERR. 
(See  8.  C.  Beporter*8  ed.  286-28S.) 

Practice  Act  of  Utah  Territory^mining  claim. 

1.  Under  the  Praotloe  Act  of  Utah  Territory,  a 
complaint,  whfch  states  that  the  plaintiff  to  in  pos- 
session of  real  property  and  that  the  defendant 
claims  an  intercBt  or  an  estate  therein  advene  to 
him.  Is  sutlicieDt,  in  that  respect,  in  an  action 
brouffht  to  determine  such  adverse  claim. 

2.  A  patent  for  a  mining  location  of  flOO  feet  to 
volid  as  to  its  extent  under  the  Act  of  Oomrress 
of  filay  10,  ISTai. 

[No.  154.] 
Submitted  Jan.  8,  1889.  Decided  Apnl  1, 1889. 

APPEAL  from  a  Judgment  of  the  Supreme 
Court  of  the  Territory  of  Utah,  affirming  a 
Judgment  of  the  District  Court  of  that  Terri- 
tory in  favor  of  defendant  in  an  action  to  es- 
tablish the  validity  of  plaintiff's  title  to  mining 
property  in  Utah,  and  to  annul  the  adverse 
claim  of  the  defendant  thereto.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

McBSTB.  J.  O.  Sutherland  and  9.  R. 
UcBride,  for  appellant: 
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A  void  patent  is  no  patent;  it  Is  worthless  and 
null,  conveys  no  title  and  has  no  validity,  either 
in  law  or  equity. 

Minter  v.  Orommelin,  69  U.  8.  18  How.  87 
(15:279);  Swayze  v.  Burke,  87  U.  8.  12  Pet.  2S 
(9: 980);  Stoddardy.  Chambers,  43  U.  S.  2  How. 
284  (11;  269);  Eaeton  v.  Salubury,  62  U.  S.  21 
How.  426(16:181);  O^Bnen  v.  Arry,  66  U.  S. 
1  Black,  182(17:114);  Sherman  v.  Buiek,  93  U. 
S.  216  (28: 851);  Smelting  Co.  v.  Kemp,  104  U. 
8.  648  (26: 877). 

A  want  of  power  to  make  the  grant,  when 
shown  by  proof,  is  a  complete  answer  to  the 
grant  which  is  interposed  as  title. 

McCormick  v.  Vamce,  2  Utah,  857;  Jupiter 
Min,  Co.  V.  Bodie  Con.  Min,  Co.  7  Sawy.  104. 

Mr.  Charles  W.  Bennett*  for  appellee: 

The  complaint  is  insufficient  to  admit  proof 
attacking,  or  to  iustify  a  Judgment  annulling, 
a  patent  of  the  United  States. 

Gurtie  v.  Sutter,  15  Cal.  260;  Otbeon  v. 
Chouteau,  80  U.  8. 18  Wall.  92  (20: 534);  Bruok 
V.  Tucker,  42  Cal.  846;  Dewey  v.  Eoag,  15  Barb. 
865;  Lombard  v.  Cowham,  84  Wis.  486;  Du 
Pont  V.  Davie,  85  Wis.  631. 

The  Judgment  is  right  on  the  merits,  irre- 
spective of  any  question  of  pleading. 

Harvey  v.  Ryan,  42  Cal.  626;  l^eel  v.  St. 
Louie  Smelting  A  Bef.  Co.  106  U.  S.  447 
(27: 226);  Si.  Louie  Smelting  A  Btf.  Co.  v.  Kennp^ 
104  U.  8.  686  (26: 875);  ^renOi  v.  Fyan,  93  U. 
8.  169  (28: 812);  Patieirwn  v.  Taium^  8  Sawy. 
164. 

Mr.  Jxietice  Lamar  delivered  the  opinion  of 
the  court: 

This  action  was  brought  in  a  District  Court 
of  the  Territory  of  Utfdi  on  the  14th  of  Sep- 
tember, 1880,  by  the  appellant,  Parlev'a  Park 
Silver  Mining  CompaDjr>  to  establish  the  valid* 
itv  of  its  title  to  certain  mining  property  in 
Utah,  and  to  have  annulled  the  adverse  claim 
of  the  appellee,  John  W.  Kerr,  to  an  estate  or 
interest  in  said  propertv. 

The  suit  was  founded  upon  section  1479 
Compiled  Laws  of  Utah,  g  254  of  the  Practice 
Act,  which  is  as  follows: 

"  An  action  mav  be  brought  by  any  person 
in  possession  by  himself  or  bis  tenant,  of  real 
property,  against  any  person  who  claims  an  es- 
tate or  interest  therein  adverse  to  ^im,  for  the 
purpose  of  determining  such  adverse  claim,  e»> 
tate,  or  interest." 

The  complaint  sets  forth  the  cause  of  action 
in  the  very  terms  of  this  section,  alleging,  in 
eflPect,  that  the  plaintiff  is  owner,  subject  only 
to  the  paramount  title  of  the  United  States,  and 
in  possession  of  the  lands  in  question;  that  the 
de^ndant  claims  an  adverse  interest  or  estate 
therein;  that  the  said  claim  is  without  lend  or 
equitable  foundation  and  void;  and  that  it  is  a 
cloud  on  plaintiff's  title,  embarrasses  him  in  the 
use  and  disposition  of  the  property,  and  depre- 
ciates its  value.  Therefore,  he  prays  (1)  That 
the  defendant  may  be  required  to  set  forth  the 
nature  of  his  claim,  and  that  all  adverse  claims 
of  the  defendant  mav  be  determined  by  a  decree 
of  the  court.  (2)  That  by  said  decree  it  be  ad« 
Judged  that  the  defendant  has  no  interest  or  es- 
tate whatever  in  said  land,  and  that  the  title  of 
the  plaintiff  is  valid  and  good.  (8)  That  the 
defendant  be  enjoined  against  asserting  any  ad* 
verse  title  to  said  land  or  premises. 
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The  defendant  in  his  answer  denies  the 
plaintiff's  ownersbip  and  possession,  and  sets  up 
a  paramount  title  in  tiimself  based  upon  a 
patent  to  him  from  the  United  States  embracing 
the  land  in  question. 

The  facts  agreed  upon  by  the  parties  and 
adopted  by  the  court  as  finding  are  substan- 
tially as  follows:  Two  mining  claims  in  the 
Blue  Ledge  mining  district  of  Utah,  known  as 
r2581  ^®  Central  mining  claim  and  the  Lady  of  the 
^  *  Lake  mining  claim,  together  with  all  the  estate 
and  interest  therein,  were  conveyed  to  the 
plaintiff  by  the  original  locators  ana  their  CTan- 
tees.  At  the  time  of  the  commencement  of  the 
suit  there  was  no  actual  possession  of  the 
premises  in  question,  but  the  plaintiff  had,  ac- 
cording to  the  minine  laws  of  the  district,  pos- 
session of  parts  of  mose  two  mining  claims, 
and,  accoroing  to  those  laws,  such  possession  is 
also  possession  of  the  disputed  premises,  provid- 
ed they  are  rightfully  a  part  of  the  Central  and 
Lady  of  the  Lake  claims,  and  not  the  property 
of  the  defendant  under  his  patent  for  the  Clara 
mininff  claim.  This  mining  claim  patented  to 
the  defendant  is  oyerlappedby  the  two  claims 
of  the  plaintiff,  and  tnis  overlapped  portion 
constitutes  the  premises  in  controversy.  The 
plaintiff  and  its  grantors  had  done  the  work  re- 
quired by  law  on  its  mining  claims,  but  had  not 
at  the  time  obtained  a  patent  for  either. 

The  Lady  of  the  Lake  mining  claim  was  lo- 
cated July  25,  1875,  and  was  surveyed  for 
patent,  July  8, 1876. 

The  Central  mining  claim  was  located  Au- 
gust 19, 1876,  was  surveyed  for  application  for 
patent  August  2,  1880,  and  application  for 
patent  was  made  by  the  plaintiff  or  its  grantors 
soon  thereafter. 

The  Clara  mining  claim  was  located  July  28, 
1872,  was  surveyed  for  patent,  March  81,  1876, 
was  entered  and  paid  for  February  20, 1870,  and 
the  patent  itself  was  issued  Februaiy  6,  1880, 
to  the  defendant,  and  held  by  him  at  the  com- 
mencement of  the  suit. 

It  is  also  agreed  that  "durine  the  60  days' 
publication  of  the  notice  of  application  for  pa- 
tent for  the  Clara  mining  claim  and  mill  site, 
the  owners  of  the  Lady  of  the  Lake  mining 
elaim  filed  in  the  United  States  Land  Office  an 
adverse  claim  against  said  application  for  pa- 
tent, and  thereby  made  an  aa verse  claim  to  the 
areas  in  conflict  between  the  Lad^  of  the  Lake 
mining  claim  and  the  Clara  minm^  claim  and 
Clara  mill  site.  On  the  25th  day  of  July,  1876, 
agreements  in  writing  were  made  between  the 
owners  of  the  Lady  of  the  Lake  mining  claim 
and  the  applicants  for  patent  for  the  Clara 
mining  claim  and  mill  site,  as  follows:  An 
agreement  whereby  the  owners  of  the  Clara 
mill  site  relinquished  their  application  for  pa- 
[259]  tent  for  so  much  thereof  as  conflicted  with 
the  Lady  of  the  Lake  mining  claim,  and  the 
owners  of  the  Lady  of  the  Lake  mining  claim 
agreed,  in  consideration  tliereof,  to  prosecute 
Uieir  application  for  patent  for  said  claim 
with  diligence  and  when  patent  was  obtained 
to  convey  to  the  owners  of  said  mill  site  or 
their  assijpees  the  area  in  conflict  between 
said  mill  site  and  said  Lady  of  the  Lake  min- 
ing claim,  excepting  and  reserving,  however, 
to  the  owners  of  the  Lady  of  the  Lake  min- 
ing claim  any  mineral  vein  under  the  surface 
of  said  conflict  area,  and  also  the  right  to  mine 
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and  extract  any  minerals  therein.  And  th# 
owners  of  the  Clara  mining  claim  agreed 
not  to  protest  the  application  for  patent  for 
the  Lady  of  the  Lake  minine  claim,  and  at 
the  same  time  the  owners  of  tne  Lady  of  the 
Lake  mining  claim,  as  part  of  the  same  agree- 
ment, made  and  delivered  to  the  applicants  for 
patent  for  the  Clara  mining  claim,  and  also- 
filed  in  said  United  States  Land  Office,  a  writ- 
ten withdrawal  relinquishing  their  said  protest 
and  adverse  claim  against  the  application  for 
patent  for  the  Clara  mining  claim,  and  released 
to  the  United  States  and  their  grantees  the 
lands  and  premises  in  conflict  between  the  said 
Clara  and  the  Lady  of  the  Lake  mining  claims, 
the  said  conflict  area  containing  forty  one- 
hundredths  of  an  acre,  more  or  less." 

• 

A  copy  of  the  mineral  laws  of  the  Blue  Ledg» 
mining  district  was,  by  agreement,  flled  with 
the  stipulation,  and  it  was  agreed  they  formed 
a  part  of  the  amplication  for  patent  for  the 
Clara  mining  claim.  The  defendant  reserved 
the  right  to  object  to  the  admissibility  of  any 
facts  offered  with  a  view  to  attack  or  impeach 
the  validity  of  the  patent. 

The  case  was  submitted  to  the  court  on  the 
pleadings,  stipulations,  and  exhibits  of  the 
parties.  The  coiut  rendered  judgment  in  favor 
of  the  defendant  as  the  owner  of  the  premises 
in  dispute,  and  entitled  to  the  possession  there- 
of, and  dismissed  the  plaintiff's  action  on  the 
merits.  This  judgment,  on  appeal  to  the  Su< 
preme  Court  of  Utah,  was  affirmed. 

We  think  it  clear  that  the  appellant  has  no 
title,  color  of  title,  or  right  of  any  kind  to  the 
area  in  conflict  between  the  Lady  of  the  Lake 
mining  claim  and  the  Clara  mining  claim. 
The  facts  show  that  whilst  the  application  for 
patent  for  the  Clara  mining  claim  was  pending, 
and  during  the  sixty  days'  period  of  publica- 
tion of  notice,  the  owners  of  the  Lady  of  the 
Lake  daim  (grantors  of  the  appellant)  flled 
their  protest  and  adverse  claim  against  the 
same,  but  afterwards,  and  within  the  sixty 
days,  flled  in  the  local  land  office  a  relinquish- 
ment of  such  adverse  claim,  and  a  withdrawal 
of  the  protest  against  the  said  application  for 
the  Clara  mining  claim. 

As  to  the  disputed  premises  within  the  Cen> 
tral  mining  claim,  the  defendant  relies  upon 
his  patent,  which  is  admitted  to  include  the 
land  in  controversy,  and  was  free  from  any 
conflict  with  the  Central  mining  claim  at  the 
date  of  its  issue.  He  claims  thCs  patent  to  be 
conclusive  of  the  legal  title,  and  that  it  justifies 
the  presumption  that  all  the  prerequisite  facta 
and  acts  prescribed  by  law  were  complied  with. 
The  appellant  contends  that  the  patent  is  void, 
because  it  was  issued  in  violation  of  the  mining 
laws  of  the  Blue  Ledge  mining  district  in 
which  the  location  was  made,  m  that  those 
mining  laws,  which  have  the  force  of  a  public 
statute,  fixed  the  width  of  mining  locationa 
within  that  district  at  200  feet  The  patent 
was  for  a  location  of  600  feet 

The  first  issue  to  be  determined  is,  whether 
the  complaint  is  sufficient  to  authorize  the  ad- 
mission of  evidence  impeaching  the  validity  of 
a  patent,  or  to  sustain  a  judgment  annulling  it 
This  question  was  directly  presented  in  the 
case  of  Ely  v.  Jiew  Mexioo  A  Arizona  Railroad 
Co.,  recently  decided  by  this  court,  129  U.  S. 
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1B91  [ante,  688].  That  was  an  action  com- 
menced in  a  territorial  court  under  the  statutes 
of  that  Territory,  almost  literally  the  same  as 
the  statutes  of  Utah  under  which  this  action 
arose,  and  the  prayer  for  relief  was  predselv 
the  same  in  both  complaints.  The  court  held., 
in  that  case,  that  the  rule  enforced  in  the  Cir- 
<;uit  and  District  Courts  of  the  United  States, 
that  a  bill  in  equity  to  quiet  title  or  remoye 
•clouds  must  show  a  legal  and  equitable  title  in 
the  plaintiff,  and  set  forth  the  facts  and  cir- 
cumstances on  which  he  relies  for  relief,  does 
Dot  apply  to  an  action  In  the  territorial  court 
found^  upon  territorial  statutes,  which  unite 
legal  and  equitable  remedies  in  one  form  of  ac- 
tion.  The  complaint  in  the  present  case,  in 
compliance  with  the  requirements  of  the  iSrac- 

(261]  lice  Act  of  Utah  Territory,  states  in  concise 
language  the  two  ultimate  facts,  upon  which 
the  claim  for  relief  depends,  that  the  plainti£f 
is  in  possession  of  the  property,  and  that  the 
defendant  claims  an  interest  or  an  estate  therein 
adverse  to  him.  These  are  sufficient  to  reauire 
the  nature  and  character  of  the  adverse  claim 
on  the  part  of  the  defendant  to  be  set  up,  in- 
quired into,  and  Judicially  determined,  and  the 
question  of  title  finally  settled. 

The  only  question,  therefore,  which  remains 
for  consideration  is,  whether  the  proofs  in  the 
agreed  statement  of  facts,  which  are  incorpo- 
rated in  the  findings  of  fact,  show  that  the  pa- 
tent should  have  embraced  a  width  of  only  200 
feet.  By  §  2819,  Rev.  Slat.,  mineral  lands 
are  open  to  purchase  under  regulations  pre- 
scribed by  law,  and  according  to  the  local  cus- 
tom and  rules  of  miners  in  the  several  mining 
districts,  not  inconsistent  with  the  laws  of  the 
United  States.  Counsel  for  appellant  cites  the 
rules  adopted  in  the  Blue  Ledge  mining  dis- 
trict. May  17,  1870,  to  sustain  his  position. 
One  of  these  rules,  §  4,  provides  that  "The  sur- 
face width  of  any  mining  location  shall  not  ex- 
ceed 100  feet  in  width  on  each  side  of  the  wall- 
rocks  of  said  lode."  Had  that  regulation  re- 
mained in  existence  and  been  in  operation  at 
the  time  the  Clara  mining  claim  was  located, 
its  effect  upon  the  legality  and  validity  of  that 
location,  at  least  as  to  all  the  land  in  excess  of 
200  feet,  could  not  be  doubted;  but  wc  find 
that  the  miners  of  Blue  Ledge  mining  district 
frequently  changed  their  rules  in  several  im- 
]X)rtant  particulars,  among  them  those  relating 
to  the  width  of  mining  locations.  We  find  in  the 
record  the  *'  minutes  of  a  miners'  meeting,  held 
on  May  4, 1872,  to  alter  and  amend  the  laws 
of  the  Blue  Ledge  mining  district."  It  is  an 
agreed  fact  that,  on  the  day  of  that  meeting, 
it  was  known  to  those  miners  that  an  Act  of 
Congress,  relating  to  the  location  and  extent  of 
mining  claims  upon  mineral  lands  of  the  United 
States,  had  passed,  or  was  about  to  be  passed. 
Among  the  other  alterations  adopted  at  that 
meeting,  and,  as  seems  to  be  agreed,  in  antic- 
ipation of  the  Act  of  Congress,  they  provided 
in  §  14  that  ''The  surface  width  shall  be  gov- 
erned by  laws  of  the  United  States  of  America." 

1262]  And  in  g  10  they  add  the  general  repealing 
clause.  The  Act  of  Congress,  which  was 
passed  May  10,  1872,  provides  as  follows: 

'*  A  mining  claim  located  after  the  lOtb  day 
of  May,  1872,  whether  located  by  one  or  more 
persons,  may  equal,  but  shall  not  exceed,  1500 
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feet  in  length  along  the  vein  or  lode.  .  .  . 
No  claim  snail  extend  more  than  800  feet  on 
each  side  of  the  midd'e  of  the  vein  at  the  sur- 
face, nor  shall  any  claim  be  limited  by  any 
mining  regulation  to  less  than  twenty-five  feet 
on  eacn  side  of  the  middle  of  the  vein  at  Uie 
surface,  except  where  adverse  rights  existing 
on  the  10th  of  May.  1872,  render  such  limita- 
tion necessary."    §  2320,  Rev.  Stat 

The  Clara  mining  claim,  it  is  conceded,  was 
located  under  the  by-law,  and  the  Act  of  Con- 
gress just  quoted.  It  was  located,  officially 
surveyed  for  application  for  patent,  and  form- 
allv  presented  to  the  Land  Office  for  patent, 
before  the  Central  mine  was  locate.  It  is  ad- 
mitted that  these  by-laws  were  before  the  Com- 
missioner of  the  Qeneral  Land  Office  and 
formed  a  part  of  the  application.  The  ques- 
tion as  to  which  of  these  provisions  was  in  force 
was  one  of  fact,  determinable  by  the  commis- 
sioner, whose  duty  it  was  also  to  take  official 
notice  of  the  statute  upon  the  subject.  He  de- 
cided as  a  fact,  that  the  local  laws  of  the  dia- 
trict  as  to  the  width  of  the  location  had  not 
been  exceeded  in  this  instance. 

Whether  this  decision  of  the  Commissioner 
as  to  a  fact  within  his  jurisdiction  soes  to  the 
full  extent  claimed,  we  need  not  decide.  In 
every  view^  we  think  it  was  correct,  and  that 
the  patent  issued  by  him  was  according  to  law, 
and,  therefore,  valid. 

Tlie  judgment  of  the  Court  below  i$  aJfirm&L 


THE  BALTIMORE  AND  POTOBCAO 
RAILROAD  COMPANY,  F^.  in  Err.. 

THADDEU8  A.  HOPKINa 

(See  8.  C.  Reporter's  ed.  210-288.) 

Judgmentecf  courts  of  IHHfiel  of  MumbiaanA 
the  Territoriee,  WMnre9iemabj&--'fKleralque^ 
tion,  iohai  %$ — action  of  niosaiM*— loAtfJt  «• 
federal  question  ari$e$, 

L  Under  the  Act  of  ConffresB  retrulatiiiir  appeals 
from  the  Distriot  of  Columbia  ana  the  Territories, 
it  is  suiSoient  if  the  validity  of  a  statute  of,  or  au- 
thority exercised  under,  the  United  States  to  draws 
in  question,  in  order  to  justify  a  review  of  the  de- 
cision bv  this  court,  irrespective  of  the  oonoluston 
i^ftoheo 

2.  Whenever  the  power  to  enact  a  statute  as  tt  to 
by  its  terms,  or  to  made  to  read  by  oonstruotioo,  to 
fairly  open  to  denial  and  denied,  thevaliditvof 
such  statute  to  drawn  in  question,  bur  not  other- 
wise. 

8.  'The  validity  of  a  statute,'*  as  these  words  are 
used  in  the  Act  of  OonffresB,  refers  to  the  power  oC 
OongresB  to  pass  the  partioular  statute,  and  not  to 
mere  judloial  construction  as  oontradistingMiahed 
from  a  denial  of  the  ie«rtolntive  power. 

4.  In  an  action  for  injuries  resultlna  from  a  nuS> 
sance  maintained  by  a  railroad  company  in  a  pub> 
lie  street  in  front  of  plain  titTs  house,  bv  an  unhiw- 
ful  use  of  the  street  for  its  tracks,  and  from  nolsea 
cinders,  etc.,  where  the  railroad  company  claimed 
the  riffht  to  use  thestreet  under  certain  statutes  ot 
the  united  States,  and  the  trtol  court  did  not  deny 
the  right  of  the  company  to  use  the  street,  bat  lim> 
ited  ito  right  to  the  use  neld  by  tt  to  be  authoriaed 
by  such  statutes,  hOd^  that  the  validity  of  no  Aoi 
or  Congress  or  authority  under  the  United  Statca 
was  drawn  in  question  so  as  to  give  thto  oourt  jur- 
isdiction.   , 

[No.  1178.] 
Submitted  Nov.  t6, 1888,  Bedded  April  1, 1889. 
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r(  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  to  review  a  ]udg:meot  of 
that  court  in  General  Term  affirming  a  Judg- 
ment of  tbe  Special  Term  in  favor  of  plaintiff 
for  damages  in  an  action  for  a  nuisance. 
On  motion  to  dismiss.     Granted, 

Statement  by  Mr,  Chirf  Justice  TuUeri 

Tbis  was  an  action  on  tbe  case  brought  by 
Hopkins  in  tbe  Supreme  Court  of  tbe  District 
of  Columbia  f^^nst  tbe  Baltimore  and  Poto- 
mac Railroad  Company  for  injuries  alleged  by 
bim  tobave  resulted  from  a  nuisance  main- 
tained by  tbe  railroad  company  on  the  public 
street  in  front  of  his  door,  from  the  5tb  day  of 
October,  1880,  to  the  6th  day  of  October,  1888, 
the  date  of  the  commencement  of  the  suit,  con- 
sisting in  suffering  great  numbers  of  freight 
cars  to  remain  on  said  street  for  an  unreason- 
able length  of  time;  in  shifting  cars  back  and 
forth  in  an  unreasonable  manner,  with  engines 
making  disturbing  noises  and  giving  out  vol- 
umes of  smoke,  dnders,  etc.,  the  cars  being 
often  filthy  and  emitting  offensive  orders,  etc. 

The  freight  station  of  the  company  was  situ- 
ated in  souare  386,  at  the  original  terminus  of 
the  road  between  Ninth  and  Tenth  Streets  on 
Maryland  Avenue.  Hopkins'  dwelling  house 
was  in  the  square  opposite  on  tbe  north  side  of 
Maryland  Avenue  between  tbe  same  lateral 
streets, 
[til]  On  the  trial  of  tbe  cause  the  plaintiff  gave 
evidence  tending  to  prove  tbe  truth  of  tbe  alle- 
gations in  his  declaration,  and  the  defendant 
gave  evidence  in  its  own  defense,  and,  among 
other  things,  to  establish  that  the  authorities  of 
the  District  of  Columbia  in  1874  inclosed  tbe 
tracks  of  the  railroad  with  a  line  of  stone  ctirb- 
ing  on  each  side  about  six  inches  higher  than 
tbe  adjacent  surface  of  tbe  streets,  and  that  tbe 
tracks  were  elevated  so  as  to  be  flush  with  this 
curbing;  that  the  point  between  Ninth  and 
Tenth  Streets  was  regarded  and  treated  as  the 
termini  of  two  lines  of  railroad,  one  coming 
from  Virginia  and  the  other  from  Maryland, 
and  that  tbe  freight  trahis  habitually  stopped 
there  as  at  the  end  of  the  route,  to  change  en- 
gines.  etc.;  and  it  was  claimed  on  behalf  of  de- 
fendant that  it  possessed  and  exercised  authoH- 
ly  by  virtue  of  grants  from  the  United  States 
to  do  all  that  it  did  do  in  the  premises,  tbe  val- 
idity of  which  authority,  it  is  now  insisted,  was 
denied  by  tbe  court. 

AmoDe  other  instructions  given  by  the  court, 
at  plaintiff's  request,  was  tbe  following: 

"8.  Tlie^cfendant  companv,  under  its  char- 
ter, had  no  right  to  convert  Maryland  Avenue, 
between  9th  and  10th  Streets,  into  a  freight 
vard  by  using  tbe  same  for  loading  or  unlc^- 
ing  lis  cars,  or  to  incumber  said  place  with  cars 
bv  leaving  them  standing  there  an  unreason- 
able  time  when  not  in  use,  or  to  use  said  part 
of  tbe  avenue  for  making  up  freight  trains  or 
shifting  the  same,  except  so  far  as  may  be  rea- 
sonably necessary  for  the  purpose  of  carefully 
canyin^  cars  out  of  said  station  over  the  differ- 
ent tracks  for  the  purpose  of  making  up  freight 
trains;  and,  if  the  jury  shall  find  m>m  the  evi- 
dence that  the  defendant  company  did  use  said 
parts  of  Maryland  Avenue  between  the  times 
named  in  tbe  declaration  for  such  loading  or 
unloading  of  cars,  or  incumbered  the  same  by 
leaving  the  cars  standing  tiiere  an  unreasimabie 
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time  when  not  in  use,  and  used  the  same  for 
makin:^  up  and  shifting  its  freight  trains  (ex- 
cept in  so  far  as  was  reasonably  necessary  In 
connection  with  the  careful  carrying  of  such 
cars  into  the  freight  station,  or  the  careful  car- 
rying of  such  cars  out  of  the  station  over  the 
different  tracks  for  the  purpose  of  making  up  ^^^^^ 
freight  trains),  and  shall  further  find  that  sncn  L*^*J 
acts  on  the  part  of  the  defendant  interfered 
with  the  comfortable  enjoyment  by  the  plaint- 
iff of  his  dwelling  house,  No.  941  Maryland 
Avenue,  then  the  plaintiff  is  entitled  to  re- 
cover." 

And  by  instruction  7  the  jury  were  told 
that— 

"The  plaintiff  is  not  entitled  to  recover  for 
any  annoyances,  discomforts,  or  inconvenien- 
ces to  himself  or  his  family,  or  for  any  inlury 
to  the  use  and  enjovment  of  said  dwefliog 
bouse,  which  resulted  from  such  uses  of  Mary- 
land Avenue  by  the  defendant  as  were  reason- 
ably incident  to  the  careful  conduct  of  its 
through  business,  and  to  tbe  maintenance  and 
careful  use  of  Its  freight  depot  or  station, 
abutting  on  the  south  side  of  said  avenue  be- 
tween said  9th  and  10th  Streets  southwest." 

And  the  court  gave,  on  defendant's  behalf, 
these  instructions: 

"1.  The  defendant  is  entitled  to  make  such 
careful  use  of  the  tracks  between  9th  and  10th 
Streets  on  Maryland  Avenue  as  may  be  neces- 
sarv  for  the  lawful  use  and  enjoyment  of  its 
freight  depot  or  station  opposite  the  plaintiff's 
premises  and  on  square  886. 

"2.  The  plaintiff  is  not  entitled  to  recover 
anything  in  this  case  for  noise,  smoke,  odors, 
or  any  other  inconveniences  suffered  by  him  or 
his  family  by  reason  of  the  lawful  use  by  the 
defendant  of  the  freight  station  or  the  tracks 
in  the  street  in  front  of  the  plaintiff's  property; 
and  the  burden  of  proof  is  upon  the  plaintiff  to 
point  out  to  the  jury  by  satisfactory  testimony 
the  acts  of  the  defendant  which  were  unlawful 
and  unauthorized,  if  any  such  there  were. 

"8.  The  plaintiff,  unaer  his  declaration  and 
upon  the  evidence,  cannot  recover  anything 
under  or  upon  the  third  and  fourth  ootmts  or 
his  declaration. 

*'5.  If  the  iury  shall  find  from  tbe  evidence 
that  tbe  Board  of  Public  Works  or  the  Commis- 
sioners of  the  District  of  Columbia  erected  or 
caused  to  be  erected  a  stone  curb  higher  than 
tbe  surface  of  the  adjacent  parts  of  Maryland 
Avenue  on  each  side  of  the  railroad  tracks,  in 
front  of  the  pkdntiff's  premises,  on  said  Mary- 
land Avenue  between  9th  and  10th  Streets,  and 
raised  tbe  grade  of  the  street  between  said  curb 
line,  then  the  defendant  is  not  liable  to  the 
plaintiff  for  any  inconvenience  or  obstruction 
caused  by  such  curb  lines. 

"6.  The  Board  of  Public  Works  or  the  Com-  [213] 
missioners  of  the  District  of  Columbia  were 
authorized  by  law  to  erect  tbe  curb  lines  along 
tbe  outside  of  the  tracks  of  the  defendant  and 
to  raise  the  grade  between  them,  and  the  said 
board  and  their  successors  bad  and  have  lawful 
authority  to  maintain  the  same. 

"10.  The  plaintiff,  under  the  declaration  in 
this  case  and  upon  the  evidence,  cannot  recover 
for  inlury  or  inconvenience  caused  by  any  ob- 
struction or  obstructions  in  or  upon  Slaryland 
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Avciiuo  without  sbowiDg  special  damage  to 
himself. 

"14.  The  defendant  possesses  the  lawful 
right  in  the  conduct  of  its  business  to  place  its 
trains  containing  cars  loaded  with  cattle,  ho^, 
or  other  animals,  or  vegetables,  fruit,  fertil- 
izers, or  other  odoriferous  freight,  on  the  tracks 
in  front  of  the  plaintiiTs  premises  for  such  a 
reasonable  time  as  may  be  necessary  to  enable 
other  trains  to  pass  and  also  to  enable  the  de- 
fendant to  take  cars  out  of  and  to  put  cars  into 
such  trains,  and  before  any  damages  can  be  as- 
sessed in  favor  of  the  plaintiff  because  of  the 
standing  of  such  cars  upon  the  tracks  in  front 
of  the  plaintiff's  premises  the  plaintiff  must 
show,  by  satisfactory  proof,  that  such  cars  on 
such  occasion  were  kept  standing  on  said  tracks 
for  an  unreasonable  length  of  time  and  that  the 
plaintiff  was  thereby  specially  injured. 

"17.  The  defendant  was  authorized  and  em- 
powered to  unload  railroad  iron  upon  the  sur- 
face of  the  streets  in  front  of  the  plaintiff's 
premises  for  the  purpose  of  repairing  its  tracks 
in  front  of  the  plaintiff's  premises  on  Maryland 
Avenue  between  9th  and  10th  Streets. 

"19.  The  defendant  possessed  the  lawful 
right  to  use  the  several  tracks  on  Maryland 
Avenue  between  9th  and  10th  Streets  for  care- 
fully passine  and  moving  thereon  its  trains, 
either  loaded  or  empty,  north  and  south;  and 
for  any  injuiy  or  inconvenience  unavoidably 
caused  by  such  passiuj^  and  moving  of  trains 
the  defendant  is  not  liable." 

But  refused  to  give  at  defendant's  request, 
among  others,  the  following: 

"10.  The  plaintiff  is  not  entitled  to  recover 
anything  on  account  of  dust  or  noises  caused 
[214]  by  the  loading  and  unloading  of  cars  on  or 
within  the  sixty-foot  space  between  the  laterid 
streets  inclosed  by  the  Board  of  Public  Works 
of  the  District  of  Columbia. 

"11.  The  space  of  sixty  feet  inclosed  by  the 
two  lines  of  curb  by  the  Board  of  Public  Works 
within  which  are  the  tracks  of  the  railroad, 
and  between  the  streets  running  north  and 
south,  were  set  aside  by  the  proper  authorities 
of  the  District  of  Columbia  for  railroad  pur- 
poses, and  the  plaintiff  cannot  recover  under 
the  pleadings  in  tliis  case  for  any  discomfort 
to  him  or  his  family,  or  other  injury  caused  by 
the  loading  on  unloading  of  cars  at  that  place. 

"14.  The  defendant  has  the  legal  rifi:ht  to  the 
unlimited  use  of  the  tracks  in  the  vicinity  of 
its  freight  depot,  in  front  of  the  plaintiflTs 
premises,  for  tne  purposes  of  its  freight  depot 
between  Ninth  and  Tenth  Streets,  opposite  the 
plaintiff's  premises,  provided  such  tracks  are 
carefully  and  skillfully  used  by  the  defendant." 

The  court  also  instructed  the  jury  upon  its 
own  motion: 

"Congress  allowed  the  company  to  run  its 
road  into  the  District,  along  certain  streets  and 
avenues,  to  a  certain  point— that  is,  to  9tb 
Street,  where  the  present  station  is  located.  We 
have  supposed  that  that  implied  a  right  to  con- 
struct a  station  building  and  to  construct  tracks 
in  the  street;  but  if  the  business  of  the  company 
increase  beyond  the  capacity  of  that  freight 
yard  to  accommodate  it,  we  have  thought  that 
that  was  no  reason  which  would  justify  Uie  com- 
pany in  occupying  the  public  streets  for  the 
purposes  of  a  freight  yard,  and  that  they  had  no 
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right  to  stow  away  or  store  away  their  cars  and 
freight  in  the  public  streets,  nor  had  they  the 
right  to  occupy  the  streets  in  making  up  trains 
to  dispatch  north  and  south;  but  we  thought 
that  their  duty  was  to  acquire  more  propc^y 
and  to  enlarge  their  freight  yard  for  these  pur- 
poses. If,  in  point  of  fact,  without  authority 
of  law  they  did  occupy  the  streets  for  these  pur* 
poses  it  was  an  illegal  thing;  but  if  nobody  waji 
hurt  by  it,  it  would  simply  bea  public  nuisance 
which  would  be  the  subject  of  an  indictment 
and  would  not  give  any  private  person  a  ri^ht 
of  action  against  the  company;  but  if,  in  aadi* 
tion  to  being  a  public  nuisance,  it  became  a 
^ievance  to  private  persons  owning  property  [216] 
m  that  neighborhood,  by  reason  of  the  obstruc- 
tion of  the  street,  the  noise  and  the  dlsagreea* 
ble  odors,  then  it  was  a  private  wrong,  also, 
which  these  parties  are  entitled  to  have  redress- 
ed. ...  I  should  further  caution  you  against 
supposing  that  the  plaintiff  is  entitled  to  re- 
cover for  all  the  inconvenience  be  may  suffer 
in  consequence  of  the  railroad  being  located 
there  at  all.  The  railroad  company  has  the 
right  to  lay  its  tracks  there  by  autbonty  of  law; 
and  everything  which  is  the  mevitable  result  of 
the  legal  use  of  the  road  are  things  which  the 
law  does  not  consider  grievances,  and  does  not 
allow  damages  for.  For  example,  the  trains 
have  a  right  to  pass  over  the  street,  to  stop 
there  at  the  station,  and  to  go  on  in  each  direo- 
tion.  That  necessarily  gives  some  inconven- 
ience to  everybody.  The  noise,  the  smoke* 
and  the  dust  along  the  street  is  a  disagreeable 
thing  to  the  whole  neighborhood;  but,  inasmuch 
as  the  law  authorizes  that,  it  is  not  the  subject 
of  a  private  action.  It  is  only  the  illegal  use 
of  the  street  which  will  give  a  person  a  right  of 
action  against  the  company,  and  this  I  have  al- 
ready explained.  The  inevitable  consequences 
of  the  rcMstd  being  located  there  and  of  trains 
traveling  in  a  1e^  way  over  the  road  are  what 
the  law  calls  * 'damnum  abtque  injuria" — that 
is,  an  iniury  without  any  wron^  or  damage. 
You  will  confine  your  consideratioD  entirely  to 
the  temporary  inconvenience  occasioned  by  the 
unlawful  occupation  of  the  street  for  the  pur« 
poses  that  have  been  mentioned." 

The  jury  found  for  the  plaintiff  and  assessed 
his  damages  at  one  thousand  three  hundred 
and  twenty-eight  dollars,  and  judgment  was 
entered  on  the  verdict,  which  was  subsequent] j 
affirmed  in  general  term. 

To  reverse  this  judgment  the  writ  of  error 
was  sued  out  which  defendant  in  error  now 
moves  to  dismiss. 

The  following  are  the  statutory  provisions  re- 
latine  to  the  Baltimore  and  Potomac  Railroad 
which  are  deemed  material. 

The  first  section  of  the  Act  of  Congress  of 
February  5,  1867  (14  Stat  at  L.  887),  is  as  fol- 
lows: 

"Whereas,  It  is  represented  to  this  present 
Congress  that  the  Baltimore  and  Potomac  Rail* 
road  Company,  incorporated  by  an  Act  of  the  [Slf] 
General  Assembly  of  Marjrland,  entitled  'An 
Act  to  Incorporate  the  Baltimore  and  Potomac 
Railroad  Company,'  passed  the  sixth  day  of 
May,  eighteen  hundred  and  fifty-three,  are  de- 
sirous, under  the  powers  which  they  claim  to  bs 
vested  in  them  by  the  provisions  of  the  befors 
rcK^ted  Act  to  construct  a  lateral  branch  from 
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Ihe  said  BaUirooreand  E^tomac  Railroad  to  the 
District  of  Columbia: 

"Therefore,  Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled.  That  the 
Baltimore  and  Potomac  Railroad  Company,  in- 
corporated by  the  said  Act  of  the  Qenerai  As- 
sembly of  Maryland,  shall  be.  and  they  are 
hereby,  authorized  to  extend  into  and  within 
the  District  of  Columbia,  a  lateral  railroad, 
such  as  the  said  company  shall  construct  or 
cause  to  be  constructed,  in  a  direction  towards 
the  said  District,  in  connection  with  the  rail- 
road which  they  are  about  to  locate  and  con- 
struct from  the' City  of  Baltimore  to  the  Poto- 
mac River^  in  pursuance  of  their  said  Act  of 
incorporauon;  and  the  said  Baltimore  and  Po- 
tomac Railroad  Company  are  hereby  authorized 
to  exercise  the  same  powers,  rights,  and  privi- 
leges, and  shall  be  subject  to  the  same  restric- 
tions in  the  extension  and  construction  of  tiie 
said  lateral  railroad  into  and  within  the  said 
District  as  they  may  exercise  or  arc  subject  to, 
under  and  by  mtent  of  their  said  charter  or  Act 
of  incorporation,  In  the  extendon  and  con- 
struction of  any  railroad  within  the  State  of 
Maryland;  and  shall  be  entitled  to  the  same 
rights,  compensation,  benefits,  and  immunities, 
in  the  use  of  the  said  road,  and  in  regard  there- 
to, as  are  provided  in  their  said  charter,  except 
the  right  to  construct  any  lateral  road  or  roads 
within  the  said  District,  from  the  said  lateral 
branch  or  road  hereby  authorized;  it  being  ex- 
pressly understood  that  the  said  Baltimore  and 
Potomac  Railroad  Company  shall  have  power 
only  to  construct  from  the  said  Baltimore  and 
Potomac  Railroad  one  lateral  road  within  the 
said  District  to  some  point  or  terminus  within 
the  City  and  County  of  Washington,  to  be  de- 
termini  in  the  manner  hereinafter  mentioned." 

By  section  8  It  was  provided  that  the  com- 
pany *'  in  passing  into  the  District  aforesaid, 
and  constructing  the  said  road  within  the  same, 
shall  enter  the  City  of  Washington  at  such 
place,  and  shall  pass  along  such  public  street, 
or  alley,  to  such  point  or  terminus  within  the 
said  city  as  may  be  allowed  by  Congress,  upon 

{)resentation  of  survey  and  mapof  prop<Wl 
ocation  of  said  road:  Provided,  That  the  level 
of  said  road  within  the  said  city  shall  conform 
to  the  present  graduation  of  the  streets,  unless 
Congress  shall  authorize  a  different  level." 

The  twelfth  section  of  the  Act  of  the  Legis- 
lative Assembly  of  Maryland,  referred  to  in  the 
above  mentioned  Act  of  Congress  (I^ws,  Mary- 
land, 1853;  p  284),  reads  thus: 

"Sec.  12.  And  be  it  enacted,  That  the 
president  and  directors  of  the  said  company 
shall  be,  and  they  are  hereby,  invested  with  aU 
the  rights  and  powers  necessary  to  the  con- 
struction, workine,  use,  and  repair  of  a  railroad 
from  some  suitable  point  in  or  near  the  City 
of  Baltimore,  and  thence  within  one  mile 
of  the  Town  of  Upper  Marlboro,  in  Prince 
George's  County,  ana  as  near  to  said  town, 
within  the  limits  of  said  distance,  as  may  be 
practicable,  and  by  or  near  the  Town  of  Port 
Tobacco  in  Charles  County,  to  a  point  on  the 
Potomac  River,  to  be  selected  by  the  president 
and  directors  of  said  company  hereby  incor- 
porated, not  higher  up  than  Liverpool  Point, 
and  not  lower  down  than  the  mouth  of  St 
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Mary's  River,  with  such  branches  at  any  point 
of  said  railroad,  not  exceeding  twenty  miles  in 
length,  as  the  said  president  and  directors  may 
determine.  The  said  road  when  completed  not 
to  be  more  than  sixty-six  feet  wide,  except  at 
or  near  its  depots  or  stations,  where  the  width 
may  be  made  greater,  with  as  many  tracks  as 
the  president  and  directors  may  deem  neces- 
sary; and  the  said  president  and  directors 
may  cause  to  be  made,  or  may  contract  with 
others  for  making,  said  railroad  or  any  part  of 
of  it,  and  they  or  their  agents,  or  those  with 
whom  they  may  contract  or  their  agents,  may 
enter  upon  ana  use  and  excavate  any  lands 
which  may  be  wanted  for  the  site  of  said  road 
or  the  erection  of  warehouses  or  other  works 
necessary  for  the  said  road  or  for  its  construc- 
tion and  repair;  and  that  they  may  build  bridges, 
fix  scales  and  weights,  lay  rails,  may  take  and 
use  earth,  gravel,  stone,  timber,  or  other  ma- 
terials whicn  may  be  needed  for  the  construe*  [218] 
tion  and  repair  of  the  said  road  or  any  of  its 
works,  and  may  make  and  construct  all  works 
whatever  which  may  be  necessary  and  expe- 
dient in  order  to  the  proper  completion  and 
maintenance  of  the  said  road,  and  they  may 
make,  or  cause  to  be  made,  lateral  railways  in 
any  direction  whatever  from  the  said  railroad, 
and  for  the  construction, repair  and  maintenance 
thereof  shall  have  all  the  rights  and  powers 
hereby  given  in  order  to  the  construction  and 
repair  of  said  principal  railroad,  and  may  also 
own  and  employ  steamboats  or  other  vessels  to 
connect  the  said  railroad  or  railroads  with  other 
points  by  water  communication:  Provided, 
I^othing  herein  contained  shall  be  construed  to 
authorize  the  said  company  to  take  private 
property  for  their  use  without  compensation 
agreed  upon  by  the  company  and  the  owners, 
thereof,  or  awarded  by  a  Jury,  as  hereinafter 
provided,  being  first  paid  or  tendered  to  the 
paity  entitled  to  receive  such  compensation." 

By  Act  of  Congress  of  March  18,  1869  (16 
Stat,  at  L.  1,  2),  it  was  declared  that  the  Bal- 
timore and  Potomac  Railroad  Company  "  may 
enter  the  City  of  Washington  with  their  said 
railroad  and  construct  the  same  within  the 
limits  of  said  city  on  and  by  whichever  one  of 
the  two  routes  herein  designated  the  said  com- 
pany may  elect  and  determine  upon;"  and  by 
the  Act  of  March  25,  1870  (16  Stat,  at  L.  78, 
g  2,  a  modification  of  the  second  of  these  two 
routes  was  authorized.  The  terminal  point  in 
each  was  described  as  a  point  at  the  intersec- 
tion of  South  C  and  West  Ninth  Streets. 

The  company  made  choice  of  the  second  of 
the  projected  routes,  commencing  on  the  west- 
ern shore  of  the  £astern  Branch,  between 
South  L  and  South  M  Streets,  and  thence  pass- 
ing through  K  Street  and  Virginia  Avenue  to 
the  terminal  point  on  Ninth  Street. 

By  Act  of  June  21, 1870  (16  Stat,  at  L.  161) 
Congress  enacted  "that  the  Baltimore  and 
Potomac  Railroad  Company  be,  and  they  are 
hereby,  authorized  and  empowered  to  extend 
their  lateral  branchy  authorized  by  the  Act  to 
which  this  is  a  supplement,  and  by  former  sup- 
plements to  said  Acts,  by  the  way  of  Maryland 
Avenue,  conforming  to  its  grade,  to  the  viaduct 
over  the  Potomac  River  at  the  City  of  Wash-  [219] 
ington,  known  as  the  Long  Bridge,  and  to  ex- 
tend their  tracks  over  said  bridge,  and  connect 
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with  any  railroads,  constructed  or  that  may 
bcreuiter  be  constructed,  in  the  State  of  Vir- 
ginia," Ibe  Act  authorizing  the  railroad  com- 
pany, to  effect  these  purposes,  to  take  possession 
of  and  use  the  bridge  free  of  cost  and  maintain 
the  same,  etc.  By  virtue  of  the  authority 
granted  by  this  Act  the  railroad  extended  its 
"lateral  branch"  to  the  Potomac  River  from 
Ninth  Street  south,  by  way  of  Marvland  Ave- 
enue;  and  it  was  further  authorized  by  Act  of 
March  3,  1871  (16  Stat,  at  L.  585),  in  making 
this  extension,  to  cbanee  the  grade  of  Maryland 
Avenue  from  Twelfth  Street  to  the  Long 
Bridge  in  the  manner  specified  in  that  Act,  un- 
der the  supervision  of  the  municipal  authorities 
of  Washington. 

The  Act  of  Congress  of  May  21.  1872  (17 
Stat  at  L.  140),  relating  to  the  establishment  of 
Uie  passenger  depot  of  the  company  at  Sixth 
and  B  Streets,  makes  mention  of  no  streets  or 
avenues  except  B  Street  and  Sixth  Street  and 
Virginia  Avenue. 

Me98r$.  Samnel  Haddoz  and  S.  S.  Hen- 
kle,  for  defendant  in  error,  in  support  of  mo- 
tion: 

The  plaintiff  below  claimed  $5,000,  but  the 
amount  in  controversy,  as  to  the  defendant,  is 
fixed  by  the  judgment 

WaUcer  v.  CT.  A  71 U.  8. 4  Wall.  164  (18:819). 

No  federal  question  is  made  in  the  record. 

This  court  will  not  go  outside  of  it,  to  the 
opinion  or  elsewhere,  to  ascertain  whether 
one  was  in  fact  decided. 

Moore  v.  Miss,  88  U.  S.  21  Wall  639  (22: 654) 
Rect<yr  v.  AslOey,  73  U.  8.  6  Wall.  142  (18:783); 
Walker  v.  ViUawiso,  73  U.  S.  6  Wall.  128  (18: 
854);  MiUingar  v.  Hartupee,  73  U.  S.  6  Wall. 
261  (18:  829);  Merced  Mining  Co,  v.  Boggs,  70 
U.  8.  H  Wall  804  (18:  245);  Murdoch  v.  Mem- 
phis, 87  U.  8.  20  Wall.  628  (22: 441), 

Mr.  Enoch  Totten,  for  plaintiff  in  error, 
in  opposition: 

Statutory  authority  to  build  and  conduct  a 
railroad  includes  the  authority  to  build  turn- 
outs or  side  tracks,  turntables,  switches,  depots, 
etc..  those  permanent  and  irremovable  appen- 
dages which  constitute  parts  of  the  complete 
structure. 

Lake  Superior  d  M.  R  Oo,  v.  U.  8,  93  U.  S. 
453-4  (23:971)  Boek  Greek  Twp.  v.  Strong, 
96  U.  8.  276  (?4:815). 

The  decision  of  this  court  in  Dvpasseur  v. 
Roehereau,  88  U.  8.  21  Wall.  184  (22:590). 
seems,  to  be  decisive  of  the  question  of  Juris- 
diction presented  here. 

See  also  Embry  v.  Palmer,  10/  U.  8.  9  (27: 
848);  Day  v.  Qailup,  69  U.  S.  2  Wall.  97  (17: 
855);  Verden  v.  Coleman,  66  U.  S.  1  Black,  472 
(17:161);  Chicago  L,  Ins,  Co,  v.  Needles,  113  U. 
8.  574  (28:1084);  Bait,  db  0.  B,  Co.  v.  Md.  88 
U.  8.  21  Wall.  456  (22:678);  McGuire  v.  Mass. 
70  U.  8.  3  Wall.  382,  387  (18:164,  165);  ffaU  v. 
Jordan,  82  U.  8.  15  Wall.  393  (21:72). 

Mr.  Chief  Justice  Fuller  delivered  the  opin- 
1 22 1 1   ion  of  the  court: 

Appellate  jurisdiction  was  conferred  on  this 
court  by  the  25th  section  of  the  Judiciary  Act 
of  1789,  over  final  judgments  and  decrees  in 
any  suit  in  the  highest  court  of  law  or  equity 
of  a  State  in  which  a  decision  in  the  suit  could 
be  had,  in  three  classes  of  cases:  First,  where 
is  drawn  in  question  the  validity  of  a  treaty,  or 
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statute  of,  or  an  authority  exercised  under, 
the  United  States,  and  the  decision  is  against 
their  validity;   secondly,   where  is  drawn  in 

auestion  the  validity  of  a  statute  of,  or  an  ao- 
lority  exercised  under,  any  State,  on  the 
ground  of  their  being  repugnant  to  the  Oonsti- 
tution,  treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  such  their  va- 
lidity; thirdly,  where  is  drawn  in  question  the 
construction  of  any  clause  of  the  Constitution, 
or  of  a  treaty,  or  statute  of,  or  commission 
held  under,  the  United  States,  and  the  decision 
is  against  the  title,  right,  privil^e,  or  exemp- 
tion speciaUy  set  up  or  claimed  by  either  party^ 
under  such  clause  of  the  said  Constitution, 
treaty,  statute  or  commission.  1  Stat  at  I^ 
73,86. 

By  the  second  section  of  the  Act  of  February 
6, 1867  (14  Stat  at  L.  885, 386),  this  original  25th 
section  was  re-enacted  with  certain  changes, 
and  among  others  the  words  "or  where  is 
drawn  in  question  the  construction  of  any 
clause  of  the  Constitution,  or  of  a  treaty,  or 
statute  of,  or  commission  held  under,  the  United 
States,  and  the  decision  is  against  the  title, 
right,  privilege,  or  exemption  speciallv  set  up 
or  claimed  by  either  party,  under  such  dauae 
of  the  said  (Constitution,  treaty,  statute  or  com- 
mission," were  made  to  read  **  or  where  any 
title,  right,  privilege,  or  immunity  is  claimed 
under  the  Constituuon,  or  any  treaty  or  statute 
of,  or  commission  held,  or  authoritv  exercised 
under  the  United  States,  and  the  aedsion  is 
against  the  title,  right,  privilege,  or  immunity 
specially  set  up  or  cmimed  by  either  party  under 
such  Constitution,  treaty,  statute,  commission, 
or  authority,"  and  this  was  carried  into  section 
709  of  the  Hevised  Statutes. 

The  Act  of  Congress  entitled  "  An  Act  Reg- 
ulatin^  Appeals  From  the  Supreme  Court  at 
the  District  of  Columbia  and  the  Supreme 
Courts  of  the  Several  Territories,"  approved 
March  3,  1885  (23  Stat  at  L.  443),  provides: 

*'That  no  appeal  or  writ  of  error  shall  here- 
after be  allowed  from  any  judgment  or  decree 
in  any  suit  at  law  or  eauity  in  the  Supreme 
Court  of  the  District  of  Columbia,  or  in  the 
Supreme  Court  of  any  of  the  Territories  of  the 
United  States,  unless  the  matter  in  dispute,  ex- 
dusive  of  costs,  shall  exceed  the  sum  of  five 
thousand  dollars. 

"Sec.  2.  That  the  preceding  section  shall  not 
apply  to  any  case  wherein  is  Involved  the  va- 
lidity of  any  patent  or  copyright,  or  in  which 
is  drawn  in  question  the  validitjr  of  a  treaty  or 
statute  of  or  an  authority  exercised  under  the 
United  States;  but  in  all  such  cases  an  appeal 
or  writ  of  error  may  be  brought  without  re- 
gard to  the  sum  or  ^ue  in  dispute." 

When  the  validity  of  a  statute  of.  or  author- 
ity  exercised  under,  the  United  States  is  drawn 
in  question  in  a  state  court,  the  decision  of  the 
latter  must  be  against  its  validity  in  order  to 
justify  a  review  of  such  decision;  but  under 
this  Act  it  is  sufficient  if  the  validity  is  drawn 
in  question  irrespective  of  the  condusion 
readied.  So  that  the  inquiry  is  confined  to 
whether  the  validity  of  such  a  statute  or  au- 
thority is  actually  controverted. 

In  Dupasseur  v.  Boehereau,  88  G.  8.  21  Wall 
130,  184  [22: 588,  590],  Mr.  Justice  Bradley, 
ddivering  the   opinion   of   the  court,    says: 
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"Where  a  state  court  refuses  to  give  effect  to 
the  ludffment  of  a  court  of  the  tFuited  States 
reudfereia  upon  the  point  in  dispute,  and  with 
Jurisdiction  of  the  case  and  the  parties,  a  ques- 
tion is  undouht^ly  raised  which,  under  the 
Act  of  1867,  may  he  hrou|^t  to  this  court  for 
revision.  The  case  would  he  one  in  which  a 
a  title  or  ri^ht  is  claimed  under  an  authority  ex- 
ercised under  the  United  States,  and  the  de- 
cision is  against  the  title  or  right  so  set  up.  It 
would  thus  be  a  case  arising  under  the  laws  of 
r223]  the  United  States  establishing  the  circuit  court 
and  vesting  it  with  jurisdiction."  This  is  so 
because  a  claim  of  right  or  title  under  an  au- 
thority exercised  under  the  United  States  was 
sufficient  to  give  Jurisdiction  under  that  Act; 
whereas,  the  Act  of  1885  does  not  so  provide, 
but  only  that  the  validity  of  the  authority  must 
be  drawn  in  question.  The  distinction  is  pal- 
pable l)etween  a  denial  of  the  validity  of  the 
authority  and  a  denial  of  a  title,  right,  privi- 
lege, or  immunity  claimed  under  it. 

That  port  of  oridnnl  section  25,  and  of  the 
Act  of  1867,  as  to  decisions  in  favor  of  the  va- 
lidity of  a  statute  of,  or  of  an  authority  exer- 
cised under,  any  State,  when  drawn  in  ques- 
tion on  the  ground  of  their  being  repugnant  to 
the  Ck>nstitution,  treaties,  or  laws  of  the  United 
States,  has  been  frequently  passed  upon,  and 
the  distinction  between  the  construction  of  a 
statute,  or  the  extent  of  an  authority,  and  the 
vatiditj;  of  a  statute,  or  of  an  authority,  pointed 
out.  Thus  in  Commercial  Bank  ▼.  Bucking- 
ham, 46  U.  8.  5  How.  817  [12: 169],  where  a 
general  law  had  declared  all  banks  liable  to 
pay  six  per  cent  interest  on  their  notes,  when 
they  had  refused  payment  on  demand,  and  a 
sul^equent  Act,  incorporating  the  bank  in 
question,  provided  for  the  payment  of  twelve 
per  cent,  and  the  question  was  whether  the 
bank  was  liable  to  pay  eighteen,  this  court 
held  that  the  question  submitted  to  and  decided 
by  the  state  court  was  one  of  construction  and 
not  of  validity.  There  both  the  prior  and  sub- 
sequent statutes  were  admitted  to  be  valid  under 
any  construction  of  them,  "And  therefore  no 
construction  pluced  by  the  state  court  on  either 
of  them  could  draw  in  question  its  validity, 
as  being  repugnant  to  the  Constitution  of  the 
United  States,  or  any  Act  of  Congress." 
Bridge  Pr<ypriet<yr9  v.  Hoboken  O?.  68  U.  S.  1 
Wall.  116.  144  [17:571,  576]. 

In  Lawler  v.  Walker,  55  U.  8.  14  How.  149 
[14:864],  where,  in  1816,  the  Legislature  of 
Ohio  had  passed  an  *'Act  to  prohibit  the  issu- 
ing and  cir^nulation  of  unauthorized  bank 
paper,"  and,  in  ]S89,  an  Act  amendatory  there- 
of, and  the  question  arose  whether  or  not  a 
canal  company,  incorporated  in  1837.  was  sub- 
ject to  these  Acts,  it  was  held  that  the  Supreme 
Court  of  Ohio,  in  deciding  that  it  was,  "onlv 
gave  a  construction  to  an  Act  of  Ohio,  which 
neither  of  itself  nor  by  its  application  involved 
[SM]  in  any  way  a  repugnancy  to  the  Constitution 
of  the  United  States,  by  impdring  the  obliga- 
tion of  a  contract." 

Whenever  the  power  to  enact  a  statute  as  it 
Is  by  its  terms,  or  is  made  to  read  by  construc- 
tion, is  fairly  open  to  denial  and  denied,  the 
validity  of  such  statute  is  drawn  in  question, 
but  not  otherwise. 

In  MiUingar  v.  Hartupee,  78  U.  8.  6  Wall. 
258,  262  [18:829,  830],  it  was  held  that  the 
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word  "authority"  stands  upon  the  same  footing 
with  "treaty"  or  "statute;'' and  said  the  courts 
through  Ohitf  Justice  Chase: 

"Something  more  than  a  bare  assertion  of 
such  an  authmty  seems  essential  to  the  Juris- 
diction of  this  court  The  authority  intended 
by  the  Act  is  one  having  a  real  existence,  de- 
rived from  competent  governmental  power. 
If  a  different  construction  had  been  intended^ 
Congress  would  doubtless  have  used  fitting 
words.  The  Act  would  have  given  Jurisdic- 
tion in  cases  of  decisions  ajrainst  claims  of  au- 
thority under  the  United  States."  "In  many 
cases  the  question  of  the  existence  of  an  au* 
thority  is  so  closely  connected  with  the  ques- 
tion of  its  validity  that  the  court  will  not  un- 
dertake to  separate  them,  and  in  such  cases  tho 
question  of  jurisdiction  will  not  be  considered 
apart  from  the  question  upon  the  merits,  or  ex- 
cept upon  hearing  in  regular  order.  But  where, 
as  in  this  case,  the  single  question  is  not  of  the 
validity  but  of  the  existence  of  an  authority » 
and  we  are  fully  satisfied  that  there  was.  and 
could  have  been,  no  decision  in  the  state  court 
against  any  authority  under  the  United  States 
existing  in  fact,  ana  that  we  have,  therefore, 
no  JurSdiction  of  the  case  brought  here  by  writ 
of  error,  we  can  perceive  no  reason  for  retain- 
ing it  upon  the  docket" 

So  In  Leroie  v.  Cdrnpau,  70  U.  S.  8  Wall.  10^ 
[18: 211],  where  the  final  Judgment  of  the  high- 
est court  of  law  and  equity  in  the  State  of 
Michigan  was  that  the  revenue  stamps  attached 
to  a  deed  offered  in  evidence  and  objected  to 
as  not  having  stamps  proportioned  to  the  value 
of  the  land  conveyed,  were  sufficient,  was  held 
not  a  subject  for  review  bv  this  court  under  the 
25th  section  of  the  Judiciary  Act:  and  in 
Merced  Min,  Oo.  v.  Bogge,  70  iJ.  S.  3  Wall.  804, 
810  [18:245,  247]  which  was  an  action  of  eject- 
ment brought  for  the  possession  of  certain  min- 
eral lands  In  California,  where  the  defendant 
contended  that  he  was  In  possession  by  virtue 
of  an  authority  inferred  from  the  general  pol- 
icy of  the  United  States  in  relation  to  mines  of 
erold  and  silver.  Chief  JueHce  Chcue,  speaking 
lor  the  court,  in  dismissing  the  writ  of  error, 
said: 

"The  decision  was,  that  no  such  license  ex- 
isted; and  this  was  a  finding  by  the  court  of  a 
question  of  fact  upon  the  submission  of  the 
whole  case  by  the  parties,  rather  than  a  Judg- 
ment upon  a  question  of  law.  It  is  the  same 
case,  in  priocu;)le,  as  would  be  made  by  an  al- 
legation in  defense  to  an  action  of  ejectment,  of 
a  patent  from  the  United  States  with  an  aver- 
ment of  its  loss  ordestruction,anda  finding  by 
the  Jury  that  no  such  patent  existed,  and  a  con- 
sequent Judgment  for  the  defendant  (plaintiff). 
Such  a  Judgment  would  deny,  not  the  validity, 
but  the  existence  of  the  patent  And  this  court 
would  have  no  Jurisdiction  to  review  it" 

In  OiUy.  Cliver,  52  U.  S.  11  How.  529  [18: 
7991,  under  a  treaty  between  the  United  States 
and  Mexico  a  sum  of  money  was  awarded  to  be 
paid  to  the  members  of  the  Baltimore  Mexican 
Company,  and  the  proceeds  of  one  of  the  shares 
of  this  company  were  claimed  by  two  parlies, 
and  the  iuagment  of  the  Court  of  Appeals  of 
Maryland  as  to  which  of  the  claimants  was  en- 
tilled  to  the  money  was  held  not  reviewable  by 
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this  conrt.  William  v.  Oliver,  58  U.  8.  12 
How.  Ill  [13:915]. 

The  case  at  bar  does  not  involve  the  exercise 
of  an  authority*under  the  United  States,  in  the 
fenseof  an  authority  to  act  for  the  Govern- 
ment; but  it  is  claimed  that  the  railroad  com- 
pany acted  under  certain  statutes  of  the  United 
States  authorizing  such  action,  and  that  the  va- 
lidity of  these  statutes,  or  of  authority  under 
them,  was  denied. 

But  the  Supreme  Court  of  the  District  of 
Columbia  did  not  deny  the  right  of  the  defend- 
ant company  to  use  its  trac^  in  Washington 
on  Mainland  Avenue  between  Ninth  and 
Tenth  Streets,  in  a  lawful  manner,  for  the  pur- 
pose of  transacting  its  lawful  business;  but,  on 
the  contrary,  the  jury  was  instructed  that,  the 
plaintiff  was  not  entitled  to  recover  for  any  an- 
noyances, discomforts,  or  inconveniences, 
which  resulted  from  such  uses  of  Maryland 
Avenue  by  the  railroad  company  "as  were  rea- 
sonably incident  to  the  careful  conduct  of  its 
through  business,  and  to  the  maintenance  and 
careful  use  of  its  freight  depot  or  station  abut- 
ting on  the  south  side  of  said  avenue  between 
said  Ninth  and  Tenth  Streets  southwest,"  and 
the  lawful  uses  to  which  the  street  nught  be 
put  by  the  railroad  company  were  cleany  ex- 
plained. 

The  jury  were  told  that  all  stoppage  of  trains 
and  shifting  of  cars  necessary  for  carrying  cars 
out  of  its  freight  depot  over  the  different  tracks 
for  the  purpose  of  making  up  freight  trains 
were  lawful.  The  ri^ht  of  the  railroad  com- 
pany to  establish  freight  stations  or  to  la v  as 
many  tracks  "  as  its  president  and  board  of  di- 
rectors might  deem  necessary"  was  not  ques- 
tioned. But  the  court  also  held  that  Uie  com- 
pany was  not  Justified  in  occupying  the  public 
streets  for  the  purposes  of  a  freight  yard  as 
such,  because  the  various  statutes  oeanng  up- 
on the  matter  did  not  authorize  such  occupa- 
tion, with  which  conclusion  we  are  inclined  to 
agree,  though  we  forbear  a  determination  of 
tiie  point  until  presented  in  a  case  properly 
pending  before  us.  The  validity^  of  the  stat- 
utes, and  the  validity  of  authority  exercised 
under  them,  are,  in  this  instance,  one  and  the 
same  thine;  and**the  validity  of  a  statute,"  as 
these  words  are  used  in  this  Act  of  Congress, 
refers  to  the  power  of  Congress  to  pass  the  par- 
ticular statute  at  all,  and  not  to  mere  Judicial 
construction  as  contradistinguished  from  a  de- 
nial of  the  1es:islative  power.  In  our  opinion 
the  validity  of  no  Act  of  Congress,  or  author- 
ity under  the  United  States,  was  so  drawn  in 
?|uestion  here  as  to  give  us  jurisdiction , and  there- 
ore,  as  the  amount  of  the  Judgment  did  not 
'Cxceied  five  thousand  dollars, 

The  writ  of  error  muet  be  diemissed. 


ROBERT  8.  STEVENS,  Plff.  in  Err., 

WILLIAM  NICHOLS. 

(See  8.  C.  Reporter's  ed.  28&-28S.) 

JurisdietioM  dependent  on  citizenship —  Caee 
when  removMe — drfective  allegation — re- 
manding ease  to  state  court. 

1.  Upon  writ  of  error  from  the  Circuit  Court  of 
the  United  States,  In  cases  where  Jurisdiction  de- 
pends upon  the  citizenship  of  the  parties,  s  ich  oiti> 
.•ensblp  or  the  facts  which  constitute  it,  shouM  be 
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distinctly  averred  in  the  pleading  or  appear 
atively  in  some  other  part  of  the  reoora. 

2.  A  case  is  not  removable  from  the  state  court 
unless  it  appears  afflrmativelj  in  the  pcrtition  for 
removal,  or  In  the  record,  that  at  the  commence 
ment  of  the  action,  and  also  when  the  removal  was 
asked,  the  defendants  were  citizens  of  another  Stat* 
than  the  one  in  which  the  plaintiff  was  a  citizen. 

8.  Where  the  petition  for  removal  doea  not  allefa 
the  citizenship  of  the  parties  except  at  the  dm 
when  it  was  filed,  and  It  Is  not  shown  eJsewhere  in 
the  record  that  defendants  were,  at  the  oommenoe- 
ment  of  the  action,  citizens  of  a  State  other  than 
the  one  of  which  the  plaintiff  was,  at  that  date,  a 
citizen,  this  court  cannot  consider  uie  merits  of  the 
case. 

4  In  such  case  the  Judgment  will  be  revereed,  oo 
the  erround  that  the  circuit  court  had  no  Jurisdlo- 
tion,  and  the  case  remanded  to  that  court,  with  di- 
rections to  send  it  back  to  the  state  court. 

[No.  190.] 
Argued  March  11, 1889.  Decided  April  1, 1889. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri, 
to  review  a  judgment  against  defendant  below 
in  an  action  to  recover  amounts  due  on  sub- 
scriptions of  stock  and  to  have  such  amounts 
applied  upon  a  judgment  against  the  corpors* 
tion.    Bnersed, 

Statement  bj  Mr,  Justice  Harlan: 
This  action  was  commenced  on  the  35th  day 
of  July,  1881,  in  one  of  the  Courts  of  Missou- 
ri, by  the  defendant  in  error  against  the  Texas 
and  Atlantic  Refrigerator  Car  Company,  a  cor« 

e>ration  of  that  State,  Robert  S.  Stevens,  and 
enry  D.  Mirick.  Its  object  was  to  reach, 
and  have  applied,  in  satisfaction  of  a  judgment 
obtained  by  the  plaintiff  against  the  car  com- 
pany, the  several  amounts  due  from  Stevens 
and  Mirick  on  their  subscriptions  of  stock  in 
that  company. 

Stevens  and  Mirick  filed  a  loint  petition  for 
the  removal  of  the  case  into  the  Circuit  Court 
of  the  United  States,  upon  the  ground  of  the 
diverse  citizenship  of  the  parties.  The  allega- 
tion in  the  petition  was  that  the  plaintiff  '*w  a 
citizen  of  the  State  of  Missouri,"  and  that  the 
defendants  **are  not  citizens  of  the  State  of  [231] 
Missouri,  but  are  citizens  of  the  State  of  New 
York." 

The  state  court  made  an  order  for  the  re- 
moval of  the  case  to  the  Ckcuit  Court  of  the 
United  States.  In  the  latter  court  the  neces- 
sary pleadings  having  been  filed,  the  case  was 
tried,  resulting  in  a  verdict  and  judgment 
against  Stevens  for  the  sum  of  $5,027.83,  and 
against  Mirick  for  the  sum  of  $027.41.  The 
court  having  overruled  a  motion  for  new  trial, 
and  also  a  motion  in  arrest  of  judgment,  Sle- 
vena  has  brought  the  case  her?  fo^  review. 

No  question  was  made  in  tlie  court  below  or 
in  this  court  as  to  the  rieht  of  Sievena  and 
Mirick  to  remove  the  case  from  the  state  court. 

Messrs.  A.  H.  Garland  and  James  Can% 

for  plaintiff  in  error: 

If  the  court  had  no  jurisdiction  over  the  per- 
son or  subject  matter,  its  judgment  and  orden 
are  regarded  as  nullities. 

TJiompson  v.  WhUman,  85  U.  8.  18  Wall 
457(21:897);  Kn^wles  v.  Logansport  Oasli^jhi 
dk  Coke  Co.  86  U.  S.  19  Wall.  58  (22:  70);  HaU 
V.  Lanning,  91  U.  S.  160  (23: 271);  Christmas 
V.  Russell,  72  U.  S.  6  Wall.  805(18:479);  EUioU 
V.  Peirsof,  26  U.  S.  1  Pet.  828(7:164);  ReSa^ 
yer,  124  U.  S.  200  (31:402);  WiUiams  v.  Whit^ 
lock,  14  Mo.  552. 
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W[LLuxM>Ei  T.  New  jBBaST. 


Mr.  GMkP.B.  J»ekaoii(  for  defendant  in 

This  proceeding  may  not  bare  been  remov- 
able to  the  fedem  eonrt;  but  me  plaintiff  in 
«rror  procured  the  remoTal  for  )ito  own  benefit 
and  is  now  estopped  to  question  the  regularttj 
of  it. 

fiM*An«B  T.  Kennedy,  76  O.  8.  9  Wall.  887- 
S»3  (19:  IM-tm-.  Bttoard  ▼.  (hmeau,  March 
31st,  189t,  108  U.  a,  BoobSe,  Law  ed.  488;* 
Ayert  v.  WaUon.  118  U.  S.  6M  (38;  1098). 

jVr.  Jvitiet  Hftrl»n  delivered  the  opinion 
of  the  oourt; 

1.  It  was  held  In  BoUntan  v.  Oeate.  97  D. 
8.  646.  649  [24;  10ST,  I0S8].  upon  writ  of  error 
from  a  drciitt  Court  of  the  Uuiteit  8iaie«,  that 
"la  cases  where  jurisdlctian  depends  upoD  the 


It,  abould  l>e  dlstinctTj  and  positively  averred 
In  the  plendinfFS,  or  tbev  should  appear  aSrraa- 
tivel;  and  with  equal  aLslincinesa in otherparta 
of  He  record."  Majutitid,  G.  ifi  L.  M.  S.  Oo. 
T.  Sioan,  111  U.  8.  879.  883  [38:462,  4NI]; 
llaacotkt.  heUfTOok,  112  U.  S.  3S1  [38;710li 
Thaytr^.UU  Am>.  112  U.  S.  719  [28:8661: 
ContinenUd  Int.  Oo.  t.  moadM,  119  U.  8.  ^ 
(80: 880], 

%.  The  case  was  sot  removable  from  the 
etiite  court,  unless  It  appeared  afflrmatlvelf  in 
the  petition  for  removal,  or  elaewbere  in  the 
recwd,  that  at  the  commencement  of  the  ac- 
tion, as  well  as  when  tbe  removal  was  asked, 
Stevens  and  Hirick  were  clttzens  of  some  other 
Slate  than  Che  one  of  which  tbe  plaintiff  was, 
at  those  respective  dales,  a  cltinen.  Oilnon  v, 
[SS2]  Bruee.  JOS  U.  S.  S63  [2T:83S];  Soiuton  <£  T. 
O.  R.  Co.  V.  Shiiiey.  Ill  U,  S.  868,  890  [38: 
45~>,  466];  Marufiald,  0.  d;  L.  M.  R.  Co.  v.  Swan. 
tupra;  Aken  v.  Akar»,  117  U.  S.  197  [29:888]. 

3.  The  petition  for  removal  does  not  allese 
the  cilizensbip  of  the  parties  except  at  the  data 
wiicD  it  was  Bled,  and  it  Is  not  shown  else- 
wliere  in  the  record  that  Slevena  and  Mirick 
were,  at  ihc  commencement  of  the  action,  ciU- 
zcDsof  a  Stnte  other  than  tbe  one  of  which  the 
pliiiotifT  was,  at  that  date,  a  citizen.  The 
«ourl.  therefore,  cannot  consider  the  merila  of 
Ibe  case.  Meicaif  v.  Walertewn,  138  U.  8. 
886  [anU.  n^y.  Morri*  v.  Oilimr,  129  U.  S. 
81").  335  [ante,  690,  898]. 

T/ie  judgment  ia  Teverud  upon  the  ground 
tliiit  it  does  not  appear  that  the  Circuit  Court 
Lad  jurisdiction,  and  the  com  ia  remanded  to 
thai  CourL  with  dlrectiona  to  send  it  hank  to 
Ibc  State  Court,  tbe  plaintiff  in  error  topaj  the 
costs  in  this  Court  and  in  the  Court  below. 
Jlarufleld,  C.  A  L.  M.  R.  Co.  v.  tiitan,  tupra. 

Revened. 

[  1891  NELSOH  WILUAMSON,  Collector  of  the 
TowMaHTP  or  Nobtb  Bkuhbwioe,  Hff. 
in  Err., 

t. 

THE  STATE  OP  NEW  JEBSET  AMD  THE 

MAYOR  AND  COMMON  COCNCIL  OP 

THE  CITY  OP  NEW  BRUNSWICK. 

(See  B.  a  Beportet'a  ad.  1»4XL) 

Jfeu  Jenes  tax  late— impairment  ^  eaalraet— 


iKequent  action  by  the  State  Leglslataie  or 
Judiciary  can  impair  Its  obligation. 

Oreeny.  Biddk,  31 U.  8.  8  Wheat.  1  (5:  S47); 
Bavemeyer  v.  loiea  Co.  70  U.  6.  S  Wall.  394 
(16:  S8):  Olrott  v.  Fond  duLaeOo.^  U,  &  10 
Wall.  678(91:882). 

The  property  of  municipal  corporations  la 
protected  by  the  clause  in  tbe  Nation^  Consti- 
tution securing  tbe  Inviolability  of  contracts 

Orofjan  v.  San  FYaneiieo,  18  CiL  G9i);  Toun 
efmtvaukee  v.  Oity  ofMibtaviM.  12  Wis.  98; 
State  V,  Tappan,  39  Wis.  664;  EaOmek  •*. 
Milwaukee,  18  Wis.  87;  Aberdeen  Aeadamy  t, 
Aberdeen.  18  BmedeB  &  M.  648-847;  Montpelier 

East  Hfonlpelier.  E9VL19;  flwpfa  v.  Detmit, 
Mich.  238;  Loiery  v.  FYaneie.  2  Yerg.  584. 

Tbe  contracts  and  private  property  of  munic- 
ipal corporations  are  secured  by  the  Feder*! 
Constitution. 

a  Kent.  Com.  6§  27B,  BOB;  Cooley,  Const. 
Llm.  §287;  Cooley.  Tan.  494,  688  f;  DIIL 
Mun.  Corp,  g§86,  40f  and  notes,  and  §114. 
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SUPBBICB  COUBT  OF  THB  UNITED  StATBB. 


Oct.  Tmbm, 


Mr,  FMeriek  Weigd  and  Peter  Adrian, 

for  defendants  in  error. 

A  special  lew  may  be  repealed  by  a  ^neral 
one  by  exprefli  wonu  or  necessary  implication. 

8UUe  y.  make,  85  N.  J.  L.  208;  8.  0,  86  N. 
J.  L.  442;  BUitev.Ckfmr.  qfE,  R  Taxation,  87 N. 
J.  L.  228;  State  y.  MiUi,  84  N.  J.  L.  180;  State 
y.  WilUameon,  44  N.  J.  L.  185,  46  N.  J.  L. 
204. 

Tbe  iDtent  to  abrogate  the  particular  en- 
actment in  an  earlier  statute,  by  a  general  enact- 
ment in  a  later  statute,  is  sufficiently  maifested 
when  tbe  provisions  of  the  two  statutes  are  so 
inconsistent  that  they  cannot  stand  together. 

StaU  y.  Comr,  qfRE.  Taxation,  87N.  J.  L. 
228. 

Property  dedicated  to  charity  is  not  subject 
to  taxation. 

LouimdUe  y.  Com.  1  Duv.  (Ky.)  295, 298, 299. 

The  said  city  and  township  are  both  public 
corporations  created  for  political  purposes. 

The  powers  conferred  upon  them  may  at 
any  time  be  repealed  at  the  will  of  the  Legisla- 
ture. 

Cooley,  Const  Lim.  8d  ed.  §§  192,  198,  286; 
1  Dill.  Mun.  Corp.  8d  ed  J§  64,  62:  Piqua 
Branch  of  Bk,  of  Ohio  v.  Knoap,  67  tJ.  8.  16 
How.  869.  880  (14: 977,  981);  IL  S,  v.  BaXt.  db 
0.  R.  Co.  84  U.  S.  17  Wall.  822(21:597);  Sloan 
y.  State,  8  Blackf.  861;  People  v.  Morris,  18 
Wend.  825;  Jersey  City  v.  Jersey  City  d  B.  R. 
Go.  20  N.  J.  £q.  860;  Philadelphia  y.  Fox,  64 
Pa.  169;  MontpeUer  y.  East  Monipdi&r,  29  Yt. 
12;  Richland  Co.  y.  Latorenee  th.  12  111.  8; 
PeopU  y.  Chicago,  51  HI.  18;  State  y.  St.  Louis 
Co.  Ct.  84  Mo.  546, 549;  Louistillev.  Louisnlle 
University,  15  B.  Hon.  (Ey.)  645;  East  Hart- 
ford y.  Hartford  Bridge  Co.  51  U.  8.  10  How. 
511,  541  (18: 518,  581);  Richmond  y.  Richmond 
dk  D.  R.  Co.  21  Gratt  604;  Warner  y.  Beers, 
28  Wend.  108, 126;  Purdy  y.  People,  4  Hill, 
891;  Oifford  y.  Livingston,  2  Denio,  880. 

The  delegation,  of  such  legislative  authority 
to  said  township  was  not  such  a  contract  aa 
would  prevent  future  legislation  upon  the 
same. 

1  Dill.  Mun.  Corp.  ^§  61,  68;  2  Kent,  Com. 
8d  ed.  §  805;  Rader  v.  Southeasterly  Road  Dist. 
86  N.  J.  L.  278;  Bossier  Police  Jury  y.  Shreve- 
port,  5  La.  Ann.  661;  New  Orleans  v.  Hoyle,  ^ 
La.  Ann.  740;  Rankin  y.  Beaird,  1  III  128; 
BoUiday  v.  People,  10  HI.  214. 

r  1 00  J  jj^^  Justice  BUtchford  delivered  the  opin- 
ion of  the  court 

This  \b  a  writ  of  error  to  the  Supreme  Court 
of  the  8tate  of  New  Jersey.  The  case  arose  on 
a  writ  of  certiorari  issued  by  that  court  at  the 
instance  of  the  Mayor  and  Common  Clouncil  of 
the  City  of  New  Brunswick,  to  review  an  as- 
sessment for  taxation  made  by  the  Township 
of  North  Brunswick,  and  a  levy  made  by  the 
collector  of  that  Township,  against  a  farm 
known  as  the  "  poor  farm,"  and  personal  prop- 
erty thereon,  situated  in  the  Township  of 
North  Brunswick,  and  owned  bv  the  ^layor 
and  Common  Council  of  the  C^ty  of  New  Bruns- 
wick. The  case  arose  on  the  following  facts, 
which  were  agreed  upon  by  the  counsel  for  the 
respective  parties: 

By  a  special  Act  of  the  Legislature  of  New 
Jersey,  approved  February  2S,  18C0  (Laws  of 
IBCO,  chap.  67,  p.  102),  parts  of  the  Townships 


of  North  Brunswig  sod  Monroe,  in  tbo 
County  of  Middlesex,  were  set  off  and  estab- 
lished as  a  separate  township,  to  be  calle<l  East 
Brunswick,  and  part  of  the  Township  of  North 
Brunswick  waa  set  off  and  established  as  a 
separate  township,  to  be  called  the  Township 
of  New  Brunswick;  and  the  township  commit- 
tees of  the  said  Townships  of  North  Brunswick, 
East  Brunswick,  and  New  Brunswick  were 
authorized  and  required  to  diyide  the  real  and    [101] 

S^rsonal  property  of  the  Township  of  North 
runswick  between  said  townships. 

The  ix>or  farm  of  the  original  Township  of 
North  Brunswick  was  situate  within  the  limits 
of  what  remained  of  the  Township  of  North 
Brunswick,  after  the  setting  off  of  the  Town- 
ships of  East  Brunswick  and  New  Brunswick, 
as  aforesaid. 

By  a  special  Act  of  the  Legislature  aproved 
March  15,  1861  (Laws  of  1861,  chap.  170,  p. 
507),  the  said  Township  of  New  Brunswick 
and  the  City  of  New  Brunswick  were  declared 
to  be  one  corporate  body  under  the  name  of 
"The  Corporation  of  the  City  of  New  Bruns- 
wick," and  the  said  corporation  was  made  sub- 
ject to  all  the  labilities  of  the  inhabitants  of 
the  Township  of  New  Brunswick. 

The  poor  farm  and  the  personal  property 
thereon  were  never  divided  between  the  Tx>wn- 
ships  of  North  Brunswick  and  East  Brunswick 
and  the  corporation  of  tbe  City  of  New  Bruns- 
wick, but  the  townships  agreed  to  sell  and  con- 
vey their  interests  in  the  same  to  said  corpora- 
tion. 

By  a  special  Act  of  the  Legislature,  approved 
February  18,  1862  (Laws  of  1862,  chap.  87,  p^ 
52),  the  township  committees  of  North  Bruni»- 
wick  and  East  Brunswick  were  authorised  to 
convey  all  the  interests  of  tbe  said  townships 
in  said  farm  and  the  personal  property  thereon 
to  the  said  corporation;  and  it  was  thereby 
further  enacted  that  the  said  poor  farm  and  the 
personal  property  thereon  should  be  at  all  time* 
thereafter  liable  and  subject  to  taxation  by  the 
Township  of  North  Brunswick  so  Ions;  as  it 
should  be  embraced  in  the  limits  of  said  town- 
ship. 

By  virtue  of  the  authority  thereby  given,  the 
township  commiteesof  said  townships  sold  and 
conveyed  said  farm  and  the  personal  property 
thereon  to  said  corporation  by  deed  of  convey- 
ance bearing  date  March  27,  1862* 

The  said  corporatk>n  of  the  City  of  New 
Brunswick  entered  into  possession  of  said  farm 
and  the  personal  property  thereon  under  the 
contract  expressed  in  said  deed  of  conveyance, 
and  Ib  still  in  posKssion  of  the  same;  and  the 
said  farm  is  still  within  the  limits  of  the  Town- 
ship of  North  Brunswick. 

The  said  farm  and  property  have  been  duly 
assessed  by  the  Township  of  North  Brunswick  [ItS] 
each  year  since  said  sale  and  conveyance;  and 
the  taxes  so  assessed  have  been  paid  by  the 
corporation  of  the  City  of  New  Brunswick 
to  the  Township  of  North  Brunswick,  up  to 
and  including  the  year  1877,  when  further  pay- 
ments were  refused  on  the  ground  that  said 
poor  farm  was  used  exclusively  for  charitable 
purposes,  and  therefore  waa  not  liable  to  taxa- 
tion. 

This  certiorari  brings  up  the  assessment  for 
the  year  1878.  for  the  purpose  of  determining 
whether  said  farm  and  personal  property  there- 
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on  tn  liable  aod  mibject  to  taxadon  by  nld 
TowD^bip  of  North  Brunswick. 

The  deed  of  March  ST,  1862,  wbtcb  coDlalna 
«  copy  of  tbe  Act  approved  Febnury  18, 1862, 
!■  set  forLb  in  the  marj[ia.* 

[193]  Ii  was  agreed  between  the  attorney  for  the 
plainlifl  in  the  certiorari  and  the  attorney  for 

[1&41  the  defendnnt,  that  the  BoIe  question  to  be  dis- 
cussed in  the  Supreme  Court  of  Kew  Jersey 
wai  whether  the  poor  farm,  situated  In  the 
Township  of  Korth  Brunawick,  and  owned  by 

[lt6]  the  City  of  New  Brunswick,  was  exempt  from 
taxation;  and  that  the  poor  farm  referred  to, 
the  buildings  thereon,  and  the  furniture  ana 
flztuiBS  therein,  wereusedeiclusivcljforchar- 
Itable  purposes  bv  the  City  of  New  Brunswick, 
the  owner  thereof. 

The  questions  considered  by  the  Supreme 
Court  of  New  Jersey  were:  (1)  whether  the  2d 
section  of  the  Act  approved  February  18, 1883, 
was  repealed  by  the  general  tax  law  of  the 
State,  appro veaAfiril  11,  18'j6  (Revised  Laws, 
1150),  the  6th  section  of  which  enacted  that 
the  property  of  the  dlies  of  the  Stale,  and  all 
buildings  used  exclusively  for  charitable  pui^ 
poses,  with  the  land  whereon  the  same  are 
erected,  aod  which  may  be  necessary  for  the 
fair  enjoyment  thereof,  and  the  furniture  and 
persoiutl  propertyusedthereia,  shall  be  exempt 
from  taxation;  and  the  32d  section  of  which, 
after  repealing  certain  Act*  named,  repealed 
all  other  Acta  or  paria  of  Acts,  wkelhcr  special 
or  local  or  othorwise,  inconsistent  with  the  pro- 
vtsiona  of  the  Act  of  186S,  except  one  Act  ap- 
proved  In  1864  and  such  special  or  local  Acts 
as  had  been  approved  since  1902;  (2)  whctber, 
if  the  Legislature  had.  by  the  Act  of  April  11, 
1860,  declared  its  purpose  to  repeal  the  2d  sec- 
tion of  the  Act  of  February  18, 1862,  such  pur- 
pose could  be  constitutionally  enforced. 


The  supreme  court  held  in  Bialt  v.  William 
ton,  44  N.  J.  L.  (10  Yroom)  165:  (1)  thst  the 
declarotioo  in  the  general  Law  of  1860  that  all 
Acta  and  parts  A  Acta,  whether  special  or 
local  or  otherwise.  Inconsistent  with  lis  provis- 
ions, were  repealed,  abrogated  the  provisions 
in  the  prior  special  Act  of  1863  for  the  taxa- 
tion of  the  poorfarm  and  the  personal  property 
thereon  by  the  Township  of  North  Brunswick, 
because  sucb  provision  In  the  Act  of  1862  was 
inconsistent  with  the  provision  In  the  Act  of 
1866  exempting  from  taxation  all  property  of 
the  cities  of  tne  Slate  and  all  property  used 
exclusively  tor  charitable  purposes;  (2)  that  the 
Legislature  conld  constitutionally  repeal  the 
power  of  taxing  the  poor  farm  and  the  per- 
sonal property  thereon,  given  by  the  Act  of 
1862  to  the  Township  of  North  Brunswick. 
The  court  decided  that  the  provisions  of  the 
two  statutes  could  not  stand  together,  and  that 
it  was  impossible  to  give  full  e&ect  to  the  lan- 
guage of  the  repealing  provision  of  the  Act  of 
I860  and  keep  in  nperation  the  second  section 
of  the  Act  of  1862.    It  also  decided  that  the 

Srovision  of  the  second  Beclloa  of  the  Act  of 
B63  did  not  become,  by  reason  of  the  subse- 
quent conveyance  of  March  27,  1862,  to  the  cor- 
poration of  the  City  of  New  Brunswick,  a  con- 
tract  between  that  corporation  and  the  Town- 
ship of  North  Brunswick,  the  obligation  of 
which  the  Legislature  was  forbidden  to  impair; 
that  one  Legislature  could  not  confer  upon  a 
township  a  power  of  taxation  which  a  aubse- 

Sieot  Legislature  could  not  revoke  ogainst 
e  objection  of  the  township;  that  the  power 
of  a  Legislature  over  a  corporation  created 
for  the  purposes  of  local  government  was 
supreme;  that  no  contract  with  auch  a  cor- 
poration arose  from  the  delegatitw  to  It  of 
taxing  authority,  citing  Tinsman  t.  Belsidart 


tweDl7-flvs  minutes  west  twautf-three  ohalns  to 
anottrar  oomer  of  said  Tan  Deaiseo's  land;  tbencs 
along  bla  land  north  elgbteen  deoieea  and  tironty- 
llve  mlDules  east  Uve  (£alns  and  ten  Unka  to  lull 
lane;  tbanoo  alone  Kill  lane  north  MveDtf-ons 
degrees  and  thirty  minutes  west  ten  ohalns  and 
Bfteen  links;  thonoe  still  alone  Mill  lane  north 
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Da.  R.  Co.  (2  Butcher)  26  N.  J.  L.  148;  Jfayor 
V.  Jersey  CityAB.  R  a?.(50.  E.  Green) 20  N. 
J.  Eq.  360,  and  Itader  y.  JSkmtheasterly  Road 
Dist,  (7  Vroom)  36  N.  J.  L.  278,  and  that  the 
power  of  taxation  was  not  in  any  sense  the 
private  property  of  the  municipality,  but  was 
peculiarly  a  public  and  governmental  power, 
and  must,  as  such,  be  at  all  times  susceptible 
of  repeal  or  modification,  according  to  leg- 
islative discretion,  so  far  as  the  mere  right  of 
the  township  to  exercise  it  was  ooncemc»l. 

The  judgment  of  the  supreme  court  was  that 
the  assessment  of  taxes  should  be  set  aside. 
The  collector  of  the  township  removed  the 
case,  by  a  writ  of  error,  to  the  court  of  errors 
and  appeals  of  the  State,  which  affirmed  the 
Judgment,  in  an  opinion  {WilliarMon  v.  8taU 
46  K.  J.  L.  17  Vroom.  204)  adopting  the  rea- 
sons given  by  the  supreme  court.  The  case 
having  been  remitted  to  the  supreme  court,  the 
collector  has  brought  it  here  by  a  writ  of  error 
to  that  court. 

On  the  question  as  to  the  effect  of  the  Act  of 
1866,  in  repealing  the  2d  section  of  the  Act 
of  1862,  we  concur  with  the  highest  court  of 
New  Jersey,  that  the  provisions  of  the  two 
statutes  cannot  stand  together,  and  that  it  is 
impossible  to  give  full  enect  to  the  language 
of  the  repealing  provision  of  the  Act  of  I860, 
and  keep  in  operation  the  2d  section  of  the 
Act  of  1862.  We  must  therefore  hold,  as  the 
state  court  held,  that  the  2d  section  of  the 
Act  of  1862  was  repealed  by  the  Act  of 
1866.  This  leaves  open  only  the  consideration 
of  the  question  as  to  whether  the  2d  section  of 
the  Act  of  1862  created  a  contract,  the  obliga- 


tion of  which  could  not  be  constitutionally  im- 
paired by  the  reoeal  of  such  2d  section. 

It  is  contendea  for  the  collector,  that  the  tax 
provided  for  by  the  2d  section  of  the  Act  of 
1862  is  in  the  nature  of  a  (^rotmd  rent,  and  of 
a  Tight  reserved  by  the  Tovniship  of  North 
Brunswick,  out  of  the  land  conveyed  by  the 
deed  of  March,  1862;  that  the  fee  of  the  poor 
farm  belonged  to  the  township  in  its  private 
and  proprietary  character;  that  the  farm  had 
been  acquired  by  the  taxation  of  tiie  inhabit- 
ants of  the  township;  that  the  Legislature 
could  not  deprive  them  of  it  without  their  con- 
sent^ that  the  township  was  authorized  by  the 
Legislature  to  conv^  the  farm  to  the  corpora- 
tion of  the  City  of  New  Brunswick  for  the 
consideration,  m  part,  of  the  right  of  the 
Township  of  North  Brunswick  to  tax  it  so 
long  as  it  should  be  embraced  in  the  limits  of 
that  township;  that,  in  taking  the  title,  the 
City  of  New  Brunswick  agreed  to  pay  to  that 
township  an  annual  sum  to  be  determined  in 
amount  by  the  annual  tax  rate  of  that  town- 
ship, so  long  as  the  farm  should  remain  under, 
and  receive  the  benefit  of,  the  municipal  gov- 
ernment of  that  township;  that  the  right  thus 
reserved,  of  levying  and  collecting  such  tax; 
became  thereby  vested  in  that  township,  and 
the  amount  of  tax,  when  determined,  became 
its  private  property;  and  that  the  case  involves 
the  question  of  the  authority  of  the  Legisla- 
ture over  the  private  property  and  vested  nglits 
of  the  township,  and  not  the  question  of  its 
authority  over  the  public  and  governmental 
powers  of  the  township. 
I     We  concur  in  the  views  of  the  Court  of  Br- 


ship  of  North  Brunswlok,  Together  With  all  the 
Personal  Property  on  said  Farm.**  paaoed  18th  Feb- 
ruarjr,  A.  D.  1862;  a  oopy  of  whlob  is  hereto  an- 
nezedf  and  taken  as  part  of  this  deed: 

^An  Act  to  authorize  the  township  committees  of 
the  Township  of  NorthBrunswiok  and  East  Bruns- 
wlok«  in  the  Oountv  of  Middlesex,  to  convey  to 
the  corporation  of  toe  City  of  New  Brunswick  the 
poor  farm  in  the  Township  of  North  Brunswick, 
together  with  all  the  personal  property  on  said 
farm. 

''Whereas,  by  an  Act  of  the  Legislature,  passed 
February  twenty-eiffht.  Anno!  Domini  one  thou- 
sand eight  hundred  and  sixty,  the  then  Town- 
ship of  North  Brunswick  was  divided  into  the 
Townships  of  North  Brunswick,  East  Brunswiolq 
and  New  Brunswick,  and  the  town  committees  of 
said-i^wnships  were  authorized  and  required  to 
divide  the  real  and  personal  property  of  the  Town- 
ship  of  North  Brunswick  k>etween  the  new  Town- 
ships of  North  Brunswiclc,  East  Bnmswiclc,  and 
New  Brunswick:  and  whereas  the  poor  farm,  which 
issituate  in  the  limits  of  the  present  Township  of 
North  Brunswick,  and  which  belonged  to  the  for- 
mer Township  of  North  Brunswick,  and  the  person- 
al property  thereon,  has  never  been  divided,  but  is 
owned  and  held  in  common  by  the  said  Townships  of 
North  Brunswick,  East  Brunswick  and  the  corpora- 
tion of  the  City  of  New  Brunswick,  which  said  cor- 
poration has,  by  an  Act  of  the  Legislature,  passed 
March  fifteenth.  Anno  Domini  one  thousand  eight 
hundred  and  sixty-one,  succeeded  to,  and  become 
Invested  with,  and  entitled  to,  aU  the  rights  and 
property  of  the  said  Township  of  New  Brunswick; 
and  whereas  such  ownership  and  holding  in  com- 
mon is  found  inconvenient  and  injurious;  and 
whereas  the  said  Townships  of  North  Brunswick 
and  East  Brunswick  have  agreed  with  the  corpora- 
tion of  the  City  of  New  Brunswick  to  convey 
and  sell  to  the  said  corporation  of  the  City  of  New 
Brunswick  all  their  and  each  of  their  right,  title, 
interest  and  estate  in  the  said  poor  farm  and  Ar- 
senal property  thereon,  for  the  sum  of  two  thou- 
sand mx  hundred  and  eleven  dollars  and  thirteen 
cents,  the  value  of  the  Interest  of  those  townships 
therein — ^therefore 
"L  Bk  it  snacted  by  the  Senate  and  General  As- 
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semhly  of  the  8taU  of  New  Jerteif*  That  the  town- 
ship  oommittees  of  the  Townships  of  North  Bruo^ 
wick  and  Bast  Brunswick,  or  a  majority  of  each  of 
the  said  town  committees,  be  and  they  are  hereby 
authorized  and  empowered  to  convey  all  the  right« 
title,  interest  and  estate  of  the  said  townships  in  the 
said  poor  farm,  and  the  personal  property  thereon, 
to  the  said  oorporatlon  of  the  City  of  New  Bnuis* 
wick,  for  the  sum  aforesaid. 

^  And  be  it  enacted^  That  the  said  poor  fanii 
and  the  personal  property  thereon  shall  be  at  all 
times  hereafter  liable  and  subject  to  taxation  by 
the  said  Township  of  North  Brunswlok  so  long  as 
it  is  embraced  in  the  limits  of  the  said  Township  of 
North  Brunswick. 

**8.  And  be  it  enaetedt  That  any  person  sent  from 
the  corporation  of  the  City  of  New  Brunswick,  or 
Township  of  East  Brunswick,  to  the  said  poor  farm, 
or  any  person  bom  upon  the  said  poor  farm,  shall 
no^  by  reason  of  any  residence  or  being  bom  00 
said  farm,  acquire  a  residence  or  settlement  in  the 
said  Township  of  North  Brunswlok;  the  place  of 
settlement  of  any  person  sent  as  aforesaid  to  the 
said  poor  farm,  or  bom  thereon,  shaU  be  detar- 
mineo  in  all  cases  without  reference  to  tbeir  rest* 
denoe  or  being  bom  on  said  poor  farm. 

**4.  And  be  it  enacted.  That  this  Act  shall  take 
effect  immediately.** 

Together  with  all  and  singular  the  bulldlnga,  im- 
provements, rights,  liberties,  privileges,  heredita- 
ments, and  appurtenances  to  the  same  belonging 
or  in  any  wise  appertaining,  and  the  reversiOQ 
and  reversions,  remainder  and  remaindenL  rents, 
issues,  and  profits  thereof  omd  every  part  and  parcel 
thepeof;  and  also  all  the  estate,  right,  title,  interest, 
use,  possession,  property,  claim,  and  demand  wha^ 
soever,  both  in  mw  and  equity,  of  aforesaid  Town- 
ships of  North  Brunswick  and  Bast  Brunswick,  to 
the  said  premises,  and  to  every  port  and  parcel 
thereof;  to  have  and  to  hold  the  same  to  the  said 
party  of  the  second  part,  their  suooessors  and 
assigns,  to  the  use  of  the  party  of  the  seoood  parc« 
thesr  suooessors  and  assigns. 

In  witness  whereof  the  said  parties  of  the  first 
part  have  hereunto  set  their  hands  and  seals  the 
day  and  year  first  above  written. 
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rors  and  Appeals  of  New  Jersey  on  this  que»- 
tioQ.  It  is  not  tbe  same  question  as  that  in- 
volved in  the  principle  recognized  by  tbis 
court,  tbat  a  provision  in  an  Act  of  a  iJegisIa- 
[198]  ture,  exempting  certain  specified  property  from 
taxation  by  tbe  authorities  of  a  StAtc  or  a  mu- 
nicipality, for  all  time  or  for  a  limited  time, 
constitutes  a  contract  in  respect  of  such  prop- 
erty, tbe  obligation  of  wbicb  cannot  be  im- 
paired by  a  subsequent  Legislature,  and  is, 
therefore,  a  contract  within  the  protection  of 
the  Constitution  of  the  United  States. 

It  is  to  be  observed  in  tbe  present  case,  that 
the  Act  of  February  18,  1862,  does  not  assert 
or  recognize  Uie  fact  that  the  privilege  of  tax- 
ing tbe  poor  farm  in  the  future  was  a  part  of 
the  consideration  for  the  conveyance  of  that 
farm  by  tbe  Township  of  North  Brunswick. 
The  Act  recites  that  the  Townships  of  North 
Brunswick  and  East  Brunswick  had  agreed  to 
convey  and  sell  to  the  corporation  of  the  City 
of  New  Brunswick  their  interest  in  the  poor 
farm  and  the  personal  property  thereon,  for 
the  sum  of  |2,611.13,  "tihe  value  of  the  inter- 
est of  those  townships  therein."  It  then  em- 
powers the  two  townships  to  convey  their  in- 
terest in  the  poor  farm  and  the  personal  prop- 
erty thereon  to  the  corporation  of  the  City  of 
New  Brunswick  "for  tbe  sum  aforesaid."  It 
then  enacts,  in  tbe  2d  section,  which  is  a  sep- 
arate and  independent  section,  "tbat  the  said 
poor  farm  and  the  personal  property  thereon 
Mall  be  at  all  times  hereafter  liable  and  sub- 
ject to  taxation  by, tbe  said  Township  of  North 
Brunswick  so  long  as  it  is  embraced  in  the 
limits  of  the  said  Township  of  North  Bruns- 
wick." 

So,  also,  the  deed  of  March  27, 1862,  recites 
as  its  consideration  the  sum  of  $2,611.18,  paid 
by  the  corporation  of  the  City  of  New  Bruns- 
wick to  the  grantors.  No  other  consideration 
is  expressed.  The  Act  of  February  18,  1862, 
is  incorporated  in  the  deed,  as  the  authority  by 
virtue  of  which  tbe  grantors  convey  the  prop- 
erty. 

It  is  not  intended  to  suggest  tbat,  if  the  right 
of  taxation  had  been  named  in  the  Act  or  in 
the  d^d  as  a  part  of  the  consideration  for  the 
conveyance,  it  would  have  made  a  different 
case;  but  reference  is  made  to  the  actual  pro- 
visions of  tbe  Act  and  tbe  deed,  solely  for  the 
purpose  of  showing  that  Uiey  evince  no  ideaon 
the  part  of  the  Legislature,  or  of  the  parties  to 
the  conveyance,  that  tbe  perpetual  right  of 
taxation,  now  asserted,  formed  any  part  of  tbe 
consideration  of  the  transaction. 
[199]  The  true  principle  involved  in  the  case  is, 

whether  the  power  of  taxation  on  tbe  part  of 
a  municipal  corporation  is  private  property, 
or  a  vested  right  of  property,  in  its  hands, 
which,  when  once  conferred  upon  it  by  an 
Act    of  the   Legislature,   cannot   be    subse- 

Suently  modiflea  or  repealed.  Even  without 
le  special  provision  oi  tbe  2d  section  of  the 
Act  of  Februaxy  18,  1862,  it  is  to  be  presumed 
that  the  poor  farm  and  the  personal  property 
thereon  would,  while  situated  in  tbe  Township 
of  North  Brunswick,  be  subject  to  taxation  by 
that  township,  unless  exempted  from  such  tax- 
ation on  the  ground  ol  a  jharitable  use.  The 
special  question  in  this  case  arises,  therefore, 
solely  out  of  the  use  of  the  words  in  tbe  2d  sec- 
tion, "at  aU  times  hereafter."    The  provision 
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of  the  2d  section,  and  tbe  contention  here 
made  on  the  part  of  tbe  collector,  necessarily 
imply  the  authority  of  the  Legislature  to  con- 
fer the  power  of  taxation  upon  the  township, 
and  the  nonexistence  of  such  power  unless  con- 
ferred by  the  Legislature.  The  question  aris- 
ing is,  therefore,  whether  tbe  Legislature 
which  passed  the  Act  of  February  18.  1862, 
could  lawfully  so  ^rant  the  power  of  taxation 
to  tbe  township  m  perpetuity,  tbat  a  subse- 
quent Legislature  could  not  repeal  or  modify 
such  grant  of  power. 

We  are  clearly  of  opinion  that  such  a  grant 
of  the  power,  of  taxation,  by  the  Legislature 
of  a  State,  does  not  form  such  a  contract  be- 
tween the  State  and  the  township  as  is  within 
the  protection  of  the  provision  of  the  Constitu- 
tion of  the  United  States  which  forbids  tbe 
passage  by  a  State  of  a  law  impairing  tbe  obli- 
gation of^  contracts.  The  conferring  ot'  such 
right  of  taxation  is  an  exercise  by  tbe  Legisla- 
ture of  a  public  and  governmental  power.  It 
is  the  imparting  to  the  township  of  a  portion 
of  the  power  belonging  to  the  State,  which  it 
can  lawfully  impart  to  a  subordinate  munici- 
pal corporation.  But,  from  the  very  character 
of  the  power,  it  cannot  be  imparted  in  perpetu- 
ity, and  is  always  subject  to  revocation,  mod- 
ification, and  control  by  the  le^slative  author- 
ity of  the  State.  The  authorities  to  this  effect 
are  uniform.  1  Dill.  Mun.  Corp.  3d  ed.  §§  61, 
63,  and  cases  there  cited;  Cooley,  Const,  Lim. 
8d  ed.  *192,  *193,  *237,  and  cases  there  cited; 
East  Hartford  v.  Hartford  Bridge  Oo,  51  U.  S* 
10  How.  511,  534  [13: 518,  528];  State  Bank  v. 
Knoop,  57  U.  S.  16  How.  869,  380  [14:  977, 
9811;  United  States  v.  Baltimore  di  0,  B,  Co. 
84  tJ.  S.  17  Wall.  322,  329  [21:697,  600];  Phil- 
adelphia V.  Fox,  64  Pa.  169;  Jersey  City  v.  Jer- 
sey City  d  B.  R  Co.  20  N.  J.  Eq,  (5  C.  E. 
Green),  860;  Police  Jury  v.  Shreceport,  5  La. 
Ann.  661,  665;  State  v.  St,  Louis  Co,  Court,  34 
Mo,  644  552;  People  v.  Morris,  13  Wend.  325, 
881;  Fbnwr  v.  Beers.  28  Wend.  103,  126;  BicA- 
mond  V.  Biehm&nd  Jk  D,  R,  Co,  21  Gratt.  604, 
613;  Biekland  County  v.  Latorenee  County,  12 
III  8;  Trustees  qf  Schools  v.  Taiman,  13  El.  27, 
30;  Gutstoeller  v.  People,  14  lU.  142;  Sangamon 
County  V.  Springfield,  63  111.  66,  71, 

In  the  present  case,  the  2d  section  of  the 
Act  of  February  18,  18|62,  has  no  more  force 
than  if  the  words  "at  all  times  hereafter"  had 
been  omitted;  and  the  section  is  to  be  construed 
as  if  it  only  temporarily  conferred  Uie  right  of 
taxation  on  the  township,  subiect  to  be  recalled 
at  the  pleasure  of  the  Legislature.  There  is 
no  element  of  private  property  in  the  right  of 
taxation  conferred  upon  a  municipal  corpora- 
tion. Property  acquu^  by  paying  for  it  with 
money  raised  by  taxation  is  property.  Tbe 
legislation  in  question  does  not  affect  or  inter- 
fere with  any  such  property.  The  poor  farm 
and  tbe  personal  property  thereon  are  not  the 
property  of  the  Township  of  North  Brunswick, 
but  are  the  property  of  the  corporation  of  the 
City  of  New  Brunswick.  Nor  is  there  any* 
thing  violative  of  any  provision  of  the  Constitu- 
tion of  the  United  States  in  the  enactment  of  the 
Legislature  of  New  Jersey,  that  the  property  in 
question  shall  be  exempt  from  taxation  because 
it  is  used  exclusively  for  charitable  purposes* 
The  long  reco^ized  and  universally  prevalent 
policy  ot  making  such  exemption  is  a  warrant 
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for  saying  that  the  2d  section  of  the  Act  of  Feb- 
ruary 18,  1862,  is  fairly  to  be  regarded  as  con- 
tainiDg  an  implied  reservation  that  such  ex- 
emption mi^ht  be  thereafter  made,  as  being 
the  exercise  of  a  public  and  governmental 
power,  resting  wholly  in  the  discretion  of  the 
Legislature  and  not  the  subject  of  contract. 
judgment  afflrmed. 


[2321  LIZZIE  BUXTON  et  al.,  PljfB,  in  Brr,, 

V. 

HATTIE   L.  TRAVER  bt  al. 

(See  8.  C.  Reporter*s  ed.  28S-287.) 

Eight  of  preemption — occupation  of  land- 
rights  of  neir$, 

1.  A  peraon  cannot  acquire,  by  his  occupation  only 
of  unsurveyed  lands  of  tlie  u  nlted  States,  a  ligrht  of 
preemption  to  them  under  the  laws  of  the  united 
States. 

2.  Where  nothinff  was  done  by  an  occupant  of 
public  land,  beyond  his  occupancy,  and  his  death 
occurred  two  years  before  the  surveys  were  made, 
the  privilege  of  purchasing  the  land  was  not  ac- 
quired by  him  so  as  to  be  available  to  his  heirs. 

3.  Section  "S^OQ  of  the  Revised  Statutes  does  not 
give  to  heirs  of  a  deceased  occupant  of  unsurveyed 
public  land,  who  during  his  Itfe  did  nothing  oe- 
yond  its  occupation  and  Improvement,  the  same 
rights  which  are  conferred  upon  heirs  of  a  person 
entitled  at  the  time  of  his  death  to  the  benefit  of 
the  preemption  laws. 

[No.  211.] 

Submitted  March  18,  1889.  Decided  April  i, 

1889, 

IN  ERROR  to  the  Supreme  Ck)urt  of  the 
State  of  California,  to  review  a  judgment  of 
the  Supreme  Court  of  the  State,  affirming  a 
judgment  of  one  of  the  Superior  Courts  of  the 
State  dismissing  a  suit  to  charge  defendant  as 
trustee  for  plaintiffs  of  an  undivided  half  in- 
terest in  certain  lands.  Afflrmed. 
The  facts  are  stated  in  the  opinion. 

Messre,  William   Craifl^  and  Douglas 

Dyrenforth  for  plaintiffs  m  error. 

Messre.  A,  L.  &hodes,A,  T*  Britton, 
A.  B.  Browne,  and  W,  J.  Cnrtifl*  for  de- 
fendants in  error: 

Before  a  person  will  be  permitted  to  call  in 
question  the  proceedings  through  which  an- 
other has  obtained  a  patent  for  public  lands, 
be  must  show  in  himself  all  the  conditions  nec- 
essary to  entitle  him  to  preempt 

Burrell  v.  Haw,  40  Cal.  877;  Page  v.  Bobbs, 
27  Cal.  483;  People  v.  Jackson,  24  Cal.  630; 
Megerle  v.  Aehe,  88  Cal.  74. 

roQoi      Mr,  Juitics  Field  delivered  the  opinion  of 
1*33]  the  court: 

This  was  a  suit  to  charge  the  defendant  Hat- 
tie  L.  Traver  as  trustee  for  the  plaJntifb,  of  an 
undivided  half  interest  in  certain  lands  in  San 
Bernardino  Countv,  California,  and  was  com- 
menced in  one  of  the  superior  courts  of  the 
State.  To  the  complaint  the  defendants  de- 
murred; the  demurrer  was  sustained,  and 
judgment  entered  that  the  suit  be  dismissed. 
On  appeal  to  the  supreme  court  of  the  State  the 
Judgment  was  affirmed;  and  the  case  is  brought 
to  this  court  on  w  rit  of  error. 

The  complaint  alleges  that  on  the  2d  of 
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Feburary,  1870,  one  Oscar  Traver  settled  upon 
a  quarter  section  of  land  In  township  two  in 
San  Bernardino  County,  California,  and  that 
until  his  death  he  lived  upon,  improved  and 
cultivated  the  land;  that,  at  the  time  of  his  settle- 
ment  and  continuously  until  the  1st  day  of 
July,  1879,  it  was  public  property  of  the  United 
States,  and  was  unoccupied  and  unsurveyed 
and  subject  to  the  right  of  preemption;  that  no 
approved  plat  of  the  townsnip  was  received  at 
the  United  States  District  Land  Office  at  Los 
Angeles,  which  embraced  the  land  in  contro- 
versy, until  July  1st,  1879;  that  at  the  time  of  his 
settlement,  and  thereafter  until  his  death,  which 
occured  January  2d,  1877,  he  was  a  citizen  of 
the  United  States,  and  entitled  to  the  benefit  of 
the  preemption  and  homestead  laws;  that  he 
settled  upon,  improved  the  land  and  erected  a 
building  thereon,  intending  to  acquire  a  title 
thereto  from  the  United  States  as  soon  as  he 
possibly  could;  that  at  the  time  of  his  settle- 
ment he  was  a  single  person  and  remained  so 
until  the  18th  of  December,  1870,  when  he  in- 
termarried with  the  defendant,  ilattie  L.  Tra- 
ver; that  on  his  death  he  left  surviving  him 
his  widow  and  two  daughters,  Lizzie  and  An- 
nie, and  the  three  were  his  only  heirs  at  law; 
that  the  daughters  have  since  married  and  are 
the  plaintiffs  in  this  suit;  that  the  deceased 
died  intestate;  and  that  no  administrator  of  his 
estate  has  been  appointed. 

The  complaint  further  alleges  that  on  the 
16th  of  July,  1878  the  defendant  Hattie  L. 
Traver  filed  in  the  United  States  District  Land 
Office  at  Los  Angeles,  a  preemption  dedani- 
tory  statement  describing  the  land,  alleging 
settlement  on  the  2d  of  February,  1870,  and 
stating  her  intention  to  claim  the  same  under 
the  preemption  laws  of  the  United  States;  that 
soon  after  the  death  of  Oscar  Traver  she  wrote 
to  the  plaintiffs  at  San  Francisco,  informing 
them  01  the  death  of  their  father,  and  repre- 
senting that  he  had  not  left  any  pjroperty;  Uiat 
this  representation  was  made  with  intent  to 
deceive  them  and  prevent  them  from  filing  the 
necessary  papers  to  complete  his  preemption 
and  homestead  rights;  that  in  December,  1^, 
they  discovered  for  the  first  time  that  she  had 
completed  those  rights  and  obtained  the  patent; 
that  she  had  lived  upon  the  land  and  received 
to  her  own  use  its  rents  and  profits  since  his 
death,  which  are  stated  upon  information  and 
belief  to  be  $2,500;  that  the  land  is  of  the  value 
of  one  thousand  dollars  per  acre;  that  the  other 
defendants  named  claim  to  have  some  interest 
in  the  land  by  purchase  from  her;  that  such 
purchase  was  made  with  notice  of  the  plaint- 
iffs' rights;  and  that  she  denies  that  they  have 
any  rights  in  the  lands,  or  in  the  rents,  Issues, 
and  profits  thereof.  The  prayer  of  the  com- 
plaint is  that  the  defendant  Hattie  L.  Traver 
may  be  changed,  as  trustee  for  plalnUfls  of  an 
unoivided  half  interest  in  the  Umds,  and  in  the 
rents,  issues,  and  profits  thereof,  and  account 
for  and  pay  over  to  them  such  interest  in  the 
rents,  i^es,  and  profits;  that  the  other  do> 
fendants  be  adjudged  to  have  no  interest  in 
the  land  or  in  any  part  thereof; 'and  that  the 

Elaintiffs  may  have  such  other  and  further  vs- 
ef  as  to  the  court  may  appear  to  be  lust. 
The  entire  claim  and  contention  of  the  plaint- 
iffs rest  upon  two  grounds:    1st,  that  tne  de- 
ceased acquired  by  Wa  occupation  of  unsnrveyed 
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lands  of  tbe  United  States  a  right  of  preemption 
to  them  under  the  laws  of  the  United  States: 
and,  2d,  that  the  plaintiffs,  as  heirs  at  law  of 
[235]  Uie  deceased,  were  eqaally  entitled,  with  his 
widow,  under  section  8200  of  the  Revised  Stat- 
utes, to  the  benefit  of  the  patent  obtained  by 
her.    That  section  is  as  follows: 

''Where  a  party  entitled  to  daim  the  benefits 
of  the  preemption  laws  dies  before  consummat- 
ing his  claim,  by  filing  in  due  time  all  the  pa- 
n  essential  to  the  establishment  of  the  same, 
ball  be  competent  for  tbe  executor  or 
administrator  of  the  estate  of  such  party,  or 
one  of  the  heirs,  to  file  the  necessary  papers  to 
eomplete  tbe  same;  but  the  entry  in  such  cases 
•hall  be  made  in  favor  of  the  heirs  of  the  de- 
ceased preemptor,  and  a  patent  theroon  shall 
cause  the  title  to  inure  to  such  heirs,  as  if  their 
names  had  been  specially  mentioned." 

Neither  of  these  grounds  is  well  taken.  No 
portion  of  the  public  domain,  unless  it  be  In 
special  cases  not  affecting  the  general  rule,  is 
open  to  sale  until  it  has  Dcen  surveyed  and  an 
approved  pl%t  of  the  township  embracing  the 
land  has  tNeen  returned  to  the  local  land  office. 
A  settlement  upon  the  public  lands  in  advance 
of  the  public  surveys  is  allowed  to  parties  who 
Id  ^ood  faith  intend,  when  the  surveys  are  made 
and  returned  to  the  local  land  office,  to  apply 
for  their  purchase.  If,  witbin  a  specified  time 
after  the  surveys,  and  the  return  of  the  town- 
ship plat,  the  settler  takes  certain  steps,  that  is, 
files  a  declaratory  statement,  such  as  is  required 
when  the  surveys  have  preceded  settlement, 
and  performs  certain  other  acts  prescribed  by 
law,  he  acquires  for  the  first  time  a  right  of 
preemption  to  the  land,  that  is,  a  right  to  pur- 
chase It  in  preference  to  others.  Until  then  he 
has  no  estate  in  tbe  land  which  he  can  devise 
by  will,  or  which,  in  case  of  his  death,  will 
pass  to  his  heirs  at  law.  He  has  been  permit- 
led  by  the  government  to  occupy  a  certain 
portion  of  the  public  lands  and  therefore  is  not 
a  trespasser,  on  his  statement  that  when  the 
property  is  open  to  sale  he  intends  to  take  the 
steps  prescribed  by  law  to  purchase  it;  in  which 
case  he  is  to  have  the  preference  over  others  in 
purchasing,  that  is,  the  right  to  preempt  it. 
The  United  States  make  no  promise  to  sell  him 
Che  land,  nor  do  they  enter  into  any  contract 
with  him  upon  the  subject  They  simply  say 
to  him — ^if  you  wish  to  setUe  upon  a  portion  of 
the  public  lands,  and  purchase  the  title,  you 
lt86]  can  occupv  any  unsurveyed  lands  which  are 
vacant  and,  have  not  been  reserved  from  sale; 
and  when  tbe  public  surveys  are  made  and  re- 
turned, the  land  not  having  been  in  the  mean 
time  withdrawn  from  sale,  you  can  acquire,  by 
porsuine  certain  steps,  the  right  to  purchase 
them.  If  those  steps  are,  from  any  cause,  not 
taken,  the  proffer  of  the  government  has  not 
been  accepted,  and  a  title  in  the  occupant  is 
not  even  initiated.  Tbe  title  to  the  land  re- 
mains unaffected,  and  subject  to  the  control 
and  disposition  of  the  government,  as  before  his 
occupancy.  This  doctrine  has  been  long  estab- 
lished hi  this  court.  Thus  in  Frubie  v.  Whit- 
ney, 76  U.  8.  9  Wall.  187,  193  [19: 668.  670], 
where  tbe  subject  was  fully  considered,  it  was 
held  that  occupation  and  improvement  on  the 
public  lands,  with  a  view  to  preemption,  did 
Dot  confer  a  vested  right  in  the  land  so  oocu- 
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pied.  Speakine  of  the  settlement  in  that  case, 
tbe  court,  by  Mr,  Juitice  Miller,  said:  "So  far 
as  anything  done  by  him  is  to  be  considered, 
his  claim  rests  solely  upon  his  going  upon  the 
land  and  building  and  residing  on  it.  There 
is  nothing  in  the  essential  nature  of  these  acts 
to  confer  a  vested  right,  or,  indeed,  any  kind 
of  claim  to  land,  and  it  is  necessary  to  resort  to 
the  preemption  laws  to  make  out  any  shadow 
of  such  rign t "  The  same  doctrine  was  affirmed 
in  7%e  Tasemte  Valley  Case,  82  U.  S.  15  Wall. 
77  [21: 82].  the  court  observing  that  until  all 
the  preliminary  steps  to  the  acquisition  of  the 
title  of  file  United  States  prescribed  by  law 
have  been  complied  with,  the  settler  has  not 
acquired  any  title  against  the  United  States. 
Among  these  are  the  entry  of  the  land  at  Uio 
appropriate  land  office  and  the  payment  of  its 
price.  "Until  such  payment  ana  entry,"  Uie 
court  added,  "the  Acts  of  Congress  dve  to  the 
settler  only  a  privilege  of  preemption  in  case 
the  lands  are  offered  fbr  sale  in  the  usual  man- 
ner; that  is,  the  privilege  to  purchase  them  in 
that  event,  in  preference  to  others.  The  Unit- 
ed States  by  those  Acts  enter  into  no  contract 
with  the  settler,  and  incur  no  obligation  to  any 
one  that  the  land  occupied  by  him  shall  ever  be 
put  up  for  sale.  They  simply  declare  that  in 
case  any  of  their  lands  are  thrown  open  for  sale 
tbe  privilege  to  purchase  them  in  limited  quan- 
tities, at  fixed  pnces,  shall  be  first  given  to  pai^ 
ties  who  have  settled  upon  and  improved  them.^ 
Nothing  was  done  in  this  case  by  the  deceased 
occupant  beyond  his  occupancy,  and  therefore 
nothmg  to  initiate  a  title  in  him;  not  even  the 
privilege  of  purchasing  the  land  was  acquired 
by  him.  His  death  occurred  two  years  before 
the  surveys  were  made  and  returned. 

Section  2269  of  the  Revised  Statutes,  upon 
which  the  plaintiffs  rely,  has  no  application  to 
the  case  presented  by  them.  That  section  was 
taken  from  section  two  of  the  Act  of  March 
8d,  1848  (5  Stat,  at  L.  620),  "to  authorize  the 
investigation  of  alleged  frauds  under  the  pre- 
emption laws,  and  for  other  purposes."  At 
that  time  no  settlement  on  unsorveyed  lands 
was  permitted  by  the  laws  of  the  United  States 
and  the  second  section  was  intended  to  secure 
to  the  heirs  of  the  deceased  preemptor  a  claim 
to  the  benefit  of  tbe  preemption  laws,  which  he 
had  initiated,  but  not  completed  before  his 
death,  "by  filing  in  due  time  all  the  papers 
essential  to  the  establishment  of  the  same." 
His  executor  or  administrator,  or  one  of  his 
heirs,  was  in  that  event  allowed  to  file  such 
papers.  No  claim  of  the  deceased  in  this  case 
was  lost  by  any  failure  to  file  the  necessary 
papers.  The  time  for  any  papers  to  be  filed 
dia  not  arrive  during  his  life. 

The  contention  of  the  plaintifliB  in  error  Is, 
that  the  section,  upon  a  correct  construction, 
extends  to  heirs  of  a  deceased  occupant  of  un- 
surveyed public  land  of  the  United  States^ 
who  during  his  life  did  nothing  beyond  its  oc- 
cupation and  improvement,  tne  same  riprbts 
which  are  conferred  upon  heirs  of  a  person 
entitled  at  the  time  of  his  death  to  the  benefits 
of  the  preemption  laws.  It  ts  upon  tbe  sup- 
posed aenial  of  such  rights  to  the  plaintiffs  by 
tbe  court  below  that  the  Jurisdiction  of  this 
court  is  invoked:  it  ts  upon  that  denial  alone 
that  the  Jurisdiction  can  be  maintained.  What 
we  have  said  as  to  the  legal  effect  of  the  de- 
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oeued's  occupation  and  improvement  shows 
that  no  title  was  initiated  or  riglit  of  preemp- 
tion created  by  them;  and  of  course  nothing 
was  left  by  the  deceased  to  be  completed  by 
his  heirs,  and  hence  there  was  no  denial  of  any 
rights  to  them  under  the  statute,  as  claimed. 
Judgment  affirmed. 


[227]     DISTRICT  OF  COLUMBIA,  PflT.  in  Err., 

V. 

LAWRENCE  E.  GANNON. 

(See  8.  0.  Reporter's  ed.  227-229.) 

Jurisdietion  aver  jttdgmenU  of  District  of  Co- 
lumbia— interest — juriadietional  amount — 
federal  Question. 

L  In  cases  brousbt  here  on  writ  of  error  for  the 
re-ezamlnatlon  of  Judroients  of  afUnoance  In  the 
Supreme  Court  of  the  District  of  Ck)Iumbia  for  the 
purpose  of  determining  the  Jurisdiction  of  this 
oourt.  the  value  of  the  matter  in  dispute  is  deter- 
mined by  the  Judgment  affirmed  without  adding 
Interest  or  costs. 

2.  Where  interest  is  part  of  the  claim  litigated, 
and  the  Judgment  provides  for  interest  to  run 
from  a  period  antecedent  to  the  rendition  of  the 
lodgment,  or.  in  actions  ex  eotUradu,  according  to 
the  terms  of  the  contract  upon  which  the  action  is 
based,  the  interest  mav  be  added  for  the  purpose  of 
determining  the  Jurisdiction  of  this  court. 

8.  In  an  action  for  personal  injuries  if,  by  the 
Judgment  of  affirmance  in  the  Supreme  Court  of 
the  District,  interest  is  directed  to  t)e  added  to  the 
judgment  at  special  term,  the  mtereet  will  be  part 
of  tne  Jurisdictional  amount;  but  where,  in  such 
action,  the  Judgment  is  affirmed  In  general  term 
with  costs  but  not  with  mterest,  mterest  will  not 
be  added  to  the  Judgment  for  the  purpose  of  giving 
this  court  Jurisdiction. 

4  Where  the  instructions  refused  by  the  trial 
oourt  mvolved  the  Acts  of  Congress  oreaUng  the 
District  Qovemment  only  as  bearing  upon  the 
question  of  the  liability  of  the  District  for  negli- 
gence in  failing  to  keep  the  streets  in  repair  and  by 
way  of  construction,  and  the  validity  of  the  Acts 
themselves  or  of  the  authority  exercised  under 
them  was  not  denied,  the  Jurisdiction  of  this  court 
cannot  be  mnintained  on  the  ground  that  the  valid- 
ity of  the  authority  conferred  oy  Congress  upon  the 
District  Commissioners  is  drawn  in  question. 

[No.  182.] 
Argued  March6,  6. 1889,  Decided  April  1,  1889. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  to  review  a  judgment  of 
that  Court  affirming  in  General  Term  a  judg- 
ment rendered  at  Special  Term  for  $5,000  and 
costs,  in  an  action  for  personal  injuries.  Dis- 
missed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  A.  6.  Riddle  and  Menry  E.  Da- 
▼ifl  for  plaintiff  in  error. 

Messrs.  S.  S.  Henkle  and  J,  F.  Ennis, 
for  defendant  in  error: 

Interest  upon  the  judgment  below  cannot  be 
computed  in  making  up  the  amount  in  dispute 
necessary  to  give  jurisdiction  in  error  or  upon 
appeal. 

Zeekendarf'r,  Johnson,  128  U.  8.617(81:277); 
Tf^  Patapseo,  79  U.  8.  12  WaU.  461  (20:457); 
Ifew  York  Elevated  R  Co,  v.  Fifth  Nat.  Bank, 
118  U.  8.  608  (80:259);  Knappv,  Banks,  48  U. 
8.  2  How.  78  (11:184);  Western  U.  Teleg,  Go.  ▼. 
Rog^,  98  U.  8.  566  (28:  978);  Walker  v.  U,  8, 
71  U.  8.  4  Wall.  164  (18:819). 

Interest  is  not  part  of  the  judgment  itself. 

Bank  qfU.AY.  Daniel,  87  U.  a  12  PeU  32 
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9:989);  Baltim^n^e  dk  P,  R,  Oo,  t.  Trook.  100  U. 

.  112  (25:571). 

The  validity  of  an  authority  exercised  under 
the  United  States  is  not  questioned. 

Millingary.  HaHupee,  73  U.  a  6  Wall.  258 
(18:829);  lU  Craft,  124  U.  S.  370  (31:449); 
Tarvcr  v.  Keach,  82  U.  S.  15  Wall.  68(21:82); 
Delmas  v.  Merchants  Mut.  Ins.  Co.  81  U.  S.  14 
Wall.  661  (20:757);  Bank  of  the  Old  Dominion 
V.  McVeigh,  98  U.  8.  332(25:110):  New  Fork  L, 
Ins.  Co.  Y,  Rendren,  92  U.  8.  286  (23:709); 
BetheU  v.  Demaret,  77  U.  S.  10  WaU.  687  (19: 
1007);  BockJiold  v.  Rockhold,  92  U.  8.  129  (23: 
507). 

Mr.  Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

The  defendant  in  error  recovered  judgment 
in  the  Supreme  Court  of  the  District  of  Co- 
lumbia, against  the  District,  for  five  thousand 
dollars,  in  an  action  on  the  case  for  personal 
iniuries  on  the  17th  day  of  January,  1885» 
wnich  judgment  was  affirmed  in  general  term 
on  the  28th  of  May  succeeding,  and  the  cause 
brought  here  on  writ  of  error. 

Under  the  Act  of  Congress  of  March  3, 18S5, 
(23  Stat,  at  L.  443),  no  appeal  or  writ  of  error 
can  be  allowed  from  any  Judgment  or  decree  in 
any  suit  at  law  or  in  equitv  in  the  Supreme 
Court  of  the  District  of  Columbia,  unless  the 
matter  in  dispute  exclusive  of  costs  slisdl  exceed 
the  sum  of  five  thousand  dollars,  or  unless  the 
validity  of  a  patent  or  copyright  is  involved  in 
the  suit,  or  the  validity  of  a  treaty  or  statute  of. 
or  an  authority  exercised  under,  the  United 
States,  is  drawn  in  question  therein. 

The  ^'udgment  in  the  case  at  bar,  as  rendered 
at  special  term,  was  for  five  thousand  dollai'S 
and  costs;  and  this  was  affirmed  with  costs,  but 
not  with  interest,  the  general  term  thereby 
simply  declaring  that  it  was  satisfied  to  let  the 
former  judgment  stand.  In  all  particulars  ma- 
terial to  the  inquiry  as  to  the  value  of  the  mat- 
ter in  dispute,  the  record  is  the  same  as  in  Bal- 
titnore  d  P.  R.  Co.  v.  Trook,  100  U.  S.  112 
[25:571]  where  this  court,  speaking  by  Mr, 
Chief  Justice  Waite,  said:  "In  cases  brought 
here  on  writ  of  error  for  the  re-examination  of 
judgments  of  affirmance  in  the  Supreme  Court 
of  the  District  of  Columbia,  the  value  of  the 
matter  in  dispute  is  determined  by  the  Judg- 
ment affirmed,  without  adding  Interest  or 
costs." 

The  general  rule  has  been  repeatedly  so  laid 
down.  Western  U.  Teleg,  Co.  v.  Rogers,  93  U. 
S.  5651 23:977];  Walker  v.  United  States,  71  U. 
S.  4  Wall.  103,  165  [18:3191;  KnappY,  Banks, 
43  U.  S.  2  How.  73  01:184];  NewYork  Elevat 
ed  R.  Co.  Y.  Fifth  Nat.  Bank,  118  U.  S.  608 
[30:259]. 

Where  interest,  instead  of  accompanying  the 
judgment  or  decree  as  damages  for  the  deten- 
tion of  a  specific  amount  adjudged  or  decreed, 
is  part  of  the  claim  litigated,  and  the  judgment 
or  decree  is  so  framed  as  to  provide  for  it  to 
nm  from  a  period  antecedent  to  the  rendition  of 
such  judgment  or  decree,  or,  in  actions  ex  eon- 
iradu,  according  to  the  terms  of  tbe  contract 
upon  which  the  action  ia  based,  jurisdiction 
may  attach.  ZeckendorfY,  John9on,l^JJ,^ 
617131:2771;  The  Patapseo,  79  U.  8.  12  Wall 
451  P0:457J;  TURio  Grande,  86  U.  a  19  WalL 
178t22;60]. 
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This  resolt  would  have  foHowed  here,  if,  hy 
Ihe  JudCTient  of  aflOirmaDoe,  interest  had  been 
directed  to  be  added  to  the  Jadgmentat  special 
term.  As  it  is,  however,  the  Judgment  falls 
below  the  amount  necessary  to  give  us  Jurisdic- 
Uon. 

Upon  the  trial  the  following,  among  other, 
instructions  were  asked  for  the  defendant  and 
refused: 

"The  present  government  of  the  District  of 
Columbia  having  oeen  imposed  upon  the  people 
of  the  District  without  any  power  or  opportu- 
nity on  the  part  of  said  people  to  accept  or  relect 
the  same,  the  District  cannot  be  held  responnble 
for  the  negligence  of  said  government" 

"The  District  of  Columbia,  under  the  form 
of  government  existing  at  the  time  of  the  ac- 
cident which  is  the  subject  matter  of  this  suit 
is  not  liable  for  damages  resulting  from  said 
accident " 

"If  the  care  of  the  streets  of  the  City  of 
Washington,  as  a  public  duty  is  imposed  by 
the  Statutes  upon  the  District  of  Columbia,  the 
iierformaDce  of  which  Ib  for  the  general  bene- 
fit, and  the  District  derives  no  profit  from  it, 
then  no  action  can  be  maintained  against  the 
District  for  damages  resulting  from  a  neglect 
to  perform  such  public  duty. 

"The  present  form  of  government  of  the  Dis- 
trict of  Columbia,  consisting,  as  it  does,  of  of- 
ficers who  are  all  appointed  and  paid  by  the 
United  States,  without  any  power  to  levy  taxes 
or  expend  money  except  as  directed  by  Con- 
gress, is  not  of  such  a  character  as  to  make  the 
District  responsible  in  damages  for  any  negli- 
gence of  those  officers." 

It  Ib  contended  on  behalf  of  the  plaintiff  in 
error  that  the  validity  of  the  authority  con- 
ferred upon  the  District  Commissioners  by 
Congress  is  drawn  in  question  in  this  suit 

We  do  not  agree  with  counsel  in  this  view. 
The  instructions  above  quoted  involved  the 
Acts  of  Congress  creating  the  District  Govern- 
ment only  as  bearing  upon  the  question  of  the 
liability  of  the  District  for  negligence  in  failing 
to  keep  the  streets  in  repair,  and  by  way  of  con- 
struction, and  the  validity  of  the  Acts  them- 
selves or  of  the  authority  exercised  under  them, 
was  not  denied.  The  case  of  Baltimore  db  P. 
B.  Co.  V.  Bopkinst  ante,  908.  is  decisive  that  Ju- 
risdiction cannot  be  maintained  on  this  ground 
under  such  circumstances. 

Th$  torit  of  error  will  ih&rrfore  be  dismiued. 


Thb  District  of  Columbia,  Plaintiff  in 
Error,  «.  Clinton  H.  Emebson,  No.  188. 

In  error  to  the  District  of  Columbia. 

Mr.  Ohirf  Justice  Fuller  remarked  that  the 
same  questions  were  presented  upon  the  record 
in  this  case  as  in  the  IHstriet  of  Columbia, 
Plaint^  in  Error  v.  Lawrence  B,  Oannan, 
No.  182,  Just  decided,  and  that  for  tiie  reasons 
there  given  the  writ  qf  error  must  be  dismissed. 


1201]     CATHERINE  A.  METCALFE  bt  ai^, 

Appts,, 
t, 

THE  STEAMSHIP  ALASKA,  bto.,  bt  al. 

(Bee  8.  a  Beporter«B  ed.  '*The  AUuka;^  801-200.) 

Jurisdiction  as  to  amount — motion  to  dismiss  or 

130  U.  & 


qfirm    aeUom  >br   death^-^when    may   d# 
mmghi, 

L  Wlieretb6SQltlBalibelliif«fii,andthe8tipuhu 
gonjriven  to  release  the  vessel  is  for  the  sum  of 
I2S.000.  for  the  benefit  of  five  parties,  each  of  whose 
claim  for  damaoes  is  $10,000,  some  of  whom  might 
recover  more  than  tSMXK  the  amomit  involved  in 
each  case,  on  the  question  of  jurisdiction,  is  $10,000, 
which  is  snffloient  to  give  this  court  JnrisdictioD  as 
to  amount. 

$.  There  must  be  color  fOr  the  motion  to  dismiss,, 
to  warrant  this  court  in  entertainlnir  a  motion  to 
aflSrm. 

a.  The  statute  of  New  York  on  the  subject  of  ac- 
tions for  death  bj  negligence,  does  not  apply  to  a 
case  where  the  death  cudnot  occur  within  the  State 
of  New  York,  nor  in  waters  subject  to  its  jurisdio- 
tion. 

4  The  Admiralty  Oourts  of  the  United  Statea 
cannot  take  cognianoe  of  a  suit  to  reco^v.  dam- 
ages for  the  death  of  a  human  being  on  \  ^  'ifh 
seas  or  on  wateiB  navigable  from  the  sea,  cauo  .  v 
negligence,  in  the  absence  of  an  Act  of  Congress  or 
a  statute  of  a  State,  giving  a  right  of  aoUon  there- 
for. 

[No.  1217.] 

Submitted  March  11, 1889.    Decided  April  i, 

1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  in  a  libel  in  rem  in  admi- 
ralty, awarding  to  the  libelants  certain  damages 
for  the  loss  of  the  pilot  boat  "  Columbia,"  and 
of  personal  effects,  and  dismissing  the  libel  in 
respect  to  the  damages  claimed  for  the  loss  of 
lives. 

On  motion  to  dismiss  the  appeal,  united  with 
a  motion  to  affirm  the  decree.  Motion  to  dis- 
miss denied,  and  decree  affirmed. 

See  S.  C.  «tt6  nom.  Van  Pelt  v.  The  Alaska, 
88  Fed.  Rep.  107. 

The  facts  are  stated  in  the  opinion. 

Mr,  Geo.  Batlmne  Adamst  for  appellees, 
in  support  of  motion  to  dismiss : 

The  sum  In  dispute  in  each  case  is  not  suffi- 
cient to  give  Jurisdiction  to  this  court 

The  Jurisdictional  amount  cannot  be  affected 
by  the  Joinder  of  the  parties  in  one  action. 

Oliver  v.  Aiexander,  81  U.  S.  6  Pet  148 
(8: 849);  Qruner  t.  U.  8.  52  U.  S.  11  How.  168 
(18: 647):  Bieh  ▼.  Lambert,  68  U.  S.  12  How. 
847  (18: 1017);  Bogers  ▼.  The  "  8t.  Charles,"  60 
U.  S.  19  How.  108  (16: 668);  Sampson  v.  Welsh, 
66  U.  S.  24  How.  207  (16: 682);  Seaver  v.  Big- 
elow,  72  U.  8.  6  Wall.  208  (18: 605);  if.  0,  Hat. 
Bkg,  Asso.  v.  N.  0,  Mut  Ins.  Asso.  102  U.  S. 
121  (26: 46):  Oha^field  ▼.  Bople,  106  U.  S.  281 
(26: 944);  Elgin  v.  MarshaU,  106  U.  8.  678 
(27: 249);  m  parte  Bait,  d  0.  B.  Co,  106  U.  S. 
5  (27: 78);  Stewart  ▼.  Dunham,  115  U.  S.  61 
(29:829). 

The  instant  this  stipulation  was  given  and 
substituted  for  the  steamer,  the  question  of 
amounts  severally  reooverable  was  finally  de- 
termined. 

BobertsY.  Them^ntsviUe,  8  Woods,  887;  The 
White  Squall,  4Blatchf .  108;  The  Tholes,  8  Ben. 
827;  8.  a  10  Blatchf.  208;  Ths  Nahor,  9  Fed. 
Rep.  218. 

t^o  liability  can  be  incurred  in  proceedings  in 
rem  beyond  tne  amount  of  the  stipulation  ^ven 
for  the  release  of  the  vessel. 

HeniT,  Adm.  Juris.  &  Pro.  844:  The  Webb. 
81  U.  S.  14  Wall  406  (20:774);  ns  Ann  Oar* 
oUne,  69  U.  S.  2  WaU.  688  (17: 888);  The  Wo- 
nata.  95  U.  S.  600  (24: 461). 

After  the  release  of  steamer  the  amendments, 
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increasing  claims  sererally  to  $10,000,  could 
^avG  no  effect 

Lee  V.  WaUon,  63  U.  8.  1  Wall.  887(17:567). 

The  burden  of  showing  Jurisdiction  is  upon 
appellants. 

Hagan  ▼.  Foieon,  35  U.  8.  10  Pet.  160  (9 :  881); 
The  Jesse  Williamton,  Jr,  108  U.  8.  306(27:  780). 

Damages  must  exceed  |5,000  to  give  Juris- 
diction. 

Walker  v.  U.  8. 71 U.  8.  4  Wall  168  (18: 819). 

Interest  cannot  be  added. 

Hemmenway  v.  Fisher,  61  U.  8.  80  How.  255 
(15:799);  Lincoln  ▼.  Claflin,  74  U.  8.  7  Wall. 
182  (19:  lOm;  Redfeld  v.  Ystalufera  Iran  Co.  110 
U.  8.  174  (28:109);  8upreme  Court  Rules,  No. 
28,  par.  4;  UdaUv.  The  Ohio,  58  U.  8. 17  How. 
17  (15: 42). 

Where  a  want  of  Jurisdiction  is  patent,  the 
court  will  dismiss. 

SempU  V.  Uagar,  71  U.  8.  4  Wall.  481  (18: 
402);  Clark  v.  Hancock,  94  U.  8.  498  (24: 146). 

This  case  is  similar  to  The  Harrisimrg,  119  U. 
8.  199  (80: 858). 

It  is  not  the  practice  to  retain  such  plain 
cases  for  argument 

Hinekli^yr,  Morton,  108  U.  8.  764  (26:458); 
Mieas  ▼.  WiUiams,  104  U.  8.  556  (26:842);  The 
A  C.  Tryon,  106  U.  8.  267(26: 1026). 

Mr,  Jiunes  Parker*  for  appellants,  in  op- 
position: 

A  modon  to  aflSrm  cannot  be  entertained,  un- 
less there  is  color  of  right  to  a  dismissal. 

Whitney  ▼.  Cook,  99  U.  8. 607(25: 446);  Hinck- 
ley V.  MorUm,  108  U.  8.  764(26:458);  Miea»  v. 
WiUiams,  104  U.  8.  556  (26: 842);  Independent 
JSehool  Diet,  v.  ffaU,  106  U.  8. 428  (27: 287);  Da- 
Hes  V.  U.  S.  118  U.  8. 687  (28: 1149). 

This  court  has,  from  time  to  time,  changed 
its  own  decisions  and  enlarged  the  admiriQty 
lurisdiction  ["  IThe  Genesee  Chief,"  68  U.  8.  12 
How.  448  (18: 1058),  ovemiled  "  The  Thomas 
Jefferson,  28  U.  8. 10  Wheat.  428  (6: 858);  JPtey- 
rotix  V.  Howard  (The  Planter),  82  U.  8.  7  Pet. 
^24(8: 700);  Hobart  ▼.  Drogan,  86  U.  8. 10  Pet. 
108  (9:868);  *'  The  Orleans'*  ▼.  PhoOms,  86  U. 
8.  11  Pet.  176  (9: 677);  Waring  v.  Clarke,  46  U. 
8. 5  How.  441  (12: 226)],  and  held  that  admkalty 
Jurisdiction  was  not  confined  to  waters  within 
the  ebb  and  flow  of  the  tide. 

8ee  Benedict's  Admiralty,  g§  74,  111;  Bx 
parte  Cordon,  104  U.  8. 516  ^:814);  The  Mag- 
nolia, 61  U.  8.  20  How.  296. 807(16: 909). 

In  other  matters  this  court  has  reversied  Its 
•rule  of  Jurisdiction;  The  Dred  Scott  doctrines; 
The  Legal  Tender  Cases;  Osborne  v.  Mobile,  88 
XJ.  8. 16  Wall.  479  (2t:  470),  reversed  in  W.  U. 
Tel,  Co,  V.  Texas,  105  U.  8.  460  (26: 1067),  are  in- 
stances; there  are  others. 

Since  "  The  Harrisburgh,"  119  U.  8.  199  (30: 

^58),  was  decided,  JudgeBeneddct  held,  in  **  lie 

Cephalonia,"  29  Fed.  Rep.  882,  affirmed  in  82 

Fed.  Rep.  112,  that  damages  for  loss  of  lifemaj 

be  recovered  in  admiralty. 

Mr.  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  the  appeal  in  this 
case,  and  united  with  it  is  a  motion,  under  sub- 
•division  5  of  Rule  6,  to  affirm  the  decree  below, 
on  the  ground  that,  although  the  record  may 
•how  that  this  court  has  Juiudiction,  it  is  man- 
ifest the  appeal  was  taken  for  delay  only,  or 
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that  the  question  on  which  the  Jurisdiction  de- 
pends is  so  frivolous  as  not  to  need  further  ar- 
gument. 

The  suit  is  a  libel  in  rem,  in  admiralty,  filed 
in  the  District  Court  of  the  United  8tates  for  the 
8outhem  District  of  New  York,  by  theownen 
of  the  pilot  boat  Columbia,  against  the  Briti^ 
steamship  Alaska,  to  recover  damages  for  the 
loss  of  The  Columbia  by  a  collision  with  The 
Alaska,  on  the  2d  of  Diecember,  1883.  on  the 
high  seas  near  the  coast  of  Long  Island.  New 
York.  The  libel  also  embraced  a  claim  for  the 
loss  of  property  and  personal  effects  by  some  of 
the  libelants.  There  was  claimed  for  the  loss 
of  the  pilot  boat,  $16,000,  and  for  the  loss  of  the 
other  property,  |2, 1()0.  It  was  alleged  that  the 
collision  occurred  solely  through  the  negligence 
of  the  persons  in  charge  of  The  Alaakia.  All 
the  persons  on  board  of  the  pilot  boat  were 
drowned.  Among  them  were  four  pilots  and  a 
cook.  One  of  the  four  pilots  was  a  part  owner 
of  The  Ck)lumbia. 

William  Pearce,  of  Glasgow,  8G0tland,  filed 
a  claim  to  The  Alaska, after  her  attachment,  and 
also  gave  a  stipulation  for  vidue,  in  the  sum  of 
$20,5)0, to  secure  the  release  of  The  Alaska  from 
the  claims  for  the  loss  of  The  Columbia  and  of 
the  personal  effects.  A  supplemental  libel  was 
filed  by  the  widows  of  the  four  pilots  and  of  the 
cook  who  were  drowned,  and  in  it  four  of  them 
on  behalf  of  themselves  and  infant  children 
severally,  and  the  other  one  on  her  own  behalf, 
claimed  in  each  of  the  five  instances  damages 
in  the  sum  of  $5,000,  for  the  loss  severally  of 
the  lives  of  the  persons  so  drowned.  After  the 
filing  of  the  supplemental  libel,  Pearce  gave  a 
further  stipulation  for  value,  in  the  sum  of 
$26,000,  to  secure  the  release  of  The  Alaska  from 
the  claims  for  the  loss  of  the  five  lives.  The 
latter  stipulation  was  in  the  following  terms: 

**  Whereas,  a  supplemental  libel  was  filed  on 
the  22d  dav  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  dgh^r 
four,  by  Catherine  A.  Metcalfe,  Mary  £. 
Noble,  Agnes  Arnold,  Mary  Wolf,  and  BeUa 
Forblade  against  the  British  steamship  Alaska, 
her  engines,  etc,  for  the  reasons  and  causes  in 
the  said  libel  mentioned;  and  whereasy  the  said 
steamship  Alaska,  her  enfffnes,  in  the  original  rfos] 
action  brought  against  saia  vessel  by  Augustus 
YanPdt  and  others,  was  in  the  co&ody  of  the 
marshal  under  the  process  issued  in  pursuanoe 
of  the  prayer  of  the  said  libel;  and  whereas,  a 
claim  to  said  vessel  has  been  filed  by  William 
Pearce,  and  the  value  thereof  has  beoi  fiixed  by 
consent  at  twenty -five  thousand  dollars  for  the 
purposes  of  this  action,  as  appears  from  said 
consent  now  on  file  in  «dd  court;  and  the  pa^ 
ties  hereto  herebv  consenting  and  agreeing,  that 
in  case  of  default  or  contumacy  on  the  part  of 
claimant,  or  his  surety,  execution  for  the  above 
amount  may  issue  against  their  goods,  cfaatteii, 
and  lands: 

"Now,  therefore,  the  condition  of  the  stipu- 
lation is  such,  that  if  Uie  stipulators  unde^ 
signed  diall  at  anv  time,  upon  the  interlocutory 
or  final  order  or  decree  of  tne  said  district  court 
or  of  any  appellate  court  to  which  the  above 
named  suit  may  proceed,  and  upon  notice  of 
such  order  or  decree  to  Wilcox,  Adams  A 
Macklin,  Esquires,  procton  for  the  claimant 
of  said  steamship  Alaska,  her  engines,  eto., 

lao  u.  8. 


1888. 


]^l£TCAT.FB  T.  ThB  AlABKA. 


?01-20» 


abide  bj  and  pay  the  money  awarded  by  the 
final  decree  rendered  by  this  court  or  appellate 
court,  if  any  appeal  intervene,  then  this  stipu- 
lation to  be  Toid;  otherwise  to  remain  in  full 
force  and  virtue/' 

Pearce  put  in  exceptions  and  an  answer  to  the 
Ubel  and  the  supplemental  libel,  denying  the 
liability.    The  custriot  court,  on  a  hearing  on 

§  leadings  and  proofs,  entered  an  interlocutory 
ecree,  adjudging  that  the  collision  was  caused 
by  the  mutualf ault  of  The  Alaska  and  The  Co- 
lumbia, and  referring  it  to  a  commissioner  to 
ascertain  the  damages.  27  Fed.  Rep.  704. 
The  commissioner  made  his  report,  which  was 
excepted  to  by  both  parties,  and  a  decree  was 
made  by  the  district  court  awarding  to  the  li- 
belants certain  sums  as  damages  for  the  loss  of 
The  Columbia  and  of  person^  effects,  and  dis- 
missing the  supplemental  libel  in  respect  of  the 
damages. daimed  for  the  loss  of  lives. 

Bo&  parties  appealed  to  the  circuit  court, 
the  claimant  on  the  ground  that  the  libelants 
were  notientiUed  to  any  damages,  or,  if  to  any, 
that  the  damages  allowed  were  excessive;  the 
libelants  on  the  ground  that  they  were  entitled 
[204]  to  full  damages,  instead  of  only  half  damages, 
and  that  the  value  of  The  Columbia  had  been  al- 
lowed at  too  small  a  sum;  and  the  libelants  in 
the  supplemental  libel  on  the  ground  that  they 
were  entitled  to  full  damages.  Before  these 
appeals  were  perfected,  it  was  consented  by 
the  parties  that  the  supplemental  libel  might 
be  amended  so  that  the  claim  for  the  loss  of 
life  should  be  $10,000  in  each  of  the  five  cases, 
instead  of  $5,000. 

The  circuit  court  (88  Fed.  Rep.  107)  made  a 
Uke  decree  with  that  of  the  district  court,  find- 
ing that  both  vessels  were  in  fault  for  the  col- 
lision, and  dividing  the  damages  and  the  costs 
of  both  courts  between  the  respective  parties; 
and  dismissing  the  supplemental  libel  for  the 
loss  of  the  lives,  without  costs  of  either  court 
to  either  party. 

The  sums  awarded  by  the  decree  of  the  cir- 
cuit court  were  paid,  and  the  libelants  in  the 
supplemental  libel  appealed  to  this  court.  The 
object  of  the  appeal  is  to  obtain  a  decree  here 
that  The  Alaska  is  liable  for  the  loss  of  the  five 
lives.  The  ground  alleged  for  the  motion  to 
dismiss  the  appeal  is,  that  the  sum  in  dispute  as 
to  each  of  the  five  lives  is  not  over  the  sum  of 
$5,000,  and,  therefore,  is  not  sufiScient  to  ^ve 
Jurisdiction  to  this  court.  The  view  urgeo  is, 
that  the  amount  originally  claimed  by  the  sup- 
plemental libel  for  ue  loss  of  each  of  the  five 
lives  was  $5,000;  that  the  stipulation  in  the 
sum  cf  $25,000,  given  to  release  The  Alaska 
from  the  five  claims,  was  $5,000  for  each  claim, 
the  amount  in  dispute  in  each  case  being  one 
fifth  of  $25,000;  and  that  the  case  stands  as  if 
each  of  the  five  parties  had  commenced  a  sepa- 
rate suit  for  $5,000,  and  five  separate  stipiua- 
tions  had  been  given,  each  in  that  amount. 

But,  as  the  stipulaUon  is  a  unit,  and  is  for 
the  sum  of  $25,000,  and  in  it  the  stipulators 
agree  that  execution  may  issue  for  the  $25,000 
against  their  property,  and  the  condition  of  the 
stipulation  is,  that  the  stipulators  shall  pay  the 
money  awarded  by  a  final  decree  (not  exceed- 
ing, of  course,  $25,000),  and  as  the  claim  of 
damages  made  by  each  one  of  the  five  parties 
b,  by  the  amendment  of  the  libel,  $10,000  in- 
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stead  of  $5,000,  it  might  veiy  well  be  that 
some  of  the  libelants  would  recover  more  than 
$5,000,  even  on  an  apportionment  of  the  dam- 
ages. The  fund  of  $25,000  is  a  common  fund 
for  the  benefit  of  the  five  parties;  and,  on  the 
facts  of  this  case,  the  amount  involved,  on  the 
question  of  Jurisdiction,  if  not  the  entire  sum 
of  $25,000,  is,  at  least,  the  sum  of  $10,000  in 
each  case.  Qibson  v.  Shvfddt,  122  U.  8.  27, 
81  [80:  1088, 1085]  et  teq,  and  cases  cited. 

But  there  is  sufilcient  color  for  the  motion  to 
dismiss,  to  warrant  us  in  entertaining  the  mo- 
tion to  affirm.     Whitney  v.  Cook,  99  U.  8.  607 
25:  4461;  Hinckley  v.  M</rton,  103  U.  8.  764 
26:  458' ;  Mieaa  v.  WiUiams,  104  U.  8.  556 
26:  842];  The  8.  C,  Tryan,  105  U.  8.  267  [26: 
1026];  Independent  School  Dist,  v.  Hall,  106  U. 
8.  428  [27:  237];  Havies  v.  U.  S.  118  U.  8.  687 
[28:  1149]. 

On  the  merits,  we  are  of  opinion  that  this 
case  is  governed  by  the  decision  in  the  case  of 
The  Harrisbura,  119  U.  8.  199  [80:  858],  and 
that  this  appeal  was  taken  for  delay  only.  In 
the  case  of  The  Harrieburg,  it  was  held  that,  in 
the  al)sence  of  an  Act  of  Congress  or  of  a  stat- 
ute of  a  State,  giving  a  riffbt  of  action  there- 
for, a  suit  in  admiralty  could  not  be  maintained 
in  the  Ck)urts  of  the  United  States  to  recover 
damages  for  the  death  of  a  human  being  on 
the  high  seas  or  on  waters  navigable  from  the 
sea,  which  was  caused  by  negligence.  It  is 
admitted  by  the  counsel  for  the  libelants  that 
the  statute  of  New  York  (Code  of  Civil  Pro- 
cedure, g  1902),  on  the  subject  of  actions  for 
death  by  negligence,  does  not  apply  to  the 
present  case,  because  the  deaths  did  not  occur 
within  the  State  of  New  York,  or  in  waters 
subject  to  its  Jurisdiction.  It  is  further  to  be 
said,  that  that  statute  gives  a  right  of  action 
only  to  the  executor  or  administrator  of  the  de- 
ceased person,  while  the  present  suit  is  brought 
by  widows;  and  that  the  statute  provides  only 
'  for  a  suit  against  an  individual  person  or  a  cor- 
poration, and  not  for  a  proceeding  in  rem. 

A  distinction  is  sought  to  be  drawn  between 
the  present  case  and  that  of  The  Ilarrisburg, 
on  the  ^roimd  that  in  that  case  the  vessel  was 
owned  m  Pennsylvania, while  here  The  Alaska 
is  a  British  vessel;  and  that  in  that  case  the 
wrongful  killing  occurred  in  the  waters  of  the 
State  of  Massachusetts,  while  here  it  occurred 
on  the  high  seas.  But  we  see  no  sound  distinc- 
tion between  the  two  cases.  In  the  case  of  The 
Harrieburg,  the  alleged  negligence  which  re- 
sulted in  the  death  occurred  in  a  sound  of  the 
sea,  embraced  between  the  coast  of  Massachu- 
setts and  the  islands  of  Martha's  Vineyard  and 
Nantucket,  parts  of  the  State  of  Massachusetts. 
The  question  involved  and  decided  in  that  case 
was,  whether  the  Admiralty  Courts  of  the 
United  States  coiild  take  cognizance  of  a  suit 
to  recover  damages  for  the  death  of  a  human 
being  on  the  high  seas  or  on  waters  navigable 
from  the  sea,  caused  by  negligence,  in  the  ab- 
sence of  an  Act  of  (congress  or  a  statute  of  a 
State,  giving  a  right  of  action  therefor.  That 
question  was  answered  by  this  court  in  the  neg- 
ative, and  the  decision  entirely  covers  the  pres- 
ent case. 

The  motion  to  diemim  the  appeal  i$  denied,  and 
the  decree  of  the  Circuit  Court  i$  affirmed . 
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[•38]    BBIGIDO  BOmjJBR  rr  AL,  PtlTk.  in  Ar., 

DOMINOA  DOMINGUEZ. 

(Bee  B.  0.  Ttaporter'i  ed.  19B-a&) 

MetUaii  TYeatu— eouTl  will  not  enfaro)  ai 
agaitut  an  Act  qf  Ooi^en—htritixctwa  of 
board  to  leUU  prieate  land  alaimi  in  Cait- 
foTTiia — Mexican  grant  net  valid  vnleM  con- 
firriud  bs  ttie\  board. 


R   ERROR  to  the  Supreme  Court  of  the 
ItUe  of  Calif onia,  to  review  a  judftment  of 
tbat  Court  afflrmlDg  a  judgment  of  a  Superior 
Court  of  Ibe  SUte  for  the  plaiolitf  in  an  BCtioo 
ol  ejectment.    Smer»ed. 
The  facts  aj 

Mr.  J.  M.  _      _    _    .    _.  ,  

The  UoUed  Siaies,  b;  the  Act  of  March  8, 
1851,  established  a  special  tribunal,  to  which 
all  claims  to  lands  made  by  virtue  of  any  right 
or  title  derived  from  the  Spanish  or  Hezican 
Govemmeut  were  required  to  be  presented,  and 

Sive  to  «uch  tribunals,  and  to  the  federal  cooTts 
erein  designated,  pleaaiy  and  exclusive  Juris- 
diction over  all  aucb  claims. 

Tfthemaelier  v.  Tbompton,  IB  Cal.  11;  8em^ 
pit  T.  Haffar,  27  Cal  168:  FranotU  v.  17.  &  58 
C.  S.  17  How.  5S8  (16:  244);  XI.  &  v.  Fouatt, 
62  U.  8.  21  How.  447  (16:  186);  U.  8.  t.  tiwftt 
lav,  87  U,  8.  2  BUck.  158  (17:  876);  U.  8.  v. 
Flint-\  Sawy.  48;  Hetchail  v.  Sanger,  92  U.  8. 
7S4  (28:  770);  Biekq/  t.  Stewart,  44  U.  8.  8 
How.  763(11:814). 

No  court,  state  or  federal,  baa  jurisdiction  to 
delennine  the  valtdi^  of  any  claim  to  lands  in 
California  by  virtue  of  any  right  or  title  de- 
rived from  the  Bpaoiah  or  Ueiican  Govem- 
menl  other  than  sucb  claims  as  were  prewnted. 
to  ibe  board  of  land  commissioners  appointed 
under  the  Act  of  Congress  of  March  8,  1851, 
within  twoyeaia  after  the  date  of  said  Ad. 

&iBat  T.n.a.1  Hoffm.  Land  Cases,  280;  Bur- 
geu  V.  Qray.  67  U.  8.  16  How.  48  (14;  83B). 

No  state  court  can  have  Jurisdiction  to  pam 
upon  the  validity  of  the  title  of  lands  compos- 
ing a  part  of  the  public  domain  of  the  United 
Slates. 

WilcMC  -9.  Jaektan.  88  U.  B.  18  Pet.  51B  (10: 
S64):  Oib»on  v.  CKouttau.  80  U.  8.  18  Wait,  69 
(20;  536);  Bagndl  v.  Brodmck,  88  U.  8.  13  Pet. 
450  110:  233);  Jovrdaa  v,  Barrett.  45  U.  8.  4 
TI"^,  160(11:624). 
y;jtl 


Mr.  A.  L.  Rhodaa.  for  defendant  in  error: 

The  record  in  ttie  cause  does  not  present  aor 
fedend  questiOD,  and  the  writ  of  error  should 
be  diimlnsd. 

Owingt  v.  Norwood,  0  U.  8.  B  Cnnch,  844 
(8: 130);  Hmdertm  v.  Ttnn.  51  U.  8.  10  How. 
811  (18;  484);  Lmg  ▼.  Qmverm,  01  V-  A.  lU 
(28:  284);  MOer  ▼.  Latuattr  Sat.  Bank,  106 
U,  8.  642  (27:  289). 

The  gntnt  of  the  Raocho  Ias  TIrgenea  con- 
stituted  a  perfect  Mexican  title. 

HoTTubv  T.  U.  8.  77  U.  8.  10  Wall.  231  (IB: 
BOO);  Maiarin  t.  [7.  a  68  U.  8.  1  Wall.  2a» 
(17:  AB5);  QnAam  v.  U.  8.  71  U.  8.  4  Wall 
261  (18:  888);  P.  8.  v.  Pioo,  73  U.  S.  5  Wall. 
680  (18:  606);  Van  Btyntgan  v.  Bolton.  85  D. 
8.  85  (24:  851);  V.  8.  t.  Moreno.  68  U.  8.  1 
Wall.  400  (17:  688):  Fremont  v.  ?.  &  58  U.  B. 

17  How.  561  (15:  247);   TI.  8.  t.  Vaea,  60  U.  B. 

18  How.  656  (15:  486);  Pieo  v.  U.  8.  60  U.  8. » 
Well.  281  (IT:  857);  U.  8.  v.  Joknttm.  68  U.  B. 
1  Wall.  820  (17:  BOS). 

The  title  being  perfect  under  Oie  oolonlat- 
tion  law  of  Mexico  sad  the  regulationaof  1838, 
It  was  not  required  to  be  presented  to  the  boanl 
of  land  commiasioaen  under  ibe  Act  of  1861. 

Mintum  V.  Brower,  24  Cal.  644;  Aetenton  v. 
Bennett,  35  Cal.  481;  Steinbaeh  v.  Moore.  W 
Cal.  507;  8iale  v.  Fbrd.  29  Col.  107;  Bank*  v. 
Moreno,  30  Cai  287;  U.  8  v.  Ferekeman,  St 
U.  8.  7  Pet  87  (8:  604);  PL  &  v.  Clarke,  88  U. 
S.  8  PeL  466  (8:  1001);  U.  8.  v.  Wiggim.  80  U. 
S.  14  Pet  840  (10:  4M1);-I7'.  8.  v.  Arredotidf, 
81  U.  8.  6  Pet.  601  (8:  547);  Hendertm  y.  AnV 
dexter,  25  U.  8.  13  Wheat.  548  (B:  7181;  V.  S.  v. 
Phtia.  <C  Jf.  0.  63  D.  8.  U  How.  648  (18:  834); 
U.  8.  V.  PiUerin.  54  U.  8.  18  How.  9  (14:  38); 
Dent  V.  Bmmeffer,  81  U.  S.  14  Wsll.  812  (20: 
880). 

Congresa  had  not  power,  under  the  Constitu- 
tion, to  require  the  presealatioQ  of  perfect 
titles  lo  the  board  of  land  commisaioncrs,  tm- 
der  the  penalty  of  forfeiture  of  the  land. 

JTrai  York  City  v.  Miln.  86  U.  8.  II  Pet  103 
(9:  648);  IT.  8.  v.  Vall/so.  66  U.  8.  1  Black,  554 
(17:  234);  U.  8.  v.  Workman,  68  U.  S.  1  Wall 
761  (17:  710);  V.  8.  v.  Oito,  64  U.  8.  38  How. 
278  (16:  459). 

The  court  will  take  judldal  notice  of  tho 
laws  of  Mexico  relating  to  the  granlingof  pub- 
lic lands. 

U.  a.  T.  Turner.  62  U.  S.  11  How.  668  (18; 
867):  Fremont  v.  U.  &  S8  D.  8.  17  How.  55T 
(IB:  24B);  U.  8.  v.  Perol,  08  U.  8. 428  (SS:  251); 
Patpie  T.  TrtadwU.  16  C&L  881. 

Mr.  Jvttiee  Millar  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  8Qpreme  Court 
of  the  State  of  California. 

The  action  was  in  the  nature  of  ejectment, 
brought  to  the  SnpBrior  Court  of  the  County 
of  Los  Angeles  t^  Dominga  Dominguee  Bgaiort 
Brigido  Botiller  and  others,  to  recover  posses- 
sion of  a  tract  of  land  situated  In  aaid  county, 
known  as  Rancho  I«s  Virgenes.  The  title  of 
the  plalntiS  was  a  gnuit  cuimed  to  hmre  been 
made  by  the  Govemnient  of  Mexico  to  Name- 
do  Domingues  and  Domingo  Carrillo  on  the 
Brat  day  of  October,  1834;  but  no  chdm  under 
this  grant  had  ever  been  presented  for  con- 
firmation to  tlie  board  of  land  commls^neis 
appointed  under  the  Act  of  Congress  of  March 
1.0  V.  s. 
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8, 1851  9  But.  at  L.  881),  "to  ascertain  and 
settle  the  private  land  daims  in  tlie  State  of 
California,^  and  no  patent  had  ever  issued  from 
the  United  States  to  anyone  for  the  land  or  for 
any  part  of  it 

It  appeared  that  the  defendants,  BotiUer  and 
others,  prior  to  the  oommencement  of  the 
action,  bad  settled  opon  and  severally  were  in 
the  occnpancT  of  the  respective  parcels  or 
tracts  of  land  claimed  by  them,  and  had  im- 
proved and  cultivated  the  same,  and  were  in 
[280]  the  possession  thereof,  with  the  purpose  and 
intention  of  holding  and  improving  the  several 
tracts  of  land  so  severally  neld  as  preemption 
or  homestead  settlers,  claiming  the  same  to  be 
public  lands  of  the  United  States.  It  was 
shown  that  they  were  competent  and  proper 
persons  to  make  preemptions  or  homestead 
claims,  and  that  the  lana  in  controversy  was 
within  the  territorial  limits  of  the  so  called 
Rancho  Las  Yiigenes. 

On  this  state  of  facts  the  Judge  of  the  infe- 
rior court  instructed  the  Jury  as  lollows: 

"  Firtt.  It  is  made  my  duty  to  construe  the 
written  instruments  reoeived  in  evidence  in 
this  case  and  to  declare  their  legal  effect  I 
therefore  instruct  you  that  the  documents. 
Plaintiff's  Exhibits  A  and  B,  and  the  acts  evi- 
denced thereby  under  the  Mexican  law  in  force 
at  the  time  they  were  made,  constituted  a  per- 
fect grant  and  operated  to  vest  in  the  grantees 
therdn  named  all  the  right,  title  and  interest 
of  the  Mexican  €k>vemment  They  vested  as 
much  title  under  the  laws  of  Mexico  in  the 
grantee  as  does  a  patent  from  the  United  States 
to  the  patentee  under  our  system  of  govern- 
ment 

"  Second,  The  title  to  the  land  by  grant  from 
Mexico,  being  perfect  at  the  time  of  the  acqul- 
•itfou  of  Calif omia  by  the  United  States,  the 
(^ntee  was  not  compeUed  to  submit  the  same 
for  confirmatioD  to  the  board  of  commissioners 
cstablisbed  by  the  Act  of  Congress  of  March 
8d,  1851,  nor  did  the  grantee,  Nemecio  Domin- 
guez,  forfeit  the  land  described  in  the  grant  by 
a  failure  to  present  bis  claim  for  confirmation 
before  said  board  of  commissioners,  and  the 
title  so  acquired  by  the  mntee  may  be  asserted 
by  him  or  nis  successor  in  interest  in  the  courts 
oi  this  country." 

To  this  ruling  and  instruction  the  defend- 
ants excepted.  Judgment  was  rendered  for 
plaintiff,  which  was  affirmed  by  the  Supreme 
Court  of  the  State  of  California;  and  to  that 
judgment  this  writ  of  error  is  directed. 

The  principal  error  assigned,  and  the  only 
one  necessary  to  be  considered  here,  is  in  the 
following  language: 

"The  court  erred  in  holding  that  under  the 
•aid  Act  of  Congress  of  March  8d,  1851,  it  was 
not  necessary  for  each  and  every  person  claim- 
ing lands  in  California  by  virtue  of  any  right 
or  title  derived  from  the  Spanish  or  Mexican 
Governments  to  present  such  claim  to  the 
board  of  land  conunissioners  appointed  under 
said  Act" 

The  question  presented  is  an  important  one 
In  reference  to  land  titles  in  the  State  of  Call- 
[848]  fornia,  and  is  entitled  to  our  serious  considera- 
tion. Although  it  has  been  generally  supposed 
that  nearly  allthe  private  claims  to  any  of  the 
lands  acquired  by  the  United  States  from  Mcx- 
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ico  by  the  treaty  of  peace  made  at  the  close  of 
the  Mexican  war  have  been  presented  to  and 
passed  upon  by  the  board  of  oommissioners  ap- 
pointed for  that  purpose  by  the  Act  of  1861,  yet 
claims  are  now  often  brought  forward  whidi 
have  not  been  so  passed  upon  by  that  boud, 
and  were  never  presented  to  it  for  considera> 
tion.  And  if  the  propositioa  on  whidi  the  S1^ 
preme  Court  of  California  decided  this  case  is 
a  sound  one,  namely,  that  the  board  consti- 
tuted under  that  Act  had  no  jurisdiction  of, 
and  could  not  by  their  decree  affect  in  any 
manner,  a  Utle  which  liad  been  perfected  im- 
der  the  laws  of  the  Mexican  Government  prior 
to  the  transfer  of  the  ooontry  to  the  United 
States,  it  is  impossible  to  tell  to  what  extent 
such  daims  of  perfected  titles  may  be  present 
even  in  cases  where  the  properW"  itself  has 
somebody  else  been  brought  before  that 
and  passed  upon. 

The  proposition  seems  to  have  been  /occa- 
sionally the  subject  of  comment  in  the  Supreme 
Court  of  California  in  the  early  days,  after  the 
land  commission  had  ceased  to  exist  and  it  has 
slso  been  frequently  considered  in  decisions  of 
this  oourtof  tne  same  period.  It  is  ur^ed  very 
f ordbly  by  counsd  for  the  plaintiff  m  error 
that  this  court  has  fully  decided  against  it  in 
several  well  considered  cases,  and  that  previoas 
to  the  case  of  Minium  v.  Brewer,  24  CaL  044, 
the  decisions,  or  at  least  the  intimations,  of  the 
Supreme  Court  of  California  were  also  against 
the  doctrine. 

By  the  treaty  of  peace,  known  as  that  of 
Guadaiupe  Hidalffo,  of  February  3,  1848  (9 
Stat,  at  L.  922),  which  closed  the  controversies 
and  the  war  between  the  United  States  and 
Mexico,  a  cession  was  made  of  a  very  large 
territory  by  the  Government  of  Mexico  to  the 
Government  iA  the  United  States.  This  was 
a  transfer  of  the  political  dominion  and  of  the 
proprietary  interest  in  this  land;  but  the  Gov- 
ernment of  Mexioo  caused  to  be  inserted  in  the 
instrument  certain  provisions  intended  for  the 
protection  of  private  property  owned  by  Mex- 
icans within  this  territory  at  the  time  the  treaty 
was  made;  and  it  may  be  concedcKl  that  the 
obligation  of  the  United  States  to  give  such 
protection,  both  by  this  treaty  and  by  the  law 
of  nations,  was  perfect 

That  portion  of  this  territory  which  .after- 
wards became  a  part  of  the  United  States  under 
the  designation  of  the  State  of  California  had 
been  taken  possession  of  diuing  the  war,  in  the 
year  1846.  Most  of  it  was  in  a  wild  state  of  nat- 
ure, with  very  few  resident  white  persons,  and 
very  little  land  cultivated  within  its  limits. 
Article  XI  of  the  treaty  describes  it  in  the  fol- 
lowing language: 

"  Considering  that  a  great  part  of  the  terri- 
tories which,  by  the  present  treaty,  are  to  be 
comprehended  for  the  future  within  the  Umite 
of  the  United  States,  is  now  occupied  by  sav- 
age tribes,  who  will  hereafter  be  under  the  ex- 
clusive control  of  the  Government  of  the 
United  States,  and  whose  incursions  within  the 
territory  of  Mexico  would  be  prejudicial  in  the 
extreme,  it  is  solemnly  agreed  that  all  such  in- 
cujsions  shall  be  forcibly  restrained  by  the  Gov- 
ernment of  the  United  States,  whensoever  this 
may  be  necessary." 

This  extract  from  the  treaty  shows  the  char- 
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acter  of  the  cooDtiy  which  was  acquired  by 
the  United  States  under  that  instrument 

Very  soon  after  the  American  army  took 
possession  of  Califomia  in  1846  it  was  discov- 
ered that  rich  mines  of  the  precious  metals 
were  abundant  in  that  country,  and  a  rush  of 
emigration,  almost  unparaiieled  in  l^istory,  to 
that  region  commenced,  which  was,  continued 
from  Uiat  time  on  for  manjr  years.  It  was  in 
this  condition,  as  to  population,  of  the  territory 
itself,  with  a  proprietary  title  in  t^e  United  States 
to  a  yast  region  of  country  included  within  its 
limits,  in  which  miners,  ranchmen,  settlers 
under  the  Mexican  church  authorities,  and 
claimants  under  Mexican  grants  were  widely 
scattered,  that  the  State  of  Califomia  was  ad- 
mitt^  into  the  Union,  and  the  necessity  was 
presented  for  ascertaining  by  some  means  the 
validity  of  the  claims  of  private  individuals 
within  its  boundaries,  and  to  establish  them  as 
distinct  from  the  lands  which  belonged  to  the 
government.  To  this  end  Congress  passed  a 
statute  on  the  8d  day  of  March,  1851,  entitled 
[246]  "  An  Act  to  Ascertain  and  Settle  the  Private 
Land  Claims  in  the  State  of  California."  (9 
Stat,  at  L.  681.)  The  first  section  of  that  stat- 
ute reads  as  follows: 

*'  Sbo.  1.  That  for  the  purpose  of  ascertain- 
ing and  settling  private  land  claims  in  the  State 
of  Califomia,  a  commission  shall  be,  and  is 
hereby,  constituted,  which  shall  consist  of 
three  commissioners,  to  be  appointed  by  the 
President  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate,  which  com- 
mission shall  continue  for  three  years  from  the 
date  of  this  Act,  unless  sooner  discontinued  by 
the  President  of  the  United  States." 

Several  of  the  succeeding  sections  are  devot- 
ed to  providing  for  officers,  declaring  their  du- 
ties, directing  the  mode  of  taking  depositions 
and  regulating  the  sessions  of  the  commission- 
ers, the  administration  of  oaths,  and  other  mat- 
ters.   The  eighth  section  is  as  foUows: 

"  Seo.  8.  That  each  and  every  person  claim- 
ing lands  in  California  by  virtue  of  any  right 
or  title  derived  from  the  Spanish  or  Mexican  (tov- 
emment  shall  present  the  same  to  the  said  com- 
missioners when  sitting  as  a  board,  together 
with  such  documentarv  evidence  and  testimony 
of  witnesses  as  the  saia  claimant  relies  upon  in 
support  of  such  claims;  and  it  shall  be  the  duty 
of  uie  commissioners,  when  the  case  is  ready 
for  hearing,  to  proceed  promptly  to  examine 
the  same  upon  such  evidence,  and  upon  the 
evidence  produced  in  behalf  of  the  United 
States,  ana  to  decide  upon  the  validity  of  the 
said  claim,  and.  within  thirtv  days  after  such 
decision  is  rendered,  to  certify  the  same,  with 
the  reasons  on  which  it  is  founded,  to  the  Dis- 
trict Attorney  of  the  United  States  in  and  for 
the  district  in  which  such  decision  shall  be  ren- 
dered." 

The  ninth  and  tenth  sections  provide  for  ap- 
peals by  the  claimant  and  by  tne  government 
from  the  decisions  of  this  commission,  first  to 
the  District  Court  of  the  United  States  within 
that  district,  and  from  thence  to  this  court. 

The  eleventh  section,  prescribing  the  rule  by 
which  the  commissioners  shtdl  aecide  these 
cases  is  as  follows: 

"  Seo.  11.  That  the  commissioners  herein 
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provided  for,  and  the  district  and  supreane 
courts,  in  deciding  on  the  validity  of  any  claim  [M6] 
brought  before  them  under  the  provisions  of 
this  Act,  shall  be  govern^  by  the  Treaty  of 
Guadalupe  Hidalgo,  the  law  of  nations,  the 
laws,  usages,  and  customs  of  the  government 
from  which  the  claim  is  derived,  the  principles 
of  equitv,  and  the  decisions  of  the  Supreme 
Court  of  the  United  States,  so  far  as  they  are 
applicable." 

Section  18  declares: 

'*That  all  lands,  the  claims  to  which  have 
been  finally  rejected  by  the  commissioners  in 
manner  herein  provided,  or  which  shall  be  fi- 
nally decided  to  be  invalid  by  the  District  or 
Supreme  Court,  and  all  lands  the  claims  to 
which  sliaU  not  hate  been  presented  to  the  said 
commissioners  within  two  years  after  the  date  oj 
this  Act,  shall  be  deemed,  held,  and  considered  as 
part  of  the  pttblic  domain  of  the  United  States; 
and  /or  all  claims  finally  confirmed  by  the  said 
commissioners,  or  by  the  said  district  or  su- 
preme court,  a  patent  shall  issue  to  the  claim- 
ant upon  his  presenting  to  the  general  land 
office  an  authentic  certificate  of  such  confirma- 
tion, and  a  plat  or  survey  of  the  said  land, 
duly  certified  and  approved  by  the  Surveyor- 
General  of  California,  whose  dutv  it  shall  he  to 
cause  all  private  claims  which  shall  be  finally 
confirmed  to  be  accurately  surveyed,  and  to 
furnish  plats  of  the  same,"  etc. 

"  Sec.  15,  That  the  final  decrees  rendered 
by  the  said  commissioners,  or  by  the  District 
or  Supreme  Court  of  the  United  States,  or  any 
patent  to  be  issued  under  this  Act,  shall  l)e 
conclusive  between  the  United  States  and  the 
said  daimants  only,  and  shall  not  affect  the 
interests  of  third  persons." 

Two  propositions  under  this  statute  are  pre- 
sented by  counsel  in  support  of  the  decision  of 
the  Supreme  Court  of  Califomia.  The  first  of 
these  is,  that  the  statute  itself  is  invalid,  as  be- 
ing in  oonfiict  with  the  provisions  of  the  Trea- 
ty with  Mexico,  and  violating  the  protection 
which  was  ^arantied  by  it  to  the  property  of 
Mexican  citizens,  owned  by  them  at  the  date  of 
the  treaty;  and  also  in  confiict  with  the  rights 
of  proper^  under  the  Constitution  and  laws  of 
the  United  States,  so  far  as  it  may  affect  titles 
perfected  under  Mexico.  The  second  proposi- 
tion is,  that  the  statute  was  not  intended  to  ap- 
ply to  claims  which  were  supported  by  a  com- 
plete and  perfect  title  from  tae  Mexican  Gov-  It^' J 
emment,  but,  on  the  contrary,  only  to  such  as 
were  imperfect,  inchoate,  and  equitable  in  their 
character,  without  being  a  strict  legal  title. 

WiUi  regard  to  the  first  of  these  propositions 
it  may  be  said,  that  so  far  as  the  Act  of  Con- 
gress is  hi  conflictlwith  the  Treaty  with  Mexico, 
that  is  a  matter  in  which  the  court  is  bound  to 
follow  the  statutory  enactments  of  its  own  gov- 
emment  If  the  treaty  was  violated  by  this 
general  statute  enacted  for  the  purpose  of  as- 
certaining the  validity  of  claims  dmved  from 
the  MexK»n  Govemment,  it  was  a  matter  of 
international  concern,  which  the  two  States 
roust  determine  by  treaty,  or  by  such  other 
means  as  enables  one  State  to  enforce  upon  an- 
other the  obligations  of  a  treaty.  This  court, 
in  a  class  of  cases  like  the  present,  has  no 
power  to  set  itself  up  as  the  instrumentaUtj 
for  enforcing  the  provisions  of  a  treaty  with  a 
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foreign  nation  which  the  GovernmeDt  of  the 
United  States,  as  a  sovereign  power,  chooses  to 
disregard.  The  Cherokee  Tobacco  ,  78  U.  8.  11 
Wall.  618  [20:  227];  Taylor  ▼.  MorUm,  2  Cur- 
tis.  454;  Head  Money  Qisee,  112  U.  S.  580,  598 
[28:  798,  803];  Whitney  t.  Robertson,  124  U. 
6.  190,  195  [81:  886,  888]. 

The  more  important  question,  however,  is — 
Does  the  statute,  in  its  provisions  for  the  estab- 
lishment and  ascertainment  of  private  land 
claims  in  that  countxr  which  was  derived  from 
Mexico,  apply  to  sucn  as  were  perfected  accord- 
ing to  the  processes  and  laws  of  Merioo  at  the 
time  the  treaty  was  entered  into,  or  is  it  limited 
to  those  imperfect  and  inchoate  claims  where  the 
initiation  of  the  proceeding  necessary  to  secure 
a  legal  right  ana  title  to  the  propcrtv  bad  been 
commenced  but  had  not  been  completed? 

There  is  nothing  in  the  language  of  the  stat- 
ute to  imply  any  such  exclusion  of  perfected 
claims  from  the  Jurisdiction  of  the  commission. 
The  title  of  the  Act,  so  far  as  it  can  be  relied 
on,  repels  any  such  distinction;  it  is  "to ascer- 
tain and  settle  the  private  land  claims  in  the 
State  of  California;"  and  the  first  section  above 
quoted,  uses  the  same  terms,  "That  for  the 
purpose  of  ascertaining  and  settling  private 
lana  claims  in  the  State  of  Califomm,  a  com- 
mission shall  be,  and  is  hereby,  constituted," 
etc  The  eighth  section,  which  prescribes  the 
functions  of  the  court  and  its  duties,  says: 
'^hat  each  and  every  person  claiming  lands  in 
California  by  vhrtue  of  any  right  or  title  de- 
rived from  tKe  Spanish  or  Mexican  Oovemment, 
shall  present  the  same  to  the  said  commis- 
iloners  when  sitting  as  a  boaid,  .  .  .  and  it 
ahall  be  the  duty  of  the  conmussioners,  when 
the  case  is  read^  for  hearing,  to   proceed 


promptly  to  examine  the  same,   etc. 

In  all  this  there  is  do  hint  or  attempt  at  any 
distinction,  as  to  the  claims  to  be  presented, 
between  those  which  are  perfect  and  those 
which  are  imperfect  in  their  character.  On 
the  contrary,  the  language  of  the  eighth  sec- 
tion* is  as  precise  and  comprehensive  as  it  could 
well  be  miade,  in  that  it  includes  every  person 
claiming  lands  in  California  "  by  virtue  of  any 
ri^t  or  tiUe  derived  from  the  Spanish  or  Mex- 
ican Government." 

The  fifteenth  section  declares  that  the  final 
decrees  rendered  in  such  cases,  or  any  patent 
issued  under  the  Act,  "shall  be  conclusive  be- 
tween the  United  States  and  the  said  claimants 
only:"  that  is  to  say,  it  shall  be  conclusive 
on  the  United  States  and  on  the  claimants, 
but  it  shall  not  conclude  the  rights  of  anybody 
else,  if  in  a  position  to  contest  the  action  of  the 
board. 

It  is  not  possible,  therefore,  from  the  lan- 
guage of  this  statute,  to  infer  that  there  was  in 
5ie  minds  of  its  framers  any  distinction  as  to 
the  jurisdiction  they  were  conferring  upon  this 
board,  between  claims  derived  from  the  Span- 
ish or  Mexican  Government,  which  were  per- 
fect under  the  laws  of  those  governments,  and 
those  which  were  Incipient. Imperfect,  or  In- 
choate. 

Undoubtedly,  under  the  powers  which  these 
commissioners  bad  to  examine  into  the  existing 
claims,  there  would  be  a  difference  In  the  prin- 
ciples of  decision  which  they  would  apply,  as 
to  their  validity,  between  a  perfected  title  un- 
der the  Mexican  Government  and  one  which 
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was  merely  incipient,  and  which  the  board 
might  reject  as  unworthy  of  confirmation  for 
many  reasons.  Of  this  the  statute  takes  no 
note,  except  that  it  provides  that  the  principles 
on  which  the  comnussloners  are  to  act  shall  be 
those  mentioned  in  the  deventh  section,  above 
quoted. 

Nor  Is  there  any  reason,  in  the  policy  upon 
which  the  statute  is  founded  and  the  purposes  [248 
it  was  intended  to  subserve,  why  this  distinc- 
tion should  be  made.  Obviously  it  was  not 
intended  to  adjust  or  settle  titles  between  pri- 
vate citizens  making  claim  to  the  same  lands. 
It  is  equally  clear  that  the  main  purpose  of  the 
statute  was  to  separate  and  distinguish  the 
lands  which  the  United  States  owned  as  prop- 
erty, which  could  be  sold  to  others,  either  ab- 
solutelv  or  by  permitting  them  to  settle  there- 
on with  preemption  rights,  or  which  could  be 
reserved  from  public  sale  entirely,  from  those 
lands  which  oelonged,  either  equitably  or 
legally,  to  private  parties  under  a  claim  of  right 
deriv^  from  the  Spanish  or  Mexican  €k>vem- 
ments. 

When  this  was  done  the  aim  of  the  statute 
was  attained.  The  order  of  the  commissioners 
or  the  decree  of  the  court  established  as  be- 
tween the  United  States  and  the  private  citizen 
the  validity  or  the  invalidity  of  such  claims, 
and  enabled  the  Government  of  the  United 
States,  out  of  all  its  vast  domain  to  say  "  this 
is  my  property."  and  also  enabled  the  claimant 
under  the  Mexican  Government  who  had  a  just 
claim,  whether  legal  or  equitable,  to  say  "  this 
is  mine."  This  was  the  purpose  of  the  statute^ 
and  it  was  equally  Important  to  the  object 
which  the  United  States  had  in  the  passage  of 
It,  that  claims  under  perfect  grants  from  the 
Mexican  Government  should  be  established  aa 
that  imperfect  claims  should  be  established  or 
relected. 

The  superior  force  which  is  attached,  in  the 
argument  of  counsel,  to  a  perfect  grant  from 
the  Mexican  Gk)vemment  had  its  just  influence 
in  the  bofud  of  commissioners,  or  in  the  courts 
to  which  their  decisions  could  be  carried  by  ap- 
peal If  the  title  was  perfect,  it  would  there 
be  decided  by  a  court  of  competent  jurisdiction, 
holding  that  the  claim  thus  presenteid  was  valid; 
if  it  was  not,  then  It  was  the  right  and  the 
duty  of  that  court  to  determine  whether  it  was 
such  a  claim  as  the  United  States  was  bound  to 
respect,  even  though  It  was  not  perfect  as  to 
all  the  forms  and  proceedings  under  which  it 
was  derived.  So  that  the  superior  value  of  a 
perfected  Mexican  claim  had  the  same  influence 
in  a  court  of  justice  which  Is  now  set  up  for  it 
in  an  action  where  the  title  Is  contested. 

Nor  can  it  be  said  that  there  is  anything  un-  [250] 
Just  or  oppressive  in  requiring  the  owner~of  a 
valid  claim,  in  that  vast  wilderness  of  lands 
unclaimed,  and  unjustly  claimed,  to  present 
his  demand  to  a  tribunal  possessing  all  the  ele- 
ments of  ludlcial  functions,  with  a  guaranty 
of  judicial  proceedings,  so  that  his  title  could 
be  established  if  It  was  found  to  be  valid,  or 
relected  If  it  was  invalid. 

We  are  unable  to  see  any  injustice,  any  want 
of  constitutional  power,  or  any  violation  of  the 
treaty.  In  the  means  by  which  the  United  States 
undertook  to  separate  the  lands  In  which  it  held 
the  proprietary  interest  from  those  which  be- 
longed, either  equitably  or  by  a  strict  legal 
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title,  to  private  persons.  Every  person  owning 
land  or  other  property  is  at  all  times  liable  to 
be  called  into  a  court  of  justice  to  contest  his 
title  to  it.  This  may  be  done  by  another  indi- 
vidual, or  by  the  government  under  which  be 
lives.  It  is  a  necessary  part  of  a  free  govern- 
ment, in  which  all  are  equally  subject  to  the 
laws,  that  whoever  asserts  rights  or  exercises 
powers  over  property  may  be  called  before  the 
proper  tribunals  to  sustain  them. 

No  doubt  could  exist,  and  none  whatever 
would  have  been  suggested,  if  this  statute,  in- 
stead of  requiriue  the  individual  claimants  to 
take  notice  that  tney  were  called  upon  to  estab- 
lish ilteir  title  and  to  come  forwanl  and  do  so, 
had  provided  that  the  United  States  should  sue 
everybody  who  was  found  in  possession  of  any 
In  ltd*  in  California  at  the  time  the  treaty  was 
made,  and  thus  compel  him  to  produce  his  title, 
if  he  had  any.  Such  suits  would  have  been 
sustained  without  hesitation,  as  being  legal, 
constitutional  and  according  to  right  What 
diflcTence  can  it  mdse,  then,  that  the  party 
who  is  supposed  to  possess  all  the  evidences 
which  exist  to  support  his  claim  is  called  upon 
to  come  before  a  similar  tribunal  and  establish 
it  by  a  judicial  proceeding?  It  is  beyond  ques- 
tion that  the  latter  mode  is  the  more  appro- 
priate one  to  carry  out  the  object  intended,  and 
Letter  calculated  to  save  time  and  expcuse,  both 
to  the  government  and  to  the  party,  and  to  ar- 
rive at  safe  and  satisfactory  conclusions. 

The  Qovemment  of  the  united  States,  when 
it  came  to  the  consideration  of  this  statute  was 
[251]  not  without  large  experience  in  a  somewhat 
similar  class  of  cases  arising  under  the  treaties 
for  the  purchase  of  Florida  from  Spain  and  of 
the  Territory  of  Louisaana  from  France.  In 
the  latter  case,  particularly,  a  very  much  larger 
number  of  claims  by  private  individuals  existed 
to  the  soil  acquired  by  the  treaty,  some  of 
whom  resided  on  the  land  which  they  claimed, 
while  others  did  not;  and  the  titles  asserted 
were  as  diverse  in  their  nature  as  those  arising 
under  the  cenion  from  Mexico.  The  Territory 
of  Louisiana  was  held  for  many  years  by  Spain, 
then  by  France,  and  the  mode  of  acquiring 
rights,  claims  and  titles  to  the  public  lands  had 
Ix^n  pursued  according  to  the  forms  prescribed 
by  those  two  governments,  ao  that,  upon  its 
transfer  to  the  United  States,  Congress  was  en- 
gaged for  a  long  series  of  years  in  the  business 
of  establishing  the  valid  claims  and  rejecting 
those  which  were  invalid.  There  were  in  those 
cases  many  titles  which  had  been  perfected 
under  the  Spanish  and  French  laws,  as  well  as 
those  which  were  in  themcst  incipient  stage  of 
the  assertion  of  rights. 

It  is  not  profitable  perhaps  to  go  into  the  de- 
tails of  the  various  Acts  of  Congress  passed 
upon  the  subject,  most  of  which  were  enacted 
iu  the  interest  of  private  claimants,  and  many 
of  which  were  ae^igned  to  remove  the  bar 
which  had  come  to  exist  by  reason  of  delays 
and  failures  to  comply  with  the  statutes  in  re- 
gard to  the  presentation  of  such  claims.  Con- 
gress appointed  commissioners  to  investigate 
claims,  who  were  to  report  to  that  bod^v,  and 
generallv  reserved  the  right  of  rejecting  or 
confirming  those  reports.  They  changed  the 
form  and  the  number  of  these  ofBcers,  the  rules 
by  which  they  should  be  euided,  and  the  times 
limited  for  the  assertion  of  private  land  claims; 


indeed,  it  b  almost  safe  to  say  that  some  legis- 
lation may  still  be  wanting,  and  may  still  be 
had,  to  do  justice  to  unfortunate  parties  who 
have  thus  far  not  obtained  the  advantages  of 
establisbinff  their  rights. 

The  wisdom,  therefore,  of  the  present  Act  in 
regard  to  the  land  claims  in  California  is  mani- 
fest by  a  comparison  with  those  earlier  statutes 
in  which  Congress  undertook  to  do  the  same 
thing  which  it  desired  to  do  in  the  Act  of  1851, 
but  which  failed  for  want  of  a  clear,  satisfac- 
tory and  simple  mode  of  doing  it,  by  bringing  [tSt 
all  the  parties  before  a  tribunal  essentially  ju- 
dicial in  its  character,  whose  decisions  should 
be  final  without  further  reference  to  Congress. 
But  to  have  the  benefit  of  the  superiority  of  the 
plan  of  1851  over  former  modes  of  establish- 
ing oriyate  rights  to  lands  acquir^  by  treaty, 
the  later  statute  must  be  carried  out  in  accord- 
ance with  the  intention  found  in  its  provisions. 

This  view  has,  we  think,  been  established  and 
prevailed  without  limitation  or  contradiction  in 
the  decisions  of  this  court  from  the  earliest 
period  when  it  could  be  raised  here  under  iIm 
statute.  In  the  case  of  Fremont  v.  United 
States,  68  U.  8.  17  How.  542,  553  [15:  241, 
2441,  the  supreme  court,  in  the  opinion  dellT- 
ered  by  Chief  Justice  Taney,  said: 

"It  will  be  seen,  from  the  quotation  we  have 
made,  that  the  8th  section  embraces  not  only 
inchoate  or  equitable  titles,  but  legtd  titles  also; 
and  requires  them  all  to  midergo  examination 
and  to  be  passed  upon  by  the  court  The 
object  of  this  provision  appears  to  be,  to 
place  the  titles  to  land  in  Cahfomia  upon  a 
stable  foundation,  and  to  five  the  parties  who 
possess  them  an  opportunity  of  placUig  them 
on  the  records  of  the  country,  in  ft  manner  and 
form  that  will  prevent  future  oontroversy .  In 
this  respect  it  differs  from  the  Act  of  1824,  un- 
der which  the  claims  in  Louisiana  and  Florida 
were  decided.  The  Jurisdiction  of  the  court, 
in  these  cases,  was  confined  to  indxMite  equi- 
table titles,  which  required  some  other  act  c^ 
the  government  to  vest  in  the  party  the  l^gal 
title  or  full  ownership.  If  he  claimed  to  have 
obtained  from  either  of  the  former  govemments 
a  full  and  perfect  title,  he  was  left  to  assert  it 
in  the  ordinary  forms  of  law,  lupon  the  doco- 
ments  under  which  he  claimed.  The  conii 
had  no  power  to  sanction  or  confirm  It  when 
proceeding  under  the  Act  of  1824,  or  the  tab- 
sequent  laws  extending  Its  provisions." 

In  the  subsequent  case  of  United  8tate$ 
V.  FouaU,  62  U.  8.  21  How.  445,447  [16:186], 
this  proposition  is  repeated  in  the  most  em- 
phatic language,  as  follows: 

"The  matter  submitted  bv  Congress  to  the 
inquiry  and  determination  of  the  board  of  com- 
missioners by  the  Act  of  3d  March  1851  (9  [tSQ 
Stat,  at  L.  682,  §  8),  and  to  the  CourU  of  the 
United  States  on  appeal,  by  that  Act  and  the 
Act  of  31st  August,  1852  (10  Stat,  at  L.  99, 
§  12),  are  the  claims  'of  each  and  every  person 
in  California,  by  virtue  of  any  right  or  title 
derived  from  the  Spanish  or  Mexican  Govern- 
ment.' And  it  will  be  at  once  understood  that 
these  comprehend  all  private  claims  to  land  in 
California.  The  efTect  of  the  inquiry  acd  de- 
cision of  tlie&e  tribunals  upon  the  matter  sub- 
miticd  is  final  and  conclusive.  If  unfavorable 
to  the  claimant,  the  land  'shall  be  deemed* 
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fceld,  and  considered  as  a  part  of  the  public 
domain  of  tbe  United  States;'  but  if  favorable, 
tbe  decrees  rendered  by  the  commissioners  or  the 
courts  'shall  be  oonclusive  between  the  United 
States  and  the  claimants.'  These  Acts  of  Con- 
rress  do  not  create  a  voluntaiy  jurisdiction, 
tnat  the  claimant  may  seek  or  decline.  AH 
claims  to  land  that  are  withheld  from  the 
board  of  commissioners  during  the  legal  term 
for  presentation,  are  treated  as  nonexistent, 
and  the  land  as  belonging  to  the  public  do- 
main." 

In  the  case  of  United  States  v.  Oastiltero,  67 
U.  8.  2  Black,  17.  158  [17: 380,  876],  it  was 
laid: 

"Power  to  decide  upon  the  validity  of  any 
claim  presented  to  land  in  California,  by  virtue 
of  any  right  or  title  derived  from  the  Spanish 
or  Mexican  (Government,  as  matter  of  original 
jurisdiction,  is,  by  the  Act  of  theSd  of  March, 
1851,  exclusivdy  conferred  upon  the  commis- 
sioners appointed  under  the  first  section  of  that 
Act" 

In  the  case  of  NmhaU  v.  Sanger,  92  U.  8. 
761,  764  [23:769,  770],  it  was  said,  in  speaking 
of  the  Statute  of  1851,  that  "claims,  whether 
grounded  upon  an  inchoate  or  a  perfected  title, 
were  to  be  ascertained  and  aaequately  pro- 
tected." 

We  will  only  refer  to  one  other  case,  that  of 
MoreY,  Steinbach,  127  U.S.  70,  SI  [anU,  61,  55], 
decided  at  the  last  term,  where  the  whole  sub- 
ject was  caref uUv  reviewed  in  the  opinion  of 
Mr.  Justice  Field.  In  regard  to  the  question 
now  before  us  the  court  in  that  opinion  aaid: 

"It  follows  from  what  is  thus  said  that  it 
would  be  a  sufficient  answer  to  the  contention 
of  the  defendants,  that  the  grant  under  which 
they  claim  to  have  acquired  a  perfect  title  con- 
ferred none.  The  grantees  were  not  invested 
with  such  title,  and  could  not  be,  without  an 
official  delivery  of  possession  under  ttie  Mexi- 
can Government,  and  such  delivery  was  not 
bad,  and  could  not  be  had,  after  tbe  cession  of 
the  country,  except  by  American  authorities 
acting  nnder  a  law  of  Ck>ngre8S.  But  inde- 
pendently of  this  consideration,  and  assuming 
that  the  title  under  the  grant  was  perfect,  the 
obligation  of  the  grantee  was  none  the  less  to 
present  his  claim  to  the  board  of  land  commis- 
sioners for  examination.  The  ascertainment 
of  existing  claims  was  a  matter  of  vital  impor- 
tance to  the  government  in  tbe  execution  of  its 
policy  respecting  the  public  lands;  and  Con- 
gress might  well  declare  that  a  failure  to  pre- 
sent a  claim  should  be  deemed  an  abanaon- 
ment  of  it,  and  that  the  lands  covered  by  it 
should  be  considered  a  part  of  the  public  do- 
main." 

It  is  said  by  counsel  for  defendant  in  error 
that  there  would  never  have  been  any  doubt 
upon  this  question  were  it  not  for  certain  dieta 
in  the  cases  here  referred  to.  We  are  unable 
to  perceive  any  sufficient  reason  for  calling 
these  expressions  of  the  court  whose  Judgment 
must  be  final  on  the  subject,  '*dieta"  u>r  we 
feel  bound  to  say  that  they  were  observations 
pertinent  to  the  matter  under  consideration, 
and  seem  to  have  met  the  entire  approbation  of 
tbe  court  in  whose  behalf  they  were  uttered; 
and  as  they  embraced  a  very   considerable 


period  of  time,  during  which  a  contrary  opin- 
ion would  have  savedmuch  labor  to  the  court, 
we  must  believe  that  the  opinions  thus  ex- 
pressed without  variation  were  the  well  con- 
sidered views  of  this  court  when  they  were  de- 
livered. 

A  careful  examination  of  the  decisions  of  the 
Supreme  Court  of  California  on  this  subject 
wiO  show  that  if  they  do  not  absolutely  sup- 
port this  view,  they  contain  nothing  contrary 
to  it,  until  the  case' of  Minium  y.Br&ioer,  'Si 
Cal.  644.  That  court,  in  the  case  of  Tesche- 
maeher  v.  Thompeon,  18  Cal.  11,  said: 

"By  the  Act  of  March  3.  1851,  the  govern- 
ment has  afforded  the  means  of  protecting  all 
titles,  legal  or  equitable,  acquired  previous  to 
the  cession.  Its  power  to  thus  provide  results 
from  the  fact  that  it  is  sovereign  and  supreme 
as  to  all  matters  connected  with  the  treaty  and  [Z5 
the  enforcement  of  the  obligations  incurred 
thereunder.  .  .  It  must  determine  for  itself 
what  claims  to  property  eristed  at  the  date  of 
the  treaty." 

And  so  in  Semple  v.  ffagar,  27  Cal.  168, 
shortly  after  the  decision  of  Minium  v.  Brotoer^ 
supra]  the  court  used  the  following  language: 

"The  court  will  take  Judicial  notice  that,  ac- 
cording to  the  providons  of  the  Act  of  Con- 
gress of  March  8,  1851,  every  person  claiming 
lands  in  California,  by  virtue  of  any  right  or 
title  derived  from  the  Spanish  or  Mexican 
Government,  should  present  his  petition  for 
the  confirmation  of  his  tiUe  to  the  board  of 
land  commissioners,  and  that  such  proceed- 
ings must  be  had  thereupon,  before  said  board 
or  the  District  or  Supreme  Court  of  the  United 
States,  that  a  final  decree  confirming  the  title 
of  the  claimant  to  the  land  must  be  entered  be- 
fore the  patent  for  the  land  could  be  issued. 
A  patent  could  not  be  issued  for  the  land 
claimed  under  a  Mexican  grant,  unless  such 
proceedings  were  first  had  for  the  confirma- 
non;  and  it  is  not  pretended  that  they  were  not 
had  in  respect  to  the  Jimeno  grant.  The  pa- 
tent was  issued  only  in  pursuance  of  tbe  de- 
cree of  confirmation,  and  tcx  the  purpose  of 
carrying  it  into  effect." 

These  cases  show  that  the  doctrine  has  not 
been  considered  as  well  settled  in  California 
against  the  views  herein  expressed  until  the 
case  now  before  us,  or  rather  until  that  of 
Phelan  v.  P&yoreno,  74  CaL  448,  was  decided, 
which  is  referred  to  by  the  court  as  the  foun- 
dation of  its  Judgment  in  the  present  action. 
That  case  was  argued  before  a  commission  of 
the  supreme  couri,  whose  Judgment  wat 
adopted  by  the  supreme  court  of  the  State, 
under  a  law  of  California  which  prescribes 
this  mode  of  appellate  Jurisdiction. 

Upon  the  mere  question  of  authority  these 
decisions  of  the  Supreme  Court  of  the  United 
States,  and  of  Uie  Supreme  Court  of  Califor- 
nia, would  be  decisive  against  the  Judgment  of 
the  latter  court  in  this  case.  But  we  are  quite 
satisfied  that  upon  principle,  as  we  have  at 
tempted  to  show,  there  can  be  no  doubt  of  the 

§  reposition,  that  no  title  to  land  in  California 
ependent  upon  Spanish  or  Mexican  grants 
can  be  of  any  validity  which  has  not  been  sub-     [25' 
mitted  to  and  confirmed  by  the  board  provided 
for  that  purpose  in  the  Act  of  1851;  or,  if  re- 
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Jected  by  that  board,  confirmed  hj  the  District 
or  Supreme  Court  of  the  United  States. 

Thuprcpo9ition  requirtiihai  thsjudgmentqf 
tJU  Supreme  Oauri  rf  California  in  the  eaee  be- 
fore ue  be  reverted.  It  i$  accordingly  90  ordered, 
emd  the  eaee  remanded  to  that  dmrt  for  further 
proeeedinge  in  eor^farmity  toith  thie  opinion. 


12841    JOHN  H  DAVIES  et  al.,  Plffls,  in  Brr.\ 

CHARLES  E.  MILLER  bt  al.,  Exrs. 
|<8ee  &  a  Beporter'8  ed.  88I-29L) 
CoUcctor^e  decieion  ae  to  duties. 

The  notioeof  dteatlsfactton  with  the  decision 
made  by  the  ooUeotor  on  the  rate  and  amount  of 
duties  may,  under  the  Act  of  1864,  be  ffiven  at  any 
time  after  the  collector^  decision  and  before  the 
expiration  of  ten  days  from  the  final  ascertainment 
and  liquidation  of  the  duties  as  stamped  upon  the 
entry. 

[No.  1279.] 
Argued  Jan.  U,  IS,  1839,  Decided  Apnl  1, 1889, 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  judgment  for  the  defendants, 
in  an  action  to  recover  back  duties  exacted  on 
goods  imported  by  plaintiffs  in  1878.  220- 
tereed. 

The  facts  are  stated  in  the  opinion. 

Meeere,  Edwin  B,  Smith  and  Stephen  O. 
Claj:*ke  for  plaintiffs  in  error. 

Mr,  &•  Am  Jeiiks»  Bolieitor-Oen,^  for  de- 
fendants in  error. 

Mr,  Justice  Qrmy  delivered  the  opinion  of 
the  court: 

This  was  an  action  against  the  executors  of 
a  late  collector  of  the  Port  of  New  York  to  re- 
cover back  duties  exacted  on  goods  imported 
by  the  plaintiffs  in  July,  August  and  Septem- 
ber, 1878. 

At  the  trial,  the  plaintiffs  introduced  evi- 
dence tending  to  diow  that  the  duties  exacted 
and  paid  were  excessive;  that  appeals  to  the 
Secretary  of  the  Treasury  were  taken  and  this 
acUon  brought  in  due  time;  and  that  the  pro- 
test as  to  each  entry  was  filed  after  the  coUec- 
tor's  decision  on  the  rate  and  amoitnt  of  duties, 
but  before  the  date  of  the  final  ascertainment 
and  liquidation  of  the  duties,  as  stamped  upon 
the  entry. 

The  court  directed  a  verdict  for  the  defend- 
ants, on  the  ^ound  that  the  protest  was  filed 
"  before  the  bauidation  of  the  entry  to  which 
it  referred,  ana  not  within  ten  days  thereafter, 
as  required  by  law."  The  plaintiffs  duly  ex- 
[2851  cepted  to  the  ruling,  and,  after  judgment  for 
the  defendants,  sued  out  this  writ  of  error. 

The  Customs  Acts  in  force  at  the  time  of  the 
importation  of  these  goods  contained  the  fol- 
lowing provisions: 

The  collector  and  the  naval  ofScer  are  re- 
quired to  make  and  to  indorse  upon  the  im- 
porter's entry  a  gross  estimate  of  the  amount  of 
the  duties  on  the  merdiandise  to  which  the  en- 
try relates;  and  the  merchandise  cannot  be  law- 
f  uUv  landed  until  the  amount  of  the  estimated 
duties  has  been  first  paid  or  secured  to  be  paid, 
and  a  permit  granted.    Act  of  March  2,  1799, 
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c  22,  g  49,  1  Stot.  at  L.  6C4;  Rev.  Stau 
§  2869. 

The  merchandise  must  be  appraised,  or  l)ond» 
given  by  the  importer  in  double  its  estimated 
value,  before  it  Is  delivered  from  the  custody 
of  the  officers  of  the  customs.  If  the  collector 
deems  any  appraisement  too  low,  he  may  order 
a  new  apprauement,  and  may  cause  the  dutie* 
to  be  charged  accordingly.  If  the  importer  ifi 
dissatisfied  with  the  appraisement,  the  collector 
must  order  another  appraisement  by  two  ap> 
praisers  of  a  specified  class,  and,  if  they  dia> 
agree,  decide  between  them;  and  the  appraise- 
ment thus  determined  shall  be  final  and  dutic» 
levied  accordingly.  Acts  of  May  28,  1880.  c. 
147.  §§  2,  4,  4  Stat,  at  L.  409,  410;  August  80, 
1842,  c.  270,  §  17,  5  Stat  at  L.'664;  March  8» 
1851,  c.  88,  §  8,  9  SUt  at  L.  680;  Rev.  Stat. 
§g  2899,  29^,  2980. 

On  the  entiT  of  any  merchandise,  the  decis- 
ion of  ite  collector  of  customs  at  the  port  <^ 
importation  and  entry,  as  to  the  rate  and  amount 
of  duties  to  be  paid  on  such  merchandise,  shall 
be  final  and  conclusive  against  all  persons  in* 
terested  therein,  unless  the  owner,  importer, 
agent  or  consignee  of  the  merchandise  "shall, 
within  ten  days  after  the  ascertainment  and 
liquidation  of  Uie  duties  by  the  proper  offlceia 
of  the  customs,  as  well  in  cases  of  merchandise 
entered  in  bond  as  for  consumption,  give  notice 
in  writing  to  the  collector  on  each  entry,  if  dis- 
satisfied with  his  decision,  setting  forth  Uierein 
distinctly  and  specifically  the  grounds  of  his 
objection  thereto,  and  shall,  within  thirty  days 
after  the  date  of  such  ascertainment  and  liqui- 
dation, appeal  therefrom  to  the  Secretary  of 
the  Treasury."  Act  of  June  80,  1864.  c  171. 
§  14.  18  Stat,  at  L.  214;  Rev.  Stat  g  2981. 

The  question  is  whether  the  period  allowed  |286] 
for  filing  the  protest  or  notice  of  dissatisfaction 
with  the  decision  made  by  the  collector  at  the 
time  of  the  entrv  upon  the  rate  and  amount  of 
duties  extends  from  the  time  of  that  decision, 
or  only  from  the  date  of  the  final  ascertainment 
and  liquidation  of  the  duties  as  stamped  upon 
the  entry,  until  ten  days  after  that  date;  or,  in 
other  words,  whether  this  period,  which  is  ad- 
mitted to  expire  ten  davs  after  the  ascertain 
ment  and  liquidation  of  tne  duties  as  so  stamped, 
begins  at  the  date  of  the  stamp,  or  at  the  earlier 
date  of  the  collector's  original  decision  upon 
the  estimated  rate  and  amount  of  duties. 

The  determination  of  this  question  will  be 
aided  by  a  brief  consideration  of  the  historyof 
the  law  before  the  passage  of  the  Act  of  1864. 

Under  the  earlier  Acts  of  Congress,  which 
contained  no  provision  on  this  subject,  an  im- 
porter who  baa  paid  unauthorised  duties,  un- 
der protest,  and  in  order  to  obtain  possession  of 
his  goods,  might  recover  them  back  from  the 
collector  in  an  action  of  assumpsit  for  moner 
had  and  received.  EUiott  v.  SSoarlwout,  85  U. 
S.  10  Pet  187  [9: 8781. 

The  Act  of  March  8, 1889,  c.  82,  ^  2,  requir- 
ing the  collector  to  pay  the  money  into  the 
Treasury,  notwithstanding  the  protest  of  the 
importer,  and  giving  the  unporter  a  right  of 
appeal  to  the  SecrSary  of  tne  Treasunr,  wae 
held  by  this  court,  at  Januanr  Term,  1845,  to 
take  away  the  importer's  right  to  bring  an  ao> 
tion  of  assumpsit  6  Stat  at  L.  848;  Gary  ▼. 
Curtis,  44  U.  S.  8  How.  236  [11: 5761. 

Then  came  the  Act  of  February  26,  1845.  a 
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.  piovidiog  tbat  nothiDe  in  the  Act  of  1889 
^uould  have  tbat  effect;  ''S^or  shall  any  action 
be  maintained  asainst  any  collector,  to  recover 
the  amount  of  duties  so  paid  under  protest,  un- 
less the  said  protest  was  made  in  writing,  and 
signed  by  the  claimant,  at  or  before  the  pay- 
ment of  said  duties,  setting  forth  distinctly  and 
specifically  the  grounds  of  objection  to  the 
payment  {hereof.^    6  Stat,  at  L.  727. 

Under  that  Act,  Ohi^  Jtatice  Ttaiej,  sitthig 
in  the  circuit  court,  held  that  a  protest  might 
be  made  prospectively,  so  as  to  cover  subse- 

2uent  similar  inoportations,  because,  said  the 
Ihief  Justice.  "The  protest  te  legally  made 
when  the  duties  are  finally  determined,  and  the 
amount  assrased  by  the  collector;  and  a  protest 
before  or  at  that  time  is  sufficient  notice,  as  it 
warns  the  collector,  before  he  renders  his  ac- 
count to  the  Treasury  Department,  that  he  will 
be  held  personally  resnonsible  If  the*  pbr^on 
disputed  is  not  legally  due;  and  that  the  claim- 
ant means  to  assert  his  rights  in  a  court  of  jus- 
tice." Brune  v.  Marriott,  Taney.  183,  144. 
Aud  his  decision  was  affirmed  by  the  Judgment 
of  this  court.  MarrioU  v.  Brune,  60  U.  8.  9 
How.  619  [18: 282]. 

That  judgment,  though  criticised  in  Warren 
V.  Peadee,  2  Curtis,  281,  was  generally  regarded 
and  acted  on  as  laving  down  a  general  rule  es- 
tablishing the  validity  of  prospective  protests. 
Steegman  v.  Maanoell,  8  Blatchf .  865;  Mutton  v. 
Sehell,  6  Blatchf.  48,  55,  and  FmeUr  v.  Bed- 
field,  there  died;  Wetter  Y,  SeheU,  11  Blatchf. 
198,  196,  and  Chouteau  y.  Bedfield,  there  cited. 

None  of  theM  cases  were  brought  up  to  this 
court;  and  in  some  of  them  the  rule  was  ap- 
plied under  the  Act  of  March  8,  1857,  c.  98, 
g  5,  which  provided  that  on  the  entry  of  any 
merchandise,  the  decision  of  the  collector  of  cus- 
toms at  the  port  of  importation  as  to  its  liabil- 
ity to  duty  or  exemption  therefrom  should  be 
final  and  conclusive  against  the  owner,  im- 
porter, consignee  or  a^nt  of  such  merchandise, 
unless  he  should,  "within  ten  days  after  such 
entrv^  give  notice  to  the  collector  in  writing  of 
his  dissatisfaction  with  such  decision,  setting 
forth  therein  distinctly  and  specifically  hS 
munds  of  objection  thereto,'*^  and  should, 
^'within  thirty  days  after  the  date  of  such  decis- 
ion, appeal  therefrom  to  the  Secretary  of  the 
Treasunr."    11  Stat,  at  L.  196. 

The  phrase  * 'within  ten  days  after  such  entry" 
was  thus  treated  as  fixing  a  terminus  ad  guem 
and  not  a  terminus  a  quo,  or,  in  other  words, 
as  limiting  the  time  after  which  a  protest  should 
not  be  made,  but  permitting  it  to  be  made  as 
early  as  it  could  have  been  made  under  the  pre- 
vious law. 

The  Act  of  1857  applied  only  to  cases  where 
the  question  was  whether  the  goods  imported 
were  or  were  not  subject  to  duty  at  all,  and  left 
[288]  the  case  of  goods  admitted  to  be  dutiable,  the 
rate  and  amount  of  duties  being  alone  in  ques- 
tion, to  be  governed  bv  the  Act  of  1845,  requir- 
ing the  protest  to  be  filed  at  or  before  the  time 
of  paying  the  duties.  Barney  v.  Wat9on,  92  XT. 
S.  449  [28: 730]. 

We  are  then  brought  to  the  Act  of  1864, 
which,  as  already  stated,  provides  that,  on  the 
entry  of  any  merchandise,  the  decision  of  the 
collector  as  to  the  rate  and  amount  of  duties 
shall  be  final  and  conclusive,  unless  the  im- 
porter shall,  "withhi  ten  days  after  the  asce^ 
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tainment  and  liquidation  of  the  duties  by  the 
proper  officers  of  the  customs,  give  notice  in 
writing  to  the  collector  on  each  entry,  if  dissat- 
isfied with  his  decision." 

This  Act  requires  the  notice  of  dissatisfaction 
with  the  collector's  decision  to  be  filed  "within 
ten  days  after  Uie  ascertainment  and  liquida- 
tion of  the  duties"  (instead  of  within  ten  days 
after  the  entrv  of  the  goods,  as  in  the  Act  of 
1857),  evidently  for  the  reason  stated  by  Mr, 
Justice  Bradley,  in  Barney  v.  Watson,  above 
eked:  "InmoBtcasestheamount,andinmany 
cases  the  rate,  could  not  be  ascertamed  until 
after  examination  and  appraisement;  and  hence 
a  limitation  to  ten  days  nom  the  time  of  entry 
would  often,  perhaps  generally,  de^ve  the 
partyof  any  remedy  at  all.''^   92  U.  S.  463 

The  Act  of  1864,  by  requiring  the  notice  of 
dissatisfaction  to  be  given  on  each  entry,  neces- 
sarily prevents  sudi  a  notice  as  to  any  goods 
from  being  given  before  the  entry  thereof  and 
precludes  a  prospective  protest,  covering  fu- 
ture entries  or  importations.  Uiknan  v. 
Murphy,  11  Blatchf.  854. 

But  the  matter  to  which  the  notice  of  dissa^ 
isfaotion  applies  is  the  decision  of  ihe  collector 
on  the  rate  and  amount  of  the  duties;  the  whole 
purpose  of  the  notice  is  to  give  the  collector  op- 
portunity to  revise  that  decision;  and  that  pur- 
pose is  as  well  accomplished  by  giving  the  no- 
tice as  soon  as  the  goods  have  been  entered 
and  the  duties  estimated  bv  the  collector,  as  by 
postponhig  the  giving  of  the  notice  until  after 
the  nnal  ascertamment  and  liquidation  of  the 
duties  has  been  made  and  stamped  upon  the 
entfv. 

The  clause  requiring  ihe  Importer  to  give 
such  noUoe  "within  ten  days  after  the  ascer- 
tainment and  liquidation  of  the  duties"  must, 
therefore,  according  to  the  fair  and  reasonable 
interpretation  of  the  words  as  applied  to  the 
subject  matter,  be  held  to  fix  only  the  terminus 
ad  ouem,  the  limit  beyond  which  the  notice 
diaiu  not  be  given,  and  not  to  fix  the  final  ascer- 
tainment and  Uquidatlon  of  the  duties  as  the 
terminus  a  quo,  or  the  first  point  of  time  at 
whidi  the  notice  may  be  given. 

In  the  case  at  bar,  the  result  is  that  the  no- 
tice on  each  entry,  havhigbeen  given  after  the 
collector's  decision  and  bSTore  the  expiration  of 
ten  days  from  the  date  of  finally  stamping  upon 
the  entry  the  ascertainment  and  liquidation  of 
the  duties,  was  seasonable. 

This  conclusion  is  in  accordance  with  a  de- 
cision of  Ju€^  Shipman  ha  the  Circuit  Court 
for  the  Southern  District  of  New  York,  in  Oc- 
tober, 1878,  in  the  case  of  Keyser  v.  Arthur, 
not  reported,  but  mentioned  in  a  circular  of  the 
Treasury  Department  of  July  8,  1879,  and 
shown  by  minutes  produced  at  the  argument 
of  the  present  case  to  have  been  as  follows: 
Two  distinct  entries  of  goods  for  immediate 
consumption  were  made,  Uie  one  September  15, 
and  the  other  October  10, 1878,  and  the  duties 
were  estimated  by  the  collector  and  paid  forth- 
with. The  notice  of  dissatisfaction  with  the 
collector's  decision  was  given  as  to  the  first 
entry  Octol)er  1,  and  as  to  the  second  entry 
October  24, 1878,  and  each  entry  was  stamped 
as  finally  liouidated  November  o,  1878.  Judge 
Shipman  held  the  protests  or  notices  of  dissat- 
isfaction with  the  collector's  decisions  to  be 
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geasonable,  8tTliig:  "  When  the  collector  had 
offldally  and  m  writing  upon  the  entry  ascer- 
tained andHmiidatedthe  duties  upon  the  goods 
named  in  sucn  entry  at  a  certain  rate  of  auty, 
a  protest  within  ten  days  after  such  ascertain* 
ment  and  liquidation  and  an  appeal  within 
thirty  days  thereafter  are  TOod  and  valid  as  to 
time,  although  subsequently  to  the  date  of  such 
ascertainment,  liquidation,  appeal  and  protest 
the  collector  revises  the  amount  of  such  liqui- 
dation and  makes  a  final  ascertainment  and 
liquidation  at  4he  same  rate  of  duty.  The  first 
ascertainment  and  liquidation  is  in  fact  a  final 
one  as  to  rate.  A  protest  and  appeal  within 
the  statutory  time  after  the  final  liquidation  are 
also  good  and  valid.  The  uniform  practice  in 
this  port  for  many  years,  as  to  time  of  protest 
and  appeal,  in  conformity  with  this  rule,  which 
r  AAQ1  practice  has  been  sanctioned  by  all  the  officers 
'*  of  the  government,  is  of  much  importance  in 

the  dedsion  of  this  question." 

Our  conclusion  also  accords  with  decisions 
of  state  courts,  expounding  similar  words  in 
other  statutes.  Toutiff  v.  The  Orpheus,  119 
Mass.  179:  Atherton  v.  OorUu,  101  Mass.  40; 
Lefiert  v.  Head,  64  Ala.  61^. 

Some  expressions  of  Judsres  of  this  court,  not 
having  this  point  before  them,  mfght  seem  to 
support  the  opposite  conclusion,  especially  the 
language  of  (m^  JueHee  Waite,  in  Wait  v. 
United  8tate$,  15  Blatchf.  89.  decided  July 
1,  1878,  and  that  of  Mr.  Justice  Stronr  in 
Weslray  v.  United  StaUs,  86  U.  8.  18  Wall  882 
[21 :  768].  But  in  WaU*s  Case,  the  only  question 
of  time  presented  or  considend  related,  not  to 
givine  Uie  collector  notice  of  dissatisfaction 
with  his  decision,  but  to  taking  an  appeal  to 
the  Secretary  of  the  Treasury;  and  the  adju- 
dication of  the  Chief  Justice,  that  the  collector's 
decision  upon  the  rate  and  amount  of  duties, 
if  not  duly  appealed  from,  was  final  and  con- 
clusive in  a  case  where  the  duties  had  not  been 
psid  to  obtain  possession  of  the  goods,  but 
were  sued  for  by  the  United  States,  was  over- 
ruled, with  his  concurrence,  in  United  States 
V.  Sehiesinffer,  120  U.  S.  109  [80: 607].  And  in 
Westrap's  Case,  the  importer  never  gave  any 
notice  of  dissatisfaction  with  the  collector's  de- 
cision, or  took  any  appeal  to  the  Secretary  of 
the  Treasury;  and  the  only  point  adiudged  was 
that  the  importer  was  not  entitlea  to  notice 
ftom  the  collector,  of  his  decision,  before  being 
bound  thereby  or  required  to  ffive  a  notice  oi 
dissatisfaction  or  take  an  appe& 

It  was  insisted  by  the  SoHcitor-Qeneral  that 
"The  views  of  the  Department,  legally  ex- 
pressed, so  far  as  they  appear  in  the  record, 
recognize  the  true  interpretation  of  the  statutes 
to  be  that  the  protest  must  be  filed  after  the 
final  ascertainment  and  liquidation  of  the  du- 
ties." 

But  the  orders  and  circulars  of  the  Treasury 
Department,  given  in  evidence  at  the  trial, 
either  merely  repeat  the  words  of  the  Act  of 
1864,  without  giving  them  any  construction,  or 
else  clearly  show  tnat,  from  the  time  of  the 
passage  of  that  Act  until  long  after  the  entries 
now  m  question,  the  practical  construction  was 
to  allow  the  notice  of  dissatisfaction  to  be 
[2911  gl^on  At  any  time  after  the  collector's  decision 
estimating  the  rate  and  amount  of  duty  at  the 
time  of  the  entry  of  the  goods,  provided  it  w«.s 
not  given  after  ten  days  from  the  final  ascertain - 
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ment  and  liquidation  of  the  duties  as  ttamped 
upon  the  entry. 

The  circular  of  the  Treasury  Department  of 
September  80, 1878,  and  the  opinion  of  the  At- 
torney- (General  to  the  Secretary  of  the  Treamiiy 
of  October  81,  1878  (16  Opinions  of  Attomeys- 
€teneral,  197),  requiring  notices  of  dissatisfao- 
tion,  under  §2981  of  the  Revised  Statutes,  to 
be  filed  after  the  final  liquidation  of  the  duties, 
were  based  on  a  misconception  of  the  scope 
and  effect  of  the  decision  in  Wattes  Case,  above 
cited.  The  circular  of  the  Treasury  Depart- 
ment of  July  8,  1879.  re-established  the  prac- 
tice which,  as  therein  stated,  had  prevailed  be- 
fore that  decision  at  the  Port  of  New  York 
"and  all  the  other  prominent  ports  of  the 
United  States,  under  which  protests  and  i^ 
peals  had  been  reco^ized,  both  by  the  customs 
officers  and  by  thu  Department,  as  valid  if 
filed  at  any  time  before  the  expiration  of  the 
time  mentioned  in  the  section  of  law  cited." 
And  the  old  practice  appears  to  have  been  since 
constantly  recognized  and  a<^ed  on  until  1886» 
when  the  Treasurv  Department  again  under- 
took to  establish  the  opposite  rule. 

Judgment  reversed,  and  the  ease  remanded  to 
the  Circuit  Court  with  directions  to  set  aside  tk§ 
vgrdiet  and  order  a  new  trial. 


EDWARD  H.  REYNES,  Surviving  As^ 
signee,  Appt., 

V, 

FREDERIC  DUMONT  et  au 


FREDERIC  DUMONT  m  al,.  Appis., 

V, 

CHARLES  M.  FRY,  Trustee,  bt  au 

(See  8.  a  Reporter*8  ed.  864-^98.) 

Banker's  lien— for  particular  debt—for  general 
balance— presumption — aeoeptanee,  (rfter  do- 
cree — remedy  at  law. 

1.  A  general  lien  in  favor  of  a  bank  or  Iwnker 
may  be  implied  from  the  usage  of  thebusinesB,  tmt 
it  aoe9  not  arise  upon  securluea  aooideatally  in  tlie 
poasMDion  of  Uie  Iwnk,  or  not  io  its  posaoarton  in 
the  oouise  of  its  busineaas  8u<^  nor  where  the  se- 
onrlttee  are  in  its  hands  under  oireamstancea,  or 
where  there  is  a  partioular  mode  of  dealing*  Inooo- 
•istent  with  such  general  lien. 

2.  Where  securities  are  pledged  to  a  banker  for 
the  payment  of  a  particular  loan  or  debt,  he  baa  no 
lien  on  the  seooriues  for  a  general  balance  or  for 
the  payment  of  other  claims. 

8.  uonds,  not  lodged  in  the  hands  of  abanker  in 
the  ordinary  course  of  banking  businesi  but  for  a 
■peoiflc  purpose,  and  when  that  purpoee  was  ao- 
compUahed  permitted  to  remain  for  safe  keepinf , 
are  not  subject  to  a  banker^  lien  for  the  ultunate 
debit  balance  in  favor  of  the  banker  against  the 
parties  who  placed  them  there. 

4.  The  presumption,  as  between  onstomer  and 
banker,  that  the  seounties  or  property  of  the  coa- 
tomer  found  In  the  poesession  of  the  hanker  have 
been  left  with  him  to  secure  him  geoerallj  against 
loss,  is  a  rebuttable  presumption. 

5.  The  acceptance,  by  appellants,  of  what  was 
confessedly  theirs,  as  the  receiving  of  the  remain- 
ing bonds  and  money  after  the  liens  decreed  thereon 
were  satisfled,  is  not  an  admiasion  that  the  decree 
they  seek  to  reverse  was  not  erroneous,  nor  does 
it  take  away  the  Jurisdlotion  of  this  oouit  to  re- 

'vAcrwf  tho  dOOI^OeL 

6.  Where  the  subieot  matter  of  a  suit  belongs  to 
the  class  over  which  a  court  of  equity  has  Jurlsdlo- 
tion;  and  the  objection  that  the  complainant  has  an 
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sdequato  remedy  «t  law  Is  not  mmde  viiitfl  the  hear* 
fiif  m  the  appellate  tribunal,  auoh  objection  is  too 

[Nofl.  174,  175.] 
Argued  Jan,  23,  t4, 2889,  Decided  April  8, 1889. 

APPEALS  from  decrees  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  adjudging  the  amounts  of 
alleged  liens  upon  bonds,  and  directing  that  so 
much  of  the  bonds  as  might  be  necessary  to 
pay  the  same  should  be  sold.  Eevemd, 
See  6.  a  below,  18  Fed.  Rep.  678. 

r355]     Statement  by  Mr.  Chief  JutHee  Fuller: 

On  the  14th  of  June,  1877,  Frederic  Dumont, 
August  Henry  Reine,  and  John  David  Moekel, 
who  composed  the  firm  of  F.  Dumont  <&  Co., 
filed  their  bill  in  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
Yo^  against  Charles  M.  Fry,  trustee  of  Schu- 
chard t  &  Sons,  bankrupts;  Fran9ois  Laborde 
and  £.  H.  Reynes,  assignees  of  Charles  Cavaroc 
&  Son»  banknipts;  the  Louisiana  National  Bank 
of  New  Orleans,  and  N.  W.  Casey,  receiver  of 
the  New  Orleans  National  Banking  Association, 
claiming  to  be  the  owners  of  two  nundred  and 
thirty-two  bonds  of  the  City  of  New  Orleans, 
each  for  the  amount  of  one  thousand  doUars, 
which  had  been  in  the  poasession  of  Schuchardt 
[356]  ^  Sons  and  were  then  in  the  possession  of  Fry, 
their  trustee  in  bankruptcy,  who  also  held 
moneys  received  from  the  coupons  attached  to 
the  said  bonds;  and  by  amendment  set  forth 
that  the  bonds  were  purohased  by  Cavaroc  & 
Son  with  the  money  of  Dumont  &  Co.,  for 
their  Joint  account,  but  not  in  the  name  of  Du- 
mont &  Co.,  nor  in  the  joint  names  of  Dumont 
A  Co.  and  Cavaroc  Ss  Son;  that  Fry,  trustee, 
refused  to  deliver  up  the  bonds,  and  claimed  to 
hold  them  as  securi^  for  sums  due  him  from 
Cavaroc  &  Son  and  Casey,  as  receiver;  and  that 
Fry  is  not  entitled  to  hold  the  bonds.  The  bill 
prars  that  he  be  decreed  to  deliver  them  up, 
with  the  money  received  from  the  sale  of  cou- 
pons cut  therefrom,  and  for  further  relief. 

Frr  claimed  to  hold  the  bonds  upon  a  bank- 
er's lien  for  a  balance  of  account  due  Sohu* 
chaidt  A  Sons  by  Cavaroc  A  Son,  and  upoo  a 
lien  by  agreement  for  an  unsecured  mdance 
due  br  the  New  Orleans  National  Banking 
Association,  to  the  extent  of  |100,000.  A  de- 
cree was  rendered  December  0,  1882.  sustain- 
ing the  liens  asserted  by  the  defendant  Fry, 
and  directing  him  to  account  as  to  the  amount 
of  the  same  and  of  certain  coupons  whidi  be 
bad  collected. 

Maroh  5, 1884,  a  final  decree  was  entered, 
adjudffing  the  amounts  due  on  account  of  the 
alleged  liens  respectively,  and  directing  that  so 
much  of  the  saia  bonds  as  might  be  necessary 
to  pay  the  same  with  interest,  should  be  sold 
under  the  direction  of  the  master.  This  was 
done,  and  Frv  was  paid  the  amount  of  said 
Uens,  and  the  balance  was  turned  over  to  Du- 
mont &  Co.  and  Reynes,  surviving  assignee, 
Laborde  having  died  pending  the  ac^on. 

The  master's  final  report  was  confirmed  Feb- 
ruary 11, 1885,  and  appeals  were  prosecuted  by 
Dumont  &  Co.  and  Reynes,  surviving  assignee, 
to  this  court. 
The  following  facts  appear  in  evidence: 
Schuchardt  &  Sons  were  bankers  at  the  City 
of  New  York  during  the  period  covered  by  the 
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transactions  in  question,  and  correspondents 
and  financial  agents  of  Cavaroc  &  Son,  who 
were  engaged  in  the  commission  and  banking 
business  in  the  City  of  New  Orleans.  Charles 
Cavaroc,  the  senior  member  of  the  latter  firm, 
was  at  the  same  time  president  of  the  New  Or- 
leans National  Banking  Association,  with 
which  Schuchardt  &  Sons  had  similar  business 
relations.  Two  hundred  and  seventy-five 
bonds  of  the  City  of  New  Orleans,  a  large  part 
of  them  belonging  to  Dumont  &  Co.,  though 
it  is  not  shown  that  Schuchardt  &  Sons  had 
notice  of  this,  were  left  by  Cavaroc  &  Son  with 
Schudiardt  &  Sons  in  September,  1870,  the 
number  having  been  subsequently  reduced  to 
two  hundred  and  thirty-two. 

The  bonds  were  purchased  in  1870,  with  the 
proceeds  of  drafts  on  Dumont  &  Co.,  to  the 
amount  of  about  a  miUion  francs,  which  had 
been  renewed  from  time  to  time  until  after  the 
failure  of  Cavaroc  &  Son,  when  Dumont  St 
Co.  paid  them  to  the  amount  of  484,000  francs 
Cavaroc  &  Son  had  nm)tiated  drafts  for  200, 
t)00  francs  on  Dumont  2b  Co..  with  Sdiuchardt 
&  Sons,  shortly  before  the  failure,  growing  out 
of  the  original  purohase  of  bonds,  and  these 
not  having  been  paid  were  charged  back  to 
Cavaroc  &  Son  by  Schuchardt  &  Sons,  thereby 
contributing  to  produce  a  debit  balance  of 
$7,454.22  on  January  12.  1874,  although  pro- 
tested drafts  on  Maxquelier  Fils  for  $6,562.28 
were  also  included. 

These  drafts  for  200^000  francs  had  been  ac- 
cepted by  Dumont  &  Co.,  and  were  protested, 
not  for  nonacceptance,  but  for  nonpavment; 
and  an  action  was  commenced  January  8, 1874, 
by  Schuch^t  &  Sons  against  Dumont  &  Co. 
on  their  acceptances  in  the  Supreme  Court  of 
New  York,  and  an  attachment  levied  on  the 
bonds  in  question  here,  in  the  hands  of  Schu- 
chardt &  dons.  Satisfaction  of  recovery  in  this 
suit  would  more  than  pav  the  debit  balance  of 
Cavaroc  &  Son  as  finally  stated  in  these  pro- 
ceedings. 

It  was  stipulated  between  the  attomev  for 
DumoDt  &  Co.  and  the  attorneys  for  the  as- 
signee of  Cavaroc  &  Son,  that  the  balance  of 
the  bonds  and  moneys  to  be  paid  over  after  the 
liens  awarded  bv  the  court  were  satisfied, 
diould  be  divided  in  the  proportion  of  seventy- 
four  per  cent  to  Dumont  &  Co.  and  twenty- 
six  per  cent  to  Cavaroc  &  Son. 

Bioth  the  Cavarocs  testify  that  the  bonds 
were  left  with  Schuchardt  &  Sons  for  safe 
keeping,  Cavaroc,  Jr.,  referring  to  a  particular 
loan  on  them  in  the  fall  of  1870,  which  led  to 
their  being  sent  to  New  York,  where  they  then 
remained  on  account  of  the  heavy  express 
charge,  and  the  fact  that  New  York  was  a 
better  market  in  which  to  dispose  of  them;  but 
Wells,  a  member  of  Schuchardt  &  Sons,  testi- 
fies: 

"On  the  20th  of  September,  1870,  we  de- 
posited with  M.  Moriran's  Sons  the  above  $270, 
000  New  Orleans  bonds  against  a  loan  made  l^ 
them  of  $200,000  to  the  Bank  of  New  Orleans, 
and  $110,000  to  C.  Cavaroc  as  part  collateral 
for  those  loans.  On  the  21st  December,  1876, 
M.  Morgan's  Sons  returned  us  the  above  hoods 
a^dnst  the  payment  of  the  two  loans.  On  the 
6th  of  Maroh,  1871,  we  delivered  $5,000  of  the 
above  bonds  to  Henry  Beers  \)f  order  of  0. 
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Cayaroo.  On  the  Ist  of  Aprfl,  1871,  we  deliv- 
ered $160,000  of  above  bonds  to  Marks  &  Febre 
lr[order  of  0.  Cavaroc.  On  the  20th  of  May, 
1871,  we  dellyered  $110,000  of  above  bonds  to 
M.  Morgan's  Sons  against  a  loan  of  $100,000. 
On  the  80th  Mav,  1871,  Marks  <&  Febre  returned 
us  above  $160,000  bonds,  against  which  we 
loaned  Cavaroc  $100,000.  falling  due  2d  of  Oc- 
tober, 1871.  On  the  2d  of  October,  1871,  M. 
MorgpEin's  Sons  returned  us  the  $110,000  bonds 
on  payment  of  their  loan.  On  the  27th  of 
February,  1872,  we  forwarded  to  Cavait>c,  at 
New  Orleans,  $8,000  of  above  bonds  as  per  hts 
order.  On  the  18th  of  April,  1872,  we  delivered 
$160,000  of  above  bonds  to  Importers  and 
Traders'  National  Bank  of  this  dty  by  order  of 
Oavaroc.  On  the  28th  of  June,  1872,  the  Im- 
porters' and  Traders'  National  Bank  returned 
us  the  above  $160,000  bonds.  On  the  81st  of 
August,  1872,  we  delivered  $80,000  of  above 
bonds  to  Spofford  Brothers  &  Co.  by  order  of 
Cavaroc.  On  the  27th  of  May,  1878,  we  de- 
livered $50,000  of  the  above  bonds  to  the  Im- 
porters' and  Traders'  National  Bank  of  New 
York  by  order  of  Cavaroc.  On  the  8d  of  Sep- 
tember, 1878,  the  Importen'  and  Traders' 
National  Bank  returned  the  above  $50,000 
bonds." 

He  oonsiders  that  the  bonds  were  held  by 
his  firm  for  any  balances  that  tiie  New  Orleans 
National  Banting  Association  might  owe,  and 
says  that  Schuchardt  &  Sons  held  them  up  to 
time  they  were  pledged  to  the  bank  as  securi^ 
for  "whatever  Cavaroc  Sb  Son  might  be  in- 
debted for,"  but  that  they  had  no  written  au- 
thority to  hold  the  bonds  collaterally  for  the 
bank's  indebtedness,  that  he  knew  of,  other  than 
the  letter  of  Cavaroc.  Senior,  of  Februaiy  15, 
1878,  hereinafter  set  forth.  He  testifies,  how- 
ever, that  there  was  "a  general  understanding 
to  that  effect  arrived  at  with  (in)  conversations 
with  C.  CavaroCp  Jr.,  at  different  times  when 
he  was  in  New  York;  among  others,  in  August 
or  September,  1878,"  although  in  another  por- 
tion of  his  evidence  he  says:  "I  think  they 
were  alluded  to  in  1878,  during  bis  visit  to  New 
York,  in  the  fall  of  1878.  I  feel  quite  confi- 
dent they  were  alluded  to  in  1878,^  which  is 
*'as  positive"  as  he  "can  be  upon  the  subject." 
Any  such  understanding  is  specifically  denied 
by  Cavaroc,  Jr.,  who  asserts  that  he— 

"Never  made  any  agreement,  verbal  or 
otherwise,  in  reference  to  the  bonds,  with  Mr. 
Wells  or  anyone  else,  and  never  made  with  Mr. 
Wells,  or  any  one  living,  any  agreement  or  ar- 
rangement about  the  bonds  or  any  other  bonds 
to  be  held  as  general  security  in  matters  with 
the  New  Orleans  National  Banking  Assoda- 
Uon,  or  even  C.  Cavaroc  &  Son;  never  had  any 
conversation  with  Mr.  Wells  about  the  bonds 
in  any  manner  whatever,  outside  of  a  remark, 
as  above  stated,  in  the  summer  of  1873,  to 
know  if  our  trust  was  all  right  in  their  vault, 
which  any  merchant  would  pass  upon  in  con- 
versation to  be  certain  that  no  accident  hap- 
pened to  the  trust  or  deposit  for  safe  keeping." 

The  New  Orleans  National  Banking  Associ- 
ation dealt  largely  in  foreign  bills  of  exchange, 
which  is  negotiated  through  Schuchardt  & 
Sons.  By  the  course  of  biSiness  the  amount 
of  the  foreign  bills  it  remitted  from  time  to 
time  to  Schuchardt  &  Sons  was  credited  by  the 
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latter  to  the  former,  and  the  latter  drew  up- 
on the  former  from  time  to  time  as  funot 
were  required.  According  to  the  custom  of 
business  at  New  Orleans,  advances  are  made 
by  bankers  to  shippers  in  anticipation  of  the 
actual  delivery  of  drafts  with  accompany- 
ing  documents,  and  the  New  Orleans  Bank 
consequently  advanced  funds  before  it  could 
remit  drafts,  so  as  to  be  credited  by  Schuchardt 
&  Sons  with  their  amount  For  the  mutual 
profit  of  both  concerns  the  bank  had  at  times 
been  permitted  by  Schuchardt  and  Sons  to 
draw  In  advance  of  remittances.  Cavaroc  & 
Son  were  not  only  bankers  but  large  shippers  of  [S60] 
cotton  abroad,  and  drew  against  the  proceeds 
of  their  bills  of  exchange,  which  were  accom- 
panied by  bills  of  lading. 

On  the  4th  of  December,  1871,  Schuchardt  & 
Sons  wrote  the  cashier  of  the  New  Orleans 
National  Banking  Association  the  following 
letter: 

"Nbw  Tobx,  Dec.  4th,  1871. 
N.  AuouBTnnB,  Esq.,  Cashier  New  Orleaai 

Banking    Assodation,    New      Orleans^ 

Louisiana. 
"Dear  Sir:  In  reply  to  your  inquiry  about 
drawing  in  advance  against  purchases  of  ex- 
change we  beg  to  say  that  we  granted  that 
facility  at  a  time  when  your  foreign  exchange 
business  with  us  was  much  more  extensive  anid 
consequently  more  remunerative  than  at  pres> 
ent,  and  when  we  held  as  securi^  a  deposit  of 
N.  O.  City  bonds.  We  were,  moreover,  in- 
duced to  make  these  advances  (although,  as  we 
explained  at  the  time,  we  could  make  a  much 
more  lucratiye  use  of  the  money  by  using  it 
hereV  on  the  assurance  of  Mr.  Cavaroc  that  you 
would  only  temporarily  require  such  facilities, 
and  that  your  business  would  increase  to  such 
an  extent  that  the  future  would  laigely  com- 
pensate us  for  any  present  sacrifices.  To  our 
renet,  however,  such  has  not  been  the  case, 
and  your  business,  instead  of  increasing,  has 
greatly  diminished.  However,  in  order  to 
evince  our  desire  of  doing  all  in  our  power  to 
contribute  to  the  development  of  our  corres- 
pondence, we  hereby  authorise  you  to  draw 
upon  us  in  advance  of  remittances  to  the  extent 
of  $100,000  (one  hundred  thousand  dollars), 
with  the  understanding  that  such  drafts  are  to 
represent  exchange  bought  and  paid  for.  We 
presume  also  that  when  the  loan  of  the  Trust 
Co.,  which  falls  due  on  the  21st  inst.,  will  be 
paid  the  securities  will  be  replaced  in  our  pos- 
session." 

February  6,  1878,  the  cashier  of  the  bank 
wrote  Schuchardt  &  Sons: 

"New  Orlbans,  Feb'y  6, 1878.         [8611 
"Mess.  F.  Schuchardt  &  Sons,  New  York: 
"Are  we  still  authorized  to  draw,  d  dSeouvert^ 
$100,000  (one  hundred  thousand  dollars)  against 
purchases  of  exchan^  advised  by  wire? 

H.  T.  Blachb,  Cashier. 

To  which  Schuchardt  &  Sons  replied: 

••New  York.  FeVy  11, 1878. 
"Hbnrt  Blache,  Esq.,  Cashier  of  the  N.  O. 
National  Banking  Association,  New  Or- 
leans: 

"The  credit  of  $100,000  (one  hundred  thou- 
sand dollars)  d  dSooutert  was  predicated  upon 
the  deposit  of  New  Orleans  City  bonds,  and  on 
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their  withdrawal  W3,  of  course,  tuppoeed  the 
agreement  canceled. 

P.  SCHtJCHARDT  A  SONS.'* 

Whereupon  the  cashier  answered: 

"New  Obleaks.  Fehruary  15th,  1878. 
^Messrs.  Schxjcbardt  &  Sons,  New  York: 

"Your  letter  of  December  4th,  1871.  au- 
thorized us  to  draw,  in  advance  of  remittance, 
to  the  extent  of  $100,000  (one  hundred  thou- 
sand dollars),  represented  by  purchases  of  ex- 
cbanse,  advised  by  telegraph.  There  was  no 
mention  of  a  deposit  of  city  bonds  to  guarantee 
such  overdraft,  and  we  have  been  acting  ever 
since  under  the  impression  that  the  credit  was 
still  in  force.  We  now  note  that  it  is  canceled, 
and  beg  leave  to  refer  you  to  the  private  letter  of 
Che  president  on  the  subject. 

H.  T.  Blaohb,  OaBhier." 

And  on  the  same  day.  the  president,  Oavaroc, 
wrote  8chuchardt  A  Sons  a  letter  which  he 
gives  thus: 

"Kbw  Osleahb,  FebmaiT  16th,  1878. 
"Mess.  ScBucHARDT  A  SoKB,  Ncw  York: 

"In  your  letter  of  the  11th  instant  you  say: 
The  credit  of  $100,000  (one  hundred  thousand 
1362]  dollan),  d  decauwri,  was  predicated  upon  the 
de(>osit  of  New  Orleans  City  bonds,  and  on 
their  withdrawal  we,  of  course,  supposed  the 
afrrc'cment  canceled.'  You  know  that  ex- 
change at  New  Orleans  is  purchased  by  mak- 
ing advances  until  such  time  as  the  drafts  are 
delivered,  and  it  was  with  view  of  making  our 
mutual  transactions  more  active  that  we  asked 
this  credit,  *d  diamvert,'  at  the  time.  In  view 
of  your  remark  I  have  nothing  to  say,  except  to 
authorize  you  to  consider  a  portion  of  the  bonds 
belonging  to  my  firm,  which  you  have  in  your 
possession,  as  collateral  security  in  case  you 
should  not  be  covered  (en  ea$  de  dkouveri,) 

0.  Cavaboc,  Praft.*' 

On  behalf  of  Fry  the  f<dlowing  was  intro- 
duced as  the  original: 

"New  Obleaiyb,  the  15  Fmier^  1878. 
"Messieurs  F.  Schuchasdt  A  Sons,  New 
York: 

"Messieurs  &  Amis:  Dans  votre  lettre  du  11 
ct.  vous  dites:  The  credit  of  $100  M  K  dScouvert 
was  predicated  upon  the  deposit  of  New  Or- 
leans City  bonds,  and  on  their  withdrawal  we, 
ct  course,  supposed  the  agreement  canceled. 

"Vous  savez  que  le  change  K  New  Orleans 
est  achet^  en  faiaant  desavances  jusqu'A  ce  que 
les  traites  soient  livr^es  &  c'est  afin  d'activer 
no6  rapports  que  nous  vous  avions  demand^,  d 
Tcpoque,  ce  dfecouvert 

"D>evant  votre  observation,  il  n'v  a  rien  &  dire 
si  ce  n'est  de  vous  autoriserd  consider  comma 
security  collat^rale  une  partie  des  'bonds*  que 
vous  avez  d  ma  maison,  en  cas  de  d6couvert. 
"Votre  d6vou6,  C.  Cavaboc." 

And  which  is  translated  by  Mr  Wells  as  fol- 
lows: 

"New  Oblbans,  15  February,  1878. 
"Messrs.  F.  Sohuohabdt  &  8onB»  New  York: 
"Dear  Sirs:  In  your  letter  of  11th  inst.  you 
say  'the  credit  of  $100  yiUddieeuveTt  was  pred- 
icated upon  the  deposit  of  New  Orleans  City 
bonds,  and  on  their  withdrawal  we,  of  course, 
supposed  the  agreement  canceled.' 
iSflS;      "You  are  awarr  that  exchange  is  purchased 
'  at  New  Orleans  hj  making  advances  until  the 
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deliveiT  of  the  drafts,  and  it  was  for  the  pur- 
pose of  giving  activity  to  our  correspondence 
that  we  at  the  time  requested  this  dSeouvert, 

"In  the  face  of  your  observation  there  Is 
nothing  to  sav  except  to  authorize  you  to  con- 
sider a  part  of  my  firm's  bonds  which  you  have 
as  collateral  security  in  case  of  (unsecured^- 
uncovered)  balance  of  account 

"Yours  Truly,  a  Oataboc." 

Schuchardt  &  Sons  replied: 

"Nbw  Yobb.  Feb.  87, 1878. 
"To  the  Cashier  of  the  New  OHeans  BanUng 
Association,  New  Orleans: 
"In  reply  to  your  worthy  president's  letter 
of  the  15th  inst,  we  take  pleasure  in  authoria- 
iug  you,  in  accordance  with  the  terms  therein 
stated,  to  value  on  us  *d  dSeouvert*  for  a  sum 
not  exceeding  as  maximum  $100,000  (one 
hundred  thousand  dollars)  agamst  exchange 
purchases.  F.  Sohuohabdt  &  Sobb." 

In  the  summer  of  1878,  Cavaroc,  Jr..  had 
two  interviews  with  Wells,  in  New  York,  on 
his  way  to  and  from  Europe,  at  which  nothing 
was  said  about  these  bonds  "outside  of  a  pos- 
sible remark,  to  be  positive  that  nothing  had 
happened  to  our  trust  in  their  hands;"  but  the 
subject  of  the  amount  of  exchange  Schuchardt 
&  Sons  would  be  willing  to  negotiate  for  the 
firm  or  the  bank  was  mentioned,  ^n  agreement 
arrived  at  to  limit  certain  lines  of  oreGUt,  and  a 
memorandum  drawn  up  by  Walls,  in  French, 
or  partly  in  French  and  partly  in  English,  as 
follows: 

"Not  mon  than  £10  |  M  per  week  on  Ham- 
bro. 

"  Not  more  than  fr.  200  |  M  on  first  bankers 
of  Paris. 

"  As  much  business  paper  (in  French,  effete 
de  eommeroe)  as  shall  be  desired,  we  reserving 
the  right  (as  much  in  the  interest  of  the  banE 
as  in  our  own)  to  limit  the  amounts  on  any  one 
house. 

"When  the  bank  sends  the  drafts  of  the  bank 
on  third  parties  (Havre,  Bordeaux,  Marseilles,  1 364] 
etc. ,  etc)  it  must  put  in  the  hands  of  Messrs.  0. 
C.  &  Son,  in  trust  a  deposit  of  securities,  there 
to  remain  until  the  acceptance  or  the  payment, 
if  we  deem  proper  to  await  the  payment. 

"  Seignouret's  line,  fr.  500  I  M  (for  bank  and 
C.  C.  &Son)." 

This  must  have  been.  Wells  savs,  the  latter 
part  of  August  or  the  early  part  of  September, 
1873;  and  £bi8  is  oonfirmea  by  the  evidence  of 
C^varoo,  Jr.,  that  he  arrived  in  New  Orleans 
the  first  part  of  September." 

Mr.  Wells  thinks  he  received  a  letter  from  Mr. 
Cavaroc  dated  on  or  about  September  15,  and 
that  he  answered  under  date  of  September  19, 
1878,  and  Cavaroc  produces  a  letter,  as  follows: 

"  New  Yobb,  Sept  18, 1873. 
"  My  Dear  Mr.  Cavaboc: 

"I  have  sufficiently  explained  to  you,  on  your 
last  visit  here,  that  we  should  prefer  receiving 
from  the  bank  only  such  papier  as  it  should 
have  purchased,  and,  after  mature  considera* 
tion  and  consultation  with  Mr.  Schuchardt  who 
has  returned  some  days  since,  we  have  deter* 
mined  to  request  Uie  bank  to  Hmit  its  exchange 
business  with  us  to  the  forwarding  of  such 
drafts  made  by  third  parties  as  it  shall  deem 
proper  to  purchase;  and  we  beg  you  so  to  in- 
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form  the  bank  .  .  .  We  hope  that  the  bank 
shall  give  great  actiyity  to  its  operations  on  the 
above  basis,  and,  in  order  to  assist  it  as  much 
as  possible,  we  still  authorize  it  to  draw  against 
purchases  of  exchange,  and  in  advance  of  the 
remittances,  to  the  extent  of  $100,000,  on  the 
conditions  specified  in  the  letter  of  "Mi.  Cav- 
aroc  of  16th  February  last. 

"  Believe  me,  my  dear  sir  and  friend,  yours 
most  devotedly,  Lawrencb  Wblls. 

' '  Money  was  loaned  until  to-morrow  @  11 
per  cent ;  and  you  will  readily  understand  that 
It  is  no  fun  to  be  out  of  money,  as  we  are 
now.  The  system  which  I  propose  to  you 
above  will  in  a  measure  remedy  this,  because 
we  can  draw  as  soon  as  we  shall  receive  your 
telegram  advising  purchases.*' 

An  extract  from  the  minute  book  of  the 
bank,  September  20, 1878,  reads  as  follows: 

"Called  Meetinq. 
•*  New  Orleans  Nat.  Bankino  Ass'n, 

New  Orlkakb,  Sept.  20th,  1873. 

"Present:  C.  Cavaroc,  Pres't;  A.  Tertrou,  J. 
Aldige,  John  Rocchl,  H.  A.  Mouton,  P.  S. 
Wiltz,  L.  Haas,  Jr. 

*'  The  president  stated  that  the  object  of  the 
meeting  was  to  inform  the  board  of  the  un- 

Eleasant  state  of  affairs  in  general,  and  particu- 
iT\j  of  the  panic  then  prevailing  in  New  York. 
'*  The  suspension  of  Jay  Cooke  &Co.,  which 
was  already  announced,  and  which  no  doubt 
would  be  followed  by  many  others, would  surely 
tend  to  increase  the  present  uneasiness  and  ren- 
der our  monev  market  still  more  stringent.  He 
would  therefore. ask  the  board  to  suggest  or 
adopt  such  measures  as  in  their  Judgment  they 
would  think  expedient  to  avert  the  Impending 
crisis:  whereupon  it  was  unanimously — 


"  BeBolved,  That  all  precautionary  measures 
to  be  taken  be  left  entirely  to  the  discretion  of 
the  president,  the  board  nereby  ratifying  all 
that  may  be  done  by  him.    It  is  further — 

"Baolved,  That  with  a  view  of  securinj?  the 
president  agieiinst  any  eventual  loss  of  the  §82  7 
per  cent  City  of  New  Orleans  bonds  belonging 
to  the  firm  of  C.  Cavaroc  &  Son,  and  actually 
pledged  to  F.  Schuchardt  &  Sons,  agents  of  tfale 
bank  at  New  York,  as  collateral  security  for 
the  payment  of  all  foreign  exchange  bills  sent 
them  for  negotiation  and  by  them  indorsed, 
that  he  be,  and  is  hereby,  authorized  to  select 
as  guarantee  from  the  portfolio  of. the  bank 
such  papers  as  he  may  think  proper,  to  the  ex- 
tent of  ($100,000)  one  hundred  thousand  dol- 
lars. 

•'  On  motion,  it  is  further — 

'*  Bedolved,  That  the  board  hereby  tender 
their  thanks  for  the  aid  he  is  individually  lend- 
ing by  leaving  undisturbed  a  large  cash  balance 
($80,000),  eighty  thousand  dollars,  standing  to 
the  credit  of  0.  Cavaroc  &  Son  on  the  books  of 
the  bank. 

"  And  the  board  adjourned." 

October  4, 1878,  the  bank  and  Cavaroc  A  Son 
failed.  N.  W.  Casey  was  appointed  receiver 
of  the  bank,  and  Fran9ois  Laborde  and  Edward 
H.  Rejrnes  assignees  of  Cavaroc  A  Son.  Schu- 
chardt &  Sons  were  adjudicated  bankrupts 
February  10, 1876,  and  Charles  M.  Fry  was  ap 
pointed  their  trustee  in  bankruptcy. 

The  balance  due  from  the  New  Orleans  bank 
to  Schuchardt  &  Sons  on  October  4, 1878,  the 
date  of  the  failure,  adding  $8.20  interest,  from 
October  1,  was  $4,125.12,  which  was  increased, 
by  charging  back  protested  drafts  of  accept- 
ances and  some  minor  items,  to  $197,501.85,  tm 
per  the  following  account: 


Db. 

1878. 

Oot*r   L  To 

4.  ** 

7.  *• 

9.  *• 

14.  *• 

24. 

28. 


»• 


if.  W,  GoMtf,  lUeelmer  New  Orleans  NaVl  BanMno  Anoo* 

Charles  M.  Fry,  trustee. 

balance ^  $4J»  » 

days*  interest  on  $4,121.92, 0^7  per  cent 8  20 

unpaid  rem.  on  Nat^I  Park  Bank 8B8  8S 

protest  oharffeson rem.  on  Phila.,  $166.75 2  OS 


»4 


4. 


.  on  Phila.,  S166.^ 

»•     iioo 

$230.47  &  $180 


SOS 
4  18 


Nov'rl7.    *• 

M 

Deo*rS9.   ** 


1874. 
Jan'yia.   ** 


protested  drafts  on  G.  Honorat  &  Co. 

atHarseillee Tos  150,000 

10  per  cent  damages 16,000 

ros  165,00(V-487H    88,8iei$ 

unpaid  acceptances  of  8.  Frank  &  Go ^ U»B90QD 

protest  charges  on  same 1  81 

protested  drafts  on  SeignouretFreres&Co.^  Bordeaux,  p*ble  per         _  

Paris res  280,000 

10  per  cent  damages 25iM0 

res  275,000-487^    68,410  28 

protested  drafts  on  A.  Dutfoy  &  Co.,  at  Paris Tos  200,000  29  Nov»r,  TO 

165,000  10  Dec,  ** 
85,000  18  •*  ** 
10,000   19     •*      •• 

10  per  cent  damages 40,000 

res  440,000-487H 90,286  41 

$197^8$ 


From  this  debt,  certain  amounts  collected 
being  deducted,  a  balance  of  $180,62458  was 
left,  making,  with  $14,691.05  due  on  gold  ac- 
countf  a  total  indebtedness  from  the  bank  to 
Schuchardt  &  Sons  of  $195,815.68,  for  which 
a  certificate  was  issued  by  the  receiver  April  8, 
1879. 

Schuchardt's  cashier  testified: 

938 


"  The  drafts  on  Dutfoy,  Seignouret  and  Hon 
orat  were  foreign  exchange  bills  known  aa 
'clean' — that  is  unaccompanied  by  documents 
—drawn  by  the  New  Orleans  Banking  Associa- 
tion on  those  iMirties.  The  one  on  the  National 
Park  Bank  was  drawn  by  the  New  Orleans  Na- 
tional Banking  Association  to' settle  a  collection 
made.    The  bills  of  exchange  that  figure  up 
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on  the  gold  accoant  were  mainly  cotton  sbip- 
per's  exchange,  accompanied  by  bills  of  laa- 
fag." 

The  debit  balance  of  the  bank  on  the  sold 
accoant,  October  1, 1878, was  $68,281.17,  alter- 
wards  reduced  to  $14,691.05. 

It  appears  from  the  evidence  of  Casey  that 
Schuchardt  &  Sons,  or  Fry  their  assignee, 
claimed  about  $88,000  in  the  Union  Bank  of 
London  belong&g  to  tbe  I^ew  Orleans  bank, 
and  other  funds  in  the  hands  of  Dutfoy  &  Co. 
of  Paris,  amounting  to  forty  thousaivd  francs, 
and  that  at  the  time  of  tlie  failure  of  the  bank 
"certain  assets  belonging  to  the  bank  were  in 
the  hands  of  parties  claiming  to  hold  them  as 
collateral  security  for  the  indorsement  of  certain 
bills  of  exchange  which  had  been  ne^tiated 
through  Schuchardt  &  Sons,  said  bills  being 
drawn  by  the  bank  upon  Seignouret  Frdres  oi 
Bordeaux,  France.  Suit  was  brought  for  the 
recovery  of  these  assets,  which  resulted  in 
my  favor,  as  will  appear  by  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the  case 
of  Camty.  Sefiwshardt,  06  U.  S.  (6  Otto)  494 
[24:790]." 

In  that  case,  Mr,  Jtutice  Bradley,  delivering 
thec^inion  of  the  court,  said: 

^^huchardt  &  Sons  were  bankers,  in  New 
York,  through  whom  the  New  Orleans  Na- 
tionaJ  Biuiking  Association  was  in  the  habit 
of  drawing  on  foreign  houses,  and  who 
indorsed  and  disposed  ol  the  drafts,  or  trans- 
mitted them  for  collection,  and  made  ad- 
vances thereon.  They  were  thus  in  the  habit 
of  indorsing  and  advancing  on  bills  drawn 
by  the  bank  on  Seignouret  Frdres,  of  Bor- 
deaux. In  August  and  September  thev  be- 
came uneasy,  and  required  security;  and  it  was 
[368]  agreed  between  them  and  the  bank  that  they 
would  receive  and  indorse  drafts  on  Seignouret 
Fr^res,  and  accept  the  drafts  of  the  bank  on 
themselves  to  a  certain  limited  amount,  upon 
being  secured  by  a  pledge  of  commerdal  secu- 
rities, to  be  deposited  in  the  hands  of  Charles 
Cavaroc  &  Son.  In  pursuance  of  this  arrange- 
ment, on  the  17th  of  September  the  bank  trans- 
mitt^  to  Schuchardt  &  Sons  its  drafts  on  Seig- 
nouret Frires  to  the  amount  of  250,000  francs, 
at  the  same  time,  drew  on  Schuchudt  &  Sons 
against  said  drafts  for  the  sum  of  $50,000.  On 
the  same  day,  or  the  day  following,  securities 
of  the  bank  to  the  amount  of  $60,000  were  se- 
lected by  the  note  clerk,  by  direction  of  Charles 
Cavaroc,  president  of  the  bank,  put  into  an 
envelope  indorsed  with  the  name  of  Schuchardt 
Sb  Sons,  and  handed  to  Cavaroc,  who  handed 
them  to  the  cashier;  and  thereafter  they  were 
treated  in  precisely  the  same'  manner  as  the  se- 
curities which  were  selected  for  the  Credit 
Mobil  ier  and  the  Park  Bank,  as  shown  in  the 
cases  which  have  Just  been  decided." 

October  9, 1873,  Cavaroc  <&  Son  telegraphed 
Schuchardt  A  Sons: 


« 


Nrw  Oblbaks,  Oct  9, 1878. 
••  F.  Schuchardt  &  Sons,  New  York: 

"Please  deliver  to  L.  Monrose  two  hundred 
and  thinr  bonds,  one  thousand  dollars  each. 
City  of  Kew  Orleans  seven  per  cent,  held  in 
trust  for  us. 

"  C.  Cavaboc  &  SOH." 
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Monrose  replied: 

"Nbw  York,  Oct.  9, 1878. 
"  C.  Cavaroc  &  Son,  New  Orleans: 

"Schuchardt  refuses  delivering;  says  you 
pledged  as  security  for  bank. 

"L.  Monrose." 

And  Schuchardt  &  Sons  telegraphed: 

"  New  York,  Oct.  9th,  1878. 
"  C.  Cavaroc  &  Son,  New  Orleans: 

"  According  to  your  written  authority  we 
hold  New  Orleans  City  bonds  as  collateral  se- 
curity against  Bank  of  New  Orleans.  We  in« 
sist  on  your  deliverinc;  to  Keynes  the  bills 
receivable  held  by  you  in  trust.  Answer;  also 
reply-about  bill  lading  per  Queenslown. 

F.  Schuchardt  &  Sons." 

October  11,  Cavaroc  &  Son  wrote  Schuo> 
hardt  &  Sons: 

"New Orleans,  Oct  11.  1878. 
"Mess.  F.  Schuchardt  &  Sons,  New  York: 

"  Gentlemen:  'According to  your  written  au» 
thority  we  hold  New  Orleans  City  bonds  as  col- 
lateral security  against  Bank  of  New  Orleans/ 

**  By  this  phrase  you  seem  to  imply  that  our 
282  bonds  ought  to  serve  as  a  guarantee  to  you 
for  the  reimbursement  of  all  kinds  of  debts  and 
of  all  sums  due  by  the  bank. 

"  In  response  we  refer  you  to  the  letter  of  our 
senior  partner,  C.  Cavaroc,  February  15th  last, 
which  you  yourselves  invoke  as  the  authority 
on  which  you  base  your  rights  ('  according  to 
your  written  authority.*) 

"  Our  authority  is  contained  in  the  following 

terms: 

"  '  In  your  letter  of  the  11th  inst.  you  say: 
"  The  credit  of  $100,000  d  dicouvert  was  pre- 
dicated upon  the  deposit  of  New  Orleaos  City 
bonds,  and  on  their  withdrawal  we,  of  course, 
gupposed  the  agreement  canceled." 

"  •  You  know  that  exchange  at  New  Orleans 
is  purchased  by  making  advances  until  such 
time  as  the  drafts  are  delivered,  and  it  was  with 
a  view  of  making  our  mutual  transactions  more 
active  that  we  aSked  this  credit  d  dieautert  at 
the  time. 

"  '  In  view  of  your  remark,  I  have  nothing 
to  say  except  to  authorize  you  to  consider  a 
portion  of  the  bonds  belonging  to  my  firm, 
which  you  have  in  your  possession,  as  collat- 
enl  security  in  case  you  should  not  be  cov» 

ered.' 

"You  see  that  according  to  the  authority 
which  you  invoke  you  have  no  right  to  cover 
yourself  by  means  of  these  bonds,  except  those 
uncovered  sums  for  which  you  might  not  have 
received  the  paper  against  which  thev  were 
drawn  at  the  moment  of  the  demand  for  the 
restitution  of  the  bonds. 

"  According  to  the  books  of  the  bank,  which 
correspond  within  a  few  cents  with  the  account 
current  rendered  by  you  under  date  of  Oct. 
1st,  it  appears  that  lul  the  drafts  which  the  bank 
has  maoe  on  you  up  to  this  day  have  been  prop* 
erly  covered,  and  that  is  all  we  guaranteed  by 
the  deposit  of  our  bonds. 

"  These  bonds  are,  then,  at  this  moment  re- 
leased, and  we  renew  the  order  that  you  deliver 
them  to  L.  Monrose,  who  is  requested  to  receive 
them.  Yours,  &c., 

C.  Cavaroc  &  Son." 

The  following  detnitionB  ot  "d  decouverV^ 
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with  transIatioDS,  were  furnished  by  counsel 
for  Dumont  A  Co.: 

**  Credit  d  dScouvert:  Avanees  faites  par  ac 
•eeptatiofu  on  par  dSboun  de  eais$e,  $ans  itre 
garantieB  par  eonnaisaements  des  marchandiut 
consign  fes  ou  de»  eontre-valeun, 

*'  Larousse,  Qrand  DicUonndre  XJniyersel. 

**7ran$lation:  Advances  made  by  accept- 
ances or  cash  disbursements,  which  (advances) 
are  not  covered  by  bills  of  lading,  consigned 
goods  or  other  securities." 

So  Littr6,  Dictionnaire  de  la  Langae  Fran- 
^isc: 

**A  dScouvert,  Terme  de  commerce:  Are  d 
decouvert,  Sire  en  avanee,  n' avoir  aueune  gar- 
antie  des  avaneea  fa%te$,  (A  dccouvert,  com- 
mercial expression.  To  be  *k  decouvert/  is  to 
be  in  advance,  to  have  no  guaranty  of  the  ad- 
vances made.)" 

So  in  the  Dictionnaire  de  TAcadimie: 

**A  decoutert,  JSiPre  d  deeoufteri,  signifle  en 
terme  de  commerce,  n'avoir  aucun  gage, 
'aucuoe  ^rantie  par  sacreance.'  (To  oe  a 
df^couvert  signifies  to  have  no  pledge,  no  secur- 
ity, for  one^  claim)." 

So,  too,  Bescherelle,  Dictionnaire  Nationale: 

•*  Commerce.  Are  d  decouvert:  N*avoir 
cueun  gage  de  m  crSanee,  (Commerce;  to  be 
•4  decouvert:*  to  have  no  security  or  pledge 
for  one's  claim.)" 

Mr.  Wells  ^ves  this  as  from  the  French  dic- 
tionary of  A.  Spiers,  19th  ed.,  Bamard,  Baodry 
*  Co.,  12  Rue  Bonaparte,  Paris,  1866: 

** Decouvert,  n.  m.  1  (com.)  (of  accounts),  un- 
covered balance." 

Cavaroc,  Senior,  testifies: 

"  There  is  a  usage  and  meaning.  The  words 
[871]  *4(f«»ttc^r<' we  use  more  frequently  in  French 
than  ^  credit.'  If  I  write  in  French  to  ask  an 
open  credit  to  a  banker  I  will  merely  ask  him: 
'  Let  me  draw  on  you  d  decouvert  for  one  or 
two  hundred  thousand  dollars.'  If  I  say  to  the 
banker,  *  I  will  cover  you  with  exchange  to 
that  amount,'  as  soon  as  I  cover  to  that  amount 
it  is  finished.  I  don't  owe  a  cent  to  that  amount, 
d  decouvert  is  closed,  and  I  have  a  right  to  go 
on  again.  It  is  a  revolving  credit.  For  m- 
stance,  with  Schucbardt,  suppose  I  draw  to<lay 
f  IOO.QnOO  on  Schuchardtand  it  ^as d  decouvert, 
and  the  next  momine  or  day  after  I  sent  to 
Schuchardt  $100,000  of  exchange  bought  from 
different  houses  here,  my  d  decouvert  is  finished 
— it  is  closed.  As  soon  as  I  have  remitted  ex- 
change for  the  $100,000  draft  of  the  day  ore- 
ceding  the  d  decouvert  is  closed.  Schuchardt  is 
covered  then.  On  the  same  day  or  next  morn- 
ing I  have  a  right  to  draw  $100,000  and  cover 
again.  As  soon  as  I  have  remitted  $100,(X)0 
exchange  I  bnve  a  right  to  draw  again.  There- 
fore, when  the  bank  remitted  exc&nge  to  cover 
T\  bat  the  bank  had  drawn  under  that  credit,  d 
<ircouvcrt,  the  guarantee  made  bv  me,  C.  Cava- 
roc, censed,  and  the  right  to  hold  these  bonds 
ceased  under  that  guarantee."  ...  **  I  desire 
to  say,  in  explanation  of  the  'd  decouvert' 
lipoki  o  of  in  my  testimony,  that  it  had  no  rela- 
tion to  guarantee  and  to  payment  of  the  ex- 
change remitted  by  tlio  bank,  nor  of  the  solv- 
ency of  tlie  drawers  or  indorsers  or  acceptors, 
but  moreiy  embraced  remittance  of  exchange 
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by  the  bank.  This  is  the  sifipification  of  the 
words  *d  decouvert'  here  and  in  FraDce,  and  in 
the  letters  sent  and  received  br  me,  extracts  of 
which  are  annexed,  the  words  are  so  under- 
stood." 

The  balance  of  account  claimed  by  8chuo> 
hardt  <&  Sons  as  due  from  Cavaroc  &  Son  Jan- 
uary 12tb,  1874, was  $7,454.22,  to  which  certain 
costs,  disbursements,  and  counsel  fees,  and  a 
layment  in  settlement  of  a  Judgment  on  a 

10.000  draft  dravni  on  them  by  CTavaroc  & 

n,  were  added,  with  interest,  makin/r  tbe 
amount  December  19,  1882,  some  $25,715.22. 
The  amount  proved  up  by  Schuchardt  &  Sons 
against  the  New  Orleans  Bank  was  $195,315.^, 
as  has  been  stated.  Upon  this  amount  divi- 
dends bad  been  paid  before  final  decree  to  tbe 
amount  of  $117,189.88. 

Tbe  circuit  court  held  that  the  bonds  were 
pledged  lo  secure  Schuchardt  &  Sons  for  any 
overdrafts  of  the  bank  which  might  from  time 
to  time  arise,  to  the  extent  of  $100,000,  and 
that  Schuchart  &  Sons  were  entitled  to  hold 
the  bonds  subject  to  the  pledge  to  the  bank,  as 
security  for  tbe  indebtedness  of  Cavaroc  &  Son, 
by  virtue  of  a  banker's  lien,  18  Fed.  Ren.  428; 
and,  further,  that  Cavaroc  &  Son  had  pledged 
the  bonds  to  secure  the  whole  indebteaness  of 
the  bank  to  Schuchardt  &  Sons,  with  a  limita- 
tion on  the  extent  of  the  liability,  and  had  not 
f>ledffed  them  to  secure  a  limited  part  of  the 
ndebtedness,  and  that  therefore  the  dividends 
were  not  to  be  applied  ratably,  but  the  bonda 
could  only  receive  the  benefit  of  any  reoeipta 
from  dividends  after  the  indebtedness  had  been 
paid  down  to  $100,000, 14  Fed.  Rep.  293. 

The  original  bill  was  ordered  dismissed  by 
the  court  tua  tponte  on  tbe  ground  of  want  of 
lurisdiction  in  equity,  DumorU  t.  Fr^f,  12  Fed. 
Rep.  21,  but  retained  upon  amendment.  No 
objection  on  this  around  appears  to  have  been 
raued  by  the  de^ndants  until  upon  hearing 
here.  As  to  aUowanoe  of  interest,  see  18  Fed. 
Rep.  578. 

Mr,  Jno.  E.  Pa^aona*  for  Reynea»  as- 
signee: 

The  bonds  were  not  subject  to  a  banker's  lien. 
The  lien  does  not  exist  where  an  agreement, 
express  or  implied,  or  tbe  conduct  of  the  par- 
ties, is  inconsistent  with  its  assertion. 

Cent.  yat.  Bank  v.  Conn.  Mut,  L.  Ins.  Co. 
104  U.  S.  54, 71  (26:693, 700);  Duncan  v.  Brtn- 
nan,  88  N.  Y.  487;  Neponset  Bank  v.  Ldand,  5 
Met.  259:  Story,  Agency,  §  381;  Vanderzee  v. 
Willis,  Z  Bro.  (Jh.  21;  Brandao  v.  BameU,  3 
Man.  G.  &  S.  519;  Grant  v.  Taylor,  8  Jones  <& 
S.  338,  affirmed  in  52  N.  Y.  627;  Wyckoff  v  Anr 
thony,  9  Daly.  417;  ZeUe  v.  German  8av.  InU, 
4  Mo.  App.  401. 

Tbe  pledge  became  discharged. 

Action  by  a  party  secured  which  increases 
the  hazard  of  the  surety,  discharges  the  se- 
curity. 

Chitty,  Cont.  461. 

Meure.  Jajiiea  €•  Carter  and  John  K« 
Bowara*  for  Fry,  trustee: 

A  banker  has  a  lien  upon  all  funds  and  se- 
curities in  bis  possession  for  the  payment  of  a 
balance  due  to  him  on  his  general  account  with 
a  customer,  unless  it  appear  that  tbe  funds  or 
securities  are  held  by  him  for  a  purpose  incon- 
sistent with  such  lien. 
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Davii  ▼.  Boioiker,  6  Term  Bep.  488;  Bolkmd 
▼.  Byarave,  Ry.  &  M.  278;  Brandao  y.  BMrntU, 
18  Clark  &  F.  787;  «^n^«  ▼.  Pgopereome,  1 
Johns.  (EDgO  480;  Be  European  Bank,  L.  R.  8 
Oh.  41;  Be  Oeneral Pronident  Aetur.  Oo.lu'R. 
14  Eq.  507;  Stoiy,  Agency,  §  891;  Jones,  Liens, 
$  241  et  eeq. 

The  party  to  whom  the  debt  is  not  due  so 
that  it  can  be  set  off  is  entitled  to  hold  as  a  se* 
curity  where  his  debtor  is  insolvent  what  he 
might  hold  as  secoritY  if  the  debt  were  due. 

1  Jones,  Liens,  g  246;  Ford  ▼.  ThomUm,  8 
Lei^rh,  695;  Fourth  Nat,  Bank  ▼.  City  Nat, 
Bank,  68  111.  896;  BoihstMd  ▼.  Mack,  &  Hun, 
72;  2  Story,  Eq.  Jnr.  §§  1481-1444. 

The  decree  of  the  court  declaring  the  bonds 
subiect  to  a  lien  for  the  payment  of  the  residue 
of  tne  debt  remaining  unpaid  after  the  applica- 
tion of  the  entire  amount  of  the  diTidenos,  was 
correct 

Eat  parte  Bu^orth,  10  Yes.  Jr.  409;  Wright 
▼.  MoHeu,  11  Yes.  Jr.  12;  EUU  ▼.  Emmanua, 
L.  R 1  Exch.  Div.  157;  Ex  parU  Hope,  8  Mon. 
D.  &  DeG.  720,  8  Jur.  1128;  Midland  Banking 
Co.  V.  mambere,  88  L.  J.  N.  8.  Ch.  478. 

Mr,  Edgar  A.  Hutehine  and  Frederiek  R« 
Coadert,  for  Dumont  et  al.: 

The  court  erred  in  holding  that  Schuchardt  & 
Sons,  or  their  assignee  in  bankruptcy,  were  en- 
titled to  a  banker's  lien  against  Charles  Cavaroc 
&  Son  upon  the  bonds  issued  for  the  balance 
due  from  Cavaroc  to  Schuchardt 

Orant  v.  Taylor,  8  Jones  &  8.  888,  afQrmed 
in  52  N.  Y.  627. 

The  banker's  lien  does  not  extend  to  all  se- 
curities happening  to  be  in  the  banker's  hands 
for  any  purpose. 

Petrie  v.  Mvere,  64  How.  Pr.  518;  Story, 
Agency,  |g  880-81;  Neponeet  Bank  ▼.  Leland, 
5  Met:  259;  Grant,  Banking,  168;  8  Pars.  Cont 
262;  Duncan  ▼.  Brennan.  88  N.  Y.  487;  T^c*. 
2^v.  Anthony,  9  Daly,  417,  affirmed  in  90  N. 
Y.  442.  See  also  note,  collection  of  cases  on 
banker's  lien,  88  Moak,  Eng.  Rep.  824. 

A  general  lien  for  a  balance  of  accounts  is 
founded  on  custom,  and  is  not  favored. 

2  Kent,  Com.  12th  ed.  686. 

Mr,  ChirfJuitiee  Falter  delivered  the  opin- 
ion of  the  court: 

The  circuit  court  held  that  Cavaroc  A  Son 
had  pledged  the  bonds  to  Schuchardt  &  Sons 
as  security  for  any  unpaid  balance  of  account 
due  from  the  New  Orleans  Bank,  with  a  limit- 
ation to  $100,000  on  the  amount  for  which  the 
bonds  should  be  held  liable.  The  unpaid  bal- 
ance was  ultimately  placed  at  $195,815.68.  The 
larger  part  of  this  oalance  resulted  from  charg- 
ing back  ti)e  drafts  on  Seignouret  Frdres  &  Co. , 
Honorat  &  Co.,  and  Dutfoy  Ss  Co.,  which 
amounted,  damages  included,  to  over  $180,000. 
The  inquiry  therefore  presents  itself,  on  this 
branch  of  the  case,  whether  Schuchardt  &  Sons 
had  a  lien  upon  the  bonds  to  secure  these  drafts 
In  virtue  of  an  agreement  to  that  effect  with 
Cavaroc  &  Son. 

When  Schuchardt  A  Sons,  on  the  9th  of  Oc- 
tober, 1878,  refused  to  deliver  the  bonds  on  the 
order  of  Cavaroc  A  Son,  they  placed  their  re- 
fusal upon  the  ground  that  '^acco^ding  to  your 
written  authority  we  hold  New  Orleans  City 
bonds  as  collateral  security  against  Bank  of 
New  Orleans,"  and  Wells,  a  member  of  the 
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Arm,  testifies  that  the  only  written  authori^ 
was  the  letter  of  Cavaroc  of  February  15, 1878. 
The  letter  thus  appealed  to  as  embodying  the 
authority  relied  on  must  be  examined  m  the 
light  of  the  correspondence  of  which  it  forms 
so  important  a  part  As  early  as  l>ecember, 
1871,  Schuchardt  A  Sons  had  by  letter  author- 
ized the  bank  to  draw  upon  them  *'in  advance 
of  remittances  to  the  extent  of  $100,000  (one 
hundred  thousand  dollars),  with  the  under- 
standing  that  such  drafts  are  to  represent  ex- 
change oought  and  paid  for,"  and  in  February, 
1878,  when  the  bank  asked  "are  we  still  au- 
thorized to  draw  d  dSeouvert,  $100,000  (one 
hundred  thousand  dollars),  against  purchases  of 
exchange  advised  by  wire,  the  answer  was, 
"The  credit  of  $100,000  (one  hundred  thousand 
dollars)  d  dSeoutert  was  predicated  upon  the 
deposit  of  New  Orleans  City  bonds,  and  on 
their  wiU)drawal  we.  of  course,  supposed  the 
agreement  canceled.'' 

This  assertion  as  to  the  deposit  of  bonds  was 
denied  by  the  cashier,  and  he  then  referred 
Schuchardt  A  Sons  to  a  letter  from  the  presi- 
dent, and  that  letter  is  the  one  in  question. 
After  quotinff  fr^m  Schuchardt* s  letter  of  Feb- 
ruary 11.  ih&i  statement  that  the  one  hundred 
thousana-dollar  credit  was  predicated  on  the 
deposit  of  New  Orleans  Ci^  bonds,  Cavaroc 
thus  proceeds:  "You  know  that  exchanji:e  at 
New  Orleans  is  purchased  by  making  advances 
until  the  drafts  are  delivered,  and  it  was  in  or- 
der to  accelerate  our  transactions  that  we  re- 
quested that  credit  of  you  at  that  time.  In  view 
of  your  suggestion,  there  is  nothing  to  be  said, 
except  to  authorize  you,  in  caseyou  are  uncov- 
ered, to  treat  as  coluttenil  security  a  portion  of 
the  bonds  in  your  possession  belonging  to  my 
firm."*  And  to  this  Schuchardt  A  Sons  re- 
sponded to  the  bank,  that  '*In  accordance  with 
the  terms  therein  stated"  (».  0„  in  Cavaroc's 
letter),  the  bank  might  value  on  them  "*dde- 
eoutert,'  for  a  sum  not  exceeding  as  maximum 
$100,000  (one  hundred  thousand  dollars)  against 
exchange  purchases."  Thus  the  written  au- 
thority relied  on  was  In  no  respect  different 
from  the  understanding  in  the  beginning,  as 
shown  by  the  letter  of  1871,  that  the  drafts  to 
be  drawn  by  the  bank  on  the  Schuchardts  were 
"to  represent  exchange  boueht  and  paid  for," 
and  the  bonds  were  to  be  heM  under  the  letters 
of  February,  1878,  as  collateral  to  advances  by 
the  Schuchardts  before  remittances  of  the  ex- 
change. And  as  late  as  September  19,  1878, 
Wells  wrote  that  Schuchardt  A  Sons  still  au- 
thorized the  bank  "to  draw  aeainst  purchases 
of  exchange,  and  in  advance  of  the  remittances, 
to  the  extent  of  $100,000,  on  the  conditions 
specified  in  the  letter  of  Mr.  Cavaroc  of  15th 
February  last" 

"Exchange  bought  and  paid  for,"  meant 
bills  drawn  against  shipments,  and  purchased 
by  advances  made  to  the  shippers  upon  the 
strength  of  documents  to  be  furnished  oy  them 
wiUi  the  bills,  to  repay  the  advances  so  made. 

*^you8  saves  que  le  ohanire  A  New  Orieans  est 
aohet^  en  faisant  dee  avanoes  Jusqu*^  oe  que  les 
traltes  solent  Uvr^es  k  o*ett  afln  d*activer  noe  n&p- 
Dorts  que  nous  vousavionB  demand^,  ATepoque,  oe 
aeoouvert 

**Devant  votre  oheerration,  f  1  D*y  a  rien  a  dire  tA 
oe  n*est  de  vous  autoiifler  A  oousiderer  oomme  se- 
ourite  collat^rale  une  pariie  des  *  bonds*  que  vous 
aves  a  ma  malsoD,  en  oas  de  deoouvert** 
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It  was  to  enable  the  bank  to  make  such  ad- 
vances in  New  Orleans  tbat  Scbucbardt  & 
Sons  on  their  part  advanced  to  the  bank,  and, 
to  assist  the  ba^k,  Cavaroc  &  Son  were  willing 
to  and  did  pledge  the  bonds  as  collateral,  to  a 
majdmum  of  |lOO,000.  The  understanding 
was  ti^at  the  bonds  should  be  held  as  collateral 
while  Scbucbardt  &  Sons  were  uncovered,  that 
is  to  say,  not  covered  bv  the  remittance  of  ex* 
change  purchased,  the  bonds  thus  being  used 
to  bndge  the  interval  between  making  the  ad- 
vances and  the  receipt  of  the  drafts  with  biUs 
of  lading  attached  by  Scbucbardt  &  Sons. 

The  transactions  between  Scbucbardt  &  Sons 
and  the  bank  were  very  large,  reaching,  it  is 
true,  only  about  $700,000  during  the  month  of 
September,  but  amounting  to  millions  during 
the  year;  in  fact.  Wells  testifies  that  sometimes 
the  bank  sent/'over  a  million  in  one  day." 
[384]  The  parties  were  dealing  in  ezchanse  to  their 
mutual  profit;  and  all  that  Scbucbardt  &  Sons 
stipulated  for,  and  all  that  Cavaroc  &  Son 
agreed  to,  was  that  the  bonds  should  be  held 
as  security  while  the  merchandise  was  being 
purchased  and  shipped,  and  drafts  against  the 
shipments  transmitted  to  Schuchardt  &  Sons  in 
liq^dation  of  their  advances. 

We  do  not  understand  that  Schuchardt  & 
Sons  were  doing  business  absolutely  without 
risk,  nor  that  Cavaroc  &  Son,  in  view  of  the 
course  of  business,  we1:e  regarded  as  called 
upon  to  guarantee  Schuchardt  &  Sons  at  all 
events.  The  latter  had  the  drawers,  the  draw- 
ees, the  indorsers  and  the  merchandise  itself 
to  rely  on;  and  there  is  nothing  in  the  letters 
or  the  testimony  to  indicate  that,  in  addition  to 
all  this,  they  demanded,  as  to  such  drafts,  oth- 
er security.  If  a  draft  had  gone  forward  with 
bill  of  ladinff  attached,  and  the  drawees  re- 
fused to  receive  the  consignment  and  accept 
the  draft,  and  were  otherwise  under  no  obliga- 
tion to  do  80,  and  the  proceeds  of  the  shipment 
sold  for  less  than  the  amount  of  the  draft,  or 
if  the  acceptors  became  insolvent,  and  loss  was 
thereby  occasioned,  Schuchardt  &  Sons,  though 
they  might,  if  such  was  the  course  of  business, 
charge  back  the  difference  to  the  bank,  could 
not,  upon  this  evidence,  daimlhat  these  bonds 
were  security  to  make  good  a  deficiency  so 
created,  and,  even  if  they  could,  no  such  de- 
ficiency is  shown  to  have  occurred. 

Upon  what  basis  then  can  it  be  held  that 
drafts  drawn  by  the  bank  directly  on  Seignou- 
ret  Fr^res  &  Co.,  Bordeaux,  Honorat  &  Co., 
Marseilles,  and  Dutfoy  &  Co.,  Paris,  "unac- 
companied by  documents,"  were  secured  by  the 
bonds  of  Cavaroc  &JSon  and  Dumont  &Co.  by 
•'written  authority." 

The  drafts  on  Seignouret  Fr^res  &  Co.  ap- 
pear to  have  been  drawn  September  17,  1878, 
for,  with  damages,  $56,410.20,  but  the  dates 
of  the  other  drafts  are  not  given,  and  the  ac- 
count between  the  bank  and  Schuchardt  & 
Sons,  prior  to  the  first  of  October,  1878,  is  not 
before  us.  The  drafts  on  Dutfoy  &  Co. 
amounting,  with  damages,  to  $90,256.41,  were 
protested  November  29,  December  10, 18,  and 
19.  The  drafts  on  Honorat  &  Co.  were  protested 
October  28.  No  evidence  is  adduced  on  behalf 
of  Schuchardt  &  Sons'  trustee  in  bankruptcy 
[385]  as  to  the  length  of  time  on  which  these  drafts 
were  drawn .  We  believe  we  are  justified ,  then, 
in  assuming  that  it  was  after  the  interview  be- 


tween  Cavaroc,  Jr.,  and  WeUa.  placed  by  the 
latter  as  transpiring  the  last  of  August  or  first 
of  September,  when  it  was  agreed  that  the 
amounts  of  business  paper,  that  is,  according 
to  Wells,  "bills  of  exchange  drawn  against 
shipments,"  which  they  would  take,  Schuch- 
ardt &  Sons  might  limit,  and  the  limitation 
was  directly  imposed  of  "not  more  ttian  £10  | 
M  per  week  on  nambro,"  and  "not  more  than 
fr.  200  I  M  on  first  bankers  of  Paris:"  and, 
further,  that  when  the  bank  sent  "the  drafts  of 
the  bank  on  third  parties  (Havre^  Bordeaux, 
Marseilles,  etc.,  etc.),  it  must  put  m  the  handa 
of  Messrs.  C.  0.  <&  Son,  in  trust,  a  deposit  of 
securities  there  to  remain  until  the  acceptance 
or  the  payment  if  we  deem  proper  to  await  the 
payment."  This  was  an  arrangement  made  by 
Scbudiardt  &  Sons  and  evidenced  by  a  memo- 
randum prepared,  not  by  Cavaroc,  but  by  Wella. 
It  was  not  Cavaroc  &  Son,  acting  with  refer- 
ence to  the  bonds,  who  sought  this  agree- 
ment, but  Schuchardt  <&  Sons,  acting  for  their 
own  protection  in  reference  to  transactions 
other  than  those  with  which  the  bonds  were 
connected.  The  drafts  of  the  bank  on  third 
parties  were  not  exchange  bought  and  paid  for» 
nor  were  drafts  drawn  by  the  bank  on  Schu- 
chardt &  Sons  agfdnst  these  bills  drawn  by  it 
directly  on  Europe,  advances  made  by  Sdiu- 
chardt  &  Sons  against  "purchases  of  exchange 
advised  by  telegraph."  Schuchardt  &  Sons 
could  have  had  no  expectation  of  receiving 
another  set  of  bills  drawn  against  shipments  to 
repay  advances  made  to  the  bank  on  these 
"clean"  bills  already  in  their  hands.  They 
must  have  relied,  as  to  these  bills,  upon  the 
credit  of  the  bank,  the  indorsers  and  the  draw- 
ees, and  other  securities  deposited  in  the  hands 
of  Cavaroc  &  Son;  and  when  Schuchardt,  who 
appears  to  have  been  out  of  town,  returned, 
and  it  was  concluded  to  limit  their  operations, 
Wells  writes  to  Cavaroc  that  they  had  "deter- 
mined to  request  the  bank  to  limit  its  excbause 
business  with  us  to  the  forwarding  of  such  drafts 
made  by  third  piuties  as  it  shall  deem  proper  to 
purchase."  There  is  no  intimation  up  to  the 
19th  of  September  that  Schuchardt  &  Sons  re- 
garded the  bonds  as  pledged  for  anything  ex- 
cept the  remittance  of  exchange  created  by 
drafts  against  shipments.  The  transactions  in 
purchasing  such  exchange,  and  trai^Bactiona 
m  the  way  of  accommodation  to  the  bank,  or 
of  the  purchase  of  its  own  drafts  on  Europe, 
were  kept  perfectly  distinct,  so  far  as  appears. 
Cavaroc,  Jr.,  testifies  that  in  his  interview  with 
Wells,  late  in  August  or  the  first  of  September, 
when  it  was  agreed  that  if  the  bank  sent  iu 
own  drafts  there  must  be  a  deposit  of  securities 
to  insure  their  acceptance  or  payment,  no  agree- 
ment was  made,  verbal  or  otherwise,  in  refer- 
ence to  these  bonds,  and  nothing  said  about 
them,  other  than  perhaps  a  casual  remark. 
Wells  does  not  deny  this,  although  he  says  he 
feels  "quite  confident  they  were  alluded  to." 
But  for  a  resolution  purporting  to  have  been 
passed  by  the  directors  of  the  bank  on  the  20th 
of  September,  there  would  be  absolutely  no  ev- 
idence in  this  record  that  the  bonds  were  to  be 
or  bad  ever  been  held  as  security  for  drafts 
drawn  by  the  bank  directly.  These  bonds  did 
not  belong  to  the  bank.  They  were  largely 
owned  by  Dumont  &  Co.  They  had  never 
been  used  except  upon  a  direct  order  frbm 
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Oavaroc  &  Son.  A  distinct  agreement  wilb 
the  latter  that  tbey  should  be  held  for  the 
debts  of  the  bank  must  be  shown  in  order  to 
the  msiotenance  of  a  lien  upon  them.  The 
resolution  does  say  that  the  hemk,  in  order  to 
secure  its  president  a/eainst  "any  eyentual  loss" 
of  the  bonds  "belonging  to  the  firm  of  0.  Cav- 
aroc  &  Son,  and  actually  pledfl;ed  to  F.  8chu- 
cbardt  &  Sons,  agents  of  the  bank  at  New  York, 
as  collateral  security  for  the  payment  of  all  f or> 
eign  exchange  bills  sent  them  for  negotiation, 
and  by  them  indorsed/'  therein  authorizes  him 
"to  select  as  guarantee  from  the  portfolio  of  the 
bank  such  papers  as  he  may  think  proper,  to 
the  extent  of  ($100,000)  one  hundred  thousand 
dollars/'  and  that  statement  may  be  inconsist- 
ent with  the  theory  that  all  the  bonds  were 
pledged  for  was  simply  until  remittances  of  ex- 
change  actually  bought  and  paid  for  were  made; 
but  when  we  consider  the  circumstances  under 
which  Cayaroc  was  situated,  that  resolution, 
under  which  securities  to  the  amount  of  $100, 
000  were  to  be  put  into  his  hands,  which  might 
be  held  to  secure  drafts  drawn  by  the  bank  it- 
[887]  self,  in  accordance  with  the  agreement  with 
Schuchardt  &  Sons  of  the  last  of  August  or  first 
of  September,  does  not  appear  to  us  to  over- 
come the  written  and  other  evidence  as  to  the 
actual  transaction. 

There  is  no  element  of  estoppel  about  it,  and 
it  is  a  mere  question  whether  a  resolution  of 
that  kind  passed  when  both  Cavaroc  d;  Son  and 
the  bank  were  on  the  brink  of  bankrtiptcy, 
should  be  taken  as  evidence  of  such  cogency  as 
to  overthrow  all  the  correspondence  and  testi- 
mony to  the  contrary.  Itmay  go  to  the  credi- 
bility of  Cavaroc,  it  is  true.  He  may  have  told 
one  story  on  the  stand  under  oath,  and  may 
have  tofd  his  directors  another  story  in  the 
bank,  although  it  does  not  appear  that  he  drew 
the  resolution  or  was  consulted  as  to  the  par- 
ticular language  in  which  it  should  be  couched. 
The  facts  as  we  hold  them  to  be  were,  that  the 
bonds  had  been  pledged,  to  the  extent  of  $100, 
000,  as  collateral  to  the  remittance  of  exchange, 
and  that  it  had  been  agreed  with  Schuchardt  <& 
Sons,  by  Cavaroc  on  behalf  of  the  bank,  that, 
In  relatiOB  to  drafts  drawn  by  the  bank  direct- 
ly, other  securities  should  be  put  in  the  hands 
of  Cavaroc  &  Son  to  secure  such  last  named 
drafts.  Cavaroc  therefore  needed  to  have  a  res- 
olution of  the  bank  that  he  might  take  from 
Its  portfolio  those  additional  securities,  and  the 
fact  that  the  language  of  the  resolution  is 
broader  than  the  terms  of  the  pledge,  or  that  it 
was  inartificially  drawn,  or  that  it  misrepre- 
sented the  ownership  of  the  bonds,  does  not 
entitle  it  to  the  weight  attributed  to  it  on  the 
argument.  As  against  third  parties,  the  terms 
of  a  resolution  of  the  directors  of  a  national 
banking  association,  when  the  exigencies  of  a 
financial  crisis  are  upon  them,  in  the  attempt 
to  prefer  one  of  the  bank's  ofi^cers,  cannot 
properly  be  regarded  as  decisive  upon  the  ques- 
tion of  the  facts  actually  existing  in  respect  to 
fuch  third  parties  in  a  given  case,  and  Dumont 
A  Co.  and  the  general  creditors  of  Cavaroc  & 
Son  ought  not  to  be  foreclosed  by  CavsuWs 
presence  when  this  resolution  was  passed.  Be- 
tides, it  is  not  inconsistent  with  the  terms  of  the 
resolution,  to  oonfine  the  reference  to  foreign 
bills  to  all  exchange  actually  purchased,  in 
which  view  the  resolution  would  simply  assert 
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that  the  pledge  was  designed  to  secure,   not 
only  the  remittance,  but  the  ultimate  payment 
of  such  exchan^,  but  could  not  be  stretched  to    [388] 
cover  "clean"  bills  drawn  by  the  bank  itself. 

The  learned  Judse  of  the  circuit  court  says: 
"In  short,  it  is  evident  from  the  relations  of 
the  parties,  their  course  of  business,  the  cor- 
respondence between  them,  and  the  construc- 
tion placed  upon  the  transactions  by  Cavaroc 
himself,  that  the  bonds  were  pledgea  to  secure 
Schuchardt  &  Sons  for  any  overaraf ts  of  the 
banking  association,  to  the  extent  of  $100,000, 
which  might  from  time  to  time  arise.  Such 
overdrafts  were  the  credit  d  deeouveri  con  tern* 

glat^  by  the  parties,  and  constitute  the  unpaid 
alance  of  account  due  from  the  banking  asso- 
ciation to  Schuchardt  &  Sons." 

The  relations  of  the  parties  were  that  both 
were  dealers  in  exchange  and  making  money 
out  of  iU  The  course  of  business  was.  ad- 
vances by  the  bank  to  shippers,  advances  by 
Schucharat  &  Sons  to  the  bank  to  enable  it 
to  make  those  advances  to  the  shippers,  the  use 
of  the  monev  by  the  shippers  in  the  purchase 
of  merchandise,  and  the  remittance  of  drafts 
drawn  against  shipments  to  Schuchardt  &,  Sons, 
in  return  for  their  advances.  The  correspond- 
ence between  the  parties  from  the  first  limited 
the  transactions  with  which  the  bonds  were 
concerned  to  exchange  actually  bought  and 
paid  for.  This  was  the  construction  placed 
upon  those  transactions  by  both  of  the  parties 
unless  this  resolution  of  the  directors  of  the 
bank  is  to  be  held  as  conclusive  to  the  contrary; 
the  indebtedness  of  the  bank  was  not  the  result 
of  losses  upon  any  drafts  purchased  in  Uie  reg- 
ular course  of  business,  but  was  the  result  of 
charging  back  unpaid  drafts,  which  had  been 
drawn  by  the  bank  directly  iu>on  parties  in  Eu- 
rope, without  any  accompanying  bills  of  lading. 
These  drafts  were  discounted  by  Schuchardt  cs 
Sons,  apparently  in  reliance,  not  simply  upon 
the  credit  of  the  bank  and  the  credit  of  Cava- 
roc &  Son,  if  they  indorsed  such  drafts,  but 
upon  the  deposit  of  securities,  as  aeainst  them, 
in  the  hands  of  Cavaroc  &  Son  at  New  Orieans; 
and  the  evidence  of  Casey  shows  that  Cavaroc 
did  undertake  to  get  and  hold  securities  for 
Schuchardt  &  Sons,  as  against  drafts  so  situat- 
ed. And  this  explains  tne  telegram  of  Schu- 
chardt &  Sons  to  Cavaroc  &  Son  of  October  9: 
"We insist  on  your  delivering  to  Reynes  the 
bills  receivable  held  by  you  in  trust" 

This  drawing  by  the  bank  directly  on  Eu-  [389] 
rope  was  either  a  recent  course  of  proceeding 
or  it  was  not.  If  not,  it  is  clear  that  the  boncS 
had  no  relation  to  such  prior  action.  If  of  re- 
cent occurronce,  it  is  equally  dear  that  it  was 
independent  of  the  regular  dealings  in  exchange, 
in  respect  to  which  the  bonds  were  held  as  so> 
curity  to  the  extent  and  under  the  ciroumstan* 
ces  defined  in  the  correspondence. 

As  the  bonds  in  large  part  did  not  belong  to 
Cavaroc  &  Son,  it  is  due  to  the  latter  to  sup- 
pose that  tbey  had  no  intention  of  subjecting 
them  to  the  risks  now  insisted  upon;  and  the 
intimacy  between  Cavaroc  <&  Son  and  Schu- 
chardt 4&  Sons,  and  the  fact  that  the  bonds 
were  paid  for  by  drafts  on  Dumont  &  Co., 
whose  acceptances  for  a  considerable  part  of 
the  oost  were  held  by  Schuchardt  <&  Sons,  ren- 
der the  inference  a  not  unreasonable  one.  that 
Schuchardt  &  Sons  knew  that  Cavaroc  &  Son 
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be  taken  at  the  earliest  opportunity.  The  above 
rule  must  be  taken  with  the  qualification  that 
it  is  competent  for  the  court  to  ^nt  the  relief 
souf^bt,  and  that  it  has  jurisdiction  of  the  sub- 
iect  matter  " 

In  Wylie^,  Oaxe,  56  U.  8.  15  How.  415,  420 
£14: 753,  7551,  it  is  said:  '*The  want  of  jurisdic- 
tion, if  relied  on  by  the  defendants,  should  have 
been  alleged  by  plea  or  answer.  It  is  too  late 
to  raise  such  an  obiection  on  the  hearing  in  the 
appellate  court,  unless  the  want  of  jurisdiction 
is  apparent  on  the  face  of  the  bill." 

It  was  held  hi  LewU  v.  CockB,  90  U.  8.  28 
Wall.  466  [28: 70],  that  if  the  court,  upon  look- 
ing at  the  proofs,  found  none  at  all  of  the  mat- 
ters which  would  make  a  proper  case  for 
equity,  it  would  be  the  duty  of  the  court  to  rec- 
ognize the  fact  and  give  it  effect,  though  not 
raised  by  the  pleadings  nor  suggested  by  coun- 
sel. To  the  same  effect  is  Oelriehi  v.  Spain^  82 
TJ.  8. 15  Wall.  211  [21:48].  The  doctrine  of  these 
and  similar  cases  is,  that  the  court,  for  its  own 
protection,  may  prevent  matters  purely  cogniz- 
able at  law  from  being  drawn  into  chancery, 
at  the  pleasure  of  the  parties  interested;  but  it 
by  no  means  follows,  where  the  subject  matter 
belongs  to  the  class  over  which  a  court  of 
equity  has  jurisdiction,  and  the  objection  that 
the  compliunant  has  an  adequate  remedy  at 
law  is  not  made  until  the  hearing  in  the  appel- 
late tribunal,  that  the  latter  can  exercise  no  dis- 
cretion in  the  disposition  of  such  objection. 
Under  the  circumstances  of  this  case,  it  comes 
altogether  too  late  even  though,  if  taken  in 
limine,  it  might  have  been  worthy  of  attention. 

The  decrees  are  reversed  at  the  costs  of  Fry, 
trustee,  in  this  and  the  Circuit  Court  and  the 
cause  remanded  for  further  proceedings  in  con- 
formity with  this  opinion. 

Betened, 


[301 J  HENRY  AMY  bt.  au,  Flff;  in  Err., 

THE  CITY  OP  WATERTOWN.    (No.l.) 
(S.  a  Reporter's  ed.  801-890.) 

Service  of  tummom  on  dty,  token  not  iuffl- 
eient-^iharter — statutory  method  qf  service 
muet  he  foUowed—eomtfruetion  of  state  itat- 
ute — reiignaUon  cf  officer. 

1.  Where  the  charter  of  a  otty  recraires  service  of 
a  summons  to  be  on  the  mayor  ox  the  city,  and 
there  is  no  mayor  in  office,  seryioe  on  the  last  may- 
«r  who  has  resigned  and  whose  resignation  has 
taken  effect.  Is  not  sufficient. 

2.  A  charter  of  a  city,  which  provides  that  its 
officers  shall  hold  their  offices  until  their  sucoeasors 
are  elected  and  qualified,  does  not  apply  in  case  of 
resignation,  especially  where  the  law  applicable  to 
the  ci^  proyides  for  their  resignation. 

8.  where  a  particular  method  of  serying  process 
Is  pointed  out  by  statute,  that  method  must  be 
followed;  and  this  rule  is  especially  exacting  in 
referenM  to  corporations,  and  when  the  statute 
designates  a  particular  officer  upon  whom  process 
may  be  served  no  other  officer  or  person  can  be 
substituted. 

i.  In  the  construction  of  a  state  statute,  in  a  mat- 
tar  purely  domesUc  this  court  will  give  great 
weight  to  the  deoislona  of  the  highest  tribunals  of 
the  state. 

5.  AlUiougfa  the  officer  of  a  city  upon  whom 
process  Is  to  be  served  may  have  resigned  from  an 
^proper  motive,  and  although  the  plaintifl4  are 
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prejudiced  by  his  action,  it  Is  ^iaxwiwm  abeque  Im- 

[Na  196.] 
Argued  March  IS,  1889.  Dedded  April  8, 1889. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Wiscon- 
sin, to  review  an  order  setting  aside  a  Judgment 
on  the  ground  that  the  summons  was  not  prop- 
erly served^  and  that  consequently  the  Court 
had  no  jurisdiction.    AfflrmetL 

The  racts  are  stated  in  the  opinion. 

Mr,  Georf^e  P*  Killer  for  plaintilEs  in 
error. 

Meesrs.  Geo.  W.  Bird  and  Daniel  H&U, 
for  defendant  in  error: 

The  construction  put  upon  statutes  by  the 
supreme  court  of  the  State  will  be  adopted  and 
followed  by  the  United  States  Courts. 

LefflngweU  v.  y^arren,  67  U.  S.  2  Black,  599 
(17:  261);  Luther  ▼.  B(yrden,  48  U.  8.  7  How. 
40  (12:  581):  Burgeu  v.  Seligman,  107  U.  S.  20 
(27:  859);  Bucher  v.  Cheshire  R.  Co.  125  U.  S. 
556  (31:  795). 

Where  there  is  no  appearance,  jurisdiction 
can  be  acquired  only  by  service  of  process  in 
the  manner  prescribed  by  law. 

HoUingsuHyrih  t.  Barbour,  29  U.  8.  4  Pet. 
466  (7: 922);  Pennoyer  v.  Neff,  95  U.  8.  714  (24: 
565);  Earkness  v.  Hyde,  98  U.  8.  476(25:  237); 
8t.  Claire.  Cox,  106  U.  8.  850  (27:  222);  Alex- 
andria  ▼.  Fairfax,  95  U.  8. 774  (24: 583);  Kil)be 
▼.  BeMon,  84  U.  8.  17  Wall.  624  (2\i  741):  8ae^ 
ramento  ▼.  Fou>U,  88  U.  8.  21  Wall.  119  (22: 
592);  aetOtmier  v.  Sullivan,  97  U.  8.  444  (24: 
1110);  Evans  v.  Dublin  d  D.  R.  Co.  14  Mees. 
&  W.  142;  WaXUm  ▼.  Universal  Salvage  Co.  16 
Mees.  &  W.  488;  Towne  v.  London  db  L.  SUam- 
ship  Co.  5  C.  B.  N.  8.  780:  Mackreth  v.  Glasgow 
it  8.  W.  R.  Co,  42  L.  J.  N.  8.  Exch.  82;  Carton 
V.  Great  Western  R.  Co.  27  L.  J.  N.  8.  Q.  B.  375; 
Brydolfv,  WoJf,  82 Iowa,  509;  Lambert  v.  Sam- 
ple, 25  Ohio  St.  836;  Hoen  ▼.  Atlantic  d  P.  R. 
Co.  64  Mo.  561;  Dixon  v,  Eannibal  d  St,  J.  R. 
Co.  81  Mo.  409;  First  Nat.  Bank  v.  Wilson,  80 
N.  C.  200;  Cherry  V.  North  <fe  A  -K.  O?.  59  Ga. 
446;  Michigan  State  Ins,  Co,  ▼.  Abens,  8  III 
App.  488;  lU.  d  M.  Tdeg.  Co,  v.  Kennedy,  24 
in.  319;  St.  Louis  etc.  R,  Co,  v.  Datcson,  8  111. 
App.  118;  Neewlove  v.  Woodward,  9  Neb.  502; 
Scorpion  S.  Min,  Co,  v.  Marsano,  10  Nev.  870; 
Chambers  v.  King  W.  1,  Bridge  Manufact- 
ory, 16  Ran.  270;  Lake  Shore  d  M.  8,  R.  Co. 
T.  Hunt,  89  Mich.  469:  American  Exp.  Co.  ▼. 
Conant,  45  Mich.  642;  Union  Pac  R.  Co. 
7.  Miller,  87  HI.  45;  Helms  ▼.  Chadboume,  45 
Wis.  60;  Lehigh  Valley  Ins.  Co.  v.  FuUer,  81 
Pa.  898;  Peopitf  v.  BemeO.  43  Cal.  885;  Bri^ 
bane  v.  Peabody,  8  How.  Pr.  109;  Williams  v. 
Van  Valkenburg,  16  How.  Pr.  144;  Likens  ▼. 
McCormick,  89  Wis.  818. 

Nor  is  this  strictness  enforced  against  oorpo* 
rations  only.  It  maintains  equally  against  in- 
dividuals. 

P^pU  ▼.  Bemal,  48  Cal.  885;  WiUiams  ▼. 
Van  Valkenburg,  16  How.  Pr.  144;  Sheldon 
V.  Comstock,  8  R.  L  84;  Waddingham  v.  8L 
Louis,  14  Mo.  190;  Settlemier  ▼.  Sullivan,  97 
U.  8.  444  (24:  1110);  Patterson  ▼.  Busby,  5 
Mees.  &  W.  521;  Relimstedt  ▼.  Briscoe,  55  Wia. 
616. 

Where  there  are  twoofScers  with  like  powers 
and  duties,  the  Legislature  haviag  designated 
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ODe  of  tbem,  the  process  must  be  deUvered  to 
tbnt  ODe,  and  not  to  the  other. 

Charleston  v.  Lunenburgh,  21  Vt.  488;  Phfr- 
feldY,  King,  41  Vt.  611;  Scorpion  8,Min,  Oo. 
V.  Marsano,  10  Nev.  870;  Ohamberi-?,  King  W. 
J,  Hridge  Manvfaetory,  16  Kan.  270. 

Where  the  meanhsg  of  a  statute  is  phiin  It  is 
the  duty  of  the  court  to  enforce  it,  according 
to  its  obvious  terms.  In  such  a  case  there  is 
flo  necessity  for  construction. 

Edwards  v.  Darby,  25  U.  8.  12  Wheat.  206 
(6:  608);  U.  8,  ▼.  Tempfe,  105  U.  8.  97  (26:  967); 
8trift  dO.  dk  B,  Co.  ▼.  U,  8,  105  U.  8.  695 
(26: 1109);  RuggU$  ▼.  lU.  108  U.  8. 526  (27:  812). 

[302]  Mr.  Justice  Bradley  deliyered  the  opinion 
of  the  court: 

The  principal  question  in  this  case  is,  whether 
the  defendant,  tbe  City  of  Watertown,  was 
served  with  process  in  the  suit  so  as  to  give  the 
court  below  Jurisdiction  over  it.  In  order  to 
understand  the  bearing  of  the  facts  of  the  case, 
it  will  be  necessary  to  give  a  brief  abstract  of 
the  laws  of  Wisconsin  which  relate  to  it,  and 
£a03j  these  are  mostly  to  be  found  in  the  charter  of 
the  City  of  Watertown  and  the  Acts  supple- 
mentary thereto.  The  stale  laws  are  referred 
to  because  they  govern  the  practice  of  the  fed- 
eral courts  in  the  matter  under  consideration. 
By  tbe  5th  section  of  the  Act  of  June  1, 1872 
(it  8.  §  914),  it  is  declared  that  "The  practice, 
pleadings,  and  forms  and  modes  of  proceeding 
in  civil  causes,  other  than  equity  and  admir- 
alty causes,  in  the  circuit  and  district  courts, 
•hall  conform,  as  near  as  may  be,  to  the  prac- 
tice, pleadings,  and  forms  and  modes  of  pro- 
ceeding, existing  at  the  time  in  like  causes  in 
tbe  courts  of  record  of  the  8tate  witbin  wbich 
such  circuit  or  district  courts  are  held."  Were 
it  not  for  this  statute,  the  circuit  courts  them- 
selves could  prescribe,  by  general  rule,  the 
mode  of  serving  process  on  corporations  as  well 
as  on  other  persons. 

By  tbe  temporary  Process  Act  of  8eptember 
29,  1789  (1  Stat  at  L.  98),  if  not  otherwise  pro- 
vided, the  forms  of  writs  and  executions  (ex- 
cept their  style),  and  modes  of  process  in  ^e 
circuit  and  district  courts,  in  smts  at  common 
law,  were  directed  to  be  the  same  as  in  the 
supreme  courts  of  the  States  respecUvely.  By 
the  permanent  Process  Act  of  May  8,  1792  (1 
Stat  at  L.  275),  It  was  enacted  that  the  forms 
of  writs,  executions,  and  other  process,  and 
the  forms  and  modes  of  proceeding,  in  suits  at 
common  law,  sbould  be  the  same  as  directed  by 
tlie  Act  of  1789,  subject  to  such  alterations  and 
additions  as  tbe  said  courts  should  deem  expe- 
dient, or  to  such  regulations  as  the  Supreme 
Court  of  the  United  States  should  think  proper 
by  rule  to  prescribe  to  any  circuit  or  aistrict 
court  So  that  tbe  practice  in  United  States 
Courts,  in  the  old  States,  was  made  to  conform 
to  the  state  practice,  as  it  was  in  1789,  subject 
to  alteration  by  rule  of  court  In  1828  a  law 
was  passed  adopting  for  tbe  federal  courts  in 
the  new  States,  adimtted  since  1789,  the  forms 
of  process  and  forms  and  modes  of  proceeding 
of  the  bigbest  courts  of  those  States  respective- 
ly, as  then  existing,  subject  to  alteration  by  the 
courts  themselves  or  the  Supreme  Court  of  the 
United  Slates.  (4  Stat  at  L.  278.)  By  tbe  Act 
of  August  1, 1842,  the  provisions  of  the  Act  of 
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1828  were  extended  to  the  States  admitted  In 
the  Intermediate  time. 

This  review  of  the  statute  shows,  that  after 
1792,  it  was  always  in  the  power  of  the  courts*     [304] 
by  general  rules,  to  adapt  tbeir  practise  to  the 
exigencies  and  conditions  of  the  times. 

But  the  Statute  <A  1872  is  peremptory,  and 
whatever  belongs  to  the  three  categories  of 
practice,  pleading,  and  forms  and  modes  of 
proceeding,  must  conform  to  the  state  law  and 
the  practice  of  the  state  courts,  except  where 
Congress  itself  has  legislated  upon  a  particular 
subject  and  prescribed  a  rula  Then,  of  course, 
the  Act  of  (3ongre6s  is  to  be  followed  in  prefer- 
ence to  tbe  laws  of  the  State.  With  regard  to 
the  mode  of  serving  mesne  process  upon  cor- 
porations and  other  persons.  Congress  has  not 
laid  down  any  rule;  and  hence  tbe  state  law  and 
practice  must  be  followed.  There  can  be  no 
doubt,  wo  think,  that  the  mode  of  service  of 
process  is  within  the  categories  named  in  the 
Act  It  is  part  of  tbe  practice  and  mode  of 
proceeding  in  a  suit 

Assuming,  therefore,  that  the  question  is  one 
to  be  governed  by  tbe  local  or  state  law,  we 
proceed  to  give  an  abstract  of  the  charter  of 
Watertown,  and  such  other  laws  of  Wisconsin 
as  bear  upon  the  subject  We  find  this  mosUr 
made  to  our  band  in  the  brief  of  the  plaintiCu 
in  error,  taken  from  tbe  consolidated  charter  of 
1865,  and  it  is  as  follows: 

Chapter  1,  section  8.  "The  said  city  shall 
be  divided  into  seven  wards." 

Section  4.  "The  corporate  authority  of  said 
city  shall  be  vested  in  one  principal  officer, 
styled  the  mayor,  in  one  board  of  aldermen, 
consisting  of  two  members  from  each  ward, 
who,  with  the  mayor,  shall  be  denominated  the 
common  council.  ..." 

Section  5.  "The  annual  election  for  ward 
and  city  officers  shall  be  held  on  the  first  Tues- 
day of  April  of  each  year.  ..." 

Section  6.  "...  All  elective  officers, 
except  .  .  .  aldermen,  shall,  unless  otherwise 
provided,  hold  tbeir  respective  offices  for  one 
year  and  until  their  successors  are  elected  and 
qualified." 

Section  7.  "In  the  event  of  a  Tacancy  in 
the  office  of  mayor,  alderman,  ...  the  com- 
mon council  shall  order  a  new  election.  .  .  .** 

Chapter  2,  section  2.  '*The  mayor,  when 
present,  shall  preside  over  the  meetings  of  the  [305] 
common  council,  and  shall  take  care  that  the 
laws  of  tbe  State  and  the  ordinances  of  the  city 
within  tbe  corporation  are  duly  enforced  and 
observed,  and  tbat  all  officers  of  the  dty  dis- 
charge thdr  respective  duties.  He  shall  ap- 
point the  police  force.  ...  He  shall  have  a 
vote  in  case  of  a  tie  only.  .  .  ." 

Section  8.  '  'At  the  first  meeting  of  the  com- 
mon council  in  each  year,  or  as  soon  thereafter 
as  may  be,  they  shall  proceed  to  elect,  by  bal- 
lot, one  of  their  number  president;  and  In  the 
absence  of  the  mayor  the  said  president  shall 
preside  over  the  meeting  of  the  common  coun- 
cil, and  during  the  absence  of  the  mayor  from 
the  dty,  or  his  inability  from  any  cause  to  dis- 
charge the  duties  of  his  office,  the  president 
shall  execute  all  the  powen»  and  discharge  all 
the  duties  of  mayor.  In  case  the  mayor  and 
president  shall  tie  absent  from  any  meetine  of 
the  common  council,  they  shall  proceed  to  deol 


U.  S.,  Book  82. 


61 


M7 


801-820 


SUFBBICX  COUBT  OF  THB  UhTTED  StATBS. 


Oct.  Tkbi^ 


a  tcmporarr  preddiDg  officer,  who  for  the  time 
beiDg  shafl  discharge  the  duties  of  mAvor. 
Hie  president,  or  temporary  presiding  officer, 
while  pieddiDg  over  thecouDcil,  or  performing 
thedpties  of  mayor,  shall  be  styled  'acting 
mayor/  and  acts  performed  by  them  shall  have 
the  same  force  and  validity  as  if  performed  by 
the  mayor." 

Chapter  8,  section  8.  *'The  common  council 
shall  have  the  management  and  control  of  the 
finances  and  of  all  the  property  of  the  city,  and 
shall  likewise,  in  addition  to  the  powers  herein 
vested  in  them,  have  full  power  to  make,  enact, 
ordain,  establisb.  publish,  enforce,  alter,  mod- 
ify, amend,  ana  repeal  all  such  ordinances, 
rules,  and  by-laws  for  Ibe  government  and  good 
order  of  the  city,  for  the  suppression  of  vice 
and  immorality,  for  the  prevention  of  crime, 
and  for  the  benefit  of  trade,  commerce,  and 
health.  .  .  ." 

The  common  council  is  then  given,  in  twen- 
ty-six sections,  the  usual  powers  which  are  com- 
monly vested  in  the  common  councils  of  cities. 

Chapter  5,  section  1.  "...  All  funds  in  the 
treasury  .  .  .  shall  be  under  the  control  of  the 
common  council,  and  shall  be  drawn  out  upon 
Uie  order  of  mayor  and  clerk,  duly  authorized 
by  a  vote  of  the  common  council.  .  .  ." 
[  306  ]  Chapter  7,  section  2.  '  *The  common  council 
shall  by  resolution  levy  such  sum  or  sums  of 
money  as  maj  be  sufficient  for  the  several  pur- 
poses for  which  taxes  are  herein  authorized  to 
be  levied.  ..." 

Chapter  0,  section  8.  "When  any  suit  or 
action  shall  be  commenced  against  said  city 
the  service  thereof  mav  be  mi^e  by  leaving  a 
copy  of  the  process  with  the  mayor.'* 

Chapter  6t  of  the  Private  and  Local  Laws  of 
WiBCousin  for  1867  provides: 

Section  1.  "Section  seven  of  the  first  chap- 
ter of  said  Act  (an  Act  to  incorporate  the  City 
of  Watertown,  and  the  several  Acts  amendatory 
thereoff  chapter  288  of  the  General  Laws  of 
1865)  is  hereby  amended  so  that  it  shall  read  as 
follows: 

"In  the  event  of  a  vacancy  in  the  office  of 
mayor  ...  by  death,  removal,  or  other  dis- 
ability, the  common  council  shall  order  a  new 
election.  ...  In  case  of  a  vacancy  in  the  office 
of  alderman  the  mayor  may  order  a  new  elec- 
tion. .  .  ." 

"...  Any  dty  officer  who  shall  resign  his 
office  shall  file  with  the  dty  derk  his  resigna- 
tion in  writing,  directed  to  the  mayor,  and 
luch  resignation  shall  take  effect  from  the  time 
of  filing  Uie  same." 

Chapter  204  of  the  Private  and  Local  Laws  of 
Wisconsin  for  1871  provides: 

Section  1.  "The  senior  alderman  of  each 
ward  of  the  City  of  Watertown  ^all  constitute 
a  board  of  street  commissioners,  who  are  hereby 
authorized,  subject  to  the  regulation  and  con- 
trol of  the  common  council,  to  audit  and  allow 
accounts  against  the  city,  .  .  .  and  when  al- 
lowed, orders  on  the  treasury  shall  issue  there- 
for, and  in  case  of  vaciincy  in  the  office  of 
mayor,  and  there  is  no  president  of  the  com- 
mon council  to  act,  said  orders  may  be  signed 
bv  the  chairman  of  said  board  aud  the  city 
clerk     The  city  clerk  shall  be  the  clerk  of  said 
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board,  and  shall  keep  record  of  its  procoedings^ 
The  mayor  may  preside  at  the  meetings  of  said 
board,  and  they  may  elect  a  chairman  who  shall 

E reside  in  his  absence.  .  .  .  Said  board  shall 
ave  all  the  powers  conferred  upon  the  com- 
mon  coundl  by  the  city  charter  in  relation  to 
streets  and  bridges  and  sidewalks.  .  .  .  Said  [3071 
board  are  also  authorized  to  canvass  the  returns 
of  all  votes  polled  at  the  dection  for  city  or 
ward  officers,  and  determine  and  declare  tha 
result  of  such  election." 

Section  2.  "In  case  of  vacancy  in  the  office 
of  alderman  in  any  of  the  wards,  the  aldermen 
remaining  in  office  shall  have  and  exercise  all 
the  powers  of  street  commissioners  of  the  ward. 
The  resignation  of  the  mayor  shall  be  in  writ- 
ing, directed  to  the  common  coundl  or  dtr 
clerk,  and  filed  with  the  city  clerk,  and  shall 
take  effect  at  the  time  of  filing  the  same." 

Chapter  2,  P.  &  L.,  1872,  amended  said  chap> 
ter  as  follows: 

Section  1.  "The  board  of  street  commis- 
sioners  of  the  City  of  Watertown  shall  have  all 
the  powers  conferred  by  law  upon  the  com- 
mon council  of  said  dty,  in  rdation  to  publio 
schools,  the  police,  fire  department,  nuisances, 
the  regulation  of  slaughter  houses,  and  the 
pubh'c  health,  subject  to  the  regulation  and 
control  of  said  common  council.  Provided 
that  said  board  of  street  commissioners  shall 
have  no  power  of  levying  taxes  for  any  purposa 
whatever." 

Chapter  46,  of  Laws  of  Wisconsin  for  1878» 
provides: 

Section  2.  '  'The  board  of  street  commiasioD- 
ers  of  said  dty,  and  the  chairman  of  said  board 
shall  have  concurrent  power  with  the  mayor 
and  common  coundl  of  sa'd  dty,  in  the  ap- 
pointment of  inspectors  and  clerks  of  election, 
and  shall  have  all  other  powers  conferred,  by 
law,  upon  said  mayor  and  common  council, 
subject  to  the  control  of  said  common  council, 
except  the  power  of  levying  taxes,  which  they 
shall  not  have  in  any  case  whatever." 

Section  8.  '*The  common  coundl  of  said 
dty  may,  in  Its  discretion,  in  any  year,  reduce 
the  amount  of  dty  taxes  levied  under  section 
three,  of  chapter  two  hundred  and  four  of  the 
Private  and  Local  Laws  of  1871,  and  cause  % 
less  sum  than  is  levied  under  said  section  to  be 
placed  in  the  tax  list  for  collection,  for  that 
year,  for  the  several  funds  of  the  dty.'' 

Bv  the  Revised  Statutes  of  Wisconsin  of 
1878  the  manner  prescribed  bv  law  for  service 
of  process  on  cities  generally  is,  "by  ddivering 
a  copy  thereof  to  the  mayor  and  city  derk.''  rao61 
(R.  S.  §  2637.)  As  there  was  a  special  law  ^ 
with  regard  to  the  City  of  Watertown  con- 
tained in  its  charter,  requiring  a  copy  to  hfi 
left  with  the  mayor,  the  general  law  probably 
did  not  supersede  it.  But  as  the  mayor  must  be 
served  wiUi  process  according  to  both  laws,  it 
can  make  no  difference  in  the  din>06ition  of 
the  case  which  is  assumed  to  prevail 

We  have  given  these  quotations  more  fuUr 
because  the  plaintiffs  in  error  seemed  to  regard 
them  as  having  some  importance  in  the  consid- 
eration of  the  case. 

The  facts  as  disclosed  by  the  record  aie 
briefly  as  follows: 

On  the  8d  of  March,  1873,  the  plaintiffs,  bj 
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tbelr  attorneys,  sued  out  a  summons  against  the 
defendant  to  answer  a  complaint  for  a  certain 
money  demand  within  twenty  days  after  service 
of  the  summons.  On  the  sixth  of  March,  1878, 
the  marshal  returned  that  he  had  that  day 
served  the  summons  on  the  city  b^  delivering  a 
copy  of  it  to  the  city  clerk  and  citv  treasurer. 
The  defendant  appeared  specially  by  its  attor- 
ney, and  moved  to  set  aside  the  said  service  on 
two  grounds: 

Ist.  That  the  summons  was  not  served  on  the 
mayor  of  the  city  as  required  by  its  charter. 

fid.  That  it  was  not  served  on  three  residents 
and  freeholders  of  the  city,  as  provided  by  the 
rules  of  the  court 

Thereupon  the  plaintiff  filed  an  affidavit  of 
the  marshal,  stating  that  at  the  time  of  service 
of  the  summons  there  was  no  mayor  or  acting 
mayor  of  said  city,  and  had  been  none  since 
the  14th  day  of  February,  1878  (the  writ  being 
dated  and  issued  the  thira  day  of  March,  1873). 
The  defendant  filed  a  counter  aflSdavit  of  the 
dty  clerk,  stating  that  he  had  examined  the  rec- 
ords of  the  city  and  the  proceedings  of  the 
board  of  street  commissioners  for  the  months  of 
January,  February,  March,  and  April,  1878, 
and  from  these  it  appeared  that  F.  Eusel, 
mayor  of  the  city,  resigned  the  office  of  mayor 
on  the  80th  of  January;  that  from  thence  to  the 
24th  of  February,  street  commissioner  Maak 
was  the  chairman  of  the  board  of  street  com- 
missioners and  acting  mayor  of  the  city;  that 
from  the  24th  of  February  to  the  17th  of  March, 
street  commissioner  Prentice  was  temporary 
chairman  of  said  board,  and  acting  mayor;  and 
that  on  the  6th  and  8th  of  March,  1873,  said 
Prentice  was  acting  mayor. 
[300]  Upon  these  aflidavits  the  court  on  the  8th  of 
April,  1873,  being  of  opinion  that  the  summons 
had  not  been  served  upon  the  defendant  in  the 
manner  prescribed  by  law,  so  as  to  give  the 
court  jurisdiction  of  the  defendant,  or  so  as  to 
entertain  any  motion  or  proceedings  in  the  case 
as  against  the  defendant  or  on  its  l^half,  unless 
it  appeared,  made  an  order  authorizing  the 
clerk  to  return  the  summons  to  the  marshal,  to 
be  served  on  the  defendant  according  to  law, 
or  for  such  further  action  as  the  defendant 
(meaning  the  plointifts)  might  direct  conform- 
ably to  law. 

It  does  not  appear  from  the  record  that  any- 
thing further  was  done  for  nearly  ten  years. 
On  the  23d  of  December,  1882,  the  marshal 
made  return  of  service  of  said  summons  as 
follows: 

''Served  on  the  within  named  The  City  of 
Watertown  by  delivering  to  Wm.  H.  Rohr,  last 
mayor  of  said  city;  Henry  Bieber,  city  clerk; 
Chas.  H.  Gardner,  city  attorney,  and  Thomas 
Baxter,  last  presiding  ofilcer  (or  president  or 
ch'm'n)  of  the  board  of  street  commissioners 
of  said  City  of  Watertown,  each  persooally  a 
copy  of  the  within  summons  and  by  showing 
each  of  them  this  original  summons  this  28d  day 
of  December,  1882,  the  office  of  mayor  of  said 
city  being  vacant  and  there  being  no  president 
of  the  conunon  council  or  presiding  officer 
^  thereof  in  office." 

Thereupon,  on  June  19, 1888.  plaintiffs  filed 
their  complaint  setting  out  four  bonds  of 
tl.OOO  each,  dated  June  1,  1856,  issued  by  the 
defendant  to  aid  in  the  construction  of  the  Wa- 
tertown and  Madison  Railroad,  and  payable 
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January  1,  1877,  with  eight  per  cent  interest, 
payable  semi-annually,  upon  presentation  and 
surrender  of  the  interest  warrants  or  coupons 
attached  to  the  bond;  and  setting  forth,  also, 
84  of  such  coupons  of  $40  each,  and  demand ing 
Judgment  for  the  amount  of  said  coupons, 
$3,360,  together  with  interest  at  seven  per  cent 
on  the  amount  of  each  coupon  from  the  time  it 
became  due. 

On  the  same  day,  June  19,  1883,  plaintiffs 
filed  an  affidavit  of  no  answer  or  appearance, 
caused  the  amount  due  on  the  84  coupons  to  be 
computed  by  the  clerk,  and  thereupon  the  court  [310] 
rendered  judgment  against  the  defendant  by 
default  for  tEe  amount  so  found  due,  to  wit: 
$7,762.44  damages  and  $49.70  costs. 

On  the  27th  day  of  July,  1883,  tne  defendant 
appeared  specially  for  the  purpose,  and  served 
notice  of  motion  to  set  aside  the  judgment  and 
service,  on  the  ground  that  there  had  been  no 
service  of  summons  and  the  court  had  no  iuris- 
dktion  of  defendant.  The  motion  was  based 
upon  the  affidavits  of  Henry  Bieber,  Thomas 
Baxter,  and  William  H.  Rohr,  showing  the 
following  facts: 

1.  That  William  H.  Rohr,  designated  in  the 
marshal's  return  as  the  "  last  mayor  of  said 
city,"  was  elected  mayor  at  the  annual  munic- 
ipal election,  April  4,  1882,  duly  qualified  and 
entei^  upon  the  duties  of  the  office,  and  there- 
after, on  April  10, 1882,  duly  resigned  the  office 
in  writing  directed  to  the  common  council  and 
filed  his  resignation  with  the  city  clerk,  and 
had  not  since  been  mayor  or  acting  mayor  or 
president  of  the  common  council. 

2.  That  Charles  H.  Gardner,  named  in  the 
return,  was  never  atttorney  for  defendant  in 
this  action,  or  authorized  to  appear  or  to  accept, 
admit  or  receive  service  for  it  therein. 

3.  That  Thomas  Baxter,  designated  in  the 
return  as  *'  last  presiding  officer  (or  president  or 
ch'm'n)  of  the  ooard  of  street  commissioners 
of  said  city,"  was  the  senior  alderman  of  the  3d 
ward,  and  as  such  a  member  of  the  board  of 
street  commissioners  of  the  city,  from  April  10, 
1882.  to  April  7.  1883. 

That  but  one  mcetins  of  said  board  was  held 
in  November,  1882,  and  that  was  on  November 
11,  1882;  that  no  mayor  and  no  chairman 
elected  by  the  board  to  preside  at  its  meeting  in 
the  mayor's  absence,  being  present,  William  F. 
Voss,  senior  alderman  of  the  6th  ward,  and  a 
member  of  the  board,  was  chosen  by  a  viva  voce 
vote  of  the  members  present  chalrninn  pro  tnn., 
to  preside  at  that  particular  meeting,  which, 
after  the  transaction  of  its  business,  adjourned 
on  said  11th  of  November,  1882. 

That  there  were  only  three  meetings  of  said 
board  in  December,  1882,  to  wit:  regular  meet- 
ings December  4lh  and  18th,  and  a  special 
meeting  December  27th;  that  there  being  no  [311 
mayor  nor  chairman  elected  by  the  board  to 
preside  at  its  meetings  in  the  mayor's  absence, 
present  at  either  of  said  meetings  of  December 
4th  or  27th,  said  Baxter  was  chosen  at  each  said 
meeting  by  a  viva  voce  vote  of  the  mera))ers 
present  chairman  pro  tern,  to  preside  at  that 
particular  meeting,  and  that  said  meetings  ad- 
journed sine  die  respectively  on  December  4th 
and  27th,  after  the  transaction  of  their  business, 
and  that  said  Baxter  ceased  to  be  such  tempo- 
rary chairman  after  the  adjournment  of  said 
meetings.    That  the  meeting  of  December  18th, 

040 


801-880 


BUFBSMB  ComtT  OF  THB  UNirKD  StATM. 


OOT.  TSBM, 


[311] 


beiDg  without  a  quornm,  adjoorDed  without 
the  transaction  of  any  business.  And  that  no 
meeting  of  said  boaitf  was  held  after  December 
27th  until  January  15th,  1888. 

That  besides  sam  two  meetings  In  December, 
■aid  Baxter  had  alternated  with  other  members 
of  said  board  in  being  chosen  in  like  manner  and 
under  like  circumstances  temporary  chairman 
to  preside  at  particular  meetings  of  said  board, 
but  not  at  stud  meeting  of  December  18,  and 
that  said  board  never  elected,  chose  or  aph 
pointed  him  chairman  thereof,  or  chairman  to 
pr^de  at  its  meetings  in  the  mayor's  absence, 
and  that  he  never  was  such  chairman  or  presid- 
ing officer,  or  anything  more  than  merely 
chairman  pro  tempore  of  particular  meetings  as 
above. 

4.  That  no  oopv  of  the  summons  had  ever 
been  delivered  to  the  mayor  of  the  ci^,  and  no 
summons  in  the  action  served  on  the  city  or 
mayor,  or  anything  done  toward  service,  except 
the  delivery,  December  28, 1882,  of  four  copies, 
one  each  to  the  clerk,  said  Baxter,  (Gardner  and 
Rohr,  and  delivery  March  6.  1878,  of  a  copy  to 
Tanck  and  Meyer,  neither  of  whom  was  mayor, 
acting  mayor,  or  president  of  the  common 
ooundl. 

The  plaintiff  submitted  two  affidavits  of  Mr. 
Winkler,  by  which  it  appears: 

1.  That  the  book  in  the  city  clerk's  office 
containing  the  record  of  the  proceedings  of  the 
common  council  and  of  the  board  of  street 
commissioners  for  about  five  years  before  Jan- 
uary, 1884,  contains  a  record  of  the  meeting  of 
the  common  council,  April  11, 1882,  the  last 
entry  of  which  is,  '*  The  common  council  ad- 
journed $ine  die,"  and  that  there  is  no  further 
record  of  a  common  council  meeting  thereafter 
until  after  the  municipal  election  in  April,  1888, 
and  that  immediately  following  said  record 
commences  the  record  of  a  meeting  of  the  board 
of  street  commissioners,  April  11,  1882,  which 
is  followed  by  the  record  of  other  meetings  of 
the  board  up  to  December  27,  1882,  at  each  of 
which  meenngs  some  member  of  the  board, 
either  Com.  Stacey,  Com.  Baxter  or  Com.  Yose 
was  chosen  chairman  pro  tern.,  and  the  record 
of  the  adjournment  of  each  meeting  is,  "  On 
motion  the  board  adjourned,"  and  at  one  of 
such  meetings  a  resolution  was  passed  retaining 
Mr.  Daniel  Hill  "to  assist  the  city  attorney  in  the 
suits  commenced  by  E.  Mariner."  ' 

2.  That  accounts  were  audited  at  said  meet- 
ings and  orders  upon  the  city  treasurer  drawn 
therefor  on  a  subsequent  day  and  signed  by  the 
commissioner  who  had  been  chosen  chairman 
pro  tern,  at  the  meeting  auditing  the  accounts, 
and  that  the  common  practice  Imd  been  to  hold 
meetings  of  the  board  evenings,  prepare  the 
orders  on  a  subsequent  day,  but  t>eanng  the  date 
of  the  meeting,  and  they  were  then  signed  by 
the  city  clerk  and  chairman  pro  tern,  chosen  at 
such  meeting. 

8.  That  the  city  clerk  said  that  every  alter- 
nate Monday  had  always,  for  a  series  of  years, 
been  the  regular  time  for  meetings  of  the  com- 
mon council,  if  there  was  one,  and  of  the  board 
of  street  commissioners  if  there  was  none. 

4.  The  affiant  states  further,  upon  informa- 
tion and  belief,  that  for  some  years  prior  to 
1879  and  since,  it  has  been  the  constant  prac- 
tice for  the  common  council  to  hold  one  meet- 
ing after  the  election  of  aldermen,  in  April  each 

•50 


year,  and  then  all  but  the  senior  aldermen  coii> 
stituting  the  board  of  street  commissioners, 
would  resign,  and  the  mayor  would  also  resign 
at  the  same  time. 

On  the  hearing  of  the  motion,  May  16, 1884, 
the  court  nmde  an  order  setting  aside  the  judg- 
ment "on  the  ground  that  the  summons  herein 
was  not  properly  served  on  said  defendant,and 
the  court  had  no  jurisdiction  thereof."  To  re- 
view the  decision  of  the  court  in  making  that 
order  the  plaintiffs  in  error  have  sued  out  the 
present  writ  of  error. 

The  errors  assigned  are —  {3W 

1.  That  the  court  had  no  JurisdictioB  or    ^      * 
power  to  vacate  the  judgment  at  a  subsequent 
term. 

2.  That  the  return  of  the  marshal  showed  a 
valid  service  which  was  not  changed  by  the  affi- 
davits. 

We  have  no  difficulty  with  regard  to  the  first 
question  raised  by  the  plaintiffs  In  error.  It  is 
clear  from  the  record  tnat  the  application  to  set 
aside  the  judgment  was  made  at  the  same  term 
it  was  rendered.  The  judgment  was  entered 
on  the  19tb  day  of  June,  1888.  During  the 
same  term,  as  we  infer  ^d  it  Is  not  disputedl 
namely,  on  the  27th  of  July,  1883,  the  aefend- 
anfs  attorneys  gave  notice  of  a  motion  to  set 
aside  the  judgment,  to  be  heard  on  the  28th  of 
August,  and  annexed  to  the  notice  the  affidavits 
on  which  they  relied.  Service  of  this  notice 
and  of  the  affidavits  was  acknowledged  by  the 
attorneys  of  the  plaintiffs  without  oblection. 
Why  the  motion  was  not  argued  on  the  28th 
of  August  is  not  shown.  It  was  probably  post- 
poned by  agreement  of  the  parties,  or  at  the 
suggestion  of  the  court.  It  did  not  actuaUy  take 
place  until  May,  1884,  during  the  oontin  lance 
of  the  December  Special  Term  of  1888.  The 
District  Judge  certifies  that  by  agreement  of 
counsel  and  the  consent  of  the  court.  It  was 
then  heard,  together  with  a  similar  motion  in 
the  case  ox  Worte  and  othen  v.  The  Oity  off 
WatertoiDn,  some  of  the  affidavits  being  used  in 
both  cases.  From  what  appears  on  the  face  of 
the  record  it  is  to  be  presumed  that  the  hearing 
of  the  motion  was  continued  by  consent,  or  by 
direction  of  the  court,  from  the  28th  of  August 
until  the  following  term,  which  waa  the  De- 
cember Special  Term.  The  objection,  there- 
fore, of  want  of  Jurisdiction  to  set  amde  the 
judgment  on  account  of  lapse  of  time  ia  with- 
out foundation  in  fact. 

As  we  have  stated,  the  main  question  b, 
whether  there  was  lend  service  of  process  on 
the  dtj.  We  may  d&miss  the  attempt  at  8e^ 
vice  in  March,  1878.  It  was  set  aside  by  the 
court  as  not  made  in  the  manner  prescribed  by 
law  so  as  to  give  the  court  Jurisdiction;  and  the 
prosecution  was  dropped  by  the  plaintiffs.  No 
further  steps  were  taken  until  after  the  lapse  of 
nine  years  and  nine  months,  when  a  second  ef- 
fort was  made  to  serve  the  writ,  upon  which  [314] 
the  present  proceedings  arose.  It  cannot  he 
pretended  that  the  action  was  pending  during 
that  long  period,  without  further  effort  to  pro- 
cure a  service  of  process.  The  common  law 
provided  a  remedy  in  such  cases,  by  a  return 
of  non  eit  tnvenfui  (or  what  was  equivalent 
thereto),  and  a  reissue  of  the  writ  from  term  to 
term,  until  a  service  could  be  made,  or  by  proo- 
ess  of  outlawry.  The  issue  of  successive  writi 
I  kept  the  suit  iliye  ao  as  to  prevent  the  running 
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of  tbe  Btatate  of  LimitatioiM.  But  the  making 
ai  one  spMmodlc  and  uosucoeesful  effort,  ana 
then  abandoninff  the  case  for  ten  years,  cannot 
be  regarded  as  having  any  such  effect,  unless 
aided  by  some  statutory  provision.  No  such 
provision  has  been  cited.  There  is  a  provision 
b  the  Bavised  Statutes  of  Wisconsin  (§  4240) 
which  was  evidently  intended  to  meet  such  a 
case;  but  no  attempt  was  made  to  comply  with 
it  The  section  referred  to  is  substantmlly  as 
follows:  "An  attempt  to  commence  an  action 
shall  be  deemed  equivalent  to  commencement 
thereof  .  .  .  when  the  summons  is  delivered 
with  the  intent  that  it  shall  be  actually  served; 
.  .  .  if  a  corporation  organized  under  the  laws 
of  this  State  be  defen£nt,  to  the  sheriff  or 
proper  officer  of  the  county  in  which  it  shall  be 
estaolisbed  by  law,  or  where  its  general  busi- 
ness iB  transactedyOr  where  it  keeps  an  office  for 
the  transaction  of  business,  or  where  any  offl- 
oer,  attorney,  agent  or  other  person  upon  whom 
the  summons  may  by  law  be  served,  resides  or 
has  his  office;  or  if  such  corporation  has  no 
such  place  of  business  or  any  officer  or  other 
person  upon  whom  tbe  summons  may  by  law 
be  served,  known  to  theplaintiff,  ...  to  the 
sheriff  or  other  proper  officer  of  the  county  in 
which  plaintiff  shall  bring  his  action.  But  such 
an  attempt  must  be  followed  by  tbe  first  pub- 
lication of  the  summons,  or  the  service  thereof 
within  sixty  days." 

As  the  attempted  service  of  the  summons  in 
1878  can  have  no  effect  upon  the  solution  of  the 
present  controversy,  the  question  then  arises 
whether  the  attempted  service  in  December, 
18^,  was  a  sufficient  and  legaJ  service.  The 
court  below  held  that  it  was  not.  We  have  al- 
ready quoted  the  return  of  the  marshal  on  that 
occasion.  It  appears  from  this  return  that  he 
made  the  attempted  service  bydelivering  a  copy 
of  the  summons  to  Wm.  H.  Rohr^  the  last 
mayor  of  the  city,  a  copy  to  Henry  Bieber,  city 
clerk,  a  copy  to  Chas.  U.  Qardner,  city  attor- 
ney, and  a  copy  to  Thomas  Baxter,  tbe  lost 
presiding  officer  of  the  board  of  street  commis- 
sioners of  the  City  of  Watertown,  the  office  of 
mayor  being  vacant  and  Uiere  being  no  presi- 
dent of  the  common  council  nor  presiding  offi- 
cer thereof  in  office.  Was  this  such  a  service 
upon  the  city  as  the  law  requires?  It  clearly 
was  not,  unless,  by  the  law  of  Wisconsin,  the 
circumstances  of  the  case  were  such  as  to  dis- 
pense with  a  literal  compliance  with  the  char- 
ter. The  charter  requires  service  on  the  mayor 
of  the  dty.  No  such  service  was  made.  There 
was  no  mayor  in  office  at  the  time.  The  last 
mayor  had  resigned,  and  bis  resignation  had 
taken  effect,  i^rvice  on  him  was  of  no  more 
avail  than  service  on  an  entire  stranger.  The 
case  is  different  from  thoae  in  which  we  have 
held  that  a  resignation  of  an  officer  did  not  take 
effect  until  it  was  accepted  or  until  another  was 
appointed.  In  those  cases  either  the  common 
law  prevailed  or  the  local  law  provided  for  the 
case  and  prevented  a  vacancy.  Such  were  tbe 
cases otjSadgerY.  U.  6,  €x rel,  BolUi,  93  U.  S. 
509  [23: 9911;  JSdwardB  v.  United  States,  103 
U.  8.  471  [26:814];  Salamanca  Twp.  v.  WiUon, 
109  U.  8.  627  [27: 10651.  In  Badger  v.  U.  8. 
$x  rtl.  BolU$  the  law  of  Illinois  was  in  question, 
and  it  appeared  that  by  the  Constitution  of  that 
State  the  officers  elected  were  to  hold  their  of- 
floes  until  ^dr  successors  were  elected  and 
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qualified.  In  Edwards  v.  United  States  the  case 
arose  in  Michigan,  and  it  was  held  that  the 
common-law  rule  prevailed  there,  by  which  the 
resi^ation  of  a  public  officer  is  not  complete 
untu  tbe  proper  authority  accepts  it  or  does 
something  tantamount  thereto,  such  as  appoint- 
ing a  successor.  In  SalamaTiea  Tiop,  v.  Wi^ 
son,  a  case  arising  in  Kansas,  the  treasurer  of 
a  township  moved  across  the  township  line  in- 
to another  township.  By  the  Constitution  of 
Kansas  township  officers  were  to  hold  their  of- 
fices one  year  from  their  election  and  until 
their  successors  were  qualified,  and  nothing  was 
said  either  in  the  Constitution  or  laws  about  res- 
idence or  nonresidence.  We  held  that  the  re- 
moval did  not  necessarily  vacate  the  office  and 
that  service  of  sunmions  on  the  treasurer  was 
good. 

In  the  present  case,  it  is  true,  the  consoll-  [8161 
dated  charter  of  the  City  of  Watertown  pro- 
vides (diap.  1,  §  6)  that  "All  elective  officers  ex- 
cept aldermen  shall,  unless  otherwise  provided, 
hold  their  respective  offices  for  one  year,  and 
until  Uieir  successors  are  elected  and  qualified." 
But  that  provision  has  respect  to  ordinanr  cases. 
It  cannot  apply  in  a  cose  of  death;  and  does  not 
apply  in  case  of  resij^nation;  for  bv  chapter  61 
of  the  private  and  iocal  laws  of  1867,  relating 
to  Watertown  (8 1),  it  is  declared  that  "Any  citvr 
officer  who  shall  resign  bis  office  shall  file  with 
the  city  clerk  his  resignation  in  writin|f,  direct- 
ed to  the  mayor,  and  such  resignation  shall 
take  effect  from  tbe  time  of  filing  tbe  same." 
And  hv  chapter  204  of  the  private  and  local 
laws  of  1871,  relating  to  Watertown,  it  is  de- 
clared (§  2)  that  "The  resignation  of  tbe  major 
shall  be  in  writing,  directed  to  the  common 
council  or  citv  clerk,  and  filed  with  tbe  city 
clerk,  and  shall  take  effect  at  the  time  of  filing 
the  same."  These  provisions  of  the  statute  law 
are  decisive,  and  preclude  the  operation  of  auy 
such  rule  as  was  recognized  iu  Badger  v.  U.  o, 
ex  rel,  Bolks  and  JSawards  v.  United  States. 
The  service  upon  Rohr,  the  lost  mayor,  there- 
fore, was  of  no  force,  and  bad  no  effect  what- 
ever. The  same  thing  may  be  said  of  the  ser- 
vice on  Baxter,  the  last  priding  officer  of  Uie 
board  of  street  commissioners. 

The  question,  then,  is  reduced  to  this:  wheth- 
er, in  case  the  mayor  has  resigned  and  there  is 
no  presiding  officer  of  the  board  of  street  com- 
missioners (ft  body  which  seems  to  take  the 
place  of  the  common  council  of  the  city  for 
many  purposes),  service  of  process  on  the  city 
clerk  and  on  a  conspicuous  member  of  tbe 
board  is  sufficient  If  the  common  law  (which 
is  common  reason  in  matters  of  justice)  were 
permitted  to  prevail  there  would  be  no  diffi- 
culty. In  the  absence  of  any  head  officer,  the 
court  could  direct  service  to  be  made  on  such 
official  persons  as  it  might  deem  sufficient. 
But  when  a  statute  intervenes  and  displaces  the 
common  law,  we  are  brought  to  a  question  of 
words  and  are  bound  to  take  the  words  of  the 
statute  as  law.  The  cases  are  numerous  which 
decide  that  where  a  particular  method  of  serv- 
ing process  is  pointed  out  by  statute,  that 
method  must  be  followed,  and  the  rule  is  es- 
pecially exacting  in  reference  to  corporations.  r^iT! 
SrtW«v.BewAw.84U.S.  17WalL624l21:741];  *•  *'J 
Alexandria  v.  Fairfax,  95  U.  S.  774  [24:  583' ; 
SeUlemier  v.  SuUitan,  97  U.  8.  444  [;i4: 1110  ; 
Evans  v.  IhMin  di  D.  R,  Co.  14  Mees.  &  W. 
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143;  WcUUm  ▼.  Universal  Salvage  Co.  16  Mees. 
&  W.  488;  BrvdolfY.  Wo^,  82  Iowa,  609;  JTowi 
T.  Atlantic  d  F,  R,  Co.  64  Mo.  561;  Lehigh  Val- 
ley Ins,  Co,  V.  Fuller,  81  Pa.  398.  The  courts 
of  Wisconsin  strictly  adhere  to  this  rule.  Con- 
gar  V,  Galena  dft  (7.  U.  B,  Co.  17  Wis.  478.  485; 
Watertoirn  ▼.  RobinMn,  59  Wis.  518;  Water- 
town  y.  Bohinson,  69  Wis.  230.  The  two  cases 
last  cited  related  to  the  charter  now  under  con- 
sideration. In  the  first  case,  service  was  made 
upon  the  city  clerk  and  upon  the  chairman  of 
the  board  of  street  commissioners  whilst  the 
board  was  in  session,  in  the  absence  of  the 
mayor,  who  could  not  be  found  after  diligent 
search.  The  court,  after  referring  to  the  pro- 
visions of  the  charter  and  the  Revised  Statutes 
on  the  sublect.  say:  "The  question  whether 
the  Revised  Statutes  control  as  to  the  manner 
of  service  is  not  a  material  inquiry  here^  be- 
cause both  the  charter  and  general  provision 
require  the  service  to  be  made  upon  the  mayor, 
but  no  service  was  made  upon  that  officer,  as  ap- 
pears by  the  return  of  the  sheriff.  The  prin- 
ciple is  too  elementary  to  need  discussion  that 
a  court  can  only  acquire  jurisdiction  of  a  [>arty, 
where  there  is  no  appearance,  by  the  service  of 
process  in  the  manner  prescribe  by  law."  In 
the  last  case  (d?cided  in  1887)  service  was  made 
iu  the  same  manner  as  in  the  previous  one,  and 
the  court  say:  *'  When  the  statute  prescribes 
a  particular  mode  of  service,  that  mode  must 
be  followed.  lia  lex  scripta  est.  There  is  no 
chance  to  speculate  whether  some  other  mode 
will  not  answer  as  well.  This  has  been  too 
often  held  by  this  court  to  require  further  cita- 
tions. .  .  .  When  the  statute  designates  a  par- 
ticular officer  to  whom  the  process  may  be  de- 
livered and  with  whom  it  may  be  left,  as  serv- 
ice upon  the  corporation,  no  other  officer  or 
person  can  be  substituted  in  his  place.  The 
aesi^nation  of  one  particular  officer  upon  whom 
service  may  be  made  excludes  all  others.  The 
temporary  inconvenience  arising  from  a  vacan- 
cy in  the  office  of  mayor  afforas  no  good  rea- 
son for  a  substitution  of  some  other  officer  in 
his  place,  upon  whom  service  could  be  made, 
bv  unwarrantable  construction  not  contem- 
plated by  the  statute." 

It  is  unnecessary  to  look  farther  to  see  what 
the  law  of  Wisconsin  is  on  this  subject.  It  is 
perfectly  clear  that  by  that  law  the  service  of 
process  in  the  present  case  was  ineffective  and 
void. 

The  counsel  for  the  plainti£P  tn  error  en- 
deavor to  avoid  this  conclusion  by  referring  to 
the  Act  of  1879,  which  declares  that  "The 
board  of  street  commissioners  of  said  city  and 
the  chairman  of  said  board  shall  have  concur- 
rent power  with  the  mayor  and  common  coun- 
cil of  said  city  in  the  appointment  of  inspectors 
and  clerks  oi  election,  and  shall  have  all  other 
powers  conferred  by  law  upon  said  mayor  and 
common  council,  subject  to  the  control  of  said 
common  council,  except  the  power  of  levying 
taxes."  It  is  contended  that  this  Act  gives  to 
the  chairman  of  the  board  of  street  commis- 
sioners the  same  power  as  the  mayor  has  to 
receive  service  of  process  against  the  city.  But 
the  Supreme  Court  of  Wisconsin,  as  we  have 
fseen,  has  expressly  decided  otherwise.  And 
the  language  of  the  Act  of  1879  is  not  that  the 
chairman  uf  the  board  shall  have  the  power  of 
the  mayor,  but  that  the  board  and  the  chahr< 
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man  shall  have  concurrent  power  with  the 
mayor  and  common  coundl,— evidenily  refer- 
ring to  the  power  of  the  body,  not  to  the  sepa- 
rate power  of  the  officers.  Besides,  if  it  were 
conceded  that  the  chairman  of  the  board  had 
the  same  power  as  the  mayor,  Baxter,  who  was 
served  with  process  as  chairman  of  the  board, 
was  not  permanent  chairman,  but  was  onlj 
temporary  chairman  of  the  particular  meeting, 
and  ceased  to  have  any  official  position  as  such 
after  the  meeting  adjourned.  He  was  in  no 
sense  chairman  of  the  board  at  the  time  when 
he  was  served  with  process.  This  fact,  how- 
ever, does  not  seem  material  in  the  view  of  the 
Supreme  Ck>urt  of  Wisconsin;  for  in  the  cases 
beiore  it,  the  chairman  of  the  board  was  served 
with  process  during  its  actual  session  and  whilst 
he  was  presiding.  In  the  construction  of  a 
state  statute,  in  a  matter  purely  domestic  (as 
this  is),  we  always  feel  strongly  disposed  to 
give  f^rea^  weight  to  the  decisions  of  the  high- 
est tnbunal  of  the  State.  Burgess  v.  Sdigman, 
107  U.  8.  20  [27:  859]. 

There  is  a  question  entirely  outside  of  the  [319] 
one  which  we  have  been  aiscussing:  it  is. 
whether  the  state  law,  as  thus  ascertained,  is 
objectionable  on  the  score  of  being  repugnant 
to  the  Constitution  of  the  United  States.  Does 
it  impose  embarrassments  in  the  way  of  the 
creditor  in  pursuit  of  his  claim  whicm  did  not 
exist  when  his  debt  was  created?  The  point  is 
not  distinctly  made  by  the  counsel  of  the  plaint- 
iffs in  error,  although  it  is  hinted  at  in  thetr 
brief.  But  no  statute  has  been  pointed  out  to 
us  showing  any  change  in  the  law  of  the  State 
in  this  regard.  As  the  record  stands,  we  have 
no  sufficient  ground  for  discussing  the  question 
in  the  present  case. 

Witn  motives  we  have  nothing  to  do.  Cer- 
tainly, improper  motives  cannot  be  attributed 
to  a  State  Legislature  in  the  passage  of  any  laws 
for  the  government  of  the  State.  Individuals 
may  be  actuated  by  improper  motives,  and 
may  take  advantage  of  defects  and  imperfec- 
tions of  the  law  for  the  purpose  of  defeating 
justice.  The  mayor  of  Watertown  may  have 
been  actuated  by  such  a  motive  in  resigning  his 
office  immediately  after  being  inducti^  into  it. 
But  he  had  a  legal  right  to  resign;  and  if  the 
plaintiffs  are  prejudiced  by  his  action,  it  is 
damnum  absque  ir^uria.  The  plaintifb  are  in 
no  worse  case  than  were  the  creditors  of  the 
City  of  Memphis  after  the  repeal  of  its  charter 
and  the  establishment  of  a  taxing  district  in  its 
stead.  The  State  has  plenary  power  over  its 
municipal  corporations,  to  change  their  organ- 
ization, to  modify  their  method  of  internal 
government,  or  to  abolish  them  altogether. 
Contracts  entered  into  with  them  by  private 
parties  cannot  deprive  the  State  of  this  par- 
amount authority.  See  Meriwether  r,  Oofrett^ 
102  U.  S.  472  [26: 1971. 

The  cases  oi  Brovghton  ▼.  Psnsaeola,  98  U. 
S.  266  [28:  8961,  and  Mobile  v.  Watson,  116  U. 
S.  289  [29:  6^],  cannot  aid  the  plaintiffs  in 
this  case.  Those  were  cases  in  which  a  new 
name  was  given  to  an  old  corporation,  or  a  new 
corporation  was  made  out  of  an  old  one,— that 
was  the  substance  of  it, — and  the  question  was 
whether  the  new  corporation  or  the  old  corpo- 
ration  by  its  new  name  was  liable  for  the  old 
debts;  and  we  held  that  it  was.  That  was  a 
question  of  liability,  not  a  question  of  pro- 
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ceduie.  There  the  way  was  open  for  looking 
into  the  actual  relations  of  the  old  and  new 
corporations,  and  deciding  according  to  the 
Justice  of  the  case.  Here  we  are  bound  by 
statute;  and  not  by  the  state  statute  alone,  but 
by  the  Act  of  Congress,  which  obliges  us  to 
follow  the  stat€  statute  and  state  practice.  The 
federal  courts  are  bound  hand  and  foot,  and 
are  compelled  and  obliged  by  the  Federal  Leg- 
islature to  obey  the  state  law;  and  according  to 
this  law  the  judgment  cf  the  Circuit  Court  wai 
eorrect  and  %$  therefore  affirmed. 


[320]         HENRY  AMY  bt  al.,  Plff;  in  Er.. 

THE  CITY  OP  WATBRTOWN.    (No.  2.) 
(See  8. 0,  Beporter^s  ed.  320-887 J 

Conapiracy  to  prevent  eerviee  of  process  on  a  dty 
— atatute  of  lAmitatione  not  extended— eva" 
aion  of  eerviee  i$  not  fraud. 

1.  A  ooDsplraoy  of  the  officials  and  residents  of  a 
city,  to  prevent  service  of  process  upon  it,  by  the 
rewgnatjon  of  the  mayor,  and  by  the  secret  meet- 
ing of  the  oommon  council  before  qualifying  and 
organizing,  and  by  their  immedinlfiy  resigning 
their  offices  after  the  transaction  of  some  necessarv 
business,  and  the  consequent  inability  to  serve  such 
process,  does  not  furnish  an  excuse  for  not  com- 
mencing the  action  within  the  time  limitod  by  law. 

2.  The  courts  cannot  create  an  exception  to  the 
operation  of  the  Statute  of  Limitations,  not  made 
by  the  statute  itself,  where  the  party  designedly 
eludes  the  servioe  of  process. 

3.  Although  oonoealment  of  fraud  has  been  held 
ground  for  suspending  the  Statute  of  limitations, 
yet  the  evasion  of  service  of  process  is  not  fraud 
In  the  legal  sense  of  the  term,  and  is  no  valid  an- 
swer to  the  statutory  bar. 

[No.  197.] 
Argued  March  It,  1889.  Decided  April  8, 1889. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Wisconsin, 
to  review  a  judgment  for  the  defendant  on  the 
defense  of  the  Statute  of  Limitations.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Georf^e  P.  Miller*  for  plaintiffs  in 
«rror: 

The  bar  of  the  Statute  of  Limitations  may 
be  avoided  at  law  for  fraud  in  the  party  seek- 
ing to  take  advantage  of  it. 

iSfierwood  v.  Sutton,  6  Mason,  148;  Bree  ▼. 
Holbeeh,  2  Doug.  (Eng.)  055;  Jones  t.  Conoway, 
4  Yeates,  109;  Persons  v.  Jones,  12  Ga.  871; 
First  Mass,  Turnpike  Corp.  ▼.  Field,  8  Mass. 
1801;  Homer  v.  Fish,  1  Pick.  486;  Welks  v.  Fish, 

8  Pick.  74:  Farnam  v.  Brooke,  9  Pick.  213, 246. 
Bishop  V.  LitUe,  8  Me.  405;  Cote  v.  McOlathry, 

9  Me.  181;  Bricker  v.  Lightner,  40  Pa.  199; 
BiekneU  v.  Gough,  8  Atk.  558;  Carlisle  v.  F^- 
ter,  10  Ohio  St.  198;  Conyers  ▼.  Kenan,  4  Ga. 
808. 

The  Statutes  of  Limitations  of  the  several 
States  did  not  run  against  the  right  of  action  of 
parties  during  the  continuance  of  the  civil  war. 

The  Protector,  76  U.  S.  9  Wall.  687  (19:  812); 
8.  O.  79  U.  S.  12  Wall  700  (20:  463);  Letu  ▼. 
Steteart,  78  U.  S.  11  Wall.  244  (20:  86);  U.  8, 
▼.  Wiley,  78  U.  S.  11  Wall.  508(20:211);  Brown 
▼.  Hiatts,  82  U.  8.  15  Wall.  177  (21:  128); 
Batesville  Institute  v.  Kauffman,  85  U.  S.  18 
Wall  152  (21:  775);  Ross  v.  Jones,  89  U.  S.  22 
Wall.  576  (22:  730). 
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The  Statute  of  Limitations  applies  to  noii* 
residents  as  well  as  residents. 

Buggies  v.  Keeler,  8  Johns.  1503;  Fowler  v. 
Hunt,  10  Johns.  464;  Milton  v.  Babson,  6  Allen, 
822-824;  Whitcomb  v.  Keator,  59  Wis.  009; 
Parker  Y.  Kelly,  61  Wis.  652. 

Courts  hold  the  statute  as  suspended  unless 
the  absent  debtor  leaves  such  a  residence  with- 
in  the  State  so  that  process  can  be  served  upon 
him  by  leaving  the  process  at  his  residence. 

Haekettv,  Kendall,  28  Vt.  275;  Wardv,  Cole^ 
82  N.  H.  452;  Penley  v.  Waterhouse,  1  Iowa,  498. 

Courts  of  equity  enjoin  the  party  who  had 
procured  injunction  from  setting  up  the  Statute 
of  Limitations. 

Barker  v.  Millard,  16  Wend.  572;  Eobfrtson 
V.  Alford,  18  Smcdes  &  M.  509;  Ingraham  v. 
Regan,  23  Miss.  218;  Rice  v.  Lowan,  2  Bibb 
(Ky.)  149;  Doughty  v.  Doughty,  10  N.  J.  Eq. 
847;  Chemical  Nat,  Bank  v.  fCissane,  82  Fed. 
Rep.  429;  Norris  v.  Hoggin,  28  Fed.  Rep.  282; 
Wood,  Lim.  par.  243;  Jackson  v.  Huntley,  5 
Johns.  65:  Jackson  v.  McKee,  8  Johns.  429. 

The  period  during  which  the  commencement 
of  suits  was  prohibited  should  not  be  hicluded 
in  the  calculation. 

Dotcell  V.  Webber,  2  Smedes  <&  M.  452;  Mose$ 
V.  Jones,  2  Nott  &  McC.  250. 

The  commencement  of  the  action  having 
been  stayed  by  a  statutory  prohibition,  the  time 
of  the  continuance  of  the  proliibition  is  not  a 
part  of  the  time  limited  for  the  commencement 
of  the  action. 

Hopkirk  v.  BeU,  7  U.  S.  8  Cranch,  454  (2: 497); 
Mon^mery  v.  Hernandez,  25  U.  S.  12  Wheat. 
129  (6:  575);  Braun  v.  Sauenoein,  77  U.  S.  10 
Wall.  218  (19:  895). 

The  defendant  C^ty  of  Watertown  is  estopped 
by  its  own  conduct  m>m  taking  advantage  of 
Uie  Statute  of  Limitations. 

Randon  v.  Toby^  52  U.  8.  11  How.  517 
(18:  784);  KiUips  T.  Putnam  F.  Ins.  Co.  28 
Wis.  472. 

Messrs.  George  W.  Bird  and  Daniel 
Hall*  for  defendant  in  error. 

Unless  there  can  be  found  in  the  statute  itself 
some  ground  for  restraining  it,  it  cannot  be  re- 
strained by  arbitrary  addition  or  retrenchment. 
No  exception  can  w  claimed  in  favor  of  par- 
ticular arsons  or  cases  unless  they  are  express- 
ly mentioned. 

Angell.  Lim.  g§  194, 476,  485,  et  w^. ;  Wood. 
Lim.  §  252,  p.  495;  Duplex  v.  De  Roven,  3 
Vem.  540;  Hall  v.  Wybourn,  2  Salk.  420; 
Bedford  v.  Wade,  17  Ves.  Jr.  87;  Mclver  v. 
Ragan,  15  U.  S.  2  Wheat.  25  (4:  175);  Bank 
of  Ala.  V.  Dalton,  50  U.  S.  9  How.  522  (13: 242). 

The  Legislature  having  made  no  exception, 
the  court  can  make  none. 

KendaU  v.  U.  8.  107  U.  S.  128  (27:  437); 
L^nntcell  V.  Warren,  67  U.  8.  2  Black.  599 
(17:  2i51);  Fishery.  Harnden,  1  Paine,  C.  C.  61; 
0^.  S.  V.  MuhUnbnnk,  1  Woods.  569;  The  8am 
Slick,  2  Curt.  480. 

The  principle  is  not  modified  by  the  fact  that 
the  exception  sought  to  be  introduced  into  the 
statute,  is  the  fraud  of  the  party  setting  up  and 
relying  on  the  bar. 

Hunter  v.  Gibbons,  1  Hurl.  <&  N.  459;  Brotor^ 
V.  Hoxeard,  4  Moore,  508;  Bowman  ▼.  Wathen^ 
42  U.  8.  I  How.  189  (11:  97);  Wood  v.  Car- 
penUr,  101  U.  S.  135(25:  807);  AndreacT.  Red- 
field,  98  U.  S.  225  (25:  158;;  Oaines  v.  Miller, 
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111  U.  a  895  (28:  468);  17.  ci.  v.  MaiUard,  4 
Ben.  459;  Peak  ▼.  j^iidt;,  8  Baxt.  71;  JfUea  ▼. 
.S^rrt^,  1  HUl  (S.  0.)  296;  Miller  ▼.  Lesser,  71 
Iowa,  147;  Conner  ▼.  Ooodmanj  104  Dl.  865; 
2V«n<p  V.  ^t'(A,  20  Johns.  88;  Leonard  y.  Pit- 
ney, 5  Wend.  80;  AUen  t.  if»7fo,  17  Wend.  202; 
Bumbert  v.  7Wn»ey  Church,  24  Wend.  687; 
Demareet  v.  W]^7tibM?p,  8  Johns.  Ch.  129;  Saeia 
▼.  2>e  (Troo/;  1  Cow,  856;  BueMin  v.  i^l^rd,  5 
Barb.  89& 

The  Statute  of  Limitations  of  Wisconsin,  as 
it  first  appeared  in  the  Territorial  Reyision  of 
1839,  and  the  Revision  of  1849  was  taken  from 
the  statutes  of  New  York.  The  courts  of  New 
York  had  placed  a  settled  construction  upon  it 
lo  the  effect  we  here  contend  for. 

When  Wisconsin  adopted  the  statute  from 
New  York,  it  adopted  with  it  the  construction 
the  New  York  courts  had  put  upon  it. 

Su>earingen  y. BoberUon,  89  Wis.  A&iiDraper 
▼.  Emereon,  22  Wis.  147;  Butcher  v.  butcher, 
89  Wis.  651;  McDonald  ▼  Bovey,  110  U.  8. 619 
(28:  269). 

The  construction  thus  placed  upon  the  Stat- 
ute of  Limitations  of  the  State  will  be  followed. 

Oreen  v.  Neal.  81  U.  S.  6  Pet.  291  (8:  402); 
Earpending  v.  Reformed  Prot,  Dutch  Churcli, 
41  U.  8. 16  Pet.  455  (10: 1029);  LeffingweU  v. 
Warren,  67  U.  S.  2  Black,  599  (17:  261);  Me- 
Cluny  V.  SiUiman,  28  U.  S.  8  Pet.  270  (7:  676); 
Boss  V.  Duval,  88  U.  S.  18  Pet.  45  (10:  51); 
Bank  of  Ala.  v.  Dalton,  50  U.  S.  9  How.  522 
(13:  242);  Wayman  v.  Southard,  23  U.  S.  10 
Wheat.  1  (6:  253);  Tioga  R.  Co.  v.  Blossburg  db 
C.  R.  Co,  87  U.  S.  20  WalL  187(22:  331). 

Where  the  statute  has  once  commenced  to 
run,  no  subsequent  disability  will  interrupt  or 
suspend  its  running. 

AngeU,  Lim.  §§  196,  477-479;  Mercer  v.  80- 
den,  &  U.  S.  1  How.  87  (11:  88);  Hogan  v. 
Burtz,  94  U.  8.  773  (24:  817);  McDonald  v. 
Bavey,  110  U.  8.  619  (28:  269). 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  is  an  action  for  a  money  demand  brought 
by  the  plaintiffs  in  error  against  the  defendant, 
the  Citjr  of  Watertown.  A  summons  was  sued 
out  against  the  city  on  the  19th  of  June,  18^, 
and  served  by  the'marshal  on  the  26th  of  the 
tame  month  by  delivering  a  copy  to  the  city 
clerk,  the  dty  attorney,  and  to  the  last  elected 
chairman  of  the  boara  of  street  commissioners. 
Appearance  to  the  action  was  entered  by  the 
attorneys  of  the  city,  and  a  copy  of  the  com- 

Slaint  was  demanded.  The  complaint  was 
uly  filed,  and  set  forth  Uie  issue  by  the  city 
of  three  bonds  for  one  thousand  dollars  each, 
bearing  date  respectiyely  the  first  day  of  June, 
1856,  and  payable  on  the  first  day  of  January, 
1877,  with  interest  thereon  at  the  rate  of  eight 
per  cent  per  annum,  payable  scmiannuany. 
and  with  coupons  annexed,  to  represent  the 
successive  installments  of  interest.  The  plaint- 
iff prayed  judgment  for  the  amount  of  said 
bonds  and  of  the  last  ten  coupons  on  each. 
The  defendant,  in  its  answer,  set  up  as  a  de- 
fense that  the  several  causes  of  action  did  not, 
nor  did  either  of  them,  accrue  within  six  years 
next  before  the  commencement  of  the  action; 
that  being  the  time  within  which  actions  upon 
bonds  and  coupons  must  be  commenced  in  the 
State  of  Wisconsin.    To  tliis  answer  the  pkint- 
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iffs  replied  (by  way  of  an  amendment  to  their 
complaint)  as  follows: 

'*  Said  plaintiffs  allege,  on  information  and 
belief,  that  the  said  defendant,  the  City  of  Wa- 
tertown, and  the  officers,  agents,  and  dtizena 
and  residents  of  said  city  did,  subsequent  to  the 
first  day  of  March,  A.  D.  1878,  conspire  to- 
gether, and  with  each  other,  and  ever  since 
have  conspired  together,  and  with  each  other, 
for  the  purpose  and  with  the  preconceived  in- 
tent and  design  to  defraud  these  plaintiffs  and 
all  other  owners  and  holders  of  the  bonds  and 
coupons  to  such  bonds  issued  by  said  city,  and 
to  prevent  these  plaintiffs  and  other  holders 
and  owners  of  said  bonds  and  coupons  from 
obtaining  the  service  of  process  on  said  city. 

"  Said  plaintiffs  further  allege,  on  informa- 
tion and  belief,  that  each  year  dnoe  the  first 
day  of  March,  1873,  a  mayor  of  said  city  was 
elected,  as  required  by  law,  but  said  mayor 
each  year,  with  the  intent  ana  design  as  afore- 
said, qualified  as  hereinafter  mentioned  and 
and  immediately  thereafter  placed  his  resigpna- 
tion  in  the  bands  of  the  city  clerk  of  said  city, 
to  be  filed  by  him  in  case  of  emergency,  and  to 
take  effect  accordingly. 

"  Said  plaintiffs  nirther  aUege,  on  informa- 
tion and  belief,  that  each  year  since  the  first 
day  of  March,  1873,  after  the  mayor  and  mem- 
bers of  the  common  council  had  been  elected, 
they  and  each  of  them  failed  to  qualify  until 
they  had  assembled  together  in  a  secret  place 
with  locked  doors,  unknown  to  the  people  at 
large  and  to  these  plaintiffs,  and  witn  persons 
on  watch  to  inform  them  of  the  approach  of 
any  person  or  persons,  and  then  and  Uiere,  if 
unmolested,  the  mayor  and  the  members  of  the 
common  council,  qualified  as  required  by  law, 
transacted  for  said  defendant  city  certsin  ne- 
cessary business,  and  thereafter  immediately 
filed  with  the  city  derk  of  said  city  their  re- 
spective resignations,  to  take  effect  immedi^e- 
ly,  and  which  resignations  went  immediately 
into  effect 

"  Said  plaintiffs  further  allege  that  since  the 
first  day  of  March,  1878,  they  have  employed 
attorneys  and  agents  for  the  purpose  of  ascer- 
taining who  was  the  mayor  or  acting  ma^ or  or 
chairman  of  the  common  council  or  chairman 
of  the  board  of  street  commissioners  and  for 
the  purpose  of  having  process  served  on  said 
cit)r;  but  owing  to  said  conspiracy,  as  these 
plaintiffs  are  informed  and  believe,  since  the 
first  day  of  March,  1878,  there  has  been  no 
mayor  of  said  city  except  each  year  for  a  few 
hours  at  such  secret  and  concealed  meetings, 
and  the  conunon  council  of  said  city,  with  the 
said  fraudulent  intent  and  design,  has  failed 
each  ^ear  to  elect  a  chairman  of  said  common 
council,  and  since  said  last  mentioned  date  there 
has  been  no  person  who  was  acting  mayor,  and 
no  chairman  of  the  board  of  street  commis- 
sioners. 

*'  Said  plaintiffs  further  allege  that,  notwith- 
standing they  have  used  due  diligence  and  have 
hired  attorneys  and  agents  for  the  purpose  of 
having  process  served  on  said  city,  they  have 
been  unable  to  this  date  to  serve  or  i^ve  served 
the  summons  in  this  action  on  the  mayor  of 
said  city  or  on  that  person  who  bv  law  should 
exercise  the  functions  of  mayor  of  said  city." 

The  defendants  thureupon  filed  an  amended 
answer,  again  setting  up  the  Statute  of  limita- 
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tions,  and  aTerrIng  that  the  plaintiffs  did  not 
[323]     conuneoce.  or  attempt  to  commence,  said  ac- 
tion, or  use  aoy  dihgence  whatever  to  com* 
mence  the  same,  before  the  19th  of  June,  1883. 

To  this  answer  the  plaintiffs  demurred,  and 
the  court  betow  overruled  the  demurrer  and 
allowed  the  plaintiffs  twenty  days  to  file  such 
further  pleadings  as  they  might  deem  proper. 
As  the  ^aintiffs  failed  to  plead  further,  jud^:- 
ment  was  entered  for  the  defendant.  To  this 
judgment  the  present  writ  of  error  is  brought. 

It  wOl  be  ob^rved  that  the  plaintiffs  do  not 
pretend  that  they  commenced  the  action  within 
Uie  legal  period  of  six  years  after  the  several 
causes  of  action  accrued;  and  their  excuse  for 
not  doing  so  is,  tiiat  it  would  have  been  of  no 
use,  on  account  of  the  alleged  conspiracy  of 
the  officials  and  residents  of  Watertown  to  pre- 
vent a  service  of  process,  by  the  resi|(Dation  of 
the  mayor,  and  by  the  secret  meeting  of  the 
common  council  before  Qualifying  and  organiz- 
ing, and  by  their  immeoiately  resigning  their 
offices  after  the  tranaaction  of  some  necessary 
business. 

The  question  is,  whether  such  proceedings 
on  the  part  of  the  citv  officials  furnish  an  ex- 
cuse for  not  commencing  the  action  within  the 
time  limited  by  law  ?  The  statute  itself  specifies 
several  exceptions  to  its  operation,  as  (1st),  when 
the  defendant  is  out  of  the  Staie;  (2d)  when  he 
is  an  idicn  subject  or  a  citizen  of  a  country  at 
war  with  the  United  States;  (3d)  when  the  per- 
son entitled  to  bring  the  action  is  insane,  or 
under  age,  or  imprisoned  on  a  criminal  charge; 
(4th)  when  the  commencement  of  an  action  has 
been  stayed  by  injunction  or  statutory  prohi- 
bition; (oth)  wnere  the  action  is  for  relief  on 
the  ground  of  fraud,  the  statute  does  not  begin 
to  run  until  the  discovery  by  the  party  ag- 
grieved of  the  facts  constituting  the  fraud. 
The  question,  therefore,  is.  whether  the  courts 
can  create  another  exception,  not  made  by  the 
statute,  where  the  party  designedly  elud^  the 
service  of  process?  Have  the  courts  the  power 
thus  to  add  to  the  exceptions  created  by  the 
statute?  That  is  the  precise  question  in  this 
case. 

It  is  said  by  Mr,  Juiiice  Strong,  In  Braun  v. 
SauenoHn,  77  U.  S.  10  WaU.  218,228  FlO.  895, 
897],  '*  It  seems,  therefore,  to  be  established, 
that  the  running  of  a  Statute  of  Limitation  may 
[324]  be  suspended  by  causes  not  mentioned  in  the 
statute  itself."  The  observation  is  undoubtedly 
correct;  but  the  cases  in  which  it  applies  are 
very  limited  in  chhracter,  and  are  to  be  admit- 
ted with  great  caution;  otherwise  the  court 
would  make  the  law  instead  of  administering 
It.  The  general  rule  is  that  the  lan^ge  of 
the  Act  must  prevail,  and  no  reasons  bas^  on 
apparent  inconvenience  or  hardship  can  justify 
a  departure  from  it. 

The  courts  of  equity,  however,  from  an  early 
day,  held  that  where  one  person  has  been  in- 
jured by  the  fraud  of  another,  and  the  facts 
constituting  such  fraud  do  not  come  to  the 
knowledge  of  the  person  injured  untU  some 
time  afterward,  the  statute  will  not  commence 
to  run  until  the  discoveiy  of  those  facts,  or  un- 
tfl  by  reasonable  diligence  they  might  have 
been  discovered.  Booth  v.  WarriugUm,  4 
Brown  P.  0.  ed.  Tom.  168;  South  Sea  Co,  v. 
Wytnondsell,  8  P.  Wms.  14H;  Hovenden  v.  TA. 
Annesley,  2  Sch.  &  Lef.  607,  631,  etc.;  nUn- 
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nerhasseU  v.  Bay,  2  Ball  A  B.  104,  129;  Mitf. 
Ch.  PI.  ed.  Jeremy,  269:  Blanshard,  Lira.  81; 
Wood,  Lim.  §  58,  p.  114.  %  274,  p.  686;  Angell, 
Lim.  c  18.  2d  ed.  p.  188.  A  dictum  of  Lord 
Mansfield  in  Bree  v.  Holbeeh,  2  Doug.  655, 656, 
that  "There  may  be  cases  which  fraud  will  take 
out  of  the  Statute  of  Limitations,"  raised  the 
question  whether  undiscovered  traud  might 
not  be  set  up  by  way  of  replication  to  a  plea  of 
the  statute  m  actions  at  law.  Wilkinson,  IAtxl 
115.  But  this  suggestion  never  obtained  the 
force  of  law  in  the  £)nglish  courts.  Brown  v. 
Howard,  2  Brod.  &  Bing.  73;  Imperial  Oaslight 
A  C,  Co.  V.  London  Gaslight  Co.  10  Exch.  39, 
42,  45;  Hunter  v.  Gibbons,  1  Hurl.  &  N.  459, 
464.  Viee-ChanceUor  Wi^ram  granted  relief  in 
eauity  in  the  case  of  Blair  v.  Bromley,  5  Hare. 
542.  on  the  express  ground  that  the  acts  of 
fraud  were  not  discovered  till  within  six  years 
of  bringing  the  suit,  and  that  the  remedy  at  law 
was  gone;  and  his  decree  was  affirmed  by  Lord 
Cottenham.    2  Phill.  Ch.  854. 

Li  this  country,  however,  in  many  of  the 
States,  especially  in  those  States  which  never 
had  a  separate  system  of  equi^,  the  statute  has 
been  held  not  to  run,  in  cases  of  fraud,  until  the 
discovery  of  the  facts  constituting  the  fraud; 
whilst  in  other  States,  in  the  absence  of  a  stat- 
utory provision  on  the  subject,  the  Enelish 
doctrine  has  been  adhered  to.  See  Angell,  Lim. 
chap.  XVni;  and  Wood,  Lim.  ^  58.  In  most  of 
the  States,  however,  statutes  have  finally  been 
passed,  suspending  the  statute  in  cases  of  fraud 
until  the  facts  have  been  discovered,  or  might 
have  been  discovered  by  reasonable  diligence. 
See  the  various  statutes  referred  to  In  Wood, 
Lim.  chap.  XXII. 

From  this  brief  review  it  appears  that  con- 
cealment of  fraud  has  by  many  courts  been 
considered  ^ood  eround  for  suspending  the 
Statute  of  Limitations,  even  in  actions  at  law. 
But  this  is  a  ver^  diHerent  thing  from  attempt- 
ing to  avoid  service  of  process,  and  cannot  be 
cited  as  aiding  in  any  way  the  adoption  of  such 
a  rule  in  the  latter  case.  Concealment  of  fraud 
prevents  a  party  from  knowing  that  he  has 
been  injured  and  has  a  cause  of  action.  He 
cannot  take  any  steps  to  obtain  redress.  But 
when  a  party  knows  that  he  has  a  cau.se  of  ac- 
tion, it  is  his  own  fault  if  he  does  not  avail 
himself  of  those  means  which  the  law  provides 
for  prosecuting  his  claim,  or  instituting  such 
proceedings  as  the  law  regards  sufficient  to  pre- 
serve it. 

There  is  one  class  of  coses  which  is  excluded 
from  the  operation  of  the  Statute  by  act  of  law 
itself,  of  which  the  case  in  which  Mr.  Justice 
Strong  made  the  remark  referred  to  is  one: 
This  class  embraces  those  cases  in  which  no 
action  can  be  brought  at  all,  either  for  want  of 
parties  capable  of  suing,  or  because  the  law  pro- 
hibits the  bringing  of  an  aciion.  In  such  cases 
the  general  law  operates  as  a  qualification,  or 
tacit  condition  of  the }  larticular  statute.  Thus, 
if  a  man  dies  after  commencing  an  action,  and  it 
abates  by  his  death,  and  the  Hmitatiou  of  time 
for  bringing  another  action  expires  before  the 
appointment  of  an  executor  or  administrator,— 
the  courts  have  held,  that  as  there  is  no  person 
to  bring  stdt,  the  statute  is  suspended  for  a 
reasonable  po*iod,  in  order  to  give  an  oppor* 
tunity  to  those  interested  to  have  the  proper  r^ 
prescntative  appointed.    Blanshard,  Lim.  i^ 
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lM-119;  Wood,  Urn.  11,  n.  i.  So  where  a 
ddien  of  one  countrj  bu  %  cauM  at  action 
•gainst  a  person  who  leflidEalnanotbercounttr 
at  war  with  bla  own,  the  Law  of  Nations  forbid 
any  intercourse  between  them,  and  suspend) 
all  niila  and  actioos  br  ibe  one  a^nst  tbe 
other;  and,  tberefore,  the  time,  dunng  which 
the  right  to  aoe  ts  thui  siupended,  is  not  reck- 
oned aa  any  part  of  tbe  time  given  by  tbe  Stat- 
ute of  Lunttationa  for  bringing  an  acUoa 
BanofT  V.  Abbott,  78  U.  8. 6  Wall  S8S  [10:9391; 
n«  Protalor,  78  U.  8.  9  WaU.  887  [19:B12]; 
Wood.  Lim.  6,  10.  Besides  this  g^eral  ex- 
ception creat^  l^  Act  of  law,  it  ta  difficult  to 
flud  aay  otiier  ground  or  cause  for  auspending 
the  operatioD  of  the  atatute  not  speciQed  In  the 
Act  itself. 

The  answer  made  by  the  plaintiffs  to  tbe  plea 
of  the  statute  aroouots  to  oolblng  more  than 
an  allegation  that  the  defendant,  the  City  of 
Watertowo,  by  tlie  acts  of  its  officers,  seeks  to 
evade  the  service  of  process.  Their  language 
b,  that  tbe  officers  and  people  have  conspired 
together  for  tbe purpoaeofdcfraudiugtbeptalnt- 
ms,  and  topreveDltbemfromobtainiuK  service 
of  process.  Is  it  fraud  In  a  debtor  to  endeavor  to 
evade  the  service  of  process!  Ii  it  any  more 
fraudulent  than  it  is  not  to  par  the  debtT  Fraud 
la  not  the  proper  term  to  apply  (o  such  conduct. 
It  may  be  morally  wrong.  It  may  be  dishon- 
est; but  it  U  not  fraudulent  in  the  legal  aenae 
of  the  term. 

Inability  to  serve  procen  on  a  defendant  has 
never  been  deemed  anezcusefornoicotnmenc- 
tng  an  action  within  tbe  prescribed  peiiod. 
The  Statute  of  James  made  no  exception  to  its 
own  operation  in  case  where  tbe  defeadant  de- 
parted out  of  the  realni .  and  could  not  be  served 
with  proctiM.  Hencu  the  courts  held  that  ab- 
sence from  tbe  realm  did  not  prevent  the  Stat- 
ute from  runuiug.  Wilkinson,  Lim.  40;  HaU 
V.  Wjibom,  1  Bhower,  88.  This  difficulty  was 
remedied  by  the  Act  of  4  and  0  Anne,  c  16, 
%  19,  wbicb  dedam  that  if  any  person  against 
whom  there  shall  be  any  cause  of  action  be  at 
the  time  of  aucb  action  accrued  beyond  the 
■eas,  the  action  may  be  brought  againat  him 
after  hla  return,  within  tbe  time  limited  for 
bringing  such  actiona.  Most  ot  the  States  have 
aimiVar  AcU.  Tbe  alalute  of  WiBconsio,  as  we 
have  seen,  boa  a  similar  provision;  perhapa 
wider  in  Itsscope.  That  statute,  therefore,  liaa 
eipreaaly  provided  for  the  case  cd  inability  to 
serve  process  occwioned  bv  the  defendant's  ab- 
tence  from  the  State.  It  has  provided  for  no 
other  cose  of  inability  to  make  service.  If  this 
b  an  omission,  tbe  courts  cannot  supply  it 
That  ia  for  the  Legislature  to  do.  Mere  effort 
on  the  part  of  the  defendant  to  evade  aerylce 
Bureiy  cannot  be  a  valid  answer  to  Ibe  itatutoir 
bar.  The  plaintiffmuatsueoutbisprocessana 
take  those  aiepa  nhlch  the  law  provide*  for 
comraenclng  au  action  and  keeping  it  alive. 

Thejndgmtat  <if  the  Oireuit  Qmrtmuitbetff- 


(Ho.  ^1.).  is  precisely  like  the  one  Just  consid- 
ered, ana  jitdgjMnt  qf  nffirmMiei  mvtt  it  ~'~ 
dered  in  that  alto. 


THB  OITT  OP  WATKBTOWK. 

(Bee  B.  a  Beponsrt  ad.  Mr-WJ 


TN  ERROR  to  Uie  cnrcolt  Oonrt  <tf  tbe 
1  United  Butes  for  the  Western  District  of 
Wisconsin,  to  review  a  judgment  for  the  do- 
tendant  in  a  suit  to  lecover  the  amount  of  mo- 
nidpal  bonda.    4fflmud, 

The  fact!  are  Mated  In  the  (q>in]oit. 

Mr.  Oeorse  P.  Miliar,  tor  plaintiff  In 
error; 

The  points  and  ButhorUIea  ot  tbe  oovnsd  fot 
plaintiff  in  etior  are  ataled  in  the  piecedlng 
case  ot  Amy  v.  TFattrtotM,  with  wblcb  thla 
case  waa  argued. 

Mam.  0«a.  W.  Bird  and  DwaiAl  HalL 
for  defendant  in  error; 

Tbe  attempted  service  on  the  28d  day  of  D»- 
cember,  1862,  was  absolutely  void.  At  that 
time  Ur.  Carpenter,  one  of  tbeplaintUts  In  that 
summons  was  dead. 

Dovnur  v.  UoiBard,  44  Wia.  82;  Ovmther-r. 
Jaoabt,  44  Wis.  SM;  La  Peinle  v.  ffMoUtg,  4? 
Wis.  888;  Beta  v.  BMUr,  II  Abk  Pr.  US; 
Saranlon  v.  Baxter,  8  Sandf.  660. 

Ad  attempt  to  commence  the  actloD  wltbotit 
tbe  service  within  sixty  days  is  not  suffident, 

Burgett  v.  StriMand,  88  Hun.  264;  Skavt. 
Ooek,  78  N.  T.  194;  Simrg  v,  cantor*.  S8  WTa. 
824;  Auerbaeh  v.  Mayiiard,  90  HiDn.  491. 

If  an  additional  party  be  aubaeqacatlT 
brought  Id,  or  a  new  cause  of  action  insetted, 
the  action  can  be  regarded  commenced  as  to 
such  party  or  cause  of  action,  only  ftom  the 
time  tbe  amendment  was  made. 

Shav,  V.  Cock.  78  N.  Y.  194;  Jfilfcrv.  Mtlm. 
tyre.  81  U.  S.  6  Pel.  31  ^:820);  Mohr  t.  Ltmlt, 


JKr.  JustJM  Bradler  dellTsred  the  oplaloa  |SSS| 
ot  the  court; 

This  suit  was  brought  to  recovor  the  amaaM 
of  S  bonda  p^able  August  1,  \9Ki  71  half 
yearly  coapons  doe  from  February  1, 1888,  to 
Aiiguat  1, 1868;  81  half  yearly  ooupons  CDr«« 
each,  due  from  January  1,  VSSi,  to  JanoaiT  1. 
U9  D.  8. 
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1878;  and  81  other  halfy  early  coapons  for  |40 
each,  due  from  January  1, 1868,  to  January  1, 
1878.  A  summons  at  the  suit  of  Elijah  W. 
Carpenter  and  Edwin  F.  Knowlton  was  issued 
on  the  29th  of  March,  1878,  and  served  by  the 
marshal  on  the  second  day  of  April,  1878,  upcm 
the  city  clerk  and  the  city  treasurer,  and  upon 
Chris.  Meyer,  an  alderman  of  the  city  who  was 
elected  mayor  at  the  dty  election.  April  1, 
1878,  but  not  yet  inducted  mto  the  office.  The 
courts  on  motion,  declared  that  the  summons 
was  not  lawfully  senred,  and  made  an  order 
authorizing  the  clerk  to  return  the  summons  to 
the  marshfi  to  be  served  on  the  defendant  ac- 
cordinff  to  law  or  for  such  further  action  as 
the  plaintiffs  might  direct. 

Nothing  more  was  done  until  the  9th  of  Jan- 
uary, 18*%,  when  the  said  Carpenter  and 
Knowlton  sued  out  an  aliaa  summons  (so 
called),  which  was  served  by  the  marshal  on 
the  28d  of  December,  1888,  upon  Bohr,  the 
last  mayor  (but  not  then  mayor):  Bleber,  city 
iAetk;  Gardner,  city  attorney;  and  Baxter  the 
last  (but  not  then)  president  or  chairman  of  the 
board  of  street  commissioners.  As  Carpenter 
had  died  on  the  first  of  September,  18i91,  no 
further  proceedings  were  had  on  this  last  atr 
tempt  at  service;  but  on  the  19th  of  June,  1888, 
an  order  was  applied  for  and  made  by  the 
court  that  the  cause  be  revived  in  favor  of  Ed- 
win F.  Knowlton  as  executor  of  Carpenter  and 
•aid  Knowlton  individually.  Thereupon  the 
new  plaintiffs  filed  their  complaint  ana  issued 
a  new  summons,  tested  29th  March,  1873, 
which  was  served  by  the  marshal  on  the  26th 
of  June,  1888,  upon  the  city  clerk,  the  city  at- 
(820]  tomey,  and  the  last  elected  chairman  of  the 
board  of  street  commissioners.  On  the  14th  of 
July,  1888,  the  defendant's  attorneys  entered 
an  appearance  to  the  action,  and  subsequently 
filed  an  answer  containing  a  general  denial  an^ 
a  plea  of  the  Statute  of  Limitations.  The  plaint- 
iffs replied  to  this  latter  plea  by  amending  their 
complaint,  and  setting  jip,  as  in  the  case  of 
Amp  V.  Watertawn,  No.  2  [ante,  958],  just  de- 
cided, a  conspiracy  on  the  part  of  the  officials 
and  people  of  Watertown  to  prevent  a  service 
of  prcceBB  on  the  dty,  specifying  the  conduct 
of  the  mayor  and  alaermen  m  resigning  their 
offices  and  meeting  in  secret  for  the  transaction 
of  business,  etc.  (See  the  report  of  the  case 
referred  to.)  They  added  the  following  aver- 
ment: 

*'Said  plaintiffs  further  aUege  that  in  the 
above  entitled  action  said  plaintiffs,  on  the  29th 
day  of  March  1878,  filed  a  praeipe  for  a  sum- 
mons and  an  undertaking  for  costs,  and  a  sum- 
mons was  issued  in  due  conformity  to  law  and 
placed  hi  the  hands  of  the  United  States  Marshal 
for  service,  and  that  on  April  2,  1878,  the  said 
marshal,  after  due  and  diligent  search  and  in- 
quiry, served  the  said  summons  on  those  per- 
sons whom,  according  to  the  best  information 
he  could  derive,  he  had  ascertained  to  be  the 
mayor  and  dty  derk  of  said  City  of  Water- 
town,  and  on  tne  same  day  returned  the  said 
fummons  as  served  acoordmg  to  law:  that  on 
April  22d,  1878.  the  said  City  of  Watertown 
appeared  specially  in  said  action  for  the  pur- 
pose of  moving  to  set  aside  the  service  of  said 
summons  on  the  ground  that  the  persons  on 
whom  the  said  summons  had  been  served  were 
not  in  fact,  the  mayor  and  dty  clerk  of  said 
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dty;  that  on  June  19,  1878,  the  said  motion 
came  on  to  i)e  heard,  and  this  court  ordered 
that  the  service  of  said  summons  be  set  aside 
for  the  reason  that  the  persons  so  served  were 
not  the  mayor  and  city  clerk  of  said  city,  and 
ordered  that  the  said  summons  be  returned  to 
the  marshal  to  be  served  according  to  law;  that 
since  said  date  the  said  marshal  has  not  been 
able  to  ascertain  who  were  the  mayor  and  city 
clerk  or  mayor  or  dty  derk  of  said  city  or  the 
persons  on  whom  process  could  be  served. 

"Said  plaintiffs  further  allege  that,  notwith- 
standing they  have  exercised  due  diligence 
and  hired  attorneys  and  aeents  for  the  purpose  [330] 
of  having  process  served  on  said  city,  they 
have  been  unable  to  this  date  to  serve  or  have 
served  the  summons  in  this  action  on  the  mayor 
of  said  dty,  or  on  that  person  who,  by  law. 
should  exercise  the  functions  of  mayor  of  said 
dty." 

The  defendant  filed  an  answer  and  an 
amended  answer  to  this  amended  complaint. 
The  amended  answer  contains  the  following 
special  rejoinder  to  the  averment  respecting 
the  issuing  and  service  of  process  in  IS'JB: 

** Fourth,  And,  furtJier  answering  said  amend- 
ed complaint,  this  the  said  defendant  alleges, 
that  on  or  about  the  29th  dav  of  March,  1§73, 
the  Elijah  W.  Carpenter  and 'Edwin  F.  Knowl- 
ton  named  in  said  complaint  filed  with  the 
derk  of  this  court  a  praeipe  for  a  summons, 
wherein  they  were  named  as  plaintiffs  and  this 
defendant  was  named  defendant,  and  an  under- 
taking for  costs,  and  a  summons,  issued  pur- 
suant to  said  praeipe,  was  then  placed  in  the 
hands  of  the  United  States  Marshal  for  said 
district  for  service,  and  that  on  or  about  the  2d 
day  of  April,  1878,  said  marshal  returned  said 
summons  to  this  court  with  the  following  re- 
turn of  service  thereon  indorsed,  to  wit:  'Served 
on  the  within-named  The  City  of  Watertown 
by  delivering  to  August  Tauck,  city  clerk,  and 
fred.  Meyer,  dty  treasurer  of  said  city,  and 
Chris.  Meyer,  an  alderman  from  the  first  ward 
of  said  city  and  an  acting  member  of  the 
board  of  aldermen  thereof,  and  mayor  elect  of 
said  dty  at  the  dty  dection  hdd  April  1, 1878, 
each  a  copy  of  the  within  summons  this  April 
2, 1878,  there  being  no  other  person  acting  as 
mayor  of  said  dty;'  that  on  or  about  June 
19,  1878,  on  motion  of  defendant,  appearing 
specially  for  that  purpose,  the  said  pretended 
service  of  said  summons  was  dedded  and  held 
to  be  illegal  and  void  by  this  court,  on  the 
ground  that  said  summons  had  not  been  served 
in  the  manner  prescril}ed  by  law,  and  the  same 
was  then  ordered  to  be  returned  to  said  mar- 
shiU  to  be  served  according  to  law;  and  that 
said  summons  was  not  served  upon  this  defend- 
ant at  any  time  within  sixty  days  after  it  was 
so  as  aforesaid  placed  in  the  hands  of  the  said 
marshal  for  service,  nor  within  sixty  days 
after  the  said  pretended  service  thereof  was  so 
decided  and  hdd  by  said  court  to  be  illegal  and  [331] 
void,  and  that  the  said  summons  was  not  and 
never  has  been  at  any  time  served  upon  said 
defendant,  and  no  copy  thereof  has  ever  been 
delivered  to  or  left  with  the  mayor  of  said  dty, 
and  that  no  action  attempted  to  be  commenced 
by  the  said  summons  or  said  pretended  service 
thereof  was  at  or  before  or  since  the  time  of 
the  alleged  decease  of  sdd  Carpenter  pending 
or  existing  in  said  court;  that  no  other  sum- 
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moDS  against  thU  defendant,  wherein  said  Car- 
penter and  Enowlton  were  made  plaintiffs,  was 
ever  issued  out  of  said  court  or  attempted  to  be 
issued  on  this  defendant  in  or  about  the  year 
1878,  and  that  the  said  summons  is  the  iden- 
tical and  only  summons  against  this  defendant 
wherein  said  Carpenter  and  Enowlton  were 
named  as  plaintiffs,  mentioned  or  referred  to  in 
the  said  amended  complaint  And  this  defend- 
ant, further  answering,  avers  and  allej^  that 
this  the  first  above  entitled  action  against  this 
defendant  was  first  commenced  on  or  about 
and  not  before  the  19th  day  of  June,  1888,  by 
said  plaintiffs  herein  then  or  soon  thereaiter 
deliveriDg  the  summons,  wherein  they  are 
named  as  plaintiffs,  in  the  above  entitled  action, 
to  the  United  States  Marshal  of  said  district  to 
be  served,  and  that  on  or  about  the  26th  day  of 
June,  1888,  the  said  marshal  made  the  delivery 
of  the  copies  thereof  of  which  he  made  his  re- 
turn, indorsed  upon  said  summons  and  which 
is  now  on  file  in  this  action,  and  that  on  the 
16th  day  of  July,  1888,  this  defendant  dulv  ap- 
peared herein  and  thereafter  submitted  itself 
fully  to  the  jurisdiction  of  this  court,  and,  as 
this  defendant  is  informed  and  believes,  the 
said  plaintiffs  never  attempted  to  commence 
this  said  action  nor  used  any  diligence  to  com- 
mence the  same  before  said  19th  day  of  June, 
1888. 

"  Fifth.  And  this  the  said  defendant,  for  a 
further  and  separate  defense,  which  it  will  in- 
sist upon  herein  to  this  said  action  and  to  Uie 
whole  thereof,  and  to  each  and  every  cause  of 
action  set  forth  in  said  amended  complaint, 
avers  and  alleges  that  neither  this  said  action 
nor  any  of  the  causes  of  action  averred  or  set 
forth  in  said  amended  complaint  accrued  with- 
in the  six  years  next  before  the  19th  day  of 
June,  1883,  nor  on  nor  since  the  day  and  year 
[332]  last  aforesaid,  and  that  on  or  after  aad  not  be- 
fore the  said  19th  day  of  June,  1888,  the  sum- 
mons last  above  mentioned  was  first  delivered 
to  the  United  States  Marshal  for  service  and  to 
be  served  on  this  defendant,  and  that  the  same 
never  was  or  had  been  delivered  to  such  mar- 
shal nor  to  any  officer  or  person  for  service  or 
to  be  served  on  this  defendant  or  otherwise  be- 
fore said  19th  day  of  June,  1883;  and  this  said 
defendant  further  avers  and  alleges  that  neither 
this  said  action  nor  any  of  the  causes  of  action 
in  the  said  amended  complaint  stated  nor 
any  part  thereof  accrued  within  six  years  be- 
fore the  commencement  of  this  the  above  enti- 
tled action,  and  that  the  said  action  was  not 
commenced  before  the  said  19th  day  of  June, 
1883,  nor  was  it  commenced  within  the  six 
years  limited  by  law  for  the  commencement 
thereof  after  the  same  accrued,  and  is  barred, 
the  whole  thereof,  by  the  Statute  of  Limita- 
tions of  the  State  of  Wisconsin;  that  as  to  all 
the  bonds,  interest  warrants  and  coupons  de- 
scribed in  said  complaint,  and  as  to  each  and 
every  one  of  said  bonds,  interest  warrants  and 
coupons,  the  said  defendant  saith  and  avers 
that  each  and  all  of  said  several  causes  of  action 
in  said  complaint  stated  did  not  nor  did  any  or 
either  of  them  accrue  thereon  within  the  six 
years  next  before  the  commencement  of  this 
action,  and  that  this  said  action  and  the  whole 
thereof  and  each  and  every  part  thereof  is 
barred  by  the  Statute  of  Limitations  of  the 
State  of  Wisconsin." 
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The  plaintiff  demurred  to  this  amended  an- 
swer, but  the  demurrer  wai  overruled,  and  the 
plaintiffs  having  declined  to  plead  further^ 
judgment  was  g^ven  for  the  defendant 

It  is  plain  from  the  description  In  the  ooaa- 
plalnt  of  the  secaritles  sued  on,  that  most  of 
them  had  become  barred  by  the  Statute  of 
Limitations  before  the  first  summons  was  sued 
out  in  March,  1878.  Only  the  last  six  yean  of 
coupons,  being  two  sets  of  $40  each,  and 
amounting  to  $960,  were  not  barred  at  thai 
time.  Of  course  all  the  bonds  and  coupons 
were  barred  in  Jime,  1888,  when  the  last  sum- 
mons was  issued,  unless  some  cause  existed  for 
suspendinff  or  avoiding  the  operation  of  the 
statute.  The  plaintiffs  relied  on  two  grounds 
for  this  purpose:  JlrH,  the  impediments  thrown 
in  the  way  of  the  service  of  process  by  the  de- 
fendant and  its  ofiloers;  $eeondlv^^lihe  actual  [333] 
commencement  of  an  a<^on  In  1878  and  keep- 
ing it  on  foot  until  the  final  service  of  process 
in  1888. 

The  first  of  these  grounds  was  considered 
and  held  to  be  insuffldent  in  the  case  of  Amv 
V.  Waiertown,  No.  2  [ante,  953],  lust  decided. 
The  second  does  not  require  an  elaborate  exam- 
ination. Without  stopping  to  inquire  whether 
the  process  issued  in  1878  could  be  kept  on  foot 
for  five  or  ten  years  without  any  legal  sorvloe, 
and  without  complying  with  the  statute  pro- 
vided for  in  such  cases,  it  is  enough  to  say  that 
by  the  laws  of  Wisconsin  an  action  is  not  oom- 
menced  for  the  purpose  of  stopping  the  run- 
ning of  the  Statute  of  Limitations  until  ser- 
vice of  process  has  been  effected,  or  until  ser- 
vice has  been  attempted  and  followed  up  by 
actual  service  within  sixty  days  or  publicatioD 
within  that  time.  The  text  of  the  law  on  this 
subject  is  found  In  sections  4289  and  4240  of 
the  Revised  Statutes  of  Wisconsin,  published 
in  1878.  The  prior  edition  of  1858  contained 
substantially  the  same  provisions.  (See  R.  S. 
1858,  p.  822.)  The  sections  referred  to  'are  as 
follows:  « 

"  Section  4289.  An  action  shall  be  deemed 
commenced  wiUiin  the  meaning  of  any  pro- 
vision of  law  which  limits  the  time  for  the 
commencement  of  an  action,  as  to  each  defend- 
ant, when  the  summons  is  served  on  him  or  on 
a  oodefendant  who  is  a  joint  contractor  or 
otherwise  united  in  interest  with  him. 

'*  Section  4240.  An  attempt  to  commence  an 
action  shall  be  deemed  equivalent  to  the  com- 
mencement tbereof  within  the  meaning  of  any 
provision  of  law  which  limits  the  time  for  m 
commencement  of  an  action  when  the  sum- 
mons is  delivered  with  the  Intent  that  it  shaD 
be  actually  served,  to  the  sheriff  or  other  proper 
officer  of  the  county  in  which  the  defendants, 
or  one  of  them,  usually  or  last  resided;  or  if  a 
corporation  organized  under  the  laws  of  this 
State  be  defendant,  to  the  sheriff  or  the  proper 
officer  of  the  county  In  which  it  was  estab- 
lished by  law,  or  where  its  general  business  is 
transacted,  or  where  it  keeps  an  office  for  the 
transaction  of  business,  or  wherein  any  officer, 
attorney,  agent  or  other  person  upon  whom  the 
summons  may  by  law  be  served,  resides  or  hss 
his  office;  or  if  such  corporation  has  no  suck 
place  of  business,  or  any  officer  or  other  per-  £3S4 
son  upon  whom  the  summons  may  by  law  be 
served,  known  to  the  plaintiff,  or  if  such  defecd- 
ant  be  a  nonresident,  or  a  noni^sideat  oorponk' 
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UoB,  to  the  sberlCF  or  other  proper  offloer  of  tfai 
coDDtj  Id  which  plaintlH  tba.\\  bring  hla  (ctlon. 
Bat  Buch  ■□  atlempl  muit  be  followed  by  lh( 
flnt  publicBtloD  ot  ibe  eammoiu  or  the  kitIm 
thereof  wltblo  atxt;  days.  U  the  adton  be  in 
A  couR  not  ot  record,  the  aervlce  thereof  miul 
be  made  with  due  diligence.' 

Now  It  ig  dear  from  what  wu  nid  In  tli< 
caw  of  Am;/  v.  Watert&im.  No.  1  [aiOt,  MS], 
Ibtt  there  was  nt^a  any  lent  aerrloe  of  procesf 
npon  tbe  defendant  in  thb  case.  The  aunt 
rnona  waa  never  aerred  upon  the  mayor  of  th< 
<Sij,  or  upon  may  person  having  or  exerdaing 
the  powers  of  mayor,  and  there  la  no  pretenac 
that  ttie  directions  m  eection  4240  were  to\ 
lowed,  or  attempted  to  be.    The  action  wu 


really  not  commenced  within  Uie  meanitiK  ol 
the  itatulfl  unm  the  atlonwys  of  tbe  detendant 
volunlarily  entered  a  general  appearMCe.    Thlt 


a  done  on  tbe  14th  of  July,  1883.  At  thai 
unie  more  than  len  years  and  a  half  had  elapsed 
•luce  tbe  laat  coupon  sued  on  became  due. 

We  have  no  bedtation,  therefore,  in  saying 
that  tbe  Court  below  committed  no  error  in 
ovoTTullDg  tbe  plaintiff's  demurrer  and  glvlni 
judgment  lor  the  defendant     Thatjudg^tnt  u 


EixBin  F.  Knoatlon,  Individually  and  at  Exeo 
utor,  Plff.  In  Err.,  c.  Tlu  Oibi  of  WaUrtown 
(No  109). 


In  errror  to  the  Circuit  Court  of  tbe  United 
Suies  for  the  Western  District  of  Wisconsin. 

These  cases  are  Id  all  essential  respects  1h( 
snmo  OS  that  of  No.  196,  in  which  the  oi^nion 
liiis  Just  been  auDouDced,  aod  the  same  jvdg 
ment  —  tif  ^g^rmanet—i*  thtrtfon  mtdene 
therein. 


I^eT]    THE  MANHATTAN  BANK  OP  UEU- 
PUIS,  TENNESSEE,  Appt., 

ELIZA  WALKER. 


ELIZA  WALKER,  Appt.. 
c. 
THE  MANHATTAN   BANE  OF  MEM- 
PHIS. TENNESSEE. 
(Bee  8.  a  BaiKirter'i  ed.  lm-va.i 

Suit  to  chargt  truitM  tpedal  itpatiU  in  bank 
—itabHUy  of  batJt-^rtonpt  for  dopotit—un- 
law/U  appropriation  «^  dtpotU — wronQ  dtltP' 
fry  lo  agtnt, 

I.  A  auit,  brought  to  eharse  tbe  defendant,  a*  i 
Inistee,  tor  a  braaoh  of  trust  In  reganl  to  a.  speelal 
depoalt,  b  one  ol  equitable  coKnliBiioe. 

K  If  a  bank  b«  looustoni^  Co  take  special  de- 


itooks,  and  tkk  ii  koown  ai 
dli«o(on,  ---  -'     - 


-^ 1)  la  br  tbe ._»..., 

tboa  depaallcd  Is  loat  br  the  froM 
Se  buk.  a  UabUttr  enauee  lo  like  n 
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Loring  ▼.  Brodie,  IH  Mass.  458. 

And  still  less  a  power  to  pledge  for  an  ante- 
cedent debt  of,  or  for  a  present  loan  of  money 
to  Walker,  Sons  &  Co.  Judab  being  a  partner 
in  tbat  firm,  or  its  ^neral  business  manager, 
tbe  bank  was  bouna,  at  its  peril,  to  see  tbat  be 
had  power  to  convert  tbe  securities  to  its  use, 
and  IS  Uable  for  tbeir  value,  in  tbe  absence  of 
actual  power  to  do  tbat  exact  thing. 

Duncan  v.  Jaudon,  82  U.  8.  15  Wall.  165 
(21: 142);  Smith  v.  Aver,  101 U.  8.  820  (25:955); 
Cent  Nat.  Bank  v.  Vonn,  Mut,  L.  Ins,  Co.  104 
U.  8.  54  (26: 693);  6liaw  v.  Bpeneer,  100  Mass. 
889. 

Tbe  Gk)ldsmitb  note  was  converted  to  the 
use  of,  and  its  proceeds  are  yet  held  by,  the 
bank,  making  it  liable  to  account  therefor. 

8cbouler,  Bailm.  62;  Story,  Bailm.  §  102; 
Alexander  v.  ACderson,  7  Baxt.  408;  Otborn  v. 
Bank  of  U.  8.  22  U.  8.  9  Wheat  738  (6: 204). 

And  it  is  liable  for  tbe  $5,200  of  bonds,  be- 
cause it  not  only  actively  aided  and  co-oper- 
ated in  an  unlawful  conversion  of  them  by 
Judab,  with  full  knowledge  of  his  purposes, 
but  itself  received  and  yet  retains  a  portion  of 
the  fruits  of  that  conversion. 

Parker  v.  Oilliam,  10  Yerg.  894 

Qeneral  power  to  sell,  reinvest,  etc.,  would 
not  include  a  power  to  pledge. 

Loring  v.  Brodie,  184  Mass.  458;  Page  v.  Coop- 
er, 16  Beav.  396;  Perry,  Trusts,  §768;  Mer- 
ehanUt  Nat.  Bank  v.  State  Nat,  Bank,  77  U. 
8.  10  Wall.  604  (19:1008). 

Judab,  a  member  of  tbe  firm  of  Walker, 
Sons  &  Co.,  would  not,  on  tbe  broadest  powers 
of  a  trustee,  be  entitled  to  lend  the  fund  to 
himself  or  to  the  firm  of  which  he  was  a  mem- 
ber. 

Shaw  V.  Spencer,  100  Mass.  889;  Dvncan  v. 
Jaudon,  82  U.  8.  15  Wall.  165  (21 :  142);  Smith 
▼.  Ayer,  101  U.  8.  320  (25:955). 

Mr,  T.  B.  Turley,  for  tbe  Bank: 

Tbe  bank  is  a  bailee  without  reward.  Such 
a  bailee  is  liable  only  for  gross  negligence. 

Foster  v.  Essex  Bank,  17  Mass.  479;  Oiblin 
▼.  McMuUen,  L.  R.  2  Pr.  C.  817;  Chattahoochee 
Nat.  Bank  v.  Schley,  58  Ga.  869;  Ray  v.  Bank 
ofKy,  10  Bush,  844;  Uoyd  v.  West  Branch 
Bank,  15  Pa.  172;  Leeds  v.  Trenton  Bank, 
Stew.  N.  J.  Law  &  Eq.  Dig.  78:  Scott  v.  Ches- 
ter Valley  Nat,  Bank,  72  Pa.  471;  First  Nat, 
Bank  v.  Ora/iam,  79  Pa.  116,  118;  Tompkins 
▼  Saltmarsh,  14  Serg.  &  R.  275;  Lancaster 
County  Nat.  Bank  v.  Smith,  62  Pa.  47;  Wiley 
▼.  First  Nat.  Bank,  4t7  Vt.  555;  Smith  v.  First 
Nat,  Bank,  99  Mass.  605;  Story,  Bailm.  §  72; 
First  Nat,  Bank  v.  Ocean  Nat,  Bank,  60  K 
Y.  294,  295;  Ilaynie  v.  Waring,  29  Ala.  265; 
Lampisy  v.  Scott,  24  Miss.  533;  Schouler, 
Bailm.  2d  ed.  §  15,  pp.  48,  49.  42-45,  and  notes 
as  applicable  to  special  deposits  in  bank. 

Juaah's  agency  was  not  only  general,  it  was 
universaL 

Whart.  Agency,  §  116,  p.  72;  §  122,  p.  75. 

The  fact  tbat  Judab  was  also  tbe  agent  of 
Walker  Sons  &  Co.  makes  no  difference. 

Jones  V.  Smith,  1  Fbill.  Ch.  (19  Eng.  Ch.) 
244. 

The  bank  acted  honestly,  fairly,  in  good 
faith,  and  with  ordinary  circumspection. 

Hall  V.  Livingston,  8  Del.  Ch.  898;  Fleming 
T.  Burgin,  2Ired.  Eq.  691'2;  Jones  y.  Smith,  1 
Hare,  58;  Vest  v.  Michie,  81  Gratt  l'^;  Bey  v. 
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Dunham,  2  Johns.  Ch.  190;  LsNeoe  v.  LeNewe^ 
2  Lead.  C!as.  in  Eq.  fourth  Am.  ed.  pt.  1, 167; 
WooduDorth  V.  Pa^^e,  6  Ohio  St.  76;  Field  v. 
SchieffeUn,  7  Johns.  Ch.  150. 

Mere  notice  that  the  trustee  intends  to  com- 
mit  a  breach  of  trust  is  not  suflSdent  to  involve 
the  party  treating  with  tbe  trustee  in  the  con- 
sequence of  the  subsequent  breach  of  trust. 
It  requires  something  more;  there  must  be 
some  participation  in  tbe  breach  of  trust. 

Potter  V.  Qardn&r,  25  U.  8.  12  Wheat  508 
(6:706):  1  Story.  Eq.  g  895;  Duncan  v.  Jaudon^ 
82  U.  8.  15  Wall.  1&  (21 :  142);  W&rmley  ▼. 
WomUey,  21  U.  8. 8  Wheat  447  (5:651);  Cham- 
plin  V.  Haight,  10  Paige,  275;  NichoUs  v.  PMs^ 
12N.J.Eq.69. 

Mr,  JusticeBlAtehiord  delivered  the  opin-  [<^8] 
ion  of  the  court: 

This  is  a  suit  originally  brought  in  the  Chan- 
cery Court  of  Shelby  County,  Tennessee,  by 
Eliza  Walker  against  the  Manhattan  Bank  of 
Memphis,  a  Tennessee  banking^  corpnoration. 
The  suit  was  removed  by  tbe  plaintiff  into  the 
Circuit  Court  of  the  United  States  for  the 
Western  District  of  Tennessee.  The  bill  of 
complaint  and  tbe  answer  were  both  of  them 
put  in  before,  and  tbe  replication  was  filed  af- 
ter, the  removal  of  tbe  cause. 

The  biU  pravs  for  a  decree  for  the  return  to 
the  plaintin  of  $3,000  of  the  second  mortgage 
bonds  of  the  Memphis  and  Charleston  Railroad 
Company  and  $2,200  of  the  second  mortgage 
bonds  of  the  Mississippi  Central  Railroad 
Company,  and  a  promissory  note  for  $5,000» 
made  by  Edward  Gk>ldsmitb,  and  of  certain 
shares  of  the  capital  stock  of  the  defen^nt^ 
amounting  to  $6,000,  attached  to  the  said  prom- 
issory note  OS  security  therefor.  Tbe  bill  al- 
leges that  the  defendant,  in  the  course  of  its 
business,  and  on  the  27tb  of  November,  1880. 
received  on  special  deposit  tbe  above  named 
bonds,  promissory  note,  and  shares  of  stock, 
belonging  to  tbe  plaintiiOf ,  together  with  a  cer- 
tificate of  the  stocK  of  tbe  People's  Insurance 
Company,  for  $1,100,  and  four  promissory 
notes  for  $325  in  tbe  aggregate;  that  the  said 
bonds  had  coupons  attached  thereto  for  the  in-  [209] 
terest  payable  thereoi^  at  certain  stated  periods; 
that  tbe  defendant  gave  its  obligation  in  writ- 
ing,  as  evidence  of  the  receipt  on  special  depos- 
it, from  tbe  plaintiff,  of  the  said  securities,  and 
was  bound  to  deliver  them  to  the  plaintiff  on 
demand;  and  that  the  stock  of  the  People's  In- 
surance Company,  and  the  $325  of  notes,  were 
returned  to  her,  but  tbe  bonds  and  the  coupons 
attached  thereto,  and  the  note  of  (Goldsmith, 
and  the  bank  stock,  were  never  returned  to 
her,  although  she  made  demand  upon  the  de- 
fendant for  them.  Tbe  bill  prays  for  a  decree 
for  the  return  of  the  property,  and  tor  the 
amount  of  the  decline  in  its  value  from  tbe 
time  when  she  demanded  it  until  the  time  when 
it  shall  be  restored;  and,  if  not  restored,  then 
for  a  personal  decree  against  the  defendant  for 
the  highest  value  of  it  at  any  time  since  she 
first  made  demand  for  it  to  the  date  of  the  de- 
cree, with  interest. 

The  answer  sets  up  in  defense,  that,  for  some 
time  prior  to  November,  1880,  Mr.  Q.  H.  Ju- 
dab, a  brother-in-law  of  tbe  plaintiff,  kept  an 
account  and  had  transactions  with  the  ddoid- 
an  t,  in  which  he  styled  himself  sometimes  agents 
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and  sometimes  gaaidian,  but  without  discloeing 
for  whom  he  was  agent  or  guardian;  that  he 
made  deposits  and  arevf  checks  in  that  way  on 
his  account,  as  the  other  depositors  with  the 
defendant  did,  and,  at  different  times  prior  to 
November,  1880,  bought  the  bonds  and  insur- 
ance company's  stock  named  in  the  bill,  and 
paid  for  them  by -checks  on  his  accouDt  with 
the  defendant;  that,  as  he  would  buy  those  se- 
curities, he  would  leave  them  on  deposit  with 
the  defendant,  without  taking  any  receipt  for 
them;  that,  in  the  fall  of  1880,  he  left  with  the 
defendant  the  Qoldsmith  note  and  the  collateral 
therefor,  and  the  four  other  notes  mentioned 
in  the  bill;  that  those  notes  were  payable  to  the 
said  Q.  H.  Judah  as  agent  simply,  without  say- 
ing for  whom  he  was  agent;  lliat,  prior  to  No- 
vember 27,  1880,  he  had  never  told  the  defend- 
ant whether  he  had  any  priDcipal  or  not,  or 
who  his  principal  was,  or  for  whom  he  was 

fuardian,  if  for  anyone;  that  on  or  about  that 
ate,  he  asked  the  defendant  to  give  to  him,  as 
agent  for  the  plaintiff,  a  receipt  for  the  bonds, 
stocks,  and  notes,  telling  it  at  the  time  that  he 
was  the  plaintiff's  general  agent  for  the  man- 
[S70]  agement  and  control  of  those  secnrities  and 
notes;  that  the  defendant  ^ave  to  him  a  receipt, 
as  such  agent;  that,  after  tne  receipt  was  given, 
some  of  the  notes  described  in  it  were  paid 
while  they  were  on  deposit  with  the  defendant, 
and  the  said  Judah,  as  agent  of  the  plaintiff, 
drew  out  the  money  in  the  ordinary  way,  and 
from  time  to  time,  as  agent  of  the  plaintiff, 
withdrew  from  the  custody  of  the  defendant 
the  items  mentioned  in  the  receipt,  until  he  had 
withdrawn  them  all,  when  he  gave  to  the  de- 
fendant a  receipt  for  them,  in  which  he  ac- 
knowledged having  received  them  as  agent  for 
the  plaintiff;  that,  if  the  plaintiff  owned  the 
items,  Judah  had  authority  from  her  to  control 
and  manage  them,  as  fully  as  she  could  have 
done  as  owner,  if  they  had  been  in  her  actual 
possession,  instead  of  in  his  possession  as  her 
agent;  that  he  was  her  genera]  agent  with  ref- 
erence to  them,  and  had  power  not  only  to  de- 
posit them,  but  iEilso  to  withdraw  them  from 
deposit,  if  he  saw  fit;  that,  when  he  demanded 
them  from  the  defendant,  his  agency  was  still 
in  force,  and  the  defendant  could  not  legally 
have  refused  to  give  them  up  to  him  as  the 
agent  of  the  plaintiff;  that,  upon  returning 
them  to  Judah,  as  such  agent,  all  liability  of 
the  defendant  with  reference  to  them  ceased; 
and  that  the  defendant  is  not  indebted  to  the 
plaintiff  on  account  of  said  securities. 

Proofs  were  taken  on  both  sides  and  the 
cause  was  heard;  and  the  court  made  a  decree 
adjudeinff  to  the  plaintiff  a  recovery  against 
the  defendant  of  $5,000,  being  the  amount  of 
the  Goldsmith  note,  with  $1,175  interest  there- 
on from  the  date  of  its  maturity,  November  1. 
1881,  on  the  ground  that  the  defendant  had 
collected  the  amount  of  that  note  and  appropri- 
ated the  same  to  its  own  use,  and  further  de- 
creein|r  that  the  defendant  was  not  liable  to  the 
plaintiff  for  anv  of  the  other  items  mentioned 
In  the  bill,  and  that  neither  party  should  re- 
cover costs  from  the  other.  Each  party  has 
taken  a  separate  appeal  to  this  court. 

The  answer  does  not  set  up,  as  a  defense, 
that  the  defendant  was  not  authorized  to  re- 
ceive the  property  in  question  as  a  special  de- 
posit, or  to  give  the  receipt  therefor.    It  was 
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stipulated  between  the  parties,  that  the  defend- 
ant received  no  compensation,  as  bailee,  for  the 
custody  of  the  propertv  sued  for;  that  tlie  [2711 
Memphis  &  Charleston  Railroad  bonds  bore  7 
per  cent  interest,  payable  semi-annually,  and 
evidenced  by  interest  coupons  maturing  Janu- 
ary 1  and  July  1  in  each  year,  the  bonds  ma- 
turing on  the  1st  of  January,  1835;  and  that 
the  Mississippi  Central  Railroad  bonds  bore  8 
per  cent  interest,  payable  semi-annually,  and 
evidenced  by  coupons  maturing  February  1  and 
August  1  in  each  year,  the  bonds  maturing  on 
the  1st  of  February,  1885. 

The  suit  is  plainly  one  of  equitable  cogniz- 
ance, the  bill  being  filed  to  charge  the  defend- 
ant, as  a  trustee,  lor  a  breach  of  trust  in  re- 
gard to  a  special  deposit. 

The  opinion  of  the  circuit  court,  reported  in 
25  F^.  Kep.  247,  contains  so  full  and  accurate 
a  statement,  in  the  main,  of  the  facta  of  the 
case,  developed  by  the  proofs,  that  we  repeat 
and  adopt  it,  as  follows;  "The  firm  of  Walker, 
Bros.  &  Co.f  composed  of  the  plaintiff's  hus- 
band, his  brother,  and  G.  H.  Judah,  was  a 
large  mercantile  house  in  Memphis  that  disas- 
trously failed  and  made  an  assignment  The 
glaintiff  and  the  wife  of  the  other  brother,  be- 
ig  creditors  of  the  firm  for  large  amounts  due 
them  for  loans  to  the  firm,  owned  the  book  ac- 
counts, which  were  bought  for  their  use  by 
Judah  in  the  name  of  Maas,  the  book  keeper, 
at  the  assignee's  sale,  the  husband  of  plaintiff 
paying  for  her  share.  These  books,  with  the 
knowledge  and  consent  of  plaintiff  and  her  hus- 
band, who  afterwards  died — ^but  it  seems  with- 
out any  specific  instructions  of  any  kind— were 
left  with  Judah  to  collect  the  debts  and  man- 
age the  fund  for  the  two  beneficiaries,  who  re- 
smed  in  other  cities.  His  control  over  the 
funds  was  of  the  most  plenary  character.  He 
married  a  sister  of  the  two  brothers,  and  had 
been  the  most  active  member  of  the  firm  and 
was  best  acquainted  with  its  business.  The 
collections  were  deposited  with  the  defendant 
bank  in  his  name  as  'guardian,'  or  in  the  name 
of  Maas,  the  former  lKX)k  keeper  of  the  firm, 
who  became  Uie  book  keeper  and  assistant 
cashier  of  the  defendant  bank.  Prior  to  No- 
vember 27, 1880,  Judah  had  purchased  certain 
securities  with  the  funds,  which  be  kept  on 
special  deposit  with  the  bank  or  in  the  name 
of  Mans.  On  that  day  he  came  to  the  bank  and 
asked  Maas  for  a  receipt  showing  the  special  [278] 
deposit,  to  send  to  the  plaintiff.  The  bank  was 
not  in  the  habit  of  giving  receipts  or  certificates 
for  these  special  deposits,  but  kept  them  noted 
by  numbers  in  a  book  used  for  that  purpose. 
Maas  wrote  a  receipt  on  a  sheet  of  the  bank's 
letter  paper,  and.  according  to  his  and  Judah 'a 
testimony,  placed  it  in  one  of  the  bank's  en- 
velopes addressed  to  the  plaintiff,  and  put  it 
with  the  bank's  mail.  The  plaintiff  and  her 
daughter  swear  that  it  was  accompanied  by  a 
letter  from  Maas.  What  was  in  the  letter  does 
not  appear,  and,  not  being  preserved,  it  has 
not  been  produced,  but  is  supposed  to  have 
been  burned  as  useless.  The  routine  of  the- 
bank  was  that  Goldsmith,  the  cashier,  person- 
sonally  signed  and  inspected  every  letter  and 
himself  enveloped  and  addressed  them.  This 
letter  he  did  not  see  or  sign,  and  it  was  never 
copied  into  the  letter  press.  The  receipt  was 
as  follows: 
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'  Manhattan  Bank  of  Memphis. 

^L.  Levy,  Resident;  L.  Hanauer,  vice-pres- 
ident; £.  €k>ld8mith,  cashier;  M.  Maas, 
ass't  cashier. 

'  Memphis,  Tbnn.,  N(n>ember  27, 1880. 
'G.  H.  Judab,  Esq.,  agent  for  Mrs.  Eliza 
Walker,  of  Philadelphia,  has  placed  with  us 
on  special  deposit: 

*  $8,000,  Memph.  <&  Charl.  R  R.  2d-m'tg. 
l>onds. 

'  |2,200.  Miss.  Central  "        "      " 

'  $1,100,  People's  Insurance  Co.  stock. 
'  5,000,  note  E.  G.,  and  collateral  attached, 
$6,000  M.  Bank  stock. 

'  $325,  interest  notes  (4  (m  $81.25.) 

'Maubicb  Maab, 
*AKtt  Cashier.' 

**  Some  time  in  1880  the  son  of  the  plaintiff 
and  a  son  of  tbe  other  Walker,  both  young 
men,  commenced  business  at  Mempbis  as 
Walker,  Sons  &  Co.  This  firm  kept  an  account 
"witb  the  defendant  bank,  and  later  with  the 
Bank  of  Commerce.  It  was  'never  very  strong* 
financially,  and  its  business  was  cotton  facto- 
rage. Judah  was  tbou^ht  by  Goldsmith  to  be  a 
partner,  and  the  plaintiff  at  one  time  swore  he 
1273]  was  a  silent  partner,  but  afterwards  stated  she 
was  inf  ormea  he  was  not.  He  says  he  was  only 
a  salaried  manager.  The  members  of  the  firm 
were  inexperienced,  and  Judah  was,  in  fact, 
tbe  almost  sole  manager  of  all  its  affairs— tbe 
master  spirit  of  the  concern.  It  is  not  shown 
that  the  young  men  took  any  part,  except  one  of 
them  kept  the  books  after  Maas  had  opened 
them. 

"  The  plaintiff,  in  October,  1880,  lent  to  her 
son,  the  firm  being  also  responsible,  $10,000,  as 
his  capital  in  the  concern,  derived  from  Uie  life 
insurance  of  her  husband.  Judab  also  appro- 
priated or  lent  to  the  firm,  from  time  to  time, 
sums  amounting  to  over  $9,000,  from  his 
collections  in  behalf  of  plaintiff  on  the  old 
books.  The  interest  on  these  sums  and  on  the 
specif  deposit  funds  were  remitted  by  tbe  firm 
—not  alwavs  promptly— to  the  plaintiff  at  Phil- 
adelpbia,  by  exchange  or  checks;  and  some- 
times the  coupons  were  sent  by  express  to  her. 
When  remittances  were  delayed  she  wrote  or 
telegraphed  the  firm.  She  never  communicated 
with  the  bank  in  any  way.  The  remittances 
were  nearly  always  in  letters  by  her  son,  and 
they  contamed  apologies  and  explanations  for 
delays. 

''The  defendant  bank  made  large  advances 
to  the  firm,  generally  by  discounts  on  the  secur- 
ity of  tbe  firm's  'country  paper*  due  from  its 
customers.  Judab  promised  tbe  bank  to  al- 
ways protect  it  as  far  as  in  his  power,  and  the 
relation  was  very  confidential.  The  bank  began 
to  urge  bim  for  a  reduction  of  the  account, 
and,  not  being  willing  to  accommodate  him 
fully,  he  opened  an  account  with  the  Bank  of 
Commerce.  Tbe  Goldsmith  note  maturing 
November  1,  1881,  he"  [Goldsmith]  "  notified 
Judab  that  he  should  not  longer  need  tbe  loan. 
Ifaas  and  Judah  say  that  'a  few  davs'  before 
tbe  note  matured,  Judah,  being  unable  to  con- 
tinue the  loan  to  Goldsmith,  determined  to 
lend  the  money  to  Walker,  Sons  &  Co.;  and  to 
accomplish  that  purpose  the  note  of  Goldsmith 
was  discounted  by  tne  bank,  and  tbe  proceeds 
placed  to  the  credit  of  Walk^,  Sons  &  Co.  .  .  . 

^2 


At  tbe  same  time,  Judah  urged  a  loan  on  the 
other  securities  of  plaintiff  on  special  deposit, 
but  the  bank  declined  this  on  tbe  grouno  that 
cotton  factors'  accounts  were  not  desirable  to  a 
bank  with  so  small  a  capital.  .  .  The  bank 
did  not  make  the  loan,  because  Judah  was  un- 
willing to  pay  the  money  on  tbe  old  account* 
He  could  get  the  money  at  the  Bank  of  Com- 
merce. He  told  the  officers  of  the  defendant 
bank  so,  and  tbey  delivered  the  securities  to 
him,  fully  knowing  that  he  was  going  to  make 
that  use  of  them.  Maas  consulted  the  president 
and  the  attorney  whether  he  should  deliver  the 
securities  to  Jiidah,  and  tbey  directed  him  to 
do  so.  He  had  forgotten,  however,  ^ving  him 
tbe  receipt  and  sending  it  to  plamtiff,  and 
neither  the  president  nor  the  attorney  knew 
that  fact.  Goldsmitb,  tbe  regular  cashier,  was 
absent  in  New  York,  but  he  never  knew  that 
fact.  Maas  never  mentioned  it,  because,  be 
says,  he  deemed  it  unimportant  at  the  time  and 
forffot  it  afterwards.  The  securities  were 
pledged  to  the  Bank  of  Commerce,  except  the 
tbe  People's  Insurance  stock,  which  was  on  the 
books  in  plaintiff's  name  and  could  not  be  used 
by  Judah.  They  were  sold  by  that  bank  to 
satisfy  the  loan,  and  are  lost  to  plaintiff.  The 
firm  of  Walker,  Sons  &  Co.  soon  after  faOed 
disastrously,  owing  defendant  bank  a  balance 
of  over  $5,000,  notwithstanding  Judah,  accord- 
ing to  his  promise,  appropriated  to  the  debt 
certain  stocks  of  his  own,  and  his  diamonds. 
After  the  failure,  Kramer,  a  son-in-law  of 
plaintiff  and  a  lawyer,  came  to  Memphis  and 

{>resented  the  receipt,  and  then  tbe  plaintiff 
earned,  for  the  first  time,  that  tbe  securities  had 
been  so  used  by  Judah  and  the  bank.  Kramer 
secured  the  delivery  to  himself  of  certain 
'country  paper*  and  mortgages  to  secure  notes 
that  were  then  first  taken  for  the  $20,000  lent 
by  plaintiff  to  tbe  firm,  not  including,  how- 
ever, tbe  securities  in  controversy  here.  An 
angiy  lawsuit  grew  out  of  this  transaction,  in 
this  family,  in  uie  courts  of  Arkansas.  A  New 
York  gentleman,  nephew  of  the  other  young 
Walker,  filed  a  bill  stating  that  the  securities 
belonged  to  him  to  secure  his  guaranty  of  a 
loan  by  the  Importers'  and  Traders'  Bank  of 
New  York  to  the  firm  for  some  $26,000,  and 
that  he  had  sent  them  to  the  firm  for  collection, 
and  that  they  were,  by  the  plaintifTs  son,  and 
without  consent  of  tbe  other  Walker  or  Judah, 
turned  over  to  his  own  mother;  all  of  which 
was  denied,  and  the  averment  made  that  this 
scheme  was  trumped  up  to  defeat  plaintiff  of 
her  advantage  and  enable  Judah  to  continue 
business  on  the  assets  at  Indian  Bi^,  Arkan- 
sas." 

The  circuit  court  held  that  the  defendant  was 
liable  for  the  amount  of  the  Goldsmith  note 
and  interest  from  the  date  of  its  collection,  bd> 
cause  it  had  collected  the  money  and  never 
paid  it  to  the  plaintiff,  but  had,  without  due 
authority,  appropriated  it  to  his  own  use,  on 
account  of  the  debt  due  to  it  from  Walker, 
Sons  &  Co.  As  to  the  $5,200  of  bonds,  the 
court  held  that  knowledge  by  the  defendant  of 
tbe  intended  breach  of  trust  dt  Judah  did  not 
make  the  defendant  privy  to  it  and  liable  for 
it,  as  the  defendant  did  not  participate  in  the 
profits  of  the  fraud;  that  the  receipt  ffiven  by 
the  defendant  did  not  change  the  relation  or 
Judah  to  the  property  and  to  the  defendant,  aa 
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it  was  not  a  receipt  to  the  plaintiff  but  one  to 
Judah;  and  that  it  did  not  satisfactorily  appear 
that  the  defendant  received  an/  part  of  the 
money  advanced  on  the  bonds. 

We  are  of  opinion  that  the  plaintifiF  is  en- 
titled to  recover,  not  only  in  respect  to  the 
Goldsmith  note,  but  in  respect  to  the  $5,200  of 
bonds. 

In  rcj^rd  to  the  Goldsmith  note,  shortly  be- 
before  it  matured,  in  November,  1881,  Judah 
indorsed  it  over  to  the  defendant  as  collateral 
sectirity  for  a  note  of  larger  amount,  made  by 
Walker,  Sons  &  Co..  which  the  defendant  then 
discounted  at  the  instance  of  Judah.  The  pro- 
ceeds of  that  discount  were,  to  the  extent  of 
$6,000,  applied  by  the  defendant  upon  a  debt 
antecedently  existinp:  from  Walker,  Sons  &  Co. 
to  it.  When  the  Goldsmith  note  became  due, 
in  November,  1881,  the  defendant,  claiming  to 
be  the  owner  of  it,  collected  it  and  retained  the 
proceeds.  Thus  a  note  which  confessedly,  and 
to  the  knowledge  of  the  defendant,  beloni^ed  to 
the  plaintiff,  was  diverted  to  the  use  of  the  de- 
fendant by  the  co-operation  of  it  and  of  Judah. 
Judah,  if  not  a  partner  in  the  firm  of  Walker, 
Sons  &  Co.,  was,  to  the  knowledge  of  the  offi- 
cers of  the  defendant,  the  active  and  controlling 
manager,  both  in  its  business  with  the  defend- 
ant and  otherwise,  of  the  affairs  of  that  firm. 
Maas,  the  assistant  cashier  of  the  defendant, 
[  276  ]  and  who  was  its  acting  cashier  during  the  period 
of  the  transactions  in  question,  was,  before  his 
connection  with  the  defendant,  the  confidential 
book  keeper  of  the  prior  firm  of  Walker,  Bros. 
&  Co.,  of  which  Judah  was  a  member,  and  had 
a  close  personal  intimacywith  Judah.  When 
the  book  accounts  of  Walker,  Bros.  &  Co. 
were  sold,  Maas  bought  them,  on  behalf  of  the 
plaintiff  and  her  sister,  and  the  funds  realized 
from  that  purchase  were  in  part  deposited  in 
the  name  of  Maas,  with  the  defendant;  and 
Maas,  on  the  request  of  Judah,  opened  the 
books  of  Walker,  Sons  <&  Co.,  when  that  firm 
was  formed.  Judah  promised  Maas  that  he 
would  certainly  protect  the  defendant  in  case 
of  disaster  to  the  firm  of  Walker,  Sons  &  Co. 

At  the  time  the  Goldsmith  note  was  thus 
converted,  the  condition  of  Walker,  Sons  & 
Co.  was  precarious,  if  the  firm  was  not  insolv- 
ent. Beiore  the  conversion  of  the  railroad 
bonds,  Judah  pledged  to  the  defendant  certain 
stocks  belonging  to  himself,  for  the  debt  due 
to  it  by  Walker,  Sons  &  Co.;  and  it  is  appar- 
ent that  Judah  was  constantly  being  pressed 
by  the  defendant  to  make  payments  on  the 
firm's  debt  to  It,  and  that  Maas,  being  the  act- 
ing cashier  of  the  defendant,  knew,  from  the 
state  of  the  account  which  the  firm  kept  with 
the  defendant,  that  it  was  substantially  with- 
o\it  available  funds.  In  none  of  the  transac- 
tions between  the  defendant  and  Judah  in  re- 
Sird  to  the  Goldsmith  note  and  the  bonds,  was 
e  receipt  or  certificate  which  had  been  sent 
to  the  plaintiff  redelivered  to  the  defendant; 
and  the  defendant  knew  that  it  had  gone  into 
the  bands  of  the  plaintiff,  because  it  nad  been 
sent  to  her  by  mail  directly  from  the  defend- 
ant 

In  National  Bank  y.  Graham,  100  U.  S.  699 
^:750],  one  Graham  had  deposited  in  a  na- 
tional bank  certain  bonds  of  the  United  States 
for  safe  keeping,  and  had  received  from  the 
eashier  a  receipt  setting  forth  that  fact,  and 


that  the  bonds  were  to  be  redelivered  on  the 
return  of  the  receipt.  Before  and  after  that 
time,  the  officers  of  the  bank  were  accustomed 
to  receive  such  deposits  from  others,  and  they 
were  entered  in  a  book  kept  by  the  bank.  The 
bonds  were  stolen  from  the  custody  of  the 
bank,  through  its  gross  negligence.  On  this 
state  of  facts,  this  court  said,  p.  702  [751]:  [277] 
'*If  a  bank  be  accustomed  to  take  such  de- 
posits as  the  one  here  in  question,  and  this  is 
known  and  acquiesced  in  by  the  directors,  and 
the  property  deposited  is  lost  by  the  gross  care- 
lessness of  the  bailee,  a  liability  ensues  in  like 
manner  as  if  the  deposit  had  been  authorized 
by  the  terms  of  the  charter."  In  support  of 
this  proposition,  the  court  cited  the  cases  of 
Foster  v.  E%8ex  Bank,  17  Mass.  479;  Lancaster 
Oo.  Bank  v.  Smith,  62  Pa.  47;  Scott  v.  Chester 
ValUy  Nat.  Bank,  72  Pa.  471;  Bank  of  Carlisls 
V.  Oraham,  79  Pa.  106;  Turner  v.  Bank  of 
Keokuk,  26  Iowa,  5«2;  Smith  t.  Bank  of  WesU 
field,  99  Mass.  605;  Chattahoodiee  Bank  y. 
Sdtley,  58  Ga.  869. 

We  are  of  opinion  that  the  execution  of  the 
receipt  or  certificate  in  question,  and  its  trans- 
mission  by  mail  directly  by  the  defendant  to 
the  plaintiff,  created  the  relation  of  bailor  and 
bailee  between  her  and  the  defendant,  and 
made  it  an  act  of  gross  negligence  for  the  de- 
fendant to  deliver,  or  dispose  of,  or  appropriate 
the  securities  in  auestion,  on  the  sole  resquest 
of  Judah,  and  without  her  direct  authority. 
Under  the  circumstances  of  the  case,  the  re- 
ceipt having  been  made  out  by  Maas,  the  as- 
sistant cashier,  and  sent  by  him  to  the  plaint- 
iff, on  the  request  of  Judah  made  on  her  be- 
half, the  statement  in  the  receipt  that  Judah» 
agent  for  the  plaintiff,  had  placed  the  securities 
with  the  defendant  on  special  deposit,  must  be 
regarded  as  virtually  a  statement  that  the 
plaintiff,  by  Judah  as  her  agent,  had  placed 
the  securities  with  it  on  special  deposit. 

Maas'  statement,  in  his  testimony,  is  that 
Judah  came  to  him,  while  he  was  m  the  dis- 
charge of  his  duties  in  the  bank,  '*and  said  he 
wanted  a  receipt,  or  a  statement  rather,  of 
what  securities  he  had  there  on  special  deposit, 
to  send  to  Mrs.  Walker  in  Philadelphia.  .  .  . 
He  said  Mrs.  Walker  wanted  to  know  what  she 
held.  .  .  .  About  that  time,  on  our  special  de- 
posit book,  these  bonds  and  note  and  stock, 
mentioned  in  said  receipt,  were  entered  as  de- 
posited by  G.  H.  Judah,  ag*t  Mrs.  Eliza 
Walker."  Maas  further  states  that  Judnb 
never  exhibited  any  authority  to  him  or  to  the 
bank,  to  dispose  of  the  note  and  the  bonds  and 
securities  mentioned  in  the  certificate  which 
was  sent  to  Mrs.  Walker. 

Judah  testifies  that  the  instructions  of  the  rovi 
plaintiff  to  him  did  not,  directly  or  indirectly,  ^*  ** 
authorize  him  to  pledge  any  bonds  or  securities 
obtained  with  her  money,  for  his  own  debts  or 
the  debts  of  others,  and  that  his  power  was 
limited  to  invest  her  moneys  for  her  exclusive 
benefit  and  use. 

It  is  very  clear  that  Judah  had  no  power, 
either  in  fact  or  in  law,  to  pledge  the  Gold- 
smith note  as  security  for  an  existing  debt  of 
Walker,  Sons  &  Co.  to  the  defendant.  Such 
act  was  not  an  investment  of  the  trust  fund, 
and  the  officers  of  the  defendant  knew  that  it 
was  not.  Duncan  r,  Jaudon,  82  U.  S.  15 
Wall.  165  [21:142]:  Smithy.  Ayetr,  101  U.  8. 
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S^[26:Wi];  mu.BcmkY.ln8,  C^.  104U  8. 
64  [26: 6981:  Shaw  v.  Bpeneer,  100  Mass.  882; 
LaHng  t.  Brodie,  184  Mass.  458. 

It  is  urged  on  the  part  of  tbe  defendant,  that 
Judah',  as  agent  of  the  phdntifF,  collected  the 
book  accounts  of  Walker,  Bros.  &  Co.;  that  he 
deposited  the  moneys  collected  with  the  de- 
fendant,  to  his  credit  as  guardian;  that  out  of 
those  funds  he  made  loans  to  Walker,  Sons  & 
Co.,  to  which  the  plaintiff  did  not  object;  and 
that  he  bought  the  securities  in  question  with 
moneys  belonging  to  the  same  fund.  But, 
from  the  fact  that  the  plaintiff  had  lent  to  the 
firm  of  Walker,  Sons  &  Co.  other  moneys,  it 
does  not  follow  that,  after  the  giving  of  the 
receipt  in  question,  authority  from  her  to  dis- 
pose of  the  securities  so  placed  with  the  de- 
fendant onTspedal  deposit,  is  to  be  inferred. 
Her  demand  upon  the  defendant,  through 
Judah,  for  the  receipt  showing  the  special  de- 
posit, and  the  sending  of  such  receipt  directly 
to  her  by  the  defendant,  changed  the  relations 
of  herself  and  Judah  and  the  defendant  to  the 
securities  deposited.  The  defendant  knew,  as 
well  as  did  j  udah,  that  an  investment  of  the 
proceeds  of  any  of  the  securities  in  a  loan  to 
Walker,  Sons  &  Co.,  was  not  a  safe  invest- 
ment. It  also  knew  that  the  appropriaUon  of 
the  proceeds  of  the  €k)]d8mith  note  towards 
paying  a  debt  due  to  it  by  Walker,  Sons  &  Co., 
was  an  unlawful  appropriation;  and  that  the 
securities  covered  by  the  receipt  were  held  as 
investments,  and  were  the  property  of  the 
plaintiff.  So  far  as  the  collection  of  the  inter- 
est on  the  Goldsmith  note  and  on  the  bonds 
was  concerned,  when  the  moneys  collected  in 
[279]  fact  reached  the  plaintiff,  the  transactions  were 
completed;  and  no  argument  can  be  drawn 
from  them  in  support  of  any  implied  authority 
to  Judah  or  to  the  defendant  to  divert  or  ap- 
propriate the  principal  of  the  securities. 

llie  views  above  stated,  as  applicable  to  the 
Goldsmith  note,  apply  sJso,  very  largely,  to 
Uie  i5,200  of  bonds.  Under  the  terms  of  the 
receipt,  the  plaintiff  was  the  bailor  and  the  de- 
fendant was  the  bailee,  in  respect  of  the  bonds, 
equally  with  the  note.  The  defendant  was 
not  the  bailee  of  Judah,  so  as  to  be  auUiorized 
to  deliver  the  bonds  to  Judah  without  the  au- 
thority of  the  plaintiff.  The  defendant  had 
no  right  to  deliver  the  bonds  to  Judah,  when 
it  knew  that  Judah  intended  to  deliver  them  to 
the  Bank  of  Commerce  as  collateral  securi^ 
for  a  loan  of  money  to  be  made  by  that  bank 
to  Walker,  Sons  &  Co.;  and  this,  without  re- 
sard  to  the  question  whether  or  not  the  de- 
fendant was  to  receive,  or  did  receive,  any  part 
of  the  money  borrowed  from  the  Bank  of 
Commerce.  Judah  applied  to  the  defendant 
for  a  loan  of  money  for  Walker,  Sons  &  Co. 
on  the  bonds.  Maas,  representing  the  defend- 
ant, declined  to  make  the  loan.  On  receiving 
such  refusal,  Judah  stated  to  Maas  that  he 
could  probablv  get  the  money  at  the  Bank  of 
Commerce.  Afterwards,  he  called  upon  Maas 
for  the  bonds,  and  told  him  he  had  ffot  the 
money  at  the  Bank  of  Commerce;  and  Maas 
knew,  when  he  handed  the  bonds  to  Judah, 
that  Judah  received  them  with  a  view  to  a  loan 
to  be  made  by  that  bank  to  Walker^  Sons  & 
Co.;  and  Maas  also  knew  at  that  time  that 
Judah  was  the  agent  of  Walker,  Sons  &  Co. 
By  the  face  of  the  receipt,  the  defendant  recog- 
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nized  the  plaintiff  as  the  true  owner  of  tbe 
bonds,  her  name  being  mentioned  in  it;  and  it 
was  capable  of  no  other  construction  than  that 
the  plaintiff  owned  the  securities  mentioned. 
Knowing,  from  what  passed  between  Mausand 
Judah,  that  the  bonds  were  to  be  used  to  raise 
money  for  the  benefit  of  Walker,  Sons  &  Co.» 
and  knowing  that  such  use  was  an  improper 
disposition  of  the  bonds,  unless  the  transacuoQ 
were  affirmatively  and  directly  sanctioned  by 
the  plaintiff,  the  defendant  became  a  party  to 
the  misappropriation  of  the  bonds.  It  is  im- 
material, in  this  view,  whether  or  not  the  de- 
fendant received  any  portion  of  the  money 
loaned  by  the  Bank  of  Commerce  on  the  se- 
curity of  the  bonds. 

It  re$uU$fr(m  these  viewe  thai  the  decree  qf  [280] 
t?ie  Oireuit  uowrt  muet  be  reeened,  and  the  earn 
he  renumded  to  that  Court  with  a  direction  to 
enter  a  decree  infawrof  the  plaintiff,  not  onljf 
for  the  amount  of  the  Ootdemith  note,  namely, 
$6,000,  with  intereet  from  Noficmber  1,  1881, 
hut  also  for  the  proper  talue  of  the  %SJSO0  of 
honde,  with  proper  intereet,  eueh  value  and  in- 
terest to  he  ascertained  hy  the  Circuit  Court,  and 
the  plaintiff  to  recover  costs  in  this  Court  on 
hoth  appeals,  and  costs  in  the  Circuit  Court, 


AUGB  O.  HAMMER,   mff,  in  Err., 

V. 

THB  GARFIELD  MINING   AND  MILL- 
ING  COMPANY. 

(See  &  C.  Beporter^s  ed.  OH-Vt.d 

Proof  of  foreign  corporation  —  description  of 
mtning  claim  —  oath  of  locators  —  mroneoue 
ruling— forfeiture. 

1.  CTnder  the  laws  of  Montana  with  reference  to 
foreign  corporations,  a  copy  of  tbe  certificate  of 
the  incorporation  of  a  company  in  New  York,  as 
ackDOwledired  before  a  notary  pablic,  authenti- 
oated  by  tbe  oertlflcate  of  the  Secretary  of  the 
State  of  New  York,  under  his  official  seal,  as  beinir 
a  correct  copy  of  tbe  dupUoate  original  on  file  inhto 
office,  is  sumoient  evidence  of  its  inoorporation. 

2.  A  description  in  tbe  notice  of  location  of  a 
mininjor  claim  is  sufficient,  under  1 2834  of  the  Re- 
vised Statutes  which  describes  the  claim  as  located 
a  certain  number  of  feet  from  another  mine;  such 
mine  will  be  presumed  to  be  a  natural  object  or 
permanent  monument  within  the  meaning  of  the 
statute  untfl  the  contrary  appears,  whore  the  loca- 
tion is  further  described  by  the  length  of  its  bound- 
ary lines  and  stakes  at  the  comers. 

8.  The  oath  of  one  of  the  locators  of  a  mining 
claim,  accompanjring  the  recorded  notice  of  loca- 
tion as  to  their  citizenship,  is  prima  /oeis  evideooe 
of  that  fact  within  the  statute. 

4.  A  ruling  of  the  court  respecting  the  inferen- 
ces deducible  from  the  prior  possession  of  the 

Slaintifl  is  not  erroneous,  nor  prejudicial  to  tbe 
ef endant,  where  the  validity  of  the  original  loca- 
tion is  not  out  in  issue  by  the  answer,  which  only 
sets  up  a  forfeiture  of  the  claim  by  the  plaintiff 
and  defendant's  retocaition  of  it. 

5.  A  forfeiture  cannot  be  established  except  vpon 
dear  and  convlDoing  proof  of  the  failure  of  the 
former  owner  to  have  work  performed  or  improT^ 
ments  made  to  the  amount  requued  by  law. 

[No.  m^ 
SulmUted  March  IS,  1889.    Decided  AprU  8, 

1889. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Montana,  to  review  a  judgment  for 
the  plaintiff  in  an  action  to  quiet  iu  title  to  a 
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mioing  claim  against  the  claims,  demands  or 
pretensions  of  tEe  defendant,  and  estopping  de- 
fendant from  setting  up 'any  claim  thereto. 
^iffinncd, 

jThe  facts  are  stated  in  the  opinion. 

Mean,  Edwin  W,  Toole  and  Joseph  K. 
Toole*  for  plaintiff  in  error: 

Foreijni  corporations  have  no  legal  existence 
in  any  State  or  Territory  other  Uian  Uiat  of 
their  creation. 

Bank  ofAuauiia  ▼.  Bark,  88  U  8.  18  Pet 
619,588(10:274). 

Legislatures  of  other  States  or  Territories 
may  exclude  them  altogether  from  doing  busi- 
ness within  their  limits,  or  impose  such  condi- 
tions or  qualifications  as  they  may  see  proper 
before  permitting  them  to  exercise  any  rights 
therein. 

LaFayetU  Im,  Co.  y.  French,  69.11.  8.  18 
How.  407  (15: 452):  Dueat  y.  Chicago,  77  U.  8. 
10  Wall.  410  (19:972);  Paul  v.  Va.  75  U.  8.  8 
Wall  168  (19:  857);  Cooley,  8tat.  lim.  285; 
Wood  M,  ds  R.  Maeh.  Co,  ▼.  CaidweU,  16  Am. 
Law.  Reff.  N.S.  554. 54Ind.  270;  Btate  ▼.  Cent. 
Pac,  B,  Do,  10  Nev.  47;  Baretow  v.  Union  Con, 
8.  Min,  Co,  Id.  886;  Day  v.  Neu>ark  India 
Bubber  Mfg,  Co.  1  Blatchf.  628;  Pomeroy  r. 
yew  Turk  diN.R.B.Co,  4  Blatchf.  120;  Let- 
ter T.  Howard  Bank,  88  Md.  558;  Be  Cometoek, 
8  Sawy.  218,  219. 

The  penalty  in  the  law  is  a  prohibition  from 
doing  or  carrying  on  any  business  in  the  Ter- 
ritory without  fiunff  the  paper  required. 

Lyon  V,  Strong,  6  Vu  219;  Bobeeon  y,  French, 
12  Met  24;  Qregg  v.  Wyman,  4  Chish.  822; 
Pattee  y,  Qredy,  18  Met  284;  Ohio  di  M,  B. 
Co,  Y.  Wheeler,  66  U.  8.  1  Black,  286  (17: 180); 
C!hicago  Legal  News,  April  20,  1878;  Second 
Cent.  L.  J.  ^88.  4th  ed.  468. 

Mr,  Eppa  Hanton*  for  defendant  In  error: 

This  court  will  not  interfere  if  there  is  only 
a  question  of  the  sufficiency  of  the  evidence  to 
justify  the  verdict 

Terre  Haute  it  LB.  Co.  y.  Btruble,  109  U.a 
884(27:771);  WaJbaeh  B.  Co.  y.  McDanieU,  107 
U.  a  456  (27:  606). 

A  complaint  which  alleges  the  ownership 
and  possession  to  be  in  the  plaintiff,  and  the  ad- 
verse claim  of  defendant,  and  that  such  clilim 
is  without  right,  states  a  lend  cause  of  action. 

Bough  Y.  Simmons,  65  CaL  227;  Bough  y. 
Booth,  8  Pac.  Rep.  805. 

The  witness,  whose  opinion  was  given,  was 
no  expert 

Bird  V.  Com,  21  Oratt.  800;  Jonee  v.  Tueker, 
41  N.  n.  546;  State  v.  Phair,  48  Vt  866,  877; 
Dieheneon  v.  Fitchburg,  18  Gray,  546-558;  1 
Greenl.  £v.  g  440. 

Whenever  the  subject  matter  or  inquiry  is 
within  the  common  experience  of  all  men  of 
common  education,  the  opinion  of  experts  is 
inadmissible. 

Miltoaukee  <k  St,  P.  B.  Co.  v.  EeUogg.M  U. 
8.  472  (384:  258);  Chicago  v.  Oreer,  76  U.  8.  9 
Wall.  784  (19: 771);  Cent.  Pao.  B.  Co.  v.  Pear- 
$on,  85  Cal.  247;  1  Greenl.  Ev.  g  44a 

Instructions  that  worked  no  injury  to  the 
plaintiff  are  not  assignable  as  error. 

Johmton  v.  Jones,  66  U.  8.  1  Black,  209  (17: 
117);  OMtenden  v.  Brewster,  69  U.  S.  2  WaU. 
191  (17: 839);  Brobst  v.  Broek,  77  U.  8.  10  Wall. 
519  (19:100%  Saivent  v.  Sturm,  28  CaL  861;  St. 
JohnY.  Kidd,  26  CaL  268-9;  Hebrard  Y.Jefferson 

180  17.  S. 


O,  d  S.  Min.  Co.  88  Cal.  290;  BratierY,  Clap.  6 
Mass.  10;  Merle  v.  Mathews,  26  CaL  467;  Oreen 
Y.  Ophir  C.8.d0.  Min.  6b.  45  CaL  626. 

Mr.  Justice  Field  delivered  the  opinion  of     [202 
the  court: 

This  was  a  suit  to  quiet  the  title  of  the  plain- 
tiff below,  the  Garfield  Mining  and  Milling 
Company,  to  a  lode  mining  claim  in  Montana. 
It  was  brought  under  an  Act  of  the  Territory 
providing  for  an  action  by  any  person  in  pos- 
session, by  himself  or  his  tenant,  of  real  prop- 
erty, agdnst  any  person  who  claims  an  estate  [203* 
or  interest  therein  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim,  estate, 
or  interest  (Compiled  8tatutesof  1887,  g  866.) 
The  complaint  alleges  that  the  plaintiff  is  a  cor- 
poration organized  and  existing  under  the  laws 
of  the  State  of  New  York  for  the  purpose  of 
canying  on  the  business  of  mining  and  milling 
ores  b^rinff  gold,  sQver  and  other  precious 
metals  in  Montana,  and  that  it  has  complied 
with  all  the  laws  of  the  Territory  relative  to 
foreign  corporations;  that  it  is  the  owner  of  a 
certain  quartz  lode  in  the  County  of  Lewis  and 
Clarke,  in  the  Territory,  known  as  the  Cku^eld 
lode  or  mininff  claim,  which  has  been  sur- 
veyed, and  is  designated  upon  the  records  of 
the  office  of  the  United  States  Surveyor-Gren- 
eral  of  the  Territory,  and  contains  an  area  of 
twenty  acres  and  ^  of  an  acre,  the  metes  and 
bounds  of  which  are  given;  that  the  plaintiff 
and  its  predecessors  in  Interest  have  been  in  the 
possession  of  and  entitled  to  the  lode  ever  since 
its  discovery  and  location;  that,  notwithstand- 
ing its  right  to  the  possession,  the  defendant 
bdow,  the  plaintiff  in  errer  here,  Auge  O. 
Hammer,  on  or  about  the  first  of  January, 
1888,  assumed  to  enter  upon  the  premises  and 
relocate  the  same,  and  caused  the  relocation  to 
be  recorded  in  the  records  of  the  county  under 
the  name  of  the  Einna  lode;  that  he  pretends 
to  claim  an  interest  or  estate  therein  adversely 
to  the  plaintiff,  and  has  made  application  to  the 
United  States  land  office  at  Helena,  in  the  Ter- 
ritory, for  a  patent  therefor;  that  the  plaintiff 
has  Quly  filea  in  that  office  its  adverse  claim  to 
the  premises,  setting  forth  its  nature  and  origin; 
and  that  the  lyrooeedings  in  the  laiid  office  have 
been  stayed  unUl  the  final  determination  by 
the  court  of  the  right  of  possession  to  the  prem- 
ises. 

Two  other  persons,  by  the  names  of  Einna 
and  Bliss,  are  also  made  defendants,  who,  it  is 
averred,  assert  some  claim  to  the  premises  bv 
a  relocation  at  the  same  time  with  the  defend- 
ant Hammer.  The  complaint  allec^es  that  the 
claims  of  all  the  defendants  are  without  right, 
and  that  no  one  of  them  has  any  estate  or  inter- 
est in  the  mining  ground  or  in  any  part  there- 
of. 

Theprayer  of  the  complaint  is— 

1.  That  the  defendants  may  be  required  to    [2041 
set  forth  the  nature  of  their  respective  claims, 

and  that  all  adverse  claims  be  determined  by  a 
decree  of  tbe  court; 

2.  That  by  such  decree  it  be  declared  and  ad- 
judged that  the  defendants  have  not,  nor  has 
any  of  them,  any  interest  or  estate  in  or  right 
to  the  possession  of  the  premises  or  any  psji 
thereof,  and  that  the  title  of  the  plaintiii  to  the 
same  is  good  and  valid,  and  that  it  is  entitled  to 
their  possession;  and^ 
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8.  That  the  defendants  be  forever  debarred 
from  asserting  any  claim  whatever  to  the  prem- 
ises or  any  part  thereof. 

All  the  defendants  filed  demurrers  to  the 
complaint,  on  the  ground  tiiat  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
The  defendant  ELammer  withdrew  bis  demur- 
rer and  filed  an  answer.  It  does  not  appear 
from  the  record  what  disposition  was  made  of 
the  demurrer  of  the  defendants  Einna  and 
Bliss;  but  as  they  do  not  appear  to  have  taken 
any  further  part  in  the  defense  of  the  action 
and  are  not  mentioned  in  the  judgment,  or  in 
the  appeal  taken  to  the  supreme  court  of  the 
Territory,  it  may  be  presumed  that  the  action 
was  discontinued  as  to  them. 

The  answer  of  Hammer  denies  that  the 
plaintiff  is  the  owner  of  the  lode  described  in 
the  complaint  or  of  any  part  of  it,  or  that  it  is 
now  or  has  been  for  a  long  time  in  possession 
thereof,  or  of  any  part  thereof,  or  that  it  or  its 
predecessors  io  interest  have  ever  since  the  dis- 
covery and  location  thereof  be^i  io  possession 
of  it  or  of  any  part  thereof,  or  entitled  to  the 
possession  thereof,  or  that  the  defendant  at  any 
time  assumed  to  relocate  the  premises,  and  to 
cause  the  relocation  to  be  recorded  in  the  rec- 
ords of  the  county,  or  that  his  claim  is  without 
right.  Ttie  answer  also  sets  up,  that  on  the  first 
of  January,  1883,  one  Iner  Wolf  entered  upon 
the  premises  described,  the  same  being  then  va- 
cant mineral  land  of  the  United  States  and  dis- 
covered thereon  a  vein  or  lode  of  quartz  bearing 
silver  and  other  precious  metals,  and  namea 
the  same  the  Kinna  lode,  which  he  then  located 
in  accordance  with  the  requirements  of  the  law, 
and  had  a  notice  of  the  location  filed  for  rec- 
ord with  the  county  recorder;  that  afterwards 
the  defendant  beoEime  the  purchaser  of  the 
premises  from  Wolf,  and  has  ever  since  been 
their  owner  and  entitled  to  their  TOssession; 
and  that  whatever  clahn  the  plaintiff  ever  had 
to  them  became  forfeited  before  the  first  of 
Januaiy,  1888,  since  which  time  it  has  not  had 
any  estate,  title,  or  interest  therein  or  posses- 
sion thereof. 

A  replication  to  the  answer  having  been  filed, 
the  issues  raised  were  tried  by  a  jnrv,  which 
found  a  general  verdict  for  the  plaintiff;  upon 
which  the  court  entered  Judgment  in  the  fol- 
lowing form,  after  stating  the  pleadings,  trial, 
and  verdict: 

**  Wherefore,  by  virtue  of  the  law  and  by 
reason  of  the  premises,  it  is  ordered,  adjudged, 
and  decreed  that  the  plaintiff  have  ludgment 
as  prayed  for  in  its  complaint  herem  against 
the  daendant,  Auge  O.  Hammer,  and  that  all 
adverse  claim  of  the  said  defendant  and  of  all 
persons  claiming  or  to  claim  the  premises  in 
said  complaint  aescribed,  or  any  part  thereof, 
through  or  under  said  defendant,  are  hereby 
adjudged  and  decreed  to  be  invidid  and  ground- 
less, and  that  the  plaintiff  is,  and  it  Ib  hereby  de- 
clared and  adjudged  to  be,  the  true  and  lawful 
owner  of  the  land  described  in  the  complaint 
and  every  part  and  parcel  thereof,  and  that  the 
title  thereto  is  adjudged  to  be  quieted  against 
aU  claims,  demands,  or  pretensions  of  the  said 
defendant;  and  said  defendant  is  hereby  per- 
petually estopped  from  setting  up  any  claim 
thereto  or  any  part  thereof." 

Then  follows  a  description  of  the  premises 
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and  an  order  that  plaintiff  recover  costs.  On 
appeal  to  the  supreme  court  of  the  Territoir, 
the  judgment  was  affirmed,  and  to  review  the 
latter  judgment  the  case  is  brought  to  this 
court. 

As  seen  by  this  statement  the  suit  is  broufbt 
for  special  lelief,  and  the  ludj^ent  entered  is 
such  as  a  court  exercising  jurisdiction  in  equity 
alone  could  render.  The  courts  of  Montana, 
under  a  law  of  the  Territory,  exercise  both 
common-law  and  equity  jurisdiction.  The 
modes  of  procedure  in  suits,  both  at  law  and  in 
equity,  are  the  same  until  the  trial  or  hearing. 
As  we  said  in  Basey  v.  OaUagher,  87  U.  S.  20 
Wall.  670,  679  [22:452,  453] :  "The  suitor, 
whatever  relief  he  may  ask,  is  required  to  state, 
'  in  ordinary  and  concise  language,'  the  facts 
of  his  case  upon  which  he  invokes  the  judg- 
ment of  the  court  But  the  consideration  which  [296] 
the  court  will  give  to  the  questions  raised  by 
the  pleadings,  when  the  case  is  called  for  trial 
or  hearing,  whether  it  will  submit  them  to  a 
jury,  or  pass  upon  them  without  any  such  in- 
tervention, must  depend  upon  the  jurisdiction 
which  is  to  be  exercised,  if  the  remedy  sought 
be  a  legal  one,  a  jury  is  essential,  unless 
waived  bv  the  stipulation  of  the  parties;  but  if 
the  remedy  sought  be  equitable,  the  court  is  not 
bound  to  call  a  jury;  and  if  it  does  call  one,  it 
is  only  for  the  purpose  of  enlightening  its  con- 
scien^,  and  not  to  control  its  judgment  The 
decree  which  it  must  render  upon  the  law  and 
the  facts  must  proceed  from  its  own  judgment 
respecting  them,  and  not  from  the  judgment  of 
others."  The  court  might  therefore  have 
heard  this  case  and  disposed  of  the  issues  with- 
out the  intervention  of  a  jury.  But,  it  having 
called  a  jury,  the  trial  was  conducted  in  the 
same  manner  as  a  trial  of  an  issue  at  law. 
Such  is  the  practice  under  the  system  of  pro- 
cedure in  the  Territory.  Ely  v.  ifeto  Mexico  d 
Arittma  R  Co.  129  U.  8. 201  ]hnU,  688];  PaHt^t 
Park  Silver  Mining  Co.  v.  Kterr,  180  U.  8. 256 
[ante,  906].  The  finding  of  the  jury  beinji 
accepted  as  satisfactory  must  be  treated  as  u 
made  by  the  court  and,  being  general,  as  cover- 
ing all  Uie  Issues.  The  only  questions,  there- 
fore, we  can  consider  on  this  writ  of  error  are 
those  aridng  from  the  rulings  in  the  adnussioa 
and  rejection  of  evidence,  and  those  respecting 
the  inferences  deducible  from  the  proofs  made. 
These  rulings,  so  far  as  we  deem  them  of  suffi- 
cient importance  to  be  noticed,  relate  to  the 
evidence  of  the  plaintiff's  incorporation;  to  the 
evidence  of  the  location  of  the  plaintiff's  mining 
claim;  to  the  evidence  of  the  dtizenship  of  the 
locators;  and  to  the  inferences  to  be  drawn 
from  the  evidence  of  the  plaintiff's  prior  pos- 
session of  the  premises. 

1st  As  to  the  evidence  of  the  incorporation 
of  the  plaintiff.  That  consisted  of  certain  rec- 
ords of  the  County  of  Lewis  and  Clarke,  pur> 
porting  to  be  a  certificate  of  its  incorporation  in 
New  York  on  the  11th  day  of  October,  1881, 
duly  ac^owledged  before  a  notary  public  of 
the  City  and  County  of  New  York,  and  au- 
thenticated by  the  certificate  of  the  Secretair 
of  State  of  New  York,  under  liis  official  seal, 
as  beinff  a  correct  copy  of  the  duplicate  original 
on  file  In  his  office,  and  also  by  a  certificate  un-  [297  ] 
der  seal  of  a  commissioner  of  the  Territory  of 
Montana  in  New  York  as  being  found  by  him 
to  be  a  correct  copy  after  comparison  of  tha 
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nme  with  the  orig^al.  The  introductk>ii  of 
Uieee  records  was  objected  to  on  the  ffroaod 
that  the  papers  were  not  properly  acknowl- 
edged or  authenticated.  The  objection  is  not 
tenable.  The  acknowledgment  attached  to  the 
certificate  is  in  due  form,  and  the  authentica- 
tion of  the  copv  fQed,bytbe  Secretary  of  State 
of  New  York,  tfae  public  officer  charged  with  the 
custody  of  the  original,  or  of  one  of  the  duplicate 
originals,  under  his  official  seal,  is  sufficient  to 
enUtle  the  copy  to  be  placed  on  file  for  record 
in  tbe  office  of  the  recorder  of  the  county,  and 
with  the  secretary  of  the  Territory.  The  law 
of  the  Territory  m  force  at  the  time  with  refer- 
ence to  foreign  corporations  proTided  that, 
before  they  proceeded  to  do  ousiness  under 
their  charter  or  certificate  of  incorporation  in 
the  Territory,  they  should  *'  file  for  record  with 
the  secretary  of  the  Territory,  and  a)so  with 
the  reoirder  of  the  county  in  which  they  are 
carrying  on  business,  the  charter  or  certifi- 
cate of  incorporation,  duly  authenticated,  or  a 
copy  of  said  charter  or  certificate  of  incorpo- 
ration.'' Tbe  law  does  not  specify  in  what 
way  the  copy  filed  shall  be  authenticated,  and, 
in  the  al)sence  of  any  provision  on  that  sub- 
ject, the  certificate  of  the  official  custodian, 
under  the  seal  of  his  office,  must  be  deemed 
sufficient.  It  does  not  appear  that  a  copy  of 
the  certificate  of  incorporation  was  filed  with 
the  secretary  of  the  Territory,  but  no  obiection 
to  the  introduction  of  the  county  records  hav- 
ing been  taken  on  that  ground,  it  will  be  pre- 
sumed that  such  filing  existed,  and,  \f  required, 
it  could  have  been  readily  shown.  There  was 
no  error,  therefore,  in  the  ruling  of  tbe  court 
admitting  the  records  of  the  county  showing 
the  incorporation  of  the  plaintiff  in  tbe  State 
of  New  York. 

2d.  As  to  the  evidence  of  the  location  of  tbe 
mining  claim  of  the  plaintiff.  That  consisted 
of  the  record  of  the  notice  of  location.  To  its 
introduction  objection  was  taken  that  it  did 
not  contain  such  a  description  of  the  property 
as  was  required  by  law;  and  did  not  refer  to 
such  natural  objects  or  permanent  monuments 
as  would  identify  the  claim.  The  record  is  as 
follows: 

"  Garfidd  Lode,    Notice  of  location. 

"Notice  is  hereby  fl:iven  that  the  under- 
signed, having  compliecT  with  the  requirements 
of  chapter  sbE  of  title  thirty-two  of  tne  Revised 
Statutes  of  the  United  States  and  the  local  cus- 
toms, laws,  and  regulations,  has  located  fifteen 
hundred  (1500)  linear  feet  on  the  above  named 
lode,  situated  in  Vaughan  mining  district, 
Lewis  and  Clarke  County,  Montana  Territory, 
and  described  as  follows:  Commencing  at  dis- 
covery stake,  running  fif^  feet  east  to  center 
stake;  then  three  hundred  feet  north  to  stake 
'A;'  thence  fifteen  hundred  feet  west  to  stake 
"B;'  theooe  six  hundred  feet  south  to  stake  'C,' 
and  fifteen  hundred  feet  east  to  stake  'D,'  and 
three  hundred  feet  north  to  place  of  commence- 
ment. This  lode  is  located  about  fifteen  hun- 
dred feet  south  of  Vaughan's  Little  Jennie  mine 
and  described  and  located  on  the  4th  day  of 
July,  1880.  ** Julius  Horst. 

"£.  F.  HABOur. 
••Tbrritobt  OF  Montana,       ) 

Oountif  of  Levoie  and  Clarke,    ) 

"Julius  Horst,  being  first  duly  sworn,  says 
ISO  U.  8. 


that  he  and  his  colocater  are  citizens  of  the 
United  States,  over  the  age  of  twenty-ooe  years: 
that  said  location  is  made  in  goou  faith,  and 
matters  as  stated  in  the  foregoiug  notice  of  lo- 
cation by  him  subscribed  are  true. 

"Julius  Horst. 

"Subscribed  and  sworn  to  before  me  this  26th 
day  of  August,  1880. 

'•[County  Seal.]  0.  B.  Tottbn, 

Oounti/  Olerk'' 

Section  2824  of  the  Revised  Statutes,  which 
went  into  effect  on  the  first  of  December,  18TB, 
provides  that  records  of  mining  claims  subse- 
quently made  "shall  contain  the  name  or  names 
of  the  locators,  the  date  of  the  location,  and 
such  a  description  of  the  claim  or  claims  lo- 
cated, by  reference  to  some  natural  oblect  or 
permanent  monument  as  will  identify  the  .^^^ 
claim."  These  provisions,  as  appears  on  their  l*®* 
face,  are  designed  to  secure  a  definite  descrip- 
tion—one so  plain  that  the  claim  can  be  readily 
ascertained.  A  reference  to  some  natural  ob- 
ject or  permanent  monument  is  named  for  that 
purpose.  Of  course  the  section  means,  when 
such  reference  can  be  made.  Mining  lode 
claims  are  frequently  found  where  there  are 
no  permanent  monuments  or  natural  objects 
oth^  than  rocks  or  nei^boring  hilla.  Stipes 
driven  into  the  ground  are  in  such  cases  the 
most  certain  means  of  identification.  Such 
stakes  were  placed  here  with  a  description  of 
the  premises  by  metes;  and  to  comply  with  the 
requirements  of  the  statute,  as  far  as  possible, 
the  location  of  the  lode  is  also  indicated  bv 
stating  its  distance  south  of  "Vaughan's  Little 
Jennie  mine,"  probably  the  best  known  and 
most  easily  defined  object  in  the  vicinity.  We 
agree  with  the  court  blelow  that  the  Little  Jen- 
nie mine  will  be  presumed  to  be  a  well  known 
natural  object  or  permanent  monument  until 
the  contrary  appears,  where  a  location  is  de- 
scribed as  in  this  notice,and  is  further  described 
"  as  being  1500  feet  south  from  a  well  known 
quartz  location,  and  there  is  nothing  in  the 
evidence  to  contradict  such  a  description,  dis> 
tance,  and  direction." 

8d.  As  to  the  citizenship  of  the  locators 
of  the  mining  claim.  The  Revised  Statutes 
open  tbe  mineral  lands  of  the  public  domain 
to  exploration  and  occupation  and  purchase, 
by  citizens  of  the  United  States  and  persons 
who  have  declared  their  intention  to  become 
citizens.  It  is  therefore  oblected  here  that 
there  is  no  evidence  of  the  atizenship  pf  the 
original  locators,  but  the  objection  is  not  tena- 
ble. The  oath  of  one  of  the  locators,  accompa- 
nving  the  recorded  notice  of  location,  as  to  their 
citizenship,  is  prima  fade  evidence  of  the  fact 
and  it  wiU  be  aeemed  sufficient  until  doubt  is 
thrown  upon  the  accuracy  of  his  statement. 

4th.  As  to  Uie  inferences  deducible  from  the 
plaintiff's  prior  possession  of  the  premises. 
The  ruling  of  the  court  on  that  head  is  con- 
tained in  its  instructions  to  the  jury.  Though 
addressed  to  that  body  in  an  action  sedcinff 
equitable  relief,  they  indicate  the  judirment  c3 
the  court  as  to  the  legal  conclusions  which 
should  follow  from  the  prior  possession  estah- 
lished.  The  evidence  showed  that  the  parties  [80G 
through  whom  the  plaintiff  derives  its  title  had 
located  the  lode  mining  claim  in  due  form  of 
law,  and  had  within  proper  time  recorded  the 
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notice  of  locaUoo,  and  also  tended  to  show  th&t 
each  year  since  the  location,  the  orieinal  loca- 
tors, or  the  plaintiff  their  successor,  had  caused 
work  to  be  done  upon  the  mine  sufficient  to  re- 
tain its  ownership  and  possession.  Upon  this 
eridence  the  court  instructed  the  Jury  as  fol- 
lows: 

"If  you  believe  from  the  evidence  in  the  case 
that  prior  to  the  81st  day  of  December,  A.  D. 
1B82,  the  plaintiff  was  in  the  quiet  and  undis- 
puted possession  of  the  premie^  designated  in 
tbe  complaint  as  the  Gki^eld  lode,  the  validity 
of  the  original  location  of  which  is  not  ques- 
tioned in  the  pleadings  or  testimony,  claimed 
by  the  defendant  as  the  *Einna  lode,'  that  the 
boundaries  of  said  claim  were  so  marked  upon 
the  surface  as  to  be  readily  traced,  and  Uiat 
theretofore  there  had  been  discovered  within 
•aid  boundaries  a  vein  or  lode  of  auartz  or  other 
rock  in  place  bearing  gold,  silver,  or  other 
precious  metals,  then  this  constitutes  a  prima 
faeie  case  for  the  plaintiff,  which  can  only  be 
overcome  by  the  defendant  by  proof  of  subse- 
quent abanaonment  or  forfeiture  or  other  de- 
Vestiture  and  the  acquisition  of  a  better  right 
or  title  by  the  defendant" 

The  supreme  court  of  the  Territory  was  of 
opinion  that  this  instruction  was  erroneous  so 
far  as  it  states  that  the  validity  of  the  original 
location  of  the  Garfield  lode  is  not  questioned 
in  the  pleadines,  but  considered  that  the  error 
in  this  particular  was  not  preludidal  to  the  de- 
fendant. We  do  not  think  that  the  statement 
mentioned  was  erroneous.  The  answer  does 
not  distinctly  put  in  issue  the  validity  of  the 
original  location;  it  confines  its  traverse  to  the 
existing  right  and  ownership  of  the  plaintiff  in 
the  whole  of  the  mining  claim,  to  its  lonf  pos- 
session of  the  premises,  and  to  the  possesion  of 
the  plaintiff  and  its  predecessors  dnce  the  dis- 
covery and  location  of  the  mining  claim,  and 
then  sets  up  the  alleged  forfeiture  of  the  claim 
by  the  plaintiff  and  the  defendant's  relocation 
of  it.  Under  these  circumstances  we  are  of 
opinion  that  the  instruction  was  right  in  all 
particulars.  But  we  also  agree  that  if  error 
intervened  it  was  not  prejudicial  to  the  defend- 
ant. The  supreme  court  of  the  Territory 
treated  the  instructions  precisely  as  though 
given  in  an  action  at  law,  trials  of  issues  in 
suits  in  equity  there  being,  as  already  stated, 
generally  governed  by  the  same  incidents  as 
&ials  of  issues  in  actions  at  law.  In  that  view, 
the  instructions  are  not,  in  our  Judsment,  open 
to  any  criticism.  It  is  onlv  as  showing  the 
ruling  of  the  court  respecting  the  inferences 
deducible  from  the  prior  possession  of  the 
plaintiff  that  we  examine  them,  and  on  that 
subject  they  express  the  law  correctly.  If  the 
trial  were  treated  as  of  a  feigned  issue  directed 
by  the  court,  different  considerations  would 
arise.  An  erroneous  ruling  in  that  case  would 
not  necessarily  lead  to  a  disturbance  of  the 
verdict.  Barker  ▼.  Bay,  2  Huss.  76;  Joknwn 
T.  Harmon,  94  U.  S.  871  [U:  2711;  Watt  v. 
Starke,  101  U.  8.  247, 250,  252  [25:  826,  827]: 
Wilean  ▼.  BiddU,  128  U.  8.  608,  615  [81:  28u, 
288]. 

As  to  the  Alleged  forfeitures  set  up  by  de- 
fendant, it  is  sufficient  so  say  that  the  bur- 
den of  proving  It  rested  upon  him;  that  the 
only  pretense  of  a  forfeitore  was  that  sufficient 
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work,  aa  reqnhred  by  law,  each  year,  was  not 
done  on  the  claim  in  1882;  and  that  the  evi- 
dence adduced  by  him  on  that  point  was  very 
meager  and  unsatisfactory,  and  was  completdy 
overborne  by  the  evid^oe  of  the  plaintiA 
Belk  ▼.  Meagher,  104  U.  8.  279  [26:  TO5].  A 
forfeiture  cannot  be  established  except  upon 
clear  and  convincing  proof  of  the  failure  ottbe 
former  owner  to  have  work  performed  or  im- 

ex>vements  made  to  the  amount  required  bj 
w. 
Judgment  c^fflrtMtL 


UNITED  STATE8,  Appt.,  [^MSJ 

MARTHA  IN8LEY  sr  ax.. 

(See  8. 0.  Beporter^  ed.  28a-ML) 

UnitedStatee  not  hound  by  8tatute&<^  Limits 
tian,  nor  by  lachee,  at  law,  nor  in  equity, 

L  The  United  States  Is  not  bound  by  any  Stat- 
ute of  Limitation,  nor  barred  by  any  laohes  ot 
its  offioeiB,  however  gross,  in  a  suit  brought  by  It^ 
as  a  sovereign  government,  to  enforce  a  publlo 
right  or  to  assert  a  pubUc  interest,  unless  Congress 
has  clearly  manifested  its  intention  that  it  should 
be  so  bound. 

2.  This  doctrine  Is  applicable  with  equal  force  not 
only  to  the  question  of  a  Statute  of  Limitation  in 
a  suit  at  law.  but  also  to  the  question  of  laches  In 
a  suit  in  equity. 

[No.  aw.] 

Argued  March  gl,  2889.    Decided  April  8, 1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Kansas,  dismissing,  on  demurrer,  a  suit  in 
equity,  brought  by  the  United  States,  to  re- 
deem land  from  a  claim  under  a  mortgage  fore- 
closure.   Beversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Wns.  A.  Bburjr,  AsMt.  Atty-Oen,, 
for  appellant 

No  counsel  appeared  for  appellees. 

Mr.  Justice  Blatohford  delivered  the  <^>iii- 
ion  of  the  court: 

This  is  a  bill  in  equity,  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Kansas,  by  the  United  States  against  the  heirs- 
at-law  of  Polly  Palmer  and  the  neirs-at-law  and 
administratrix  of  Moses  McElroy,  seeking  to 
redeem  a  parcel  of  land  known  as  lot  1  in  block 
104,  in  the  City  of  Fort  Scott,  in  the  State  of 
Kansas,  from  a  claim  made  thereto  bv  tbo 
Palmer  heirs  under  a  mortgage.  The  bill  was 
originally  filed  November  28,  1884.  After  a 
demurrer  had  been  put  in  to  it  l^  two  of  the 
defendants,  an  amended  bill  was  filed,  on  July 
22,  1880.  Some  of  the  defendants  interposed 
a  general  demurrer  to  the  amended  bill,  and  on 
a  hearing  the  demurrer  was,  on  December  14, 
1885,  sustained,  and  the  bill  was  dismissed. 
From  that  decree  the  United  States  has  ap- 
pealed. 

The  material  facts  set  forth  in  the  amended  [8641 
bill  are  these:  On  the  16th  of  October.  1800, 
the  United  States  recovered  a  judgment  at  law, 
in  the  District  Court  of  the  United  Sutes  for 
the  District  of  Kansas,  for  $2,000,  against 
Moses  McElroy  and  Charles  BulL  Two  exe- 
cutions were  issued  thereon,  and  were  returned 
unsatisfied.  On  the  7th  of  August,  1869,  Mo> 
Elroy  and  his  wife  executed  a  mortgage  for 
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$8,500  to  Polly  Palmer,  on  lots  1  and  8  in  said 
block  No.  104.  On  the  80th  of  May,  1871, 
Polly  Palmer  commenced  a  suit  in  a  state  court 
of  Kansas  against  McElroy  and  his  wife  to 
foreclose  the  mortgage,  and,  on  October  4, 

1871,  obtained]  a  Judgment  of  foreclosure  for 
$3,764.16,  which  ordered  that  the  property  be 
told  to  satisfy  the  mortgage.  It  was  sold,  and 
purchased  by  Polly  Palmer.  The  sale  was 
confirmed  by  the  court,  and,  on  January  4, 

1872,  a  sheriff's  deed  for  the  property  was  made 
to  her,  which  was  duly  recorded.  At  the  time 
the  foreclosure  suit  was  commenced,  the  Unit- 
ed States  Marshal  had  made  a  le^y  on  said 

froperty,  under  an  execution  issued  on  the 
idgment  of  the  United  States,  and  the  said  lots 
and  8  had  been  advertised  to  be  sold  on  June 
6, 1871.  On  that  day,  lot  1  was  sold  to  the 
United  States;  and  on  October  16,  1871,  the 
District  Court  of  the  United  States  confirmed 
the  sale,  and  ordered  a  deed  to  be  made  to  the 
United  States.  In  the  foreclosure  suit,  the 
United  States  was  not  made  a  party,  and  did 
not  appear.  At  the  time  that  suit  was  com- 
menced, the  judgment  of  the  United  States  was 
a  lien  on  lots  1  and  8.  Polly  Palmer  died  in 
November,  1872,  and  McElroy  died  in  1881. 
On  October  80, 1888,  the  United  States  received 
a  deed  for  lot  1,  from  the  marshal  of  the  dis- 
trict, based  on  the  sale  of  June  6,  1871,  in  ac- 
cordance with  the  order  of  October  16,  1871, 
and  has  been  ever  since  June  16. 1871,  the  own- 
er of  lot  1,  with  full  riffht  of  possession  thereof, 
subject  only  to  the  right  of  the  heirs  at  law  of 
Polfv  Palmer.  The  amount  due  to  the  estate 
of  Polly  Palmer  on  the  mortgage  of  August  7, 
1869,  and  on  the  judgment  of  foreclosure  has 
been  paid. 

The  bill  alleges  that  the  United  States  ofTers 
to  pay  the  amount,  if  any,  due  on  the  mortgage, 
in  order  to  redeem  the  property,  waives  an  an- 
[S66]  swer  on  oath,  and  prays  that  an  account  be 
taken  of  the  amount  due;  that  lot  8  be  first  sub- 
jected to  its  payment;  that  an  account  be  taken 
of  the  rents  and  pcofits  of  lot  1,  and  if  they 
have  been  more  than  suflkient  to  satisfy  the 
mortage  debt,  the  defendants  be  decreed  to 
pay  the  excess  to  the  United  States;  and  that 
the  United  States  be  permitted  to  redeem  lot  1, 
and  the  defendants  be  adjudged  to  deliver  up 
its  possession  to  the  United  States. 

The  decision  of  the  circuit  court,  reported  in 
25  Fed.  Rep.  804,  proceeded  upon  the  ground 
that,  as  the  government  in  this  case  came  into 
a  court  of  equity  claiming  the  same  rights  as  a 
private  individual,  and  the  case  did  not  involve 
any  question  of  governmental  right  or  duty, 
the  ordinary  rules  oontrolling  courts  of  equity 
as  to  laches  should  be  enforced;  and  that,  as 
the  bill  was  filed  more  than  13  years  after  the 
sheriff's  deed  had  been  made  to  Polly  Palmer, 
and  more  than  18  years  after  the  sale  on  execu- 
tion to  the  United  States,  the  claim  of  the  gov- 
ernment was  barred  by  its  laches. 

This  decision  of  the  circuit  court  was  made 
in  December,  1886,  prior  to  the  decisions  of 
this  court  in  the  cases  of  Van  Brocklin  v.  Ten- 
nei$ee,  117  U.  8.  151  [29:8451;  United  States 
▼.  NasMUe.  O.  A  St.  L,  R,  Co.  118  U.  8.  120 
r80:81]:and  United  States  y.  Beebe,  12TV.  S. 
888  [ante,  121].  These  cases  determine  that 
the  decree  in  the  present  case  must  be  re- 
versed. 
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In  Van  Brocklin  ▼.  Tennessee,^,  158  [847], 
this  court  said:  "  The  United  States  do  not 
and  cannot  hold  property,  as  a  monarch  may, 
for  private  or  personal  purposes.  All  t^e  prop- 
erty and  revenues  of  the  United  States  must  bo 
held  and  applied,  as  all  taxes,  duties,  imposts, 
and  excises  must  be  laid  and  collected,  '  to  pay 
the  debts  and  provide  for  the  common  defense 
and  general  welfare  of  the  United  States*' " 

In  the  present  case,  the  United  States  holds 
the  title  to  the  property  in  question,  as  it  holds 
all  other  property,  for  public  purposes  and  not 
for  private  purposes.  So  holoing  the  title  and 
the  right  of  possession  under  their  deed.  It 
holds  in  the  same  manner,  and  for  public  pur* 
poses,  the  incidental  right  of  redemption.  In 
this  view,  the  doctrine  often  laid  down,  and 
again  enforced  in  United  StaUe  v.  NashmUe^ 
C,  ABt.  L,  B,  Oo.  applies  to  this  case.  It  was 
there  said,  p.  125  [88]:  'It  is  settled  beyond 
doubt  or  controversy — upon  the  foundation  of 
the  great  principle  of  public  policy,  applicablo 
to  ful  governments  alike,  which  forbids  that 
the  public  interests  should  be  prejudiced  by 
the  negligence  of  the  officers  or  agents  to  whose 
care  they  are  confided— that  the  United  States, 
asserting  rights  vested  in  them  as  a  sovereign 
government,  are  not  bound  by  anv  Statute  of 
Limitations,  unless  Congress  has  clearlv  mani- 
ferted  its  intention  that  they  should  be  so 
bound.    Lindeey  v.  Miller,  81  U.  S.  6  Pet  666 


[8:5881;  United  States  v.  Knighi,  89  U.  S.  14 
Pet.  801,  815  [10:465];  Oibson  v.  Chouteau,  80 
U.  S.  18  WalL  92  m\  584]:  United  States  v. 
Thmnpsan,  98  U.  8.  486  [25: 194];  Fink  v. 
aNefh  106  U.  S.  272,  281  [27: 196,  1991." 

This  doctrine  is  applicable  with  equal  force, 
not  only  to  the  question  of  a  Statute  of  Limita- 
tions in  a  suit  at  law,  but  also  to  the  question 
of  laches  in  a  suit  in  equity.  In  United  StcUes 
V.  BeOe,  p.  844  [anU,  124T,  it  was  said:  "The 
principle  that  the  United  States  are  not  bound 
by  any  Statute  of  Limitations  nor  barred  by 
any  laches  of  their  officers,  however  gross,  in  a 
suit  brought  by  them  as  a  sovereign  govern- 
ment to  enforce  a  public  right  or  to  assert  a 
public  interest,  is  established  past  all  contro- 
versy or  doubt"  These  views  entirely  cover 
the  present  case. 

It  was  suggested  in  the  dedsion  of  the  oourt 
below,  as  a  ground  for  applying  to  the  United 
States  the  doctrine  of  laches,  that  the  Govern- 
ment was  not  made  a  party  to  the  f oredosufe 
suit  because  it  could  not  have  been  made  such 
ptfty  except  at  its  own  will,  and  that  it  would 
DC  a  hardship  to  the  other  parties  to  this  suit  to 
allow  the  Qovemment  to  lie  by  for  so  many 
years,  and  then  come  into  a  court  of  eouity  to 
assert  the  rights  sought  to  be  maintained  in  this 
suit  It  is  a  sufficient  answer  to  this  view  to 
say,  that  the  principle  we  have  announced  has 
long  been  understood  to  be  the  rule  applicable 
to  the  government,  and  that  it  rests  with  Con* 
gress,  and  not  with  the  courts,  to  modify  or 
change  the  rule. 

Tm  decree  qf  the  OircuU  Court  isree&rsed  and 
(he  ease  is  remanded  to  that  Court,  ioith  a  diree* 
tion  to  take  such  further  proceedings  as  may  be 
according  to  lam  and  not  inconsistent  with  this 
opinion. 

Mr.  Justice  Field  did  not  sit  in  this  case  or 
take  any  part  in  its  decision. 
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[426]       AMOS  W.  SHEPHERD,  P!ff.  in  Err., 

«. 

THE  BALTIMORE  AND   OHIO   RAIL- 
ROAD COMPANY. 

CBee  8.  a  Beporter*8  ed.  42(M34.) 

Damages  against  a  railroad  company  for  laying 
its  track  upon  a  street — Ohio  statute — ovoner 
of  property  near  tlu  street  entitled  to  damages 
-diminution  cf  talue — rule  of  damages— 
temporary  damage— fact  assumed, 

h  Under  the  Ohio  statute  making  a  ralht>ad  com* 
pany  which  lays  its  track  upon  a  street  responsible 
for  injuries  to  private  property,  the  right  to  recov- 
er damages  for  such  injurfos  is  not  limited  to  own- 
ers  of  property  immediately  upon  the  street  occu- 
pied by  the  track  or  structures  of  the  company. 

2.  The  owner  of  property  near  to  the  street  is  en- 
titled to  the  remedy  given  by  the  statute,  if  the  in- 
jury to  it  is  the  direct  and  necessary  result  of  the 
occupancy  of  the  street  by  the  railroad  company. 

3.  When  the  diminution  of  the  value  of  the  prop- 
erty can  be  fairly  attributed  to  such  occupancy 
and  use  of  the  stroet,  the  company  is  liable  for  the 
injury. 

A,  Where  the  property  has  been  depreciated  in 
Talue  bv  reason  of  the  street*8  being  occupied  by  a 
railroad  company,  such  depreciation  is  ascertained 
by  the  difference  in  its  value  before  and  its  value 
after  the  final  location  and  construction  of  the 
road. 

5.  The  temporary  injury  sustained  on  account  of 
obstructions  placed  in  the  street  during  the  build- 
ing of  the  railroad  constitutes  a  cause  of  action 
apart  from  the  claim  under  the  statute  for  per- 
manent depredation  of  the  property. 

6.  Where  the  issue  as  to  tne  injury  was  the  real 
point  of  inquiry  on  the  trial,  the  rulings  of  the 
court  excluding  proper  evidence  upon  that  issue 
will  not  be  sustained  for  want  of  afBrmaUve  proof 
in  the  record  of  plaintill*s  ownership  of  the  prop- 
erty. 

[No.  218.] 
Argued  March  fO,  SI,  1889.    Decided  April  8, 

1889. 

PI  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio,  to 
review  a  judgment  in  favor  of  defendant  in  an 
action  to  recover  damages  against  a  railroad 
company  for  the  construction  of  its  road  in  a 
pubUc  street    Reversed. 


1 427 1       Statement  by  Mr,  Justice  Harlan  i 

This  action  was  brought  to  recover  damages 
for  injuries  alleged  to  have  been  done  by  the  de- 
fendant in  error  to  certain  improved  lots  on 
Union  Street,  in  Bellaire,  Ohio,  of  which  the 
plaintiff  in  error,  who  was  the  plaintiff  below, 
claims  to  be  the  owner.  It  is  based  upon  sec- 
tion 3288  of  the  Revised  Statutes  of  Ohio, 
which  provides:  "If  it  be  necessary,  in  the 
location  of  any  part  of  a  railroad,  to  occupy 
any  public  road,  street,  alley,  way,  or  ground 
of  any  kind,  or  any  part  thereof,  the  municipal 
or  other  corporation  or  public  officers  or  au- 
thorities, owning  or  having  charge  thereof,  and 
the  company,  may  agree  upon  the  manner, 
terms,  and  conditions  upon  which  the  same 
may  be  used  or  occupied;  and  if  the  parties  be 
unable  to  agree  thereon,  and  it  be  necessary,  in 
the  judgment  of  the  directors  of  such  company, 
to  use  or  occupy  such  road,  street,  alley,  way, 
or  ground,  such  company  may  appropriate  so 
much  of  the  same  as  mav  be  necessary  for  the 
purposes  of  its  road,  in  the  manner  and  upon 
the  same  terms  as  is  provided  for  the  appropria- 
tion of  the  property  of  individuals;  but  every 
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company  which  lays  a  track  upon  any  such 
street,  alley,  road,  or  ground  shall  be  responsi- 
ble for  injuries  done  thereby  to  private  or  pub- 
lic property,  lying  upon  or  near  to  such  groimd, 
which  may  be  recovered  by  civil  action  brought 
by  the  owner,  before  the  proper  court,  at  any 
time  within  two  years  from  the  completion  of 
such  track."  R.  8.  Ohio,  p.  851.  This  is,  with, 
out  material  change,  the  first  section  of  the  Act 
of  April  15.  1857.  entitled  "An  Act  to  Amend 
the  Act  Entitled  *An  Act  to  Provide  for  the 
Creation  and  Regulation  of  Incorporate  Com- 
panies in  the  State  of  Ohio,'  Pa^ed  May  1, 
1852,  and  to  Regulate  Railroad  Companies." 
Laws  of  Ohio,  1857,  p.  183. 

The  lots  in  question  are  situated  on  the  west  [428] 
side  of  Union  (formerly  Water)  Street,  thirty- 
three  feet  south  from  Thirty-First  (formerly 
First)  Street,  and  extend  back  one  hundred  and 
twenty  feet  to  an  alley,  running  from  Crescent 
Street  to  Thirty-First  Street.  U  pon  the  lots  is 
a  two-story  bnck  building,  the  first  floor  being 
used  as  a  dry-goods  store  and  the  rest  of  the 
building  ss  a  hotel.  The  railroad  company — 
with  the  assent,  as  we  assume,  of  the  muuicipal 
authorities  of  Bellaire— constructed  its  road  in 
Thirty-First  Street,  upon  arches  springing  from 
stone  pillars  about  twenty-seven  feet  apart^ 
each  pillar  beine  twelve  feet  long,  six  feet 
thick,  and  thirty  feet  high.  Two  of  the  pillars 
are  in  Union  Street,  at  the  intersection  of  that 
street  with  Thirty-First  Street,  each  of  them 
extending  fifteen  inches  within  the  line  of  the 
sidewalk  on  each  side  of  the  roadway  of  Union 
Street  through  Thirty-First  Street.  It  took 
from  three  to  four  years  to  build  the  railroad 
in  the  latter  street  Duiing  that  period  Union 
Street  for  about  one  hundred  feet  south  from 
Thirtv-First  Street  towards  Crescent  Street 
(which  is  parallel  to  and  the  next  street  south 
from  Thirty-First  Street])  was  obstructed  by 
stone,  timber,  rock,  derricks,  steam  engines, 
barrels,  guy  ropes,  etc.,  such  obstructions  ex- 
tending m  front  of  and  past  the  lots  in  ques- 
tion. For  a  great  part  of  the  time  the  railroad 
was  beinff  built  teams  could  not  get  to  this 
property  because  of  these  obstructions,  and  at 
times  persons  could  hardly  get  to  it  or  pass  by 
it  on  foot.  Before  the  railroad  was  built  in 
Thirty-First  Street  the  property  was  worth 
from  |9,000  to  $10,000,  the  store  bringing  an 
annual  rent  of  from  $400  to  $500,  and  the 
whole  building  $1,000;  afterwards  it  was  not 
worth  more  than  from  $4,000  to  $5,000,  and 
the  rental  was  reduced  one  half. 

These  facts  having  been  proven  by  a  witness 
on  behalf  of  the  plaintiff,  subject  to  objection 
to  their  competency,  the  court,  on  motion  of 
the  defendant,  excluded  from  the  consideration 
of  the  Jury  so  much  of  the  evidence  as  related 
to  the  depredation  of  the  value  of  the  property 
by  reason  of  the  above  obstructions,  and  all  the 
testimony  relative  to  the  diminution  of  its  rental 
value. 

The  plaintiff  then  made  a  formal  offer  to  [4jroj 
prove  that  the  building  of  the  railroad  in 
Thirty-First  Street  was  in  progress  three  ot 
four  years,  during  which  time  the  company 
obstructed  Union  Street,  in  f  rontof  his  property, 
with  materials  of  all  kinds  used  in  building  the 
railroad,  so  that  access  to  bis  property  was  se- 
riousl^v  obstructed ;  that  because  of  such  obstnio- 
i  tionhistenantsoccupying  the  premises  left  them, 
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and  lie  was  anableto  rent  tbcm,  and  by  reason 
thereof  he  lost  their  rental  value,  amounting  to 
at  least  two  thousand  dollars;  that  access  from 
Thirty-Pirst  Street  to  the  alley  in  the  rear  of  his 
property  was  entirely  cut  olf  durinii:  the  build- 
ing of  the  railroad;  that  the  alley  was  too  nar* 
row  for  teams  coming  in  from  the  other  direc- 
tion to  turn,  and  that  he  had  a  stable  at  the  rear 
of  his  property  and  abutting  on  the  alley, 
which  became  entirely  untenantable  during  the 
construction  of  the  railroad;  that  the  building 
of  the  pillars  and  archway  connecting  the  same 
at  the  intersection  of  Union  and  Thirty-First 
Streets  damaged  the  access  to  his  property 
from  Union  Street,  and  the  building  of  the 
railroad  in  Thirtv-FlrBt  Street,  west  of  Union 
Street,  damaged  his  access  to  his  property 
through  the  luley  in  the  rear,  and  depreciated 
its  market  value  in  the  sum  claimed  in  the  pe- 
tition. The  court  refused  to  admit  this  proof, 
and  ruled  that  damages  to  the  rental  value  of 
the  property  were  not  recoverable  in  this  ac- 
tion, nor  damages  resulting  from  the  placing  of 
obstructions  on  Union  Street  in  front  of  the 
property,  during  the  time  of  the  building  of 
the  railroad,  ana  that  no  recovery  could  behad 
by  him  for  damages  to  his  property  by  reason 
of  the  building  of  the  railroad  in  Thirty-First 
Street. 

The  court  further  decided  that  section  8288 
of  the  Revised  Statutes  of  Ohio  does  not  en- 
large or  extend  the  liabilities  of  railroad  com- 
panies, but  only  preserves  the  right  of  property 
owners  to  recover  for  injuries  done  to  their 
property  by  the  building  of  railroads  under 
agreements  made  with  municipal  or  other 
corporations  or  public  officers  or  authorities,  as 
provided  in  that  section,  precisely  as  if  no  such 
agreements  had  been  made. 

These  rulings  having  been  made,  and  duly 
excepted  to  by  the  plaintiff,  the  court,  on  de- 
fendant's motion,  gave  a  peremptory  instruction 
to  the  jury  to  return  a  verdict  in  its  behalf, 
which  was  done. 

Mr,  J'ohn  W.  Herron*  for  plaintiff  in  er- 
ror: 

Plaintiff  was  entitled  to  have  the  question 
and  amount  of  his  damages  passed  upon  by  the 
Jury. 

LitUe  Miami  R.  Co.  v.  HambUton,  40  Ohio  St. 
501. 

The  interest  of  an  adjacent  land  owner  in  a 
street  is  well  defined. 

Bingham  ▼.  Doane,  9  Ohio,  168;  Crawford  v. 
Delaware,  7  Ohio  St.  459;  Cincinnati  Jk  8.  Q. 
A,  Street  E.  Co.  v.  Cumminmlle,  14  Ohio  St. 
528;  Seiato  Valley  R,  Co.  v.  Lawrence,  88  Ohio 
St.  41. 

Railroads  which  obtain  the  use  of  streets  are 
responsible  for  injuries  to  private  property  ly- 
ing upon  or  near  such  street. 

Columbus,  8,  db  C,  R.  Co.  v.  Mowatt,  85  Ohio 
St.  284;  Columbus,  H.  V.  A  T,  R.  Co.  v.  Gard- 
ner, 11  West.  Rep.  264,  45  Ohio  St.  809;  Rude 
▼.  St.  Louis,  12  West  Rep.  288,  98  Mo.  415. 

Messrs.  John  K.  Cowen,  Hu^^h  L.  Bond* 
J'r.y  and  E.  J*.  Di  Cro88»  for  defendant  in 
error: 

The  right  of  transit  in  the  use  of  public  high- 
ways is  sublect  to  such  incidental,  temporary 
or  partial  obstruction  as  manifest  necessity  re- 
quires. 
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Clark  V.  Fry,  8  Ohio  St.  858. 

The  statute,  with  the  proviso,  left  the  prop- 
erty owner's  rights  of  action  unabridged,  bul 
it  (n  no  way  added  to  them. 

Pa.  R.  Co.  V.  Lippineott,  8  Cent  Rep.  818, 
116  Pa.  472;  Pa.  R.  Co.  v.  Marehant,  12  Cent 
Rep.  261,  119  Pa.  541;  RochetU  v.  Chicago,  M. 
d  k.  P.  R.  Co.  82  Minn.  201;  17  Am.  &  Eng. 
R  Cas.  192.  and  note;  Proprietors  of  Locks  db 
Canals  v.  Nashua  dt  L.  R.  Corp.  10  Cush.  885. 

The  mere  fact  that  the  plaintiff's  property 
lies  nearer  than  that  of  some  others  does  not 
make  the  partial  obstruction  a  special  damage 
to  him. 

BladcweU  ▼.  Old  Colony  R.  Co.  122  Mass.  1; 
Proprietors  of  Locks  db  Canals  v.  Nashua  d  L» 
R.  Corp.,  and  Rtchette  v.  Chieaao,  M.  dkSt.  P. 
R.  Co.  supra;  Calfdonian  R.  Co.  v.  Ogilcy,  3 
Macq.  229,  29 En?.  L.  & Bq.  22;  Piercer.  Dart, 
7  Cow.  609;  Houck  v.  Wachter,  84  Md.  265' 
Sargent  v.  Ohio  d  M.  R.  Co.  (Super.  Ct  of 
Cincinnati),  1  Handy,  52,  59;  Wood,  Nuisan- 
ces, chap.  18,  Review  of  Cases;  Pittsburgh  S 
L.  E.  R.  Co.  V.  Jones,  1  Cent  Rep.  884,  111 
Pa.  204. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  express  requirement  that  every  railroad 
company  occupying  a  street  or  other  public 
ground,  under  an  agreement  with  the  munici 
pal  or  other  authorities,  owning  or  having 
charge  thereof,  ''shall  be  responsible  for  inju- 
ries done  thereby  to  private  or  public  proper^ 
lying  upon  or  near  to  such  ground,  leaver 
litUe  room  for  construction.  The  right  to  re 
cover  damages  for  such  injuries  is  not  limited 
to  owners  of  property  immediately  upon  the 
street  occupied  by  the  track  or  other  structures 
of  the  railroad  company.  If  the  Legislature 
had  intended  to  restrict  the  right  or  action 
given  by  the  statute  to  owners  of  the  latter 
class  of  property,  the  words  *  *or  near  to"  would 
not  have  been  used.  The  manifest  purpose  was 
to  place  those  whose  property  was  "near  to" 
any  public  street  thus  occupied  upon  an  equal- 
ity, m  respect  to  the  right  to  sue,  with  those 
whose  property  abutted  on  the  street. 

In  Railroad  Co.  v.  Moioatt,^ Ohio^i.  284. 287 
which  was  an  action  to  recover  damages  for  in- 
juries to  private  property  not  immediately  upon 
the  street  occupied  by  the  railroad  track,  the 
court  held  the  limitation  of  two  vears  prescribed 
by  the  statute  to  be  applicable,  because  the 
street  was  occupied  under  an  agreement  with 
the  municipal  authorities,  ana  because  the 
premises  were  "near  to"  that  street  But  an 
adjudication  more  directly  in  point  is  Railway 
Co.  V.  Gardner,  45  Ohio  St.  809, 817  [W  West 
Rep.  264],  which  was  made  after  the  decision  in 
the  court  below  of  the  case  now  before  us.  The 
propertv  there  alleged  to  have  been  injured  was 
immediately  upon  the  street  in  which  the  rail- 
road track  was  maintained  under  municipal 
authority  Referring  to  Parrot  v.  Railroad  Co, 
10  OhioSt  624,  as  not  controlling  the  case  then 
before  the  court  it  was  said:  "For,  whereat 
the  court  declares  in  that  case  that  the  owner 
of  such  lot  has  no  more  right  to  recover  dam* 
a^es  of  the  company  than  any  citizen  who  re- 
sides, or  may  have  occasion  to  pass,  so  near  the 
street  and  railroad  as  to  be  subjected  to  like 
discomforts,  the  Act  in   question   expressly 
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authorizes  an  action  and  recovery  for  injuries 
done  bv  laying  a  track  upon  any  such  street  or 
grouDcl  to  pnvate  or  public  property  *]ying 
upon  or  near  to  the  street  or  ground  upon 
which  the  track  is  laid.'  It  seems  that  to  enti- 
tle a  property  owner  to  recover  for  injury  to 
his  property*  it  need  not  necessarily  be  situated 
npon  the  street  occupied  by  the  track.  The 
statute  reaches  beyond  the  decision  in  prescrib- 
ine  a  remedy  for  a  party  whofle  property  is 
Id  jured  by  the  location  and  operation  of  a  rail- 
road inck  through  the  street  bv  a  railroad 
corporation.  .  .  .  The  provision  in  force 
at  the  time  of  the  injury  complained  of  in  that 
case,  of  which  section  8283  is  an  amendment, 
created  no  such  remedy  for  land  owners  as  we 
are  considering." 

This  interpretation  of  the  statute  is,  in  our 
Judgment,  the  only  one  justified  by  its  words, 
although  it  may  sometimes  be  difficult  to  de- 
termine whether  particular  property,  alleged  to 
have  been  injured  by  the  placing  of  a  railroad 
[432]  track  or  structure  in  a  public  street,  is,  within 
the  meaning  of  the  statute,  '*near  to"  that 
street  It  is  certain,  however,  that  property  is 
'*near  to"  the  street,  so  as  to  entitle  the  owner 
to  avail  himself  of  the  remedy  given  bv  the 
statute,  if  the  injury  to  it  is  the  direct  and  nec- 
essary result  of  the  occupancy  of  the  street  by 
the  track  or  other  structures  of  a  railroad  com- 
pany. And  an  iniury  for  which  the  company 
IS  liable,  under  the  statute,  arises  when  the 
diminutioo  of  the  value  of  the  property  can  be 
fairly  attributed  to  such  occu^ncy  and  use  of 
the  street.  In  Orafton  v.  BaUimore  d  0,  B. 
€h.  21  Fed.  Rep.  809,  which  was  an  action  un- 
der this  statute  for  injury  done  by  the  obstruc- 
tions here  in  question,  Afr.  Justice  Matthews 
said:  * 'There  does  not  appear  to  be  any  ground 
in  the  words  or  intention  of  the  Act,  for  a  dis- 
tinction between  temporary  injuries  to  the  use, 
«nd  permanent  injuries  to  the  value,  of  the 
property  injured;  and,  in  the  absence  of  any 
ambigmty,  the  statute  must  be  taken  to  mean 
what  it  plainly  says;  and,  there  being  no  suffi- 
cient reasoo  to  the  contrary,  must  be  so  con- 
strued that  the  railroad  company,  in  the  case 
contemplated  shall  be  held  responsible  for  all 
injuries  of  every  description  done  by  its  work 
to  the  property  of  the  plain  tiffs."  It  is  scarce- 
ly necessary  to  say  that  the  same  rule  as  to 
compensation  must  be  applied  in  the  case  of 
property  "near  to"  any  street  so  occbpied  by 
a  railroad  company.  The  injury,  in  a  case 
of  that  kind,  may  not,  in  every  case,  be  easily 
ascertained;  but  the  right  of  the  owner,  under 
the  statute,  to  full  compensation  for  it,  is  as 
clear  as  is  the  right  of  the  owner  of  property 
abutting  on  the  street,  to  be  compensatea  for 
any  substantial  injury  resulting  from  its  occu- 
pancy by  a  railroad. 

Ooc  of  the  questions  discussed  at  the  bar  was 
as  to  the  right  of  the  plaintiff  to  recover  dam- 
ages in  this  action  on  account  of  the  obetruc* 
lions  placed  in  Union  and  Thirty-First  Streets 
during  the  building  of  the  railroad,  whereby 
access  to  bis  property  by  way  of  Union  Street, 
as  well  as  through  the  alley  in  the  rear,  svas 
materially  obstructed.  We  are  of  opinion  that 
the  temporary  iolunr  sustained  by  the  plaintiff 
on  accouot  of  such  obstructions  cannot  properly 
l)c  said  to  have  been  done  to  the  property  itself, 
withio  the  meaning  of  the  statute.    The  in- 
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quiryin  every  case,  uud&r  the  statute  in  ques-  [^Ul 
lion,  is  whether  the  property  alleged  to  be  in- 
jured has  b^n  depreciated  in  value  by  reason 
of  the  street's  being  occupied  by  a  railroad  com- 
pany, and  that  question  is  solved  by  ascertaining 
the  difference  in  its  value  before  and  its  value 
after  the  find  location  and  construction  of  the 
railroad.  R.  Co.  ▼.  Gardner,  45  Ohio  St  809, 
822  [11  West.  Rep.  264].  The  authority  given 
to  the  railroad  company  to  place  its  track  in 
Thirty  First  Street  carried  with  it  authority  to 
obstruct  its  use  temporarily,  so  far  as  the  build- 
ing of  the  track  re(|uired  it  to  be  done.  The 
nue,  in  Ohio,  applicable  in  such  a  case  is  thus 
stated  in  (7i(arA;  V.  i^,  8  Ohio  St  858;  "The 
right  of  transit  in  the  use  of  public  highways 
is  sublect  to  such  incidental,  temporary,  or 
partial  obstructions  as  manifest  necessity  re- 
quires, and  among  those  are  the  temporary  im- 
pediments necessarily  occasioned  in  the  building 
and  repair  of  houses  on  lots  fronting  upon  the 
streets  of  a  city,  and  in  the  construction  of 
sewers,  cellars,  drains,  etc.  These  are  not  in- 
vasions, but  qualifications  of  the  right  of  tran- 
sit on  a  public  highway,  and  the  limitation  on 
them  is  that  they  must  not  be  unnecessarily  and 
unreasonably  interposed  or  prolonged." 

But  the  plaintiff^s  special  damages,  if  any, 
on  account  of  such  obstructions,  constituted  a 
cause  of  action  apart  from  his  claim,  under  the 
statute  before  us,  for  damages  on  account  of 
the  depreciation  of  the  value  of  the  property 
itself,  as  the  result  of  the  permanent  occupancy 
of  the  street  with  a  railroad  track.  And  here 
the  point  is  made  that  the  petition  is  not  so 
framed  as  to  cover  those  special  damages.  In 
this  view  we  do  not  concur.  Its  allegations  are 
broad  enough  to  admit  evidence  in  support  of 
the  claim  for  damages  on  account  of  any  un- 
necessary obstruction  of  the  plaintiff's  access 
to  his  propertyduring  the  building  of  the  rail- 
road track  in  Thirty-First  Street,  as  well  as  of 
the  claim  for  injury  done  to  the  permanent 
value  of  the  property.  The  plaintiff  could 
have  been  required  to  separately  state  his  two 
causes  of  action;  but  no  motion  to  that  end  hav- 
ing been  made  in  the  court  below,  that  objec- 
tion was  waived.  MeKinney  v.  Me  Kin  n^,  8 
Ohio  St  428;  Hartford  Turn.  v.  Bennett,  10 
Ohio  St  448;  Civil  Ck>de,  Ohio,  §§  80,  81,  88. 
Nor,  so  far  as  the  record  shows,  were  the  ml-  [4S4] 
ings  of  the  court  below  based  in  any  degree 
upon  the  ground  that  the  petition  did  not  suffi- 
ciently set  forth  a  separate  cause  of  action  for 
special  damages  on  account  of  the  temporary 
obstructions  referred  to. 

The  point  was  pressed  at  the  bar,  that,  as  no 
proof  was  introduced  by  the  plaintiff  to  over- 
come the  denial  by  the  defendant  in  its  answer 
of  his  ownership  of  the  property  in  question, 
any  errors  committed  by  the  court  as  to  other 
issues  made  by  the  pleadings  are  immaterial, 
since  the  peremptory  instruction  was  proper  in 
view  of  the  plaintifirs  failure  to  prove  his  own- 
ership. Thu  objection  is  too  technical  and 
cannot  be  sustained,  as  the  property  is  repeat- 
edly referred  to  in  the  record  as  being  owned 
by  the  plaintiff,  and  the  court  so  assumed  in  its 
rulings.  After  the  exclusion  of  competent  evi- 
dence introduced  and  offered  in  behalf  of  the 
plaintiff  upon  the  issue  as  to  the  injury  done  to 
the  property,  his  ownership  being  unquestioned 
except  by  a  formal  denial  in  the  answer,  and 

ino  c.  s. 


1888. 


Ex  Parts  Gok-shat-iul 


848-858 


the  issue  as  to  the  injury  being  treated  as  the 
real  pdnt  of  inquiry,  we  ought  not  to  afilrm 
for  the  want  of  afimnatiYe  proof  in  the  record 
of  such  ownership. 
It  results  from  what  we  have  said  that  the 

£lalnti£r  was  entitled  to  go  to  the  Jury^  upon  the 
Bue  as  to  the  damage  he  sustained,  if  any,  by 
reason  of  the  access  to  his  property  during  the 
construction  of  the  track  being  unnecessarily 
and  materially  obstructed  by  the  company,  as 
well  as  upon  me  issue  as  to  the  depreciation,  if 
any,  in  the  value  of  his  property,  as  the  direct 
and  necessary  result  of  the  permanent  occu- 
pancy of  Thirty-First  Street  by  the  track  and 
atructures  of  the  company.  Evidence  was  of- 
fered which  tended  to  support  those  issues, 
upon  his  part,  and  was  improperly  excluded. 
Theju<^7nent  it  reverted  tnth  direcUanefor  a 
new  trial,  andforfkirther  proceedings  consuteni 
uith  this  qpinum. 


[343]        &  parte: 

tn  the  Matter  of  OON-SHAY-ifiB, 
FUitioner. 

(See  8. 0.  Beporter*8  ed.  848-868.) 

Murder  hff  an  Indian  in  Territcry— crime  how 
triabU^territorial  law— jurisdiction  ef  dis- 
trict court. 

L  Under  the  Act  of  Haroh  8, 188S,  28  Stat,  at  L. 
88S,  the  crime  of  muTder,oommitted  by  an  Indian 
within  a  Territory  of  the  iTnlted  States,  is  an  offense 
affalnst  the  laws  of  the  Territory,  and  such  Indian 
is  Bubdect  for  such  crime,  not  to  the  criminal 
laws  ox  the  United  States,  but  to  the  laws  of  the 
Territory. 

2.  The  statute  makes  no  distinction  in  regard  to 
whether  the  crime  was  committed  by  the  Indian  on 
or  oH  an  Indian  Reservation. 

8.  Such  offense  should  be  tried  by  the  District 
Court  of  the  United  States,  slttdngr  to  administer  the 
laws  of  the  Territory  and  ezeroiunff  the  functions 
of  a  territorial  court,  and  not  while  ezercislnff  its 
functions  as  a  court  of  the  United  States  admmls- 
teriziff  Its  laws. 

4.  The  indictment,  the  venue  of  the  triaL  and  the 
Jury  are  to  t>e  according  to  the  territorlidlaws. 

[No.  7,  Original.] 
Argued  March  18, 1889,  Decided  April  IS,  1889. 

PETITION  for  writ  of  habeas  corpus  to  the 
Marshal  of  the  United  States  for  the  Ter- 
ritory of  Arizona,  commanding  him  to  produce 
the  petitioner  who  is  held  by  him  in  prison  un- 
der sentence  of  death  for  murder.  Ordered  that 
tfie  habeas  corpus  issue. 

The  facts  are  stated  in  the  opinion. 

Messrs.  8.  F,  PTuUips,  W,  H«  Lanuu*  and 
4.  6*  Zachry*  for  petitioner. 

Mr.  6.  A.  JenkSt  Solidtor-Oen.,  for  re- 
apondent 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  petition  for  a  writ  of  habeas  corpus 
to  be  directed  to  the  Marshal  of  the  United 
States  for  the  Territory  of  Arizona,  who,  it  is 
alleged,  holds  the  petitioner  under  a  fudgment 
of  the  District  Court  of  the  Unit^  States  for 
the  Second  Judicial  District  of  that  Territory, 
which  condemned  him  to  death  for  the  crime 
of  murder.  This  crime  is  alleged  in  the  indict- 
ment to  have  been  committed  by  the  defendant, 
ftD  Apache  Indian,  within  said  district,  naming 
no  county  or  othor  location* 
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The  allegation  of  the  petitioner  is  that  the 
court  which  tried  him  had  not  at  that  time, 
and  in  the  mode  of  trial  which  was  pursued, 
any  Jurisdiction  of  the  case  against  him.  It  is 
argued  by  counsel  and  alleged  in  the  petition  [344] 
that  the  iMstrict  Courts  of  the  United  States  in 
the  Territory  of  Arizona,  as  in  all  other  Terri* 
tories,  have  two  distinct  jurisdictions:  that  in 
the  one  they  sit  to  exercise  the  powers  and  to 
try  the  same  class  of  cases  that  the  Circuit 
Courts  of  the  United  States  do  within  the  States 
and  in  the  same  manner,  while  in  the  other 
they  sit  as  courts  having  Jurisdiction  of  the  or- 
dinary contests  between  private  parties  and  of 
criminal  ofFenses  arising  under  the  territorial 
laws. 

The  c<mtroversy  in  this  case  seems  to  turn 
upon  the  question  whether  the  oftense  for  which 
Gon-shay-ee  was  tried  was  an  offense  against 
tbe  laws  of  the  United  States,  and  was  of  that 
character  which  ought  to  have  been  tried  by 
the  court  sitting  to  try  such  cases,  or  whether 
it  was  an  offense  against  the  laws  of  the  Terri« 
toiy,  and  should  have  been  tried  under  those 
laws  and  by  the  court  sittine  to  adminiBter  Jus- 
tice under  them.  The  petitioner  allies  that 
the  offense  with  which  he  was  charged  was  of 
the  latter  class,  but  that  he  was  tned  by  the 
court  while  it  was  exerdsing  its  fimctions  un« 
der  the  former. 

The  record  of  the  case  commences  with  the 
following  statement  of  the  finding  of  the  in- 
dictment: 

"Lf  THE   DiSTRIOT    CotTRT  OF  THB    SbOOND 

Judicial  District,  Countt  of  Mabi- 
^     coPA,  Tbrritobt  of  Arizoka. 

"May  Term,  A.  D.  1888,  sitting  for  the  trial 
of  all  cases  arisine  under  the  Constitution  and 
laws  of  the  United  States,  and  having  and  ex- 
ercising the  same  Jurisdiction  in  all  cases  aria* 
ing  under  the  Constitution  and  laws  of  the 
United  States,  as  is  vested  in  the  Circuit  and 
District  Courts  of  the  United  States,  at  a  term 
thereof  held  at  the  City  of  Phoenix,  in  the 
County  of  Maricopa,  in  said  district  and  Ter- 
ritory, on  the  29th  day  of  May,  A.  D.  onethou- 
sand  eight  hundred  and  eighfy-eight. 
"Thb  Uhitbd  Statbs  of  Ambbiga  )  Tq^i^ 

GON-SHAT-BB.  )  ™^^ 

"Sbooivd  Judicial  Distbiot,  Tnritorif  qf 
Ariiona, 

"The  grand  Jurors  of  the  United  SUtes  of 
America,  within  and  for  the  Second  Judicial 
District,  Territory  of  Arizona,  being  duly  im*  [345] 
paneled,  sworn,  and  charged  to  inquire  within 
and  for  the  body  of  said  district,  of  all  offenses 
committed  therein  against  the  United  States  of 
America,  upon  their  oath  present:  That  Gon- 
shav-ee,  an  Ai>ache  Indian,  late  of  the  Second 
Judicial  District,  Territory  of  Arizona,  with 
force  and  arms,  in  said  district  and  Territory, 
on  or  about  the  5th  day  of  June,  A.  D.  one 
thousand  eight  hundred  and  eightydffht,  and 
before  the  findine  of  this  indictment,  did  then 
and  there  feloniously,  wilfully,  deliberately, 
premeditately,  and  with  malice  aforethought, 
make  an  assault  on  a  human  being,  to  wit, 
William  Deal,  in  the  peace  of  the  Untted  States 
then  and  there  being,  and  with  a  certain  gun, 
which  then  and  there  was  loaded  with  gun- 
powder and  a  leaden  bullet,  and  1^  him,  the 
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said  Gon-8bay«ee,  bad  and  held  In  his  hands, 
be,  the  said  Gon-shay  ee,  did  then  and  there 
feloniously,  wilfully,  deliberately,  premeditate- 
It,  and  with  malice  aforethought,  shoot  off  and 
duscbarge  at,  to,  against,  and  upon  the  said 
William  Deal,  thereby  and  by  thus  striking  the 
said  William  Deal  with  the  said  leaden  bullet, 
inflicting  on  and  in  the  body  of  him,  the  said 
William  Deal,  one  mortal  wound,  of  which 
mortal  wound  the  said  William  Deal  then  and 
there  instantly  died. 

"And  so  tne  grand  Jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say  that  the  said  Gfon- 
sbay-ee,  an  Apache  Indian,  in  the  manner  and 
form  aforesaid,  and  at  the  time  and  place  afore- 
said, did  him,  the  said  William  Deal,  felonious- 
ly, willfully,  deliberately,  premeditately,  and 
with  malice  aforetbousbt,  kill  and  murder, 
against  the  peace  of  the  United  States  and  their 
dignity,  ana  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

"O.  T.  RonsB, 
••  United  States  Attorney.'* 

The  record  of  the  final  judgment  of  the  court 
is  in  the  foUowing  language: 

"United  States  of  America. 
"District  Court,  Second  Judicial  Dis- 
trict OF  Arizona. 
Haying  and  exercising  the  same  Jurisdiction 
under  the  Constitution  and  laws  of  the  United 
States  as  is  yested  in  the  District  and  Circuit 
Courts  of  the  United  States. 

"Regular  May  Term,  A.  D.  1888. 

"June  14.  A.  D.  1888. 

"Present:  Hon.  Wm.  W.  Porter,  District 
Judge. 
"United  Stater  OF  AifERiCA,  "] 

Plaintiff,  (  Conyicted 
M.  (of  Murder. 

Gon-shat-ee,  Defendant.      J 

'*The  defendant,  being  present  in  open  court 
in  person,  and  by  his  counsel,  H.  N^  Alexan- 
der and  L.  H.  Chalmers;  the  United  States  at- 
torneys, 0.  T.  Rouse  and  Joseph  Campbell, 
present  on  the  part  of  the  United  States.  And 
this  being  the  time  heretofore  fixed  for  passing 
iudraient  on  the  defendant  in  this  case,  ^e  de* 
lendant  Gon  sbay-ee  was  duly  infor  led  by  the 
court  of  the  nature  of  the  indictment  found 
against  him  for  the  crime  of  murder  committed 
on  or  about  the  5th  day  of  June,  A.  D.  1887; 
of  his  arraignment,  and  plea  of  *Not  guilty  as 
charged  in  tne  indictment;  'of  the  trial,  and  the 
yerdict  of  the  Jury  on  the  4th  day  of  June,  A. 
D.  1888,  guilty  of  murder  as  charged  in  the 
indictment 

"The  defendant  was  then  asked  if  he  had 
any  legal  cause  to  show  why  Judgment  should 
not  be  pronounced  against  him;  and  no  suffi- 
cient cause  being  shown  or  appearing  to  the 
court,  thereupon  the  court  renders  its  judgment 
that,  whereas  you,  Gon-shay-ee,  haying  been 
duly  conyicted  in  this  court  of  the  crime  of 
murder,  it  is  found  by  the  court  that  yon  are 
BO  guilty,  of  said  crime.  It  is  considered  and 
adjudged,  and  the  Judgment  of  the  court  is, 
that  you,  Gk)n-shay-ee,  be  remoyed  hence  to 
the  county  Jail  of  Maricopa  County,  or  some 
other  place  of  secure  confinement,  and  there  be 
securely  kept  until  Friday,  the  10th  day  of 
August,  A.  D.  1888,  and  on  that  day  you  be 
taken  by  the  United  States  Marshal  ox  the  Te^ 
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ritory  of  Arizona,  to  and  within  the  yard  of 

the  jail  of  said  Maricopa  County,  Arizona,  and     [347] 

between  the  hours  of  nine  o'clock  A.  M.  and 

fiye  o'clock  P.  M.,  of  that  day,  by  said  marshal, 

you  be  hanged  by  the  ne<dL  till  you  are  dead.** 

It  is  yery  clear  from  these  transcripts  of  the 
proceedings  in  the  court  below  that  on  this 
trial  it  proceeded  and  considered  itself  as  act- 
ing as  a  court  for  the  trial  of  offenses  arising 
under  the  Constitution  and  laws  of  the  Unitea 
States,  and  as  administering  them  with  the 
same  powers  as  those  yested  in  the  Circuit  and 
District  Courts  of  the  United  States  generally. 
The  grand  Jurors  are  described  as  "the  grand 
Jurors  of  the  United  States  of  America  within 
and  for  the  Second  Judicial  District,  Territory 
of  Arizona,  being  duly  impaneled,  sworn,  and 
charged  to  inquire  within  and  for  the  body  of 
said  district,  of  all  offenses  committed  therein 
against  the  United  States." 

The  court  was  held  in  the  City  of  Phoenix, 
in  the  County  of  Maricopa,  and  the  offense  is 
described  as  haying  been  committed  within  the 
Second  Judicial  Dfetrict  of  the  Territory,  with- 
out any  further  reference  to  the  county  in 
which  the  act  was  done.  In  the  final  judgment 
of  condemnation  it  is  declared  to  be  rendered 
in  the  "District  Court,  Second  Judicial  Dis- 
trict of  Arizona,  having  and  exercising  the 
same  Jiuisdiction  under  the  Constitution  and 
laws  of  the  United  States  as  is  vested  in  the 
District  and  Circuit  Courts  of  the  United 
States."  Both  the  grand  and  the  petit  jurors 
were  summoned  by  the  ^larshal  of  the  United 
States,  and  the  execution  of  the  sentence  was 
imposed  upon  that  officer,  who  now  holds  the 
prisoner  in  custody  under  it. 

If  the  court  which  tried  the  prisoner  had  been 
sitting  for  the  trial  of  offenses  committed 
against  the  territorial  law,  all  this  would  have 
been  different.  The  gnmd  jury  would  have 
been  summoned  for  the  county  in  which  the 
act  was  committed,  and  from  the  body  of  that 
county,  by  its  sheriff;  and  the  case  would  have 
been  tried  by  the  court  sitting  in  that  county, 
unless  for  exceptional  reasons,  which  do  not 
appear  in  this  case.  The  prisoner  would,  on 
conviction,  have  been  held  by  the  sheriff,  who 
would  have  had  the  execution  of  the  sentence 
committed  to  him  under  a  warrant  from  the 
court 

All  these  circutnstances  are  so  variant,  in 
the  nature  of  the  jurisdiction  and  the  mode  in  [348] 
which  it  must  be  exercised,  that  the  convic- 
tion of  the  prisoner  imder  the  one  mode  by  the 
law  prescribed  for  the  procedure  under  the 
other  cannot  be  held  to  be  within  the  power  of 
the  court  which  proceeded  under  the  wrong  1u- 
risdiction.  That  there  exists  this  system  of  a 
distinct  jurisdiction,  administered  by  the  same 
court,  in  the  Territory  of  Arizona,  as  it  docs  in 
nearly  all  the  others,  is  undoubted.  The  lan- 
guage of  section  1910  of  the  Revised  Statutes 
points  very  clearly  to  this  distribution  of  the 
functions  of  the  courts  of  the  United  States  in 
the  Territories.    It  reads  as  follows: 

"£ach  of  the  district  coiurts  in  the  Territories 
mentioned  in  the  preceding  section  shall  have 
and  exercise  the  same  jurisdiction,  in  all  cases 
arising  under  the  Con^tution  and  laws  of  the 
United  SUtes,  as  is  yested  in  the  Circoit  and 
District  Courts  of  the  United  States;  and  ttit 

ISO  U.S. 


loDO» 


£z  Pabtb  Gon-siutev. 


948-358 


fint  six  daj8  of  erery  term  of  the  respective 
district  courts,  or  so  much  thereof  as  is  Deces- 
sary,  shall  be  appropriated  to  the  trial  of  causes 
aiising  under  such  Gonstitutioa  aud  laws;  but 
writs  of  error  and  appeals  in  all  such  cases  may 
be  had  to  the  supreme  court  of  each  Territory, 
as  in  other  cases." 

It  may  be  safely  assumed  that  the  practice 
of  the  territorial  courts,  from  their  first  organ- 
ization, has  been  to  observe  this  separation  of 
their  functions.  The  payment  of  the  expenses 
of  the  court,  while  sitting,  as  it  declares  in  the 
caption  above  quoted,  to  administer  the  laws  of 
the  United  States,  with  the  same  Jurisdiction 
as  Is  vested  in  the  Circuit  and  District  Courts 
of  the  United  States,  is  made  by  the  Federal 
Government,  on  accounts  kept  and  rendered  by 
its  officers;  while  the  same  courts  when  held 
within  the  different  counties  of  the  Territories 
to  admioister  the  territorial  laws,  whether  crim- 
inal or  civil,  are  paid  by  the  county,  or  in  some 
other  mode  prescribed  by  the  Legislature  of 
the  Territory. 

The  following  language  was  used  by  this 
court  in  Ex  parte  Grow  Ihg,  109  U.  S.  556.  560 
[27:  1080,  1082]: 

"The  district  court  has  two  distinct  Jurisdic- 
tions. As  a  territorial  court  it  administers  the 
local  law  of  the  territorial  government;  as  in- 
vested by  Act  of  Congress  with  lurisdiction  to 
administer  the  laws  of  the  Unitecl  States,  it  has 
[349]  all  the  authority  of  circuit  and  district  courts; 
so  that,  in  the  former  character,  it  may  try  a 
prisoner  for  murder  committed  in  tbe  Territory 
proper,  under  the  local  law,  which  requires 
the  lury  to  determine  whether  the  punishment 
shall  be  death  or  imprisonment  for  life  (Laws 
of  Dakota,  1888,  chap.  9);  and.  in  the  other 
character,  try  another  for  murder  committed 
within  the  Indian  reservation,  under  a  law  of 
the  United  States,  which  imposes,  in  case  of 
conviction,  the  penalty  of  death.  Section  2145 
of  the  Revised  Statutes  extends  the  general  laws 
of  the  United  States  as  to  the  punishment  of 
crimes  committed  in  any  place  within  tlieir 
sole  and  exclusive  jurisdiction,  except  the  Dis- 
trict of  Columbia,  to  the  Indian  country,  and 
it  becomes  necessary,  therefore,  to  inquire 
whether  the  locality  of  the  homicide,  for  which 
the  prisoner  was  convicted  of  murder,  is  within 
that  description." 

The  Question  in  this  case  is  whether  the  of- 
fense cnarged  against  Gk>n-shayee  was  one 
committed  against  the  laws  of  the  United  States, 
within  the  meaning  of  the  distinction  which  we 
have  been  taking;  or  whether  it  was  an  offense 
affainst  the  laws  of  the  Territory,  to  be  pun- 
ished by  a  court  proceeding  under  Its  laws. 
It  may  be  concedea  that  prior  to  the  Statute  of 
1885,  so  far  as  Indians  could  be  punished  for 
offences  of  this  kind  in  any  court,  either 
federal  or  territorial,  the  jurisdiction  would  be- 
long to  the  one  sittinff  under  the  first  branch 
and  exercisinff  the  luoidal  functions  appropri- 
ate thereta  It  is  clearly  otherwise  by  the  Act 
of  March  8,  1885  (28  Stat,  at  L.  ftfo).  The 
only  portion  necessary  for  our  present  consid- 
eration is  the  ninth  section  whicn  reads  as  fol- 
lows; 

"That  immediately  upon  and  after  the  date 
of  tbe  passage  of  this  Act,  all  Indians,  commit- 
ting against  the  person  or  property  of  another 
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Indian  or  other  person  any  of  the  following 
crimes,  namely:  murder,  manslaughter,  rape, 
assault  with  intent  to  kill,  arson,  burglary,  and 
larceny,  within  any  Territory  of  the  United 
States,  and  either  within  or  without  an  Indian 
Reservation,  shall  be  subject  therefor  to  the 
laws  of  such  Territory  relating  to  said  crimes, 
and  shall  be  tried  therefor  in  the  same  courts 
and  in  the  same  manner,  and  shall  be  subject 
to  the  same  penalties,  as  are  all  other  persona 
charged  with  the  commisrion  of  said  crimes  re-  [350] 
specuvely;  and  the  said  courts  are  hereby  given 
jurisdiction  in  all  such  cases;  and  all  sudi  In- 
dians committing  any  of  the  above  crimes 
against  the  person  or  property  of  another  Indl* 
an  or  other  person  witpin  the  boundaries  of  any 
State  of  the  United  States,  and  within  the  hn>- 
its  of  any  Indian  Reservation,  shall  be  subject 
to  tbe  same  laws,  tried  in  the  same  courts  and 
in  the  same  manner,  and  subject  to  the  same 
penalties,  as  are  all  other  persons  committing 
any  of  the  abov^  crimes  within  tlie  exduaiva 
jurisdiction  of  the  United  States." 

IThis  is  the  last  section  of  the  Indian  appro- 
priation bill  for  that  year,  and  is  very  clearly  a 
continuation  of  the  policy  upon  which  Congress 
entered  several  years  previously,  of  ot tempt- 
ing, so  far  as  possible  and  consistent  with  jus- 
tice and  existing  obligations,  to  reduce  tbe  In- 
dians to  individual  subjection  to  Uie  laws  of  the 
country  and  dispense  with  Uieir  tribal  relations. 
This  matter  was  fully  commented  upon  in  the 
case  of  OratD  Dog,  already  referred  to,  and  in 
United  States  v.  Kagama,  118  U.  S.  875  [80: 
228],  in  which  the  whole  history  of  the  rela- 
tions between  the  United  States  and  the  Indi- 
ans was  discussed. 

The  latter  case  arose  under  the  Statute  of 
1885,  now  under  consideration,  which  was  con- 
strued in  the  opinion  of  the  coiut,  and  the  dis- 
tinction clearly  pointed  out  between  offenses 
committed  against  the  laws  of  the  United 
States  within  the  limits  of  an  organized  State 
of  the  Union,  and  those  committed  within  the 
Territories.  It  is  there  declared  that  the  enact- 
ment is  clearly  separable  into  two  distinct  defi- 
nitions of  the  conditions  under  which  Indians 
may  be  pun ished  for  the  same  crimes.  Tbe  first 
is  where  the  offense  is  committed  within  the 
limits  of  a  territorial  government,  whether  on  or 
off  an  Indian  Reservation,  and  **The  second  Is 
where  the  offense  Is  committed  by  one  Indian 
against  the  person  or  property  of  another,  with- 
in the  limits  of  a  State  of  the  Union,  but  on  an 
Indian  Reservation." 

In  that  case  the  offense  was  charged  to  have 
been  committed  within  the  bounaarics  of  a 
State  of  the  Union,  and  the  Indian  was  tried  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  California,  from  which  a  certificate 
of  a  division  of  opinion  was  made  to  this  court,  1 35 1  ] 
embracing  the  question  whether  a  murder  com- 
mitted by  an  Indian  on  the  Reservation  of  Hoo- 
pa  Valley  in  that  State  could  be  tried  In  that 
court.  We  held  that  the  statute  gave  this  juris- 
diction, and  that  it  was  constitutionaL  Inci- 
dentally, however,  in  remarking  upon  cases  c^ 
crime  committed  by  Indians  in  the  Territories^ 
the  court  said  that  '*In  this  class  of  cases  the 
Indian  charged  with  the  crime  shall  be  judged 
by  the  laws  of  the  Territory  on  that  subjecl 
and  tried  by  its  courts.  " 
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The  distinction  between  the  trial  in  such 
cases  by  a  court  sitting  as  a  Circuit  Court  of 
the  United  States  to  try  offenses  against  the  fed- 
eral laws,  and  that  in  which  it  sits  as  a  territo- 
rial court  to  punish  crimes  a^inst  the  laws  of 
the  iTerhtory,  was  not  clearly  stated  in  that 
opinion.  We  have  already  shown  that  such  a 
distinction  exists,  and  have  little  hesitation  in 
holding  that  under  the  Act  of  1885  the  case  of 
Gon-^ay-ee  should  have  been  considered  sa  an 
offense  against  the  laws  of  the  Territory.  That 
statute  evidently  intended  to  provide  for  the 
punishment  of  all  cases  of  "murder,  man- 
slaughter, rape,  assault  with  intent  to  kill,  ar- 
son, burglary,  and  larceny/'  committed  by  In- 
dians within  any  Territory  of  the  United  States, 
whether  within  or  without  an  Indian  Reserva- 
tion, and  tiie  declaration  is  clear  that  they 
"shall  be  subject  therefor  to  the  laws  of  such 
Territory  relating  to  said  crimes,  and  shall  be 
tried  therefor  in  the  same  courts  and  in  the 
same  manner,  and  shall  be  subject  to  the  same 
penalties,  as  are  all  other  persons  char^  with 
the  commission  of  said  crimes  respectively." 

These  Indians,  then,  are  subjected  by  this 
statute  not  to  the  criminal  laws  of  the  United 
States  but  to  the  laws  of  the  Territory.  The 
statute  does  not  even  define  the  crimes  of  mur- 
der, manslaughter,  etc.,  but  this  must  be  gov- 
erned by  the  laws  of  the  Territory,  so  far  as 
they  furnish  any  definition  of  the  crime.  There 
is  no  language  which  declares  that  they  shall  be 
tried  in  Uie  courts  of  the  United  States  under 
the  same  circumstances  as  dmilar  offenses  com- 
mitted by  Indians  within  the  States;  but  the 
second  provision,  which  prescribes  tiie  punish- 
ment of  the  same  offenses  when  committed  by 
Indians  if  within  the  boundaries  of  any  State, 
and  within  the  limits  of  any  Indian  Keserva- 
tion,  declares  that  they  "shall  be  subject  to  the 
same  laws,  tried  in  the  same  courts,  and  in  the 
same  manner  and  subject  to  the  same  penalties, 
as  are  all  other  persons  committing  any  of  the 
above  crimes  within  the  exclusive  jurisdiction 
of  the  United  States." 

This  phrase,  "wiUiin  the  exclusive  jurisdic- 
tion of  the  United  States,"  is  well  understood 
as  applying  to  the  crimes  which  are  committed 
within  the  premises,  grounds,  forts,  arsenals, 
navy-yards,  and  other  places  within  the  bound- 
aries of  a  State,  or  even  within  a  Territory, 
over  which  the  Federal  Qovernment  has  by 
cession,  bjr  a^greement,  or  by  reservation  ex- 
clusive jurisdiction.  Those  cases  are  tried  by 
Circuit  or  District  Courts  of  the  United  States, 
administering  the  laws  of  the  United  States,  and 
not  by  the  courts  of  the  State  or  those  of  the  Ter- 
ritory. The  framers  of  this  Act  were  very  care- 
ful, m  this  part  of  the  statute,  where  the  offense 
was  committed  within  the  territorial  limits  of 
a  State,  to  declare  that  a  violation  of  the  laws 
of  the  United  States  in  regard  to  these  crimes 
of  murder,  etc.,  should  be  tried  in  the  courts 
exercising  the  jurisdiction  of  the  United  States 
to  punish  offenses  against  the  United  States. 

With  regard  to  the  Territories,  however,  it  is 
different  The  declaration  is  that  the  Indians 
shall  be  tried  bv  the  courts  of  the  Territory,  and 
according  to  its  laws,  and  shall  be  subject  to 
the  penalties  which  those  laws  prescribe.  They 
are  to  be  tried  in  the  same  manner  and  in  the 
same  courts  as  are  all  other  persons  charged 
with  the  commission  of  said  oimes  respectfye- 
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ly,  and  the  said  courts  are  given  jurisdiction  in 
all  such  cases.  It  will  be  observed  also  thai 
this  part  of  the  statute  makes  no  distinction  in 
regard  to  whether  the  crime  was  committed  by 
the  Indian  on  or  off  an  Indian  Reservation. 

We  do  not  entertain  any  doubt  that  this  part 
of  the  statute  was  enacted  to  transfer  to  the 
territorial  courts  established  by  the  general 
government,  as  all  courts  of  general  jurisdic- 
tion are  in  l^e  Territories,  the  jurisdiction  to 
try  the  crimes  described  in  It  under  the  territo- 
rial laws,  when  sitting  as  and  exercising  the 
functions  of  such  territorial  court,  as  pointed 
out  in  the  case  of  Orato  Dog. 

Tlie  distinctions  incident  to  this  mode  of  trial 
have  already  been  indicated.  They  are  im- 
portant, relating  to  the  jurisdiction,  and  con- 
cerning the  life  and  the  liberty  of  the  party» 
against  whom  a  crime  is  charged.  Whether  a 
man  shall  be  tried  in  the  countv  where  the  of- 
fense was  committed,  or  carried  to  some  other 
county,  perhaps  hundreds  of  miles  distant,  is  a 
matter  of  much  consequence;  it  is  of  the  venue 
of  the  trial  Whether  he  shall  be  tried  by  a 
jury  summoned  by  the  Marshal  of  the  Umted 
States  from  the  whole  Territory,  or  from  a  sec- 
tion of  it,  amounting  pessibly  to  one  third  of 
its  extent,  or  by  a  jury  of  the  county  in  which 
the  act  was  done  by  me  sheriff  of  &e  county, 
is  of  much  moment  to  him;  so  also  as  to 
whether  he  shall  be  indicted  by  a  grand  jury 
summoned  to  serve  for  the  county,  and  resi- 
dents of  the  county,  or  by  such  a  body  sum- 
moned from  the  whole  Territory. 

It  is  of  consequence  that  in  this  new  depar- 
ture which  Congress  has  made,  of  subjecting 
the  Indians,  in  this  limited  class  of  cases,  to  the 
same  laws  which  govern  the  whites  within  the 
Territories  where  they  both  reside,  the  Indian 
shall  at  least  have  sll  the  advantages  which 
may  accrue  from  that  change,  which  transfers 
him,  as  to  the  punishment  for  these  crimes, 
from  the  jurisdiction  of  his  own  tribe  to  the 
iurisdiction  of  the  government  of  the  Territory 
m  which  he  lives. 

We  are  of  opinion  that  theterit  (^habeas  cor- 
pus should  issue  as  prayed  for  in  this  ease;  and 
tiisso  ordered. 
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Exjxirte: 

ia,  the   Matter  of  CAPTAIN  JACK,     1353] 
Petitioner. 

(See  8. 0.  Reporter*B  ed.  858-854.) 
Ledtionfottoteedr-Jurisdiedon  of  district  court. 

"L  The  saiqe  deoMon  was  made  In  this  ease  as  in 
the  TO>eoedliiff  oaae  of  Ex  parte  Gon^shau-ee, 

2,  The  dltrerenoet  between  this  case  and  the  pre- 
ceding one,  that  tho  petitioner  was  senteoced  to 
imprisonmeDt  in  the  Penitentiary  of  Ohio  and  that 
the  crime  was  committed  within  the  Judioiai  d^ 
trict  and  not  upon  an  Indian  Beservation,  have  n» 
influence  in  the  decision  of  the  questioa  as  to  the 
Jurisdiction  of  the  court, 

[No.  8,  Original.] 
Argued  March  18, 1889.  Decided  Apra  15,1889, 

PETITION  for  writ  of  habeat  corpus  to  the 
warden  or  other  person  having  charge  of 
the  State  Prison  at  Coi*imbus,  Ohio,  to  produce 
the  petitioner  who  is  confined  in  the  Ohio  State 
Penitentiary  by  the  sentence  of  the  District 
Court  of  the  United  States  for  the  Second  I>i» 
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trict  of  ArizoDa.    Ordered  that  the  habeas  cor- 
pus issue. 
[3541        The  facts  are  stated  in  the  opioion. 

Messrs,  8.  F.  PhiUips,  W.  hT Lamar  and 
J.  6.  Zachry»  for  pedtioner. 

Jdr,  6*  A.  Jenu*  SolidUn^Gen,,  for  re- 
spondent: 

Mr.  Justice  Viller  delivered  the  opinion  of 
the  court: 

The  odIj  distinctions  between  this  case  and 
that  of  €k>nshaj-ee»  in  which  the  opinion  has 
Just  been  delivered,  are — 

First,  That  Captain  Jack  was  sentenced  to 
imprisoomeutat  hard  labor  in  the  Penitentiary 
of  Ohio  for  thirty  years,  and  the  writ  must, 
therefore,  be  directed  to  the  keeper  of  that  in- 
stitution at  Ck)lumbus  in  that  State; 

Second.  That  it  appears  by  the  record  that 
in  the  former  case  the  offense  was  committed 
on  an  Indian  Reservation,  whOe  in  Uie  case  of 
Captain  Jack  the  act  was  done  within  the  Ju- 
dicial district^  but  not  upon  such  a  reservation. 

We  do  not  consider  that  these  differences 
have  any  influence  in  the  decision  of  the  Ques- 
tion as  to  the  jurisdiction  of  the  court  wnich 
tried  them  both,  and  thai  ihertfare  in  this  ease^ 
as  in  Vie  former t  the  writ  ^f  habeas  coi^yjMshoyM 
issue. 


UNITED  STATES,  Appt.. 
t. 

OSCAR  J.  AYERILL  et  al 

(See  a  a  Reporter's  ed.  835-a4L) 

Fees  qf  derks  of  district  courts  in  Territory  qf 
Utah^-staiutes  which  govern  them. 

L  Sections  828  and  880  of  the  Revised  Statutes 
apply  to  the  allowance  for  compensation  to  the 
dern  of  district  courts  in  the  Territory  of  Utah. 

2.  Section  1888  of  the  Revised  Statutes  ffovems 
the  fees  to  be  allowed  to  clerks  of  district  courts  in 
the  Territories  for  their  services. 

8.  No  other  fees  can,  under  section  1S88,  be  allowed 
to  be  retained  bv  clerks  of  the  district  courts  in 
Utah  for  personal  compensation  than  is  allowed  to 
be  retained  by  the  clerks  of  the  district  courts 
named  in  section  880. 

[No.  28] 
Argued  Aprate,  1888.    Deeided  AprU  16, 1889. 

APPEAL  from  a  judgment  of  the  Supreme 
Court  of  the  Territory  of  Utah,  aflBrming  a 
Judgment  of  the  District  Court  of  that  Terri- 
tory, for  defendants,  in  an  action  brought  by 
the  United  States  upon  the  bond  of  the  clerk  of 
a  District  Court  of  that  Territory,  to  recover  a 
surplus  of  fees  and  emoluments  received  by  the 
clerk,  in  excess  of  the  amount  which  he  was 
entitled  to  retain.    Betersed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Win.  A,  M»iiry»  Assist,  AttyOen., 
tor  appellant 

Ko  counsel  appeared  for  appellees. 

Mr,  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law,  brought  by  the 
United  States  in  the  District  Court  oi  the  Third 
Judicial  District  Territory  of  Utah,  upon  the 
official  bond  of  Oscar  J.  Averill,  as  clerk  of  the 
Third  Judicial  District  Court  of  the  Territory 
of  Utah,  on  which  the  other  defendants  were 
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iureties,  to  recover  the  sum  of  $5,258.88,  being 
an  alleged  surplus  of  fees  and  emoluments  re- 
ceived Iw  the  said  Averill  as  derk  between 
August  5, 1879,  and  December  81, 1888,  in  ex- 
cess of  the  amounts  which  he  was  entitled  to^ 
retain  for  his  personal  services  and  the  reason- 
able and  necessary  expenses  of  his  office  during 
that  period,  and  for  which  it  was  cldmed  he 
was  bound  to  account  to  the  United  States. 
The  cause  was  heard  in  the  district  court  upon 
a  ffeneral  demurrer  to  the  complaint,  on  which 
It^gment  was  rendered  for  the  defendants. 
The  Judgment  of  the  district  court  wss  affirmed 
on  appeal  by  the  supreme  court  of  the  Terri- 
tory. To  reverse  that  judgment  the  United 
States  prosecute  this  appeal 

Section  1  of  the  Act  entitled  "  An  Act  to 
Regulate  the  Fees  and  Costs  to  be  Allowed 
Clerks.  Marshals  and  Attorneys  of  the  Ckcuit  [886] 
and  District  Courts  of  the  United  States,  and 
for  Other  Purposes,"  passed  February  26, 1863 
(chap.  80,  10  Stat,  at  L.  161),  provided  as  fol- 
lows as  originally  enacted:  '*  That  in  lieu  of 
the  compensation  now  allowed  by  law  to  attor- 
neys, solicitors  and  proctors  in  the  United  States 
Courts,  to  United  States  District  Attorneys^ 
derks  of  the  district  and  circuit  courts,  mar- 
dials,  witnesses,  jurors,  commissioners  and 
printers  in  the  several  States,  the  following 
and  no  other  compensation  shall  be  taxed  ana 
allowed."  Then  followed  a  specification  of 
fees  to  be  charged  by  various  officers  for  vari- 
ous services.  Section  8  provided  for  the  ren- 
dering of  accounts  of  fees,  semi-annually,  by 
district  attorneys,  clerks  of  the  district  and  cir- 
cuit courts  and  marshals,  and  contained  the 
following  enactment:  "And  no  clerk  of  a  dis- 
trict court  or  clerk  of  a  circuit  court  shall  be 
sJlowed  by  the  said  secretary,"  the  Secretary 
of  the  Interior,  "to  retain  of  the  fees  ana 
emoluments  of  his  said  office,  or,  in  case  both 
of  the  said  clerkships  shall  be  held  by  the  same 
person,  of  the  said  offices,  for  his  own  personal 
compensation,  over  and  above  the  necessary 
expenses  of  bis  office  and  necessary  clerk  hire 
included,  also  to  be  audited  and  allowed  by  the 
proper  accounting  officers  of  the  treasury,  a 
sum  exceeding  three  thousand  five  hundred 
dollars  per  year  for  any  such  district  clerk  or 
drcuit  derk,  or  at  and  *after  that  rate  for  such, 
time  as  he  shall  hold  the  office."  These  pro- 
visions did  not  apply  to  the  derks  of  the  terri- 
torial courts. 

By  section  12  of  the  Act  "  Makinj;  Appropri- 
ations for  the  Civil  and  Diplomatic  Expensea 
of  Government,  for  the  year  endins  the  thir- 
tieth of  June,  eighteen  hundred  ana  fiftv-six». 
and  for  Other  Purposes,"  passed  March  8d, 
1865  (chap.  175,  10  Stat,  at  L.  671)«  it  was  en- 
acted "  that  the  provisions  of  the  Act  of  Feb- 
ruary twenty -sixth,  eighteen  hundred  and  flf  tv- 
three,  'to  regulate  the  fees  and  costs  to  be 
allowed  derlu,  marshals  and  attorneys  of  the 
Circuit  and  District  Courts  of  the  United  States, 
and  for  other  purposes,'  are  hereby  extended  to 
the  Territories  of  Minnesota,  New  Mexic5  and 
Utah,  as  fully  in  all  particulars  as  they  would 
be  had  the  word  '  Territories '  been  inserted  in 
the  sixth  line  after  the  word  '  States,'  and  the 
same  had  read  *  in  the  several  States  and  in  the 
Territories  of  the  United  Stales.'  This  clause  |3371 
to  take  eflect  from  and  after  the  date  of  said 
Act,  and  tbe  accounting  officers  will  settle 
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the  accounts  within  Its  purview  accordiDgly/' 
With  this  amendment  section  1  of  the  Act  of 
Pebruary  26, 1853,  read  as  follows:  "  That  in 
lieu  of  the  compensation  now  allowed  by  law 
to  attorneys,  solicitors  and  proctors  in  the 
United  States  courts  to  Unitea  States  District 
Attorneys,  clerks  of  the  district  and  circuit 
courts,  marshals,  witnesses,  jurors,  commis- 
sioners and  printers  in  the  several  States  and 
in  the  Territories  of  the  United  States,  the  fol- 
lowing and  no  other  compensation  shall  be 
lazed  and  allowed." 

When  section  1  of  the  Act  of  1853,  as  origi- 
nallv  enacted,  spoke  of  the  compensation  to  be 
«  allowed  "  to  the  oflScers  namea  in  it,  it  deariy 
included  the  compensation  to  be  allowed  to  lie 
retained  by  them  for  their  services.  This  is 
also  plainly  indicated  in  section  3  of  the  same 
Act,  m  the  provision  as  to  the  amount  per  year 
which  a  clerk  of  a  district  or  circuit  court  may 
be  "allowed"  to  retain,  out  of  the  fees  and 
emoluments  of  his  office,  "for  his  own  per- 
sonal compensation. "  So  when,  by  the  amend- 
ment made  in  1855  to  section  1  of  the  Act  of 
1853,  the  latter  Act  was  made  to  apply  to  the 
compensation  to  be  allowed,  in  the  Territory 
of  Utah,  to  the  clerks  of  the  district  courts 
there,  the  provision  of  section  8  of  that  Act  as 
to  compensation  allowed  to  be  retained  by  a 
clerk  of  a  district  court,  was  necessarily  made 
applicable  to  clerks  of  district  courts  in  the 
Territory  of  Utah.  Because,  by  the  Act  of 
1855,  the  provisions,  that-  is,  all  the  provisions 
of  the  Act  of  1853  are  extended  to  the  Terri- 
tory of  Utah  "  as  fully  in  all  particulars  as  the^ 
would  be"  had  the  words  "and  in  the  Tem- 
tories  of  the  United  States "  been  inserted  in 
section  1  of  the  Act  of  1853  as  originally 
enacted.  This  is  further  shown  by  the  fact 
that  the  new  clause  is,  by  the  Act  of  1855, 
made  to  take  effect  from  and  after  the  date  of 
the  Act  of  1853,  and  the  "  accounting  officers  " 
are  directed  to  "settle  the  accounts  within  its 
purview  accordingly."  This  can  refer  only  to 
the  "  proper  accounting  officers  of  the  Treas- 
ury," who  are  required  oy  section  3  of  the  Act 
of  1853  to  audit  and  allow  the  compensation 
accounts  of  the  clerks  of  courts.  The  accounts 
within  the  purview  of  the  Amendment  of  1855, 
which  the  accounting  officers  were  required  to 
settle  "accordingly,^  nccessarflv  included  ac- 
counts for  the  compensation  of  the  clerks  of 
the  district  courts  of  the  Territory  of  Utah, 
which  were  to  be  settled  according  to  the  re- 
quirements of  section  3  of  the  Act  of  1853. 

This  was  the  state  of  legislation  in  regard  to 
the  question  under  consideration  when  the  Re- 
Tised  Statutes  were  enacted.  Section  823  of 
those  statutes,  which  is  taken  from  section  1  of 
the  Act  of  1853,  provides  as  follows:  "The  fol- 
lowing and  no  other  compensation  shall  be 
taxed  and  allowed  to  attorneys,  solicitors,  and 

Sroctors  in  the  courts  of  the  United  States,  to 
istrict  attorneys,  clerks  of  the  circuit  and 
district  courts,  marshals,  commissioners,  wit- 
nesses, jurors,  and  printers  in  the  several  States 
and  Territories,  except  in  cases  otherwise  ex- 
pressly provided  by  law."  By  the  Act  of  June 
27, 1806,  chap.  140,  section  2 (14  Stat,  at L.  74), 
the  commissioners  to  revise  the  statutes  were 
directed  to  place  at  the  sections  of  the  revision 
"references  to  the  original  text  from  which 
each  section  is  compiled."    The  references  op- 


posite  section  823  are  these:  "20  Feb.,  1853,  c. 
80.  s.  1.  V.  10,  p.  161,  3  Mar.,  1S55,  c  155,  a. 
12.  V.  10,  pp.  670,  671."  Tills  shows  that  the 
provision  of  the  Act  of  1855  was  regarded  at 
being  incorporated  in  section  823.  The  pro- 
vision of  section  3  of  the  Act  of  1853.  m  regaixl 
to  the  compensation  to  be  retained  by  clerks, 
was  embodied  in  section  839  of  the  Revised 
Statutes,  in  tbese  words:  "No  clerk  of  a  district 
court,  or  cleik  of  a  circuit  court,  shall  be  al- 
lowed by  the  Attorney  General,  except  as  pro- 
vided in  the  next  section,  and  in  section  eubt 
hundred  and  forty-two,  to  retain  of  the  teeM 
and  emoluments  of  his  office,  or,  in  case  both  of 
the  said  clerkships  are  held  by  the  same  person, 
of  the  fees  and  emoluments  of  the  said  offices, 
for  his  personal  compensation,  over  and  above 
his  necessary  office  expenses,  including  neces- 
sary clerk  hire,  to  be  audited  and  allowed  by 
the  proper  accounting  officers  of  the  Treasury, 
a  sum  exceeding  three  thousand  five  hundred 
dollars  a  year  for  any  such  district  clerk,  or  for 
any  such  circuit  clerk,  or  exceeding  that  rate 
for  any  time  less  than  a  year."  By  section  15 
of  the  Act  of  June  22, 1870.  chap.  150  (16  Stat, 
at  L.  164),  the  Attomey-Qeneral  had  been  given 
the  supervisory  power  over  the  accounts  of  the  [3391 
officers  of  courts,  in  place  of  the  Secretary  of  ^ 
the  Interior.  The  exceptions  contained  in  sec- 
tion 840  have  reference  to  the  clerks  of  tiie 
circuit  and  district  courts  in  California,  Oregon, 
and  Nevada,  who  are  authorized  to  retain,  for 
their  personal  compensation,  out  of  fees  re- 
ceived, not  exceeding  $7,000  a  year.  Section 
842  grants  additional  compensation  to  clerks 
and  marshals  for  special  services  in  prize 
causes 

We  think  that  sections  828  and  839  must  have 
the  same  construction  that  sections  1  and  8  of 
the  Act  of  1853  were  required  to  have,  after  the 
enactment  of  the  Act  of  1855,  and  that  they 
apply  to  the  allowance  for  compensation  to  the 
clerks  of  district  courts  in  the  Territory  ot 
Utah.  There  is  no  indication  in  the  language 
of  those  sections  of  the  Revised  Statutes  of  any 
intention  to  change  the  meaning  of  sections  1 
and  3  of  the  Act  of  1853,  as  modified  by  the 
Act  of  1855,  as  such  meaning  stood  on  the  Ist 
of  December,  1873.  In  the  ansenoe  of  such  in- 
dication, sections  888  and  889  of  the  Revised 
Statutes  must  be  accepted  as  the  law  on  the 
subjects  which  they  embrace,  as  it  existed  on 
the  Ist  of  December,  1873.  United  8UUe9  t. 
Batioen,  100  U.  S.  508  [25:  681]:  Gambria  Iron 
Co.  V.  AMum,  118  U.  8. 54,  57  PO:  60.  61]. 

On  the  23d  of  June,  1874,  the  day  after  the 
enactment  of  the  Revised  Statutes,  Congress 
passed  an  Act  "In  relation  to  Courts  and  Judi- 
cial Officers  in  the  Territory  of  Utah"  (18  Stat 
at  L.  253.  chap.  469),  the  7th  section  of  which 
read  as  follows:  "That  the  Act  of  the  Territo- 
rial Legislature  of  the  Territory  of  Utah,  enti- 
tled 'An  Act  in  relation  to  Marshals  and  Attor- 
neys,' approved  March  third,  eighteen  hundred 
and  fifty-two,  and  all  laws  of  said  Territory 
inconsistent  with  the  provisions  of  this  Act, 
are  hereby  disapproved.  The  Act  of  Congress 
of  the  United  States  entitled  'An  Act  to  Refl:u- 
late  the  Fees  and  Costs  to  be  Allowed  Clerks, 
Marshals,  and  Attorneys  of  the  Circuit  and 
District  Courts  of  the  United  States,  and  for 
Other  Purposes,'  approved  February  twenty- 
sixth.  eigUteeu  hundred  and  fifty-three,  is  ex 
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tended  over  and  shall  apply  lo  the  fees  of  like 
offlcets  in  aoid  Territory  of  Utali.  But  tbe 
diairici  attoraey  shall  Dot  bv  fees  and  saliry 
together  receive  more  than  thirty-flve  hundred 
dollars  per  jcar;  and  all  fees  and  moneys  re- 

I340]  seived  by  him  above  said  amouoC  shall  be  paid 
Into  the  Treasury  of  the  United  States."  We 
d'.  not  perceive  that  this  section  chanKes  the 
law  OS  It  then  existed,  in  tbe  particular  m  ques- 
tion. There  is  no  eipresa  repeal  of  the  pro- 
vision of  the  Act  of  1S5B,  nor  anything  incon- 
sistent irlth  it.  The  Act  of  18S8,  that  is,  the 
entire  Act,  la  extended  over  and  made  to  apply 
to  "the  fees  of  like  offlcera  In  said  Territory  of 
Utah,"  that  is,  to  "the  fees  and  costs  to  be  al- 
lowed cleike,  marshals  and  attomers"  In  the 
district  courts  in  Utah,  subject  to  the  special 
proviaion  of  section  7  as  to  tbe  compensation 
of  tbedistrictatlomcy.  Tbe  allowance  of  fees 
covers  the  allowance  of  compensation  to  be 
retained  out  of  fees,  in  the  settlement  of  ac- 
couDis  by  the  accounting  officers  of  the  Treas- 
ury, At  the  most,  this  liigisUtion  was  redund- 
ant, so  tar  as  tbe  compensation  of  the  clerks  of 
the  district  courts  in  Lflah  was  concerned. 

It  remains  only  to  notice  section  1883  of  the 
Bi^viscd  Statutes,  wblcb  provides  as  follows; 
"The  tees  and  costs  to  be  allowed  to  tbe  United 
States  attorneys  and  marshals,  to  tbe  clerks  of 
the  supreme  and  district  courts,  and  to  Jurors, 
witncs.'iea,  commlsainaers  and  printers,  in  the 
TerriU)ries  of  the  United  Slates,  shall  be  the 
tame  for  similar  services  by  such  persons  as 
prescribed  In  chapter  sisteen,  title  'The  Ju- 
diciary,'and  no  oilier  compensation  shall  be 
taxed  or  allowed."  Reference  is  made  in  the 
margin  of  section  1883,  both  in  the  flrat  and 
second  editions  of  the  Revised  Statutes,  lo  the 
organic  and  other  Acta  relating  to  nine  Terri- 
tories, Including  Utah,  and  to  section  12  of  the 
Act  of  March  S,  1855,  hereinbefore  recited, 
showing  that  section  1883  was  comniled  from 
the  slatuton"  provisions  thus  referred  to.  This 
section  1883  must  have  the  same  conslruclloo 
above  given  to  sections  1  and  3  of  the  Act  of 
18G3,  as  modlQed  by  the  Act  of  18.53,  and  to 
seclions  833  and  839  of  the  Bevlsed  Statutes,  as 
enacted.  Tbe  fees  mentioned  in  section  1883 
as  "to  be  allowed"  to  clerks  of  the  district 
courts  In  the  Territories,  cover  the  fees  to  be 
retained  by  them  for  compensation  for  services. 
Sections  833  and  830  are  in  chapter  16  of  the 
liilc  mentioned.  They  prescribe  tbe  fees  to  be 
allowed  to,  and  retained  by,  clerks  of  district 
courts;  "and  no  other  compcnsfltion"  can,  un- 

[841]  dor  section  1883,  be  allowed  to  be  retained  by 
clerks  of  Ihe  district  courts  In  Utah,  for  per- 
sonal compensation,  than  is  by  tbe  provisions  of 
chapter  16  of  the  title  tnenlioned  prescribed  lo 
be  allowed  lo  be  retained  by  tbe  clerks  of  ihe 
district  courts  named  In  section  939,  for  per- 
sonal compensation.  Section  1688  is  In  the 
same  language  in  both  editions  of  the  Revised 
Statutes,  but.  In  the  2d  edition,  a  marginal 
reference  is  made  to  section  7  of  the  Act  of 
June  2S,  1874,  hereinbefore  quoted,  passed  af- 
ter the  Revised  Staiuies  were  eoactco. 

TAe  j-udgment  of  the  SupreiTie  Court  of  the 
TtrriUiry  of  Utah  it  rejiertal,  and  tht  ctue  it  Tt- 
manded  lotAat  Court,  with  a  direction  toTererte 
tbe  judgment  of  tke  Third  Jvdicial  Diitriet 
Court  of  Qa  TerriloTy  of  Utah,  diimiuing  the 

eomjitaxTit,  and  to  take  tuehfurlher  ^ — 

180  V.  8.  V.  6.,  Book  83.' 


at  may  be  eonformabU  to  lam  and  not  ineontit- 
tent  with  tJu  opinion  of  thii  Covrt. 

Mr.  Chi^  JvttieeTtM^r  was  not  a  member 
of  the  court  when  this  case  vras  argued,  and 
took  no  part  In  its  decision. 


WILLIAM  W.  GIBBS,  Plf.  in  Brv., 


(S.  C  Baporter'B  eiM6-a2.) 

Inttmetion  to  jury — agejift  feet  for  proeurtng 
tinla^fui  contract — eontr.iet  bettteen  gat  com- 
paniet — tehtn  ilUoal—pulilio  dvtiei — iU^/al 
aiqioyment. 

1.  An  obJecUoQ  to  an  Instruclion  of  the  cour^ 
not  taken  In  the  court  below,  ttiat  the  oomi  as- 
Humedlnlt  aCMt  which  should  liave  beenlertto 
ttaeJurr.lBnotaitltled  t< *"* 


0  weisht 


States  for  the  District  of  Maryland,  t 
vlewa  judgment  for  defendant  In  on  action  for 
services  rendered  by  plaintiff  in  negotiating 
and  consummating  an  arrangement  and  settle- 
ment of  differences  between  thedefendant  and 
another  gas  company  of  tbe  same  city.    Af- 

Statement  by  Mr.  Chi^  Juttiee  Fuller: 

Plaintiff  in  error  brought  this  action  in  tha 
Circuit  Court  ot  the  United  Stales  for  the  Dis- 
trict of  Maryland  against  tbe  defendant  in  er 


the  defendant  to  tbe  plaintiff."  as  stated  ii 
"bill  of  particulars  of  plaintiff's  claim,"  "lor 
services  rendered  by  me  at  your  request  In  ne- 
gotiatiug  and  consummating  an  arrangement 
and  sellVement  o(  differences  between  the  Con- 
solidated Oas  Co.  of  Ballo.  City  and  tbe  Equl 
table  Gas  Light  Co.  ot  Balto.  City,  between 
July  1st,  im.  and  November  1st,  1884. 
$50,000;*'  and  a  trial  waa  bad  upon  the  gen. 
Q3  979 
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eral  issue  pleaded,  resultlDC  Id  yerdict  and  judg- 
ment for  the  defendant,  Maj  14,  1885. 
From  the  bill  of  exceptions  it  appears  that — 

"  At  the  trial  of  this  case,  the  incorporation 
[307]  of  the  defendant  being  admitted,  the  plaintiff, 
to  maintain  the  issues  upon  his  part  joined,  gave 
in  evidence  the  agreement  following  between 
said  defendant  and  the  Equitable  Gas-Light 
Com^nj  of  Baltimore  City,  a  Maryland  cor- 
poration— that  is  to  say:  Agreement. — This 
agreement,  made  this  seventh  day  of  October, 
eighteen  hundred  and  eighty-four,  between  the 
Equitable  Oas-Light  Company  of  Baltimore 
City,  a  corporation  duly  organized  under  the 
laws  of  the  State  of  Marylana,  party  of  the  first 
part,  and  the  Consolidated  Gas  Company  of 
Baltimore  City,  a  corporation  duly  organized 
under  the  laws  of  the  same  State,  party  of  the 
second  part.  Whereas,  the  parties  hereto  con- 
duct the  business  of  making  and  selling  gas  in 
the  City  of  Baltimore,  Maryland,  aod  for  some 
time  past  have  been  drawn  into  active  compe- 
tition, resulting  in  a  loss  of  profits  to  each  com- 
pany, as  well  as  large  expenses  and  great  an- 
noyance; and  whereas,  each  party  hereto  de- 
sires to  enter  into  an  arrangement  with  the 
other,  whereby  the  business  of  each  may  be 
conducted  in  a  more  profitable  manner  than  at 
present: 

"Now,  therefore,  in  consideration  of  the 
premises  and  of  the  mutuality  hereof,  it  is  here- 
by agreed  between  said  parties  as  follows,  viz. : 

"  1.  Qaa  shall  be  sold  by  each  company  at  a 
rate  of  one  dollar  and  seventy-five  cents  per 
thousand  cubic  feet,  with  a  rebate  of  fifteen 
cents  a  thousand  feet  to  consumers  for  pay- 
ment within  seven  days  from  date  of  rendering 
bill,  unless  the  rate  shall  be  changed  by  mutu- 
al agreement  of  the  parties  hereto  in  writing; 
but  m  view  of  the  much  larger  interest  of  the 
party  of  the  second  part  in  the  subject  matter 
of  this  contract,  it  is  agreed  that  in  case  of 
competition  on  the  part  of  any  other  gas  com- 

gany  the  said  partjr  of  the  second  part  shall 
ave  the  right  at  its  discretion  to  reduce  the 
rate  at  which  gas  shall  be  sold  by  either  or 
both  of  the  parties  hereto,  and  shall  have  the 
ri^ht  at  its  discretion  to  fix  and  change  said 
price  at  which  gas  shall  be  sold  by  either  or 
both  of  the  parties  hereto,  from  time  to  time 
80  long  as  such  competition  shall  continue: 
Provided,  That  said  price  shall  not  be  placed  at 
[308]  less  than  one  dollar  ($1.00)  per  thousand  feet 
without  the  mutual  consent  of  the  parties  here- 
to in  writing.  The  introduction  of  gas  from 
the  street  mam  to  the  inside  of  the  bXiilaing  to  be 
lighted  will  in  all  cases  be  done  by  the  compa- 
nies, for  which  the  proprietor  of  the  building 
or  the  person  applying  for  the  supply  of  gas 
will  be  required  to  pay  in  advance  the  sum  of 
eight  dollars  ($8.00)  to  cover  the  expenses  of 
tapping  main,  lading  service  pipe,  setting  meter, 
and  its  connection  to  the  building  line.  An 
extra  charge  will  be  made  where  the  buUding 
is  set  back  from  the  building  line. 

*'  2.  Each  party  hereto  shall  deduct  from  its 
receipts  and  retain  the  sum  of  one  dollar  for 
every  thousand  feet  of  gas  sold  by  it  as  a  basis 
of  cost  to  cover  all  expenses  of  the  business  of 
each. 

'*  8.  All  extensions  of  mains,  including  ser- 
Tices  and  meters  on  said  extensions,  and  ul  en- 


largement  of  the  caiwcity  of  the  works  neces- 
sary to  do  the  increasing  business  during  the 
continuance  of  this  agreement,  shall  be  made  by 
the  Consolidated  Gas  Company  of  Baltimore 
City  at  its  own  cost  and  expense,  whose  prop- 
erty such  enlargements  and  extensions  shall  be, 
the  Equitable  Company  only  being  required  to 
provide  the  meters  and  services  necessary  to 
supply  such  additional  consumers  as  may  be 
furnished  by  it  under  section  5,  below. 

"  4.  Division  of  receipts  shall  be  made  as  fol- 
lows, viz.: 

"1.  Ail  receipts  (over  and  above  thQ  sum  of 
one  dollar  per  thousand  feet  allowed  as  a  basis 
of  cost^  from  gas  sold  each  year  upon  sales  not 
exceedmg  the  total  quantity  of  gas  sold  by  both 
of  said  companies  during  the  year  ending  Oc- 
tober first,  eighteen  hundred  and  eighty-four^ 
shall  be  divided  between  the  parties  hereto  in 
the  following  proportions,  viz. :  The  party  of 
the  first  part  shall  receive  such  a  proportion  of 
the  same  as  the  amount  of  gas  sold  uy  it  dur- 
ing the  year  ending  October  first,  eighteen  hun- 
dred and  eighty-four,  shall  bear  to  the  total 
quantity  of  gas  sold  by  both  of  the  parties  hereto 
during  that  period,  provided  the  quantity  sold 
by  the  party  hereto  of  the  first  part  during  said 
period  shall  not  exceed  two  hundred  and  thir- 
teen millions  of  feet  (218,000,000),  and  the  party 
of  the  second  part  shall  receive  all  the  balance 
after  deducting  the  amount  to  which  the  party  [399] 
of  the  first  part  shall  be  entitled,  as  above  provid- 
ed,  it  being  expressly  understood  and  agreed 
that  the  basis  of  participation  in  said  receipts 
shall  be  the  proportion  which  the  quantity  of  gas 
sold  by  each  party  from  October  first,  eighteen 
hundred  and  eighty  three,  to  October  first,  eight- 
teen  hundred  and  eighty-four,  bears  to  the 
total  quantity  of  gas  sold  by  both  parties  here- 
to, and  that  neither  party  hereto  shall  receive 
more  thereof  than  by  such  a  basis  of  division 
it  would  be  entitled  to,  subject,  however,  to  the 
foregoing  provision  that  the  Quantity  sold  by 
the  party  of  the  first  part  during  the  said  year 
ending  October  first,  eighteen  hundred  and 
eighty  four,  shall  not  be  considered  as  exceed- 
ing two  hundred  and  thirteen  millions  ($218^ 
0()0,000)  of  feet  as  aforesaid. 

**  2.  All  receipts  (over  and  above  the  said  al- 
lowance of  one  dollar  per  thousand  feet  as  a 
basis  of  cost)  from  gas  sold  each  year  upon 
sales  in  excess  of  the  said  total  quantily  sold 
during  the  year  ending  October  first,  eighteen 
hundred  and  eighty-four,  shall  be  divided  as 
follows,  viz. :  T^e  party  of  the  first  part  shall 
receive  thereout  a  percentag^e  equal  to  one  half 
of  the  percentage  which  it  will  receive  as  above, 
and  the  party  of  the  second  part  shall  receive 
all  the  balance  of  such  receipts  from  said  in- 
creased sales. 

"  5.  Neither  party  hereto  shall  solicit  any 
business  belonging  to  the  other,  but  either  par- 
ty may  take  such  consumers  of  the  other  as 
may  voluntarily,  without  any  solicftation,  desire 
to  change  from  one  to  the  other. 

*'6.  All  the  accoimts  between  the  parties 
hereto  hereunder  shall  be  adjusted  quarterly  on 
the  tenth  days  of  February,  May,  August  and 
November  of  each  year  for  the  quarter  ending 
on  the  last  day  of  December,  March,  June  and 
September,  and  settlements  of  all  balances  shall 
be  made  within  ten  days  thereafter.  The  said 
adjustment  of  accounts  shall  be  made  by  an 
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auditor,  who  shall  be  chosen  by  the  agreement 
of  both  parties  hereto. 

**7.  If  anj  differences  or  misunderstanding 
arise  hereunder,  the  matter  in  dispute  shall  be 
referred  for  decision  to  three  arbiters,  whose 
decision  shall  be  binding  upon  the  parties  here- 

r.AAAi     ^»  ^  ^^^  *^  ^^  ^^  '*  ™^^  nave  binding  force 
[400]     mid  effect.    Said-  arbiters  shall  be  chosen  as 

follows,  viz.:    One  shall  be  chosen  by  each 

party  hereto  and  the  third  by  the  two  so  chosen: 

Provided,  That  if  either  party  hereto  neglects 

or  refuses  for  ten  days  after  reauest,  in  writing, 

midled  or  personally  deliyerea,  to  appoint  an 

arbiter,  the  party  making  such  request  shall 

appoint  two  arbiters,  who  shall  appomta  third, 

as  above  provided. 

"8.  It  is  further  understood  and  agreed  that 
if  either  party  hereto  shall  at  any  time  willfully 
fail,  omit,  or  neglect  to  perform  or  shall  violate 
any  of  the  covenants  herein  contained,  such 
piurty  shall  be  liable  to  the  other  for  all  loss  and 
damage  caused  to  or  suffered  by  it  thereby, 
and  that  the  damages  which  shall  be  caused 
tJiereby  will  be  equal  to  the  sum  of  two  hun- 
dred and  fifty  thousand  dollars  ($250,000),  and 
that  the  party  who  shall  so  fail,  neglect  or 
omit  to  perform,  or  who  shall  violate  any  of 
the  covenants  herein  contained,  shall  at  once 
thereupon  pay  to  the  other  party  the  sum  of 
two  hundred  and  fifty  thousand  dollars  as 
liquidated  damages,  and  that  upon  failure  to 
pay  the  same  upon  demand  suit  may  be  brought 
therefor,  in  which  the  damages  so  caused  or 
suffered  shall  be  assessed  at  said  sum  of  two 
hundred  and  fifty  thousand  dollars. 

"9.  This  agreement  shall  take  effect  from 
October  fifteenth,  eighteen  hundred  and  eighty- 
four,  and  shall  continue  in  force  for  thirty 
years  from  its  date." 

[Duly  signed  and  sealed  October  7th,  1884.] 

"The  plaintiff  then  proved  the  incorporation 
of  the  United  Gas  Improvement  Company,  a 
corporation  incorporated  by  and  doing  business 
in  the  State  of  Pennsylvania. 

*'The  plaintiff  further  proved  that,  at  the 
time  of  tne  agreement  aforesaid,  he  was  the 
genera]  manager  of  the  said  United  Gas  Im- 
provement Company,  and  the  business  of  the 
said  corporation  was  the  owning,  improving, 
leasing,  and  manipulation  of  gas  property 
throughout  the  country,  said  company  bemg 
the  owner  of  many  gas  works  in  various  parts 
of  the  Union,  and  constantly  in  negotiation  for 
the  sale  and  purchase  of  that  kind  of  property. 

"He  further  proved  that,  by  reason  of  the 
-  rivalry  in  the  Ci^  of  Baltimore  between  the  de- 

1401]  fendant  and  the  JSquitable  Gas-Light  Company 
idforesaid,  the  price  of  gas  had  been  reduc^  to 
a  figure  below  that  at  which  it  could  be  profit- 
ablv  manufactured,  and  that  the  company  of 
which  the  plaintiff  was  manager,  as  well  as 
other  gas  companies  throughout  Uie  country, 
had  b^  materially  inconvenienced  by  the  fact 
that  they  were  required  and  expected  by  their 
customers  to  sell  their  gas  at  the  insuradent 
price  at  which  it  was  furnished  in  Baltimore. 
It  became,  therefore,  the  interest  of  the  plaiL 
tiff  and  his  company  that  the  confiict  in  Balti- 
more should,  if  possible,  be  brought  to  an  ami- 
cable termination,  and  the  plaintiff  made  a 
suggestion  to  that  effect  to  the  president  of  the 
Equitable  Gas-Llght  Company,  and  in  conse- 

180  U.  & 


quence  thereof  was  employed  by  that  company 
to  bring  about  a  settlement,  if  possible,  with 
the  defendant.  For  this  purpose  the  plaintiff 
visited  Baltimore  and  opened  negotiations  with 
the  defendant,  which  were  carried  on  for  some 
time  by  proposition  and  counter  proposition, 
and  resulted,  finally,  in  the  agreement  hereto- 
fore inserted  in  this  bill  of  exceptions. 

"The  plaintiff  gave  further  evidence  tending 
to  show  that  early  in  those  negotiations  he  in- 
formed the  defendant,  through  the  committee 
representing  it,  that  he  was  employed  and 
would  be  paid  by  the  Equitable  Gas-Ligbt  Com- 
pany if  he  made  an  arrangement  satisfactory  to 
that  company,  and  that  if  he  should  be  success- 
ful in  bringing  about  a  settlement  satisfactory 
to  the  defendant  also,  he  should  expect  and 
claim  to  be  compensated  by  the  defenaant  like- 
wise. 

"Further  testimony  in  respect  to  the  matter 
of  his  said  negotiations  and  services  and  his 
claimed  and  expected  compensation  from  the 
defendant  was  given  bv  the  plaintiff  tending  to 
support  and  establish  the  hypotheses  of  fact  set 
up  by  the  plaintiff  in  those  regards  in  hii 
prayers  hereinafter  to  be  inserted. 

"The  defendant  then,  to  maintain  the  issues 
upon  its  part  ioined,  gave  in  evidence  the  Acts 
01  the  General  Assembly  of  Maryland  of  1867, 
chap.  182,  and  of  1882,  chap.  837,  both  relat- 
ing to  the  Equitable  Gas- Light  Company  of  Bal- 
timore City,  which  it  was  agreed  might  be  read 
in  evidence,  if  necessary,  from  the  statute  book, 
on  the  hearing  in  error. 

"The  defendant  further  gave  evidence  tend- 
ing to  contradict  the  evidence  on  the  part  of 
the  plaintiff  in  regard  to  what  occurred  between 
the  plaintiff  and  the  defendant's  committee  in 
respect  to  the  negotiations  aforementioned,  and 
to  the  plaintiff's  alleged  demand  for  compen- 
sation irom  the  defenaant,  and  tending  to  dis- 
prove the  facts  assumed  as  the  hypotheses  of 
the  plaintiff's  prayers;  and  the  defendant  fur- 
ther gave  evidence  tending  to  establish  and 
maintain  the  hypotheses  oifact  set  up  by  the 
defendant  in  its  prayers  to  the  court,  hereinafter 
to  be  inserted." 

Various  instructions  were  asked  on  behalf  of 
each  of  the  parties,  which  the  court  declined  to 
give,  but  at  defendant's  request  instructed  the 
JuiT  "that  the  plaintiff,  upon  the  pleadings 
and  evidence  in  this  case,  is  not  entitled  to  re- 
cover, because  the  contract  offered  in  evidence, 
and  for  the  procuring  of  the  making  whereof 
he  claims  compensation  in  this  suit,  was  illegal 
and  void." 

Mr,  S.  T.  Wallis,  for  plaintiff  in  error: 
The  recognition  of  public  policy,  indepen- 
dently of  statutory  regulation,  as  a  test  of  the 
validity  of  contracts,  is,  at  best,  the  establish- 
ment of  a  very  uncertain  rule. 

lUchanbon  v.  Mellish,  2  Bing.  229, 252;  Daviei 
▼.  Daties,  L.  R.  86  Ch.  Div.  359,  864;  Sadlier 
Y,  Biggs,  4  H.  L.  Cas.  487-489;  Hilton  v.  Eek- 
ersley,  6  El.  &  Bl.  47,  64;  Printing  d  N,  Beg. 
Co.Y,8amp$on,  L.  R.  19  Eq.  465;  Be  Trust  Eitate 
ff  Woods,  52  Md.  520,  586;  Vidal  v.  Girard,  43 
tJ,  8.  2  How.  197,  198  (11:  205);  Bichmond  v. 
Dubuque  df  8.  Cf.  R  Ch.  26  Iowa,  191,  202; 
Stcann  v.  Sioann,  21  Fed.  Hep.  299,  801;  Tin- 
dall,  a  J.  in  WoUh  v.  Fussell,  6  Bing.  168; 
Greenhood,  Public  Policy,  Rule  129,  pp.  116, 
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117,  and  cases  In  notes;  OtMon  Steam  Nav,  Ck>, 
▼.  Winior,  87  U.  8.  20  WaU.  64  (22:  815); 
Bainet  v.  Oearp,  L.  R.  85  Ch.  Div.  166;  BMa 
V.  McLean,  117  U.  8.  669.  576  (29:  941.  948); 
U.  8,  V.  C-rUral  Pae.  R,  Oo.  118  U.  8. 285-240 
(80: 178-175). 

In  contracts  in  restraint  of  trade,  tbe  re- 
straint must  be  reasonable. 

Homer  v.  Orates,  7  Bing.  748;  Eitchaoek  ▼. 
Coker,  6  Ad.  &  £1. 488;  Mallan  t.  May,  11  Mees. 
&  W.  653,  664,  666;  Baine$  ▼.  (?«ary,  L.  R  85 
Ch.  Div.  154;  Davies  7.  Daviei,  L.  K.  86  Ch. 
Div.  859.  896,  897,  898;  i2t>u«7^  v.  BouiiUon, 
L.  R  14  Ch.  Div.  868;  mt,  Prov.  Bankv,  Mar- 
sfiall,  L.  R  40  Ch.  Div.  112;  Diamond  Match 
Co,  V.  BoOer,  9  Cent.  Rep.  181-187, 106  N.  Y. 
478-487;  Pollock.  Cont  815.  816. 

The  test  of  public  policy  is  to  be  applied  with 
the  irreateat  caution. 

lSchard$on  v.  Mdliah,  2  Bing.  229. 

Contracts  involving  the  question  of  interfer- 
ence with  trade  are  prima  facie  valid. 

Pollock,  Cont  815;  Mogul  Steamship  Oo,  v. 
McGregor,  Jj.K21(i.  B.  Div.  544,  552. 

States  may  establish  monopolies  for  public 
purposes. 

laughter  Bouse  Cases,  88  U.  S.  16  Wall.  86 
(21:894);  New  OrleansWaterWorks Oo,Y,  Bivers, 
115  U.  8.  674(29:525);  Netc  Orleans  Gaslight 
Co,  V.  La,  Light  d  Beat  Co,  115  U.  8.  650  (29: 
516);  LouismOe  Gas  Co,  v.  Citizens  Gaslight  Co. 
115  U.  8.  688  (29: 510). 

Contracts  in  restraint  of  trade  wOl  be  valid, 
when  the  restriction  is  not  larger  and  wider 
than  the  protection  of  the  party  with  whom  the 
contract  lis  made  can  possibly  require. 

Guerand  v.  Bandelet,  82  Md.  561.  570;  Booth 
y,Bobinson,  55  Md.  419;  Tonawanda  YalUy  db  C, 
B.  Co,  V.  New  York,  L,  B,  dW.  B,  Co,  42  Hun, 
496. 499;  Leslie  v.  Larillard,  1  L.  R.  A.  456. 110 
N.  Y.  519,  582-634;  Duhugue  d  8.  0.  B,  Co.v. 
Bichmond,  86  U.  8.  19  WdL  584,  590  (22: 178, 
176);  Central  Shade  Boiler  Co,  v.  Oushman,  8 
New  Enff.  Rep.  505. 143  Mass.  858, 868;  Shrain- 
ka  V.  SeKarringhausen,  8  Mo.  App.  522;  Colum- 
bus, P,  d  L  B,  Co,  V.  Indianapolis  d  B,  B, 
Co.  6  McLean,  450-454;  Androscoggin  dK.  B, 
Co.  V.  Androscoggin  B.  Co,  52  Maine,  417,  484; 
Greenhood.  Public  PoHcy,  824.  Rule  270. 

Although  contracts  cannot  be  enforced,  vet 
if  parties  carry  them  out  they  become  entitled 
to  claim  the  promise  or  payment  due  in  respect 
of  it. 

Leake,  Cont.  Lond.  1878,  788;  Bishop  v. 
Kitchin,  88  L.  J.  N.  8.  Q,  B.  20. 

Where  contracts  are  positively  immoral  or 
illegal,  the  property  earned  from  them  will  be 
dealt  with  according  to  equity,  and  the  con- 
tracts will  define  the  relation  of  the  parties  to 
the  property. 

Planters  Bank  v.  Union  Bank,  88  U.  8.  16 
WaU.  488  (21:  478);  Western  Union  Tdeg.  Co, 
V.  Burlington  d  8.  W.  B.  Co,  8  McCrary,  188, 
139;  Cook  V.  Sherman,  4  McCrary,  88. 

The  agreement  having  been  executed,  the 
parties,  having  submitted  to  its  terms,  are 
clearly  entitled  to  the  benefit  of  the  considera- 
tion stipulated. 

Irwin  V.  WiUiar,  110  U.  499, 509, 510(28: 225. 
230);  Boundtree  v.  SmiUi,  108  U.  8.  269,  276 
(27:722,  724);  SteitartY.  Schall,  8  Cent.  Rep. 
509,  65  Md.  807,  808;  Qilbei-t  v.  Oaugar,  8  Biss. 
214. 
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If  the  plaintiff  rendered  services,  the  jurr 
could  infer  an  agreement,  ei  pressed  or  impliea, 
to  pay  him. 

Spencer  v.  Trafford,  4S  Md.  20;  Pollock, 
Cont.  10. 

Messrs,  tL  D«  Morrison  and  N.  P.  Bondf 
for  defendant  in  error: 

The  grant  of  a  right  to  supply  eaa  to  a  mu- 
nicipality is  the  grant  of  a  franchise  in  consid- 
eration of  the  performance  of  a  public  service. 

New  Orleans  Gaslight  Oo,  ▼.  La.  Light  d  Heat 
Oo,  115  U.  8.  650  (29: 516);  LouisriUe  Gas  Co. 
V.  Citizens  Gaslight  Co,  115  U.  8.  688(29: 51(^ 

Agreements  whereby  the  due  performance  of 

Sublic  duties  is  endangered  or  prevented,  are 
lej»l. 

Morris  Bun  Coal  Co,  ▼.  Barda^  Coal  Oo,  68 
Pa.  178;  Bartford  d  N:  B,  B,  Co,  v.  New  Fork 
d  N,  B.  B,  Co,  8  Robt  411;  Stanton  v.  Allen, 
5  Denio,  485;  Charlton  v.  Newcastle  d  0,  B.  Co, 
5  Jur.  N.  8.  1096;  St,  Louis  v.  St.  Louis  Gas- 
light Co,  5  Mo.  App.  484. 

Contracts  whereby  corporations  disable  them- 
selves from  performing  their  chartered  duties, 
are  void  as  against  public  policy. 

Tfiomas  V,  West  Jersey  B,  Oo,  101  U.  8.  83 
25: 952);  York  d  M,  L.  B,  Oo,  ▼.  Winans,  68  U. 
.  17  How.  80  (15: 27);  St.  Louis  v.  St,  Louis 
Gaslight  Co.  5  Mo.  App.  484;  Bartford  d  N. 
B,  R  Co,  V.  New  York  d  N,  B.  B.  Oo,  8  Robt 
414;  Stanton  v.  Allen,  5  Denio,  485. 

The  agreement  was  expressly  forbidden  by 
the  statute. 

Sinking  Fund  Oases,  99  XJ.  8.  719  (25:  601); 
Pa.  College  Oases,  80  U.  8.  18  Wall.  218  (20: 
658);  Salt  Lake  City  v.  Bdlister,  118  U. 
8.  266  (80: 176);  Union  Nat,  Bank  v.  MaUhews, 
98  U.  8.  625  (25: 189);  Barris  v.  BunneU,  68 
U.  8.  12  How.  83  (18:  901);  Bank  of  U.  S  T. 
Owens,  27  U.  8.  2  Pet.  689  (7:  508);  Auhert  t. 
Maze,  2  Bos.  &  P.  874:  Watts  v.  Brooks,  8  Vea. 
Jr.  612;  Wehb  v.  Pritehett,  1  Bos.  &  P.  264. 

Mr.  Chirf  Justice  Foller  delivered  the  opin-    [403] 
ion  of  the  court: 

The  plaintifF  sought  to  recover  compensa- 
tion for  services  alleged  to  have  been  rendered 
by  him  to  tbe  defendant  in  securing  the  con- 
tract in  question  between  the  defendant  and  the 
Equitable  Gas-Light  (Company  of  Baltimore. 
It  is  obiect^d  that  the  court  enred  in  giving  the 
instruction  that  the  plaintiff  was  not  entitled  to 
recover,  because  it  assumed  a  material  fact  in  [404] 
dispute,  which  should  have  been  left  to  the 
jury,  namely:  that  it  was  "for  the  procuring 
of  the  making"  of  the  contract  offered  in  evf 
dence  that  compensation  was  claimed.  The 
record  does  not  show  that  this  objection  to  the 
instruction  was  taken  in  the  court  below,  nor 
does  it  contain  any  evidence  tending  to  establish 
that  the  plaintiff  claimed  compensation  for  any- 
thing else  than  for  services  in  bringing  about 
the  agreement.  Plaintiff's  bill  of  particulan 
is  for  services  "in  negotiating  and  oonsumraat- 
ing  an  arrangement  and  settlement  of  differ- 
ences" between  the  two  gas  companies;  and  he 
put  the  contract  in  evidence  and  adduced  proof 
that  he  cartied  on  negotiations,  which  "result- 
ed finally"  in  the  execution  of  it.  He  was 
general  manager  of  a  corporation  engaged  in 
tne  business  of  the  "owning,  improving,  leas- 
ing, and  manipulation  of  gas  property  throug)>- 
out  the  country,"  and  as  his  company  and 

ISO  V.  s. 


lasa 


GniQS  y.  CoKsouBATBD  Oa8  Co.  ov  Baltdcobb. 


396-il3 


other  gas  oompanies  "bad  been  materially  in- 
cooveoieooed  by  the  fact  that  they  were  re- 

aiiired  and  expected  by  their  customers  to  sell 
beir  gas  at  toe  iDsumcient  price  at  which  it 
was  f  uniished  In  BaHimore,"  he  suggested '  'that 
the  conflict  in  Baltimore  should,  if  possible,  be 
brought  to  an  amicable  termination/'  "and  in 
consequence  thereof  was  employed  by  the 
Equitable  Gas-Light  (Company  "to  bring  about 
a  settlement,  if  possible,  with  the  defendant." 
The  conflict  referred  to  seems  to  have  been  the 
competition  in  the  making  and  vending  of  gas 
In  the  City  of  Baltimore,  which  it  had  been  the 
obj^t  of  the  Qeneral  Assembly  of  Maryland  to 
encourage;  and  the  settlement  to  which  he 
alludes  was  embodied  in  the  contract  in  ques- 
tion, by  which  competition  was  to  be  destroyed 
and  the  object  of  the  Gkneral  Assembly  de- 
feated. 

We  do  not  feel  called  upon,  under  such  cir- 
cumstances, to  reverse  the  judgment,  upon  the 
ground  that  the  court  assumed  in  the  mstruc- 
tion  a  matter  of  fact  which  should  have  been 
left  to  the  jury  to  determine. 

According  to  the  evidence  given  by  the  plain- 
tiff, he  informed  the  defendant  "that  he  was 
employed  and  would  be  paid  by  the  Equitable 
Gas-Light  Company,  if  he  made  an  arrangement 
satisfactory  to  that  company,  and  that  if  he 
should  be  successful  in  hnnsmg  about  a  settle- 
[405]  ment  satisfactory  to  the  defendant  also,  he 
should  expect  ana  daim  to  be  compensated  by 
the  defenoaiU  likewise." 

Qince  he  had  thus  entered  upon  the  enter- 
prtoe  under  a  specific  agreement  with  the  Equi- 
table Gas  Company,  h  is  somewhat  difllcult  to 
understand  upon  this  record  how,  in  carrying 
such  an  express  contract  out,  he  could  impose 
the  obligation  on  the  defendant  to  pay  him  for 
doinff  so,  upon  a  mere  notification  that  he 
should  expect  from  it  compensation  for  the 
services  he  had  expressly  agreed  to  render  the 
other  company,  because  the  result  might  be 
satisfactory  to  the  defendant— a  result  neces- 
sarily to  be  assumed  if  any  contract  was  ar- 
rived at.  IThe  defendant  could  not  in  that 
view  be  held  to  have  laid  by  and  accepted  serv- 
ices which  the  plaintiff  would  otherwise  not 
have  been  obliged  to  perform  or  could  assert 
that  he  did  perform  only  upon  the  expectation 
of  being  also  paid  by  the  defendant.  The 
hypotheses  of  fact  set  up  by  the  plaintiff  in  the 
instructioiis  he  asked,  and  which  were  refused, 
contain  nothing  in  respect  of  which  testimony 
tending  to  support  and  establish  such  hypo- 
'theses  would  add  to  the  mere  fact  of  the  no- 
tification of  plaintiff's  expectation,  and  the  evi- 
dence on  defendant's  part 'tended  to  show  a 
denial  of  any  obligation  to  pay.  But  apart 
from  this,  the  real  question  submitted  to  us  for 
decision  is  whether,  even  if  there  were  no  other 
objection  to  plaintiff's  recovery,  such  recovery 
could  be  allowed  in  view  of  the  nature  of  the 
alleged  services. 

In  Jrwin  y.  WiUiar,  110  U.  a  499,  510  [28: 
S26,  280J,  it  was  held  that  where  a  contract, 
yoid  on  account  of  the  illegal  intent  of  the 
principal  parlies  to  it,  had  been  negotiated  by 
a  peiao  ignorant  of  suoh  intent,  and  inno- 
cent of  any  violation  of  law,  the  latter  might 
have  meritorious  ground  for  the  recovery  of 
compensation  for  services  and  advances;  but 
when  such  agent  "  is  privy  to  the  unlawful  de- 
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sign  of  the  parties,  and  brings  them  together 
for  the  very  purpose  of  entering  into  an  fliegal 
agreement,  he  is  partieet>$  criminis,  and  canoot 
recover  for  services  renaered  or  losses  incurred 
by  himself  on  behalf  of  either  in  forwarding 
the  transaction."  It  is  clear  from  the  evidence 
adduced  by  the  plaintiff  that  he  falls  within  the 
categoiT  last  described;  and  he  makes  profert 
of  the  fact  that  the  first  suggestion  in  the  line  [406] 
of  manipulating  the  gas  interests  of  Baltimore 
came  from  himself.  Hence,  if  the  contract  he 
brought  about  was  forbidden  by  statute,  or  by 
public  policy,  it  is  evident  that  be  could  not  re- 
cover, and  the  judgment  must  be  afflrmed. 

By  this  contractlt  is  recited  that  active  com- 
petition between  the  two  companies  had  result- 
ed in  expense,  annoyance,  and  loss  of  profits, 
and  it  was  therefore  provided  that  the  price  of 
gas  to  consumers  should  be  placed  at  one  dollar 
and  seventy-five  cents  per  thousand  cubic  feet, 
with  a  rebate  of  fifteen  cents  a  thousand  feet 
for  payment  within  seven  days,  "  unless  the 
rate  shall  be  changed  by  mutual  agreement  of 
the  parties  hereto  in  writing;"  but  as  the  de- 
fendant had  much  the  larger  interest,  it  might, 
in  case  of  competition  on  the  part  of  an^  other 
gas  company,  reduce  the  rate  at  which  gas 
should  be  sold  "  by  either  or  both  of  the  parties 
hereto,  from  time  to  time  so  long  as  such  com- 
petition shall  continue,"  provided  it  should  not 
be  put  at  less  than  one  dollar  per  thousand  feet 
witnout  the  written  consent  of  both  parties; 
that  the  entire  net  receipts  from  the  sale  of  gas 
should  be  pooled  and  divided  between  the  com- 
panies in  a  fixed  ratio  without  regard  to  the 
amount  of  gas  actually  supplied  by  either;  that 
one  of  the  companies  should  lav  no  more  pipes 
or  mains  for  the  supply  of  gas  in  the  city;  that 
all  future  pipes  or  mains  should  be  laid  by  and 
remain  the  property  of  the  other  company;  and 
that  either  party  which  violated  any  of  the 
covenants  in  the  contract  should  pay  to  the 
other  the  sum  of  $250,000  as  liquidated  dam- 
ages. It  will  be  perceived  that  this  was  an 
agreement  for  the  abandonment  by  one  of  the 
companies  of  the  discharge  of  its  duties  to  the 

Eublic,  and  that  the  price  of  gas  as  fixed  there- 
y  should  not  be  changed  except  that,  in  case 
of  competition,  the  rate  mi^ht  be  lowered  by 
one,  but  not  below  a  certam  specified  rate, 
without  the  consent  of  the  other.  And  in  the 
case  in  hand  the  Equitable  Gas-Ught  Company 
was  expre£»ly  forbidden  to  enter  into  such  a 
contract.  Tnat  company  was  incorporated  by 
an  Act  of  the  General  Assembly  of  Maryland, 
passed  March  6,  1867,  with  a  capital  of  two 
miUions  of  dollars,  which  might  be  increased 
to  three  million,  and  with  authority  to  lay  tM7] 
pipes  along  and  under  the  streets,  squares,  lanes, 
and  alleys  of  the  City  of  Baltimore,  and  to  sup- 
ply with  light  any  dwelling  house  or  other 
buildings  or  places  whatever  belonging  to  in- 
dividuflds  or  corporations,  adjacent  to  any  such 
street,  square,  lane,  or  alley,  and  with  "  all  the 
rights  and  privilei^  granted  to  the  Gas  Light 
Company  of  Baltimore,  by  the  second,  third, 
fourUi,  and  fifth  sections  of  the  ordinances  of 
the  mayor  and  city  council  of  Baltimore,  enti- 
tled an  ordinance  to  provide  for  more  effectu- 
ally lighting  the  streets,  squares,  lanes  and  al- 
leys of  the  City  of  Baltimore,  approved  June 
seventeenth,  eighteen  hundred  and  sixteen,  and 
the  Act  of  Aiuembly  of  December   Session, 
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eighteen  hundred  and  sixteen,  chapter  two 
hundred  and  fifty-one,  so  far  as  the  same  are 
not  inconsistent  with  the  provisions  of  this  Act, 
and  the  said  company  hereby  incorporated  shall 
he  liable  to  all  the  duties,  restrictions,  and  pen- 
alties [provided]  for  in  said  sections  of  saia  or- 
dinance and  in  siedd  Act  of  Assembly."  (Laws 
Maryland,  1867.  pp.  207,  211  212.) 

Reference  to  the  Act  and  Ordinance  of  1816 
(Maryland  Laws.  1813-1817,  chap.  251, 1816, 
Ordinances,  Baltimore,  1818-1822,  p.  95),  does 
not  contribute  to  the  argument  here  save  as  in- 
dicating the  design  of  the  General  Assembly  to 
nve  equal  powers  to  a  competing  company. 
Said  Act  of  March  6.  1867,  g  14,  further  pro- 
vided that  *•  The  (General  Assembly  hereby  re- 
serves the  right  to  alter,  amend,  or  repeal  this 
Act  at  pleasure."  (Laws,  Maryland,  1867, 207, 
214.) 

On  the  8d  of  May,  1882,  an  Act  supplemen- 
tary to  the  Act  incorporating  the  Equitable 
Gas- Light  Company  oi  Baltimore  City  was  ap- 
proved (Laws,  of  Maryland,  1882,  pp.  550, 551), 
authorizing  and  empoweringsaid  company  to 
manufacture  and  sell  gas  in  Baltimore  Countv 
as  well  as  in  Baltimore  City,  and  to  exercise  all 
the  powers  and  rights  conferred  upon  it  by  the 
Acts  of  Assembly  and  any  amendments  there- 
to, including  the  right  to  lay  all  necessary  and 
convenient  pipes,  etc.,  in  the  county  as  well  as 
in  the  city,  and  the  fourth  section  of  this  Act 
was  as  follows: 

"  That  the  said  company  he,  and  hereby  is» 
prohibited  from  entering  into  any  consolida- 
tion, combinations,  or  contract  with  any  other 
[408]  S^  company  whatever;  and  any  attempt  to  do 
so,  or  to  maae  such  combinations  or  contracts 
as  herein  prohibited,  shall  be  utterly  null  and 
void." 

In  Oreenioaod  v.  Union  Freight  B,  Co,  105  U. 
8.  18  [26:9611,  the  right  to  repeal  the  charter 
of  a  street  railroad  company  was  sustained  un- 
der a  provision  of  the  ^eral  statutes  of  Itba- 
sachusetts  declaring  "Every  Act  of  incorpora- 
tion passed  after  the  11th  day  of  March,  in  the 
year  1881,  shall  be  subject  to  amendment,  al- 
teration, or  repeal  at  the  pleasure  of  the  Legis- 
lature." 

In  Clo9e  v.  OUnwood  Cemetery,  107X1.  S.  466, 
476  [27: 408,  412],  it  was  said  that  "  A  power 
reserved  to  Uie  Legislature  to  alter,  amend,  or 
repeal  a  charter  authorizes  it  to  make  any  al- 
teration or  amendment  of  a  charter  granted 
subiect  to  it,  which  will  not  defeat  or  substan- 
tially impair  the  object  of  the  grant,  or  any 
rights  vested  under  it,  and  which  the  Legisla- 
ture may  deem  necessary  to  secure  either  that 
object  or  any  public  right." 

Similar  views  were  expressed  in  Spring  Val- 
ley Water  Works  v.  SchoWsr,  110  U.  S.  847  {28: 
1781;  Callaway  Co.  v.  Foster,  93  U.  8.  667  [28: 
9111;  and  other  cases. 

The  consent  of  the  corporation  was  not  re- 

auired  to  the  operation  of  such  a  provision  as 
iiat  embodied  m  the  fourth  section  of  the  Act 
of  1882,  but  if  acceptance  were  necessary,  the 
exercise  of  corporate  action  by  this  gas  com- 
pany after  the  passa^  of  the  amendment  was 
sufficient  evidence  of  such  acceptance. 

The  supplying  of  illuminating  gas  is  a  busi- 
ness of  a  public  nature  to  meet  a  public  neces- 
sity.   It  is  not  a  business  like  that  of  an  ordi- 
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nary  corporation  engaged  in  the  manufacture 
of  articles  that  may  be  furnished  by  individml 
effort,  yew  Orleans  Gaslight  Co,  v.  Louisiana 
Light  A  Heat  Co.  115  U.  8.  660  [29: 516); 
Louisville  Qas  Co.  v.  Citizens  Oaslight  Co.  115 
U.  8.  688  [29: 5101;  Shmard  v.  MUwatikee  Oas- 
light Co.  6  Wis.  539;  (fhicago  Gas-Ught  d  Coke 
Co.  V.  P^j^  Qas-Ught  db  Coke  Co.  121 DL  580 
[11  West  Rep.  681 ;  St.  Louis  v.  St.  Louis  Oas- 
light Co.  70  Mo.  69.  Hence,  while  it  is  Jnstly 
urged  that  those  rules  which  say  that  a  given 
contract  is  against  public  policy,  should  not  be 
arbitrarily  extended  so  as  to  interfere  with  the 
freedom  of  contract  (Printing  Co.  v.  Sampson, 
L.  R.  19  Eq.  462),  yet,  in  the  instance  of  busi- 
ness of  such  character  that  it  presumably  can-  [4M] 
not  be  restrained  to  any  extent  whatever  without 
prejudice  to  the  public  interest,  courts  decline 
-to  enforce  or  sustain  contracts  imposing  such 
restraint,  however  partial,  because  in  contra- 
vention of  public  policy.  This  subject  is  much 
considered,  and  the  authorities  cited  in  W.  Va. 
Transp.  Co.  v.  Ohio  River  Pipe  Line  Co.  22  W. 
Va.  600;  Chicago  OasKght  d  C.  Co.  v.  Peoples 
Oas4ight  d  C.  Co.  121  111.  580  [11  West  Rep. 
68];  Western  Union  Teleg.  Co.  v.  American 
Union  Teleg.  Co.  65  Ga.  160. 

The  decision  in  Mitehel  v.  Reynolds,!  P.  Wma. 
181,  8mith's  Leading  Cases,  YoL  1,  Pt  II,  508. 
is  the  foundation  oi  the  rule  in  relation  to  the 
invalidity  of  contracts  in  restraint  of  trade;  but 
as  it  was  made  under  a  condition  of  things, 
and  a  state  of  society,  different  from  those 
which  now  prevail,  the  rule  laid  down  is  not 
regarded  as  inflexible,  and  has  been  consid- 
erably modified.  PuUic  welfare  is  first  con- 
sidered, and  if  it  be  not  involved,  and  the 
restraint  upon  one  party  is  not  greater  than 
protection  to  the  other  party  requires,  the  con- 
tract may  be  sustained.  The  question  is, 
whether,  under  the  particular  circumstances  of 
the  case  and  the  nature  of  the  particular  con- 
tract involved  in  it,  Vhe  contract  is,  or  is  not, 
unreasonable.  RottsiUon  v.  Rousillon,  L.  R 
14  Ch.  Div.  851;  Leather  Cloth  Co.  v.  Lorsont, 
L.  R.  9  Eq.  845. 

"  Cases  must  be  judged  according  to  their  cir- 
cumstances," remarkea  Mr.  Justice  Bradley  in 
Oregon  Steam  Nav,  Co.  ▼.  Winsor,  87  U.  8.  20 
WfJl  64,  68  [22:815, 818],  "  and  can  only  be 
rightly  judged  when  the  reason  and  grounds  of 
the  rule  are  carefully  considered.  There  are 
two  principal  grounds  on  which  the  doctrine  is 
founded  that  a  contract  in  restraint  of  trade  Is 
void  as  against  public  policy.  One  Is  the  in- 
jury to  the  public  by  being  deprived  of  the  re- 
stricted party's  industry;  the  other  is.  the  in^rj 
to  the  party  himself  by  beinf  precluded  mm 
pursuing  his  occupation,  and  thus  being  pre- 
vented mm  supporting  himself  and  his  family. 
It  is  evident  that  both  these  evils  occur  when 
the  contract  is  general,  not  to  i>ur8ue  one's 
trade  at  all,  or  not  to  pursue  it  in  the  entire 
realm  or  country.  The  country  suffers  the 
loss  in  both  cases;  and  the  party  Is  deprived  of 
his  occupation,  or  is  obliged  to  expatnate  him- 
self in  order  to  follow  it.  A  contract  that  is  [AlO] 
open  to  such  grave  objection  Is  clearly  against 
public  policy.  But  if  neither  of  tliese  evils 
ensue,  and  if  the  contract  is  founded  on  a 
valid  consideration  and  a  reasonable  ground  of 
benefit  to  the  other  party,  it  is  free  from  ob1ec> 
tion,  and   may  be  enforced."    Innumerabla 
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cases,  however,  might  be  cited  to  sustain  the 
proposition  that  combinations  among  those  en- 
gaged iu  business  impressed  with  a  public  or 
^cui  public  character,  which  are  manifestly 

Erejudicial  to  the  public  interest,  cannot  be  up- 
eld.  The  law  "cannot  recognize  as  valid  any 
undertaking  to  do  what  fundamental  doctrine 
or  legal  ruie  directly  forbids.  Nor  can  it  give 
effect  to  any  agreement  the  making  whereof 
was  an  act  violating  law.  So  that,  in  short,  all 
stipulations  to  overturn— or  in  evasion  of — 
what  the  law  has  established;  all  promises  in- 
terfering with  the  workings  of  the  machinery 
of  the  goverumentin  any  of  its  departments,  or 
obstructing  its  officers  in  their  official  acts,  or 
corrupting  them;  all  detrimental  to  the  public 
order  and  public  Rood,  in  such  manner  and 
degree  as  the  decisions  of  the  courts  have  de- 
fined; dl  made  to  promote  what  a  statute  has 
declared  to  be  wrong — are  void."  Bishop, 
Contracts,  §  549;  Woodstock  Iron  Co.  v.  Rich- 
mond dbD.  Extension  Co,,  decided  at  this  term, 
opinion  by  Mr,  Justice  Field  [ante,  8191;  Trist 
V.  C7/a-W,88  U.S.  21  Wall.  441  [22:623];  Inoin 
V,  Williar,  110  U.  8.  499  [28:  2251;  Arnot  v. 
Pittston  db  B,  Coal  Co,  68  N.  Y.  558;  Central 
Ohio  Sa't  Co.  Y,  Guthrie,  35  Ohio  St  666; 
Woodruffs,  Berry  Ad  Ark.  261;  Hartford  db  N, 
U,  E.  Co.  V.  Jfeto  Fork  d  iV.  IT,  R.  Co,  3  Robt 
411;  Craft  w,  McConoughy,  79  111.846;  Hooker 
V.  Vandeioater,  4  Denio,  349;  Stanton  v.  AUen, 
H  Denio,  434;  Central  R  Co,  v.  CoUina,  40  Gb. 
582:  Morris  Run  CoaX  Co,  v.  Barclay  Coal  Co, 
«8  Pa.  173. 

It  is  also  too  well  settled  to  admit  of  doubt 
that  a  corporation  cannot  disable  itself  by  con- 
tract from  performing  the  public  duties  which 
St  has  undertaken,  and  by  agreement  compel 
itself  to  make  public  accommodation  or  con- 
venience subservient  to  its  private  interests. 

*•  Where," says  Mr,  Justtes  Miller,  delivering 
the  opinion  of  the  court  in  Thomas  v.  West 
Jersey  R,  Co,  101 U.  S.  71,  88  [25:950,  952],  ''a 
corporation,  like  a  railroad  company,  has 
granted  to  it  by  charter  a  franchise  intended 
m  large  measure  to  be  exercised  for  the  public 
ffood,  the  due  performance  of  those  functions 
being  the  consideration  of  the  public  grant,  any 
contract  which  disables  the  corporation  from 
performing  those  functions,  which  undertakes 
without  the  consent  of  the  State  to  transfer  to 
others  the  rights  and  powers  conferred  by  the 
charter,  and  to  relieve  the  grantees  of  the  bur- 
den which  it  imposes,  is  a  violation  of  the  con 
tract  with  the  State  and  is  void  as  against  pub- 
Ucjpolicy." 

These  gas  companies  entered  the  streets  of 
Baltimore,  under  their  charters,  in  the  exercise 
of  the  equivalent  of  the  power  of  eminent  do- 
main, and  are  to  be  held  as  having  assumed  an 
obligation  to  fulfill  the  public  purposes  to  sub- 
serve which  they  were  incorporated.  At  com- 
mon law  corporations  formed  merely  for  the 
pecuniary  benefit  of  their  shareholders  could, 
by  a  vote  of  the  majority  thereof,  part  with 
their  property  and  wind  up  their  business;  but 
oorporations  to  which  privileges  are  granted  in 
order  to  enable  them  to  accommodate  the  pub- 
lic, and  in  the  proper  discharge  of  whose  duties 
the  public  are  interested,  do  not  come  within 
the  rule.  But  we  are  not  concerned  here  with 
the  question  when,  if  ever,  a  corporation  can 
cease  to  operate  without  forfeiture  of  its  fran- 
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cbises,  upon  the  excuse  that  it  cannot  go  for- 
ward bcc&use  of  expense  and  want  of  remune- 
ration. There  is  no  evidence  in  this  record  of 
any  such  state  of  case,  and,  on  the  contrary, 
it  appears  that  the  cost  of  the  manufacture  of 
gas  was  lareely  below  the  price  to  be  charged 
named  in  the  stipulation  between  the  parties. 
There  is  nothmg  upon  which  to  rest  the  sug- 
gestion that  the  companies  were  unable  to  serve 
the  consumers,  while  the  record  shows,  on  the 
other  hand,  that  they  simply  desired  to  make 
larger  profits  on  whatever  gas  they  might  fur- 
nish, mr  are  we  called  upon  to  pass  upon 
the  validity  generally  of  pooling  agreements. 
Here  the  contract  was  directly  in  the  teeth  of 
the  statute,  which  expressly  forbade  the  Equi- 
table Gas-Light  Company  from  entering  into 
it.  That  prohibiiion  declared  the  policy  of 
the  State  as  well  as  restrained  the  particular 
corporation. 

The  distmction  between  malum  in  se  and 
malum  prohibitum  has  long  since  been  ex- 
ploded, and  as  '*  There  can  oe  no  civil  right 
where  there  can  be  no  legal  remed}r,  and  there 
can  .be  no  legal  remedy  for  that  which  is  itself 
illegal "  (Bank  of  United  States  v.  Owens,  27 
U.  S.  2  Pet  527,  589  [7:  508]),  it  is  clear  that 
contracts  in  direct  violation  oi  statutes  expresslv 
forbidding  their  execution,  cannot  be  entorcea. 

The  question  is  not  one  involving  want  of 
authority  to  contract  on  account  of  irregularity 
of  organization  or  lack  of  an  affirmative  grant 
of  power  in  the  charter  of  a  corporation,  but 
a  question  of  the  absolute  want  of  power  to 
do  that  which  is  inhibited  by  statute,  and,  if 
attempted,  is  in  positive  terms  declared  '*  ut- 
terly null  and  void." 

•*The  rule  of  law,**  said  Parker,  Ch.  J.,  in 
Russell  V.  DeOrand,  15  Mass.  35,  39,  "  is  of 
universal  operation,  that  none  shall,  by  the  aid 
of  a  court  of  justice  obtain  the  fruits  of  an  un- 
lawful bargain." 

We  cannot  assist  the  plaintiff  to  get  payment 
for  efforts  to  accomplish  what  the  law  declared 
should  not  be  done,  and  the  judgment  must  be 
affirmed. 


THE  CENTRAL  TRUST  COMPANY  OP 

NEW  YORK,  Appt., 

t, 

LEWIS  SEASONGOOD. 

(See  8.  C.  Reporter^  ed.  482-483.) 

Appeal  brings  up  whole  cause— decree,  binding 
upon  the  parties—suspending  sale — estoppeL 

L  An  appeal  of  a  oauae  brings  up  the  whole 
cause  as  far  as  it  had  progressed laoludinjr  an  ap- 
pealable order  previously  made  by  the  court  be- 
low. 

2,  A  decree  of  a  state  court,  providing  for  a  nle 
of  a  railroad,  is  binding  upon  all  the  parties  to  the 
suit  in  which  it  was  rendered,  until  modified  or  re- 
versed, and  is  not  open  to  collateral  attaclc  by  any  of 
those  parties  in  a  separate  suit  brought  by  them  in 
the  Circuit  Court  of  the  United  States,  after  the 
Jurisdiction  of  the  state  court  attached. 

8.  No  order  in  the  circuit  court  oould  interfere 
with  or  suspend  the  sale  which  the  state  oourt  had 
directed  to  be  made. 

4.  Where  an  agreement  was  made,  between  the 
appellee  and  the  trust  company  who  represented 
the  bondholders,  for  the  surrender  by  the  former 
of  rights  given  him  by  a  decree  of  the  state  court, 
in  consideration  of  the  receiver*B  certificate  for  the 
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amount  of  his  claim,  the  bondholders  are  bound  by 
what  their  representative  did«  and  cannot«  after 
they  purchased  the  property  under  a  decree  of  sale, 
raise  any  question  as  to  the  validity  of  such  oertifl- 
oate. 

[No.  224.1 
Argued  March  £1  and  April  1,  1889,    Decided 

April  15,  1889, . 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio,  for  the  foreclosure  and  sale  of  the 
Cincinnati  Northern  Railway.    Affirmed. 

[M3]      Statement  by  Mr.  Juetice  Harlani 

The  principal  questions  upon  this  appeal 
arise  out  of  an  order  directing  the  rcMceiver  in 
this  cause  to  issue  to  certain  parties  bis  certifi 
cate  of  indebtedness  for  the  amount  of  claims 
held  by  them  against  the  property  of  which  he 
was  d&ectcd  to  take  possession.  The  history 
of  those  claims  and  the  circumstances  under 
which  the  above  order  was  made  will  appear 
from  the  following  statement: 

Jacob  SeasonK(X)d,  Lewis  Seasongood,  and 
Bernard  Q.  Stall,  by  written  agreement,  made 
August  29,  1876^  bargained  and  sold  to  the 
Miami  Valley  Narrow  Gauge  Railway  Com- 
pany ^whose  name  was  afterwards  changed  to 
the  Miami  Valley  Railway  Company),  for  the 
purpose  of  its  roadway,  three  adjoining  lots  in 
the  City  of  Cincinnati,  Ohio,  for  the  sum  of 
$18,500,  of  which  $2,000  was  agreed  to  be  paid 
in  thirty  days,  and  |16,600,  at  the  end  of  ten 
years,  the  latter  sum  to  bear  interest  at  the  rate 
of  seven  per  cent  per  annum,  payable  quarterly. 
The  company  also  agreed  to  pay  the  taxes  and 
assessments  on  the  property.  The  vendors  re- 
tained the  legal  title,  but  bound  themselves  to 
convey  the  premises,  upon  the  performance  by 
the  vendee  on  its  part  of  the  agreement  of  pur- 
chase. The  company  was  put  into  immediate 
possession,  and  proceeded  to  construct  its  road 
over  the  lots. 

On  the  1st  of  November,  1876,  it  mortgaged 
the  road,  its  property  and  franchises  to  secure 
bonds  aggregatmg  $500,000.  In  an  action 
brought  in  the  Court  of  Common  Pleas  of 
Warren  County,  Ohio,  that  mortgage  was  fore- 
closed, and  the  mortgaged  property  sold.  The 
1484]  title  ultimately  passed  to  the  Cincinnati  North- 
em  Railway  Company,  a  corporation  created 
under  the  laws  of  Ohio,  with  authority  to  con- 
struct and  operate  a  railroad  from  Cincinnati 
through  the  Counties  of  Hamilton,  Butler,  and 
Warren  to  Waynesville  in  the  latter  county. 
That  company,  by  mortgage  in  the  nature  of  a 
trust  deed,  executed  November  17,  1880,  con- 
veyed its  property  rights  and  franchises  to  the 
present  appellant,  as  trustee,  to  secure  bonds 
aggregaUng  $1,000,000. 

By  a  decree  rendered  by  the  Superior  Court 
of  Cincinnati,  at  general  term,  in  an  action 
broujB^bt,  May  2,  1881,  by  Jacob  Seasongood. 
Lewis  Seasongood,  ana  Bernard  G.  Stall 
against  the  Miami  Valley  Railway  Company, 
the  Cincinnati  Northern  Railway  Company, 
the  trustees  in  the  mortgage  of  November  1, 
1876,  the  Central  Trust  Company  (the  trustee 
in  the  mortgage  of  November  17,  1880),  and 
others,  it  was  found  that  there  was  due  to  the 
plaintiffs  in  that  action,  under  the  above  agree- 
ment wiih  the  Miami  Valley  Railway  Com- 
pany, for   interest   and   taxes,  the  sum   of 
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$7,806.22;  and  it  was  adjudged  that  for  the 
payment  of  the  above  sum,  with  interest,  to- 
gether with  the  balance  of  the  principal  sum„ 
"the  plaintiffs  have  the  first  and  best  lien  upon 
the  lots  of  land  described  in  said  agreement;*' 
that  unless  such  sum,  and  the  costs  of  the  ac- 
tion, were  paid  within  ninety  days,  the  master 
"shall,  after  the  court  has  ascertained  and  de- 
termined the  dimension  and  location  of  so  much 
of  the  lots  of  land  aforesaid  as  are  not  needed 
for  the  railroad,  cause  such  portions  of  said  lots 
as  he  shall  find  as  aforesaid  to  be  unnecessary 
for  the  railroad,  to  be  appraised  and  advertised, 
and  sold  upon  execution  at  law;"  and  that,  "In 
the  event  that  the  sum  realized  from  the  sale 
of  the  portions  of  the  lots  of  land  aforesaid 
shall  be  insufilcient  to  pay  the  sum  of  money 
and  interest  and  costs  last  aforesaid,  the  entire 
railway,  as  owned  and  operated  by  the  said 
Cincinnati  Northern  Railway  Company,  shall 
be  sold  as  an  entirety."  To  this  decree  the 
Cincinnati  Northern  Railway  Company  and 
the  Central  Trust  Company  excepted,  the  latter 
corporation  tendering  its  bill  of  exceptions, 
which  was  signed,  sealed,  and  made  part  of 
the  record. 

By  a  further  decree  rendered  October  8, 1883, 
the  court  found  that  certain  portions  of  the  lots, 
described  by  metes  and  bounds,  were  not  nec- 
essary for  the  roadway  of  the  Cincinnati  North- 
em  Railway  Company,  and  ordered  them  to  be 
appraised  and  sold  separately,  and  if  they  di  1 
not  sell  for  enough  to  pay  the  above  judgment, 
interest  and  costs,  then  to  sell  the  road  as  there- 
tofore ordered.  To  that  decree  the  defendants 
also  excepted. 

The  present  suit  was  instituted  in  the  Circuit 
Court  of  the  United  States,  by  the  Central  Trust 
Company  of  New  York,  on  the  14th  day  of 
Auffust,  1888  (the  day  after  it  filed  its  answer 
in  Uie  above  suit  in  the  Superior  Court  of  Cin- 
cinnati), against  the  Toledo,  Cincinnati  and 
St  Louis  Railroad  Company,  the  Cincinnati 
Northern  Railway  Company,  the  Spring  Grove, 
Avondale  and  Cincinnati  Railway  Company, 
and  Grenville  D.  Braman.  The  bill  set  out  the 
above  mortgage  or  deed  of  trust  of  November 
17,  1880;  the  lease  by  the  Cincinnati  Northern 
Railway  Company  for  the  term  of  nine^nine 
years  of  the  tracks,  roadbed,  rights  of  way, 
property,  franchises,  etc. ,  of  the  Spring  Grove, 
Avondale  and  Cincinnati  RaUway  Company, 
and  the  mortgasre  executed  May  25,  1831,  by 
the  Cincinnati  Northern  Railway  Company  to 
the  Central  Trust  Company,  of  its  property, 
rights  and  franchises,  for  the  payment  of 
$1,000,000  of  bonds  theretofore  issued  by  the 
Spring  Grove,  Avondale  and  Cincinnati  Rail- 
way Company,  secured  on  its  road,  the  lien  of 
the  latter  mortgage  to  be  second  only  to  that 
of  the  mortgage  of  November  17, 1830;  amort- 
gage  by  the  Cincinnati  Northern  Railway  Com- 
pany, of  May  25,  1881,  to  the  same  trustee,  of 
Its  property,  rights  and  franchises,  to  secure  an 
issue  of  $1,000,000  of  income  bonds,  payable 
out  of  the  net  earnings,  of  the  last  named  rail- 
way company;  and  the  consolidation  of  the 
above  railroad  companies  under  the  name  of 
the  Toledo,  Cincinnati  and  St.  Louis  Railroad 
Company,  and  the  assumption  by  the  consoli- 
dated company  of  the  debts  secured  by  each  of 
said  mortjrages. 

The  prayer  of  the  bill  was,  that  all  of  said 
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mortgaged  property  be  sold,  the  proceeds  to  be 
applied  to  the  payment  of  the  bonds  and  cou- 
pons secured  by  the  first  of  the  above  mort- 
gages, and  the  Mance,  if  any,  to  be  paid  to  the 
[486]  Central  Trust  Company,  for  the  holders  of 
bonds  secured  by  the  second  and  third  mort- 
gages; and  that  until  such  sale  was  had,  a  re- 
ceiver be  appointed  of  all  the  property  and 
premises  embraced  by  the  first  mortgage,  with 
power  to  maintain  and  operate  the  Cincinnati 
Northern  Railway,  including  the  road  leased 
from  the  Spring  Grove,  Avondale  and  Cincin- 
nati Railway  Company,  to  collect  rents,  etc. 

Upon  the  motion  of  the  Central  Trust  Com- 
pany, an  order  was  passed,  October  20,  1883, 
appointing  a  receiver,  who  was  directed  to  talse 
possession,  maintain  and  operate  the  Cincinnati 
Korthem  Railway,  forty-two  miles  in  length, 
constructed  and  to  be  constructed,  and  also  the 
Spring  Grove,  Avondale  and  Cincinnati  Rail- 
way Company. 

On  the  8th  of  December,  1883,  the  following 
order  was  made  by  the  circuit  court  in  this 
cause: 

"It  appearing  to  the  court  that  the  Superior 
Court  of  Cincinnati,  in  general  term,  in  cause 
No.  2350,  wherein  Jacob  Seasongood,  Louis 
Seasongood,  and  Bernard  G.  Stall  are  plaintiffs 
and  the  Central  Trust  Company  of  New  York 
and  others  are  defendants,  has  found  that  cer- 
tain real  estate  belonnng  to  said  plaintiffs,  sit- 
uate in  the  City  of  Cmcinnati,  Ohio,  and  being 
lots  18^  14,  and  15  of  S.  Kemper's  subdivision, 
in  section  7,  town.  8,  fractional  range  2,  Miami 
purchase,  is  occupied  by  the  Cincinnati  North- 
em  Railway  Company  under  an  agreement  en- 
tered into  between  said  plaintiffs  and  the  Miami 
Valley  Narrow  Gauge  Railway  Company,  the 
predecessors  of  the  said  The  Cincinnati  North- 
em  Railway  Company,  and  that  there  is  due 
to  said  plaintiffs  thereon  the  sum  of  seventy- 
eight  hundred  and  six  and  ^^  ($7,806.22)  dol- 
lars, with  interest  on  the  same  from  the  29th 
day  of  May,  1883,  and  that  said  plaintiffs 
are  entitled  to  be  paid  on  the  29th  day  of 
August,  1886,  under  said  agreement,  the  fur- 
ther sum  of  sixteen  thousand  five  hundred 
($16,500.00)  dollars,  with  interest  thereon  at 
the  rate  of  7  per  cent  per  annum,  payable  quar- 
teriy ,  from  the  29th  day  of  May,  1883.  and  all 
taxes  they  may  be  reqiured  to  pay  in  the  mean 
time;  and  it  further  appearing  to  this  court 
that  said  Superior  Conn  of  Cincinnati  has  ad- 
judged and  decreed  that  said  plaintiffs  have  a 
[487]  first  and  prior  lien  on  said  lots  for  the  payment 
of  said  sums  so  found  to  be  owing  to  them,  and 
has  ordered  that  in  the  event  of  so  much  of  said 
lots  as  may  not  be  necessary  for  the  purposes 
of  said  railway  company  being  sold  and  prov- 
ing insufficient  to  pay  said  claims,  then  that  the 
whole  of  said  railway  be  sold  to  pay  the  same; 
and  it  further  appearing  to  this  court  that  the 
portion  of  said  lots  not  necessary  for  the  pur- 
poses of  said  railway  are  insufi3cient  to  pay  said 
claims,  and  that  an  order  of  sale  has  been  is- 
sued by  said  superior  court  directing  the  ap- 
praisement and  sale  of  the  whole  of  said  rail- 
way, and  that  said  parties  are  proceeding  to 
bring  the  same  to  sale  in  pursuance  thereof; 
and  it  further  appearing  to  tlie  court  that  such 
sale  would  be  contrary  to  the  best  interests  of 
all  concerned,  and  that  it  is  necessary  to  the 
operation  of  said  road  by  the  receiver  hcreto- 
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fore  appointed  herein  that  said  proceedings  to 
sell  should  be  stopped;  and  it  further  appear- 
ing  to  the  court  that  said  parties  are  willing  to 
have  so  much  of  said  lots  as  are  not  necessary 
for  railroad  purposes  sold  by  the  master  com- 
missioner appointed  by  said  su]>erior  court  in 
said  cause,  and  the  proceeds  arising  therefrom 
credited  upon  the  certificate  of  indebtednesf 
hereinafter  provided  to  be  issued  to  them,  and 
to  accept  as  full  satisfaction  of  all  their  re- 
maining rights  under  said  decree  (and  enter  sat- 
isfaction of  the  same  and  convey  said  right  of 
way  to  said  railway)  certificates  of  indebted- 
ness,  to  be  issued  by  the  receiver  herein,  bear- 
ing interest  at  the  rate  of  six  (6)  per  cent  per 
annum  and  payable  when  the  said  railroad 
shall  be  sold  by  the  order  of  this  court  herein, 
unless  sooner  paid  out  of  the  earnings  from  the 
operation  of  said  road  or  otherwise,  as  the  court 
may  order,  provided  the  same  be  made  a  first 
lien  upon  said  road,  except  only  such  other  cer- 
tificates as  the  court  may  find  it  necessary  to 
issue,  with  all  which  they  shall  be  of  equal  pri- 
ority: 

"Now,  therefore,  in  consideration  of  the 
premises,  it  is  ordered  by  the  court  that  the 
master  commissioner  in  said  case  in  said  su- 
perior court  be  authorized  to  proceed  and  sell 
under  his  order  said  outlying  strips  which  were 
found  not  to  be  necessary  for  said  right  of  way. 
and,  after  paying  the  costs  of  said  action  and 
taxes,  to  apply  the  balance  of  the  purchase 
money  on  said  certificate  and  pay  the  same  to 
said  Seasongoods  and  Stall. 

"And  by  agreement  it  is  ordered  that  in  the 
event  that  said  case  in  said  superior  court  shall 
be  taken  to  the  Supreme  Court  of  Ohio  by  mo- 
don  for  leave  to  file  within  thirty  (80)  days,  and 
leave  shall  be  granted  and  bond  given,  then 
said  certificate  to  be  returned. 

'^Nothing  herein  contained  shall  prejudice 
the  right  of  defendant  to  prosecute  a  proceed- 
ing in  error  in  the  Supreme  Court  of  Ohio  with- 
in said  thirty  (30)  davs. 

"And  it  is  orderea  by  the  court  that  W.  J. 
Craig,  receiver  herein,  be,  and  he  hereby  is, 
authorized  and  directed  to  issue  to  said  Jacob* 
Seasongood,  Louis  Seasongood,  and  Bernard 
G.  Stall  his  certificate  of  indebtedness  in  the 
sum  of  twenty-five  thousand  one  hundred  and 
seventy-six  and  ^  ($25,176.20)  dollars,  that 
being  the  total  amount  of  the  said  claims  on  thia 
8th  day  of  December,  1883,  and  bearing  inter- 
est at  the  rate  of  six  per  cent  (6)  per  annum 
from  date  and  payable  on  or  before  one  year 
after  date  to  the  order  of  said  parties,  said  cer- 
tificate to  be  equal  in  priority  with  all  other 
certificates  that  may  be  issued  herein,  but  to  be 
prior  to  all  other  liens  and  to  be  paid  first  upon 
sale  of  this  road,  and  the  same  to  deliver  to  said 
parties  upon  the  entering  by  them  of  satisfac- 
tion of  all  their  claims  under  said  iudgment 
and  decree  in  said  superior  court,  ana  the  exe- 
cution and  delivery  by  them  .of  a  proper  deed 
of  conveyance  of  saui  lots  to  said  Cincinnati 
Northern  Railway  Company;  and  it  is  further 
ordered  that  upon  the  consummation  thereof 
the  said  The  Cincinnati  Northern  Railway 
Company  shall  stand  subrogated  to  all  the 
rights  the  said  ^rties  had  against  the  said  The 
Miami  Valley  Narrow  (>auge  Railway  Com- 
pany and  the  stockholders  thereof." 

Jacob  Seasongood  having  died,  the  court,  by 
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4IQ  order  made  February  12,  1884,  directed  the 
receiver  to  issue  the  certificate  provided  for  in 
the  previous  order  to  Lewis  Seasongood,  and 
Bernard  Q.  Stall,  survivors,  "u]x>n  the  same 
terms  and  conditions  named  in  said  original  or- 
der." 

On  the  20th  of  November,  1885,  the  follow* 
Ing  order  was  made: 

1489]  "^t  appearing  to  the  court  from  the  report 
of  the  master  commissioner  of  the  sale  of  the 
dnciunati  Northern  Railroad  that  there  are 
sufficient  of  the  proceeds  of  said  road  to  pay 
the  full  amount  of  the  claim  of  J.  and  L. 
Beasongood  and  Stall  aud  interest,  for  which 
ft  receiver's  certificate  was  issued  to  Lewis  Sea- 
songood  and  B.  G.  Stall,  survivors  of  Jacob 
Seaiongood,  after  paying  all  other  certificates 
of  the  receiver  of  said  Cincinuati  Northern 
Railroad  Company;  that  said  money  renudns 
unpaid;  that  since  said  decree  ordering  said  cer- 
tificate to  be  issued  said  B.  G.  Stall  and  said 
Jacob  Seasongood  have  died,  leaving  said  Lewis 
Seasongood  fie  sole  survivor;  that  the  certifi- 
cate was  issued  to  Lewis  Seasongood  and  B. 
O.  Stall  as  survivors  after  the  death  of  said 
Jacob  Seasongood,  and  that  out  of  the  proceeds 
of  sale  of  Mdd  ouUying  strips  of  land  od  July 
8th,  1884,  there  was  paid  to  said  Lewis  Season- 

food  and  B.  G.  Stall,  survivors,  the  sum  of 
625.88,  which  is  all  that  was  left  after  paving 
the  costs  of  said  action  in  the  Superior  dourt 
of  Chicinnati  and  some  taxes  on  said  strips, 
which  should  be  credited  as  of  that  date  upon 
aaid  certificate,  which  leaves  a  balance,  with 
interest'  computed  to  November  12th,  1885,  of 
$27,562.00  due  and  owins  on  said  decree: 

"It  is  therefore  orderea  by  the  court  that  the 
purchasers  of  said  railroad  pav  to  the  clerk  of 
this  court  said  sum  of  $27,562.90,  with  interest 
from  November  12th,  1885,  until  paid,  and  that 
said  clerk  pay  forthwith  to  said  Lewis  Season- 
good,  survivor,  said  sum  of  $27,562.90,  and  un- 
til so  paid  he  is  entitled  and  shall  be  paid  by 
said  clerk6  per  cent  interest  thereon  from  Nov- 
ember 12th,  1885. 

"It  appears  further  to  this  court  that  said 
case  in  said  Superior  Court  of  Cincinnati  was 
not  carried  to  the  Supreme  Court  of  Ohio. 

"Thereupon  the  Central  Trust  Company, 
complainant,  prays  an  appeal  in  open  court  of 
this  cause  to  the  supreme  court,  and  this  court 
grants  the  appeal  and  fixes  the  amount  of  bond 
at  double  the  amount  of  said  claim  and  inter- 
est, to  wit,  fifty  five  thousand  and  five  hundred 
dollars,  which  bond  shall  operate  as  a  super- 
sedeas of  this  order  and  decree." 

It  appears  from  the  record  of  the  case  in  the 
[400]  Superior  Court  of  Cincinnati  that  the  parts  of 
the  lots,  ascertained  not  to  be  necessary  for  the 
roadway,  were  sold  by  the  commissioner  of 
that  oourt,  one  bringing  $861  and  the  other 
$201,  and  that  the  sale  was  confirmed  June  17, 
1884. 

On  the  29th  of  March,  1884,  a  decree  of  fore- 
closure and  sale  was  entered  in  the  oourt  below, 
and  pursuant  thereto  the  Cincinnati  Northern 
Railway  was  sold,  on  the  27th  of  June,  1^. 
It  brought  the  sum  of  $200,000,  which  was 
less  than  its  value,  the  purchasers  being  the 
bondholders  represented  by  the  Central  Trust 
Company.  It  is  stipulated  by  the  parties  that 
the  portion  of  the  proceeds  of  the  sale  which 
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by  the  order  of  November  20,  1885,  was  di- 
rected to  be  paid  to  the  appellees,  would  othei^ 
wise  go  to  the  appellant. 


MessTB.  Wm,  M.  Banuey  and 
Maxwell.  Jr.^  for  appellant 

and  J.  a.  Jordan,  for  appellee: 

Where  a  vendor  has  a  lien  upon  property 
which,  by  agreement,  has  gone  into  the  posses- 
sion  of  a  railroad  company  and  become  a  pari 
of  its  roadbed,  he  may  have  one  of  two  rem- 
edies: he  may  either  have  specific  performance 
decreed,  or  else  may  establish  Us  lien,  and 
have  a  sale  of  the  whole  road. 

Munn$  V.  Isle  qf  Wight  jS.  Cb.  L.  R  5  Ch. 
App.  414,  L.  R.  8  £q.  658;  Earl  8t.  Qermaru 
V.  Oryital  Palace  -B.  a>.  L.  R  11  Eq.  568; 
Keane  v.  Athenry  dhE.J.R  Co.  19  Week.  Rep. 
48,  818;  Walker  v.  Ware  R.  Co.dS  Beav.  52; 
Biehopof  Winchester  v.  Mi&RantsE.  Oo.L,R, 
5  Eq.  17;  Wing  v.  Tottenham  d  K  J,  R,  Oo. 
L.  R  8  Ch.  740;  AUgoody.  Merrybent  A  D.  B. 
Co.  L.  R.  88  Ch.  Div.  571. 

The  Northern  Railwav  Companv  could  ac- 
quire no  property  in  the  lots  owned  by  the  ap- 
pellee's predecessors,  except  under  the  couai- 
tions  of  the  contract  under  which  possession 
had  been  originally  taken. 

Pfeifer  v.  Sheboygan  d  F,  du  L.  R  Oo.  18 
Wis.  155;  Fries  v.  Southern  Pa.  221  Ob.  85  Pa. 
78. 

Mr.  Jtistice  TLmxlaM  delivered  the  opinion    [4911 
of  the  court: 

The  motion  of  appellee  to  dismiss  this  appeal 
is  denied.  If,  as  contended  by  him,  the  order 
of  December  8,  1888,  wbb  one  from  which  an 
appeal  would  lie,  the  appeal  prayed  and  allowed 
on  the  20th  of  November,  18^,  would  brinf 
that  order  before  us;  for,  although  the  bona 
required  by  the  court  was  made  to  operate  as  a 
supersedeas  only  of  the  order  of  the  latter  date, 
the  appeal  asked  and  granted  vras  "of  this 
cause,  that  is,  of  the  wnole  cause  as  far  as  it 
had  then  progressed. 

Conceding  appellee's  lien  on  the  lots  to  be 
prior  to  its  uen  on  so  much  of  the  railroad  as 
crossed  those  lots,  the  appellant  denies  that 
appellee  had  a  lien  upon  the  entire  road  of  the 
Cincinnati  Northern  Railway  Company.  Tlie 
proceeds  of  the  sale  of  the  whole  road,  it  is  in- 
sisted, must  be  distributed  between  the  appel- 
lant and  the  appellee,  upon  the  basis  of  the  pro- 
portionate value  of  the  parts  upon  which  their 
respective  liens  rested;  not  necessarily,  the 
mathematical  proportion  of  the  three  hundred 
and  twen^  feet  of  the  railroad  covering  the 
lots  in  question  to  the  entire  length  of  the  road, 
forty-two  miles,  but  in  the  proportion  oi  the 
fair  value,,  all  things  considered,  of  the  former 
to  the  latter. ,  The  precise  mode  of  ascertain- 
ing this  YslnS  was  not  suggested  in  the  argu- 
ment. 

We  are  of  opinion  that  the  appellant  is  not 
in  a  condition  to  raise  the  question  just  stated. 
It  was  a  partv  to  the  suit  in  the  state  court,  the 
decree  in  which  provided  for  a  sale  of  the  entire  [  492  ] 
road,  in  the  event  the  sum  found  to  be  due  the 
present  appellee  was  not  paid  by  the  sale  d 
such  parts  of  the  lota  in  question  as  were  not 
needed  for  the  railroad.  That  decree,  even  if 
erroneous,  was  binding  upon  all  the  parties  to 
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the  fnlt  la  whldt  It  wu  rendered,  until  modi- 
fied or  revened  by  the  Supreme  Court  of  Ohio. 
It  wu  not  open  to  collateral  attack  b;  env  of 
tlioee  partiea  in  a  Mpvate  SDit  bronriit  bj  tbem 
Id  tbe  Circuit  Conrt  of  the  Ualted  Stales  afm 
tlie  JnrlMiiction  of  tbe  Male  court  attacbed. 
Ho  or4»t  In  the  former  court  coold  interfere 
with  or  fiupend  the  eale  which  the  elate 
court  had  directed  to  be  made.  Tbe  only 
wa;  ie  which  such  BaBpeuioo  could  hare 
been  effected  was  by  means  of  an  enange- 
ment  that  would  be  astUfaclory  to  tbe  prexent 
appellee,  in  wboee  behalf  the  Mate  court  bad 
tvdered  a  sale  ot  tbe  entire  road.  The  order 
made  In  tbe  circuit  court  on  tbe  Btb  of  Decem- 
ber, 1888,  shows  upon  Its  face  that  that  court 
was  informed  as  to  tbe  exact  relation  of  tbe 
parties  to  tbe  suit  In  'the  state  court.    It  de- 


entire  road,  under  the  order  of  tbe  state  court, 
"would  be  contrary  to  the  beat  folerests  of  all 
concerned,"  and  tbat  it  was  necessary  to  the 
operation  of  tbe  road  by  the  receiver  of  tbe  cir- 
cuit court  that  the  proceeding!  In  the  stale 
court  for  a  sale  be  stopped.  Tbe  mode  adopted 
to  effect  tbat  end  Is  indicated  in  the  abore 
order.  We  need  not,  however,  atop  to  Inquire 
whether  it  was  proper  for  tbe  circuit  court  to 
issue  receiver's  certlflcates  for  claims  of  tbe 
character  of  thoae  held  by  tbe  appellee.  Upon 
tbat  aublect  we  eipreas  so  o[riiilon.  We  are  re- 
lieved of  any  duty  to  consider  tbat  queeUoii, 
because  It  Is  a|)parent  tbat  the  order  ot  Decem- 
ber 8, 1888,  was  the  result  of  an  agreement  or 
■rra^ement  between  tbe  appellee  and  tbe  Cen- 
tral Trust  Company— the  latter  representing  in 
this  cause  tbe  holders  of  bonds  secured  by  tbe 
mortgage  of  NoTember  17,  1800— and  also  be- 
cause of  tbe  surrender  by  tbe  appellee,  in  con- 
slderatioD  of  the  receiver's  certiflcate  for  tbe 
amount  of  bis  claims,  of  tbe  rights  accorded  to 
blm  by  tbe  decree  in  the  alala  court  The  ap- 
pellee cannot  be  restcoed  to  his  rights  under 
tbe  decree  of  the  state  court,  and  it  would  be 
[493)  Inequitable  to  permit  the  appellant,  represent- 
ing tboae  who  pnrcbased  the  property  under 
the  decree  at  toe  circuit  court,  now  to  raise 
any  question  as  to  the  valldltyot  the  receiver's 
certiflcatea,  wbidi  It  agreed  might  be  issued  to 
tbe  appellee.    It  remained  quiet  for  neariy  two 


those  it  represented,  before  making  an  issue  ae 
to  tbe  propria  or  valid]?  of  the  order  ot  D» 
camber  8,  ISW.  Tbe  bondhcdden  are  con- 
cluded, under  tbe  circumstances  disclosed  in 
tbe  record,  by  what  tbelr  representative  did, 
or  assented  to  being  done,  in  otdei  to  induce 
the  appellee  to  surrender  tbe  rights  secured  bj 


tbe 


ejudgment  of  the  state  ootut. 
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iview,  b 
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k  limited  to  questions  ol  law  sp- 
BOf  tlie  reoord,  anddoiaiioteK 
fact  or  discretion, 
aw  arlslns  from  Uie  trial  of  an 
tbemada  partof  the  reoord  by 
unless  tbe  trtal  Is  by  Jury,  or  br 
ue  waiver  lowrltmsrora  Jury 

1  Is  br  rule  ot  oourt  and  oonsent 
.  refeiee  or  arbitrator,  no  quea- 
nvle  wed  on  error,  except  w  be 
br  blm  support  the  Jud^nu 


, lo  waiver  of  a  Jury 

I  tried,  by  Moaent  ot  the  panUs, 
t  obambera, Buoh  trial  la  neltlier 
'  a  trial  by  (be  oourt.  but  a  trial 
eieree,  and  tbe  bUI  of  exceptions 
alls  irregular,  and  tl)e  facts  and 
nin  oannot  ba  recaided  or  n- 


Af- 

Hr.  JiutUt  OrKr  > 

I  brought  two  actions  against 

les  in  tbe  Circuit  Court  of  tbe 

■  (he  Northern  District  of  New 
1  the  complaint  in  cncb  action 
izen  of  the  State  ot  New  Jer- 
idant  was  a  municipal  corpo- 
tate  of  New  York;  tbat  the 
Tibed  to  the  stoct  of  tbe 
lleiown  Railroail  Company, 
Dds,  with  coupons  for  ioter^ 
rment  thereof,  in  accordance 
'  New  Tork  of  1669,  chapter 
itain  of  those  coupons  passed 
■n  and  tiecame  tbe  property  of 
ood  faitb  and  for  a  valuable 
id  psvmeot  thereof  was  duly 
laturity  and  refused.  The 
h  Judgment  wai  asked  in  tbe 
^,700  and  interest,  and  in  the 
,0U  and  interesL 
to  each  complaint,  the  defend- 
t  it  was  a  municipal  corpora- 
of  New  York,  but  denied  all 
Ions  ot  tbe  complaint,  and  al- 
iip<»is  sued  on  were  Itt  fact  tbe 
ms  of  New  York,  In  whose  be- 
■se  benefit  the  sction  was  pros- 
be  time  of  its  commeocemeot 


_  _.  brought  by  residents 
Fthe  defendant  town  against 
tie  bonds  and  coupons,  to  re- 
□sfer  and  collection,  on  the 
were  illegal  and  void;  and 

held  any  of  the  coupons  he 
mt  coosideratioD,  uid  for  tbe 
and  nuUifylDg  tbe  effect 

at  might  be  recovered  la 
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tion  in  the  Circuit  Court  of  the  United  States. 

The  subflequent  proceeding,  as  shown  by 
the  record  transmitted  to  this  court,  were  as 
follows: 

1st.  An  order,  filed  June  18,  1884,  for  trial 
before  the  District  Judge  at  chambers,  in  these 
words: 

"  At  a  stated  term  of  the  Circuit  Court  of  the 
United  States  of  America  for  the  Northern  Dis- 
trict of  New  York,  in  the  Second  Circuit,  held 
at  Canandaigua,  on  the  18th  day  of  June,  A. 
D.  1884. 

"Present:  The  Honorable  A.  C.  Coze» 
Judge, 

"  Albert  Slauson  against  The  Town  of  An- 
des.   No.  2512. 
"  Albert  Slauson  against  The  Town  of  An- 
des.   No.  25ia. 

"•These  actions  having  been  each  moved  for 
trial  on  the  part  of  the  plaintiffs  therein  at  this 
term  of  court,  and  appucation  for  a  postpone- 
ment having  been  made  on  behalf  of  the  defend- 
ant, it  is  now,  at  the  suggestion  of  the  court 
and  by  consent  of  parties,  ordered  that  the  said 
actions  pass  said  term,  and  be  tried  before  Hon. 
A^  C.  Coze,  at  his  chambers  at  Utica,  without 
a  jury,  with  the  same  force  and  effect  as  if 
tried  at  a  circuit  term  of  this  court,  such  trial 
to  be  had  within  two  weeks  after  the  first  day 
of  September  next,  at  a  time  to  be  fixed  by  the 
judge,  unless  the  parties  shall  agree;  and  if 
it  shall  appear  to  said  judge  upon  such  trial  that 
there  are  questions  of  fact  arising  upon  the  is- 
sues therein,  the  same  are  to  be  submitted  to  a 
Jury  at  the  November  Term,  provided  the  said 

Suestions  of  fact  are  of  such  a  character  that 
le  judge  would  submit  them  to  a  jury  if  one 
were  present;  and  that  no  further  notice  of 
trial  is  required.  Alfred  C.  Coxe." 

2d.  and  8d.  Two  orders,  each  entitled  "  At 
a  stated  term  of  the  Circuit  Court  for  the 
Northern  District  of  New  York,  held  at  Utica 
on  October  1,  1884,  Present  Hon.  A.  C.  Coxe, 
Jvdge"  and  signed  by  him,  and  reciting  the 
trial  of  the  two  actions  together  by  consent  of 
parties  before  him  at  his  chaml>er8  in  Utica — 
the  one,  an  oi*der  filed  November  15, 1884,  for 
the  consolidation  of  the  two  actions;  and  the 
other,  an  order  filed  December  4, 1884, by  which 
the  judge  made  a  general  finding  for  the  plaint- 
iff iipon  the  facts,  and  found  that  in  the  con- 
solidated action  there  was  chie  to  the  plaintiff 
from  the  defendant  the  sum  of  $5,816.^  (being 
the  aggregate  of  the  sums  due  in  both  actions 
at  the  day  of  trial,  October  1,  1834),  with  in- 
terest, and  directing  judgment  for  the  plaintiff 
accordingly,  with  costs. 

4th.  The  judgment  of  the  court,  enrolled 
and  signed  by  the  clerk  December  18,  1884,  by 
which,  after  reciting  the  bringing  of  the  two 
actions,  the  order  and  stipulation  of  June  18, 
1884,  the  trial  of  the  actions  accordingly  before 
the  judge  on  October  1,  1884,  the  order  of  con- 
soliaatibn,  and  the  judge's  finding  as  aforesaid, 
it  was  adiudged  that  the  plaintiff  recover  of 
the  defendant  the  said  sum  of  $5,316.46,  with 
interest  from  the  day  of  trial,  amounting  to 
$64.68,  and  costs  taxed  at  $260.70,  amounting 
in  the  aggregate  to  $5,641.84. 

5th.  A  bill  of  exceptions,  signed  and  sealed 
by  the  judge  October  18,  1885,  and  filed  Octo- 
ber 21,  186»,  referring  to  the  order  of  June  18, 
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1884,  and  stating  that  tbe  actioM  were  after- 
wards brought  on  for  trial  together  by  consent 
of  parties  before  the  judge,  without  a  jiry,  at 
his  chambers  hi  Utica,  on  October  1, 1884;  set- 
tine  forth  in  foil  the  evidence  introduced  by 
both  parties  at  the  trial;  and  stating  that  the 
defendant  excepted  to  the  admissioa  of  speoiilc 
portions  of  the  plaintiff's  evidence,  and  asked 

Jermission  under  the  stipulation  and  order  of 
une  18,  1884,  to  submit  to  a  iur|r  the  ques- 
tions of  good  faith  and  of  the  cdfluaive  tranafei 
of  the  coupons  in  suit  and  of  the  ownership 
thereof,  and  that  the  motion  was  denied,  and 
exception  taken  bv  the  defendant  to  the  deni^, 
as  well  as  to  the  judge's  final  decision,  order 
and  finding. 

6th.  The  opinion  of  the  judge  in  favor  of 
tbe  plaintiff,  endorsed  "Decision.    Filed  No- 
vember 12.  1884." 
The  defendant  sued  out  this  writ  of  error. 

Mr,  I*  H«  Blaynard,  for  plaintiff  in  error: 

Defendant  is  not  a  bcnm  JUe  holder  of  the 
bonds  and  coupons  in  suit 

South  OUawa  v.  JPerkim,  94  U.  a  962  (24: 
155);  Pendleton  Co,  v.  Amu,  80  U.  8.  18  Wall. 
297(20: 579);  Kenioott  v.  Wayne  Oo.  83  U.  S.  1» 
Wall.  452  (21:819);  8t,  Joseph  Ta>p,  v.  i^m, 
88  U.  8. 16  Wall.  644(21: 828);  CoUnnay,  Bata, 
92  U.  S.  484(28:579);  McOlure  v.  Oxford  Twp, 
94  U.  S.  482  (24: 129);  OodtnY,  Dauem  Oq,  102 
U.  S.  634  (26:268);  Anthonff  v.  Jatper  Co,  101 
U.  8.  696  (25:1007);  £fo/v.  Jatpar  Co,  110  U. 
S.  58  (28: 68);  Bteuwrt  v.  Landng,  104  U.  8. 
505  (26:866);  8mUh  y,  Sae  Co,  IS  U.  8.  11 
Wall.  189  (20: 102);  Onxk^  t.  Cansadea,  1^ 
Fed.  Rep.  582. 

There  are  no  recitals  in  the  bonds  which  es- 
top the  plaintiff  in  error  from  alleging  the  want 
of  jurisdiction  of  the  county  judge  to  act  in 
the  matter. 

Warren  Co.  t.  Marw,  97  U.  8.  104  (24:  980); 
Buchanan  t.  LikhfM,  102  U.  8.  278  (26: 138); 
Independent  School  Diet.  v.  Stone,  106  U.  8. 188 
(27: 90);  CarroU  Co,  v.  Smith,  11 1  U.  8. 556(28: 
517);  liaviem  Co.  v.  Dickinson,  117  U.  8.  657 
(29: 1026);  Northern  Nat,  Bank  v.  Porter  Tmp, 
110  U.  8.  608  (28:258);  BisBon  Oo.  v.  Field,  111 
U.  8.  88  (28: 360). 

The  payment  of  interest  upon  the  bonds  by 
means  of  foroed  tax  levies  upon  tbe  taxable 
property  of  the  town  does  not  estop  plaintiff 
rrom  now  insisting  upon  their  iavaJiaity.  the 
defect  in  their  issue  being  such  that  all  peraoos 
are  chargeable  with  notice  tiiereoL 

Purdp  V.  Laneing,  128  U.  8.  557  {ante,  531); 
Oowdreyy,  Oaneadea,  16  Fed.  Rep.  532:  Thorn- 
ae  V.  Laneing^A.  Fed.  Rep.  618. 

Mr,  John  B*  Gleasim*  for  defendant  in 
error: 

The  full  and  abundant  reoognition  of  the 
validity  of  these  bonds  by  the  'Town  of  Andes, 
evidenced  by  its  receipt  and  retention  of  the 
stock  in  the  railroad,  and  by  the  payment  of 
interest  upon  the  bonds  for  ten  years,  and  by 
the  payment  of  a  portion  of  the  principal  is  a 
complete  estoppeL 

Rush  V.  Mento,  18  Fed.  Rep.  62;  WMHnq  v. 
Potter,  18  Bhitchf.  165;  Oswego  First.  Nat, 
Bank  v.  Woleott,  19  Bktchf .  370;  Calhoun  v. 
Delhi  dM,R,Oo,2S  Hun,  879,  39&-402;  1  Dil 
Ion,  Mun.  Corp.  p.  5^;  Cskmav.  Eaws,  92 U. 
S.  484  (23: 579);    MouUrU  Co.  Y.  Boekingkmm 
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Sen.  Bank.  OS  U.  8.  681  (2S:<S1);  Mar^  t. 
O«i0«<>,  03  U.  a.  637  (23:  74%  Dougla*  Oo.  V. 
BMa,  9i  U.  B.  104  (24:  46);  JFwavuiega  v.  Ay- 
iing.  eo  U.  S.  112  (3S:4T0);  Oal/ioiin  Co.  v. 
GaUrraith,  99  U.  8.  314  (2S:410I;  Brooldm  r. 
.<SKna  Z.  Jm.  a>.  M  U.  8.  863  (25: 416);  #tJwn 
T.  Salamanat,  BB  U.  a  409  (26:880);  Orbofu 
T.  Ha«,  99  U.  8.  676  (25:401):  ijiOMT,  Jfi.li- 
wn,  99  U.  8.  684  (26:461):  Dm^^  t.  iU« 
Cb.  101  U.  S.  677  (aS:»6»;  MarOtaU  (h.  t. 
&:i«n«k,  72  n.  S.  6  Wtll.  772  (IS:  656);  Jfarv^ 
T.  AfOon  Oi.  77  U.  a  10  WmlL  S76  (19: 1040). 

Purchaaeis  of  negotiable  wcurltk*  an  oot 
chargeable  with  conatmctive  notice  of  Ibe  pen- 
dency of  a  luit  affecOog  the  title  or  TBUdity  of 
the  lecuritles. 

Warrm  Go.  T.  Mareg,  97  O.  8,  96(24:977); 
CarnU  Co.  y.  BmiA,  HI  U.  8.  656  (28: 617); 
Seolland  Co.  w.  EOt,  112  U.  S.  1B8  (28: 693). 

'  Mr.  Jvttiee  Ormjr  dellTerad  the  opinion  of 
the  court: 

The  autboritT  of  thit  court  to  review  Uia 
Judgmeofs  of  the  circuit  conrt  by  bill  of  ei- 
cepuons  and  writ  ol  em>r  is  regulated  ezclu- 
■ivelj  b;  theACi  of  CongresB  and  the  practice 
at  the  courts  of  the  Uolud  Slaiee  without  re- 
gard to  the  Btatntei  of  the  Slate  or  the  practice 
of  its  courts.  OhaUaugay  Co.  Pctilionfr,  128 
U.  8.  544  [anfe.  608].  The  right  of  review  U 
limited  to  questions  of  law  appearing  on  the 
face  of  the  record,  and  does  not  extend  to  mat- 
ters of  fact  or  of  dlKretion;  questions  of  law 
arising  upon  the  trial  of  an  issue  of  fact  cannot 
be  made  part  of  the  record  by  bill  of  excep- 
tkins,  onlGM  the  trial  is  by  jury,  or  tiy  the  court 
after  due  waiver  in  writing  of  a  Jury  trial;  and 
when  the  trinl  is  by  rule  of  court  and  coosent 
of  parties  before  a  referee  or  erbitralor,  noquea- 
tioo  of  law  con  be  reviewed  on  error,  except 
whether  the  facts  found  bv  him  support  the 
tadKinent  below.  Campbdt  v.  B<^/nav,  62 
n.  8.  31  How.  228  £16: 961;  Bond  v.  DtuHn, 
118  D.  B.  «04.  606  [38:880];  Biin»  v.  Cmtrai 
rermont  R  Co.  118  U.  8.  1S2  [30:198]. 

In  the  present  case,  there  was  do  demnmr. 
or  case  stated,  or  special  verdict,  or  flndiog  of 
facts  by  the  court  or  liy  a  referee,  presenting  a 
pure  questloD  of  law.  Bui  the  pleodingt  pre- 
sented issues  of  fact  which,  in  the  legal  aed 
icgulai  oourio  of  proceeding,  could  be  tried  by 
a  Jdiy  only,  and  at  a  atated  term  of  (he  court, 
unleat  the  parties  either  in  witting  waived  a 
jury  and  submitted  the  case  to  the  court's  decl- 
•ion,  or  ebe  agreed  that  the  case  (hooMlM  tried 
and  determined  by  a  referee.  There  was  do  wai- 
ver of  a  Jury  trial  and  aabmisslan  of  the  de- 
tennlnation  of  all  Issuea  of  fact  to  the  courL 
But  the  case  was  tried  by  consent  of  the  par- 
tiea  before  the  judge  at  chamben  under  an  or- 
der providing  Uiat  It  should  be  so  tried,  and 
thst  "If  it  shall  appear  tothe  judge  upon  such 
trial  that  there  are  questions  of  fact  aiuing  up- 
on the  iasaea  therein,  of  such  a  character  that 
tbe  judge  would  sutnnlt  them  tothe  Jury  if  one 
were  preaent,"  they  should  be  sabmltled  to  a 
jury  at  tbe  next  term  of  the  conrt;  and  the 
only  finding  of  tbe  judge  was  a  general  flnd- 
ing  for  tbe  plaintiff. 

The  trial  thus  ordered,  consented  to  and  had, 
was  neither  a  trial  by  jury,  nor  a  trial  by  the 
court.  In  accordance  with  the  Actsof  Coegress, 
bnl  was  a  trial  by  the  judge  as  a  referee.  Tbe 
ISO  L'.  8. 


trial  deriving  its  whole  efflcsCT  from  tbeoMi- 
■ent  of  the  partlea,  tbe  bill  of  exceptions  al- 
lowed at  that  trial  was  irregular  and  uoavaillng, 
and  the  facts  stated  In  that  tiill  of  ezceptiona 
cannot  be  regaided,  noi  the  ruUDgs  slated  Ibera- 
in  reviewed,  fay  thit  oourt  As  the  qneattow 
argued  by  tbe  plaintlS  in  error  do  oot  appear 
of  Koord  independently  of  tbe  tdU  of  exoap- 
tlou,  this  court  has  no  authority  to  paH  upon 
them,  and  no  error  Is  shown  in  the  judgment 
afterwards  rendered  by  the  circuit  court. 
OampbM  v.  Boj/rtMt,  above  died;  iMtiu  t, 
LfOM  Bank.  19  Blatcbf.  279. 
Jvdgmmt  ^gktm^d. 


J.  FRIEDLANDSat  bt  ai..,  Rjfk.  in  Brr.. 


(Bee  8.  a  Bepoiter's  ed.  4U-eaj 

Bailrood  eompany  not  bound  by  biU  ef  lading 
ittaai  by  it*  i^mt  for  good*  vet  thijtpai— com- 
mon earrter,  Mftdtt  nit  liable — emnpany  net 
Mlajtptd  to  deny  agenSt  net — n«t  toat/paivf' 
oftnt—rigMi  of  iniwofnl  aw^M*- 


rsiMhelt«iuBatanoe%lsnot 

eetooped  (ram  daoylnff  that  It  had  olotlied  suob 
Bsent  with  apparent  autborlty  to  do  an  act  outside 
tbe  soopa  ol  bis  emplojiDent  and  ot  Its  own  busl- 
neai;  toe  am>t  was  not  the  ooDpanr^  acant  m  tha 

1.  Although  fraud,  perwtnited  ibrouvh  the  do. 
Tloe  of  a  false  bill  or  huuDB,  may  work  lojurr  to 
an  innocent  paitr,  tills  oatmot  be  lediwead  br  a 


IN  ERROR  to  the  Circuit  Oourt  of  the  United 
Slates  for  tbe  Eastern  District  of  Teza*, 
to  review  a  judgment  for  defendant  In  an  ao- 
tioD  to  recover  for  the  noadeliverj  of  gnoda 
named  in  an  alleged  bill  of  lading  of  which 
the  plaintiffs  were  assignee!  for  value.  Af- 
firm^. 


Oalveaton,  against  the  Teiaa  and  Pacillc  B 
way  Compaoy,  to  recover  for  the  nondelivery 
of  certain  cotton  named  in  an  alleged  bill  of 
lading  hereinafter  described,  of  which  th^ 
claimed  to  be  asdgnees  for  value,  their  peti- 
tion, after  counting  upon  said  bill  of  isaing, 
thus  continuing: 

"  That  the  said  defendant,  fraudulently  con- 
triving to  avoid  its  llahliity  to  these  plaintiffs, 
pretends  sod  alleges  thai  the  said  cotton  was 
Ml 
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not  80  deUyered  as  in  and  by  said  bill  of  lading 
is  recited  and  acknowledged,  but  that  the  said 

[417]  bill  of  lading  was  executed  without  the  receipt 
by  its  said  agent  of  any  of  said  cotton,  all  of 
which  said  pretenses  on  the  part  of  the  defend- 
ant, plaintiffs  allege  are  untrue;  but  they  say 
that  eyen  if  it  be  true  that  no  cotton  was  deUy- 
ered to  said  defendant  as  in  and  by  said  bill  of 
lading  is  recited  and  acknowledged,  yet  is  the 
defendant  estopped  from  setting  up  that  fact 
in  defense  of  plaintiffs  cause  of  action  upon 
said  bill  of  lading,  because  these  plaintiffs  say 
that  the  said  bill  of  lading  was  executed  in 
form  negotiable  and  trans&rable  by  indorse- 
mentimder  the  usage  and  customs  of  merchants 
and  that  these  plaintiffs^  rel^ine  upon  the  ya- 
lidity  of  said  bill  of  ladmg  m  all  respects  and 
upon  the  facts  therein  stated,  that  said  cotton 
had  been  deliycred  to  said  defendant  as  afore- 
said, and  that  defendant  had  contracted  to  carry 
and  deliver  said  cotton  as  aforesaid,  adyanced 
to  the  said  Joseph  Lahnstein  and  paid  out  up- 
on his  order  ana  at  his  request  and  in  consid- 
eration of  his  said  transfer  of  said  bill  of  lad- 
ing to  these  plaintiffs  the  sum  of  eight  thou- 
sand dollars  on,  to  wit,  the  10th  day  of  No- 
yember,  1888,  and  that  said  payment  was  made 
and  advanced  upon  the  faith  of  the  recitals  and 
effect  of  said  bill  of  lading  as  a  contract  to  de- 
liver the  cotton  therein  mentioned  as  aforesaid, 
and  that  If  the  said  cotton  was  never  received 
by  defendant,  vet  ought  it  to  be  held  to  the 
terms  of  the  said  bill  of  lading  for  the  indem- 
nification of  these  plaintiffs  for  said  payment, 
with  Interest  thereon  from  the  date  thereof,  be- 
cause of  the  fraud  practiced  by  the  said  agent 
upon  these  plaintiffs  in  the  issuance  of  said  bill 
of  ladinff  in  the  ordinary  form  and  manner 
wherein  he  was  authorizca  by  the  defendant  to 
act,  and  defendants  are  estopped  to  deny  that 
said  cotton  was  received  as  against  the  claims 
of  these  plaintiffs  for  damages  on  account  of 
defendant's  failure  to  comply  with  said  bill  of 
ladinff  to  the  extent  of  eight  thousand  dollars, 
with  Interest  thereon,  at  the  rate  of  8  per  cent 
per  annum,  from  the  date  of  payment  thereof 
as  aforesaid;  and  If  it  be  true,  as  alleged,  that 
defendant  received  said  cotton  in  said  bill  of 
lading  mentioned,  then  plaintiffs  claim  of  de- 
fendant the  full  yalue  thereof,  to  wit,  the  sum 
of  fifteen  thousand  dollars,  with  interest  there- 
on from  and  after  the  6th  day  of  December, 
1888,  when  and  before  which  time  defendant 

[418]  should  haye  deliyered  said  cotton  under  said 
biH  of  lading,  according  to  the  true  intent  and 
meaning  thereof." 

Defendant  demurred,  and  also  answered,  de- 
nying "  all  and  singular  the  allegaUons  in  the 
petition  contained.  The  case  was  subseqently 
removed  to  the  Circuit  Ck)urt  of  the  United 
States  for  the  Eastern  District  of  Texas,  where- 
upon by  leaye  the  defendant  amended  its  an- 
swer by  adding  these  further  averments: 

"That  one  £.  D.  Easton,  on  the  6th  of  No- 
vember, 1888,  was  the  station  agent  of  defend- 
ant at  Sherman  Station,  in  Grayson  Ck>unty, 
Texas,  on  the  Eastern  Division  of  defendant's 
line  in  Texas,  and  that  as  such  agent  he  was 
authorized  to  reoeiye  cotton  and  other  freight 
for  transportation  and  to  execute  bills  of  lad- 
ing for  such  cotton  and  other  freight  by  him 
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received  for  the  purpose  of  transportation  bj 
defendant! 

*'  That  on  the  said  6th  day  of  November^ 
1888,  the  said  Easton,  combining  and  confed- 
erating with  one  Joseph  Lahnstein,  did  fraud- 
ulently and  collusiyely  sign  a  certain  bill  of 
lading  purporting  to  be  his  act  as  agent  of  de- 
fendant, whereby  he  falsely  represented  that 
defendant  had  receiyed  from  the  said  Joseph 
Lahnstein  two  hundred  bales  of  cotton  in  ap- 
parent good  order,  to  be  transported  from  Sher> 
man  to  New  Orleans,  La.,  and  did  deliver  the 
said  false  bill  of  lading  to  the  said  Joseph 
Lahnstein;  and  defendant  says  that  in  point  of 
fact  the  said  bill  of  lading  was  executed  by  the 
said  Easton  fraudulently  and  coUusively  with 
the  said  Lahnstein  without  receiving  any  cot- 
ton for  transportation,  such  as  was  represented 
Inaaid  bill  of  iading,and  without  the  expectation 
on  Uie  part  of  the  said  Easton  of  receivinff  any 
such  cotton;  that  the  said  pretended  mil  of 
lading  was  the  one  that  is  set  out  in  the  peti- 
tion of  the  plaintiffs  and  was  false,  fraudulent, 
and  fictitious,  and  was  not  executed  by  de- 
fendant nor  by  its  authority,  and  that  the  said 
Easton  only  had  authority  as  a^ent  aforesaid  to 
execute  ana  deliyer  bills  of  lading  for  freights 
actually  received  by  him  for  transportation." 

The  cause  was  submitted  to  the  court  for 
trial,  a  jury  being  waived,  upon  the  following 
agreed  statement  of  facts: 

"1st.  On  Noyember  16th,  1888,  at  Sherman 
Station,  in  Grayson  County,  Texas,  on  the 
Eastern  Division  of  the  Texas  and  Pacific  Rail- 
way Company,  E.  D.  Easton,  as[ent  for  the  de- 
fendant at  said  station,  executed  as  such  agent 
a  bill  of  lading,  of  which  a  copy  is  hereinuter 
given,  and  delivered  the  same  to  Joseph  Lahn- 
stein, the  person  named  in  said  bill  of  lading. 

"  2d.  That  said  Easton  was  at  the  time  and 
place  aforesaid  the  regularly  authorized  affeot 
of  the  defendant  for  tne  purpose  of  receiving 
for  shipment  cotton  and  other  freight  for  trans- 
portation by  defendant  over  and  along  its  line 
from  Sherman  Station  aforesaid,  and  Uiat  said 
bill  of  lading  was  in  the  usual  form  and  made 
out  upon  the  usual  printed  blanks  in  use  by 
said  defendant  at  said  station,  and  that  said 
Easton  was  authorized  by  said  defendant  to  ex- 
ecute bills  of  lading  for  cotton  and  other  freight 
by  him  received  for  the  purpose  of  tianspoita- 
don  by  the  defendant 

*'8d.  That  the  said  Joseph  Lahnstein  in- 
dorsed said  bill  of  lading  by  writing  his  name 
across  the  back  thereof  and  drew  a  draft  on  the 
plaintiffs  in  this  cause  ou  or  about  Noyember 
6th,  1888(of  which  draft  a  copy  is  hereinafter 
giyen).  for  the  sum  of  eight  thousand  dollars, 
payable  at  sight  to  the  order  of  Oliyer  &  Griggs, 
and  attached  said  draft  to  said  bill  of  lading  so 
indorsed,  and  on  or  about  Noy.  6th,  1883,  for- 
warded Uiesame  Uurough  said  Oliver  &  Grigga 
for  presentation  to  and  payment  by  the  plain- 
tiffs in  this  cause;  that  in  due  course  of  busi- 
ness Oliyer  &  Griggs  forwarded  said  draft, 
with  bill  of  lading  attached,  to  New  Orleans, 
where  the  same  was  presented  to  and  paid  by 
plaintiffs  on  or  about  November  10th,  1888* 

*'4th.  That  in  paying  said  draft  said  plain- 
tiffs acted  in  good  faith  and  in  the  usual  coum 
of  their  business  as  commission  merchants 
making  advances  UDon  shipments  of  cotton  to 
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them  for  nle,  and  without  any  knowledge  of 
any  fraud  or  misreprefientation  connected  with 
aaul  bill  of  lading  and  draft,  and  with  the  full 
and  honest  belief  that  said  bill  of  lading  and 
draft  were  honestly  and  in  good  faith  exe- 
cuted, and  that  the  cotton  mentioned  in  said 
bill  of  lading  had  been  in  fact  received  by  said 
defendant  as  represented  in  said  bill  of  lading. 
C4aO]  *'6th.  That  plaintiffs  had  preyiouslv  ptm 
one  or  more  drafts  upon  similar  bills  of  lading, 
signed  by  the  said  £aston  as  agent  aforesaid, 
for  cotton  shipped  them  by  said  Joseph  Lahn- 
stein,  for  sale  by  plaintiffs  as  commi»ion  mer- 
chants for  account  of  said  Joseph  Lahnstdn, 
and  that  the  cotton  so  previously  advanced  up- 
on was  received  by  plaintiffs  in  the  due  course 
of  transportation,  pursuant  to  the  terms  of  the 
bills  of  lading  upon  wbich  they  made  advances 
respectively,  and  the  bill  of  lading  of  Novem- 
ber 6th,  1^,  was  the  first  received  bj  plain- 
tiffs from  said  Lahnstein  and  not  fulfilled  by 
defendant. 

<'6th.  That,  in  point  of  fact,  said  bill  of  lad- 
ing of  November  6th,  1888,  was  executed  by 
said  £.  D.  Easton  fraudulently  and  by  collu- 
sion with  said  Lahnstein  and  without  receiving 
any  cotton  for  transportation,  such  as  is  rep- 
resented in  said  bill  of  ladine,  and  without  the 
expectation  on  the  part  of  uie  said  Easton  of 
receiving  any  such  cotton ;  that  said  Easton  and 
said  Lahnstein  had  fraudulently  combined  in 
one  other  case,  whereby  said  Easton  signed  and 
delivered  to  the  said  Lahnstein  a  similar  biU  of 
lading  for  three  hundred  bales  of  cotton  whidi 
had  not  been  received,  and  which  the  said  Eas- 
ton had  no  expectation  of  receiving,  the  latter 
named  bill  of  lading  having  been  given  early 
in  November,  1888,  but  that  plainUfb  in  this 
suit  had  no  knowledge  whatever  of  the  facts 
stated  in  this  (sixth)  (dause  until  after  they  had 
in  ffood  faith  paid  and  advanced  upon  the  bill 
ot  lading  sued  on  and  the  draft  thereto  at- 
tached, to  them  presented  as  aforesaid,  the  sum 
of  $8,000.00,  as  hereinbefore  stated. 

"7th.  That  the  cotton  mentioned  in  said  bill 
of  lading  (of  November  6tb,  1888),  had  the 
same  been  actuallv  received  by  defendant  and 
forwarded  to  pmintiffs,  would  have  been 
worth  largely  more  than  the  amount  so  ad- 
vanced by  said  plaintiffs  as  aforesaid— that  is 
to  say,  would  have  been  worth  about  |10,000. 
00,  and  that,  except  that  the  cotton  was  not  re- 
ceived nor  expected  to  be  received  by  said 
agent  when  said  bill  of  lading  was  by  him  ex- 
ecuted as  aforesaid,  the  transacUon  was,  from 
first  to  last,  customary  and  in  the  usual  course 
of  trade,  and  in  accordance  with  the  usage  and 
customs  of  merdiants  and  shippers  and  receiv- 
r^oi  1    «»  of  cotton. 

l«l  J  "8th.  That  on  add  November  6th,  1883,  and 
long  prior  thereto  and  ever  since,  the  headquar- 
ters and  main  offices  of  defendant  were  and  nave 
been  connected  by  railroad  and  telegraph  com- 
munication with  all  stations  on  defendant's 
railroad  and  with  Sherman  Station  aforesaid, 
among  others. 

"Otb.  That  the  defendant  is  a  corporation 
created  and  existing  and  domiciled  as  alleged 
in  the  petition. 

"10th.  That  on  November  10th,  1888.  said 
Joseph  mentioned  above  was  insolvent,  an<^  that 
be  baa  been  insolvent  ever  since  and  is  so  now." 

Then  follows  bill  of  lading,  indorsed  by 
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Lahnstein  and  with  draft  on  Friedlander  A  Ck>. 
for  $8,000  attached,  acknowledging  the  receipt 
from  Joseph  Lahnstein  of  '*  two  hundred  bales 
of  cotton  in  apparent  good  order,  marked  and 
numbered  as  below,  to  be  transported  from 
Sherman  to  New  Orleans,  La.,  and  delivered 
to  the  consignees  or  a  connecting  common  cor* 
rier,"  and  pro<%eding  in  the  usual  form,  Lahn- 
stein being  named  as  consignee,  and  directions 
riven  "Notify  J.  Friedlander  <&  Ck).,  New 
Orleans,  La."  The  circuit  court  found  for  the 
defendant,  and  judgment  was  rendered  accord- 
ingly, and  writ  of  error  thereupon  brought  to 
this  court. 

Upon  the  argument  certain  parts  of  the  stat- 
utes of  the  State  of  Texas  were  cited,  with 
especial  reference  to  the  provision  as  to  com- 
mon carriers  '*  that  the  trip  or  vovage  shall  be 
considered  as  having  commenced  from  the  time 
of  the  signing  of  bill  of  lading."  TiUe  18, 
Carriers,  Ch.  1,  Art.  277;  Art.  280;  Art.  28a 
[Act  February  4,  18601;  Title  84,  Railroads, 
Ch.  10,  Art  4258  b,J  8  [Approved  April  10, 
1883,  General  Laws,  Texas,  1888,  p.  60];  Sayles' 
Texas  Civil  Statutes,  1888,  Vol  I,  pp.  181. 134^ 
185;  YoL  H,  p.  450. 

Mr,  A.  G.  SaMordt  for  plaintiffs  in  error: 

llie  verv  great  preponderance  of  reason  and 
authority  favors  the  contention  of  the  plaintiffs. 

Armour  v.  R.  Co,  65  N.  Y.  Ill:  Batatia 
Bank  v.  Jfew  York,  L,  E,  A  l\f .  R,  Co,  1  Cent. 
Rep.  822, 106  N.  Y.  195;  Belyea  v.  New  Haven 
BoUing  MiU  Co,  42  Conn.  570;  Brooke  v.  Nm» 
York,  L.  E.  &  W,  B.  Co,  1  Cent.  Rep.  123, 108 
Pa.  529;  Wichita  Sat.  Bank  v.  Atchison,  T.  d^ 
8,  F,  k.  Co.  20  Kan.  510;  McNeU  v.  HiU, 
Woolw.  96;  Sioux  City  dh  P,  B,  Co,  v.  F\rst 
Ifat,  Bank,  10  Neb.  556;  St.  Louis  dk  I.  M,  R. 
Co,  V.  Lamod,  108  III  293. 

The  author  of  the  misfortune  shall  not  him- 
self escape  the  consequence  and  cast  the  bur- 
den upon  another. 

Bank  of  U,  S,  v.  Davis,  2  HiU,  465;  Net» 
York  db  N.  H,  R.  Co.  v.  ScJiuyler,  38  Barb.  586; 
84  N.  Y.  80;  Bern  v.  NiMU,  1  Salk.  280; 
Drew  V.  EimbaU,  48  N.  H.  285;  Morawetz, 
Corp.  g  65  and  cases  cited. 

A  corporation  is  liable  for  the  deceit  or  falso 
representation  of  its  agent. 

Morawetz,  Corp.  ^§  65,  91,  and  cases  cited. 

The  corporation  is  liable  to  innocent  third 
persons  who  are  misled  by  the  transaction. 

First  Nat,  Bank  v.  Lanier,  78  U.  S.  11  WalL 
869  (20: 172);  Bridgeport  Bank  v.  New  York  <ft 
N,  H.RCo.20  Conn.  281;  New  York  db  N.  H. 
R.  Co,  V.  Schuyler,  84  N.  Y.  80;  Uolbrook  v. 
New  Jersey  Zinc  Co,  57  N.  Y.  618;  Sturges  v. 
Bank  of  CireleciUe,  11  Ohio  St.  153;  Coe/uc/to^ 
Nat.  Bank  v.  HaskeU,  51  N.  H.  116. 

The  act  of  a  corporate  agent  is  quite  similar 
to  the  act  of  one  partner  in  the  alienee  of  his 
associates. 

Bapp  V.  Latham,  2  Bam.  A  Aid.  795;  ffume 
V.  BoUand,  Ry.  &  Mood.  871;  Beach  v.  State 
Bank,  2  Ind.  488;  Doremus  v.  McCormiek,  7 
Gill.  49;  Sweet  v.  Bradley,  24  Barb.  549;  Eauh^ 
kins  V.  Appleby,  2  Sandf.  421;  Qriswold  v. 
Haven,  25  N.  Y.  595;  French  v.  Rows,  15 
Iowa,  568. 

Messrs,  John  F.  Dillon  and  Winslow  S« 
Piereet  for  defendant  in  error: 

The  agent  of  the  railway  company  had  no 
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authority  to  issue  bills  of  lading  for  cotton  not 
actually  receired  by  him  for  transportation, 
and  bills  so  issued  cannot  impose  any  liability 
upon  the  railway  company  to  deliyer  the  goods 
therein  described;  but  it  may  be  shown,  even 
as  against  an  innocent  indorsee  for  yalue,  that 
no^oods  were  ever  received  for  carriage. 

Liekbarroto  v.  Mason,  2  T.  R.  77;  Urant  v. 
J^oru>ai/,  2  Eng.  L.  &  Eq.  887;  Hubbersty  v. 
Ward,  18  Eng. X.  &  Eq.  651;  Brown  ▼.  PmeU 
D,  8.  Coal  Of.  L.  R  10  C.  P.  562;  The  Free- 
man V.  Buekingham,  59  U.  8.  18  How.  182 
(15:  841);  T/ie  Loon,  7  Blatchf.  244;  BoHnaon 
▼.  Memphis  <fc  0.  B,  Co,  9  Fed.  Rep.  129;  8,  0, 
16  Fed.  Rep.  57;  Pollard  v.  Vinton,  105  U.  8. 
7  (26:  998):  8ears  v.  Wingate,  8  Allen,  108; 
Baltimore  A  0,  R  Oo.  v.  Wilkens,  44  Md.  11; 
Bunt  V.  Miss,  Cent.  i?.  Cb.  29  La.  Ann.  446; 
La.  Nat,  Bank  y.  LaveiOe,  52  Mo.  880;  Wil- 
liams y.  B.  Co.  98  N.  C.  42;  Chandler  v. 
Sprague,  5  Met  806,  88  Am.  Dec.  407,  note; 
Cox  y.  Bmee,  L.  R.  18  Q.  B.  Diy.  147;  8t, 
Louis,  1.  M,  <Sb  8,  B,  Co,  y.  Knight,  122  U.  8. 
70  (80;  1077). 

The  question  of  active  fraud  or  collusion 
upon  the  part  of  the  agent  in  issuing  the  bill  of 
lading  is  not  material,  and  in  no  wise  interferes 
with  the  application  of  the  general  rule  to  this 
case 

Bait.  <fe  0,  B,  Co.  y.  Wilkens,  44  Md.  11; 
Bobinson  y.  Memphis  A  C,  B.  Co.  9  Fed.  Rep. 
129;  Coleman  y.  Biches,  29  Eng.  L.  &  Eq.  823; 
TJie  Freeman  y.  Buckingham,  §d  U.  8. 18  How. 
182  (15:  841);  PolUvrd  y.  Vinton,  105  U.  8.  7 
(26:  998). 

[423  ]      Mr.  Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

The  agreed  statement  of  facts  sets  forth  **  that 
in  point  of  fact  said  bill  of  lading  of  Novem- 
ber 6,  1888,  was  executed  by  said  E.  D.  Easton 
fraudulently  and  by  collusion  with  said  Lahn- 
stein,  and  without  receiving  any  cotton  for 
transportation  such  as  is  represented  in  said 
bill  of  lading,  and  without  the  expectation  on 
the  part  of  the  said  Easton  of  receiving  any 
such  cotton; "  and  it  is  further  said  that  Easton 
and  Lahnstein  had  fraudulently  combined  in 
another  case,  whereby  Easton  signed  and  de- 
livered to  Lahnstein  a  similar  bill  of  lading  for 
cotton  '*  which  had  not  been  received,  and 
which  the  said  Easton  had  no  expectation  of 
receiving; "  and  also  "  that,  except  that  the 
cotton  was  not  received  nor  expected  to  be 
received  by  said  agent  when  said  bill  of  lading 
was  by  him  executed  as  aforesaid,  the  trans- 
action was  from  first  to  last  customary."  In 
view  of  this  language,  the  words  "  for  trans- 

I)ortation,  such  as  is  represented  in  said  bill  of 
ading,"  cannot  be  held  to  operate  as  a  limita- 
tion. Tbe  inference  to  be  drawn  from  the 
statement  is  that  no  cotton  whatever  was  de- 
livered for  transportation  to  the  agent  at  8her- 
man  Station.  The  question  arises,  then,  wheth- 
er the  agent  of  a  railroad  company  at  one  of  its 
stations  can  bind  the  company  by  the  execu- 
tion of  a  bill  of  lading  for  goods  not  actu- 
ally placed  in  his  possession,  and  its  delivery  to 
a  person  fraudulently  pretending,  in  collusion 
with  such  agent,  that  he  had  shipped  sucb 
^oods  in  favor  of  a  party  without  notice,  with 
whom,  in  furtherance  of  the  fraud,  the  pre- 
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tended  shipper  negotiates  a  draft  with  the  false 
bill  of  lading  attached.  Bills  of  exchange  and 
promissory  notes  are  representatives  of  money, 
circulating  in  the  commercial  world  as  such, 
and  it  is  essential,  to  enable  them  to  perform 
their  peculiar  functions,  that  he  who  purchases 
them  should  not  be  bound  to  look  beyond  tbe 
instrument,  and  that  his  right  to  enforce  them 
should  not  be  defeated  by  anything  short  of 
bad  faith  on  his  part  But  bills  of  lading  an- 
swer a  different  purpose  and  perfimn  different 
functions.  They  are  regarded  as  so  much  cot- 
ton, grain,  iron  or  other  articles  of  merdiaii- 
dise.  In  that  they  are  symbols  of  ownership  of 
the  goods  they  cover.  And  as  no  sale  of  soods 
lost  or  stolen,  though  to  a  bona  fide  purchaser 
for  value,  can  devest  the  ownership  of  the  per- 
son who  lost  them  or  from  whom  they  were 
stolen,  so  the  sale  of  the  symbol  or  mere  repre- 
sentative of  the  goods  can  have  no  such  effect, 
although  it  sometimes  happens  that  the  true 
owner,  by  negligence,  has  so  put  it  into  the 
power  of  another  to  occupy  his  position  osten- 
sibly as  to  estop  him  from  asserting  his  right  as 
agdbst  a  purchaser,  who  has  been  misled  to  his 
hurt  by  reason  of  such  negligence.  8haw  v. 
BaUroad  Co.  [MerehanU  Nat.  Bank],  101  U. 
8.  557,  568  [25:  892,  8981;  Pdllard  v.  Vinton, 
105  U.  8.  7,  8  [26:  998,  9991;  Ghimetf  v.  Behr- 
end,SEl&  Bl.  688,  684.  It  is  true  that  while 
not  negotiable,  as  commercial  paper  is,  bills  of 
lading  are  commonly  used  as  security  for  loans 
and  aidvances,  but  it  is  only  as  evidence  of 
ownership,  special  or  general,  of  the  property 
mentioned  in  them,  and  of  the  right  to  receive 
such  property  at  the  place  of  delivery. 

Such  being  the  character  of  a  bill  of  lading, 
can  a  recovery  be  had  against  a  common  car- 
rier for  goods  never  actually  in  its  possesdcm 
for  transportation,  because  one  of  its  agents, 
having  authority  to  sign  bills  of  lading,  by  col- 
lusion with  another  person,  issues  tbe  docu- 
ment in  the  absence  of  any  goods  at  all? 

It  has  been  frequently  held  by  this  court 
that  the  master  of  a  vessel  has  no  authority  to 
sign  a  bill  of  lading  for  goods  not  actually  put 
on  boaid  the  vesser  and,  if  he  does  so,  his  act 
does  not  bind  the  owner  of  the  ship,  even  in 
favor  of  an  innocent  purchaser.  The  F^te- 
man  v.  Buckingham,  59  U.  8.  18  How.  182, 
191  [15:  841,  8451:  The  Ladv  Franklin,  75  U. 
8.  8  Wall.  825  [19:  455];  AUard  v.  Vinton, 
105  U.  8.  7  [26:  99a]  And  this  agrees  with  the 
rule  laid  down  by  the  English  coiurts.  Lick- 
barrow  v.  Mason,  2  T.  R.  77;  Orant  v.  JVpt 
icav,  10  C.  B.  665;  Oox  v.  Bruce,  L.  R  18  Q. 
B.  Div.  147.  '•  The  receipt  of  the  goods,"  said 
JIfr.  Justice  Miller,  in  Pollard  v.  Vinton,  supra, 
**  lies  at  the  foundation  of  the  contract  to  carnr 
and  deliver.  If  no  goods  are  actually  received* 
there  can  be  no  valid  contract  to  carry  or 
to  deliver. "  '  'And  the  doctrine  is  apii^cable  to 
transportation  contracts  made  in  that  form  br 
railway  companies  and  other  carriers  by  land, 
as  well  as  carriers  by  sea,"  as  was  said  by  Jtfr. 
Justice  Matthews  in  Iron  Mountain  BaUway  v. 
Knight,  122  U.  8.  79,  87  [30: 1077,  1080],  be 
adding  also:  "  If  Potter  (the  agent)  had  never 
delivered  to  the  plaintiff  in  error  any  cotton  at 
all  to  make  good  the  535  bales  called  for  by 
the  bills  of  lading,  it  is  clear  that  tbe  plaintiff 
in  error  would  not  be  liable  for  the  deficien<^. 
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This  is  well  established,  by  the  cases  of  The 
Fixtman  v.  Buckingham,  59  U.  8.  1«  How.  182 
fl5:  8411.  and  Pollard  v.  Vinton,  105  U.  8.  7 
[?C:  99».l" 

It  is  a  familiar  principle  of  law  that  where 
one  of  two  innocent  parties  must  suffer  by  the 
fraud  of  another,  the  loss  .should  fall  upon  him 
who  enabled  such  third  person  to  commit  the 
fraud;  but  nothing  that  the  railroad  company 
did  or  omitted  to  do  can  be  properly  said  to 
have  enabled  Lahnstein  to  impose  upon  Fried- 
lander  &  Co.  The  company  not  only  did  not 
authorize  Eas^pn  to  sign  fictitious  bills  of  lad- 
ing, but  it  did  not  assume  authority  itself  to 
issue  such  documents  except  upon  the  delivery 
of  the  merchandise.  Easton  was  not  the  com- 
pany's agent  in  the  transaction,  for  there  was 
nothing  upon  which  the  agency  could  act 
KailroSi  companies  are  not  dealers  in  bills 
of  exchange,  nor  in  bills  of  lading;  they  are 
carriers  omy,  and  held  to  rigid  responsibility 
as  such.  Enston.  disregarding  the  obiect  for 
which  he  was  employed,  and  not  intending  by 
bis  act  to  execute  it,  but  wholly  for  a  purpose 
of  his  own  and  of  Lahnstein.  became  partieeps 
erimims  with  the  latter  in  the  commission  of 
the  fraud  upon  Friedlander  &  Co. ;  and  it  would 
be  going  too  far  to  hold  the  company,  under 
such  circumstances,  estopped  from  denying 
that  it  bad  clothed  this  agent  with  apparent 
authority  to  do  an  act  so  utterly  outside  the 
scope  of  his  employment  and  of  its  own  busi- 
ness. The  defendant  cannot  be  held  on  con- 
tract as  a  common  carrier  in  the  absence  of 
goods,  shipment  and  shipper:  nor  is  the  action 
omiDUiinable  on  theground  of  tort  *'  The 
ffcneral  rule,"  said  Willes,  /.,  in  Bntiinck  y. 
i:nglish  Joint  Stock  Bank,  L.  R.  2  Exch.  259. 
"is  that  the  master  is  answerable  for  every 
such  wrone  of  the  servant  or  a^ent  as  is  com- 
[486]  mitted  in  the  course  of  the  service  and  for  the 
master's  benefit,  though  no  express  command 
or  privity  of  the  master  be  proved."  See  also 
Limpus  y.  London  General  Omnibus  Co,  1 
Hurl.  &  C.  526.  The  fraud  was  in  respect  to  a 
matter  within  the  scope  of  Easton's  employ- 
ment or  outside  of  it.  It  was  not  within  it,  for 
bills  of  lading  could  only  be  issued  for  mer- 
chandise delivered;  and  being  without  it,  the 
company,  which  derived  and  could  derive  no 
benefit  from  the  unauthorized  and  fraudulent 
act,  cannot  be  made  responsible.  British  Mut. 
Banking  Co,  v.  Charnwood  Forest  R.  Co,  L.  R. 
18  Q.  B.  Div.  714. 

The  law  can  punish  roguery,  but  cannot 
iilwaTs  protect  a  purchaser  from  loss,  and  so 
fraud  perpetrated  through  the  device  of  a  false 
bill  of  latling  may  work  injury  to  an  innocent 
party,  which  cannot  be  redressed  by  a  change 
of  victim. 

Under  the  Texas  statutes  the  trip  or  voyage 
commences  from  the  time  of  the  signing  of  the 
bill  of  ladine  Issued  upon  the  delivery  of  the 

foods;  and  thereunder  the  carrier  cannot  avoid 
is  liability  as  such,  even  though  the  goods  are 
not  actually  on  their  passage  at  the  time  of  a 
loss;  but  these  provisions  do  not  affect  the 
result  here. 

We  cannot  distinguish  the  case  in  hand  from 
those  heretofore  decided  by  this  court,  and  in 
consonance  with  the  conclusions  therein  an- 
nounced (his  judgment  must  be  affirmed, 

l:JO  U.  »•  U.  8..  Book  82. 


WILLIAM  H.  ROBERTSON,  Collector,      [412] 
Piiir.  in  Err., 

LOUIS  A.  SALOMON  et  al. 
(See  &  a  Reporter's  ed.  41!M16.) 

Duty  on  beans — commerddl  designation — eon^ 
man  designcUion, 

1,  Beans,  as  the  term  is  u^ed  in  the  Customs  Duties 
Act,  are  not  flrarden  seeds,  but  may  be  Included  un- 
der the  term  *^  vegetables.** 

2.  The  commerolal  desiniation  Is  the  flzst  and 
meet  important  desimiation  to  be  ascertained  in 
settling  the  meaning  and  application  of  the  tariff 
laws. 

8.  But  if  the  commeroial  designation  fails  to  give 
an  article  its  proper  place  in  the  olassifloations  of 
the  law,  then  resort  must  necessarily  be  had  to  the 
common  designation;  and  evidence  may  be  given  to 
prove  it. 

[No.  446.] 
Argued  Jan,  16, 1889. '  Decided  April  15, 1889» 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  judgment  in  favor  of  plaint- 
i£fs  for  duties  illegally  exacted.    Betersed, 

The  facts  are  stated  in  the  opinion. 

Mr,  O.  A.  Jenks,  Solicitor-Oen.,  for  plaint- 
iff in  error: 

The  protest  is  insufficient. 

Elmes,  Law  of  Customs,  g  714;  Fraeee  ▼• 
Mofflit,  20  Blatchf.  269;  Thomson  v.  Maxwdt^ 
2  Blatchf.  887-8;  ArUiur  v.  Morgan,  112  U.  a 
501  (28:827). 

Messrs,  Joseph  H.  Choate*  Ben/ryEdtoin 
Tremain  and  Mason  W.  Tyler,  for  defend- 
ants in  error: 

Language  will  be  presumed  to  have  the  same 
meaning  in  commerce  that  it  has  in  ordinary 
use,  unless  the  contrary  is  shown. 

8wan  V.  ArtJiur,  103  U.  S.  597  (26:525); 
Oreenleaf  v.  Goodricit,  101  U.  8.  284  (25:84']); 
Mailhrd  v.  Laicrence,  57  U.  8.  16  How.  251 
(14:925);  Schmieder  v.  Barney,  118  U.  S.  645 
(28:1130);  Artftur  ▼.  Morrison,  96  U.  8.  108 
(24:764);  Marvel  ▼.  Merritt,  116  U.  8.  11  (29: 
550);  Lawrence  y. Merritt, 121  U.S.  118  (ante,91). 

Duties  are  not  to  be  assessed  on  doubtful  in- 
terpretations. 

Hartranft  v.  Wiegmann,  121  U.  8.  609  (30: 
1012). 

The  articles  were  enumerated,  and  the  prov{»> 
ions  as  to  nonenumerated  articles  do  not  apply. 

Hartranft  Y,  Lan^rfeld,  125  U.  8. 128  (31:672). 

No  technicalities  in  protests. 

Prazee  v.  Moffitt,  20  Blatchf.  267;  Herrman 
V.  Miller,  127  U.  8.  868  (ante,  186);  Arthur  v. 
Dod^e,  101 U.  8.  84(25:048);  Arthur  v.  Morgan. 
112  U.  8.  499  (^:827);  Steegman  v.  Maxwell,  8 
Blatchf.  865;  Vaeeari  v.  Maxwell,  8  Blatchf. 
878;  Chung  Tuns  v.  KeHh/,  14  Fed.  Rep.  689; 
Maillard  ▼.  Lawrence,  8  Blatchf.  881. 

Mr.  Justice  Bradley  delivered  the  opinion    [  il3] 
of  the  court: 

This  is  an  action  brought  by  the  defendants 
in  error  against  the  Collector  of  New  York,  to 
recover  an  alleged  excess  of  duties  on  goods 
imported.  The  goods  referred  to  were  white 
beans,  upon  which  the  collector  levied  a  duty 
of  twenty  per  cent  ad  valorem,  as  garden  seeds. 
This  charge  was  paid  under  protest,  the  plaint- 
iffs insisting  that  the  article  was  exempt  from 
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duty  under  the  free  list,  as  seeds  "  not  other- 
wise provided  for,"  or,  if  not  free,  they  were 
only  dutiable  at  ten  per  cent,  as  "vegetables,** 
The  Treasury  Department  finally  conceded  that 
the  beans  did  not  properly  come  under  the 
denomination  of  '*garden  seeds/'  and  directed 
ten  per  cent  to  be  refunded,  but  still  insisted 
that  they  are  liable  to  a  duty  of  ten  per  cent, 
as  "vegetables."  in  the  general  category  of 
••articles  of  food."  The  plaintiflfs  adhere  to 
their  first  position  that  beans  are  free  of  duty, 
as  seeds  '^not  otherwise  provided  for/'  and  that 
is  the  only  question  here  presented. 

The  clauses  of  the  law  which  are  to  be  con- 
strued in  determining  the  controversy  are  to  be 
found  in  the  last  Customs  Duties  Act,  passed 
March  8, 1888,  as  a  substitute  for  Title  XXXIII 
of  the  Hevised  Statutes.  Among  the  various 
schedules  attached  to  this  Act,  classifying  the 
articles  subject  to,  or  free  from,  import  duties, 
is  one  entitled  "Provisions,"  in  which  are  enu- 
merated, amongst  other  things,  beef  and  pork, 
cheese,  butter,  lard,  wheat,  rye,  barley,  Indian 
com,  oatB,  meal,  flour,  potato  or  com  starch, 
rice,  hay,  different  kinds  of  fish,  pickles,  po- 
tatoes, veffetablea iaXheir  natural  state,  or  in  salt 
or  brine,  not  specificallv  enumerated  or  provided 
for  in  this  Act,  vegetables  prepared  or  preserved, 
currants,  dates,  fruits  of  various  kinds,  al- 
monds, walnuts,  peanuts,  etc  Beans  are  not 
mentioned  specifically  in  this  list.  If  thev  are 
[414]  properly  classed  under  the  term  ' '  vegetables  in 
theu*  natural  state,"  they  are  subject  to  a  duty 
of  ten  per  cent,  as  contended  for  by  the  Gk>vem- 
ment. 

Under  the  head  of  "  Free  List— Sundries," 
we  find  amongst  a  great  number  of  other  mis- 
cellaneous articles,  the  following:  "Plants, 
trees,  shrubs,  and  vines  of  all  kinds  not  other- 
wise provided  for,  and  teeds  of  all  kinds,  except 
medicinal  seeds,  not  spedallv  enumerated  or 
provided  for  in  this  Act."  If  the  white  beans 
unported  by  the  plaintiffs  are  properly  to  be 
classified  as  "seeds,"  then  they  are  free  from 
an  duty,  as  claimed  by  the  plaintiffs. 

Schedule  N,  entitled  "  Sundries,"  contains  a 
list  of  miscellanous  articles  (many  of  them  ar- 
ticles of  manufacture),  subject  to  various  rates 
of  duty.  The  following  is  one  of  the  items  of 
this  schedule:  "  Garden  seeds,  except  seed  of 
the  sugar  beet,  20  per  cent  ad  wilorem,"  If 
white  beans  are  to  be  classed  as  "  garden  seeds" 
then  the  original  decision  of  the  collector  was 
right.  This  decision,  however,  has  been  aban- 
doned, and  we  think  very  properly.  Although 
beans  are  often  planted  in  gardens  as  seed,  vet, 
as  a  product,  and  a  commodity  in  the  market, 
thev  are  not  generally  denominated  as  "garden 
seeos,"  any  more  than  potatoes,  which  are  also 
sometimes  planted  as  seed  in  gardens.  The 
same  consiaeration  also  applies  in  regard  to  the 
use  of  the  more  general  term  "seeds.  We  do 
not  see  why  they  should  be  classified  as  seeds 
any  more  than  walnuts  should  be  so  classified. 
Both  are  seeds  in  the  language  of  botany  or 
natural  history,  but  not  m  commerce  nor  in 
common  parlance. 

On  the  other  band,  in  speaking  generally  of 
provisions,  beans  may  well  be  incluoed  under  the 
term  *  'vegetables. "  As  an  article  of  food  on  our 
tables,  whether  baked  or  boiled,  or  forming  the 
basis  of  soup,  they  are  used  as  a  vegetable,  as 
well  when  ripe  as  when  green.  This  is  the  princi- 
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pal  use  to  which  they  are  put.  Beyond  the  com- 
mon knowledge  which  we  have  on  this  subject, 
very  little  evidence  is  necessary,  or  can  be  pro- 
duced. But  on  the  trial,  the  parties  deemed  it 
important  to  introduce  a  great  aeal  of  testimony. 
The  court,  however,  dianot  allow  the  defend- 
ant to  prove  the  common  designation  of  beans  [415] 
as  an  article  of  food.  It  was  shown  by  the  evi- 
dence that  beans  are  generally  sold  and  dealt 
in,  under  the  simple  designation  of  "beans;" 
but  that  docs  not  solve  the  question  as  between 
the  rival  designations  of  "seeds"  and  "vegeta- 
bles." The  common  designation  as  used  in 
evei^-day  life,  when  beans  are  used  as  food 
(which  is  the  great  purpose  of  their  production), 
would  have  been  very  proper  to  be  shown  in  the 
absence  of  further  light  from  commercial  usage. 
We  think  that  the  evidence  on  this  point  ought 
to  have  been  admitted.  In  addition  to  this, 
the  court  told  the  jury  that  "  The  commercial 
designation  of  the  article,  or  what  the  article 
is  called  in  trade  and  commerce,  or  the  name 
bean,  has  nothing  to  do  with  the  question." 
We  think  the  court  erred  in  this  instruc- 
tion. The  commercial  designation,  as  we  have 
frequently  decided,  is  the  nrst  and  most  im- 
portant designation  to  be  ascertained  in  set- 
tling the  meaning  and  application  of  the  tariff 
laws.  See  Arthur  v.  Ijo/iey,  96  U.  S.  112,  118 
[24:766.  768];  Barber  v.  AheU,  107  U.  8.  617, 
623  [27:490,  4921;  Worthingttm  v.  Abbott,  134 
U.  8.  484, 486  [81:494,  495];  Arthur's  Ereeutors 
v.  Butter/Uld,  125  U.  S.  70,  75  [81:648,645]. 
But  if  the  commercial  designation  fails  to  ^ve 
an  article  its  proper  place  in  the  classifications 
of  the  law,  then  resort  must  necessarily  be  had 
to  the  common  designation.  We  think,  there- 
fore, that  the  court  erred  both  in  Its  charge  and 
in  the  exclusion  of  the  evidence  offered;  espe- 
cially as,  without  any  evidence,  and  with  the 
common  knowledge  which  we  all  possess,  the 
court  might  almost  have  been  justifi^  in  direct- 
ing a  verdict  for  the  defendant 

We  have  not  adverted  to  a  clause  of  the  Cus» 
toms  Act  in  which  beans  are  specifically  named, 
because  we  do  nc  t  think  it  applies  to  the  case. 
We  refer  to  that  clause  of  the  free  list  which 
enumerates  "drugs,  barks,  beans,  berries,  etc, 
any  of  the  foregoing  of  which  are  not  edible  and 
are  in  a  erode  state."  As  this  clause  refers  to 
articles  "not  edible,"  it  cannot  include  beans 
of  the  character  now  under  consideration. 

Nor  have  we  thought  it  necessary  to  refer 
particularly  to  the  case  of  Ferry  v.  Livingston, 
115  U.  S.  642  [29:489],  in  which  the  clauses  of 
the  law  respecting  "  garden  seeds"  in  Schedule 
N,  and  "seeds  of  all  Kinds"  in  the  free  list  are 
elaborately  discussed  and  commented  on.  [416) 
There  the  question  was  between  "garden 
B^dB**  and  "field  seeds,"  and  the  decisto-^  de- 
pended on  the  particular  circumstances  of 
the  case.  The  opinion  concludes  with  this  dec- 
laration: "  As  this  case  rests  for  decision 
on  the  facts  found,  it  is  not  possible  for  this 
court  to  lay  down  any  general  rules  which  win 
apply  to  cases  differing  in  their  facts  from  this 
case."^'  We  regard  our  present  decision  as  in 
harmony  with  the  decision  in  that  case;  and 
only  refer  to  it  for  the  purpose  of  disclaiming 
any  intention  to  dissent  from  it. 

The  judgment  of  the  Cirruit  Court  is  reversed, 
and  the  cause  remanded  with  instructions  to  ordar 
a  new  trial, 

ISO  U.S. 


Ijadbau  t.  Ukited  Statiu. 


ADAM  BADEAU,  A^t., 

UNITED  STATES. 

DHITED  STATES,  Appt. 

ADAM  BADEAU. 

<BDe  H,  a  Reportert  ed.  UHBS.) 

Oomptn  taiion  for  two  qfflea— retired  army  ejjleer 
not  entitled  to  pay,  while  oantul—monev  paid 
uhen  not  recoiffrable. 


8.  Wbei«  ao  olBoer  of  the  army  was  paid,  as  rich 

-  "•■"  -Dn™  Ki  pold  w 
iBCnltedBtatea. 


Oper  at  Satto  U  not  de  Jure,  the 
olm  cannot  be  recovered  back  bv  tl 
[Nos.  659.  749.] 
Submitted  Jan.  4. 1S89.  Decided  April  IS,  1SS9. 

CROSS  Appeals  from  judgment  of  tbe  Court 
ot  Claima,  dUmiaaJng  llie  petition  of  the 
cMmaaC  aod  the  couDierclaim  of  tbe  Uolted 
Stales;  the  claim  being  for  pay  and  allowances 
or  a  captain  retired  from  active  service  while 
being  Conaul-General  at  London  and  aUo  at 
Havana;  and  the  oounierclaim  being  (or  mon- 
eys paid  him  for  salary  as  an  army  officer  dur- 
ing the  same  time.  A/Priaed. 
Reported  below,  21  Ct.  01.  48. 

I         Statement  by  Mr.  Chief  Juttiet  Fnllar  t 

On  the  Slat  day  of  June,  IBSa  the  Becretary 
of  the  Treasury,  pursuant  to  section  1063  of 
the  Revised  Statutes,  and  in  compliance  with 
the  certiflcale  of  the  Second  Comptroller  ot  tbe 
Treaaury.  transmitted  to  tbe  Court  ot  Claima 
the  claim  of  Adam  Badeau  for  pay  as  an  officer 
ot  the  United  Stales  Anny,  "together  with  all 
tbe  vouchers,  papers,  documenia,  and  proofs 
pertaining  thereto,  that  the  saino  might  be  pro. 
ceeded  in,  in  said  court,  as  if  originally  com- 
menced therein  by  the  voluntary  action  of  the 
claimant;"  and  thereafter  upon  the  19tb  day 
of  February,  1884,  tbe  claimant  filed  bU  peS- 
lion  in  which,  after  making  certain  nvermenia 
and  Slating  that  he  was  secretary  of  legation  at 
London  from  May  19  to  December  8  1809  and 
Consul-General  at  London  April  38,  1870  to 
feeptemberie,  1881. andat  Havana,  Cuba  from 
November  25.  1882,  to  the  date  of  the  filing  of 
the  petiUon,  and  that  he  had  received  pay  as  a 
military  ofKcer  from  December  6. 1869,  to  April 
80.  1870.  and  from  September  16,  1831  to  No- 
vember 36.  1882,  be  claimed  to  be  entiUed  to 
"the  amount  of  pay  and  allowancea  of  a  cap- 
tain, mounted,  retired  from  active  service  for 
the  period  from  April  38. 1870,  to  September 
18,  1881.  and  from  November  25,  1882.  up  Ui 
the  present  time,  amounting  to  the  sum  of  eigh- 
teen thousand  eight  hundred  and  flfty-two  dol- 
UO  L'.  S. 


lars  and  sixty-flve  cents,  not  having  received 
such  pay  or  atlowanceB  during  s^  period; 
also,  to  the  additional  pay  and  allowance  pro- 
vided by  section  1283  of  the  Revised  Statutes, 
which  section  is  as  follows: 

"There  shall  be  allowed  and  paid  to  each 
commissioned  officer  below  the  rank  of  briga- 
diergeneral.  including  chaplains  and  others 
having  assimilated  rank  or  pay,  ten  per  ceotuia 


A  general  traverse  was  filed  bv  tbe  United 
States,  March  8,  1884,  and  on  tbe  10th  of 
Pehruaiy,  1885,  a  counierolaim.  stating  "that 
Adam  Badeau,  tbe  claimant  to  tbe  above  enti- 
tled cause,  before  and  at  the  time  of  (he  com- 
mencement of  this  suit  was.  and  sltll  is.  indebted 
to  the  said  defendants  in  a  large  sum  of  money, 
to  wit,  twothouaund  live  hundred  and  sixty 
dollars  and  ten  cents  (tB.BGO.lO),  for  money  er. 
roneously  paid  to  eaid  Badeau  without  author- 
ity of  kw,  the  same  being  on  account  of  pay- 
ments of  salary  made  to  him  as  an  army  officer 
(captain,  retired),  from  December  81  1889  to 
October  31, 1883,  during  all  of  which  timesald 
RoHd„„  ,^.<.  «„^  jj,  fapt  in  the  army  nor  an  offl- 
which  the  claimant  filed  a  repll- 


Badeau  w 

cer  thereof;"  to 

cation  March  9. 

The  United  States  also  pleaded  tbe  SUtuleot 
Limitations  to  tbe  larger  part  of  petitioner** 
claim. 

Findings  of  factand  concluslonBof  law  were 
announcedbytfaeCourtof  Claims,  May  0  1887 
as  follows: 

I.  On  the  21st  April,  1860,  the  cUlmant, 
then  being  a  first  lieul.-nant  ot  infantry  In  the 
Army  of  the  United  Biates,  unassigned,  was 
appointed  by  the  President  assistant  secretary 
of  tegaUon  at  London.  On  the  lOih  May, 
1869,  he  accepted  the  appointment,  filed  in  the 
Department  of  Bute  his  oath  of  office,  and  em- 
barked  for  his  post,  reaching  England  Hay  Slat, 

1L'  On  the  16th  May.  1869.  a  miiitaiy  board 
was  convened  by  the  following  order: 
[Special  Older*,  No.  116.— Extract.] 

HBUXirABTBIU  OF  THB  AnUT, 

Ai>jnTAnT-OEn'i,'B  OpFtcs, 
Wathinglon,  May  18.  1889. 

IB.  By  direction  ot  the  President,  a  board  of 
officers  will  assemble  in  New  Tort  City  at 
13  M.  on  the  18th  Inst,  or  aa soon  thereafter u 
practicable,  for  the  ezamloatioD  of  Bvt.  Brig 
Oeoeral  Adam  Badeau,  1st  lieutenant  U.  S. 
Army,  for  retirement,  in  punuance  ot  the  Aot 
of  CongreMof  the  8d of  August,  1861.    . 

Upon  completion  of  tbe  examination  of  Gen- 
eral Badeau  the  president  of  the  boatd  wlT 
diseolve  the  board  and  order  the  officers  com' 
posing  the  same  to  resume  theli  proper  dutlec 

By  command  of  Oen'l  Sherman. 

B.  D.  TOWHBEHD, 

Ai^vtant-Oeneral. 
The  board  met  In  New  York  on  the  leth     | 
May,  1860,  and  the  following  proraedingHlook 
place: 

New  Tokk,  May  ISlh.  IS  M. 
The  board  met  purauant  to  above  order, 
wingto  ihe  illness  and  consequent  absence  of 
Qen'l  Reeve  the  board  adjourned. 
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New  Yobk,  May  18^,  4  p.  m. 
Tbe  following  telegram  was  received: 

Washington,  D.  C,  May  18^ 
General  MoDowkll,  Neu>  York  City: 

By  direction  of  the  Secretary  of  War,  Gen- 
eral Ruf  us  Ingalls  is  detailed  as  a  member  of 
tbe  retirine  board,  vice  Reeve. 

Acknowledge  receipt. 

E.  D.  TOWNBKND, 

AcfjutarU-  General, 

On  receipt  of  tbe  above  telegraphic  order  the 
board  reconvened. 

Present  all  the  members  and  the  recorder. 

The  board  proceeded  to  consider  the  case  of 
1st  Lieut  Adam  Badeau,  bvt  brig,  geni  IJ.  S. 
A.,  who  appeared  before  the  board,  and  hayine 
heard  the  orders  convening  it  read,  was  asked 
if  he  objected  to  any  member  named  in  the  or- 
ders. Ue  having  no  objection,  the  board  was 
duly  sworn  in  his  presence  by  the  recorder,  and 
the  recorder  by  the  president.  .  .  .  The  board 
was  cleared,  and  after  mature  deliberation  find 
'*that  1st  Lieutenant  Adam  Badeau,  U.  S.  In- 
fantry, bvt.  brig,  general  U.  8.  A,  is  incapaci- 
tated for  active  service,  and  that  said  incapacity 
is  due  to  a  wound  received  in  the  foot  whilst 
on  duty  as  captain  and  additional  aide-de-camp 
to  Brig.  Gen'l  T.  W.  Sherman  in  the  assault  on 
Port  Hudson  in  May,  1863." 

Ibwin  McDowbll, 
Bit  Mai.  G^'i*  Freest  Board. 
Y\    Stockton 
let  Lieut.  Ord,,  Bvt.  Copt,  A.  D.  d,  Beo&rder 

of  Board. 

[443]  ^^  ^^^  ^^  ^^Ze  ^^^>  ^^  ^^  approved  by 
the  Secretary  of  War,  and  on  the  25tn  May  the 
President  made  the  following  order: 

[Special  Orders,  No.  126— Extract] 

HBADQUABTBBS  of  THB  ARHY, 

Adjutant-General's  Office, 
Wae/iington,  May  25, 1869. 

•  12.  Brevet  Brigadier-General  Adam  Badeau, 
Ist  lieutenant  U.  S.  Army,  having,  at  his  own 
request,  been  ordered  before  a  board  of  exami- 
nation, and  having  been  found  ''incapacitated 
for  active  service,  and  that  said  incapacity  is 
due  to  a  wound  received  in  the  foot  whilst  on 
duty  as  captain  and  additional  aid&<ie-camp  to 
Brigadier-Gkneral  T.  W.  Sherman  in  the  as- 
sault on  Port  HudspD  in  May,  1868,"  the  Presi- 
dent directs  that  his  name  be  placed  upon  the 
list  of  retired  officers  of  that  class  in  which  the 
disability  results  from  lon^and  faitliful  service, 
or  from  some  injury  incident  thereto,  in  ac- 
cordance with  sections  16  and  17  of  the  Act 
approved  August  8,  1861.  In  accordance  with 
section  82  of  the  Act  approved  July  28,  1866, 
General  Badeau  is,  by  direction  of  the  Presi- 
dent, retired  with  the  full  rank  of  captain,  to 
date  from  May  18, 1869. 

By  command  of  Gteneral  Sherman. 

E.  D.  Townsend, 
A^utant'  Oeneral. 

in.  'The  claimant  held  the  office  of  assistant 
secretary  of  legation,  and  received  the  salary 
thereof,  until  the  6th  December,  1869,  when  he 
resigned.  By  order  of  the  Praident,  Decem- 
ber 28,  1869,  he  was  "assigned  to  duty  in  the 
City  of  Washington"  as  an  officer  of  the  army, 
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it  beinff  stated  that  the  order  was  to  date  from 
December  6, 1869.  He  drew  from  the  pay  do- 
purtment  of  the  army  the  pay  of  an  active  cap- 
,  tain  for  the  period  from  December  6, 1869,  to 
February  21,  1870,  and  the  pay  of  a  retired 
captain  from  February  21,  1870,  to  April  80, 
1870,  the  pay  so  drawn  amounting  to  $621.84 
He  was  appointed  consul-general  at  London, 
England,  April  28, 1870,  and  was  in  the  con-  [444] 
suli^  service  of  the  Government  untH  the  com- 
mencement of  this  suit,  except  for  a  period  of 
about  fourteen  monttis,  beginning  in  Septem- 
ber, 18^,  and  ending  in  ^vember,  1882. 

lY.  From  May,  1869,  until  May,  1878,  th« 
claimant  was  borne  upon  the  retired  list  of  tho 
army  as  having  been  retired  with  the  rank  ol 
captain  on  the  18th  May,  1869.  On  the  7th 
May,  1878,  the  following  order  was  issued: 

[General  Orden  No.  20.] 

Hbadquabtebs  of  the  Armt, 
Adjtttant-Genebal's  Office. 
Washington,  May!,  1878. 

The  following  are  announced: 

Dropped. 

•  •  •  •  # 

In  conformity  with  section  1223  Revised 
Statutes  and  opinion  of  Attorney -General  dated 
December  11, 1877.  (1)  Captain  Adam  Badeau, 
U.  S.  Army,  retired,  to  date  fiom  May  19, 

1869i 

ft  *  «  •  • 

By  command  of  General  Sherman. 

E.  D.  Townsend, 
AtfftttanUGeneral. 

The  claimant  thereupon  applied  to  have  the 
above  order  revoked,  upon  the  ground  thai 
he  was  disabled  within  tbe  intent  of  the  Act 
8d  March,  1875;  and  he  produced  and  filed  the 
following  certificate: 

Banoob,  Maine,  MA.  20,  1878. 

I,  Eugene  F.  Sanger,  physician  and  surgeon, 
certify  that  I  was  medical  director  of  the  2d 
division,  19th  Army  Corps,before  Port  Hudson, 
May  27,  1868,  and  that  Captain  Adam  Badeau, 
A.  D.  C.  on  Brig. -Gen'l  T.  W.  Sherman's  staff, 
received  a  bullet  wound  penetratinj^  the  instep 
of  tbe  left  foot,  and  making  its  exit  below  the 
internal  maUeolus.  I  resect  the  2d  cunifonn  [445] 
bone,  parts  of  the  1st  and  8d  cunifonn.  and  the 
proximal  end  of  the  2d  metatarsal  bone,  on 
acc't  of  which  resection  he  was  sent  to  the  rear 
at  New  Orleans. 

Respectfully,  Your  OVt  Servant, 
Eugene  F.  Sangbb, 
Bref>et  Lt.  ChL  and  late  Brigade  Suryeon,  tatt 

Medical  Director,  19th  Army  Oorpe,  now  JEr- 

amining  Surgeon  Pension  Bureau. 

The  foregoing  surgeon's  certificate  was  duly 
referred  to  the  Surgeon-Greneral  of  the  army. 
The  order  of  reference  and  the  Surgeon-Gen- 
eral's  report  thereon  were  as  follows: 

War  Department, 

Adjutant-General's  Officb. 
Washington^  March  4,  1878. 

Respectfully  referred  to  the  6nrgeoii-Geo- 
eral,  U.  S.  Army,  for  his  opinion  as  to  whether 
the  disability  of  Captain  Badeau,  for  which  be 
was  retired,  can  be  regarded  as  bringing  him 
wiUiin  that  clara  of  officers  specified  in  the  pro- 
viso of  secUon  2»  Act  of  March  8,  1875  (G.  O. 

180  U.S. 
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16  of  1875;,  who  have  '*aii  «rm  or  leg  perma- 
nently  disabled  bv  reason  of  resection  on  ac- 
count of  wounds.'^ 

The  proceedings  of  tlie  Retiring  Board  in 
Captain  Badeau's  case  and  other  papers  are  in- 
closed herewith. 

By  order  of  the  Secretaiy  of  War. 

£.  D.  TOWNSERD, 

A^futanUGeneraL 

SuBOBOH-GBmsBAL's  Offiob. 

March  6,  187a 

Respectfully  returned  to  the  Ad1utant-€ten- 
eral  of  the  army  with  opinion  that  the  evidence 
submitted  is  sufficient  to  establish  that  Captain 
Badeau's  case  comes  properly  within  that  class 
of  officers  specified  by  section  2,  Act  of  March 
8,  1875,  as  one  in  which  an  arm  or  leg  is  per- 
manently disabled  by  reason  of  resection  on 
account  of  wounds. 

J.  W.  Barnbs, 

BurgeonrGeneral, 

Whereupon  the  Secretary  of  War,  on  the  8d 
of  July,  1878,  made  the  following  order,  under 
which  the  claimant  was  borne  on  the  retired 
list  of  the  army  up  to  the  time  of  his  bringing 
this  action: 

Wab  Dbpabtmbkt,  Jvly  8,  1878. 

Respectfully  returned  to  the  Adjutant-Gen- 
eral of  the  Army. 

The  former  decision  in  Capt  Badeau's  case 
was  correct,  as  the  record  then  stood,  but  it 
now  appearing  that  bis  case  comes  clearly  with- 
in the  provisions  of  the  proviso  to  section  8, 
Act  of  March  8,  1875,  his  name  will  be  restored 
to  the  retired  list. 

GbobobW.  MoCbaby, 

Secretary  qf  War. 

y .  From  the  18th  May,  1869,  to  the  6th  De- 
cember, 1869,  the  claimant  received  no  pay  as 
a  military  officer,  nor  has  he  received  military 
pay  at  any  time  while  holding  a  diplomatic  or 
cousular  office. 

From  the  6th  December,  1869,  to  the  21st 
February,  1870,  while  assigned  to  duty  in  the 
City  of  Washington  as  a  retired  officer  under 
the  Act  21st  January,  1870  (16  Stat,  at  L.  p.  22), 
the  claimant  was  paid  as  a  captain  in  active 
service  the  sum  of  $896.93,  during  which  pe- 
riod he  was  rendering  service  as  an  oflScer. 

From  the  21st  February,  1870,  to  the  8l8t 
October,  1882,  the  claimant  was  paid  as  an  of- 
ficer on  the  retired  list  for  periods  when  he 
was  not  holding  a  diplomatic  or  consular  of- 
fice, the  sum  of  $2,163.18. 

There  has  been  withheld  from  the  claimant 
while  not  holding  a  diplomatic  or  consular  of- 
fice his  pay  as  a  retired  officer  from  November 
1, 1882,  to  November  25, 1882,  amounting  to 

There  has  been  withheld  from  the  claimant 
while  holdinfl^  a  diplomatic  or  consular  office 
between  the  I9th  May,  1869,  and  the  19tb  Feb- 
ruary. 1884,  when  this  action  was  brought,  his 
pay  as  a  retired  officer,  amounting  to  the  sum 
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The  claimant  was  beyond  the  seas  at  the 
time  when  the  foregoing  claims  accrued,  and 
his  petition  was  filea  in  this  court  within  three 
years  after  the  disability  had  ceased. 

Conclusions  op  Law. 

Th«  ooort  being  equally  divided  upon  the 


foregohig  findhigs  as  to  the  claimant's  right  to 
recover,  does,  for  the  purposes  of  an  appeal, 
frame  thefo1k>winff  conclusions  of  law: 

The  petition  of  the  claimant  and  the  counteiw 
claim  of  the  defendants  should  both  be  dia* 
missed. 

Thereupon  Judgment  was  entered  dismissing 
the  petition  of  the  claimant  and  the  counter- 
claim of  the  United  States.  Appeals  were  pros- 
ecuted by  both  parties  to  this  court,  and  the 
records  med  herein  August  10,  and  October  5. 
1887. 

On  the  5th  of  October,  1888,  a  stipulation  was 
filed,  adding  to  the  record  certahi  conclusiona 
and  order  d  the  Court  of  Claims  and  certain 
matters  introduced  In  evidence,  at  a  stage  of 
the  case  prior  to  the  final  findings. 

Mr.  Daniel  P.  Hajs,  for  Badean: 
The  intention  of  the  statute  shall  prevail, 
even  as  against  its  letter. 

Bacon,  Abr.  tit  Statute  1;  Potter's  Dwar. 
Stat.  175, 178;  SmvOie  y.  Fk'eke,  90  U.  S.  28 
Wall.  880  (28:49);  U.  S.  r.  Frernnan,  44  U.  a 
8  How.  566  (11:724);  Brmeerr.  mtmoAer,  89 U. 
S.  14  Pet  178(10:408). 

In  the  construction  of  a  doubtful  or  amUg^ 
nous  law,  the  practical  construction  given  toit 
by  those  charged  with  ezecuting  it,  to  most 
forcible  and  in  many  cases  concluSve. 

Broum  ▼.  U.  S.  118  U.  S.  668  (28: 1079);  Bd^ 

wardi  ▼.  Darbv,  25  U.  S.  12  Wheat  206  (6 :608); 

U.  S.  V.  Puffh,  99  U.  a  265  (25:822);  IT,  S.  v. 

Moore,  95  U.  S.  760  (24: 58^;  U.  S.  v.  Ale^ 

ander,  79  U.  8.  12  Wall.  180  (20: 382);  Bdhn  v. 

0.  S,  107  U.  8.  402  (27: 527);  U.  S.  v.  Ora/iam, 

110  U.  S.  219  (28: 126);  Stuart  t.  Laird,  5  U. 

a  1  Cranch,  299  (2: 115);  U.  8.  v.  State  Bank 

efN.  a  31  U.  a  6  Ptet  29  (8: 808);  Union  Im, 

Co.  ▼.  Hoge,  62  U.  S.  21  How.  66  (16: 68); 

Boberteon  v.  Downing,  127  U.  8.  607  (ante. 

269).  ^ 

A  resignation  does  not  become  operative  un« 

til  the  officer  is  officially  notified  of  its  accept 

ance. 

Smith  v.  it:  A  2  Ct  CL  207;  Barger  v.  Ui  R 
6  Ct  CI.  87;  Mimmaek  t.  (7.  A  97  U.  8.  426 
(24: 1067). 

This  statute  is  a  remedial  one  and  should  b« 
liberally  construed. 

Potter's  Dwar.  Stat  281;  Beehtel  v.  0.  S.  101 
U.  a  597  (26:1019);  Whitney  v.  Emrnett,  1 
Baldw.  808;  JIfhiUemore  ▼.  Cutter,  1  Ckill.  429; 
U.  8.  V.  Burehard,  125U.  8.  179  (81:668). 

An  estoppel  can  be  urged  against  the  Oct* 
ernment 

U.  8.  Y.  OoUier,  8  Blatohf .  825. 
Metrn,  A.  H«  GarUad,  Atty-Oen.,  R, 
A.  Howard^  Aett.  Atty-Gen,,  and   F.  P. 
Detoeee,  for  the  United  Sutes: 

If  Badeau  was  out  of  the  army  by  his  own 
Toluntary  act,  he  could  not  reenter  the  army 
except  in  the  manner  prescribed  l^  section  2  of 
article  2  of  the  Ckmstitution. 

Ophiion  Atty-Oen.  Evarts,  12  Ops.  Attv-Gen. 
555;  Mimmaek  v.  17.  A  97  U.  a  &6  (24:' 1067); 
DuBarr^e  Oaie,l  Ops.  Atty-Oen.  608;  Bennett 
V,  U.  A  19  Ct  Cff.  8W;  McElrath  v.  U.  8.  12 
Ct  CJL  201.  812;  102  U.  8.  426  (26: 180);  MUler 
V.  t/:  &  19  Ct  CI.  888;  Badeaufe  Caae,  15  Opsi 
Atty  Gen.  407;  Blake  v.  U.  8,  14  Ct  CL  462: 
108  U.  a  227  (26:462);  Montgomery  y,  U.  8.  19 
Ct.  CI.  870;  PcUen  v.  U,  8. 19  pt  CL  889;  Me^ 
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Blair  v.  U.  8.  19  Ct  CL  528;  Vandersliee  v.  U. 
8.  19  Ct.  CL  480. 

Claimant  must  refund  the  money  which  he 
wrongfully  drew  from  the  Treasury  for  services 
Dot  performed. 

IL8.  V.  Burehard,  125  U.  8.  176  (81:602); 
BunkU  ▼.   £7:  &  10  Ct  CI.  896. 

Mr.  OhirfJfutiee  Fuller  delivered  the  opin- 
ion of  the  court: 

Section  2  of  the  Act  of  March  80»  1868,  en- 
titled "  An  Act  Making^  Appropriations  for  the 
Consular  and  Diplomatic  Expenses  of  the  Gov- 
ernment for  the  z  ear  Ending  Thirtieth  June, 
1869,  and  for  Other  Purposes  "  (16  Stat,  at  L. 
56,  58),  is  as  foUows:  "  That  any  officer  of  the 
army  or  navy  of  the  United  States  who  shall, 
after  the  passage  of  this  Act,  accept  or  hold 
any  appomtment  in  the  diplomatic  or  consular 
service  of  the  government,  shall  be  considered 
as  having  resigned  his  said  office,  and  the  place 
held  by  nim  m  tte  military  or  naval  service 
shall  be  deemed  and  taken  to  be  vacant,  and 
shall  be  filled  in  the  same  manner  as  if  the  said 
officer  had  resigned  the  same."  This  was  car- 
ried into  the  Kevised  Statutes  (1874)  as  section 
1228. 

By  section  18,  chap.  42,  Act  of  August  8, 
1861  (12  Stat,  at  L.  290),  it  was  provided  '*that 
the  officers  partially  retired  shall  be  entitled  to 
wear  the  uniform  of  their  respective  grades, 
.[448]  fil^l  continue  to  be  borne  upon  the  army  reg- 
ister, or  navy  register,  as  the  case  may  be,  and 
shall  be  subject  to  the  rules  and  articles  of  war, 
and  to  trial  by  ffeneral  court-martial  for  any 
breach  of  the  said  articles."  And  this  was  re- 
enacted  as  section  1256  of  the  Revised  Statutes. 

By  section  16  of  the  said  Act  of  August  8, 
1861,  it  was  provided  "that  there  sluill  not 
he  on  the  retired  list  at  any  one  time  more  thaAi 
seven  per  centum  of  the  whole  number  of  the 
officers  of  the  army  as  fixed  by  lliw;"  while  by 
section  5  of  the  Act  of  July  15, 1870  (16  Stat 
at  L.  817),  *'The  number  of  officers  who  may  be 
retired  in  accordance  with  existing  laws  shall 
be  in  the  discretion  of  the  President:  Pr<mded, 
That  the  whole  number  on  the  retired  list  shall 
at  no  time  exceed  three  hundred;"  and  this 
reappears  as  section  1258  of  the  Revised  Stat- 
utes. 

By  section  28  of  the  Act  of  July  15,  1870 
(16  Stat  at  L.  820),  "  Any  retired  officer  may, 
on  his  own  application,  be  detailed  to  serve  as 
professor  in  any  college,"  and  ^uch  is  section 
1260  of  the  Revised  Statutes. 

Bj  the  first  section  of  "  An  Act  Relating  to 
Retired  Officers  of  the  Army,"  approved  Janu- 
ary 21, 1870  aO  Stat  at  L.  62),  it  was  provided 
'*  that  no  retired  officer  of  the  army  shall  here- 
after be  assigned  to  duty  of  any  kind,  or  be 
entitled  to  receive  more  than  the  pay  and  al- 
k>wanoes  provided  by  law  for  retirea  officers  of 
his  grade;  and  all  such  assignments  heretofore 
made  shall  terminate  withm  thirty  days  from 
the  passage  of  this  Act; "  but  by  Hesolution  of 
April  6,  1870  (16  Stat  at  L.  872),  the  hiw  of 
Januaiy  21st  was  limited  so  as  not  to  apply  "to 
officers  selected  by  the  Board  of  Commiissioners 
of  the  Soldiers'  Home,  District  of  ColumbiaT 
for  duty  at  that  institution,  such  selection  being 
approved  by  the  Secretary  of  War,"  and  this  is 
re-enacted  m  section  1259  of  the  Revised  Stat- 
utes. 
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By  section  18  of  the  Act  of  July  15, 1870, 
ahready  referred  to  (16  Stat  at  L.  819),  it  was 
enacted  "  That  it  should  not  be  lawful  for  any 
officer  of  the  army  of  the  United  States  on  the 
active  list  to  hold  any  dvil  office,  wheUier  by 
election  or  appointment,  and  any  such  officer 
accepting  or  exercising  the  functions  of  a  civil 
office  shall  at  once  cease  to  be  an  officer  of  the 
army,  and  his  commission  shall  be  vacated 
thereby,"  and  this  is  carried  into  the  Revised 
Statutes  as  section  1222. 

Thus  in  the  Acts  of  1868  and  1870,  and  in  |449] 
sections  1222  and  1223  of  the  Revised  Statutes, 
Congress  distinguished,  and  adhered  to  the 
distinction,  between  officers  on  both  lists  and 
officers  on  the  active  list  only,  and  between  or- 
diuarv  civil  appointments  and  appointments  in 
the  diplomatic  or  consular  service.  No  officer, 
whether  on  the  active  or  retired  list,  could  ac- 
cept appointment  in  the  latter,  and  remain  an 
officer;  hut  that  rule  was  not  applied  to  retired 
officers  in  the  matter  of  holding  a  dvil  office. 

The  second  section  of  the  Act  of  Congress  of 
March  8,  1875.  reads  as  follows: 

"That  all  officers  of  the  army  who  have  been 
heretofore  retired  by  reason  of  disability  aris- 
ing from  wounds  received  in  action  shall  ha 
considered  as  retired  upon  the  actual  rank  held 
by  them,  whether  in  the  regular  or  volunteer 
service,  at  the  time  when  such  wound  was  re- 
ceived, and  shall  be  borne  on  the  retired  list 
and  receive  pay  hereafter  accordingly;  and  this 
section  shall  be  taken  and  constru^  to  include 
those  now  borne  on  the  retired  list,  placed  upon 
it  on  account  of  wounds  recdvea  in  action: 
Provided^  That  no  part  of  the  foregoing  Act 
shall  apply  to  those  officers  who  had  been  in 
service  as  commissioned  officers  twenty-five 
years  at  the  date  of  their  retirement;  nor  to 
those  retired  officers  who  had  lost  an  arm  or 
leg,  or  has  an  arm  or  leg  permanentlv  disabled 
by  reason  of  resection,  on  account  of  wounds, 
or  both  eyes  by  reason  of  wounds  recdved  in 
battle;  and  every  such  officer  now  borne  on  the 
retired  list  shall  be  continued  thereon,  notwith- 
standing the  provisions  of  section  two,  chapter 
thirty-eight.  Act  of  March  thirty,  dghteen 
hundred  and  sixty-ei^ht:  And  he  it  alio  pro- 
vided. That  no  retirea  officer  shall  be  affected 
bv  this  Act  who  has  been  retired  or  may  here- 
after be  retired  on  the  rank  held  by  him  at  the 
time  of  his  retirement;  and  that  all  Acts  or 

Earts  of  Acts  inconsistent  herewith  be,  and  are 
ereby,  repealed."  (18  Stat  at  L.  612). 
By  sectioD  82  of  the  Act  of  July  28,  1866  (14 
Stat,  at  L.  887),  it  was  provided  "that  officers  of 
the  regular  army  entitled  to  be  retired  on  account 
of  disability  occasioned  by  wounds  received  in 
battle,  may  be  retired  upon  the  full  rank  of  the 
command  hdd  by  them,  whether  in  the  regn-  [4MI1 
lar  or  volunteer  service,  at  the  time  such  wounds 
were  received." 

It  was  within  the  power  of  Congress  to  change 
the  rank  here  spoken  of,  and  this  it  did  by  the 
Act  of  1875,  which  substitutes  for  "the  full 
rank  of  the  command  held  by  them"  the  "act- 
ual rank  held  by  them,"  and  which  embraces 
only  "those  now  borne  on  the  retired  list 
placed  upon  it  on  account  of  wounds  received 
in  action."  Wood  v.  United  States,  107  U.  S. 
414,  417 127;  542,  548].  Under  this  Act  offi- 
cers of  twenty-9ve  years'  service  at  the  date  of 
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their  retiremeDt,  nod  officers  wbo  had  lost  an 
arm  or  leg  or  bad  an  arm  or  leg  permanentlj 
disabled,  or  both  eyes,  were  DOt  subject  to  lie 
considered  as  retired  upon  the  actual  rank  held 
by  them  when  wounded,  as  provided  in  the 
first  part  of  the  section;  and  no  retired  officer 
was  afifected  by  the  Act  who  had  been  or  might 
be  retired  on  the  rank  actually  held  by  him  at 
the  time  of  such  retirement;  and  all  officers 
mentioned  in  the  first  part  of  the  section,  or  of 
twenty-fiye  years'  seryice,  or  who  had  lost  an 
arm  or  leg,  etc.,  could  accept  amx>intment  in 
the  diplomatic  or  consular  seryfce,  notwith- 
sUnding  section  2  of  the  Act  of  March  80, 1868, 
or  section  1228  of  the  Reyiaed  Statutes,  as  we 
Ihink  the  words  "eyery  such  officer  now  borne 
on  the  retired  list  shall  be  continued  thereon" 
refer  to  all  officers  |»eyiou8ly  mentioned  in  the 
section;  and  the  proyision  in  this  respect  shows 
that  up  to  March  8, 1875»  section  2  of  the  Act 
of  1868  applied  to  officers  on  the  retired  list  as 
well  as  those  in  acdye  seryice. 

Sections  1768. 1764,  and  1765  of  the  Beyked 
Statutes  are  asiollowK 

"Sec.  1768.  No  person  who  holds  an  office, 
the  salary  or  annual  compensation  attached  to 
which  amounts  to  the  sum  of  two  thousand 
fiye  hundred  dollars,  shall  receiye  compensa- 
tion  for  discharging  the  duties  of  any  other 
office,  unless  expressly  authorized  by  law. 

**Sec.  1764.  No  allowance  or  compensation 
shall  be  made  to  any  officer  or  clerk,  by  reason 
of  the  discharge  of  duties  which  belong  to  any 
other  officer  or  clerk  in  the  same  or  any  other 
department;  and  no  allowance  or  compensation 
shall  be  made  for  any  extra  seryices  whateyer, 
[451]  which  any  officer  or  clerk  may  be  required  to 
perform,  unless  expressljr  authorized  by  law. 

"Sec.  1765.  No  officer  in  any  branch  of  the 
public  seryice,  or  any  other  person  whose  sal- 
ary, pay,  or  emoluments  are  fixed  by  law  or 
regulations,  shall  receiye  any  additional  pay, 
extra  allowance,  or  compensation,  in  any  form 
whateyer,  for  the  disbursement  of  public 
money,  or  for  any  other  seryice  or  duty  what- 
eyer, unless  the  same  is  authorized  by  law,  and 
the  appropriation  therefor  explicitly  states  that 
it  is  for  such  additional  pay,  extra  allowance, 
or  compensation." 

Whether  by  the  order  of  the  Secretary  of 
War,  July  S,  1878,  the  claimant's  name  was 
properly  restored  to  the  retired  list  we  are  not 
called  upon  to  determine  in  this  case,  because 
ayen  were  that  so  we  do  not  think  his  petition 
can  be  sustained. 

General  Badean  receiyed  asCk>nsuI*QeneraI  at 
London  an  annual  salary  of  seyenty-fiye  hun- 
dred dollars,  and  at  Hayana,  of  six  thousand 
dollars,  as  fixed  by  law,  and  was  expressly  in- 
hibited from  receiying  any  additional  salary, 
allowance,  pay,  or  compensation  for  dischar^ 
ing  the  duties  of  any  other  office  unless  express- 
ly authorized  by  law,  of  which  there  is  no  pre- 
tense in  this  case.  It  has  been  decided  that  a 
person  holding  two  offices  or  employments 
under  the  goyernment,  when  the  seryices  ren- 
dered or  which  miffht  be  required  under  them 
were  not  incompatible,  is  not  precluded  from 
receiying  the  salary  or  compensation  of  both. 
Converge  v.  United  States,  62  U.  8.  21  How.  408 
116:192];  United  States  v.  BrindU,  110  U.S. 
688  [28: 286].    But  the  Treasury  Department 
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did  not  apparently  regard  this  casc  as  fnllini; 
within  that  exception,  and  we  agree  witli  tliut 
conclusion.  United  States  y.  Shoemaker,  74 
U.  a  7  Wall.  888  [19:  80];  Stansbvry  v.  Unit- 
ed States,  75  U.  8. 8  Wall.  83  [19: 315];  Hoyt  y. 
United  StaUs,  61  U.  S.  10  How.  109,  141  [13: 
ft48,  8611. 

Under  the  Act  of  1875  retired  officers  situat- 
ed as  therein  described,  are  so  far  taken  out  of 
the  operation  of  the  Act  of  1868  ns  not  to  be 
held,  if  they  accept  or  hold  diplomatic  or  con- 
sular appointment,  to  haye  resigned  their  places 
in  the  army;  but  this  does  not  change  the  gen- 
eral policy  of  the  law,  and  does  not  entitle  them 
to  pay  as  army  officers  during  the  period  of 
time  when  they  are  absent  from  their  country 
in  Uie  discharse  of  continuous  official  duties 
inconsistent  with  subjection  to  the  rules  and  [452] 
articles  of  war,  and  the  other  incidents  of  mili- 
tary seryice.  Notwithstanding  section  1223, 
such  officers,  when  in  the  diplomatic  or  consu- 
lar seryice,  may  still  be  borne  on  the  retired 
list,  but  cannot  reoeiye  double  compensation. 

Nor  can  we  disturb  the  judgment  adyerse  to 
the  counterclaim.  As  between  indiyiduals, 
where  money  has  been  paid  under  a  mistake  of 
law,  it  cannot  be  iiecoyered  back;  but  it  is  de- 
nied that  this  rule  is  applicable  to  the  United 
States,  upon  the  ground  that  the  goyernment 
is  not  bound  by  the  mistakes  of  Its  officers, 
whether  of  law  or  of  fact.  United  States  y. 
Kirkpatriek,  22  U.  8.  9  Wheat.  720  [6: 1991; 
United  8tate$  y.  Bank  qf  Metropolis,  40  U.  8.  l5 
Pet.  877  [10: 7741;  MeKlrath  y.  United  States, 
102  U.  8. 426  [26: 1891  But  inasmuch  as  the 
daimant,  if  not  an  officer  dsjure,  acted  as  an 
officer  ds  facto,  we  are  not  inclined  to  hold  that 
he  has  receiyed  money  which,  ex  aqito  et  bono, 
he  ought  to  return. 

He  was  paid  as  a  military  officer  from  De- 
cember 6, 1869,  to  the  2l8t  of  February.  1870, 
and  for  the  time  from  February  21,  1870,  to 
April  30,  1870,  and  for  about  fourteen  months 
beginning  in  September,  1881,  and  ending  in 
Noyember,  1882.  After  May  19, 1869,  he  was 
employed  In  a  diplomatic  or  consular  capacity 
except  during  the  aboye  specified  periods;  and 
the  implication  from  the  findings  is  that  he  was 
paid  for  those  periods,  because  he  was  actually 
rendering  seryice,  whether  subject  to  assign- 
ment thereto  or  not. 

17i4  judgment  of  the  Court  qf  Claims  is  of* 
firmed, 

Mr.  Justice  HiUer  dissented. 


WILLIAM  8.  HASSALL,   Trustee,  J^)pt.,    [403] 

A.  W.  WILCOX. 

(See  8.  a  Reporter's  ed.  4BB-60S.) 

Judgment  only  binds  the  partie^—prooeeding  ia 
rem — lien  for  labor. 

1.  A  Judgment  In  a  suit  in  a  state  court  establish* 
loflT  a  lien  on  a  railroad  for  labor  does  not  bind  the 
trustee  under  the  mortgage  or  the  bondboldera  of 
the  road  who  are  not  made  parties  to  it. 

2.  It  is  essential  to  a  proceeding  in  rem  that  there 
should,  at  least,  be  constructive  notice  to  adverse 
claimants,  to  appear  and  maintain  their  rights,  be- 
fore a  Judgment  In  such  a  proceeding  can  operata 
as  prima /octe  eyidaoosw 
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a.  Where  the  cirouit  oourt  awarded  a  lion,  with  a 
oriority,  for  the  full  amount  claimed,  and  the  evl- 
ience  sustained  the  lien  for  only  a  part  of  such 
amount,  and  the  maater^s  report  did  not  state  the 
amount  for  which  a  lien  was  proper,  the  case  was 
remanded  for  furtherproofb. 

[No.  68.] 
Argued  April  t  anaS,  1889,    Decided  April  if, 

1889, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Texas,  to  review  a  decree  coDfirming  a 
sale  and  allowing  a  claim  as  a  lien  prior  to  the 
lien  of  the  mortgage.    Eewrsed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Silas  W.  Pettit,  for  appellant: 

The  trustees  under  the  mortgage,  not  heing 
parties  to  the  proceedings,  are  not  bound  l^ 
the  judgment. 

Brooke  y.  Burlington  <Si  8.  W.  B.  Co.  101  U. 
8.  448-445  (25: 1057,  1058). 

A  claim  to  a  lien  for  labor  performed  by 
claimant's  teams  and  servants  is  not  within  the 
protection  of  the  Act  of  1879. 

Texae  d:  8t.  L,  R  Go.  y.  AUen,  1  Tex.  App. 
Civ.  Cas.  §  572;  2  Sayles,  Tex.  Ciy.  Stat  8179, 
a,  note  (1), 

Mr.  W.  Hallett  Phillips,  for  appdlee: 

Appellee's  claim  falls  within  those  which 
have  met  with  the  confirmation  of  this  court. 

Foediek  v.  SehaU,  99  U.  8.  285  (25:  dSVU  Jef- 
frey V.  Moran,  101  U.  8.  285  (25:  785);  UniSn 
Truit  Co.  V.  Souther,  107  U.  8.  591  (27:  488); 
Union  Trust  Co,  v.  Walk&r,  107  U.  8.  596  (27: 
490);  Burnham  v.  Bouan,  111  U.  8.  777  (28: 
596):  Union  Tru&t  Co.  v.  Morrison,  125  U.  8. 
607  (81: 880X 

Mr.  Justice  BUttehford  delivered  the  opin- 
ion of  the  court: 

On  the  18th  of  February,  1879,  an  Act  was 
passed  by  the  8tate  of  Texas  (General  Laws  of 
1879,  chap.  12),  entitled  "An  Act  to  Protect 
Mechanics,  Laborers  and  Operatives  on  Rail- 
roads Against  the  Failure  of  Owners,  Contract- 
ors and  8ubcontractors  or  Agents  to  Pay  Their 
Wages  When  Due,  and  Provide  a  Lien  for 
8uch  WageSf^which  provided  as  follows: 

"  Section  1.  Be  it  enacted  by  the  Legi^atwre 
of  the  State  of  Texas,  That  all  mechanics,  labor- 
ers, and  operatives  who  may  have  performed 
labor  in  the  construction  or  repair  ci  any  rail- 
road, locomotive,  car,  or  other  equipment  to  a 
railroad,  or  who  may  have  performed  labor  in 
the  operating  of  a  railroad,  and  to  whom  wages 
are  due  or  owing,  shall  hereafter  have  a  lien 
prior  to  ail  others  upon  such  railroad  and  its 
equipment  for  such  wages  as  are  unpaid. 

"Sec  2.  In  all  suits  for  wages  due  by  a 
railroad  company  for  such  labor  as  heretofore 
mentioned,  upon  proof  being  satisfactorily 
made  that  such  labor  had  been  performed, 
either  at  the  instance  of  said  company,  a  con- 
tractor, or  subcontractor,  or  agent  of  said  com- 
pany,  and  that  such  wages  are  due,  and  the 
Uen  given  by  this  Act  is  sought  to  be  enforced, 
it  shall  be  the  duty  of  the  court  having  juris- 
diction to  try  the  same  to  render  judgment  for 
the  amount  of  wages  found  to  be  due,  and  to 
adjudge  and  oider  said  railroad  and  equip- 
ments, or  so  much  thereof  as  may  be  neces- 
sary, to  be  sold  to  satisfy  said  juagment.  In 
ali  suits  of  this  kind  it  shall  not  be  necessary 
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for  the  plaintiCF  to  make  other  lien-holders  de 
fendants  thereto,  but  such  lien-holders  may  in- 
tervene and  become  parties  thereto  and  havs 
their  respective  rights  adjusted  and  determined 
by  the  court. 

8bc.  8.  Suits  by  mechanics,  laborers,  and  ope- 
ratives, for  their  wages  due  by  railroad  com- 
panies, may  be  instituted  and  prosecuted  in  any 
county  in  this  State  where  such  labor  was  per- 
formed, or  in  which  the  cause  of  action  or  pari 
thereof  accrued,  or  in  the  county  in  which  tlie 
principal  office  of  such  railroad  company  is 
situated;  and  in  all  such  suits  service  of  process 
may  be  made  in  the  manner  now  required  by 
law. 

Sbo.  4.  The  lien  created  by  this  Act  shall 
cease  to  be  operative  in  twelve  months  after  the 
creation  of  the  lien,  if  no  step  be  sooner  taken 
to  enforce  it." 

On  the  15th  of  May,  1882,  the  Rio  Grande 
and  Pecos  Railway  Company,  a  Texas  corpo- 
ration, made  a  mortgage  to  the  Mercantile  Trust 
Company  of  the  State  of  -New  York,  a  New 
York  corporation,  covering  all  the  property, 
real  and  personal,  of  the  Texas  corporation,  in- 
cluding its  franchises,  lands,  railways,  and 
other  property,  to  secure  $600,000  of  coupon 
bonds  issued  by  it,  dated  June  1, 1882.  payable 
in  thirty  years  and  bearing  semi-annual  inter- 
est at  the  rate  of  6  per  cent  per  annum. 

On  or  prior  to  the  27th  of  March,  1884,  A. 
W.  Wilcox  presented  a  petition  to  the  District    £4961 
Court  of  the  County  of  Webb,  in  the  State  of 
Texas,  subscribed  and  sworn  to  by  him  before 
the  clerk  of  that  court,  in  the  words  following: 

"  The  State  of  Texas,  Count/f  of  Webb. 

••  To  the  Hon.  the  District  Court  of  Webb 
County: 

*•  The  petition  of  A.  W.  Wilcox,  who  resides 
In  the  County  of  Webb,  and  State  of  Texas, 
complaining  of  the  Rio  Grande  and  Pecos  R. 
R.  Co.,  a  corporation  duly  incorporated  under 
the  laws  of  the  State  of  Texas,  and  operating 
its  lines  through  the  County  of  Webb,  where 
it  has  its  principal  offices,  represents  that  here- 
tofore, to  wit,  on  the  12th  day  of  January, 
1884,  the  said  defendant.  In  consideration  of 
the  payment  of  claims  for  labor  on  said  defend- 
ant's n.  R.,  executed  and  delivered  to  your  pe- 
titioner a  certain  promissory  note  (see  note)  for 
the  sum  of  flfty-nve  hundred  ana  twenty-six 
-ffn  dollars,  with  interest,  10  per  cent,  whereby 
deifendanl  promised  and  became  liable  to  pay 
your  petitioner  the  said  note,  with  interest,  ac- 
cording to  the  tenor  thereof.  Your  petitioner 
represents  that  he  is  the  owner  and  holder  of 
said  note,  and  that  defendant  has  failed  and 
refused  to  pay  the  said  note,  though  thereto  re- 
quested, to  p^tioner's  damage.  Wherefore  he 
prays  for  judgment  for  his  debt  and  interest, 
and  damages,  and  foreclosure  of  his  lien  oode> 
fendant's  railroad  and  equipments." 

The  promissory  note  referred  to  in  said  pe» 
tition  was  as  follows: 

*'  Labedo,  Texas,  January  \2ih,  1884. 
"The  Rio  Grande  and  Pecos  Railway  Com- 
pany, for  value  received,  hereby  promises  to 
pay  A.  W.  Wilcox,  or  bearer,  on  demand,  the 
sum  of  fifty-five  hundred  and  twenty-six  ^^ 
dollars  for  services,  and  for  amounts  advanced 
on  claims  for  labor  performed  in  the  construo> 
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Hon  and  inaiDtenance  of  the  Rio  Qrande  and 
Pecos  Uailroad,  with  interest  at  ten  per  cent  per 
.annum  until  mdd,  and  upon  default  in  pay- 
ment A.  S.  McLane  is  hereby  authorized,  in  the 
name  of  the  said  Rio  Grande  and  Pecos  Rail- 
road Company,  to  confess  judgment  in  any 
[407]  court  of  competent  jurisdiction,  nereby  waiv- 
ing dtation  and  service  thereof. 

"  Thb  Rio  Gkandb  and  Pboos 
Railway  Coupaky, 

By  A.  C.  Hunt,  The  Preiident 

nOorporate  Seal  of  The  Rio  Grande  and  Peoos 
Bauwajr  Company.]" 

On  the  27th  of  March.  1884,  the  District 
Clourt  rendered  the  following  Judgment: 

"A.  W.  Wilcox  ) 

w.  V    435. 

••  The  Rio  Grande  &  Pbcob  R'y  Co.  ) 

•*  This  day  came  plaintiff,  and  the  defend- 
ant, by  attorney-in-fact,  A.  S.  McLane,  comes 
and  says  that  he  cannot  deny  the  action  of  the 
said  A.  W.  Wilcox,  and  that  he  is  justly  in- 
debted to  plaintiff  in  the  sum  of  fifty-five  hun- 
dred and  twenty-six  and  jV^  dollars,  with  ten 
yer  cent  interest  thereon  from  the  12th  day  of 
anuary,  1884.  and  it  appearing  to  the  court 
that  a  sufficient  power  of  attorney  has  been 
filed  in  this  cause  authorizing  A.  S.  McLane, 
in  default  of  payment,  to  confess  judgment 
before  any  court  of  competent  jurisdiction,  and 
waiving  citation  and  service,  it  is  therefore  or- 
dered, adjudged  and  decreed  that  the  plaintiff, 
A.  W.Wilcox,  have  and  recover  of  the  defend- 
ant, The  Rio  Grande  and  Pecos  Railroad  Gom- 
panv,  the  sum  of  fifty -five  hundred  and  twen- 
ty-six ^Vj^  dollars,  with  ten  per  cent  interest 
thereon  from  the  12th  dav  of  January.  1884, 
for  which  execution  may  issue.  It  is  further 
ordered  by  the  court  that  the  plaintiff  have  a 
lien  on  the  said  Rio  Grande  and  Pecos  Railroad 
Company  and  its  equipments  to  secure  the 
payment  of  this  judgment,  and  that  said  rail- 
road and  its  equipmenta,  or  so  much  therec>f 
as  may  be  necessary,  be  sold  to  satisfy  this 
judgment." 

On  the  14th  of  April,  1884,  0.  B.  Wright,  a 
citizen  of  Pennsvlvania  and  a  holder  of  $121,()00 
of  the  bonds,  the  interest  on  which,  due  De- 
cember 1, 1883,  had  not  been  paid,  filed  a  bill 
[4981  in  equity  in  the  Circuit  Court  of  the  United 
Btatesfor  the  Western  District  of  Texas,  against 
the  railway  company  and  the  Mercantile  Trust 
Company,  setting  forth  that  the  railway  com- 
pany was  the  owner  of  valuable  coal  lands  in 
the  County  of  Webb,  and  had  recently  con- 
structed a  railroad  from  Santo  Tomas  to  Laredo; 
that  the  business  of  the  railway  was  that  of  a 
railway  and  transportation  company  and  of 
a  miner  of  coal;  that  recenUy  there  had  been 
expended  a  large  amount  of  money  in  opening 
the  coal  beds,  and  erecting  appliaaces  for  min- 
ing the  coal  and  transporting  it  to  market;  that 
the  principal  business  of  the  railroad  was  the 
transportation  of  the  coal  thus  mined;  that  the 
value  of  the  assets  of  the  company  consisted 
larsely  in  the  fact  that  the  coal  mines  and  the 
railroad  were  owned  by  the  same  corporation; 
and  that  any  separation  of  the  two  properties 
would  be  disastrous  to  the  creditors  of  the  com 
pany,  and  would  lessen  materially  the  aggre 
gate  value  of  the  two  properties. 
The  bill  then  set  forth  the  making  of  the 

180  U.  S. 


bonds  and  the  mortgage,  and  the  interest  of  the 
plaintiff  in  the  bonds;  that  the  company  had 
recently  incurred  a  debt  of  between  $20,000 
and  $A,000,  in  constructing  and  eouipping  the 
railroad;  that,  under  the  laws  of  Texas,  such 
debt  was  entitled  to  a  first  lien  on  the  road  and 
its  franchises  and  property,  in  preference  to  the 
first-mortgage  bondholders,  for  a  period  of 
twelve  months  after  its  completion;  that  long 
before  the  expiration  of  twelve  months  from 
such  completion,  suits  were  brought  upon 
many,  if  not  upon  all,  "of  the  labor  and  mate- 
rial claims  above  mentioned,"  and  judgment  in 
some  instances  had  been  had  thereon,  on  which 
executions  had  l)een  issued  which  were  then 
pending  against  the  company,  and  under  which, 
unless  some  relief  was  afforded  by  the  court  in 
whidi  the  bill  was  filed,  a  lartre  portion  of  the 
property  of  the  company  would  be  diverted  by 
sales  by  the  sheriff,  and  the  property  be  thus 
separated  and  its  aggregate  value  impaired; 
that,  in  addition  to  such  indebtedness,  there 
was  outstanding  a  large  unsecured  indebted- 
ness, on  which  suit  would  shortly  be  brought, 
unless  the  property  were  put  into  the  hands  of 
a  receiver;  that  the  company  was  insolvent  and 
u cable  to  meet  the  interest  on  its  fixed  charges 
or  its  ordinary  debts  and  obligations;  and  tbat 
there  was  urgent  necessity  for  the  interference 
of  the  court,  to  protect  the  property  from  suit3 
and  executions,  and  to  preserve  it  as  a  whole, 
so  that  its  business  might  continue  to  be  carried 
on,  and  its  income  and  assets  be  applied  to  the 
payment  of  its  debts  in  due  order,  for  the  gen- 
eral advantage  of  all  its  creditors,  and  more 
especially  to  enable  provision  to  oe  made  by 
the  first-mortgage  bondholders  for  the  payment 
of  the  obligations  held  by  laborers,  material- 
men, and  others,  who,  under  the  laws  of  Tex- 
as, were  entitled  to  a  lien  upon  the  property, 
prior  to  that  of  the  first-mortgage  bondholders 

The  prayer  of  the  bill  was.  that  the  rights  of 
the  creditors  of  the  company  might  be  ascer- 
tained and  declared;  that,  us  it  was  doubtful 
whether  the^Mercantile  Trust  Company  could, 
under  the  laws  of  Texas,  take  possession  of  the 
mortgaged  property,  the  court  would  appoint 
a  receiver  to  take  possession  of  it,  with  such 
power  and  authority  in  regard  to  the  preserva- 
tion and  use  of  it  as  should  seem  best  adapted 
to  protect  the  interests  of  all  the  persons  con- 
cerned; and  for  general  relief.  The  bill  was 
not  sworn  to. 

On  the  same  14th  of  April.  1884,  the  railroad 
company  filed  an  answer,  signed  by  its  presi- 
dent, and  which  had  been  sworn  to  by  him  on 
the  9th  of  April,  1884,  which  stated  that  there 
were  outstandhig  a  large  number  of  claims  for 
work  and  labor  done  in  and  about  the  construc- 
tion of  the  railroad  of  the  company,  and  judg- 
ments had  been  obtained  on  some  of  the  claims, 
on  which  executions  had  been  issued,  and,  al- 
though sales  under  them  had  been  put  off  from 
time  to  time,  portions  of  the  property  would 
be  exposed  to  sale  under  the  executions,  unless 
prevented  by  the  decree  of  the  court;  and  that 
the  property  of  the  company  would  be  irrepar- 
ably injured  by  any  separation  ot  its  coal  and 
railway  properties,  the  two  being  both  neces 
sary  for  the  transaction  of  its  business  of  min- 
ing coal  and  transporting  it  to  market.  The 
company  iubmilted  itself  to  the  decree  of  tbe 
court. 
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Od  tlie  same  14tb  of  April,  1884.  an  order, 
*fi]^ed  by  the  circuit  judge,  entitled  in  the 
cause,  was  filed,  which  stated  that  on  the  9th 
of  April,  1884,  the  case  was  heard  on  a  motion 

[500]  for  the  appointment  of  a  receiver,  on  bill  and 
affidavits,  the  plaintiff  and  the  company  appear- 
ing. By  the  order,  one  Smith  was  appointed 
receiver  of  the  company  and  of  its  franchises 
and  all  its  property.  The  order  authorized  the 
receiver  to  run  and  operate  the  railway,  to  pre- 
serve the  property,  to  continue  the  mining  op- 
erations and  sell  the  coal  already  mined  or  to 
be  mined,  and  out  of  the  proceeds  to  pay  wages, 
current  expenses,  and  interest.  It  also  directed 
the  receiver  to  ascertain  and  report  the  condi- 
tion of  the  property  and  of  the  debts  charged 
thereon  or  owing  by  the  company,  and  directed 
that,  upon  presenting  such  report,  he  be  au- 
thorized to  borrow  money  to  piay  the  running 
€xpenses  of  the  company,  and  to  settle  and  pay 
off  liens  prior  to  the  first-mortgage  bonds,  and 
all  other  expenses  incurred  hj  him,  including 
his  own  compensation  as  receiver,  and  to  issue 
receiver's  certificates  for  the  same,  in  such  form 
and  amounts  as  should  be  from  time  to  time  au- 
thorized by  the  court 

On  the  11th  of  June,  1884,  the  court  made 
an  order  directing  the  receiver  to  prepare  cer- 
tificates in  a  form  given  in  the  order,  to  an 
amount  not  exceeding  $25,000,  which  certifi- 
cates, together  with  such  further  like  certifi- 
cates as  might  be  thereafter  authorized  by  the 
court,  the  order  stated  should  be  a  first  and  ex- 
clusive lien  upon  all  the  property  of  the  com- 
pany, prior  to  any  other  liens  thereupon,  each 
certificate  to  be  for  $1,000,  with  interest  at  the 
rate  of  8  per  cent  per  annum,  and  payable  out 
of  any  surplus  money  in  the  hands  of  the  re- 
ceiver after  paying  the  running  expenses  of  the 
company;  that  he  might  dispose  of  the  certifi* 
cates  at  not  mcn^  than  one  per  cent  discount, 
and  that,  after  exhausting  the  receipts  of  the 
railroad,  he  should  pay  out  of  the  proceeds  of 
the  certificates:  (1)  the  running  expenses  of  the 
company  which  had  accrued  since  his  appoint- 
ment as  receiver,  including  the  expenses  of  the 
first-mortgage  bondholders  in  obtaining  his  ap- 
pointment; and  (2)  out  of  the  balance  remain- 
ing, pay  so  much  of  the  debts  of  the  company 
as  might  be  reported  by  the  master  ana  ap- 
proved by  the  judge,  taking  an  assignment  of 
the  claims  to  himself  as  receiver. 
That  order  also  appointed  a  master  to  report 

[5011  VLpon  all  claims  which  should  be  presented  to 
him  after  the  publication  by  him  of  a  notice 
calling  on  all  persons  having  or  asserting  any 
claims,  by  judgment  or  otherwise,  prior  to  the 
first-mortgage  bonds,  or  entitled  to  a  preference 
in  payment  out  of  the  proceeds  of  the  road,  to 
present  and  file  the  same  with  him. 

On  the  24th  of  June.  1884,  under  that  order, 
the  said  A.  W.  Wilcox  filed  with  the  master 
the  following  claim:  "A  judgment  of  the  Dis- 
trict Court  of  Webb  County,  Texas,  rendered 
March  27th,  1884,  in  cause  No.  486,  in  favor 
of  the  said  A.  W.  Wilcox  against  the  said  Rio 
Grande  and  Pecos  Railway  Company,  for  $5, 
526.78,  with  ten  per  cent  interest  thereon  from 
January  12th,  1884,  and  declaring  and  estab- 
lishing a  lien  on  said  Rio  Qrande  and  Pecos 
Railway  and  its  equipments,  to  secure  the  pay- 
ment of  said  judgment,  and  directing  the  said 
railway  and  its  equipments,  or  so  much  there* 
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of  as  may  be  necessary,  to  be  sold  to  satisfy  the 
said  judgment,  as  will  more  fully  appear  by  a 
duly  certified  copy  of  said  judgment  hereto  an- 
nexed, marked  'Exhibit  A,'  and  made  a  part 
hereof.  The  lien  declared  in  said  judgment  is 
based  upon  money  due  by  the  said  Rio  Gruide 
and  Pecos  Railway  Company  to  mechanics,  la- 
borers, and  operatives  who  performed  labor  in 
the  constructing  and  repairing  and  operating 
said  railway,  and  thereby  under  the  laws  <n 
Texas  acquired  a  lien  prior  to  all  others,  and 
that  said  claims  so  constitutii^  a  prior  lien 
were  bought  by  the  said  A.  W.  WUcox,  and 
the  said  Kio  Grande  and  Pecos  Railway  Com- 
pany acknowledged  the  existence  thereof,  and 
promised  to  pay  the  same  by  its  obligation  and 
note  of  date  January  12th,  1884,  upon  which 
obligation  and  note  the  said  judgment  was  ren- 
dered. The  said  judgment  is  unreversed  and 
remains  in  full  force.  And  the  said  A.  W. 
Wilcox  claims  that  his  said  lien,  established 
by  said  judgment  before  the  institution  of  this 
suit  or  the  appointment  of  a  receiver,  is  prior  to 
the  first-mortgage  bonds,  and  is  entitled  to  pref- 
erence of  payment  out  of  the  earnings  and  pro- 
ceeds of  said  railway,  and  will  apply  to  this 
court  for  such  appropriate  orders  as  will  secure 
prompt  payment"  The  claim  was  sworn  to 
by  Wilcox  on  the  23d  of  June,  1884. 

The  master  filed  his  report  upon  the  claims, 
and  among  them  the  claim  of  Wilcox,  on  th<i 
27th  of  September,  1884.  By  that  report  it  ap- 
pears that  Wright,  the  plaintiff  in  this  suit, 
filed  objections  before  the  master  to  the  allow- 
ance of  the  claim  of  Wilcox,  on  these  grounds: 
(1)  that  the  judgment  in  favor  of  Wilcox  in  the 
District  Court  of  the  County  of  Webb  was  ob- 
tained by  fraud  and  collusion  between  Wilcox 
and  the  president  of  the  company;  (2)  that  the 
note  was  without  consideration  and  frisiudulent: 
(3)  that,  for  the  purpose  of  defeating  the  lien  of 
the  mortgage,  Wilcox  falsely  represented  to 
the  district  court  that  the  note  was  for  services 
and  for  amounts  advanced  on  claims  for  labor 
performed  in  the  construction  and  maintenance 
of  the  railroad,  and  that  it  was  entitled  to  a 
lien  prior  to  all  others  to  secure  its  pa3nnent; 
that  he  was  not  entitled  to  any  lien;  that  he 
performed  no  services  and  owned  no  claims 
which  entitled  him  to  such  lien;  that  any  lien 
was  barred  by  the  limitation  of  one  year;  that 
the  act  of  the  president  of  the  company  in  mak- 
ing the  note  and  in  authorizing  the  confession 
of  the  judgment  was  ultra  vires;  and  that  the 
company  was  not  indebted  to  Wilcox  try  reason 
of  the  note,  and  it  was  without  consiaeration. 
The  ^per  containing  the  objections  also  stated 
that  Wright  had,  on  the  19th  of  July,  1884. 
filed  bis  suit  against  Wilcox,  in  the  District 
Court  of  the  County  of  Webb,  to  set  aside  and 
annul  the  said  judgment  on  account  of  the  acts 
of  coUusion  and  fraud  in  procuring  the  same, 
and  that  such  suit  was  still  pending. 

It  also  appears  by  the  report  of  the  master, 
that  Wilcox  introduced  before  the  master,  as 
evidence  in  support  of  his  claim,  a  c^py  of  bis 
petition  to  the  District  Court  of  the  County  of 
Webb,  a  copy  of  the  promissory  note,  and  a 
copy  of  the  judgment  of  March  27,  1^,  and 
that  other  evidence  was  put  in  by  the  respective 
parties,  Wilcox  and  Wrijrht 

The  master  rex)orted  that  the  note  included 
amouots  which  were  not  secured  by  a  lien  un- 
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der  the  State  Act  of  1879,  as  well  as  amoants 
which  were.  The  conclusion  of  the  master 
was  that  Wilcox  had  a  valid  claim  against  the 
company  for  $5,526.78,  with  10  per  cent  inter- 
est from  January  12, 1884;  but  that  he  had  no 
lien  prior  to  that  of  the  flrst-mort.eage  bond- 
holders.   On  the  6th  of  October,  18i84,  Wilcox 

rm^^^     filed  exceptions  to  the  rei>ort. 

i609]  On  the  7th  of  October,  1884,  the  Mercantile 
Trust  Company  was  duly  removed  from  its 
office  as  trustee  under  the  mortgage,  and  WUl- 
iam  S.  Hassall,  of  Philadelphia,  was  appdnted 
trustee  in  its  place.  By  an  order  of  the  court, 
the  bill  was  dtemissed  as  to  the  Mercantile 
Trust  Company,  and  Hassall  as  trustee  was 
Joined  as  plaintiff  with  Wright;  and  a  decree 
was  entered  by  consent,  on  the  2(Hh  of  October, 
1884,  providing  for  a  sale  of  the  propertv  at 
auction  by  the  trustee,  which  was  modmcd 
by  a  further  decree  made  December  10, 1884, 
directing  the  sale  of  the  property  free  from 
all  liens,  for  a  sum  not  less  than  $100,000, 
which  sum,  it  was  stated,  would  cover  the 
amount  of  the  receiver's  certificates  and  of  the 
claims  reported  by  the  master.  The  sale  was 
made,  and  the  property  was  purchased  by 
Wright  for  the  sum  of  $100,000.  On  the  lOtb 
of  May,  1885,  a  decree  was  made  confirming 
the  sale  and  allowine  certain  claims  as  liens 
prior  to  the  lien  of  the  mortgage,  and  among 
Uiem  the  claim  of  A.  W.  Wiicoz,  for  the  sum 
of  $5,626.78,  with  interest  at  8  per  cent  per  an- 
num from  the  day  of  the  contracting  of  the 
lien,  such  amount  to  be  paid  after  the  payment 
of  the  receiver's  certificates  and  beiore  any 

Jayment  to  the  bondholders.  On  the  18th  of 
une,  1^5,  Hassall,  as  trustee,  appealed  to  this 
court  from  such  decree,  but  the  appeal  was 
dismissed  as  to  all  the  claimants  but  Wilcox. 
BdssaU  V.  Wikox,  115  U.  S.  398  [29:  504]. 

Although  the  statute  of  Texas  under  which 
the  superior  lien  of  Wilcox  is  claimed  was 
passed  in  1879,  prior  to  the  makineof  the  mort- 

fage  in  1882,  and  although  Wucox  brought 
is  suit  and  obtained  his  judgment  in  the  state 
court  prior  to  the  filing  of  the  present  bill,  we 
do  not  think  it  can  be  held  that  the  trustee  un- 
der the  mortgage  or  the  bondholders  were 
bound  by  that  judgment  rendered  in  a  suit  to 
which  they  were  not  made  parties.  Although 
they  had  a  rieht  to  intervene  in  that  suit,  they 
were  not  obliged  to  do  so,  nor  was  Wright 
obliged  to  prosecute  the  suit  which  he  brought 
in  the  state  court.  They  had  a  right  to  come 
into  the  Circuit  Court  of  the  United  States  to 
contest  the  priority  of  Wilcox's  lien,  and,  aa 
his  claim  originated  after  the  mortgage  was 
made,  compel  him  to  prove  afflrmatively  In  that 
[M4]  court  the  existence  and  priority  of  bis  lien,  un- 
der the  statute  of  Texas.  He  undertook  to  do 
80,  but  the  master  reported  that  he  found,  from 
the  evidence,  that  the  note  on  which  the  judg- 
ment was  predicated  included  amounts  not  se- 
cured by  a  lien  under  the  Act  of  1879,  as  well 
as  amounts  for  which  a  lien  was  given  under 
that  Act;  and  that  Wilcox  had  no  lien  prior  to 
the  first-mortgage  bondholders.  On  excep- 
tions bv  Wilcox,  the  circuit  court  sustained  his 
excei)tions,  and  awarded  him  a  lien  with  the 
priority  he  claimed,  for  the  full  amount  of 
$5,526.78,  with  interest  We  do  not  think  the 
evidence  before  the  master  sustained  the  lien 
for  the  whole  of  that  amount 
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One  of  the  exceptions  taken  by  Wilcox  to  the 
master's  report  was,  that  the  master  had,  by 
his  finding,  nullified  the  legal  force  and  effect 
of  the  judgment  of  the  state  court.  The  cir- 
cuit court  may  have  proceeded  on  that  ground, 
in  its  decree.  But  we  do  not  think  that  the 
proceeding  in  the  state  court  can  be  sustained 
as  one  in  rem.  It  is  essential  to  such  a  pro- 
ceeding that  there  should  at  least  be  construct- 
ive notice,  by  some  form  of  publication  or 
advertisement,  to  adverse  claimants,  to  api)ear 
and  maintain  their  rights,  before  a  judgment  in 
such  a  proceeding  can  operate  even  as  prima 
facie  evidence.  Windsor  v.  McVeigh,  98  U.  8. 
274,  278,  279  [28:  914,  916].  In  the  present 
case,  no  notice,  either  personal  or  constructive, 
was  provided  for  b^  the  Texas  statute,  or  was 
given  to  the  other  hen  holders. 

The  claim  of  Wilcox  was  presented  before 
the  master  and  the  circuit  court  as  a  claim 
founded  wholly  on  his  judgment  and  on  the 
statute  of  Texas  and  not  aa  a  claim  arising  on 
the  principle  adjudged  in  Union  Truit  Oo,  v. 
Morrison,  125  U.  8.  591  [81:  825],  or  that  acted 
on  in  the  case  of  Fosdick  v.  Sehatt,  99  U.  8. 
285  [25:  889],  and  the  cases  which  followed  it; 
and  no  facts  are  shown  to  sustain  it  as  a  claim 
founded  on  anything  but  the  statute  of  Texas. 

The  appellant  claims  that  the  evidence  before 
the  master  shows  that  only  $882.21  of  Wilcox's 
claim  consists  of  items  for  which  the  statute  of 
Texas  gives  a  lien«  But,  as  the  master,  though 
saving  that  the  note  included  amounts  for 
which  a  lien  was  given  under  the  Act,  did  not  [505] 
attempt  to  state  what  was  the  total  of  such 
amounts,  it  i$  proper  that  the  decree  ehould  be  re- 
versed^ and  ihis  case  "be  remanded  to  the  Circuit 
Court,  with  a  direction  to  aUote  a  re-cxamina- 
tion  of  the  daim  of  Wilcox,  htfore  a  master,  on 
the  same  and  further  proofs,  if  desired;  and  it 
is  so  ordered. 
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(See  8.  a  Beporter*8e(L  00(V-S20l) 

Drfect  cf  parUes-^equity  jurisdiction— remedif 
ait  lato— fraud— liahUity  of  agent — agents s 
duty  to  principatr^imitation  of  action — 
fraud— notie&setHng  aside  decree— eff^  ef 
a  receipt, 

1.  A  partner  who  has  sold  his  ioterest  to  another 
partner  is  not  a  neoeasary  partf  to  an  action  for 
an  aooountlDg  of  the  affairs  of  the  pcurtnershlp. 

t.  Where  a  court  of  equity  mav  grant  the  relief 
sought  and  has  Jurisdiction  of  toe  subject  matter* 
the  obJeotiOD  that  there  is  a  plain  remedy  at  law 
should  be  taken  at  the  earliest  opportunity  and  be- 
fore the  defendants  enter  upon  a  full  defense. 

8.  The  Jurisdiction  in  equity  attaches  unlaa  the 
legal  remedy,  both  in  respect  to  the  final  relief  and 
the  mode  or  obtaining  it  is  as  eiBolent  as  the  reme- 
dy in  equity. 
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4.  The  remedy  in  equity,  in  casee  of  account,  is 
generally  more  complete  and  adequate  than  it  is  at 
law;  and  in  a  cose  wnere  fraud  is  charged  involving 
the  consideration  of  fiduciary  and  trust  relationB, 
equity  jurisdiction  will  be  sustained. 

5.  where  a  principal  directs  his  agent  to  purchase 
property  for  him  and  instructs  the  agent  fhat  he  is 
willing  to  give  a  certain  price,  and  the  agent  pur- 
chases it  for  a  less  price,  he  cannot  charge  the 
principal  with  the  larger  price  which  the  latter  had 
instructed  the  agent  ne  was  willing  to  pay.  An 
agent  is  not  obliged  to  account  for  oommlssionB 
wnich  he  received  from  third  persons  on  property 
the  title  of  which  he  held  as  their  trustee,  and 
which  was  conveyed  to  his  prinoipaL 

0.  Where  there  was  no  agreement  that  the  prfn- 
oipal  should  have  the  benefit  of  the  agent*s  out- 
standing contracts,  and  the  agent,  oefore  the 
Tncy  commeaced,  had  contracted  to  buy  a  piece 
property,  the  principal  cannot  recover  of  the 
agent  the  diflerence  between  the  price  at  which  the 
agent  had  bargained  for  the  property  and  the  larger 
price  at  which  it  was  subsequently  sold  to  the  pnn- 
oipal  where  the  latter  suffered  no  pecuniary  loss 
for  the  want  of  knowledge  of  such  previous  bar- 
gain^ut  got  the  property  at  his  own  offer. 

7.  where  a  party,  injured  by  fraud,  is  in  igno- 
rance of  its  existence,  the  duty  to  commence  pro- 
ceedings arises  only  upon  discovery;  and  mere  sub- 
mission to  an  injury,  after  the  act  Inflicting  it  is 
completed,  cannot  generally,  and  in  the  nbsence  of 
other  circumstances,  take  away  a  right  of  action, 
unless  such  acquiescence  continues  fur  the  period 
limited  by  the  statute  for  the  enforcement  ox  such 
Tight, 

8.  A  principal,  reposing  confidence  in  an  agent 
and  therefore  neglecting  some  source  of  knowledge 
which  he  might  have  sought,  is  not  chargeable 
with  what  he  might  have  found  out  upon  inqui^ 
aroused  by  suspicion, 

9.  The  setting  aside  of  the  decree  first  rendered 
and  the  rendition  of  another  different  decree  by 
the  courc  below,  is  not  ground  for  reversal,  where 
the  court  had  power  to  take  the  course  it  did  and 
this  court  is  satisfied  with  the  result. 

10.  A  receipt,  given  by  the  principal  to  the  agent, 
for  a  stated  amount,  as  being  the  amount  of  the 
principalis  money  in  the  agent^s  hands,  luHd^  under 
the  oiroimiBtances  of  this  case  not  to  be  conclusive. 

[Nos.  188,  261,  263.] 
Argu^  March  7,  8, 1889,    Decided  April  22, 

1889, 

APPEALS  from  a  decree  of  the  Supreme 
Court  of  the  District  of  Columbia,  in  favor 
of  complainaDts,  for  moneys  illegally  detained 
and  overcharges  by  defendants.  jSecree  mod- 
ified. 

Statement  by  Mr,  Ohirf  Justice  Fuller: 

In  1872,  Thomas  Sunderland,  Curtis  J.  Hill- 
yer  and  William  M.  Stewart  associated  them- 
[506]  selves  for  the  purchase  and  sale  of  real  estate 
in  the  Citv  of  Washington  by  way  of  invest- 
ment ana  speculation.  Hallett  Eilboum, 
James  M.  Latta  and  John  F.  Olmstead  were 
carrying  on  business  at  that  time  in  Washing- 
ton as  real  estate  agents,  in  partnership,  under 
the  firm  name  of  Kilboum  &  Latta,  and  they 
were  employed,  as  their  agents,  by  Sunderland, 
Hillyer  and  Stewart. 

Within  aperiod  of  a  few  weeks  Sunderland, 
Hillyer  ana  Stewart  had  purchawd  property 
through  Kilboum  A  Latta  at  a  cost  of  several 
hundred  thousand  dollars.  Sunderland's  inter- 
est in  the  purchases  was  one  half,  Hillyer's 
one  quarter,  and  Stewart's  one  quarter;  and 
soon  afterwards  and  in  the  same  year,  Stewart 
sold  out  his  interest  to  Sunderland.  In  addi- 
tion to  these  joint  purchases,  Sunderland  pur- 
chased for  himself  in  the  same  way  to  a  la^ge 
amount. 

Two  suits  in  equity  in  reference  to  the  deal- 
ings between  the  parties  had  been  commenced 
in  the  Circuit  Court  of  the  United  States  for 
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the  District  of  Indiana  against  Latta  alone,  and 
as  a  partner  of  Kilbourn  &  Latta,  one  on  be- 
half of  Sunderland  and  Hillyer  and  the  other 
on  behalf  of  Sunderland  alone,  in  which  proc- 
ess was  served  on  Latta  but  not  on  Kilbourn 
or  Olmstead.  Subsequently  the  original  bill 
in  this  cause  was  filed  in  the  Supreme  Court  of 
the  District  of  Columbia  and  a  stipulation  was 
entered  into  whereby  the  subject  matter  of  the 
causes  in  Indiana  waa  transferred  to  the  litiga- 
tion here,  and,  by  amendments  made  in  pursu- 
ance of  the  stipulation,  all  the  controversies 
were  consolidated  into  tbia  suit,  the  bill  as 
amended  seeking  relief  in  favor  of  Hillyer  and 
Sunderland  as  against  Eilboum,  Latta  and 
Olmstead,  and  as  afainst  Latta  alone,  and  in 
favor  of  Sunderland  as  against  the  three  and 
also  as  agEunst  Latta  inmvidually.  And  the 
answers  oi  Eilboum  and  Olmstead,  and  the  sev- 
eral answer  of  Latta  put  in  issue  all  the  causes 
of  action  respectively.  The  original  bill  was 
filed  June  0,  1881,  and  the  amendments  March 
22,  1882.  During  the  proceedings  Stewart, 
who  had  not  been  made  a  party  in  terms,  en- 
tered his  appearance  and  filed  a  disclaimer. 
The  original  bill  and  amendments  alleged  an 
arrangment  between  Sunderland,  HOlyer  and 
Stewart  for  the  purchase  of  real  estate,  and 
charged  that  Eilboum  A  Latta  were  employed 
aa  the  agenta  of  complainants  and  Stewart  to  [507] 
make  for  them  the  proposed  purchases  under 
an  agreement  set  out  by  the  complainants  as 
follows: 

*That  the  plaintiffs  and  the  said  Stewart 
should  intrust  unto  said  firm  as  their  agents 
foresaid  the  negotiatiou  for  and  the  purchase 
of  such  real  estate  in  the  said  quarter  of  the 
said  city  as  the  plaintiffs  and  the  said  Stewart 
might  elect  to  acquire;  that  they  should  furnish 
unto  the  said  firm,  when  by  the  same  thereunto 
rec^uired,  such  sums  of  money  aa  might  be  req* 
uisite  for  the  acquisition  of  the  property,  and 
that  the  plaintiffs  and  the  said  Stewart  diould 
pay  unto  the  said  firm,  upon  the  purchases  to 
be  made  by  said  firm  on  their  account,  a  rea- 
sonable compensation,  by  way  of  commission, 
when  and  in  case  the  said  furm  should  make 
no  charge  bv  way  of  commission  against  the 
vendors  of  Uie  propertv;  but  in  case  any  such 
charge  should  be  made  by  the  said  firm  against 
the  vendors,  that  then  the  plaintiffs  and  the 
said  Stewart  ahould  pay  unto  the  said  firm  no 
commission  whatever;  that  the  said  firm,  in 
consideration  of  so  being  intrusted  with  Qm 
purchase  of  such  real  estate  and  of  the  com- 
missions which  it  might  derive  upon  such  pur- 
chases, should  ascertain  and  point  out  unto  the 
plaintiffs  and  the  said  Stewart  such  lota  and 
parcels  of  land,  in  the  said  section  of  the  said 
city,  as  in  the  judgment  of  the  said  firm  mi^ht 
be  most  advantageously  acquired  by  the  plamt- 
iffs  and  the  said  Stewart;  that  the  said  firm 
should  advise  and  counsel,  to  the  beat  of  ita 
judgnient,  knowledge,  and  experience,  the 
plaintiffs  and  the  said  Stewart  in  respect  of  the 
purchase  of  any  particular  parcel  of  land  with* 
m  the  said  secdon  which  they,  on  their  own 
motion,  might  suggest  to  the  said  firm  as  desir- 
able to  be  purchased  on  their  account,  and  that 
in  any  and  all  cases  the  said  firm  should  ne- 
gotiate for  the  purchase  of  any  real  property 
to  be  acquired  on  account  of  the  plaintiffs  and 
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tbe  said  Stewart  at  the  lowest  possible  rate  at 
which  it  could  be  obtained  from  the  owner, 
and  after  ascertaining  the  price  at  which  any 
8UCU  property  might  be  obtained  from  the 
owner,  should  fairly  and  to  the  best  of  the 
knowledge  and  ability  of  the  said  firm  inform 
the  plaintiffs  and  the  said  Stewart  whether  the 
said  price  was  such  as  to  render  their  acquisi- 

[608]  Uon  of  the  property  desirable,  and  recommend 
to  them  whether  they  should  purchase  the 
property  or  not;  that  if  the  plaintiffs  and  the 
said  Stewart  consented  to  such  purchase,  the 
same  should  be  made  on  their  account  by  the 
said  firm,  and  that  upon  receiving  at  its  request 
from  the  purchasers  the  cash  required  in  the 
first  instance,  and  also  the  amount  of  deferred 
payments  as  the  same  might  become  payable, 
the  said  firm  should  make  due  settlement  with 
the  vendor  or  other  person  entitled  to  pay- 
ment." 

It  is  averred  that  large  quantities  of  real  es- 
tate were  purchased,  and  tbat  as  to  ench  pur- 
chase, Kilboum  St  Latta  represented  that  they 
had  negotiated  with  the  owner  and  obtained 
tl^  lots  at  the  lowest  price,  and  that  the  price 
agreed  on  was  the  lowest  price  at  which  the 
property  could  be  obtained,  and  that  complain- 
ants relied  on  those  rcprescniations;  tbat  com- 
plainants called  the  attention  of  Kilboum  & 
jjatta  to  square  No.  115,  and  requested  Kil- 
boum &  Latta  to  ascertain  the  owner  and  price 
thereof;  that  thereafter  Kilboum  &  Latta  in- 
formed complainants  tbat  $65,000  was  the 
lowest  price  at  which  the  property  could  be 
olitnincd,  and  advised  the  purcbnse,  which  com- 
plainants authorized,  payin)?  $20,000  down, 
which  was  represented  by  Kilbourn  &  Latta  to 
be  required  bj'  the  seller,  and  the  property  was 
conveyed  to  Latta  as  tmstce  for  complainants; 
that  tiiese  representations  were  false,  and  the 
real  price,  instead  of  being  $65,000,  was  only 
$10,000,  and  the  cash  payment  required  only 
$8,000,  instead  of  $20,000;  that  such  represen- 
tations were  made  for  the  purpose  of  cheating 
complainants  and  obtaining  from  them  the  sum 
of  $25,000,  which  defendants  appropriated  to 
their  own  use;  that  the  real  facts  in  relation  to 
these  Durcbases  were  not  discovered  by  them 
umil  March,  1881:  that  complainants,  about 
the  same  time  and  in  substantially  the  same 
manner,  were  defrauded  in  reference  to  the 
purchase  of  lot  17  in  square  158,  the  purchase 
price  being  put  at  $8,816.  when  it  was  really 
only  $5,000,  the  firm  of  Kilboum  &  Latta  there- 
by receiving  and  appropriating  $3,816;  that 
Kilboum  &  Latta  defrauded  complainants  out 
of  the  following  sums  through  the  acquisition 
of  the  following  pieces  of  property:  Square  155, 

[509]  the  sum  of  $6,819.55;  three  loto  in  square  158, 
the  sum  of  $2,668.70;  in  square  156,  the  sum 
of  $22,078;  that  the  real  tmth  as  to  the  last 
transaction  did  not  come  to  their  knowledge 
until  January  or  February,  1882;  that  after- 
wards the  property  purchased  and  two  other 
valuable  tracts  were  left  in  the  care  of  Uie  firm 
for  resale,  and  in  consideration  of  the  probable 
commissions  on  such  sales  the  firm  agreed  that 
it  would  keep  upon  its  books  the  property,  look 
after  the  payment  of  taxes,  interest,  and  the  like, 
and  disburse  the  funds  therefor  without  any 
charge;  that  prior  to  January  1,  1878,  com- 
plainants had  sent  to  the  firm  some  $250,000, 
and  on  December  31,  1876,  Kilboum  &  Latta 
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held  a  balance  in  cash  due  to  complainants  of  not 
less  than  $20,000,  of  which  they  approprintrd 
$16,520  to  their  own  use  for  the  care  and  man- 
agement of  the  property  from  June,  1872;  that 
the  complainants  were  ignorant  of  said  chnrs^es 
unto  June,  1878;  that  being  informed  in  1877 
by  defendants  that  remittances  should  be  sent 
to  Latta  for  disbursements,  considerable  sums 
were  sent  to  him,  of  which  he  wrongfully  ap* 
propriated  the  sum  of  $5,827.50;  that  Sunder- 
lana  individually  purchased  several  parcels  of 
real  estate  through  Kilbourn  &  Latta  under  the 
same  agreement,  which  was  left  In  the  hands 
of  the  said  firm,  and  out  of  funds  of  his  in 
their  hands  the  firm  wrongfully  appropriated 
$5,978,  and  also  $1,000,  of  which  be  was  not 
informed  until  July,  1878;  and  that  defendant 
Latta  wrongfully  appropriated  $1,672  belong- 
ing to  Sunderland  of  which  the  latter  was  ig- 
norant until  then. 

The  defendants  in  answering  denied  specific- 
ally any  such  agreement  as  that  alleged  by  the 
complainants;  averred  tbat  such  a  contract 
would  have  been  void,  if  made;  insisted  that 
the  claims  were  stale  and  complainants  guilty 
of  la^es;  and  set  up  the  Statute  of  Frauds  and 
the  Statute  of  Limitations  and  a  receipt  in  full 
upon  an  accounting.  They  objected  that  Stew- 
art was  a  necessary  and  indispensable  party, 
averred  that  their  charges  for  care  and  manage- 
ment were  lust,  reasonable  and  proper,  and 
denied  all  allegations  of  fraud. 

The  cause  was  ordered  to  be  heard  by  the 
general  term  in  the  first  instance,  and  that  court 
rendered  a  decree  January  9,  1885,  in  favor  of 
the  complainants  and  ai^inst  all  the  defendants 
for  various  sums,  namely,  the  sum  of  $5,819.55 
for  profit  unjustly  and  illegally  detained  by  the 
defendants  from  the  complainants,  arising  out 
of  the  purchase  of  square  No.  155,  and  also  for 
the  sum  of  $3,816  in  respect  to  profit  made  by 
defendants  in  the  purchase  of  lot  17  in  square 
No.  158;  also  for  $8,263. 38  for  overcharge  made 
by  defendants  for  care  and  management  of  com- 
plainant's property;  and  in  favor  of  complain- 
ant Thomas  Sunoerland,  individually,  in  pur- 
suance of  the  stipulation  of  the  parties  filed  in 
the  cause  against  all  of  the  defendants,  for  the 
sum  of  $5,973.88  for  overcharges  for  care  and 
management  of  property  belonging  to  Sunder- 
land; and  also,  in  pursuance  of  said  stipula- 
tion, in  favor  of  Sunderland  individually  a^inst 
Latta  individually,  for  $1,672.85,  being  for  over^ 
charges  for  care  and  management;  and  also, 
in  pursuance  of  said  stipulation,  in  favor  of 
complainants  against  Latta  individually,  for 
$2,838.92  for  overcharffe  made  by  Latta  for 
care  and  management  of  their  property,  and  for 
$1,285.79,  money  retained  by  Latta  from  com- 
plainants' moneys  in  his  bands. 

For  the  opinion  of  the  court,  which  was 
pronounced  July  5,  1884,  see  Sunderland  v. 
Kilboum,  8  Mackey,  506. 

Subsequently,  upon  petition  for  rehearing, 
the  first  decree  was  vacated  and  a  second  ren- 
dered January  22,  1885,  awarding  to  complain- 
ants against  clefendants  the  sum  of  $3,316;  and 
also  the  sum  of  $8,000  for  excessive  charges 
for  care  and  management;  and  also  in  favor  of 
complainants  and  against  Latta  individually 
of  $2,500.  From  this  decree  an  appeal  was 
taken  by  the  defendants  jointly  and  oy  Latta 
individually,  which  is  No.  188,  and  appeals  by 
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the  complainaots  jointly  and  by  Sunderland 
individually,  which  are  Nob.  261  and  262. 

Mr,  M.  F.  Morris*  for  Sunderland's 
Exrz.: 

A  petition  for  rehearing  can  have  no  valid  or 
legal  effect  unless  the  parties  to  be  affected  by  it 
have  notice  of  its  pendencv;  and  this  nonce 
cannot  be  implied.  It  is  a  jurisdictional  fact, 
and  therefore  must  appear  afiSrmatively  from 
the  record. 

Smith  V.  Wooifolk,  116  U.  S.  148  (29:867); 
Valine  V.  Green,  16  Cal.  160;  Nuckolls  v.  Ir- 
win,  2  Neb.  60;  Lane  v.  Wheless,  46  Miss.  666; 
HeUriek  v.  Wilson,  12  Ohio  St.  186. 

A  court  of  equity  has  jurisdiction. 

WylU  V.  Ooxe,  66  U.  S.  16  How.  415-420  (14: 
758);  Harrison  v.  Rowan,  4  Wash.  C.  C.  202. 

A  contract  although  illegal  and  void  as  to  part 
may  be  good  as  to  the  residue. 

Oelpdce  v.  Dubuque,  68  U.  S.  1  Wall.  220 
17: 530);  U,  8,  Y.  Hodson,  77  U.  S.  10  WalL 

5(19:987). 

An  accounting  may  be  had,  even  for  the  pro- 
ceeds of  an  illegal  contract,  when  such  con- 
tract has  been  executed  and  there  is  no  longer 
question  of  its  enforcement,  but  of  the  owner- 
snip  of  the  proceeds  of  it. 

Planters  Bank  v.  Union  Bank,  88  U.  S.  16 
Wall.  488(21:478);  JfcBtoiV  v.  Oibbes,  68  U. 
S.  17  How.  282  (16: 182);  Armstrong  v.  Toler, 
24  U.  S.  11  Wheat.  258  (6: 468). 

The  land  records  did  not  give  notice  to  the 
compldnants. 

Patterson,  y.  De  La  Bonds,  76  U.  S.  8  Wall. 
292(19:415). 

Mr,  J.  H.  Ralston  for  Hillver. 

JU^eMT*.  Enoch  Totten  and  ShellahargerA  J. 
M.  Wilson,  for  Eilboum,  Olmstead  &  Latta: 

There  is  no  jurisdiction  in  equity  in  this 
cause.  There  is  a  plain,  adequate  and  com- 
plete remedy  at  law. 

Buzard  v.  Houston,  119  U.  S.  847  (80:461); 
Hayward  v.  Andrews,  106  U.  S.  672  (27: 271); 
New  York  Guaranty  A  /.  Co,  v.  Memphis  Wa- 
ter Co.  107  U.  S.  205  (27:484);  SuUivan  v. 
Portland  <k  K,  R.  Co,  94  U.  S.  806  (24: 824); 
Litchfield  V.  BalUm,  114  U.  S.  190  (29: 182); 
Killian  v.  Ebldnghaus,  110  U.  S.  568  (28:  246). 

The  alleged  agreement  as  set  out  in  the  plead- 
ings and  as  described  in  the  proof  is  void,  be- 
cause inconsistent  with  public  policy. 

A  double  agency  of  a  real  estate  agent  or 
broker  and  of  the  purchaser  involves  inconsist- 
ent duties  and  the  contract  is  void. 

Meyer  v.  Hanchett,  43  Wis.  246;  Raisin  v. 
Clark,  41  Md.  168,  16  Am.  Law  Reg.  N.  S.  61; 
Story.  Agency,  §|  9,  11,  196.  210,  241;  Ringo 
V.  Binns,  85  U.  8.  10  Pet  269  (9: 420);  Rupp 
V.  Sampson,  16  Gray.  898;  Steicart  v.  Mather, 
32  Wis.  855;  Fam$worth  v.  Hemmer,  1  Allen, 
494;  Walker  v.  Osgood,  98  Mass.  848;  BoUman 
V.  Loomis,  41  Oonn.  581;  Everharl  v.  Searle, 
71  Pa.  256;  Lloyd  v.  Colston,  6  Bush,  587; 
Shirland  v.  Monitor  Iron  Works  Co,  41  Wis. 
162:  1  Lead.  Cases.  £q.  250  and  authorities 
there  cited;  Marye  v.  Strouse,  6  Sawy.  204; 
Michaud  v.  Girod,  45  U.  S.  4  How.  m  (11: 
1076);  Conkey  v.  Bond,  84  Barb.  276;  4  Kent, 
Com.  7th  ed.  475;  Bea  v.  McConneU,  87  Ohio 
St.  896;  St,  Louis,  J,  db  C,  R  Co,  v.  Mathers, 
71  111.  692;  Marsh  t.  Fairbury,  P.  A  N.  W.R 
Co,  64  111.  414. 
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Complainants  are  bound  by  the  knowledge 
which  the  records  of  deeds  disclosed. 

Brant  v.  Virginia  Coal  lit  Iron  Co.  93  U.  S. 
826  (23: 927);  Leavenworth  Co,  v.  Chicago,  R. 
2.  dtp,  R.  Go,  18  Fed.  Rep.  209;  S,  C.fiUo 
Crary,  608;  Sullivan  v.  Portland  A  K.  B,  Co. 
94  ILS.  806(24:824). 

An  account  which  has  been  presented,  and 
no  objection  made  thereto  is  a  stated  account. 

1  Story,  £q.  520-526;  Wiggins  v.  BurkJiam, 
77  U.  S.  10  Wall  129  (19: 884);  CJuippedelains 
V.  Dechenau3c,%  U.  S.  4  CJranch,  8()6  (2: 629); 
Fredand  v.  Heron,  11  U.  S.  7  Cranch,  147  (3: 
297);  Lockwood  v.  Thome,  11  N.  Y.  170; 
Baker  v.  Biddle,  1  Baldw.  418;  Hopkirk  v. 
Page,  2  Brock.  29;  White  v.  Macon,  3  Cranch, 
C.  C.  250;  Bainbridge  v.  Wileocks,  1  Baldw. 
539;  Bradley  v.  Richardson,  2  Blatcht  354; 
Marye  v.  Strouse,  6  Sawy.  209;  Richmond  Mfg. 
Co.  V.  Starks,  4  Mason,  297;  Leather  Manu- 
facturers Nat,  Bank  v.  Morgan,  117  U.  S.  96 
(29:811). 

The  objection  of  want  of  parties  is  taken  in 
the  pleaain&n.  The  absence  of  a  neccassarv 
party  is  fatal,  and  the  bill  must  be  dismissed. 

Alexander  y.  Horner,  1  McCrary,  684;  Mil- 
roy  V.  StoekweU,  1  Ind.  85:  Robertson  v.  Car- 
son, 86  U.  8.  19  Wall.  95  (22: 178). 

Mr,  Chuf  Justice  FuUer  delivered  the  ophi-  l^l^l 
ion  of  the  court: 

It  is  argued  on  behalf  of  Eilboum,  Latta, 
and  Olmstead  that  Stewart  was  an  indispens- 
able party  to  the  cause,  and  that  the  bill  should 
have  been  dismissed  because  he  was  not  made 
such.  Title  to  the  real  estate  purchased  by 
Sunderland,  Hillyer,  and  Stewart  was  placed 
in  Latta  in  trust  as  matter  of  convenience,  and 
it  appears  that  in  December,  1872,  Stewart  sold 
fdl  his  interest  to  Sunderland,  evidencing  the 
transaction  bv  a  memorandum  in  writing,  in 
form  of  a  bill  of  sale,  which  is  not  produced, 
but  the  fact  is  admitted  by  stipulation,  and  that 
he  subsequently  executed  a  more  formal  assign- 
ment, which  is  given  in  the  record.  Stewart 
testifies  that  Sunderland  *' was,  with  the  knowl-  [514] 
edge  and  consent  of  the  firm  of  Kilboum  & 
Latta,  substituted  in  my  place,  and  from  that 
day  I  ceased  to  have  any  interest  whatever  in 
the  transactions  or  business."  On  the  1st  of 
November,  1883,  the  appearance  of  Stewart 
was  entered  by  counsel,  with  a  disclaimer  '*  of 
all  right  and  cause  of  action  on  his  part  against 
the  defendants,  or  any  of  them,  on  account  of 
any  of  the  matters  set  forth  or  involved  in  tins 
cause."  Under  these  circumstances  we  regard 
this  objection  as  untenable. 

The  point  is  also  pressed  that  the  remedy  at 
law  was  plain,  adequate  and  complete,  and 
jurisdiction  in  equity  therefore  wanting.  We 
do  not  imderstand  counsel  to  repudiate  the 
stipulation,  or  to  suggest  multifariousness  or 
any  objection  arising  upon  the  rather  unusual 
mode  pursued  to  secure  a  conclusion  in  four 
cases  rolled  into  one,  but  to  contend  that  the 
determination  of  all  the  matters  in  issue  be- 
longs on  the  law  side  of  the  couit.  The  de- 
fendants fully  answered  the  bill,  and  raised  no 
such  objection,  and,  the  cause  being  at  issucL 
and  evidence  taken,  it  was  ordered  on  the  23d 
of  February,  1883,  by  consent,  to  be  heard  by 
the  general  term  in  the  first  instance.  On  the 
24th  of  March,  1884,  the  defendant  moved  to 
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dismiss  on  the  ground  of  the  adequacy  of  the 
remedy  at  law. 

We  bave  had  occadou  recently  to  remark 
that  where  it  is  competent  for  the  court  to 
grant  the  relief  sought,  and  it  has  jurisdiction 
of  the  subject  matter,  this  objection  should  be 
taken  at  the  earliest  opportunity  and  before  the 
defendants  enter  upon  a  full  defense.  Beynes 
V.  DumorU,  130  U.  8.  854  [ante,  984].  By 
stipulation  several  suits  had  in  effect  been  con- 
solidated with  the  intention,  by  consent,  of  ad> 
hisdng  the  conflicting  claims  between  Sunder- 
land and  Hillyer  jointly  and  Sunderland  alone, 
and  Kilboum,  Latta  and  Olmsteod,  and  Latta 
alone,  and  the  parties  had  proceeded  in  their 
pleadings  upon  that  theory,  and  taken  all  the 
evidence,  and  had  the  cause  set  down  for  hear- 
ing. It  is  then  suggested  that  Sunderland  and 
Hill}  er  and  Sunderland  cannot  maintain  their 
suit  in  equity,  but  must  be  remitted  to  actions 
at  law.    We  do  not  agree  with  this  view. 

The  jurisdiction  in  eqtiity  attaches  imless  the 
legal  remedy,  both  in  respect  to  the  final  relief 
[515]  and  the  mode  of  obtaining  it,  is  as  efficient  as 
the  remedy  which  equity  would  confer  under 
the  same  circumstances.  The  parties  stood  in 
a  fiduciary  relation  towards  each  other,  and, 
in  the  course  of  the  transactions  between  them, 
from  thirty  to  forty  different  lots  of  ground 
were  bought  for  the  complainants  in  upwards 
of  fifteen  distinct  purchases.  As  to  five  of 
these  purchases  fraud  is  specifically  charged. 
A  considerable  amount  of  complainants^  money 
was  in  defendants'  hands,  ana  a  counterclaim 
was  set  up  by  them  in  relation  to  services  per- 
formed in  and  about  the  care  of  a  portion  of  the 
property  purchased;  services  covering  many 
payinents  for  taxes,  interest,  etc. ;  making  of 
loans  and  procuring  renewals;  receipts  and  ad- 
vances. The  transactions  were  all  parts  of  one 
general  enterprise,  and  the  claims  of  a  character 
volving  trust  relations.  Before  the  severance 
of  the  connection  between  the  parties,  Eilboum 
&  Latta  dissolved,  and  the  amounts  due  from 
Eilboum  &  Latta,  if  any,  and  from  Latta 
alone,  if  any,  to  Sunderland  and  Hillyer  or  to 
Sunderland,  and  the  offsets  and  counterclaims 
of  Kilboom  &  Latta,  or  of  Latta,  all  sprang 
from  one  series  of  operations,  and  required  an 
accounting  on  both  sides;  and  that  accounting, 
until  disentangled  by  the  investis^atlon  of  the 
court,  was  apparently  complicated  and  difficult 
"There  cannot  be  any  real  doubt  that  the  rem- 
edy in  equity,  in  cases  of  account,  is  generally 
more  complete  and  adequate  than  it  is  or  can 
be  at  law"  (1  Stor^,  £q.  Jur.  ^  450>;  and,  as 
the  remedy  at  law  m  the  case  in  hand  was  ren- 
dered embarrassed  and  doubtful  by  the  con- 
duct of  the  defendants,  and  fraud  has  in  equity 
a  more  extensive  signification  than  at  law,  and, 
as  charged  here,  involved  the  consideration  of 
the  principles  applicable  to  fiduciary  and  trust 
relations  between  the  parties  throughout  the 
period  of  their  connection,  we  concur  with  the 
supreme  oourt  of  the  District  in  sustaining  the 
jurisdiction. 

Complainants  proceeded  upon  the  liability  of 
the  defendnnts  to  accoimt  for  the  unauthorized 
appropriation  of  moneys  received  as  complain- 
ants' agents,  the  amount  of  which  they  sought 
to  reduce  by  excessive  charges  for  the  care  and 
management  of  complainants'  property;  and 
also  lor  certain  differences  between  what  was 
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paid  by  complainants  for  property  purchased 
throi^b  defendants  at  one  price,  though  ob-    1 516] 
tained  by  defendants  at  another.    The  different 
amounts  claimed  are  sufficiently  set  forth  in 
the  statement  of  the  case. 

By  the  decree  the  oourt  awarded  in  favor  of 
the  complainants  and  against  all  the  defendants, 
the  sum  of  $8,816  as  received  from  complain- 
ants in  the  purchase  of  lot  17,  square  158,  under 
circumstances  requiring  its  return,  and  the  sum 
of  $8,000  for  excessive  charees;  and  in  favor  of 
the  complainants  and  a^mst  the  defendant 
Latta  for  the  sum  of  $2,500  for  overcharges; 
and  disallovFed  all  the  other  items.  The  cor- 
rectness of  these  allowances  and  disallowances 
\b  questioned  upon  these  appeals  respectively. 

We  affirm  the  conclusions  i  cached  by  the 
supreme  court  of  the  District  in  disposing  of 
the  various  amounts  alleged  to  have  been  so 
received  as  to  justify  a  decree  against  the  de- 
fendants in  respect  to  them. 

As  to  lot  No.  17  in  square  No.  158,  thedireo* 
tion  of  the  complainants  to  the  defendants  was» 
"We  are  willing  to  give  50  cents  a  foot  for  any 
property  you  can  get  in  that  square. "  This  was 
the  maxim nm  price,  and  lot  17  at  that  rate 
would  have  amounted  to  $8,816.  The  defend- 
ants succeeded  in  purchanng  it  for  $5,000.  s^nd 
then  charged  it  to  the  complainants  at  the  max- 
imum. Clearly,  the  money  so  received  must 
be  accounted  for  to  the  complainants  from 
whom  it  was  obtained  by  a  violation  of  fidu- 
darv  relations. 

The  claim  for  profits  on  square  156,  of  $14,* 
601,  rests  on  different  ground.  That  proper^ 
had  been  purchased  by  a  real  estate  associotioD 
in  October,  1871,  for  speculative  purposes,  and 
conveyed  to  Eili)oum  by  Thomas  x  oung,  the 
vendor,  as  trustee  for  the  association.  Evi* 
dence  is  given  by  which  it  is  attempted  to  show 
that  Eilboum  &  Latta  had  been  guilty  of  dere- 
liction of  duty  as  between  themselves  and  the 
real  estate  association;  and  it  is  argued  thai 
they  did  not  account  to  their  associates  in  that 
concern  for  thehr  half  of  the  profits.  But  with 
aU  tills  these  complainants  have  nothing  to  do. 
The  profits  which  Eilboum  &  Latta  were 
entitled  to  as  between  themselves  and  the  real 
estate  association,  and  the  commissions  which  .-_., 
they  received  from  the  latter  can  hardly  be  held  1 5 1 7 1 
as  to  be  accounted  for  to  those  comphiiuants,  in 
the  absence  of  an  agreement  that  the  benefit  of 
all  contracts  defendants  had  with  others  should 
be  shared  with  them. 

As  to  square  No.  115,  Eilboum  &  LattiL 
before  their  connection  with  complainants,  had 
made  an  offer  for  the  square,  which  was  accept- 
ed; and,  while  the  title  was  being  put  in  mar* 
ketable  shape,  in  order  that  the  «ue  might  be 
consummated,  their  agency  for  complainanta 
was  entered  upon.  Eilboum  &  Latta's  bargain 
for  the  lot  was  $40,000,  but  there  was  no  agree- 
ment, as  we  have  said  before,  that  the  com- 
plainants should  have  the  benefit  of  all  defend* 
ant's  outstanding  contracts;  and,  as  they  were 
contented  with  their  purchase,  it  is  difficult  ta 
see  upon  what  ground  they  can  recover  here. 
The  relations  between  the  parties  were  such  that 
Eilboum  &  Latta  should  have  disclosed  that 
they  were  acting  as  principals  in  this  sale,  but 
the  complainants  suffered  no  pecuniary  loss  for 
want  of  such  disclosure,  since  they  took  the 
property  at  their  own  price.    Their  remedy,  if 
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tbey  were  dcceiyed,  lay  in  throwing  np  the 
bargain;  but  they  did  not  do  so,  and  could  not 
treat  it,  as  is  well  said  (8  Mackey.  525),  "as  a 
contract  fulfilled  and  as  a  contract  broken." 
The  same  remarks  apply  to  souare  155,  and  to 
lot  10  in  square  No.  158.  the  Wrffains  having 
bccD  made  before  the  sales  to  complainants;  and 
as  to  lot  8,  and  half  of  lot  0  in  square  No.  158, 
the  defendants  deny  the  receipt  even  of  com- 
missions. 

It  may  be  that  the  money  of  complainants 
enabled  the  defendants  to  obtain  considerable 
profits  in  several  ventures;  but  the  tase  made 
attonls  no  substantial  ground  for  the  interposi- 
tion of  the  court  on  that  account 

In  relation  to  the  alleged  overcharges  for 
care  und  management,  the  services  rendered 
are  set  forth  in  the  opinion  of  the  supreme 
court  of  the  District  with  much  particularity, 
and  the  grounds  for  liberality  in  the  premises 
strongly  urged.  We  do  not  care  to  repeat  what 
has  l^en  so  well  stated  there.  The  firm  of  Eil- 
bourn  &  Latta  was  dissolved  December  81, 
1876,  in  possession  at  the  time  of  a  large  amount 
of  complainants'  money,  as  against  which 
charges  were  entered  on  the  firm's  boolu  Decem- 
ber 1*^,  1876,  for  "care  and  management"  from 
15 181  ^^y*  l^'^^j  ^^  ^®  property  of  Sunderland  and 
Hillyer,  oi  $16,526.67.  and  of  the  property  of 
8underland,of  $5,978.88.  Similar  charges  were 
made  by  Latta  after  the  dissolution,  aeainst 
Sunderland  and  Hillyer,  to  the  amount  oi  $5.- 
677.85,  and  against  Sunderland,  of  $1,672.85. 
The  court  found  the  complainants  entitled  to 
recover  the  sum  of  $8,000  against  all  the  defend- 
ants, and  the  sum  of  $2,500  against  Latta  indi- 
vidually. We  think  the  sum  of  $1 ,285.77  should 
also  be  allowed  against  Latta.  His  account  with 
Sunderland  and  Hillyer  showcMl  a  balance  due 
them,  June  20,  1878,  of  $5,480.98,  and  his  ac- 
count with  Sunderland  showed  an  indebtedness 
from  the  latter,  August  7,  1878,  of  $4,245.16; 
and,  as  counsel  for  complainants  concede  the 
propriety  of  applying  this  sum  on  the  amount 
due  Sunderland  and  Hillyer,  a  balance  of 
$1,285.77  is  left,  for  which  Latta  should  ac- 
count with  interest  from  August  7, 1878.  The 
court  ruled  adversely  to  the  claim  of  Sunderland 
against  Latta,  for  overcharges,  of  $1,672.85,  in 
respect  to  services  rendered,  and  to  the  claim 
of  Sunderland  against  all  the  defendants  for 
$1,000  commission  on  sale  of  Stewart's  house. 
We  accept  these  results,  but  we  are  of  opinion 
that  Sunderland  should  be  awarded,  against  all 
the  defendants,  a  portion  of  the  $5,978.83 
charged  for  services  rendered  him,  and,  ap- 
plying the  rule  adopted  by  the  District  Su- 
pureme  Court,  we  decided  that  he  should  be 
decreed  the  sum  of  $2,986.66  in  respect  of 
this  item,  with  interest  from  December  12, 
1876. 

In  answer  to  the  defenses  of  laches  and  lim- 
itation the  complainants  contend  that  the  al- 
leged bad  faith  of  defendants  was  not  dis- 
covered by  them  until  a  short  time  before  the 
bill  was  filed,  and  that  they  had  no  intelligible 
information  of  the  excess  m  charges  for  care 
and  management  until  late  in  June,  1878. 

Reasonable  diligence  is  of  course  essential  to 
invoking  the  activity  of  the  court,  but  what 
constitutes  such  diligence  depends  upon  the 
facts  of  the  particulfu:  case.    Where  a  party 
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injured  by  fraud  is  in  ignorance  of  its  existence, 
the  duty  to  commence  proceedings  arises  only 
upon  discovery;  and  mere  submission  to  an 
injury  after  the  act  inflicting  it  is  completed  ,-10, 
cannot  generally,  and  in  the  absence  of  other  i****! 
circumstances,  take  away  a  ri^ht  of  action, 
unless  such  acquiescence  continues  for  the 
period  limited  bv  the  statute  for  the  enforce* 
ment  of  such  right.  DeBu9»che  v.  Alt,  L.  R. 
8  Ch.  Div.  286,  814.  We  hold  that  the  com- 
plainants moved  with  sufficient  promptness 
upon  discovering  the  fraud,  and  that  although, 
reposing  confidence  in  their  agenta,  thev  may 
have  nej^lected  availing  themselves  of  some 
source  of  knowledge  they  might  have  sought, 
the  defendants  cannot  be  allowed  to  say  that 
complainants  ought  to  have  suspected  them, 
and  are  chargeable  with  what  thev  might  have 
found  out  upon  inquiry  aroused  by  such  sus- 
picion. 

And  we  are  satisfied  from  the  evidence  that 
this  suit  was  commenced  as  against  each  and  all 
the  defendants  within  the  statutory  period  after 
information  of  the  charges  for  care  and  man- 
agement reached  the  complainants,  and  that  the 
accounts  were  so  rendered  that  the  htle  of 
acquiescence  ordinarily  obtaining  as  between 
merchants  is  not  applicable  here. 

On  the  10th  of  September,  1878.  Sunderland 
gave  Latta  a  receipt  for  $2,715.58  as  "Received 
of  Eilboum  &  Olmstead,  on  account  of  the 
late  firm  of  Kilbourn  &  Latta,"  signed  "Sunder- 
land and  Hillyer"  and  "Thomas  Sunderland,'* 
that  $2,715.58  being  the  amount  of  complain- 
ants' money  in  their  hands,  for  which  defend- 
ants admitted  their  liability;  and  this  is  resort- 
ed to  as  conclusive  evidence,  or  at  least  as  of 
persuasive  force,  upon  the  question  of  the 
alleged  overcharges.  In  view  of  the  form  of 
the  receipt  and  the  testimony  as  to  the  facts  at- 
tending its  being  signed,  we  do  not  attribute 
that  weight  to  it  insisted  upon  by  counsd. 

We  need  not  discuss  the  evidence  bearing 
upon  the  alleged  contract  between  the  parties. 
Necessarily,  the  agent  for  the  buyer  cannot  be 
the  a^nt  for  the  seller  at  the  same  time.  But 
we  thmk  that,  under  the  pleadings,  the  stipu- 
lations, and  the  evidence,  a  decree  was  proper- 
ly passed  below  and  should  not  be  disturbed 
here  for  any  reason  arising  upon  the  record  in 
its  bearing  on  the  original  terms  of  the  armnge- 
ment,  nor  have  we  been  convinced  by  the  ear^ 
nest  argument  of  counsel  for  complainants  that 
the  setUng  aside  of  the  decree  first  rendered, 
and  the  rendition  of  another  decree  in  some 
respects  diHerent.  entitles  him  to  a  reversal,  as  [6^1 
the  court  had  power  to  take  the  course  it  did; 
and  upon  a  consideration  of  the  whole  case  we 
are  sufficiently  satisfied  with  the  result,  except 
in  the  particulars  indicated. 

The  decree  is  afflt^med,  except  aofar  a$  itfaxU 
to  allow  the  turn  of  $1,235.77,  in  fanor  (ff  Sua- 
derlandand  Hillyer  ayainst  Latta  individuaUff, 
and  also  the  9um(f  $3,986.66,  in  fator  of  Sun- 
derland againbt  Kilbourn,  Latta  and  Olm$tead; 
and,  as  to  the  nonaUowance  of  those  sums,  it  %$ 
reversed,  with  directions  to  modify  said  decree  bw 
adding  them,  with  interest,  in  eortformity  with 
this  opinion;  the  costs  of  this  Court  to  be  paid  by 
Kilbourn,  Latta  and  Olmstead;  and  it  ts  so  or- 
dered, 

Mr,  Justice  Field*  dissenting. 
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[456]  J,  B.  nURLBUT,  Appt., 

«. 

John  J.  SCHILLINQER  bt  al. 

(See  8.  C.  Beporter*8  e<L  456-172.) 

Construction  of  letters  patent  far  concrete  pate- 
ments— effect  qf  disclaimer — infringment — 
equitalenU 

1.  The  proper  construction  of  reissued  letters 

rteut  No.  4SSA  flrranted  to  John  J.  tSctailllnger,  May 
1971,  toi*  an  improvement  In  concrete  pavements 
is,  tliat  tbe  invention  consists  in  dividing  the  pave- 
ment inUi  blocks  so  that  one  block  can  be  removed 
and  repaired  without  injury  to  the  rest  of  the 
IMivemcut. 

2.  The  effect  of  the  disclaimer  was,  to  leave  the 

Eatent  to  be  one  for  a  pavement  wfaei'ein  the 
looks  are  formed  by  interposing  some  separating 
qiaterial  between  them.  To  limit  the  patent  to  the 
Dermanent  interposition  of  a  material,  equivalent 
io  tar  paper,  would  limit  the  actual  invention. 

8.  The  Drst  claim  of  the  reissue,  as  it  stood  after 
tbe  disclaimer,  hsld  to  be  infringed,  because  defend- 
ant's pavement  is  a  concrete  pavement  laid  in  de> 
tached  blocks  or  sections,  substantially  in  the  man- 
ner described  in  the  specification  of  the  reissue,  the 
dotnched  blocks  in  the  upper  course  being  the 
equivalent  of  the  detached  blocks  or  sections  of 
the  Scbillinger  pavement. 

4.  The  second  claim  of  the  reissue  hdi  to  be  In- 
fringed, because  the  temporary  use  of  tho  trowel 
or  cutting  instrument  to  divide  the  upper  course 
into  blocks  is  the  equivalent  of  the  tar  paper  of  the 
SohiUinger  patent. 

[No.  216.1 
Argved  March  19, 1889.  Decided  April  22,1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois,  in  favor  of  plaintiffs  in  a  suit 
for  tbe  infringement  of  reissued  letters  patent 
for  an  improvement  in  concrete  pavements. 
Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  1m  1m  Bond  and  E.  A.  West,  for 
appellant: 

Courts  have  no  authority  to  enlarge  a  claim. 

Keystone  Bridge  Co,  v.  Fhanix  Iron  Co.  96 
U.  8.  278  (24:846). 

Where  a  patent  is  for  a  combination  or  ar- 
rangement of  certain  elements,  the  elements  are 
to  be  taken  as  old  and  common,  or  public  prop- 
erty. 

Corn-planter  Patent  Cases,  90  U.  8.  23  Wall 
224  (28:170);  Miller  ^.  Bridgeport  Brass  Co.  1U4 
U.  8.  832  (26:784). 

An  equivalent  is  the  same  as  tbe  thing  itself. 

Union  Paper  Bag  Mae/iine  Co.  v.  Murphy,  97 
U.  8.  120  (24:935X 

The  mere  carrying  forward  of  an  old  idea 
'With  better  resulls,  is  not  such  an  invention  as 
will  support  a  patent. 

Smith  v.  NichoU,  88  U.  8.  21  Wall.  112  (22: 
Wi)\Boberts  v.  Ryer,  91 U.  8. 159  (28:270);^tfa« 
V.  Mice,  104  U.  8.  755-6  (26:916,  niy,  Atlantic 
Works  V.  Brady,  107  U.  8.  192  (27:438). 

PatenteeSyWho  are  not  pioneers  in  the  art,  are 
limited  to  their  actual  improvements. 

Chicago  &  N.W.  R.  Co.  v.  Sayles,  97  U.  8. 
661  (24:1056);  Duff  v.  Sterling  Pump  Co.  107  U. 
8. 686  (27:517). 

The  end  to  be  accomplished  is  not  the  sub- 
ject of  a  patent. 

Carter  v.  Hyde,  41 U.  8. 16  Pet  518  (10:1051); 
Burr  v.  Duryee,  68  U.  8. 1  Wall.  631  (17:650); 
Fuller  V.  Tentzer,  94  U.  a  291  (24:104);  Brooks 
V.  Fiske,  56  U.  8.  16  How.  218  (14:666);  Snow 


V.  LakeShoredM. S.  R.  Co.  121 U.  8.  GSO  (30: 
1008). 

A  patentee  cannot  find  infiingemcntby  func- 
tions, unless  he  is  the  originator  of  the  device 
or  art. 

Ashcroft  V.  Boston  4b  L.RCo.  97  U.  8.  189 
(24:982);  MattlufUis  ▼.  Boston  Machine  Co.  105 
U.  S.  59  (26:1024);  Bridge  v.  Excelsior  Mfg.  Co. 
105  U.  8.  618  (26:1190);  Neacy  v.  Allis,  13  Fed. 
Rep.  874;  McCormick  v.  Talcott,  61  U.  8.  20 
How.  402  (15:930). 

The  reported  cases  which  arc  founded  on  this 
patent,  are:  SchiUinger  y.  Gunt/ier,  14Blatcbf. 
152,  2  fiann.  &  Ard.  544;  S.  C.  loUlatcbf.  303, 
3  Bann.  &  Ard.  491;  ScJiillinger  v.  Greenway 
Brewing  Co.  17  Fed.  Rep.  244;  Cal.  A.  S.  Pav- 
ing Co.  v.  Ferine,  8  Fed.  Rep.  821;  Cal.  A.  3. 
Paving  Co.  v.  Freeborn,  8  Sawy.  448,  17  Fed. 
Rep.  783;  Cal.  A.  JS.  Paving  Co.  v.  Molitor,  118 
U.  8.  609  (28:1106);  Cal.  A.  8.  Fating  Co.  v. 
Schalicke,  119  V.  8.  401  (80:471):  SchiUinger  v. 
Cranford,  2  Cent.  Rep.  630,  4  Mackey,  450.  87 
Pat  Off.  Gaz.  1849;  Se/tiUinger  ▼.  MiddUton, 
81  Fed.  Rep.  786. 

The  burden  of  proof  on  the  question  of  in* 
fringement  is  on  the  appellees. 

(&mmeyer  v.  Neicton,  94  U.  8.  ^l  (24:74); 
Bates  y.  Coe,  98  U.  8.  49  (25:74). 

Giving  to  the  appellees  appellant's  entire 
profits  W8S  wrong. 

Oarrelson  v.  Clark,tll  U.  8.  120  (28:871); 
Black  v.  Thome,  111  U.  8. 122  (28:872). 

Evidence  of  the  state  of  the  art  is  admissible. 

Broten  v.  Piper,  91  U.  8.  41  (23:201);  Vanes 
y.  Campbell,  66  U.  8.  1  Black,  427  (17:168); 
Agawam  Woolen  Co.  v.  Jordan,  74  U.  8.  7  Wall. 
588  (19:177);  Blanehard  v.  Putnam,  76  U.  8.  8 
Wall.  420  (19:483);  Slawson  v.  GhandSt  P.  P. 
dF.  R.  Co.  107  U.  8.  649  (27:676). 

Courts  take  judicial  notice  of  common  knowl* 
edge  and  use. 

McCloskey  v.  Du  Bois,  20  Blatchf.  7, 20  Pat 
Off.  Gaz.  1086;  Terhune  v.  PhilUps,  99  U.  8. 
692  (25:293);  Brown  v.  Piper,  91  U.  8.  48  (28: 
202);  QiU  V.  WelU,  89  U.  8.  22  Wall.  29(24:711). 

Under  appellees*  contention,  their  pateni 
comes  clearly  within  the  reasons  and  findings 
of  this  court  in  the  pavement  case  of  Ouidet  ▼. 
Brooklyn,  105  U.  8.  660  (26:1106);  PhUUps  V. 
Detroit,  lUU.  8.  604  (28:682). 

Disclaimers  forbid  any  subsequent  enlarge- 
ment 

Netd  York  Belting  db  Packing  Co.  v.  Sibley,  15 
Fed.  Rep.  886;  Tyler  y.  Wdch,  8  Fed.  Rep.  6j6; 
White  y.  E.  P.  Oleason  Mfg.  Co.  17  Fed.  Rep. 
159;  Dunhar  v.  Mytrs,  94  U.  8.  193(24:37);  AU 
lantic  Oiant  Powder  Co.  y.Hulinga,  21  Fed. 
Rep.  619;  Union  Met.  Cartridge  Co.  y.  U.  8. 
Cartridge  Co.  112  U.  8.  642  (28:888). 

The  patent  is  only  carrying  forward  an  old 
idea  in  a  slightly  different  way,  without  better 
results. 

Smith  V.  Nichols,  88  U.  8.  21  Wall.  112  (22: 
66<^;  Roberts  v.  Ryer,  91  U.  8.  169  (28:270); 
HoUister  y.  Benedict,  118  U.  8.  69  (28:901). 

The  plaintiff  cannot  recover  the  profits  of  the 
manufacture,  sale  or  use  of  anything  but  the 
patented  improvement 

Moiory  y.  Wliitney,  81  U.  8.  14  Wall  620, 
649  (20-860,  865);  PhUp  y.  Nock,  84  U.  8.  17 
Wall.  460  (21:679);  Goulds  Mfg.  Co.  y.  Cowing, 
12  Blatchf.  248,  14  Blatchf.  816;  .BtoeA;  t.  Mun- 
son,  14  Blatchf.  266;  Buerk  v.  Imhaeuser,  14 
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Btatcbf.  19;  Slob  t.  Bebtrtaim.  »4  U.  S.  788 
tii4:24S)i  Oarretion  t.  Ctant,  10  Blatcbf.  70. 
Mr.  Qfo.  W.  Smr,  for  appellecA: 
It  U  ctearly  proTen  In  tUa  cue  UiM  defend- 
ant Hurlbul    bu  infrtDged   the   Bchillinger 
munL 

Oratit  T.  Biamond,  31  D.  8.  6  Pet.  S18  (8; 
876);  Amf  t.  Stneani,  1  Bomn.  462-480;  Blan- 
Oard  V.  Prague,  8  Sumn.  SSO-SSS;  DavoU  y. 
Brvua,  1  Wood  &  M.  68,  57;  Parktr  v.  Ba- 
iwrtft,  4  McLean,  873;  Le  Bag  t.  TaOam,  00 


D.  S.  14  How.  181  (14:867). 

The  proper  meaanie  of  damaKea 
profit  actually  realized  ij  tbe  deteoilBDt  from 


I  Is  the  a 


tbe  making  and  a^  o[  Us  ooociete  flag  pare- 

lUghman  t.  PnKtor.  120  U.  &  186  <81:664); 
Bradg  V.  AOanlie  Worki,  8  Baiin.  &  Ard.  GT7, 
U  Pat.  Ofl.  Oaz.  e6S:  Ow  t.  Griggi,  2  Fish. 
PaL  Oaa.  174;  Bay»  v.  Sui**,  1  FIbIi.  Pal.  Caa. 
082;  1  Bond.  279;  B^  -v.Danid^,  t  Bond,  212, 
I  Fiah.  PaL  Cas.  872;  Waytu  t.  Holma,  1  Bond, 
27,  S  Flab.  PaL  Cas.  20;  Stma  v.  CoUint,  1 
Flab.  Pat.  Cas.  269;  Curtis,  Pat  g  836;  LowU 
V.  Z«ui«.  1  MaaoD,  184;  WhiOmtore  t.  C^ttM-,  1 
QaU.  429. 

1457)  Jfr.^uatiMBbttoliford  delivered  tbe  opin- 
ion of  tbe  court: 

Tbta  ia  a  suit  in  equttv.  brought  tn  the  Cir- 
cuit Court  of  the  United  States  for  the  Nonhero 
District  of  Ulinoia,  b;  John  J.  Sdiiilinser  and 
Elmer  J.  gBlisbwnr  against  J.  B.  Hurlbut, 

[4S6]  founded  on  the  alleged  infringement  of  leia- 
sued  letlera  patent  No.  4864,  granted  to  John 
J.  Schillinger,  Ha;  2,  1871,  for  an  "improTe- 
ment  lo  concrete  pavements,"  on  the  suirender 
of  original  letters  raCent  No.  105,599,  granted 
losaidScblllbiger,  July  19,1670.  Tbedefensee 
•el  up  in  the  answer  are  the  Invalidlt;  of  the 
leisaue,  want  of  utUitj  in  tbe  lnventi<ni,  want 
oi  noTeln,  and  noninfringement. 

The  Irill  was  filed  in  (klober,  1862.  Salis- 
boiy  baring  died,  the  suit  was,  so  far  as  his 
Intenatwaa  concerned,  revived  in  Alarch,  1664, 
In  tbe  name  of  Ullve  G.  Bnlisburj,  as  adralois- 
Intzlx.  The  Interest  of  Salisbury  was  that  be 
ma  the  exclusive  licensee  under  the  reissued 

Cit  for  the  Btale  of  Illinois.  Issue  having 
joined,  proofs  were  laksn  on  both  sides, 
and  on  the  16th  of  Mi^,  1884,  tbe  court  entered 
an  interlocutory  decree,  adjudging  that  the  re- 
haued  patent  was  valid,  that  itie  defendanthad 
Infringed  it,  and  that  tbe  administratrix  of 
Salisbury  recover  profits  and  damaKes  from  tbe 
26th  of  August.  1BB2,  the  dale  of  the  license  to 
Salisbury.  Tbe  decree  also  ordered  areference 
(0  a  master  to  take  an  account  of  the  profila 
and  the  damagee. 

The  master  took  proofs,  and  on  the  80th  of 
September,  1884,  Oled  his  report,  to  tbe  effect 
that  belneen  August  26,  1H82.  and  May  20, 
1884,  tbe  defendant  bad  Uld  70.909  feet  of 
pavement  by  the  use  of  the  plainliif's  patent, 
for  wbich  he  should  be  held  to  account;  and 
that  tbe  plaiotiSB  had  shown  an  established 
license  fee  of  five  cents  a  square  foot,  or  $3,' 
645.45,  as  damages,  wbich  amount  be  reported. 
He  also  reported  that  the  defendant's  profits 
had  amounted  to  four  cents  a  square  foot.  Tbe 
defendant  excepted  to  this  roport,  and,  on  a 
bearing,  the  court  held  that  ibe  evidence  did 
not  establish  a  fixed  license  tee  as  a  royalty. 


nuuiner  as  ui  produoe  a 
suitable  tl^bt  joint  and 
yet  allow  ibe  btookE  to 
be  cataed  separate!/ 
without  affeottoK  or  w 
iHrlaa  the  blooks  adja- 


BoTflK 


inventloo  I  form  tbe 
ooDonite  toy  mining  oe- 
meot  with  sand  and 
gravel  or  other  suitable 
maUrtoU  Xa  form  a  nttt- 
oUa  plastio  «om)KwlU«n, 
ualna  al>out  the  follow- 
ing proportions:  One 
put,  hr  measare,  of  «a- 

ment;  one  part,  br  i 

ure,  o(  aaod,  and 
three    to         "     " 

sufficient 

-  piutlo;  twt 


Oct.  Taus, 

nouat  of  recovery  wa* 
at  tbe  rate  of  four  cent* 
M.86;  and  It  entered  a 
th  of  November,  ISS-X 
defendant  has  appealed 

lalms  and  drawings  of 
ssued  patents  are  as  fol- 
and  claims  bcin^  placed 
le  parts  of  each  which 
ber  being  Is  italic,  and 
riginal  and  the  reissua 


>  It  known  that  I. 

J.   SohlUlager,   Ot 

the  Cl^,  Oountv.  and 
Dtate  of  New  Torkj  have 
Invented  a  new  and  ua^ 
ful  Improvement  In  con- 
orete  pavemeata;  and  I 
do  berebr  deolaie  Oa 
ftdlowtng  to  be  a  full, 
clear,  and  esaet  desorip- 
tion  thereof,  wbtoh  wUl 
enable  Uiose  skilled  In 

the   same.    refenooB 

panjins  diawlDg.  fonn- 
ing  part  of  thlaapeclllca- 
ti^ln  which  diawiar~ 
"Flffure  I  teproaenta  4 
plan  ot  mj  pavement, 
tiff.  2  Is  a  vestfoal  seotla« 
lithe  MUM.  Similar  tet- 
ten  Indicate  corrttpottO- 

"*fi^venUonrolat«a 
to  a  wiwrM*  pascmcnt 
whldl  la  laid  in  wcttoiu, 
to  that  taeh  tcctton  can  bt 
EaJcvntni  and  ralold  iDltll- 
nit  dtfnirbf  ng  ttit  adjoin- 
Ina  aedloiu.  Vith  Uw 
iMata  of  thti  teettoiwt 
oonoreta  pasMM^at  an 
eomhtncd  stripe  of  tar> 
paper  or  equivalent  ma- 
terial arraiured  between 
the  several  blocks  or  ae^ 
Umta  in  suob  a  raannsr 
as  to  ptoduoe  a  auilabla 
tight  lolnt  and  yet  allow 
the  blooks  to  be  raised 
■eparately  without  af- 
fecting the  t)locks  adja- 

"  In  oarrving  out  mj 
Invention  I  form  the  OMk 
Crete  bf  mixing  oenMmt 
with  sand  and  gravel  or 


I,  and  from 


I  do  not  oonttue  mraelf 
to   an;  proportloDt  tor 

oompoaltlon. 
masH  Is  Blast 
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either 


movable    ]otota   c 
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iwing    pro 
j^^part.  by  m  _^^_ 

measura.  of  aand,  and 
from  three  to  six  parla, 
by  meeauie.  o(  giavaL 
wUh  suttoient  water  to 
rtndCT-tbe  nlzture  piar 
tlo;  but  I  do  not  conOna 
mrselt  to   an;  tUfnit* 

Sroportlousor  materials 
jr  nuking  the  ooneret* 
oompoeltlon.  While  the 
mass  is  plasUo  I  lar  or  1461] 
Kiread  the  same  OK  ttus  * 
loundatloa  or  bed  of  the 
pavement,  either  In 
mouldl  or  between  raov- 
aUe  Jokta  of  tbe  pivpcr 
thick  noat,  ao  aa  to  for« 
theedgesof  the  cimorata 
blocks  a  a,  one  dtoelc  br 
Inu/WnKd  qftm-  the  0U». 
When  the  jSk  blook  baa 
u(  IfsntoM  (heJOMbsr 
IWU.& 
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equal  or  <amo$l  eqwA  to  | 
&  height  of  the  UoOu 
and  place  them  up  againet 
theedgee  of  theoloek  in 
euch  a  manner  thai  they 
form  the  joints  between 
ntch  block  and  the  ad^ 
cent  blocks.  Alter  oom- 
pleting  one  block,  a,  I 
place  the  tar-paper  b 
Hong  the  edge  where  the 
next  block  is  to  be  form- 
ed, and  I  put  the  plastic 
composition  for  such 
next  block  up  against 
the  tar-paper  joint  and 

Srooeed  with  the  forma- 
ion  of  the  new  block  un- 
til it  is  completed.  In  this 
manner  J  proceed  in 
making  aU  the  blocks  un- 
til the  pavement  is  com- 
pleted, interposing  tar- 
paper  between  theur  sev- 
eral joints  as  described. 
The  paper  constitutes  a 
tight  water-proof  joint, 
but  it  allows  the  several 
blocks  to  heave  separ- 
ately from  the  effects 
of  frost,  or  to  be  raised 
or  removed  separately, 
whenever  occasion  may 
aiiae,  without  iniury  to 
the  adjacent  blocks.  The 
paper  does  not  adhere 
when  placed  against  the 
edge  of  the  ftUly  form' 
ed  block,  and  therefore 
the  joints  are  always 
free  between  the  several 
blocks,  although  adher- 
enee  may  take  place  be- 
twun  the  paper  and  the 

gastic    edges    of     the 
ooks  which  are  formed 


partU4onsfrom  between  it 
and  the  next  block  to  be 
formed^  and  then  I  form 
theseeondUock^andsoon, 
each  suceeeding  block  2>e- 
ing  formed  after  the  adja- 
cent  blocks  have  set,  land 
since  the  concrete  in  set- 
ting  shrinks^  the  second 
block  when  set  does  not 
adhere  to  the  first,  and  so 
on,]  and  when  the  pave- 
ment is  completed  each 
biocH  can  be  taken  up  in- 
dependent  of  the  adjoin' 
ina  blocks.  Between  the 
mfUs  of  the  ad^aunt 
bUocks  aire  placed  strips 
b  of  tar-paper  or  other 
suitable  mmerial  in  the 
following  manner:  After 
completing  one  block,  a, 
Iplsice  the  tar-paper  b 
along  the  edge  wnere  the 
next  block  is  to  be  form- 
ed, and  I  put  the  plastic 
composition  for  such 
next  block  up  against 
the  tar-paper  joint  and 
proceed  with  the  forma- 
tion of  the  new  block  un- 
til it  is  completed.  In 
this  manner  I  proceed 
until  the  pavement  is 
completed,  interposing 
tar-paper  between  the 
several  joints,  as  describ- 
ed. The  paper  consti- 
tutes a  tight,  water-proof 
joint,  but  it  allows  the 
several  blocks  to  heave 
separately  from  the  ef- 
fects of  frost,  or  to  be 
raised  or  removed  separ- 
ately, whenever  occnsion 
may  arise, without  injury 


after  the  paper  iolnia  are 
setupinpUice, 


**WhatI  claim  as  new 
and  desire  to  secure  by 
letters  patent  is— 

**The  arrangement  of 
tar-paper  or  its  equiva- 
lent between  adjoining 
blocks  of  concrete,  sub- 
stantially as  and  for  the 
purpose  desorihed.** 


to  the  adjacent  blocks. 
The  paper  when  placed 
against  the  block  first 
formed  does  not  adhere 
tiiereto,  and  therefore  the 
joints  are  always  free 
between  the  several 
blocks,  although  the  pa^ 
per  may  adhere  to  the 
edges  of  the  block  or 
blocks  formed  after  the 
same  has  been  set  up  in 
Us  place  between  the 
joints,  iln  such  cases^ 
however,  where  cheapness 
is  an  object,  the  tar-paper 
may  be  omitted  and  the 
blocks  formed  without  if^ 
terpostng  anything  be- 
tween  their  Joints,  as  pre* 
viousty  described.  JntMi 
latter  case  the  Jointe  soon 
fiU  up  with  sand  or  dust^ 
and  the  pavement  is  ren- 
dered sufficiently  tight  for 
many  purposes,  whUe  th4 
blocks  are  detached  from 
each  other  and  can  be 
taken  up  and  relaid,eaeh 
ind^pendentof  the  adjoin- 
ing blocks,} 

'^  What  I  claim  as  new 
and  desire  to  secure  by 
letters  patent  is—  _  .  -^, 

'*L  A  concrete  pavement    l^oSJ 
laid   in  detached   blocks 
or  sections,  substantiaily 
in  the  manner  shown  ana 
descrihed. 

**2.  The  arrangement 
of  tar-paper  or  its  equiv- 
alent between  adjoining 
blocks  of  concrete,  sub- 
stantially as  and  for  the 
purpose  set  forQu 


Ft0^ 


On  the  1st  of  March,  1876,  Scbilllnger  filed 
In  the  Patent  Office  the  followiDg  disclaimer: 
•To  the  Commissioner  of  Patents:  Your  peti- 
tioner, John  J.  Schillinger,  of  the  City  and 
County  and  State  of  New  York,  represents 
that  letters  patent  of  the  United  States,  reissue 
No.    4,864,  bearing  date  May  2,  1871,  were 

180  U.  S. 


granted  to  him  for  an  improvement  in  concrete 
pavements.  That  he  has  reason  to  believe  that, 
through  inadvertence,  accident  or  mistake,  the 
specification  and  claim  of  said  letters  patent  are 
too  broad,  including  that  of  which  your  peti- 
tioner was  not  the  first  inventor,  and  he  there- 
fore hereby  enters  his  disclaimer  to  the  f oUow- 
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ing  words:  'And  siDce  the  concrete  in  setting 
shrinks,  the  second  block  when  set  does  not 
adhere  to  the  first,  and  so  on/  and  which  oc- 
curs near  the  middle  part  of  the  said  specifica- 
tion, and  to  the  following  words  near  the  end 
of  the  specification:  'In  such  cases,  how- 
ever, where  cheapness  is  an  object,  the  tar- 
paper  may  be  omitted  and  the  blocks  formed 
without  interposing  anything  between  their 
joints,  as  previously  described.  In  this  latter 
case  the  jomts  soon  fill  up  with  sand  or  dust, 
and  the  pavement  is  rendered  sufficiently  tight 
for  manV  purposes,  while  the  blocks  are  de- 
tached nrom  each  other  and  can  be  taken  up 
and  relaid,  eadi  independent  of  the  adjoining 
blocks.'  Your  petitioner  hereby  disclaims  the 
forming  of  blocks  from  plastic  material  with- 
out interposing  anything  between  their  joints 
while  in  the  process  of  formation.  Your  peti- 
tioner owns  the  said  patent  and  the  whole  inter- 
est therein,  except  In  the  following  places  or  ter 
ritory,  for  which  he  has  granted  exclusive  li- 
censes under  royaltv,  or  sold  rights  under  said 
[4641  Patent,  to  wit:  the  Counties  of  Kings,  Queens, 
and  Richmond,  New  York  Btate;  Hartford 
County,  Connecticut;  the  District  of  Columbia; 
the  States  of  New  Jersey,  Georgia,  Maryland, 
Louisiana,  Texas,  Ohio,  Michigan,  Missouri, 
and  Illinois,  which  above   named  States  and 

E laces  comprise  all  the  territory  for  which  he 
as  sold  or  granted  exclusive  licenses  or  rights 
in  or  under  said  patent,  to  the  best  of  his  recol- 
lection, knowledge  and  belief." 

The  words  specifically  disclaimed  by  the  dis- 
claimer are  embraced  in  brackets  in  the  copy 
of  the  specification  of  the  reissue  above  set 
forth. 

The  Schillinger  patent  has  been  before  several 
of  the  Circuit  Courts  of  the  United  States,  and 
also  before  this  court,  for  adjudication. 

In  the  Circuit  Court  for  the  Southern  District 
of  New  York,  before  Judge  Bhipman,  in  Fel)- 
ruary,  1877.  in  Sehillinger  v.  Ouniher,  14 
Blatchf.  152,  and  2  Ban.  &  Ard.  544,  and  11 
Pat.  Off.  Graz.  881;  and  In  the  same  case,  be- 
fore Jtfdge  Blatcbford,  in  Augiist,  1879,  17 
Blatchf.  66,  and  4  Ban.  &  Ard.  479,  and  16  Pat. 
Off.  Gaz  905;  fai  the  Circuit  Court  for  the  Dis- 
trict of  California,  before  Judge  Sawyer,  in 
May,  1881,  in  California  AHifieial  Stone  Pav- 
ing Oo,  V.  MoUtor,  and  The  Same  v.  Ferine,  7 
Sawy.  190,  and  8  Fed.  Rep.  821.  and  20  Pat 
Off.  Gaz.  813;  in  the  Circuit  Court  for  the 
Northern  District  of  New  York,  before  Judge 
Blatchford,  in  July,  1888,  in  SchiUinger  v. 
Oreenway  Bremng  Co,  21  Blatchf.  883,  and  17 
Fed.  Rep.  244,  and  24  Pat.  Off.  Gaz.  495;  and  in 
the  Circuit  Court  for  the  Southern  District  of 
Ohio,  before  Jtt^eSajte,  in  June,  1884.  \uKuhl 
V.  Mueller,  21  Fed.  Rep.  510,  and  28  Pat.  Off. 
Gaz.  541,  the  patent  was  sustained.  In  the 
Supreme  Court  of  the  District  of  Columbia,  in 
general  term,  in  July,  1885,  in  SchiUinger  v. 
Vranford,  2  Cent.  Rep.  680, 4  Mackey,  450,  and 
87  Pat  Off.  Gaz.  1849,  it  was  held  void,  on  the 
question  of  novelty.  It  was  also  interpreted 
by  Judge  Sawyer,  in  the  Circuit  Court  for  the 
District  of  California,  In  California  Artificial 
Stone  Puffing  Go.  v.  Freeborn,  in  January,  1883, 
8  Sawy.  443.  and  17  Fed.  Rep.  785.  and  by  Judge 
Deady,  in  the  Circuit  Court  for  the  District  of 
Orw)n.  in  August  1887,  in  Schillinger  v. 
Middleton,  81  Fed.  Rep.  786. 
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The  patent  was  before  this  court  in  Galifcr*  [4651 
nia  A.  S,  Paving  Co.  v.  Molitor,  118  U.  8.  609 
[28:1106],  in  March.  1885,  but  only  on  a  ques- 
tion of  contempt,  and  in  California  A,  S.  Pa^ 
ing  Co.  v.  Schalicke,  119  U.  S.  401  [80:471],  hi 
December,  1886. 

We  are  of  opinion  that  the  proper  constnio> 
tion  of  the  reissued  patent  is,  that  the  invention 
consists  in  dividing  the  pavement  Into  blockiL 
so  that  one  block  can  be  removed  and  repaired 
without  injury  to  the  rest  of  the  pavement,  the 
division  being  effected  bv  either  a  permanent 
or  a  temporary  interposition  of  something  be- 
tween the  blocks.  Concrete  pavement  had 
been  laid  before  in  sections,  without  beins  di- 
vided into  blocks.  The  effect  of  the  discl^mer 
was  to  leave  the  patent  to  be  one  for  a  pave- 
ment wherein  the  blocks  are  formed  by  inter- 
posing some  separating  material  between  them. 
To  limit  the  patent  to  the  permanent  interpoai- 
tion  of  a  material  equivalent  to  tarpaper, 
would  limit  the  actual  invention.  The  use  of 
a  bottom  layer  of  coarse  cement,  and  placing 
on  it  a  course  of  fine  cement,  and  dividing  the 
upper  course  into  blocks  by  a  trowel  run  par- 
tially or  wholly  through  the  upper  course  while 
it  is  plastic,  in  a  line  coincident  with  the  joints 
between  the  sections  in  the  lower  layer,  accom- 

Slishes  the  substantial  results  of  ^chiJlineer's 
ivention,  in  substantially  the  way  devised  by 
him,  and  is  within  the  patent  as  it  stands  after 
the  disclaimer.  The  disclaimer  took  out  of  the 
first  claim  of  the  reissue  only  so  much  thereof 
as  claimed  a  concrete  pavement  made  of  the 
plastic  material  laid  In  detached  blocks,  with- 
out interposing  anything  in  the  joints  in  the 
process  of  formation,  leaving  that  claim  to  be 
one  for  such  a  pavement  laid  m  detached  blocks, 
when  free  joints  are  made  between  the  blocks, 
by  interposing  permanently  or  temporarily  be- 
tween them,  m  the  process  of  their  formation, 
tar-paper  or  its  equivalent 

In  California  A.  8.  Pavina  Co.  v.  Sehalidte, 
supra,  it  was  said,  p.  406  [472]:  "The  evidence 
in  the  present  case  shows  that  the  defendant, 
during  the  process  of  making  his  pavement, 
marked  off  its  surface  into  squares.  But  the 
question  is  whether  he,  to  any  extent,  divided 
it  into  blocks,  so  that  the  line  of  cracking  was 
controlled,  and  induced  to  follow  the  joints  of 
the  divisions,  rather  than  the  body  of  the  block, 
and  so  that  a  block  could  be  taken  out,  and  a  |466] 
new  one  put  in  Its  place,  without  disturbing  or 
injuring  an  adjoining  block.  The  specification 
makes  it  essential  that  the  pavement  shall  be  so 
laid  in  sections  'that  each  section  can  be  taken 
up  and  relfdd  without  disturbing  the  adjoining 
s^ons.'  Again ,  it  says  that  the  joint  between 
the  blocks  'allows  the  several  blocks  to  heave 
separately,  from  the  effects  of  frost,  or  to  be 
raised  or  removed  separately,  whenever  occa- 
sion may  arise,  without  injury  to  the  adjacent 
blocks.'  This  is  essential;  and,  in  all  the  cases 
where  infringement  has  been  held  to  have  been 
established,  there  have  been  blocks  substantial- 
ly separate,  made  so  by  the  permanent  or  tem- 
porary interposition  of  a  separatinff  medium  or 
a  cutting  instrument,  so  that  one  olock  could 
upheave  or  be  removed  without  disturbing  the 
adjoining  blocks.  The  patentee,  in  the  dis- 
claimer, expressly  disclaimed  *the  forming  of 
blocks  from  plastic  material  without  interpos- 
ing anything  between  their  joints  while  in  the 
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process  of  formation.'  It  appears  that  the  de- 
iCDdant  laid  his  pavement  in  stiips  from  the 
curb  of  the  sidewalk  inward  to  the  fence,  in 
one  mass,  and  then  marked  the  strip  cross  wise 
with  a  blunt  marker,  which  is  made  an  exhib- 
it, to  the  depth  of  about  one  sixteenth  of  an 
inch.  But  it  is  not  shown  that  this  produced 
any  such  division  into  blocks  as  the  patent 
speaks  of,  even  in  degree.  There  were  no 
blocks  produced,  and,  of  course,  there  was 
nothing  interposed  between  blocks.  The  mass 
underneath  was  solid,  in  both  layers,  laterally. 
So  far  as  appears,  what  the  defendant  did  was 
lust  what  the  patentee  disclaimed.  The  mark- 
ing was  only  lor  ornamentation,  and  produced 
no  free  joints  between  blocks,  and  the  evidence 
as  to  the  condition  of  the  defendant's  pave- 
ments after  they  were  laid  shows  that  they  did 
not  have  the  characteristic  features  above  men- 
tioned as  belonging  to  the  patented  pavement ** 

In  its  decision  in  the  present  case,  which  was 
made  before  that  in  the  Schalicke  ease,  the 
court  said  that  the  case  was  in  no  way  different, 
so  far  as  infrin^ment  was  concerned,  from  the 
cases  against  Ferine  and  Molitor  and  the  case 
against  the  Orecuway  Brewing  Company. 

In  the  Schalicke  case  it  was  said,  in  the 
opinion  of  this  court,  in  regard  to  the  pave- 
ment in  the  Molitor  case:  "'The  defendant's 
pavement  was  made  by  cutting  a  lower  course 
mto  sections  with  a  trowel,  to  a  greater 
or  leas  depth,  according  to  the  character 
of  the  material,  making  a  joint,  and  doing 
the  same  with  an  upper  course,  the  upper 
joint  being  directly  over  the  lower  ioint.  Into 
the  open  joint,  in  each  case,  was  loosely  put 
some  of  the  partially  set  material  from  the 
top  of  the  laid  course,  answering  the  purpose 
of  tar-paper.  A  blunt  and  roundecT  joint- 
marker,  which  was  said  to  be  ^^^  or  ^  of  an 
inch  in  depth,  was  then  run  over  the  line  of  the 
joints,  marking  off  the  block.  The  pavement 
was  weaker  along  the  line  of  the  joint  than'  in 
any  other  place.  This  was  held  to  t)e  an  in- 
fringement." It  was  also  there  said  that,  in 
the  Qreenway  Brewing  Company  case,  "it  was 
held  that  the  2d  claim  of  the  reissue  was  in- 
fringed by  a  concrete  pavement  which  had  an 
open  cut  made  by  a  trowel  entirely  through 
two  courses  of  material,  the  line  of  cut  in  the 
upper  course  being  directly  over  the  line  of 
cut  in  the  lower  course,  ana  that  the  interposi- 
tion of  the  trowel,  though  temporary,  was  an 
equivalent  for  the  tar-paper,  even  though  the 
jomt  was  left  open  after  the  trowel  was  re- 
moved, and  was  not  made  tight." 

In  the  present  case,  the  only  pavement  for 
which  the  defendant  was  held  liaule  was  what 
was  called  in  his  account  or  statement  before 
the  master  "concrete  flag  pavement,"  the  man- 
ner of  constructing  which  is  thus  described  by 
Mr.  Perkins,  a  witness  for  the  plaintiff:  "First, 
loists  are  placed  seven  to  eight  feet  apart,  in 
front  of  the  property  where  the  work  is  to  be 
laid.  First,  one  stone  it  formed  by  placing  a 
Joist  across  between  the  others  at  nght  angles, 
ffenerally  at  about  four  feet  from  the  place  of 
beginning.  In  this  space  a  mortar,  compcMsed 
of  sand,  gravel  and  cement,  is  put  and  thor- 
oughly tamped,  so  that  the  coarse  material  will 
be  from  three  to  foior  inches  in  thickness,  leav- 
ing about  one  half  inch  on  top  for  a  mortar 
composed  of  sand  and  cement,  which  is  troweled 


off  and  made  even  with  the  top  surface  of 
the  joints.  Then  the  short  joist  that  Is  put  in 
at  nght  angles,  as  before  described,  is  taken  up 
and  placed  about  the  same  distance  as  before, 
and  again  filled  in.  The  finer  material  in  the. 
coarse  concrete  is  generally  worked  next  to  [*M] 
tlie  joist,  so  as  to  make  a  good,  smooth,  strong 
edge.  When  the  top  stuff  is  put  on  this  last 
stone,  and  finished  over  on  top  with  a  trowel, 
the  joint  between  the  two  stones  being  markea 
on  the  outer  joist,  a  trowel  is  drawn  through 
the  top  stuff,  to  make  a  joint  straight,  to  cor- 
respond with  the  joint  below."  The  evidence 
is  satisfactory,  that  the  trowel  was  used  to  cut 
through  or  into  the  top  layer  to  an  extent  suf- 
ficient to  make  Such  a  separation  of  the  top 
layer  into  blocks,  at  a  line  corresponding  witli 
the  joint  below  between  the  sectious  of  the  first 
layer,  as  to  control  the  cracking  of  the  top 
layer,  by  dividing  it  substantially  into  separate 
blocks.  This  division  depends  on  the  depth 
of  the  cut.  The  defendant  contends  that  the 
object  and  effect  of  the  marking  with  the 
trowel  was  only  to  give  to  the  pavement  the 
appearance  of  flagging;  but  the  evidence  is 
entirely  clear  that  tne  cut  was  made  sufficiently 
deep,  in  proportion  to  the  thickness  of  the  up- 
per layer,  to  make  such  a  separation  of  the 
upper  layer  into  blocks  as  would  compel  any 
lendency  to  crack  to  follow  the  line  of  the  cut 
made  by  the  trowel,  and  not  run  off  into  the 
body  of  the  layer;  and  that  thus  the  obiect  of 
Schillinger's  invention  was  attained.  The  de- 
fendent  is,  by  the  report  of  the  master  and  the 
decree  of  the  circuit  court,  made  liable  only 
for  concrete  flaggingso  laid  and  cut  as  to  pro- 
duce such  result.  The  defendant  was  par- 
ticular to  have  the  cut  in  the  upper  layer  made 
with  the  trowel  directly  over  the  line  between 
the  two  sections  of  the  lower  layer,  and  it  is 
shown  that  the  upper  layer  of  his  pavement 
thus  made  would  come  up  in  separate  blocks, 
lie  made  his  lower  course  of  saud,  travel  and 
cement,  mixed  in  the  proportions  of  one  part 
of  cement  to  six  or  seven  of  sand  and  gravel, 
while  he  made  his  upper  course  of  one  half 
sand  and  one  half  cement,  made  plastic ^with 
water.  The  lower  course  of  his  flagging  was 
composed  of  material  in  which  there  was  only 
one  part  of  cement  or  adhesive  substance  to 
six  or  seven  parts  of  nonadhesive  substance, 
and  there  was  but  a  slight  tendency  to  adhere 
between  the  faces  of  the  two  sections  in  the 
lower  course;  while  as  the  upper  layer  was 
composed  one  half  of  adhesive  substance,  the 
tendency  was  for  its  material  to  adhere  strong- 
ly. Therefore,  a  cut  in  the  upper  course,  co^  [469] 
incident  with  the  joint  below,  would  permit 
any  action  of  the  settling  of  the  lower  course, 
through  frost  or  upheaval,  to  extend  to  the  top 
of  the  upper  course  through  a  joint  cut  in  that 
course,  of  sufficient  deptli  to  prevent  the  ten- 
dency of  the  upper  course  to  crack  in  its  body 
rather  than  in  the  line  of  the  cut. 

We  are,  therefore,  of  opinion  that  the  first 
claim  of  the  reissue,  as  it  stands  after  the  dis- 
claimer, is  infringed,  because  the  defendant's 
pavement  is  a  concrete  pavement,  laid  in  de- 
tached blocks  or  sections,  substantially  in  tho 
manner  shown  and  described  in  the  specifica- 
tion of  the  reissue,  the  detached  blocks  in  the 
upper  course  being  the  equivalent  of  the  de- 
tacned  blocks  or  sections  of  the  Schillinger 
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pavement;  and  that  the  second  claim  of  the 
reissue  is  infringed,  because  the  temporair  use 
of  the  trowel  or  cutting  instrument,  to  divide 
the  upper  course  into  l^ocks.  is  the  equivalent 
of  the  tar-paper  of  the  Schillin^r  patent,  the 
cutting  making  a  division  which  controls  the 
cracking,  and  facilitates  the  taking  up  and  re- 
laying of  the  blocks  or  sections  in  the  upper 
course  "without  disturbing  the  adjoining  sec- 
tions," and  the  trowel  being  interposed  to  effect 
its  object  during  the  process  of  forming  the 
pavement  on  the  spot  where  it  is  to  remain. 

The  invention  of  Schillinger  was  a  very  valu- 
able one  The  evidence  is  that  it  entirely  sup- 
erseded the  prior  practice  of  laying  concrete 
pavements  in  a  continuous,  adhering  mass. 

The  defendant  introduced  in  evidence,  on 
the  question  of  novelty,  the  following  patents: 

Enclish  patent  to  Claridge,  No.  7489,  of 
1837;  English  patent  to  D'Harcourt,  No.  7901, 
of  1889 ;  United  States  patent  to  Russ,  No. 
5475,  of  1848;  English  patent  to  Chesneau,  No. 
850,  of  1852;  English  patent  to  Coignet,  No. 
2659.  of  1855;  English  patent  to  De  la  Haichois, 
No.  771.  of  1856;  and  United  States  patent  to 
Van  Camp,  No.  98,142,  of  July  27, 1869.  AH 
of  these  patents,  except  the  Van  Camp  patent, 
were  introduced  in  evidence  on  the  part  of  the 
defense  in  the  case  against  the  Green  way  Brew- 
ing Company,  and  it  was  held  in  that  ca5te  that 
none  of  them  anticipated  the  Schillinger  inven- 
tion. A  copy  of  the  record  In  that  case,  em- 
14701  ^r&cii^i?  tl^o  pleadings,  and  the  evidence  and 
*-  -'  patents  put  in  by  the  defendant  in  it,  on  the 
question  of  novelty,  forms  part  of  the  record 
in  the  present  case. 

Anexaminatonof  the  patents  put  in  evidence 
by  the  defendant,  in  connection  with  the  tes- 
timony in  regard  to  them,  shows  that  the  Clar- 
idge pavement  was  not  a  concrete  pavement, 
and  was  not  formed  in  detachable  blocks,  but 
was  a  continuous  asphalt  pavement;  that  the 
D'Harcourt  pavement  was  not  a  concrete  pave- 
ment laid  in  detached  blocks  or  sections,  nor 
could  one  section  be  removed  without  disturb^ 
ing  adjacent  sections;  that  the  Russ  patent 
shows  a  concrete  foundation  for  a  stone  pave- 
ment, the  pavement  proper  being  constructed 
of  granite  or  syenite  pla(^  on  top  of  the  con- 
crete foundation,  such  concrete  foundation 
not  being  formed  in  detachable  blocks,  but 
only  being  provided  at  certain  places  with  re- 
movable panels,  consisting  of  frames  filled  with 
concrete,  to  be  lifted  out  to  give  access  to  water 
pipes  or  for  other  purposes;  that  the  Chesneau 

Savement  was  not  a  concrete  pavement  laid  in 
etached  sections  or  blocks,  but  was  a  contin- 
uous pavement,  provided  with  panels  to  give 
access  in  certain  places  to  gas  and  water  pipes, 
the  panels  being  made  of  sections  set  in  frames, 
which  were  removably  inserted  in  the  sur- 
rounding pavement,  and  there  was  no  arrange- 
ment of  tar-paper  or  its  equivalent  between  ad- 
joining blocks  of  concrete,  for  the  purpose  set 
forth  in  the  Schillinger  patent;  that  the  Coig- 
net patent  did  not  show  a  concrete  pavement, 
made  in  detachable  blocks  after  the  manner  of 
Schillinger'a,  and  built  on  the  ground  where  it 
was  to  remain;  that  the  De  la  Haichois  pave- 
ment was  not  a  concrete  pavement  laid  in  de- 
tachable blocks  or  sections,  or  having  the  ar- 
rangement of  tar-paper  or  its  equivalent  between 
adjoining  blocl^s  of  concrete  like  that  of  Schil- 
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lineer;  and  that  the  Van  Camp  patent  showed 
only  blocks  formed  in  moulds,  and  removable 
from  the  moulds,  or  the  pavement  to  be  laid  ce- 
mented in  the  molds,  ana  it  not  being  stated  that 
the  blocks  should  be  formed  on  the  spot  where 
they  were  to  remain,  nor  that  they  should  be 
formed  of  cement  and  gravel  or  sand.  It  further 
appears  that,  in  the  Van  Camp  patent,  when  the 
blocks  are  miade  in  moulds,  they  are  like  bricks,  [471] 
or  artificial  stones,  or  wooden  blocks,  whidi 
are  prepared  and  then  brought  to  the  place 
where  they  are  to  be  laid  and  put  down  in  the 
usual  manner;  and  that  when  the  blocks  remain 
in  the  moulds  and  are  thus  laid,  they  do  not 
present  a  uniform  wearing  surface  of  concrete, 
or  constitute  a  concrete  pavement  formed  in 
detachable  blocks  by  joints. 

Other  testimony  as  to  prior  public  use  was 
introduced  in  this  case,  taken  from  the 
record  in  the  case  of  SehiUinger  v.  Phillip 
Best  Breroiny  (^.,  in  the  Circuit  Court  for  the 
Eastern  District  of  Wisconsin,  which  testimony 
was  also  introduced  in  the  case  against  the 
Greenway  Brewing  Company,  having  been 
taken  in  November,  1882.  In  the  decision  in 
the  latter  case,  it  was  correctly  sidd  of  that  tes- 
timony: "So  ^r  as  it  refers  to  prior  use  in  Ger- 
many, not  shown  in  a  patent  or  printed  publica- 
tion, it  was  duly  objected  to  m  this  case  and 
must  be  excluded.  As  to  the  cement  malt  floor 
which  Row  laid  in  Baltimore  twenty-five  years 
ago,  he  shows  that  it  was  not  made  in  sections 
detachable  by  free  joints.  The  testimony  of 
Botzler  as  to  a  prior  malt  floor  laid  by  him  in 
Chicago  is  too  indefinite  to  amount  to  sufficient 
evidence  to  defeat  a  patent."  So  far  as  that 
testimony  relateiLto  a  pavement  used  in  Ger- 
many, it  was  objected  to  at  the  time  it  was  in- 
troduced in  this  case,  ar^inwrnn^t^tT*  It  was 
clearly  inadmissible  under  section  4tS8  of  tlM 
Revised  Statutes,  because  it  did  not  show  any- 
thinj^  that  had  been  patented  or  described  in 
a  pnnted  publication. 

We  do  not  think  that  the  reissued  patent, 
as  it  stood  after  the  filing  of  the  disclaimer, 
was  open  to  the  objection  that  it  was  not  for 
the  same  invention  as  that  of  the  original  pa- 
tent. Whatever  there  was  of  objectionable 
matter  inserted  in  the  specification  or  the  first 
claim  of  the  reissue,  when  It  was  granted,  was 
removed  by  the  disclaimer.  The  re-issue  was 
granted  within  ten  months  after  the  original. 
The  single  claim  of  the  original  patent  was  re- 
peated in  the  reissue  as  the  second  claim  of  the 
latter;  and  the  first  claim  of  the  reissue,  as  il 
stood  after  the  disclaimer,  did  not  expand  be- 

Sond  the  claim  of  the  original  what  was  daimed 
1  the  reissue. 

As  to  the  amount  of  the  decree,  we  think  the 
court  properly  awarded  the  sum  of  4  cents  per 
square  foot  as  the  profits  of  the  defendant,  and  [472] 
that  it  was  right  to  give  to  the  plaintiff  the 
entire  profits  made  1^  the  defendant  by  tlie 
laying  by  him  of  his  concrete  fiaggine,  in  view 
of  the  testimony  in  the  case.  It  clearly  appears 
that  the  defendant's  concrete  fiagging  derived 
its  entire  value  from  the  use-of  the  plaintiff's 
invention,  and  that  if  it  had  not  been  laid  in 
that  way  it  would  not  have  been  laid  at  all. 

In  Elizabeth  w,  Nicholson  Pavement  €h,  97  U. 
S.  126, 189  [24:1000,1006],  it  is  said  that  "When 
the  entire  profit  of  a  business  or  undertaking 
results  from  the  use  of  the  invention,  the  pat- 
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€Dteo  will  be  entitled  to  recover  tbe  entire 
profits  if  he  elects  that  remedy."  This  lan- 
guage was  quoted  with  approval  in  Root  v. 
7.ake  Shore  d  M.  5.  B.  Go,  105  U.  8.  189.  208 
(26: 975, 980J.  As  in  the  case  of  tbe  Nicholson 
patent,  so  in  the  case  of  tbe  SchHIinger  patent. 
ibe  pavement  was  a  complete  combination  in 
itself,  differing  from  every  other  pavement, 
and  the  profit  made  by  the  defendant  was  a 
single  profit  derived  from  Uie  construction  of 
the  pavement  as  an  entire^.  Cattaghan  v. 
Mwri,  128  U.  8.  617. 665. 666  [ante,  547.  562]. 

Within  the  decision  in  Oarretson  t.  Clark 
111  U.  8.  120  [28: 871].  the  proof  in  this  case 
is  satisfactoty,  that  the  entire  value  of  the  de- 
fendant's pavement,  M  a  marketable  article, 
was  properlv  and  legally  attributable  to  the  in- 
vention of  Scbillinger. 

T/ie  decree  of  the  OireuU  Court  i$  affirmed. 


[527]     JOHN  HASKELL  BUTLER,  Admr.,  bt  al.. 

Appti., 

V. 

THE  BOSTON  AND  SAVANNAH 
STEAMSHIP  COMPANY. 


SAME  9.  SAME. 

(See  S.  0.  Reporter^  ed.  6ST-66B.> 

Limited  liability  ofehip  ownere^ibel  for  lim- 
ited  Uabilitjf  a  bar  to  otlier  aetione — Act  of 
Februttrn  £8,  ISJl-^exterU  of  the  lat^— effect 
qf  state  etatute-^ieaeter  wiihin  county  lim- 
its—lialdlity  for  death, 

L  The  law  of  limited  liability  of  ship  owners  ap- 
plies to  cases  of  personal  injury  and  death,  as  well 
as  to  oases  of  loss  of,  or  ia jurr  to,  property.  It  ex- 
tends to  liability  for  every  kind  of  loss  and  injury. 

2.  Proocedintfs  taken  by  the  owner  of  the  vessel, 
by  libel  for  limited  liability,  are  a  bar  to  actions 
oomraonoed  to  recover  damages  for  losses  sustained 
t>y  means  of  thestrandlng  and  sinking  of  tbe  ves- 
•eL 

8.  The  Act  of  February  28,  1871,  to  provide  for 
the  better  security  of  life  on  board  of  steam  vessels, 
does  not  supersede  or  displace  tbe  proceeding  for 
limited  liability^  in  cases  arising  under  its  provis- 
ions. 

4.  The  law  of  limited  Uabflity  was  enacted  by 
Conm'cn  as  a  part  of  the  maritime  law  of  this  coun- 
ty, and,  in  its  operation,  extends  wherever  publio 
Davi«ration  extends. 

5.  A  statute  of  a  State  cannot  neutralize  or  affect 
the  admiralty  or  maritime  Jurisdk)tion  or  the  oper- 
ation of  the  maritime  law  in  maritime  cases. 

6.  The  Limited  Liability  Act  applies  to  the  pres- 
ent case  notwithstanding  the  disaster  happened 
within  the  teohnioal  limns  of  a  oountv  of  Massa- 
chusetts, and  notwithstanding  the  liability  itself 
may  have  arisen  from  a  state  law. 

7.  This  court  expresses  no  opinion  as  to  whether 
a  state  hiw  can  create  a  liability  in  a  maritime  case, 
within  the  dominion  of  admiralty  and  maritime 
jurisdiction,  where  neither  the  general  maritime 
law  nor  an  Act  of  Coogrcss  has  created  such  a  lia- 
bility. 

[Nofl.  244,  840.] 
Argued  April  10,  111  1889.    Decided  April  tM, 

1889, 

APPEALS  from  decrees  of  tbe  Circuit  Court 
of  tbe  United  States  for  tbe  District  of  Mas- 
aacbusctts,  affirming  decrees  of  tbe  District 
Court,  one  of  tbem  dismissing  a  libel  against 
«  steamship  company  to  recover  damages  for 
death,  and  tbe  otber  decreeing  that  tbe  nbelant 
is  entitled  to  tbe  limitation  of  liability  for  loss 
of  life  and  otber  damage,  and  that  tbe  ezcep* 

180  U.  S. 


tions  of  tbe  respondents  to  tbe  libel  be  over* 
ruled.    Affiinned, 

Tbe  facts  are  stated  in  tbe  opinion. 

Messrs,  Frank  Ck>odwiii  and  Engine  P* 
Carrery  for  appcflantst 

The  law  regards  tbe  rights  of  passengers  and 
bolds  tbe  carrier  to  tbe  highest  deme  of  care 
possible  and  requirea  bim  to  make  good  all 
damages  suffered  tbroueb  want  of  that  care. 

Pa,  Go,  V.  Roy,  102  U.  S.  451  (26:  141). 

Tbe  courts  of  tbe  United  States,  down  to  the 
Act  of  1851,  did  not  recognize  tbe  role  of  tbe 
ancient  or  general  maritime  law,  but  refused 
to  adopt  it  either  in  admiralty  or  common  law. 

Del,  Col,  V.  Arnold,  8  U.  8.  8  Dall.  888  (1: 
624);  The  Amiable  Nancy,  1  Paine.  Ill,  118; 
Pope  ▼.  Niekerson,  8  Story,  465.  480,  492;  ffale 
▼.  Washington  Ins,  Co,  2  Story,  176;  New  Jer- 
sey Steam  Nav,  Co,  v.  Merchants  Bank,  47  U. 
S.  6  How.  485(12:465). 

The  Limited  LiabUitj  Act  is  not  to  be  ex- 
tended, even  in  respect  to  goods,  bj  oonstru<y 
tion. 

Salm<m  Falls  Mfg.  Co,  ▼.  The  Tangier,  8 
Am.  Law  Beg.  504,  510;  King  v.  Am,  Transp, 
Co,  1  Western  Law  Monthly,  186;  8.  C,  1 
Flipp.  1;  The  Egypt,  25  Fed.  Rep.  820;  The 
Mamie,  5  Fed.  Rep.  818;  8  Fed.  Rep.  867;  105 
U.  S.  778  (26: 987);  Gibson  v.  Sfhufeldt,  122  U. 
S.  82.  88  (80: 1085);  CarroU  v.  BtaUn  Island  R. 
Go,  58  N.  Y.  l^iWalker  ▼.  Western  Transp. 
Co.  70  U.  S.  8  Wall.  158  (18:174);  Haegi  v. 
Protidenee  d  N.  T,  8.  8.  Go,  54  How.  Pr.  146; 
Dougan  ▼.  Ghamplain  Transp.  Co,  56  N.  Y.  6; 
Chamberlain  v.  Western  Transp,  Co,  44  N.  Y. 
805; FoOae^v.  Proffidence db.  C,  8. 8.Co.  14Fed. 
Rep.  56. 

The  liability  of  owners  is  not  restricted  by 
tbe  Act  of  Congress  providing  for  the  security 
of  passengers  on  steamboats.  Tbe  Act  does 
not  take  away  any  common-law  liability. 

Caldwell  v.  New  Jersey  Steamboat  Co,  47  N. 
Y.  992;  Swarthouty,  New  Jersey  Steamboat  Co. 
48  N.  Y.  209;  Curran  v.  Cheeseman,  1  Cine 
Super.  Ct.  (Ohio)  52;  Carroll  v.  Staten  Island 
B.  Co,  58  N.  Y.  141;  Houston  d  O,  Nav,  Co,  ▼. 
Dwyer,  29  Tex.  888;  Be  Long  Island  Transp. 
Co,  5  Fed.  Rep.  599,  624;  The  Alpena,  8  Fed. 
Rep.  280;  Bounds  v.  Providence  db  8,  Steamship 
Go,  14  R  I.  844;  The  Amsterdam,  23  Fed.  Rep. 
112;  Briggs  v.  Day,  21  Fed.  Rep.  727,  728, 780, 
781;  Craig  v.  Continental  Ins,  Co,  26  Fed.  Rep. 
798;  ExwvrU  Phcmixlns,  Go,  118  U.  S.  610  (80: 
274);  Jo/inson  v.  Chicago  d  P.  Elevator  Co,  11» 
U.  S.  897  (30:  450);  The  Favorite,  12  Fed.  Rep. 
213;  Providence  d  8.  Steamship  Co,y,  Clare,  127 
U.  S.  45  (82: 199);  Siemen  ▼.  Sellers,  128  U.  &. 
285,  286  (81:  156). 

When  tbe  meaning  is  plain,  tbe  courts  can- 
not  look  to  tbe  statutes  wbicb  have  been  revised 
to  see  if  Congress  erred  in  that  revision. 

The  Montana,  22  Fed.  Rep.  730;  Thommasen 
▼.  WhitwiU,  12  Fed.  Rep.  908;  The  Marins 
City,  6  Fed.  Rep.  418;  McDona'd  v.  Hovey,  110 
U.  S.  628-680  (fe:  272);  Pentlarge  ▼.  Eiriy,  20 
Fed.  Rep.  900. 

Wben,  in  a  statute,  general  words  follow 
particular  ones,  tbe  rule  Is  to  construe  tbem  at 
applicable  to  subjects  ^usdem  generis, 

2  Pars.  Cont.  7ib  ed.  501;  Ala,  v.  Montagus, 
117  U.  S.  609-611  (29: 1003). 

Tbe  decree  dismissing  tbe  petition  and  an* 
swcr  of  Butler  is  a  final  decree. 
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IThe  appellees  hare  separate  and  distinct  de- 
crees in  their  favor  depending  on  separate  and 
distinct  claims. 

Davis  v.  The  Seneca,  Gilpin,  88;  8.  C,  but  on 
other  points,  3  Wall.  Jr.  896;  Westeot  v.  Brad- 
ford,  4  Wash.  C.  C.  492;  Forgay  v.  Conrad,  47 
U.  8.  6  How.  201,  203  et  »eq.  (12: 404);  French 
V.  Shoemaker,  79  U.  8.  12  WaU.  86. 98  (20:270, 
271);  Rronson  v.  La  Oroaee  d  N.  R  Co.  67  U. 
8.  2  Black,  531  (17: 860);  BloHsom  v,  Milwaukee 
ife  a  R,  Co.  68  U.  8.  1  Wall.  657  (17:  674); 
Stewart  v.  Dunham,  115  U.  8.  61  (29:  829); 
Henderson  v.  Wadsworth,  115  U.  8.  276  (29:379); 
HamLll  V.  Wilcox,  115  U.  S.  595  (29:504);  Ben- 
jamin V.  Dubois,  118  U.  8.  48  (30: 52);  Dainese 
V,  Kendall,  119  U.  8.  54(30:305);  Oibson  v. 
Shufeldt,  122  U.  8.  27  (80:  1083);  Ex  parte 
Fhmnixins.  Co.  117  U.  8.  369  (29:924). 

ifr.  Charles  Theodore  Rusfiell,  Jr., 
for  appellee: 

Under  the  Limited  Liability  Act,  the  limita- 
tion is  extended  to  all  losses  by  any  act  of  the 
master  done  without  the  owner's  order. 

Maclachlan,  Shipping,  118, 119;  Noi'wich  db 
N.  T.  Transp.  Co.  v.  Wright,  80  U.  8. 13  Wall. 
116  (20: 589);  The  Fpsilon,  6  Ben.  878;  The  Be- 
becca,  1  Ware,  188. 

Loss  of  life  under  the  Massachusetts  statute 
cannot  affect  the  right  or  extent  of  the  limita- 
tion of  liability  provided  by  the  Act  of  Con- 
gress. 

Am.  Steamboat  Co,  ▼.  Chaee,  88  U.  8.  16 
Wall.  622(21: 869);  Sherlock  y.  AUing,  93  U.8. 
99  (23: 819);  The  Harritbura,  119  U.  8. 199  (80: 
858);  RoundsY.Providenee  & S.Steamship  Co.  14 
R.  I.  844;  Ths  Eptilon,  6  Ben.  878;  Re  Long  Is- 
land etc.  Transp.  Co.  5  Fed.  Rep.  599;  The  Al- 
pena, 8  Fed.  Rep.  280;  Ths  Amsterdam,  28  Fed. 
Rep.  112;  Ths  City  of  Columbus,  22  Fed.  Rep. 
460. 

Insurance  for  a  mortgagee  adds  nothing  to 
the  owner's  interest  in  the  vessel. 

Jones,  Mortg.  §  400;  Hazard  v.  Draper,  7  Al- 
len, 267;  Carter  v.  Bockett,  8  Paige,  487;  Crom- 
weU  V.  Brooklyn  F.  Ins.  Co.  44  NT  Y.  42;  Nich- 
oU  V.  Baxter,  fi  R.  L  491;  Vernon  ▼.  Smith,  5 
Barn.  &  Aid.  1;  Providence  Co.  Bank  t.  Ben- 
son, 24  Pick.  204;  Be  Sands  Ale  Brewing  Co.  8 
Biss.  175;  City  Sao.  Bank  v.  Pa.  F.  Ins.  (h.  122 
Mass.  165;  WilUams  ▼.  Ocean  Ins.  Co.  2  Met 
803;  Rider  v.  Ocean  Ins.  Co.  20  Pick.  259. 

The  insurance  money  cannot  be  claimed  by 
the  mortgagor  nor  by  any  creditor  of  the  mort- 
gagor. 

May,  Ins.  %%  6, 116;  Wh4U  ▼.  Brown,  2  Cush. 
412;  Carpenter  ▼.  Pnmdenee  Washington  Ins. 
Co.  41  U.  8.  16  Pet.  495  (10: 1044);  Bank  of  S. 
C.  V.  Bicknell,  1  aiff.  85;  Hidden  v.  Siater 
Mnt.  F.  Ins.  Co.  2  Cliff.  266. 

The  claim  of  these  sufferers  by  the  loss  of 
the  steamship  is  confined  to  the  res,  or  its 
value. 

Spring  v.  Haskell,  14  Gray,  809;  Famsworth 
y.  Boston,  126  Mass.  1;  Bead  v.  Cambridge,  126 
Mass.  427. 

(5281       -^*  Justice  Bradley  delivered  the  opinion 
of  the  court: 

These  two  cases  are  so  intimately  connected, 
both  in  the  proceedings  and  in  the  questions 
arising  therein,  that  it  will  be  most  convenient 
to  consider  them  together.  They  arose  out  of 
the  stranding,  sinking  and  total  loss  of  the 
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steamship  City  of  Columbus,  on  Devil's 
Bridge,  near  Ckty  Head,  at  the  western  extrem- 
itv  of  Martha's  v  ineyard,  and  near  the  mouth 
of  Vineyard  8ound,  on  the  18th  of  January, 
1884.  Most  of  the  passengers  and  cargo  were 
lost,  and  amongst  the  passengers  lost  was  Eliza- 
beth R.  Beach,  a  single  woman,  of  Mansfield, 
in  the  8tate  of  Connecticut.  The  appellants  [529] 
represent  her,  Nathaniel  Beach  being'appoint- 
ed  administrator  of  her  estate  in  Connecticut, 
Butler  being  appointed  ancillary  administrator 
in  Massachusetts,  and  the  other  two  ap*>ellants 
being,  one  an  aunt,  and  the  other  a  niece  of 
the  deceased,  dependent  on  her  for  support. 
The  appellees,  The  Boston  and  Savaunub 
Steamship  Company,  were  the  owners  of  the 
ship. 

Soon  after  the  disaster  occurred,  and  early  in 
February,  1884,  one  Brown  and  one  Vance 
commenced  each  of  them  an  action  at  law 
against  the  steamship  company,  in  the  Supe- 
rior Court  of  the  County  of  Suffolk,  in  Massa- 
chusetts, to  recover  damages  for  losses  allcgcct 
to  have  been  sustained  by  them  by  menns  of 
the  stranding  and  sinking  of  the  vessel.  There- 
upon  the  steamship  company,  on  the  18ih  of 
February,  1884,  in  order  to  obtain  the  benefit  of 
the  law  of  limited  liability,  filed  a  libel  in  the 
District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts,  against  the  said  Brown 
and  Vance,  and  against  all  other  persons  who 
had  suffered  loss  or  damage  by  said  disaster. 
This  is  one  of  the  cases  now  before  us  on  ap- 
peal. The  libel  was  in  the  usual  form  of  libeia> 
in  causes  of  limited  liability.  It  set  forth  the 
ownership  of  the  vessel,  the  business  in  which 
she  was  emploved,  namely,  as  a  passenger  and 
freight  steamship  between  Boston  and  Savan> 
na^,  her  sea-worthiness,  her  beins  well  and 
thoroughly  ofilcered  and  manned  and  fur- 
nished and  equipped  as  the  law  required.  It 
stated  that  on  the  17th  of  January,  1884,  she 
left  Boston  on  a  voyage  to  Savannah,  having 
on  board  about  83  passengers  and  considerable 
merchandise,  a  list  of  the  former,  as  f ar  a» 
known,  and  a  schedule  of  the  latter,  heing  an- 
nexed to  the  libel.  It  stated  that  whilst  pros- 
ecuting said  voyage,  and  while  on  the  high 
seas,  to  wit,  in  or  near  Vineyard  Sound,  the 
steamdiip  struck  on  the  rocks  near  and  off  the 
shore  at  Gay  Head,  in  Martha's  Vineyard,  fai 
the  district  of  Massachusetts,  about  half  past 
three  in  the  morning  of  January  18th,  1884, 
and  in  a  very  few  minutes  thereafter  heelod  over, 
filled  with  water,  and  sunk,  becoming  a  total 
wreck  and  loss;  that  most  of  the  passengers 
and  crew,  about  100  in  number,  were  drowned 
and  lost,  those  surviving  claiming  to  have 
suffer^  great  injury,  and  that  all  the  property  [530] 
and  effects  of  the  passengers  and  crew,  and  aU 
the  cargo  on  board  (except  a  small  part,  salved 
in  a  damaged  condition,  and  of  little  value), 
together  with  said  steamship,  its  machinery, 
tackle,  apparel  and  furniture,  were  destroyed 
and  lost. 

The  libel  propounded  other  articles,  as  fol- 
lows  to  wit* 

"iv/W.  All  said  great  loss  of  life,  injury 
and  damage  to  persons  on  board,  and  loss  oif 
and  dama.i^e  to  property,  were  occasioned  and 
incurred  without  the  privity  or  knowledge  of 
the  libelant,  the  owner  of  said  steamship. 

Sixth.    The  libelant  further  alleges  Uiat,  aa 
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it  is  informed  and  believes,  certain  persons  or 
corporations,  owners  or  insurers  of  property  on 
board,  and  lost  or  damaged  by  and  at  the  loss 
of  said  steamship  as  aforesaid;  certain  other 
persons,  wiio  claim  to  have  been  on  board  said 
steamship  at  the  time  of  the  loss  aforesaid,  and 
to  have  sufifered  in  consequence  thereof  injuries 
and  damage  to  their  persons  and  property;  and 
still  other  persons,  claiming  to  represent  per- 
sons drowned  and  lost  in  said  disaster,  and 
claiming  to  be  entitled  to  recover  and  receive 
large  sums  of  monev  on  account  of  the  death 
of  and  iniury  to  said  persons  so  represented  by 
them — all  make,  or  may  hereafter  make,  claim 
that  the  striking  upon  the  rocks,  and  sink- 
ing and  wreck  of  said  steamship,  and  the 
loss  of  life,  damage  to  persons  and  property 
aforesaid,  were  occasioned  and  incurred  from 
the  fault  and  neglect  of  the  libelant,  or  its  offi- 
cers and  agents,  and  that  the  libelant  is  liable 
and  responsible  to  pay  to  them  the  loss  and 
damages  arising  as  aforesaid;  all  of  which 
claims  and  allegations  the  libelant  denies,  and, 
on  the  contrary,  it  alleges  that  ail  such  losses 
and  damages  were  occasioned  or  incurred  with- 
out its  neglect,  fault,  privity  or  knowledge, 
and,  as  it  u  informed  and  believes,  without  the 
neglect  or  fault  of  its  officers  or  agents,  or  any 
of  them." 

'^Eighth,  The  losses  and  damage  to  persons 
and  property  incurred  and  occasioned  by  the 
said  stranding,  sinking,  and  loss  of  said  steam- 
ship, and  the  alleged  claims  and  Habilties  made 
against  the  libelant,  by  reascn  thereof,  greatly 
exceed  the  amount  or  value  of  the  interest  of 
the  libelant,  as  owner,  in  said  steamship,  her 
._^  machinery,  tackle,  apparel  and  furniture,  im- 
i****!  mediately  after  said  loss,  and  in  her  freight 
then  pending.  Upon  and  after  the  happening 
of  said  loss,  said  steamship,  her  machinery, 
tackle,  apparel  and  furniture,  became  a  wreck 
and  total  loss,  and,  the  libelant  is  informed 
and  believes,  were  then  practically  worthless, 
and  the  libelant's  interest  therein  became  and 
was  of  little  or  no  value.  The  gross  freight 
then  pending  on  the  voyage  of  said  steamship 
to  Savannah  was  of  the  value  of  about  $]  ,000. 

"Ninth.  The  libelant,  while  not  admitting 
but  denying  that  it  is  under  any  lihblity  for  the 
acts,  losses  and  damages  aforesaid,  and  desir- 
ing and  claiming  the  right  in  this  court  to  con- 
test any  such  liability  of  itself  or  of  said  steam- 
ship, Claims  and  is  entitled  to  have  limited  its 
liability,  as  owner  therefor  (if  any  such  liabil- 
ity shall  hereafter  be  found  to  exist),  to  the 
amount  or  value  of  its  interest,  as  owner,  in 
such  steamship  after  said  loss,  and  her  freight 
then  pending. 

^*  Tenth,  Said  steamship,  in  her  damaged  and 
wrecked  condition,  now  lies  sunken  near  the 
shore  at  Gay  Head,  Martha's  Vineyard,  within 
this  district,  and  within  the  jurisdiction  and 
process  of  this  honorable  court." 

The  libelant  thereupon  claimed  and  peti- 
tioned that,  in  case  it  should  be  found  that 
there  was  any  liability  for  the  acts,  losses,  and 
damages  afoiesaid,  upon  said  steamship  "City 
of  Columbus,"  or  the  libelant  as  owner  thereof 
(which  liability  the  libelant  did  not  admit,  but 
expressly  and  wholly  denied,  and  desired  in 
that  court  to  contest),  such  liability  should  in 
no  event  exceed  the  amount  or  value  of  the 
interest  of  the  libelant,  as  owner,  in  said  steam- 
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ship  and  her  freight  then  pending,  as  by  law 
provided;  and  to  that  end  the  libelant  prayed 
that  all  claims  for  loss,  damage,  or  injury  to 
persons  or  property  by  reason  of  the  premiset 
might  be  heard  and  determined  in  that  court, 
ana  apportioned  according  to  law,  and  that  due 
appraisement  might  be  ordered  and  made  of 
the  ship,  her  machinery  and  furniture,  and  of 
her  pending  freight  at  the  time  of  the  loss,  of- 
fering to  pay  the  ai>praised  value  into  court  or 
^ve  proper  stipulation  therefor,  and  that  moni- 
tion in  due  form  should  issue  against  said 
Brown  and  Vance  and  any  and  all  persons 
claiming  damages  by  reason  of  the  premises, 
citing  them  to  appear,  etc.,  and  that  all  actions  [532] 
and  suits  concerning  the  matters  set  forth 
mi^ht  be  restrained  and  enjoined. 

Upon  the  filing  of  this  libel  a  monition  was 
duly  issued  and  published,  and  an  injunction 
against  actions  and  suits  was  granted,  issued 
and  published.  The  monition  was  returnable 
to  the  first  day  of  Julv,  1884. 

Notwithstanding  these  proceedines  the  ap- 
pellants, on  the  27th  of  September,  1884.  filed 
a  libel  against  the  steamship  company,  in  the 
same  District  Court  for  the  District  of  Massa- 
chusetts, to  recover  damages  for  the  death  of 
said  Elizabeth  R  Beach.  This  is  the  other  suit 
now  before  us  on  appeal.  After  stating  the 
engagement  of  passage  bv  Miss  Beach  on  the 
steamship  from  Boston  to  savannah,  the  charao> 
ter  of  the  vessel  as  a  coastwise  sea-going  steam- 
ship in  the  coasting  trade,  under  enrollment 
and  license,  and  me  circumstances  of  the 
stranding  and  loss,  and  the  drowning  of  Miss 
Beach,  the  libel  of  the  appellants  averred  and 
charged  that  the  disaster  was  caused  by  negli- 
gence on  the  part  of  those  employed  by  the 
steamship  company  in  managing  the  ship,  and 
by  inefficiencv  in  the  discipline  of  the  officers 
and  crew,  and  that  no  proper  measures  were 
taken  to  save  the  passengers.  The  libel  further 
alleged  that  at  the  time  of  the  disaster  the  sec* 
ond  mate,  one  Harding,  was  in  charge  of  the 
ship,  and  was  not  a  pilot  for  those  waters;  that 
it  was  a  part  of  his  duty  to  take  charge  of  the 
ship  altematdy  with  the  first  mate;  that  it  was 
an  omission  of  duty  on  the  part  of  the  owner  to 
intrust  to  the  second  mate  the  charge  of  the  shii> 
without  the  aid  of  the  special  pilot;  and  that  na 
pilot  was  on  dutv  on  the  ship  at  the  time  of  the 
accident.  The  libel  further  alleged  that  "There 
was  not  proper  apparatus  on  the  vessel  for 
launching  the  boats;"  "that  the  ship  was  not 
properly  constructed  in  respect  to  bulkheads  and 
otherwise;"  and  that  there  was  unfitness,  eroas 
negligence  or  carelessness  on  the  part  of  the 
servants  and  agents  of  the  respondents  engaged 
in  navigating  me  ship^  and  in  not  taking  proper 
measures  to  save  the  passengers,  and  as  dis- 
played in  Uie  inefficiency  of  the  discipline  of  the 
officers  and  crew  of  the  vessel;  and  that  in  re- 
spect to  these  matters  there  was  negligence  and 
carelessness  on  the  part  of  the  owner. 

The  libel  further  set  out  a  statute  of  Masse-       [5M 
chusetts  of  the  following  purport,  to  wit: 

*'If  the  life  of  a  passenger  is  lost,  by  reason 
of  the  negligence  or  carelessness  of  the  propri- 
etor or  proprietors  of  a  steamboat,  or  stage 
coach,  or  of  common  carriers  of  passengers,  or 
by  the  unfitness  or  gross  negligence  or  careless- 
ness of  their  servants  or  agents,  such  proprie- 
tor or  proprietors  and  common  carriers  shall 
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be  liable  In  damages  not  exceeding  five  thou- 
aand,  nor  less  than  live  hundred  dollars,  to  be 
-assessed  with  reference  to  the  deme  of  culpa- 
bility of  the  proprietor  or  proprietors  or  com- 
mon carriers  liable,  or  of  their  servants  or 
agents,  and  recovered  in  an  action  of  tort,  com- 
menced within  one  year  from  the  injuiv  caus- 
ing the  death,  bv  Uie  executor  or  administrator 
of  the  deceased  person,  for  the  use  of  the 
widow  and  children  of  the  deceased,  in  equal 
moieties,  or,  if  there  are  no  children,  to  the 
use  of  the  widow,  or,  if  no  widow,  to  the  use 
•of  the  next  of  kin:" 

The  libel  further  allee^ed  that  after  the  vessel 
-struck,  said  Elizabeth  K.  Beach  suffered  great 
mental  and  bodily  pain  upon  the  vessel  and 
was  afterwards  washed  into  the  sea  and 
<irowned;  that  the  value  of  her  clothing  and 
baggage  lost  was  $150;  and  that  by  virtue  of 
the  premises  and  under  the  general  admiralty 
jurisdiction  of  the  United  States  the  libelants 
were  entitled  to  recover  $50,000,  and  by  virtue 
of  the.  statute  of  Massachuselts,  $5,000. 

The  steamship  companv,  thereupon,  on  the 
10th  day  of  October,  1884,  filed  an  exception 
and  plea  to  this  libel,  setting  up  in  bar  the 
record  and  proceedings  of  the  cause  of  limited 
liability  previously  instituted  by  them  in  the 
«ame  district  court^  and  then  pending. 

To  meet  this  exception,  the  appellants,  on 
the  16th  of  Decemb^,  1884,  filed  an  amend- 
ment to  their  libel,  by  way  of  replication,  in 
which  they  claimed  the  benefit  of  the  Steam- 
boat Inspection  Act,  passed  February  28,  1871 
(Title  LII  of  the  Revised  Statutes  U.  8.), 
which  makes  many  regulations  respecting  the 
steam  machimery  and  apparatus  of  steam  ves- 
sels of  the  United  States  in  the  merchant  serv- 
ice, navigating  the  waters  of  the  United  States 
(634]  ftod  respecting  their  construction  and  manner 
of  lading  and  accommodating  passengers  and 
merchandise,  and  the  officers  and  crews  with 
which  they  are  to  be  manned,  and  requires 
sea-going  steamers  in  the  coasting  trade  when 
under  way  and  not  on  the  high  seas,  to  be  un- 
der the  control  and  direction  of  pilots  licensed 
by  the  steamboat  inspectors,  imposes  penalties 
for  loss  of  life  through  negligence  and  inat- 
tentioD,  and  gives  damages  to  the  full  amoimt 
against  the  vessel  and  her  master  and  owner  to 
persons  injured,  if  the  injury  happens  through 
an^  neglect  or  failure  to  comply  with  the  pro- 
visions of  the  law,  or  through  any  known  de- 
fects or  imperfecUons  of  the  steaming  appara- 
tus, or  of  the  hull  (Rev.  Stat.  Title  LII,  p<M- 
4in»,$§  4401, 4498.)  The  appellants  averred  that 
The  City  of  Columbus  was  subject  to  this  law, 
and  when  the  catastrophe  happened  was  within 
the  waters  of  the  State  of  Massachusetts,  and  not 
upon  the  high  seas,  and  not  under  the  control 
of  a  liceoscd  pilot.  They  further  averred  Uiat 
there  was  connivance,  misconduct,  or  violation 
of  law  on  the  ivait  of  the  owner  in  not  provid- 
ing or  procuring  the  vessel  to  be  unaer  the 
control  and  direction  of  a  licensed  pilot,  and 
that  there  was  misconduct,  negligence,  and  in- 
attention to  duty  on  the  part  of  the  captain, 
second  mate,  or  other  persons  employed  on  the 
vessel,  by  which  connivance,  misconduct,  and 
neglicrence  the  life  of  said  Elizabeth  R.  Beach 
was  destroyed. 

On  the  same  day,  the  16th  of  December, 
1884,  the  appellants  appeared  to  the  libel  of 
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the  steamship  companv  in  the  cause  of  limited 
liability,  and  filed  a  pleading  which  they  enti- 
tled an  Answer,  Petition  ana  Exceptions,  and 
by  which  they  set  up  substantially  the  same 
matter  as  had  been  averred  in  their  libel  and 
the  amendment  thereto;  and  in  addition,  they 
alleged  that  at  the  time  of  the  disaster  the 
steamer  and  her  freight  were  substantially  in- 
sured, and  that  the  owners  had  received,  or 
were  entitled  to  receive,  a  large  amount  ol 
money  for  said  insurance,  and  would  thereby 
be  substantially  indemnified  for  the  loss  of 
vessel  and  freight. 

Afterwards,  on  the  19th  of  January,  1885, 
the  appellants  moved  in  the  same  cause  that 
the  steamship  company  be  ordered  to  pa^  into 
court  the  said  insurance  money.  To  this  mo- 
tion the  company  filed  a  written  reply  in  [5SSI 
which  they  set  up  the  fact  that  in  pursuance 
of  an  order  of  the  court  they  had  entered  into 
stipulation  to  pay  into  court  the  amount  of  the 
appraised  value  of  their  interest  in  the  ship  and 
freight  They  further  averred  that,  in  pursu- 
ance of  a  covenant  made  at  the  time  or  their 
purchasing  the  said  steamship,  in  the  mortgage 
given  for  the  purchase  money,  aU  the  insur- 
ance procured  oy  them  had  beoi  assigned  and 
made  payable  to  the  vendors  and  mortgi^ees, 
for  whose  benefit  and  security  the  policies 
were  kept  on  foot;  and  said  parties  had  collect- 
ed the  insurance  money,  and  applied  it  io 
Eart  payment  of  the  mortgage  notes,  and  the 
belants.  The  Boston  and  Savannah  Steam- 
ship Company,  had  not  collected  or  received 
any  part  of  it.  To  this  answer  the  appellants 
filed  an  exception  in  the  nature  of  a  demurrer. 
Upon  these  pleadings  the  parties  agreed  upon 
a  statement  oi  facts,  which,  after  stating  the 
titles  of  the  two  causes,  was  as  follows,  to  wit: 

"Statement  ef  agreed  faeU. 

'*In  the  above  entitled  causes  the  following 
facts  are  agreed  by  the  Boston  and  Savannah 
Steamship  Companv  and  John  Haskell  Butler, 
administrator,  et  oi,,  party  excepting  to  said 
libel  of  said  company: 

"First,  AU  the  allegations  contained  in  the 
eleventh,  twelfth,  thirteenth,  fourteenth,  nine- 
teenth, twenty-third,  and  twenty-fourth  arti- 
cles of  the  answer,  petition  and  exceptions  of 
said  John  Haskell  Butler,  administrator,  et  oL, 
in  said  suit  are  true. 

"Second,  Except  as  relieved  or  affected  by 
the  Limited  LiabQity  Act  of  1851  (U.  S.  Rev. 
Stats.  §§  4288-5)  and  the  Rules  of  the  United 
States  Supreme  Court  thereunder,  the  libelant, 
ship  owner,  is  liable  for  all  loss  and  dama^ 
caused  by  the  stranding  of  said  steamship 
•City  of  Columbus.' 

"Third.  In  respect  to  the  cause  of  the  disas- 
ter alleged,  the  respondents  claim,  in  additi(Mi 
to  the  concession  oy  libelant,  the  B.  and  S. 
Steamship  Company,  of  negligence  on  the 
part  of  their  agents  and  servants,  as  above 
agreed,  that  at  the  time  of  disaster  the  second 
mate  was  in  charge  of  the  ship;  that  he  was  not 
a  pilot  for  the  waters  upon  which  the  ship  was 
then  going,  and  was  not  licensed  as  a  pilot  by  [SM] 
the  inspectors  of  steamboats;  and  that  do  pilot 
was  on  duty  on  said  ship  at  the  time  of  the  dis- 
aster; and,  further,  that  the  disaster  was  owing 
to  the  unfitness,  gross  nej^Iigence,  or  carelessness 
of  the  servants  or  agents  of  the  libelant,  wbo 
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were  en^tLf^ed  in  navigatiDgtheshipat  tbe  time 
of  tbe  disaster,  so  that  tlie  case  was  within  sec- 
tion 6  of  chapter  78  of  the  Pabllc  Statutes  of 
Massachusetts.  The  libelant  denies  all  these  al- 
legations, and  claims  that  thej  are  immaterial 
to  the  issues  of  the  cause,  if  true;  and  that  the 
captain  was  in  charge  oi  the  ship  at  the  time 
of  the  disaster. 

"Fourth,  Said  loss  and  damae;e  were  with- 
out the  privity  and  knowledge  of  the  libelant. 
The  Boston  and  Sayannab  Steamship  Com- 
pany, the  sole  owner  of  said  steamship. 

"F^fth.  Said  steamship  was  a  coastwise,  sea- 
going vessel,  un(ier  enrolment,  and  was,  at 
and  Defore  the  time  of  loss,  subject  to  all  the 
laws  and  rules  of  navigation  applicable  to  such 
vessels;  and  at  the  time  of  loss  was  on  a  voyage 
from  Boston  to  Savannah,  G^rgia,  and  pro- 
ceeding through  Vineyard  Sound,  strandine  on 
Devil's  Bridge,  oflf  and  near  Gay  Head,  Mar- 
tha's Vineyard.  And  to  this  extent  the  re- 
spondents, Butler  et  cU.t  (Qualify  any  admission 
in  their  answer  to  the  third  article  of  tbe  libel 
of  tbe  company;  and  the  company  qualify  any 
avermcQl  pertinent  thereto  in  saidT  article. 

'*  Su'th.  Afler  the  filing  of  the  libel  or  peti- 
tion  in  this  cause,  the  court  caused  due  ap- 
praisement to  he  had  of  the  amount  or  value  of 
the  interest  of  the  libelant,  as  owner,  in  such 
ship  and  her  freight  for  the  voyage,  and  there- 
upon made  an  oraer  for  the  giving  of  a  stipula- 
lation,  with  sureties  for  the  payment  thereof, 
into  court,  whenever  the  same  shall  be  ordered; 
and  upon  due  compliance  with  this  order  the 
court  issued  a  monition,  February  28,  1884, 
against  all  persons  claiming  damages  for  any 
such  loss,  embezzlement,  destruction,  damage, 
or  injury,  citing  them  to  appear  before  the  said 
court  and  make  due  proof  of  their  respective 
claims  at  or  before  July  1,  1884,  and  public 
notice  of  such  monition  was  given  as  required; 
and  thereafter,  on  the  application  of  said  owner, 
the  court  made  an  order  to  restrain  the  further 
prosecution  of  all  and  any  suit  or  suits  asainst 
said  owner  in  respect  of  any  such  claim  or 
claims,  all  as  provided  in  the  admiralty  rules 
of  the  United  States  Supreme  Court 

"Seventh,  The  Boston  and  Savanah  Steam- 
ship Company  is  a  corporation  organized  under 
the  laws  of  the  State  of  Massachusetts,  and  is 
located  at  Boston,  in  said  State." 

The  following  additional  statement  was 
agreed  to  in  the  action  of  the  appellants,  to 
wit: 

"  1.  Except  as  relieved  or  affected  by  the 
Limited  Liability  Act  of  1851  (XT.  8.  Rev.  Stat. 
g§  4283-5),  and  the  Rules  of  the  United  States 
Supreme  Court  thereunder,  the  respondent, 
ship  owner,  is  liable  for  all  loss  and  damage 
caused  by  the  stranding  of  said  steamship  'City 
of  Columbus.' 

"2.  The  respondent  claims  that  the  captain 
was  in  charge  of  the  ship  at  the  time  of  the 
disaster. 

*'  8.  Said  loss  and  damage  were  without  the 
privity  and  knowledge  of  the  respondent,  the 
Boston  and  Savanah  Steamship  Company,  the 
sole  owner  of  said  steamship. 

"4.  Said  steamship  was  a  coastwise,  sea- 
going vessel,  under  enrolment,  and  was,  at  and 
before  the  time  of  loss,  subject  to  all  the  laws 
and  rules  of  navicration  applicable  to  such  ves- 

180  V.>, 


sels;  and  at  the  time  of  loss  was  on  a  voyage 
from  Boston  to  Savannah.  Georgia,  and  pro- 
ceeding through  Vinevard  Sound,  stranding  on 
Devil's  Bridge,  off  and  near  Gay  Head,  Marma's 
Vineyard." 

The  two  causes  were  argued  together  upon 
the  pleadings  and  these  statements  of  fact;  and 
on  the  10th  of  April,  1885,  the  following  decrees 
were  made,  to  wit: 

In  the  suit  of  tbe  appellants  the  following 
decree  was  made: 

"  This  cause  was  heard  upon  libel  and  re- 
spondent's exceptions  thereto,  and  upon  agreed 
facts;  and  it  appearing  to  the  court  that  the 
recoxtl  alleged  in  said  exceptions  exists,  it  is 
thereupon  ordered,  adjudged  and  decreed  that 
the  exceptions  be  sustained,  and  the  libel  dis- 
missed with  costs." 

In  the  limited  liability  cause  the  fo!lowing 
decree  was  made: 

'*  It  is  found  and  decreed  by  the  court  that 
the  libelant  is  entitled  to  the  limitaUon  of  liabil- 
ity for  loss  of  life,  and  other  damage,  as  claimed 
in  said  libel;  and  that  evidence  tending  to  es- 
tablish the  facts,  claimed  by  the  respondents 
in  clause  three  of  the  agreed  facts  on  file,  is  [538] 
immaterial,  and  therefore  inadmissible;  and 
that  the  allegations  in  the  libelant's  answer  to 
respondents'  motion  that  insurance  money  be 
paid  into  court  are  true;  and  it  is  thereupon 
ordered,  adjuged  and  decreed  by  the  court  that 
the  said  respondents'  exceptions  to  the  libel- 
ants' answer  to  said  respondents'  motion  that 
insurance  money  be  paid  into  court,  be  over- 
ruled, and  their  said  motion  denied;  and  that 
the  exceptions  of  said  respondents  to  the  libel 
be  overruled,  and  their  petition  be  dismissed." 

These  decrees  were  affirmed  by  the  circuit 
court,  and  from  the  decree  of  the  latter  court 
the  present  appeal  was  taken. 

We  will  first  consider  the  principal  t>oint 
taken  in  the  cause  of  damage,  instituted  by  the 
appellants,  to  which  the  owners  of  the  steam- 
ship pleaded  the  pendency  of  the  proceedings 
in  the  cause  of  limited  liability;  and  will  then 
discuss  the  Questions  presentea  in  both  causes, 
and  those  which  are  peculiar  to  the  cause  last 
named. 

In  the  former  cause  the  principal  point  raised  [649] 
was,  that  the  law  of  limited  liability  does  not 
apply  to  personal  injuries,  and  hence  that  the 
appellants  were  not  bound  to  litigate  their  claim 
in  the  limited  liability  cause;  but  had  a  right 
to  file  a  separate  ana  independent  libel.  'The 
appellants  in  their  brief  say: 

'*The  single  question  thus  presented  is, 
whether  the  Act  limiting  the  liability  of  ship 
owners  applies  to  damages  for  personal  injury 
and  damages  for  loss  of  life,  and  thus  deprives 
those  entitled  to  damages  of  the  rieht  to  entertain 
suit  for  recovery,  provided  that  uie  ship  owner 
has  taken  appropriate  proceedings  by  libel  or 
petition  to  hmit  his  liability;  in  other  words, 
whether  the  said  Act  extends  to  all  damages 
for  personal  injury,  and  damages  for  loss  of 
life." 

It  is  virtually  conceded  that  if  the  Limited 
Liability  Act  applies  to  damages  for  personal 
injury,  and  damages  for  loss  of  life,  the  pro- 
ceedinini  taken  b^  the  steamship  company  by 
their  lioel  for  limited  liability  were  a  bar  to  the 
appellants'  action;  and  that  the  controyersj 
between  tbe  parties  should  have  been  settled  in 
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that  cause.  We  shall,  in  the  first  place,  there- 
fore, examlDe  that  question. 

If  we  look  at  the  ground  of  the  law  of  limited 
responsibility  of  ship  owners,  we  shall  have  no 
dimcultv  in  reaching  the  conclusion  that  it 
covers  the  case  of  injuries  to  the  person  as  well 
as  that  of  iniuries  to  coods  and  merchandise. 
That  ground  is,  that  ^r  the  encouragement  of 
ship  building  and  the  employment  of  ships  in 
commerce,  the  owners  shall  not  be  liable  beyond 
their  interest  in  the  ship  and  freight  for  the 
acts  of  the  master  or  crew  done  without  their 
ph  vity  or  knowledge.  It  extends  to  liability  for 
every  kind  of  loss,  dami^  and  injury.  This  is 
the  language  of  the  maritime  law,  and  it  is  the 
language  of  our  statute  which  virtually  adopts 
that  law.  The  statute  declares  that  ''The  liabili- 
ty of  the  owner  of  any  vessel,  for  any  embezzle- 
ment, loss  or  destruction,  by  any  person,  of  any 
property,  goods  or  merchandise,  shipped  or  put 
on  board  of  such  vessel,  or  for  any  loss,  damage 
or  injury  by  collision,  or  for  any  act,  matter,  or 
thing,  [loss,]  damage  or  forfeiture,  done,  oc- 
casionea  or  incurred,  without  the  privity  or 
[550]  knowledge  of  such  owner,  or  owners,  shall  in 
no  case  exceed  the  amount  or  value  of  the  in* 
interest  of  such  owner  in  such  vessel  and  her 
frei^t  then  pending."  (Rev.  Stat.  §  4288. 
The  word  'Moss"  in  the  Statute  of  1851  is 
printed  "lost"  in  the  Revised  Statutes,  evidentr 
ly  by  mistake.)  This  \b  the  fundamental  section 
of  the  law.  On  this  section  the  whole  provis- 
ion turns.  And  nothing  can  be  more  general 
or  broad  than  its  terms.  The  '*Uabil%ty  .  .  . 
shall  in  no  case  exceed,"  etc.  It  is  the  liability 
not  only  for  loss  of  goods,  but  for  any  injury 
by  collision,  or  for  any  act,  matter,  loss,  dam- 
age or  forfeiture  whatever,  done  or  incurred. 

Various  attempts  have  been  made  to  narrow 
the  objects  of  the  statute,  but  without  avail. 
It  was  first  contended  that  it  did  not  apply  to 
collisions.  This  pretense  was  disallowed  by 
the  decision  in  NcrwUh  Oo.  v.  WrigU,  80  U.  8. 
18  Wall.  104  [20:5851.  Next  it  was  insisted 
that  it  did  not  extend  to  cases  of  loss  by  fire. 
This  point  was  overruled  in  the  case  of  Pt(m- 
denee  db  N.  T.  8.  8.  Co,  v.  mil  Mfg.  Co,  109 
U.  S.  578  [27:1088].  Now  it  is  contended  that 
it  does  not  extend  to  personal  injuries  as  well 
as  to  injuries  to  property.  If  this  position  can 
be  maintained  the  value  of  the  Act,  as  an  en- 
couragement to  engage  in  the  shipping  business, 
will  be  very  essentially  impaired.  The  car- 
riage of  passengers  in  connection  with  mer- 
chandise IS  so  common  on  the  great  highway 
between  the  old  and  new  continents  at  the 
present  day,  that  a  law  of  limited  liability, 
which  should  protect  ship  owners  in  regard  to 
injuries  to  goods  and  not  in  regard  to  injuries 
to  passengers,  would  be  of  very  little  service 
in  cases  which  would  call  for  its  application. 

The  section  of  the  law  which  follows  the 
main  section  in  the  original  Act,  namely,  sect 
4  of  the  Act  of  1851  (constitutinpr  the  two  sec- 
tions of  4284  and  4285  of  the  Revised  Sututes), 
has  been  referred  to  for  the  purpose  of  show- 
ing that  the  Legislature  had  in  view  injuries  to 
property  only.  That  section  provides  that  if 
there  are  several  owners  of  merchandise  dam- 
aged or  lost  on  the  voyage,  and  the  value  of 
the  ship  and  freight  is  not  sufficient  to  pay 
them  all,  the  proceeds  shall  be  divided  prorata 
between  them,  and  gives  to  either  party  the 
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right  to  take  the  proper  proceedings  in  court  [551] 
to  procure  such  distributiou  to  be  made.  This 
section  is  an  appendix  to  the  principal  section 
which  limits  the  liability,  and  is  added  to  it  for 
the  purpose  of  enabling  the  parties  interested 
to  carry  out  and  secure  the  objects  of  the  stat- 
ute in  the  most  equitable  manner.  It  has  re 
spect  to  the  legal  proceedings  to  be  had  for 
carrying  t^e  Act  into  etIecL  It  prescribes  the 
rule,  namely,  pro  rata  distribution.  Mention 
is  only  made,  ft  is  true,  of  owners  of  property 
lost  or  injured;  but  surely  that  cannot  have  the 
effect  of  doing  away  with  the  broad  and  irene- 
ral  terms  of  the  principal  enactment,  stated  with 
such  precision  and  absence  of  reserve.  It  is 
more  reasonable  to  interpret  the  fourth  section 
as  merely  instancing  the  owners  of  lost  prop- 
erty for  the  purpose  of  illustrating  how  the 
proceeds  of  the  ship  and  freight  are  to  be  dis- 
tributed, in  case  of  there  being  insufficient  to 
pay  all  parties  sustaining  lo6&  The  observa- 
tions of  Chuf  Jiutice  Durfee,  in  delivering  the 
opinion  of  the  Supreme  Court  of  Rhode  Island, 
in  the  case  of  Roundi  v.  Protidence  tk  8,  S,  S. 
Co,  14  R.  I,  844,  seem  to  us  very  sensible  and 
to  the  point.  That  was  a  cose  of  injury  to  the 
person.  The  Chief  Justice  says:  *  "There  would 
be  no  doubt  upon  this  point  were  it  not  for  the 
next  two  sections,  which  make  provision  for 
the  procedure  for  giving  effect  to  the  limita- 
tion. These  sections,  if  we  look  only  to  the 
letter,  apply  only  to  injuries  and  losses  of 
property.  The  question  is,  therefore,  whether 
we  shall  by  construction  bring  the  three  sec- 
tions into  correspondence  by  confining  the 
scope  of  §  4283  to  injuries  and  losses  of  prop- 
erty, or  by  enlarj^ng  the  scope  of  the  two  other 
sections  so  as  to  mclude  injuries  to  the  person. 
We  think  it  is  more  reasonable  to  suppose  that 
the  designation  of  losses  and  injuries  in  g;^  4234 
and  42^  is  imperfact,  a  part  being  mentioned 
representatively  for  the  whole,  and  consequent- 
ly that  those  sections  were  intended  to  extend 
to  injuries  to  the  person  as  well  as  to  injuries 
to  property,  than  it  is  to  suppose  that  §  4283 
was  intended  to  extend  only  to  the  latter  class 
of  injuries,  and  was  inadvertently  couched  in 
words  of  broader  meaning.  The  probable  pur- 
pose was  to  put  American  ship  owners  on  an 
equality  with  foreign  ship  owners  in  this  re- 

fird,  and  in  the  great  maritime  countries  of     [552] 
ngland  and  France  the  limitation  of  liability 
extends  to  personal  as  well  as  to  property  in- 
juries and  losses." 

We  may  also  refer  to  the  opinion  of  Judgt 
Benedict  in  the  case  of  The  Epnlon,  6  Ben.  378, 
as  containing  a  very  full  and  able  discussioD 
of  the  question.  It  was  the  first  decision  made 
upon  this  particular  subject 

We  have  no  hesitation  in  saying  that  the 
limitation  of  liability  to  the  value  of  the  ship 
and  freight  is  general;  and  that  when  the  pro- 
ceeds of  the  latter  are  insufilcient  to  pay  the 
entire  loss,  the  object  of  the  fourth  section  of 
the  old  law  (the  4284th  of  the  Revised  Sututes) 
is  mainly  to  prescribe  a  pro  rata  distribution 
amongst  the  parties  who  have  sustained  loss  or 
daniage.  We  think  that  the  law  of  limited 
liability  applies  to  cases  of  personal  Iniury  and 
death  as  well  as  to  cases  of  loss  of  or  injury  to 
property. 

This  conclusion  is  decisive  of  the  controversy 
arising  on  the  libel  of  the  i^pellanta.    For  a 
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the  law  applies  to  the  case  of  personal  injuries. 
It  was  then  the  duty  of  the  libelants  to  have  ap- 
peared in  the  cause  of  limited  liability  instituted 
by  the  owners  of  the  vessel,  and  to  have  con- 
tested there  the  question  whether,  in  the  par- 
ticular case,  the  owners  were  or  were  not 
entitled  to  the  benefit  of  the  law.  Had  the  ac- 
tion of  the  appellants  been  first  commenced^  it 
would  have  oeen  suspended  by  the  institution 
of  the  limited  liability  proceedings;  and  the 
very  object  of  those  proceedings  was,  not  only 
to  stop  the  prosecution  of  actions  already  com- 
menced, but  to  prevent  other  suits  from  being 
brought  Allegations  that  the  owners  them- 
selves were  in  &ult  cannot  affect  the  jurisdic- 
tion of  the  court  to  entertain  a  cause  ox  limited 
liability,  for  that  is  one  of  the  principal  issues 
to  be  tried  in  such  a  cause.  The  beneficent 
object  of  the  law  in  enabling  the  ship  ovri^ex  to 
bnng  all  parties  into  concourse  who  have 
claims  arising  out  of  the  disaster  or  loss,  and 
thus  to  prevent  a  multiplicity  of  actions,  and 
lo  adjust  the  liability  to  the  value  of  the  ship 
and  freight,  has  been  commented  on  in  several 
cases  that  have  come  before  this  court,  notablv 
in  the  cases  of  IVonoieh  Co,  v.  Wright,  80  U.  o. 
18  Wall.  104  [20: 5851;  and  Prtmdenee  d  K 
r.  8.  8.  Co.  V.  ma  Mfg.  Co.  109  U.  8.  578  [27: 
10881.  It  is  unnecessary  to  enter  again  upon 
the  oiscuseion  here. 
(M3]  It  is  contended,  however,  that  the  Act  of 
February  28, 1871,  entitled  "An  Act  to  Pro- 
•  vide  for  the  Better  Securi^  of  Life  on  Board  of 
Yesselp  Propelled  in  Whole  or  in  Part  by 
Steam,  and  lor  Other  Purposes"  (16  Stat,  at 
li.  440),  supersedes  or  displaces  the  proceeding 
for  limited  liability  in  cases  arising  under  its 

Srovisiona.  We  do  not  see  the  necessity  of 
rawing  any  such  conclusion.  The  Act  itself 
Contains  no  provision  of  the  kind.  It  requires 
certain  precautions  to  be  taken  by  owners  of 
coasting  steam-vessels  and  tbosc  engaged  in 
navigating  them  to  avoid  as  far  as  possible 
danger  to  the  lives  of  passengers.  Amongst 
other  things,  bv  the  51st  section  of  the  Act 
(Rev.  Stat,  f  4401),  it  is  provided  that  all  coast- 
wise sea-going  steam- vessels  "  shall,  when  un- 
.  der  way,  except  on  the  high  seas,  be  under  the 
control  and  direction  of  pilots  licensed  by  the 
inspectors  of  steamboats.''^  By  the  43d  section 
(Rev.  Stat.  §  4498)  it  is  declared  that  whenever 
damage  is  sustained  by  a  passenger  or  his  bag- 
gage, the  master  and  owner,  or  either  of  them, 
and  the  vessel  shall  be  liable  to  the  full  amount 
of  damage  if  it  happens  through  any  neslect  or 
failure  to  comply  with  the  provisions  of  the  Act, 
or  through  known  defects,  etc.  This  is  only 
declaring  in  the  particular  case,  what  is  true  In 
all,  that  if  the  injui^  or  loss  occurs  through 
the  fault  of  the  owner,  he  will  be  personally 
liable,  and  cannot  have  the  benefit  of  limited 
liability.  But  it  does  not  alter. the  course  of 
proceeding  if  the  claim  of  limited  liability  is  set 
up  by  the  owner.  If,  in  those  proceedings,  it 
should  appear  that  the  disaster  did  happen  with 
his  privity  or  knowledge,  or,  perhaps,  if  it 
should  appear  that  the  requirements  of  the 
steamboat  inspection  law  were  not  complied 
with  bv  him,  he  would  not  obtain  a  decree  for 
Umitea  liability;  that  is  all.  We  say  "per- 
haps," for  it  has  never  yet  been  decided,  at 
least  by  this  court,  that  the  owner  cannot  claim 
the  benefit  of  limited  liability  when  a  disaster 
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happens  to  a  coastwise  steamer  without  his 
fault,  I  ri  /ity ,  or  knowledge,  even  though  some 
of  the  requirements  of  the  Steamboat  Inspec- 
tion Law  may  not  have  been  complied  with. 
The  Act  of  Congress  passed  June  26,  1884,  en- 
titled "An  Act  to  Remove  Certain  Burdens  on 
the  American  Merchant  Marine,"  etc  (23  Stat, 
at  L.  53),  has  a  section  (§  18)  which  seems  to 
have  been  intended  as  explanatory  of  the  in-  (554] 
tent  of  Congress  in  this  class  of  legislation.  It 
declares  that  the  individual  liabihty  of  a  ship 
owner  shall  be  limited  to  the  proportion  of  any 
or  all  debts  and  liabilities  that  his  individual 
share  of  the  vessel  bears  to  the  whole;  and  the 
aggregate  liabilities  of  all  the  owners  of  a  ves- 
sel on  account  of  the  same  shall  not  exceed  the 
value  of  such  vessel  and  freight  pending. 
The  language  is  somewhat  vague,  it  is  true; 
but  it  is  possible  that  it  was  intended  to  remove 
all  doubts  ol  the  application  of  the  limited  lia- 
bility law  to  all  cases  of  loss  and  ixnury  caused 
without  the  privity  or  knowledge  oi  the  owner. 
But  it  is  unnecessary  to  decide  this  point  in  the 
present  case.  The  pendency  of  the  proceed- 
ings in  the  limited  liability  cause  was  a  sufil* 
cient  answer  to  the  libel  of  the  appellants. 

The  question  then  arises  whether  the  defense 
made  by  the  appellants  in  the  cause  of  limited 
liability  instituted  by  the  owners  of  the  steam- 
ship  is  a  good  defense  as  set  forth  in  the  plead- 
ings and  the  agreed  statement  of  facts.  The 
main  allegation  relied  on  by  the  appellants  to 
bring  the  case  within  the  Steamboat  Inspection 
Law  is,  that  the  second  mate  was  in  charge  of 
the  vessel  at  the  time  of  the  accident,  andthat 
he  was  not  a  licensed  pilot.  The  libelant  own- 
ers deny  this,  and  claim  that  it  is  immaterial  if 
true.  There  is  no  proof  on  the  subject  But 
suppose  it  were  admitted  to  be  true,  how  could 
the  owners  have  prevented  the  second  mate 
from  being  in  charge?  By  virtue  of  his  office 
and  the  rules  of  maritime  law,  the  captain  or 
master  has  charge  of  the  ship  and  of  the  selec- 
tion and  employment  of  the  crew;  and  it  was 
his  duty,  and  not  that  of  the  owners,  to  see 
that  a  competent  and  duly  qualified  officer  was 
in  actual  cnarge  of  the  steamer  when  not  on 
the  hi^h  seas.  It  is  not  alleged  that  the  cap- 
tain himself  and  the  first  mate  were  not  regu- 
larly Ucensed  pilots.  They  usually  are  such 
on  all  sea-goinff  steamers;  and  in  the  absence 
of  any  allegation  to  the  contrary,  it  will  be 
presumed  that  they  were  so  licensed. 

The  other  allegations,  "that  there  was  not 
proper  apparatus  on  the  vessel  for  launching 
Uie  boats,  and  "that  the  ship  was  not  properly 
constructed  in  respect  to  her  bulkheads  and 
otherwise,"  are  too  vague  and  indefinite  to  form  [  555 ] 
the  basis  of  a  judgment.    Besides,  these  alle- 

Sations  are  denied,  and  no  proof  was  offered  on 
le  subject. 

The  several  allegations  that  the  disaster  was 
owing  to  the  unfitness,  gross  negligence,  or 
carelessness  of  the  servants  or  agents  of  the 
steamship  company, who  were  engaged  in  navi- 
gating the  ship  at  the  time  of  the  disaster,  which 
allegations  were  made  for  the  purpose  of  show- 
ing that  the  case  came  within  the  Massachu- 
setts statute,  were  also  denied,  and  not  sus- 
tained by  any  proof.  The  bearing  and  effecl 
of  that  law,  however,  are  proper  to  be  mora 
fully  considered. 
We  have  decided  in  the  case  of  The  ffarrU' 
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burg,  119  U.  S.  199  [80:858],  that  no  damages 
can  be  recovered  by  a  suit  in  admiralty  for  tbe 
death  of  a  human  being  on  tbe  high  seas  or  on 
waters  navigable  from  the  seas,  caused  by  neg- 
ligence, in  the  absence  of  an  Act  of  Congress, 
or  a  statute  of  a  State,  giving  a  right  of  action 
therefor.  The  maritime  law,  of  this  country 
at  least,  gives  no  such  right.  We  have  ^us 
far  assumed  that  such  damages  may  be  recov- 
ered under  the  statute  of  Massachusetts  in  a 
case  arising  in  the  place  where  the  stranding 
of  The  City  of  Columbus  took  place,  within  a 
few  rods  of  the  shore  of  one  of  the  counties  of 
that  Commonwealth;  and  have  also  assumed 
that  the  law  of  limited  liabUity  is  applicable  to 
that  place.  Of  the  latter  proposition  we  enter- 
tain no  doubt.  The  law  of  limited  liability,  as 
we  have  frequently  had  occasion  to  assert,  was 
enacted  bv  Congress  as  a  part  of  the  maritime 
law  of  thfis  country,  and  tnerefore  it  is  coexten- 
sive, in  its  operation,  with  the  whole  territorial 
domain  of  that  law.  Norvoich  d  N.  T.  Transp, 
Co.  V.  Wright,  80  U.  8.  18  Wall.  104,  127J[20; 
585,  5981;  The  Lottawanna,  88  U.  S.  21  Wall. 
558,  577  [22:654,  662];  The  Scotiand,  105  U. 
S.  24,  29.  81  [26: 1001,  1008];  Providence  A  JV. 

r.  a.  a,  Oo.  v.  mu  mg.  Co.  109  u.  s.  578. 593 

[27: 1038,  1044].  In  Tha  Lottawanna  we  said; 
''It  cannot  be  supposed  that  tbe  framers  of  tbe 
Constitution  contemplated  that  the  law  should 
forever  remain  unalterable.  Congress  undoubt- 
edly has  authority  under  the  comroeiclal  power 
if  no  other,  to  introduce  such  changes  as  are 
likely  to  be  needed."  p.  577  [668].  A^o, 
on  pa^  575  [662),  speaking  of  the  maritime 
Jurisdiction  referred  to  in  the  Constitution,  and 
.^,  tlie  system  of  law  to  be  administered  thereby, 
|o»«l  it  was  said:  ''The  Constitution  must  have  re- 
ferred to  a  system  of  law  coextensive  with,  and 
operating  uniformly  in,  the  whole  country.  It 
certainly  could  not  have  been  tbe  intention  to 
place  tbe  rules  and  limits  of  maritime  law  un- 
der the  disposal  and  regulation  of  the  several 
States,  as  that  would  have  defeated  the  uniform- 
ity and  consistency  at  which  the  Constitution 
aimed  on  all  subjects  of  a  commercial  character 
affecting  the  intercourse  of  the  States  with  each 
other  or  with  foreign  States.*'  In  The  Scotland 
this  language  was  used:  "But  it  is  enough  to 
say  that  the  rule  of  limited  responsibility  is 
now  our  maritime  rule.  It  is  the  rule  by  which 
through  the  Act  of  Congress,  we  have  an- 
nounced that  we  propose  to  administer  justice 
in  maritime  cases. '  p.  81  [1003J.  Again,  in 
the  same  case,  p.  29,  we  said:  "But,  whilst 
the  rule  adopted  bv  Confess  is  the  same  as  tbe 
rule  of  the  general  maritime  law,  its  efficacy  as 
a  rule  depends  upon  the  statute,  and  not  upon 
any  inherent  force  of  the  maritime  law.  As 
explained  in  The  Lottawanna^  the  maritime  law 
is  only  so  far  operative  as  law  in  any  country 
as  it  IS  adopted  by  the  laws  and  usages  of  that 
country;  and  this  particular  rule  of  the  mari- 
time law  had  never  been  adopted  in  this  coun- 
try until  it  was  enacted  by  statute.  Therefore, 
wnllst  it  is  now  a  part  of  our  maritime  law,  it 
is,  nevertheless,  statute  law."  And  in  Provi- 
dence AN.  r.  a.  a.  oo.  v.  ma  Mfg.  Co.,  it 

was  said:  "The  rule  of  limited  liabUity  pre- 
scribed by  the  Act  of  1851  is  nothing  more 
than  tbe  old  maritime  rule,  administered  in 
courts  of  admiralty  in  all  countries  except  Eng- 
land, from  time  immemorial;  and  if  this  were 
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not  so,  the  subject  matter  itself  ia  one  that  be> 
longs  to  the  department  of  maritime  law."  n. 
593  [1044]. 

These  quotations  are  believed  to  express  tbe 
general,  if  not  unanimous,  views  of  tne  mem- 
bers of  this  court  for  nearly  twenty  years  past; 
and  they  leave  us  in  no  doubt  that,  whilst  the 
general  maritime  law,  with  slight  modifica- 
tions, is  accepted  as  law  in  this  country,  it  ia 
subject  to  such  amendments  as  Congres)  may 
see  fit  to  adopt.  One  of  the  modifications  of 
the  maritime  law,  as  received  here,  was  a  rejec- 
tion of  the  law  of  limited  liability.  We  have 
rectified  that.  Congress  has  restored  that  ar-  [59T] 
tide  to  our  Maritime  Code.  We  cannot  doubt 
its  power  to  do  this.  As  the  Constitution  ex- 
tenos  the  judicial  power  of  the  United  States 
to  "all  cases  of  admiralty  and  maritime  juris- 
diction/' and  as  this  junsdiction  is  held  to  be 
exclusive,  the  power  of  legislation  on  the  same 
subject  mtist  necessarily  be  in  the  National 
Legislature,  and  not  in  the  State  Legislatures. 
It  IS  true,  we  have  held  that  the  bounaaries  and 
limits  of  the  admiralty  and  maritime  jurisdic- 
tion are  matters  of  judicial  cognizance,  and 
cannot  be  affected  or  controlled  by  legislation, 
whether  state  or  national.  Ch,  J.  Taney,  in 
The  at.  Lawrence,  66  U.  S.  1  Black,  532, 526, 527 
[17:180, 182, 188|;  The  Lottawanna,  88  U.  S.  21 
Wall.  558,  575,  576  [22: 654,  662J.  But  within 
these  boundaries  and  limits  the  law  itself  is 
that  which  has  always  been  received  as  mari- 
time law  in  this  country,  with  such  amend- 
ments and  modifications  as  Congress  may  from 
time  to  time  have  adopted. 

It  being  clear,  then,  that  the  law  of  limited 
liability  of  ship  owners  is  a  part  of  our  Mari- 
time Code,  the  extent  of  its  territorial  operation 
(as  before  intimated)  cannot  be  dv^ubtf  ul.  It  is 
necessarily  coextensive  with  that  of  the  general 
admiralty  and  maritime  jurisdiction,  and  that 
by  the  settled  law  of  thia  country  extends 
wherever  public  navigation  extends—  on  the 
sea  and  the  great  inland  lakes,  and  the  naviga- 
ble waters  connecting  therewith.  Waring  v. 
Clarke,  46  U.  8.  5  How.  441  [12:  226J;  Ths 
Genesee  Chu^  v.  FitzhugK  53  U.  S.  12  How. 
443  [13: 10581;  Jaekeon  v.  TheMagnolia,  61  U. 
8.  20  How.  296  [15:909];  Commereial  Tranep. 
Co.  V.  FiUthugh,  66  U.  8.  1  Black,  674  [17: 
107). 

The  present  case,  therefore,  is  clearly  within 
the  admiralty  and  maritime  jurisdiction.  Tbe 
strandingof  the  "City  of  Columbus"  took  place 
on  Devil's  Brid^,  on  the  north  side  of  and  near 
Oay  Head,  at  the  west  end  of  Martha's  Vine- 
yard, just  where  Vineyard  Sound  opens  into 
the  main  sea.  Though  within  a  few  rods  of 
the  island  (which  is  a  county  of  Massachusetts) 
and  within  the  jaws  of  the  headland,  it  was  on 
the  navigable  waters  of  the  United  States;  and 
no  state  legislation  can  prevent  the  full  opera- 
tion of  the  maritime  law  on  those  waters. 

It  b  unnecessary  to  consider  the  force  and 
effect  of  the  statute  of  Massachusetts  over  the 
place  in  question.  Whatever  force  it  may  [U8] 
liave  in  creating  liabilities  for  acts  done  there, 
it  cannot  neutralize  or  affect  the  adminilty  or 
maritime  jurisdiction  or  the  operation  of  the 
maritime  law  in  maritime  cases.  Those  are 
matters  of  national  interest.  If  the  territory  of 
the  State  technically  extends  a  marine  les^^ue 
beyond  the  seashore,  that  circumstance  cannot 
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dicuoiacribe  or  abridge  the  law  of  the  sea. 
Not  ODly  is  that  law  we  common  right  of  the 
people  of  the  United  Slates,  but  the  National 
Leffislatiire  has  regulated  the  snblect.in  greater 
oar  Tees  degree,  by  tne  passage  of  the  Navigation 
Laws^  the  Steamboat  Inspe^ion  Laws,  the  Lim- 
ited Liabili^  Act,  and  other  laws.  We  have 
no  hesitation,  therefore,  in  saying  that  the  Lim- 
ited LiabilitT  Act  applies  to  the  present  case, 
notwithstanainff  the  disaster  happened  within 
the  technical  limits  of  a  county  of  Massachu- 
setts, and  notwithstanding  the  liability  itself 
may  have  arisen  from  a  state  law.  It  might  be  a 
much  more  serious  question,  whether  a  state  law 
can  have  force  to  create  a  liabUitv  in  a  mari- 
time case  at  all,  within  the  dominion  of  the 
admiralty  and  maritime  jurisdiction,  where 
neither  toe  general  maritime  law  nor  an  Act  of 
Congress  has  created  such  a  liability..  On  this 
subject  we  prefer  not  to  express  an  opinion. 

The  question  relating  to  the  insurance  money 
received  for  the  loss  of  the  ship  and  freight  has 
already  been  settled  by  our  decision  in  the  case 
of  TJie  (Hty  qf  Normch,  118  U.  S.  488  [80:1841. 
and  requires  no  further  discussion  here.  This 
case  is  governed  by  that,  so  far  as  the  claim  to 
the  insurance  money  is  concerned. 

Tht  decreet  in  hath  ecuet  are  afflrmed. 


I*'''*]   jBSSE  B.  WILSON,  Beceiver  of  Sqdibr  A 

Co.,   Appt, 

V. 

JAMES  B.  EDMONDa 

(See  8.  C  fieporter*B  ed.  iTZ-4SZ,) 

Partnerehip,  when  created— interest^  rate  pf. 

L  An  asreement  b7  whioh,  in  oonsideTatlon  of 
moneys  loaned  by  defendant  to  a  firm  of  brokers, 
they  were  to  piircoase  for  him  at  a  discount,  a  cerw 
tain  class  of  securities,  to  he  placed  in  his  posses- 
sion after  purchase,  and  upon  their  oolleotion,  thej 
were  to  reinvest  the  avails  in  like  securities,  and  the 

SrotltB  received  by  defendant  on  the  purchases  were 
}  be  credited  on  the  notes  of  the  firm  given  for  the 
moneys  and  interest,  did  not  make  defendant  a 
memt>er  of  said  flmL 

2.  It  was  lawful  in  the  District  of  Columbia  to 
stipulate  In  writing  for  interest  at  10  per  cent. 

[No.  245.] 
Argued  AprU  11,  12, 1889.    Decided  AprU  If, 

1889, 

APPEAL  from  a  decree  of  the  Supreme 
Court  of  the  District  of  Columbia,  dis- 
missing a  suit  for  an  account  and  for  the  de- 
livery up  of  securities  or  the  payment  of  their 
proceeds.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mestre,  W.  Willoo^hby  and  Enoeh  Tot- 
ten*  for  appellant: 

An  ag(  nt  csnnot  stipulate  with  his  employer 
to  receive  an  interest  in  the  profits,  other  Uian 
gross  profits,  as  a  remuneration  for  his  services, 
without  thereby  becoming  a  partner  as  to  third 
persons. 

LeggeU  v.  Hgde,  t8  N.  Y.  272;  Everett ^,Ooe. 
6  Denio,  182;  Pleatante  ▼.  Fant,  89  U.  8.  SS 
Wall.  120  (22:782). 

Actual  participation  in  the  profits  as  princi- 
pal creates  a  partnership  as  between  the  parties 
ind  third  persons. 

Berthdtl  v.  Qotdemith,  05  U.  8.  24  How.  542  I 
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(16: 764);  Iktrksr  ▼.  Oanfield.  87  Conn.  269;. 
WheatcreflY,  Hickman,  9  C.  B.  N.  6.  (99  Eng. 
C.  L.)  97,  8  H.  L.  Otf.  26a 

Bren  if  these  contracts  would  otherwise  leave> 
Edmonds  in  the  position  of  a  lender  of  money, 
the  interest  or  profits  exacted  for  the  use  of  hi» 
money  was  so  excessive  that  an  equity  court, 
will  hold  him  responsible  as  a  partner  as  to- 
creditors. 

Eargrave  v.  OcmraiL  19  N.  J.  Eq.  2Si;8heridan^ 
▼.  Medara,  10  N.  J.  Eq.  469;  Be  Praneie,  % 
Sawv.  286. 

Mr.  Nathaniel  Wiltfon*  for  appellee: 

The  relations  between  the  defendant  and 
8quier  were  those  of  lender  and  borrower. 

OoiUm  ▼.  Dunham,  2  Paige,  267;  Cooper  t, 
Tappan,  9  Wis.  862;  Eager  v.  Orattfbrd,  76  N«. 
Y.  97. 

The  relation  of  debtor  and  creditor  were  not 
changed  by  the  subsequent  contract  respecting, 
the  collaterals. 

Qregary  v.  Morrit,  96  U.  6. 619, 628  (24: 740,. 
741);  HaueeU  v.  Barrieon,  105  U.  8.  401,  405^ 
(26: 107»,  1076);  Casey  y.  Cawroe,  96  U.  8.  467, 
480  (24:779.  785);  cHaTk  v.  Imtin,  88  U.  8.  21 
WaU.  860  (22: 568);  Peugh  v.  Dati»,  96  U.  8. 
882, 886, 887  (24: 775, 776);  Bueeell  v.  Sauiha/rd^ 
58  U.  8.  12  How.  189, 147  (18:  927). 

Any  conveyance  or  acknowledgment  of  title 
to  secure  the  payment  of  money  is  in  equity  a 
mortgage,  and  the  creditor  may  enforce  hia- 
debt  and  ask  foreclosure  and  the  debtor  may 
redeem. 

Hughit  T.  EdncardB,  22  U.  8.  9  Wheat  481^ 
(6: 142);  Baheock  ▼.  Wyman,  60  U.  8.  19  How. 
289(15:644);  SMUaher  Y.  Bobineon,  97  13.8. 
6M  (24:  967):  ViUa  y.  Bodriguet,  79  U.  8.  1%^ 
Wall.  828(20:406). 

If  8quier  <&  Co.  were  really  insolvent,  they 
had  the  riffht  to  exchange  values  and  to  giva^ 
securities  for  money  borrowed,  or  exchimird- 
one  voucher  for  another. 

Clark  Y.  lectin,  88  U.  8.  21  Wall.  860  (22: 
568);  Cook  v.  TuUie,  85  U.  8.  18  Wall.  882  (21: 
988). 

The  receiver  takes  the  estate  subject  to  all 
equities  and  incumbrances. 

Stewart  v.  Ptatt,  101  U.  8.  781,  788-9  (25t 
816,  818);  Dmaideon  v.  FarweU,  98  U.  8.  681 
(23: 998);  Jenme  v.  MeCarter,  94  U.  8.  784  (24: 
186);  TeatmanY.  New  Orteane  6av.  Inet,  95  U* 
8.  764  (24: 589). 

To  share  in  the  profits  of  a  business  or  vent- 
ure as  compensation  for  the  use  of  money  or 
property  or  for  personal  services,  or  partly  for 
each,  does  not  create  a  partners^p. 

Sewnour  y.  Freer,  76  a.  8.  8  Wall  202,  215 
(19: 806,  810);  BeckwfUh  ▼.  TaiM,  95  U.  8.  289 
(24:496):  Dale  y.  Pieree,  »  Fti.  AU;  Eiehard^ 
ton  Y,  HughiU,  76  N.  Y.  55;  Gurry  v.  Fcwier. 
87  N. Y.  88,  88;  Oaeeidp  v.  HaU.  97  N.  Y.  159. 
168:  Bartey  Y.Childe,  Ss  Ohio  8t.  819;  Uniner 
V.  MiUikin,  47  III  178,  188;  Adamt  y.  Funk, 
58  ni.  219;  Smith  v.  Knight,  71  UL  148;  Boe^ 
ten  db  C.  Smelting  Co.  v.  Smith,  18  R.  I.  27; 
WiUiame  v.  Sautter,  7  Iowa,  486,  445-6;  Bud- 
dick  V.  Otie,  88  Iowa,  402;  Hart  v.  Kdleg,  68 
Pa.  286,  290;  WeUe  v.  Babeoek,  56  Mich.  276; 
BeecJter  v.  Bueh,  45  Mich.  188, 196;  B^uard  y. 
Firet  Nat.  Bank,  67  Tex.  84;  Rice  y.  Austin, 
17  Mass.  206;  Meehan  v.  ValenUne,  29  Fed. 
Rep.  276;  Moore  v.  IKa^ton,  9  Nat.  Bankr.  Reg. 
402. 
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Sboriog  in  profits,  net  or  gross,  docs  Dot  coo- 
etiiule  a  partnership,  wbether  as  compensatioQ 
for  money  or  for  personal  services  or  the  iise  of 
property. 

Baxter  v.  Bodman,  8  Pick.  435;  Cutler  v. 
linear,  6  Pick.  885;  Denny  v.  Cahot,  6  Met. 
62;  Bradley  v.  White,  10  Met.  808;  Monroe  v. 
OreenJioe,  54  Mich.  9;  Thayer  v.  Augustine,  56 
Mich.  187;  ColweU  y.  BnUon,  69  Mich.  850; 
Vanderburgh  v.  Hull,  20  Wend.  70;  Seed  v. 
Jdurphy,  2  Greene  (Iowa)  574;  Reiser  v.  State, 
m  Ind.  879;  Boyce  v.  Brady,  61  lod.  482; 
Eastman  v.  Clark,'6^  N.  H.  276;  Kellogg  News- 
paper Co.  V.  Farrell,  4  West.  Rep.  50,  88  Mo. 
b94;  Clifton  v.  Howard,  5  West.  Rep.  827.  89 
Mo.  192;  Culley  v.  Edwards,  44  Ark.  424,  428; 
J^olk  V.  Buc/ianan,  6  Sneed,  721;  Dvnnely, 
Stone,  80  Me.  8B4;  MilUtt  ▼.  jBb/^,  60  Me.  169; 
liarrow  v.  St.  George,  8  Col.  592;  Parchen  ▼. 
Anderson,  5  Mont.  488;  Nicholaus  ▼.  Hiielges, 
50  Wis.  491;  P<WM«  v.  Cummins,  50  Conn.  872; 
Ifutting  V.  Colt,  7  N.  J.  Eq.  589;  i>t;«  v.  .BHd^d, 
23  W.  Va.  20;  Setzer  v.  &afe,  19  W.  Va.  274; 
JSodiker  v.  ApplegaU,  24  W.  Va.  412;  Crawford 
y.  Austin,  84  Md.  49;  Sangston  y.  ^6k;A;,  52 
Md.  178;  Reddington  v.  Lanahan,  59  Md.  429; 
Heran  v.  /7aW,  1  B.  Mon.  159;  Bay  ▼.  /Stevens, 
88  N.  C.  88,  87;  8  Kent,  Com.  24. 

The  old  cases  of  Grace  v.  Smith,  2  W.  BL 
998;  Waugh  ▼.  Carver,  2  H.  BL  247,  and  others 
that  sanctioned  a  different  doctrine,  have  been 
overruled  by  all  the  more  recent  English 
cases. 

Cox  y.  Hickman.  8  H.  L.  Cas.  268;  BuUen  v. 
Sharp,  L.  R.  1.  C.  P.  86,  112, 118;  Holme  v. 
Hammond,  L.  R  7  Exch.  218;  MoUwo  y.  Court 
cf  Wards,  L.  R.  4  Pr.  C.  419,  486;  Kilshaw  v. 
Jukes,  8  Best  &  8.  847;  Easterbrook  y.  Barker, 
L.  R.  6  C.  P.  1.  18;  Shaw  y.  Gait,  Irish  L.  R. 
1^.  S.  16  C.  L.  857,  875. 

A  partnership  will  not  be  inferred  where 
there  is  no  provision  for  a  community  of  losses 
<m  well  as  Drofits 

Holmes  v.  Old  Colony  B.  Co.  5  Gray,  68;  La- 
Mont  y.  FtUlam,  188  Mass.  588;  Post  v.  Eim- 
berly,  9  Johns.  470,  504;  Porter  v.  McOlure,  15 
Wend.  187;  Holhrook  v.  Oheme,  56  Iowa,  824; 
Beekwith  v.  7'albot,  2  Colo.  639;,  Wheeler  v. 
Farmer,  88  Cat.  208,  218;  Flint  v.  Eureka 
Marble  Co.  53  Vt.  669;  GiU  v.  i?imi,  82  Mo. 
156;  Chaffraix  v.  Lafitte,  80  La.  Ann.  681,  689; 
Chapman  v.  Lipscomb,  18  8.  C.  !^;  McCrary 
y.  Slaughter,  58  Ala.  280;  Robinson  y.  BuW>ck, 
68  Ala.  618;  ^ot()««  v.  Patterson,  58  Ala.  205; 
/ai^  V.  ifcjBetf,  86  Ala.  61;  Mo<yre  v.  /8m»YA,  19 
Ala.  774. 

The  essential  conditions  of  sharing  botb 
losses  and  profits  may  exist  and  still  there  be  no 
partnership,  if  such  was  not  the  intention  to  be 
gathered  from  all  the  words,  acts  and  purposes 
of  the  parties. 

Tayloe  v.  Bush,  75  Ala.  488;  Kellogg  News- 
paper Co.y.  Farrell,  4  West.  Rep.  50„88  Mo,  594; 
Clifton  V.  Howard,  5  West.  Rep.  827, 89  Mo.  192; 
Bonnell  y.  Hdrs/ie,  67  Mo.  170;  Musser  y. 
Brink,  68  Mo.  242;  S.  C.  80  Mo.  850;  McDonald 
y.  Matney,  82  Mo.  858,  866;  B^irnett  v.  Snyder, 
76  N.  Y.  844;  Dwinel  v.  Stone,  80  Me.  884; 
Alfartt  v.  De  la  Torre,  24  Week.  Rep.  510; 
Walker  v.  Hirsch,  L.  R  27  Ch.  Div.  460;  Ni- 
cholson v.  Ricketls,  2  £1.  <&  El.  524;  Chaffraix 
▼.  Laiitte,  30  La.  Ann.  631,  639. 

If  looking  at  the  whole  agreement  no  part- 
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nership  was  contemplated,  none   was  estab- 
lished. 

London  Assur,  Corp,  y.  Drennen,  116  IT.  8. 
4B1  (29:  688);  Drennen  v.  London  Assur.  Corp. 
118  U.  8.  51  (28:  919);  Muzzy  v.  Whitney,  10 
Johns.  228;  Beclcwith  v.  Talbot,  2  Colo.  639; 
WJieeler  v.  Farmer,  88  Cal.  208,  213;  St.  Louis 
Ins  Co.  v.  St.  Louis,  V.  T  H.  ±  L  B.  Co.  104 
U.  8.  146,  158  (26: 679, 685). 

The  creditor  of  one  interested  only  in  tbe 
profits  cannot  take  in  execution,  or  in  any  way 
claim  for  debt,  the  property  contributed  by 
another  also  interested  in  the  profits,  for  there 
is  no  joint  proprietorsbipand  no  partnership. 

Porter  y.  McClure,  15  Wend.  187;  Cliase  v. 
BarreU,  4  Paige,  148;  DaU  v.  Pierce,  85  Pa. 
474;  Blanchard  v.  Coolidge,  22  Pick.  151; 
Beekwith  v.  Talbot,  2  Colo.  639;  Dwind  v.  Stone, 
80  Maine,  884;  Beekwith  v.  Talbot,  95  U.  8.  289, 
293(24:496,498). 

Where  a  partnership  exists  and  is  known, 
but  where  there  is  no  common  purpose  to  deal 
on  credit,  and  no  debt  is  contemplated,  neither 
partner  is  liable  for  any  debt  incurred  bv  the 
other,  even  though  tbe  nrm  name  be  used  and 
the  money  be  applied  to  its  use. 

Harvey  v.  Childs,  28  Ohio  St  819,  823,  824; 
Peterson  v.  Roach,  82  Ohio  8t  374;  Todd  v. 
Endy,  7  Mees.  <&  W.  427,  438,  485. 

Even  where  the  common  purpose  is  to  deal 
upon  credit  and  incur  debt,  one  partner  cannot 
involve  the  other  in  transactions  outside  of  the 
actual  or  apparent  business. 

Salem  Nat.  Bank  v.  Thomas,  47  N.  T.  15; 
Union  Nat.  Bank  y.  UnderhiU,  8  Cent  Rep. 
818, 102  N.  Y.  886;  Morgan  y.  Pierce,  59  Miss. 
210;  PiekeU  v.  McPherson,  59  Miss.  216;  Cad- 
waUader  v.  Kroesen,  22  Md.  200;  Woodward  v. 
Winship,  12  Pick.  480:  Cocke  v.  Mobile  Branch 
Bank,  8  Ala.  176;  Hbgan  y.  Reynolds,  8  Ala. 
69;  Norton  y.  Thatcher,  8  Neb.  186. 

Mr.  Justice  Blaiehford  delivered  theopin-  [474] 
ion  of  the  court: 

On  the  7th  of  June,  1884,  Josiah  H.  Squier, 
of  the  City  of  Washington,  doing  business  there 
as  a  banker  and  broker,  under  the  name  of  J. 
H.  8quier  &  Co.,  being  indebted  in  t  large 
amount,  made  an  assignment  of  all  his  property 
to  Jay  B.  Smith,  for  Uie  benefit  of  his  creditors. 
Afterwards,  in  the  same  month,  Theron  C. 
Crawford,  a  creditor  of  J.  H.  8quier  &  Ca. 
brought  a  suit  in  equity,  in  tbe  Supreme  Court 
of  the  District  of  Columbia,  against  Squier  and 
Smith,  to  remove  Smith  from  his  position  as 
assignee,  and  to  have  the  estate  settled.  An 
order  was  made  in  that  suit  removing  Smith 
and  appointing  Jesse  B.  Wilson  receiver  of  the 
estate,  for  the  purpose  of  administering  its  as- 
sets under  the  direction  of  the  court  Squier 
died  in  September,  1884. 

After  tbe  assignment  to  Smith  and  before  tbe 
appointment  of  Wilson  as  receiver,  James  B. 
Edmonds  filed  in  the  Crawford  suit  a  petition 
claiming  that  he  was  Uie  owner  of  certain  se- 
curities which  were  in  a  safe  belonging  to  him  1 475 1 
in  the  office  of  the  firm;  and,  by  an  order  made 
in  the  cause,  he  was  allowed  to  take  possession 
of  those  securities,  giving  bond  for  the  same. 
Thereupon.  Wilson,  as  receiver,  filed  a  bill  in 
equity,  in  the  Supreme  Cotirt  of  the  District  of 
Columbia,  against  Edmonds.  The  bill  alleged 
that  EdmouJs  was  not  the  owner  of  the  securi- 
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ties;  that  be  had  been  interested  in  business 
with  Squier  &  Co.  for  a  number  of  years;  that 
the  relations  between  Edmonds  and  bauierwete 
defined  by  a  written  agreement,  whicn  in  effect 
made  Edmonds  a  partner  with  Bquier  in  the 
business,  down  to  the  time  of  said  assignment; 
that,  in  respect  to  two  particular  notes  made 
by  Squier  a  Ck).»  and  held  by  Edmonds,  dated 
August  1,  1888,  one  for  $40,000  and  the  other 
for  $4,000,  Squier  &  Co.  did  not  owe  to  Ed- 
monds the  moneys  named  in  them;  that,  during 
all  the  time  mentioned,  Edmonds  had  been 
drawing  out  from  the  firm  large  sums  of  money, 
as  interest  upon  monevs  which  he  claimed  to 
have  advanced  or  paid  to  the  firm;  that  such 
payments  of  interest  had  been  largely  in  excess 
of  that  allowed  by  law,  in  many  instances  as 
great  as  li  per  cent  per  month;  that  such  sums 
so  paid  as  interest  had  been  drawn  from  depos- 
its made  with  Squier  A  Co.  by  persons  who  de 
posited  their  money  with  tliat  firm  and  were 
still  its  creditors;  and  that  Edmonds  ought  to 
refund  the  mone}*^  so  received  by  him  as  unlaw- 
ful interest,  if  it  should  appear  that  he  was  not 
liable,  as  a  partner  with  Squier,  to  pay  all  the 
debts  of  the  firm. 

The  bill  prayed  that  Edmonds  might  set 
forth  in  his  answer  when  he  first  had  any  busi- 
ness relations  with  Squier,  what  they  were,  and 
how  long  they  conUnued;  that  he  might  state 
what  was  the  consideration  for  the  two  notes, 
and  wben  it  arose;  and  that  he  might  set  forth 
any  written  contract  between  him  and  Squier, 
in  relation  to  any  business  transaction  between 
them,  and  when  and  how  he  became  possessed 
of  the  securities  referred  to,  and  the  particulars 
of  the  pajrments  of  money  by  Squier  &  Co.,  or 
Squier,  to  him,  both  as  principal  and  Interest, 
and  what  moneys  he  had  loaned  or  advanced  to 
Squier  &  Co.,  for  the  purpose  of  buying  or 
speculatin.ir  in  the  purchase  m  vouchers  of  army 
[476]  or  navy  officers,  and  other  securities,  and  the 
dates  and  amounts  of  all  notes  given  to  him  by 
Squier  &  Co.,  and  how  much  he  had  received 
In  payment  on  said  notes  for  principal,  and  how 
much  for  interest,  and,  if  any  such  notes  were 
given,  when  thev  were  surrendered,  and  for 
what  purpose  and  for  what  consideration. 

The  bill  further  prayed  that  the  court  would 
direct  the  said  securities  or  their  proceeds  to  be 
delivered  or  paid  by  Edmonds  to  the  plaintiif, 
for  the  benefit  of  the  creditors  of  Squier  <&  Co., 
as  having  been  the  property  of  Squier  &  Co, 
which  passed  under  said  assignment;  that,  if 
it  should  appear  that  Edmonds  was  not  a  part- 
ner and  as  such  liable  to  pay  the  debts  of  the 
firm,  then  a  decree  might  be  made  against  Ed- 
monds for  so  much  as  bad  been  paid  to  him  by 
Squier  &  Co.  as  illegal  interest  upon  money 
advanced  or  lent  b^  him  to  Squier  &  Co.;  and 
that  an  account  might  be  taken  between  him 
and  Squier  &  Co.,  to  ascertain  the  true  indebt- 
edness, if  any,  of  the  firm  to  him. 

The  defendant  put  in  an  answer  to  the  bill, 
claiming  to  be  the  owner  of  the  securities  in 
question,  and  stating  that  their  total  amount 
was  about  $28,443;  that  they  consisted  mostly 
of  pav  vouchers  of  the  United  States  officers, 
which  by  custom  had  become  a  sort  of  commer- 
cial paper,  having  a  market  value;  that  a  few 
of  them  were  indorsed  payable  to  Squier  &  Co., 
but  all  of  them  had  been  delivered  to  the  de- 
fendant by  Squier  A  Ca  for  a  valuable  consid- 


eration equal  to  their  par  value,  and  upon  the 
promise  by  Squier  &  Co.,  that  they  would  re- 
deem the  same  or  collect  the  money  thereon  for 
the  defendant,  or  do  what  might  be  necessary 
to  enable  him  to  receive  the  money  thereon; 
that,  since  the  order  of  the  court  allowing  him 
to  take  them,  he  hod  found  about  $9,000  of  them 
to  be  of  such  doubtful  value  that  he  had,  under 
an  order  of  the  court,  tendered  them  to  the  ro- 
ceiver;  and  that  of  the  residue  Oess  than  $20,- 
000)  some  were  of  doubtful  value.  The  answer 
denied  that  he  had  been  interested  in  the  busi- 
ness of  Squier  &  Co.  except  as  a  creditor,  and 
that  he  had  ever  been  a  partner  in  Squier^  Co. 
or  with  Squier.  He  set  forth  his  relations  with 
Souier  substantially  as  follows: 

Early  in  April,  1879,  Squier  informed  the  de- 
fendant that  the  firm  of  J.  H.  Squier  &  Co., 
which  was  constituted  of  Squier  alone,  was  1477 
borrowing  money  and  paying  2  per  cent  a 
month  therefor,  to  enable  it  to  purchase  certain 
securities,  and  that  it  wished  to  borrow  addi- 
tional moneys  for  the  purchase  of  official  pay 
vouchers,  and  woula  pay  interest  on  sucb 
money  at  the  rate  of  from  1  to  li  per  cent  a 
month.  Squier  offered  to  borrow  monevs  from 
the  defendant  at  such  rate,  but  the  defendant 
declined  to  make  such  loans,  and  informed 
Squier  that  he  had  no  knowledge  of  Squicr's 
responsibility,  and  that  10  per  cent  per  annum 
was  the  highest  rate  of  interest  he  haid  ever  paid 
or  reed  veo.  Subsequently,  Squier  came  to  h  i  m 
with  some  of  the  pay  vouchers,  and  urged  him 
to  receive  the  same  as  security  for  money  to  be 
lent  to  Squier  to  enable  him  to  purchase  such 
vouchers,  and  proposed  that,  for  the  money  so 
lent,  the  note  of  Squier  &  Ca  should  be  given, 
and  interest  paid  at  the  rate  of  10  per  cent  per 
annum,  payable  at  the  end  of  each  month,  and 
half  as  much  more,  to  be  applied  on  the  prin- 
cipal in  final  settlement.  It  was  also  proposed 
by  Souier  that  the  securities  so  obtained  should 
be  delivered  to  the  defendant,  and  should  b% 
surrendered  by  him  as  they  matured,  on  pay- 
ment of  the  money  thev  represented,  or  by 
having  others  of  like  kind  and  amount  substi- 
tuted for  them,  provided  payments  were  so 
made  before  the  maturity  01  the  notes  given 
for  the  money  borrowed.  The  defendant 
agreed  to  this  proposal;  and,  from  April,  1879, 
to  April,  1882,  he  lent  lo  Squier  &  Co.  nearly 
$48,000,  taking  notes  for  each  separate  loan,  at 
10  per  cent  interest,  and  pay  vouchers  as  secur 
ity  therefor.  The  loans  were  intended  by  the 
defendant  to  have  amounted  in  the  aggregate 
to  only  a  small  sum,  but  they  finally  aggregated 
a  large  sum,  and,  when  he  found  that  pajrments 
were  not  made  as  promised,  he  refused  to  make 
further  loans,  and  took  a  memorandum  to  pro- 
tect his  title  to  the  vouchers  and  his  rl^ht  to 
collect  them.  For  each  loan  made  by  him  to 
Squier  «&  Co.,  a  separate  note  was  so  taken,  and 
the  various  notes  were  subsequently  consoli- 
dated into  the  two  notes  for  $40,000  and  $4,000. 
Some  time  in  1882,  there  having  been  an  ex- 
tension given  and  a  renewal  of  notes,  and  due 
credit  gnren  for  all  sums  received  from  Squier 
&  Co.  to  apply  on  the  loans,  both  interest  and 
principal,  Squier  Ss  Co.  agreed  to  pay  off  the  [47] 
debt  entirely^  at  a  time  not  later  than  the  early 
spring  of  1883.  This  not  having  been  done, 
the  defendant,  on  August  1,  1888,  demanded  a 
settlement  from  Squi^  A  Ca,  but  at  the  re- 
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quest  of  Squier  &  Ck>.,  consented  to  a  further 
extension  of  six  months  as  to  $40,000  of  the 
indebtedness,  Uie  defendant  then  holding  the 
notes  of  Squier  &  Co.  for  $44,000,  and  pay 
vouchers  as  security  therefor  to  about  that 
amount.  The  interest  on  the  notes  had  then 
been  fully  paid,  and  the  debt  had  been  slightly 
reduced  oy  the  monthly  payments  in  excess  of 
interest,  made  subsequently  to  April,  1882,  the 
amount  of  which  excess  was  less  than  $8,000. 
Renewal  notes  were  given  for  the  same  total 
amoimi  as  those  surrendered  by  the  defendant, 
leaving  for  fuither  consideration  what  exact 
amount  should  be  credited,  with  the  agreement 
that,  by  means  of  such  credit  and  payments  of 
money,  $4,000  of  the  debt  should  be  canceled 
within  three  months.  Squier  &  Co.  agreed 
that  while  the  notes  were  running  they  would 
keep  the  secuiities  fully  equal  to  the  debt,  and 
when  unable  to  pay  from  the  profits  the  stipu- 
lated monthly  sum  to  apply  on  the  notes,  then 
any  sums  collected  on  the  vouchers  should  not 
be  reinvested  nor  others  taken  in  lieu  thereof, 
but  should  be  applied  on  the  debt,  and  that  the 
securities  of  the  defendant  and  any  collections 
thereon  should  be  kept  free  from  other  trans- 
actions of  the  firm.  No  portion  of  the  notes 
was  thereafter  paid,  except  the  monthly  sum 
of  $540  at  the  end  of  each  month,  before  the 
failure  of  Squier  &  Co.  Meantime,  because  of 
the  reduction  of  the  debt,  Uiough  it  was  slight, 
the  defendant  allowed  Squier  &  Co.,  in  the  ex- 
change of  securities,  to  reduce  their  aggregate. 
In  so  doing,  he  confided  in  Squier  as  to  the 
quality  and  amount  of  the  substituted  scKniri- 
tles.  and,  on  the  failure  of  Squier  <&  Co.  was 
surprised  to  find  that  the  amount  of  securities 
held  by  him  was  less  than  had  been  represented 
and  less  than  the  aggregate  debt,  and  tJiat  many 
of  them  which  hadbeen  represented  lo  be  good 
were  worthless* 

This  agreement  so  made  and  dated  August  1, 
1888,  was  evidenced  by  the  following  written 
instrument,  executed  bv  J.  H.  Squier  &  Co. 
and  the  defendant:  "  This  agreement  witness- 
[479]  eth,  that  James  B.  Edmonds  has  delivered  to 
J.  H.  Sqiiier  &  Co.  forty-four  thousand  dol- 
lars, for  investment  by  the  latter  for  the  for- 
mer in  the  purchase  of  pay  vouchers,  payable 
not  later  than  six  months  from  date  of  pur- 
chase, of  ofi9cer8  in  army,  navy  or  civil  seivice 
of  the  United  States,  and  for  reinvestment 
upon  coUection  by  said  Squier,  in  same  kind 
of  securities,  but  not  unless  they  are  purchased 
so  as  to  yield  to  said  Edmonds  a  net  profit  of 
one  and  one  fourth  per  cent  per  month  on 
forty  thousand  dollars  and  one  per  cent  per 
month  on  four  thousand  dollars,  and  enough 
besides  to  pay  said  Squier  &  Co.  for  their 
sciTices  and  for  guaranteeing  prompt  payment 
of  the  vouchers.  Said  Squier  &  Co.  guaran- 
tees the  genuineness  of  each  voucher  he  shall 
purchase,  as  well  as  its  prompt  payment,  and 
the  return  to  said  Edmonds  of  said  principal 
sum  of  forty-four  thousand  dollars  over  and 
above  said  profits,  and  may  retain  all  profits 
above  those  going  to  said  Edmonds  as  afore- 
said. Said  Squier  &  Co.  shall  transact  all  the 
business  without  charge.  Said  Edmcmds  shall 
keep  possession  of  the  vouchers  to  the  extent 
of  Uie  principal  invested  and  two  per  cent  be- 
sides, and  will  exchange,  as  they  become  pay- 
able, for  others  of  like  kind  or  for  f.ush.    He 
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may  keep  his  safe  therefor  in  banking  house  of 
said  Squier  free  of  cluuge.  Said  Squier  &  Co. 
give  their  noles  to  said  Edmonds  for  $44«00O 
and  interest  at  ten  per  cent,  to  wit:  one  for 
forty  thousand  dollars  and  one  for  four  thou- 
sand dollars,  of  same  date  as  this  memorandum, 
and  as  a  further  guaranty  and  indemnity  to 
Edmonds.  This  contract  shall  terminate  upoa 
notice  by  either  party  or  upon  death  of  either, 
and  then  all  the  moneys  so  invested  shall  be 
returned  to  said  Edmonds,  with  interest  to  ex- 
tent aforesaid;  and  in  case  of  death  of  said 
Edmonds  the  money  shall  be  paid  to  his  pres- 
ent wife,  if  she  survive  him.  All  moneys  that 
may  be  collected  by  said  Edmonds  on  said 
vouchers  and  received  shall  be  credited  to  said 
Squier  <&  Co.  on  said  notes." 

The  total  amount  of  the  loans  made  by  the 
defendant  to  Squier  &  Co.  amounted  to  nearly 
$48,000,  and  the  total  amount  of  the  moneys 
paid  by  Squier  &  Co.,  or  Squier,  to  the  cle- 
fendant  in  respect  of  such  loans,  for  interest  or 
principal,  or  for  any  other  purpose,  was  less 
than  $29,000.  No  sums  were  drawn  out  of  [480) 
the  firm  by  the  defendant  or  received  from  it, 
except  such  payments  to  be  applied  first  ui)oq 
interest  and  the  residue  uix>n  the  principaL 
The  defendant  never  put  any  money  into  the 
firm  or  had  any  business  transactions  with  it, 
except  to  make  such  loans,  which  were  made 
to  accommodate  Squier  A  Co.  and  to  enable 
them  to  purchase  the  vouchers,  on  condition 
that  they  should  deliver  them  to  the  defendant 
as  security  for  the  loans.  A  note  was  giyen  io 
every  instance  for  the  loan,  bearing  10  per 
cent  interest,  which  notes  were  surrendered  to 
Squier  &  Co.  whenever  others  were  given  in 
lieu  thereof.  The  securities  in  question  were 
delivered  to  the  defendant  from  month  to 
month,  in  lieu  of  others  for  the  same  or  larger 
amounts  surrendered  to  Squier  &  Co.,  it  being 
usual  for  Squier  &  Co.  to  deliver  a  certain 
amount  to  him  and  to  receive  hack  others 
which  had  matured,  of  like  or  larger  amounts; 
and  occasionally  the  defendant  intrusted  small 
amounts  to  Squier  &  Co.  for  collection,  upon 
the  agreement  to  return  a  similar  amount  in  a 
few  days,  to  be  purchased  with  the  proceeds 
of  the  collection,  acoordine  to  the  written 
agreement  of  Aueust  1,  1883.  A  similar  but 
briefer  memoranaum  had  been  made  in  1881^ 
between  the  parties,  which  was  given  up  with 
the  dd  notes,  to  Squier  <&  Co.,  on  August  1, 
1888.  The  total  number  of  the  notes  given  hj 
Squier  &  Co.  to  the  defendant  was  equal  to  tile 
total  number  of  the  loans  and  renewals. 

A  replication  was  put  in  to  this  answer,  and 
proofs  were  taken  on  both  sides.  The  case 
was  heard  by  tlie  court  at  special  term,  before 
Mr,  Jttitice  Oox,  and  a  decree  made  dismissing 
the  bill.  A  copy  of  the  opinion  of  the  court  is 
furnished  to  us,  Imt  it  does  not  seem  to  be  re- 
ported. 

It  appears  from  the  oi^nion  that  the  grounds 
on  which  the  bill  was  dismissed  were  that, 
although  there  may  have  been  a  partnership 
between  the  parties  as  to  the  particular  venture 
or  investment  of  the  money  in  the  securities  in 
question,  sudi  a  contract  of  partn^sh^  did 
not  connect  the  defendant  with  the  general 
business  of  Squier  A  Co.;  that  the  contract 
was,  that  in  const  leration  of  cotain  moneys 
placed  by  the  defendant  in  the  hands  of  Squier, 
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be  would  purcTiase  for  the  defendant  k  certalD 
c1m8  ol  eecuritiee,  which  aecuritiea  were  noi  to 
[481]  be  mingled  with  the^ieDeral  busineuof  Squler 
&  Ca ,  but  were  to  be  placed  In  the  possewioo 
at  tb«  defendant  SDd  held  by  him;  that  do 
ptofltc  were  to  be  recdred  by  the  defendant 
except  fioin  this  particular  reoture;  that  the 
property  which  the  defendant's  mooev  was  to 
tniv  waa  to  be  bouj^bl  at  a  rale  whlcn  would 
field  to  the  defendant  a  epecifled  proSt,  and 
enough  besidea  to  paj  Squt^r  &  Co.  for  their 
aerrioes  and  for  guarantjing  prompt  payment 
of  the  Touchers;  that  tUe  prwerty  placed  In 
thebandfl  of  thedefendant  waatnustoheworth 
that  much  more  than  he  paid  for  it,  and  bU 
profit  wai  10  be  deri?ed  from  the  identical 
aecurlties  which  hia  monej  purchased;  thattlie 
evidence  showed  that  there  was  ■  large  busi- 
nea*  done  by  Squler  A  Co.  outside  of  the  trans- 
Bctloiis  with  the  defendant,  tn  which  buaincsa 
the  defendant  did  not  participote;  that  the 
parties  connected  with  such  othir  business  had 
DO  conceni  with  the  transaciiona  between  the 
defendant  andBquier&Oo.;  and  that,  although 
the  relation  between  the  defendant  and  Sqi""* 


cbarocter  as  to  Involve  the  defendant  In  the 
responsibilitjr  wilb  Squier  claimed  in  the  bill. 

The  plainlift  appealed  to  the  court  in  gen- 
era) term,  which  alBrmed  the  decree  of  ihe 
special  term;  and  from  that  decree  the  plaintiff 
baa  appealed  to  this  court.  No  opinion  was 
renderM  by  the  general  term,  and  it  may  ther^ 
fore  be  assumed  that  It  proceeded  upon  the 
grounds  stated  by  Jfr.  Jvtiee  Coi. 

We  are  of  opinion  that,  upon  the  same 
grounds,  the  decree  must  be  afarmed.  In  ad- 
dition, it  may  l>e  said  that  the  evidence  sus- 
taina  the  matiera  Kt  up  in  ihe  answer;  that  it 
is  not  shown  that  the  defendant  ever  repny 
senled  himself  to  be  a  member  of  the  firm  of 
Squier  &  Co.;  nor  does  it  appear  that  any 
creditor  of  that  Ann  was  ever  informed  or  sup- 
posed that  the  defendant  was  such  member,  or 
Sve  credit  to  the  firm,  or  had  deallnga  with 
!  firm  on  [he  understanding  or  belief  Ibal  be 
waa  a  partner.  The  dealings  between  the  par- 
ties appear  always  to  bave  been  of  the  charno- 
ter  mentioned  In  the  written  paper  of  Auruat 
1,  1&83.  In  every  case  of  an  advance  or  loan 
of  money  by  the  defendant  to  Uquier  A  Co.  a 
[48SJ  note  waa  given  lo  the  defendant  for  the  amount, 
bearing  10  per  cent  interest,  and  pay  vouchers 
for  Ihe  same  amount  were  placed  in  the  hands 
of  the  defendant.  The  mouey  lent  by  the  de- 
fendant to  Squier  &  Co.,  for  which  the  noles 
were  given,  was  to  be  invested  in  vouchers 
which  were  to  be  bought  at  a  rate  to  net  in  the 
way  of  discount  the  profit  designated  in  the 
agreement;  but  that  profit  was  not  intended  to 
be  a  profit  lo  the  defendant  In  addition  to  the 
10  per  cent  Interest,  for  it  was  expresslv  pro- 
vided that  all  moneys  which  might  be  collected 
by  ibe  defendant  on  the  vouchers  or  received 
by  bim  should  be  credited  lo  Bquier  &  Co.  on 
the  notes.  This  compelled  n  credit  to  Squier 
&  Co.,  on  the  principal  of  Ihe  notes,  of  all  the 
monthly  sums  paid  by  Bquier  ft  Co.  to  the  de- 
fendant, and  Mlled  "profits,"  over  and  above 
the  amount  necessary  to  pay  to  bim  10  per  cent 
Interest  on  the  aggregate  amount  of  his  loans; 
and  the  practical  construction  of  the  agreement 
ISO  V.H. 


by  the  parties  was  to  the  same  eSed^'becaiiBe 
the  testimony  of  Edmonds  shows  that  he  had 
various  settlements  from  Ume  to  time  with 
Squier,  in  which  prior  notes  that  he  had  re- 
ceived from  Bquier  for  loans  were  surrendered 
to  Squier,  on  Che  ground  that  Ihey  had  been 
extinguished  by  the  surplus  of  the  monthly  pay- 
ments by  Sqmer,  over  and  above  the  amount 
necessary  to  pay  lo  the  defendant  Interest  at  10 
per  cent  on  the  moneys  which  he  had  lent  to 
Squier.  It  was  lawful  to  stipulate  in  writing 
for  Interest  at  10  per  cent.    llev.  SIaL  D.  C. 

Jkcrtt  aJ/lrtTted. 

UNITED  STATES,  AppU.,  I 

JOSEPH  H.  CUMMINQ  vr  Ab 

JOSEPn  M.  CUMMINQ  ST  ai...  Aj>pt%.. 

UNITED  STATES. 

ace S.C  Reporter^ aO.  OB-iO.i 


ROSS  appeals  from  a  Judgment  of  the  Court 

of  Claims,  against  the  United  States,  for 

damages  soBtsIned  by  plalntiSs  in  consequence 

of  certain  acts  of  aCollector  of  Internal  Ke  venue 

and  other  officers  under  him.    Reeerted. 

The  facts  are  stated  in  the  opinion. 

Mtmri.  Hielutel  Jacobs,  I^anard 
Hrers.  and  Dkvid  MoAdam,  for  Cum- 
ming«(  of,: 

Toe  special  Act  in  tblscase  recognizes  clearly 
the  liabillly  of  the  Government  for  the  acia 
recited  in  dbe  hill. 

Lavgf<yrd  v.U.  &.  101  U.  S.  848  (36:1012); 
Jtaberti  v.  U.  8.  92  U.  S.  il  (23  648);  Orau  v. 
U.  S.  Bl  U.  8.  14  Wall.  *63  (20;7a3>;  U.  3.  v. 
Fddt>ford,  76  U.  S.  9  Wall.  S38  (19:790);  U.  8. 
V.  Anderton,  76  U.  B.  6  WaU.  65  {10:617); 
aiavshur  HouM  Cattt,  63  U.  8.  16  Wall.  67 
(21:405);  Hopkini  v.  Oom.  S  Het.  460;  TAoma* 
U.  8.  18  Ct  CL  B33, 

Where  a  government  official  assumes  an  au- 
thority whicb  the  law  does  not  warrant  bim  in 
exerri^ing  he  is  personally  responsible. 

ExparU  MilHgan.,  71  U.  8.  i  Wall.  8(18: 
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S81);  Planter$  Batik  Y.  Union  Bank,  83  U.  8. 
16  Wall.  488  (31:478);  JfitehOlY.  Harmony,  54 
U.  8. 18  How.  115  (14:75);  Qriffln  t.  Wilcox,  21 
lod.  870;  Johnion  t.  Jone$,  44  IlL  142;  Bough 
y.  HoodUn,  85  111.  166:  WiUon  t.  Franklin,  68 
K.  C.  259;  Hootte  v.  Penn,  8  Bnsb,  668. 

But  where  the  injury  was  done  in  the  exe^ 
dse  of  orders  from  a  superior  authority,  which 
the  agent  was  powerless  to  resist,  the  remedy 
is  by  an  appeal  to  the  justice  of  the  Govern- 
ment, or  to  sudi  court  of  claims  as  the  €k>vem- 
ment  may  empower  to  hear  and  allow  cMms 
against  itself. 

Durand  ▼.  HoUina,  4  Blatchf.  451;  FMl  ▼. 
Burget,  46  Miss.  180;  Sutton  t.  Tiller,  6  Coldw. 
598;  Despan  v.  Olney,  1  Curt  0.  0.  806. 

The  Act  of  February  26, 1885,  is  a  remedial 
statute,  requiring  such  a  rational  and  liberal 
construction  as  will  give  effect  to  the  Just  in- 
tention of  Congress. 

BoberUY,  IL8.  ©2  U.  8.  41  (28:646);  Oomv. 
U.  a.  81  U.  8.  14  Wall.  488  (20:722);  U,  8.  v. 
Padelf(yrd,  76  U.  8.  9  Wall  588  (19:790);  U,  8. 
V.  Anderwn,  76  U.  8.  9  Wall  65  (19:617); 
Slaughter  Hffuee  Oaeee,  88  U.  a  16  Wall.  67 
(21:405). 

The  object  of  the  Act,  expressed  by  its  title, 
was  to  afford  relief  for  the  injuries  it  recites. 

Hopkins  v.  Com.  8  Met.  460;  People  y,  CJutpin, 
7  Cent.  Rep.  298,  ia5  N.  Y.  816;  Tliomae  v.  if. 
8.  16  Ct.  CL  522;  Valdez  v.  U,  8. 16  Ct.  CL  550. 

The  (Government  adopted  the  act  of  its  offi- 
cers. 

Wood  Y.  U.8  41  U.  8.  16  Pet.  859  (10:987); 
Huron  v.  Denman,2  Ezch.  Wl'  Peterson  v. 
Neu>  York,  17  N.  Y.  449,  458;  Woodbridge  v. 
Proprietors  of  Addison,  6  Vt.  204;  Hoyt  v. 
Thompson,  19  N.  Y.  207;  Dillon,  Mun.  Cforp. 
§  385;  Law  ▼.  Gross,  66  U.  S.  1  Black,  588  (17: 
186);  Coureier  v.  RiUer.  4  Wash.  C.  C.  549; 
Union  Oold  Min,  Co,  v.  Rocky  Mountain  Nat, 
Bank,  96  U.  8.  640  (24:648). 

Ra^cation  may  be  inferred  from  acquies- 
cence. 

Conn  T.  Penn,  Pet.  C.  C.  496;  Clark  v.  Van 
Riemsdyk,  18  Q.  8.  9Cranch,  158  (8:688);  Comr 
mercialBank  v.  Warren,  15  N.  Y.  577;  John- 
sonY,  U  8.2(XCl  415;  GrantY.  U.  8.  1  a. 
CI.  41;  2  Ct  CL  551;  Wiggins  v.  U.  8.  3  Ct 
CL  412;  Norris  v.  Doniphan.  4  Met  (Ky.)  885; 
CorMn  v.  Marsh,  2  Duf.  198. 

The  liability  is  public,  not  personaL 

Olney  v.  Wiekes,  18  Johns.  122;  Nichols  ▼. 
Moody,  22  Barb.  611;  BoUy.  Lauderdale,  46N. 
Y.  74, 75;  8tory,  Agency,  chap.  11.  $  802;  Dun- 
lap's  Paley ,  Agency,  876,  877;  Choctaw  Nation 
Y.  U.  8.  119  U.  8.  41  (80:819). 

Messrs,  A*  H.  Garland,  Atty-Gsn.,  and 
Robert  A.  Howard^  Asst,  Atty-Gen,,  for 
the  United  States: 

Public  agents  can  only  bind  the  (Government 
where  they  have  actual  authority. 

The  Floyd  Acceptances,  74  U.  8.  7  WalL  666 
09:169). 

A  government  cannot  be  sued  without  its 
consent  Permission  must  be  by  statute;  and 
these  statutes,  being  in  derogation  of  common 
law  and  relinquishing  sovereign  rights,  must 
be  strictly  construed. 

Beers  v.  Ark,  61  U.  8.  20  How.  527  05:991); 
U,  a.  Y,  Clarke,  88  U.  8.  8  Pet.  486,  444  (8: 
1001);  Gary  y.  Curtis,  44  U.  &  8  How.  286»  245 
(11:576). 
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Bailey's  acts.  If  not  lustMalile,  were 

§  asses.  He  could  have  been  held  to  make  re- 
ress;  but  these  acts  were  not  of  such  a  char> 
acter  as  to  make  the  United  8tate8  responsible. 

Gibbons  v.  U.  8.  75  U.  8.  8  WalL  §69.  274 
(19:458, 454);  8tory,  Agengr,  §  807,  a;  White- 
side v.  U.  a.  98  U.  8.  247(28:8&);  LangfardY. 
U.  8.  101 U.  8.  845  (25:1012). 

This  is  not  properly  a  remedial  statute  and  ia 
not  to  be  construed  by  the  rules  of  construction 
of  remedial  statutes.  Its  recitals  are  not  to  be 
taken  as  statements  of  facts  in  the  sense  thAt 
thev  create  liability. 

Arthur  v.  Bokemham,  11  Mod.  150;  Leaden- 
worth,  L.  dG,  R  Co.  ▼.  U,  8.  92  U.  8.  740 
(23:687);  Harvey  ▼.  U.  8.  105  U.  8.  680  (26: 
1209);  U.  8.  Y.  Jones,  119  U.  8.  477  ^440); 
TiUson  V.  U.  8.  100  U.  8.  48(25:548);  MeClure 
Y.  U.  8.  116  U.  8.  145  (29:572);  Brwin  ▼.  U. 
8, 18  Ct.  0\.  49,  97  U.  8.  892(24:1065);  U.  8.  ▼. 
aherman,  98  tJ.  8.  565,  567(25:  285,  286). 

The  Judgment  is  not  warranted  by  the  facta. 

Biggs  v.  Lawrence,  8  Term  Rep.  457;  Clu- 
gas  Y.  Penaluna,  4  Term  Bep.  467. 

The  (Government  does  not  adopt  or  ratify 
torts. 

The  Athol,  1  W.Rob.  879-882;  Be  Ayers,  128 
U.  8.  448,  501(81:216,228). 

Mr.  Justice  Harlan  delivered  the  opinion  [453] 
of  the  court: 

These  are  appeals  from  a  Judgment  against 
the  United  States  in  favor  of  Joseph  M.  Cum- 
ming  and  Hamilton  J.  Miller,  surviving  mem- 
bers of  the  late  firm  of  J.  M.  Cummins  &  Co., 
formerly  manufacturers,  distillers,  venoors,  and 
exporters  of  whiskies  and  alcohols,  for  the  sum 
of  thirty-six  thousand  dollars,  as  the  damages 
sustained  bvthat  firm  in  consequence  of  certain 
acts  of  Joshua  F.  Bailey,  coUector  of  internal 
revenue  for  the  fourth  internal  revenue  district 
of  New  York,  and  of  other  offlcera  who  served 
under  or  with  him.  The  amount  for  which  the 
plaintiffs  asked  judgment  was  $1,685,758. 

The  suit  was  broueht  under  the  auUiori^  of 
the  following  Act  of  Conness,  approved  Feb- 
ruary 26,  1885  (28  8tat  at  L.  689) : 

"An  Act  for  the  Relief  of  Joseph  M.  Cum- 
ming,  Hamilton  J.  Miller,  and  >¥^illiam  Mo- 
Roberta. 

"Be  it  enacted.  By  the  SenaU  and  Eoues  ^ 
Representatives  if  iM  United  States  ^  America 
in  Congress  assembled.  That  Jose^  M.  Cum- 
ming,  Hamilton  J.  Miller,  and  William  Mo- 
Roberts,  late  copartners  in  the  business  of  c(Mn- 
mission  merchants  and  bonded  warehousemen 
in  the  City  of  New  York,  be  permitted  to  sue 
in  the  Court  of  Claims;  which  court  shall  pass 
upon  the  law  and  facts  as  to  the  liability  of  the 
United  States  for  the  acts  of  its  officer,  Joahua  [4IM] 
F.  Bailev,  by  reason  of  the  seizure,  detention, 
and  closing  up  of  the  commission  houses  and 
bonded  warehouses  of  said  copartners,  for  the 
breaking  up  and  interruption  of  their  said  busi- 
ness, and  for  the  seizure  and  detention  of  the 
propertv,  books  and  papers  in  and  connected 
with  said  business,  by  Joshua  F.  Bailey,  col- 
lector of  internal  revenue  for  the  fourth  internal 
revenue  district  of  said  State  or  by  said  Bailey 
and  other  internal  revenue  offioera  The  Un& 
ed  States  shall  appear  to  defend  against  said 
suit;  and  either  party  may  appeal  to  the  so- 
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preme  court  as  in  ordiDaiy  cases  against  the 
United  States  in  said  court;  and  said  suit  may 
be  maintained,  any  statute  of  limitation  to  the 
contrary  notwithstanding. 
••Approved,  February  28, 1885.* 

It  is  evident  that  Congress  intended  to  open 
the  doors  of  the  Court  of  Claims  to  the  plalnt- 
ifb,  so  far  as  to  permit  them  to  sue  the  Govern- 
ment, unembarrassed  by  any  defense  of  the 
Statute  of  limitations,  and  to  obtain  an  adju- 
dication, based  upon  ''the  law  and  facts,"  as  to 
the  liability  of  the  United  States  for  the  wrones 
of  which  complaint  is  made.  In  other  words, 
the  jurisdiction  of  the  Court  of  Claims  was  so 
enlarged  as  to  embrace  this  particular  demand 
and  to  authorize  such  judgment  as,  under  all 
the  evidence,  would  be  consistent  with  law. 
Here,  however,  we  are  met  with  the  sugges- 
tion that  there  is  a  general  principle,  appli- 
cable, as  this  court  siud,  in  Gihboru  v.  United 
8tat€»,  75  U.  S.  8  Wall  269.  276 119:453,  464], 
to  all  governments,  which  "forbios,  on  a  policy 
impo^  by  necessity,  that  they  should  hold 
themselves  liable  for  unauthorized  wrongs  in- 
flicted by  their  ofDcers  on  the  citizen,  though 
occurring  while  eneaged  in  the  discharge  of 
official  duties."  Did  Congress  intend  to  abro- 
gate this  principle  so  far  as  the  demands  of  the 
present  plaintiirs  are  concerned  ?  Did  it  invest 
the  Court  of  Claims  withjurisdiction  to  render 
a  judgment  against  the  United  States  upon  its 
appearing  that  the  revenue  officers  transcended 
the  authority  conferred  upon  them  by  law,  or 
had  exercised  their  authorltv  in  such  manner 
as  made  them  personally  liable  in  damages  to 
the  plaintiffs?  There  would  be  some  ground 
for  an  affirmative  answer  to  these  questions  if 
the  statute  had  not  required  the  court  to  pass 
upon  both  the  law.  and  the  facts  "as  to  the  lia- 
bility of  the  United  States."  If  the  facto  dis- 
closed a  case  of  unauthorized  wrongs  done  to 
the  plaintiffs  bv  the  revenue  officers  of  the 
United  States,  tne  question,  by  the  yerv  terms 
of  the  Act,  would  still  remsun,  whether  the 
United  States  were  liable,  in  law,  for  such  dam- 
ages as  the  plaintiffs  had  sustoined.  There 
would  seem  to  be  no  escape  from  the  conclu- 
sion that  Congress  intended  that  the  liability  of 
the  Government  should  be  determined  by  the 
settled  principles  of  law.  The  only  right 
waived  by  the  Government  was  a  defense  based 
upon  the  Statute  of  Limitations.  Ermn  ▼. 
UniUd  States,^  U.  S.  892  [24:1066]:  TiUson  v. 
United  Statei,  100  U.  S.  48  [25:548];  JfcClure 
▼.  United  States,  116  U.  S.  145  [29:572]. 

It  is  said  that  the  Act,  professedly  for  the 
relief  of  the  plaintiffs,  would  be  unavailing, 
unless  it  is  so  construed  as  to  relieve  them  from 
the  operation  of  the  rule  laid  down  in  OH^fom 
▼.  UnUidBUitei.  A  satisfactory  answer  to  this 
suggestion  is  that  if  Congress  intended  to  do 
more  than  give  the  plaintiffs  an  opportunity, 
in  an  action  for  damages  brought  in  the  Court 
of  Claims,  to  test  the  question  as  to  tlie  liability 
of  the  United  States,  upon  the  law  and  facts, 
for  the  alleged  wrongs  of  their  officers,  that  in- 
tention would  have  t^n  expressed  in  language 
not  to  be  misunderstood,  it  is  as  if  the  plaint- 
iffs asserted  before  Congress  the  liability,  in 
law,  of  the  Government  for  the  damages  they 
sustained,  and  Congress  permitted  them  to  in- 
voke the  jurisdiction  of  the  Court  of  Claims  in 
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order  that  there  might  be  a  ludidal  determin- 
ation of  the  question  by  that  tribunal,  with  the 
right  of  appeal  •'as  in  ordinary  cases  against 
the  United  States  in  said  court '^ 

According  to  this  construction  of  the  Act, 
the  plaintiffs  were  not  entitled  to  judgment 
against  the  United  States  in  any  sum;  for,  if 
(x>]leotor  Bailey  and  other  revenue  officers  did 
nothinjg  more  than  the  law  authorized  them  to 
do,  neither  they  nor  the  Government  would  be 
liable  in  damages;  while,  if  they  acted  illegally, 
they  would  be  personally  liable  in  damages, 
not  the  Government. 

The  judgment  is  reversed,  toith  directions  to 
renderjudgment  in  favor  of  the  Untied  States. 

Mr.  Justice  llilUr  and  Mr.  Justice  Field 
dissented. 


THE  NEW  YORK  AND  COLORADO  MIN-   ^ ® ^ ^^ 

ING   SYNDICATE  AND   COMPANY, 

Plff,  in  Err., 

e. 

DAYID  K  FRASER  ST  ix. 

(Bee  B.  0.  Reporter*!  ed.eil-SB8^) 

SufficimkCff  of  recordr-^paper,  u^ien  not  in  eri* 
denc6~~opinion  qf  witness  as  to  value — rental 
vaiue,  how  sftown — instructions  to  fury—in-' 
terest  as  damages. 

L  To  obtain  a  reversal  of  a  judsnneot  It  Is  oeoes- 
sary  that  the  facts  upon  which  such  reversal  Is 
olauiied  should  appear,  from  the  record,  sufflcienU 
ly  to  t)e  passed  upon. 

1  A  paper  handiMl  to  a  witness,  and  read  and  used 
by  him  as  a  memorandum  with  which  to  refresh 
his  reooUeotJon^  is  not  thereby  admitted  in  evidence. 

a.  A  witness  who  has  no  such  knowledge  of  the 
marketable  condition,  or  rental  value  of  property 
as  would  render  his  opinion  of  any  use  to  the  Jury, 
beyond  the  merest  guess  or  oonjecture,  is  not  en- 
titled to  give  his  qpiuioD  as  to  its  rental  value. 

4.  Where  the  defendant  failed  to  show  by  any  ad- 
misBfble  evidence  that  there  was  any  rental  value 
for  the  silver  mill  mentioned,  such  rental  value 
could  be  shown  by  proving  the  value  or  the  amount 
of  the  ore  delivered  and  milled. 

6.  It  is  error  to  give  instructions  to  the  jury  ap- 
plicable to  evidence  not  admitted. 

e.  Where  the  machinery  put  in  a  mUl  is  unfit  for 
use,  and  by  reason  thereof  there  is  a  long  period  of 
delay  In  toe  operation  of  the  mill,  and  there  Is  no 
proof  of  its  rental  value,  it  is  not  error  to  instruct 
the  Jury  that  they  may  allow  as  damages  interest 
on  the  cost  of  the  mill  for  the  time  of  ue  delay. 

[No.  204.1 
Argued  March  U,  1889.  DeadedAprU  15, 1889. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado,  to  re- 
view a  judgment  entered  upon  a  vendict  la 
favor  of  plaintiffs  in  a  suit  on  promissory  notes 
and  an  account.    AJfWmed. 


Statement  by  Mr.  Justice 

This  writ  of  error  is  brought  to  review  a 
ludgment  entered  upon  a  yerdlct  for  $10,500  In 
favor  of  the  defendants  in  error.  The  case 
originated  in  five  different  suits,  brought  by 
them  against  the  plaintiff  in  error  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Colorado,  the  first  on  a  promissory  note 
made  by  it  for  $1,000,  and  also  for  $2,581.78 
for  the  price  of  goods,  wares,  and  merchandise 
sold  and  delivered  by  them  to  it.  The  other 
four  were  suits  on  promissory  notes  given  by  the 
defendant  to  the  plaintiffs  for  $1,500,  $2,000, 
$1,600,  and  $4,000,  respectively.    Afterwards, 
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upon  motion  of  the  defendant,  these  several 
suits,  by  order  of  the  court,  were  consolidated 
into  one.  In  obedience  to  this  order,  the 
plaintiffs  filed  a  consolidated  complaint  setting 
forth  these  causes  of  action,  the  first  five  being 
the  promissory  notes  Just  mentioned,  and  the 
sixth  beine  for  the  goods,  wares  and  merchan- 
dise statedas  the  second  cause  of  action  in  the 
first  of  the  aforementioned  suits. 

The  defendant  in  its  answers,  ori/^nal  and 
amended,  denied  the  alleged  sale  and  delivery 
of  the  goods  as  set  forth  in  the  sixth  cause  of 
action,  admitted  that  it  had  made  the  promis- 
sory notes  sued  on  and  that  they  were  unpaid, 
but  denied  its  liability  thereon.  The  other  de- 
fense consisted  in  the  allegation  of  a  special 
contract  between  the  parties,  plaintiffs  and  de- 
fendant, previous  to  the  execution  of  the 
notes,  and  as  consideration  therefor,  whereby 
the  former  agreed  to  manufacture  and  to  sell  to 
the  defendant,  f9r  and  at  the  price  agreed,  a 
roasting  cylinder  and  the  necessarv  apparatus 
connected  therewith,  described  in  the  plea,  and 
also  to  manufacture  for  and  deliver  to  the  de- 
fendant a  twenty-stamp  dry-crushing  silver 
mill  and  its  connected  apparatus;  and  to  erect 
and  put  the  same  in  their  places  so  as  to  be  run 
and  operated  at  the  mine  owned  by  the  defend- 
ant in  the  county  of ,  State  of  Colorado, 

known  as  the— —mine;  all  of  which  (cylinder, 
mill  and  connections)  the  plaintiffs  warranted, 
when  put  in  their  proper  maces,  under  the  di- 
rections of  one  Angus  McKay,  would  properly 
and  satisfactorilv  and  in  all  ways  subserve  the 
purposes  for  which  they  were  purchased  by 
the  defendant.  The  plea  farther  alleged  that 
the  cylinder,  mill  and  apparatus,  when  erected 
and  put  in  their  places,  were  defective  in  many 
particulars,  so  as  to  be  unfit  for  the  uses  for 
which  they  were  designed,  and  that  by  reason 
of  these  defects  the  consideration  of  the  notes 
failed;  and  that,  to  remedy  the  same  and  make 
the  mill  operate  with  efQciency,  the  company 
was  put  to  large  expense  for  material  and  new 
machinery,  and  was  subjected  to  great  loss  and 
damage  by  the  lone  period  of  delay  in  the  op- 
erations of  the  mill.  The  expenses  and  the 
special  damage  thus  sustained  were  pleaded 
as  a  faUure  of  consideration,  set-off,  counter- 
claim, and  recoupment. 

On  the  trial  the  plaintiff  introduced  as  a  wit- 
ness William  J.  Chalmers,  who  testified  as  to 
the  execution  by  the  defendant  of  the  promis- 
sory notes  sued  on,  and  further  testified,  in  an- 
swer to  questions  asked,  as  follows: 

"Q,  Has  the  firm  [meaning  the  plaintiffs] 
now  any  account,  not  including  these  notes, 
against  the  defendant? 

'*A,  Yes,  sir. 

"Q.  [Paper  shown  witness.]  Look  at  that 
account  and  see  whether  this  is  a  copy  of  the 
account. 

"A.    Yes  sir. 

"Q,  Slate  whether  the  articles  mentioned  in 
that  account  were  ordered  by  the  defendant. 
And,  if  so,  when." 

To  which  question  counsel  for  defendant 
objected,  on  the  ground  that  the  items  could 
not  be  proved  wholesale  by  the  list,  but  the  ob- 
jection was  overruled  by  the  court;  to  which 
ruling  of  the  court  defendant  then  and  there 
excepted. 
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And  thereupon  the  witness  proceeded: 

"A.  They  were  ordered  at  various  times,  by 
letter  and  verbally,  between  the  25th  day  ca 
July  and  December  80, 1882." 

The  witness  then  proceeded  to  read  the  paper 
handed  him,  showing  an  itemlrod  statement  of 
account  agCTeeating  (2,581.78.  Bald  witness 
further  teamed  as  follows: 

*'Q.  You  may  reckon  the  interest  [on  said 
account]  from  January  1, 1883,  up  to  this  time, 
at  six  per  cent. 

"A.  1288.59." 

To  which  question  and  answer  the  defend- 
ant objected,  on  the  ^ound  that  it  was  imma- 
terial, out  the  objection  was  overruled  by  the 
oourt;  to  which  ruling  defendant  then  and 
there  excepted. 

The  defendant  introduced  as  a  witness  one 
George  K.  Sabin,  who  testified  that  his  occu- 
pation for  the  past  twenty  years  had  been  min* 
ing,  and  that  he  was  in  ue  employ  of  the  d»> 
fendant  as  superintendent  at  Uie  time  of  the  [614] 
erection  of  the  mill  in  controversy,  and  so  con- 
tinued until  the  mill  was  shut  down.  He  far- 
ther testified,  inter  alia,  as  follows: 

*'I  have  been  engaged  in  mining  twenty 
years,  and  am  aoqiminted  with  stamp  mills, 
quartz  mUls,  and  noining  machinery. 

"Q.  What  was  the  fau*  rental  value'of  this 
mill  and  its  attachments?  And  in  giving  your 
answer  you  can  give  it  at  so  much  per  mpnth, 
year,  or  such  other  division  of  time  as  may  be 
most  convenient  and  InteUigible." 

To  this  question  counsel  for  plaintiffs  ob* 
Jected,  on  the  ground  that  it  was  not  the  proper 
measure  of  damages,  and  further,  because  the 
witness  had  not  shown  himself  competent  to 
speak  on  the  subject;  and  the  objection  was 
sustained  on  the  last  mentioned  git>und  by  the 
court;  to  which  ruling  and  decision  of  the 
court  the  defendant  then  and  there  excepted. 

"Q.  Have  you  been  engaged  about  mills 
enough  to  know  what  work  they  perform— 
what  they  can  do— what  they  can  earn? 

"A,  1  have  of  gold  mills.  This  was  the 
first  silver  mill  I  was  connected  with. 

"Q.    Do  you  know  their  cost? 

*'A,  I  think  I  do  know  something  of  their 
cost;,  have  been  engaged  in  their  construction. 
The  cost  of  this  mill  was  about  $75,000,  in- 
clusive of  the  machinery  and  everything  con- 
nected with  it. 

"Q.  What  was  the  fair  rental  value  per 
month  of  this  mill  and  its  attachments?" 

To  this  question  counsel  for  plaintiffs  ob- 
jected on  the  nound  that  the  witness  had  not 
shown  himsett  competent,  and  the  objection 
was  sustained  by  the  coi^t;  to  which  ruling 
the  defendant  then  and  there  exoepted. 

The  said  witness  farther  teetiflea  that  the  de- 
fendant company  operated  a  mine  near  this 
mill  from  which  the  ore  was  procared  to  run 
through  said  miU. 

'*Q.  Was  there  sufiScient  ouantlty  of  ore  fn 
this  mine,  accessible,  to  employ  the  mill  and 
keep  it  running  to  its  full  capacity? 

*M.  Yes,  sir. 

"Q,    How  long  have  you  been  mining  and    [OlOl 
been  acquainted  with  ores? 

**A,    I  have  been  mining  since  1880. 
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"Q.  Have  yon,  during  the  snme  time,  becD 
acquainted  with  the  milliner  of  ores? 

**A,  Yes,  sir.  This  mill  at  Columbus  was 
the  first  silver  mill  I  bad  been  with;  had  been 
«Dg^ed  in  gold  ores. 

^Q.  You  have  been  acquainted  to  some  ex- 
tent with  silver  ores  and  silver  mHlsr 

"A.    Yes,  sir. 

'*Q,  What  was  the  value  of  these  ores  de- 
livered at  the  Columbus  mill  in  this  raw  state, 
as  taken  from  the  mine  ready  to  be  melted  f 
What  was  the  value  for  milling  purposes?" 

To  this  question  counsel  for  plaintiffs  ob- 
jected, and  the  objection  was  sustained  by  the 
court;  to  which  ruling  the  defendant  then  and 
there  at  the  time  duly  excepted. 

"Q.  Do  vou  know  of  any  silver  mUls  of  the 
•ame  kind  in  that  neighborhood? 

*'A,  Ko,  sir;  there  are  none  in  that  imme- 
diate neiffhborbood. 

*Q,  At  what  distance  away  do  you  know 
of  any? 

"A.  Up  in  Leadville.  I  do  not  know  of 
any  in  operation  now.  There  was  one  in  op- 
eration the  other  side  of  Leadville  a  year  ago, 
in  6oda  Creek.    . 

**Q,  Do  you  know  of  any  silver  mills  being 
rented  at  Leadville? 

**A.  I  do  not  know  of  any  being  rented  in 
the  State  anywhere?" 

The  defendant  also  introduced  as  a  witness 
A.  £.  Smith,  who,  being  duly  sworn,  testified 
that  for  twelve  years  be  had  been  running 
•tamp-mill  worliLs  and  quarts  mills,  and  manu- 
facturing assayers'  supplies;  that  he  had  been 
in  the  employ  of  defendant,  as  foreman  of  the 
mill  at  Columbus,  Colorado,  from  March,  1882, 
to  December,  1888»  and  that  he  had  aided  in 
the  erection  of  the  mill  in  controversy.  He 
also  testified,  in  answer  to  questions  as  to  the 
capacity  and  work  of  said  mill,  as  follows,  to 
wit: 

"A.  In  the  month  of  September  (188d)  we 
milled  721  cars  of  ore»  which  averaged  1,200 
[616]  pounds  each,  which  makes  an  average  of  18 
tons  a  day.  In  October  we  run  977  cars, 
which  averaged  1,200  pounds  each,  averaging 
19  tons  a  day  and  a  fraction,  and  in  November 
1,117  cars,  22  tons  per  day;  in  December  902 
cars,  18  tons  a  day. 

"Q.  Can  you  state  the  amount  of  cfn  that 
was  milled  during  the  months  of  March  and 
April  foUowhigr 

To  thlB  question  counsel  for  plaintiffs  ob- 
iected  on  the  ground  that  it  was  immaterial, 
irrelevant,  and  incompetent,  and  the  objection 
was  sustained  by  the  court;  to  which  ruling 
and  decision  defendant  excepted. 

'*Q.  Can  you  give  the  amount  of  ore  that 
was  milled  during  the  month  of  January?" 

To  this  question  counsel  for  plaintifiEs  ob- 
jected, on  the  ground  last  above  given,  and  the 
<x>urt  sustained  the  objection;  to  which  ruling 
and  decision  of  the  court  the  defendant  then 
and  there  excepted. 

"Q.  What  was  the  rapacity  of  that  mill 
per  day  upon  that  ore  from  September  4  to 
December  81,  lh82,  but  for  the  aefecu  in  the 
cylinder  and  conveyors  which  have  been  de- 
•cribed? 

**A.    We  run  80  tons  a  day  afterward. 
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**Q.  With  the  mill  in  good  working  order, 
what  would  have  been  its  capacity? 

**A,    80  tons  per  day. 

"Q,  What  was  the  worth  of  milling  that 
ore  per  ton?" 

Plaintiffs'  counsel  objected  to  this  question, 
on  the  ground  that  it  was  immaterial  and  not 
the  proper  measure  of  damages. 

By  the  court  (to  the  witness): 

"What  was  the  cost? 

"  A,  About  six  dollars  per  ton  and  a  few 
cents." 

The  witness  further  testified  as  to  the  ex- 
pense of  operating  the  mill,  the  number  and 
wa^  of  the  men,  and  cost  of  fuel,  the  number 
of  aays  the  mill  was  idle,  wholly  or  partially, 
by  reason  of  the  defects  complained  of,  the 
saving  of  wages  by  diminution  of  the  working 
force  when  the  mill  was  idle,  and  tbe  extent  to 
which  employ^  were  turned  to  other  labor 
while  the  mill  was  not  running,  and  was  then 
further  interrogated  by  counsel  for  defendant: 

*'  Q.  What  wages  would  you  have  been  com- 
pelled to  pay  to  other  men  had  you  employed 
them  to  do  that  same  work  for  which  you 
paid  these  men,  during  the  time  the  mill  waa 
stopped  r 

To  this  question  counsel  for  plaintiffs  ob- 
jected, and  the  objection  was  sustained  bv  the 
coiurt;  to  which  ruling  and  decision  of  the 
court  defendant  then  and  there  excepted. 

The  defendant  dso  introduced  as  a  witness 
one  H.  A.  Hurlbut,  who  testified  that  he  was  a 
managing  director  of  the  defendant  company 
in  1881  and  1882,  and  also  testified,  among 
other  things,  that  one  Riotti  was  a  mining  ex- 
pert and  a  metalhirdst,  upon  whom  the  de^nd- 
ant  relied  as  to  the  best  method  of  extracting 
silver  from  the  ore;  that  upon  his  recommend- 
ation the  white  roasting  furnace  had  been  se- 
lected, and  that  defendant  had  employed  the 
plaintiffs  as  machinists  to  erect  it;  that  the  de- 
fendant relied  on  said  Riotti  as  to  the  proper 
process  for  the  separation  of  the  ores,  but  relied 
solely  on  the  plaintiffs  for  tbe  mechanical  con- 
struction and  erection  of  the  machinery;  and 
further,  in  answer  to  questions^  testified: 

"  Q.  What  was  Riotti  directed  or  authorized 
to  do  about  the  specifications? 

"  A,  He  was  authorized  to  give  the  draughts- 
man  the  incline  of  the  hill — the  room  there  waa 
into  the  base  of  the  retaining  wall— the  relative 
positions  of  where  the  stamps  and  the  roasting 
cylinder  were  to  be  and  where  the  furnace 
sbould  be  placed  in  position,  and  to  give  rel- 
ative positions  and  distances. 

"  Q.  Had  be  anything  to  do  with  the  mechan- 
ical construction  of  the  mill? 

"A.  No.  sir." 

Theplaintiffs  recalled,  in  rebuttal,  the  wit- 
ness William  J.  Chalmers,  who  further  testi* 
fied: 

"  Hurlbut  said  that  Riotti  had  been  engaged 
by  the  New  York  parties  as  consulting  engi- 
neer, as  they  wanted  to  hold  some  one  respon- 
sible for  the  working  of  the  ores.  We  were 
notified  to  comply  wiUi  Riotti's  directions.  In 
looking  over  the  ongioal  plan  of  the  furnace 
tbe  conveyors  were  shown  in  the  plan,  but 
Riotti  said  he  preferred  .  .  .  desired  us  to  fol- 
low the  drawing  in  making  the  furnace.    This 
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drawine  showed  the  conveyors,  as  afterwards 
put  in  the  mill.  We  changed  the  original  spec- 
ifications; they  were  never  accepted  by  the 
company,  they  refusing  to  accept  them.  We 
had  the  acceptance  of  Riotti  of  the  plans." 

At  the  conclusion  of  the  testimony  the  de- 
fendant requested  the  court  in  writing  to  give 
to  the  jury  the  following  instructions  on  the 
right  of  defendant  to  recoup  damages  in  said 
cause: 

"If  the  plaintiffs  undertook  to  supply  and 
put  up,  so  it  should  be  complete  and  in  good 
running  order,  the  mill  or  machinery  mentioned 
in  defendanris  second  defense,  and  entered 
upon  the  performance  of  such  agreement,  and 
if  the  machinery  supplied  proved  defective  and 
mechanically  inadequate  for  the  purpose  in- 
tended, or  was  not  complete  nor  executed  in 
proper  manner,  or  if  the  work  was  unskillf  ully 
performed,  then,  in  this  action,  the  defendant 
would  be  entitled  to  recover  from  the  plaintiffs 
the  damages  actually  sustained  by  reason  of 
such  failure  of  the  plaintiffs  to  perform  their 
agreement;  and,  in  measuring  the  damages,  if 
any,  sustained  by  defendant,  you  may  consider 
the  loss  of  the  use  of  the  mill  and  machinery, 
either  wholly  or  partially,  resulting  from  such 
defects  and  unskillful  performance:  and  any 
sums  paid  out  by  defendant  in  remed  ving  defects 
and  making  repairs  in  such  mill  ana  machinery 
in  consequence  of  such  defects." 

Which  instructions  the  court  refused  to  give; 
and  to  such  decision  and  refusal  the  defendant 
then  and  there  at  the  time  duly  excepted. 

"In  estimating  defendant's  damages  in  con- 
sequence of  plaintiff's  breach  of  their  under- 
taking, if  you  find  there  was  such  a  breach, 
you  may  also  consider  the  necessary  and  im- 
mediate loss  of  profits  incurred  by  tbc  defend- 
ant during  the  period  when  the  said  defendant 
was,  by  reason  of  the  alleged  defects,  deprived 
of  the  use  of  such  mill  and  machinery." 

Which  instructions  the  court  refused  to  give, 
and  the  defendant  excepted. 

After  the  conclusion  of  the  evidence  and  the 
argument  of  counsel  in  said  cause  the  court,  of 
its  own  motion,  instructed  the  jury  as  to  the 
law  of  said  cause;  and  on  the  question  of  the 
measure  of  defendant's  damages,  the  court  gave 
certain  instructions,  to  the  ^ivins  of  which, 
and  to  each  several  proposition  tnerein  con- 
tained, defendant  at  the  time  duly  excepted. 

Mr.  Henry  Edwin  Tremain,  with  whom 
were  Messrs.  Mason  W.  T)jler  and  James  C. 
Spencer,  on  the  brief  for  plaintiff  in  error. 

Ko  counsel  appeared  for  defendants  in  error. 

Mr.  Justice  Lamar  delivered  the  opinion  of 
the  court: 

The  first  and  second  assignments  of  error  rest 
upon  the  same  ground,  and  may  be  considered 
together.  They  are:  first,  that  it  was  error  for 
the  court,  upon  the  examination  of  the  witness 
Chalmers  (who  was  also  one  of  Uie  plaintiffs), 
to  admit  in  evidence  the  paper  handed  him 
showing  an  itemized  statement  of  account  a^- 

fregating  $2,531.78.  It  is  contended  that  e^- 
ence  of  this  character,  '*an  unproved  copy  of 
an  unproved  account,"  wasinadmisible  toshow 
the  alleged  sale  and  delivery  of  merchandise; 
and  Hcm^,  that  the  court  erred  in  holding  such 
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inadmissible  testimony  to  be  suflScient  evidence 
of  an  indebtedness  to  permit  interest  on  it  to  be 
recovered,  as  testified  to.  The  assumption  of 
fact  involved  in  these  assignments,  that  the 
paper  was  admitted  in  evidence,  is  not  suffi- 
ciently supported  by  the  statement  in  the  bill 
of  exceptions. 

To  obtain  a  reversal  of  a  Judgment  it  is  nee-      [6S0] 
essary  that  the  fact,  upon  which  such  reversal 
is  dumed,  should  appear  from  the  record,  suf- 
ficiently to  be  passed  upon. 

This  bill  of  exceptions  falls  far  short  of  a  dis- 
tinct statement  that  the  paper  was  admitted  in 
evidence;  on  the  contrary,  we  think  the  im- 
port of  the  language  is  that  it  was  not  admitted, 
but  that  it  was  handed  to  witness  and  read  and 
used  by  him  as  a  memorandum  with  which  to 
refresh  his  recollection  of  the  articles  mentioned 
in  the  account  of  plaintiffs.  We  do  not  think 
the  court  erred  in  allowing  this  to  be  done,  and 
permitting  his  testimony  to  go  to  the  jury  for 
what  it  was  worth. 

The  third  assignment  of  error  is,  that  the 
court  erred  in  refusin^^  to  allow  the  witness 
Sabin.  introduced  in  behalf  of  the  defendant, 
to  answer  the  question,  "  What  was  the  fair 
rental  value  per  month  of  this  mill  and  its  at- 
tachmentsf 

This  ruling  of  the  court  was  manifestly 
proper.  It  appears  from  the  testimony  of  the 
witness  himself  that  he  knew  of  no  other  silver 
mill  in  the  neighborhood  of  Columbus;  that  he 
knew  of  none  whatever  at  that  time  in  opera- 
tion; that  he  knew  of  no  silver  mill  that  hod 
been  rented  in  Leadville  or  in  the  State  any* 
where;  and  that  this  was  the  first  silver  mill  he 
had  ever  been  connected  with,  though  he  bad 
been  engaged  in  mining  fbr  twenty  years,  and 
was  acqudnted  with  gold  mills  enough  to  know 
what  work  they  can  perform  and  what  they 
can  earn.  He  evidently  had  no  such  knowl- 
edge of  the  marketable  condition  or  rental 
value  of  such  property  as  would  render  hii 
opinion  of  any  use  to  the  Jurv  beyond  the  mer- 
est guess  or  conjecture.  Hu  knowledge  and 
experience  of  mining  mills  was  such  as  to  render 
him  competent  to  testify  as  to  the  cost  of  con- 
struction, the  value  of  machinery,  and  the  ex- 
pense of  patting  it  up;  and  upon  these  points 
bis  testimony  was  admitted,  and  was  to  the  ef- 
fect, among  other  things,  that  the  mill  oosi 
$75,000. 

The  fourth,  fifth,  sixth  and  seventh  assign- 
ments of  error  are  based  upon  the  ruling  of 
the  court  on  the  objections  of  the  plaintiff  to 
the  other  questions  propounded  by  the  defend- 
ant to  the  witnesses  Sabin  and  Smith. 

It  does  not  appear  clearly  from  the  bill  of  ex- 
ceptions for  what  purpose  these  questions  were  [OSl] 
propounded.  Eviaence  to  show  that  the  capac- 
ity of  the  mill  was  80  tons  a  day  bad  been  of- 
fered and  received  to  prove  the  rental  value  of 
the  mill,  and  perhaps  very  properly,  as  that 
might  be  a  necessary  preliminary  fact  leading 
up  to  the  determination  of  its  value  for  th« 
rental.  But  after  the  defendant  utterly  failed 
to  show,  by  any  admissible  evidence,  that  there 
was  any  rental  value  for  a  mill  of  that  kind,  we 
think  the  court  did  not  err  in  holding  that  such 
rental  value  could  be  shown  by  proving  the 
value  or  the  amount  of  ore  delivered  and  milled. 
If,  however,  the  object  of  these  questions  (as 
counsel  contends  in  bis  brief)  was  to  prove  the 
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actual  loss  of  use  of  the  machinery  during  the 
period  of  stoppage,  ot  the  loss  of  the  profits 
that  would  have  accrued  but  for  the  defective 
machinery,  the  answers  most  favorable  to  de- 
fendant could  only  have  tended  to  show  losses 
too  undefined  to  be  subject  to  computation,  and 
profits  too  remote  and  speculative  to  be  capable 
of  ascertainment  The  ingenious  argument  of 
counsel  fails  to  convince  us  that  the  court  erred 
in  sustaining  the  plaintifTs  objections  to  the 
questions. 

The  ninth  assignment  of  error  is,  that  the 
court  admitted  tbe  evidence  of  the  declarations 
of  one  Riotti,  with  regard  to  the  placing  of  the 
machinerv  of  the  mill,  to  go  to  the  Jury.  The 
introduction  of  this  evidence  was  objected  to, 
upon  Uie  ground  that  Riotti  was  not  an  agent 
of  the  defendant  in  respect  to  the  matters  cov- 
ered by  these  alleged  declarations. 

The  objection  does  not  seem  to  be  valid. 
The  witness  testified  that  Riotti  was  author- 
ized by  defendant,  in  respect  of  the  specifica- 
tions in  the  contract  between  the  parties,  to 
rive  the  draughtsman  the  incline  of  tbe  hill — 
the  room  there  was  into  the  base  of  the  retaining 
wall — the  relative  positions  of  where  the  fur- 
nace should  be  placed  hi  position,  and  to  give 
relative  positions  and  distances.  The  witness 
Chalmers,  being  recalled,  testified  that "  we 
were  notified  to  comply  with  Riotti's  directions. 
In  looking  over  the  original  plan  of  the  fur- 
nace the  conveyors  were  shown  in  the  plan. 
But  Riotti  said  he  preferred  .  .  .  desired  us  to 
follow  the  drawing  in  making  the  furnace. 
This  drawing  showed  the  conveyors,  as  after- 
wards put  in  the  mill." 
[OS2]  We  think  this  direction  or  declaration  of 
Riotti  was  made  with  reference  to  the  very 
matters  which,  according  to  the  testimony  of 
Hurlbut  and  Chalmers,  were  directly  within  the 
scope  of  his  authority  and  duty. 

We  do  not  deem  it  necessary  to  consider  the 
questions  whether  the  instructions  requested 
by  the  defendant,  as  above  set  forth,  and  re- 
fused, are  correct,  as  abstract  propositions  of 
Inw,  with  re^rd  to  the  general  principles  gov- 
erning tbe  nght  of  recoupment  of  oamages. 
The  bill  of  exceptions  does  not  show  any  evi- 
dence tending  to  prove  all  the  facts  which 
these  instructions  assume  to  exist.  The  coun- 
sel for  plaintiff  in  error  presses  the  argument 
that  the  effect  of  the  exclusion  of  the  questions 
above  mentioned  shut  out  all  evidence  of  the 
necessary  and  immediate  loss  of  profits  during 
the  time  when,  by  reason  of  the  alleged  breaches 
of  the  agreement,  the  use  of  the  mill  and  ma- 
chinery was  lost  to  it.  It  would,  in  our  opin- 
ion, have  been  error  to  give  instructions  ap- 
plicable to  evidence  not  admitted.  The  legal 
principles  In  those  instructions,  as  requested, 
were,  so  far  as  they  were  founded  on  the  evi- 
dence, substantially  put  before  the  Jury  in  the 
general  charge  of  the  court. 

The  bill  of  exceptions  states  only  so  much 
of  the  charge  as  relates  to  the  question  of  dam- 
ages in  the  cause.  The  learned  Jud^e  having, 
as  we  are  authorized  to  assume,  fairly  left  to 
the  jury  the  facts  as  to  the  alle^ied  breaches  of 
the  contract,  instructed  them  that,  if  they 
found  tbe  defendant  entitled  to  deduct  from 
the  plaintiffs'  claim  its  damac^es  resulting  from 
the  delay  in  the  operations  oi  the  mill  caused 
by  the  defective  machinery,  it  was  undoubtedly 
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entitled  to  deduct  therefrom  the  rental  value  of 
the  mill.  Recapitulating  the  evidence  on  this 
point,  he  then  instructed  the  Jury  that,  in  the 
absence  of  all  evidence  as  to  the  rental  value, 
they  were  at  liberty  to  allow  interest  on  the  in- 
vestment; and  that  it  was  shown  in  evidence  that 
the  mill  cost  $75,000;  so  that,  if  they  found  that 
the  defendant  was  entitled  to  damages  for  delay 
in  running  the  mOl,  they  would  properly  allow 
interest  at  10  per  cent  per  annum  (which  was 
the  statutory  rate  in  Colorado,  Qen.  Stat.  CoL 
1883,  §  1706)  for  the  time  of  the  delay  as  prov- 
en.  He  instructed  them  further,  that  there 
was  more  in  the  way  of  damages  shown  in  the 
wages  of  the  men  employed  in  the  mill  whose 
time  was  lost  while  the  mill  was  idle;  and  that 
for  this  loss  of  time,  during  which  they  were 
receiving  wages  from  the  defendant,  the 
amount  so  paid  could  be  added  as  an  element 
of  damages  to  be  deducted  from  the  plaintiffs^ 
demand. 

We  think  tbe  law  of  the  case  was  fully  dis- 
closed  to  the  Juiy,  and  that  fuller  or  more  spe* 
cific  instructions  were  not  required. 

The  Judgment  qfthe  Circuit  Court  is  affirmedL 


THE  8TILLWELL  AND  BIERCE  MAN- 
UFACTURING  COMPANY,  Plff,  in  Err.^ 

V. 

AMOS  PHELPS. 

(See  &  a  Beporter's  ed.  SS0-CS7,) 

Damagei  on  unfulfilled  eontraet—rule — notict — 
opinion^  w/ien  admissible, 

L  Where  there  was  an  agreement  by  plaintiff  to 
furnish  maohioery  and  to  put  It  in  operation  in  de- 
fendants mill,  and  one  installniont  of  tbe  price 
was  to  be  paid  on  the  delivery  of  the  moohinery 
and  before  the  completion  of  the  work,  defendant 
need  not,  in  order  to  entitle  him  to  avoid  paying 
the  whole  contract  price,  or  in  order  to  recover 
damages  for  plaintiff^  l>reach  of  oontraot,  take  out 
the  machinery  and  interrupt  hia  busineai  to  obtain 
new  machinery  elsewhere. 

2.  The  rule  of  damages,  where  such  machinery 
was  improperly  conntnicted,  is  to  deduct  from  the 
contract  price  the  cost  of  altering  the  construction 
of  tbe  machinery,  so  as  to  make  it  conform  to  tbe 
contract. 

8.  A  notice  given  by  defendant  to  plaintiff  that  ff 
the  latter  doea  not  put  tbe  mill  in  repair  so  that  It 
will  do  good  work,  the  former  will  do  so  and  charge 
the  expense  to  the  latter,  was  sulHcicnt  to  cover 
the  necessary  alterations  to  accomplish  that  end. 

i.  Whether  a  witness,  called  to  testify  to  a  matter 
of  opinion,  has  such  qualifications  and  knowledKe 
as  to  make  his  testimony  admissible,  is  a  prelimin- 
ary question  for  the  jndge  presiding  at  the  trinl; 
and  nlB  decision  of  it  is  conclusive,  unless  dearly 
shown  to  be  erroneous  in  matter  of  law. 

[Na  209.1 
ArffuedMarehl8,18S9,  Decided  ApHl  16, 18S$. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin, 
to  review  a  judgment  in  favor  of  defendant  in 
an  action  to  recover  for  machinery  put  in  a  mill. 
Affirmed, 

Statement  by  Mr.  Justice  Gray: 
This  was  nn  action  by  an  Ohio  corporetloa 
aeaicst  a  citizen  of  Delavan  in  the  State  of 
Wisconsin,  upon  a  contract  in  writing,  by 
which  the  plaintiff  agreed  **to  furnish  and  put 
in  complete  operation  for  tbe  second  party,  in 
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hia  flouring  mill  at  Delavan  aforesaid,  one  first 
<cla8s  seventy-five  barrel  capacity  roller  mill 
complete/'  including  certain  machineir  spec- 
ified; "the  first  party  to  use  all  macbiner^v, 
belting,  etc.,  etc.,  now  in  said  flouring  mill 
tbat  is  in  proper  condition  for  use,  except  wbat 
is  now  in  use  on  tbe  rye  and  feed  side  of  said 
mill;  all  of  said  mill,  machinery,  fiictures  and 
apparatus  to  be  new  and  first  class  in  every 
way  and  of  latest  pattern,  except  as  above 
specified,  and  to  be  completed  and  put  in  com- 
plete running  order  within  ninety  days  from 
tbe  date  hereof";  and  tbe  defendant  aneed  to 
pay  tbe  plaintiff  '*  for  tbe  said  mill,  fixtures, 
etc.,  complete  as  above  specified,  and  put  in 
complete  operation  in  bis  fiourin^  mill  at  Del- 
avan aforesaid,"  the  sum  of  $9,000,  as  follows: 
$8,000  "  upon  tbe  arrival  of  said  mill  and  ma- 
<;hinery  at  bis  mill  in  Delavan,"  $4,000  "  when 
said  mill  is  completed  and  in  running  order  to 
the  satisfaction  of  tbe  second  party,"  and  tbe 
remaining  $2,000  "within  ninety  days  after  tbe 
completion  of  tbe  said  mill  as  aforesaid,  tbe 
first  party  to  start  tbe  mill  and  see  tbat  it  is  in 
complete  running  order." 

Tbe  complaint  alleged  tbe  plaintiff's  per- 
formance of  tbe  contract  on  its  part,  tbe  de- 
fendant's payment  of  $3,272.47,  and  bis  refus- 
al to  pay  the  balance  of  $5,727.53,  wbicb  tbe 
plaintiff  sought  to  recover,  with  interest  Tbe 
defendant  in  his  answer  set  up  by  way  of  de- 
fense, and  also  under  a  counterclaim  for  $11, 
OOO,  delay  on  tbe  part  of  the  plaintiff,  and  de- 
fects in  tbe  manufacture  and  design  of  tbe 
machinery  furnished,  whereby  tbe  defendant 
bad  been  put  to  great  expense  to  complete  it  so 
as  to  comply  with  tbe  requirements  of  tbe  con- 
tract,  and  bad  been  deprived  of  tbe  use  of  bis 
flouring  mill  and  iniured  in  bis  business.  Tbe 
plaintiff  filed  a  replication,  denying  all  tbe  al- 
legations in  tbe  counterclaim. 

At  tbe  trial,  tbe  plaintiff  introduced  evidence 
tending  to  show  tbat  the  machinery  was  put  in 
the  defendant's  flouring  mill  in  compliance 
with  the  terms  of  the  contract,  except  for  a  de- 
lay of  several  weeks,  in  part  char^ble  to  the 
defendant's  fault,  and  was  tested  m  February, 
1884,  with  satisfactory  results. 

On  tbe  question  of  the  damages  to  wbicb  tbe 
defendant  was  entitled  for  tbe  delay,  tbe  plaint- 
iff called  as  a  witness  one  Gkissner,  who  testified 
tbat  be  was  tbe  owner  and  manager  of  a  roller 
flouring  mill  of  about  seventy-five  to  one  bun- 
<lred  barrels  capacity  in  an  adioining  county, 
and  was  personalljr  familiar  witb  roller  miils 
and  tbe  millins  business;  but  bad  never  seen  tbe 
defendant's  mill,  or  lieen  in  Delavan,  and  knew 
notbinff  from  personal  observation  or  knowl- 
^ge  01  tbe  extent  of  tbe  custom  work  of  tbe 
mill,  its  business,  or  product,  or  of  tbe  water 
power. 

He  was  then  asked  to  state  the  rental  value  of 
the  mill  in  question,  in  bisiudgment,  during 
the  period  In  question.  The  question  was 
objected  to,  "  because  tbe  witness  bad  never 
seen  and  had  no  personal  knowledge  of  the 
property  in  question,  and  was  therefore  incom- 
petent to  testify  as  to  rental  value."  The  court 
sustained  tbe  objectjon,  and  tbe  plaintiff  ex- 
-cepted  to  the  ruling. 

The  witness  was  then  asked  to  state  sucb 
rental  value,  "upon  tbe  supposition  that  tbe 
•said  mill  bad  a  good  water  power  and  all  tbe 
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business  it  could  attend  to,  as  claimed  by  the 
defendant,  and  a  capacltv  of  manufacturing 
seven tv-five  barrels  per  day."  To  this  ques- 
tion the  same  objection  was  made,  and  sus- 
tained by  the  court,  and  tbe  plaintiff  excepted 
as  before. 

Tbe  defendant  then  introduced  evidence  tend- 
ing to  show  tbat  tbe  machinery  and  work  fur- 
nished by  tbe  plaintiff  did  not  comply  with  the 
contract,  and  did  not  and  could  not  operate 
satisfactorily;  and  tbat  his  flouring  miD.  wiUi 
the  macbinerv  Constructed  and  placed  therein 
by  the  plain tm,  did  not  and  would  not  do  as 
good  work  as  other  roller  mills  of  like  capacity ; 
and  tbat  it  was  necessary,  in  order  to  put  it  in 
condition  to  do  sucb  work,  to  expend  the  sum 
of  $2,772,  including  $1,100  for  tbe  cost  of  new 
machinery;  and  that  the  defendant  did  this 
after  his  attorneys  had  served  upon  the  plaint- 
ifl^s  attorney,  and  the  plaintiff  had  neglected  to 
comply  wiUi,  a  notice  in  these  woras:  "If 
your  clients  do  not  within  ten  days  proceed  to  [523] 
put  the  mill  in  repair  so  tbat  it  wUl  do  good 
work,  Mr.  Phelps  will  employ  the  best  mill- 
wrights he  can  obtain  and  put  the  mill  in 
order,  and  charge  tbe  expense  to  your  clients." 

The  court,  at  the  plaintiff's  request,  gave  to 
tbe  Jury  the  following  instructions:  **The 
plaintiff  was  entitled  to  a  fair  test  of  the 
macbinerv  put  into  tbe  defendant's  mUl,  and 
nothing  snort  of  tbat  would  justify  its  condem- 
nation. Such  a  test  requires  an  ample  power 
to  operate  tbe  machinery  to  the  best  advantage: 
and  this  means  tbe  whole  of  the  machinery,  if 
tbe  lury  flnd  tbat  tbe  machinery  was  designed 
and  intended  to  be  operated  together.  It  also 
contemplates  competent  management  by  a  mil- 
ler who  thoroughly  understoodsuch  machinery 
and  was  able  to  manipulate  and  handle  it  so 
as  to  secure  the  best  results  of  which  it  was 
capable." 

The  court  also  instructed  the  jury  as  follows: 
"  If  the  plaintiff  broke  this  contract  by  failing 
to  furnish  the  defendant  such  a  mill  as  it  was 
bound  to  furnish,  then  tbe  defendant  bad  the 
right  to  give  tbe  plaintiff  notice  that  it  was  re- 
quired to  remedy  tbe  defects,  and  on  its  failure 
to  do  so  the  defendant  could  then  proceed  and 
correct  the  defects  himself,  so  that  tbe  mill 
should  be  sucb  as  he  was  entitled  to  have 
under  the  contract,  and  charge  the  reasonable 
and  necessary  expenses  of  tne  work  to  the 
plaintiff.  Tbe  limit  to  which  tbe  defendant 
could  go  in  tbat  direction  is  this:  Re  would 
have  the  right  to  make  the  mill  completely  an- 
swer the  demands  of  the  contract  and  nothing 
more,  tbat  is,  a  flrst  class  complete  roller  mifl 
of  tbe  designated  capacity,  capable  of  doing  as 
good  work  as  other  flrst  class  roller  mills  of 
similar  grade  and  capacity  would  do  on  the 
same  kind  of  stock.  He  would  onlv  have  the 
right  to  incur  and  make  tbe  plaintiff  charse- 
able  witb  such  expenses  as  were  reasonable 
and  necessary  to  put  the  mill  in  tbat  condition. 
If  the  system  put  into  tbe  defendant's  mill 
could  have  been  perfected  by  alterations  in 
matters  of  detail  so  as  to  make  it  first  class, 
complete,  capable  of  doing  the  work  contem- 
plated by  tbe  contract,  then  the  additional 
work  on  the  mUl  should  have  been  limited  to 
sucb  alterations;  but  if  it  could  not  be  thus 
perfected  without  more  radical  changes  and 
additions,  then  the  defendant  bad  the  right  to 
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[624]  proceed  so  far  as  actual  neceasUy  required, 
making  the  expeuae  of  the  work  as  mod- 
erate and  reasonable  as  the  drcumstances  per- 
mitted." 

The  plaintiff  excepted  to  this  portion  of  the 
instructions,  for  the  reason  that  "The  same  au- 
thorizes the  jury  to  allow  the  defendant,  and 
to  deduct  from  the  claim  of  the  plaintiff,  as  a 
part  of  the  expoise  of  changing  the  mill  over 
•o  as  to  make  it  conform  to  the  contract,  the 
cost  of  the  new  machinery  put  into  the  mill, 
amounting  to  $1,100." 

The  Jury  returned  a  verdict  by  which  "They 
find  the  issue  herein  in  favor  of  the  defendant, 
but  that  the  defendant  is  not  entitled  to  recover 
damans  against  the  plaintiff  in  excess  of  the 
plaintiff's  claim  against  the  defendant. "  Judg- 
ment was  rendered  on  the  verdict,  and  the 
plaintiff  sued  out  this  writ  of  error. 

Mr,  OBrry  W.  Haselton*  for  plaintiff  in 
error: 

Where  the  thing  furnished  is  to  be  satisfac- 
tory to  the  purchasing  party  and  he  neglects  to 
letum  or  to  offer  to  return  it,  but  takes  it  into 
possession  and  uses  it  either  in  the  shape  in 
whidi  it  is,  or  for  the  purpose  of  making  It 
over  into  something  different,  he  thereby  oBli- 
gates  himself  to  pay  for  it  at  the  contract  price, 
and  is  not  at  liberty  to  recoup  the  cost  of  sudi 
leoonstruction  in  an  action  for  the  price. 

OampbeU  Printing  Pres$  Oo,y,  Thorp,  86  Fed. 
Rep.  414*;  MeCarrenv,  McNulty/l  Gray,  139; 
Brawn  v.  Foster,  118  Mass.  186;  Wood  R,  &  M. 
Machine  Co.  v.  Bmiih,  50  Mich.  570;  EaUidie 
V.  Sutter  Street  R.  (Jo,  63  Cal.  575;  Hoffmanv, 
GaUaher,  6  Dalv,  42;  Singerlv  ▼.  TTiayer,  1 
Cent.  Hep.  62,  108  Pa.  291;  Silslnf  Mfg.  Co.  v. 
Chieo,  24  Fed.  Rep.  898;  Seeley  v.  WdUe,  12 
Cent  Rep.  422,  120  Pa.  69;  McClure  v.  Briggs, 
1  New.  Eng.  Rep.  621, 68  Vt.  82;  Baltimore  d 
0.  R.Co.  ▼.  Brydon,  8  Cent.  Rep.  218,  66  Md. 
198;  P%ano  Mfg,  Co,  v.  EUie  (Mich.)  12  West. 
Rep.  482;  Plati  v.  Broderick  (Mich!)  14  West. 
Rep.  865;  MeCormiek  Harvesting  Machine  Co, 
Y.O/teeroum,  88  Minn.  82;  Cray  v.  If.  J.  Cent. 
B.  Co.U  Hun,  70. 

The  measure  of  damages  for  breach  of  con- 
tract for  putting  up  particular  work,  as  for  in- 
stance, a  steam  boiler,  by  doing  the  work  im- 
•killfuUy  or  with  defective  material,  is  the 
difference  between  its  vaJue  In  its  defective 
condition  and  what  its  value  would  be  if  com- 
pleted in  compliance  with  the  contract. 

White  V.  Broehtay,  40  Mich.  209;  Merria  ▼. 
JfighUngaie,  89  Wis.  250;  Boothhy  v.  ScaUe,  27 
Wk  626;  BonneU  v.  Jaeobi,  86  Wis.  59; 
Wood's  MAyne,  Dam.  g  118. 

A  party  may  return  or  offer  to  return  an  ar- 
ticle whidi  does  not  comply  with  the  terms  of  the 
warranty,  and  recover  back  what  he  has  paid. 

Woodle  V.  Whitney,  28  Wis.  55. 

A  witness  familiar  with  such  property  in  a 
neighboringcity  where  the  conditions  are  simi- 
lar ought  to  be  competent  to  testify  as  to 
rental  value. 

Butler  V.  MehrUng,  15  111.  488;  Alfoneo^.  U. 
£.  2  Story,  421:  Sturgie  v.  Knapp,  33  Vt.  531; 
Whi&mk  ▼.  N.  T.  Cent.  BCo.^i^  Barb.  644; 
Whitney  ▼.  Thaeher,  117  Mass.  526;  CUquot  v. 
U.a.TOV.B.^  Wall.  114  (18: 116). 

Mr.  John  T,  Fleh  for  defendant  in  error. 
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Mr.  Justice  Gray  dellTered  the  opinion  of 
the  court: 

The  principal,  position  taken  in  the  argu- 
ment for  the  plaintiff  is  that  the  defendant, 
bavins  received  and  retained  the  machinery 
furnished  under  the  contract  sued  on,  was 
bound  to  pay  the  contract  price;  and,  in  sup- 
port of  this  position,  cases  were  cited  holding 
that,  under  a  contract  to  manufacture  or  to 
furnish  a  chattel  satisfactory  to  the  purchaser, 
the  purchaser.  If  he  takes  possession  of  and 
uses  It,  thereby  conclusively  accepts  it  as  satis- 
factory and  binds  himself  to  pay  the  whole 
contract  price. 

Considering  the  instructions  given  at  the 
plaintiff's  own  lequest  and  the  grounds  on 
which  the  plaintiff  excepted  to  the  other  in- 
structions of  the  court,  it  is,  to  say  the  least, 
doubtful  whether  this  point  is  open.  But, 
assuming  it  to  be  open,  it  clearly  cannot  be  sus- 
tained, and  the  cases  cited  are  inapplicable. 

The  plaintiff's  agreement  was  not  for  a  sale 
of  the  machinery,  subject  to  a  condition  that  it 
should  be  satisfactory  to  the  purchaser.  But 
it  was  an  agreement,  not  onlv  to  furnish  ma- 
chinery of  a  certain  descripuon  and  quality, 
but  also  to  set  it  up  and  put  it  in  complete 
operation  in  the  defendant's  mill.  The  ma- 
chinery was  to  be  erected  on  the  defendant's  land 
and  made  part  of  his  mill;  and  one  installment 
of  the  price  was  to  be  paid  on  the  delivery  of 
Uie  machinery  there,  and  before  the  plaintiff 
had  completed  the  work  to  the  satisfaction  of 
the  defendant  In  such  a  case  It  would  be 
most  unreasonable  to  compel  the  defendant,  in 
order  to  entitle  him  to  avoid  paying  the  whole 
contract  price  or  to  recover  damages  for  the 
plaintiff's  breach  of  contract,  to  undergo  the 
expense  of  taking  out  the  machinery  and  the 
prolonged  Interruption  of  his  business  durins^  [527] 
the  time  reouisite  to  obtain  new  machinery 
el»3where.  The  rule  of  damages  adopted  by 
the  court  below,  of  deducting  from  the  con- 
tract price  the  reasonable  cost  of  altering  the 
construction  and  setting  of  the  machinery  so  as 
to  make  it  conform  to  the  contract,  is  the  only 
one  that  would  do  full  and  exact  justice  to 
both  parties  and  is  in  accordance  with  the 
decisions  upon  similar  contracts.  Benjamin 
V.  HiUard,  64  U.  8.  23  How.  149  [16:5181; 
Florida  R.  Co.  v.  Smith.  88  U.  S.  21  VVall.  255 
[22:  5131;  Marsli  v.  McPherson,  105  U.  8.  709, 
717  [26: 1139, 1142];  Cutler  v.  Close,  5  Car.  & 
P.  337;  Thornton  v.  Place,  1  Mood.  &  Rob. 
218;  Allen  v.  Cameron^  8  Tyrwh.  907;  S.  C.  1 
Cromp.  &  M.  833. 

The  notice  given  by  the  defendant  to  the 
plaintiff  "  to  put  the  mill  in  repair  so  as  to  do 
good  work  "  was  sufficient  to  cover  all  altera- 
tions necessaiy  to  accomplish  that  end. 

No  error  Is  shown  in  the  exclusion  of  Qeiss- 
ner's  testimony  as  to  the  rental  value  of  a  mill 
which  he  had  never  seen  and  knew  nothing  of. 
Whether  a  witness  called  to  testify  to  any  mat- 
ter of  opinion  has  such  qualitications  and 
knowledge  as  to  make  his  testimony  admissible 
is  a  preliminary  question  for  the  judge  pie- 
siding  at  the  trial;  and  his  decision  of  it  is  con- 
clusive, unless  clearly  shown  to  be  erroneous 
in  matter  of  law.  Perkins  v.  Stickney,  182 
Mass.  217,  and  cases  cited;  Sorg  ▼.  First  Oer- 
man  Congregation,  68  Pa.  156. 

Judgment  affirmed. 
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JOHN  8YNN0TT  bt  au,  Appt$., 

MICHAEL  SHAUGHNESSY. 

(See  8. 0.  Beporter*B  ed.  Stt4X0,) 

Decision  cm  the  faeU-^open  drfeeU^  known  to 
party ,  not  the  iulffect  of  mitrepretentation, 

L  The  ilDdliigt  of  fact  in  this  case  negative  the 
positions,  relied  upon  hj  plaintiffs  in  error,  that  de- 
fendant willfully  misled  plaintiffs  and  induced  tbfmi 
to  sell  a  silver  mine  for  a  price  less  than  its  value, 
and  that  defendant  amreeid  to  pay  plalntiffiB*  agent 
money  to  oonoeal  from  them  the  existence  of  a  val- 
uaUe  body  of  ore,  and  procured  a  conveyance  from 
plaintifliB  of  the  mine  in  fraud  of  their  mhts. 

2,  Purely  surface  indications,  open  to  aU  ordinary 
observers  and  situated  on  the  path  which  plaintifra 
traveled  in  going  to  and  from  their  work  and 
which  must  have  been  known  to  them,  are  not  the 
subject  of  ooncealmentand  misrepresentation. 

[No.  176.] 
Submitted  Jan.  iS,  1889.  Decided  Apnl  £2, 1889, 

APPEAL  from  a  Judgment  of  the  Supreme 
Court  of  the  Territory  of  Idaho,  in  favor 
of  defendant  in  an  action  to  annul  the  sale  of  a 
sflver  mine  and  to  compel  him  to  reconvey  the 
tame.    Affirmed, 
The  facts  are  stated  in  the  opinion. 
Meeere,  J.  G.  Sntherlana  and  John  SL 
MeBride  for  appellants. 
No  counsel  appeared  for  appellee. 

Mr,  Juetiee  Lamar  delivered  the  opinion 
of  the  court: 

On  the  S4th  of  May,  1882,  John  Synnott  and 
Peter  Welch  commenced  an  action  in  one  of 
the  territorial  courts  of  Idaho  Territory  against 
Michael  Shaughnessy,  to  have  annuUed  the 
sale  of  the  Eureka  Silver  Mine,  situated  in 
Mineral  HUl  mining  district,  Alturas  County, 
in  that  Territory,  and  to  compel  him  to  recon- 
vey the  same  to  them  w  vendors.  In  their 
complaint  the  plaintiffs  alleged  that  on  the  5th 
day  of  July,  1881,  thev  were  the  owners  each 
of  an  undivided  one  half,  and  in  the  lawful 
possession,  of  the  Eureka  silver-mining  claim, 
particularly  describing  it  by  metes  and  bounds, 
which  th^  had  located  in  June,  18S0,  and 
upon  which  they  had  developed  a  small  seam 
or  vein  of  galena  ore,  worth  about  $1,000;  that 
this  vein  was  all  of  the  ore  which  had  been 
discovered  by  them  or  either  of  tbem,  u|X)n 
the  mining  claim,  up  to  that  time,  and  that  they 
were  ignorant  of  the  existence  of  any  other 
vein  or  body  of  ore,  and  believed  that  all  the 
value  that  was  then  attached  to  the  mining 
claim  arose  from  the  developments  they  had 
made  upon  the  claim  and  the  ore  they  had  dis- 
covered, and  did  not  exceed  $2,500:  that  on  or 
about  the  8d  of  July,  1881,  the  defendant,  by 
his  agents  and  employes,  had  discovered  upon 
a  part  of  the  Eureka  mining  claim,  remote 
from  the  places  where  the  pmintiffs  had  been 
at  work,  a  large  and  valuable  vein,  or  body  of 
ore,  from  eighteen  inches  to  four  feet  in  thick- 
ness, extending  about  seventy  feet  contin- 
uously along  said  vein,  the  existence  of  which 
rendered  the  mine  worth  at  least  $100,000, 
and  of  the  existence  of  which  these  plaintiffs 
were  wholly  ignorant;  that  the  defendant,  by 
his  agents  andservants.  Intending  to  cheat  and 
defraud  these  plaintiffs,  fraudulently  and  false- 
ly concealed  and  suppressed  from  them  the 
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knowledge  of  the  existence  of  such  vein  orcnv 
body,  ana  misrepresented  the  facts  concerning 
the  same,  and  mndulently  and  falsely  repre- 
sented to  them  that  no  other  ore  body  or  vein 
of  ore  existed  in  the  mining  claim,  except  such 
as  was  known  to  these  pUintiffs;  that  such 
false  and  fraudulent  statements  were  made  by 
the  defendant,  his  agent  and  employ^,  in 
order  to  enable  him  to  purchase  Uie  mininf^ 
claim  at  a  price  far  below  its  real  value;  that  [574] 
by  means  of  such  false  and  fraudulent  con- 
cealment and  misrepresentations  these  plaint- 
iffs, who  believed  Uie  same  to  be  true,  were 
made  to  believe  that  no  other  tody  or  vein  of 
ore  existed  in  the  mining  daim  than  that 
which  was  known  to  them,  and  that  the  real 
value  of  the  claim  was  not  more  than  $2,200; 
that  immediiately  prior  to  the  discovery  of  the 
ore  vein  or  ore  body  by  the  defendant,  these 
plaintiffs  had  employed  one  Henry  Porter  as 
an  agent  to  find  for  Uiem  a  purchaser  of  their 
claim  at  the  sum  of  $2,500,  and  agreed  to  pay 
him  ten  per  cent  of  that  sum  if  he  should 
make  a  sale  thereof  at  the  price  mentioned: 
that  during  such  emplovment  of  Porter,  and 
while  he  was  endeavonne  to  obtain  a  pur- 
chaser for  the  mine,  he,  nimself,  first  made 
the  discovery  of  the  aforesaid  ore  vein  and  ore 
body,  which  was  unknown  to  these  plaintiffs; 
that  upon  such  discovery  Porter  concealed  the 
same  from  the  plaintiffs,  and  falsely  and  col- 
lusivelv  and  for  a  consideration  paid  to  him  bj 
the  defendant,  to  wit,  $1,000,  informed  the  de- 
fendant of  the  existence  of  such  large  vein  or 
ore  body,  and  then  and  there,  in  violation  of 
his  employment  bv  these  plaintiffs,  and  in 
fraud  of  their  rights,  entered  into  the  em- 
plovment of  the  defendant,  and  undertook 
and  agreed  to  assist  him  in  concealing  from 
them  the  knowledge  of  the  existence  of  the 
ore  body  he  had  discovered,  and  in  obtain- 
ing the  mining  claim  from  them  at  the  price 
of  $2,200,  which  was  greatly  below  iu  real 
value;  that  by  reason  of  those  false,  fraudulent 
and  collusive  acts  of  Porter,  as  well  as  the  mis- 
representations and  concealments  of  the  de- 
fendant, these  plaintiffs  were  induced  to  part 
with  their  property  for  the  sum  of  $2,200,  and 
to  execute  and  deliver  to  the  defendant  a  quit- 
claim deed  of  the  Eureka  mining  claim,  dated 
on  the  5th  day  of  July,  1881,  which  was  after- 
wards duly  recorded;  that  by  reason  of  such 
conveyance  thus  fraudulently  obtained  from 
them,  and  if  the  same  be  not  declared  fraud- 
ulent, null  and  void,  tbey  will  sustain  great 
pecuniary  loss  and  damage,  to  wit,  $100,000: 
that  since  the  convevance  to  the  defendant  of 
the  mining  claim  he  has  been  in  the  possession 
of  the  same,  and  has  extracted  and  taken 
therefrom  a  large  quantity  of  ore  and  has 
made  large  profits  therefrom,  to  wit,  over 
$8,000;  and  that  the  plaintiffs  are  ready  and 
willing  and  hereby  offer  to  repay  to  tbede>  [5751 
fendant  the  sum  of  $2,200,  the  purchase  price 
of  the  mining  claim,  together  with  interest 
from  July  5, 1881,  upon  a  reconveyance  of  the 
mining  property  to  tnem. 

The  prayer  for  relief  was:  (1)  That  the  deed 
of  July  5,  1881,  be  declared  fraudulent,  null 
and  void,  and  set  aside  by  the  court,  and  the 
defendant  be  decreed  to  reconvey  the  mining 
claim  and  premises  to  the  plaintiffs  upon  their 
paying  him  the  purchase  price  thereof,  to- 
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gether  with  lawful  interest  from  the  date  of 
the  purchase;  (2)  That  the  dcfeudaut  be  de- 
creea  to  accouut  to  the  plaintifb  for  the  net 
proceeds  of  the  ore  extracted  by  him  from  the 
mining  claim  since  his  purchase  thereof,  and 
upon  such  accounting  be  decreed  to  pay  the 
same  to  the  plaintiffs;  (3)  That  the  defendant, 
his  agents  and  employes,  be  enjoined  and  re- 
strained from  interfering  with  the  minine 
claim,  or  extracting  or  clearing  away  any  of 
the  ore  therefrom;  (4)  Tbat  the  plaintiffs  be 
put  in  possession  of  the  mining  claim  by  the 
process  of  the  court;  (5)  Tbat  the  defendant  be 
decreed  to  pay  the  costs  of  this  action;  and  (6) 
For  other  ana  further  relief. 

The  answer  of  the  defendant  denied  specific- 
ally all  the  material  allegations  of  the  com- 
plaint, and  set  out  in  detail  the  circumstances 
attending  the  purchase  of  the  mine,  which,  if 
proved,  would  establish  his  good  faith  in  such 
purchase,  and  the  absence  of  any  fraudulent 
acts  on  the  part  of  himself  or  any  of  his  agents 
connected  with  such  transactions. 

The  cause  having  been  heard  upon  the  plead- 
ings and  proofs,  the  court  found  the  facts  in 
favor  of  the  defendant,  and  entered  a  decree 
in  his  favor.  Upon  appeal  to  the  supreme 
court  of  the  Tcrritory,that  decree  was  in  all  re- 
spects affirmed;  and  an  appeal  from  the  latter 
decree  brings  the  case  here. 

The  findings  of  fact  by  the  trial  court,  and 
which  were  adopted  by  the  supreme  court  of 
the  Territory,  are  twenty  in  number,  and  elab- 
orately set  out  all  the  facts  and  circumstances 
attending  the  sale  of  the  mine.  The  material 
facts,  as  gathered  from  these  findings,  stated 
briefly,  are  as  follows: 

For  some  time  prior  to  the  5th  of  July,  1881, 
the  plaintiffs,  Synnott  and  Welch,  had  owned 
the  £ureka  mine,  and  had  lived  in  a  cabin  near 
by.  They  had  done  considerable  work  in  de- 
veloping It,  and  had  found  a  small  vein  of  ore, 
from  which  they  had  extracted,  through  sev- 
eral tunnels,  about  $1,000  worth  of  ore,  then 
lying  on  the  premises.  They  were  d^rous  of 
selling  the  claim,  and  entered  into  an  agree- 
ment with  one  Porter,  to  pay  him  a  commis- 
sion of  ten  per  cent  on  the  sale  thereof,  in  case 
he  realized  from  such  sale  $2,500. 

Under  these  arrangements  Porter  first  ap- 
plied to  one  John  Oilman  to  purchase  the 
claim,  but  no  agreement  was  reached  between 
them.  Porter  then,  on  the  morning  of  July  5, 
1881,  tried  to  induce  one  B.  A.  Wdl  (who  af- 
terwards acted  as  the  agent  of  the  defendant 
Shaughnessy)  to  purchase  the  claim.  He  in- 
formed Wall  that  he  had  a  verbal  option  of 
purchase  at  the  price  of  $2,000,  and  tbat  his 
terms  would  be  a  commii»ion  of  $500,  or  one 
fourth  of  the  claim,  if  Wall  shouldpurchase  it. 
In  the  same  interview  he  stated  to  Wall  tbat  he 
thought  he  could  show  him  something  on  the 
claim  that  would  induce  him  to  buy  it  Porter 
then  having  disclosed  to  Wall  that  ne  had  a  fur- 
ther appointment  with  Oilman  to  resume  nego- 
tiations regarding  the  claim,  Wall  declined  to 
have  any  further  conference,  or  to  make  any 
terms  for  the  pnrehase,  so  long  as  negotiations 
with  Oilman  continued. 

Porter  then  met  Oilman,  and  they  inspected 
the  claim  together.  Porter  showed  him  float 
ore  which  he  had  discovered  at  two  places  on 
the  claiiD,  one  of  which  was  on  and  about  the 
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path  which  Synnott  and  Welch  had  usually 
traveled  from  their  cabin  to  their  work  on  the 
claim,  and  the  other  at  a  point  about  fifty 
yards  from  that  path.  After  this  inspection 
Oilman  went  immediately  to  Synnott  and 
Welch,and  bad  further  negotiations  with  them, 
but  ihey  failed  to  agree  on  any  terms.  Synnott 
and  Welch  then  informed  Porter  tbat  they  were 
willing  to  sell  the  claim  for  $2,000,  but  m  that 
case  could  not  allow  him  any  commission. 

On  the  evening  of  that  day  Porter  again 
went  to  Wall,  and  resumed  negotiations.  Tney 
went  together  over  the  Eureka  claim,  and  Por- 
ter showed  Wall  the  float  ore  he  had  found, 
and  insisted  on  having  one  fourth  of  the  claim 
for  his  option  and  for  showing  the  float  ore.  L577J 
Wall  informed  him  that  if  he  bought  the  claim 
it  would  be  for  the  defendant  Shaughncssy, 
who  mi^ht  prefer  to  be  the  sole  owner,  and 
proposed  that  if  Porter  would  allow  him  ten 
days  to  decide  he  would  either  allow  him  one 
fourth  of  the  claim  or  pay  him  $1,000,  to  which 
Porter  agreed,  and  at  the  end  of  that  period, 
and  after  the  purchase,  the  $1,000  was  paid  to 
Porter  accordingly*  After  their  exammation 
of  the  claim  Wall  went  with  Porter  to  the 
cabin  of  Synnott  and  Welch  and  informed 
them  that  he  would  buy  the  claim  for  $2,000, 
to  which  they  assented.  Wall  then  told  them 
to  come  down  to  his  office  at  Bullion  and  make 
out  their  deed,  and  they  agreed  to  do  so.  After 
Wall  and  Porter  had  left.  Oilman  returned  and 
resumed  negotiations  with  Synnott  and  Welch, 
finally  offenns  them  $1,800  and  one  tenth  of 
the  proceeds  oi  the  claim,  or  $2,200  in  money 
for  the  whole.  He  also  informed  them  of  the 
fact  that  Porter  had  discovered  float  ore  on  the 
place.  After  Oilman  had  gone  away,  Porter 
returned  to  the  cabin  of  Synnott  and  Welch, 
and  the  three  went  together  to  Wall's  office. 
On  the  way  they  informed  Porter  of  the  offer 
made  by  Oilman,  and  intimated  that  they 
would  expect  the  same  from  Wall,  because 
they  were  poor,  and  could  not  afford  to  lose 
the  $200,  or  pay  any  commission.  On  their 
arrival  at  Wall's  office.  Porter  informed  Wall 
of  Oilman's  offer,  whereupon  Wall  told  them 
tbat  he  would  pay  $2,200  for  the  claim,  adding, 
with  some  asperity,  that  Oilman  should  not 
have  it  at  any  price.  The  deed  from  Synnott 
and  Welch  to  Shaughnessy  for  $2,200  was 
then  drawn  and  executed  and  attested,  and 
was  acknowledged  the  following  day. 

The  day  after  the  sale  Porter  did  some  work 
on  the  claim  at  one  of  the  points  where  he  hao 
found  float  ore,  and  on  the  following  day 
Wall,  as  agent  of  the  defendant,  put  miners  at 
work  at  one  of  the  places  where  float  ore  had 
been  observed,  and  in  the  course  of  a  few  days, 
by  an  open  cut  20  by  25  feet,  discovered  a  body 
or  ore  in  place,  which,  when  taken  out  weighed 
28  tons  and  netted  the  defendant  about  $800. 

The  ore  exposed  by  Synnott  and  Welch  was 
taken  out  and  sold  by  the  defendant,  netting 
him  about  $90. 

The  defendant  afterwards  expended  about 
$28,000  in  developing  the  claim,  and  discov-  [5781 
ered  a  large  and  valuable  lode.  He  has  sold 
ore  from  it  to  the  amount  of  about  $8,000. 
At  the  time  this  suit  was  brought  he  had 
opened  negotiations  for  the  sale  of  the  claim  at 
$150,000. 

The  plaintiffs  in  error  rest  their  case  upon 
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two  propositioDs,  viz.:  (I)  The  defendant,  with 
knowledge  of  the  existence  of  a  large  "hody 
of  ore"  in  this  claim,  by  his  agent,  who  made 
the  purchase,  willfully  misled  the  plaintiffs  in 
relation  thereto,  and  induced  them  to  sell  for 
a  price  which  they  would  not  have  sold  for 
had  they  been  truly  informed  of  the  facts.  (2) 
The  defendant,  by  his  d^ent  (Wall),  entered 
into  an  agreement  to  pay  the  agent  of  the  plain- 
tilTs  (Porter)  a  sum  of  money  to  conceal  from 
his  principnls  his  knowledge  of  the  existence 
of  a  valuable  bodv  of  ore,  which  he  had  in- 
formed the  defendant's  agent  of,  and  then  pro- 
cured a  convevance  from  the  plaintiffs  of  the 
daim,  in  fraud  of  their  rights. 

These  two  propositions,  in  our  opinion,  are 
clearly  negatived  bv  the  12th,  14tb  and  15th 
findings  oi  fact,  which  are  as  follows: 

''12.  The  evidence  in  the  case  does  not  show 
or  tend  to  show  that  Wall  or  Porter  or  any 
other  person  had  discovered  or  knew  of  the  ex- 
istence of  any  vein  or  lode  of  ore  in  place  on 
the  Eureka  mining  claim,  other  than  such  as 
had  been  found  by  and  was  known  to  Synnott 
and  Welch,  in  their  excavations,  at  any  time 
prior  to  the  sale  and  execution  of  the  deed." 

"14.  No  false  or  fraudulent  representations 
concerning  the  Eureka  mining  clium  were  ever 
made  to  said  vendors  or  anyone  else  by  the  de- 
fendant, or  by  any  agent  or  employe  of  his. 

"15.  No  concealment  of  any  material  fact 
concerning  said  mining  claim  was  ever  made  by 
the  defendant  or  by  any  agent  or  employ^  of  his. 
Neither  the  defendant  nor  any  agent  of  his  had 
ever  discovered  or  knew  of  the  existence  of  any 
vein  or  lode  on  said  claim  (except  such  as 
Synnott  and  Welch  had  exposed  by  their  tun- 
nels) prior  to  the  sale,  nor  until  some  days  had 
elapsed  after  the  sale." 

In  the  assignment  of  errors,  however,  it  is 
Insisted  that  these  findings  are  not  responsive 
to  the  alle^tions  of  the  complaint.  It  is  said 
that  the  trial  court  did  not  make  any  findings 
on  the  following  material  issues:  (1)  It  did  not 
find  as  to  the  value  of  the  ore  body  discovered 
in  the  Eureka  mining  claim  by  Porter,  and  by 
him  shown  to  Wall  at  the  time  ^e  purchase 
was  made  by  the  latter  for  the  defendant;  (2) 
It  did  not  find  as  to  the  knowledge  of  the  ex- 
istence and  extent  of  such  ore  body  by  Wall, 
at  the  date  last  mentioned;  (8)  It  failed  to  find 
whether  Porter  discovered  any  ore  body,  as 
alleged,  and,  if  so  when,  and  what  was  its 
value  and  extent;  what  concealments  were 
practiced  by  him  upon  the  plaintiffs,  if  any; 
what  knowledge  defendant  or  his  agent  had  of 
these  concealments;  whether  plaintiffs  were 
offered  or  received  the  value  of  the  claim  at  the 
time  of  the  sale  thereof;  what  the  defendant 
paid  Porter  the  $1, COO  for;  what  the  contract 
was  between  Porter  and  Wall;  and  what  were 
Porter's  relations  to  the  vendors  at  the  time  of 
the  sale. 

We  do  not  think  there  is  much  force  in  this 
contention.  It  will  be  observed  that  the  basis 
of  this  assignment  of  error  is  the  assumption 
that  Porter,  as  the  agent  of  the  plaintiffs,  prior 
to  the  day  the  mine  was  sold,  had  discovered  a 
valuable  body  of  ore,  the  knowledge  of  which 

1040 


he  concealed  from  the  plaintiffs,  and  imparted 
to  the  defendant 

This  assumption,  as  shown  by  the  findings, 
to  which  we  are  restricted,  is  entirely  without 
foundation.  Neither  Porter  nor  the  defendant 
or  his  agent.  Wall,  ever  discovered  any  vdn  or 
lode  of  ore  on  the  claim  at  any  time  prior  to 
the  sale  thereof  by  the  plaintiffs.  The  counsel 
for  appellants  contend  that  the  court,  in  find- 
ing that  Porter  or  Wall  discovered  no  "vein" 
or  "lode,"  did  not  find  that  th^  discovered 
no  "ore  body/'  We  deem  it  sufficient  to  say 
that  the  context  of  the  complaint  showa  that 
those  terms  were  used  synonymously  by  the 
pleader,  in  the  common  parlance  of  miners, 
and  not  with  reference  to  any  technical  distinc- 
tion. The  only  indications  of  any  such  ore 
body  or  vein  that  had  been  found  were  simply 
a  few  small  pieces  of  ore  known  as  "float"  ore, 
which  did  not  of  necessity  indicate  the  exist- 
ence of  any  larce  ore  body.  Further,  the  fact 
that  Porter  haafound  "float"  ore  on  the  claim 
was  made  known  to  the  plaintiffs  before  they 
made  the  deed  for  the  claim.  Such  purely 
surface  indications,  open  to  all  ordinary  ob- 
servers, and  situated  on  or  near  the  path  alone  [580] 
which  the  plaintiffs  traveled  in  going  to  and 
from  their  work,  must  have  been  known  to 
them,  and  are  not  such  as  to  be  made  the  sub- 
ject of  concealment  and  misrepresentation. 
The  fact,  however,  that  there  was  no  such  dis- 
covery of  an  actual  vdn  or  body  of  ore  demon- 
strates that  there  could  have  been  no  such 
fraudulent  and  collusive  concealment  and 
misrepresentation,  as  to  its  limit  and  extent,  as 
is  charged  in  this  complaint.  It  required  not 
only  a  considerable  excavation,  but  also  a  great 
outlay  of  money  and  great  labor  on  the  part  of 
the  defendant  to  develop  the  existence  of  a  vein 
of  ore. 

This  virtually  disposes  of  both  propositions 
advanced  by  the  pltUntiffs  in  support  of  their 
contention.  That  the  defendant  paid  Porter 
$1,000,  there  is  no  question.  But  that  such 
sum  was  paid  to  him  to  conceal  from  the  plain- 
tiffs his  knowledge  of  the  existence  of  a  Uirge 
oro  body  on  the  claim  could  not  Lave  been 
true;  for  the  findings  state  that  he  possessed  no 
such  knowledge.  It  is  presumable  that  the 
plaintiffs,  as  men  of  ordinary  intelligence,  must 
have  known  that  Porter  was  to  receive  from 
the  defendant,  or  his  agent.  Wall,  a  commis- 
sion for  bis  work  in  the  transactions  connected 
with  the  sale  of  the  mine;  for  the  findings  ahow 
that  they  did  not  pay  him  anything  out  of  the 
sum  received  from  such  sale,  as  their  agent, 
and  informed  him  beforehand  that  while  they 
were  willing  to  sell  the  claim  for  $2,000,  in 
that  case  they  could  not  allow  him  any  com- 
mission. It  really  could  make  no  difference  to 
the  plaintiffs  what  he  was  paid,  since  they  re- 
ceived for  the  claim  all  they  had  asked  for  it, 
and  in  reality  $200  more  than  they  had,  a  few 
hours  before,  agreed  to  take,  and  within  $50  of 
what  they  wouKl  have  got  if  Porter  had  made 
the  sale  under  their  first  ageement  with  him. 

There  are  no  other  features  of  the  case  that 
call  for  special  mention.  In  no  aspect  of  it  do 
we  think  either  the  law  or  the  equities  are  with 
the  plaintiffs. 

The  judgment  tf  the  Suyreme  Court  of  Iduh^ 
i$,  thertfin^,  afirined. 
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[•65]    XHE  DISTRIOT   OP   COLUMBIA,  Appt., 

THOMAS  W.  CORNELL, 

(See  &  0.  Eepc»rter*B  ed.  66(H»U 

Cancellation  ofnegoUahU  inttrument—^eet  of 
erasing  eanceUation  and  reissuing — eertifi- 
eates  of  indebtedness  qf  District  of  Mumbia, 

t  When  the  maker  of  a  negotiable  Instnraient 
lawfullv  cancels  it  before  maturity,  his  liability 
upon  it  is  exttngulshed,  and  cannot  be  reylved 
without  his  consent. 

2.  It  to  immaterial  whether  the  uaneellatlon  is  by 
deetroyfngr  the  instrument,  or  by  wrlthig  or  stamp- 
ing words  or  lines  in  ink  upon  its  f  ace,  nroylded  the 
instrument,  in  the  condition  in  whlon  he  puts  it, 
unequivocally  shows  that  it  has  been  canceled. 

8.  where  certificates  of  Indebtedness  of  the  Die- 
triot  of  Oolumbia,  called  sewer  certificates,  were  re- 
deemed and  canceled  by  the  proper  officers  by 
itamoin^  aorose  their  face  marks  of  cancellation  as 
clear  and  permanent  as  the  original  signatures,  the 
liability  of  the  District  upon  them  cannot  be  re- 
yived  by  its  omission  to  tsjce  additional  precaution 
against  their  being  stolen  and  fraudulently  restored 
to  their  original  condition  by  eiiaoing  the  marks  of 
cancellation. 

4.  Such  certificates  were  in  no  sense  money  or  the 
equivalent  of  money  and  nad  no  vididi^  unless  is- 
sued for  a  purpose  authorized  by  law,  and  had  not 
the  character  of  commercial  paper  so  as  to  render 
them,  when  fraudulently  issued,  valid  in  the  hands 
of  bona  fide  holders. 

[No.  55J 
Submitted  Nov.  1, 1888,    Decided  May  IS,  1889. 

AFFEAL  from  a  JudgmeDt  of  the  Court  of 
Claims  against  the  District  of  Columbia, 
on  stolen  certificates  of  indebtedness  which  had 
been  redeemed  and  canceled  and  the  marks  of 
cancellation  erased.    Bewrsed, 
Reported  below,  20  Ct.  CI.  229. 


Statement  by  Mr.  Justice 

This  was  an  appeal  from  a  Jadffment  of  the 
Court  of  Claims  against  the  District  of  Colum- 
bia for  $7,750  and  interest  on  certificates  of  in- 
debiedness,  commonly  called  sewer  certificates, 
issued  by  the  Board  of  Public  Works  of  the 
District  in  the  following  form,  with  couix>ns 
attached: 


bia,  approved  June  26, 1873,  and  were  paid  out 
to  contractors,  jobbers  and  laborers,  and  soon 
became  greatly  depreciated  in  value,  and  were- 
bought  and  sold  by  brokers  and  speculators. 

After  the  creation  of  the  board  of  audit  l^ 
the  Actof  Congress  of  June  20, 1874,  chap.  837^ 
I  6,  most  of  these  certificates,  including  those 
in  question,  were  presented  to  that  board  and 
redeemed  as  provided  in  that  Act  18  Stat,  at 
L.119. 

The  certificates  so  redeemed  were  canceled 
by  stamping  across  the  face  in  ink,  with  a  rib- 
bon stamp,  the  words  * 'Canceled  by  the  Board 
of  Audit. "  They  were  then  inclosed  in  lackets, 
tied  up  in  bundles  of  fifty  in  numerical  order^ 
and  placed  on  a  shelf  under  the  counter  io  a 
room  in  the  Treasury  Department,  occupied  by 
several  clerks  employed  by  the  board.  The  f  ac t 
of  redemption  was  entered  in  a  recristry  book. 

After  the  redemption  and  eanceUation  of  the 
certificates,  and  wnile  they  were  in  the  custody 
of  the  board  of  audit,  as  above  stated,  they 
were  stolen,  in  February  or  March,  1876,  br 
one  Gkorge  H.  Famham,  who  was  then  a  clerk 
in  the  employ  of  the  board,  and  occupving  a. 
desk  behind  the  counter  under  which  the  cer- 
tiflcates  were  deposited,  but  whose  duties  were 
not  connected  with  the  redemption  or  care  of 
the  certificates. 

By  the  use  of  detersive  soap  Famham  entire- 
ly removed  from  a  large  portion  of  the  certifi- 
cates the  marks  of  cancellation.  From  other 
certificates,  on  which  some  ink  marks  still  ap- 
peared, hd  cut  off  the  coupons  and  pasted  them 
over  the  partially  effaced  marks.  In  this  con- 
dition no  signs  or  marks  of  cancellation  or  re- 
demption were  visible  on  the  certificates,  but 
some  of  them  still  had  a  soiled  or  stained  ap- 
pearance. 

The  stolen  certificates  were  sold  by  Famham 
to  brokers  in  Washington,  and  by  them  to  one 
Ritchie,  and  by  him  to  the  claimant;  and  all 
the  purchasers  Dought  them  for  value,  in  good 
faith,  and  without  notice  that  they  had  been 
redeemed  or  canceled;  and  the  certificates  were 
then  in  the  same  condition,  in  respect  of  their 
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DiSTBICT  OF  COLUHBIA. 

No.  1380. 
^  Washington,  July  Ist,  1878. 

^  This  certifies  that  for  work  done  under  direction  of  the  Board  of  Public  Works,  $  g- 
.  p«  and  chargeable  to  the  private  property  adjoining  and  benefited  thereby,  there  is 
^  c  due  to  the  bearer  Five  Hundred  Dollars,  payable  July  Ist,  1876,  with  eight  per 
^  centum  interest,  payable  semiannually,  as  per  coupons  attached.  Issued  in  ac- 
•  cordance  with  Act  of  Legislative  Assembly;  secured  by  pledge  to  the  Commls- 
<o  sioners  of  the  Sinking  Fund  of  assessments  made  in  accordance  with  Act  ap- 
^  proved  June  26,  1878,  against  private  property  benefited  by  improvements,  and 
J       receivable  iir  payment  of  such  assessments. 

Board  of  Public  Works, 
By  James  A.  Magrude 
Comnterslgned:  Treasurer. 

Horace  J.  Frost, 

For  Commissioners  of  Sinking  Fund. 

The  material  tots,  as  found  by  the  Court  of 
Claims,  were  as  follows: 


3 

o 

3 


O 
?? 


I 
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On  Julv  1,  1878,  such  certificates  to  the 
amoumt  of  about  |9, 000,000  were  issued  by  the 
Board  of  Public  Works,  under  an  Act  of  the 
Legislative  Assraibly  of  the  District  of  Colum- 
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appearance  as  to  indicating  signs  or  evidence* 
of  cancellation  or  redemption,  as  they  were  at 
the  time  they  were  first  negotiated  by  Famham, 
and  as  they  are  now. 

The  judgment  of  the  Court  of  Claims  in  fa- 
vor of  the  claimant  was  for  the  amount  of  such 
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certificates  as  were  shown  to  have  been  so  pnr- 
cbused  by  him  before  their  maturity.  20  Ct. 
CI.  229. 

Messrs,  A.  H.  Garland,  Atij/'Oen.,  SLA. 
Howard,  Assist.  Atty-Oen.,  and  W.  L  Hill 
for  appellant. 

Mr,  Samuel  Shellabar^^er  and  J.  M. 
Wilson  for  appellee. 

(658]       Mr,  (Tt/s^u^  Gray  delivered  the  opinion  of 
the  court: 

When  the  maker  of  a  negotiable  instrument 
lawfully  cancels  it  before  maturity ,  bis  liability 
upon  it  is  extinguished,  and  cannot  be  reviv^ 
without  bis  consent  It  is  immaterial  whether 
the  cancellation  is  by  destroying  the  instrument, 
or  by  writing  or  stamping  woras  or  lines  in  ink 
upon  its  face,  provided  me  instrument,  In  the 
condition  in  which  he  puts  it,  unequivocally 
shows  that  it  has  been  canceled.  Sclioley  v. 
Eamsbottom,  2  Camp.  486;  Burbridge  v.  Man- 
£6501  ners,  8  Camp.  198;  Ingham  v.  Primrose,  7  C. 
B.  N.  8.  b2.  86;  Yglesias  v.  Mercantile  Bank, 
L.  R.  8  C.  P.  Div.  60. 

In  Burbridge  v.  Manners,  Z<7rd  Ellenborough 
laid:  "It  is  the  duty  of  bankers  to  make  some 
memorandum  on  bills  and  notes  which  have 
been  paid,"— clearly  indicating  his  opinion  that 
the  making  of  such  a  memorandum  upon  the 
securities  would  be  sufScient  to  protect  the 
bankers  from  being  afterwards  held  liable  to 
any  holder  thereof. 

The  decision  in  Ingham  .v.  Primrose,  holding 
the  acceptor  of  a  bill  of  ezchan^,  who  had 
torn  it  in  halves  and  thrown  the  pieces  into  the 
street,  liable  to  one  who  afterwards  took  it,  in 
good  faith  and  for  value,  from  one  who  had 
picked  it  up  and  pasted  the  pieces  tofirether, 
proceeded  upon  the  ground  that  the  teat4ng  of 
the  bill  into  two  pieces,  as  manifest  on  its  face, 
"was  at  least  as  consistent  with  its  having  been 
divided  into  two  for  the  purpose  of  safer  trans- 
mission bv  the  post,  as  witn  its  having  been 
torn  for  the  purpose  of  annulling  it.'*  And  the 
decision  can  be  maintained,  if  at  all,  on  that 
ground  only.  Baxendale  v.  Bennett,  L.  R.  8 
^.  B.  Div.  525,  532. 

In  Baxendale  v.  Bennett,  one  who  had  given 
his  blank  acceptance  on  stamped  paper  to  an- 
other and  authorized  him  to  fill  in  his  own 
name  as  drawer,  and  received  it  back  from  him 
unfilled,  and  put  it  in  the  unlocked  drawer  of 
his  desk,  from  which  it  was  afterwards  stolen, 
and  filled  up,  without  his  authority,  by  insert- 
ing the  name  of  another  person  as  drawer,  was 
held  not  liable  to  an  indorsee  for  value. 

In  State  v.  Wells,  Fargo  dt  Co.  15  Cal.  886, 
cited  by  the  claimant,  treasury  warrants  of  the 
8tate  of  California  had  been  once  lawfully  is- 
sued, presented  and  paid,  but  never  canceled 
in  any  way  before  thev  were  stolen  and  again 
put  in  circulation;  and  the  suit  was  not  upon 
Uie  warrants,  but  was  brought  by  the  State 
against  bona  fde  holders  who  had  presented 
them  a  second  time,  and  to  recover  back  the 
value  of  bonds  which  the  State  had  delivered 
to  them  in  exchange  for  the  warrants,  and 
which  they,  in  goo^  faith,  had  since  parted 
M'ith. 

Much  reliance  was  placed  by  the  claimant 
upon  the  case  of  Cooke  v.  United  States,  91  U. 
[660]     8*  S^  r28:  287],  in  which  the  United  States 
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were  held  by  a  majority  of  this  court  to  be  lia- 
ble to  a  bona  fide  holder  of  interest  bearing 
treasury  notes,  printed  by  the  Treasury  Depart- 
ment from  genuine  plates,  and  perfect  in  form, 
complete  and  ready  for  issue,  and  never  issued 
by  any  authorized  officer,  but  fraudulently  or 
surreptitiously  put  in  circulation.  In  the  opin- 
ion, much  stress  was  laid  upon  the  considera- 
tions that  the  notes, were  perfect  and  complete 
as  soon  as  printed,  and  did  not  require  the  sig- 
nature of  any  officer,  but,  as  soon  as  they  had 
received  the  impression  of  all  the  plates  and 
dies  necessary  to  perfect  their  form,  were  ready 
for  circulation  and  use;  that  in  this  respect  they 
did  not  differ  from  coins  of  the  mint  when  fully 
stamped  and  prepared  for  issue;  and  that  these 
notes  were  intended  to  circulate  and  take  the 
place  of  money,  to  some  extent,  for  commercial 
purposes;  were  made  a  legal  tender  for  their 
race  value,  exclusive  of  interest,  as  between  the 
Government  and  its  creditors,  and  passed  readi- 
ly from  hand  to  hand  as,  or  in  lieu  of,  money. 
91  U.  S.  404  [28:  245]. 

We  are  not  prepared  to  extend  the  scope  of 
that  decision,  and  the  facts  of  this  case,  as 
found  by  the  Court  of  Claims,  are  quite  differ- 
ent 

The  certificates  in  suit,  after  they  had  been 
redeemed  according  to  law.  were  canceled  by 
the  proper  officers,  by  distinctljr  stamping  in 
ink  across  the  face  words  stating  that  fact, 
and  in  that  condition  were  made  up  in  bundles 
and  put  away  on  a  shelf , whence  they  were  aft- 
erwards stolen  by  a  clerk,  who  had  no  duty  or 
authority  connected  with  their  redemption  or 
care,  and  who  afterwards  fraudulently  effaced 
the  marks  of  cancellation,  by  the  use  of  deter- 
sive soap,  and  by  pasting  coupons  over  them, 
and  then  put  the  certificates  in  circulation. 

The  provision  of  the  Act  of  Congress  of 
March  8. 1875,  chap.  163,  g  16,  by  which  cer- 
tain officers  of  the  District  of  Columbia  are  re- 
quired to  destroy  by  burning  all  redeemed  cer- 
tificates, is  in  terms  and  effect  merely  directory, 
and  docs  not  make  the  District  liable  on  such 
certificates  fraudulently  put  in  circulation,  af- 
ter they  have  been  otherwise  unmistakably  can- 
celed.   18  Stat  at  L.  505. 

These  certificates  having  been  lawfully  ex- 
tinguished by  stamping  across  their  face  marks  [661  ] 
of  cancellation  as  clear  and  permanent  as  the 
original  signatures,  the  liability  of  the  District 
upon  them  as  negotiable  paper  could  not  be  re- 
vived by  its  omission  to  take  additional  precau- 
tions a^nst  their  bein^  stolen  and  fraudulenUy 
restorer  to  their  original  condition  by  such 
means  as  ingenious  wickedness  might  devise. 

Moreover,  these  certificates  were  in  no  sense 
money  or  the  equivalent  of  money.  Though 
negotiable  instruments,  they  belonged  to  a  pe- 
culiar class  of  such  instruments,  being  made  by 
a  municipal  corporation,  and  having  no  valid- 
ity unless  issued  for  a  purpose  authorized  by 
law,  and  as  to  which  this  court  has  repeatedly 
laid  down  and  acted  on  the  following  nile: 
"Vouchers  for  money  due,  certificates  of  in- 
debtedness  for  services  rendered,  or  for  proper- 
ty furnished  for  the  use  of  the  city,  orders  or 
drafts  drawn  by  one  city  officer  upon  another, 
or  any  other  device  of  the  kind,  used  for  liquid- 
ating^ the  amounts  legitimately  due  to  public 
creditors,  are  of  course  necessary  instrument 
for  carrying  on  the  machinery  of  municipal 
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administration,  and  for  antitipating  the  collec-   General  Assembly  of  Florida,  approved  Janti- 
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tion  of  taxes.  But  to  invest  such  documents 
with  the  character  and  incidents  of  commercial 
paper,  so  as  to  render  them  in  the  bands  of  bona 


NathvaU  V.  RajL  86  U.  8.  19  Wall.  46a,  477 
(23:  164.  169];  WaU  v.  Monroe  County,  103  U. 
8.  74,  7«  [26:  480,  482];  aaiborne  Covnty  v. 
Brooks,  111  U.  a  400, 408  [28:  470,  4781. 

Considering  the  nature  of  these  certificates, 
the  method  in  which  they  had  been  canceled, 
and  the  means  by  which  they  were  afterwards 
put  in  circulation,  we  are  of  opinion  that  there 
IS  no  ground  for  holding  the  District  of  Colum- 
bia liable  to  this  claimant. 

Judgment  reversed. 
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ary  6,  1855,  providing  for  and  encouraginij  a 
liberal  system  of  internal  improvements  in  that 
State.     Laws  of  Florida,  1855,  chap.  610.     By 
'fide  holders  absolute  obligations  to  pay,  how- 1  that  Act,  so  much  of  the  five  hundred  thousanci 
«ver  irregularly  or  fraudulently  issued,  is  an   acres  of  land  granted  to  Florida  by  the  Act  of 
abuse  of  their  true  character  ^d  purpose/^  |  Congress  of  March  8, 1845,  as  remained  unsold; 

the  proceeds  of  the  sale  of  such  as  were  on 
hana  and  unappropriated;  all  proceeds  there- 
after accruing  from  similar  sales;  and  all  rhe 
swamp  lands  or  lands  subject  to  overflow, 
granted  to  Florida  by  the  Act  of  Congress  ap- 
proved September  28,  1850,  with  all  the  pro- 
ceeds accrued  and  to  accrue  from  their  sale, 
were  set  apart  and  declared  a  distinct  and  sepa- 
rate fund,  to  be  called  "The  Internal  Improve- 
ment Fund  of  the  State  of  Florida,"  The  gen- 
eral object  and  scope  of  the  Act  are  statea  in 
Florida  v.  Anderson,  91  U.  8.  667,  670,  676 
[28:  290,  204,  297],  where  it  was  said  that  these 
lands  and  their  proceeds  "were  vested  in  the 
Governor,  the  comptroller,  treasurer,  attorney- 
general,  and  register  of  state  lands,  and  their 
successors  in  office,  in  trust  to  dispose  of  the 
same  and  invest  their  proceeds,  with  power  to 
pledge  the  fund  for  the  payment  of  the  interest 
on  the  bonds  (to  the  extent  of  $10,000  per  mile) 
which  might  be  issued  by  any  railroad  com- 
panies constructing  roads  on  certain  lines  indi- 
cated by  the  Act  The  companies,  after  com- 
pleting their  roads,  were  to  pay,  besides  inter- 
est on  their  bonds,  one  per  cent  per  annum  on 
tiie  amount  thereof,  to  form  a  sinking  fund  for 
the  ultimate  payment  of  the  principal.  The 
Act  declared  that  the  bonds  should  constitute  a 
first  lien  or  mortgage  on  the  roads,  their  equip- 
ment and  franchises;  and  upon  a  failure  on  the 
part  of  any  railroad  compan  v  accepting  the  Act 
to  provide  the  interest  and  the  payments  to  the 
sinking  fund  as  required  thereby,  it  was  made 
the  duty  of  the  trustees  to  take  possession  of 
the  railroad  and  all  its  property,  and  advertise 
the  same  for  sale  at  public  auction."  In  the 
same  case  it  was  said  that  the  trustees  are  mere- 
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TIIE  SOUTHERN  INLAND  NAVIGA- 
TION AND  IMPROVEMENT  COM- 
PANY ET  AL. 

(See  &  C.  Beporter^s  ed.  665-672.) 

Deed,  made  in  violation  of  injunction — lis  pen- 
dens— crfect  qf  on  purchase — collateral  pro- 
ceeding— improvement  fund  of  Florida. 

Is  A  deed,  made  Id  violation  of  an  Injunction,  pre- 
▼ioosly  issued  and  nerved,  is  subject  to  the  decree 
•uteequently  rendered*  in  the  suit  in  which  the  in- 
Junotion  was  ffraoted. 

2,  AU  persons  dealing  vrith  property  are  bound  to 
take  Dofloe  ot  a  suit  pendiogr  with  regard  to  the  ti- 
tle thereto,  and  will,  on  their  peril,  purchase  the 
tame  from  any  of  the  parties  to  the  suit. 

8.  A  lis  p€ndens,du\7  prosecuted,  and  not  oollosive. 
Is  notice  to  a  purchaser  so  as  to  affect  and  bind  liis 
interest  by  the  decree:  and  the  lis  pendens  begins 
from  the  service  of  the  subpena  after  tlie  bill  is 
filed. 

4.  A  decree,  although  erroneous  but  not  void, 
^sannot  be  questioned  la  a  collateral  prooeeding. 

A.  The  trustees  of  the  internal  improvement  fund 
of  the  State  of  Florida  are  merely  agents  for  the 
State,  invested  with  the  legal  title  of  the  lands  for 
their  more  coo  ventent  adnunistratlon;  and  the  State 
remains  the  bcnefloiai  proprietor,  subject  to  the 
guaranties  which  have  been  made  to  the  holders  of 
railroad  bonds  secured  thereby. 

[No.  191.] 
Argued  March  11,  if.  1889.    Decided  April  t2, 

1889. 

APPEAL  from  a  decree  of  the  Circuit  Court  of 
the  United  States  for  the  Northern  District 
of  Florida,  dismissing  a  suit  to  adjudge  that 
the  trustees  of  the  internal  improvement  fund 
of  the  State  of  Florida  have  no  right  in  the 
land  embraced  in  a  mortgage,  and  that  said 
lands  are  subject  to  said  mor^ge,  and  that  the 
property  so  mortgaged  be  sold  to  pay  bonds  se- 
cured ov  the  mortgage.    Affirmed, 

The  racts  are  stated  in  the  opinion. 

Messrs.  William  FuUerton  and  J«  C.  Cooper 
for  appellant. 

ifn  wajmo  VMoVet^h  for  api;>eUee8. 

Mr.  c7i/«f^Baj^laji  delivered  the  opinion  of 
the  court: 

This  suit  arises  out  of  certain  transactions 
oonnected  with  the  execution  of  the  Act  of  the 

ICO  U.  8.  U.  S.,  Book  82. 


Iv  agents  of  the  State,  invested  with  the  legal 
title  of  the  lands  for  their  more  convenient  ad* 
ministrat  ion ;  and  that  the  State  remains  in  every 
respect  the  beneficial  proprietor,  subject  to  the 
guaranties  which  have  been  made  to  the  hold- 
ers of  railroad  bonds  secured  thereby.  See  also 
Fl&rida  Cent.  R.  Co.  v.  Schutte,  108  U.  8.  118 
[26: 3271;  LittlefieldY.  Improvement  Fund  Trus- 
tees, 117  U.  S.  419  [29:  980];  Vose  v.  Reed,  1 
Woods,  647;  Vose  v.  Trustees  ef  Improvement 
Fund,  2  Woods,  647. 

On  the  third  of  November,1870,  Francis  Vose 
broui?ht  a  suit  in  equi^  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Florida,  against  said  trustees  and  others. 
Amqne  the  defendants  were  the  Florida  Canal 
and  '  filand  Transportation  Company,  the 
Southern  Inland  Navigation  Company  (de- 
scribed in  some  parts  of  the  bill  and  m  some  of 
the  interrogatories  annexed  as  the  Southern  In- 
land Navigation  and  Improvement  Company), 
the  New  York  and  Flonda  Lumber,  Land  and 
Improvement  Company,  and  M.  8.  Mickles^ 
agent  of  the  last  named  company.  The  object 
of  that  suit  was  to  obtain  an  injunction  and  de- 
cree protecting  the  Internal  Improvement  Fund 
against  waste  and  misappropriation  by  the  trus- 
tees, to  the  injury  of  Vose  and  others,  who  held 
unpaid  bonds  issued  by  the  Florida  Railroad 
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Ck>mpany  in  conformity  with  the  Act  of  1855. 
The  Dill  charged  that  the  trustees  had  violated 
the  law  of  their  trust  by  misappropriating 
money  received  by  them,  leaving  unpaid  past- 
due  coupons,  by  neglecting  to  collect  the 
amount  due  the  sinking  fund  created  by  the 
Act  of  1855,  and  by  iUegidly  conveying  mill- 
ions of  acres  of  land  to  corporations  that  had 
no  right  to  receive  them,  and  that  miless  re- 
strained they  would  continue  to  waste  and  mis- 
apply, to  the  irreparable  injury  of  the  plaintlfT, 
Yose,  and  others,  the  fund  intrusted  to  them  for 
the  use  and  purposes  indicated  in  the  Act. 
Among  other  allegations  in  the  bill  was  one  to 
the  effect  that  "on  the  28th  day  of  July,  1868, 
the  said  trustees,  by  resolution  of  that  date,  at- 
tempted to  secure  to  the  said  Southern  Inland 
Navigation  and  Improvement  Company  forty 
thousand  acres,  or  thereabouts,  of  the  said  trust 
lands,  and  that  about  the  first  of  March,  1870, 
they  entered  into  an  agreement  with  the  said 
New  York  and  Florida  Lumber,  Land  and  Im- 
provement Company,  by  which  they  undertook 
to  convey  one  million  one  hundred  thousand 
acres  of  the  same  for  the  nominal  price  of  10 
cents  an  acre,  and  that  this  vast  aomain  was 
and  is  to  be  selected  from  the  most  valuable  of 
the  said  trust  lands." 

On  the  6th  of  December,  1870,  the  circuit 
court  issued  an  injunction  to  the  trustees  and 
their  successors,  commanding  them,  among 
other  things,  to  desist  "from  selling  or  donating 
or  disposing  of  the  land  belonging  to  said  trust, 
otherwise  than  in  strict  accordance  with  the 
provisions  of  said  Act  of  1855,"  and  "from  sell- 
ing said  lands  for  scrip  or  state  warrants  of 
any  kind,  or  for  aught  other  than  current 
money  of  the  United  States."  This  injunction 
was  duly  served  upon  the  trustees  within  a  few 
days  after  it  was  issued. 

On  the  6th  of  February,  1871,  an  order  was 
made  reciting  the  service  of  subpena  in  chan- 
cery upon  the  "defendants"  in  conformity  with 
the  ruks  and  practice  of  the  court,  and  the  biU 
was  taken  for  confessed  (except  as  to  the  de- 
fendant Walker)  for  want  of  an  answer,  plea 
or  demurrer.  The  Trustees  of  the  Internal 
Improvement  Fund  subsequently  appeared  and 
were  permitted  to  file  their  answer,  controvert- 
15601  ^^S  ^^^  principal  allegations  of  the  bill.  On 
^  the  10th  of  February,  1871,  four  days  after  the 

bill  had  been  taken  for  confessed,  a  majority 
of  the  trustees,  "for  and  in  the  consideration 
of  the  sum  of  one  dollar  to  them  in  hand  paid," 
conveyed  to  the  Southern  Inland  Navigation 
and  Improvement  Company  one  million  three 
bundrea  and  sixty  thousand  six  hundred  acres 
of  land;  and,  shortly  thereafter,  March  20, 
1871,  the  latter  company  mortgaged  the  above 
and  other  lands  obtained  from  the  trustees  of 
the  Internal  Improvement  Fund,  to  secure  the 
payment  of  bonds  for  a  very  large  amount 
which  the  mortgagor  company  proposed  to  is- 
sue. 

By  a  decree,  rendered  December  4, 1878,  in 
the  suit  brought  by  Yose,  it  was  among  other 
things  adjudged  that  "The  contracts  or  agree- 
ments, entered  into  hy  the  Trustees  of  the  In- 
ternal Improvement  Fund,  with  the  corporation 
known  as  the  Southern  Inland  Navigation  and 
Improvement  Company,  be  rescinded,  and  the 
same  are  hereby  declared  to  be  null  and  void; 
and  the  lands  undertaken  to  be  conveyed  or 
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contracted  to  be  conv^ed  shall  be  restored  to 
the  said  internal  improvement  fund,  and  be 
subjected  to  sale  by  the  agents  appointed  by 
decree  of  this  court,  rendered  during  the  term 
in  accordance  with  the  provisions  m  said  de- 
cree." 

Subsequently,  in  May,  1875,  the  Southern 
Inland  Navi^tion  and  Improvement  company 
filed  its  petition  in  the  Yose  suit,  praying  that 
the  decree  of  December  4,  1878,  be  vacated, 
and  it  be  permitted  to  file  such  pleadings  as 
were  necessary  for  the  defense  of  its  interests. 
The  grounds  upon  which  this  relief  was  asked 
were  that  the  company  had  not  been  made  a 
party  to  the  suit  nor  served  with  a  subpena. 
These  grounds  were  controverted  in  an  answer 
filed  by  Yose  to  the  petition.  The  oucfstions 
thus  raised  were  heard  by  Mr.  Justice  Bradley, 
March  26, 1877,  who  found  that  the  Southern 
Inland  Navigation  and  Improvement  Compa- 
ny was  duly  made  a  party  to  the  bill  filed  by 
Yose,  was  served  with  process  of  subpena 
thereon,  and  failed  and  neglected  to  appear  and 
answer  the  bilL  Its  prayer  to  vacate  the  order 
or  decree  of  December  4, 1878,  and  permit  it  to 
file  necessary  pleadings  in  that  suit  was  denied. 

The  present  suit  was  instituted  April  12, 
1883,  by  the  Union  Trust  Company  of  New 
York,  against  the  Southern  Inland  Navigation 
and  Improvement  Company  and  the  Trustees 
of  the  Internal  Improvement  Fund.  Its  object 
is  to  obtain  a  decree  adjudging  that  the  aaid 
trustees  have  no  right,  title  or  interest  in  the 
lands  embraced  in  the  mortgage  of  February 
10,  1871;  that  the  same  are  subject  to  saicl 
mortage;  and  that  the  property  so  mortgaged 
be  soul  to  ps^  the  amount  found  to  be  due  upon 
any  outstanaing  bonds  secured  by  that  mort- 
gage. The  principal  defense  rests  upon  the 
above  proceedings,  orders  and  decrees  in  the 
Yose  suit.  The  bill  was  dismissed  with  costs, 
and  from  the  decree  of  dismissal  the  present 
appeal  was  prosecuted. 

The  argument  at  the  bar  cov<>?ed  several 
questions  of  an  interesting  character,  which  we 
do  not  deem  it  neoessarv  to  determine,  as  the 
decree  below  must  be  affirmed  upon  the  ground 
that  the  deed  of  February  10,  1871,  by  the 
Trustees  of  the  Internal  Improvement  Fund  to 
the  Southern  Inland  Navigation  and  Improve 
ment  Company — ^under  which  deed  the  present 
plaintiff,  as  mortgagee  of  the  grantee,  claims 
title— was  made  m  violation  of  the  injunction 
previously  issued  and  served  upon  saidTtrustees 
m  the  suit  instituted  by  Yose.  That  suit,  as 
we  have  seen,  had  for  its  object  the  protect  oa 
of  the  rights  of  Yose  and  other  holders  of  rail- 
road bonds  in  the  lands  and  money  under  the 
control  of  the  Trustees  of  the  Internal  Im- 
provement Fund,  The  injunction  bound  the 
trustees,  and  they  and  all  other  parties  to  the 
suit,  who  were  before  the  court,  were  con- 
cluded by  the  decree  subsequently  rendered  In 
respect  to  the  disposition  of  the  lands  that  were 
the  subject  matter  of  the  litigation.  In  OaurUff 
of  Warren  v.  Marcy.  97  U.  8.  96.  105  [24:  977, 
980].  it  was  said  to  be  a  general  rule  tnat  '*All 
persons  dealing  with  property  are  bound  to  talce 
notice  of  a  suit  pending  with  regard  to  the  title 
thereto,  and  will,  on  Uieir  peril,  purchase  the 
same  from  any  of  the  parties  to  the  snit*^ 
While  this  rule  was  said  not  to  apply  to  nego- 
tiable securities,  purchased  before  maturity^ 
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nor  to  articles  of  ordinary  commerce  sold  in 
the  usual  way,  it  was  beld  to  be  applicable  in 
cases  relating  to  land.  And  in  support  of  tbis 
[571]  view  was  cited  tbe  case  of  Murray  v.  Ballon ,  1 
Jobns.  Cb.  566,  in  whicb  ChaneeUar  Kent  laid  it 
down  as  an  estabUsbed  rule  that  "A  li$  pendens, 
duly  prosecuted,  and  not  collusiye,  is  notice  to 
a  purchaser  so  as  to  affect  and  bind  his  inter- 
est by  tbe  decree;  and  tbe  lis  pendens  begins 
from  tbe  service  of  tbe  subpena  after  tbe  bill  is 
filed."  Here  the  Soutbem  Inland  Navigation 
and  Improvement  Company  accepted  a  con- 
veyance of  tbe  lands  in  question  from  tbe 
Trustees  of  tbe  Internal  Improvement  Fund, 
after  service  of  tbe  subpena,  and  a  copy  of  tbe 
injunction «  upon  tbe  trustees,  its  grantors. 
That  company,  therefore,  took  its  titles  nm- 
dente  lite,  and  its  mortgagee,  tbe  Union  Trust 
Company,  was  bound  by  the  final  decree  ren- 
dered in  the  case  to  tbe  same  extent  that  it  is 
bound. 

It  is,  however,  suggested  that  the  Soutbem 
Inland  Navigation  and  Improvement  Company 
was  not  a  {»rty  to  the  Yose  suit,  and  conse- 
quentlv  was  not  bound  by  that  part  of  the  de- 
cree of  December  4,  1878,  adjudging  tbat  the 
contracts  or  agreements  entered  into  by  the 
trustees  with  ^at  companv  "be  rescinded,  and 
the  same  are  declared  null  and  void,  and  tbe 
lands  undertaken  to  be  conveyed,  or  contracted 
to  be  conveyed,  shall  be  restored  to  the  said  In- 
ternal Improvement  Fund,  and  be  subjected  to 
sale  by  the  agents  appointed  by  tbe  court" 
To  this  suggestion  there  are  two  answers: 
Firsi,  The  question  whether  the  Soutbem 
Navigation  and  Improvement  Company  was  a 
party  defendant  to  tbe  Vose  suit,  and  therefore 
affected  by  the  decree  pro  eonfemo,  passed  Feb- 
ruary 6, 1871,  was  determined  adverselv  to  it 
by  the  order  of  March  26,  1877,  denying  its 
application  to  have  the  order  of  December  4, 
1878,  set  aside.    From  tbe  order  of  March  26, 

1877,  no  appeal  was  prosecuted:  and  in  this 
collateral  proceediuff  Uiat  order  is  to  be  taken 
as  conclusively  estabUsbinff  the  fact  that  the 
Southern  Inland  Navigation  Companv  was 
a  party  to  tbe  Yose  suit,  was  served  with  proc- 
ess of  subpena  therein,  and  neglected  to  appear 
and  answer  the  bill.  Beeond,  The  relief  granted 
in  tbe  Yose  suit  in  respect  to  the  agreement  or 
contracts  which  tbe  Soutbem  Inland  Naviga- 
tion and  Improvement  Company  claimed  to 
have  with  the  Trustees  of  the  Internal  Improve- 
ment Fund  was  within  tbe  general  scope  of 

[572  J  that  suit,  and  was  fairly  covered  by  tbe  prayer 
for  such  relief  as  might  be  deemed  just  and 
equitable.  Besides,  if  tbat  company  was  a 
party  to  tbe  Yose  suit,  and  we  have  seen  tbat 
it  was,  tbe  decree,  so  far  as  it  rescinds  the 
agreement  or  contracts  it  bad  with  tbe  trustees, 
and  restores  to  tbe  Internal  Improvement  Fund 
the  lands  covered  by  these  contracts,  was  not 
void.  If  erroneous,  it  could  only  be  avoided 
by  an  appeal.  It  cannot  be  questioned  in  this 
collateral  proceeding. 

It  results  from  wnat  has  been  said  that  the 
conveyance  by  the  trustees  to  tbe  Southern  In- 
land Navigation  Company  was  subject  to 
such  decree  as  the  court  might  render  in  tbe 
Yose  suit;  and  as  tbe  decree  of  December  4, 

1878,  rescinded  tbe  agreements  which  tbe  lat- 
ter bud  with  tbe  former  in  respect  to  lands  con- 
Bututing  a  part  of  tbe  trust  fund,  and  restored 
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to  tbat  fund  tbe  lands  conveyed,  or  attempted 
to  be  conveyed,  to  that  company  by  tbe  trust- 
ees, the  conveyance  of  February  10,  1871,  and 
the  mortgage  of  March  20, 1871,  based  upon  it. 
is  invalid  as  against  the  present  Trustees  of  the 
Internal  Improvement  Fund  of  Florida.  De- 
cree affirmed. 


GEOROE   D.   RULING  bt  al.,  Plffs.   in 

Err,f 

THE   KA.W   YALLEY   RAILWAY  AND 
mPROYEMENT  COMPANY. 

(See  &  a  Beporter*8  ed.  6HMM6.) 

Lands  taken  for  railroad  in  Kansas-st^fleienqf 
of  notice — nonresident  otoner^  when  oound-^ 
duty  of  otoner-— publication  of  notice— due 
process  (f  law— ejection  to  commissioner, 

1 A  notice,  given  by  oommisBioners  appointed  to 
locate  a  railroad  and  assess  damages  for  lands  taken 
In  its  construction  under  the  statute  of  iCflnfflff^ 
notif  ]rinff  all  persons  owning  land  on  the  line  of  the 
railroad  m  a  certain  section  and  township  that  the 
commissioners  would  proceed  to  lay  out  the  route 
for  said  road  through  said  section  and  assess  the 
damages,  is  sufficient  notice  to  the  land  owners. 

2,  The  pubUoation  of  such  notice  in  the  manner 
required  by  the  statute  is  BuiBdent  to  subject  the 
lands  to  the  action  of  tbe  commissioners  and  to 
warn  the  owners  of  property  to  appear  and  defend 
their  interests. 

8.  The  owner  of  real  estate  who  is  a  nonresident 
of  the  State  within  which  the  property  lies,  oannoi 
evade  the  duties  and  oblations  which  the  law  im- 
poses  upon  him  in  regard  to  such  proper^  by  his 
absence  from  the  Stats. 

i.  It  Is  the  duty  of  the  owner  of  the  real  estate 
who  is  a  nonresident,  to  take  measures  that,  lo 
some  way,  be  shall  be  represented  when  his  prop- 
erty is  called  into  requisition:  and  If  he  fails  to  do 
this  and  fails  to  get  notice  07  the  publication  re- 
quired in  such  cases.  It  is  his  misfortune  and  be 
must  abide  the  consequences. 

5.  Such  publication  is  due  process  of  law,  as  ap- 
plied to  this  class  of  oases. 

0.  The  objection  that  one  of  the  commissioners 
was  not  a  freeholder  cannot  avail  to  defeat  the 
proceeding;  such  objection  should  be  made  either 
at  the  time  of  his  appointment  or  at  the  time  he 
proceeded  to  act  as  commissioner. 

[No.  230.] 
Argued  April  1, 2, 1889,  Decided  April  t2, 1889. 

IN  ERROR  to  the  Circuit  Court  of  tbe  Unit- 
ed States  for  tbe  Dif^trict  of  Kansas,  to  re- 
view a  Judgment  for  defendant  in  an  action 
a^nst  a  railway  companv  to  recover  for  tbe 
value  of  land  taken  for  its  ri/;ht  of  way  and 
for  damages  incident  to  tbe  taking.    Affirmed, 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  Albert  Young  and  Eppa  Haiitoii» 
f orplaintiffs in  error: 

The  pretended  notice  lacks  all  the  elements 
necessary  to  afford  information  to  tbe  parties 
affected,  and  is  no  notice  and  void. 

2  Story.  £q.  Jur.  §400:  Vail  v.  Morris  iSbS, 
R,Co,  21  N.  J.  L.  189;  Ohieago  dk  A.  B.  Oo,  v. 
Smith,  78  Dl.  98;  Be  New  Tork  Cent,  db  H.  B. 
B.  Co,  70  N.  Y.  191;  Clark  v,  Elizabetfi,  87  N. 
J.  L.  120;  State  v.  PiairMld,  88  N.  J.  L.  95; 
Strang  v.  Beloit  A  M,  B.  Oo,  16  Wis.  635;  State 
V.  Per^  Amboy,  29  N.  J.  L.  259;  Peoria  dt  B 
1,  B  Co,  V.  Warner,  61  111.  52;  2  Desty,  Taxn. 
826;  Eatiman  v.  Little,  5  N.  H.  290;  Farnum 
V.  Buffum,  4  Cush.  260;  Kitsmillery,  KitcJien, 
24  Iowa,  163;  Corbin  v.  Toung,  24  Kan.  198. 

Tbe  notice  ia  not  "due  process  of  law  "  aa 
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guaranteed  by  the  14tb  AmendmeDt  to  the  Fed 
eral  Constitution. 

Davidson  v.  yeto  OrUan%,  96  U.  8.  97-104 
(24: 616-619);  Hurtado  v.  Col,  110  U.  S.  516- 
525  (28: 282-285);  Eagar  v.  Bedamation  Dist. 
No,  108,  111  U.  8.  701  (28:5tt9j;  MuUigan  v. 
Smith,  59  Cal.  206-280. 

The  court  should  have  permitted  the  plaint- 
tiffs  to  show  that  one  of  the  commissioners  was 
not  a  freeholder  and  therefore  disqualified  to 
act 

Harris  v.  Hardeman,  55  U.  8.  14  How.  384 
(14: 444);  Thompson  v.  Whitman,  85  U.  8.  18 
Wall.  457  (21: 897);  Ex  parte  Langs,  85  U.  8. 18 
Wall.  163  (21:872);  Windsors.  McVeigh,  9ST], 
8.  274  (23:  914);  Cooley,  Const  Lim.  5th  ed. 
502;  2  Whart.  Ev.  §§796-928;  Freeman. 
Judgm.  3d  ed.  §  563  and  notes;  Mastin  v.  Gray, 
19  Kan.  458;  Oliphant  v.  Atchison  County,  18 
Kan.  8tJ6-398. 

Proceedings  to  deprive  an  individual  of  his 
propeity  must  be  conducted  in  strict  conform- 
ity to  the  requirements  of  the  statute  which 
authorizes  them. 

Cooley,  Const  Lim.  5th  ed.  654;  2  Dillon, 
Mun.  dorp.  §607;  Mills,  Em.  Dom.  §227; 
DaggyT,  Qreen,  12  Ind.  808;  State  v.  Jersey 
Citv,  25  N.  J.  L.  809;  Bock  Island  db  A.  R  Co, 
V.  Lynch,  28  111.  645;  Moore  v.  Superior  d  St, 
C.  R.  Co.  34  Wis.  178;  Nichols  v.  Bridgeport, 
23  Coun.  189;  People  v.  Brighton,  20  Mich.  57. 

Essentials  to  constitute  a  freeholder. 

2  Washb.  Real  Prop.  4th  ed.  28-71;  PwpHe 
V.  Hynds,  80  N.  Y.  478;  Exentine  v.  Morris,  8 
Mo.  App.  887-8;  Cage  v.  Scales,  100  HI  221. 
Bradford  ▼.  State,  15  Ind.  847-353;  Clippinger 
Y,Creps,  2  Watts,  45;  New  Orleans,  J.  d  Q.N. 
B.Cd.  V.  Hemphill,  85  Miss.  17;  Aaron y.  State, 
87  Ala.  106;  State  Y.  Bagland,  75  N.  C.  12. 

The  appraisement  is  a  nullity  and  coram  non 
judice. 

Mills,  Em.  Dom.  §§  251-266:  Bock  Island  db 

A.  B.  Co.  Y.  Lynch,  28  IlL  646;  Be  Broad  8t. 
Boad,  7  8erg.  &  R.  444;  Be  Wells  Co.  Boad,  7 
Ohio  St.  16;  Eeg.  y.  Justices  of  Suffolk,  18  Q. 

B.  416-21;  DaggyY.Oreen,\%  Ind.  808;  Taylor 
V.  Worcester  Co.  105  Mass.  225;  People  y.  Seward 
Highway  Comrs.  27  Barb.  94;  Wood  y.  Phelps 
Co.  Ct.  28  Mo.  119. 

Messrs.  Georg^e  W.  MeCrarj  and  WaU 
lace  Pratt*  for  defendant  in  error: 

The  condemnation  proceedings  were  in  strict 
accordance  with  the  statute  of  Kansas  as  up- 
held and  construed  by  the  supreme  court  of 
that  State. 

Mo.  Biter,  Ft.  S.  A  0.  B.  Co.  ▼.  Shepard, 
9  Kan.  647;  Challiss  v.  Atchison,  T  ds  S  F.  B 
Co.  16  Kan.  117:  Memphis,  K.  A  0.  B.  Co.  y. 
Parsons  Town  Co.  26  Kan.  508t  Central  Branch 
V.  P.  B.  Co.  Y.  Atcfiison,  T.  dt  S.  F.  B.  Co.  26 
Kan.  669,  28  Kan.  453. 

The  said  statute  of  Kansas  providing  for 
condemnation  proceedings  is  not  in  contraven- 
tion of  the  14th  Amendment  to  the  Constitution 
of  the  United  Stales. 

Secombe  v.  Milwaukee  d  St.  P.  B.  Co.  90 
V.  8.  23  Wall.  108  (28: 67);  Scott  v.  Toledo,  4 
Ry.  &  Corp.  L.  J.  582;  Cooley,  Const  Lim. 
5th  ed.  435;  Murray  v.  Hoboken  Land  d  Imp. 
Co.  59  U.  8.  18  now.  272  (15: 872);  Pearson  v. 
Tewdall,  95  U.  8.  294  (24:436);  Pennoyer  v. 
Neff,  95  U.  8.  722,  742.  748  (24: 568,  576);  ^w- 
nmppi  d  B.  B.  Boom  Co,  t.  Paiterson,  98  U.  8. 
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403-406(25: 206. 207);  Spencer  v.  Merchant,  125 
U.  8.  345,  355-356(81: 768,  767);  HagarY  Bee- 
tarnation  Dist.  No.  108,  111  U.  8.  701  (38:569>; 
Datidson  v.  New  Orleans,  96  U.  8.  97  (24;  616). 

It  was  not  competent  for  the  plaintiffs  in  this 
collateral  proceeding  to  contradict  that  the 
commissioners  were  freeholders  and  residents 
of  Wyandotte  County,  Kansas. 

Leavenworth  Co.  v.  Espen,  12  Kan.  581;  Venr 
ard  V.  Cross,  8  Kan.  248;  Betbe  v.  Scheidt,  18 
Ohio  St  406;  Chicago,  B.  d  Q.  R  Co.  Y.Cham- 
berlain,  84  111.  888;  State  v.  Barlow,  61  Iowa, 
572;  BaileoY.  McCain,  92  lU.  277. 

The  notice  fl;iven  under  the  statute  was  suf- 
ficent  to  bind  ul  persons  interested  in  the  land. 

State  Y.  Wilson,  17  Wis.  687,  691,  692;  WiB. 
iams  V.  MitcheU,  49  Wis.  284;  State  v.  Nelson, 
57  Wis.  147, 154;  Brock  y.  Hishen,  40  Wis.  674^ 
679;  Bradley  v.  Frankfort,  99  Ind.  417;  Bum- 
ham  Y.  Qoffstown,  50  1^.  H.  560;  Be  Hilltown 
Boad,  18  Pa.  288;  Be  Boad  in  Allen  Tup.  18 
Pa.  46a 

Mr.  Justice  Miller  delivered  the  opinion  ot 
the  court: 

This  action  was  brought  in  the  court  below 
bv  the  plaintiffs  in  error  against  the  KawVall^ 
ICGtilway  and  Improvement  Oompany.as  defeqa- 
ant,  in  the  nature  of  an  action  of  trespass  on 
land.  It  was  in  fact  to  recover  for  the  value  of 
land  taken  by  the  railroad  for  its  right  of  way, 
and  for  damages  to  adjacent  lands,  houses, 
fences,  and  property,  incident  to  the  takine. 
The  land  was  a  put  of  a  quarter  section  m 
Jackson  Township,  Wyandotte  County,  Kan- 
sas. The  railway  companv  answered  by  setting 
up  proceedings  which  they  had  taken  und<^ 
the  laws  of  Kansas  for  the  condemnation  of  the 
land  for  the  use  of  the  railroad,  and  the  pay- 
ment of  $725  into  Uie  treasury  of  that  county  in 
accordance  with  law,  that  being  the  amount 
which  the  commissioners  who  conducted  the 
condemnation  proceedings  had  allowed  the 
plaintiffs.  The  defendants  set  out  these  pro- 
ceedings in  full,  and  relied  upon  them,  as  a 
sufficient  defense  for  taking  possession  of  and 
using  the  land. 

The  parties  waived  a  Jury,  and  the  case  was 
tried  by  the  court,  who  found  for  the  defend- 
ant, the  railway  company,  and  entered  a  Judg- 
ment against  the  plaintiffs  for  the  costs.  We 
are  called  upon  to  review  that  judraent 

The  record  of  the  case  is  a  veiy  Angular  one, 
as  there  is  no  special  finding  of  facts  by  the 
court,  but  a  genml  finding  in  favor  of  the  de- 
fendants. Instead,  however,  of  a  finding  of 
fscts,  there  is  a  bill  of  exceptions,  which  itself 
contains  the  entire  history  of  the  case,  includ- 
ing the  pleadings,  the  motions,  the  evidence, 
the  Judgment  of  the  court,  and  all  that  is  in  the 
record  besides.  The  only  point  raised  by  this 
bill  of  exceptions  was  as  to  tne  admission  of  the 
testimony  of  L.  H.  Wood,  who  acted  as  one  of 
the  commissioners  by  appointment  of  the  Dis- 
trict Judge  of  Wyandotte  County,  in  which  the 
land  lay.  The  depositioo  of  Wood  was  direct- 
ed to  the  question  whether  he  was  a  freeholder 
of  Wyandotte  County;  and  although  he  declared 
that  at  the  time  he  was  appointed  as  commis- 
sioner he  was  the  owner  of  considerable  real 
estate,  upon  further  examination  he  stated  that 
the  title  io  it  was  in  some  other  person,  who 
held  it  as  trustee  for  him.    This  attempt  to  raise 
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the  question  of  whether  be  was  a  freeholder 
within  the  meaDiDg  of  the  statute  of  Kansas  on 
that  subject  was  ruled  out  entirely  by  the  ex- 
clusion of  all  his  testimony  on  the  tiial;  and  this 
constitutes  the  principal  assignment  of  error  in 
the  case. 

Article  9  of  chapter  28  of  the  Compiled  Laws 
of  Kansas,  page  224,  entitled  "Approoriation  of 
Lands  for  the  Use  of  Bailway  and  Other  Cor* 
poratlons/'  provides  two  modes  of  doing  this. 
The  first  of  these  modes  is  by  an  application 
to  the  board  of  county  commissioners,  which  is 
the  governing  body  of  the  county,  to  lay  off 
along  the  line  of  the  proposed  road  as  located 
by  the  company  a  route  for  such  railroad.  Up- 
on this  application  being  made  in  writing,  the 
board  of  county  commissioners  shall  forthwith 
proceed  to  lay  off  such  route,  and  have  the  same 
carefully  surveyed,  and  appraise  the  value  and 
assess  the  damages  to  the  interest  of  each  of  the 
of  the  owners  of  the  land  so  taken;  all  of  which 
they  shall  embody  in  a  written  report  and  file  it 
tn  the  office  of  the  countv  clerk  in  such  county. 
The  county  clerk  shall  immediately  file  a  copy 
of  Uiis  report  in  the  office  of  the  treasurer  of 
the  countv;  and,  if  the  company  shall  pay  the 
amount  of  this  appraisement  into  the  treasurer's 
office,  this  shall  be  certified  upon  the  cofw  of 
the  report  under  his  hand  ana  seal  of  office, 
and  he  shall  pay  over  the  amounts  to  the  per- 
sons, respectively,  entitled  to  them.  Upon  the 
filing  of  a  copy  of  this  report,  and  a  certificate 
of  the  payment  of  the  money,  in  the  office  of 
the  register  of  deeds  for  the  proper  county,  the 
company  shall  have  Uie  right  to  occupy  the 
lands  so  embraced  within  such  route  for  the  pur- 
poses necessary  for  the  construction  and  use  of 
its  road.  These  proceedings,  it  is  declared,  shall 
▼est  in  the  company,  its  successors  and  assigns, 
the  perpetual  use  of  the  lands  as  soon  as  the 
railroad  has  been  constructed. 

Section  86  of  this  article  provides  that  before 
the  county  commissioners  shall  proceed  to  lay 
off  any  railroad  route,  notice  of  the  time  when 
the  same  shall  be  commenced  shall  be  given  by 
publication,  thirty  days  before  the  time  fixed, 
in  some  newspaper  published  in  the  county. 
It  also  provides  that  an  appeal  may  be  had 
from  the  determination  of  the  board  of  county 
commissioners  as  to  the  value  of  the  lands,  and 
other  damages  to  the  district  court  of  the  coun- 
ty, which  appeal  shall  only  affect  the  amount 
of  compensation  to  be  allowed,  but  shall  not 
delay  the  prosecution  of  the  work,  if  the  com- 
pany shall  pay  the  amount  as  aforesaid  and  ex- 
ecute a  bond  with  sufficient  security  to  [Uiy  all 
damages  which  maybe  adjudged  to  be  paid  by 
the  ssud  court. 

Another  mode  of  appropriating  this  land,  by 
the  exercise  of  the  right  of  eminent  domain, 
for  the  use  of  railroads,  is  provided  by  section 
87  of  the  same  article.  In  this  case,  the  rail- 
road company^  instead  of  applying  to  the  board 
of  county  commissioners,  may  apply  to  the 
Judge  of  the  district  court  of  the  county  through 
which  the  railroad  is  to  be  built,  who  shall 
appoint  three  commissioners,  who  i^all  be  free- 
holders and  residents  of  the  county,  to  make 
the  location,  appraisement  and  assessment  of 
damages,  instead  of  the  county  commissioners. 
This  appointment  shall  be  made  in  writing  un- 
der the  hand  of  the  district  judge,  upon  the 
written  application  of  the  corporation  or  other 
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persons,  and  the  application  for  and  certificate 
of  appointment  shall  be  recorded  in  the  office 
of  the  register  of  deeds  of  the  proper  county. 
Such  commissioners,  being  duly  sworn,  shall 
perform  all  their  duties  in  the  manner  and  un- 
der the  same  regulations  and  restrictions  as  are 
provided  in  the  case  where  they  are  performed 
by  the  county  commissioners,  and  the  subse- 
quent proceedings,  including  the  right  of  ap- 
peal, shall  be  the  same. 

In  the  case  now  before  us  the  proceeding 
was  had  under  the  latter  provision  of  the  stat- 
ute. The  transcript  on  its  face  seems  to  be 
regular  in  every  particular,  showing  a  full  com- 
pliance with  all  the  requirements  of  the  statute 
on  the  subject.  There  was  the  proper  publica- 
tion made  in  the  newspaper;  and,  indeed,  so 
far  as  the  face  of  the  record  is  concerned,  no 
objection  seems  to  be  made  to  it,  except  that  it 
is  ve^  urgently  argued  that  the  notice  pub- 
lished was  not  sufficient  because  it  did  not  ap- 
prise the  party  of  what  land  was  to  be  taken; 
and,  if  in  that  respect  it  was  a  sufficient  com- 
pliance with  the  statute,  it  is  then  insisted  that 
the  statute  itself  was  void  as  authorizing  the 
taking  of  private  property  without  due  process 
of  law. 

In  regard  to  this  objection,  we  do  not  see 
how  the  notice  is  deficient,  if  any  notice  short 
of  one  actually  served  upon  the  party  can  be 
sufficient.  With  regard  to  the  description  of 
the  property,  the  notice  gives  all  that  could  be 
known  .at  the  time  it  was  published.  As  the 
commissioners  had  the  power  to  determine  the 
precise  location  of  the  road,  that  location 
could  not  be  described  with  more  precision  than 
it  is  in  the  newspaper  publication  set  out  in 
the  proceedings.  It  is  directed  to  all  persons 
owning  lands  on  the  line  of  the  railroad  as 
the  same  is  now  or  may  be  located  through 
section  23,  township  11,  range  25,  in  the  Coun- 
ty of  Wyandotte  and  State  of  Kansas;  and  it 
notified  persons  ownios  land  in  that  section 
that  the  commissioners  duly  appointed  would 
on  Monday,  the  22d  of  May,  1882.  proceed  to 
lay  off  the  route  for  said  road  through  said  sec- 
tion and  appraise  the  value  and  assess  the  dam- 
ages to  each  quarter  section  through  and  over 
which  the  railroad  might  be  located.  To  the 
plaintiffs  in  this  case,  who  are  the  owners  of  a 
quarter  section  of  land  in  section  23  of  that 
township,  this  was  a  sufficient  warning  that  the 
road  might  run  through  their  land  at  that  point, 
and  sufQcient  notice  of  the  time  and  place  where 
this  matter  would  be  determined,  as  also  the 
amount  to  which  they  would  be  entitled  for 
the  appropriation  of  their  land.  If  this  notice 
had  been  read  by  the  plaintiffs,  it  was  a  clear 
and  distinct  notification  to  them  that  it  would  be 
determined  at  that  time  whether  any,  and  how 
much,  of  their  land  in  section  28  would  be 
taken  for  the  railroad,  and  the  value  to  be  set 
upon  it  by  the  commissioners;  and  we  think 
that  this  was  all  the  notice  they  had  a  right  to 
require.  Of  course,  the  statute  goes  upon  the 
presumption  that,  since  all  the  parties  cannot 
oe  served  personally  with  such  notice,  the  pub- 
lication which  is  designed  to  meet  the  eyes  of 
everybody,  is  to  stand  for  such  notice.  The 
publication  itself  is  sufficient  if  it  had  been  in 
the  form  of  a  personal  service  upon  the  party 
himself  within  the  county.  Nor  have  we  any 
doubt  that  this  form  of  warning  owners  of  prop- 
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erty  to  appear  and  defend  their  interest,  where 
it  is  subject  to  demands  for  public  use  when  aa- 
thoHzed  by  statute,  is  sufficient  to  subject  the 
property  to  the  action  of  the  tribunals  appointed 
DYjproper  authority  to  determine  those  matters. 

The  owner  of  real  estate  who  is  a  nonresi- 
dent of  the  State  within  which  the  property  lies, 
cannot  evade  the  duties  and  obli^tions  which 
the  law  imposes  upon  him  in  regard  to  such 
property,  by  his  absence  from  the  State.  Be- 
cause be  cannot  be  reached  by  tome  process  of 
the  courts  of  the  State,  which,  of  course,  have 
no  efficacy  beyond  thcdr  own  borders,  he  can- 
not therefore  hold  his  property  exempt  from  the 
liabilities,  duties,  and  obligations  which  the 
State  has  a  right  to  impose  upon  such  property; 
and  in  such  cases  some  substituted  form  of  no- 
tice has  always  been  held  to  be  a  sufficient  wam- 
[564]  In^  to  the  owner,  of  the  proceedings  which  are 
bemg  taken  under  the  authority  of  the  State  to 
subject  his  property  to  those  demands  and 
obligations.  Otherwise  the  burdens  of  taxa- 
tion, and  the  liability  of  such  property  to  be 
taken  under  the  power  of  eminent  domain, 
would  be  useless  in  regard  to  a  very  lar^  amount 
of  property  in  every  State  of  the  Union. 

It  is,  therefore,  the  duty  of  the  owner  of  real 
estate  who  is  a  nonresident,  to  take  measures 
that  in  some  way  he  shall  be  represented  when 
his  property  is  called  Into  requisition;  and  if 
he  fails  to  ao  this,  and  fails  to  getnodcebvthe 
ordinary  publications  which  have  usually  oeen 
Tcquirea  in  such  cases,  it  is  his  misfortune,  and 
he  must  abide  the  consequences.  Such  pub- 
licalion  is  "due  process  of  law"  as  appll^  to 
this  class  of  cases.  Harvey  v.  7\fl&r,  69  U.  S. 
2  Wall.  828  [17:871];  Sceambe  v.  Milwaukee  A 
8t.  P.  R.  Co.  90  U.  S.  23  Wall.  108  [28:67]; 
Pennoyer  v.  Neff,  95  U.  S.  722,  748,  744  [24:568, 
676];  Hapar  v.  Redamation  DiHrict,  111  U.  S. 
701  r28:56^;  MeMiUen  v.  Anderson,  95  U.  S.  87 
[24:8851;  Davidson  v.  New  Orleans,  96  U.  S. 
105  [24:620];  Boom  Co.  v.  Patterson,  98  U.  S. 
408.  406  [25:206,  207]. 

Conceaing  that  these  proceedings  sublected 
the  land  in  controversy  to  the  jurisdiction  of 
the  commissioners  appointed  by  the  District 
Judge  of  Wyandotte  County,  the  question  as  to 
whether  one  of  those  commCssioners  was  a  free- 
holder or  not  is  not  open  to  consideration  in 
this  suit.  The  commissioners  were  regularly 
appointed  by  the  proper  officer,  and  took  the 
proper  oath,  and  have  discharged  their  duties 
in  the  manner  reouired  by  law.  The  railroad 
company  has  paid  the  money  and  taken  posses- 
sion of  the  land  which  was  condemned  by  those 
commissioners.  The  plaintiffs  cannot  recover 
in  the  present  action  without  a  holding  in  this 
collateral  proceeding  that  all  that  was  done  by 
those  commissioners  is  void  by  reason  of  this 
want  of  qualification  in  one  of  their  number. 
The  proper  time  for  these  plaintifb  to  ha  ve  taken 
this  oblection  to  Mr.  Wood  as  a  commissioner 
was  either  at  the  time  of  his  appointment,  or 
at  the  time  he  proceeded  to  act  as  commissioner. 
If  it  be  objected  that  they  could  not  be  sup- 
posed to  have  any  notice  of  the  application  for 
the  appointment  of  these  comminioners,  and  of 
the  tone  and  place  when  the  Judge  would  act 
on  that  application,  the  law  presumes  that  they 
r  565 1  ^^^  notice,  and  might  have  attended  at  the  time 
*■  the  commissioners  entered  upon  their  duties. 

If  this  objection  had  been  then  taken,  it  might 
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have  been  sustained,  or  It  could  have  been  taken 
by  way  of  appeal  from  the  proceedings  of  the 
commissioners;  but  to  permit  such  an  Ejection 
as  this  to  prevail  at  this  time,  and  thus  defeat 
the  whole  of  the  proceedings  upon  this  narrow 
ground,  is  a  proposition  unsupported  by  sound 
principle  or  by  authority.  It  n  a  collateral  at> 
tack  upon  a  proceeding  which  has  been  com- 

gleted  according  to  the  forms  of  law.  There 
I  no  more  reason  why  this  want  of  qualifica- 
tion should,  when  shown  at  this  stage  of  the 
proceeding,  invalidate  it  all,  than  there  is  why 
the  discovery,  after  a  judgment  and  after  that 
judgment  has  passed  b^ond  the  control  of  the 
court,  that  one  of  the  jurors  was  disqualified, 
should  make  absolutely  void  the  verdict  and 
judgment.  It  is  only  one  of  those  cases  fr»> 
quently  occurring  in  the  administration  of  the 
law.  In  which  it  is  better  that  errors  not  pqinted 
out  at  the  proper  time  should  be  disregarded, 
than  that,  by  atteinpts  to  correct  them,  evils 
much  worse  should  follow  than  those  incident 
to  the  error.  Omnrs,  of  Leavenworth  *0o, 
V.  E^pen,  12  Ean.  531;  Venardv,  Gross,  SKan. 
248;  Cooper  v.  Reynolds,  77  U.  8.  10  Wall.  808 
"19:981];  Voorhees  ▼.  Sankqf  U.  A  85  U.  a 
0  Pet.  449  [9:490]. 
Thsjudiimenitfths  Circuit  Ootui  is  e^/krmsd. 
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Oorporation  may  loeats  mining  elaim» 

A  oorporatton  created  under  the  laws  of  one  of 
the  States  of  the  Union,  all  of  whose  members  are 
dtizeDS  of  the  United  States,  Is  oompeteotto  looate 
or  join  in  the  location  of  a  mining  olaim  upon  the 
public  lands  of  the  United  States,  In  like  manner 
as  individual  oitizenfl. 

[No.  288.] 
Argued  April »,  1889.    Decided  May  13, 1889. 

rr  EFiROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado,  to  review 
a  Judgment  sustaining  a  demurrer  to  the  com- 
plaint in  an  action  for  the  possession  of  an  un- 
divided half  interest  in  a  mining  claim.  R^ 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Hugh  Butler  and  wm.  A*  Ka«* 
ry  for  plaintiff  in  error. 

Messrs.  0.  8.  Thomas  andT.  H«  P«tt«r> 
•on  for  defendants  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  the  possession  of  an  un- 
divided half  interest  in  a  mining  claim  known 
as  the  Yallejo  lode,  in  the  minme  district  of 
Roaring  Forks,  in  the  County  of  ritkln,  Colo- 
rado. 

The  plaintiff  derives  whatever  interest  be 
possesses  by  purchase  and  conveyance  from 
the  Josephine  Mining  and  Prospecting  Compa- 
ny, a  corporation  organized  and  existuig  under 
the  laws  of  Colorado,  for  the  purpose  of  pros- 
pecting for  valuable  mineral  deposits  in  the 
public  domain  of  the  United  States  in  that  Sti^ 
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,The  Vallejo  lode  was  discovered  and  located 
1631]  by  that  companv  and  two  persons  named 
Charles  Miller  and  James  W.  McGee,  the  loca- 
tion being  in  their  ^int  name,  one  half  interest 
for  the  benefit  of  Miller  and  McGee  and  the  other 
half  for  the  benefit  of  the  members  of  the  corpo- 
ration. At  the  time  of  the  discovery  and  loca- 
tion nil  the  members  of  the  corporation  were 
citizens  of  the  United  States,  and  were  sever- 
ally and  individually  Qualified  and  competent 
to  enter  upon  the  pubuc  domain  and  acquire 
title  to  mineral  lands  upon  it  by  discovery  and 
location. 

The  complaint,  in  addition  to  these  facts, 
alleges  that  on  the  ilth  of  March,  1884,  the 
plain tifl  was  and  has  since  been  the  owner  of 
an  undivided  half  interest  in  the  mining  claim 
mentioned,  which  is  described  by  metes  and 
bounds  as  set  forth  in  the  original  location  cer- 
tificate, and  was  then  and  has  ever  since  been 
entitled  to  its  possession;  that  on  the  20tb  of 
October,  1884,  the  defendants  entered  upon 
ihe  premises  and  wrongfully  and  unlawfully 
excluded  the  plaintiff  therefrom,  and  have  ever 
since  thus  excluded  him,  to  his  damage  of  one 
thousand  dollars.  He  therefore  prays  judg- 
ment for  the  possession  of  an  unaivided  half 
interest  in  the  mining  claim  and  for  the  dam- 
age alleged. 

To  this  complaint,  the  material  facts  of  which 
are  set  forth  in  two  counts,  the  defendants  de- 
murred on  several  grounds,  tome  of  which  are 
mere  formal  objections,  but  one  of  which  is  as 
follows:  "Because  the  plaintiff  bases  his  title 
or  claim  of  ownership  to  an  undivided  one  half 
of  the  said  Vallejo  lode  minins  claim  upon  a  pur- 
obase  and  conveyance  from  uie  Josephine  Min- 
ing Ck>mpany,  a  locator  of  said  claim;  and  that 
said  company,  whether  a  corporation  or  part- 
nership, was  and  is  incapable  of  originally 
locating  a  mining  claim,  in  whole  or  In  part, 
under  the  statutes  of  the  United  States  or  of  the 
fitate  of  Colorado." 

After  argument  the  court  sustained  the  de- 
murrer, ana  entered  judgment  dismissing  the 
action,  with  costs  against  the  plaintiff,  who  has 
brought  the  case  here  on  a  writ  of  error. 

As  thus  appears,  the  sole  question  presented 
for  our  determination  is  whether  a  corporation 
created  under  the  laws  of  one  of  the  States  of 
the  Union,  all  of  whose  members  are  citizens 
[632]  of  the  United  States,  is  competent  to  locate 
or  join  in  the  location  of  a  mining  claim  upon 
the  public  lands  of  the  United  States,  in  like 
manner  as  individual  citizens.  The  question 
must,  of  course,  find  its  solution  in  the  enact- 
ments of  Con&^ress. 

Section  231d  of  the  Revised  Statutes  provides 
as  follows: 

"All  valuable  mineral  deposits  in  lands  be- 
longing to  the  United  States,  boi  h  surveved  and 
unsurveyed,  are  hereby  declared  to  be  free  and 
open  to  exploration  and  purchase,  and  the  lands 
in  which  the^r  are  found,  to  occupation  and 
purchase,  by  citizens  of  the  United  States  and 
those  who  have  declared  their  intenUon  to  be- 
come such,  under  regulations  prescribed  by 
law,  and  according  to  the  local  customs  or  rules 
of  miners  in  the  several  mining  districts,  so  far 
as  the  same  are  applicable  ana  not  inconsistent 
with  the  laws  of  the  United  States." 

It  will  be  observed  thatno  probibition  is  here 
made  against  citizens  of  the  United  States  unit- 
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ing  together  for  the  occupation  and  purchase 
of  public  lands  containing  "valuable  mineral 
deposits."  Nothing  is  said  of  partnerships  or 
associations  or  corporations;  It  is  to  citizens 
that  the  privilege  is  granted,  and  that  they  may 
unite  themselves  in  such  modes  in  all  other 
pursuits  was,  as  a  matter  of  course,  well  known 
to  those  who  framed  as  well  as  to  those  who 
passed  the  statute.  There  was  no  occasion  for 
special  reference  to  the  subject  to  give  sanction 
to  these  modes  of  uniting  means  to  explore  for 
mineral  deposits  and  to  develop  them  when  dis- 
covered. Many  brandies  of  mining,  and  those 
which  yield  the  largest  returns,  can  be  carried 
on  only  bv  deep  excavations  in  the  earth  and 
the  use  of  powerful  machinery,  requiring  ex- 
penditures generally  far  beyond  the  means  of 
sinele  individuals.  In  lode  mining  especially 
sucn  excavations  extend  in  most  cases  hun- 
dreds of  feet,  in  many  cases  thousands  of  feet, 
into  the  earth,  where,  for  successful  working, 
the  8team  engine  of  great  power  is  as  essent&l 
an  instrument  as  the  pick  and  the  shovel.  It 
was  expected,  of  course,  that  mining  would  con- 
tinue after  the  passage  of  the  Act  as  before.  No 
change  in  that  respect  is  needed  or  asked  for. 
The  oblect  of  the  Act  of  May  10,  1872,  from 
which  the  provisions  of  section  2819  were  carried 
into  the  Revised  Statutes,  was  "to  promote  the  [633] 
development  of  the  mining  reeources  of  the 
United  States."  It  is  so  expressed  in  iu  title, 
and  such  devdopment  is  sought  to  be  promoted 
by  indicating  the  manner  in  which  clainoM  to 
mines  can  bee8tabliahed,aDd  their  extent,and  bj 
offering  a  title  to  the  original  discoverer  or  lo- 
cator who  should  develop  the  mine  discovered 
and  located,  or  to  his  assigns. 

At  the  present  day,  nearly  all  enterprises 
for  the  prosecution  of  which  large  expenditures 
are  required,  are  conducted  by  corporations. 
They  occupy  in  such  cases  almost  all  branches 
of  industry,  and  prosecute  them  by  means  of 
the  united  capital  of  their  members  with  in- 
creased success.  In  many  States  thev  are 
formed  under  general  laws,  by  a  very  umple 
proceeding; — by  an  instrument  signed  by  the 
proposed  members  agreeing  to  thus  unite  them- 
selves, stating  their  number,  the  object  of  their 
incorporation,  the  proposed  capital,  the  number 
of  shares,  the  period  of  duration,  and  the  ofl9- 
cers  under  whose  direction  their  business  is  to 
be  conducted.  Such  a  document  being  ac- 
knowledged by  the  parties  and  filed  in  certain 
desiflmated  offices,  a  corporation  is  created.  The 
facility  with  which  they  may  be  thus  formed, 
and  the  convenience  of  thus  associating  a  num- 
ber of  persons  for  business,  have  led  to  an  encT^ 
mous  increase  of  their  number.  They  are  little 
more  than  ajB;pegation8  of  individuals  united 
for  some  legitimate  business,  acting  as  a  single 
body,  with  the  power  of  succession  in  its  mem- 
bers without  dissolution.  We  think,  therefore, 
that  it  would  be  a  forced  construction  of  the 
language  of  the  section  in  question,  if,  because 
no  special  reference  is  made  to  corporations, 
a  resort  to  that  mode  of  uniting  interests  bv 
different  citizens  was  to  be  deemed  prohibitea 
There  is  nothing  in  the  nature  of  the  grant  or 
privilege  conferred  which  would  impose  sudi 
a  limitation.  It  is  in  that  respect  unlike  grants 
of  land  for  homesteads  and  settlement,  indi- 
cating in  such  cases  that  the  grant  is  intended 
only  for  individual  dtizens, 
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The  development  of  the  miDeral  wealth  of 
the  couDtry  u  promoted,  instead  of  retarded, 
by  allowing  miners  thus  to  unite  their  means. 
This  is  evident  from  the  fact  that  to  soon  as 
iudividual  miners  find  the  necessity  of  obtain- 
[  634]  ing  powerful  machinery  to  develop  their  mines, 
a  corporation  is  formed  by  them;  and  it  is  well 
known  that  a  very  large  portion  of  the  patents 
for  mining  lands  has  been  issued  to  corpora- 
tions. 

If  we  turn  now  to  other  provisions  of  the  He- 
vised  Statutes  we  find  that  the  conclusion 
which  we  have  reached  is  Justified  by  their 
language.    Section  2821  provides  as  follows: 

"Proof  of  dtizenship,  under  this  chapter, 
may  consist,  in  the  case  of  an  individual,  of  his 
own  affidavit  thereof;  In  the  case  of  an  asso- 
ciation of  persons  unincorporated,  of  the  affi- 
davit of  their  authorized  agent,  made  on  his 
own  knowledge,  or  upon  information  and  be- 
lief; and  in  the  case  of  a  corporation  organized 
under  the  laws  of  the  United  States,  or  of  any 
State  or  Territory  thereof,  by  the  filing  of  a 
certified  copy  of  their  charter  or  certificate  of 
incorporation." 

Again,  section  2826,  in  stating  the  manner 
and  conditions  under  which  a  patent  for  a  min- 
ing claim  may  be  obtained,  provides  as  fol- 
lows: 

"  A  patent  for  any  land  claimed  and  located 
for  valuable  deposits  may  be  obtained  in  the 
followin|f  manner:  Any  person,  association,  or 
corporation  authorized  to  locate  a  claim  under 
this  chapter,  having  claimed  and  located  apiece 
of  land  for  such  purposes,  who  has  or  nave 
complied  with  the  terms  of  this  chapter,  may 
file  in  the  proper  land  office  an  application  for 
patent,  under  oath,  showing  such  compliance, " 
etc. 

It  will  be  thus  seen  that  the  statute  itself  as- 
sumes, what  one  would  naturally  infer  without 
reference  to  it,  that  citizens  of  the  United 
States  are  permitted  to  enjoy  the  privilege 
which  is  granted  to  them  in  their  individual 
capacity,  though  they  may  unite  themselves 
into  an  association  or  corporation. 

The  doctrine  is  well  established  that  rights 
with  respect  to  property  held  by  citizens  are 
not  lost  because  thev  unite  themselves  into 
corporate  bodies.  Thev  are  subsequently  as 
able  to  invoke  the  law  for  the  enforcement  of 
their  rights  as  previously,  the  courts  in  such 
cases  looking  through  the  name  in  order  to 

Erotect  those  whom  the  name  represents.    We 
ave  an  illustration  of  this,  as  applied  to  cor- 
porations, in  the  construction  given  to   the 
'      clause  of  the  Constitution  which  extends  the 
Judicial  power  of  the  United  States  to  contro- 
[635]   versies  between  citizens  of  the  States  and  aliens, 
and  between  citizens  of  different  States. 

In  Bank  of  the  United  States  v.  Deveavx,  9 
U.  S.  6  Cranch,  61,  87  [8:  88],  the  question 
arose  whether  a  corporation  composed  of  citi- 
zens of  one  State  could  sue  in  the  Circuit  Court 
of  the  United  States  a  citizen  of  another  State, 
and  it  was  answered  in  the  afiirmative.  In  de- 
ciding the  question,  thecourt,speakingby  CMrf 
Justice  Marshall,  said:  "However  true  tne  fact 
may  be,  that  the  tribunals  of  the  Slates  will  ad- 
minister justice  as  impartially  as  those  of  the 
nation,  to  parties  of  every  description,  it  is  not 
less  true  that  the  Constitution  itself  either  en- 
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tertains  apprehensions  on  this  subject,  or^iew* 
with  such  indulgence  the  possible  fears  and  ap- 
prehensions of  suitors  that  it  has  established 
national  tribunals  for  the  decision  of  contro- 
versies between  aliens  and  a  citizen,  or  between 
citizens  of  different  States.  Aliens,  or  citizens 
of  different  States,  are  not  less  susceptible  of 
these  apprehensions,  nor  can  they  be  supposed 
to  be  less  the  objects  of  constitutional  provi- 
sion, because  they  are  allowed  to  sue  by  a  cor- 
porate name.  That  name,  indeed,  cannot  bo 
an  alien  or  a  citizen;  but  the  persons  whom  it 
represents  may  be  the  one  or  the  other;  and  the 
controversy  is,  in  fact  and  in  law,  between 
those  persons  suing  In  their  corporate  character, 
by  their  corporate  name,  for  a  corporate  right, 
and  the  individual  against  whom  the  suit  may 
be  instituted.  Substantially  and  essen  (ially  the 
parties  in  such  a  case,  where  the  members  of 
the  corporation  are  aliens,  or  citizens  of  a  dif- 
ferent State  from  the  opposite  party,  como 
within  the  spirit  and  terms  of  the  Junsdiction 
conferred  by  the  Constitution  on  the  national 
tribunals.  Such  has  been  the  universal  under- 
standing on  the  sublect  Repeatedly  has  this 
court  decided  causes  between  a  corporation  and 
an  individual  without  feeling  a  doubt  respect- 
ingits  iurisdiction." 

The  doctrine  of  this  case  has  been  followed 
and  is  now  the  settled  law  in  the  courts  of  the 
United  States.  On  the  same  principle,  provi- 
sions of  law,  in  terms  applicable  to  persons, 
securing  to  them  the  enjoyment  of  their  property 
or  affording  means  for  its  protection,  are  held  to 
embrace  private  corporations.  The  construction 
given  to  the  6th  article  of  the  definitive  Treaty  1636) 
of  Peace  of  1788  between  Great  Britian  and  the 
United  States  illustrates  this.  (8  Stat,  at  L. 
88.)  That  article  provided  that  there  should 
be  "  no  future  confiscations  made,  nor  any  pro- 
secutions copimenced  against  any  person  or 
persons,  for  or  by  reason  of  the  part  which  be 
or  they  may  have  taken  in  the  present  war;  and 
that  no  person  shall,  on  that  account,  suffer 
any  future  loss  or  damage  either  in  his  person, 
litlerty,  or  property,"  An  English  corporation 
held  in  Vermont  certain  lands  granted  to  it  be- 
fore the  Revolution,  and  the  Legislature  of  that 
State  undertook  to  confiscate  them  and  give 
them  to  the  town  where  they  were  situated. 
The  English  corporation  claimed  the  benefit  of 
this  article,  and  recovered  the  property,  against 
the  contenUon  that  the  treaty  applied  only  to  nat- 
ural persons,and  could  not  embrace  corporations 
because  they  were  not  persons  who  could  take 
part  in  the  war,  or  could  be  considered  British 
subjects,  this  court,  speaking  by  Mr.  Justies 
Washington,  observing  that  the  argument  pro- 
ceeded upon  an  incorrect  view  of  the  subject^ 
and  referring  to  the  case  of  the  Bank  q^ths 
United  States  ▼.  Deveaux,  to  show  that  the 
court,  when  necessary,  wiU  look  beyond  the 
name  of  a  corporation  to  the  individuals  whom 
it  represents.  Society  for  the  Prcpagation  tf 
the  Gospel  v.  New  Ha/ten,  21  U,  8.  8  Wheat, 
464,  491  rS:  663].  Many  other  illustrations  of 
the  doctnne  might  be  cited. 

We  are  of  opmion  that  the  same  rule  of  con- 
struction should  control  in  this  case,  and  that» 
in  accoidance  with  it,  section  2819  of  the  Re- 
vised Statutes  must  be  held  not  to  preclude  a 
private  corporation  formed  under  the  laws  of 
a  State,  whose  members  are  citizens  of  the 

180  r. & 
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PiOKABD  T.  East  Tbnnbbsbe,  Va.  &  Ga.  R.  Co. 
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Uniled  States,  from  location  a  miniDg  claim  on 
the  pablic  lands  of  the  United  States.  There 
may  be  some  question  raised  as  to  the  extent  of 
a  claim  which  a  corporation  may  be  permitted 
to  locate  as  an  original  discoverer.  It  may 
perhaps  be  treated  as  one  person  and  entitled 
to  locate  only  to  the  extent  permitted  to  a  single 
individual.  That  question,  however,  is  not 
before  us  and  does  not  call  for  an  expression  of 
opinion. 

The  objection  to  this  construction  arising 
from  the  fact  that  the  section  gives  force,  in 
the  location  of  claims,  to  the  rules  and  customs 
of  miners,  so  far  as  applicable,  when  not  in 
conflict  with  the  laws  of  the  United  States, 
docs  not  strike  us  as  of  great  weight.  A  cor- 
poration interested  in  mining  may  be  repre- 
sented by  an  officer  or  agent,  at  any  meeting  of 
miners  called  together  to  frame  such  rules  and 
regulations  in  their  mining  district.  Corpora- 
tions engaged  in  other  business  are  constantly 
represented  in  this  way,  at  meetings  called  in 
relation  to  matters  in  which  they  are  interested. 
There  is  nothing  in  the  nature  of  mining  to 
prevent  such  a  representation  of  a  corporation, 
when  rules  to  control  the  acquisition  and  de- 
velopment of  mines  are  to  be  considered  and 
settled. 

It  follows  thai  the  judgment  of  the  Court  be- 
low must  be  reversed,  and  the  cause  remanded, 
with  directions  to  oterrtUe  the  demurrer  of  the 
defendants,  and  to  take  further  proceedings  in 
accordance  with  this  opinion. 


1637]    P.  P.  PICKARD,  Comptroller  of  the  State 

OF  Tenmebseb,  Appt, 

THE  EAST  TENNESSEE.  VIHGINIA 
AND  GEORGIA  RAILROAD  COM- 
PANT. 

<See  8. 0.  Beporter's  ed.  687-648.) 

Immunityfrom  taxation— a  personal  privilege — 
not  transferable — wiU  not  pass  by  sale  of  rail- 
road and  franchises — not  a  franchise. 

1.  Immunity  from  taxation  is  not  In  itself  trans- 
*©rable. 

'  2.  Immunity  from  taxation  may  be  granted;  but 
tt  must  be  considered  as  a  personal  privilege  not 
extending  beyond  the  immediate  grantee,  unless 
otherwise  so  declared  in  express  terms. 

8.  It  will  not  pass  merely  oy  a  conveyance  of  the 

Sroperty  and  franchises  of  a  railroad  company  un- 
er  a  decree  to  enforce  a  Uen,  although  such  com- 
pany may  bold  its  property  exempt  from  tazation. 
4.  Immunity  from  taxation  is  not  a  franchise  of 
a  railroad  company  which  may  be  transferred,  but 
Is  incapable  of  transfer  without  express  statutory 
direction. 

[No.  246.] 
Argued  April  JS,  1889.    Decided  Map  IS,  1889, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Middle  District 
of  Tennessee*  enjoining  the  collection  of  cer- 
tain taxes,  assessed  against  a  railroad  company. 
Reversed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  G.  W.  Pickle*  AttyQen.  of  Ten- 

Note.— As  to  exemption  from  taxation;  whether 
a  contract  or  not;  not  Implied;  perHonal  priviloM-c, 
See  note  to  Tucker  v.  Ferguson,  80  U.  S.,  22  L.  ed.  805. 
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nessee,  A.  8.  Marks  and  Vertrees  dtVertrees,  for 

appellant: 
Immunity  from  taxation  is  not  a  "privilege.'* 
Wilson  V.  Qaines,  9  Baxt  (M6;  Mem^is  d  0. 

R.  Co.  V.  Qaines,  8  Tenn.  Ch.  604;  Miss,  d  T. 

B.  Co.  ▼.  State,  cited  in  9  Baxt.  649;  NasJiville, 

C.  d  St.  L.R  Co.  V.  Marion  Co.  7  Lea,  665; 
Chesapeake  d  0.  B.  Co.  ▼.  Maier,  114  U.  8. 
176  (29:  121). 

This  immunity  from  taxation  never  passed 
to  any  subsequent  purchaser  or  owner  of  the 
road. 

Tennessee  Bond  Cases,  114  F.  8.  663  (29:  281); 
East  Tennessee,  V.  d  O.  B.  Co.  v.  Hamblen  Co. 
102  U.  S.  273  (26:  162);  Memphis  d  C.  B.  Co  v. 
Gaines,  97  U.  8. 712  (24:  1095);  Enoxville  d  0. 
B.  Co.  ▼.  Eicks,  9  Baxt.  442;  Morgan  v.  La.  93 
U.  8.  217  (28:  860);  State  ▼.  NasIiviUe,  0.  d 
St.  L.  B.  (k).  12  Lea,  684. 

An  exemntion  from  taxation  is  a  personal 
privilege  or  the  corporation  and  perishes  with 

Memphis  d  L.  B.  B.  Co.  v.  Berry,  112  U.  S. 
617  (28:  840);  Louisville  dN.BCo.  v.  Palmes. 
109  U.  S.  244  (27:  922);  Wilson  v.  Qaines,  1^ 
U.  8.  417  (26:  401);  Chicago,  B.  d  E.  0.  B.  v. 
Quffey,  120  U.  8.  575  (80:  784). 

All  legislative  exemptions  since  1870  are  un- 
constitutional under  the  Tennessee  Constitution 
of  1870. 

Louiscille  d  N.  B.  Co.  v.  Palmes,  109  U.  8. 
244  (27:  922);  St.  Louis,  L  M.  d  S.  B.  Co.  v. 
Berry,  118  U.  8.  465  (28:  1055);  Burgess  v.  Se- 
ligman,  107  U.  8.  83  (27:  865);  Budier  v.  Che- 
shire B.  Co.  125  U.  8.  584(31:  799);  Vieksburg, 
S.  dP.  R  Co.  V.  Dennis,  116  U.  8.  667  (29: 
771). 

Mr.  Wm.  M*  Baxter*  for  appellee: 

The  exemption  being  property  already  In  ex- 
istence, and  being  one  of  the  "privileges"  of 
the  railroad  company  which  would  give  value 
to  its  railroad  in  the  hands  of  a  subsequent 
owner,  the  Legislature  had  the  right  to  provide 
for  a  sale  of  the  railroad  with  the  incident  at- 
tached. The  property  was  already  exempt, 
and  it  was  merely  to  retain  that  quality  after 
sale  as  before. 

24  Fed.  Rep.  616,  620-624;  Enoxvitte  d  0. 

B.  Co.  V.  Eicks,  9  Baxt  442;  State  v.  Nashville, 

C.  dSt.  L.  B.  Co.  12  Lea,  584;  S.  G.  2  Pickle, 
440;  Tenn  v.  WJiiiworth,  117  U.  8.  145  (29: 
885),  and  cases  cited. 

This  court  will  follow  the  decision  of  the 
state  court  upon  question  of  what  was  sold  and 
transferred  by  decrees  in  cases  of  State  v.  Edge- 
field d  E.B.  Ch.  6  Lea,  8£3;  Burgess  v.  Seligman, 
107  U.  8.  33-34  (27:  865);  Lom'stille  d  K  B. 
Co.  V.  Palmes,  109  U.  S.  255-256  (27:  926); 
Bueher  v.  Clusldre  B.  Co.  126  U.  8.  682-583 
(81:  798). 

There  is  no  res  judicata.  The  cause  of  ac- 
tion is  not  the  same  as  in  the  cases  of  East  Tenn,, 
V.  d  Q.  B.  Co.  V.  Hamblen  Co.  102  U.  S.  278  (26: 
152);  89  Am.  Dec.  313;  Thompson  v.  Bobcrts,  65 
U.  8.  24  How.  233  (16:  648);  50  Am.  Dec.  680; 
liusseU  V.  Piace,  94  U.  8.  606  (24:  214);  60  Am. 
Doc.  515;meholY.Levy,'72V.S.  5Wall. 433(18: 
51)0);  Be  Eotcard,  76  U.  8. 9  Wall.  175  (19:  634); 
Mutual  Ben.  L.  Ins.  Co.  v.  Tisdale,  91 U.  8. 241 
(03:  310);  Humes  v.  Scruggs,  9i  U.  8.  22(24: 
51);  Sessions  v.  Johnson,  95  U.  8.  347  (24:  596) 
Morgan  Co.  v.  Allen,  103  U.  8.  498  (26:  498); 
Hale  v.  Finch,  104  U.  8.  261  (26:  782). 
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Supreme  Coubt  op  the  United  States. 


Oct.  Tebm; 


1 638]  ^r.  Justice  Field  delivered  the  oplDion  of 
the  cotirt: 

This  is  a  suit  to  enjoin  the  collection  of  cer- 
tain taxes  for  the  years  1888  and  1884,  assessed 
by  the  Board  of  Railroad  Tax  Assessors  of  Ten 
nessee  against  the  property  of  the  complainant, 
the  East  Tennessee,  Virginia  and  Georgia  Rail- 
road Company.  The  property  formerly  be- 
longed to  the  Cincinnati,  Cuml)erland  Gap  and 
Ciiarleston  Railroad  Company;  and  the  claim 
asserted  by  the  bill  is  that  the  property,  whilst 
held  by  that  company,  was  exempt  from  taxa- 
tioD.  and  that  such  exemption  has  accompanied 
it  in  its  transfer  to  the  complainant.  That 
company  was  incorporated  by  an  Act  of  the 
Legislature  of  Tennessee,  passed  November  18. 
1853.  Among  other  things  the  Act  provided 
that  whenever  the  company  should  have  com- 
pleted its  road  from  Cumberland  Gap  to  the 
£ast  Tennessee  and  Virginia  Railroaa,  or  to 
the  southern  boundary  line  of  the  State,  it 
should  '"have  all  the  rights  and  privileges"  con- 
ferred by  its  charter  for  a  perioa  of  ninety-nine 
years.  (Acts  of  Tenn.  1858-4,  chap.  801,  8  6.) 
It  also  declared  that  the  company  should  be 
vcsted,except  as  otherwise  provided  by  its  char- 
ter, with  "all  the  rights,  powers  and  privileges, 
and  subject  to  all  the  restrictions  and  liabilities, 
of  the  Nashville  and  Louisville  Railroad  Com- 
pany." An  Act  was  passed  by  the  Legislature 
of  Tennessee  on  the  9th  of  February,  1850,  to 
incorporate  a  company  under  this  last  name, 
which  amon^  other  things  declar^  "  that  the 
capital  stock  in  the  said  company,  the  dividends 
thereon,  and  the  roads  and  fixtures,  depots, 
workshops,  warehouses,  and  vehicles  of  trans- 
portation belonging  to  the  said  company  shall 
be  forever  exempt  from  taxation  in  each  and 
every  of  the  said  States  of  Tennessee  and  Ken- 
tucky, and  it  shall  not  be  lawful  for  cither  of 

[680]  the  said  States,  or  any  corporate  or  municipal, 
police  or  other  authority  thereof,  or  of  any 
town,  city,  county  or  district  thereof,  to  im- 
pose any  tax  on  such  stock  or  dividends,  prop- 
erty or  estate."  (Acts  of  Tenn.  1849-450,  chap. 
70,  §  40.) 

It  does  not  appear  that  any  organization  of 
this  company  was  ever  perfected.  It  is  stated 
by  counsel  that  none  ever  took  place;  and  it 
would  seem  that  such  was  the  conclusion  of 
this  court  in  Qoodlett  v.  Lovisvitte  dk  N.K  Co, 
122  U.  S.  891,  406  [80:  1280,  1232]. 

Assuming,  however,  that  its  organization  was 
perfected,  its  rights,  powers  and  privileges  were 
subject  to  the  restrictions  specined  in  the  Act, 
and  one  of  these  was  that  the  Act  should  "be- 
come a  law  whenever  the  State  of  Kentucky 
may  enact  the  same  for  the  same  purpose,  with 
audi  modifications  and  amendments"  as  she 
may  deem  right,  not  inconsistent  with  its  pro- 
yisions.  By  this  restriction  we  tmderstand  that 
the  Act  was  not  to  take  effect  until  re-enacted 
bjr  Kentucky,  with  such  modifications  as  she 
might  suggest,  not  inconsistent  with  it.  It  is 
conceded  that  Kentuclnr  never  passed  anjr  such 
Act  as  here  mentioneo.  We  are  of  opinion, 
therefore,  that  we  may  properly  omit  from 
consideration  the  Act  of  February  9,  1850,  to 
incorp)orate  the  Nashyille  and  Louisville  Rail- 
road Company,  and  the  attempt  to  invest  the 
Cincinnati,  Cumberland  Gap  and  Charleston 
Railroad  Company  with  its  "rights,  powers  and 
privileges,"     If  this  construction  oe  correct, 
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the  Nashville  and  Louisville  Railroad  Corap»- 
ny  never  acquired  under  that  Act  any  rights, 
powers  or  privileges,  those  designated  in  its 
charter  being  subject  to  restrictions,  which 
were  not  complied  with;  and,  therefore,  what* 
ever  right  the  Cincinnati,  Cumberland  Gap 
and  Charleston  Company  possessed,  to  bavo 
its  property  exempted  from  taxation,  must  be 
found  independently  of  the  provision  referring 
to  and  granting  the  exemption  contained  in  the 
charter  of  the  Nashville  and  Louisville  Rail* 
load  Company.  There  is  no  such  exemption 
from  taxation  in  its  own  charter.  It  is,  bow- 
ever,  contended  that  provisions  in  an  Act  of 
the  Legislature  of  the  State,  chartering  the 
Lexington  and  Knoxville  Railroad  Company, 
passea  on  the  22d  of  December,  1853,  had  the 
effect  of  extending  such  exemption  to  the  prop-  [•^OJ 
erty  of  the  Cincinnati,  Cumberland  Gap  and 
Charleston  Railroad  Company,  inasmuch  as  it 
invests  that  company  with  the  "rights,  powers 
and  privileges"  "of  the  East  Tennessee  and  Vir- 
ginia Railroad  Company."  (AcU  of  Tenn, 
1858-4.  chap.  825,  §  6.)  The  Act  incorporat- 
ing this  last  compan}^  declared  that  its  capital 
stock  should  be  forever  exempt  from  taxation, 
and  that  its  road,  "vrith  all  its  fixtures  and 
appurtenances,  including  workshops,  ware- 
houses, and  vehicles  of  transportation,"  should 
be  exempt  from  taxation  for  the  period  of 
twenty  years  from  the  completion  of  its  road, 
and  no  longer,  and  that  the  road  should  be 
commenced  within  five  years  after  the  passage 
of  the  Act,  and  be  finished  within  ten  years 
thereafter,  otherwise  the  charter  should  be  void. 
(Acts  of  Tenn.  1847-^,  chap.  120,  §  80,  31.) 

The  answer  avers  that  the  road  has  never 
been  completed,  wod  no  proof  was  offered  to 
refute  this  averment.  The  burden  of  proof  to 
show  the  completion  was  upon  the  complain- 
ant, for  until  then  Uie  exemption  claimed  could 
have  no  existence  even  while  the  property  re- 
mained in  the  possession  of  the  Cincinnati^ 
Cumberland  Gap  and  Charleston  Railroad  Com- 
pany. 

Assuming,  however,  that  we  are  mistaken  in 
the  construction  given  as  to  the  effect  of  the 
provisions  in  the  charters  of  the  two  com- 
panies,  the  Nashville  and  Louisville  Railroad 
Company  and  the  East  Tennessee  and  Virginia 
Railroad  Company,  and  that  the  references  to 
those  companies  are  to  be  construed  as  em- 
bodying all  "  the  rights,  powers  and  privileges  *• 
which  it  was  intended  the  Nashville  and  Louis- 
ville Railroad  Company  should  possess  if  the 
Act  creating  its  charter  had  been  re-enacted  by 
Kentucky,  and  which  it  was  intended  the  East 
Tennessee  and  Virginia  Railroad  Company 
should  possess  after  the  completion  of  its  rond^ 
our  conclusion  upon  the  questions  involvca 
would  not  be  affected.  It  is  conceded  that  the 
property  of  the  company  passed  upon  sales  and 
conveyances  made  under  a  decree  rendered  in 
a  suit  against  the  company  commenced  by  the 
State  of  Tennessee,  to  parties  who  have  since 
conveyed  the  same  to  the  complainant.  That 
suit  was  brought  to  enforce  a  statutory  Hen  re- 
served by  the  State  as  security  for  the  loan  of  [641] 
her  bonds  issued  to  the  company,  and  the  sale 
made  under  the  decree  and  confirmed  was  of 
the  "  property  and  franchises"  of  the  railroad 
company. 

By  this  sale  and  the  conveyance  which  fol- 
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k)wed,  immanity  from  taxation  did  DOt  pass. 
8acb  immuoity  to  not  in  itself  transferable.  It 
Las  been  held»  and  tbe  doctrine  bas  been  so 
often  repeated  tbat  it  is  no  longer  an  open 
question,  tbat  tbe  Legislature  of  a  State  may 
exempt  tbe  property  of  particular  persons  or 
corporations  from  taxation,  eitber  for  a  limited 
period  or  perpetually;  but  to  Justify  tbe  con- 
<dusion  tbat  sucb  exemption  is  granted,  it  must 
appear  by  language  so  clear  and  unmistakable 
as  to  leave  no  doubt  of  tbe  purpose  of  tbe  Leg- 
islature. Tbe  power  of  taxation  is  one  of  tbe 
bigbest  attributes  of  sovereignty,  and  tbe  sus- 
pension of  its  exercise  as  to  any  persons  or 
property  is  not  a  matter  to  be  presumed  or 
iuferrea.  It  must  be  declared  or  it  will  not  be 
deemed  to  exist  If  tbe  Le^slature  can  lay 
aside  a  power  devolved  upon  it  for  tbe  good  of 
tbe  wbole  people  of  tbe  State  for  tbe  benefit  of 
m  private  party,  it  must  speak  in  sucb  unmis- 
takable terms  tbat  tbey  will  not  admit  of  any 
reasonable  construction  consistent  witb  tbe  res- 
ervation of  tbe  power.  The  Detatcare  Railroad 
Tax,  85  U.  S.  18  Wall.  206.  226  [21:  888,  894]. 
Yielding  to  tbe  doctrine  tbat  immunity  from 
taxation  may  be  granted,  tbat  point  being  al- 
ready adjudged,  it  must  be  considered  as  a  per- 
aonaJ  privilege  not  extending  beyond  tbe  imme- 
diate grantee,  unless  otberwise  so  declared  in 
express  terms.  Tbe  same  considerations  wbicb 
caU  for  dear  and  unambiguous  language  to  jus- 
tify tbe  conclusion  tbat  immunity  from  taxation 
bas  been  granted  in  any  instance,  must  re- 
quire similar  distinctness  of  expression  before 
tbe  immunity  will  be  extended  to  otbers  tban 
tbe  original  grantee.  It  will  not  pass  merely 
by  a  conveyance  of  tbe  property  and  f mncbiscs 
of  a  railroad  company,  altbougb  sucb  com- 
pany may  bold  its  property  exenipt  from  tax- 
ation. As  we  said  In  Morgan  v.  Ijouisiana,  98 
U.  8.  217.  223  [28:  860, 861]:  "  Tbe  francbises 
of  a  railroad  corporation  are  rigbts  or  privil^es 
wbicb  are  essential  to  tbe  operation  of  the  cor- 
poration, and  witbout  wbicb  its  road  and 
works  would  be  of  little  value,  sucb  as  tbe 
francbise  to  run  cars,  to  take  tolls,  to  appro- 
priate eartb  and  gravel  for  tbe  bed  of  its  road, 
or  water  for  its  engines,  and  tbe  like.  Tbey 
are  positive  rigbts  or  privileges,  witbout  tbe 
possession  of  wbicb  tbe  road  of  the  company 
could  not  be  successfully  worked.  Immunity 
from  taxation  is  not  one  of  them.  Tbe  former 
may  be  conveyed  to  a  purchaser  of  tbe  road  as 

rrt  of  tbe  property  of  tbe  company;  tbe  latter 
personal,  and  incapable  of  transfer  witbout 
express  statutory  direction." 

It  is  true  there  are  some  cases  where  tbe  term 
"privileges"  bas  been  held  to  tndude  immu- 
nity from  taxation,  but  that  baa  generally  been 
where  other  provisions  of  the  Act  have  given 
sucb  meaning  to  it  Tbe  later  and,  we  think, 
tbe  better  opinion  is  that  unless  other  pro- 
visions remove  all  doubt  of  tbe  intention  of  the 
legislature  to  include  the  immunity  in  the 
term  '*  privileges,"  it  will  not  be  so  construed. 
It  can  nave  its  full  force  by  oontining  It  to 
other  grants  to  the  corporation. 

Tbe  case  of  Railroad  Company  ▼.  Eamblen 
(kmnt^,  103  U.  8.  278  [26:  152],  was,  witb  the 
exception  of  one  particular,  substantially  like 
the  one  before  us.  Tbe  claim  of  exemption 
founded  upon  the  Act  of  December  22, 1853, 
referring  to  the  charter  of  the  East  Tennessee 
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and  Virginia  Railroad  Company,  was  not  there 
relied  upon.  R^iance  was,  however,  placed 
upon  tbe  Act  chartering  tJie  Nashville  and 
lK>uisvi1le  Railroad  Company  as  exempting  tbe 
property  of  tbe  Cincinnati,  Cumberland  Gap 
and  Charleston  Railroad  Company  from  taxa- 
V'on.  Tbe  court  held  that  immunity  from  tax- 
ation did  not  pass  to  the  purchaser  upon  tbe 
sale  of  tbe  property  under  the  decree  ren- 
dered in  the  suit  brought  by  the  State  agidnst 
the  company. 

The  decree  below  muet  thertfore  be  reversed  and 
the  eauee  remanded  with  directions  to  dismiss 
the  bill,  and  it  is  so  ordered. 


JARED  E.  REDFIELD,  Plff.  in  Err..       [623] 

V. 

WILLIAM  P.  PARKS  bt  au 

(See  8.  0.  Reporter's  ed.  fl8»-(BS.) 

Imufficient  record — certiorari  tobring up  papers 
omitted  from  the  record, 

L  No  case  will  be  heard  in  this  court  until  a  oom- 
plete  record  is  iUed.  The  complaint  and  answers 
are  necessary  to  such  heorinfir*  and,  unless  the  rec- 
ord contains  tbem«  the  case  cannot  l>e  beard. 

2.  Wbere  more  than  three  years  have  elapsed 
since  the  transcript  of  the  record  was  filed  in  this 
court,  and  defendiants  in  error  have  not  moved  to 
dismiss  the  case  for  a  failure  to  comply  with  the 
rules,  and  the  case  has  been  submitted  to  this  court 
on  both  sides,  on  tbe  merits,  a  writ  of  certiorari 
may  issue  on  the  application  of  the  plaintiif  in  er- 
ror to  brinffinto  this  court  the  papers  omitted  from 
the  transcript. 

[No.  247.1 
Argued  April  12,  1889,  Decided  May  IS,  1889. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas, 
to  review  a  judgment  dismissing  m  complaint 
in  an  ejectment  suit 

Certiorari  ordered  to  bring  up  papers  omitted 
from  the  transcript. 

The  facts  are  stated  in  tbe  opinion. 
Mr,  S.  F.  Clark  for  plaintiff  in  error. 
Mr,  D.  W*  Jones  for  defendants  in  error. 

Mr,  Justice  Blatchford  delivered  tbe  opin- 
ion of  tbe  court: 

This  is  a  writ  of  error  to  tbe  Circuit  Court  of 
the  United  States  for  tbe  Eastern  District  of 
Arkansas,  in  an  ejectment  suit  brought  in  tbat    [6S4] 
court  by  Jared  E.  Redficld  against  William  P. 
Parks  and  other  defendants,  in  which  a 
mcnt  was  rendered  on  tbe  28th  of  April,  11 
dismissing  tbe  complaint  on  tbe  merits.    Tbe 
plaintiff  bas  brought  tbe  writ  of  error. 

The  suit  appears  to  have  been  commenced  on 
April  11.  1882.  It  appears  from  the  transcript 
of  the  record  filed  in  this  court  that  a  com- 
plaint and  several  answers  were  filed,  and  sun- 
dry exceptions,  and  that  the  case  was  tried  by 
the  court  on  the  written  waiver  of  a  jury,  and 
that  tbe  court,  having  heard  the  evidence  of 
both  parties,  found  the  issues  for  the  defend- 
ants. There  is  a  bill  of  exceptions,  wbicb  flndf 
certain  facts  specially  and  certain  conclusion! 
of  law  in  favor  of  tbe  defendants,  and  contains 

Not*.— See  note  to  Clarlc  v.  Hackett,  M  IT.  8.,  17 
L.  ed.  00,  forprecedcnts  and  authorities  upon  C£a- 
TionABi  fn  united  SiaXcs  Qowris, 
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exceptions  by  the  plaintiff  to  those  conclusions, 
and  prayers  to  the  court  by  <he  plaintiff  to 
find  certain  conclusions  of  law,  ana  a  refusal 
by  the  court  so  to  find,  and  exceptions  by  the 
plaintiff  to  such  refusal. 

We  find  it  impossible,  under  our  rules,  to 
hear  the  case  as  it  stands.  The  pleadings  re- 
ferred to  in  the  transcript  of  the  record  are  not 
set  forth.  Rule  8,  subdivision  1,  provides  as 
follows:  **1.  The  clerk  of  the  court  to  which 
any  writ  of  error  may  be  directed  shall  make 
return  of  the  same,  by  transmitting  a  true  copy 
of  the  record  and  of  the  assignment  of  errors, 
and  of  all  proceedings  in  the  case,  under  his 
hand  and  the  seal  of  tbe  court."  Ruled,  sub- 
division 8,  provides  as  follows:  *'3.  No  case 
will  be  heard  until  a  complete  record  contain- 
ing in  itself,  and  not  by  reference,  all  the 
papers,  exhibits,  depositions,  and  other  pro- 
ceedings, which  are  necessary  to  the  hearing 
in  this  court,  shall  be  filed." 

The  transcript  of  the  record  was  filed  in  this 
court  on  April  5, 1886.  The  certificate  of  the 
clerk  of  the  circuit  court  to  the  transcript  is 
dated  March  8, 1886,  and  does  not  comply  with 
Rule  8,  subdivision  1,  for  it  only  certifies  "that 
the  foregoing  writing,  annexed  to  this  certifi- 
cate, is  a  tarue,  correct,  and  compared  copy  of 
the  original  remaining  of  record  in  my  office." 
It  does  not  say,  as  required  by  the  rule,  that 
the  annexed  papers  are  *'a  true  copy  of  the  rec- 
ord, and  of  tbe  assignment  of  errors,  and  of 
[625]  all  proceedings  in  the  case."  It  is  quite  appar- 
ent tbat  there  are  papers  of  record  in  the  court 
below,  a  copy  of  which  ought  to  form  part 
of  the  transcript.  Tbe  complaint  and  answers 
are  necessary  to  the  hearing  in  this  court,  and 
unless  a  record  contaiuing  them  is  filed  here 
the  case  cannot  be  heard. 

As  was  said  in  Umon  Pae.  R.  Co,  v.  Stewart ^ 
95  U.  S.  279,  284  [24:431,  432].  it  is  the  duty 
of  the  party  who  takes  a  writ  of  error  **to  see 
to  it  that  the  record  is  properlypresented  here." 

In  Kcene  v.  mniiaker,  88  U.  S.  18  Pet.  459 
[10:246],  the  circuit  court  had  given  a  judg- 
ment for  the  defendants,  on  an  agreed  case,  and 
the  record  sent  here,  on  a  writ  of  error,  con- 
tained only  the  agreed  statement  of  facts  and 
the  judgment  of  me  circuit  court,  with  the  pe- 
tition for  tbe  writ  of  error  and  its  allowance. 
At  tbat  time  the  11th  rule  of  the  court  was  like 
the  present  Rule  8,  subdivision  1,  and  the  81st 
rule  was  like  the  present  Rule  8,  subdivision  8. 
In  view  of  those  rules,  and  because  the  record 
did  not  contain  any  of  the  proceedings  in  the 
court  below,  this  court  dismissed  the  case. 

The  same  thin^  was  done  in  Oartis  v.  Petit' 
pain,  59  U.  S.  18  How.  109  [15:280],  where  the 
certified  record  consisted  of  an  agreed  statement 
of  facts  and  a  judgment. 

While  the  court  has  undoubtedly  the  power 
to  dismiss  the  case  as  for  want  of  prosecution 
by  tbe  plaintiff  in  error,  because  of  his  failure 
to  see  that  a  proper  return  was  filed,  yet,  as  the 
transcript  was  nled  here  on  the  5th  of  April, 
1886,  and  more  than  three  years  have  elapsed 
without  tbe  making  of  a  motion  by  the  defend- 
ants in  error  to  dismiss  the  case  because  of  a 
failure  to  comply  with  the  rules,  and  the  case 
has  been  submitted  to  us  on  printed  briefs  filed 
on  both  sides,  on  the  merits,  we  think  that  the 
plaintiff  in  error  ought  to  have  leave  to  sue  out 
a  writ  of  certiorari,  to  bring  into  this  court  the 
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papers  omitted  from  the  transcript  Fc»r  this 
purpose  a  certiorari  may,  on  his  application  to 
the  derk^  issue,  returnable  at  the  next  term. 


FRANK  B.  ANDRUS,  Plff.  in  Err,, 

V, 

THE  ST.  LOXnS   SMELTING   AND    RE- 
FINING  COMPANY. 

(See  8.  C.  Reporter's  ed.  MB-M9.) 

Obvious  defect— counant  for  quiet  possesHon — 
when  broken—tortious  pouesiionr—faUe  repre- 
sentations on  sale  of  land-representations  a» 
to  title-'toJien  merged  in  covenants. 

1.  Tbe  law  docs  not  afford  relief  to  one  who  sttf> 
fers  by  not  usinflr  the  ordinary  means  of  informa- 
tion, whether  his  oegleot  be  attributable  to  indif- 
ference or  credulity. 

2.  The  covenant  for  quiet  poflsession,  in  a  deed, 
merges  all  previous  representations  as  to  the  poa- 
iession,  and  limits  the  liability  growinfir  out  of  tbenu 

8.  If  the  occupant  tiolds  by  a  paramount  title,  and 
thus  lawfully  excludes  the  purchaser  from  poaoo^ 
sion,  such  covenant  is  broken. 

4.  If  the  occupation  is  without  rlffht,  the  remedy 
of  the  purchaser  in  such  case  is  to  dispossess  the  in- 
truder. His  occupation  does  not  consatute  a  breaob 
of  the  covenant. 

6.  An  action  may  be  maintained  for  false  repr»> 
sentations,  upon  the  sale  of  real  property,  relating 
to  matters  collateral  to  the  title  and  right  of  pos- 
session, such  as  the  location,  quantity,  quality  and 
condition  of  tbe  land,  the  privileges  connected 
with  it,  or  the  rents  and  proflm  derived  therefrom. 

0.  Representations  by  the  vendor  as  to  his  having 
title  to  the  premises  sold  may  also  be  tbe  ground  ox 
action,  where  he  is  not  in  possession  and  has  nei^cr 
color  nor  claim  of  title,  under  any  instrument  pur- 
porting to  convey  the  premiaea,  or  any  judgment 
establishing  his  right  to  them. 

7.  But  where  tbe  vendor,  holding  in  good  fattb« 
under  an  instrument  purporting  to  transfer  the 
premises  to  him,  or  undior  a  judicial  determination 
of  a  olaim  to  them  in  his  favor,  executes  a  convey- 
ance to  the  purchaser,  with  a  warranty  of  title  and 
a  covenant  for  peaceable  possession,  iiis  prevlout 
representations  as  to  the  validity  of  his  title  or  his 
right  of  possession,  are  mere  expressions  of  confi- 
dence in  his  title,  and  are  merged  in  the  warranty 
and  covenant,  which  determine  the  extent  of  hia 
UabiUty.  • 

[Na  280.] 

SubmiUed  Aprti  17, 1889.  Bedded  May  IS,  1889. 

IN  ERROR  to  the  Clrcait  Oourt  of  the  United 
Statea  for  the  District  of  Colorado,  to  review 
a  judgment  dismissing,  on  demurrer  to  tiie  com- 
plaint, an  action  for  fraud  and  deceit  Affirmed^ 

Statement  by  Mr,  Justice  Fields 

On  the  27th  of  March,  1879,  the  phdntiff  be- 
low, a  citizen  of  Colorado,  purchased  for  the 
consideration  of  $876  a  lot  or  parcel  of  land  in 
the  Town  of  Leadville,  Colorado,  described  in 
the  complaint,  and  took  a  conveyance  of  it 
from  the  defendant,  the  St.  Louis  Smelting  and 
Refinine  Company,  a  corporation  createcf  un- 
der the  bws  of  Missouri.  The  deed  of  convey* 
ance  contained  covenants  that  the  plaintiff  wa« 
seised  of  an  estate  in  fee  dmple  of  the  premises; 
that  they  were  clear  of  all  liens  and  incum- 
brances; and  that  it  would  warrant  and  defend 
the  grantee  in  their  peaceable  possession  against 
all  persons  lawfully  claiming  the  same  or  anj 
part  thereof. 

NOTK.— For  note  on  Covenant  of  MMii*  Mhem 
broken,  etc,  see  49  U.  S.  12  L.ed.  USl 
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The  complfttat  alle^,  with  much  repetition 
and  unneoessnry  Terbiage,  that  prior  to  Uie  pur- 
chase of  the  land,  and  pending  negotiations  for 
it,  the  oiQcers,  agents,  and  attorneva  of  the  de- 
fendant represented  to  him  that  the  company 
had  secured  the  actual  possession  of  the  prem- 
ises and  obtained  a  release  from  all  other  par- 
ties claiming  or  pretending  to  claim  the  right 
of  possession;  that  it  would  execute  to  him  a 
good  and  sufficient  warranty  deed  containing 
all  the  usual  covenants,  including  one  for  quiet 
and  peaceable  possession;  and  assured  him  that 
if  he  would  purchase  and  pay  for  the  premises  it 
could  and  would  deliyerto  himimmiediatepos 
session;  that  at  that  time  there  was  a  great  rush 
of  people  to  the  Town  of  Leadville  on  account 

[644]  of  the  report  of  rich  mineral  disooveries  in  its 
immediate  neighborhood;  that  Uiere  was  a 
great  struggle  to  secure  possession  of  lots  and 
business  houses  in  the  town;  that  there  were 
many  conflicting  titles  and  claims  to  their  pos- 
session; that  anaidst  the  general  confusion  and 
struggle  and  conflicting  claims,  the  plaintiff 
was  unable,  after  making  due  inquiry,  and  us- 
ing all  the  diligence  in  his  power,  to  And  out 
whether  the  statements  of  tne  officers,  agents, 
and  attorneys  of  the  defendant  were  true  or 
false;  that,  therefore,  relying  upon  their  truth , 
and  belieying  that  they  were  made  in  good 
faith,  he  paid  the  $876  and  took  the  de^  of 
oonyeyance;  that  before  and  at  the  time  he 
purchased,  the  defendant  represented  that  it  bad 
received  a  patent  from  the  Goyemment  of  the 
United  States  for  the  premises  as  well  as  for  a 
large  number  of  other  lots  in  the  town,  that  no 
opposition  would  be  made  to  its  right  of  pos- 
session, and  that  no  trouble  would,  therefore, 
occur,  either  in  regard  to  the  title  or  the  posses- 
sion of  the  premises;  that  these  statements  and 
assurances  as  to  the  defendant  being  able  to 
put  the  plaintiff  into  immediate  po6sessiou»  and 
to  having  obtained  a  release  from  all  parties 
who  claimed  an  adverse  title  and  right  to  the 
possession  of  the  premises,  and  that  it  would 
put  him  into  immediate  possession,  were  false 
and  fraudulent,  and  were  made  by  the  agents, 
officers,  and  attorneys  of  the  defendant  to  de- 
ceive and  defraud  the  plaintiff  out  of  the 
money  paid,  knowing  at  the  time  that  Uie  de- 
■  feodant  could  not  put  him  in  possession  of  the 
premises;  that  when  he  attempted  to  enter  up- 
on them  after  bis  purchase  he  found  that  one 
Sarah  Rav  was  in  actual  possession,  claiming 
the  same  by  virtue  of  prior  possession  and  oc- 
cupation on  the  public  domain  of  the  United 
States,  under  a  town-site  right,  and  refused  to 
surrender  them  to  him;  that  soon  afterwards 
the  comfMiny  commenced  an  action  of  eject- 
ment against  her  to  recover  the  nossession  of 
the  premises,  but  did  not  succeed  in  ejecting 
her  and  her  tenants  before  the  22d  of  February, 
1883,  until  which  time  the  plaintiff  was  kept 
out  of  possession;  and  that  ouring  this  period 
the  rent  of  the  premises  was  worth  iilOO  a 
month,  amounting,  during  the  period  men- 
tioned, to  $18,788,  sll  of  which  the  plaintiff 
alleges  he  lost  by  the  fraud  and  deceit  practiced 

[646]  upoii  ^^  ^  (bo  defendant  besides  the  interest 
thereon.  He  therefore  prays  Judgment  thereon 
for  $20,000  and  costs. 

To  this  complaint  the  defendant  demurred 
on  the  following  grounds: 
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1.  That  the  complaint  did  not  set  foi'th  facts 
sufficient  to  constitute  a  cause  of  action. 

2.  That  several  pretended  causes  of  action 
had  been  improi)erly  united  therein,  to  wit: 

(a)  A  pretended  cause  of  action  for  breach  of 
a  parol  contract  to  put  the  plaintiff  in  posses- 
sion of  the  land  described; 

{b)  For  breach  of  the  covenant  of  quiet  en- 
joyment contained  in  the  plaintiff's  deed; 

{e)  For  deceit;  and  that  these  several  causes 
of  action  had  been  impilopcrly  blended  in  one 
statement 

8.  That  the  complaint  was  ambiguous,  un- 
intelligible, and  uncertain,  in  this,  tliat  it  did 
not  appear  how  the  plaintiff  was  misled  or  de- 
ceivea  by  the  pretended  representations  stated 
in  the  complamt. 

The  record  also  discloses  what  is  called  a 
"substituted  demurrer,"  specifying  various 
particulars  in  which  the  complaint  was  alleged 
to  be  unintelligible  and  uncertain,  but  as  coun^ 
sel  of  both  parties  give  the  demurrer  above  as 
the  one  on  which  the  court  below  passed,  it 
was  so  considered  here.  The  court  below  sus- 
tained the  demurrer,  holding  "that  the  com- 
{>laint  and  the  matters  and  things  therein  al- 
eged  were  not  sufficient  in  law  for  the  said  de- 
fendant to  answer  unto."  The  plaintiff  there- 
upon stating  that  he  would  abide  by  his  com- 
plaint, it  was  adjud£»d  that  the  cause  be  dis- 
missed with  costs.  To  review  this  Judgment 
the  case  is  brought  to  this  court. 

Mr,  T.  A.  ChfeoBt  for  plaintiff  in  error: 

Fraud  and  deceit,  when  accompanied  with 
damage,  is  a  good  cause  of  action. 

Hilliard.  Torts,  187;  Upton,  v.  Vail,  6  Johns. 
181,  182;  Barney  v.  Deu>ey,  18  Johns.  225; 
Morgan  v.  BlisM,  2]tfass.  Ill;  Farrarv,  Alston, 
1  Dev.  L.  69;  ide  v.  Oray,  11  Yt.  615;  Jones 
V.  Emery,  40  N.  H.  84a 

The  above  doctrine  applies  to  sales  of  real 
estate. 

Rawle,  Ck>v.  64,  65;  Monell  v.  Golden,  18 
Johns.  896;  Clark  v.  Baird,  9  N.  Y.  188;  Phil- 
lips v.  Bush,  15  Iowa,  64;  Johnson  v.  MeDaniel, 
15  Ark.  109;  Fowler  v.  Abrams,  8  £.  D.  Smith, 
1;  CravinsY,  Qant,  4  T.  B.  Mon.  126. 

An  action  of  deceit  will  lie,  notwithstanding 
an  express  warranty. 

Oravins  v.  Qant,  4  T.  B.  Mon.  126. 

A  vendor  of  real  estate  is  liable  for  false  and 
fraudulent  representations  in  regard  to  quantity. 

Clark  V.  Baird,  9  N.Y.  188;  Barlow  v.  Oreen, 
84  Yt.  879;  MoneU  v.  Golden,  18  Johns.  895; 
WardeU  v.  Fosdiek,  18  John&  825;  1  Uilliard» 
Torto,  5,  §  4. 

A  purchaser  must  exercise  due  diligence 
when  the  means  of  information  are  within  his 

1  Billiard,  TorU.  16,  ^  11,  18. 

A  false  representation,  although  made 
through  ignorance.  In  regard  to  real  property, 
avoids  a  ule. 

1  HUliard,  Torts,  14. 

A  purchaser  may  retain  the  property  and  re- 
cover the  damages  growing  out  of  the  fraud 
and  deceit. 

1  Chitty,  Cont  649;  Osborne  ▼.  TuUer,  14 
Conn.  529;  Vincent  v.  Leland,  100  Mass.  482; 
Domlass  Axe  Manufacturing  Co*  v.  Gardner, 
10  Gush.  88;  Beebes  v.  Bobert.  13  Wend.  418: 
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Waring  t.  Mason,  18  Wend*  426;  MuU&r  ▼. 
Bno,  14  N.  T.  602;  MHUm  v.  Botcland,  11  Ala. 
782;  Tavmon  ▼.  MiteheU,  1  Md.  Cb.  496;  Kome- 
gay  v.  Tmto,  10  Ala.  266;  Borrekins  t.  .B^oan, 
8  Kawle,  28;  CuUer  ▼.  PwoeU,  2  Smith,  Lead. 
Gas.  25-26. 

A  representatioD  of  the  value  of  land  is  a  mere 
expression  of  opinion,  for  which  an  action  for 
fraud  cannot  be  maintained. 

Dupont  ▼.  Pajfton,  2  £.  D.  Smith.  424. 

Mr,  Chas.  E*  Gastt  for  defendant  in  error: 

Plaintiff  received  a  perfect  fee-simple  title. 
Sarah  Ray  was  a  bare  trespasser,  a  "squatter," 
without  any  right  whatever;  the  lawful  title 
was  asserted  against  her,  and  in  due  course, 
npon  legal  proceedings,  she  was  ejected .  These 
facts  negative  the  idea  that  there  was  any 
breach  of  the  covenant. 

Rawle,  Gov.  Title.  168,  165;  Boone,  Real 
Prop.  §814;  2  Wasbb.  ReaL  Prop.  715; Gard- 
ner V.  KeUltoB,  8  Hill,  880. 

There  is  no  warranty  express  or  implied 
against  the  acts  of  strangers. 

Noke^  Case,  4  Coke,  80  (b);  Dudley  v.  FoU 
liott,  8  T.  R  584;  Eaves  ▼.  Bickerstaff,  Vaugh. 
118;  Piatt,  Gov.  814  and  cases  there  cited; 
LudweU  V.  Newman,  6  T.  R.  458. 

Possession  of  a  stranger,  although  he  claim 
title  and  right  of  possession,  does  not  amount 
to  a  breach  of  the  covenant  for  quiet  enjoyment. 

Bpear  v.  AUison,  20  Pa.  200;  Feaiody  v. 
PJuslps,  9  CaL  2ia 

r^iiAi  ^'f''  J^JLsiiee  Field  delivered  the  opinion  of 
l«*«J  the  court: 

As  appears  bv  the  above  statement,  the  gist 
of  the  action  is  the  alleged  dieceit  practiced  upon 
the  plaintiff  by  the  agents,  attorney,  and  offi- 
cers of  the  company  to  induce  him  to  purchase 
from  it  a  lot  inLeadville,  by  representing  that 
it  had  obtained  a  release  of  the  right  of  all 
claimants  to  the  land,  and  could  put  him  into 
immediate  possession;  whereas,  upon  attempt- 
ing to  enter  upon  the  land  purchased,  he 
found  another  in  possession,  who  refused  to 
surrender  it,  and  thus  he  was  kept  obt  of  pos- 
session from  the  time  of  bis  purchase,  March 
27,  1879,  to  February  22,  1888,  during  which 
period  be  lost  its  rental  value. 

To  this  ground  of  complaint  there  are  two 
obvious  answers.  In  the  nrst  place,  the  plaint- 
iff could  have  required  the  deUvery  of  the  pos- 
session of  the  land  to  accompany  the  payment 
of  the  money.  The  lot  being  in  the  town  might 
have  been  readily  reached,  when  the  ability  of 
the  comiMmy  to  give  possession  could  have 
been  at  once  determined.  The  plaintiff  alleges 
that  he  used  all  diligence  in  his  power  to  find 
out  whether  the  representations  of  the  officers, 
agents,  and  attorneys  of  the  company  were  true 
or  false,  but  the  inspection  of  the  premises,  the 
most  natural  and  obvious  mode  of  ascertaining 
[047]  whether  they  were  occupied  by  another,  does 
not  seem  to  have  been  resorted  to.  The  law 
does  not  afford  relief  to  que  who  suffers  by  not 
using  the  ordinary  means  of  information, 
whether  his  neglect  be  attributable  to  indiffer- 
ence or  credulity;  nor  will  industrious  activity 
in  other  directions,  to  the  neglect  of  such 
means,  be  of  any  avail. 

Besides,  it  does  not  appear  at  what  time  the 

irty  in  possession  entered  upon  the  land, 
'he  complaint  only  alleges  that  when — the 
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time  not  being  stated — the  plaintiff  attempted 
to  take  possession,  he  found  another  person 
there,  who,  for  aught  that  appears,  mav  have 
gone  on  the  land  after  the  execution  and  ddiv- 
ery  of  the  deed.  There  was  at  the  time,  ao> 
cording  to  the  allegations  of  the  complaint,  a 
great  struggle  to  obtain  possession  of  lota 
among  the  crowd  of  persons  pressing  to  the 
town  owing  to  the  report  of  rich  gold  discov- 
eries within  its  immediate  neighborhood.  The 
claim  of  right  to  the  land  advanced  by  the  occu- 
pant was  founded  only  upon  her  alleged  prior 
possession  of  it  as  a  part  of  the  public  domain 
of  the  United  States,  a  claim  which  would  seem, 
from  the  result  of  the  ejectment  suit  against 
her  brought  by  the  company,  to  have  been  en> 
tirely  worthless.  The  complaint  alleges  that 
the  defendant  represented  that  it  had  received 
a  patent  from  the  Government  of  the  United 
States  for  the  premises,  as  well  as  for  a  large 
number  of  other  lots  in  the  town,  and  con- 
tains no  averment  that  this  represculatioQ 
was  untrue.  It  may  therefore  be  fairly  pre- 
sumed, that  upon  the  title  thus  conferred,  the 
company  subsequently  evicted  the  intruder. 
The  possession  of  a  patent  of  the  United  States 
would  have  justified  all  the  representations  al- 
leged, as  to  title  and  right  of  possession,  and 
the  purchaser  might  have  called  for  an  inspec- 
tion of  that  document  if  doubtful  of  the  state- 
ments of  the  agents  and  officers  of  the  vendor. 

In  the  second  place,  the  covenant  in  the  deed 
for  quiet  possession  merged  all  previous  repre- 
sentations as  to  the  possession,  and  limited  the 
liability  growing  out  of  them.  Those  repre- 
sentations were  to  a  great  extent,  if  not  entirely, 
mere  expressions  of  confidence  in  the  compa- 
ny's title,  and  the  right  of  possession  which  «>U 
lowed  it,  against  all  intruders.  The  covenant 
was  an  affirmance  of  those  statements  in  a  form 
admitting  of  no  misunderstanding.  It  was  the 
ultimateassurance  given,upon  which  the  plaint- 
iff could  rely,  a  guaranty  against  disturt>ance 
by  a  superior  title.  That  covenant  has  not 
been  broken.  It  is  a  covenant  af^iunst  disturbK 
ance  by  "persons  lawfully  claimmg"  the  prem- 
ises or  any  part  thereof.  If  the  occupant 
holds  by  a  paramount  title,  and  thus  lawfully 
excludes  the  purchaser  from  possession,  the 
covenant  is  broken.  But  it  is  not  broken  by  a 
tortious  disturbance.  If  the  occupation  b 
without  right,  the  remedy  of  the  purchaser  is 
to  dispossess  the  intruder.  His  occupation 
does  not  constitute  a  breach  of  the  covenant. 
Beebe  v.  StdarttDout,  8  Oilman,  162,  179;  Kel^y 
V.  DuteJt  Ohureh  of  8cheneeta€^,  2  Hill  (N.  Y.) 
105,  111. 

False  and  fraudulent  representations  upon 
the  sale  of  real  property  may  undoubtraly 
be  ground  for  an  action  for  damages,  when 
the  representations  relate  to  some  matter  col- 
lateral to  the  title  of  the  property,  and  the 
right  of  possession  which  foUows  its  acquisi- 
tion, such  as  the  location,  quantity,  quality, 
and  condition  of  the  land,  the  privileges  con- 
nected with  it,  or  the  rents  and  profits  derived 
therefrom.  Lysney  v.  8eiby,  2  Ld.  Raym.  1118; 
DdbeU  V.  SUwns,  8  Barn.  &  C.  628;  MonM  v. 
(Mden,  18  Johns.  896;  Sandford  v.  Handy,  28 
Wend.  260;  Van  Epps  v.  Barrison,  5  Hill,  63. 
Such  representations  by  the  vendor  as  to  his 
having  title  to  the  premises  sold  maj  also  be 
the  ground  of  action  where  he  is  not  in  posaea- 
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don,  and  has  neither  colornor  claim  of  title  un- 
der any  instrument  purporting  to  convey  the 
premises,  or  any  judgment  establishing  his 
right  to  them.  Thus  in  WardeU  v.  Fo9d%ek,  18 
Jonns.  825,  an  action  for  deceit  was  sustained 
against  the  vendor  of  land  which  had  no  actual 
existence,  the  court  holding  that  in  such  case 
the  purchaser  might  treat  the  deed  as  a  nullity. 
The  land  not  being  in  existence  there  could  Be 
no  possession,  and  of  course  no  eviction,  and 
consequently  no  remedy  upon  the  covenants; 
and  the  purchaser  would  be  remediless  if  he 
could  not  maintain  the  action.  But  wt^cre  the 
vendor,  holding  in  good  faith  under  an  instru- 
ment purporting  to  transfer  the  premises  to 
him,  or  under  a  judicial  determinatiou  of  a 
claim  to  them  in  his  favor,  executes  a  convcv- 
ance  to  the  purchaser,  with  a  warranty  of  title 
and  a  covenant  for  peaceable  possession,  his 

Erevious  representations  as  to  the  validitv  of 
is  title,  or  the  ri^ht  of  possession  which  it 
gives,  are  regarded,  however  highly  colored, 
as  mere  expressions  of  confidence  in  his  title, 
and  are  merged  in  the  warranty  and  covenant, 
which  determined  the  extent  of  his  liability. 
J%idg7nent  €^ffirmed. 


GEORGE  M.  PETERS,  Appt., 

«. 

THE  ACTIVE  MANUFACTURINQ  COM- 
PANY. 

(See  8.  OL  Beportedr^s  ed.  ec»-6S0.) 

fatent  void  for  uani  cf  novelty— die$  for  dash 

firames, 

L  The  patent  granted  to  Qeoive  M.  Peters  July 
17, 1888,  for  an  improvemeot  in  dies  for  makioff 
dash  frames,  is  void  for  want  of  inventioD. 

2.  Dies  which  act  upon  two  pieces  of  metal  which 
are  capable  of  being  welded  to  each  other,  and 
which  are  brought  to  a  welding  heat,  neoessarlly 
will  weld  thora  together  by  the  impact  and  action 
of  the  dies.  There  is  no  patentable  invention  in 
securing  the  reeuit  of  weioing  or  swaging  by  the 
action  of  dies,  if  there  be  no  patentable  invention 
In  the  construction  and  use  of  the  dies  to  produce 
a  given  shape  in  the  article  acted  upon  by  them. 

[No.  254.] 
Bubmitted  April  16. 1889.  Decided  May  IS,  1889. 

APPEAL  from  a  decree  of  the  Circait  Couit 
of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio,  that  the  patent.  No.  281,658, 
granted  to  George  M.  Peters  for  an  improve- 
ment in  dies  for  making  dash  frames,  is  void, 
tad  dismissing  the  action  for  its  infringement 
JfflrfMd. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wm.  Habbell  Fishar  for  appellant 

JO*.  Arthur  Stem  for  appellee. 

Mr.  Justice  Blatohford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equitv,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
em  District  of  Ohio,  by  George  M.  Peters 
against  The  Active  Manufacturing  Company, 
a  corporation,  founded  on  the  alleged  infringe- 
ment of  letters  patent  No.  281,558,  granted  to 

Nora.— As  to  What  eonstUutea  anaUninhle  inven- 
Hon  see  Thompson  v,  Boisselier,  114  U.  8. 29  L.  ed.  76 
and  note. 
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said  Peters,  July  17, 1888,  on  an  application 
filed  December  7, 1880,  for  an  "improvement 
in  dies  for  making  dash  frames. ''^  A  dnsU 
frame  is  made  of  metal,  and  is  to  be  used  in 
constructhsg  a  dash  board  for  a  carriage  or 
other  vehicle. 

The  defenses  set  up  in  the  answer  are  want  of 
noveltv,  noninfringement,  and  also  that  the  de- 
vices described  ana  claimed  in  the  patent  were, 
before  the  alleged  invention  thereof  bv  Peters, 
old  and  well  known  in  foraing,  welding,  and 
other  metal  working,  and  Uiat  it  required  no 
invention  to  apply  or  adapt  such  devices  to  the 
old  form  and  construction  of  da<«h  frames.  Is- 
sue was  Joined,  proofs  were  taken,  and  the  cir^ 
cuit  court,  in  its  decree,  found  that  the  patent 
was  "void  for  want  of  invention,"  and  dis-  [W1 
missed  the  bill .   We  concur  in  that  conclusion. 

The  specification  of  the  patent  says:  "The 
principal  object  of  my  invention  is  to  provide  an 
efficient  and  useful  method  of  welding  the  end 
bars  of  a  metal  dash  frame  to  the  bottoiA  rail, 
and  a  method  by  which  the  bottom  rail  of  the 
dash  is  strengthened  at  the  weld  and  at  the  por- 
tion of  said  rdl  to  which  the  dash  foot  is  to  be 
attached.  Another  object  of  my  invention  ts 
to  provide  a  means  by  which  a  recess  is  formed 
in  the  bottom  rail,  preparatory  to  punching 
said  rail,  to  receive  the  bolt  or  other  attach- 
ment which  secures  the  dash  foot  to  the  bot- 
tom rail,  the  operation  of  forming  the  recess 
being  performed  at  the  same  time  that  the  end 
bar  fi  welded  to  ^e  bottom  ran."* 

The  entire  operation  set  forth  in  the  spedfl- 
cation,  of  welding  the  bars  to  the  rail,  of 
strengthening  the  iSottom  rail  of  the  dash,  and 
of  forming  a  recess  in  the  bottom  rail  at  the 
same  time  that  the  welding  is  done,  is  described 
in  the  specification  as  effected  by  one  and  the 
same  simultaneous  action  of  two  opposing  dies, 
an  upper  die  and  a  lower  die,  placed  mce  to 
face.  The  dies  are  provided  with  channels  or 
depressions,  one,  a,  to  receive  the  end  bar  of 
the  frame,  and  the  other,  a',  to  receive  the  bot- 
tom roll,  the  channels,  a  a',  of  one  die  coincid- 
ing with  like  channels  In  the  other  die,  wheo 
the  two  dies  are  placed  together.  From  the 
bottom  of  the  depressions  a'  in  the  two  dies 
rise  tongues,  a*,  which,  like  the  depressions  a, 
coincide  with  each  other  when  the  two  dies  are 
placed  together,  the  tongues  preferably  not 
rising  quUe  to  the  face  at  the  dies,  so  that, 
when  the  dies  are  placed  together,  a  slight  space 
is  left  between  the  two  tongues.  The  specifi- 
cation also  states  that,  prcferablv.  the  tongues 
a*  are  so  formed  that  when  the  aies  are  placed 
together  the  tongues  will  approach  closer  to 
each  other  at  that  portion  of  themselves  which 
forms  that  part  oi  the  web  in  the  lower  bar 
which  is  to  be  punched  through  to  receive  the 
bolt  or  other  device  by  which  the  dash  frame 
is  connected  to  the  foot  or  vehicle,  than  at  any 
other  point:  in  other  words,  the  face  of  the 
tongues  is  inclined.  The  object  of  such  a  fo^ 
mation  of  the  tongues  is  stated  in  the  specifica- 
tion to  be,  to  make  th^  web  left  in  the  bottom  [6MI 
rail  thinner  in  that  portion  of  such  rail  where 
perforations  are  to  be  made  to  receive  the  bolts 
which  secure  the  dash- foot  to  the  frame,  the 
web  being  in  other  portions  preferably  left  of 


*See  cuts  anU,  748-i;  also 
parties,  ante.  788. 
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■«  uniform  thickness;  and  one  of  tbe  oblects  of 
tlius  making  the  web  thin  in  to  enable  it  to  be 
more  readily  punched  or  otherwise  perforated. 
By  means  of  tl  o^>e  dies  a  recess  is  formed  in 
either  side  of  tlie  bottom  rail,  which  recess  cor- 
responds with  the  tonsues  a'  of  the  dies. 

Tbe  four  claims  of  the  patent  are  as  follows: 
*'  1.  The  combination,  substantially  as  set  forth, 
of  the  two  dies  havinff  opposing  angularlv- 
joined  depressions,  a  a ,  and  a  tongue,  a*,  in 
the  depression  a'  of  either  or  both  dies.  2.  The 
combination,  substantially  as  set  forth,  of  the 
two  dies  having  opposing  angularly-joined  de- 
pressions, a  a',  and  a  tongue,  a*,  in  the  depres- 
sion a^  of  either  or  both  dies,  tbe  depressions 
a*  deepening  toward  their  junctions  with  the  de- 
pressions a.  8.  Tbe  combination,  substantially 
as  before  set  forth,  of  the  dies  bavins;  opposing 
angularly-Joined  depressions,  a  a'  ana  a  tongue, 
a\  in  either  or  both  of  tbe  said  depressions, 
the  face  of  said  tongue  or  tongues  being  in- 
clined. 4.  The  combination,  substantially  as 
before  set  forth,  of  the  dies  having  opposing 
angularly- joined  depressions,  a  a\  and  a  tongue, 
a',  in  either  or  both  of  the  said  depressions, the 
depressions  a'  deepening  toward  their  junctions 
with  the  depressions  a,  and  the  face  of  the 
tongue  or  tongues  being  inclined." 

Tne  whole  of  this  alleged  invention  fs  based 
upon  the  idea,  old  and  well  known,  that  a  me- 
tallic die,  whether  of  a  cameo  or  intaglio  form, 
will,  when  impressed  upon  a  piece  of  heated 
or  yielding  metal,  leave  the  latter  of  the  con- 
verse form  of  the  die,  and  that,  when  two  dies 
are  brought  together  over  a  piece  of  heated  or 
yielding  met^l,  the  latter  will  take  the  shape  of 
the  space  existing  between  the  contours  of  the 
two  dies.  It  is  an  inevitable  consequence  of 
the  use  of  two  dies  in  such  a  way,  on  two 
pieces  of  metal  of  proper  size,  heated  to  a  weld- 
ing heat,  that  swaging  or  welding  will  take 
place  by  the  impact  of  the  dies;  that,  when  the 
dies  have  tongues  and  depressions  in  them,  the 
metal  acted  on  by  such  tongues  and  depres- 
sions will  take  the  shape,  in  form  and  thick- 
ness, of  the  space  left  between  the  tongues  or 
the  depressions;  and  that  a  greater  or  less 
thickness  of  metal  will  be  tbe  result  as  the  face 
of  the  tongues  is  more  or  less  inclined.  All  this 
was  old  and  common  knowledge;  and  the  whole 
of  the  operation  resulting  from  such  features 
is  nothing  but  the  well  known  actiol)  of  two 
dies  so  shaped  as  to  give  the  desired  conforma- 
tion to  the  article  acted  upon  by  them. 

If  it  was  desired  to  preserve  a  channel  in  the 
bottom  rail  of  the  dash  frame,  when  the  bot- 
tom rail  was  made  of  channeled  iron,  it  was 
obvious,  and  not  a  matter  of  invention,  that 
the  die  must  be  provided  with  a  tongue  to  fit 
into  the  channel,  to  prevent  the  filling  up  of 
the  channel  by  the  forcing  into  it  of  metal  by 
the  action  of  the  dies  in  welding  the  two  pieces 
together.  So,  too,  if  it  was  desirable  to  make 
the  welded  parts  thicker,  and  thus  stronger,  at 
the  angle  formed  b^  the  end  bar  and  the  bot- 
tom rail,  it  was  obviousHhat  tbe  bottoms  of  the 
recesses  in  the  dies  must  be  deepened  at  such 
angle.  That  is  aU  there  is  of  the  alleged  in- 
vention of  Peters. 

It  appears  from  the  testimony  that  it  was  not 
new,  at  the  time  of  such  alleged  invention,  to 
use  channeled  iron  in  making  da^h  frames; 
or  new  to  weld  channeled  iron  to  fiat  or  oval 
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bars  of  iron;  or  new  to  use  dies  for  swaeineor 
welding  together  two  pieces  of  iron.  Ml  Uiat 
remained  to  be  done  in  the  present  case,  as  in 
other  cases,  was  to  adapt  the  form  of  tbe  dies 
to  the  shape  desired  In  the  article  to  be  acted 
upon  by  them.  Dies  which  act  upon  two 
pieces  of  metal  which  are  capable  of  being 
welded  to  each  other,  and  which  are  brought 
to  a  welding  heat,  necessarily  will  weld  them 
together  by  tbe  impact  and  action  of  the 
dies.  There  is  no  patentable  invention  in  se> 
curing  such  result  of  welding  or  swaging,  if 
there  be  no  patentable  invention  in  the  con- 
structioh  and  use  of  the  dies  to  proiuce  a  given 
shape  in  the  article  acted  upon  by  them. 
ITu  decree  of  the  (Hreut  Court  U  afflrmed. 


J.  0.  DUNLAP.  Plff.  in  Err.. 

THE      NORTHEASTERN      RAILROAD 

COMPANY. 

<8ee  8. 0.  Reporter's  ed.  6I9-S68J 

CorUributoTy  negligence— exoeption.when  timdp. 

L  The  question  of  contributory  negligeooe 
should  be  submitted  to  the  jury  where  the  oonclu- 
sion  does  not  follow,  as  matter  of  law,  that  no 
recovery  can  be  had  upon  any  view  which  can  be 

groperly  taken  of  the  facts  which  the  eyidence 
3nd8  to  establish. 

2.  Where  the  bill  of  ezcepCIODS  states  that  the 
court  Instructed  the  jury  to  return  a  verdict  for 
defendant  and  that  the  jury  returned  such  verdict 
and  that  the  plaintiff  excepted  to  said  Instructions 
and  verdict  during  tbe  term  at  which  the  case  was 
tried  and  while  said  term  was  still  in  session  and 
there  was  no  opportanitv  for  plaintiff^  counsel  to 
except  until  the  instructions  were  flrlven,  hdd,  that 
the  general  Instruction  of  thu  court  to  find  txxt  de- 
fendant was  excepted  to  at  the  proper  time. 

[No.  266.J 
Argued  April  17,  1889.  Decided  May  IS.  1889. 

IN  ERROR  to  the  Circuit  Court  of  tbe  United 
SUtes  for  the  Northern  District  of  Georgia, 
to  review  a  judgment  for  defendant  in  an  ac- 
tion brought  to  recover  for  injuries  received  by 
plaintiflf  by  reason  of  defendant's  train  leaving 
the  track,  while  plainti£P  was  acting  as  engi- 
neer.   Revereed. 

Rtatement  by  Mr.  Chitf  Juetiee  Fuller: 
This  is  an  action  on  the  case  brought  by 
Dunlap  against  the  Northeastern  Railroad 
Company  to  recover  for  injuries  received  dur- 
ing the  month  of  August,  1882,  by  reason  of  a 
train  beloniring  to  defendant  leaving  the  track, 
while  Dunlap  was  acting  as  engineer. 

Tbe  Code  of  Georgia  (1882,  pp.  500,  782) 
provides  as  follows: 

"  g  2088.  Liability  ef  railroad  companiee  at 
camere. — ^Railroad  companies  are  common 
carriers,  and  liable  as  such.  As  such  com* 
panics  necessarily  have  many  employees  who 
cannot  possibly  control  those  who  should  ex- 
ercise care  and  diligence  in  the  running  of 
trains,  such  companies  shall  be  liable  to  such 
employees  as  to  passengers  for  inluries  received 
from  the  want  of  such  care  and  diligence." 

••§8086.  Injury  by  co^employee.'-U  the  pa- 

NOTB.— Erreption,  irTMnmust  he  token,  to  be  ovofl- 
able  on  i-eviete.  See  note  to  Phelps  v.  Mayer,  U 
How.  IGO,  14  L.  ed.  643. 
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£650]  8OD  injured  is  himself  an  employee  of  the  com- 
pany,  and  the  damage  was  caused  by  another 
employee,  and  without  fault  or  negligence  on 
the  part  of  tho  person  injured,  bis  employment 
by  the  company  shall  be  no  bar  to  recovery." 

It  was  contended  on  behalf  of  the  plaintiff 
that  the  accident  happened  in  consequence  of 
the  roadbed  being  defective  to  such  an  extent 
and  under  such  circumstances  as  to  render  de- 
fendant liable;  while  defendant  claimed  that 
plaintift  was  guilty  of  contributory  negligence, 
because  he  was  running  faster  than  twenty 
miles  an  hour,  the  superintendent  having  in- 
atructed  him  not  to  exce«*d  that  speed;  because 
he  made  use  of  intoxicating  drimks  while  on 
duty;  and  because  the  rules  of  the  company 
limited  speed  to  ten  miles  an  hour  before  cross- 
ing trestles  and  bridges,  while  the  place  of  the 
accident  was  near  a  trestle  and  plaintifF  was 
running  at  a  greater  rate  than  ten  miles  an 
hour. 

Evidence  was  adduced  tending  to  sustain 
plaintiff's  contention,  and  to  refute  that  of  de- 
fendant, as  to  a  rate  of  speed  exceeding  twenty 
miles  an  hour«  and  the  use  of  intoxicating  liq- 
fiors;  and  also  to  show  that  plaintLS  was  a 
locomotive  en^neer  in  the  employment  of  the 
Richmond  and  Danville  Railroad,  and  during 
the  month  of  August,  1882,  was  sent  to  relieve 
an  en<B:incer  on  the  Kortheaatem  Railroad;  that 
he  relieved  him  on  Saturday,  on  which  day  he 
hauled  dirt,  and  that  on  Saturday  evening  he 
went  to  Tallulah  Falls  and  got  his  train  con- 
ductor, and  from  there  to  Athens,  Sunday,  and 
started  out  on  Monday,  on  the  evening  of 
which  day  the  accident  occurred;  that  he  had 
never  been  over  the  road  before  and  had  no  ex- 
perience of  it  or  knowledge  of  the  track;  that  he 
had  never  seen  or  read  the  train  rules  govern- 
in?  the  running  of  trains  on  the  load;  that 
while  he  had  been  over  the  road  once  and  re- 
turned, it  was  impossible  for  him,  upon  so 
alight  an  experience,  to  remember  at  nicrht  Just 
where  the  trestles  were;  and  that  he  did  not 
know  at  the  time  that  this  particular  trestle 
was  immediately  in  front  of  him.  Defendant's 
superintendent  testified  that  he  understood  that 
Dunlap  bad  never  been  over  the  road  but  once; 
that  he  explained  to  him  Monday  morning  that 
165 1]  he  had  a  safe  conductor  and  good  set  of  brake- 
men,  and  that  he  could  rely  upon  the  conductor; 
that  he  "talked  with  him  about  the  train  and  the 
track,  and  the  conductor,  and  the  equipment 
of  the  train,  and  about  the  pilot  and  the  pilot's 
duty,  and  about  the  character  of  the  conductor 
and  the  character  of  the  run  generally,  and  the 
rate  of  speed,  which  was  from  eighteen  to 
twenty  miles  an  hour — not  to  exceed  twenty;" 
and  that  he  did  not  know  "that  Mr.  Dunlap 
ever  saw  our  train  rules  or  read  them."  There 
was  some  controversy  aa  to  the  existence  of  the 
rule  as  stated,  at  the  time  of  the  accident,  but 
there  was  no  dkpute  that  the  train  was  running 
more  than  ten  miles  an  hour. 

The  court  instructed  the  Jury  to  return  a  ver- 
dict for  the  defendant,  which  being  done  and 
•  iudgment  rendered  thereon,  the  cause  was 
Drought  here  on  writ  of  error. 

Mr,  Hoke  Smith,  for  plaintiff  in  error: 
TocoDstituto  conlributory  negligence  there 
muFt  l)e  a  want  of  ordinary  care  on  the  part  of 
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the  plaintiff  and  a  proximate  connection  be- 
tween that  and  the  injury. 

Beach,  Contributory  Negligence,  §8;  jRa.  Oa, 
V.  Boney,  12  Am.  &  Eng.  R.  K.  Cas.  223;  Jones 
V.  East  Tenn.,  V.  d.G,  R  Co,  128  U.  8.  444 
(nnte,  479);  Kane  v.  Nortfiem  Cent.  R.  Co.  128 
U.  S.  93  {anU,  840). 

Mr.  Pope  Barrow*  for  defendant  in  error: 

No  exceptions  were  taken  during  the  trial. 

Walton  V.  U.  8.  22  U.  8.  9  Wheat.  651  (6: 
182);  Ex  parte  Bradsireet,  29  U.  S.  4  Pet  102 
(7:  796);  PMps  v.  Mayer,  56  U.  8. 16  How.  160 
(14:  643);  Sheppard  v.  Wihon,  47  U.  8.  6  How. 
275  (12: 480);  Phosnirlns.  Co,  v.  Lanier,  95  U. 
8.  171  (24:  888);  Barton  v.  Forsyth,  61  U.  8. 
20  How.  582  (15: 1012);  French  v.  Edwards,  80 
U.  8.  18  Wall  506(20:  702). 

Upon  the  merits  of  this  case  the  plaintiff  is 
not  entitled  to  recover. 

Bowlafid  V.  Cannon,  85  Qa.  105;  Central  R, 
db  Bkg,  Co,  v.  Kenney,  58  Ga.  485;  Atlanta  S 
W.  Pt,  B,  Co,  v.  Webb,  61  Ga.  586;  Code,  Ga. 
§  8086;  Central  B.  Co,  v.  Sears,  61  Ga.  279; 
Zettler  v.  Atlanta,  66  Ga.  195;  Schofield  v. 
Chicago  M.  &  St.  P.  B,  Co.  114  U.  8.  615  (29: 
224);  Bandall  v.  Bait,  &  0.  B.  Co.  109  U.  8. 
478  (27:  1003);  Chandler  v.  Von  Boeder,  65  U. 
8.  24  How.  224  (16:  683);  Herhert  v.  Butler,  97 
U.  8.  819  (24:  958);  Bolt.  &  P.  B.  Co.  v.  Jones, 
95  U.  8.  439  (24:  506);  Pleasants  v.  Fant,  89 
U.  8.  22  WaU.  116  (22:  780). 

Mr.  Chitf  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

The  circuit  court  erred  in  not  submitting  the 
question  of  conlributory  negligence  to  the  jury, 
as  the  conclusion  did  not  follow,  as  matter  of 
law,  that  no  recovery  could  be  had  upon  any 
view  which  could  be  properly  taken  of  the 
facts  the  evidence  tended  to  establish.    Kane 

V.  NartJiem  Central  B.  Co.  128  U.  8.  U[anie, 
339];  Jones  V,  East  Tennessee,  V.  di  0.  B.  Co. 
128  U.  8.  443  [ante,  478]. 

It  is  urged  that  the  exceptions  were  not 
properly  saved,  and  therefore  that  they  should 
DC  disregarded.  There  is  some  obscurity  in 
the  record  upon  this  subject,  but  upon  the 
whole  we  think  that  enough  appears  to  enable 
us  to  pass  upon  the  question  presented.  The 
bill  of  exceptions  shows  that  certain  instruc- 
tions, numbered  1  and  2,  were  requested  by 
plaintiff  and  refused,  and  certain  instructions, 
numbered  3  and  4,  objectionable  or  adverse  to 
plaintiff,  were  given ;  and  it  is  stated  by  the 
court  that  ''The  plaintiff's  counsel  presented 
his  requests  in  writing  before  the  charge  of  the 
court  began.  The  court  instructed  the  jury  to 
find    for   the   defendant,    without   notice  to 

Elaintiff*s  counsel  that  the  requests  would  not 
e  given,  and  there  was  no  opportunity  for 
counsel  to  except  to  the  failure  of  the  court  to 
charge  as  requested  until  the  instructions  were 
given  to  the  jury.  The  exceptions  therefore, 
contained  in  Nos.  1,  2,  8.  and  4  were  not  taken 
or  noted  during  the  trial."  But  the  bill  of  ex 
oeptions  also  states:  '*  V.  'The  court  instructed 
the  jury  to  return  a  verdict  for  the  defendant 

VI.  The  jury  returned  a  verdict  in  accordance 
with  said  instructions,  and  judgment  was  there- 
upon entered  up  in  behalf  01  defendant  in  pursu- 
ance of  said  instructions;  and  to  said  instruc* 
tions, verdict,  and  judgment  the  plaintiff,  by  hia 
counsel,  excepted  and  now  excepts,  during  the 
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term  at  which  said  case  waa  tried  and  while 
uid  term  la  sUll  in  wssloa,  and  assieaa  the 
aame  aa  error,  uid  pravs  the  court  to  sign  and 
certltf  this  exception.'' 

We  understand  from  this  language,  takeo 
together,  that  the  general  instruction  of  the 
court  to  Bnd  Cor  the  defendant  v^b  excepted  to 
at  the  proper  time;  aad  while  greater  accuracy 
of  expression  should  have  been  used,  we  are 
not  inclined  by  loc  technical  a  construction  to 
preclude  ouraelvea  from  correcting  the  error 
we  hold  waa  committed. 

TAe  judgmenl  it  TtBeried  and  IKt  cnuM  re- 
mandtd,  with  direction*  to  grant  a  nma  trial. 


UNITED  STATES,  P(ff.  tn  Err., 
JOHN  L.  HATNE3  ST  Ai« 
(Boe  a.  a  BepoTtarl  ed.  gsB-OEU 


r  ralna  in  dispute,  U 

i.  A  suit  upon  an  offiolal  bond  Is  not  an  aoUon 
for  theonforcomcntofareTOQUOlBWOf  the  United 

S,  Ibe  tbird  subdiTlaion  of  seoUon  Ml  applies 

bvouitbt    br  lodlvlduEils  or  corporation 
-if  the " ^.-..  . 


IN  ERROR  to  the  Circuit  Court  of  the  United 
Slates  for  the  Western  District  of  Texas,  to 
roriew  a  judgment  for  the  defendants  in 
an  action  brought  by  the  United  States  agalnat 
Oie  principal  and  sureliea  on  the  official  bond  ' 
of  a  collecior  of  customs  to  recover  moneys  In 
his  hands,     Ditmitieg. 

The  facts  are  stated  In  the  opinion. 

Jfr.  O.  A,  Jenks,  Boliator-Qen.,  for'i'laint- 
IfF  In  error. 

Mr,  Cliafl«m  W.  OBd«n  for  defendants 


Mr.  Jiittiee  Qrm^  delivered  the  opinion  of 


Tbe  only  subdiTisions  which  could  possibly  ba 
supposed  to  cover  this  case  are  tbe  second  and 
thfrd. 


revenue  law 
thereof;"  and,  as  wns  directly  adjudged  in  th« 
recent  case  of  United  Statetv.  Hilt,  138  U.  8. 
esi  [31:  2TS],  a  suit  upon  an  official  hood  i» 
not  an  action  for  the  enforcement  of  ■  revenua 
law  of  the  United  Slates. 

The  third  suhdivlsion  relates  to  judgments 
"In  any  civil  aclion  againal  any  officer  of  tbe 
revenue,  for  any  act  done  by  bim  in  the  per- 
formance of  his  official  duty,  or  for  the  recov- 
ery of  any  money  exacted  by  or  paid  to  bim 
which  shall  have  been  paid  into  the  Treasury." 
This  applies  only  to  suits,  whether  aoundmi; 
In  lort  or  in  contract,  brought  bv  indivldnaS 
or  corporations  against  ofQcers  of  tbe  revenue 
acting  on  behalf  of  the  United  States,  and  does 
not  include  any  suit  brought  by  the  United 
States  against  one  of  those  officers.  "  -  -  -  - 
— -*  to  actions  in  which  the  intei 

d  Stales  is  as  defendants,  not  sa  plaiutifb. 


sard  to  actions  in  which  the  interest  of  iha 

United  Stales  is  as  defendants,  not  saplaiutifb. 

Writ  (^vrrcriitraiMed fir  *eant  i^  jvrimUo- 


THE  BOARD  OP  COUNTY  COMMISSION-  1662] 
ERS  OF  THE  COUNTY  OF  LAKE,  P(W. 
in  Brr., 

e. 
FRANK  W.  ROLLINS 

(Bae  a.  a  Reporter^  ed.  MB-STt.! 

OoTtttituUon — intgrprttation  t^—ton*trttetiot% 
o/ttatvtt — eonititutioBal  prohibition  agaitat 
ernintp  ineurring  d^tt— Colorado  ChtuUtu- 
tion — tiabHiti/  ofeountyoReovntyviarranU. 

L  Whan  the  text  of  a  oonsUtutlonal  provMon  la 
not  amUsnons,  the  oourts.  In  rlrlns  construction 
there(o,«reDotatUbeitrtose±rabforltaiiMsnlD> 
bejond  tbe  hunrnment; 

i.  II  the  vonls  oonve;  a  definite  meaning  whlob 

tnvolvee  no  abaurdltj',  nor  any  con" — "-" * 

,..1. —  —  ^_ .__ — mont,  then  tl 


ofQdal  bond  of  a  collector  of  customs,  to  re- 
cover the  sum  of  $684.60.  which  he  had  refused 
I6S4]  to  pay  over,  and  claimed  the  right  to  retain  as 
part  of  the  emolumeots  of  bis  office.  The  cir- 
cuit court  gave  judgment  for  the  defendants, 
and  theXnilcd  Stoles  sued  out  this  writ  of  ei^ 
ror,  wfifcb  the  defendants  In  error  now  move 
to  diamiss  fur  want  of  jurisdiction. 

The  motion  to  dismiss  must  be  granted. 
The  amount  in  dit>uutc  tB  leea  than  |fl,CiOO;  atid 
the  case  does  not  come  within  any  of  the  classes 
apecifled  in  §  eSB  of  tbe  Revised  Statutes,  in 
which  this  court  has  appellate  Jurisdiction 
without  regard  to  the  sum  or  value  in  dispute. 
ICSQ 


n  a  couQLv  v<d- 

uuM  the  disability  of  » 

of  the  ODnatttntlOQ  of 
9Q  (he  powei     ~   ' 

all  Indelitedn 
for  county  e: 

.  _  ooun^  In  Colora^  oannot  be  made  Liable  tor 
a  debt  Dootraeted  above  tbe  amount  fixed  by  sld 
constltutionBl  provUonB,  althoush  tbe  debt  to  for 
— .. , evldenood  by  ooud^ 


cludlnB  tbe  county 
sued  upon  bithlsaa 

a  debt  Don 

constltutii 
onUnary  oounty 
warianU. 


-  Slates  for  the  District  of  Colorado, 

Nor.— On  Oontlruditm  o/StataU  oeeorMng  W 
•urjfmtfor  ^Bhteh  (t  uxu  pauai,  see  0.  S.  v,  SauD- 
ler^  ae  D.  5.  ffi  L.  ed.  T9S  and  note. 
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Tiew  a  judgment  in  favor  of  plaintiff  against 
the  County  of  Lake,  on  county  warrants  issued 
for  county  expenses.    BeveraetL 

The  facts  are  stated  in  the  opinion. 

Messrs,  Daniel  £•  Parks  and  H.  B,  John- 
9on,  for  plaintiff  in  error: 

The  adoption  of  a  constitutional  limitation 
like  the  one  under  consideration  prohibits  the 
incurring  of  indebtedness  under  propositions 
that  have  already  been  voted  upon  by  the  peo- 
ple. 

AspinwaU  v.  Ikmm  Co,  63  U.  S.  23  How. 
864  (16:  296);  Faiconer  v.  Buffalo  d:  J.  B.  Co. 
69  N.  Y.  491;  State  v.  Funding  Board,  28  La. 
Ann.  249. 

The  words  of  the  Oonstitution  "for  all  pur- 
poses" exclude  all  consideration  of  the  nature  of 
the  indebtedness  or  the  reason  of  its  contraction. 

BmngfiM  v.  Edwards,  84  DL  626;  LitchfiOd 
V.  BaUou,  114  U.  8.  190  (29:  182). 

It  is  not  permitted  to  interpret  what  has  no 
need  of  interpretation. 

Jackmm  v.  Lem%^  17  Johns.  477;  Waterfotd 
db  W.  Tump.  Co.  v.  Poople,  9  Barb.  170;  People 
V.  2feu>  York  Cent.  B.  Co.  18  N.  T.  80. 

Though  used  in  their  plain  and  ordinary 
sense,  general  words  may  be  limited  by  the  rel- 
ative word  "such"  to  a  particular  description  of 
thing  contained  in  a  preceding  section. 

Bex  V.  Qwenop,  8  T.  R  185;  Morrie  v.  Mellin, 
6  Bam.  &  0.  446;  Bennett  v.  Danid,  10  Bam. 
&  C.  600;  Powlter^e  Caae,  11  Coke,  88a;  Bex  v. 
Marks,  8  East,  167;  Wood  v.  Mptton,  10  Q.  B. 
806;  EaHem  Counties  AL.  dB.  B.  Co.  v.  Mar- 
riage,  9  H.  L.  Cas.  82;  Beg.  v.  Bose,  6  Q.  B.  163; 
Beg.  V.  BandaU,  4  £1.  A  B\.  664;  Bex  v.  Baw- 
bergh,  2  Bam.  &  0.  222;  Doe  v.  Hodgson,  12 
Ad.  &  EL  185;  8kuse  v.  Dans,  10  Ad.  &  £1. 
685;  King  ▼.  BurreU,  12  Ad.  &  El.  460;  Beg.  v. 
Lee,L.a.l  Q.  B.  Div.  198;  /Temp  v.  EoUand, 
10  Mo.  255;  SuUivan  v.  State,  86  Ark.  64;  Val- 
entine V.Borden,  100  Mass.  278;  Summerman 
V.  Knowles,  88  K.  J.  L,  202;  Emns  v.  Com.  8 
Met.  453;  Com.  v.  MiUer,  8  Gush.  243;  Com.  v. 
Hancock  Free  Bridge  CoHrp.  2  Gray,  58;  U.  8. 
V.  Gooding,  25  U.  8. 12  meat  460, 477  (6:  693); 
W?iiUford  V.  Com.  6  Rand.  721;  8.  C.  18  Am. 
Dec,  771. 

The  insertion  of  the  word  such  would  operate 
to  destroy  the  effect  of  the  important  word  aU. 
The  word  all  is  regarded  as  one  of  the  most 
definit^  important  and  technical  words  known 
to  the  English  language. 

Harrington  v.  Smi&y  28  Wis.  48;  Demarest 
V.  WpnAoop,  8  Johns.  Oh.  142;  Torranee  v. 
MeDougald,  12  Ga.  530;  Cottins  v.  Carman,  5 
Md.  505,  583;  Quest  v.  Opdyke,  81 N.  J.  L.  552; 
Latshaw  v.  McNees,  50  Mo.  881;  AUgood  v. 
Blake,  L.  R.  7  Exch.  889;  Magrave  v.  White,  8 
Bam  &  C.  412;  8idawatf  v.  Hay,  8  Bam.  &  0. 
12. 

A  distinction  cannot  be  made  between  con- 
tractual and  compulsory  obligations. 

People  V.  Mav,  9  Colo.  40C  414;  Bollins  v. 
Lake  Co.  84  Fed.  Rep.  845. 

A  county  has  no  powers  except  those  con- 
ferred by  law. 

Bay  Co.  ▼.  BenUeu  49  Ma  286;  Muter  v. 
City  of  Kansas,  18  Ma  App.  217;  People  v. 
State  Treas.  28  Mich.  504;  People  y.  Chicago,  51 
111.84. 

A  municipal  corporation,  otherwise  liable  for 
negligence,  would  not  be  exempt  from  such 
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liability  by  reason  of  being  indebted  to  the 
constitutional  limit. 

Bloomingtan  v.  Perdue,  99  111.  829;  Buchanan 
V.  Litchfield,  102  U.  8.  278  (26:  138.) 

The  phrase  for  all  purposes  includes  debts 
without  regard  to  the  methods  of  their  contrao> 
tion. 

People  V.  May,  9  Colo.  404. 

Such  orders,  even  when  made  payable  to 
bearer,  are  not  negotiable  paper. 

Jerome  v.  Bio  Ch'ande  Co.  5  McCrary,  639,  18 
Fed.  Rep.  873;  Nashville  v.  Bay,  86  U.  S.  19 
Wall.  468  (22:  164):  WaU  v.  Monroe  Co.  108 
U.  8.  74  (26;  430);  Ouachita  Co.  v.  WolcoU,  108 
U.  8.  559  (26:  505);  Claiborne  Co.  v.  Brooks, 
111  U.  8.  400  (28:  470). 

An  evidence  of  indebtedness,  issued  after  the 
oonstitutionid  limit  has  been  exceeded,  is  abso- 
lutely void. 

McPhenon  ▼.  Foster,  48  Iowa,  48;  Law  v. 
Psople,  87  ni  885;  Fuller  v.  Chicago,  89  III 
282;  Prince  v.  Quincy,  105  Dl.  138. 215;  Spring- 
field  V.  Edwards,  84  III  626;  Litcfifield  v.  BaUau. 
114  U.  8.  190  (29:  132). 

ifr.  Willard  Teller,  for  defendant  in  error: 

To  auUiorize  an  implied  limitation,  the  im- 
plication must  be  a  necessary  one. 

People  V.  Bueker,  5  Colo.  455:  People  v. 
Wright,  6  Colo.  92;  Alexander  ▼.  People,  7 
Oolo.  155. 

Neither  the  laws  of  the  State  nor  its  Constitu- 
tion should  be  interpreted  so  as  to  deprive  the 
county  of  power  to  effectuate  the  ends  of  their 
being. 

Cooley,  Const.  Lim.  240  (5th  ed.);  1  Dillon, 
Mun.  Corp.  g  23;  Hamilton  Co.  v.  Mig/iels,  7 
Ohio  St.  109;  Talbot  Co.  v.  Queen  Annexe  Co. 
50  Md.  245:  State  v.  St.  Louis  Co.  Ct.  84  Mo. 
570;  Bay  Co.  v.  Bentley,  49  Mo.  236. 

The  section  must  be  so  construed  as  to  be 
consistent  with  the  objects  of  the  whole  instru- 
ment and  to  secure  effectiveness  to  all  parts 
of  it 

Ptatt  V.  Union  Pae.  R  C0.WXJ.Q.S&  (25: 
427);  U.  8.  v.  BasseU.  2  Story,  889;  Den  v. 
DuBois,  16  N.  J.  L.  285;  People  v.  Oshome,  7 
Colo.  605;  Opinion  of  Judges,  22  Pick.  578; 
Com.  V.  McCaughey,  9  Gray,  297. 

Courts  are  not  confined  to  the  exact  words; 
these  may  be  rejected  or  restrained. 

Beiche  v.  Smythe,  80  U.  8.  18  Wall.  163 
^:  566);  U.  S.  v.  Buchanan,  9  Fed.  Rep.  689; 
Bond  V.  Jay,  11  U.  S.  7  Cranch,  358  (3*  867); 
Walker  v.  Springfield.  94  DL  364. 

General  terms  should  be  so  limited  in  their 
application  as  not  to  lead  to  injustice,  oppres- 
non  or  any  absurd  consequence. 

U.  8.  V.  Fisher,  6  U.  8.  2Cranch,  858(2: 304); 
Chinese  Merc/iant  v.  Case,  18  Fed.  Rep.  605; 
Southern  Pae.  B.  Co.  v.  OrUm,  82  Fed.  Rep. 
457-477;  Cooley,  Const  Lim.  86-7;  Dwar. 
Stat.  Rule  4,  p.  144;  Springfield  y.  Edwards,  84 
Dl.  626. 

Where  exceptions  follow  general  words,  or 
where  certain  specific  things  are  subjected  to  a 
chanf|[e  or  restnction,  everything  else,  even  of 
a  similar  nature,  is  excluded. 

Broom,  Legal  Maxims,  515,  616, 517;  U.  8. 
V.  Fisher,  6  U.  8.  2  Cranch,  858, 887  (2:  804); 
Be  Bliss,  9  Johns.  849;  Bex  v.  Bichardson,  1 
Burr.  517;  Bex  v.  BeU,  7  T.  R  600;  Dwar. 
Stat  221;  Qaddis  v.  Biehland  Co.  92  DL  124; 
BrushY.  Lemma,  77  DL  496. 
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General  woide  following  particalar  words 
tpply  to  things  ^usdem  generu, 

Bkchs  ▼.  8my(he,  80  U.  8.  18  Wall.  162 
(20:  566);  U.  8,  v.  Kirify,  74  U.  8.  7  Wall.  483 
(19:  278);  U.  8.  ▼.  Irwin,  6  McLean,  178;  U.  8, 
▼.  8aunden,  89  U.  8.  22  Wall  492  (22:  786); 
Chegaray  v.  New  York,  18  N.  Y.  220. 

The  word  o^  is  a  general,  not  a  uniyersal, 
term,  and  is  to  he  understood  and  construed  as 
used  in  one  or  the  other  sense  according  to  the 
sense 

U,'8,  V.  mmm,  87  U.  8.  20  Wall  261  (22: 
275);  8Ume  v.  EUiott,  11  Ohio  8t.  258;  Ki^er 
▼.  Ehler,  18  Pa.  891. 

In  construing  a  statute,  a  limiting  clause  is 
to  be  restricted  to  the  last  antecedent,  where 
the  matter  itself  does  not  prevent  it 

Dwar.  8tat.  209-210;  Ouiking  ▼.  Warrick,  9 
Gray,  882;  Bex  ▼.  Wr^ht,  1  Ad.  &  El  484, 448; 
Stracey  ▼.  Nelmm,  12  Mees.  &  W.  541. 

The  practical  construction  given  to  a  statute 
for  some  years,  must  be  enforced,  although  not 
authorizea  by  the  laws  of  the  land  itself. 

McKeen  ▼.  Delancy,  9  U.  8.  5  Cranch,  22 
(8:  25);  EdwardiY.  Darby,  26  V, 8.  12  Wheat. 
206  (6:  608);  U.  8,  ▼.  8hip  Recorder,  1  Blatohf . 
222-26;  Miller  ▼.  MeQuSrry^  McLean,  482; 
Martin  ▼.  Hunter,  14  IT.  8. 1  Wheat  851  (4: 97); 
Cohens  Y.  Va.  19  U.  8.  6  Wheat  264  (5:  267); 
Bogers  v.  Chodmn,  2  Mass.  477;  Cooley,  Const 
Law,  81;  Oheenut  v.  8hane,  16  Ohio,  599. 

Provision  must  be  made  for  payment  of 
county  officers. 

People  V.  Wright,  6  Colo.  92;  People  v.  Draper, 
15  N.  Y.  541-2;  Peojde  ▼.  Faneher,  50  N.  Y. 
291;  McCluekey  v.  OromteeU,  11  N.  Y.  601; 
Bipley  v.  Oifford,  11  Iowa,  867;  Batdvfin  v. 
KouM,  Si:  Ala.  272;  Qelpeke  v.  Dubuque,  68 
U.  8.  1  Wall.  206  (17:  625);  Eendersonv.  Jack- 
eon  Co,  2  McCrary,  621. 

Any  doubt  as  to  the  proper  construction  of 
the  Act  must  be  solved  in  favor  of  good  faith. 

Moran  v.  Miami  Co.  67  U.  8.  2  iBlack,  722 
(17:  842);  Com,  v.  AUeglieny  Co.  82. Pa.  228. 

Such  indebtedness  as  ronngs  from  express 
or  implied  contracts,  involving  liability  arisinff 
ex  delicto,  is  a  subject  that  is  not  contomplated 
by  the  provision. 

Bloomington  v.  Perdue,  99  HI.  829;  Chicago 
r.  Sexton,  8  West.  Rep.  455, 115  lU.  248;  Barile 
v.  Dee  Moinee,  88  Iowa,  415;  Dovenport  v. 
Lord,  76  U.  8.  9  Wall.  409  (19:  704);  if.  8.  v. 
Board  of  Auditors,  28  Fed.  Rep.  407;  Lyons  y. 
Cooledge,  89  111.  529. 

When  no  decision  of  the  state  court  had  been 
had  at  the  time  contract  was  made,  the  court 
decides  in  accordance  with  the  legal  rights  of 
the  parties,  in  accordance  with  the  construction 
put  on  a  statute  by  the  officers  who  execute  it. 

Douglass  Y.  Pike  Co.  101  U.  8.  686  (25;  971); 
Oelpeke  v.  Dubuque,  68  U.  8.  1  Wall.  206  (17: 
525);  Burgess  v.  Seligman,  107  U.  S.  88  (27: 865); 
Green  Co.  v.  Conness.  109  U.  8.  104  (27:  872); 
Pana  v.  Bowler,  107  U.  S.  540  (27: 428);  CarroU 
Co.  V.  8mith,  111  U.  8.  556  (28:517);  Anderson 
▼.  8anta  Anna,  116  U.  8.  856  (29:  638);  BoOes 
▼.  Brimfield,  120  U.  8.  759  (80:  786). 

Little  reliance  ought  to  be  placed  on  the  dis- 
cussion of  a  bill  in  Congress. 

Mitchell  V.  Great  Works  M.  d  Mfn.  Co.  2 
Story.  648;  9  Ops.  Atty-Gen.  58, 488;  Nicholson 
V.  U.  8.  Dev.  Ct.  Cn.  158;  Aldridgev.  Williams, 
44  U.  8.  3  How.  24  (11:  469). 
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Mr.  Justiee  'Lmmmr  delivered  the  oplnioD  of 
^e  court: 

This  action  was  instituted  in  the  Circuift 
Court  of  the  United  States  for  the  District  of 
Colorado.  It  is  a  suit  against  the  County  of 
Lake,  in  that  State,  and  is  based  on  a  huge 
number  of  county  warrants  issued  for  the  or- 
dinary county  expenses,  such  as  witnesses'  and 
lurors'  fees,  election  costs,  charges  for  the 
board  of  prisoners,  county  treasurer's  commis- 
sions, etc. 

The  county  has  ofTered  several  defenses;  but 
the  view  we  take  of  the  case  renders  it  un- 
necessary to  nodce  any  save  one. 

The  fifth  defense  offered  is  that  of  want  of 
authority  on  the  part  of  the  counter  commis- 
sioners to  issue  the  warrants  in  question  or  any 
of  theuL  It  is  claimed  that  section  six,  article 
eleven,  of  the  State  Constitution  of  1876,  fixes 
a  maximxun  Umit,  beyond  which  no  county 
can  contract  any  indebtedness,  and  that  the 
warrants  sued  on  were  all  issued  after  that 
Umit  had  been  reached,  and  even  exceeded; 
and  that  thev  are  all,  for  that  reason,  void. 

The  constitutional  provision  in  question  is  as 
follows: 

"No  county  shall  contract  any  debt  by  loan 
in  any  form,  except  for  the  purpose  of  erecting 
necessary  public  buildines,  making  or  repair- 
ing public  roads  and  brioges;  and  such  indebt- 
edness contracted  in  any  one  year  shall  not  ex- 
ceed the  rates  upon  the  taxable  fnoperty  in  such 
county  following,  to  wit:  counties  in  which  the 
assessed  valuation  of  taxable  property  shall  ex- 
ceed five  millions  of  dollars,  one  doDar  ami 
fifty  cents  on  each  thousand  dollars  thereof; 
counties  in  which  such  valuation  shall  be  leas 
than  five  millions  of  dollars,  three  dollars  on 
each  thousand  dollars  thereof;  and  the  aggre- 
gate amount  of  indebtedness  of  any  county,  for 
all  purposes,  exclusive  of  debts  contracted  be- 
fore the  adoption  of  the  Constitution,  shall  not 
at  any  time  exceed  twice  the  amount  above 
herein  limited,  unless  when,  in  manner  pro- 
vided by  law,  the  question  of  increasing  such 
debt  shall,  at  a  general  election,  be  submitted 
to  such  of  the  qualified  electors  of  such  countv 
as  in  the  vear  last  preceding  such  election  shaU 
have  paia  a  tax  upon  property  assessed  to  them 
in  such  county,  and  a  majority  of  those  voting 
thereon  shall  vote  in  favor  of  increasing  the 
debt;  but  the  bonds,  if  any  be  issued  therefm*. 
shall  not  run  less  than  ten  years;  and  the  ag- 
gregate amount  of  debt  so  contracted  shall  not 
at  any  time  exceed  twice  the  rate  upon  the  val- 
uation last  hercdn  mentioned;  Proiided,  That 
this  section  shall  not  apply  to  counties  having 
a  valuation  of  less  than  one  million  of  doHars.^ 

To  this  defense  the  plaintiff  below  responded 
to  the  effect  that  the  provision  quoted  was  not 
applicable  to  the  warrants  in  ouestion;  that  it  is 
properly  applicable  only  to  debts  created  by 
loan,  for  the  purpose  of  erecting  necessary  pub- 
lic buildings  or  making  or  repairing  public 
roads  and  bridges;  and  that  as  to  debts  so  cre- 
ated by  loan  for  the  puri>oee3  dengnated  and 
as  to  them  alone,  a  limitetion  of  amount  is 
fixed,  first,  as  to  the  sum  that  may  be  incurred 
in  any  one  year,  and  secondly,  as  to  the  aggre- 
gate sum  that  may  be  incurred  by  the  accumu- 
lating debts  of  more  than  one  year;  and  that 
these  objects  and  restrictions  exhaust  the  scope 
of  the  provision. 
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The  cause  was  tried  below  on  an  agreed  state 
[664]      of  facts,  before  the  court,  on  the  wriiien  waiver 
of  a  jury.    In  the  agreement  is  found  the  fol- 
lowing stipulation: 

"It  is  further  stipulated  and  agreed  that  if  sec- 
tion six  (6)  of  article  eleven  (11)  of  the  Consti- 
tutioD  of  the  State  of  Colorado,  be  construed  to 
be  a  limitation  upon  the  power  of  defendant 
county  to  contract  any  and  all  indebtedness, 
includiog  all  such  as  that  sued  upon  in  this  ac- 
tion, then  it  is  admitted  that  the  claimed  in- 
debtedness sued  on  herein  was  incurred  after 
the  limitation  prescribed  by  said  Constitution 
bad  been  reached  and  exceeded  by  the  said  de- 
fendant, the  County  of  Lake;  ana  in  the  event 
of  such  a  construction  by  this  court,  or  the 
Supreme  Court  of  the  United  States,  then  and 
in  that  case,  and  for  the  piu7)ose8of  this  action, 
it  is  hereby  also  admitted  that  all  the  allega- 
tions of  the  fifth  separate  defense  to  this  action 
of  the  answer  of  the  defendant  are  true  and 
correct,  and  the  defendant  entitled  to  Judgment 
thereon.  •• 

The  court  below  held  (34  Fed.  Rep.  845): 
First,  that  the  said  section  six,  in  all  of  its 
sentences,  does  not  refer  exclusively  to  debts 
contracted  by  loan,  but  there  are  two  independ- 
ent declarations  in  It,  the  second  declaration 
beginning  with  the  words,  "and  the  aggregate 
amount  of  indebtedness  of  any  county,  for  all 
purposes,  etc.;"  tecondly,  that  in  determining 
whether  the  limit  of  county  indebt^ness,  fixed 
hy  the  second  declaration,  had  been  reached,  it 
la  immaterial  how  any  particular  portion  of 
the  indebtedness  arose;  but  that,  iJUrdly,  when 
such  limit  had  been  reached,  while  the  power 
of  the  county  to  inuur  further  debt  by  con- 
tract was  suspended,  the  liability  for  further 
amounts  in  the  shape  of  fees  and  salaries,  and 
other  ''compulsory  obligations"  imposed  by 
the  will  of  the  Legislature,  remained  and  was 
enforceable.  Proceeding  on  this  idea,  the  cir- 
cuit court  rendered  Judgment  in  favor  of  the 
plaintiff  below;  whereupon  the  county  brought 
the  case  here  by  writ  of  error. 

We  are  unable  to  assent  either  to  the  conclu- 
sions of  the  court  below,  or  to  the  positions  of 
ditfendant  in  error.  The  language  of  the  sixth 
section  seems  to  be  neither  complicated  nor 
doubtful;  and  we  think  it  plain  that  what  is 
meant  is  exactly  what  is  said;  no  more  and  no 
less.  It  deals  w  ith  the  subject  of  county  debts, 
and,  to  begin  with,  assumes  a  unit  of  measure- 
ment whicn  is  one  and  one  half  dollars  in  Uie 
thousand  of  assessed  values;  that  is,  one  and 
and  half  mills  on  the  dollar.  This  is  about 
equal  to  the  average  amount  of  taxes  levied  for 
county  purposes  per  annum  under  normal  con- 
ditions. The  provision  then  proceeds  as  follows : 

Fir$U  It  provides  that  no  county  shall  bor- 
row money  in  any  way; 

Secondly,  Exception  is  then  made  in  favor  of 
the  erection  of  necessary  public  buildings,  and 
the  making  or  repairing  of  public  roads  and 
hridses;  and, 

Tnirdly.  The  loans  allowed  by  the  foregoing 
•xceptioo  to  be  taken  in  any  one  year  are  lim- 
ited to  the  amount  of  one  and  one  half  mills 
on  assessed  values  in  one  class  of  counties,  and 
three  mills  in  another  class. 

Here  the  matter  of  indebtedness  by  loan  is 
completed;  and  the  section  passes  to  a  broader 
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subject  Manifestly,  the  purpose  of  the  col- 
location of  the  two  passages  in  one  section  is  not 
that  by  a  wrested  reading  the  latter  mav  yet 
further  limit  and  complicate  the  power  of  tor- 
rowing;  but  that  the  meaning  of  the  latter  pas- 
sage may  be  more  sharply  and  clearly  defined 
and  emphasized  by  an  antithesis.  It  is  an  ex- 
ample not  of  inadvertence,  but  of  food  rhetoric, 
as  ii  special  attention  had  been  oy  discussion 
and  care  given  to  the  wording  of  the  section. 

The  next  provisions  are: 

Fourthly,  That  the  aggregate  debt  of  any  [670] 
county  for  all  purposes  (exclusive  of  debts  con- 
tracted before  the  adoption  of  the  Constitution) 
shsJl  not  at  any  time  exceed  the  sum  of  three 
miUs  (or  six,  as  the  case  might  be)  on  assessed 
values;  unless  the  taxpayers  vote  in  favor  of 
such  excess,  at  some  general  election;  and 

Fifthly,  That  even  when  an  election  has  been 
held,  the  aggregate  debt  so  contracted  shall 
not  exceed,  at  any  one  time,  the  sum  of  six 
mills  (or  twelve  as  the  case  might  be)  on  the  a»- 
seraed  values. 

We  are  unable  to  adopt  the  constructive  in- 
terpolations ingenioudy  offered  by  counsel  for 
defendant  in  error.  Why  not  assume  that  the 
framers  of  the  Constitution,  and  the  people, 
who  voted  it  into  existence,  meant  exactly 
what  it  says?  At  the  first  glance,  its  reading 
produces  no  impression  of  doubt  as  to  the  mean- 
ing. It  seems  all  sufficiently  plain;  and  in 
such  case  there  is  a  well  settled  rule  which  we 
must  observe.  The  object  of  construction,  ap- 
plied to  a  Constitution,  is  to  give  effect  to  the 
mtent  of  its  framers,  and  of  the  people  in  adopt- 
ing it  This  intent  is  to  be  found  in  the  in- 
strument itself;  and  when  the  text  of  a  con- 
stitutional provision  is  not  ambiguous  the 
courts,  in  giving  construction  thereto,  are  not 
at  liberty  to  search  for  its  meaning  beyond  the 
instrument 

To  get  at  the  thought  or  meaning  expressed 
in  a  statute,  a  contract  or  a  (Constitution,  the 
first  resort,  in  all  cases,  is  to  the  natural  sig- 
nification of  the  words,  in  the  order  of  gram- 
matical arranirement  in  which  the  framers  of 
the  instrument  have  placed  them.  If  the  words 
convey  a  definite  meaning,  which  involves  no 
absurdity  nor  any  contraaiction  of  other  parts 
of  the  instrument,  then  that  meaning,  apparent 
on  the  face  of  the  instrument  must  be  accepted, 
and  neither  the  courts  nor  the  Legislature  have 
the  right  to  add  to  it  or  take  from  it  Newell 
V.  iVopfe,  7  N.  Y.  97;  Hills  v.  Chie4i{fo,  60  III 
86;  Benn  v.  Reid,  85  U.  S.  10  Pet.  524  [9: 519]; 
Leonard  v.  Wiseman,  81  Md.  204;  People  v. 
Potter,  47  N.  Y.  875;  Cooley,  Const.  lim.  p. 
57;  Story.  Const  §  400;  Beardstown  v.  Ftr- 
ffinia,  76  HI.  84.  So,  also,  where  a  hiw  is  ex- 
pressed in  plain  and  unambiguous  terms  wheth- 
er those  terms  are  general  or  limited,  the  Leg-  [671] 
islature  should  be  intended  to  mean  what  they 
have  plainly  expressed,  and  consequently  no 
room  is  left  for  construction.  United  Stales  w. 
Fish^,^V,  S.  2 Oanch,  858, 899  [2:  804,  817]; 
Doffgett  V.  Florida  R,  Co.  99  U.  S.  72  [25:  801j. 

There  is  even  stronger  reason  for  adhering 
to  this  rule  in  the  case  of  a  Constitution  than 
in  that  of  a  statute,  since  the  latter  is  passed  by 
a  deliberative  body  of  small  numbers,  a  large 
proportion  of  whose  members  are  more  or  less 
conversant  with  the  niceties  of  construction 
and  discrimination,  and  fuller  opportunity  ex- 
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ists  for  attention  and  revision  of  such  a  charac- 
ter, while  Constitutions,  although  framed  by 
conventions,  are  yet  created  by  the  votes  of  the 
entire  body  of  electors  in  a  State,  the  most  of 
whom  are  litUe  disposed,  even  if  they  were 
able,  to  engage  in  such  refinements.  The  sim- 
plest and  most  obvious  interpretation  of  a  Con- 
stitution, if  in  itself  sensible,  is  the  most  likely 
to  be  that  meant  hy  the  people  in  its  adoption. 

Such  considerations  give  weight  to  that  line 
of  remark  of  which  People  v.  Purdy,  2  Hill,  85, 
affords  an  example.  There,  Bronson,  /.,  com- 
menting upon  the  danger  of  departing  from 
the  import  and  meaning  of  the  language  used 
to  express  the  intent,  and  hunting  after  proba- 
ble meanings  not  clearly  embrac^  in  that  lan- 
guage, says:  '*  In  this  way  the  Constitution  is 
made  to  mean  one  thing  by^  one  man  and  some- 
thing else  by  another,  until  in  the  end  it  is  in 
danger  of  being  rendered  a  mere  dead  letter, 
and  that,  too,  when  the  language  is  so  plain 
and  explicit  that  it  is  impossible  to  mean  more 
than  one  thing,  unless  we  lose  sight  of  the  in- 
strument itself  and  roam  at  large  in  the  fields 
of  speculation." 

Words  are  the  common  signs  that  mankind 
jnake  use  of  to  declare  their  intention  to  one 
another;  and  when  the  words  of  a  man  ex- 
press his  meaning  plainly,  distinctly  and  per- 
fectly, we  have  no  occasion  to  have  recourse 
to  anv  other  means  of  interpretation. 

Defendant  in  error  insists  that  the  interpreta- 
tion contended  for  by  the  county  leads  to  cer- 
tain absurd  consequences,  viz.,  that  it  is  sense- 
less to  limit  the  power  of  a  county  to  incur 
[6721  ^^^^  generally,  since  its  exercise  of  such  a 
power  may,  by  sudden  exigencies,  become  im- 
peratively necessary  to  the  discharge  of  its 
functions;  that  it  would  be  to  require  the 
county  to  provide  in  advance  by  taxation  or 
otherwise,  for  the  payment  of  expenses,  which, 
from  their  nature,  can  only  be  guessed  at;  that 
it  would  be  to  enable  any  county  in  two  vears, 
by  a  vote  and  a  loan,  to  exhaust  the  whole  pos- 
■iDle  indebtedness  in  the  way  of  buildings, 
roads  and  bridges,  leaving  no  margin  for  other 
necessities;  that  it  would  be  to  destroy  the 
county  governments,  since  the  county  omcials 
and  oUiers  will  not  work  for  nothing,  and  the 
margin  of  possible  debt  is,  in  neany  all  the 
counties,  aureadv  reached;  and  that  it  would 
be  to  avoid  nearly  all  the  tax  payments  hereto- 
fore made  in  warrants.  All  of  these  objections 
could  well  be  answered  from  the  facts  as  dis- 
closed by  the  bill  of  exceptions;  but  it  is  not 
necessary. 

We  cannot  say,  as  a  matter  of  law,  that  it 
was  absurd  for  the  framers  of  the  Constitu- 
tion for  this  new  State  to  pliw  for  the  estab- 
lishment of  its  financial  system,  on  a  basis  that 
should  closely  approximate  the  basis  of  cash. 
It  was  a  scheme  favored  by  some  of  the  ablest 
of  the  earlier  American  statesmen.  Nor  can 
the  fact  disclosed  in  the  bill  of  exceptions,  that, 
after  the  adoption  of  the  State  Constitution,  the 
coimtv  ofiflciais  and  many  of  the  people,  de- 
signedly or  undesignedly,  disregarded  the  con- 
stitutional rule,  render  the  plan  absurd.  If  it 
was  a  mistaken  scheme,  if  its  opration  has 
proved  or  shall  prove  ta  be  more  inconvenient 
than  beneficial,  the  remedy  is  with  the  people, 
not  with  the  courts. 

In  WisecMin  Cent,  B.  Co,  y.  Taylor  County, 


52  Wis.  87,  the  court  says:  "We  have  been 
urged  with  great  ability  to  give  the  section 
such  construction  as  to  forever  prevent  unjust 
discrimination  by  the  Legislature;  and  grave 
consequences  have  been  assumcJ  as  the  reeuH 
of  a  different  construction.  On  the  other  hand^ 
we  have  been  urged  with  equal  ability  thai 
such  a  decision  would  unseat  many  titles,  stop 
revenue,  necessitate  a  revision  of  the  laws  of 
taxation,  and  possibly  the  caUing  of  a  consti- 
tutional convention.  The  answer  to  all  this  is 
obvious.  It  is  no  part  of  the  duty  of  the  court 
to  make  or  unmake,  but  simply  to  construe 
this  provision  of  the  Constitution.  All  ques-  [673] 
tions  of  policy;  all  questions  of  rcstrictioQ 
and  unjust  discrimination;  all  questions  of 
flexibility  and  adjustability  to  meet  the  varied 
wants  and  necessities  of  the  people — must  \» 
regarded  as  having  been  fully  considered  and 
conclusively  determined  by  the  adoption  of  the 
Constitution.  The  oath  of  all  is  to  support  it 
as  it  is,  and  not  as  it  might  have  been.  To  do 
so  may,  in  some  cases,  lead  to  individual  hard- 
ships; but  to  do  otherwise  would  be  most  por- 
tentous with  evil."  In  Lawr,  People,  87  HL 
895,  the  court  said:  "But,  should  it  work  hard- 
ship to  individuals,  that  by  no  means  warrants 
the  violation  of  a  plain  and  emphatic  provision 
of  the  Constitution.  The  liber^  of  the  citizen, 
and  his  security  in  all  his  rights,  in  a  large  de- 
gree depend  upon  a  rigid  adherence  to  the  pro- 
visions of  the  Constitution  and  the  laws,  and 
their  faithful  performance.  If  courts,  to  avoid 
hardships,  may  disregard  and  refuse  to  enforce 
their  provisions,  then  the  security  of  the  citizen 
is  imperiled.  Then  the  will,  it  may  be  the  un- 
bridled will,  of  the  judge  would  usurp  the 
place  of  the  Constitution  and  the  laws;  and  the 
violation  of  one  provision  is  liable  to  speedily 
become  a  precedent  for  another,  perhaps  more 
flagrant,  until  all  constitutional  and  le^  Imun 
riers  are  destroyed,  and  none  are  secure  in  tbehr 
rights.  Nor  are  we  justified  in  resorting  to 
strained  construction  or  astute  interpretation, 
to  avoid  the  intention  of  the  framers  of  the 
Constitution,  or  the  statutes  adopted  under  it, 
even  to  relieve  against  individual  or  local  hard- 
ships. If  unwise  or  hard  in  their  operation, 
the  power  that  adopted  can  repeal  or  amend, 
and  remove  the  inconvenience.  The  i>ower  to 
do  so  has  been  wisely  withheld  from  the  courts, 
their  functions  only  being  to  enforce  Uie  laws 
as  they  find  them  enacted." 

In  the  light  of  th^e  principles,  expressed  in 
the  authorities  quoted  and  in  many  others,  wa 
must  decline  to  read  the  expression  in  section 
six,  "and  the  aggregate  amount  of  indebted- 
ness of  any  county,  rorott  purposes,"  etc.,  as  if 
it  were  written  "and  the  aggregate  amount  of 
such  indebtedness,"  etc.  This  the  defendant 
in  error  concedes  to  be  necessary  to  his  casei 
We  see  no  admissible  reason  for  the  introduction  ( 674] 
of  this  restrictive  word  tt/dk,  except  to  alter 
radically  the  plain  meaning  of  Uie  sentence. 

Neither  can  we  assent  to  the  position  of  the 
court  below  that  there  is,  as  to  this  case,  a  dif- 
ference betwera  indebtedness  incurred  by  con- 
tracts of  the  coun^  and  that  form  of  debt  de- 
nominated "compulsory  obligations.''  The 
compulsion  was  imposed  by  the  Legislmtare  of 
the  State,  even  if  it  can  be  said  correct^  thai 
the  compulsion  was  to  incur  debt;  and  the  Leg- 
islature could  no  more  impose  it  than  the  coon* 
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tv  oould  voluntarily  assume  it,  as  against  the 
disability  of  a  constitutional  prohibition.  Nor 
does  the  fact  that  the  Constitution  provided  for 
certain  county  officers,  and  authorized  the  Leg- 
islature to  fix  their  compensation  and  that  of 
other  officials,  affect  the  Question.  There  is  no 
necessary  inability  to  give  both  of  the  provi- 
sions their  exact  and  literal  fulfillment 

In  short,  we  conclude  that  article  six  afore- 
said is  "a  limitation  upon  the  power  of  the 
county  to  contract  anv  and  all  indebtedness,  in- 
cluding all  such  as  that  sued  npon  in  this  ac- 
tion;" and  therefore,  under  the  stipulation 
already  set  forth,  the  county  is  entitled  to  Judg- 
ment. 

Wlierefore^  the  judgment  of  the  Court  beUno  U 
ref)ersed,and  the  ease  ia  remanded  to  that  Court, 
uith  a  direction  to  enter  jvdgmerU  for  the  de- 
fendant. 

[6741  ipHE  BOARD  OP  COUNTT  COMMIS- 
8IONER8  OF  THE  COUNTY  OP  LAKE, 
K/.  in  Brr., 

BENJAMIN  GRAHAM. 
(8oe  8.  a  Reporter's  ed.  674-684.) 

Municipal  honde—redtaU,  do  not  extend  to  miU- 
tere  ^  law—if  act  ascertainable  by  record—when 
recitals  do  not  cover  such  fact — amount  of  as- 
sessed valuation — constitutional  requirements 
cannot  be  dispensed  with  by  the  Legislature — 
legislative  exactions. 

1.  The  purchaser  of  municipal  bonds  is  held  to 
know  the  constitutional  provisions  and  the  stat- 
atory  restrictions  hearing  on  the  question  of  the 
authority  to  issue  them;  also  the  recitals  of  the 
bonds  he  buys;  while,  on  the  other  hand,  if  be  acts 
in  good  faitn  and  pay  value,  he  is  entitled  to  the 
protection  of  such  recitals  of  facts  as  the  bonds 
may  contain. 

2.  Where  the  recitals  of  the  bonds  are  merely  to 
the  effect  that  the  statute  has  been  fully  complied 
with,  and  there  is  no  recital  that  the  constitutional 
requlremeutB  have  been  observed,  there  is  no  es- 
toppel  as  to  the  oonstititutional  question. 

8.  A  recital  does  not  extend  to  or  cover  matters 
ot  law:  and  a  certlilcate  reciting  the  actual  facts, 
And  that  thereby  the  bonds  were  conformable  to 
the  law,  when.  Judicially  speaking,  they  are  not, 
will  not  make  them  so,  nor  can  it  work  an  estoppel 
upon  the  county  to  claim  the  protecuon  of  the 
law. 

4.  If  the  fact  necessary  to  the  existence  of  the 
authority  is  by  low  to  be  ascertained,  not  oIBcially 
by  the  officers  charged  with  the  execution  of  the 
power,  but  by  reference  to  some  express  and  defl- 
Dlte  record  of  a  public  character,  then  the  author- 
ity to  act  will  depend  ui>on  the  existence  of  the  req- 
uisite fact  as  shown  by  the  record,  and  not  upon 
Its  ascertainment  and  determlnatioo  by  anyone. 

5.  All  persons  claiming  under  the  exercise  of  such 
%  power  may  be  put  to  proof  of  the  fact  made  a 
oondition  of  its  lawfulness,  notwithstanding  any 
recitals  in  the  instrument. 

6.  No  recital  as  to  the  amount  of  the  assessed 
taxable  valuation  of  the  property  to  be  taxed  for 
the  payment  of  the  bonds  can  take  the  place  of  the 
assessment  itself,  where  the  amount  as  flxod  by  ref> 
ereoce  to  that  record  is  made  by  the  Constitution 
the  standard  for  measuring  the  Umft  of  the  munic- 
ipnl  power,  and  the  ascertainment  of  that  fact  is 
not  submitted  to  the  county  officers. 

7.  Whore  the  standard  of  validity  is  created  by 
the  Constitution  and  m  tliat  standard  two  factors 
are  to  be  oonsidered,  one  the  amount  of  assessed 

Nora.— Rseitolt  in  ntgntiable  bonds  or  securities 
evidence  of  the  facts  recited,  Eiitonptl  hy  reciUiU  in. 
See  Mercer  Co.  v.Hackett,  68  U.  d.  17  L.  ed.  648  and 
note. 
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value,  and  the  other  the  ratio  between  that  assesses! 
value  and  the  debt  proposed,  these  being  exacUous 
of  the  Constitution  Itself,  it  is  not  within  the  power 
of  a  Legislature  to  dispense  with  them,  either  di* 
rectly  or  indirectly,  by  the  creation  of  a  ministerial 
commission  whose  finding  shall  be  taken  in  lieu  of 
the  facts. 

8.  Where  the  Legislature,  being  the  source  of  ex- 
action, has  created  a  board  authorized  to  deter- 
mine whether  su<di  exaction  has  been  complied 
with,  its  finding  is  conclusive  as  to  a  bona  fide  pur- 
chaser. 

[No.  1265]. 
Submitted  Jan.  S,  1889.  Decided  May  IS,  2889. 

Fl  ERROR  to  the  Circuit  Coart  of  the  United 
States  for  the  District  of  Colorado,  to  review 
a  judgment  in  favor  of  plaintiff  in  a  suit 
against  a  county  in  the  State  of  Colorado  to  re- 
cover on  coupons  for  interest  on  bonds  issued 
bj  Uie  county.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  DaAiel  £•  Parka  and  H,  B. 
Johnson  for  plaintiff  in  error 

Messrs.  Robert  E.  Foot  and  WlUard 
Teller  for  defendant  in  error. 

Mr.  Justice  Lamar  delirered  the  opinion 
of  the  court: 

This  action  was  instituted  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Colorado. 

It  is  a  suit  against  the  County  of  Lake,  in 
that  State,  and  is  based  on  one  hundred  and 
ninety-eight  coupons,  aggregating  the  ^m  of 
$7,280,  and  being  for  interest  on  certain  bonds 
issued  by  the  county  on  the  second  of  January, 
1882. 

The  case  was  tried  in  the  court  below  on  an 
aereed  statement  of  facts,  which  is  in  the  bill 
of  exceptions.  From  that  agreement  it  ap- 
pears thai  the  bonds,  from  which  the  coupons 
sued  on  were  detached,  were  executed  in  ex* 
change  for  divers  warrants  of  the  county,  to 
the  amount  of  five  hundred  thousand  dollars; 
that  they  were  executed  in  compliance  with  an 
Act  of  the  General  Assembly  of  Colorado,  en- 
titled '*  An  Act  to  Enable  the  Several  Counties 
of  the  State  to  Fund  their  Floating  Indebted-  [6761 
ncss;"  that  the  indebtedness  of  the  county  on 
the  6th  day  of  September,  1881,  the  day  the 
first  notice  was  published  under  the  Act,  as 
evidenced  by  county  warrants,  was  $500,000, 
and  the  assesed  valuation  of  the  property  of  sai<l 
county  on  said  day  was  $16,428,408,  afterwards 
rebated,  in  1882,  to  $5,017,000,  in  accordance 
with  a  decision  of  the  supreme  court;  and  that 
such  was  the  indebtedness  and  valuation  on  the 
day  the  bonds  and  coupons  were  issued. 

There  is  also  in  the  record  an  agreement  be- 
tween the  parties  that  if  section  six  of  article 
eleven  of  the  Const  itution  of  the  State  of  Col- 
orado be  construed  to  be  a  limitation  upon  the 
power  of  the  defendant  county  to  contract  any 
and  all  indebtedness,  including  all  such  as  that 
sued  upon  in  this  action,  then  it  is  ad  milted 
that  the  claimed  indebtedness  sued  on  here- 
in was  incurred  after  ibe  limitation  prescribed 
by  said  Constitution  bad  been  reacbed  and  ex- 
ceeded by  the  said  defendant,  the  County  of 
Lake;  and  in  the  event  of  such  a  construction 
by  the  Circuit  Court,  or  the  Supreme  Court  of 
the  United  States,  then  and  in  that  case,  and 
for  the  purposes  of  the  action,  it  is  also  ad- 
mitted that  the  defendant  is  entitled  to  Judg- 
ment thereon,  unless  the  defendant  is  estopped 
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from  making  such  defense  by  the  recitals  con- 
tained on  the  face  of  the  bonds  and  coupons 
sued  on  in  this  action. 

In  the  case  of  Comtnimonert  of  Lake  County 
▼.  Rollins,  ante,  1060,  we  have  set  forth  said 
section  6,  and  have  decided  that  it  does  impose 
"  a  limitation  upon  the  power  of  the  defend- 
ant county  to  contract  any  and  all  indeb^ 
edness."  That  decision  disposes  of  the  first 
condition  in  the  agreement  recited  above,  It 
only  remains  to  decide  whether  the  county  is 
estopped  from  making  such  defense  by  the  re- 
citals contained  on  the  face  of  such  bonds  and 
coupons.  The  bonds  and  coui>ons  are  as  fol- 
lows: 


change,at  par  and  accrued  interest,  for  the  bonds 
of  such  county,  to  be  issued  under  the  provis- 
ions of  this  Act,  taking  such  bonds  at  par.  It 
shall  be  the  dutV  of  such  board  of  county  com- 
missioners, at  tne  next  general  election  occur- 
ring after  the  expiration  of  thirty  days  from  the 
date  of  the  first  publication  of  the  notice  afore- 
mentioned,upon  the  petition  of  fifty  of  the  elect- 
ors of  such  county,  who  shall  have  paid  taxes 
upon  property  assessed  to  them  in  said  county  in 
the  preceding  year,  to  submit  to  the  vote  of  the 
qualified  electors  of  such  county,  who  shall 
have  paid  taxes  on  propertv  assened  to  them 
in  said  county  in  the  preceding  year,  the  ques- 
tion whether  the  board  of  county   commis- 
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"  United  States  of  America,  Coim^  of  Lake,  State  of  Colorado. 

Funding  bond.    Series 

"  The  County  of  Lake,  in  the  Slate  of  Colorado,  acknowledges  itself  indebted  and 

Eromis^  to  pay  to ,  or  bearer, dollars,  lawful  money  of  the 
United  States,  for  value  received,  redeemable  at  the  pleasure  of  the  said  county,  after 
ten  years,  and  absolutely  due  and  payable  twenty  years  from  the  date  hereof,  at  the 
ofiSce  of  the  treasurer  of  the  said  county,  in  the  City  of  Leadville,  or  at  the  banking 
house  of  Jesup,  Paton  &  Co.,  in  the  City  of  New  York,  at  the  option  of  the  holder, 
with  interest  thereon  at  the  rate  of  eight  per  cent  per  annum,  payable  semi-annually, 
on  the  first  day  of  January  and  the  first  day  of  July  in  each  year,  at  the  office  of  the 
county  treasurer  aforesaid,  or  at  the  bankinc?  house  of  Jesup,  Paton  &  Co.,  in  the 
City  of  New  York,  at  the  option  of  the  holder,  upon  the  presentation  and  surrender 
of  the  annexed  coupons  as  they  severally  become  aue. 

"This  bond  is  one  of  710  funding  bonds,  each  of  like  date,  comprised  in  three 
series,  designated  'A,'  'B,'  and  'C,*  respectively,  series  'A'  consisting  of  450  bonds  for 
the  sum  of  one  thousand  dollars  each,  numbered  from  1  to  450,  both  numbers  inclu- 
sive; series  'B'  consisting  of  60  bonds  for  the  sum  of  five  hundred  dollars  each,  num- 
bered from  451  to  610,  l^th  numbers  inclusive;  and  series  'C  consisting  of  200  bonds 
for  the  sum  of  one  hundred  dollars  each,  numbered  from  511  to  710,  both  numbers  in- 
clusive, the  whole  amounting  to  five  hundred  thousand  dollars,  which  the  Board  of 
County  Commissioners  of  said  Lake  County  have  issued  under  and  by  virtue  of  and 
in  full  compliance  with  an  Act  of  the  General  A^embly  of  the  State  of  Colorado  en- 
titled '  An  Act  to  Enable  the  Several  Counties  of  the  State  to  Fund  Their  Floating  In- 
debtedness.' approved  February  21,  1881;  and  it  is  hereby  certified  that  all  the  provi- 
sions and  re()uirements  of  said  Act  have  been  fully  complied  with  by  the  proper  ofli- 
oers  in  the  issuing  of  this  bond.  It  is  further  certifiea  that  this  issue  of  bonds  has 
been  authorized  by  a  vote  of  a  majority  of  the  duly  qualified  electors  of  said  County  of 
Lake,  voting  on  the  question  at  a  general  election  duly  held  in  said  county  on  the  8th 
day  of  November,  A.  D.  1881. 

'*  The  faith  and  credit  of  the  County  of  Lake  are  hereby  pledged  for  the  punctual 
payment  of  the  principal  and  interest  of  this  bond. 

"  In  testimony  whereof  the  Board  of  County  Commissioners  of  the  said  County  of 
Lake  has  caused  this  bond  to  be  siirned  by  its  chairman,  countersign^  by  the  coimty 
treasurer,  and  attested  by  the  county  clerk,  under  the  seal  of  the  county,  this  second 
day  of  January,  A.  D.  1882. 

"Attest:  . 


"[County  seal 


County  Clerk, 


«« 


Section  one  of  the  Act  under  which  the 
bonds  were  issued  is  as  follows: 

"  Sec.  1.  It  shall  be  the  duty  of  the  county 
commissioners  of  any  county  having  a  floating 
indebtedness  exceeding  ten  thousand  dollars, 
upon  the  petition  of  fifty  of  the  electors  of  said 
counties  (county)  who  shall  have  paid  taxes  up- 
on property  assessed  to  them  in  said  county  m 
the  precedmg  year,  to  publish  for  the  period  of 
thirty  days,  in  a  newspaper  within  said  county, 
a  notice  requesting  the  holders  of  the  warrants 
of  such  county  to  submit,  in  writing,  to  the 
board  of  county  commissioners,  within  thirty 
days  from  the  date  of  the  first  publication  of 
such  notice,  a  statement  of  the  amount  of  the 
warrants  of  such  county  which  they  will  ex- 
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Chairman  Board  of  County  Comrnisnoners," 

sioners  shall  issue  bonds  of  such  county,  under 
the  provisions  of  this  Act,  in  exchange,  at  par, 
for  the  warrants  of  such  county,  issura  prior  to 
the  date  of  the  first  publication  of  the  aforesaid 
notice;  or  they  may  submit  such  question  at  a 
special  election,  which  they  are  hereby  em-  [679] 
powered  to  call  for  that  purpose,  at  any  time 
after  the  expiration  of  thirty  days  from  the 
date  of  the  first  publication  of  the  notice  afore- 
mentioned, on  the  petition  of  fifty  qualified 
electors  as  aforesaid;  and  they  shall  publish, 
for  the  period  of  at  least  thirty  days  immedi- 
ately preceding  such  general  or  special  elec- 
tion, in  some  newspaper  published  within  such 
county,  a  notice  that  such  ouestion  will  be  sub- 
mitted to  the  duly  qualified  electors  as  afore- 
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aakl  at  such  dection.  The  county  treasurer  of 
such  county  shall  make  out  ana  cause  to  be 
delivered  to  the  Judges  of  election,  in  each  elec- 
tion precinct  in  the  county,  prior  to  the  said 
decUon,  a  certified  list  of  the  taxpayers  in  such 
count)r  who  shall  have  paid  taxes  upon  prop- 
erty assessed  to  them  in  such  county  in  the 
preceding  year;  and  no  person  shall  vote  upon 
the  question  of  the  funding  of  the  county  in- 
debtedness unless  his  name  shall  appear  upon 
such  list,  nor  unless  he  shall  have  paid  all 
county  taxes  assessed  against  him  in  such  coun- 
ty in  the  preceding  year.  If  a  majority  of  the 
votes  lawfully  cast  upon  the  question  of  such 
funding  of  the  county  indebtedness  shall  be  for 
the  funding  of  such  mdebtedness,  the  board  of 
county  commissioners  may  issue  to  any  person 
or  corporation  holding  any  county  warrant  or 
warrants,  issued  prior  to  the  date  of  the  first 
publication  of  the  aforementioned  notice,  cou- 
pon bonds  of  such  county  in  exchanffe  there- 
for at  par.  No  bonds  jshall  be  issu^  of  less 
denomination  than  one  hundred  dollars,  and  if 
issued  for  a  greater  amount,  then  for  some 
multiple  of  that  sum,  and  the  rate  of  interest 
shall  not  exceed  eight  per  cent  per  annum — 
the  interest  to  be  p«dd  semi-annually,  at  the 
office  of  the  county  treasurer,  or  in  the  City  of 
New  York,  at  the  option  of  the  holders  there- 
of. Such  bonds  to  be  payable  at  the  pleasure 
of  the  county,  after  ten  years  from  the  date  of 
their  issuance,  but  absolutely  due  and  payable 
twenty  years  after  date  of  issue.  The  whole 
amount  of  bonds  issued  under  this  Act  shall 
not  exceed  the  sum  of  the  county  indebtedness 
at  the  date  of  the  first  publication  of  the  afore- 
mentioned notice,  and  the  amount  shall  be  de- 
termined by  the  county  commissioners,  and  a 
certificate  made  of  the  same,  and  made  a  part 
of  tbe  records  of  the  county;  and  any  bond 
[680]  issued  in  excess  of  said  sum  shall  be  null  and 
void;  and  all  bonds  issued  under  the  provisions 
of  this  Act  shall  be  regis  ered  in  the  office- of 
the  state  auditor,  to  wnom  a  fee  of  ten  cents 
shall  be  paid  for  recording  each  bond." 

Nothing  is  better  settled  than  this  rule— that 
the  purchaser  of  bonds,  such  as  these,  is  held 
to  know  the  constitutional  provisions  and  the 
statutory  restrictions  bearing  on  the  question 
of  the  authority  to  issue  them;  also  Uie  recitals 
of  the  bonds  he  buys;  while,  on  the  other 
hand,  if  he  act  in  good  faith  and  pay  value,  he 
is  entitled  to  the:  protection  of  such  recitals  of 
facts  as  the  bonds  may  contain. 

In  this  case  the  donstitution  charges  each 
purchaser  with  knowledge  of  the  fact  that,  as 
to  all  counties  whose  ass^sed  valuation  equals 
one  million  of  dollars,  there  is  a  maximum 
limit  beyond  which  those  counties  can  incur 
no  furtJ^er  indebtedness  under  any  possible 
conditions,  provided  that,  in  calculating  that 
limit,  debts  contracted  before  the  adoption  of 
the  Constitution  are  not  to  be  countea.  The 
statute,  on  the  other  hand,  charges  the  pur- 
chaser with  knowledge  of  the  fact  that  the  coun- 
ty commissioners  were  to  issue  bonds  at  par  in 
exchange  for  such  warrants  of  the  county  as 
were  themselves  issued  prior  to  the  date  of  the 
first  publication  of  the  notice  provided  for; 
that  tne  only  limitation  on  the  issue  of  bonds 
in  the  statute  was  that  the  bonds  should  not 
exceed  in  amount  the  sum  of  the  county  in- 
debtedness on  the  day  of  notice  aforesaid;  that 
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while  the  commissioners  were  empowered  fo 
determine  the  amount  of  such  inaebtedDess, 
yet  the  statute  does  not  refer  that  board,  for 
the  elements  of  its  computation,  to  the  Consti- 
tution or  to  the  standards  prescribed  by  the 
Constitution,  but  leaves  it  open  to  them,  with- 
out departing  from  any  direction  of  the  statute, 
to  adopt  solely  the  basis  of  the  county  war- 
rants. The  recitals  of  the  bonds  were  merely 
to  the  effect  that  the  issue  was  "  under  and  by 
virtue  of,  and  in  fuU  compliance  with,"  the 
statute;  "  that  all  the  provisions  and  require- 
ments of  said  Act  have  been  fully  complied 
with  by  the  proper  officers  in  the  issuing  of 
this  bond;"  and  that  the  issuing  was  "au£or- 
ized  by  a  vote  of  a  majority  of  the  duly  quali- 
fied electors,"  etc.,  uo  express  reference  being 
made  to  the  Constitution,  nor  any  statement  [681] 
made  that  the  constitutional  requirements  had 
been  observed. 

There  is,  therefore,  no  estoppel  as  to  the  Con- 
stitutional question,  because  there  is  no  recital 
in  regard  to  it.  OarroU  Co.  v.  amith.  111  U. 
8.  656  [28:  617].  It  is  true,  it  might  be  said, 
that  inasmuch  as  the  bonds  recite  that  all  the 
requirements  of  the  statute  had  been  fully  com- 
plied with  by  the  proper  officers,  and  inasmuch 
as  one  of  those  requirements  was  that  the 
officers  should  determine  the  amount  of  the 
county  debt,  the  inference  is  fair  and  reason- 
able that  the  statute  meant  only  that  they^ 
should  count  what  was  a  Just  and  actual  debt, 
not  claims  that  were  void  and  therefore  no 
debt;  and  that  the  recital  made  was  in  effect  a 
statement  that  the  whole  matter  had  been  ex- 
amined by  the  board,  and  that  they  bad  issued 
bonds  for  only  such  warrants  as  were  found  to 
be  issued  in  conformity  to  the  law,  the  whole 
law — fundamental  as  well  as  statute.  Waiving 
the  question  as  to  whether  such  a  conclusion, 
persuasive  as  it  might  be  in  other  aspects  of 
a  cause,  is  not  too  remote  and  indirect  for  the 
basis  of  an  estoppel,  tbe  avowed  object  of 
which  is  to  exclude  from  consideration  the 
truth,  still  bow  could  the  case  be  any  better 
for  the  defendant  in  error?  Had  the  bond  ex- 
pressly stated  that  the  board  canvassed  the 
debt  and  found  the  same  to  be  binding  and 
valid  under  the  law  and  the  Constitution,  and 
that  the  same  was  $500,000,  the  recital  would 
not  be  an  estoppel.  It  must  be  remembered 
that  these  bonds  show  on  their  face  an  issue  of 
$500,000.  In  the  case  of  Dixon  County  v. 
Fi€ld,  111  U.  S.  88, 92  [28:  860, 868],  this  court 
said: 

"  Recurring,  then,  to  a  consideration  of  the 
recitals  in  the  bonds,  we  assume,  for  the  pur- 
poses of  this  argument,  that  they  are  in  legal 
effect  equivalent  to  a  representation,  or  war- 
ran^,  or  certificate  on  the  part  of  the  county 
officers,  that  everything  necessarv  by  law  to  tie 
done  has  been  done,  and  every  fact  necessary 
by  law  to  have  existed  did  eust.  to  make  the 
bonds  lawful  and  binding.  Of  course,  this 
does  not  extend  to  or  cover  matters  of  law. 
All  parties  are  equally  bound  to  know  the  law: 
and  a  certificate  reciting  tbe  actual  facts,  and 
that  thereby  the  bonds  were  conformable  to  the 
law  when,  judicially  speaking,  they  are  not,  [682] 
wUl  not  make  them  so,  nor  can  it  work  an 
estoppel  upon  the  county  to  claim  tbe  proteo 
tion  of  the  law.    Otherwise  it  would  always  be 
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in  the  power  of  a  moDicipal  body  to  wblch 
power  was  denied  to  usurp  the  forbidden  au- 
thority, by  declaring  that  its  assumption  was 
within  the  law.  This  would  be  the  clear  exer- 
cise of  legislative  power,  and  would  suppose 
sudi  corporate  bodies  to  be  superior  to  the  law 
itself." 

Now,  while  it  is  true  that  the  bonds  show  on 
their  face  an  issue  of  $500,000,  yet  it  is  also 
true  that  neither  the  Constitution  nor  the  stat- 
ute, nor  the  bond,  shows  the  amount  of  the 
valuation  of  the  county;  and  it  therefore  might 
be  said  that,  for  this  reason,  and  notwithstand- 
ing the  purchaser's  knowledge  of  the  limit  and 
bis  knowledge  that  $500,0(>0  of  debt  was  in- 
curred, yet  he  might  not  have  known  that  the 
limit  bad  been  exceeded,  being  ignorant  of  the 
other  term  in  the  calculation,  that  of  the 
amount  of  the  assessed  values,  and  that  the 
recital  of  conformity,  misleading  liim,  would 
operate  as  an  estoppel. 

This  queition  is  settled  in  the  caM  of  Distan 
Oo,  V.  Aeld,  9upra.  The  court  there  says,  p. 
^  [864]: 

"  If  the  fact  necessary  to  the  existence  of  the 
authority  was  by  law  to  be  ascertained,  not 
officially  by  the  offloera  charged  with  the  exe- 
cution of  the  i>ower,  but  by  reference  to  some 
express  and  definite  record  of  a  public  charac- 
ter, then  the  true  meaning  of  the  law  would  be 
that  the  authority  to  act  at  all  depended  upon 
the  actual  objective  existence  of  the  requisite 
fact,  as  shown  by  the  record,  and  not  upon  its 
ascertainment  and  determination  by  anyone; 
and  the  consequence  would  necessarfly  follow 
that  all  persons  claiming  under  the  exercise  of 
auch  a  power  might  be  put  to  proof  of  the  fact 
made  a  condition  of  its  lawfulness,  notwith- 
standing any  recitals  in  the  instrument. "  '  The 
amount  of  the  bonds  issued  was  known.  It  is 
stated  in  the  recital  itself.  It  was  $87,000. 
The  bolder  of  each  bond  was  apprised  of  that 
fact.  The  amount  of  the  assessed  value  of  the 
taxable  propertv  in  the  county  is  not  stated; 
but,  ex  ffi  t&rmtni,  it  was  ascertainable  in  one 
way  only,  and  that  was  by  reference  to  the 
assessment  itself,  a  public  record  equally  acces- 
[689]  sible  to  all  intending  purchasers  of  bonds,  as 
well  as  to  the  county  officers.  This  being 
known,  the  ratio  between  the  two  amounts  was 
fixed  by  an  arithmetical  calculation.  No  re- 
cital involving  the  amount  of  the  assessed  tax- 
able valuation  of  the  property  to  be  taxed  for 
the  payment  of  the  bonds  can  take  the  place  of 
the  assessment  itself,  for  it  is  the  amount  as 
fixed  by  reference  to  that  record  that  is  made 
by  the  Constitution  the  standard  for  measuring 
the  limit  of  the  municipal  power.  Nothing  in 
the  way  of  inquiry,  ascertainment  or  determi- 
nation as  to  that  fact  is  submitted  to  the  county 
officers.  They  are  boimd,  it  is  true,  to  learn 
from  the  assessment  what  the  limit  upon  their 
authority  is,  as  a  necessary  preliminary  in  the 
exercise  of  their  functions  and  the  perform- 
ance of  their  duty;  but  the  information  is  for 
themselves  alone.  All  the  world  besides  must 
have  it  from  the  same  source,  and  for  them- 
selves. The  fact,  as  it  is  recorded  in  the  assess- 
ment itself,  is  extrinsic  and  proves  itself  by  in- 
spection, and  concludes  all  determinations  that 
contradict  it.** 

To  the  suggestion  that  the  purchaser  was  not 
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char^ble  with  knowlerlge  of  the  fact  that  flie 
maximum  of  12  mills  on  the  dollar  had  been 
exceeded— for  the  $500,000  of  debt  ascertained 
to  be  due  on  the  day  of  notice,  and  for  which 
bonds  were  issued,  might  have  been  partly  or 
wholly  created  before  the  Constitution  was 
adopted,  and  therefore  be  excluded  from  the 
rule  by  the  very  terms  of  the  Constitution  itself 
— ^there  are  two  decisive  answers.  F^r$t,  the 
bill  of  exceptions  shows  that  the  debt  was  not 
so  created  either  in  whole  or  in  part.  Second, 
the  defendant  in  error  is  not  entitled  to  an 
estoppel  even  if  such  an  inference  might  have 
been  drawn  from  the  recital  of  conformity. 
The  cases  Just  cited  show  that  the  records  are 
ihe  only  source  of  information. 

The  question  here  is  distinguishable  from 
that  in  the  cases  relied  on  by  counsel  for  de- 
fendant in  error.  In  this  case  the  standard  of 
validity  is  created  by  the  Constitution.  In 
that  standard  two  factors  are  to  be  considered; 
one  the  amount  of  assessed  value,  and  the  other 
the  ratio  between  that  assessed  value  and  the 
debt  proposed.  These  being  exactions  of  the 
Constitution  itself,  it  is  not  within  the  power 
of  a  Legislature  to  dispense  with  them,  either 
directly  or  indirectly,  by  the  creation  of  a  min- 
isterial commission  whose  finding  shall  be 
taken  in  lieu  of  the  facts. 

In  the  case  of  Sherman  Couvty  v.  Simon$^ 
109  U.  S.  785  [27: 1008],  and  others  like  it,  the 
question  was  one  of  estoppel  as  against  an  ex- 
action imposed  by  the  Legislature;  and  the 
holding  was  that  the  Legislature,  being  the 
source  of  exaction,  had  created  a  board  author- 
ized to  determine  whether  its  exaction  had 
been  complied  with,  and  that  its  finding  was 
conclusive  to  a  bona  fide  purchaser.  So  also  in 
Oregon  v.  Jenninqe,  119  U.  9.  74  [80:  888],  the 
condition  violatea  was  not  one  imposed  by  the 
Constitution,  but  one  fixed  by  the  subscriptioii 
contract  of  the  people. 

For  these  reasons,  and  vnder  t?ie  stipulation 
above  recited,  ihe  Judgment  of  the  Court  below  is 
reversed,  and  the  ease  is  remanded  to  that  Court, 
with  a  direction  to  enter  judgment  for  the  de- 
fendant. 

CHAE  CHAN  PING,  Appt., 
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UNITED  STATES. 

*THa  CHurasa  Exolusiom  Cass,** 

(See  8.  OL  Beporter^  ed.  581-611) 

Ofnnese  laborers— Act  prohibiting  their  entering 
the  United  States,  talid— treaties  are  sul^feet  to 
Acts  of  Congress— treaty  rights — Ootemment 
may  Seclude  alienssotereign  powers, 

1.  The  Act  of  CoDgreflB  of  October  1«  1868,  OTohlb- 
Iting  Ghineee  laborers  from  entering^  the  United 
States  who  had  departed  l)ef  ore  its  pasBagc,  havlna 
a  oertiflcate  iasued  under  the  Act  or  188S  us  arocnd- 
ed  hy  the  Act  of  1884  granting  them  permisBlon  to 
retunu  is  valid. 

2.  Although  the  Act  of  188818  in  oontraveotloo  of 
express  stipulations  of  the  Treaty  of  1868  and  of 
the  SupplemeDtal  Treaty  of  1880,  It  Is  not  on  that 
acco* mt  invalid  or  to  U.  restricted  In  tts  enforce- 
ment. 

&  Treaties  are  of  no  greater  legal  obligation  than 
an  Act  of  Congress,  and  are  subject  to  such  Acts  aa 
Congress  may  pass  for  their  enf oroemeot,  modlll- 
cation*  or  repeal. 

4.  The  question  whether  our  Government  is  Jpa- 
tifled  in  dlsregaidinff  its  eagagemeats  with  another 
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oatioQ  l8  not  one  for  the  determination  of  the 
courts. 

5.  The  GovemmeDt  of  the  United  States,  throngb 
the  action  of  the  legislative  dejNurtment,  can  ex- 
clude aliens  from  its  territory,  altbough  no  actual 
hostilities  exist  with  the  nation  of  which  the  aliens 
are  subjects. 

6.  The  power  of  exolmion  of  fOrelsners  is  an  In- 
cident of  Bovereiffnty  and  the  ri^ht  to  its  exercise 
cannot  be  granted  away  or  restrained  on  behalf  of 
anyone. 

[No.  1446.] 
Argued  JiarAiS,  t9,  1889.    Decided  Mag  IS, 

1889. 


APPEAL  from  an  order  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  California,  refusing  to  release  appel- 
lant on  a  writ  of  habeas  corpus  from  his  alt^^ed 
unlawful  detention  by  the  master  of  a  steam- 
ship, the  appellant  beinff  a  Chinese  laborer, 
seeking  to  return  to  the  United  States  and  hay- 
ing a  certificate  entitling  him  to  return  pursu- 
ant to  the  Act  of  May  S,  1882,  as  amended  by 
the  Act  of  July  5, 1884.    Affirmed. 

See  8.  0.  below,  86  Fed.  Rep.  481. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  Hoadlsy  and  James  C. 
Carter,  for  appellant: 

Riqhts  cf  Chde  Chan  Ping. — ^No  nation  has 
the  np:ht  to  close  its  doors  to  foreigners. 

Woolsey,  Int.  Law,  5tb  ed.  g  68;  Bluntschli, 
Das  Modeme  Voelkerrecht  aer  Ciyilisirten 
Staftten,  §  881,  882d  rule. 

The  treaty  being  a  law  of  the  United  States, 
be  took,  under  it,  rights,  of  which  he  cannot 
be  dciuiyed  by  sub«^uent  le^lntion. 

Edye  v.  Robertson.  \\2  U.  8.  580  (28:798); 
Chew  Heong  v.  U.  8.  112  U.  8.  536  (28:T70). 

The  termination  of  a  treaty  does  not  devest 
rights  of  property  already  vested  under  it. 

Society  for  the  Propagation  of  tlie  Oospel  ▼. 
If ew  Haven,  21  U.  S.  8  Wheat  464(5:662);  Me 
aurg  T.  Kingsland,  42  U.  S.   1  How.  206 
(11:102.) 

The  relation  is  incapable  of  dissolution  at  the 
instance  of  the  promisor  alone,  whatever  right 
the  promisee  might  have  to  rescind. 

TownOey  v.  Sumrall,  27  U.  S.  2  Pet  182 
<7:886);  Poste's  Gains.  872,  874;  Digest,  9. 5, 15, 
22,  25;  Sanders,  Institutes  of  Jusubian,  419;  1 
Pars.  Cont  429;  Thomas  v.  Thomas,  2  Q.  B. 
851;  Dartmouth  College  v.  Woodward,  17  U.  8. 
4  Wheat  655  (4;629);  8hueuY,  U.  8.  92  U.  8. 
73  (23:697);  herring  v.  Boston,  7  Met.  409; 
Janvrin  v.  Exeter,  48  N.  H.  83;  Bank  of  Aw- 
gusta  V.  EarU,  38  U.  8.  18  Pet  595  (10:274.) 

The  legislative  purpose  manifested  in  the 
statute  is  plain  and  clear,  to  vest  appellant  with 
the  right  to  re-enter  the  United  States. 

FUtcher  v.  Peck,  10  U.  8.  6  Cmnch,  87  (8:162.) 

Appellant's  right  to  retiun  to  the  United 
States  is  not  revocable  by  Act  of  Congress. 

Knappv.  Thomas,  89  Ohio  St  377;  Ex  parte 
Oariand,  71  U.  S.  4  Wall.  380(18:370);  Sinking 
Fund  Cases,  99  U.  8.  700  (25:496.) 

Chae  Chan  Ping  is  a  "person  within  the 
protection  of  the  Fifth  Amendment  to  the  Con- 
stitution of  the  United  States. 

Woolsey,  Int  Law,  5th  ed  §  71;  Story,  Conf. 

The  expulsion  of  Chinese  laborers  is  not  the 
exercise  of  police  powers. 

Munn  V.  lU,  94  U.  S.  142  (24:90);  Mugler  v. 
Ean.  128  U.  8.  661  (81:210);  Barbier  v.  Con- 
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MUy,  118  U.  8.  81  (28:924);  Ifew  York  City  r. 
Miln,  86  U.  8.  11  Pet  102,  189  (9:648);  U.  8. 
V.  Cruikshank,  92  (J.  8.  542(28:588);  Presserw. 
m,  116  U.  8.  266  (29:619). 

Appellant's  expulsion  is  an  ex  post  facto  at* 
tainoer. 

Dauphin  ▼.  Key,  MacArth.  &  Mack.  208; 
Cummings  w.  Mo.  71  U.  8.4  Wall  277(18.356); 
Ex  parte  Garland,  71  U.  8.  4  Walt  877  (18: 
869);  Pierce  v.  Oarskadon,  88  U.  8.  16  Wall. 
234  (21 :276);  Blair  v.  Ridgdy,  41  Mo.  68;  Re 
Tung  SingHee,  86  Fed  Rep.  487;  Re  Look  Tin 
Sing,  21  Fed.  Rep.  910;  Re  Wy  8hing,  86  Fed. 
Rep.  553;  Eilham  v.  Ward,  2  Mass.  286. 

Messrs.  G.  A,  Johnson*  Atty.  Gen.  of  Col' 
ifornia,  Stephen  M«  WhitOt  Jolui  F. 
Swift  and  G.  A.  Jenks,  SoUeOar-Gen.,  for 
appellee: 

Subsequent  legislation  may  municipally  ab- 
rogate a  treaty. 

Cherokee  Tobacco,  78  U.  8.  11  Walt  616  (20: 
227);  Taylor  v.  Morton,  2  Curtis,  454;  Ropes  v. 
Clinch,  8  Blatchf.  804;  Re  Ah  Lung,  18  Fed. 
Rep.  28,  9  Sawv.  807;  Whitney  r.  Robertson, 
124  U.  8.  190  (81:386);  Bead  Money  Cases,  112 
U.  8.  580  (28:798);  U.  8.  v.  McBratney,  104  U. 
8.  621  (26;869);  Bartram  v.  Robertson,  15  Fed. 
Rep.  212;  1  Kent  Com.  marg.  p.  287. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  appeal  from  an 
order  of  the  Chtmit  Court  of  the  United  States 
for  the  Northern  District  of  California  refusing 
to  release  the  appellant  on  a  writ  of  habeas 
corpus,  from  his  allegea  imlawful  detention 
by  Captain  Walker,  master  of  the  steamship  rKaoi 
Belgic,  lying  within  the  Harbor  of  San  Fran-  ^  ^ 
dsco.  The  appellant  Is  a  subject  of  the  Em* 
peror  of  China  and  a  laborer  hy  occupation. 
He  resided  at  San  Francisco,  Cfalifomla,  fol- 
lowinff  his  occupation,  from  some  time  in  1875 
until  June  2,  1887,  when  he  left  for  China  on 
the  steamship  (Gaelic,  having  in  bis  possession 
a  certificate  in  terms  entitling  him  to  return  to 
the  United  States  bearing  date  on  that  day, 
dulv  issued  to  him  by  the  Collector  of  Customs 
of  the  Port  of  San  Francisco,  pursuant  to  the 
provisions  of  section  four  of  the  Restriction 
Act  of  May  6, 1882,  as  amended  by  the  Act  of 
July  5,  1881  (22  Stat  at  L.  59,  chap.  126;  28 
Stat  at  L.  115,  chap.  220.) 

Cn  the  7th  of  September,  1888,  the  appellant, 
on  hi^  return  to  California,  sailed  from  Hong 
Eonff  in  the  steamship  Belgic,  which  arrived 
within  the  Port  of  San  Francisco  on  the  8th  of 
October  following.  On  his  arrival  he  present- 
ed to  the  proper  custom  house  officers  his  cer- 
tificate and  demanded  permission  to  land.  The 
collector  of  the  i>ort  refused  the  permit,  solely 
on  the  ground  that  under  the  Act  of  Congress, 
approved  October  1,  1888,  supplementary  to 
the  Restriction  Acts  of  1882  and  1884,  the  cer- 
tificate had  been  annulled  and  his  right  to  land 
abrogated,  and  he  had  been  therebv  forbidden 
again  to  enter  the  United  States.  (25  Stat,  at  L. 
504,  chap.  1064).  The  captain  of  the  steamship, 
therefore,  detained  the  appellant  on  board  the 
steamer.  Thereupon  a  petition  on  his  behalf 
was  presented  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Cali- 
fornia, alledng  that  he  was  unlawfully  re 
strained  of  his  liberty,  and  praying  thatn  writ 
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of  Tiaheascorput  might  be  issued  directed  to  the 
master  of  toe  steamship,  commanding  him  to 
have  the  body  of  the  appellant,  with  the  cause 
of  his  detention,  before  the  court  at  a  time  and 
place  designated,  to  do  and  receive  what  might 
there  be  considered  in  the  premises.  A  writ 
was  accordingly  issued,  and  in  obedience  to  it 
the  body  of  toe  appellant  was  produced  before 
the  court.  Upon  the  hearing  which  followed, 
the  court,  after  finding  the  facts  substantially 
as  stated,  held  as  conclusions  of  law  that  the 
appellant  was  not  entitled  to  enter  the  United 
States,  and  was  not  unlawfully  restrained  of 
his  liberty,  and  ordered  that  he  be  remanded 
to  the  custody  of  the  master  of  the  steamship 
[563]  from  which  he  had  been  taken  under  the  writ. 
From  this  order  an  appeal  was  taken  to  this 
court. 

The  appeal  involTes  a  consideration  of  the 
validity  of  the  Act  of  Congress  of  October  1, 
1888,  prohibiting  Chinese  laborers  from  enter- 
ing the  United  States  who  had  departed  before 
its  passage,  having  a  certificate  issued  under 
the  Act  of  1882  as  amended  by  the  Act  of  1884, 
granting  them  permission  to  return.  The  va- 
lidity of  the  Act  is  assailed  as  being  in  effect  an 
ezpmsion  from  the  country  of  Chinese  laborers 
in  violation  of  existing  treaties  between  the 
United  States  and  the  Government  of  China, 
and  of  rights  vested  in  them  under  the  laws  of 
Congress. 

It  will  serve  to  present  with  greater  clearness 
the  nature  and  force  of  the  objections  to  the 
Act,  if  a  brief  statement  be  made  of  the  general 
character  of  the  treaties  between  the  two  coun- 
tries and  of  the  legislation  of  Congress  to  carry 
them  into  execution. 
[590]  The  first  treaty  between  the  United  States 
and  the  Empire  of  China  was  concluded  on  the 
8d  of  July,  1844,  and  ratified  in  December  of 
the  following  year.  (8  Stat,  at  L.  692.)  Pre- 
vious to  that  time  there  had  been  an  extensive 
commerce  between  the  two  nations,  that  to 
China  being  confined  to  a  sinde  port.  It  was 
not,  however,  attended  by  any  serious  dis- 
turbances between  our  people  there  and  the 
Chinese.  In  August,  1842,  as  the  result  of  a 
war  between  England  and  China,  a  treaty  was 
concluded  stipulating  for  peace  and  ftiendship 
between  them,  and,  among  other  Uiings,  that 
British  subjects,  with  their  families  and  estab- 
lishments, should  be  allowed  to  reside  for  the 
purpose  of  carrying  on  mercantile  pursuits  at 
the  five  principal  ports  of  the  empire.  (Herts- 
let's  Commercial  Treaties.  Vol.  6,  221.)  Act- 
uated by  a  desire  to  establish  by  treaty  friendly 
relations  between  the  United  States  and  the 
Chinese  Empire,  and  to  secure  to  our  people 
the  same  commercial  privileges  which  bad  b^n 
thus  conceded  to  British  subjects.  Congress 
placed  at  the  disposal  of  the  President  the 
means  to  enable  him  to  establish  future  com- 
mercial relations  between  the  two  countries  "on 
terms  of  national  equal  reciprocity."  (Act  of 
March,  1848,  chap.  90,  6  Stat,  at  L.  624.)  A 
mission  was  accordingly  sent  by  him  to  China, 
at  the  head  of  which  was  placed  Mr.  Caleb 
Cushing,  a  gentleman  of  large  experience  in 
public  affairs.  He  found  the  Chinese  Govern- 
ment ready  to  concede  by  treaty  to  the  United 
Stales  all  that  had  been  reluctantly  yielded  to 
England  through  compulsion.  As  the  tesult  of 
his  negotiations  the  Treaty  of  1844  was  con- 
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eluded.  It  stipulated ,  among  other  things,  that 
there  should  be  a  "perfect,  permanent,  and  uni- 
versal peace,  and  a  sincere  and  cordial  amity^ 
between  the  two  nations;  that  the  five  principal 
ports  of  the  empire  should  be  opened  to  the 
citizens  of  the  United  States,  who  should  be 
permitted  to  reside  with  their  families  and  trade 
there,  and  to  proceed  with  their  vessels  and 
merchandise  to  and  from  any  foreign  port  and 
either  of  said  five  ports;  and  while  peaceably 
attending  to  their  affairs  should  receive  tile 
protection  of  the  Chinese  authorities.  (Senate 
Document  No.  188,  28th  Cong.  2d  Seas.) 

The  Treaty  between  En^hind  and  China  did  [591] 
not  have  the  effect  of  secunng  permanent  peace 
and  friendship  between  those  countries.  British 
subjects  in  China  were  often  subjected  not  only 
to  the  violence  of  mobs,  but  to  insults  and  out- 
rages from  local  authorities  of  the  country, 
which  led  to  retaliatory  measures  for  the  pun- 
ishment of  the  aggressors.  To  such  an  extent 
were  these  measures  carried,  and  such  resist- 
ance offered  to  them,  that  in  1856  the  two 
countries  were  in  open  war.  England  then  de- 
termined, with  the  co-operation  of  France,  be- 
tween which  countries  there  seemed  to  be  per- 
fect accord,  to  secure  from  the  (Government  of 
China,  among  other  things,  a  recognition  of 
the  right  of  other  powers  to  be  represented 
there  by  accredited  ministers,  an  extension  of 
commercial  intercourse  with  that  country,  and 
stipulations  for  religious  freedom  to  all  for^ 
eigners  there,  and  for  the  suppression  of  piracy. 
England  requested  of  the  President  the  concur- 
rence and  active  co-operation  of  the  United 
States  similar  to  that  which  France  had  ac- 
corded, and  to  authorize  our  naval  and  political 
authorities  to  act  in  concert  with  the  allied 
forces.  As  this  proposition  involved  a  partici- 
pation in  existing  hostilities,  the  request  could 
not  be  acceded  to,  and  the  Secretary  of  State 
in  his  communication  to  the  English  (jk>veni- 
ment  explained  that  the  war-making  power  of 
the  United  States  was  not  vested  in  the  Presi- 
dent but  in  Congress,  and  that  he  had  no  au- 
thority, therefore,  to  order  aggressive  hostilities 
to  be  undertaken.  But  as  the  rights  of  citi- 
zens of  the  United  States  mi^ht  be  seriously  af- 
fected by  the  results  of  existmg  hostilities,  and 
commercial  intercourse  between  the  United 
States  and  China  be  disturbed,  it  was  deemed 
advisable  to  send  to  China  a  minister  plenipo- 
tentiary to  represent  our  Government  and 
watch 'our  interests  there.  Accordingly,  Mr. 
William  B.  Reed  of  Philadelphia  was  appointed 
such  minister,  and  instructed,  whilst  abstaining 
from  ahy  direct  interference,  to  aid  by  peacefcu 
co-operation  the  objects  the  allied  forces  were 
seeking  to  accoifiplish.  (Senate  Document  Na 
47,  85th  Cong.  1st  Sess.)  Throng^  him  a  new 
treaty  was  negotiated  with  the  Chinese  Gov- 
ernment It  was  concluded  in  June,  1858,  and 
ratified  in  August  of  the  following  year.  (12  [59S] 
Stat  at  L.  1028.)  It  reiterated  the  pledges 
of  peace  and  friendship  between  the  two  na- 
tions, renewed  the  promise  of  protection  to  all 
citizens  of  the  United  States  in  China  peaceably 
attending  to  their  affairs,  and  stipulated  for 
security  to  Christians  in  the  profesaon  of  their 
religion.  Neither  the  Treaty  of  1844  nor  that 
that  of  1858  touched  upon  the  migration  and 
emigration  of  the  citizens  and  subjects  of  the 
two  nations  respectively  from  one  country  lo 
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the  other.  But  in  1868  a  great  change  in  the 
relations  of  the  two  nations  was  macK  in  that 
respect  In  that  year  a  mission  from  China, 
composed  of  distinrnished  functionaries  of  that 
empire,  came  to  the  United  States  with  the 

grofessed  object  of  establishing  closer  relations 
etween  the  two  countries  and  their  peoples. 
At  its  head  was  placed  Mr.  Anson  Burlmgame, 
an  eminent  citizen  of  the  United  States,  who 
bad  at  one  time  represented  this  country  as 
commissioner  to  China.  He  resigned  his.offlce 
under  our  Government  to  accept  the  position 
tendered  to  him  by  the  Chinese  Government 
The  mission  was  hailed  in  the  United  States  as 
the  harbinger  of  a  new  era  in  the  history  of 
China— as  the  openin?  up  to  free  intercourse 
with  other  nations  ana  peoples  a  country  that 
for  ages  had  been  isolated  and  closed  against 
foreigners,  who  were  allowed  to  have  Inter- 
course and  to  trade  with  the  Chinese  only  at  a 
few  designated  places;  and  the  belief  was  gen- 
eral and  confidently  expressed,  that  great  ben- 
efits would  follow  to  the  world  generally  and 
especinllj  to  the  United  States.  On  its  arrival 
in  Wnshmgton,  additional  articles  to  the  Treaty 
of  1858  were  agreed  upon,  which  gave  expres- 
sion to  the  general  desire  that  the  two  nations 
and  their  peoples  should  be  drawn  closer  to- 
gether. The  new  articles,  eight  in  number, 
were  agreed  to  on  the  28th  of  July,  18^,  and 
ratifications  of  them  were  exchanged  at  Pekin 
in  November  of  the  following  year.  (16  Stat, 
at  L.  789.)  Of  these  articles  the  5th,  6th  and 
7th  are  as  follows: 

•*  Article  5.  The  United  States  of  America 
and  tbe  Emperor  of  China  cordially  recognize 
the  inherent  and  inalienable  right  of  man  to 
change  his  home  and  allegiance,  and  also  the 
mutual  advantage  of  the  free  migration  and 
emigration  of  their  citizens  and  subjects  respect- 
ively from  the  one  country  to  the  other  for 
purposes  of  curiosity,  of  trade,  or  as  per- 
manent residents.  The  high  contracting  par- 
ties, therefore,  Join  in  reprobating  any  other 
than  an  entirely  voluntary  emigration  for  these 

{>urpo8cs.  They  consequently  agree  to  pass 
aws  makine  it  a  penal  offense  for  a  citizen  of 
the  United  States  or  Chinese  subjects  to  take 
Chinese  subjects  either  to  the  United  States  or 
to  any  other  foreign  country,  or  for  a  Chinese 
subject  or  citizen  of  the  United  States  to  take 
citizens  of  the  United  States  to  China  or  to  any 
other  foreign  countiy  without  their  free  and 
voluntary  consent,  respectively. 

"  Arttcle  6.  Citizens  of  the  United  States 
visiting  or  residing  in  China  shall  eujoy  the 
tame  privileges,  immunities  or  exemptions  in 
respect  to  travel  or  residence  as  may  there  be 
enjoyed  by  the  citizens  or  subjects  of  the  most 
favored  nation;  and,  reciprocally,  Chinese  sub- 
jects visiting  or  residing  in  the  Uuited  States 
shall  enioy  the  same  privileges,  immunities,  and 
exemptions  in  respect  to  travel  or  residence  as 
may  there  be  enjoyed  bv  the  citizens  or  sub- 
jects of  the  most  favored  nation.  But  nothing 
herein  contained  shall  be  held  to  confer  natu- 
ralization upon  citizens  of  the  United  States  in 
China,  nor  upon  the  fubjects  of  China  in  ^e 
United  States. 

•  *  Article.  7.  Citizens  of  the  United  States 
shall  enjoy  all  the  privilec^s  of  the  public  edu- 
cational institutions  under  the  control  of  the 
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Government  of  China;  and,  reciprocally,  Cbi- 
neae  subjects  shall  enjoy  all  the  pilvilem^ 
of  the  public  educational  institutions  under 
the  control  of  the  Government  of  the  United 
States,  which  are  enjoyed  in  the  respective 
countries  by  the  citizens  or  subjects  of  the  most 
favored  nation.  The  citizens  of  the  United 
States  may  freely  establish  and  maintain  schools 
within  the  Empire  of  China  at  those  places 
where  foreigners  are  by  treaty  permitted  to  re- 
side; and,  reciprocally,  Chinese  subjects  may 
enjoy  the  same  privileges  and  immunities  in 
the  United  States." 

But  notwithstanding  these  strong  expressions 
of  friendship  and  good  will,  aod  the  desire  they 
evince  for  free  intercourse,  events  were  trans- 
piring on  the  Pacific  Coast  which  soon  dissi- 
patedthe  anticipations  indulged  as  to  the  bene- 
fits to  follow  the  immigration  of  Chinese  to  this 
country.  Tbe  previous  Treaties  of  1844  and  |594] 
1858  were  confined  principally  to  mutual  dec- 
larations of  peace  and  friendship  and  to  stipu- 
lations for  commercial  intercourse  at  certain 
ports  in  China  and  for  protection  to  our  dtisens 
whilst  peaceably  attenoing  to  their  affairs.  It 
was  not  until  the  additional  articles  of  1868 
were  adopted  that  any  public  declarati*>n  was 
made  by  the  two  nauons  that  there  were  ad- 
vantages in  the  free  migration  and  emigration 
of  their  citizens  and  subjects  respectively  from 
one  country  to  the  other;  and  sdpulations  giv- 
en that  each  should  enjoy  in  the  country  of  the 
other,  with  respect  to  travel  or  residence,  the 
"priTileges,  immunities,  and  exemptions"  en- 
joyed by  citizens  or  subjects  of  the  most  fa- 
vored nation.  Whatever  modifications  have 
since  been  made  to  these  general  provisions 
have  been  caused  by  a  well  founded  apprehen- 
sion— ^from  the  experience  of  years^that  a 
limitation  to  the  immigration  of  certain  classes 
from  China  was  essential  to  the  peace  of  the 
community  on  the  Pacific  Coast,  and  possibly 
to  the  preservation  of  our  civilization  there.  A 
few  words  on  this  point  may  not  be  deemed  in- 
appropriate here,  they  being  confined  to  mat^ 
ters  of  public  notoriety,  which  have  frequently 
been  brought  to  the  attention  of  Congress.  Re- 
port of  Committee  of  H.  R  No.  873, 46th  Cong. 
«d  Sess. 

The  discovery  of  goki  in  California  in  1848, 
as  is  well  known,  was  followed  by  a  large  im- 
migration thither  from  all  parts  of  the  world, 
attracted  not  only  by  the  hope  of  gain  from  the 
mines  but  from  the  great  prioes  paid  for  all 
kinds  of  labor.  The  news  of  the  discovery 
penetrated  China,  and  laborers  came  from 
there  iu  great  numbers,  a  few  with  their  own 
means,  but  by  far  the  greater  number  under 
cootract  with  employers,  for  whose  benefit 
thev  worked.  These  laborers  readily  secured 
employment,  and,  as  domestic  servants,  and  in 
various  kinds  of  out-door  work,  proved  to  be 
exceedingly  useful.  For  some  years  little  op- 
position was  made  to  them  except  when  they 
sought  to  work  in  the  mines;  but,  as  their  num- 
bers increased,  they  began  to  engage  in  various 
mechanical  pursuits  and  trades,  and  thus  came 
in  competition  with  our  artisans  and  mechan- 
ics, as  well  as  our  laborers  in  the  field. 

The  competition  steadily  increased  as  the  la- 
borers came  in  crowds  on  each  steamer  that  ar-   r  5951 
rived  from  China,  or  Hong  Kong,  an  adjacent 
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UoHed  States  with  any  foreign  nation  can  be- 
come tbe  subject  of  Judicial  cognizance  in  the 
courts  of  this  country,  it  is  subject  to  such  Acts 
as  Congress  may  pass  for  its  enforcement, 
modilication  or  repeal"  112  U.  8.  680.  699 
(28:  798.  804].  This  doctrine  was  affirmed  and 
followed  in  Whitney  v,  Bobertson,  124  U.  8. 
190.  196  [81:  886,  388].  It  wUl  not  be  pre- 
sumed that  the  legislative  department  of  the 
Oovemment  will  lightly  pass  laws  which  are  in 
conflict  with  the  treaties  of  the  country;  but 
that  circumstances  may  arise  which  would  not 
only  justify  the  (Government  in  disregarding 
[6011  ^^^^^  stipulations,  but  demand  in  the  interests 
of  the  country  that  it  should  do  so,  there  can 
be  no  question.  Unexpected  events  may  call 
for  a  change  in  the  policy  of  the  country. 
Neglect  or  violation  of  stipulations  on  the  part 
of  the  other  contracting  party  may  require  cor- 
responding action  on  our  part.  When  a  recip- 
rocal engagement  is  not  carried  out  by  one  of 
the  contracting  parties,  the  other  may  also  de- 
cline to  keep  the  corresponding  engagement. 
In  1798  the  conduct  towards  this  country  of 
the  Government  of  France  was  of  such  a  char- 
acter that  Congress  declared  that  the  United 
States  were  freed  and  exonerated  from  the 
stipulations  of  previous  treaties  with  that  coun- 
try.   Its  Act  on  the  subject  was  as  follows: 

'*An  Actio  Declare  the  Treaiie»  Beretofore  Con- 
eluded  with  France  No  Longer  Obligatory  on 
the  United  States. 

"  Whereas,  the  treaties  concluded  between 
the  United  States  and  France  have  been  re- 
peatedly violated  on  the  part  of  the  French 
Government;  and  the  just  claims  of  the  United 
States  for  reparation  of  the  injuries  so  com- 
mitted have  been  refused,  and  their  attempts 
to  negotiate  an  amicable  adjustment  of  all 
complaints  between  the  two  nations  have  been 
repelled  with  indignity;  And  whereas,  under 
authority  of  the  french  Government,  there  is 
yet  pursued  against  the  United  States  a  sys- 
tem of  predatory  violence,  infracting  the  said 
treaties  and  hostile  to  the  rights  of  a  fiee  and 
independent  nation: 

*'Be  it  enacted,  by  the  Senate  and  House  of 
Representaiites  of  the  United  States  of  America 
in  Congress  assembled,  That  the  United  States 
are  of  right  freed  and  exonerated  from  the 
stipulations  of  the  treaties  and  of  the  consular 
convention  heretofore  concluded  between  the 
United  States  and  France;  and  that  tbe  same 
shall  not  henceforth  be  regarded  as  legally 
obligatory  on  the  Government  or  citizens  of 
the  United  States."    (1  Stat,  at  L.  678.) 

This  Act,  as  seen,  applied  in  terms  only  to 
the  future.  Of  course,  whatever  of  a  perma- 
nent character  had  been  executed  or  vested 
under  the  treaties  was  not  affected  by  it.  In 
that  respect  the  abrogation  of  the  obligations 

[6021     ^^  ^  treaty  operates,  Bke  the  repeal  of  a  law. 

••  -*  only  upon  the  future,  leaving  transactions  exe- 
cuted under  it  to  stand  unaffected.  Tbe  valid- 
ity of  this  legislative  release  from  the  stipula- 
tions of  the  treaties  was  of  course  not  a  matter 
for  judicial  cognizance.  The  question  whether 
■our  Government  is  justified  in  disregarding  its 
engagements  with  another  nation  is  not  one  for 
the  determination  of  the  courts.  This  subject 
was  fully  considered  by  Mr.  Justice  Curtis, 
whilst  sitting  at  the  drcuit.  in  Taylor  v.  Mar- 
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Urn,  2  Curtis,  464,  469;  and  he  held  that  whilst 
it  would  always  be  a  matter  of  the  utmost 
gravity  and  delicacy  to  refuse  to  execute  a 
treaty,  the  power  to*  do  so  was  prerogative,  of 
which  no  nation  could  be  deprived  without 
deeply  affecting  its  independence;  but  whether 
a  treaty  with  a  foreign  Sovereign  had  been  vio* 
lated  bv  him,  whether  tbe  consideratioD  of  a 
particular  stipulation  of  a  treaty  had  been 
voluntarily  withdrawn  by  one  party  so  as  to 
no  longer  be  obligatory  upon  the  other,  and 
whether  the  views  and  acts  of  a  foreign  Sov- 
ereign, manifested  through  his  representative, 
had  given  just  occasion  to  the  political  depart- 
ments of  our  Government  to  withhold  the  exe- 
cution of  a  promise  contained  in  a  treaty,  or  to 
act  in  direct  contravention  of  such  promise, 
were  not  judicial  questions;  that  the.  power  to 
determine  them  has  not  been  confided  to  tbe 
judiciary,  which  has  no  ^itable  means  to  exe- 
cute it.  but  to  the  executive  and  legislative  de- 
partments of  the  Gk)veminent;  and  that  it  be- 
longs to  diplomacy  and  legislation,  and  not  to 
the  administration  of  existing  laws.  And  the 
learned  Justice  added,  as  a  necessarv  conse- 
quence of  these  conclusions,  that  if  Congress 
has  this  power,  it  is  wholly  immaterial  to  In- 
quire whether  it  has.  by  the  statute  complained 
of.  departed  from  the  treaty  or  not;  or.  if  it 
has,  whether  such  departure  was  accidental  or 
designed;  and  if  the  latter,  whether  the  reasons 
therefor  were  good  or  bad.  These  views  were 
reasserted  and  fully  adopted  by  this  court  in 
Whitney  v.  Robertson,  124  U.  8.  190.  11» 
[81:  886,  888].  And  we  may  add  to  the  con- 
cluding observation  of  the  learned  Justice,  that 
if  the  power  mentioned  is  vested  in  Congress, 
any  reflection  upon  its  motives,  or  the  motives 
of  any  of  its  members  in  exercising  it,  would 
be  entirely  uncalled  for.  This  court  is  not  a 
censor  of  the  morals  of  other  departments  of 
tbe  Government;  it  is  not  invested  with  any 
authority  to  pass  Judgment  upon  the  motives 
of  their  conduct  When  once  it  fs  established 
that  Congress  possesses  the  power  to  pass  an 
Act,  our  province  ends  with  its  construction 
and  its  application  to  cases  as  they  are  pre- 
sented for  determination.  Congress  has  the 
power  under  the  Constitution  to  declare  war, 
and  in  two  instances  where  the  power  has  been 
exerdsed — ^in  the  war  of  1812  against  Great 
Britain,  and  in  1846  against  Mexico— the  pro- 
priety and  wisdom  and  Justice  of  its  action 
were  vehemently  assailed  by  some  of  the  ablest 
and  best  men  in  the  country,  but  no  one 
doubted  the  legality  of  the  proceeding;  and 
any  imputation  by  this  or  any  other  court  of 
the  United  States  upon  the  motives  of  tbe 
members  of  Congress  who  in  either  case  voted 
for  the  declaration,  would  have  been  Justly  the 
cause  of  animadversion.  We  do  not  mean  to 
intimate  that  the  moral  aspects  of  legislative 
Acts  may  not  be  proper  subjects  of  considera- 
tion. Undoubtedly  they  may  be,  at  proper 
times  and  places,  before  the  public,  in  the  halls 
of  Congress,  and  in  all  the  modes  bv  which  the 
public  mind  can  be  influenced.  Public  opin- 
ion, thus  enlightened,  brought  to  bear  upon 
legislation,  will  do  more  than  all  other  causes 
to  prevent  abuses;  but  the  province  of  tbe 
courts  is  to  pass  upon  the  validity  of  laws,  not 
to  make  them,  and  when  their  validity  is 
established,  to  declare  their  meaning  and  apply 
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their  provisloDS.  All  else  lies  beyond  their 
domain. 

There  being  nothing  in  the  Treaties  between 
China  and  the  United  States  to  impair  the 
validity  of  the  Act  of  Congress  of  October  1, 
18^,  was  it  on  any  other  ground  beyond  the 
competency  of  Congress  to  pass  it?  If  so.  it 
must  be  because  it  was  not  within  the  power 
of  Congress  to  prohibit  Chinese  laborers  who 
bad  at  the  time  departed  from  the  United 
States,  or  should  subseqtiently  depart,  from  re- 
turning to  the  United  otates.  Those  laborers 
are  not  citizens  of  the  United  States;  they  are 
aliens.  That  the  Government  of  the  United 
States,  through  the  action  of  the  le^lative  de- 
partment, can  exclude  aliens  from  its  territory 

18  a  proposition  which  we  do  not  think  open  to 
controversy.  Jurisdiction  over  its  own  terri- 
tory to  that  extent  is  an  incident  of  every  inde- 
pendent nation.  It  is  a  part  of  its  independ- 
ence. If  it  could  not  exdude  aliens  it  would 
be  to  that  eictent  subject  to  the  control  of  an- 
other power.  As  said  by  this  court  in  the  case 
of  The  Exchange  v.  McFaddon,  11  U.  8.  7 
Cranch,  116,  186  [8:  287J,  speaking  by  Chief 
Justice  Marshall:  "The  jurisdiction  of  the 
nation  within  its  own  territory  is  necessarily 
exclusive  and  absolute.  It  is  susceptible  of  no 
limitation  not  imposed  by  itself.  Any  restric- 
tion upon  it,  deriving  validity  from  an  exter- 
nal source,  would  imply  a  dfiminution  of  its 
sovereignty  to  the  extent  of  the  restriction,  and 
an  investment  of  that  sovereignty  to  the  same 
extent  in  that  power  which  could  impose  such 
restriction.  All  exceptions,  therefore,  to  the 
full  and  complete  power  of  a  nation  within  its 
own  territories  must  be  traced  up  to  the  con- 
aent  of  the  nation  itself.  They  can  flow  from 
DO  other  legitimate  source." 

While  under  our  Constitution  and  form  of 
government  the  great  mass  of  local  matters  is 
controlled  by  local  authorities,  the  United 
8talc»s,  in  their  relation  to  foreign  countries 
and  their  subjects  or  citizens  are  one  nation, 
invested  with  powers  which  belons^  to  inde- 
pendent nations,  the  exercise  of  which  can  be 
mvoked  for  the  maintenance  of  its  ab^lute  in- 
dependence and  security  throughout  its  entire 
territory.  The  powers  to  declare  war,  make 
treaties,  suppress  insurrection,  repel  invasion, 
regulate  foreign  commerce,  secure  republican 
governments  to  the  States,  and  admit  subjects 
of  other  nations  to  citizenship,  are  all  sovereign 
powers,  restricted  in  their  exercise  only  by  the 
Constitution  itself  and  considerations  of  public 
policy  and  justice  which  control,  more  or  less, 
tiie  conduct  of  all  civilized  nations.  As  said 
by  this  court,  in  the  case  of  Ooliens  v.  Virginia, 

19  U.  8.  6  Wheat.  264,  418  [5: 257],  speaking 
by  the  same  great  Chief  Justice:  *'  That  the 
United  States  form,  for  many,  and  for  most 
important  purposes,  a  single  nation,  has  not  yet 
been  denied.  In  war,  we  are  one  people.  In 
makinff  peace,  we  are  one  people.  In  all  com- 
merciaT  regulations,  we  are  one  and  the  same 
people.  In  many  other  respects,  the  American 
people  are  one;  and  the  Grovernment  which  is 
alone  capable  of  controlling  and  managing 
their  interests  in  all  these  respects,  is  the  gov- 
ernment of  the  Union.  It  U  their  (Jovem- 
ment.  and  in  that  character  they  have  no  other. 
America  has  chosen  to  be  in  many  respects,  and 
to  many  purposes,  a  nation;  and  for  all  these 
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purposes  her  government  la  complete;  to  all 
these  objects,  it  is  competent  The  people 
have  declared  that  in  the  exercise  of  all  powers 
given  for  these  objects  it  is  supreme.  It  can, 
then,  in  effecting  these  objects,  legitimately 
control  all  individuals  or  srovemments  within 
the  American  territory.  The  Constitution  and 
laws  of  a  State,  so  far  as  they  are  repugnant  to 
the  Constitution  and  laws  of  the  United  States, 
are  absolutely  void.  These  States  are  con- 
stituent parts  of  the  United  States.  They 
are  members  of  one  great  empire— for  some 
purposes  sovereign,  for  some  purposes  sub- 
ordinate." The  same  view  is  expressed  in 
a  different  form  by  Mr,  Jtisttce  Bradley, 
in  Knox  v.  Lee,  79  U.  8.  12  Wall.  457,  555 
[20:  287,  818],  where  he  observes  that  "The 
United  States  is  not  only  a  (Government, 
but  it  is  a  national  Government,  and  the  only 
Government  in  this  country  that  has  the  char- 
acter of  nationality.  It  is  invested  with  power 
over  all  the  foreign  relations  of  the  country, 
war,  peace  and  negotiations  and  intercourse 
with  other  nations;  all  which  are  forbidden  to 
the  state  governments.  It  has  jurisdiction 
over  all  those  general  subjects  of  legislation 
and  sovereignty  which  aflfect  the  interests  of 
the  whole  people  equally  and  alike,  and  which 
require  uniformity  of  regulations  and  laws, 
such  as  the  coinage,  weights  and  measures, 
bankruptcy,  the  postal  system,  patent  and 
copyright  laws,  the  public  lands,  and  inter- 
state commerce;  all  which  subjects  are  ex- 
pressly or  impliedly  prohibited  to  the  state 
governments.  It  has  power  to  suppress  insur- 
rections, as  well  as  to  repel  invasions,  and  to 
organize,  arm,  discipline  and  call  into  service 
the  militia  of  the  whole  country.  The  Presi- 
dent is  charged  with  the  duty  and  invested  with 
the  power  to  take  care  that  the  laws  be  faith- 
fully executed.  The  judiciary  has  jurisdiction 
to  decide  controversies  between  the  States,  and 
between  their  respective  citizens,  as  well  as 
questions  of  national  concern;  and  the  Govern- 
ment is  clothed  with  power  to  guarantee  to 
every  State  a  republican  form  of  government, 
and  to  protect  each  of  them  against  invasion 
and  domestic  violence."' 

The  control  of  local  matters  being  left  to 
local  authorities,  and  national  matters  being 
intrusted  to  the  (Government  of  the  Union,  the  [606] 
problem  of  free  institutions  existing  over  a 
widely  extended  country,  having  different  cli- 
mates and  varied  interests,  has  been  happily 
solved.  For  local  interests  the  several  States 
of  the  Union  exist,  but  for  national  purposes, 
embracing  our  relations  with  foreign  nations, 
we  are  but  one  people,  one  nation,  one  power. 

To  preserve  its  independence,  and  give  se- 
curity against  foreign  aggression  and  encroach- 
ment, is  the  highest  duty  of  every  nation,  and 
to  attain  these  ends  nearly  all  other  considera- 
tions are  to  be  subordinated.  It  matters  not 
in  what  form  such  aggression  and  encroach- 
ment come,  whether  from  the  foreign  nation 
acting  in  its  national  character  or  from  vast 
hordes  of  its  people  crowding  in  upon  us. 
The  (Government,  possessing  the  powers  which 
are  to  be  exercised  for  protection  and  security, 
is  clothed  with  authority  to  determine  the  oc- 
casion on  which  the  powers  shall  be  called 
forth;  and  its  determination,  so  far  as  the  sub- 
jecta  affected  are  concerned,  are  necessarily 
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coDclutiye  upon  all  its  departments  and  officers. 
If,  therefore,  the  Gtovemmeot  of  the  United 
States,  through  its  legislative  department,  con- 
siders the  presence  of  foreigners  of  a  different 
race  in  this  country,  who  will  not  assimilate 
with  us,  to  he  dan^rous  to  its  peace  and  se- 
curity, their  exclusion  is  not  to  be  stayed  be- 
cause at  the  time  there  are  no  actual  hostilities 
with  tJhe  nation  of  which  the  foreigners  are 
subjects.  The  existence  of  war  would  render 
the  necessity  of  the  proceeding  only  more  ob- 
vious and  pressing.  The  same  necessity,  in  a 
less  pressing  degree,  may  arise  when  war  does 
not  exist,  and  the  same  authority  which  ad- 
judges the  necessity  in  one  case  must  also 
determine  it  in  the  other.  In  both  cases  its 
determination  is  conclusive  ai>on  the  judiciary. 
If  the  Government  of  the  country  of  which 
the  forei^ers  excluded  are  subjects  Is  dissat- 
isfied with  this  action,  it  can  make  complaint 
to  the  executive  head  of  our  Government,  or 
resort  to  any  other  measure  which,  in  its  judg- 
ment, its  interests  or  dimity  may  demand;  and 
there  lies  Its  onlv  remedy. 

The  power  of  the  Cravemment  to  exclude 
foreigners  from  the  country  whenever,  in  its 
jud^ent,  the  public  interests  require  such  ex- 
clusion, has  been  asserted  in  repeated  instances, 
[6071  ^^^  never  denied  by  the  executive  or  legisla- 
tive departments.  In  a  communication  made 
in  December,  1852,  to  Mr.  A.  Dudley  Mann,  at 
one  time  a  special  agent  of  the  Department  of 
State  in  Europe,  Mr.  Everett,  then  Secretary 
of  State  under  President  Fillmore,  writes: 
"This  Government  could  never  give  up  the 
right  of  excluding  foreigners  whose  presence 
it  might  deem  a  source  of  danger  to  the  United 
States."  "  Nor  will  this  Government  consider 
such  exclusion  of  American  citizens  from  Rus- 
sia necessarily  a  matter  of  diplomatic  complaint 
to  that  country."  In  a  dispatch  to  Mr.  Fay, 
our  minister  to  Switzerlana,  in  March,  1856, 
Mr.  Marcy,  Secretary  of  State,  under  President 
Pierce,  writes:  ''Every  society  possesses  the  un 
doubted  right  to  determine  who  shall  compose 
its  members,  and  it  is  exercised  by  all  nations, 
both  in  peace  and  war."  "It  ma^  always  be 
questionable  whether  a  resort  to  this  power  is 
warranted  by  the  circumstances,or  what  depart- 
ment of  the  Government  is  empowered  to  exert 
it;  but  there  can  be  no  doubt  that  it  is  possessed 
by  all  nations,and  that  each  may  decide  for  itself 
when  the  occasion  arises  demanding  its  exer- 
else. "  In  a  communication  in  September,  1869, 
to  Mr.  Washbume,  our  minister  to  France, 
Mr.  Fish,  Secretarv  of  State  under  President 
Grant,  uses  this  language:  "The  control  of 
the  people  within  its  limits,  and  the  right  to 
expel  from  its  territorv  persons  who  are  dan- 
gerous to  the  peace  of  tne  State,  are  too  clearly 
within  the  essential  attributes  oi  sovereignty  to 
be  seriously  contested.  Strangers  visitmg  or 
sojourning  in  a  foreign  country  voluntarily 
submit  themselves  to  its  laws  and  customs;  and 
the  municipal  laws  of  France,  authorizing  the 
expulsion  of  strangers,  are  not  of  such  recent 
date,  nor  has  the  exercise  of  the  power  by  the 
Government  of  France  been  so  infrequent,  that 
soiourners  within  her  territorv  can  claim  sur- 
prise when  the  power  is  put  in  force."  In  a 
communication  to  Mr.  Foster,  our  minister  to 
Mexico,  in  Ji^.  1879,  Mr.  Evarts,  Secretary  of 
State  under  ftesident  Hayes,  referring  to  the 
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power  vested  in  the  Constitution  of  Mexico  to 
expel  objectionable  foreigners,  says:  "  The  ad- 
mission that,  as  that  Constitution  now  stands 
and  ia  interpreted,  foreigners  who  render 
themselves  harmful  or  objectionable  to  the 
General  Government  must  expect  to  be  liable  [608] 
to  the  exercise  of  the  iK>wer  adverted  to,  even 
in  time  of  peace,  remains,  and  no  good  reasoD 
is  seen  for  depaiting  from  that  conclusion  now. 
But,  while  there  may  be  no  expedient  basis  on 
which  to  found  objection,  on  principle  and  in 
advance  of  a  special  case  thereunder,  to  the  con- 
stitutional right  thus  asserted  by  Mexico,  yet  the 
manner  of  carrying  out  such  asserted  right 
mav  be  highly  objectionable.  You  would  be 
fully  justined  in  xnakiDg  earnest  remonstrances 
shoula  a  citizen  of  the  United  States  be  ex- 
pelled from  Mexican  territory  without  just 
steps  to  assure  the  grounds  of  such  expidsion, 
ana  in  brinffing  the  fact  to  the  immediate 
knowledge  oi  the  Department"  In  a  commu- 
nication to  Mr.  W.  J.  Stillman,  under  date  of 
Aus:ust  8,  1882,  Mr.  Frelinghuysen,  Secretair 
of  State  under  President  Arthur,  writes:  "This 
Government  cannot  contest  the  right  of  foreign 
Governments  to  exclude,  on  police,  or  other 
grounds,  American  citizens  from  their  shores." 
(Wharton's  Int  Law  EHg.  g  206.) 

The  exclusion  of  paupers,  criminals  and  per- 
sons afflicted  with  incurable  diseases,  for  which 
statutes  have  been  passed,  is  only  an  applica- 
tion of  the  same  power  to  particular  classes  of 
persons  whose  presence  is  aeemed  injurious  or 
a  source  of  danger  to  the  country.  As  applied 
to  them,  there  has  never  been  any  question  as 
to  the  power  to  exclude  them.  The  power  is 
constantly  exercised;  its  existence  is  mvolved 
in  the  right  of  self-preservation.  As  to  pau* 
pers,  it  makes  no  difference  by  whose  aid  they 
are  brought  to  the  country.  As  Mr.  Fi^ 
when  Secretary  of  State,  wrote  in  a  communi* 
cation  under  date  of  December  26, 1872,  tc  Mr. 
James  Moulding,  of  Liverpool,  the  Govern- 
ment of  the  United  States  "  is  not  willing  and 
wUl  not  consent  to  receive  the  pauper  class  of 
any  community  who  may  be  sent  or  may  be 
assisted  in  their  immigration  at  the  expense  of 
Government  or  of  municipal  authorities."  As 
to  criminals,  the  power  of  exclusion  has  always 
been  exercised,  even  in  the  absence  of  any  stat- 
ute on  the  subject  In  a  dispatch  to  Mr. 
Cramer,  our  minister  to  Switzerland,  in  De- 
cember, 1881,  Mr.  Blaine,  Secretary  of  State 
under  President  Arthur,  writes:  "While, 
under  the  Constitution  and  the  laws,  this  coun-  (609] 
try  \s  open  to  the  honest  and  the  industrious 
immigrant,  it  has  no  room  outside  of  its  pris- 
ons or  almshouses  for  depraved  and  incor- 
rigible criminals  or  hopelessly  dependent  pan* 
pers  who  mav  have  become  a  pest  or  burden, 
or  both,  to  their  own  country."  (Wharton's 
Int.  Law  Dig.  supra,) 

The  power  of  exclusion  of  forei^ers  being 
an  incident  of  sovereign^  belonging  to  the 
Government  of  the  Unued  States,  as  a  part  of 
those  sovereign  powers  delegated  by  the  Con- 
stitution, the  right  to  its  exercise  at  any  time 
when,  in  the  luagment  of  the  Government,  the 
interests  of  the  countrv  require  it,  cannot  be 
granted  away  or  restrained  on  behalf  of  any- 
one. The  po  wers  of  Government  are  delegated 
in  trust  to  the  United  States,  and  are  incapable 
of  transfer  to  any  other  parties.    They  cannot 
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be  abandoned  or  stimndered.    Nor  can  tbdr 
«x«rdse  be  bunpered,  wben  needed  for  the 

Kbllc  good,  by  any  coadderatloDB  of  private 
ere«L    The  exercise  of  these  public  trosu  i« 
not  tba  subject  of  barter  or  contract.    What- 
erer  licenae,  therefore,  CbineM  laborer*  may  < 
hare  oirtained  previous  to  the  Act  of  Octobw 
1,  IBte.  to  return  to  the  United  gtates  after 
tbeir  departure,  Is  held  at  tbe  will  of  the  Oot- 
onment,  mocable  at  any  time,  at  Its  pleasim    : 
Whettier  a  proper  cooalderatkni  by  our  Oor-  : 
eniment  of  its  prevton*  lawa,  or  a  proper  re-  i 
■pect  for  the  Dation  whoao  subjects  are  affected  i 
oj  It*  action,  ought  to  bare  qualified  Its  In- 
btbilfoo  and  made  it  applicable  only  to  persoos 
depaitiDg  frDm  the  country  after  the  pauage  < 
of  tbe  Act,  are  not  Queations  for  Judici^  detn- 
mlnatloD.    If  there  M  any  jutt  ground  of  com- 
plaint on  the  part  of  China,  It  must  be  made  to 
tbe  political  departmeDt  of  ffur  QoTemment, 
vbich  Is  akme  competent  to  act  upon  the  sub- 
ject.   Tbe  rights  and  interests  created  by  a 
treaty,  wblob  ha*o  become  so  vested  that  ita 
eiplralloD  or  abragatlou  «111  not  destroy  or 
impair  them,  are  such  as  are  connected  with 
■Da  He  io  property  capable  of  sale  and  trans- 
fer, or  other  dlspositlcm,  not  such  as  are  per- 
■ooal  and  on  transferable  in  tbdr  character. 
Thus,  In  Tht  Bead-Marwg  Oata,  the  court 
■peaks  of  certain  rights  belDg  In  some  instances 
oonfened  upon  the  dtizens  or  subjects  of  one 
nation  reeldiDg  in  the  territorial  lUnlts  of  the 
other,  which  are  "capable  of  enforcement  as 
between  private  panfee  In  the  courts  of  tbe  i 
oountiy."    " AnilluslrationofthiBcliaracter,"  I 
It  siJds,  ^  Is  found  In  treaties  wbich  r^nlat« 
tbe  mutual  rights  of  citizens  and  subjects  of  i 
the  contracting  natioas  tu  regard  to  rights  of  < 
property  by  descent  or  inberttance  when  ibe  ' 
mdmduaU  concerned  are  aUeoa."    113  D.  S.  ' 
B80,  086  [88:  7WL  808].    The  passafte  dted  l^  i 
oo«usel m>m tbe languageofJfp.JiistiM Wash-  , 
topxmiaSoeitttfortAtl'ropogatumijfthtOo*- 
pdy.  Sen  Havm.  SI  U.  S.  8  Wheat.  461,  4B8  ' 
IS:  882],  also  iUusinies  this  doctrine.    There  ; 
Ebeleamed  justice  observes  that  "If  real  estate  ; 
be  purchased  or  secured  under  a  treaty,  it  i 
wotild  be  moot  mischievous  to  admit  tbat  the  < 
•nlngulsbment  of  the  treaty  eitinesisbed  the  , 
rteht  to  such  estate.    In  truth    it  no  more  i 
■Sects  such  rights  than  tbe  repeal  of  a  munlcl-   ' 

SI  law  affects  rights  scqufred  under  it."    Of  ' 
Is  doctrine  there  can  be  no  question  In  dils  i 
eonrt;  but  far  different  is  this  case,  where  a 
eontiiiued  suspension  of  tbe  exercise  of  a  gov- 
eromental  power  is  inslalcd  upon  as  a  rigbt,  , 
because,  by  tbe  hvor  and  consent  of  tbe  Gov-  < 
emment.  It  baa  not  heretofore  been  exerted  ', 
with  respect  to  the  appellant  or  to  the  class  to 
wbich  he  belongs.    Bittween  property  rights  < 
not  affected  bv  the  tsraiaalion  or  abrogation  : 
of  a  treaty  and  expectations  of  benefits  from  \ 
the  continuance  of  exisUog  legislation  there  Is  < 
IB  wide  ■  differeooe  ■■  between  realization  and 
bopes. 

During  the  argument  reference  was  made  by 
oounael  to  the  Ailea  Law  of  June  SS,  1798,  and 
to  opinions  expressed  at  tbe  time  by  men  of 
great  ability  and  learning  aenlnsl  its  constitn- 
ionaUty.  (1  Stat,  at  L.  670,  chap.  S8.)  We 
do  not  attach  Importance  to  those  oplDtona  in 
their  bearing  upon  Ibis  cose.  The  Act  vested  < 
In  Ibe  Presiaent  power  Io  order  all  such  aliens 
UOD.  B. 
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r685 1  Statement  by  Mr.  Justice  GraT: 
^  ^  This  was  a  bill  in  equity  filed  May  18. 1888, 
by  Sarah  M.  Jones,  a  citizen  of  Pennsylvania, 
affainst  Matilda  A.  Van  Doren,  a  citizen  of  In- 
diana, and  Samuel  J.  Jones  and  Samuel  J. 
Glover,  dtizens  of  Illinois. 

The  original  bill  alleged  that  Robert  H. 
Jones  died  mtestate  in  April,  1868,  leaving  the 
plaintiff,  his  widow,  and  the  defendant,  Jones, 
his  son  and  only  heir  at  law,  and  seised  in  fee  of 
one  fomth  undivided  part  of  certain  land  de- 
scribed, in  Minnesota;  that  the  plaintiff  became 
entitled  to  a  dower  interest  therein,  which  by 
the  laws  of  Minnesota  was  a  life  estate  in  one 
third  part,  and  the  son  became  vested  with  the 
title  in  fee,  subject  to  her  dower  interest;  that 
she,  being  informed  that  the  estate  was  in- 
volved in  litigation  and  having  little  or  no 
knowledge  of  business,  and  at  hu  request,  for 
no  consideration,  and  merely  for  the  purpose 
of  facilitating  the  conduct  of  the  litigation, 
made  a  quitclaim  deed  of  her  interest  to  him, 
and  that  he  accepted  the  deed  upon  the  ex- 
press understanding  and  agreement  to  receive  it 
for  that  purpose  only. 

The  bill  further  set  forth,  as  the  result  of  the 
litigation,  that  certain  described  parcels  of  the 
land  were  set  off  to  him  in  severaltv;  and  al- 
leged that  he,  conspiring  and  confederating 
with  the  defendant  Matilda  A.  Van  Doren  (who 
was  fully  advised  of  all  the  facts  above  alleged) 
to  defraud  the  plaintfff  of  her  dower  estate, 
made  a  mortgage  by  a  conveyance  in  trust  to 
the  defendant  Glover,  on  July  25,  1871,  of  all 
the  land  so  set  off,  including  the  plaintiff's  in- 
terest therein,  to  secure  a  sum  of  $10,000  lent 
to  him  bv  Mrs.  Van  Doren;  that,  as  part  of 
the  conspiracy,  a  suit  for  foreclosure  was  begun 
in  the  name  of  Glover  on  Au^t  26,  1876,  and 
a  decree  obtained  therein,  under  which  all  the 
land  was  sold,  and  (except  a  small  portion  pur- 
chased by  one  Galusha)  bought  by  Mrs.  van 
Doren  for  the  sum  of  $8,7i5.14,  and  a  final  de- 
r686l  c^^^»  vesting  title  in  the  purchasers,  was  en- 
^  ^  tered  on  May  22, 1880;  that  the  plaintiff  was  ig- 
norant of  the  mortgage  and  of  the  foreclosure 
suit  until  long  after  the  final  decree  therein; 
that  on  December  16,  1876,  in  order  to  protect 
her  dower  right,  she  paid  $1,808.48  in  dis- 
charge of  taxes  on  the  land,  of  whidi  payment 
the  defendants  availed  themselves;  and  that 
Mrs.  Van  Doren.  in  1881,  sold  a  i>ortion  of  the 
land  to  one  Marshall,  a  bona  fide  purchaser,  for 
the  sum  of  $10,000.  which  she  received  and  ap- 
plied to  her  own  use,  and  still  held  the  rest  of 
the  land. 

The  plaintiff  further  alleged  that  before  filing 
her  bill  she  demanded  an  account  of  Mrs.  Van 
Doren,  and  offered  to  pay  her  all  moneys  paid 
or  expended  by  her  on  or  about  the  land,  with 
interest,  in  redemption  of  the  mortgage,  and 
demanded  a  reconveyance,  but  she  refused;  and 
that  the  plaintiff  was  ready  and  willing  to  pay 
to  her  all  sums  of  money,  and  to  do  all  otner 
acts  that  might  be  adjudcred  by  the  court  neces- 
sary to  redeem  the  land  from  the  mortgage  and 
foreclosure. 

The  bill  prayed  for  an  account,  and  that  the 
plaintiff,  on  paying  to  Mrs.  Van  Doren  such 
sums  as  the  court  might  direct  to  enable  her  to 
redeem  the  mortgage,  should  be  adjudged  to 
be  entitled  to  redemption,  and  Mrs.  Van  Doren 
might   be  ordered  to  reoonvey  U^e  land  still 
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held  by  her.  and  for  sudi  other  or  different 
relief  as  the  nature  of  the  case  might  require 
and  as  might  be  agreeable  to  equity. 

A  demurrer  to  that  Inll  was  sustained  and 
the  bill  dismissed,  on  the  ground  that  the 
plaintiff,  having  conveyed  her  interest  by  a 
deed  absolute  on  its  face,  the  Statute  of  Frauds 
would  not  permit  her  to  set  up  an  oral  trust, 
and,  as  no  fraud,  accident  or  mistake  in  making 
that  deed  was  all^;ed,  no  trust  arose  by  impli- 
cation of  law.    18  Fed.  Rep.  619. 

The  bill  was  then  amended  by  substitutiDs, 
for  the  allegations  concerning  tbe^  plaintifni 
conveyance  to  the  defendant  Jones,  allegations 
that  he,  with  intent  to  defraud  her,  prepared 
an  instrument  which  he  represented  to  be  a 
power  of  attorney  to  enable  him  to  act  for  the 
plaintiff  in  regard  to  certain  anticipated  litiga- 
tion and  other  business,  and  thereby  indooed 
her  to  sign  it;  tl\at  the  instrument  was  in  fact^ 
as  he  knew,  a  quitclaim  deed  of  aU  her  right  of 
dower;  that  she  did  not  read  the  instrument^  16871 
or  know  its  true  character  or  effect  but  relied  '  ^ 
on  his  representations,  and,  had  she  read  it, 
was  then  so  ignorant  of  business  that  she  would 
not  have  understood  its  legal  purport;  and  that 
she  always,  until  within  St  months  before  the 
filing  of  this  bill,  believed  that  the  instrunMoft 
was  a  mere  power  of  attorney. 

The  defendant  Van  Doren  demurred  to  the 
amended  bill,  and  afterwards  moved  to  have  it 
ftricken  from  the  files,  for  the  reason  that  it 
stated  a  new  and  different  cause  of  action,  the 
original  bill  being  based  upon  an  express  trust, 
and  the  amended  bill  ujwn  a  resulting  trust 
arising  by  implication  of  law.  The  court 
overruled  the  motion,  but  sustained  the  de- 
murrer, on  the  ground  that  the  plaintiff  was 
not  entitled  to  the  specific  relief  prayed  for,  as 
shown  by  its  opinion  sent  up  with  the  record 
and  printed  in  the  margin.  ^  A  final  decree 
was  entered  dismissing  &e  bill,  and  the  pkin-  [688] 
tiff  appealed  to  this  court 

Mr,  Charle*  £•  Flandrao*  for  appellant 

A  dowress  may  redeem  from  a  mortgage 
even  when  she  has  Joined  in  the  mortgage,  & 
the  release  of  her  dower. 

Jones,  Mor^.  g  1067;  EaUm  v.  aimanda.  14 
Pick.  98. 

She  cannot  redeem  from  a  part,  she  must 
redeem  from  the  whole  mortgage. 

OoUira  v.  Rigg$,  81  U.  S.  14  Wall.  491  (20: 
728);  Bradley  v.  Snpder,  14  111.  208;  BenMet  v. 
Qilmanf^  I^aige,  68;  John$(m  v.  Ha/rtMn^  19 
la.  56;  Kimola  v.  RahUn,  20  la.  101;  Qage  v. 
BreiDsUr,  81  N.  T.  218;  Martin  v.  Fridley,  28 
Minn.  18. 

The  bill  alleges  ignorance  of  all  the  facts 

*NxLSOV,  J.  The  demuffer  Is  sustained,  for  the 
reasons: 

Ist.  If  the  alleffatlons  of  the  bill  of  oomplatnt  art 
true,  the  right  of  the  oomplainant  to  hrmir  her  ao- 
tlon  to  recover  dower  ezlsta,  unlesi  the  Statute  of 
LimltatioDS  of  the  State  of  Minnesota  has  barred 
such  reooverv.  Of  course,  If  she  has  lost  all  ri|rht 
of  action  b7  uushes,  the  bill  must  fall,  fOr  the  reuef 
claimed  Is  baaed  upon  an  Interest  in  the  propertjas 
dowress. 

2d.  If  not  barred  by  the  statute  of  her  aotion  to 
recover  dower,  the  fraud  allefred.  which  creates  aa 
Impedimeot  to  a  recovery  at  law.  can  be  removed 
bja  suit  Id  equity  and  her  dower  obtained.  Bqulty 
f  umlsbes  the  most  adequate  and  complete  roimedy, 
and  dower  is  highly  favored  In  that  forum. 

Sd.  The  complainant  Is  not  entitled  by  the  fraoi 
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constitutiog  the  fraud  io  this  case  up  to  within 
six  months  prior  to  the  filine  of  the  bill,  and 
these  allegations  alone  take  the  case  out  of  tbe 
statuto 

Coek  V.  VtmEtten,  12  Minn.  522;  Muu$  y. 
Jfuus,  29  Minn.  118;  Humphrey  y.  Carpenter, 
89  N.  W.  Rep.  67;  County  Camre,  Motoer  Co. 
y.  Smith,  22  Minn.  97;  South  Covington  d  C. 
£»,  B.  Co.  y.  Qeat,  86  Fed.  Rep.  807. 

Hears,  C.  K,  Davie  and  J.  M.  Gilman* 
for  respondent,  Matilda  A.  Van  Doren: 

A  party  cannot,  under  the  priyileffe  of 
amenaing,  introduce  matter  which  would  con- 
stitute a  new  bill. 

Snead  y.  WOouU,  58  U.  8.  12  How.  407 
(18:1048);  Shielde  y.  Barrou),^\},  8. 17  How. 
180(15:158);  Pratt  y.  Bawn,  10  Pick.  128; 
^aU  y.  8quire,^  Cush.  551;  Verplanek  y. 
MerearUiU  Ine.  Co.  1  £dw.  Ch.  46;  Crabb  y. 
Thomae,  25  Ala.  212;  Carey  y.  Smith,  11  Ga. 
589:  Goodyear  y.  Bourn,  8  Blatchf .  266. 

If  she  has  a  dower  interest  in  the  property, 
she  can  proceed  and  recover  it,  irrespectiye  of 
the  mortfirage  or  foreclosure.  She  was  not  a 
party  to  the  mortgage  and  need  not  redeem,  in 
order  to  recover  her  dower  interest 

Meseiter  y.  WHght,  16  Pick.  151;  Bavii  y. 
Wei/i&reU,  18  Allen,  60;  Whiteomb  v.  Suther- 
land, 18  Dl.  578;  Op^ke  y.  Bartlee,  11  N.  J. 
£q.  188;  2  Scribner,  Dower,  151,  152,  1st  ed.; 
8  Jones,  Mor^.  §  1067. 

When  a  huscMuid  makes  a  deed  to  defraud, 
his  creditors,  and  without  consideration,  and 
his  wife  Joins  in  the  deed,  she  may  still  have 
dower  hi  the  premises  as  against  the  grantee 
and  all  persons  claiming  under  him  with  notice. 

Woodworth  y.  Paige,  5  Ohio  St.  70. 

The  dower  right  is  superior  to  the  mortgage. 
The  complainant,  therefore,  would  not  nave 
been  a  proper  party  in  the  suit  to  foreclose  the 
mortgage;  and  had  she  been  made  a  party,  the 
decree  would  not  have  barred  or  in  any  way 
affected  her  right  of  dower. 

Lewie  y.  Smith,  9  K.  Y.  502;  MerchanU 
Bank  7,  Thomson,  55  N.  Y.  liPortery.  Lazear, 
109 U.  B. 84  (27:865);  Bumev,  Lynde, 6  Allen, 
805. 

Her  right  to  dower  became  barred  in  twenty 
years. 

Durham  y.  Angier,  20  Maine,  242;  Jonee  y. 
PoweU,  6  Johns.  Ch.  194:  AUen  y.  Allen,  2  Pen. 
A  W.  811:  ConooerY,  Wright,  2  HalsU  Ch.  (N. 
J.)  618;  TuttJs  y.  WiUeon,  10  Ohio,  24;  Kinge- 
ohing  y.  Pierce,  18  B.  Mon.  782;  Torrey  y. 
Minor,  1  8m.  &  M.  Ch.  489;  Caeton  y.  Canton, 
2  Rich.  Eq.  (8.  C.)  1 :  2  Scribner,  Dower,  582, 
641L  1st  ed.;  RaUsy.  Uugfiee,  1  Dana  (Ky.)407. 

The  right  to  redeem  is  barred  in  ten  years. 

Kingy.  Meighen,  20  Minn.  264;  Pareom  y. 
Noggle,  28  Minn.  82a 
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Mr,  Justice  Gray  delivered  the  opinion  of 
the  court: 

The  only  difference  between  the  original  and 
amended  bills  is  that  the  first  alleges  that  the 
defendant,  Jones,  took  the  conveyance  of  the 
plaintiff's  right  of  dower  upon  an  express  trust 
for  her,  whereas  the  second  alleges  that  he  pro- 
cured the  conveyance  from  her  by  fraudulent 
misrepresentations  as  to  the  nature  of  the  in- 
strument, creating  a  trust  by  operation  of  law 
in  her  favor.  The  other  lacts  alleged  in  the  [601] 
two  bills  are  substantially  identical.    Each  bill 

Sroceeds  upon  the  ground  that  the  defendant 
ones  was  a  trustee  for  the  plaintiff,  and  that 
the  defendant  Van  Doren,  taking  the  land  from 
him  with  notice  of  all  the  facts,  was  affected  by 
the  trust;  and  the  object  of  both  bills  is  the 
same,  to  obtain  the  right  of  dower  of  which  the 

Slaintiff  has  been  deprived  by  the  acts  of  the 
efendants,  and  to  which  she  was  entitled 
under  the  laws  of  3finnesota  in  force  at  the 
time  of  her  hus1)and's  death.  Pub.  Stat. 
1849-1858,  chap.  86,  §  1. 

The  amendment  was  therefore  one  which  the 
court  in  the  exercise  of  its  discretion  might 
properly  allow,  and  the  motion  to  strike  the 
amended  bill  from  the  files  was  rightly  denied. 
Hardin  v.  Boyd,  118  U.  8.  756  [28:1141]. 

But  we  are  of  opinion  that  the  court  erred  in 
sustaining  the  demurrer  to  the  amended  bilL 

One  who  by  fraudulent  misrepresentations 
obtains  a  conveyance  from  the  owner  of  any 
interest  in  property,  real  or  personal,  is  in 
equity  a  trustee  ex  malejhio  for  the  person  de- 
frauded; and  anyone  taking  the  property  from 
such  trustee  with  notice  of  toe  fraud  and  of  the 
consequent  trust  is  affected  by  the  trust.  Tyler 
y.  Black,  54  U.  S.  13  How.  230  [14:124];  Na- 
tional Bank  y.  Insurance  Co.  104  U.  8.  54 
[26:698];  Moore  v.  Crawford,  130  U.  S.  122 
[ante,  878].  When  a  trustee,  dealing  with  the 
trust  property  tc^ther  with  property  of  his 
own,  as  one  mass,  convejrs  part  of  the  whole  to 
a  purchaser  who  takes  it  for  value,  in  good 
faith,  without  notice  of  the  fraud  or  of  tho 
trust,  and  who  therefore  acquires  a  good  title, 
the  question  how  far  the  rest  of  the  property 
shall  be  charged  with  the  trust,  so  as  fully  to 
indemnify  the  person  defrauded,  can  only  be 
determined  in  a  court  of  equity. 

In  the  present  case,  upon  the  facts  alleged 
in  the  amended  bill,  and  admitted  by  the  de- 
murrer, the  defendant  Jones  obtained  a  con- 
veyance of  the  plaintiff's  dower  interest  by 
fraud,  and  held  that  interest  in  trust  for  her. 
The  defendant  Van  Doren,  taking  the  property 
with  full  notice,  was  equally  affected  by  the 
fraud  and  bound  by  the  trust  Parts  of  the 
property,  having  been  conveyed  to  bona  fide  . 
purchasers,  were  beyond  the  reach  of  the  plain-  1 692  ] 


alleged.  If  true,  to  anythinir  more  than  dower :  she 
Is  not  entitled  to  the  whole  property.  If,  by  a 
fraud  perpetrated  upon  her,  which  the  defendants 
were  cognizant  of  and  participated  in.  as  alleged, 
the  has  Geeo  prevented  from  asserting  ber  right  to 
dower  by  a  suit  at  law,  she  is  not  thereby  deprived 
of  aU  remedy  to  recover  it.  The  relief  prayed  fur 
in  this  t>ill  as  amended  does  not  necoesarily  foUow 
from  the  facts  alleged  therein  and  admitted  by  the 
demurrer.  The  demurrer  goes  to  the  relief  prayed ; 
and,  not  being  entitled  to  the  relief,  the  bill  must 
fail. 

In  the  original  bill,  tho  relief  claimed  was  based 
upon  the  admltled  aUegatton  that  the  quitclaim 
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deed  was  voluntarily  given,  and  accompanying  it 
was  a  parol  trust  for  the  benefit  of  the  grantor, 
known  to  the  defendants  at  the  time  the  property 
was  mortgaged.  This  bill  was  held  bad  on  demur- 
rer, for  Qie  reason  that  such  a  trust  as  alleged 
could  not  be  created  and  recognised,  it  being  lo 
violation  of  the  taws  governing  uses  and  trustB. 
which  were  specially  defined  by  the  statutes  of 
MiDnesota.  The  amendments  have  changed  the 
features  of  the  bill,  and  it  is  doubtful  whether  they 
are  proper ;  but  I  have  overruled  a  motion  tp  strike 
them  from  the  files,  and  decided  the  demurrer  upon 
the  bill  as  amended. 
DcmufTsr  ftistained, 
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tiff.  Full,  adequate  and  complete  relief » either 
by  awarding  to  the  plaintiff  her  dower  in  the 
whole  out  of  the  part  not  so  conveyed,  or  hv 
awarding  her  dower  in  that  part  only,  with 
damages  for  hayine  been  fraudulently  deprived 
of  her  interest  in  ttie  rest,  could  not  be  had  in 
an  action  at  law.  The  case  made  In  the  bill, 
therefore,  by  reason  of  the  fraud,  the  trust, 
and  the  peculiar  relief  which  the  conduct  of 
the  defendants  has  made  necessary  to  be  gi^en 
in  order  fully  to  indemnify  the  plaintiff,  is 
clearly  within  the  Jurisdiction  of  a  court  of 
equity.  Herbert  v.  Wren,  11  U.  B.  7  Cranch, 
870  [8:  874]. 

The  learned  Judge  of  the  circuit  court,  in 
his  opinion  sustaining  the  demurrer  to  the 
amended  bill,  reoognued  that  "The  fraud  al- 
leged, which  creates  an  impediment  toarecoy- 
ery  at  law,  can  be  removed  by  a  suit  in  equity 
and  her  dower  obtained,"  and  that  "Equity 
furnishes  the  most  adequate  and  complete  rem- 
edy, and  dower  is  h^hly  favored  In  that 
forum."  The  ground  on  whidi  he  declined  to 
support  the  amended  bill  was  that  the  plaintiff 
was  not  entitled  to  the  specific  relief  prayed 
for. 

It  is  true  that  the  prayer  of  the  biU,  being 
apparently  drawn  upon  the  supposition  that 
the  plaintiff  might  be  held  bouna  oy  the  mort- 
gaee,  is  chiefly  directed  towards  securing  a 
right  to  redeem.  In  that  aspect  of  the  case, 
she  properly  offered  to  redeem  the  whole  prop- 
erty, by  payins  off  the  whole  mortgagje,  be- 
cause she  could  not,  unless  at  the  election  of 
the  mortgagee,  redeem  by  paying  less.  OoUine 
y.  mgge,  81  U.  8.  14  WaU.  Al  J20:  728];  Mc- 
Cdbe  y.  BeUowe^  7  Gray,  148.  But  the  general 
object  of  the  bill  is  to  secure  to  the  plaintiff 
the  dower  interest  of  which  she  has  been  de- 
frauded, and  the  bill  contains  a  prayer  for  gen- 
eral relief.  This  is  sufficient  to  enable  a  court 
of  equity  to  decree  such  relief  as  the  facts  stated 
in  the  bill  Justify.  English  v.  FinaU,  37  U.  8. 
2  Pet.  596  [7:  581]:  Tayloe  y,  MerehanU  In$, 
Co.  60  U.  8.  9  How.  890  [18: 187];  TexaeY, 
Bardenberg,  77  U.  8. 10  Waft.  68  [19:  889]. 

What  has  been  said  furnishes  an  answer  also 
to  the  argument  that  the  plaintiffs  right,  if 
any,  is  barred  by  the  8tatute  of  Limitations. 
The  plaintiff  is  not  suing  for  her  dower  as  such, 
the  right  to  which  accrued  in  1868,  but  for 
property  of  which  she  has  been  defrauded,  and 
in  such  a  case  the  Statute  of  Limitations  be- 
gins to  run  only  from  the  discovery  of  Uie 
fraud.  Moore  v.  Greene,  60  U.  8.  19  How.  60 
[15:  588];  Meader  y.  Norton,  78  U.  8.  11  Wall. 
442  [20: 184];  Coek  v.  Van  Etten,  12  Minn.  522; 
Minnesota  Gen.  8tat.  1878,  chap.  66,  g  6,  d.  6. 

Decree  reversed^  and  ease  remanded,  tDiih  di- 
rections to  oterrtUe  the  demurrer  to  the  amended 
hiU,  and  to  take  such  further  proceedings  as  may 
be  consistent  with  this  opinion. 


THE    MICHIGAN  INSURANCE  BANK, 

Ptff.  in  Err,, 

9. 

AN80N  ELDRED. 

(Bee  8.  C.  Reporter's  ed.  606-6001) 

State  Statutes  of  Limitation— period  of  eompu^ 
taiion — commencement  of  action — deliverjf  of 
writ  to  officer 
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1.  Statutes  of  UmftatloDS  of  the  State  , 
peteonal  actions  m  the  courts  of  the  United 

&  Under  section  27  of  chapter  188  of  the  WisooDSia 
Revised  Statutes  of  1856,  the  service  of  the  sum- 
mons, or  Its  dellyery  to  an  ofBoer  with  Intent  that 
It  shall  be  seryed,  is  the  act  tnr  wtaloh  the  period  of 
limitation  must  be  computed. 

8.  Depositing  a  process  in  a  place  proyided  or  dea- 
ifirnated  by  the  olBoer  Isequiyalent  to  a  manual  d^ 
liyery  to  nim. 

4.  The  question^  whether  the  box  In  the  clerk*a 
olBoe  had  oeen  dufy  designated  by  the  marshal  as  a 
place  where  processes  to  be  seryed  by  hlm  should 
be  deposited,  and  whether  the  summons  was  either 
depomted  by  the  derk  in  that  box,  or  deliyered  bjr 
him  to  the  marshal,  within  ten  years  after  May  IL 
1808,  when  the  cause  of  action  accrued,  were  hoc 
questions  of  law  for  the  court,  but  guestionB  of  faett 
which  should  tiaye  bc«en  submitted^to  the  Jury. 

[No.  289.] 
Argued  April  5,8,  t889.  Decided  Ma^  IS,  1889. 

IN  ERROR  to  the  Oircait  Court  of  the  United 
States  for  the  Easteni'District  of  Wisconaiii, 
to  review  a  Judgment  for  the  defendant  in  an 
action  npon  a  Jud^ent,  the  defense  being  the 
Statute  of  Limitations.    Reversed. 

Statement  by  Mr,  Justice  Grajrt 

This  was  an  action  by  a  Michigan  oorpom- 
tion  against  a  citizen  of  Wisconsin  upon  m 
Judgment  recoyered  by  the  plaintiff  against  the 
defendant  on  May  18^  1862,  in  the  Circuit  Court 
for  the  County  of  Wayne  and  State  of  Michi- 
gan, for  the  sum  of  $4,311.66,  which  the  plaint- 
m  now  sued  for,  with  interest  The  defendant 
answered  that  the  cause  of  action  did  not  ac- 
crue within  ten  years. 

At  the  trial,  the  plaintiff  offered  in  evidence 
the  proBcipe,  dated  May  11,  1872,  signed  by  its 
attorney,  and  directing  the  derk  to  issue  m 
summons  in  this  case,  returnable  according  to 
law;  and  the  summons  issued  by  the  clerk, 
bearine  the  same  date,  and  returnable  on  the 
first  Monday  (which  was  the  third  day)  of  June, 
1872;  with  the  return  of  the  marshal  thereon, 
stating  that  he  had  seryed  it  on  June  8,  1872. 

The  plaintiff's  attorney  testified  that  he  pie- 
pared  the  proBcipe  on  the  day  it  bore  date,  and, 
when  he  had  filled  it  up,  filed  it  with  the  clerk, 
and  then  went  immediately  to  the  marshal's 
office,  which  was  one  story  aboye  the  clerk's 
office  in  the  same  building,  and  told  the  marahal 
that  there  was  in  the  clerk's  office  a  summons 
in  this  case  for  seryice. 

The  clerk,  who  had  been  in  office  for  more 
than  fiye  years  l>efore  that  day,  being  called  as 
a  witness,  and  asked  as  to  the  practice  or  habit 
of  the  marshal  in  respect  to  calnngatthe  clerk's 
office  for  process,  and  as  to  the  usual  practice 
in  the  clerVs  office  as  to  making  out  and  de- 
liyering  a  summons,  testified  as  follows:  "The 
man^tu  usually  stopped  at  our  office,  on  his 
way  up  and  down  stiurs,  and  got  such  writs  as 
were  waiting  for  him.  We  had  a  box  In  which 
we  usually  placed  them,  so  that  he  could  stop 
in,  open  the  door,  and  get  them  and  take  them 
up.  The  box  stood  on  a  bookcase  near  the 
door.  That  had  been  the  custom  for  years; 
eyer  since  I  had  been  in  the  office."  "Some- 
times attorneys  would  wait  until  the  process 
was  issu^,  and  take  it  and  deliyer  it  to  the 
marshal;  sometimes  we  would  put  it  in  his  box, 
and  the  marshal  would  get  it  there."  "I  pre- 
sume the  summons  must  haye  been  made  out 
by  me  on  May  11, 1872;  I  know  of  nothing  to 
the  contrary.  The  mark  of  filing  on  the  jprw- 
dps  for  a  summons  is  in  my  handwriting;  it 
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was  filed  May  11, 1873.  I  bare  no  special  rec- 
ollection alx>ut  that  particular  summons." 
"Our  practice  was  to  put  writs  in  that  box  for 
the  marshal.  It  was  our  practice  to  put  them 
there  the  day  when  the  writ  was  issued." 

On  cross  examination,  he  testified  that  he 
sometimes  ddivered  processes  to  the  attorney 
in  the  case  to  talce  to  the  marshal,  and  some- 
times, if  the  marshal  did  not  come  down  im- 
mediately, would  take  them  up  to  him. 

On  re-examination,  he  testified  that  the  cus- 
[605]  tom  was  to  issue  the  summons  on  the  same  day 
the  prcFcipe  was  filed,  and  that  he  had  no  recol- 
lection of  ever  having  neglected  to  do  so. 

The  plaintiff  requestea  the  court  to  instruct 
the  jury  that  "the  delivery  of  the  process  to 
the  marshal  for  serving  may  be  inferred  from 
the  practice  and  course  of  business  as  to  de- 
livery of  the  summons  by  the  clerk,  or  the  pnuv 
tice  of  the  marshal  to  receive  the  same  in  the 
ofl9ce  of  the  clerk." 

The  court  declined  to  give  this  instruction, 
and  directed  a  verdict  for  the  defendant,  which 
was  returned.  The  plaintiff  duly  tendered  a 
bill  of  excepUons  and  sued  oat  this  writ  of  er- 
ror. 

Mmr9.  Finches^  Lynde  d  Mtlier  and  C^eorg^ 
P.  HilleF»  for  plaintiff  in  error: 

A  suit  at  common  law  is  commenced  by  the 
issuance  of  the  writ 

Lowry  v.  v.  Lawrence,  1  Caines,  (J9;  Oheet- 
ham  V.  Lewit,  8  Johns. 48;  Fowler  v.  Sharps  15 
Johns.  828;  Burdiek  v.  Oreen,  18  Johns.  14; 
Jaekson  v.  Brooks,  14  Wend.  649,  654;  Ford  v. 
Phillips,  1  Pick.  202;  Gardner  v.  WOber,  17 
Pick,  407, 413;  Bunker  v.  6hed,  8  Met.  150, 158; 
Davy.  Lamb,  7  Vt  436;  Maeon  v.  Cheney,  47 
N.  H.  24;  Bail  v.  Spencer,  1  R.  I.  17;  Johnson 
V.  FartoeU,  7  Greenl.  870;  Boss  v.  Luther,  4 
Cow.  158;  Parker  v.  CdUard,  3  N.  H.  86;  Sod- 
€hf  for  Propagating  the  Oospd  v.  Whitcomh,  2 
N.  H.  337;  Seawr  v.  Limxin,  31  Pick.  367; 
Whitaker  v.  TurnfmU,  18  N.  J.  L.  173:  F^ade 
▼.  Simpson,  3  HI.  80;  Schroeder  v.  Merchanti  db 
M,  Ins,  Co,  104  III.  71;  Chx  v.  Cooper,  8  Ala. 
£56;  International  Bank  v.  Jenkins,  107  HI. 
£91. 

The  date  of  the  writ  is  prima  facie  evidence 
of  when  the  writ  was  issued,  but  the  defend- 
ant mav  show  by  proof  the  real  date. 

Henderson  v.  Baker,  3  Burr.  950. 

A  writ  is  sued  out  and  issued  when  it  is  filled 
up  and  completed  with  intention  to  have  it 
•erved. 

AUen  V.  Mann^  1  D.  Chip.  94;  Day  v.  Lamb, 
7  Vt.  436;  Hail  v.  Spencer  1  R.  I.  17;  Cross  v. 
Barber,  31  Chicago  Legal  News,  77;  88  Alb.  L. 
J.  371;  Bunker  v.  8hd,  8  Met.  150, 168;  Oardr 
ner  v.  Webber,  17  Pick.  407;  Seaver  v.  Lincoln, 
31  Pick.  367,  269;  Badger  v.  Phinney,  15  Mass. 
869;  Society  for  Propagating  the  Gospel  v.  Whit- 
<amb.  3  N.  H.  237;  Hardy  v.  Corlis,  31  N.  H. 
856:  Updike  v.  Ten  Broeek,  83  N.  J.  L.  105; 
Whitaker  v.  TumbuU,  8  Harrison  (N.  J.)  174; 
Jaekson  v.  Brooks,  14  Wend.  640. 

The  delivery  of  a  writ  to  the  coroner's  wife  at 
ihe  coroner's  office  in  the  absence  of  the  coro- 
ner is  deemed  the  commencement  of  the  suit. 

Bronson  v.  WooUey,  17  Johns.  58;  Vtsscher  v. 
Gansetoort,  18  Johns.  496;  Boss  v.  Luther,  4 
Cow.  158;  Johnson  Y.Farwcll,  7  Greeal.370. 

180  u.  s. 


Messrs,  Alft^ed  L.  Cary  and  F.  (7.  Wink- 
ler for  defendant  in  error. 

Mr.  Justice  Gr»y  delivered  the  opinion  of 
the  court: 

The  cause  of  action  accrued  May  18,  1863, 
when  the  Judgment  sued  on  was  recovered;  and 
the  case  turns  upon  the  question  whether  the 
action  was  commenced  within  ten  years  after* 
wards. 

As  the  facts  relied  on  by  the  plaintiff  to  pre- 
vent the  bar  of  the  Statute  of  Limitations  oc-. 
curred  in  Mav,  1873,  the  question  is  not  affected 
by  the  Act  or  Congress  of  June  1,  1873,  chap. 
355,  g  5,  requiring  the  practice,  pleadines,  and 
forms  and  modes  of  proceedings,  in  acuons  at 
law  in  the  Circuit  and  District  Courts  of  the 
United  States,  to  conform,  as  near  as  may  be, 
tp.  j^osQ  of  the^  courU  of  record  of  the  State. 
17  Stat,  at  L.  197;  Rev.  Stat  §  914. 

Before  the  Act  of  1873,  the  form  of  mesne 

grocess  and  the  forms  and  modes  of  proceeding 
I  actions  at  law  in  the  courts  of  the  Unitea 
States  in  Wisconsin  were  such  as  were  used  in 
the  l^ghest  court  of  original  jurisdiction  of  the 
State  at  the  time  of  its  admission  into  the 
Union  in  1848.  Acts  of  May  19.  1838,  chap. 
68,  4  Stat,  at  L.  378;  August  6, 1846,  chap.  ^, 
§  4,and  May  39,  1848,  chap.  50,  9  Stat  at  L. 
57,  388;  United  States  v.  Keokuk  Oounaa,  73 
U.  S.  6  WaU.  514  [18:  988]. 

But  it  had  been  settled  by  a  series  of  decisions 
of  this  court  that  Statutes  of  Limitations,  even 
in  personal  actions,  including  actions  on  Judg- 
ments, were  "laws  of  the  several  State?' 
which,  except  where  the  Constitution,  treaties 
or  statutes  of  the  United  States  otherwise  re- 
quired or  provided,  must,  under  the  Judiciuj 
Act  of  September  34,  1789,  chap.  30,  ^  84,  "be 
regarded  as  rules  of  decision  in  trials  at  com- 
mon law  in  the  courts  of  the  United  States  in 
cases  where  they  apply."  1  Stat  at  L.  93; 
Rev.  Stet.  §  731;  Beatty  v.  Bumes,  13  U.  S. 
8  Cranch.98  [8:  5001;  M'Cluny  v.  Silliman,  98 
U.  S.  8  Pet  370  [7:676];  Alabama  Bank  v. 
Ballon,  50  U.  S.  9  How.  533  [18:  2421;  Bacon 
V.  Howard,  61  U.  S.  20  How.  23  [15:  811]; 
Amy  V.  Dubuque,  98  U.  S.  470  [35:  338]. 
Statutes  of  Limitation  of  personal  actions  are 
laws  affecting  remedies  only,  and  not  rights, 
as  is  clearly  shown  by  the  decisions  that  the 
only  Statutes  of  Limitation  applicable  to  such 
an  action  are  the  statutes  of  the  State  where 
the  action  is  brought,  and  not  those  of  the 
State  where  the  cause  of  action  arose.  MJSfl- 
moyle  v.  Cohen,  88  U.  S.  18  Pet  812  [10: 1771; 
Townsend  v.  Jemison,  50  U.  S.  9  How.  4OT 
18:1941;  Walsh  v.  Mayer,  111  U.  S.  81 
J38:  8881.  It  was  thus  established  that  Stat 
utes  of  Limitations  of  the  State  governed  per 
sonal  actions  in  the  courts  of  the  United 
States.  Otherwise,  in  the  absence  of  con 
gressional  legislation,  there  would  be  no  limit 
ation  of  Uie  time  of  bringing  any  personal  ac 
tion  in  a  court  of  the  Unitea  States. 

The  statute  of  Wisconshi  npon  this  subject^ 
in  force  in  May,  1873,  was  chapter  188  of  the 
Revised  Statutes  of  1858,  entitled  '*0f  the  Lim- 
itation of  Actions,**  the  material  provisions  of 
which  are  as  follows: 

'*6ec.  1.  Civil  actions  can  onlv  be  com- 
menced within  the  periods  prescribed  in  this 
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chapter,  except  when  Id  special  cases  a  different 
limitation  is  prescribed  by  statute." 

"Sec.  14.  The  periods  prescribed  in  section 
one  of  this  chapter  for  the  commencement  of 
actions,  other  than  for  the  recovery  of  real 
property,  shall  be  as  follows:" 

"Sec.  16.  Within  ten  years:  1.  An  action 
upon  a  Judgment  or  decree  of  any  court  of 
record  of  any  State  or  Territory  within  the 
United  States,  or  of  any  court  of  the  United 
States." 
[607]  "Sec.  27.  An  action  shall  be  deemed  com- 
menced as  to  each  defendant,  when  the  sum- 
mons is  served  on  him,  or  on  a  codefeodant, 
who  is  a  joint  contractor  or  otherwise  united 
in  interest  with  him.  An  attempt  to  com- 
mence an  action  shall  be  deemed  equivalent  to 
the  commencement  thereof,  within  the  mean 
in^of  this  chapter,  where  the  summons  is  de- 
livered, with  the  intent  that  it  shall  be  actually 
served,  to  the  sheriff  or  other  proper  officer  of 
the  county  in  which  the  defendants  or  one  of 
them  usually  or  last  resided."  "  But  such  an 
attempt  must  be  followed  by  the  first  pub- 
lication of  the  summons,  or  the  service  thereof, 
within  sixty  days." 

The  first  sentence  of  the  last  section,  declar- 
ing that  the  service  of  the  summons  shall  be 
deemed  the  commencement  of  the  action,  is 
embodied  in  the  Statute  of  Limitations,and  is  as 
clearly  a  part  of  it  as  the  second  sentence  of  the 
section,  declaring  that  an  attempt  to  commence 
an  action  by  delivery  of  the  sununons  to  an  offi- 
cer with  intent  that  it  shall  be  actually  served 
shall  be  deemed  equivalent  to  a  commencement 
thereof.  The  words  "within  the  meaning  of 
this  chapter"  were  fitly  inserted  ,in  the  second 
sentence,  in  order  to  make  clear  the  in- 
tent of  the  Legislature  that  this  sentence  Jaid 
down  a  rule  applicable  only  to  the  limitation 
of  actions;  and  were  naturally  omitted  in  the 
first  sentence,  becaiue  the  rule  therein  laid 
down  accorded  with  similar  provisions  in  a 
previous  chapter,  entitled  '*0f  the  Manner  of 
Commencing  Civil  Actions,"  chap.  124,  §^  1, 

The  legal  construction  and  effect  of  section 
27  of  chapter  188,  taken  in  connection  with 
the  preceding  sections  of  the  same  chapter,  is 
that  the  service  of  the  summons,  or  its  deliverv 
to  an  officer  with  intent  that  it  shall  be  servecT, 
is  the  act  by  which  the  period  of  limitation 
must  be  computed;  and  the  definition  of  that 
act  is  an  integral  part  of  the  Statute  of  Limita- 
tions, and  as  such  applicable,  as  the  rest  of  the 
statute  undoubtedly  is,  to  actions  in  the  courts 
of  the  United  States. 

But  in  order  to  come  within  the  second  sen- 
tence of  that  section,  requiring  the  summons  to 
be  "delivered,  with  the  intent  that  it  shall  be 
actuallv  served,  to  the  sheriff  or  other  proper 
officer,  it  does  not  appear  to  us  to  be  necessary 
[608]  that  there  should  be  a  manual  delivery  of  the 
summons  to  the  officer  in  person.  It  would  be 
sufficient,  for  instance,  if  the  attorney  left  it  on 
the  marshal's  desk  or  other  place  in  the  mar- 
shal's office,  so  that  the  marshal  would  under- 
stand that  it  was  left  with  him  for  service.  It 
would  be  equally  sufficient  if  the  attorney,  or 
the  clerk  acting  by  his  direction,  placed  the 
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summons  in  a  box  in  the  clerk's  office,  desig- 
nated by  the  mai-shal,  with  the  clerk's  assent^ 
as  a  place  where  processes  to  be  served  by  him 
should  be  deposited,  and  from  which  he  usu- 
ally took  them  daily. 

The  defendant  much  relies  on  an  opinion  of 
the  Supreme  Court  of  Wisconsin,  in  which  ^ 
was  said  that  '*The  fact  that  the  summons  was 
not  placed  in  the  hands  of  an  officer  of  the 
county  in  which  the  action  was  intended  to  be 
commenced  would  be  fatal  to  the  claim  that 
there  was  an  attempt  to  commence  the  action 
within  the  meaning  of  §  4240"  of  the  Revised 
Statutes  of  1878,  corresponding  to  §  27  of 
chap.  188  of  the  Revised  Statutes  of  1858. 
Sherry  v.  Oibnoi-e,  58  Wis.  824,  334.  But  in 
that  case  there  was  no  service  or  attempt  to 
serve,  except  through  the  mail;  and  the  court 
had  not  before  it  the  question  whether  de- 
positiug  a  process  in  a  place  provided  or  des- 
ignated by  the  officer  was  equivalent  to  putting 
it  in  his  own  hands. 

In  the  case  at  bar,  the  testimony  introduced 
bv  the  plaintiff  tended  to  show  that  the  attome7 
filled  out  the  prascipe  to  the  derk  to  issue  the 
summons,  and  filed  the  prceeipe  with  the  clerk 
on  May  11, 1872,  and  immediately  went  to  the 
marshal's  office,  one  story  above,  in  the  same 
building,  and  told  him  there  was  in  the  clerk's 
otBce  a  summons  |n  this  case  for  service. 
The  summons  issued  by  the  clerk  bore  date  of 
the  same  day.  The  derk  testified  that  he  pre- 
sumed that  the  summons  must  have  been  made 
out  on  the  day  of  its  date,  and  knew  nothing 
to  the  contrary;  that  his  custom  was  to  issue 
the  summons  on  the  same  day  theprcBcipe  was 
filed,  and  he  had  no  recollection  of  ever  hav- 
ing neglected  to  do  so;  but  had  no  personal 
recollection  about  this  particular  summons.  He 
also  testified  that  there  was  a  box  on  a  book- 
case near  the  door  in  his  office,  where  he  usu- 
ally placed  such  writs  as  were  waiting  for  the 
marshal,  so  that  he  could  stop  in,  open  the 
door,  and  get  them  and  take  them  up,  and  he 
usually  stopped  on  his  way  up  and  down  stairs 
and  got  such  writs;  and  that  the  practice  of 
the  derk's  office  was  to  put  writs  m  that  box 
for  the  marshal  on  the  day  on  which  thej 
were  issued,  but  the  derk  sometimes  deliv- 
ered processes  to  the  attorney  to  take  to  the 
marshal,  and  sometimes,  if  the  marshal  did 
not  come  down  immediately,  took  them  up  U> 
him. 

Upon  this  testimony,  the  questions,  whether 
the  box  in  the  clerk's  office  had  been  duly  des- 
ignated by  the  marshal  as  a  place  where  proc- 
esses to  be  served  by  him  should  be  deposited, 
and  whether  the  summons  in  this  case  was 
either  deposited  by  the  derk  in  that  box,  or 
delivered  by  him  to  the  marshal,  within  ten 
years  after  May  18,  1^2,  when  the  cause  of 
action  accrued,  were  not  questions  of  law  for 
the  court,  but  questions  or  fact,  which  should 
have  been  submitted  to  the  jurv.  The  court 
therefore  erred  in  not  ^vins^  the  instruction 
requested,  and  in  directmg  the  Jury  to  return 
a  verdict  for  the  defendant 

Judgment  reversed  and  cam  remanded,  mtk 
directions  to  set  aside  the  verdict  and  to  order  • 
nevotriaL 
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[699]  GEORGE  W.  HILL,  Tif.  in  Err.. 

GEORGE  F.  HARDING  bt  al. 

(See  S.  G.  Beporter^s  ed.  609-70i.) 

VMiargt  in  bankruptcy,  effect  of  in  attachment 
$uit — sureties  on  attaclnnent  bond—tffeei  on 
them  qf  discharge  of  principal. 

L  A  discharge  In  bankruptor  does  not  prevent 
an  attaohing  creditor  from  takinflr  judgment  against 
the  debtor  In  sach  limited  form  as  may  enable  him 
to  r^p  the  benefit  of  his  attachment. 

2.  when  the  attachment  remains  in  force,  the 
creditor,  notwithstanding  the  discharge,  may  have 
judgment  against  the  bankrupt,  to  be  levied  only 
upon  the  property  attached. 

8.  When  the  attachment  has  been  dissolved  by  the 
defendant  entering  into  a  bond  or  recognizance, 
with  sureties,  oonditloned  to  pav  to  the  plaintiifS 
any  judgment  rendered  against  bim  on  a  final  trial, 
there  is  nothing  in  the  Banluupt  Act  to  prevent  the 
state  oourt  from  rendering  a  Judgment  against  the 
bankrupt,  notwithstanding  his  discharge  for  the 
purpose  of  enabling  plaintiflb  to  proceed  against 
the  sureties  in  the  bond  given  on  the  attachment. 

4.  If  the  bond  was  executed  before  the  commence- 
ment of  proceedings  in  bankruptcy,  the  discharge 
of  the  bankrupt  protects  him  from  liability  to  the 
obligees,  so  that,  in  an  action  on  the  bond  against 
him  and  his  sureties,  any  judgment  recovered  by 
the  platntifte  must  be  accompanied  with  a  perpetual 
stay  of  execution  against  him;  but  his  discharge  does 
not  prevent  that  Judgment  from  being  rendered 
generally  against  them. 

|;No.  258.] 
Submitted  April  16, 1889 .  Decided  May  IS,  1889, 

r(  ERROR  to  the  Supreme  Court  of  the  State 
of  UliDois,  to  review  a  Judgment  of  that 
Oourt,  affirming  a  Judgment  of  an  inferior 
Oourt  of  the  State  on  a  verdict  for  the  plaintiffs 
in  an  action  of  assumpsit  commenced  by  at- 
tachment of  defendant's  real  estate,  and  an  or- 
der for  a  perpetual  staj  of  execution.  Affirmed, 
Reported  below,  2  West  Rep.  8857ll6  lU. 
02. 

Statement  by  Mr.  Justice  Oray: 
[700]  This  was  an  action  of  assumpsit,  commenced 
by  Harding  and  others  against  Hill  in  an  infe- 
nor  court  of  the  State  of  Illinois,  in  accordance 
with  the  statutes  of  the  State,  by  attachment  of 
the  defendant's  real  estate.  The  attachment 
was  dissolved,  in  accordance  with  those  stat- 
utes, by  the  defendant  giving  bond,  or,  more 
strictly  speaking,  entering  into  a  recognizance, 
with  sureties,  conditioned  to  pay  to  toe  plaint- 
iffs "the  amount  of  the  Juugment  and  costs 
which  may  be  rendered  against  him  in  this  suit 
on  a  final  trial  hereof,  within  ninety  days  after 
such  judgment  shall  be  rendered."  After  ver- 
dict for  the  plaintiffs,  and  before  Judgment 
thereon,  and  on  proceedings  in  buikniptcy 
commenced  more  than  four  months  after  the 
attachment,  the  defendant  was  adfudged  a 
bankrupt  under  the  Bankrupt  Act  of  the  United 
States,  and  applied  to  the  state  court,  under 
%  6106  of  the  Revised  Statutes,  for  a  stay  of 
proceedings  to  await  the  determination  of  the 
court  in  bankruptcy  upon  the  question  of  his 
discharge.  The  application  was  denied,  and 
Judgment  rendered  aoiinstthe  defendant  on  the 
vercuct,  and  upon  a  l)ill  of  exceptions,  stating 
these  facts,  that  judgment  was  amrmca  by  the 
supreme  court  of  the  State.  08  111.  77.  Upon 
a  lormer  writ  of  error,  this  court  reversed  the 
Judgment  of  that  court  and  remanded  the  case 
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to  it  for  further  proceedings,  upon  the  ground 
that  the  defendant  was  enStled  to  the  stay  ap- 
plied for,  without  considering  the  qu^oa 
whether  the  court  in  which  the  suit  was  pend- 
ing might,  after  the  defendant  had  obtained 
his  discnarge  in  bankruptcy,  render  a  special 
Judgment  in  favor  of  the  plaintiffs  for  the  pur- 
pose of  charging  the  sureties  on  the  recogni- 
zance given  to  di^olve  the  attachment  107  U. 
S.  081,  685  [27:  408,  405]. 

The  case  was  then  remanded  by  the  Supreme 
Court  of  Illinois  to  the  inferior  court  with  a  di- 
rection that,  upon  its  satisfactorily^  appearing 
that  the  defendant  since  the  verdict  had  ob- 
tained his  discharge  in  bankruptcy,  a  Judgment 
should  be  entered  for  the  plaintiff  and  against 
the  defendant  upon  the  verdict,  with  a  perpet- 
ual stay  of  execution.  The  inferior  couit 
thereupon  denied  a  motion  of  the  defendant  for 
leave  to  file  a  formal  plea  setting  up  his  dis- 
charge in  bankruptcy;  admitted  in  evidence  a 
copy  of  that  discharge,  offered  by  the  plaintiff 
and  objected  to  by  £e  defendant  as  not  duly 
verified;  refused  the  defendant's  request  for  a 
trial  by  Jury  on  the  question  of  his  discharge 
in  bankruptcy;  denied  a  motion  to  enter  a  ju(&- 
ment  in  h£s  favor,  releasing  him  from  all  liabu- 
ity  subsequent  to  the  commencement  of  the 
proceedings  in  bankruptcy,  on  account  of  all 
causes  of  action  involved  in  this  suit;  and  or- 
dered Judgment  on  the  verdict,  pursuant  to  the 
mandate  of  the  supreme  court  of  the  State^ 
with  a  perpetual  stay  of  execution.  Upon  a 
bUl  of  exceptions  the  Judgment  and  order  were 
affirmed  by  the  Supreme  Court  of  Illinois,  lift 
Dl.  02  [2  West.  Rep.  886].  The  defendant  sued 
out  tbU  writ  of  error. 

Mr.  QeorgB  W.  Br»ndt»  for  plaintiff  in 
error: 

Sureties  are  favorites  in  Utw,  and  no  intend* 
ments  will  be  made  against  them. 

Law  V.  East  India  Co,  4  Ves.  Jr.  824;  Lang' 
y.iVA:tf,27OhioSt.408;  Kingsbury  y.  WestfaU^ 
61  N.  Y.  856;  Stull  y.  Hanee,  62  111.  55;  PeopU 
v.  Tompkins,  74  111.  486;  Pickersgill  y.  Lahens, 
82  U.  8.  15  Wall.  140  (21  L.  ed.  110);  Eisley  v. 
Broum,  67  N.  Y.  160;  Weaver  v.  Shryock,  d 
Serg.  &  H.  262;  Eawstone  v.  Parr,  8  Buss.  580; 
Kennedy  v.  Carpenter,  2  Whart.  862;  Other  v. 
Iveson,  8  Drew.  177;  Towm  v.  Ammidaton,  20- 
Pick.  585;  Wood  v.  Fisk,  63  N.  Y.  245. 

A  surety  is  under  no  moral  obligation  to  pay 
the  debt  of  his  principal. 

Winston  v.  Rices,  4  Stew.  &  P.  (Ala.)  260; 
Harrison  v.  Field,  2  Wash.  (VaJ  186;  Pecker  v. 
Juliue,  2  Browne  (Pa.)  81;  Van  Derteer  y, 
Wright,  6  Barb.  547. 

Mr.  John  M*  OloTer*  for  defendants  in 
crron 

After  the  discharge,  the  court  may  proceed 
to  Judgment 

EiUv.  Harding,  107  U.  S.  684  (27:  404);  iJs 
Eotenberg,  2  Nat.  Bankr.  Reg.  (^  286, 8  Ben. 
14;  Doe  v.  Childress,  88  U.  S.  21  Wall.  642  (22: 
540);  Eyitery,  Qaff  01  U.  S.  521  (23: 408);  JVbr- 
ton  y.  Switzer,  08  U.  S.  855  (28:  008);  Davis  v. 
FHedlander,  104  U.  8.  570  (26:  818). 

The  Judgment  entered,  with  perpetual  stay 
of  execution,  was  a  special  Judgment. 

HiU  y.  Harding,  2  West.  Rep.  885.  116  111. 
08;  Byers  v.  First  Nat.  Bank,  85  III  426; 
Baker Y.  TayUir,\QQm,  165;  Holyokev.  Adams, 
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